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JOHN  R.  NICHOLSON,  Chanxellob.' 
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JOHN  R.  NICHOLSON,  Chaxcellob. 

MAINE— Supreme  Judicial  Court. 

JOHN  A.  PETERS,  Chief  Jistice. 
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CHARLES  W.  WALTON."  THOMAS  H.  HASKELL. 

LUCILIU8  A.  EMERY.  WM.  PENN  WHITEHOU8B. 

ENOCH  FOSTER.  ANDREW  P.  WISWELU 

8BWALL  C.  STROUT.  ALBERT  R.  SAY  AGE. «» 

MABYIiAND — Court  of  Appeals. 

JAMES  McSHERRY,  Chief  Judob. 

associate  n;D0E8. 

WILLIAM  SHEPARD  BRYAN.     DA\TD  FOWLER. 
JOHN  P.  BRISCOE.  CHARLES  B.  ROBERTA 

GEORGE  M.  RUSSUM.  HENRY  PAGE. 

A.  HUNTER  BOYD. 

NEW  HAMPSHIRE— Supreme  Court. 

CHARLES  DOE,  Chief  Justice.  >' 
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FRANK  N.  PARSONS." 

>Tc>nn  of  all  judges  expired  'Not  reappointed.  "Term  expired  May  15,  1897. 
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conBtitutlon.  'Not  reappointed.  '* Deceased  March  9,  1896. 
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'Reappointed  June  1^,  lS:i7.  'Appointed  June  14,  18^7.  "Appointed  May  31,  1S92. 


*  Reappointed  June  12, 1897. 


(iii)  DgtzedbyLjOOQlC 


It  37  ATLANTIC   KEPORTEK. 


NEW  JERSEY— Court  of  Errors  and  Appeals. 

ALEXANDER  T.  McUILL,  Chaxcelwb. 
MERCER  BEA8LEY,  Chibp  Jostiob.  ' 
WILLIAM  J.  MAOIE.  Chief  Jcstici!.* 

JUSTICES. 

DAVID  A.  DEPUE.  CHARLES  O.  GARRISON. 

BENNETT  VAN  SYCKEL.  JOB  H.  LIPPINCOTT. 

JONATHAN  DIXON.  WILLIAM  G.  GUMMBRE. 

WILLIAM  J.  MAGIE.'  GEORGE  C.  LUDLOW. 

GILBERT  COLLINS.* 

H.  H.  BROWN.  ALBERT  R.  TALMAN. 

GOTTFRIED  KRUEGER.  CHARLES  E.  HENDRICKSON. 

JOHN  W.  BOGERT.  WILLIAM  L.  DAYTON. 

CLIFFORD  8.  SIMS.  JOHN  8.  BARKALOW.' 

GEORGE  F.  SMITH.  JAMES  H.  NIXON. 

FREDERIC  ADAMS.* 

Court  of  Chancery. 

ALEXANDER  T.  McGILL,  Ciiancbllob. 

VICE-CHANCELLORS. 

JOHN  T.  BIRD.'  ALFRED  REED. 

HENRY  C.  PITNEY.  FREDERIC  W.  STEVENa 

JOHN  R.  EMERY.  MARTIN  P.  GREY. 

Supreme  Court. 

MERCER  BEA8LEY,  Chibp  Jdsticb.' 
WILLIAM  J.  MAGIE,  Chief  Justice.' 

associate  jcstices. 
DAVID  A.  DEPUE.  JONATHAN  DIXON. 

BENNETT  VAN  SYCKEL.  CHARLES  G.  GARRISON. 

WILLIAM  J.  MAGIRW  ""  WILLIAM  S.  GOMMEHE. 

JOB  H.  LIPPINCOTT.  GEORGE  C.  LUDLOW. 

GILBERT  COLLINS." 

Prerogative  Court. 

ALEXANDER  T.  MoGILL,  Okolvaut. 

VICE-ORDINAHT. 

JOHN  T.  BIRD. 
ALFRED  REED.'« 

FENNSYLiVANIA— Supreme  Court. 

JAMES  P.  STERRETT,  Chief  Jijsticb. 
justices. 
HENRY  GREEN.  JAMES  T.  MITCHELL. 

HENRY  W.  WILLIAMS.  JOHN  DEAN. 

J.  BREWSTER  McCOLLUM.  D.  NEWLIN  FELL 

BHODE  ISLAND— Supreme  Court. 

CHARLES  MATTESON,  Chief  Justics. 
associate  justices. 
JOHN  H.  8TINE8S.  GEORGE  A.  WILBUR. 

PARDON  E.  TILLINGHAST.         HORATIO  ROGERS. 
WILLIAM  W.  DOUGLAS.  BENJAMIN  M.  BOSWORTH." 

VERMONT— Supreme  Court. 

JONATHAN  ROSS,  Chiep  Jldoe. 
ASSISTANT  JOIIOES. 

RUSSELL  S.  TAFT.  LOVEL.A.ND  MUNSON. 

JOHN  W.  ROWELL  HENRY  R.  START. 

JAMES  M.  TYLER.  LAFORREST  H.  THOMPSON. 

>  Deceased.  •  Appointed  March  29,  1897.  '« Promoted  to  Chief  Jnsticeship. 

♦Appointed  March  1,  1897.  'Term  expired  April  14,  1896.  "  Appointed  March  8.  1SU7. 

•Promoted  to  Chief  Justiceship.  'Deceased.  "Appointed  January  2,  lb97, 

♦Appointed  March  8,  1897.  'Appointed  March  1,  1S97.  >*Appoiate<l  Max.  1S97J 

'Resigned  March  28,  1897.  D  g  t  zed  by  "GOOglC 
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cm  OF  PAWTUCKBT  r.  BRAY  e*  al. 

(Supreme  Conrt  of  Rhode  Island.    April  0, 
1887.) 

M oiiiaPAi.  CoKPORATioNS— DEPEcrrrB  Bidbwalxs 
—Actios  oter  aoainst  Abuttins 

OWKBK— RbS  JuniCATA. 

1.  Where  the  owner  of  a  building  is  notified 
by  a  city  to  appear  and  defend  a  suit  against  it 
for  injnries  caused  by  an  opening  made  by  him 
in  the  sidewalli,  in  «n  action  over  against  him 
by  the  city  for  the  amount  of  the  judgment  re- 
coTered  against  it  the  city  need  not  snow  that 
he  was  negligent  in  the  ase  of  the  opening, 
thoajch  it  was  not  of  itself  a  nniaance. 

2.  The  owT.er  ot  a  building  is  iMund  by  a  jndg- 
meot  against  a  dty  for  injuries  cansed  by  an 
opening  in  the  sidewalk,  made  and  left  un- 
gnarded  by  him,  rendered  tn  an  action  which  he 
Tss  notified  by  the  city  to  defend,  though  he 
did  not  appear  or  defend,  and  was  not  a  party 
to  the  action. 

Action  by  the  city  of  Pawtucket  against 
A.  F.  &  F.  Bray.    Judgment  for  plaintiff. 


James    U    Jenks.    for    plaintiff. 
Green,  for  defendants. 


Arnold 


STINESS,  J.  The  defendants  are  the  pro- 
prietors of  a  store  on  Main  street  lu  the  city 
of  Pawtucket,  from  the  cellar  of  which  tbey 
operate  a  freight  elevator  to  the  sidewalk  In 
front  of  the  store.  The  elevator  well  is  cov- 
ered by  an  lion  grating,  opening  from  the 
center  in  two  parts  on  hinges  at  the  sides,  at 
right  angles  from  the  front  of  the  bullcilng. 
On  the  26tb  of  November,  1889,  while  they 
were  using  the  elevator,  Mrs.  Julia  Major, 
who  was  passing  along  the  sidewalk  about 
dnsk,  stepping  sidewlse,  fell  into  the  opening, 
and  was  injured.  She  brought  a  suit  against 
the  city  of  Pawtucket,  and  the  defendants 
were  notified  to  appear  and  defend  It,  as  the 
city  would  look  to  them  for  any  judgment 
which  might  be  recovered.  The  case  was 
tried.  The  defendants  did  not  appear,  and 
judgment  was  obtained  against  the  city  for 
the  sum  of  $3,400,  which  has  been  paid.  This 
nit  Is  for  reimbursement  by  reason  of  the 
nltimate  liability  of  the  defendants. 

The  right  to  reimbursement  is  recognized 

in  Bennett  v.  Fifleld.  13  R.  I.  139,  where  the 

(xittrt  says  that,  if  the  town  is  forced  to  pay 

for  the  Injury,  It  will  have  an  action  over 
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against  the  party  who  placed  the  obstruction 
in  the  highway.  The  case  of  Hill  v.  Bain,  15 
R.  L  75,  23  Atl.  44,  is  a  practical  recognition 
of  the  same  thing,  because  one  reason  as- 
signed for  overruling  the  demurrer  to  the 
town's  plea  of  former  judgment  against  the 
plaintiff  In  favor  of  tlie  alleged  wrongdoer 
was  that,  if  the  wrongdoer  should  be  notified 
to  come  in  to  defend  the  suit,  and  should  do 
so,  he  would  be  entitled  to  the  benefit  of  his 
former  Judgment.  But  the  only  ground  upon 
which  he  could  assume  the  defense  of  the 
suit  against  the  town  Is  the  right  of  the 
town  to  call  upon  him  for  reimbiusement. 
See,  also,  the  recent  case  of  Washington  Gas- 
light Co.  V.  District  of  Ctolumbia,  16}.  U.  S. 
316, 16  Sup.  Ct  664,  and  Dili.  Mun.  Corp.  (4tb 
Ed.)  fi  1035,  and  cases  cited.  We  do  not  un- 
derstand the  defendants  to  deny  that  this 
rule  is  established  by  the  decided  weight  of 
authority,  but  they  claim  that  under  the  de- 
cision of  this  court  in  Adams  v.  Sletcher,  17 
R.  I.  137,  20  Atl.  263,  the  fact  of  an  opening 
in  the  sidewalk  is  not  of  itself  a  nuisance, 
and  that  the  court  must  find  that  the  defend- 
ants were  negligent  in  the  use  of  it.  We 
agree  with  the  decision  in  that  case  that  an 
opening  In  the  sidewalk,  if  properly  con- 
structed, is  not  a  nuisance;  and  in  that  case, 
as  well  as  in  this,  so  far  as  appears,  such  wa» 
the  fact.  But  the  case  of  Adams  v.  Fletcher 
was  an  action  against  the  owner  of  a  build- 
ing who  had  leased  it  to  a  tenant  who  was  In 
occupation,  and  It  was  by  the  negligence  of 
the  tenant,  or  those  who  were  serving  him 
with  coal,  that  the  cover  was  left  off  at  the 
time  of  the  injury.  There  was  no  negligence 
on  the  defendant's  part.  But  In  this  present 
suit  the  cause  of  the  injury  was  the  negli- 
gence of  the  servants  of  these  defendants,  and 
we  see  notliing  in  Adams  v.  Fletcher  which 
excuses  them.  The  party  injured  could  have 
sued  originally  either  these  defendants  for 
their  negligence,  or  the  city  of  Pawtucket,  or 
both.  Bennett  v.  Fifield,  13  R.  L  139.  Hav- 
ing sued  the  city,  it  has  its  action  over  against 
the  party  primarily  responsible  for  the  injury 
by  reason  of  negligence  In  the  use  of  an 
opening,  not  in  Itself  a  nuisance.  This  being 
so,  we  think  it  follows,  from  the  cases'  cited 
above,  that  the  defendants,  who  were  duly 
notified  to  defend  the  original  suit,  are  bound 
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by  the  judgment  In  that  suit.  In  this  case  the  i 
plaintiff  has  also  introduced  evidence  to  show 
that  the  proximate  and  sole  cause  of  the  In- 
jury ■was  the  negligence  of  the  defendants' 
servants.  They  bad  been  notified  that  the 
opening  was  dangerous,  and  that  It  should  be 
protected.  One  of  the  defendants  testified 
that  It  was  customary  to  protect  It  by  a 
board  In  front  when  the  doors  were  open,  the 
doors  tbemselTes  being  a  Buf5clent  protection 
for  the  sides,  where  they  stood  up  nearly  per- 
pendicular. The  precaution  of  putting  up 
the  board  was  omitted  on  the  occasion  of  this 
aeddeut.  The  only  precaution  taken  was  that 
the  two  men  shouted  "Elevator!"  as  they 
came  up  on  It.  At  the  time  of  day— about  5 
o'clock  In  the  afternoon  In  November— this 
can  hardly  be  called  a  precaution,  especially 
to  a  woman  like  Mrs.  Major,  who  was  deaf. 
Itils  testimony  is  properly  Introduced  to  show 
that  the  negligence  of  the  defendants  was  the 
proximate  cause  of  the  Injury,  and  so  that 
there  Is  a  right  of  recovery  over  in  this  case. 
The  defendants  claim  that  under  the  case 
of  Central  Baptist  Church  &  Society  v.  Man- 
cheeter,  17  R.  I.  492,  23  Atl.  SO,  the  defend- 
ants are  not  bound  by  the  judgment  against 
the  city.  The  cases  are  quite  different.  To 
an  action  in  ejectment  Manchester  pleaded 
that  he  had  brought  a  suit,  and  recovered 
judgment  against  a  person  who  claimed  to  be 
the  agent  of  the  Central  Baptist  Church,  and 
that  the  church  was  thereby  estopped  from 
prosecuting  Its  action.  The  decision  was  mat 
the  plaintiff  was  not  bound  by  the  former 
judgment,  because  there  was  no  such  relation 
between  the  parties  as  to  make  the  plaintiff 
privy  to  the  judgment,  and  also  because  the 
plaintiff  had  not  made  Itself  privy  in  fact  by 
assuming  the  defense  of  the  former  suit.  This 
position  was  supported  by  citing  Black, 
Jndgm.  }  540,  and  by  remarks  of  the  court. 
The  court  said:  "To  bind  one,  not  a  party  of 
record,  by  a  former  judgement.  It  Is  essential 
that  he  should  have  openly  intervened  hi  the 
former  suit,  assuming  its  direction  and  con- 
trol, to  the  knowledge  of  the  opposite  party, 
for  the  prosecution  or  defense  of  some  inter- 
est in  the  subject  of  the  suit,  or  to  avert  a  lia- 
bility he  may  be  under  to  indemnify  the  de- 
fendant against  an  adverse  judgment"  The 
defendants  claim  that  this  language  exempts 
them  from  liability  on  the  judgment.  A  com- 
parison of  the  words  of  the  court  with  the 
citation  shows  that  It  was  Intended  to  be  a 
reotatement  of  the  section  from  Black  on 
Judgments.  That  section  relates  to  cases,  as 
shown  by  those  cited,  where  one  party  sought 
to  hold  the  other  party,  not  related  to  the 
cause  of  action,  by  a  former  judgment,  be- 
cause he  had  taken  some  part  in  the  case. 
^joA  so  it  is  stated  broadly  that,  to  have  this 
effect,  such  a  party  must  have  assumed  con- 
trol of  one  side  of  the  case,  openly  and  to  the 
knowledge  of  the  other  side,  upon  the  prin- 
ciple that  estoppels  must  be  mutual  But 
the  case  at  bar,  as  we  have  shown,  does  not 


depend  upon  an  estoppel  from  the  defend- 
ants' Intervention  in  the  former  suit,  but  up- 
on their  liability  over  to  the  plaintiff  by  rea- 
son of  their  negligence,  which  was  the  proxi- 
mate cause  of  the  Injury  for  which  the  recov- 
ery against  the  plaintiff  was  had.  "It  is  a 
well-established  rule,  and  one  which  has  been 
recognized  and  enforced  in  a  number  of  note- 
worthy cases,  that  a  judgment  recovered 
against  a  municipal  corporation  for  injuries 
caused  by  a  defect  or  obstruction  in  the  high- 
way Is  conclusive  evidence  of  Its  necessary 
facta  and  conditions  in  a  subsequent  action  by 
the  municipality  against  a  third  person,  the 
author  of  the  defect  or  nuisance  who  Is  lia- 
ble over,  and  who  was  notified  of  the  flrst 
suit."  Black,  Judgm.  {  575.  Under  this  rule 
the  defendants  are  liable  in  this  action,  and 
the  plaintiff  is  entitled  to  Judgment  for  the 
amount  Calmed. 


In  re  NEW  STATEHOtJSB. 

(Supreme  Court  of  Rhode  Island.    April  8^ 
1897.) 

Erectio??  of  Stxtehoosb  —  PowBRS  or  Oekbrai. 

Amkmblt— -Board  or  Commissioners— Fowek 

TO  Contract  is  Excess  of  Appropriation. 

1.  A  proposition,  adopted  by  a  vote  of  the  peo- 
ple of  the  state,  authorising  and  directing  tho 
general  assembly  to  provide  for  the  issue  of 
state  bonds  in  an  amount  not  to  exceed  $1,500.- 
000,— "so  much  of  said  sum  as  may  be  neces- 
sary to  be  applied  to  the  purchase  of  a  sitt- 
tor,  and  the  erection  and  completion  of,  a  new 
statebouse," — does  not  restrict  the  general  as- 
sembly to  a  maximum  expenditure  of  $1,500,000 
in  the  iiurchase  of  a  site  and  the  erection  and 
completion  of  a  statebouse,  but  it  may,  under 
Its  general  powers,  which  are  only  restricted  by 
the  constitutional  provision  that  it  shall  not  in- 
cur a  state  debt  exoeeding  $50,000  without  the 
express  consent  of  the  people,  apply  the  fund 
arising  from  the  saie  of  such  bonds  towards  the 
purpose  for  which  it  was  created,  and  may  pro- 
vide for  the  completion  of  the  building  by  taxa- 
tion, or  any  other  authorized  means. 

2.  Commissioners  appointed  by  the  general  as- 
sembly, and  charged  with  the  expenditure  of  a 
fund  created  for  the  building  of  a  statebouse, 
are  not  trustees,  In  a  legal  sense,  but  are  offi- 
cials of  the  state,  and  agents  of  the  general  as- 
sembly, to  which  they  are  accountable. 

3.  The  board  of  statehouse  commissioners 
created  by  Pub.  Laws,  c.  1201,  and  authorized 
to  select  and  acquire  a  site,  and  to  "erect  then>- 
on  a  new  statehouse,  substantially  in  accord- 
ance with  the  plan  accompanying  the  report  of 
the  statehouse  commission  made  to  the  general 
assembly,"  which  report  did  not  fix  any  limit  of 
cost,  and  to  make  all  contracts  therefor,  and  to 
meet  whose  contracts  the  fund  created  by  the 
sale  of  state  bonds  authorized  for  the'  purpose- 
was  appropriated,  may  legally  make  contract.s 
for  the  purchase  of  a  site  and  the  erection  of  a 
building  which  will  together  cost  more  than  the 
amount  of  such  fund,  provided  the  building  con- 
forms substantially  to  the  plan  referred  to  in 
the  act,  and  any  contracts  made  in  excess  of 
the  fund  appropriated  shall  only  be  payable 
when  there  are  unexpended  funds  available  for 
their  payment. 

Reply  to  communication  from  the  governor 
requesting  an  opinion  on  certain  questions 
relating  to  the  erection  of  a  new  statehouse. 
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To  hte  Excellency,  Cliarles  Warren  Llppltt, 

Govemor  of  the  State  of  Rhode  Island  and 

ProTldence  Plantations: 

We  have  received  from  your  excellency  a 
communication  requesting  pur  opinion  upon 
,  the  folloTring  questions:  "(1)  Ca:i  said  stale- 
boose  fund  legally  be  utilized  to  acquire  a 
site  for  a  statehonse,  and  to  erect  thereon  a 
portion,  as  one-half  or  three-fourths,  of  a 
statehouse.  (2)  Are  the  commissioners  cre- 
ated by  chapter  1201  of  the  Public  Laws  of 
Rhode  Island  (1883)  trustees  of  said  state- 
boose  fund?  (3)  If  said  commissioners  are 
troste^  of  said  statehouse  fund,  can  they  le- 
gally contract  for  a  statehouse  on  a  site 
which,  together  with  said  statehouse,  will 
cost  a  sum  much  greater  than  said  trust 
fond?  (4)  If  said  commissioners  are  not  trus- 
tees of  said  fund,  can  they  legally  contract  as 
specified  hi  question  3?" 

By  the  term  "statehouse  fund,"  we  under- 
stand is  meant  the  sum  authorized  to  be 
raised  by  loan  by  a  rote  of  the  people  adopt- 
ing the  proposition  for  the  issue  of  state 
bonds,  and  which  proposition,  contained  In 
Pub.  Laws  R.  L  c  1093,  passed  May  19,  1882, 
reads  as  follows:  "Shall  the  general  assem- 
bly be  authorized  and  directed  to  provide 
for  the  Issue  of  state  bonds  In  an  amount 
not  to  exceed  the  anm  of  f  1,600,000,  so  much 
of  said  sum  as  may  be  necessary  to  be  ap- 
plied to  the  purchase  of  a  site  for,  and  the 
erection  and  completion  of,  a  new  state- 
honse?" The  first  question  calls  for  a  con- 
struction of  the  language  used  in  said  pn^- 
oeition  only,  and  for  a  definition  of  the  11m- 
ItaticHis  and  conditions  applicable  to  the  use 
of  said  staitehouse  fund  by  the  general  as- 
sembly, or  by  any  ofilcers  or  agents  acting 
nnd«r  Its  authority,  be  they  called  "state- 
house  commissioners,"  or  otherwise  howso- 
ever. The  last  three  questions  apply  solely 
to  the  statehouse  commissioners;  and  their 
scope,  briefly  stated,  we  apprehend  to  be  as 
follows:  Can  the  statehouse  commissioners, 
under  their  present  authority,  legally  con- 
tract for  the  erection  of  a  statehouse,  which, 
when  completed,  together  with  the  site,  will 
have  cost  more  than  ^1,500,000? 

The  first  question  Is  much  broader  than 
the  other  questions,  inasmuch  as  it  applies 
both  to  the  general  assembly,  the  creator,  so 
to  speak,  and  to  the  statehouse  commission- 
ers, its  creatures.  The  statehouse  commis- 
sioners can  only  exercise  the  authority  given 
them  by  the  general  assembly  which  appoint- 
ed them,  and  the  general  assembly  can  only 
confer  such  authority  as  it  Is  constitutional- 
ly authorized  to  confer.  The  general  assem- 
bly is  constitutionally '  competent,  through 
the  agency  of  a  commission  by  it  appointed, 
to  build  a  statehouse,  at  such  cost  as  It  sees 
fit,  provided  It  does  not  thereby  assume  to 
Incur  a  state  debt,  without  the  express  con- 
sent of  the  people,  to  an  amount  exceeding 
$30,000.  It  could  therefore  build  a  state- 
boose  out  of  the  funds  of  the  state  raised  by 


taxation,  or  however  otherwise  legally  de- 
rived, but  It  could  not  for  that  purpose  con- 
stitutionally incur  a  state  debt  to  an  amount 
exceeding  $50,000  without  the  express  con- 
sent of  the  people  (Const.  R.  L  art  14,  {  13); 
and  it  coukl  be  years  about  it.  Just  as  it 
might  be  convenient  to  raise  the  money  and 
make  successive  appropriations.  The  gen- 
eral assembly  has  seen  *flt,  in  building  a. 
statehouse,  to  resort— in  part,  at  least— to  a 
state  loan  authorized  by  the  express  con- 
sent of  the  people;  and  the  amount  of  the 
loan  BO  authorized,  the  object  to  which  tbe 
proceeds  thereof  are  to  be  applied,  and  such 
other  conditions.  If  any,  imposed  upon  the 
authority  to  borrow  on  the  state's  credit,  are 
contained  in  the  proposition  hereinbefore  re- 
ferred to  and  set  forth.  We  have  alread> 
said,  in  reply  to  a  former  inquiry  whether 
this  fund  could  legally  and  proi>erly  be  used 
to  pay  the  general  expenses  of  the  state  for 
a  period,  at  the  termination  of  which  It 
would  be  replaced,  that  It  was  "analogous 
to  a  trust  fund,  and  cannot  be  legally  ap- 
plied to  any  other  purpose  than  that  for 
which  It  was  created,  except  by  the  consent 
of  the  i;>eople  by  whom  it  was  created."  In 
re  Statehouse  Bonds,  19  R.  I.  216,  218, 
33  Atl.  870,  871.  What,  then,  is  the  mean- 
ing of  the  words,  aa  used  in  said  proposi- 
tion, "so  much  of  said  sum  as  may  be  neces- 
sary to  be  applied  to  the  purchase  of  a  site 
for,  and  the  erection  and  completion  of,  n 
new  statehouse"?  In  our  opinion,  they  have 
not  such  a  definite  and  precise  meaning  as 
to  operate  as  words  of  limitation  upon  the 
amount  to  be  expended  by  the  general  as- 
sembly upon  the  purchase  of  a  site  and  the 
erection  thereon  of  a  statehouse,  but  are 
merely  indicative  of  the  purpose  for  which 
said  loan  was  authorized,  and  serve  as  a 
limitation  only  upon  the  use  of  the  fund  it- 
self; that  is  to  say,  no  part  of  said  state- 
house fund  shall  be  used  for  any  other  pur- 
pose than  for  the  purchase  of  a  site,  and  the 
erection  thereon  of  a  new  statehouse,  until, 
at  least,  said  stateliouse  shall  have  been 
completed.  If  said  statehouse  fund  is  not 
sufficient  to  finish  the  new  statehouse,  then 
the  general  assembly  can  apply  towards  its 
erection  such  other  sums  as  are  legally  avail- 
able for  such  purpose,  derived  either  through 
taxation,  other  authorized  loans,  or  other- 
wise howsoever,  as  it  may  see  fit.  If  the 
people  ha4  intended  to  Impose  as  a  condition 
upon  the  use  of  the  proceeds  of  the  state 
bonds  by  the  general  assembly.  Its  ofilcers 
or  agents,  that  no  portion  thereof  should  be 
applied  towards  the  erection  of  a  statehouse 
unless  said  $1,500,000  would  suffice  to  en- 
tirely finish  and  complete  the  same,  It  is  only 
reasonable  to  presume  they  would  have  used 
more  definite,  precise,  and  unambiguous 
terms  than  those  employed,  to  express  an  In- 
tent so  easy  to  be  expressed  in  apt  and  meet 
phraseology.  Our  answer  to  the  first  ques- 
tion, therefore,  la  that,  in  our  oplnlcn,  said 
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statehoQse  fTmd  can  legally  be  ntUized  In  ac- 
quiring a  site,  and  erecting  thereon  such  i>or- 
tion  of  a  new  statehouse  as  the  same  may  be 
sutHcient  to  pay  tor,  whether  it  be  one-half 
or  three-fourths,  or  any  other  proportion. 

The  question  whether  the  statehouse  com- 
missioners are  "trustees,"  in  the  legal  sense 
of  the  word,  must  be  answered  in  the  nega- 
tive. They  are  Intrusted  with  the  disposi- 
tion of  a  fund  which  is  devoted  by  law  to 
certain  purposes,  which  we  have  said  is 
"analogous"  to  a  trust  fvmd;  but  so  are  other 
otBcials  who  could  not  be  called  trustees. 
The  governor,  for  instance,  has  at  his  dis- 
posal a  certain  fund,  which  he  may  expend, 
in  his  discretion,  for  the  apprehension  of 
criminals.  This  does  not  mal^e  him  a  tma- 
tee,  and  subject  his  administration  of  the 
fund  to  the  supervision  of  a  court  of  equity. 
In  the  case  of  a  real  trust,  if  the  trustee 
is  guilty  of  misconduct  he  may  be  summon- 
ed to  account,  at  suit  of  the  beneficiary;  and 
he  may  be  removed  and  a  successor  may  be 
appointed,  or  the  court  may  direct  him  how 
to  administer  the  fund,  or  assume  the  dis- 
position of  it  through  a  receiver  or  a  master 
in  chancery.  These  commissioners  are  offi- 
cials of  the  state,  agents  of  the  general  as- 
sembly, and  accountable  to  the  legislature 
for  their  official  acts.  If  public  office  is  a 
public  trust,  it  is  so  In  a  moral  sense,  not 
In  legal  intendment. 

As  the  third  question  submitted  to  as  is- 
predicated  upon  an  affirmative  answer  to 
the  second,  no  further  consideration  of  It  Is 
called  for. 

We  now  come  to  the  last  question.  The 
authority  of  the  statehouse  commissioners, 
so  far  as  erecting  a  statehouse  is  concerned, 
is  defined  in  Pub.  Laws  R.  I.  c.  1201,  of  May 
24,  1883,  which  provides,  inter  alia,  that  cer- 
tain persons  (naming  them)  shall  constitute  a 
board  of  statehouse  commissioners,  who 
shall  perfwm  the  duties  specified  in  said 
chapter;  shall  hold  office  for  a  sufficient 
time  to  accomplish  the  purposes  of  said  act, 
and  serve  without  compensation;  shall  at 
once  proceed  to  select  and  acquire  a  site  for 
a  new  statehouse,  in  the  name  of  the  state 
of  Rhode  Island;  and  shall,  In  the  exact 
language  of  section  2  of  said  act,  "erect 
thereon  a  new  statehouse  substantially  in 
accordance  with  the  plan  accompanying  the 
report  of  the  statehouse  commission  made  to 
the  general  assembly  at  its  January  session, 
1892,  and  recommended  by  said  commission." 
Section  3  Is  as  follows:  "Said  board  is  here- 
by authorized  to  make,  on  behalf  of  the 
state,  all  contracts  for  the  construction  of 
said  statehouse  and  the  furnishing  thereof, 
and  for  the  grading  and  putting  Into  suitable 
condition  the  grounds  surrounding  the  same, 
provided  that  all  portions  of  said  vforli  ex- 
ceeding in  cost  the  sum  of  five  hundred  dol- 
lars shall  be  done  by  contract,  and  that  pro- 
posals for  all  work  or  material  exceeding 
one  thousand  dollars  In  value  shall  be  adver- 


tised for."  Said  chapter  1201  also  author- 
ized and  directed  said  board  to  employ  a 
competent  architect  or  architects,  and  au- 
thorized It,  if  it  deemed  it  advisable^  to  em- 
ploy a  superintendent,  a  secretary,  and  other 
assistants,  and  to  fix  the  compensation  of  all* 
persons  so  employed;  also,  to  hire  offices 
necessary  for  the  proper  carrying  on  of  its 
labors.  To  meet  the  expenses  Incurred  un- 
der said  act,  registered  bonds,  to  an  amount 
not  exceeding  $1,500,000,  to  be  designated 
"The  Statehouse  Constmctlmi  Loan,"  were 
authorized  to  be  issued  from  time  to  time, 
at  such  times  and  in  such  installments  as 
the  naid  board  shall  determine,  to  the  high- 
est bidder,  but  at  not  less  than  the  par  value 
thereof;  and  the  amount  received  from  the 
sale  of  said  bonds,  less  any  premium  re- 
ceived over  the  par  value,  or  so  much  thereof 
as  might  be  necessary,  was  thereby,  in  the 
exact  language  of  the  act  contained  In  sec- 
tion 9,  "appropriated  for  the  payment  of  bills 
audited  by  said  board,  or  by  a  committee 
thereof  duly  constituted  for  that  purpose." 
The  statehouse  commissioners  were  likewise 
required  to  submit  a  report  annually  to  the 
general  assembly  as  to  the  progress  of  the 
work,  and  what  contracts  had  been  entered 
into  by  them  since  the  last  preceding  report. 
The  statehouse  commissioners  must  act 
strictly  within  their  authority.  If  they  were 
authorized  to  erect  a  building,  the  cost  of 
which,  together  with  the  site,  was  not  to  ex- 
ceed $1,500,000,  then  thdr  power  was  lim- 
ited to  the  expenditure  of  the  restricted  sum. 
Turney  v.  l\>wn  of  Bridgeport,  55  Ck>nn.  412, 
12  Atl.  620.  And  they  must  keep  within  their 
authority  in  all  other  respects.  Boston  Elec- 
tric Co.  V.  City  of  Cambridge,  163  Mass.  64, 
68, 39  N.  E.  787,  and  cases  cited.  In  brief,  they 
were  authorized,  first,  to  select  and  acquire  a 
site  in  the  name  of  the  state  of  Rhode  Island. 
It  wiil  be  noted  that  no  limitation  was  put 
upon  the  location,  nor  the  size  of  the  site,  nor 
the  price  to  be  paid.  Nothing  is  said  In  chap- 
ter 1201  whether  it  was  to  be  merely  large 
enough  to  accommodate  the  building,  as  Is 
practically  the  case  in  Massachusetts,  or 
whether  it  was  to  be  a  park,  as  in  the  case 
of  Connecticut  and  some  other  states;  nor 
whether  it  was  to  be  located  in  the  city  of 
Providence,  the  olty  of  Newiwrt,  or  else- 
where within  the  state.  The  site  having 
been  acquired,  they  wa-e  authorized,  second- 
ly, to  quote  the  words  of  the  act,  "to  erect 
thereon  a  new  statehouse  substantially  in  ac- 
cordance with  the  plan  accompanying  the  re- 
port of  the  statehouse  commission  made  to 
the  general  assembly  at  its  January  session, 
1892,  and  recommended  by  said  commission." 
It  will  be  observed  that  the  statehouse  com- 
mission last  above  referred  to  Is  not  the  pres- 
ent board  of  statehouse  commissioners  ap- 
pointed in  chapter  1201,  though  a  large  ma- 
jority of  the  present  board  were  members  of 
the  former  commission.  The  duty  of  the 
Iire.'-ent  t)oard,  then,  was  to  erect  a  state- 
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boose  substantially  la  accordance  with  said 
plan;  but  the  report  accompanyiag  the  plan 
nowhere  fixed  a  limit  of  cost  of  the  build- 
ing, although  one  of  the  conditions  prescribed 
for  competing  architects,  contained  in  said 
report,  stated  that  the  designs  submitted 
should  be  of  a  fireproof  building,  and  one 
that  could  be  completed  at  a  cost  not  ex- 
ceeding f  1,000,000,  on  a  good  average  founda- 
tion; and  three  bids  by  one  contractor  for 
erecting  a  stat^ouse  according  to  the  plan 
recommended  by  the  commission,  and  re- 
ferred to  in  chapter  1201,  were  given,  varying 
in  amount— the  highest  from  the  lowest— 
nearly  $200,000,  according  to  the  material 
osed;  and  two  o}  said  bids  exceeded  $1,000,- 
GOO,-one  by  $83,000,  and  the  other  by  $175,- 
000.  The  sum  appropriated  under  said  chap- 
ter 1201  for  tbe  payment  of  bills  audited  by 
eaid  board  amounted  to  $1,500,000.  In  our 
opinion,  said  references  to  sums  of  money  do 
not  operate  as  a  limitation  upon  the  cost  of 
the  building  and  Its  site;  for  we  think  the 
amounts  named  by  tbe  former  commission 
in  its  report  were  but  expressions  of  opinion. 
Shea  ▼.  Mllford,  145  Mass.  528,  529,  531,  14 
N.  E.  764.  And  the  general  assembly  ap- 
parently so  regarded  them,  as  in  chapter  1201 
it  appropriated  a  much  larger  sum  than  ei- 
ther of  the  bids  given  in  said  report,  al- 
though, of  course,  the  cost  of  a  site  was  prob- 
lematical, as  was  also  the  cost  of  furnishing 
the  statehouse  after  it  was  constructed,  and 
of  grading  and  putting  the  statehouse 
groands  into  sqitable  condition,  as  provided 
for  Id  section  8.  If  a  limit  to  an  exact  sum 
was  intended,  it  was  a  simple  matter  for  the 
l%j£lature  to  have  added,  to  the  description 
of  or  reference  to  the  building  to  be  con- 
structed the  words,  "not  exceeding  in  cost 
the  sum  of  $1,500,000,"  or  any  other  figure  It 
saw  fit,  or  to  have  used  other  apt  words  to 
express  Its  intention.  Limitations  upon  the 
cost  of  public  buildings  were  not  unknown 
in  this  state,  as  the  original  act  for  building 
the  Providence  county  courthouse  provided 
for  a  commission,  m  the  language  of  the  act, 
"for  the  purpose  of  building  a  courthouse  on 
said  lot  at  a  cost  not  exceeding  $150,000"; 
and  by  later  legislation  In  regard  to  tbe  same 
subject  the  courthouse  commissioners  were, 
lo  quote  again,  "empowered  to  build  a  new 
conrtbonse  upon  tbe  lot  In  said  act  designate 
ed,  substantially  according  to  the  plans  buI>- 
mltted  to  the  general  assembly;  and  said 
commissioners  are  hereby  empowered  to  ad- 
vertise for  proposals,  and  to  make  contracts 
for  the  construction  of  said  new  courthouse 
and  to  superintend  the  same  until  completed; 
provided,  however,  that  said  commissioners 
shall  not  make  contracts  for  tbe  expenditure 
of  a  greater  sum  than  $200,000,  without  fur- 
ther authority  from  the  general  assembly." 
Though  the  courthouse  commisBloners  were 
authorized  to  contract  to  the  amount  of  $200,- 
OOO,  yet  but  $100,000  was  then  appropriated 
(or  carrying  out  tbe  purpose  of  their  employ- 


ment, other  appropriations  being  made  later; 
the  total  of  the  appropriations  finally  author- 
ized and  made  being  $225,000,  the  cost  of  the 
completed  structure  being  slightly  less  than 
said  last-mentioned  sum.  K.  I.  Acts  &  lies. 
Jan.  1875,  pp.  169,  312;  Jan.  Sess.  1876,  p. 
238;  Jan.  Sess.  1877,  p.  212.  The  only  Um- 
itation  as  to  cost  placed  upon  the  present 
statehouse  commissioners  Is  that  the  building 
shall  be  substantially  in  accordance  with  the 
plan  hereinbefore  referred  to,  and  that  is  far 
from  definite.  It  is  evident  that  very  broad 
authority  was  given,  but  that  was  the  con- 
cern of  the  general  assembly,  as  It  could  con- 
stitutionally confer  such  authority  as  It  saw 
fit,  provided  it  did  not  assume  to  incur  a 
state  debt  of  more  than  $50,000  without  the 
express  consent  of  tbe  people.  In  Shea  v. 
Mllford,  supra,  where  a  contractor  sued  the 
town  for  work  done  and  material  furnished 
in  erecting  the  Memorial  Hall  in  Mllford,  the 
defense  being  that  the  committee  Intrusted 
with  doing  the  work  bad  exceeded  its  au- 
thority, Mr.  Justice  William  Allen,  in  deliv- 
ering the  opinion  of  tbe  supreme  court  of 
Massachusetts,  used  this  language:  "It  Is 
further  argued  that  the  committee  could  not 
make  any  contract  which  Involved  an  ex- 
penditure in  excess  of  the  whole  amount  ap- 
propriated by  the  town,  $22,000.  The  vote 
does  not  expressly  prohibit  the  committee 
from  incurring  liabilities  beyond  tbe  amount 
of  the  appropriation,  and  we  do  not  think 
that  such  prohibition  can  be  Implied.  While 
It  was  probably  intended  to  make  an  appro- 
priation large  enough  to  cover  the  contract 
price  and  such  'extra  work'  as  would  be  like- 
ly to  be  required,  there  seems  to  be  no  prohi- 
bition against  contracting  for  'extra  work' 
beyond  tbe  amount  of  tbe  appropriation,  if 
drcumstances  should  Justify  and  require  it" 
Should  the  statehouse  commissioners  make 
contracts  for  more  than  $1,500,000,  their  ac- 
tion would  be  void,  in  so  far  as  it  Involved 
a  violation  of  the  constitutional  restriction  In 
regard  to  Incurring  debt;  and  then,  too, 
tbere  Is  an  evident  purpose  manifested  in  sec- 
tion 9  of  chapter  1201  that,  whatever  the  cost 
of  the  statehouse  and  site  may  be,  the  state 
shall  only  be  compelled  to  pay  as  fast  as  tbe 
general  assembly  shall  see  fit  to  provide 
funds  and  appropriate  tbe  money.  In  reply 
to  the  last  question,  we  are  of  the  opinion 
that  the  statehouse  commissioners  can  legal- 
ly contract  for  a  statehouse  which,  together 
with  the  site,  will  cost  a  sum  as  much  great- 
er than  said  statehouse  fund  as  is  necessary 
to  enable  them  to  erect  a  statehouse  substan- 
tially in  accordance  with  the  plan  referred  to 
in  said  section  2  of  chapter  1201:  provided, 
however,  that  all  contracts  made  by  them  in 
excess  of  said  statehouse  fund  shall  stipulate 
that  no  money  shall  be  required  to  be  paid 
thereon  whenever  and  so  long  as  tbere  shall 
be  no  unexpended  appropriation  applicable  to 
the  payment  of  bills  audited  by  said  board  of 
I  statehouse  commissioners.     Owing  to  the  ab- 
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sence  of  Mr.  Chief  Justice  MATTESON  from 
the  state,  we  have  been  unable  to  confer 
with  1.1m.  JOHN  H.  STINESS. 

P.  B.  TILLINGHAST. 

GEORGE  A.  WILBUR. 

HORATIO  ROGERS. 

WM.  W.  DOUGLAS. 


FOLWBLIi  T.  PROVIDENCE  JOUR- 
NAL CO. 
(Supreme  Court  of  Rhode  Island.    July  16, 
1890.) 

NswaPAFER  Libel-  Evidevce— Socrob  or  Infor- 
mation—Mitigation  UF  Dahaoes — Habtt  Pdb- 

LICATIOS— JdDOMEXT  IN  OTHER  ACTIONS — EbPD- 
TATIOS  OF  rtrJlINTirr. 

1.  In  an  action  for  newspaper  libel,  where  de- 
fendant does  not  plead  a  justification,  eyidence 
that  no  investigation  as  to  the  truth  of  the  mat- 
ter was  made  before  publication,  liecanse  the 
sonrce  from  which  the  information  came  had 
been  found  by  experience  to  tie  reliable,  is  ad-* 
missible  to  mitigate  damages. 

2.  Evidence  that  the  great  haste  necessary  to 
prepare  for  publication  libelous  matter  received 
In  a  press  association  dispatch  prevented  any 
investigation  as  to  the  truth  of  the  matter  is 
not  admissible  to  mitigate  the  damages. 

3.  Evidence  that  the  same  libelous  article  was 
published  in  other  papers  on  the  same  day,  and 
that  judgments  had  been  rendered  against  them 
in  other  actions,  is  inadmissible,  since  each  pa- 
per is  liable  for  the  consequences  of  its  own 
publication. 

4.  Evidence  of  particular  instances  of  miscon- 
duct on  the  part  of  plaintiff  in  an  action  for 
libel  is  not  admissible,  in  the  absence  of  eyi- 
dence that  his  general  reputation  was  bad. 

Action  by  Frederick  S.  Folwell  against  the 
ProTidence  Journal  Company  for  libel.  Plain- 
tiff bad  Judgment,  and  defendant  moves  for 
a  new  trlaL    Granted. 

This  was  an  action  for  libel  for  printing  In 
the  defendant's  newspaper  the  following  ar- 
ticle: "Defrauded  His  Employer.  A  lyeuox 
Gardener  a  Defaulter  In  the  Sum  of  About 
$7,000.  Pittsfleld,  Mass.,  April  5.  Consider- 
able of  a  sensation  was  caused  here  and  In 
Lenox  by  the  disclosure  to-day  that  Freder- 
ick S.  Folwell,  until  recently  head  gardener 
for  Anson  Phelps  Stokes,  at  the  latter's  place 
In  Lenox,  was  a  defaulter  to  the  amount  of 
$6,000  of  [or]  $7,000  at  the  time  of  leaving. 
Folwell  was  formerly  employed  by  William 
Russell  Allen  of  this  city,  but  a  few  years 
ago  secured  the  position  of  head  gardener 
for  Mr.  Stokes,  and  In  time  became  superln-- 
tendent  of  bis  extensive  estate  at  Lenox.  A 
few  months  ago  Mr.  Stokes,  who  is  an  enthu- 
siastic botanist,  discovered  that  Folwell's 
knowledge  of  the  subject  was  very  super- 
ficial, and  had  him  discharged.  He  secured 
a  place  with  Pierre  LorlUard  at  Newport, 
and  left  for  that  place.  Soon  after  his  de- 
parture Mr.  Stokes  began  to  receive  bills  for 
which  he  had  already  given  checks.  An  In- 
vestigation showed  that  Folwell  had  incurred 
many  bills  In  his  employer's  name,  and  had 
appropriated  checks  given  him  with  which 
to  pay  them.  It  cannot  be  stated  just  what 
the  amount  of  Mr.  Stokes'  loss  is,  but  the 


sum  named  Is  approximately  right  Wlien 
the  shortage  was  discovered,  word  was  sent 
to  Newport  with  the  idea  of  having  Fol-weU 
come  here  and  explain,  but  be  was  not  there, 
and  had  not  been  since  leaving  Lenox,  and 
no  trace  of  him  has  been  found.  His  '^^e 
and  child  are  in  this  city." 

Samuel  R.  Honey  and  Frank  F.  NoUn.  for 
plalntier.  Richard  B.  Comstock  and  Rxttb- 
bone  Gardner,  for  defendant. 

STINESS,  J.  Tbe  defendant  is  sned  for 
printing  a  libel  upon  the  plaintiff  in  its 
newspaper,  the  Providence  Dally  JournaL 
The  case  was  tried  to  a  jury,  and  damages 
were  assessed  against  the  defendant  In  tbe 
sum  of  $2,300.  The  defendant  set  up  no  Jas- 
tlflcatlon  for  the  libel,  but  offered  evidence 
In  mitigation  of  damages  simply^  and  It  now 
petitions  for  a  new  trial  on  the  grounds  of 
erroneous  rulings  and  excessive  damages 
It  appeared  in  testimony  that  the  defendant 
was  a  member  of  an  association  called  the 
"New  England  Associated  Press,"  an  agency 
to  collect  Items  of  news,  and  to  send  them 
to  its  members,  publishers  of  newspapers  in 
New  England  and  other  places.  At  the  trial 
the  plaintiff  disclaimed  express  malice  on  the 
part  of  the  defendant,  but,  relying  upon  the 
Implication  of  malice  from  the  falsity  of  the 
article,  and  showing  no  special  damage,  he 
rested  his  claim  for  damages,  chiefly,  upon 
the  gross  carelessness  of  the  defendant. 
Several  questions  were  put  by  the  defend- 
ant's counsel  for  the  purpose  of  sbovt'ing 
that  It  acted  with  reasonable  precaution  and 
in  good  faith,  which  were  ruled  out,  and 
the  rulings  now  come  before  us  on  excep- 
tions. The  first  two  exceptions  now  pressed 
by  the  defendant  relate  to  the  exclusion  of 
testimony  to  show  tliat  there  was  no  inves- 
tigation of  the  matter  at  the  time  because 
the  source  from  which  the  information  came 
liad  been  found  by  experience  to  be  reliable. 
The  plaintiff  replies  that  evidence  of  this 
kind  cannot  be  offered  unless  the  name  of 
the  informant  be  given  at  the  time  of  pub- 
lication. 

The  doctrine  that  a  slander  could  bejustlfled 
by  giving  the  name  of  the  author  originated 
in  Northampton's  Case,  12  Coke,  134.  But 
this  rule  related  to  a  justification  simply.  It 
was  but  a  dictum,  published  after  the  death 
of  Lord  Coke,  which  for  a  time  was  followed 
with  some  hesitation;  but  It  has  long  since 
ceased  to  be  regarded  as  law.  Odger,  Sland. 
&  L.  •162;  Starkle,  Sland.  &  L.  (WendeU's 
Ed.  1852)  c.  14,  and  note.  Numerous  cases, 
in  which  the  question  has  arisen,  hold  that 
the  giving  of  the  nnme  of  an  informant  Is  no 
justification,  but  that  the  publisher-of  a  libel 
or  a  slander  Is  liable,  even  though  he  Is  not 
the  author  of  It.  He  may  do  as  much  dam- 
age In  spreading  It  as  If  he  had  started  It, 
When,  therefore,  there  Is  a  plea  of  Justifi- 
cation, evidence  of  the  origin  of  the  slander 
is  not  admissible  for  any  purpose,  because  It 
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is  not  a  Jnstlficatlon  In  Itself,  and  a  plea  of 
the  truth  of  the  words  spoken  or  written  Is 
Kiicb  a  reaiHrmatlon  of  tbem  as  to  make  their 
origin  Immaterial  In  the  measure  of  dam- 
ages. In  view  of  this  development  of  the 
law.  It  Is  bnt  natural  that  expressions  are  to 
be  foond  which  may  be  taken  to  Imply  that 
the  name  of  the  author  most  be  giyen  at  the 
Ume  of  the  publication.  They  are  generally 
used  in  opposition  to  the  doctrine  of  North- 
ampton's Case;  as  In  Dole  y.  Lyon,  10  Johns. 
447,  Kent,  G  J.,  says:  "It  is  not  sufficient 
that  the  printer,  by  naming  the  author,  gives 
the  party  aergrieved  an  action  against  him." 
This  Is  intended  to  apply  to  the  exculpation 
of  the  defendant  In  Talbutt  v.  Clark,  2 
Moody  &  R.  812.  there  was  a  plea  of  the 
troth  of  the  words.  In  Hamilton  v.  Eno,  81 
N.  T.  116,  there  was  a  claim  of  privilege. 
Of  Sheckell  ▼.  Jackson,  10  Cusb.  25,  we  only 
know  tiiat  Shaw,  C.  J.,  said  that  the  answers 
about  information  could  have  no  tendency 
to  prove  the  truth  of  the  words  charged.  In 
Rice  V.  Cottrel,  5  R.  L  340,  the  name  of  the 
author  was  given  at  the  time,  and  the  de- 
fendant urged  that  the  onus  was  on  the 
plaintiff  to  show  that  he  was  not  thus  in- 
formed; and  the  language  of  the  court, 
which  implies  that  the  defendant  may  prove 
in  mitigation  of  damages  that  the  slander 
originated  with  another,  if  the  author  Is 
named  at  the  time,  must  be  read  In  view  of 
the  facts  of  the  case.  But,  where  no  Justl- 
Hcatlon  Is  claimed,  we  know  of  no  case 
which  expressly  holds  that  the  fact  of  in- 
formation from  another  cannot  be  shown, 
for  what  it  Is  worth,  upon  the  question  of 
damages.  Indeed,  there  seems  to  be  a  com- 
mon agreement,  starting  with  the  idea  of  a 
full  Justification,  that  one  who  inadvertently 
repeats  a  slander  Is  not  equally  liable  with 
one  who  maliciously  Invents  it,  unless  he  re- 
affirms It  by  a  plea  of  its  truth.  The  object 
of  giving  the  name  at  the  time,  that  it  might 
appear  In  exculpation  that  one  was  not  stat- 
ing a  fact  as  from  himself,  has  passed  away, 
as  also  the  notion  that  It  was  for  the  purpose 
oC  letting  the  plaintiff  know  who  the  author 
was,  so  that  he  could  sue  him,  since  all  who 
take  part  in  spreading  a  slander  are  liable. 
The  source  and  character  of  the  information, 
however,  are  of  consequence  In  considering 
a  defmidant's  conduct.  Everybody  knows 
that  telegraphic  items  in  a  newspaper  are 
not  composed  In  the  office  of  the  paper.  It 
is  as  plain  as  though  It  was  so  written  that 
they  come  from  some  person  in  another 
place.  This  much  may  be  taken  for  granted. 
Damages  for  defamation  must  be  a  matter 
of  estimate,  In  most  cases,  and  exemplary  or 
punitive  damages  will  always  enter  into  the 
verdict  when  It  appears  that  there  was  ac- 
tual malice  or  a  recklessness  equivalent 
thereto.  3  Suth.  Dam.  g  1216.  Hence,  to 
eoard  against  exceto  In  the  latter,  a  de- 
fendant should  be  allowed  to  show  the  pre- 
cautions which  he  took,  the  circumstances 
under  which  the  publication  was  made,  or 


other  things  relating  to  It  which  may  affect 
his  culpability.  Easterwood  v.  Quin,  2  Brev. 
64;  Smith  v.  Harrison,  1  Fost.  &  F.  566; 
Saunders  v.  Mills,  6  Blng.  213;  Swift  v. 
Dlckerman,  31  Conn.  285;  Parker  v.  Mc- 
Queen, 8  B.  Mon.  16;  Hewitt  v.  Pioneer  Press 
Co.,  23  Minn.  178;  Edwards  v.  Kansas  City 
Times  Co.,  82  Fed.  813;  Scrlpps  v.  Foster,  41 
Mich.  742,  3  N.  W.  216;  13  Am.  &  Eng.  Enc. 
I*iw,  pp.  440,  441,  and  cases  cited.  A  very 
good  summary  of  the  law  of  libel,  with  cita- 
tions of  authority,  may  be  found  In  42  Cent, 
taw  J.  (June  5,  1896)  No.  23,  p.  475. 

In  this  case  the  editor  of  the  paper  was 
allowed  to  state  that  the  article  was  re- 
ceived through  the  press  association,  and 
that  he  knew  its  methods  of  collecting  news. 
But,  with  nothing  more,  as  the  defendant's 
counsel  pertinently  suggests,  the  Jury  were 
In  the  dark  as  to  the  character  of  the  source 
of  the  Information,  and  were  free  to  Infer 
that  the  defendant  had  been  guilty  of  the 
gross  carelessness  charged  by  the  plaintiff. 
We  think  that  the  defendant  was  entitled  to 
put  in  testimony  tending  to  show  Its  exer- 
cise of  due  care  and  good  faith,  to  be  con- 
sidered In  the  assessment  of  damages.  Such 
a  course  seems  to  l>e  both  just  and  reason- 
able, and  one  which  cannot  harm  a  plaintiff 
who  is  to  have  compensatory  damages  In  any 
event.  If  a  defendant  can  show  that,  act- 
ing with  reasonable  precaution,  he  had  been 
misled,  and  so  had  unintentionally  done 
wrong  to  the  plaintiff,  he  ought  to  be  allowed 
to  do  so.  If,  however,  his  evidence  does  not 
amount  to  this,  but  shows  a  reckless  or  whol- 
ly unwarrantable  meddling  with  the  plain- 
tiffs reputation,  the  jury  will  doubtless  take 
the  fact  Into  consideration. 

It  Is  urged  that,  as  no  Investigation  of  the 
truth  of  this  article  was  made  by  the  defend- 
ant, evidence  to  show  precaution  or  good 
faith  was  Irrelevant.  We  think  this  Is  go- 
ing too  far.  Experience  is  a  teacher  In  the 
affairs  of  life.  The  very  fact  that  one  has 
been  found  trustworthy  takes  the  place  of 
an  Investigation  into  his  reports,  and  natu- 
rally leads  to  a  reliance  upon  them,  so  that  a. 
special  inquiry  In  each  case  would  be  need- 
less. This  fact  enters  Into  and  becomes  a 
part  of  the  act  Itself,  and  as  such  should  re- 
ceive consideration.  The  question  relating 
to  the  printed  Instructions  given  to  agents 
of  the  press  association  was  properly  ruled 
out.  The  section  quoted  seems  to  be  quite 
Immaterial.  It  Is  not  specific  as  to  any  duty, 
except  that  correspondents  should  post  them- 
selves on  the  law  of  libel.  If  the  article  did 
not  otherwise  conform  to  the  instructions,  it 
could  have  been  seen  at  once.  Another  ques- 
tion properly  ruled  out  Is  this:  "Is  It  possi- 
ble to  make  Investigntion  to  ascertain  the 
falsehood  of  dispatches,  coming  as  this  did, 
and  still  publish  tbem.  In  time  for  the  news- 
paper going  to  press?"  There  is  no  duty  on 
the  part  of  a  newspaper  to  print  articles 
which  may  injure  the  reputation  of  a  person, 
and  It  would  be  most  absurd  to  say  that  the 
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baste  of  a  publisher  to  get  this  soi-t  of  stuff 
out  to  the  public  could  in  any  way  tend  to 
mitigate  damages.  If  publishers  will  spread 
this  kind  of  so-called  "news,"  they  do  so  at 
cheir  peril.  One  may  properly  say  that  he 
was  misled  by  what  he  supposed  to  be  relia- 
ble authority,  but  to  say  that  he  was  In  such 
a  hurry  to  print  what  might  be  a  libel  that 
he  could  not  wait  to  find  out  about  It  is 
quite  another  thing.  The  defeudaat's  oCCer 
to  show  that  the  same  article  was  published 
by  other  papers  on  the  same  day,  for  which 
other  suits  had  been  brought,  was  properly 
refused.  The  acts  of  other  publishers  are 
Independent  acts,  which  could  in  no  way  af- 
fect the  defendant  In  Saunders  ▼.  Mills, 
supra,  a  defendant  haying  been  allowed  to 
show  at  the  trial  that  he  had  copied  an  ar- 
ticle from  another  paper,  but  not  allowed  to 
show  that  it  had  appeared  concurrently  In 
other  papers,  the  motion  for  a  new  trial  up- 
on this  ground  was  denied.  The  admissibili- 
ty of  the  testimony  Is  urged  both  to  show 
the  Jury  that  whatever  Injury  the  plaintiff 
has  sustained  to  his  reputation  was  not  caus- 
ed by  the  defendant  alone,  and  that  be  has 
received  from  others  an  amount  which  would 
go  to  compensate  him  for  his  Injury.  We 
are  aware  that  it  is  possible  for  a  plaintiff  in 
a  case  like  this,  where  many  parties  are  lia- 
ble for  practically  the  same  libel,  to  recover 
sums  which,  in  their  total  amount,  may  ex- 
ceed a  fair  compensation  for  his  injury.  But 
this  is  a  possibility  which  cannot  be  avoided 
In  cases  where  there  is  no  pecuniary  stand- 
ard for  the  assessment  of  damages,  and 
where  the  matter  must  be  left  to  the  discre- 
tion of  a  jury.  Moreover,  an  adoption  of  the 
defendant's  view  would  be  open  to  the  equal- 
ly serious  objection  that  a  Jury  might  con- 
sider the  amount  recovered  of  others  to  be  so 
large  that  its  verdict  would  be  made  smaller 
than  It  otherwise  would  be,  and  so  other  par- 
ties might  be  made  to  pay  for  an  injury  for 
which  a  defendant  was  equally,  or  even 
more  largely,  responsible.  The  evidence  of- 
fered must  have  been  intended  to  produce 
this  result,  or  else  It  could  have  been  of  no 
l>eneflt  to  the  defendant.  The  rule  Is  unques- 
tionable that  each  defendant  is  responsible 
for  the  injury  which  is  the  natural  result  of 
bis  own  wrong,  and  for  nothing  more  or  less 
than  that,  except  as  the  wrong  may  have 
been  aggravated  by  his  conduct.  Whatever 
may  be  the  opinion  of  a  court  or  a  Jury  as  to 
the  total  amount  of  Judgments,  we  are 
bound  to  assume  that  the  damages  In  each 
case  have  been  assessed  In  accordance  with 
the  well-settled  rules  of  law.  We  do  not 
see.  therefore,  how  the  evidence  of  judg- 
ments in  other  cases  can  be  admitted.  And 
so  it  was  held  in  Harrison  v.  Pearce,  1  Fost. 
&  F.  567;  Creevy  v.  Carr,  7  Car.  &  P.  64. 
See,  also,  CoUedge  v.  Pike,  56  Law  T.  124. 

The  remaining  exception  relates  to  an  of- 
fer to  show  bad  conduct  on  the  part  of  the 
plaintiff  in  two  particular  cases,  but  not  that 
the  plaintiff's  general  reputation  wa.s  bad. 


which  was  excluded.  The  ruling  was  cor- 
rect Undoubtedly  a  defendant  Is  entitled  to 
show  the  plaintiff's  bad  reputation,  because 
it  is  for  injury  to  his  good  name  that  he  sues. 
But  the  Inquiry  must  be  confined  to  general 
character  or  reputation.  "Particular  acts  or 
instances  of  misconduct  cannot  be  proved; 
nor  rumors  and  reports,  unless  they  are  so 
common  and  prevalent  that  they  have  af- 
fected the  general  cliaracter."  8  Suth.  Dam. 
i  1226;  13  Am.  &  Eng.  Enc.  Law,  pp.  443. 
444,  and  cases  cited.  As  the  result  of  this 
opinion  is  the  granting  of  the  petition  for  a 
new  trial,  we  need  not  consider  the  question 
of  excessive  damages. 


MANTON  V.  ROBINSON. 

(Supreme  Court  of  Rhode  Isiand.    March  IS, 
1896.) 

IXSUBA5CE — BURRBNDBR  BT    PlBDGBE. 

L  The  surrender  before  maturity  of  an  en- 
dowment policy,  by  one  to  whom  it  was  as- 
signed as  security  for  a  demand  note,  i8  unau- 
thorized, and  the  assignee  will  be  required  to 
account  for  the  proceeds,  where  the  assignment 
did  not  provide  for  a  surrender  or  sale,  and  no 
demand  was  made  for  payment  of  the  note,  and 
no  notice  given  to  the  assignee  of  the  intention 
to  surrender. 

2.  Such  a  surrender  is  not  justified  because 
made  at  the  request  of  the  holder  of  a  prior  as- 
siirnmeut  of  the  policy,  to  enable  him  to  realize 
thereon,  since  e<]uity  would  not  have  compelled 
the  second  assignee  to  join  in  the  surrender 
without  protecting  Uie  rights  of  the  assignor. 

Bill  by  Joseph  P.  Manton,  trustee,  against 
Louis  E.  Robinson,  administrator,  for  an  ac- 
count. Heard  on  pleadings  and  proof.  Ac- 
count ordered. 

Edmund  S.  Hopkins,  for  complainant  Rich- 
ard B.  Comstock  and  Rathbone  Gardner,  for 
respondent 

MATTESON,  O.  J.  This  Is  a  bill  for  an 
account.  The  case  shows  the  following  facts: 
The  complainant  was  the  holder  of  a  policy 
of  Insurance  for  $10,000,  Issued  on  his  life  by 
the  Mutual  Life  Insurance  Company  of  Nev 
York.  The  policy  was  a  20-year  endowment, 
maturing  January  1,  18S6,  the  premiums  on 
which  were  payable  quarterly  and  In  full 
during  the  first  10  years  of  the  policy.  The 
last  premium  was  due  on  October  1,  1876. 
On  March  6,  1873,  the  complainant  assigned 
the  policy  to  John  T.  Mauran,  formerly  of 
Providence,  deceased,  as  collateral  security 
for  his  indorsement  of  Manton's  note  for  $3.- 
000,  payable  in  four  months.     On  August  20, 

1875,  Mauran,  having  received  other  securi- 
ties from  Manton  for  other  Indebtedness,  gave 
to  Manton  a  receipt  reciting  that  he  held  this 
policy  as  security  for  his  indorsement  of 
Manton's    notes   for  $3,000.     On   August   6, 

1876,  the  complainant  assigned  the  policy, 
subject  to  the  prior  assignment  to  Mauran,  to 
Martin  C.  Stokes,  defendant's  Intestate,  na 
foUateral  security  for  a  note  for  $3,212.07 
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made  by  Manton,  i>ayable  to  the  order  of 
Stokes  on  demand.  Neither  of  these  assign- 
inents  contained  any  proTlsion  authorizing  a 
surrender  or  sale  of  the  policy.  The  policy 
was  delivered  by  Manton  to  Mauran  at  the 
time  of  Its  assignment  to  him,  on  March  0, 
1S73,  and  remained  in  his  possession  until  it 
passed  into  the  hands  of  his  guardian.  Man- 
ton  continued  to  pay  the  premiums  on  the 
policy  nntil  April  1,  1876,  and  the  three  re- 
maining premiums  were  paid  by  Mauran, 
tliough  the  complainant  claims  that  one  at 
least  of  these  was  subsequently  repaid  by 
him  to  Mauran.  The  note  for  the  indorse- 
ment of  which  the  assignment  to  Mauran 
tras  given  was  made  prior  to  the  assignment 
to  Mauran,  and,  by  an  agreement  between 
Jlanton  and  Mauran,  was  to  be  renewed  un- 
til January  1,  1878.  But  the  last  renewal 
was  made  February  22,  187U,  and  the  note 
glTen  on  that  renewal  became  due  June  25, 
1876k  after  Manton  had  ceased  to  pay  the 
premiums  on  the  policy,  and  was  taken  up 
by  Mauran.  On  July  9, 1878,  Henry  C.  Cran- 
ston was  appointed  guardian  of  Mauran,  and 
the  policy  and  the  overdue  note  came  into  his 
hands  as  guardian.  Cranston,  as  guardian, 
in  1881,  proposed  to  the  company  to  surren- 
der the  policy  for ,  its  cash  value,  but  was 
met  by  the  objection  that  notice  of  the  as- 
signment to  Stolxes  had  been  given  to  the 
company,  and  the  assignment  to  him  entered 
on  the  books  of  the  company,  before  the  as- 
signment to  Mauran;  and  consequently  the 
company  could  not  pay  the  value  of  the  policy 
to  him  unless  Stokes  should  release  bis  claim 
or  loin  In  the  receipt.  Cranston  applied  to 
Stokes  to  sign  the  receipt,  which  Stokes  did. 
The  full  surrender  value  of  the  iwllcy,  $8,- 
079.50,  was  thereupon,  to  wit,  on  May  18, 
ISSl,  paid  to  Cranston,  as  guardian,  who,  | 
after  deducting  from  it  the  premiums  paid 
by  Mauran,  amounting,  with  interest,  to 
?7re.3o,  paid  to  Stokes  $3,771.43  of  the  resi- 
due on  account  of  the  note  held  by  him,  and 
retained  for  himself,  as  guardian,  on  account 
of  the  note  taken  up  by  Mauran,  $3,535.72. 
No  demitfid  by  Stokes  for  the  payment  of  the 
note  held  by  him  had  been  made  on  Manton 
prior  to  the  surrender  of  the  policy.  Nor 
was  any  notice  given  to  Manton,  either  by 
Cranston  as  guardian  or  by  Stokes,  of  an  in- 
tention to  surrender  the  policy,  and  Manton 
was  not  apprised  of  the  surrender  until  about 
six  months  later,  when  he  heard  of  It  from 
the  company. 

The  surrender  of  the  policy  to  the  company 
for  its  cash  value  was  equivalent  to  a  sale  of 
It  to  the  company.  Without  raising  any  ob- 
jection to  It  on  any  other  ground,  we  are  of 
the  opinion  that  the  action  was  unauthorized, 
because  no  notice  of  an  Intention  to  surren- 
der was  given  to  Manton  by  either  Cranston 
or  Stokes,  so  that  he  might  have  a  reasona- 
ble opportunity  to  redeem  the  policy;  and, 
further,  so  far  as  Stokes  was  concerned, 
Manton  was  In  no  default,  no  demand  on  him 
for  the  payment  of  Stokes*  note  having  been 


made.     Dewey  v.  Bowman,  8  Cal.  1-45;   Rob- 
inson V.  Hurley,  11  Iowa,  410. 

This  suit  Is  agaiust  the  administrator  on 
the  estate  of  Stokes  alone,  and  the  point  is 
taken  that  the  bill  ought  not  to  be  main- 
tained, because  Stokes,  in  signing  the  receipt, 
did  nothing  more  than  he  might  have  tieen 
compelled  to  do  by  Cranston  as  guardian, 
since  the  assignment  to  Stokes  was  subject  to 
the  prior  assignment  to  Mauran.  We  do  not 
think  the  point  is  tenable.  It  is  by  no  means 
dear  that  the  court  would  have  felt  war- 
ranted In  decreeing  a  surrender  of  the  policy, 
for  at  the  time  of  the  surrender  all  the  pre- 
miums had  been  paid,  so  that  It  was  In  fact  a 
paid-up  policy,  having  less  than  five  years 
to  run.  Neither  of  the  assignments  author- 
ized a  surrender  or  sale  of  the  policy,  and  it 
was  adequate  security  for  the  premiums 
which  Mauran  had  paid,  and  for  the  indebt- 
edness for  which  it  was  pledged.  Whltteker 
V.  Gas  Co.,  16  W.  Va.  717.  But,  however 
this  might  be,  Manton  would  have  been  a 
necessary  party  to  any  suit  undertaken  by 
Cranston  as  guardian  to  enforce  his  claim 
against  the  policy;  and  the  court,  whatever 
its  decree,  would  have  protected  the  rights  of 
Manton.  We  are  of  the  opinion  that  the 
complainant  Is  entitled  to  an  account. 


TOURGEB  V.  ROSE. 
(Supreme  Conrt  of  Rhode  Island.    Jan.  10, 

1896.) 

BBDUCTION— EviDHilOS. 

1.  Plaintiff,  under  an  order  to  make  complaint 
for  seduction  more  specific,  furnished  a  state- 
ment of  the  month,  year,  general  location,  and 
approximate  time  of  day  of  the  commission  of 
the  offense.  Hdd  that,  having  thus  particular- 
ized the  charge,  he  could  not  show  other  dis- 
tinct acts,  subsequent  to  the  time  set  out  in  tiie 
bill  of  particulars,  in  corroboration  thereof. 

2.  Evidence,  in  an  action  for  seduction  of 
plaintitrs  daughter,  that  plaintiff's  wife  was  ab- 
sent for  a  year,  and  that  plaintiff  and  his  two 
daughters  lived  together,  that  plaintiff  was 
away  during .  the  day,  and  that  young  men 
lodped  at  the  house,  and  that  another  daughter 
of  plaintiff  was  seduced  during  such  time,  was 
inadmissible  to  show  negligence  of  the  plaintiff. 

Action  by  Joseph  H.  Tourgee  against  Benja- 
min Rose.  Verdict  for  defendant.  Petition 
for  new  trial  granted. 

Albert  B.  Crafts,  for  plaintiff.  Clarence  A. 
Aldrich,  for  defendant. 

TILLINGHAST,  J.  The  first  question  pre- 
sented for  decision  in  this  case  is  whether  the 
ruling  of  the  common  pleas  division,  by  which 
the  plaintiff  was  limited  In  his  proof  of  seduc- 
tion to  the  bill  of  particulars  which  he  had 
furnished,  was  correct.  We  think  it  was. 
The  motion  of  the  defendant,  which  was 
granted  by  the  court,  was  that  the  plaintiff  be 
required  to  furnish  a  bill  of  particulars,  which 
should  specify  the  date,  place,  and  time  of  day 
of  the  allesed  seduction.  In  compliance  witlj 
the  order,  the  plaintiff  furnished  a  statement  in 
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two  paragraphs,  the  first  giving  the  month, 
year,  general  location,  and  approximate  time 
of  day  of  the  commission  of  the  offense,  and 
the  second  stating  that  the  daughter  was  got- 
ten with  ciiild  by  defendant  on  or  about  the 
21st  day  of  August,  1893,  at  a  specified  place 
in  South  Kingstown.  The  plaintiff  having 
thus  particulai-ized  as  to  the  charge  of  seduc- 
tion contained  in  his  declaration,  the  defend- 
ant had  the  right  to  presume  that  no  other 
acts  than  such  as  could  be  shown  to  have  tak- 
en place  within  the  time  and  at  the  places 
therein  named  could  properly  be  shown  against 
him  In  evidence,  and  therefore  he  was  not  call- 
ed upon  to  be  prepared  to  meet  or  disprove 
any  allegations  beyond  those  specified.  But 
the  plaintiff  contends  that  defendant's  motion 
only  called  for  a  limited  bill  of  particulars, 
and  hence  that  the  court  erred  in  excluding 
certain  corroboratory  evidence  offered  by  the 
plaintiff,  concerning  which  no  bill  of  partic- 
ulars had  been  asked.  Or,  to  be  more  spe- 
cific, the  plaintiff  offered  evidence  of  distinct 
acts  of  Intercourse  which  occurred  subsequent 
to  the  times  set  out  In  the  declaration  and  bill 
of  particulars,  in  corroboration  of  the  testi- 
mony of  the  daughter  as  to  her  seduction  in 
.Tune  previous,  which,  behig  objected  to  by 
defendant's  counsel  on  the  ground  that  such 
acts  were  not  specified  In  the  bill  of  particu- 
lars, and  that  he  was  not,  therefore,  prepared 
to  meet  them,  the  court  ruled  out.  We  fall  to 
see  that  the  mere  fact  that  the  evidence  of- 
fered was  corroboratory  makes  any  difference; 
for,  such  subsequent  Intercom-se  being  a  dis- 
tinct and  separate  act,  the  defendant  was  as 
much  entitled  to  be  apprised  of  it  In  the  bill 
of  particulars  as  though  it  had  been  the  one 
relied  on  in  the  declaration.  And  therefore 
notwithstanding  the  law  may  be,  and  probably 
is,  as  contended  by  counsel  for  plaintiff,  that 
corroboratory  evidence  of  the  kind  offered  Is 
admissible  In  cases  of  this  sort  (21  Am.  & 
Eng.  Enc.  Law,  pp.  1029,  1030,  and  cases  in 
note  1  on  page  1030;  note  to  Weaver  v.  Bach- 
ert,  44  Am.  Dec.  172,  173;  Conway  v.  Nlcol, 
34  Iowa,  633;  Thompson  v.  Clendening,  1 
Head,  287;  Sherwood  v.  Titman,  55  Pa.  St 
77;  Threadgool  v.  Lltogot,  22  Mich.  271),  still 
the  plaintiff  cannot  avail  himself  thereof 
where  a  bill  of  particulars  has  been  ordered, 
unless  the  acts  proposed  to  be  shown  are  in- 
cluded therein.  Such  a  bill  Is  not  only  proper 
by  way  of  limiting  the  plaintiff  in  his  proof  to 
tlie  specific  charges  alleged  therein,  but  is  es- 
sential also  to  enable  the  defendant  fully  to 
prepare  for  his  defense,  and  to  guard  him 
against  surprise;  and  It  is  appropriate  In  all 
kinds  of  actions  where  the  circumstances  are 
such  that  justice  demands  tiiat  a  defendant 
should  be  apprised  of  the  matters  for  which  he 
is  to  be  put  on  trial  with  greater  particularity 
than  Is  required  by  the  rules  of  pleading. 
Brown  v.  Calvert,  4  Dana,  219;  Harding  v. 
Griffln,  7  Blackf.  462;  Tllton  v.  Beecher,  59 
N.  Y.  176;  Com.  v.  Giles,  1  Gray,  466.  469; 
Hall  V.  Sewell,  9  Gill.  146. 
The  second  question  presented  for  decision 


is  whether  the  common  pleas  division  erred  in 
allowing  the  defendant's  counsel.  In  cross-ex- 
amination of  Mary  E.  Holland,  to  ask  her 
when  she  was  married,  and  how  long  after 
her  marriage  before  she  gave  birth  to  a  child. 
Said  Mary  E.  Holland  was  the  wife  of  James 
H.  Holland,  and  an  elder  sister  of  Catherine 
C.  Tourgee,  the  latter  being  the  daughter  of 
plaintiff  for  whose  seduction  the  action  was 
bix>ught  The  court  ruled  that  the  questions 
were  not  proper  as  OToss-examlnatlon,  or  to 
Impeach  the  credibility  of  the  witness,  bat 
were  admissible  to  show  negligence  on  the 
part  of  the  plaintiff.  The  witness  testified 
that  she  had  a  child  three  months  after  her 
marriage  to  said  James  H.  Holland.  The  rec- 
ord sets  out  that  it  had  appeared  in  evidence 
that  the  plaintiff's  wife  was  absent  from  home 
a  year  before  January,  1891;  that  the  plaintiff 
and  his  two  daughters  were  living  together; 
that  he  was  a  farm  laborer,  and  away  during- 
the  day;  that  certain  young  men  lodged  and 
visited  at  the  house  while  the  mother  was 
away;  and  that  witness'  husband  was  one  of 
said  men.  Tbe  jury  returned  a  verdict  in  fa- 
vor of  the  defendant  The  'counsel  for  de- 
fendant contends  that  this  evidence  was  prop- 
erly admitted  for  the  purpose  of  showing  that 
plaintiff  was  negligent  in  the  care  of  his  minor 
daughter,  and  hence  that,  even  if  entitled  to 
recover,  the  damages  should  be  mitigated  by 
reason  of  such  negligence.  We  do  not  think 
the  evidence  was  admissible.  The  fact  that 
the  plaintiff's  elder  daughter,  three  years  pre- 
vious to  the  commission  of  the  offense  char- 
ged against  the  defendant,  had  been  seduced, 
presumably,  perhaps,  by  the  man  who  subse- 
quently married  her,  does  not  show,  or  tend 
to  show,  that  the  plaintiff  was  chargeable 
with  careless  Indifference  in  affording  opportu- 
nities for  criminal  Intercourse  between  his 
yoimger  daughter  and  the  defendant;  that  is 
to  say,  of  practically  conniving  at  the  offense. 
Indeed,  it  is  not  readily  observable,  from  the 
above  statement  of  the  evidence,  how  it  can 
be  said  that  the  plaintiff  was  chargeable  with 
such  careless  indifference  regarding  the  mis- 
fortune of  his  elder  daughter.  Said  statement 
shows:  (1)  That  the  plalntlfTs  wife  was  ab- 
sent from  home  a  year  before  January,  1891, 
and  that  plaintiff  and  his  two  daughters  were 
living  together.  No  legitimate  inference  of 
such  carelessness  on  the  part  of  plaintiff  can 
be  drawn  from  these  facts.  It  is  to  be  pre- 
sumed that  his  wife  was  properly  away  dur- 
ing the  time  mentioned,  and  that  he  was  prop- 
erly llvhig  with  his  two  daughters.  (2)  Said 
statement  shows  that  plaintiff  was  a  farm  la- 
borer, and  absent  during  the  day.  This  fact 
certainly  falls  to  prove  such  carelessness. 
Most  men  are  away  from  home  during  the 
day,  and  necessarily  so  in  attending  to  their 
business.  (3)  Said  statement  also  shows  that 
certain  young  men  lodged  and  visited  at  the 
house;  that  the  said  daughter  Mary  married 
one  of  these  men,  and  gave  birth  to  a  child 
In  three  months  afterwards.  We  fall  to  see 
that  any  careless  Indifference  or  connivance  in 
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connection  with  this  event,  on  the  part  of  the 
plaintiff,  can  property  be  Inferred  from  these 
tacts.  It  Is  to  be  presumed  that  the  men  who 
Tisited  and  lodged  at  bis  bouse  were  decent 
and  respectable  persons,  until  the  contrary  is 
made  to  appear,  and  tliat  they  were  rightfully 
and  properly  permitted  to  tIbU  and  lodge 
there.  The  only  thing  which  appears  against 
them  is  that  one  of  their  number  may  have  se- 
duced the  plalntlfTs  elder  daughter,  which 
was,  indeed,  a  giare  offense,  but  for  which 
he  apparently  sought  to  make  amends,  as  far 
as  possible,  by  subsequently  marrying  her. 
Bnt  the  mere  fact  that  he  committed  said  of- 
fense, if  he  did  commit  It,  does  not  show  tliat 
there  was  anything  in  bis  previous  conduct  or 
character  which  should  have  put  the  plaintiff 
on  bis  guard  in  permitting  him  to  visit  and 
lodge  at  his  house.  It  is  a  matter  of  common 
knowledge,  as  well  as  of  conomon  regret,  that 
cases  of  seduction  do  happen  In  families  where 
p-irental  diligence  and  care  are  of  the  highest 
Older.  And  while  it  is  doubtless  very  rare 
that  two  daughters  of  the  same  family  should 
meet  with  such  a  serious  misfortune,  yet  we 
fail  to  see  bow  it  can  be  legitimately  Inferred 
that  because  one  daughter  had  previously  been 
Kdnced,  in  the  circumstances  aforesaid,  the 
father  in  any  way  connived  at  or  contributed 
to  the  seduction  of  the  other.  If  the  plaintifTs 
CMiduct  in  connection  with  the  seduction  of 
his  elder  daughter  was  not  open  to  the  charge 
of  careless  indifference  or  connivance,— as  we 
think  it  was  not, — ft  fortiori  It  cannot  be  said 
to  be  open  to  said  charge  in  connection  with  the 
tednctlon  of  his  younger  daughter.  Of  course, 
DO  question  is  made  as  to  the  admissibility.  In 
mitigation  of  damages,  of  evidence  of  the  bad 
character  or  chastity  of  the  person  seduced,  In 
cases  of  this  sort,  or  that  the  father  is  a  man 
of  profligate  character  and  dissolute  habits,  or 
even  guilty  of  careless  indifference,  which 
practically  amounts  to  connivance,  in  afford- 
ing opportunities  for  criminal  intercourse  be- 
tween his  daughter  and  the  defendant  See 
cases  cited  in  note  6  to  Weaver  v.  Bachert,  44 
Am.  Dec.  172;  Seagar  v.  Sllgerland,  2  Caines, 
219;  Zerflng  v.  Mourer,  2  G.  Greene,  520;  21 
Am.  &  Eng.  Enc.  Law,  1035-1037,  and  caises 
cited;  Webb,  Pol.  Torts,  "Damages,"  281, 
note;  2  GreenL  Ev.  (14th  Ed.)  §  679.  But  the 
defendant's  counsel  contends  that,  whether  the 
testimony  objected  to  in  this  case  was  admis- 
sible or  not,  the  admission  thereof  did  not 
prejudice  the  plaintiff,  because  the  Jury  found 
for  the  defendant  on  the  question  of  liability, 
and  hence  did  not  consider  the  question  of 
damages  at  ail.  It  Is  doubtless  true  that  the 
admission  of  Improper  testimony  which  it  ap- 
pears could  not  have  Influenced  the  verdict  is 
no  ground  for  a  new  trial.  Ames  v.  Potter,  7 
R.  1.  2R5.  But  we  cannot  say  that  the  evi- 
dence objected  to  in  this  case  was  of  that 
sort  On  the  other  hand,  we  think  it  was 
mch  as  would  be  likely  to  prejudice  the  Jury 
against  the  plaintiff.  See  Graham  v.  Coupe.  9 
R.  I.  478;  King  v.  Colvhi,  11  R.  L  582.  Peti- 
tion for  new  trial  granted. 


NEWTON  V.  SPBARE  LAUNDERING  CO. 

(Supreme  Court  of  Rhode  Island.    July  11, 
1896.) 

Lkasb  or  Laundry  Plant — Liabilitt  or  Tkkaxt 

—  SUBKBNDBR  Or  LSASB. 

1.  Lessees  of  a  laundry  plant  consisting  of 
both  real  and  pergonal  estate,  at  an  agreed  rent- 
al, are  not  liable  to  the  purchaser  of  the  realty 
under  a  mortgage  on  it  alone  for  such  amount 
after  such  purchase,  where  the  pergonal  prop- 
erty remained  the  profterty  of  the  leggors  after 
the  foreclosure,  in  the  absence  of  an  attorn- 
ment by  the  lessees  to  such  purchaser,  or  an 
agreement  to  pay  him  guch  gum. 

2.  All  that  the  purchasers  can  recover  as  rent- 
al la  the  value  of  the  use  of  the  land. 

3.  The  mere  sending  of  the  key  to  leased 
premises  to  the  owner  is  not  such  surrender 
and  acceptance  as  will  discharge  the  tenant's 
UabiUty  for  rent 

Action  by  Edward  Newton  against  the 
Speare  Laundering  Company  to  recover  rent, 
in  which  there  was  a  verdict  directed  by  the 
court  in  favor  of  plaintiff.  Defendants  peti- 
tion for  a  new  trial.     Granted. 

William  P.  Sheffield.  Jr.,  for  plaintiff  Charles 
Acton  Ives,  for  defendants. 

STINESS,  J.  The  defendants  hired  of  the 
Newport  Laundry  Company  a  laundry  plant, 
comprising  both  real  and  personal  estate.  May 
14,  1894,  at  9125  per  month.  The  testimony 
shows  that  a  lease  was  talked  about  and  drawn 
np,  but  it  was  not  signed  bf  all  of  the  lessors, 
nor  by  the  defendants,  and  the  only  defendant 
who  testified  denied  that  it  was  agreed  to.  The 
Judge  who  tried  the  case  treated  the  hiring 
as  one  from  month  to  month,  and  we  think 
he  was  correct.  The  real  estate  was  subject 
to  a  mortgage,  under  which  It  was  sold  at 
auction  September  8,  1894;  and  the  plaintiff, 
being  the  purchaser,  brings  this  action  to  re- 
cover the  rent  due  from  September  14,  1894, 
to  May  14,  1895,  the  time  when  he  took  pos- 
session of  the  property.  Upon  these  facts, 
the  Judge  directed  a  verdict  for  the  plaintiff 
for  the  amount  claimed,  and  the  defendants 
ask  for  a  new  trial  upon  exceptions  to  such 
ruling. 

We  think  that  the  direction  was  erroneous. 
The  defendants'  agreement  to  pay  $125  per 
month  was  for  the  use  of  the  real  estate,  to- 
gether with  the  machinery  and  other  person- 
al property  needed  in  the  business.  The  tes- 
timony does  not  show  an  attornment  by  them 
to  the  plaintiff,  nor  an  agreement  with  him 
as  to  the  amount  which  he  should  receive 
for  the  real  estate  alone.  According  to  the 
record  and  the  ruling  of  the  Judge,  the  per- 
sonal property  remained  the  property  of  the 
Newport  Laundry  Company  after  the  fore- 
closure of  the  mortgage.  Taking  the  case  as 
it  is  presented,  the  most  that  the  plaintiff  can 
demand  is  what  the  use  of  the  real  estate 
was  worth,  distinct  from  what  the  use  of 
the  machinery  was  worth.  The  previous 
agreement,  as  an  entirety,  came  to  an  end 
when  the  mortgage  was  forocLosed.  It  ils 
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for  the  Jury  to  assess  this  sum  according  to 
the  proof,  as  in  ordinary  cases,  for  use  and 
occupation.     Buffum  v.  Deane,  4  Gray,  3S5. 

The  ruling  of  the  court  seems  to  have  rest- 
ed upon  two  points:  First,  that  the  defend- 
ants had  acknowledged  that  they  were  liable 
at  the  rate  of  $125  per  month;  and,  second, 
that  If  Mr.  Horgan,  one  of  the  original  les- 
sors, sat  by  and  saw  the  plaintiff  claim  the 
rent,  he  could  not  collect  It  again. 

As  to  the  first  point.  It  appears  that  the 
plaintifC  did  so  state;  but  from  his  whole  tes- 
timony it  is  clear  that  he  meant  only  to  say 
that  they  admitted  that  the  rent  was  so  much 
per  month,  but  denied  that  they  were  liable 
to  him,  and  some  of  these  statements  were 
In  the  course  of  an  attempt  to  compromise. 
An  admission  that  the  rent  was  originally 
$125  per  month  Is  not  an  admission  that  the 
defendants  were  liable  to  the  plaintiff  for 
that  sum  for  the  real  estate  alone. 

As  to  the  second  point,  whether  the  original 
lessors  would  be  estopped  or  not  by  the  plaln- 
tlfTs  recovery  of  the  full  amount  then  agreed 
upon.  It  is  also  clear  that  the  plaintiff  had 
no  right,  against  the  objection  of  the  de- 
fendants, to  recover  more  than  the  use  of  the 
land  was  worth,  and  that  they  bad  the  right 
to  have  his  Judgment  limited  to  that  sum. 
The  assessment  of  the  plaintiff's  claim  should 
have  been  left  to  the  Jury,  and  therefore  a 
new  trial  must  be  granted. 

Another  question  Is  made,  which  should 
be  disposed  of  for  the  purposes  of  another 
trIaL  The  defendants  claim  to  have  aban- 
doned the  property  February  14,  1805,  to 
have  sent  the  key  to  the  plaintiff,  and  that 
they  are  not  liable  for  the  rent  after  that 
time.  The  plaintiff  admits  that  the  key  was 
sent  to  his  office,  but  he  denies  that  he  took 
any  possession  of  the  property  until  May  14, 
1805.  The  Judge  correctly  ruled  that,  if  the 
defendants  were  tenants  from  month  to 
month,  they  were  liable  for  the  rent  until 
they  terminated  the  tenancy  by  proper  no- 
tice, or  until  a  surrender  and  acceptance  of 
the  premises  by  the  owner.  Sending  a  key 
to  the  owner,  without  more,  Is  not  such  a 
surrender  and  acceptance  as  will  discbarge 
a  tenant's  liability  for  rent.  Townsend  v. 
Albers,  3  E.  D.  Smith,  5G0;  Withers  v.  Lar- 
rabee,  48  Me.  570;  Pier  v.  Carr,  60  Pa.  St 
326. 

Other  questions  were  raised,  as  to  the  pay- 
ment of  some  rent  from  attachments,  and 
as  to  storage  of  wagons,  but  the  testimony 
is  not  sufficiently  clear  to  enable  us  to  pass 
ui>on  them.  As  frequently  happens,  coun- 
sel asked  questions  with  reference  to  writs 
and  papers  which  they  held  In  their  hands, 
which  are  not  filed  with  the  papers,  and  do 
not  come  to  us.  We  have  therefore  no 
means  of  knowing  what  the  answers  relate 
to.  Some  of  the  questions  In  this  case  are 
confused  In  that  way.  We  think  that  the 
declaration  Is  defective  in  Its  lack  of  a  count 
for  use  and  occupation,  but  this  defect  can 
be  cured  by  amendment. 


kbi.lt  v.  ALDBRSON. 

(Supreme  Court  of  Rhode  Island.    July  11, 
1806.) 

IXJURT  BT  DOO— EVIDENOB. 

1.  Under  Gen.  Laws,  c.  Ill,  §  3,  allowing  re- 
covery for  injuries  by  the  bite  of  a  dog,  and 
providing  that  it  shall  not  be  necessary  to  prove 
that  the  owner  knew  that  the  dog  was  accus- 
tomed to  do  such  damage,  evidence  that  the 
dog  was  peaceable  was  properly  excluded. 

2.  Testimony  as  to  character  of  a  dog  was  In- 
admissible to  show  that  he  probably  wotild  not 
have  bitten  plaintiff  had  he  not  been  assaulted 
by  him. 

3.  Evidence  of  the  peaceable  character  of  the 
dog  is  inadmissible  in  mitigation  of  damages. 

Action  by  Matthew  Kelly  against  James 
Alderson.  Verdict  for  plaintiff.  Petition 
for  new  trial  denied. 

Patrick  J.  Oalvln,  for  plaintiff.  Charles 
Acton  Ives,  for  defendant. 

STINESS,  J.  This  is  an  action  for  dam- 
ages from  a  bite  by  the  defendant's  dog. 
The  injury  took  place  while  the  plaintiff  waa 
walking  on  a  public  highway  In  Jamestown, 
bi  the  evening  of  August  30,  1805.  By  the 
Public  Laws  of  Rhode  Island  of  April  26, 
1880  (chapter  740)  i  It  was  provided  that  the 
owner  or  keeper  of  a  dog  should  be  liable  to 
the  person  Injured  for  the  damages  sus- 
tained, and  that  It  should  not  be  necessary. 
In  order  to  sustain  an  action,  '^o  prove  that 
the  owner  or  keeper  knew  that  such  dog  was 
accustomed  to  do  such  damage."  At  the 
trial  before  the  Jury,  the  defendant  offered 
testimony  to  show  that  the  plaintiff  had  pre- 
vlously  stoned  the  dog;  that  the  dog  was 
peaceable,  and  had  not  been  known  to  at- 
tack any  person  except  the  plaintiff;  and  it 
Is  alleged  that  such  testimony  was  exclud- 
ed, and  that  exception  was  taken.  The  evi- 
dent purpose  of  the  statute  Is  to  give  a 
remedy  to  a  person  who  is  bitten  by  a  dog; 
upon  a  highway,  without  reference  to  the 
defendant's  knowledge  of  the  vldousness  of 
the  dog.  In  other  words,  If  the  dog  gets  up- 
on the  highway,  the  owner  Is  liable  for 
whatever  damage  he  may  do.  It  Is  the  risk 
which  he  takes  trom  the  fact  that  the  dog 
Is  on  the  highway.  The  statute  plainly  ex- 
tends the  liability  of  an  owner  beyond  his 
liability  at  common  law,  which  was  only 
for  habits  of  which  he  had  reason  to  know. 
Testimony,  therefore,  that  the  dog  had  not 

1  Section  1:  "If  any  do^  shall  have  killed 
or  assisted  in  killing,  wounding  or  worrying  any 
sheep,  iamb,  swine,  cattle,  or  other  domestic 
animal,  or  that  shall  assault  or  bite,  or  other- 
wise injure  any  person  while  traveling  the  high- 
way or  out  of  the  enclosure  of  the  owner  op 
keeper  of  such  dog,  such  owner  or  keeper  shall 
be  liable  to  the  owner  of  such  property  or  per- 
son injured  for  ail  damages  sustained,  to  be 
recovered  in  an  action  of  tresjiass,  or  on  the 
case,  and  it  shall  not  be  necessary  In  order  to 
sustain  an  action  to  prove  that  the  owner  or 
keeper  knew  that  such  dog  was  accustomed  to 
do  such  damage  or  mischief."  See  Gen.  Laws 
R.  I.  c  111,  S  3. 
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been  known  to  bile  before,  waa  no  defense 
to  tbe  action,  and  was  not  admissible  upon 
this  ground.  It  is  argued  that  no  new  lia- 
bility is  Imposed  by  the  statute,  but  only  a 
rule  of  evidence  which  excuses  the  plaintiff 
from  proving  the  scienter.  But,  if  the  de- 
fendant can  set  up  in  defense  the  fact  that 
be  did  not  know  of  the  bad  habits  of  the 
dog,  the  plaintiff  must  meet  the  testimony 
in  rebuttal  by  proving  that  he  did,  which  la 
the  very  thing  that  the  statute  says  he  need 
not  do.  The  provision  Is  not  that  be  need 
not  prove  the  fact  in  the  first  Instance.  He 
need  not  prove  it  at  all.  Clearly,  then,  testi- 
mony relating  to  the  scienter  is  not  admis- 
Fible  as  a  defense.  This  is  the  opinion,  un- 
der laws  ot  the  same  purport,  In  Woolf  y. 
Cbalker,  31  Conn.  121;  Pressey  v.  Wlrth,  3 
AUen,  191 ;  and  Galvin  t.  Parker,  154  Mass. 
346,  28  N.  E.  244. 

As  to  the  fact  that  the  plaintiff  had  pre- 
vionsly  stoned  the  dog,  the  record  shows 
that  it  fully  appeared  In  cross-examination 
of  tbe  plaintiff.  He  said  that  the  dog  chased 
him  In  May,  and  that  he  threw  stones  to 
keep  him  away.  There  is  therefore  no  need 
to  consider  this  exception. 

It  is  further  argued  that  testimony  as  to 
the  character  of  the  dog  was  admissible  to 
show  that  it  was  improbable  that  the  dog 
wonld  hare  attacked  the  plaintiff  without 
being  first  assaulted  by  the  plaintiff  himself. 
This  would  set  up  the  character  of  the  dog 
against  the  plaintiff's  oath.  We  think  that 
the  inference  of  probability  is  too  remote 
and  Inconclusive.  Dogs  have  often  bitten 
persons  when  they  have  not  been  known  to 
bite  before,  and  the  statute  takes  account  of 
this  fact  by  giving  a  remedy  In  such  a  case. 
If  it  be  upon  a  highway. 

The  only  remaining  question  npon  this 
point  is  whether  the  testimony  offered  was 
admissible  In  mitigation  of  damages.  We 
think  not  In  Woolf  v.  Chalker,  supra,  It  Is 
Mated  In  the  headnote  to  be  admissible  for 
this  purpose;  but  tbis  statement  Is  not  war- 
ranted by  the  opinion  of  the  court,  which 
has  no  reference  to  damages  whatever.  Our 
statute  gives  an  action  "for  all  damages  sus- 
tained." This  clearly  means  compensatory 
damages  only,  and  these  could  not  have  been 
lessened  by  the  testimony  offered.  Upon  all 
grounds,  the  testimony  was  rightly  exclud- 
ed. 

An  exception  Is  taken  to  the  charge  to  the 
jnry  that  If  a  man  should  tread  upon  a  dog 
In  the  highway,  and  the  dog  should  bite,  the 
action  would  lie,  under  the  statute.  While  it 
may  be  doubted  whether  It  was  the  intent 
of  the  statute  to  give  an  action  for  a  bite 
which  was  the  result  of  a  willful  provocation 
by  a  plaintiff.  It  is  a  qnestlon  which  does  not 
arise  in  this  case.  There  was  no  evidence  of 
this  kind,  and  the  Judge  so  stated  to  the 
Jnry  when  his  attention  was  called  to  it,  and 
told  them  to  disregard  that  part  of  the 
charge.  It  was  not  a  statement  that  could 
prejudice  tbe  defendant  In  any  way,  and,  as 


It  was  finally  left,  there  was  no  error.  The 
exceptions  are  overruled,  and  the  petition  for 
a  new  trial  denied. 


TAYLOR  V.  GRANGER,  City  Treasurer  of 
City  of  Providence. 

(Supreme  Court  of  Rhode  Island.    March  21,. 
1886.) 

AoTioiT  oir  TBB  Ci8E — Wbbk  Libs. 

Action  on  the  case  is  the  proper  remedy  for 
damage  done  by  pigeons  negUgently  permitted 
to  fly  abroad. 

-  Case  certified  from  common  pleas  division. 
Providence  county. 

Trespass  on  the  case  for  negligence,  by 
Martha  O.  Taylor  against  Daniel  L.  D.  Gran- 
ger, city  treasurer  of  the  city  of  Providence. 
Certified  from  the  common  pleas  division  on 
demurrer  to  the  declaration.  Demurrer  over- 
ruled. 

The  declaration  alleged.  In  effect,  that  the 
city  of  Providence  negligently  permitted  pig- 
eons which  it  kept  at  Roger  Williams  Park 
to  fly  abroad,  and  frequent  the  plaintiff's 
premises  dally  and  every  day  from  early 
morning  until  evening,  whereby  they  disturb- 
ed the  plaintiff  and  her  tenants  by  their  con- 
tinual noise,  and  defiled  and  otherwise  In- 
jured her  house  and  grounds. 

Nathan  W.  Llttlefleld,  Walter  R.  Stlness, 
and  Edward  C.  Stlness,  for  plaintiff.  Francis 
Colwell,  City  Sol.,  and  Albert  A.  Baker,  Asst. 
City  Sol.,  for  defendant 

MATTESON,  C.  J.  The  only  question  rais- 
ed by  the  demurrer  is  whether  an  action  on 
the  case  can  be  sustained.  The  defendant 
contends  that,  because  of  the  propensity  of 
pigeons  to  fly  and  to  commit  the  grievances 
complained  of,  tbe  proper  action  is  trespass, 
and  not  case.  Assuming  that  an  action  of 
some  sort  can  be  sustained,  as  In  the  present 
state  of  the  pleadings  we  must,  we  are  of  the 
opinion  that  case  will  lie,  since  the  grievan- 
ces complained  of  are  merely  consequential 
results  of  permitting  the  pigeons  to  fly  at 
large,  rather  than  results  of  force  directly 
applied.  We  think,  however,  though  case  is 
the  proper  remedy.  It  proceeds  not  so  much 
on  the  principle  of  negligence  in  permitting  , 
the  pigeons  to  fly  abroad  as  on  the  principle 
embodied  In  tbe  maxim,  "Sic  utere  tuo  at 
allenum  non  la?das."  Dictum  of  Pollock,  B., 
In  Farrer  v.  Nelson,  15  Q.  B.  Div.  258.  The 
standard  of  duty  which  one  owe.*)  to  another, 
for  breach  of  which  negligence  may  be  predi- 
cated, is  what  persons  of  ordinary  prudence 
would  deem  essential  to  be  done  in  the  par- 
ticular circumstances  of  the  case.  Unless, 
therefore,  the  plaintiff  can  show  tiiat  those 
who  keep  pigeons  have  deemed  it  necessary 
to  restrain  them  from  flying.  In  order  to  keep 
them  from  annoying  their  neighbors.  It 
would  seem  to  be  very  doubtful  whether  neg- 


Digitized  by  VjOOQIC 


14 


37  ATLANTIC   REPORTER. 


(B.I. 


licence  can  be  made  out.  Demurrer  over- 
ruled, and  case  remitted  to  the  common  pleas 
divlsioQ. 


NEW   ENGLAND   STEAM  BRICK   CO.   t. 
DUBE. 
(Supreme  Court  of  Rhode  Island.    Dec.  23, 
1895.) 
Affidavit  op  Defense. 
An  affidavit  of  defendant  that  he  has  a 
good  defense  to  a  part  of  plaintiff's  claim;  that 
said  defense   consists  in   this:    "that  the  ac- 
count rendered   is  incorrect,  and  charges  for 
material   furnished   are   higher   than    agreed," 
and  "I  make  this  affidavit  from  my  best  knowl- 
edge and  belief,"  is  sufficient,  under  the  amend- 
ments to  judiciary  act  (section  50),  requiring  an 
affidavit  that,  in  defendant's  opinion,  there  is 
a  good  and  valid  defense,  and  of  -vhat  it  con- 
sists. 

Action  by  the  New  England  Steam  Brick 
Company  against  Israel  Dube.  Motion  tor 
Judgment  for  want  of  sufficient  evidence. 
Denied. 

Hayes  &  Hayes,  for  plaintiff.  T.  H.  Crow- 
ley, for  defendant. 

MATTESON,  C.  3.  Section  5»  of  the 
amendments  to  the  Judiciary  act  requires 
tbat  a  defendant,  to  entitle  himself  to  de- 
fend, shall  make  an  affidavit  only  "that,  In 
Ills  opinion,  there  is  a  good  and  valid  de- 
fense, and  in  what  said  defense  consists." 
The  defendant's  affidavit  in  the  present  suit 
Is  a  substantial  compliance  with  this  provi- 
sion. Motion  for  Judgment  for  want  of  euf- 
flciemt  affidavit  denied. 


HAMMOND  V.  HAMMOND  et  al. 

(Supreme  Court  of  Rhode  Island.    March  4, 

1896.) 

ASSIOXMENT  OF  DoWEB— CONCLfSlVKNKSS. 

Where  dowor  is  assigned,  and  the  parties 
waive  their  right  to  appeal  from  it,. the  assign- 
ment is  final  on  its  entry,  under  Gen.  Laws,  c. 
264,  t23. 

The  municipal  court  of  the  city  of  Provi- 
dence, 3tlay  2t,  1895,  assigned  to  Clara  E. 
Hammond  dower,  by  metes  and  bounds;  and 
all  parties  Interested  waived  their  right  to 
appeal,  In  writing.  October  11,  1895,  the 
court  made  a  decree  setting  out  dower  to 
said  Clara  E.  Hammond  in  the  same  lands, 
In  a  special  manner,  by  assignment  to  her 
of  a  fixed  rental,  to  be  paid  to  her  at  stated 
periods,  and  she  appeals.    Reversed. 

Van  Slyck  &  Mumford,  for  appellant.  Ed- 
wards &  Angell  and  3.  S.  G.  Cobb,  for  at>- 
pellecs. 

PER  CURIAM.  We  think  that  the  mu- 
nicipal court  had  no  Jurisdiction  to  make 
the  decree  appealed  from.  The  former  de- 
cree determined  the  manner  in  which  dower 
should  be  assigned,  and,  the  parties  having 


waived  their  right  to  appeal  from  It,  it  be- 
came final  on  its  entry.  Gen.  Laws  R.  I. 
c.  264,  i  23.  The  revocation  of  Its  action  by 
a  probate  court,  under  Id.  c.  209,  g  11,  is  to  be 
made  before  the  time  for  taking  an  appeal 
has  expired. 


In  re  INCURRING  OF  STATE  DEBTS. 

(Supreme  Court  of  Rhode  Island.     May  25, 

1896.) 

States— IscDHHi»o  Debts — (Tonsbnt  of  Pbople. 

1.  No  executive  officer  can  incur  a  state  debt 
except  by  acts  authorized  by  law,  and  hence 
such  a  debt  cannot  be  incurred  by  overdrawing 
the  state's  bank  account,  no  law  authorizing 
such  overdrafts. 

2.  Const,  art.  4,  {  13,  providing  that  the  gen- 
eral assembly  shall  have  no  power,  without  the 
express  consent  of  the  people,  "to  incur  state 
debts  to  an  amount  exceeding  fifty  thousand 
dollars,"  except  in  certain  exigencies,  does  not 
limit  the  expenditure  of  money  raised  or  to  be 
raised  during  the  year  by  taxation,  but  forbids 
the  incurring  of  debts  exceeding  l^  more  than 
$50,000,  the  income  of  the  state  for  the  current 
year. 

3.  The  term  "people,"  in  Const,  art.  4,  §  18, 
requiring  the  consent  of  "the  people"  to  the  in- 
curring of  state  debts  over  a  certain  amount,  is 
not  limited  by  article  7,  g  1,  amending  article  2, 
S  2,  providing  that  only  taxpayers  may  vote  on 
a  proposition  "to  impose  a  tax  or  for  the  ex- 
penditure of  money  in  any  town  or  city,"  and 
includes  all  electors,  the  term  lieing  used  in  the 
constitution  in  most  instances  in  its  broadest 
sense. 

Application  by  the  governor  to  the  Judges 
of  the  supreme  court  for  an  opinion,  pursu- 
ant to  Const,  art  10,  |  3. 

Const.  R.  I.  art.  4,  {  13,  Is  as  follows:  "Sec. 
13.  The  general  assembly  shall  have  no  po'w- 
er,  hereafter,  without  the  express  consent  of 
the  people,  to  incur  state  debts  to  an  amount 
exceeding  fifty  thousand  dollars,  except  in 
time  of  war,  or  in  case  of  an  Insurrection  or 
Invasion;  nor  shall  they  In  any  case,  with- 
out such  consent,  pledge  the  faith  of  the 
state  for  the  payment  of  the  obligations  of 
others.  This  section  shall  not  be  construed 
to  refer  to  any  money  that  may  be  deposited 
with  the  state  by  the  government  of  the  Unit- 
ed States." 

In  response  to  the  communication  from  the 
governor,  the  Judges  of  the  supreme  court 
gave  the  following  opinion.  May  25, 1896: 

To  His  Excellency,  Charles  Warren  Llppitt. 
Governor  of  the  State  of  Rhode  Island  and 
Providence  Plantations. 

We  have  received  from  your  excellency 
communlcatlons  asking  our  opinion  on  cer- 
tain questions  stated  below: 

1.  In  view  of  the  provision  of  section  13  of 
article  4  of  the  constitution,  has  the  general 
treasurer  or  any  of  the  executive  officers  of 
the  state  the  power  to  Incur  state  debts  by 
overdrawing  the  bank  account  of  the  state, 
or  in  any  other  form,  without  any  action  of 
the  general  assembly?  We  think  It  Is  clear 
that  neither  the  general  treasurer  nor  any 
executive  officer  of  the  state  can  Incur  any 
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debt  which  will  bind  the  state,  and  so  be- 
come a  state  debt,  except  in  so  far  as  his 
action  creating  it  Is  authorized  by  law.  We 
know  of  no  existing  law  which  authorizes  an 
orerdraft  of  the  bank  account  of  the  state 
b7  the  general  treasurer  or  any  other  execu- 
tive officer  of  the  state,  and  we  therefore  an- 
swer so  much  of  the  question  in  the  negative. 
Whether  eitho:  of  such  otHcers  may  incur  a 
debt  in  any  other  form  which  will  bind  the 
state  depends,  as  we  have  said,  on  whether 
be  is  authorized  to  do  so  by  law.  In  the  ab- 
sence of  sucb  authority,  he  cannot  incur  such 
a  debt  without  the  action  of  the  general  as- 
sembly giving  the  authority. 

2.  In  view  of  said  article  and  section,  can 
tbe  general  assembly,  in  time  of  peace,  and 
when  Insurrection  or  invasion  does  not  exist, 
Incur  state  debts  or  borrow  money  in  any 
form  In  behalf  of  the  state  to  an  amount  ex- 
ceeding 950,000,  without  first  obtaining  the 
consent  of  the  people?  The  section  express- 
ly provides  that  "the  general  assembly  shall 
have  BO  power,  hereafter,  without  the  ex- 
press consent  of  the  people,  to  Incur  state 
debts  to  an  amount  exceeding  fifty  thousand 
dollars,  except  in  time  of  war  or  In  case  of 
Insurrection  or  invasion."  We  are  of  the 
opinion,  therefore,  that  the  question  must  be 
answered  in  the  negative.  But,  in  thus  an- 
swering, we  do  not  mean  to  be  understood 
that  the  general  assembly  may  not  make  ap- 
propriations or  authorize  the  expenditure  of 
money  to  an  amount  exceeding  the  sum  nam- 
ed. The  power  of  taxation  resides  in  the 
general  assembly,  and  therefore  it  has  power 
to  raise  by  taxation  such  sums  as  it  may 
deem  necessary  for  the  expenses  of  the  state 
and  the  public  benefit;  and  It  may  appro- 
priate or  authorize  expenditure  of  tbe  mon- 
eys  so  raised  for  the  purposes  for  which  they 
are  raised,  and  even,  as  we  think,  in  antici- 
pation of  their  actual  payment  Into  the  state 
treasury.  What  we  do  mean  to  say  is  tliat, 
in  our  opinion,  the  general  assembly  cannot 
at  any  time,  except  In  the  exigencies  si)ecl- 
fied,  borrow  money  or  authorize  the  expend- 
iture of  money,  or,  in  the  language  of  the 
section,  incur  state  debts,  to  an  amount  ex- 
ceeding by  more  than  $50,000  the  income  of 
the  state  for  the  current  year  derived  from 
taxes  or  other  sources. 

3.  Does  the  word  "people,"  as  used  In  said 
section,  mean  the  taxpayers  and  the  registry 
voters,— in  other  words,  all  the  electors, — or 
does  It  mean  the  taxpayers  alone,  in  accord- 
ance with  the  proviso  at  the  end  of  article  7, 
I  1,  In  amendment  of  article  2,  |  2,  to  wit, 
that  "no  person  shall  at  any  time  be  allowed 
to  vote  •  •  •  upon  any  proposition  to  im- 
pose a  tax  or  for  the  expenditure  of  money, 
in  any  town  or  city,  unless  he  shall  within 
the  year  next  preceding  have  paid  a  tax  as- 
sessed upon  his  property  therein  valued  at 
least  at  one  hundred  and  thirty  four  dollars." 
Tbe  constitution,  in  its  preamble,  starts  out, 
"We,  the  people  of  the  state,"  etc.  In  ar- 
ticle 1,  I  2,  It  is  declared  that  all  govern- 


ments are  Instituted  for  the  protection,  safe- 
ty, and  happiness  of  the  people;  In  tbe  same 
article  (section  6)  it  is  further  declared  that 
the  right  of  the  people  to  be  secure  in  their 
persons,  papers,  and  possessions  against  un- 
reasonable searches  and  seizures  shall  not  be 
violated.  And  again,  in  seetlonlT:  "The  peo- 
ple shall  continue  to  enjoy  and  freely  exercise 
all  the  rights  of  fishery,  and  the  privileges  of 
the  shore,  to  which  they  have  been  heretofore 
entitled  under  the  charter  and  usages  of  the 
state,"  etc.  These  Illustrations  (and  others 
might  be  given)  show  that  the  term  "people," 
as  used  in  the  constitution,  is  broad  and  com- 
prehensive, comprising  In  most  instanced  all 
the  Inhabitants  of  the  state.  Article  2,  as 
amended  by  article  7,  however,  defines  tbe 
qualifications  necessary  for  electors;  and,  In- 
asmuch as  the  constitution  provides  no  mode 
for  obtaining  the  consent  of  the  people  ex- 
cept by  the  expression  of  it  through  the  votes 
of  the  electors,  we  think  that  the  consent  of 
the  people  mentioned  in  article  4,  §  13,  means 
the  consent  of  the  electors  manifested  by  the 
majority  of  their  votes.  We  find  nothing  to 
warrant  its  restriction  to  such  of  the  electors 
as  are  taxpayers,  and  we  are  of  the  opinion, 
therefore,  that  the  word  "people,"  In  the  sec- 
tion under  consideration,  is  to  be  construed 
to  Include  registry  voters,  as  well  as  taxpay- 
ers. Moreover,  the  proviso  at  the  end  of 
article  7,  {  2,  seems  to  restrict  tbe  right  of 
voting  to  ta:q>ayers  only  upon  a  proposition 
to  impose  a  tax  or  for  the  expenditure  of 
money  in  a  town  or  city,  and  so  does  not  in 
terms  extend  to  a  proposition  to  authorize 
the  general  assembly  to  incur  a  state  debt  in 
excess  of  $50,000. 

CHARLES  MATTESON. 

JOHN  H.  STINESS. 

P.  E.  TIIXINGHA8T. 

GEORGE  A.  WILBUR. 

HORATIO  ROGERS. 

WM.  W.  DOUGLAS. 


RANSTBAD  v.  ALLEN. 
(Court  of  Appeals  of  Maryland.    April  1, 1897.) 
Cancellation  or  Instruments— Misbefbesbnta- 

TION— BVIDSNCB. 

In  a  suit  to  cancel  a  wharf  lease  because  of 
false  representations  that  there  was  17  feet  of 
water  there,  and  that  the  city  guarantied  Uiat 
depth,  plaintiff  testified  that  he  told  defendant 
he  "couldn't  do  with  less  than  12  feet,"  and 
that  defendant  said  "it  was  a  guarantied  depth 
of  17  feet."  Another  witness  testified  to  thp 
same  statement  by  defendant,  while  a  thini 
thought  the  statement  was  that  "there  was  IT 
feet  of  water  there";  and  It  appeared  that  the 
city  had  contracted  to  maintain  a  depth  of  16 
feet  at  low  tide.  Two  months  later  plaintiff 
took  the  lease,  without  attempting  to  ascerlaiu 
the  depth  of  the  water;  and,  while  there  was 
some  trouble  in  gettinR  boats  to  the  wharf,  it 
did  not  appear  that  plaintiff  was  put  to  addi- 
tional expense  thereby.  Beld  insufficient  to 
warrant  a  cancellation  of  tbe  lease. 

Appeal  from  circuit  court  of  Baltimore  city. 

BUI  by  John  H.  Allen  against  Lyman  T. 

Ranstead  to  cancel  a  lease,   and  to  enjoin 
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from  collecting  rent  thereunder.  From  a  de- 
cree for  complainant,  defendant  appeals.  Re- 
versed. 

Argued  before  McSHERRY,  O.  J.,  and  FOW- 
LER, PAGE,  RUSSUM,  and  BOYD,  JJ. 

J.  Alex.  Preston  and  Alex.  Preston,  for  ap- 
pellant   Joseph  B.  Setb,  for  appellee. 

BOYD,  J.  The  appellee  filed  a  bill  against 
the  appellant  In  the  circuit  court  of  Baltimore 
city  to  have  a  lease  therein  referred  to  can- 
celed, and  to  enjoin  the  defendant  from 
prosecuting  any  suits  or  proceedings  to  collect 
rent  claimed  to  be  due  under  the  lease.  It 
Is  admitted  that  It  was  duly  executed,  and 
by  It  the  appellant  leased  to  the  appellee,  for 
the  period  of  three  years  from  April  1,  1896, 
a  wharf  property  In  the  city  of  Baltimore,  on 
Bush  street  dock,  at  a  rental  of  $600  per  an- 
num, payable  in  monthly  installments,  which 
the  lessee  covenanted  to  pay.  The  bill  al- 
leges that  the  plaintiff  told  the  defendant  he 
desired  to  engage  in  the  lumber,  coal,  and 
wood  business,  and  his  attention  had  been  di- 
rected to  this  property;  that  he  "asked  said 
Lyman  T.  Ranstead  what  depth  of  water 
there  was  at  said  wharf;  that  said  Lyman  T. 
Ranstead  replied  that  there  was  seventeen 
feet  of  water,  and  that  the  city  gruarantled 
seventeen  feet:  that  your  orator  then  said 
that  fourteen  feet  would  be  sufficient  for  him 
and  his  purposes,  but  he  did  not  want  less; 
that  upon  the  assurance  of  said  Lyman  T. 
Ranstead  that  there  was  seventeen  feet  of 
water  at  said  wharf,  and  that  your  orator 
could  rely  upon  that  depth,  your  orator  agreed 
to  lease  the  said  property."  It  also  charges 
that  the  plaintiff  was  induced  to  make  the 
lease  by  the  fraudulent  representations  of 
the  defendant  as  to  the  depth  of  the  water, 
and  that  there  was  less  than  14  feet;  that 
about  the  last  of  April  he  ordered  two  vessels 
loaded  with  wood  and  lumber  to  unload,  but 
they  were  unable  to  get  to  the  wharf,  al- 
though drawing  not  over  6%  feet  of  water; 
and  he  was  finally  compelled  to  abandon  the 
prc^rty,  as  It  was  unfit  for  his  business.  An 
Injunction  was  issued,  and,  after  the  defend- 
ant answered,  denying  that  he  had  made  the 
representations  relied  ob,  testimony  was  tak- 
en, and  the  injunction  made  perpetual  by  the 
decree  of  the  court  below.  From  that  decree 
the  appeal  was  taken. 

The  conversation  In  which  the  alleged  mis- 
representations were  made  occurred  in  the 
month  of  Januarj',  1895.  The  appellee  testi- 
fied that  at  the  suggestion  of  C.  B.  Rlggln  he 
went  to  the  property,  where  he  met  Mr.  Ran- 
stead's  manager  or  agent,  who  showed  them 
around  the  wharf.  After  looking  over  the 
place,  he,  in  company  with  Mr.  Riggin  and 
Mr.  Gorsueh,  went  to  Mr.  lianstead's  office, 
and  what  there  occurred  is  stated  by  him  as 
follows:  "After  stating  for  what  purpose  I 
wanted  to  rent  the  property,  I  stated  to  Mr. 
Ranstead  that  I  thought  tlie  place  would  suit 
me  If  there  was  a  proper  depth  of  water,  and. 


Inquiring  of  Mr.  Ranstead  the  depth  of  wa- 
ter in  the  stream  or  dock  (I  don't  know  what 
you  call  It),  he  toM  me  It  was  a  guarantied 
depth  of  17  feet."  He  said  he  told  Mr.  Ran- 
stead that  he  "couldn't  do  on  less  than  twelve 
feet  of  water."  In  that  Interview  he  did  not 
say  whether  he  would  take  the  property  or 
not,  but  In  March  he  moved  to  Baltimore  from 
Virginia,  his  former  home,  and  called  on  Mr. 
Ranstead  again  about  the  property,  and  It 
resulted  in  the  execution  of  the  lease  of  April 
1,  1895.  Mr.  Rlggln  said  he  introduced  Mr. 
Allen  to  Mr.  Ranstead,  and  "then  they  en- 
tered into  conversation  In  regard  to  the 
wharf  and  mill,  etc.,  and.  If  my  recollection 
serves  me  right,  Mr.  Ranstead  said  there  was 
a  guaranty  of  17  feet  of  water  at  that  dock. 
That  Is  as  far  as  I  can  recollect"  Mr.  Gor- 
sueh said  he  was  present  "when  Mr.  Allen 
went  to  rent  the  wharf,  or  the  wood  yard, 
as  they  called  it  Mr.  Ranstead  told  him 
there  was  17  feet  of  water  there.  That's 
about  the  most  of  It  that  I  know  or  that  I 
remember."  niese  were  an  the  witnesses 
that  the  plaintiff  produced  to  prove  what  the 
defendant  saJd  on  that  occasion.  Mr.  Ran- 
stead himself  denied  that  anything  was  said 
about  the  depth  of  the  water,  but  in  a  letter 
from  him  to  the  plaintiff,  dated  May  16,  18d5, 
In  answer  to  one  requesting  him  to  release 
the  plaintiff  from  the  contract  he  says,  "And, 
further,  as  I  advised  you  (In  the  presence  ot 
a  third  party)  before  you  made  the  lease,  the 
city  of  Baltimore  is  under  special  contract 
to  dredge  and-  malntein  17  feet  of  water  in 
the  entire  Bush  street  dock,"  which  shows 
that  something  must  have  been  said  about  It 
in  the  interview  above  mentioned.  That  was 
the  only  time  the  depth  of  water  was  referred 
to  between  the  parties.  If  the  testimony  of 
the  appellee  and  Mr.  Rlggln  be  accepted  as 
correct  as  to  what  was  said  on  the  subject, 
there  Is  a  manifest  discrepancy  between  it 
and  the  allegations  of  the  bill,  which  allege 
that  Mr.  Ranstead  said  "there  was  seventeen 
feet  of  water,  and  that  the  city  guarantied 
seventeen  feet."  It  Is  true,  Mr.  Gorsueh  tes- 
tified that  Mr.  Ranstead  said  "there  was  17 
feet  of  water  there,"  but  that  is  not  what  the 
plaintiff  and  Mr.  Rlggln  said,  and  their  state- 
ments are  In  accord  with  the  letter  of  the  de- 
fendant, which  the  plaintiff  offered  In  evi- 
dence. It  Is  contended  that  the  evidence  of 
the  three  witnesses  is,  in  substance,  to  the 
same  effect;  but  when  tested  in  the  light  of 
the  actual  facts,  there  is  a  material  differ- 
ence.  There  Is  In  the  record  an  agreement 
between  Lyman  T.  Ranstead  and  others  of 
the  one  part,  and  the  mayor  and  city  council 
of  Baltimore  of  the  other  part,  wherein  the 
city  agreed.  In  consideration  of  the  right  of 
way  for  a  sewer  on  Bush  street,  and  the  right 
to  discharge  said  sewer  Into  the  Bush  street 
dock,  "that  after  the  construction  of  said 
sewer  It  will  dredge,  and  at  all  times  there- 
after keep  dredged  out,  said  dock,  so  that  the 
depth  of  water  in  all  portions  thereof  at  low- 
tide  shall  be  at  least  sixteen  feet"    This  sew- 
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er  was  constructed,  anff  cansed  trouble  In  the 
sommer  of  18D5,  aceoedteg  to  the  evidence  of 
Mr.  Fkhey,  wbo  was  In  possession  of  a  -Wiiatt 
adjointnj!  the  ooe  leased  to  ilr.  Allen,  and 
tbe  dty  authorities  dre<H;ed  the  dock  In  July 
of  that  year,  a  few  mouths  after  tbe  app^ee 
abandoned  tbe  contract  Tbe  appellant  de- 
Dl«8  that  be  ever  s»ld  tiiere  was  17  feet  of 
water  In  the  dock,  and  further  said  tbat  be 
aerer  knew  IT  feet  to  be  in  it.  As  the  ap- 
pellee swears  tlMit  (ie  teld  hliia  be  could  not 
do  with  less  tbaa  12  feet  of  water,  and  stated 
in  his  bill  tbat  be  told  tbe  defendant  that  14 
leet  would  be  snfflcient  for  his  purposes,  it  is 
not  probaMe  tbat  the  appellant  intended  to 
guaranty  17  feet  to  indnce  tbe  appellee  to 
uiie  the  property,  as  it  was  5  feet  aiore  than 
he  required.  If  tbe  appellamt  did  say  there 
was  a  grnarantied  depth  of  17  feet,  the  onl^ 
error  that  be  made  was  in  saying  17  instead 
of  16,  for  it  will  be  seen  above  that  the  city 
liad  covenanted'  to  keep  the  dock  dredged  out 
at  all  times  after  tbe  sewer  was'  eonstructed 
M  tbat  tbe  depth  of  water  tn  ail  portions 
thereof  at  low  tide  should  be  at  least  16  feet. 
Jast  when  tbe  city  sewer  was  completed  is 
not  clear,  but  it  must  have  been  in  tbe  early 
part  of  1895.  In  tbe  letter  of  May  16,  lS9o, 
tbe  appellant  wrote  to  tbe  appellee  that  he 
had  been  informed  by  tbe  city  authorities  tbat 
the  money  bad  been  appropriated  and  the 
contract  ^ven  out  to  dredge  the  dock,  and  it 
wag  dredg«d  in  July.  Mr.  Fabey,  who  o«cu- 
pleii  the  wbarf  nearest  the  mouth  of  tbe  sew- 
er, said  it  waa  commenced  about  two  years 
before  be  testified  (May,  1896),  and  tbe  depth 
in  front  of  his  wbarf  was  very  much  lessened 
daring  tbe  construction  of  the  sewer,  but  the 
trouble  in  getting  vess^s  to  his  wharf  did  not 
exist  until  the  summer  of  1805.  As  to  the 
difference  between  16  and  17  feet,  that  might 
be  accounted  for  by  the  fact  that  tbe  contract 
with  the  city  called  for  a  depth  of  10  feet  at 
low  tide,  which  in  ordinary  water  would  be 
more;  but  it  is  not  pretended  tbat  tlie  ap^ 
pellee  aoffered  by  reason  of  tbe  difference 
of  that  foot  bat,  on  the  contrary,  bis  testi- 
mony sbowed  that  he  only  wanted  about  12 
feet.  From  the  evidence,  we  cannot  feel  as- 
snred  that  there  was  any  representation  as 
to  the  depth  of  tbe  water  beyond  the  refer- 
ence to  the  covexmnt  or  guaranty,  as  the 
witnesses  may  hove  called  it  of  the  city. 
It  is  net  ot  tbe  character  of  testimony  that 
would  jostity  a  court  of  equity  in  undoing 
tbat  which  waa  done,  by  pa'rties  perfectly 
competent  to  act  for  themselves,  in  one  of  the 
laost  solemn  -ways  known  to  our  law0,-''con- 
traeting  onder  tbetr  bands  and  seals.  It  Is 
aa  eserelae  of  power  fraught  with  much  dan- 
ger,  unless  guarded  'with  an  ever-^ealong  care 
to  gee  that  tiiere  is  no  uncertainty  atMUt  tbe 
evidence  relied  on.  This  conrt  bas  in  several 
cases  adopted  tbe  language  of  the  supreme 
eonrt  of  tbe  United  States  in  the  case  of  De- 
bUne  Co.  v.  James,  94  U.  S.  207,  on  this  sub- 
ject "that  canceling  an  execated  contract  is 
an  esertloB  of  tiw  atofttextoMiQiMmaypanrwt 
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of  a  court  of  equity.  Tbe  power  cagbt  not  to 
be  exercised  except  in  a  clear  case,  and  never 
for  alleged  fraud,  nnless  tbe  fraud  be  maiTe 
clearly  to  appear;  aever  for  alleged  false  rep- 
resentations, unless  tbetr  falsity  is  certainly 
proved,  and  unless  the  complainant  has  i)een 
deceived  and  injured  thereby."  The  evidrtiee 
in  this  case  falls  far  short  of  tbat  standard. 
While  it  Is  true  that  there  was  not  a  depth 
of  17  feet  It  cannot  be  said  with  certainty 
there  was  not  a  depth  of  12  or  more  feet  when 
tbe  conversation  took  pince  between  the  par- 
ties in  January.  It  is  conceded  tbat  nothing 
was  said  about  tbe  depth  of  water  after  that 
Interview,  when  the  api^ellee  left  without 
PMStlng  the  pioperty;  and  the  contract  now 
sought  to  be  canceled  was  not  made  for  two 
months  or  more  afterwards.  If  tbe  appellee 
required  more  water  than  other  people  en- 
gaged la  the  same  business  on  tlmt  dnck  did, 
it  is  somewhat  remarkable  that  he  wmild  rely 
on  such  a  statement  as  he  attributes  to  the 
aKWllant  instead  of  making  inquiries  of  oth- 
er people  who  were  using  the  dock,  ur  l>y 
satisfying  himself  of  the  depth,  which  the  evi- 
dence shows  could  have  been  done  by  meas- 
urement in  a  few  minutes.  'When  he  wa.s 
ftrst  at  the  property,  the  agent  of  the  appel- 
lant was  with  him,  as  well  as  Mr.  Kl^gtu, 
who  commanded  a  sailing  vessel,  but  no  effort 
seems  to  have  been  made  by  him  to  ascertain 
tbe  depth  of  the  water  then,  or  at  any  time 
before  tbe  lease  was  made.  If  so  much  de- 
pended on  tbe  depth  of  water,  and  if  that 
was  the  inducement  leading  him  to  rent  the 
property,  it  is  strange  he  did  not  take  the  pre- 
caution to  have  tbe  guaranty  put  in  the  lease. 
But  be  not  only  did  not  do  that,  but  appar- 
ently did  not  even  mention  the  subject  at  or 
alK)ut  the  time  tbe  lease  was  made.  His  to- 
tal failure  to  ascertain  the  facts  about  the 
water,  which  were  so  easily  accessible  to  him, 
and  his  apparent  disregaixl  of  his  own  in- 
terests, do  not  appeal  very  strongly  to  a  court 
of  equity  to  help  him  out  of  what  be  went 
into,  not  hastily,  but  after  ample  time  for 
mature  deliberation  and  full  inquiry.  If  it  be 
true  that  this  wharf  was  unsulted  to  his  busi- 
ness, it  is,  of  course,  unfortunate;  bat  be  might 
have  easily  guarded  against  any  loss  on  that 
account  by  taking  the  property  for  a  month 
or  some  short  time,  as  be  bad  the  opportunity 
to  do,  or  by  a  suitable  clause  In'  the  lease. 
Tbe  evidence  is  conflicting  as  to  the  difficulty 
m  getting  the  vessels  to  the  wharf  which  the 
appellee  did  unload.  There  were  only  four 
of  them,  two  in  .\prll  and  two  In  May. 
Messrs.  Lewis  &  Pearson,  in  charge  of  a  tug 
boat  testified  tbat  they  towed  tbe  four  boats 
to  the  wbarf,  and  had  no  unusual  difficulty 
in  doing  so.  They  are  confirmed  by  Mr.  Chris- 
tian, the  agent  of  the  appellant.  The  cap- 
tains of  the  boats  claim  they  did  have  con- 
siderable trouble  In  getting  them  close  to  the 
wharf,  and"  the  evidence  of  some  other  wit- 
nesses tends  to  confirm  their  statements;  but 
it  is  not  pretended  tbat  Vtie  aptiellee  was  put 
to  any  aaOttMnA^  eKpens4>'  tbeverby.     When  h« 
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complained  to  the  appellant,  he  wrote  to  talm 
what  the  city  officials  had  informed  him  about 
dredging  the  dock,  and  offered  to  give  him 
the  use  of  a  water  front  further  down  the 
dock,  to  land  large  vesgels  on,  free  of  extra 
charge,  until  the  city  completed  the  worlc. 
But  the  appellee  abandoned  the  property,  and 
refused  to  pay  the  rent.  Such  conduct  did 
not  indicate  any  great  desire  on  bis  part  to 
abide  by  the  terms  of  the  contract,  but  rather 
betrayed  some  anxiety  to  get  rid  of  it.  Wbile 
those  facts  of  themselves  would  not  prevent 
his  having  relief,  if  he  was  otherwise  entitled 
to  it,  it  is  proper,  In  cases  of  this  character, 
for  the  court  to  scrutinize  carefully  the  acts 
and  conduct  of  a  party  seelclng  to  have  a  con- 
tract  canceled.  Being  of  the  opinion  that  the 
evidence  does  not  clearly  and  satisfactorily 
show  that  there  was  any  misrepresentation 
made  by  the  appellant  which  induced  the  ap- 
pellee to  enter  into  the  lease,  we  must  reverse 
the  decree  of  the  court  below,  and  dismiss  the 
bill.  Decree  reversed,  and  bill  dismissed, 
with  costs. 


MAYOR,  ETC.,  OP  CITY  OF  BALTIMORE 

V.  COATES  et  al. 
(Court  of  Appeals  of  Maryland.    April  1, 1897.) 

AuvKKSR  Possession— HiOBWATS  —  IxjoNCTioN — 
Coi.i,nt'THix  oy  Assrssmbnt— Pi.rai>ixos. 
J.  An  allegation  that  plaintiff  and  those  under 
whom  she  claims  have  had,  for  over  20  years, 
"the  uninterrupted,  exdnsive,  and  adverse  use 
and  enjoyment  of  a  part  of  the  street  which 
defendant  city  had  condemned  without  award- 
ing oompensntion  for  the  fee,  is  insufllcient  to 
rstnblisli  plaintiffs  title,  since  it  fails  to  show 
any  privity  l>etween  her  and  her  predecessors, 
or  that  the  street  had  not  lieen  dedicated  to  pul>- 
lic  use  before  their  possession  l>eKan. 

2.  A  bill  to  restrain  a  city  from  enforcing  an 
assessment  against  plaintiff's  property  for  (trad- 
iuK  a  street  alleged  that  said  street  had  been 
condemned  withont  awarding  plaintiff  or  his 
predecessor  any  compensation  for  the  fee;  that 
said  predecessor  appealed  to  the  city  court,  but 
that  no  interest  was  considered  except  his  ease- 
ment for  certain  tracks;  and  plaintiff  prayed 
that  the  award  and  proceeding's  thereunder  l>e 
considered  a  part  of  the  bill,  but  did  not  file  a 
cnpy  thereof.  Btid,  that  no  relief  could  be  giv- 
en in  the  absence  of  the  records  showine  what 
was  done  in  said  condemnation  proceedings. 

3.  Plaintiff's  omission  to  file  copies  of  the  or- 
dinnnces  under  which  the  condemnation  pro- 
ceeilings  were  instituted,  and  which  were  re- 
ferred to  by  number  and  date,  did  not  render 
the  bill  defective:  said  ordinances  lieing  cited 
merely  to  show  the  foundation  of  the  proceed- 
ings. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Bin  by  Anna  H.  Coates  and  another  for  an 
injunction  against  the  mayor  and  city  coun- 
cil of  the  city  of  Baltimore.  From  an  order 
granting  a  preliminary  Injunction,  defend- 
ant appeals.    Remanded. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  PAGE,  RUS- 
8UM.  and  BOYD,  JJ. 

Thomas  G.  Hayes  and  Thomas  I.  Elliott, 
for  appellant.    Frank  P.  Clark,  for  appellees. 


BOYD,  J.  A  bill  was  filed  by  the  appel- 
lees to  enjoin  the  appellant  from  Interfer- 
ing with  the  buildings  on  the  property  belong- 
iHg  to  Anna  H.  Coates,  one  of  the  plaintiffs, 
and  described  In  the  bill,  and  from  selling 
the  property.  It  alleges  that  proceedings 
were  Instituted  by  the  appellant  to  condemn 
and  open  Andre  street  between  Fort  avenue 
and  Marriott  street,  and  Beason  street  from 
Andre  street  to  Stewart  street,  under  two  or- 
dinances, which  are  referred  to  by  their 
numl)er8  and  dates;  tbat  Andre  street,  be- 
tween Beason  and  Cuba  streets  (except  a 
strip  thereof  on  the  west  side  about  10  feet 
wide),  as  laid  out  on  Poppleton's  plat,  had 
for  more  than  20  years  been  used  and  occu- 
pied by  the  plaintiff  Anna  H.  Coates,  and 
those  under  whom  she  claims  and  derives  title 
to  said  land  and  premises,  as  a  rolling  mill 
and  tin-plate  mill,  and  that  during  that  time 
they  have  had  "the  uninterrupted,  exclusive, 
and  adverse  use  and  enjoyment  of  the  same." 
The  third  and  fourth  paragraphs  of  the  bill. 
which  are  the  important  ones.  Under  the 
view  we  take  of  the  case,  are  as  follows: 
"Third.  That,  under  the  proceedings  con- 
demning the  bed  of  Andre  street,  •  •  • 
nothing  was  awarded  to  your  orator  or  to 
her  grantor,  or  to  any  of  those  through  whom 
she  claims,  for  the  fee  of  the  said  street. 
The  award,  as  the  same  appears  In  the  pro- 
ceedings to  open  the  said  street,  is  of  record 
in  the  office  of  the  city  comptroller,  and  to 
which,  for  greater  particularity,  your  orator 
refers;  being  two  naughts  (00),  and  being  as 
follows:  'To  the  public,  or  to  such  person 
or  persons  as  may  be  legally  entitled  thereto, 
for  damages  for  the  fee-simple  interest  in  all 
that  lot  of  grround  descrilted  as  follows,' — thp 
said  description  embracing  the  land  and 
premises  of  your  orotor  hereinbefore  describ- 
ed; and  your  orator  prays  that  the  said 
award  and  proceedings  thereunder  be  regard- 
ed as  a  part  of  this  bill.  Fourth.  That  L. 
Roberts  Coates,  who  owned  the  said  land 
and  premises  at  the  time  aforementioned  con- 
demnation proceedings  took  place,  and 
through  whom  your  orator  claims,  appealed 
to  the  city  court  of  Baltimore  city  from  the 
same,  but  no  interest  was  considered  by  the 
court  except  the  easement  for  certain  railway 
tracks  then  in  use  by  your- orator  on  Andre 
street,  between  Cuba  and  Marriott  streets; 
the  language  of  the  inquisition  (a  copy  of 
which  is  herewith  filed,  marked  'Complain- 
ant's Exhibit  A')  lieing  aa  follows:  Assessinj? 
'damages  to  appellant's  property  as  describ- 
ed on  the  condemnation  plat  by  the  letter  B. 
being  his  easement  for  railway  tracks  there- 
on.' "  It  is  then  alleged  tbat  the  defendant 
was  about  to  take  possession  of  the  said 
land  and  premises,  "the  property  of  your  or- 
ator," and  has  declared  Its  purpose  to  grade 
and  pave  the  same,  and  has  advertised  for 
sale  the  plaintlflT's  property  for  the  purpose 
of  enforcing  an  assessment  made  against  her 
for  such  grading  and  paving,  and  for  the 
grading  and  paving  of  Beason  street,  as  ap- 
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pears  by  copy  of  advertisement  filed,  "and 
that  without  any  compensation  being  made 
or  tendered  to  your  orator."    A  preliminary 
ipjBBctlon  was  issued  by  the  order  of  the 
conrt,  and  the  appellant,  having  filed  a  gen- 
eral demurrer  to  the  whole  bill,  entered  an 
appeal  to  this  court,  and  we  are  therefore 
railed  upon  to  determine  whether  the  bill 
made  out  such  a  case  as  authorized  the  issu- 
ing of  an  Injunction.    In  order  to  Justify  the 
application  of  such  a  summary  remedy,  it  is 
ueoessary  that  the  bill  and  the  exhibits  filed 
with  it  clearly  present  every  material  fact 
upon  which  the  plaintiff  relies  for  relief. 
The  court  should  not  be  left  in  doubt,  or  re- 
qnired  to  supply  by  inference  what  the  plain- 
tiff can  either  famish  or  account  for  the  ab- 
sence of.  if  impossible  to  obtain.    In  apply- 
ing that  rule  to  govern  us,  we  Ihid  the  bill 
defective  in  several  respects.    It  is  nowhere 
directly  alleged  that  the  fee  of  the  bed  in 
Andre  street  is  or  ever  was  In  the  plaintiff 
Mrs.  Coates.     If  that  con  be  inferred,  it  is 
only  by  reason  of  the  fact  that  she  and  those 
under  whom  she  claims  have  used  and  occu- 
pied it  for  more  than  20  years,  and  have  had 
during  that  time  the  uninterrupted,   exclu- 
sive, and  adverse  use  aud  enjoyment  of  it. 
The  bill  is  silent  as  to  how  she  derived  title. 
In  order  to  enable  her  to  tack  her  possession 
onto  that  of  those  under  whom  she  claims, 
there  must  be  some  privity  between  them 
iHanson  v.  Johnson,  62  Md.  2S;  Armstrong  t. 
Higteau's  I^essee,  S  Md.  256) ;  and  whether  Mrs. 
Coates  inherited  this  property  from  one  pre- 
viously in  possession,  or  whether  her  title 
papers,  if  she  holds  by  deed  or  will,  include 
this  possession,  we  have  no  means  of  know- 
ing by  the  bill  and  the  exhibits  filed  with  it. 
But,  if  that  defect  did  not  exist,  we  are  not 
informed  whether  this  street  was  dedicated 
to  the  public  use  prior  to  the  time  that*  the 
plaintiff,  or  those  under  whom  she  claims, 
took   possession.     Although    the    authorities 
are  not  fully  in  accord  on  that  question,  it 
has  been  determined  in  this  state  that  an 
individual  cannot  acquire  title  by  adverse 
possession  to  a  i>art  of  a  highway.    Mayor, 
etc.,  of  Baltimore  v.  Frick.  82  Md.  T7,  33  Atl. 
435;    TJlman  ▼.  Charles  St  Ave.  Co.,  83  Md. 
130,  34  AtL  see.    The  bill  speaks  of  Andre 
street  as  laid  out  on  Poppleton's  plat,  and, 
as  .the  plalntur  relies  on  adverse  possession 
for  her  right  to  a  part  of  the  street,  she 
should  have  alleged  in  the  bill  such  facts  as 
would  show  the  court  that  she  could  properly 
make  that  claim,  and  not  require  it  to  assume 
that  the  street  referred  to  had  not  been  dedi- 
cated or  granted  to  the  public.    As  the  fact 
is  shown  in  the  bill  that  there  was  such  a 
street  aa  Andre  street  laid  out  on  Popple- 
ton's plat,  a    part  of    which  the    plaintiff 
claims  by  adverse  possession,  and  in  no  oth- 
er way,  so  far  as  alleged  in  the  bill.  In  seek- 
ing to  prevent  the  city  authorities  from  tak- 
ing poasesslon   of  that,   which   they   would 
onlinartly  have  the  right  to  do,— one  of  the 
streets  of  the  city,— it  was  the  duty  of  the 


plaintiff,  on  applying  for  an  Injunction,  to 
make  such  allegations  as  would  negative  the 
right  of  the  city  to  the  use  of  the  street. 

But  the  bill  is  lacking  in  another  important 
particular.  It  is  alleged  that  proceedings  were 
instituted  under  an  ordinance  approved  April 
7,  1887,  to  condemn  and  open  Andre  street; 
and  it  Is  not  intimated  that  the  ordinance  was 
invalid,  but  the  cause  of  complaint  is  that,  un- 
der the  proceedings,  nothing  was  awarded  to 
the  plaintiff  or  to  her  grantor,  or  to  any  of 
those  through  whom  she  claims,  for  the  fee 
of  the  street.  The  paragraph  of  the  bill  mak- 
ing tiiat  allegation  concludes  with,  "Your  ora- 
tor prays  that  the  said  award  and  proceedings 
thereunder  be  regarded  as  part  of  this  bill"; 
but  a  copy  Is  not  filed,  or  any  explanation  of 
Its  absence  made.  It  is  clear  that  neither  the 
court  below  nor  this  court  can  go  outside  of 
the  record  to  find  the  award  and  proceedings 
thereunder,  and  the  Importance  of  having 
them  before  the  court  seems  equally  clear  to 
us.  They  might  Inform  the  court  why  noth- 
ing was  awarded  to  L.  Roberts  Coates,  who  is 
alleged  to  have  been  the  owner  at  that  time. 
If  It  was  determined  that  he  did  not  have  any 
interest  in  the  fee  of  the  bed  of  the  street,  by 
i«ason  of  the  fact  that  the  street  had -been 
dedicated  to  the  city  by  a  previous  owner 
of  the  land,  or  for  other  cause,  why  should  be- 
have been  awarded  damages?  The  bill  does 
not  state  when  the  proceedings  were  complet- 
ed under  the  ordinance  of  1887,  but  it  may  be 
that  there  was  not  then  even  a  claim  of  ad- 
verse possession,  as  it  Is  not  alleged  that  at 
that  time  the  parties  under  whom  the  plaintiff 
claims  had  been  in  possession  for  20  years. 
Then,  again,  the  fourth  paragraph  alleges  that 
Ik  Roberts  Coates  appealed  to  the  city  court 
of  Baltimore  city  from  the  award,  "but  no  in- 
terest was  considered  by  the  court  except  the 
easement  for  certain  railway  tracks  then  in 
use  by  your  orator."  Whether  that  means  that 
the  court  refused  to  allow  Mr.  Coates  for  any- 
thing but  the  easement,  or  whether  nothing 
else  was  brought  to  its  attention,  or  why  any 
other  Interest  was  not  considered,  is  not  stat- 
ed; but  the  necessity  for  having  the  record 
of  the  proceedings  before  the  court,  so  it  can 
determine  what  was  actually  done,  is  appar- 
ent. Mr.  Coates  had  the  right  to  have  his  ap- 
peal heard  by  the  city  court  on  all  questions 
connected  with  those  proceedings  which  he 
was  interested  in.  If  he  felt  aggrieved  by 
the  action  of  the  commissioners  for  opening 
streets,  he  had  the  right  to  appeal,  and,  hav- 
ing done  BO,  we  do  not  understand  upon  what 
groimd  a  court  of  equity  can  now  give  him 
relief,  as  his  remedy  was  In  the  city  court,  or 
in  this  court  on  appeal  from  its  action;  but  It 
certainly  cannot  do  so  without  being  more 
fully  Informed  as  to  what  was  done  In  that 
proceeding.  The  records  of  the  city  court  or 
of  the  city  should,  and  we  presume  do,  show 
what  was  done.  If  such  record  can  be  obtain- 
ed, it  should  be  produced,  and  if,  for  any  rea- 
son. It  cannot  be.  Its  absence  should  be  ac- 
counted for  by  proper  allegations  in  the  bill. 
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W«.  do  not  think  the  omiasion  to  file  copies 
of  th«  ordinances  referred  to  in  the  first  para- 
graph, rendered  the  bill  fatally  defectire. 
They  ace  not  attacked  or  raUed  on  by  the 
plaintiffs,  but  they  were  mert-ly  cited  to  show 
under  what  the  proceedings  which  are  object- 
ed  to  were  Instituted.  Nor  Is  the  point  made 
by  the  learned  solicitor  for  the  appellees,  that 
there  is  a  material  error  in  the  advertisement, 
which  entitles  them  to  an  injunction,  tenable. 
Therfe  is  no  allegation  In  the  bill  that  the  or- 
dinance ijii()reperly  recited  the  portion  of  Bea- 
soQ  street  to  be  graded,  etc.;  and  we  oauDot 
see  bow  the  error  in  the  first  part  of  the  ad- 
vertisemeat  could  prejudice  the  plalntiffB.  If 
It  was  mlateadlBg,  the  objection  could  hare 
been  made,  in  the  event  ot  a  sale.  In  the  court 
to  which  the  sale  was  reiK>rted. 

The  de8crlptt(»)  of  the  property  in  the  copy 
of  the  advertisement  filed  seems  to  indicate 
that  the  city  authorities  considered  the  title 
to  a  part  of  Andre  street  to  be  in  L.  B.  Coates 
te  Co.,  as  it  includes  in  the  property  to  be 
sold  a  strip  of  that  street  4  feet  wide  and 
107%  feet  long.  It  may  be  possible,  therefore, 
that  the  bill  can  be  so  amended  as  to  entitle 
the  plaintiffs  to  some  relief,  and  we  wlU 
therefore  neither  reverse  nor  affirm  the  order 
of  the  court  granting  the  pr^minary  injuifc- 
tlon,  but  will  remand  the  cause,  with  leave  to 
the  plaintiffs  to  amend  the  bill  if  they  see 
IHToper  to  do  so,  within  30  days  from  the  time 
the  record  is  received  In  the  court  below;  the 
costs  in  this  bowrt  be  paid  by  the  appellees, 
and  those  below  to  abide  the  final  result  of 
the  cause.  Cause  remanded,  without  affirming 
or  reversing  the  order  granting  the  Injunction; 
costs  in  this  court  to  t>e  paid  by  the  appellees, 
and  those  below  to  abide  the  final  result  of  the 
cause. 


ANNAN  et  al.  v.  HAYS. 

(Court  of  Appeals  of  Maryland.    April  1, 1897.) 
Harshamno  or  SEctmiTiBS  —  Kblbasb  op  Seen- 

aiTT— NOTIOS  OF  JCDOMRJIT  LiBHS. 

A  mortgagee  is  not  chargeable  with  con- 
structive notice  of  subsequently  recordeti  judg- 
ments against  the  mortgagor  which  are  liens  od 
the  mortgaged  property,  nnd  his  lien  will  not  be 
postponed  to  that  of  the  judgments  because  he 
permitted  the  deb*or  to  divert  personal  property 
on  which  he  also  had  a  lien,  where  at  the  time 
he  had  no  actual  knowledge  of  the  existence  of 
the  judgments. 

Appeal  from  circuit  court,  Frederick  coun- 
ty, In  equity. 

Appeal  by  Isaac  Annan  and  Oliver  A. 
Homer,  as  surviving  members  of  the  firm  of 
Annan,  Horner  &  Co.,  from  an  order  dis- 
tributing the  proceeds  of  real  estate  of  Jo- 
seph Byers,  sold  under  a  power  of  sale  in 
a  mortgage  to  James  T.  Hays.     Affirmed. 

Argued  before  BRYAN,  BRISCOE,  BUS- 
SUM,  FOWLER,  ROBERTS,  PAGE,  and 
BOYD,  JJ. 

Buc«ne  L.  Rowe,  for  appeUaata.  Jobn  G. 
Moktar  and  Yioceat  S*bold,  lor  appeUea. 


PAGE,  J.  This  appeal  la  from  tbe  order 
of  the  court  below  confirming  the  report  of 
the  auditor  distributing  the  proceeds  of  the 
sale  of  certain  real  estate  made  under  a 
power  of  sale  contained  in  a  mortgage. 
James  T.  Hays  was  the  holder  and  oiwner 
of  two  mortgages  on  tbe  reel  estate  of  Jo- 
seph Byers, — one,  a  first  mortgage  to  secure 
a  debt  of  $2,500;  another,  bearing  date  tbe 
8tb  day  of  June,  1878,  junior  to  the  first,  to 
secure  the  payment  of  a  promissory  note  of 
the  same  date  for  $a,Oaa  On  the  23d  day  of 
July,  IS&l,  Byers  executed  and  d^ivered  to 
Hays  a  chattel  mortgage,  as  additional  se- 
curity for  the  payment  of  tbe  $I,0SO,  due 
an  the  above-mentlDned  promissory  note,  and 
also  for  the  further  sum  of  $605.61  due  to 
Hays  on  another  promissM'y  note.  It  may 
be  observed  that  tbe  last-mentioned  sum  In- 
cluded an  amount  of  $620.82,  due  on  a  judg- 
ment against  Byers  in  favor  of  John  0.  Hot- 
ter and  Robert  Biggs,  who  had  agreed  to  as- 
sign the  same,  with  all  its  rights  and  liens 
(none  of  which  were  waived),  to  Hays,  on 
receipt  from  him  of  the  amount  diie  thereon. 
The  appellants  are  the  holders  of  three  judg- 
ments rendered  by  a  justice  of  the  peace  against 
Byers,  amounting  In  the  aggiega.te  to  $153.06. 
They  were  recorded  in  the  office  ot  tbe 
derk  of  the  circuit  court  of  Frederick  county, 
oa  the  30th  of  August,  1»M,  and  so  became 
liens,  subsequent  to  both  the  Hays  mort- 
gages on  the  realty  of  Byers,  but,  no  execu- 
tions having  ever  Issued  thereon,  they  con- 
stituted no  lien  on  the  personalty.  On  the 
12tb  of  March,  1895,  Byers  "as  agent,"  to 
satisfy  the  claim  of  Hays  of  $605.81  (secur- 
ed only  by  the  chattel  mortgage),  and  also  a 
dalm  due  by  him  to  his  wife,  advertised 
and  sold  the  personalty,  realizUig  therefrom 
about  $800.  Though  the  notes  at  this  sale 
were  taken  In  Hays'  name,  the  proof  shows 
that  Hays  did  not  authorise  him  to  act  as 
his  agent,  or  to  take  the  notes  In  that  fM^oi, 
nor  did  be  ratify  the  sale  In  any  other  wise 
than  by  accepting  notes  suHlcient  In  amount 
to  pay  the  note  of  $61)5.61.  The  residue  of 
the  proceeds  of  sale  went  as  a  credit  on 
claims  held  and  owned  by  Byers'  wife.  On 
the  10th  of  April,  1805,  under  the  power  con> 
talned  In  the  mortgage,  the  mortgagee  made 
sale  of  the  realty.  After  It  had  been  rati- 
fied by  tbe  court,  the  proceedings  were  re- 
ferred to  the  auditor,  who,  after  altewin^ 
costs  and  expenses  of  sale,  awarded  tbe  bal- 
ance to  the  payment  of  the  first  and  second 
mortgages,  and  the  residue  in  part  payment 
of  the  JndgmeDts  of  the  appetlanta  Tlie 
ground  of  objecti(Hi  to  this  disposition  of  tlie 
fund  Is  that  Hays  having  two  liens  for  the 
payment  of  the  promissory  note  for  $1,OCO, 
one  on  the  real  estate,  the  other  on  the  per- 
sonalty, and  the  appellant  hartng  a  lies  only 
on  the  land,  the  familiar  doctrine  ot  mar- 
shaling applies,  and  therefore.  Hays  bavins 
acted  in  disregard  of  duty,  by  pertBtttlax 
the  chattels  to  be  diverted  from  their  liabni- 
^  to  tha  payaient  of  his  debt,  can  aew  take 
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BOtbiBg  OB  Mcconnl  "f  lihi  seeond  mortgage 
from  tbe  realty,  iin<i*  he  has  credited  tbe 
anumat  dei-lved  from  tbe  «aleB  of  tbe  cbat- 
teK  Wlttaout  pausjn^  to  loqnlre  wbeftier 
there  ntay  be  teund  In  tbe  special  facts  of 
this  case  more  than  one  refply  to  tbls  conteii- 
tlon.  we  deem  it  Decessary  to  consider  fcvt 
one  phase  of  the  qoesttoaa  presented  by  the 
record. 

The  doctrine  of  marshaling  of  aasets  is 
fouBded  aiton  those  considerations  of  nat- 
ural }wrtlce  whereby  one  is  not  permitted, 
from  wantonness  or  caprice  or  rashness,  to 
do  an  tajnry  to  another,  but  is  re<iaired  to 
so  use  his  own  rigbts  as  not  to  injure,  if  pos- 
sible, tbe  rigbts  of  another.  The  eqnity  ex- 
ists also  against  the  debtor,  so  that  he  shall 
not  retain  the  singly  charged  estate,  but  as 
between  him  and  the  primary  creditor  there 
is  ttotbing  in  the  principles  of  natuntl  or 
coBTentlMtal  justice  that  ought  to  restrain 
the  latter  from  resorting  to  any  property  of 
which  tbe  debtor  may  l>e  possessed.  As 
long  as  both  funds  are  In  existence,  the  prin- 
ciple of  marshaling  may,  in  proper  eases,  be 
enforced  by  means  of  substitution;  bat 
when  the  singly-charged  fund  has  been  put 
beyond  the  reach  of  the  primary  creditor  by 
bis  own  act,  committed  in  willful  disregard 
of  tbe  rights  of  the  other  creditor,  tbe  tw- 
mer  ought  not  to  be  permitted  to  take  any- 
thing from  the  otiier  fund,  until  tbe  other 
creditor  bas  had  made  good  to  him  tbe  loss 
he  has  Ineatred  by  the  destruction  of  the 
sii^Iy-charged  fund.  But  this  ensues  from 
the  obligation  of  tbe  primary  creditor  not 
to  wlUfulty  do  any  art  that  will  injure  any 
one  else,  and  therefore,  If  be  act  without 
knowledge  of  the  rights  of  the  other  creditor 
In  good  faith  and  with  proper  intention, 
there  cannot  result  therefrom  anything  that 
wiH  defeat  bis  right  to  resort  to  the  remain- 
ing fund.  In  Gbeeseborough  v.  Millard,  1 
JoimB.  Ch.  414,  Chancellor  Kent  said:  "As 
this  rule  of  substitution  rests  upon  the  basis 
of  mere  equity  and  benevolence,  the  creditor 
who  has  tiias  disabled  btmself  from  making 
it  Is  not  to  be  Injnred  thereby,  provided  be 
acted  wltfaoat  knowledge  of  tbe  others' 
rights,  and  with  iKod  faith  and  just  intCB- 
tion,  whkh  is  all  that  equity  In  such  a  ease 
reqnfres."  Tbe  mortgagee.  Hays,  In  ttie  ool- 
lectioa  of  his  demands,  was  not  required  to 
shape  Us  aetlon  with  reference  to  the  elahna 
of  tbe  sabsequeort  judgment  creditors,  unless 
he  had  notice  of  the  existence  of  such  judg- 
ments. If  he  knew  of  them,  and  yet  wiH- 
fnUy  acted  so  as  to  occasion  loss  to  the  ap- 
pelianta  In  disregard  of  their  rights,  be 
ODght  to  bear  such  loss,  rather  than  impose 
upon  others  the  consequences  of  bis  own 
wrong;  bat,  If  he  acted  without  knowledge 
of  their  rigbts,  It  would  be  contrary  to  ev- 
ery principle  of  equity  and  common  fairness 
to  deitrlve  him,  in  consequence  thereof,  of 
any  rights  he  may  hare  to  resort  to  tbe  re- 

maintng  fund.  These  views,  so  consonant 
with  soond  reasenlag  and  common  sense,  are 


i  amply  sustained  by  atrthorlty.    SheM.  Subr. 

!  S  81;    George  v.  Wood,  9  Allen,  90;   Ross  v. 

'  Duggan,  B  Colo.  SB;  Taylor's  BtYs  v.  Marls, 
6  Rawle,  BO;  Uatonterwn  BIdg.  &  Loan  Ass'n's 
Appeal,  92  Pa.  St.  200;  Vanorden  t.  Johnson, 
14  N.  J.  Bq.  377. 

We  have  carefully  examined  the  record, 
and  find  bo  proof  that,  up  to  tbe  time  of  tbe 
sale  of  tlie  personalty,  Hays  had  any  knowl- 
edge of  the  existence  of  the  appellants' 
judgments.  It  was  contended  in  argument 
that,  as  the  judgments  were  of  record,  Hays 
should  be  .charged  with  eonstrnrtire  notice. 
But  It  is  dlfflcnlt  to  perceive  why  the  record 
of  a  subsequent  magistrate's  judgment 
Bbould  be  tantamount  to  actual  notice  to  a 
eredttor  holding  a  prior  Hen.  Unless  there 
w»8  a  duty  on  the  part  of  Hays  to  search 
the  records  for  subsequent  incumbrances, 
why  should  be  be  charged  with  actual  no- 
tice of  what  might  there  be  found?  He  had 
no  interest  in  tbe  appellants'  Judgments,  and 
was  not  therefore  bound  to  search  for  them. 
In  Cheeseborough  v.  Mfllard,  above  cited, 
where  It  was  cont«»ded  the  mortgagees  were 
chargeable  with  notice  of  subsetiuently  re- 
corded judgments.  Chancellor  Kent  said: 
"They  were  not  bound  to  search  for  the 
Judgment,  and  the  record  was  no  construct- 
Ire  notice  to  tbem."  Homing's  Ex'rs'  Appeal, 
90  Pa.  St.  8»;  Stnyvesant  v.  Hone,  1  Sandf . 
Ch.  419;  Taylor's  Ex'rs  v.  Maris,  supra;  Hos- 
mer  v.  Campbell,  98  lU.  578;  Blrnle  v.  Main. 
29  Ark.  aOl;  George  v.  Wood,  supra.  Order 
affirmed,  with  costs. 


DICKHAUT  V.  STATE. 
(Court  of  Appeals  of  Marylond.    April  1, 1897.) 
GUvE  —  UxLAWrui,  Possession  —  SfFuciEScr  or 

IxmCTMEXT. 

1.  Code,  art.  90.  t  13,  as  amended  by  Acts 
1894,  e.  404,  providiog  tiiat  "no  person  shall 
shoot  or  in  any  manner  catch,  kill  or  have  io 
his  possession,^'  any  rabbit  between  dates 
named,  does  not  prohibit  possession  between 
inch  dates  of  rabbits  lawfally  killed  in  another 
state. 

2.  An  indictment  wh-ch  cbareed  that  defend- 
ant on  October  26,  1894,  had  in  his  possession 
96  rabbits,  contrary  to  the  f»nn,  etc.,  was  good, 
under  Code,  art.  M,  I  13,  as  amended  by  Acts 
1894,  c.  404,  proridiuf!  that  no  person  sliaU 
eaten,  kllL  or  have  in  his  possession  any  rablat 
between  December  24th  and  November  1st  next 
ensuing. 

Appeal  from  criminal  court  of  Baltimore  city. 

Coantd  Dk;khaut  was  convicted  of  having 
rabbits  in  his  possession  contrary  to  law,  and 
appeals.     Reversed. 

Argued  before  McSHERRT,  C.  3.,  and  BRT- 
AN,  BOYD,  BUSSTTM,  and  FOWLER,  JJ. 

W.  Pinkney  Whyte,  for  appellant.  Atty. 
Gea  Clabaugb  and  Hemy  DulCy,  for  the 
State. 

POWLER,  J.  The  defendant  was  indicted 
In  tbe  criminal  court  of  Baltimore  city  on  the 
charge  of  having  violated  section  13  of  article 
99  of  the  Code,  as  amended  by  the  act  of  1894. 
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The  only  allegatioa  in  the  Indictment  is  tliat 
Uie  defendant  on  the  24th  October,  1896,— 
being  a  time  within  the  protilbltion  of  the  stat- 
ute,—had  in  his  poeaesslon  96  rabbits,  contrary 
to  the  form  of  the  act  of  assembly,  etc.  To 
tliis  indictment  the  defendant  demurred,  and 
his  demurrer  was  overruled.  He  then  filed 
a  motion  to  quash  the  indictment,  based  upon 
the  grounds— First,  that  the  statute  is  in- 
tended to  apply  only  to  persons  who  shall  shoot 
or  in  any  manner  catch  or  kill  any  rabbit  in 
the  state  of  Maryland,  or  have  in  possession 
any  rabbit  so  killed,  etc.,  in  this  state  within 
the  prohibited  time;  and,  second,  that  the  in- 
dictment is  defective  because  it  does  not  so 
describe  the  defendant  as  to  bring  htm  within 
the  class  of  persons  to  which  the  statute  ap- 
plies. This  motion  having  also  been  over- 
■niled,  the  defendant  pleaded  non  cul.,  was 
tried  l)efore  the  court  without  a  Jury,  convict- 
ed, and  sentenced.  During  the  course  of  the 
trial  the  defendant  proved  tliat  the  rabbits 
found  in  bis  possession  were  shipped  here  from 
the  state  of  West  Virginia,  where  there  is  no 
law  prohibiting  the  killing  or  catching  of  rab- 
bits at  any  period  of  the  year.  But,  under  the 
construction  of  the  statute  adopted  by  the 
learned  court  below,  this  proof  did  not  avail 
the  defendant;  for,  no  matter  when  or  where 
the  game  was  killed,  under  that  construc- 
tion be  was  guilty,  it  having  been  held  that 
proof  of  possession  was  conclusive  proof  of 
guilt  The  record  Is  l>efore  us  on  writ  of 
error  on  the  petition  of  the  defendant.  The 
■liicRtion  presented  under  the  facts  in  this 
<;!se,  and  especially  upon  the  admitted  fact 
I'lat  the  rabbits  found  In  the  possession  of 
t'le  defendant  were  lawfully  killed  in  West 
\'lrgiuia.  and  were  brought  here.  Is  whether 
the  defendant  is  guilty  of  any  oftense  in 
having  them  in  iris  possession  at 'the  tinxe 
and  place  alleged.  The  answer  to  this  ques- 
tion depends  upon  the  construction  of  the 
proTisimis  of  the  Code,  art.  09,  §  13.  As 
amended  by  the  act  of  1894,  c.  404,  it  thus 
reads:  "No  person  shall  shoot  or  In  any 
manner  catch,  kill  or  have  in  possession 
•  •  •  any  rabbit  between  the  24  Decem- 
ber and  the  first  of  November  next  ensuing." 
It  is  such  a  plain  proposition  that,  when  the 
legislature  prohibited  the  catering  and  kill- 
ing of  rabbits,  it  meant  rabbits  in  this  state, 
that  no  argument  is  necessary  to  establish 
it  If  it  was  intended  that  the  statute  should 
operate  beyond  the  limits  of  the  state,  it  was 
simply  void  to  that  extent  It  would  seem  also 
to  be  dear  that,  if  the  prohibition  as  to  catch- 
ing and  killing  was  necessarily  limited  to 
rabbits  caught  and  killed  in  this  state,  the 
prohibition  against  having  any  rabbits  In 
possession  would  relate  only  to  rabbits 
caught  and  killed  here;  for  we  are  not  to 
assume  that  the  legislature  intended  to  do 
what  it  had  no  power  to  do,— that  is,  to  pro- 
hibit the  killing  of  game  in  other  states,— 
unless  such  intention  can  be  clearly  gathered 
from  the  act  Itself.  But  so  far  from  any 
such  Intention   having  been   expressed,    the 


most  casual  reading  will  demonstrate  that 
all  the  prohibitions  relate  to  the  same  lim- 
ited cle«s.  If,  as  we  have  said,  the  prohibi- 
tion as  to  shooting  and  killing  necessarily  re- 
lates only  to  rabbits  caught  and  klU«d  in 
this  state,  the  statute  would  read,  "No  per- 
son shall  shoot  or  In  any  manner  catch,  kill 
or  have  in  possession  any  rabbits  between 
the  24  December  and  the  first  of  November 
ensuing,  killed  in  this  state  between  said 
days."  But  if  the  construction  of  the  state 
be  correct,  and  If  we  assume,  as  we  must 
from  the  collocation  of  the  words  and  the 
arrangement  of  the  clauses  of  the  sentence, 
that  the  same  class  of  rabbits  is  referred  to 
in  each  prohibition,  the  statute  would  read 
thus:  "No  person  shall  shoot  or  kill  between 
the  24  December  and  the  first  of  November 
ensuing  in  this  or  in  any  state  any  rabbit 
or  have  in  his  possession  during  said  time 
any  rabbit  killed  in  this  or  any  other  state 
at  any  time."  But,  as  we  have  said,  a  pro- 
hibition as  to  killing  game  in  other  states  is 
clearly  inoperative  and  void,  and  therefore 
we  cannot  impute  to  the  legislature  an  in- 
tention to  enact  such  a  prohibition.  It  Col- 
lows,  we  think,  that  the  prohibition  as  to 
possession  relates  to  the  same  class  that 
the  prohibition  as  to  killing  embraces,  name- 
ly, rabbits  killed,  etc.,  in  this  state  between 
the  days  named.    . 

Statutes  similar  to  ours  exist  in  both  Penn- 
sylvania and  Massachusetts,  and  the  su- 
preme court  of  each  of  those  states  has  held 
that  it  is  no  ofiFense  to  have  in  possession, 
within  the  prohibited  time,  game  lawfully 
killed  in  and  shipped  from  other  states. 
Thus,  in  the  case  of  Com.  v.  Wilkinson,  130 
Pa.  St.  298,  21  AtL  14,  the  ophiion  of  the 
court  was  delivered  by  the  former  Chief  Jus- 
tice Paxon.  The  statute  construed  is  as  fol- 
lows: "No  person  shall  kill  or  eximee  for  sale 
or  have  in  his  possession  after  the  same  has 
been  killed,  any  quail,"  between  certain  days. 
"The  manifest  object  of  this  act,"  says  the 
chief  Justice,  "was  the  preservation  of  game 
within  this  commonwealth.  We  cannot  as- 
sume that  it  was  intended  to  preserve  grame 
elsewhere,  and  it  would  be  a  forced  con- 
struction to  hold  that  it  was  intended  to  ex- 
clude from' our  markets  quail  and  other  game 
killed  in  otiier  states,  where  by  the  law  of 
those  states  the  killing  of  them  is  lawfuL 
The  law  was  not  intended  to  have  any  extra- 
territorial force,  and,  if  so,  it  would  be  nuga- 
tory. The  construction  claimed  for  the  act 
by  the  commonwealth  would  render  any  one 
a  criminal  who  lawfully  killed  quail  in  an- 
other state  and  brought  it  here  for  his  own 
use.  It  would  be  prima  facie  evidence  of  a 
violation  of  the  act,  and  if  he  could  not  show 
as  a  defense  that  he  killed  them  outside  the 
commonwealth,  he  would  have  no  defense  at 
alL  The  matter  is  too  plain  to  require  elabo- 
ration." And  in  the  case  of  Com.  v.  Hail, 
128  Mass.  412,  a  similar  statute  was  con- 
strued in  the  same  way.  In  delivering  the 
opinion  of  the  court  Chief  Justice  Gray  said 


Digitized  by  VjOOQIC 


Md.) 


DICKHAUT  V.  STATE. 


23 


that  tbe  object  of  the  statute  was  to  protect 
tlie  birds  in  Massacbusetts.  "Tbe  mode  In 
wbicb  tbe  statute  seeks  to  attain  tbls  object 
Is  by  pnniablng  the  taking  or  killing  of  such 
birds  In  this  commonwealth,  during  the  time 
si)«cified,  or  tbe  buying  or  selling  or  having 
is  possession  in  this  commonwealth  during 
such  times  such  birds  so  taken  and  killed, 
and  by  enacting  that  the  possession  in  this 
commonwealth  at  such  times  of  any  birds  of 
the  kind  specified  shall  be  prima  facie  evi- 
dence to  convict;  leaving  it  for  the  defend- 
imt  to  prove,  if  he  can,  that  the  birds  found 
in  his  possession  were  not  taken  or  killed  in 
tbls  commonwealth  at  a  prohibited  time.  So 
construed,  tbe  statute  is  reasonably  adapted 
to  cany  out  its  object,  and  is  free  from  all 
institutional  difficulty."  It  was  conceded 
In  tbe  Massachusetts  case  Just  cited,  as  it  is 
in  this  case,  that  the  game  found  in  tbe  de- 
fendant's possession  was  killed  in  anotber 
state:  and  for  this  reason  it  was  held  he  was 
wTon^  convicted,  and  tbe  Judgment  was 
reversed.  And  finally  the  same  view  has 
been  adopted  by  tbe  supreme  court  of  Ore- 
son,  In  a  clear  and  well-reasoned  opinion  by 
Cbief  Justice  Lord,  in  the  case  of  State  v. 
McGnire,  24  Or.  367,  83  Pac.  666.  The  stat- 
ute before  the  court  for  construction  is  like 
outs,  and  we  will  quote  only  that  part  of  it 
n-bicb  relates  to  and  prohibits  tbe  having  in 
jKissesslon:  "It  shall  be  unlawful  for  any 
jierson  or  persons  to  receive  or  have  in  his 
imsscssion  during  the  close  seasons  named  in 
tills  act  any  or'  certain  varieties  of  fish.  In 
the  lower  court  It  was  held  that  under  this 
act  tbe  fact  of  possession  was  conclusive 
proof  of  guilt,  but  the  chief  Justice  says,  in 
ilellvering  the  opinion  of  the  court:  "The  ef- 
fect of  tbls  construction  is  to  declare  that,  In 
order  to  protect  salmon  In  this  state.  It  was 
the  intention  of  the  statute  to  punish  •  •  • 
the  having  in  possession  salmon  during  the 
prohibited  season,  whether  caught  within 
or  without  the  state;  in  a  word,  that  it  was 
the  Intention  of  the  legislature  to  punish  the 
mere  possession  of  salmon  which  had  been 
lawfully  caught  or  taken.  It  ought  to  re- 
quire plain,  nnambiguous,  and  mandatory 
language  to  Justify  any  court  in  declaring 
fish  and  game  lawfully  caught  or  taken  to  be 
the  subject  of  an  offense  by  the  simple  pos- 
xvston  of  it  A  construction  leading  to  such 
Injustice  ought  to  be  avoided,  if  it  can  be 
reasonably  done."  It  was  therefore  held  by 
the  sapreme  court  of  Oregon,  after  citing 
and  reviewing  many  of  the  leading  cases,— 
those  sustaining  as  well  as  those  opposed  to 
tbe  views  It  announced,— that,  properly  oon- 
fctmcd,  the  Oregon  statute  does  not  relate  to 
or  embrace  fish  or  game  lawfully  taken  In 
another  state,  and  found  in  possession  of  any 
person  In  Oregon  during  tbe  close  season. 
There  is  mucli  conflict  of  opinion  upon  this 


question,  and  we  shall  not  imdertake  to  review 
or  harmonize  the  numerous  cases  Involving 
questions  of  oonstroctlon  and  the  constitution- 
ality of  tbe  game  laws  of  the  various  states. 
The  cases  have  been  collected  by  the  learned 
annotator  In  tbe  notes  to  tbe  case  of  State  v. 
McGuh%  (Or.)  21  Lawy.  Rep.  Ann.  478  (s.  c.  S3 
Pac.  <XX>).  See,  also.  State  v.  Geer  (Conn.)  22 
Atl.  1012;  State  v.  Swett  (Me.)  32  AtL  806. 
In  a  recent  number  of  the  American  Law  Reg- 
ister (Oct.,  1896;  vol.  35  [N.  S.]  649)  will  also 
be  found  some  brief  notes,  and  a  full  collec- 
tion of  recent  decisions.  But  tbe  question 
of  the  constitutionality  of  our  statute,  be- 
cause of  Its  alleged  conflict  with  the  inter- 
state commerce  clause  of  tbe  United  States 
(article  1,  |  8),  we  need  not  consider  here; 
for,  as  we  have  already  said,  it  Is  clear  that, 
when  properly  construed.  It  has  no  relation 
whatever  to  game  lawfully  killed  out  of  this 
state,  and  brought  here  for  use  or  for  sale. 

It  was  contended  that  the  Indictment  is  de- 
fective because  It  did  not  sufficiently  describe 
the  defendant,  and  failed  to  allege  that  be 
had  in  his  possession  game  shot,  etc..  In  this 
state  during  the  close  season.  It  Is  well  set- 
tled, as  a  general  rule,  tbat.  In  an  indict- 
ment for  an  offense  created  by  statute.  It 
Is  sufficient  to  describe  tbe  offense  In  the 
words  of  the  statute.  Parkinson  v.  State,  14 
Md.  184;  Cearfoss  ▼.  State,  42  Md.  403; 
MIncber  v.  State,  66  Md.  227,  7  Atl.  431.  Tbe 
pleader  has  foHowed  this  rule  in  this  case, 
and  hence  the  objection  is  not  a  valid  one. 
There  was  also  a  motion  to  quash  the  indict- 
ment upon  tbe  same  ground,  and  tbls  was 
ehm  properly  overruled. 

But,  as  has  been  seen  from  wbat  we  have 
already  said,  we  are  not  able  to  agree  with 
the  learned  judge  below  in  the  construction 
of  tbe  provision  of  the  Code  under  which  tbe 
defendant  was  indicted.  As  we  construe  It, 
possession  in  this  state,  during  the  close  sea- 
son, of  game  killed  in  another  state.  Is  not 
an  ofFense.  And,  this  being  so,  it  follows  that 
whenever  any  person  Is  charged  with  a  vio- 
lation of  the  law  by  having  in  bis  possession 
game  during  tbe  prohibited  time,  simple  Jus- 
tice demands  that,  when  tbe  state  has  offer- 
ed proof  of  the  charge,  he  must  have  the 
right  and  the  opportunity  to  show  tbat  tbe 
game  found  In  bis  possession  is  not  such 
game  as  is  contemplated  by  the  statute. 
As  was  said  in  State  v.  McGuire,  supra,  only 
the  plainest  and  most  mandatory  language  of 
tlie  lawmakers  would  justify  any  court  In 
holding  that  tbe  mere  possession  of  game 
lawfully  killed  could  constitute  an  offense. 
It  follows  from  what  we  have  said  that  the 
facts  proved  by  the  defendant,  if  believed 
by  the  court  sitting  as  a  Jury,  constituted  a 
good  defense,  and  the  defendant  should  have 
been  acquitted.  Judgment  reversed,  and  a  new 
trial  awarded. 
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EOTHBR  ».  TRCBTBES  OF  BHARP  ST. 
STATiON  OF  MErfHODIST  EPISCO- 
PAL OHUROH  IN  THE  CITY  OF  BAL- 
TIMORE. 

(Ceurt  of  Appeals  of  Maryland.    April  1, 1897.) 

Makkbtablb  Title— Adverse  Possession*. 

"Where  a  church  corporation,  organized  in 
1882,  hf  its  articles  of  incorporation  filed,  as- 
serted title  in  the  corporation  to  certain  real  es- 
tate then  held  by  trustees,  and  erer  since  said 
time  has  continued  in  the  uninterrupted  pos- 
session and  use  of  the  property  under  such 
claim,  its  title  thereto  is  marlietable. 

Appeal  from  circuit  coiu't  of  Baltimore  city. 

Bill  by  the  trustees  of  Sharp  Street  Station 
of  the  Methodist  Episcopfil  Qhurqh  In  the 
City  of  Baltimore  against  Robert  M.  Rother 
and  others  for  the  specific  enforcement  ot  a 
contract  to  make  a  loan  on  real  estate.  De- 
cree for  complainants,  and  defendant  Both- 
er appeals.    Affirmed. 

Argued  before  McSHERBY.  0,  J.,  and 
FOWLER,  BOYD,  RUSSUM,  and  PAGE,  JJ. 

A.  8.  Nlles  and  Oaear  Wottt,  fw  appellant 
John  P.  Poe,  George  G.  Carey,  and  W.  A. 
Hawkins,  for  appellee*. 

PAGE,  J.  The  bill  In  this  case  was  filed 
by  the  appellees  to  obtain  a  declaration  that 
the  title  to  the  property  in  question  is  good 
and  marlcetabie,  and  to  require  the  appellant 
to  specifioally  exeonte  his  contract.  The 
same  matter  has  l>een  before  this  court  once 
before.  Its  decision  will  be  fotind  in  83  Md. 
269,  84  Atl.  848.  The  relief  asked  for  then 
and  now  was  refused  in  that  case  for  the 
reasons:  First,  the  b^rs  of  John  Sinclair, 
the  grantor  In  the  deeds  of  the  30tb  of  May, 
1811,  and  of  the  30th  of  August,  1833,  and 
the  heirs  of  James  Carey,  the  grantor  in  the 
deed  of  the  15th  of  May,  1802,  were  not  made 
parties  to  the  proceeding;  and,  second,  upon 
the  evidence  disclosed  by  the  record,  the 
character  of  the  a{^>ellees'  possession  of  the 
premises  was  not  sufficiently  made  to  appear. 

It  Is  contended  here  that  both  of  these  ob- 
jections are  now  fully  met  The  appellant 
admits  In  his  answer  "that.  If  the  proof  here- 
in taken  shall  show  that  all  the  parties  hav- 
ing any  interest  in  the  determination  of  the 
question  of  the  title  are  parties,"  and  if  this 
court  shall  determine  the  appellees'  title  to  be 
good  and  marketable,  he  Is  ready  to  make 
the  loan.  The  bill  shows  that  John  Sinclair 
has  long  since  departed  this  life,  being  at  the 
time  a  nonresident  of  the  state;  and  that 
his  heirs  are  unknown  to  the  appellees,  al- 
though they  have  used  the  "utmost  diligence 
to  discover  them."  Notice  by  publication 
was  made  as  to  them,  in  pursuance  of  an  or- 
der of  the  court  It  is  quite  stifflcient  to 
say,  oonceraing  the  heirs  of  James  Carey, 
they  have  all  been  made  parties,  and  are 
now  before  the  court,  by  actual  notice,  by 
summons,  or  by  order  of  publication.  There 
is  in  this  case  proof  other  than  that  con- 
tained in  the  first,  and  the  only  question  that 


now  remains  for  us  to  determine  Is,  does 
all  the  evidence,  as  we  now  have  it  establish 
a  clear  title  In  fee  in  the  appellees  by  adver- 
sary possession?  The  appellees  were  incor- 
porated in  1832.  On  the  18tb  July  of  that 
year,  at  a  meeting  of  the  male  members  of 
the  church,  held  in  pursuance  of  the  act  of 
assembly,  the  corporation  was  organized,  and 
a  certificate  thereof  filed  for  record.  By  that 
It  appears  certain  trustees  were  appointed, 
and  it  was  declared  that  "all  the  lands  and 
tenements"  and  "all  other  propertj*  of  the 
said  churches  was  vested  in  the  corporation, 
with  full  power  In  the  latter,  with  the  con- 
sent of  two-thirds  of  the  male  members,  to 
sell,  lease,  convey,  or  otherwise  dispose  of 
It"  The  evidence  shows  that  declaration 
is  applicable  to  the  property  affected  by  these 
proceedings,  and  amounts  to  an  emphatic 
statement  of  a  dalm  and  Intention  to  hold 
the  same  hostile  to  and  clear  of  all  the  trusts 
contained  In  the  several  deeds  of  Carey  and 
Sinclair;  and  ever  since  that  date  the  trus- 
tees have  so  held  it  Without  the  leave,  li- 
cense, of  permission  of  any  one,  but  claiming 
In  their  own  right  the  trustees  mentionel  in 
the  certificate,  and  their  successors,  duly  ap- 
pointed, have  continuously  maintained  an 
open,  notorious,  and  exclusive  possession,  and 
used  and  enjoyed  It  for  any  and  every  pur- 
pose to  which  they  saw  fit  to  devote  it  within 
the  powers  conferred  on  the  corporation 
wlileh  they  represent  Such  a  possession, 
having  continued  uninterruptedly  for  more 
than  20  years.  Is  quite  sufltcient  to  afford  the 
presumption  of  a  deed  conferring  upon  the 
appellees  a  title  In  fee,  good  and  marketable. 
Badtler  v.  Penbody  Weights  Co.,  06  Md.  4,  10 
Atl.  599.     Decree  atflrmed. 


TWIGO  V.  HOPKINS  et  al. 

HOPKINS  et  al,  v.  TWIGG. 

(Court  of  Appeals  of  Maryland.    March  St, 

1897.) 

JcDOMENT  BT   Default— Ego iTABU  Reubf^In- 

JUNCTIOI!. 

An  Injunction  against  the  enforcement  of 
a  Judgment  by  default  should  not  be  granted  to 
allow  defendant  a  set-oC  or  diminution  of  the 
damages  allowed  in  the  action,  on  grounds 
which  conld  hare  been  raised  therein,  if  it  is 
not  shown  that  the  judgment  plaintiff  is  insol- 
vent aad  no  Bufflcient  reason  appears  wlij  a  de- 
fense was  not  made. 

Cross  appeals  from  drcnlt  court  Allegany 
county.  In  equity. 

Bolt  by  Richard  F.  Twigg  against  William 
S.  Hopkins  and  others  for  an  injunction. 
From  a  decree  dissolving  the  writ  as  to  part 
of  the  relief  claimed,  and  making  It  perpetual 
as  to  the  residue,  both  parties  appeal.  Re- 
versed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  and  BOYD, 
JJ. 


I      Ferd.  Williams,  for  plalnUlf. 
i  rane,  for  defendants. 
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Digitized  by  VjOOQIC 


Ifd.) 


TWIOG  T.  HOPKIX& 


2& 


BRYAN,  J.  William  Hc^iUns  and  Tbonws 
dopkina,  doing  bnslBess  as  Hopkina  &  Son, 
oMalned  a  Jadgment  by  default  against  Rob- 
ert Twlgg.  In  due  coarse  the  Jndgment  was 
made  final,  and  the  damages  were  assessed 
at  9865.  Twigg  filed  a  Mil  in  eqult;;'  against 
the  plaintiffs  in  the  suit  at  law,  and  obtained 
a  preUmimiry  injunction  restraining  the  col- 
lection of  the  judgment  It  was  alleged  that 
Twigg  waa  prevented  from  mailing  a  suc- 
cessfol  defense  to  the  lawsnn  by  the  fraudu- 
lent conduct  of  the  elder  Hopliins  in  prom- 
ising to  dismiss  it.  At  the  bearing  in  the 
conrt  below  It  appeared  tiiat  this  allegation 
was  not  snstafaied  by  the  evidence.  Tbe 
cause  at  action  on  which  the  Judgment  was 
rendered  was  a  wrttten  contract  whereby 
Hopkins  &  Son  agreed  to  sink  an  artesian 
well  oD  the  land  of  Twigg  for  tbe  snm  of 
f2.S0  a  foot,  and  also  to  furnish  casing  and 
a  irindmlli  pump  in  consideration  of  the  con- 
tract price.  And  Twigg  agreed  to  pay  for  the 
work  as  It  was  performed,  and  to  haul  the 
eugine  which  was  to  be  used  from  Cumber- 
land to  the  place  where  the  work  was  to  be 
done  and  back  again  for  the  sum  oif  Ave  dol- 
lars, and  to  furnish  coal  and  water  for  the 
working  of  it.  Hopkins  &  Son  alleged  that 
tiiey  had  bored  to  the  depth  of  ISO  feet,  and 
that  they  were  prevented  from  tbe  furtber 
prosecittion  «f  the  wortc  by  the  failure  of 
Twigg  to  make  tbe  stipulated  payments. 
There  la  a  slight  difference  between  tbe  par- 
ties as  to  the  depth  to  which  the  well  was 
nmk,  Twigg  alleging  that  it  was  (mty  146 
feet  deep;  but  there  Is  no  doubt  whatever 
tliat  Twigg  was  eonslderably  betaind  in  his 
payments.  In  his  bill  he  claims  a  credit  of 
only  \t&.  He  had  every  possible  opportunity 
to  appear  and  defead  the  suit,  but  be  saw  fit 
to  neglect  to  do  so.  The  contention  on  the 
part  of  Hopldns  was  tbat  he  was  entitled  to 
recover  the  full  contract  price  in  consequence 
of  the  failure  of  Twigg  to  fumi»h  him  with 
the  money  necessary  for  tbe  continuance  of 
the  work.  Twigg  might  have  contested  this 
view  of  the  controversy,  but  he  voluntarily 
aeglected  to  give  any  attention  to  the  matter, 
and  therefore  must  blame  himself  if  the  re- 
sult ia  unsatisfactory  to  him.  In  Qreen  v. 
Hamilton,  16  Md.  817,  a  judgment  by  de- 
fault had  been  rendered  and  made  final  In 
tbe  absence  of  tbe  defendant,  and  it  was  at- 
tempted to  set  it  aside  on  the  ground  of 
fraud,  deceit,  surprise,  and  irregularity.  Tbe 
allegation  of  fact  was  that  tbe  judgment  was 
rendered  for  $1,000,  when  tbe  plaintiff's  own 
evidence  afwearing  in  the  record  showed 
tbat  the  amount  due  was  not  more  than 
about  1200.  Tbe  court  said  tbat  the  facts  al- 
leged showed  only  a  reason  for  a  new  trial 
on  the  ground  that  the  jury  bad  found 
against  tbe  evidence  in  tbe  cause,  and  that 
they  did  not  support  tbe  charge  of  fraud,  de- 
<%it.  surprise,  or  irregularity;    and  ttiat  it 

:ould  not  go  into  tbe  circumstances  of  tbe 
it*e,  and  perform  the  ofllce  of  jurors,  and 
tliat  tbe  judge  who  tried  tbe  cause  might. 


in  tbe  exercise  of  bis  legal  discretion,  have 
afforded  relief.  It  was  furthermore  said  tbat 
it  was  the  defendant's  own  laches  that  be 
was  not  present  at  tbe  trial,  and  tbat  tbe 
plaintiff  ought  not  to  sufPer  for  it.  The 
conrt  pointedly  refused  to  reverse  tbe  max- 
im, "Vigtlantlbus  non  dormlentlbus  leges 
snbvenlunt."  It  is  well  settled  that  a  court 
of  equity  win  not  interfere  wltb  tbe  ezecn- 
tion  of  a  judgment  at  law,  unless  the  defend- 
ant, without  any  negligence  or  default  on  his 
own  part,  has  been  prevented  by  accident, 
or  tbe  act  or  fraud  of  the  opposite  party,  from 
avalHng  himself  of  a  Just  defense.  Of 
course,  we  do  not  now  speak  of  reasons  of  a 
purely  equitable  ebaracter,  which  are  not  cog- 
nizable at  law.  It  is  unnecessary  in  this 
place  to  refer  to  the  many  authorities  which 
have  followed  and  approved  Gott  v.  Carr, 
6  GUI  &  J.  312.  Tbe  conrt  below  dissolved 
the  injunction  except  as  to  tbe  sum  of  $61, 
wbicb  it  found  was  the  amonnt  of  tbe  cred- 
its to  wbl<A  Twigg  was  entitled,  and  In  re- 
spect to  this  sum  the  injunction  was  made 
perpetuiU.    Both  parties  appealed. 

In  our  opinion,  tbe  Injimction  ought  to 
have  been  entirely  dissolved,  and  tbe  bill  dis- 
missed. The  court  had  not  the  power  to 
open  the  case,  retry  it,  and  adjnst  tbe  account 
between  the  parties.  It  regarded  tbe  excess 
in  the  judgment  as  In  tbe  nature  of  a  set- 
off to  which  Twigg  was  entitled,  and  held 
that  Hopkins  &,  Son  were  insolvent,  and 
tbat,  as  the  amount  could  not  be  collected 
from  them,  it  ought  to  be  deducted  from 
the  Judgment  Where  tbere  are  mutual 
claims  between  tbe  judgment  creditor  and 
the  judgment  debtor,  and  the  judgment  cred- 
itor is  Insolvent,  a  court  of  equity  will  re- 
quire him  to  deduct  from  his  judgment  tbe 
amount  which  be  owes  to  the  judgment  debt- 
or. Levy  V.  Stelnbach,  43  Md.  217.  The  in- 
solvency of  the  creditor  makes  It  Impossible 
to  satisfy  the  debtor's  claim  in  any  other 
way.  But  where  there  is  no  Insolvency  the 
reason  for  equitable  interference  does  not  ex- 
ist In  C!ook  V.  Murphy,  7  Gill  &  J.  282,  a 
judgment  at  law  had  been  rendered,  and  tbe 
defendant  sought  relief  in  equity  on  tbe  al- 
legation that  the  judgment  was  for  a  much 
larger  sum  than  was  really  due,  and  tbat. 
In  consequence  of  tbe  absence  of  a  witness, 
tbe  defendant  had  been  unable  at  tbe  trial  at 
law  to  prove  a  considerable  set-off.  The 
court  said  there  was  no  grotmd  for  equitable 
relief,  and  tbat  tbe  complainant's  remedy 
was  at  law.  In  tbe  present  case  it  is  not  al- 
leged in  tbe  bill  of  complaint  that  the  Hop- 
Idnses  are  insolvent,  and  the  proof  does  not 
show  It,  althongh  their  pecuniary  means  are 
evidently  quite  small.  Nor  has  Twigg  any 
counterclaim  against  them  which  be  could 
maintain  in  another  suit  except  for  a  small 
amount,  below  the  jurisdiction  of  a  court  of 
equity.  The  remainder  of  bis  demand  is  for 
a  diminution  of  tbe  damages  assessed  in  tbe 
suit  at  law,  and  it  depends  upon  and  grows 
out  of  tbe  contract  on  which  tbat  suit  was 
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brougbt.  It  was  a  proiier  subject  of  Inquiry 
therein,  and  was  settled  by  the  judgment 
tl-en  rendered.  Brooke  v.  Quynn,  13  Md.  390. 
In  Annan  v.  Houck,  4  Gill,  331,  it  is  said:  A 
set-off  means  a  "cross  claim,  for  which  an 
action  might  be  maintained  against  the  plain- 
tiff, and  is  very  different  from  a  mere  right 
to  a  deduction  from,  or  reduction  of,  his  de- 
mand, on  account  of  some  matter  connected 
therewith."  Upon  the  whole,  we  think  that 
we  may  apply  to  this  case  the  doctrine  stated 
In  Gott  V.  Carr,  6  GiU  &  J.  312:  "The  well- 
settled  general  rule  being  that  a  court  of 
equity  will  not  relieve  against  a  recovery  In 
a  trial  at  law  unless  the  Justice  of  the  ver- 
dict can  be  Impeached  by  facts  or  on  groimds 
of  which  the  party  seeking  the  aid  of  chan- 
cery could  not  have  availed  himself  at  law, 
or  was  prevented  from  doing  it  by  fraud  or 
accident,  or  the  act  of  the  opposite  party,  un- 
mixed with  any  negligence  or  fault  on  his 
own  part.  And  chancery  will  only  sustain 
a  bill  Invoking  its  aid  upon  some  new  mat- 
ter of  equity  not  arising  in  the  former  case, 
or  seeking  some  relief  to  which  the  powers 
of  the  court  of  law  were  not  fully  adequate. 
It  is  a  sound  and  useful  rule  in  the  admin- 
istration of  Justice,  for  the  prevention  of 
negligence,  and  harassing  and  protracted  lit- 
igation, and  the  consequent  burdensome  ac- 
cumulation of  costs,  a  material  departure 
from  or  relaxation  of  which  would  prove 
vexatious  in  practice,  and  be  felt  as  a  pub- 
lic grievance,  by  the  great  delays,  and  some- 
times abuse,  of  Justice,  to  which  it  would 
lead."  The  decree  below  must  be  reversed, 
and  a  decree  entered  In  this  court  dismissing 
the  bill,  with  costs  in  both  courts.  Reversed, 
and  bill  dismissed. 


HOMMER  v.  STATE. 

(Court  of  Appeals  of  Maryland.    April  8,  1897.) 

Homicide— Trial— Reobi VINO   Verdict   im   Ab- 

8RN0B  OF  CouNSBi,— Right  to  Poll  Jokt. 

1.  The  riimt  of  a  defendant  on  trial  for  mur- 
der to  a  poli  of  the  jury  is  waired  if  no  demnnd 
therefor  is  made  beiore  the  verdict  is  recorded. 

2.  A  verdict  in  a  homicide  case  rendered  at  a 
regular  term  of  court  may  be  received  in  the  ab- 
sence of  defendant's  counsel  if  defendant  him- 
self is  present. 

Appeal  from  circuit  court,  Allegany  county. 

Simon  Hommer  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISCOE,  RUSSUM,  FOWLER, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Jas.  A.  McHenry  and  John  O.  Wilson,  for 
appellant.  Atty.  Gen.  Clabaugb  and  Geo.  A. 
Pearre,  for  the  State. 

BRISCOE,  J.  The  question  in  this  case  Is 
a  narrow  one,  and  arises  upon  a  motion  to 
strike  out  a  judgment  on  an  indictment  for 
murder.  The  prisoner  was  tried  before  a  Jury 
in  the  circuit  court  for  Allegany  county,  found 
guilty  of  murder  in  the  first  degree,  and  sen- 


tenced to  be  hanged.  The  motion  was  over- 
ruled, and  hence  this  appeal.  Briefly  stated, 
the  ground  for  the  motion  is  that  the  verdict 
of  the  Jury  was  taken  In  the  absence  of  the 
prisoner's  counsel  from  the  courtroom,  where- 
by it  is  claimed  that  the  prisoner  was  deprly- 
ed  of  the  right  to  a  poll  of  the  jury.  It  is  con- 
ceded that  the  trial  was  regular  In  every  other 
respect,  and  the  conviction  was  in  due  form  of 
law.  The  record  contains  none  of  the  evi- 
dence bearing  upon  the  guilt  or  innocence  of 
the  prisoner,  and,  as  this  was  a  matter  entirely 
for  the  court  and  Jmry  that  tried  the  case, 
we  are  confined  to  the  single  question  raised 
by  the  record.  The  principal  facts  are  con- 
tained in  an  agreement  of  counsel  to  be  found 
inthe  record.  It  is  this:  "It  is  agreed  as  a  fact 
In  this  case  that,  immediately  after  the  Jury  had 
retired  to  deliberate  upon  their  verdict,  the  at- 
torneys for  the  prisoner  left  the  courthouse, 
and  did  not  ask  to  be  sent  for  upon  the  re- 
turn of  the  Jury  into  court,  or  leave  any  word 
as  to  where  they  or  either  of  them  would  be 
found.  It  is  further  agreed  as  a  fact  In  tbe 
case  that  Ifr.  McHenry,  one  of  the  prisoner's 
counsel,  upon  the  retiring  of  the  jury,  went 
to  dinner  at  his  residence,  located  on  the 
same  street,  and  within  100  yards  of  the  court- 
house, and  well  known  to  the  court,  clerk, 
and  court  officials  as  the  residence  of  said  Mc- 
Henry; that  said  McHenry  remained  at  his 
residence  all  the  time  after  leaving  the  court- 
house and  the  taking  of  the  verdict,  and  could 
have  reached  the  courtroom  within  a  few 
minutes  after  being  sent  for  or  notice  given; 
but  that  no  such  word  or  notice  was  given 
him,  and  that  he  did  not  know  of  the  return 
of  the  jury  until  after  the  jury  had  been  dis- 
charged." We  have  no  doubt  as  to  the  ques- 
tion in  this  case,  and  are  of  opinion  that  the 
ruling  of  the  court  below  was  correct.  ITie 
prevailing  practice  in  the  courts  of  this  state, 
when  a  jury  has  agreed  upon  their  verdict, 
the  prisoner  being  present  In  court,  Is  to  direct 
the  verdict  to  be  taken  in  the  usual  form, 
and,  if  there  Is  no  request  for  a  poll  of  the 
jury,  to  require  the  verdict  thus  taken  to  be 
recorded.  Tlie  manifest  object  of  a  poll  of 
the  Jury  is  to  call  on  each  juror  to  answer  for 
himself  and  in  his  own  language;  In  IBVird 
V.  State,  12  Md.  514,  It  is  said  "that  when  the 
jury  be  asked  If  they  have  agreed  on  their 
verdict,  and  they  respond  that  they  have,  and 
that  their  foreman  shall  say  for  them,  and  the 
foreman,  speaking  for  the  whole  panel,  find  a 
proper  verdict,  and  the  same  be  recorded,  the 
whole  panel  bemg  called  upon  to  hearken  to 
It  as  the  court  hath  recorded  it,  and  no  objec- 
tion being  made,  either  by  any  of  the  Jury  or 
the  counsel  for  the  state  or  prisoner,  then  such 
proper  verdict,  as  given  through  the  foreman,  is 
the  verdict  of  the  whole  panel,  and  it  Is  too  late, 
after  the  record  of  It,  under  such  circumstan- 
ces, for  any  of  them  to  alter  or  amend  it.  It 
is  then  too  late  to  poll  the  panel."  While  it  Is 
true  that  a  prisoner  Is  entitled,  as  a  matter  of 
right,  to  a  ix)ll  of  the  Jury,  yet  It  is  a  right 
that  can  be  waived;   and  a  failure  to  make 
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the  demand  at  the  proper  ttme— that  is,  before 
the  verdict  baa  been  recorded— Ib  equivalent  to 
a  walrer.  This  has  been  the  uniform  prac- 
tice In  the  courts  of  the  state,  and  It  is  sup- 
ported by  both  reason  and  authority.  In  this 
case  the  circuit  court  for  Allegany  county  was 
in  regular  session,  and  the  prisoner  was  pres- 
ent at  the  time  the  verdict  was  received,  and 
could  have  demanded  a  poll  of  the  Jury. 

Bat  it  is  insisted  that  there  was  error  In 
receiving  the  verdict  in  the  absence  of  the 
prisoner's  counseL  Tills  questlop  lias  l)een 
distinctly  ruled  upon  In  some  of  the  states. 
In  Martin  v.  State,  79  Wis.  175,  48  N.  W.  119, 
it  was  held  there  was  no  error  in  receiving 
the  verdict  in  the  alisence  of  the  attorney  for 
the  defendant  The  verdict  was  received 
while  the  court  was  regularly  in  session,  and, 
il  the  counsel  for  the  defendant  desired  to 
be  present  when  the  verdict  was  received, 
there  was  nothing  to  hinder  his  being  present, 
and  it  was  not  the  duty  of  the  court  to  send 
for  him.  It  was  sufficient  If  the  defendant 
himself  was  present  when  the  verdict  was 
received,  and  there  is  no  complaint  in  tliat 
respect  Approved  in  Barnard  v.  State,  88 
Wis.  650.  60  N.  W.  1058.  In  the  case  of 
O'Bannon  v.  State,  76  Ga.  32,  the  question  is 
also  passed  upon,  and  the  court  said:  "There 
was  no  error  in  receiving  the  verdict  in  the 
absence  of  prisoner's  counsel,  the  prisoner  be- 
ing present"  And  the  same  ruling  was  made 
in  the  oases  of  Baker  t.  State,  58  Arlc.  513, 
£>  S.  W.  603,  and  Huffman  v.  State,  28 
Tex.  App.  174,  12  S.  W.  588.  In  this  state  the 
rale  has  never  prevailed  that  a  prisoner  Is  en> 
titled,  as  a  matter  of  absolute  right,  to  have 
<t>un«el  present  when  the  verdict  is  rendered. 
If  such  a  rule  was  establlfihed,  it  would  lead 
to  serlons  inconvenience  in  the  trial  of  crim- 
inal  cases,  and  might  often  result  in  a  mis- 
trial of  the  case.  There  was  therefore  no  re- 
versible error  in  overruling  the  motion  in  this 
case.  As  far  as  the  record  discloses,  the 
prisoner  enjoyed  every  right  and  privilege 
goarantied  by  oor  laws  and  constitution  to 
persons  accused  of  crime;  and,  as  there  is  no 
error  smch  as  the  prisoner  has  a  right  to  com- 
plain of.  the  Judgment  will  be  affirmed.  Jndg- 
ment  affirmed,  with  costs. 


SOUTH    BALTIMORE    HARBOR    A    IM- 
PROVEMENT  CO.   OP   ANNB  ARUN-  . 
DEL  COUNTY  v.  SMITH  et  al. 
<Coart  of  Appeals  of  Maryland.    April  1,  1897.) 
DiDiCATios — Fii.iso  or  Plat — RECOHniNO  Act. 
1.  Wh««,  by  an  agreement  duly  executed  and 
recorded,  tlie  owner  of  land  has  a^eed  to  sell 
an  interest  in  it,  the  subsequent  filing  of  a  plat 
by   the  vendor   alone,   on   which   such   land   is 
shown  as  a  public  ■<iuare,  will  not  operate  as  a 
dedication  of  it  to  ouUie  nse. 

ifnder  Laws  1831,  c.  205,  {  8,  providing 
♦hat  "all  writings  obligatory  or  contracts  for 
conrcTances  of  lands,  or  of  any  interest  or  es- 
tate of.  in,  or  relating  to  lands,"  may  l)e  record- 
ed it  duly  executed  or  adcnowledged,  a  con- 
tract, properly  executed  and  acknowledged,  by 


which  one  party  agrees  to  sell  and  the  other  to 
bny  real  estate  on  certain  conditions,  is  entitled 
to  record,  and  the  record  is  constructive  notice 
of  its  provisions. 

Appeal  from  circuit  court,  Anne  Arundel 
county,  in  equity. 

Bill  by  Henry  Smith  and  others  against  the 
South  Baltimore  Harbor  &  Improvement  Com- 
pany of  Anne  Anmdel  County  and  others  to 
enjoin  defendant  from  taldng  possession  of 
and  using  certain  land,  on  the  ground  that  it 
had  t)een  dedicated  to  the  public.  From  a  de- 
cree for  complainants,  defendants  appeal.  Re- 
versed. 

Argued  before  McSHERRY,  0.  J.,  and 
PAGE,  RUSSUM,  BKISCOB,  ROBERTS, 
and  FOWLER.  JJ. 

Isldor  Rayner  and  John  F.  WlUIams,  for  ap- 
pellants. Daniel  R.  Magruder  and  Elihu  S. 
Riley,  for  appellees. 

FOWLER,  J.  The  Patapsco  Company  was 
Incorporated  by  the  leglslatiu'e  of  Maryland 
in  the  year  1853.  It  was  authorized  by  Us 
charter  to  buy,  sell,  and  Improve  land  in  Anne 
Arundel  county.  In  the  exercise  of  the  power 
thus  conferred,  it  became  the  owner  and  en- 
tered into  the  possession  of  a  large  tract  of 
land  In  said  coimty  opposite  the  city  of  Balti- 
more. Part  of  this  land  was  laid  out  in  town 
lots,  and  a  plat  thereof  was  made,  showing 
thereon  certain  streets  and  avenues  and  a 
public  square,  which  square  contained  about 
15  acres,  which  the  plaintiffs  claim  was  dedi- 
cated to  public  use,  and  especially  for  the  use 
of  themselves,  as  owners  of  lots,  and  their 
successors  in  title.  The  name  of  the  proposed 
town,  as  appears  by  the  map,  was  to  be 
"Brooklyn."  It  was  also  spoken  of  as  the 
"City  of  Brooklyn,"  but,  except  in  name,  it 
never  l)ecame  either  a  town  or  city,  and  the 
project  of  the  Patapsco  Company  appears  to 
have  utterly  failed.  The  map  in  question, 
however,  was  recorded  among  the  land  rec- 
ords of  Anne  Arundel  coimty  by  the  secretary 
of  the  Patapsco  Company  some  time  otter  the 
recording  of  the  agreement  presently  to  l>e 
mentioned.  The  bill  alleges  that  in  the  deeds 
from  time  to  time  executed  by  said  company 
reference  Is  made  to  said  map,  and  the  lots 
described  as  thereon  laid  out  It  is  also  al- 
leged that  among  the  Inducements  helQ  out 
by  the  Patapsco  Company  to  purchasers  of 
lots  was  the  fact  that  they  would  be  entitled 
to  the  use  of  the  streets  and  public  square  as 
laid  out  on  said  map,  and  their  contention  is 
that  by  the  acts  of  the  said  company  in  no 
laying  out  and  locating  said  town  and  the 
said  lots,  streets,  and  public  square,  and  by 
making  and  recording  the  said  map,  and  the 
sale  of  said  lots  with  reference  to  it  in  the 
deeds  therefor,  together  with  the  Inducements 
before  mentioned,  such  streets  and  square  be- 
came dedicated  to  the  perpetual  use  and  en- 
joyment of  the  pimihasers  and  successive  own- 
ers and  occupants  of  said  lots.  It  is  also  al- 
leged in  the  bill  that  the  defendant  the  South 
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BalttmoK  Harbor  &  ImproTement  Company 
of  Anne  Arundel  county,  which,  for  convea- 
lence,  we  will  call  the  "Defendant  Comijany," 
by  vlrtne  of  a  pretended  purchase  from  the 
Patapsco  Company  claims  to  be  tbe  owner  of 
the  land  constituting  the  public  square,  and 
tbat  said  detendant  company  bad  taken  pos- 
session of  said  square,  and  was  about  to  cut 
do¥m  the  trees  thereon,  and  to  cultivate  tbe 
land  embraced  therein.  They  (the  plaintiffs) 
asl^ed  for  and  obtained  from  the  circuit  conrt 
of  Anne  Arundel  county  an  order  for  a  pre- 
liminary injunction  restraining  the  defendant 
company  from  exercising  any  acts  of  owner- 
ship over  the  said  square.  This  order  is  dated 
tbe  28th  January,  1880.  On  the  24th  March, 
1887,  the  joint  and  several  answer  of  the  de- 
fendant company  and  other  defendants  was 
filed.  Notbiag  further  appears  to  have  been 
done  by  either  party,  with  the  exception  of  the 
partial  examination  of  one  witness  on  the  part 
of  tbe  plaintiffs,  until  the  23(1  January,  1890, 
when  the  plaintiffs  filed  a  petition  for  leave 
to  take  additional  testimony.  The  testimony 
was  filed  2l8t  July  last,  and  on  the  l€th  No- 
vember following  a  pro  forma  decree  was 
passed,  making  the  Injunction  perpetual. 
From  this  decree  all  tbe  defendants  have  ap- 
pealed. 

It  win  be  seen  from  the  foregoing  statement 
that  there  is  but  one  question  involved,— 
whether  the  land  which  is  designateo  as  a 
public  square  has  been  dedicated  to  public  use. 
We  have  already  set  forth  with  sufficient  full- 
ness the  facts  on  which  the  plaintiffs  rely  In 
their  bin  to  establish  a  dedication,  and  we 
will  now  state  those  on  which  the  defend- 
ants rely  to  show  there  never  was  any  such 
dedication  of  the  square  either  by  the  Patap- 
sco Company.  Its  predecessor  In  title,  or  by 
itself.  Tbe  first  and  most  Important  fact  re- 
lied on  by  the  defendants  is  that  on  the  14th 
Jnly,  1858,  the  Patapsco  Company,  which  It 
is  conceded  then  owned  the  square  tai  ques- 
tion, unless  theretofore  dedicated,  made  a  con- 
tract with  a  CMporatlon  known  as  -the  Brook- 
lyn Company,  by  which  the  former  agreed  to 
lay  out  on  a  part  of  Its  lands  a  town  to  be 
called  "Brooklyn,"  and  prepare  a  plat  thereof 
from  a  lithographed  plat  then  existing,  divided 
into  lots  of  certain  sises,  and  to  grant  to  the 
Brooklyn  Company  the  privilege  of  purchasing 
a  certain  number  of  said  lots  on  terms  there- 
in set  forth.  That  agreement  contained  tlve 
following  provision:  "The  Brooklyn  Company 
may  fence  in  the  public  square  to  be  located 
on  the  proposed  plat,  as  now  shown  on  the 
lithographed  plat,  and  may  plant  and  embel- 
ish  the  same  with  walks,  trees,  etc.,  and  may 
erect  thereon  any  temporary  improvements  at 
its  own  exx>en8e,  and  such  improvements  to  be- 
long to  the  Brooklyn  Company,  and  may  be 
removed  at  any  time  before  July  1st,  1866,  at 
which  date  all  exclusive  tights  of  the  Brook- 
lyn Co.  as  to  said  square  shall  cease,  and 
tbe  square  be  vested  Jointly  In  the  contract- 
ing parties  hereto,  for  such  uses  and  pur- 
poses as  they  shall  agree."    This  agreement 


was  duly  acknowledge  and  recorded  on  tfae 
eth  October,  1S58,  among  the  land  records  of 
Anne  Arundel  county.  As  we  have  already 
seen,  the  map  or  plat  relied  on  by  the  plain- 
tiffs was  filed  tat  record  Ib  the  same  cotmty 
by  the  secretary  of  the  Patapsco  Company 
some  time  subsequent  to  the  recording  of  tbe 
agreement.  By  conveyances  subsequent  to 
the  recording  of  the  agreement  the  defendant 
company  became  the  successor  In  title  to  tbe 
two  corporations  therein  named,  and  Its  con- 
tention is  that  it  has  now  vested  hi  it  all  tbe 
title  and  estate  of  both  of  said  companies, 
and  is,  therefore,  the  absolute  donee  in  fee  of 
the  gronnd  designated  as  a  square.  We  do 
not  understand  that  there  is  any  question 
made  as  to  the  fact  of  these  CMiveyances,  al- 
though they  are  not  before  us  in  this  record; 
but  the  difference  arises  as  to  their  legal  effect, 
the  plaintiffs  contending  that  they  could  not 
operate  to  recall  or  destroy  a  dedication  made 
before  they  were  executed,  and  the  defendants 
claiming  that  neither  before  nor  after  the  ex- 
ecution of  tlie  agreement  between  it  and  the 
Brooklyn  Company  was  any  dedication  made, 
and  bases  its  dalm  of  absolute  ownership  on 
the  true  construction  of  that  agreement,  as 
well  as  on  the  subsequent  conveyances  above 
mentioned. 

The  law  Involved  In  this  case  Is  well  set- 
tled. It  has  been  always  held.  In  this  state 
and  elsewhere,  that  whether  a  dedication  to 
the  public  has  been  made  depends  in  every 
case  upon  the  Intention  of  the  parties,  and 
this  whether  dedication  Is  claimed  by  acts 
In  pais,  by  solemn  conveyances  of  record,  or 
by  Judicial  proceedings.  And  It  Is  also  as 
well  settled  that  such  Intention  to  dedicate 
must  be  established  by  clear,  satisfactory, 
and  unequivocal  testimony.  T^us  It  has 
been  heW  that,  although  a  presumption  aris- 
es that  a  dedication  was  intended  by  reason 
of  the  conveyance  of  land  binding  on  the 
sides  of  a  street,  yet  this  presumption  will 
be  rebntted  by  the  execution  of  a  snbse- 
quent  deed  by  the  same  grantor  to  the  same 
grantee  of  the  bed  of  the  street.  And  there- 
fore, when  the  street  was  actually  opened 
by  the  dty  of  Baltimore.  It  was  compelled  to 
pay  substantial  damages.  Hall  v.  Mayor, 
etc.,  of  Baltimore,  56  Md.  187.  And  so  in 
Pitts'  Case,  73  Md.  320,  21  AU.  52,  it  Is  said 
that  the  Intention  to  dedicate  by  a  sale  and 
conveyance  of  lots  blading  upon  a  street 
"may  be  rebutted  in  many  ways;  as  by  other 
express  covenants  or  agreements  between 
the  parties,  or  by  the  fact  that  the  call  for 
the  street  was  made  merely  for  the  purpose 
of  convenient  description  of  boundaries, 
•  •  •  or  by  any  other  circumstances  show- 
ing the  absence  of  an  intention  to  dedicate 
to  public  use."  Tbe  rule  that  tbe  strongest, 
clearest,  and  most  convincing  proof  will  be 
required  to  establish  a  dedication  has  been 
announced  again  and  again  by  this  court. 

It  is  claimed  by  the  plaintiffs  that  the  al- 
leged dedication  was  effected  by  the  laying 
of  the  square  on  the  map,  by  the  sale  of 
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lots  in  accordance  with  utd  with  reference 
to  said  map,  and  by  repieeentatlons  made 
b7  tlK  agents  of  the  Patapsco  Company  thai 
the  streets  and  square  as  tliey  appeared  on 
tlte  map  should  be  enjoyed  by  the  purchasera 
of  lots.  Now,  It  may  be  conceded  that,  if 
tliere  were  any  owners  of  lots  who  purchased 
under  snch  clrenmstancea,  and  wltbont  no- 
tice of  the  contents  of  the  agrreement  be- 
tweoi  the  Patapsco  and  Brooklyn  Compa. 
Bles,  they  wonid  have  a  standing  in  a  court 
of  equity.  Bat  what  is  the  evidence?  We 
tiare  already  seen  that  on  the  6th  of  October, 
1858,  the  agreement  Jnst  mnitioned.  under 
which  the  defendant  company  claims  it  was 
impossible  tliere  could  be  any  presumption 
of  an  intention  to  (tedicate,  was  placed  upon 
record.  It  seems  to  us  that,  in  th»  face  of 
tlie  language  of  that  agreement,  the  strength 
of  the  defendants'  position  cannot  be  denied. 
From  its  date— 14th  July,  1858— the  Broolclyn 
Company  was  to  hare  excdnslve  control  of 
the  square,  with  the  privilege  of  planting 
trees,  making  walks,  and  erecting  at  Its  own 
expense  any  temporary  improvements  which 
could  be  removed  before  July  1,  1860,  when 
the  groond  called  the  "Square"  vested  Joint- 
ly in  the  two  companies,  for  sneh  naes  as 
they  should  mutually  agree.  If  this  be  a 
Talid  contract,— as  it  undoubtedly  Is,— then 
from  the  time  it  was  iriaced  upon  record  it 
was  constructive  notice  to  all  the  world  that, 
so  far  from  the  square  being  a  public  square, 
it  was  the  private  property  of  the  two  con- 
tracting corporations,  unless,  as  claimed  by 
the  plaintiffs,  this  agreement  was  not  such 
a  paper  as,  under  the  then  existing  registry 
laws  of  this  state,  was  authorized  to  be  reg- 
istered or  recorded.  It  lias  been  held  that 
the  doctrine  of  constructive  notice  has  no 
application  to  deeds  or  papers  which  may  be 
in  fact  recorded,  though  not  required  or 
aathorised  so  to  be.  Johns  v.  Reardon,  3 
Md.  Ch.  57;  Glenn  v.  Davis,  35  Md.  215.  And 
therefore,  unless  this  agreement  is  such  a 
deed  or  contract  as  was  authoriaed  by  Act 
1831.  c.  205,  to  be  registered,  knowledge  oC 
its  contents  cannot  be  Imputed  to  the  plain- 
tilTii  or  their  predecessors  in  title,  in  tbe  ab- 
sence of  proof  of  actoal  notice.  By  section 
i  of  the  act  Just  mentioned  it  is  provided 
that  in  ail  eases  of  acknowledgments  of 
deeds.  <»  conveyances  or  writings  obligatoi?, 
or  contracts  of  or  relating  to  lands,  etc.,  or 
any  right,  title,  Interest,  estate,  or  use  there- 
in, the  Justice  taking  8«ch  acknowledgment 
sliall,  etc.  And  secticm  3  provides  that  thte 
following  may  be  reeeirded  if  duly  executed 
and  acknowledged  as  deeds,  namely,  "all 
writinga  obiigatoiT'  or  contracts  for  convey- 
ances ot  lands  or  of  any  interest  or  estate 
ot  la  or  relating  to  lands,"  etc.  Upon  its 
face  the  agreement  In  question  is  "a  writing 
obligatory  relating  to  land,"  by  which  the 
I'&tapsco  Company  agrees  to  sell,  and  the 
R^ooklyn  C(MupanT  agrees  to  purchase,  upon 
certain  conditions,  A  large  number  of  lota, 
*Ad  the  farmer  agrees  te  "execute  deeds" 


for  the  same  upon  certain  conditions  therein 
mentioned.  It  was  contended  on  the  part 
of  the  plaintiffs  that  only  deeds  of  convey- 
ances and  what  are  technically  4*alled  "bonds 
of  conveyance"  are  contemplated  by  this  act 
to  be  recorded.  But,  in  so  far  as  concerns 
the  act  we  are  now  considering,  this  would, 
we  think,  independent  of  authority,  be  too 
narrow  a  construction.  But  in  the  case  of 
Insurance  Co.  v.  Shrive,  8  Md.  Ch.  384,  the 
ciiancellor  said:  "There  Is  nothing,  as  I  con- 
ceive, in  the  registry  acts,  which  restricts 
tbem  to  conveyances  of  tlie  legal  title  or  es- 
tates, and  in  the  words  of  that  eminent 
Judge  who  delivered  the  opinton  of  the  court 
of  appeals  in  Hays  v.  Richardson,  1  GUI  Jk 
J.  3&i:  Their  design  was  that  all  rights,  in- 
cumbrances, or  c(Miveyances  tovtehlng  or  in 
any  wise  concerning  land  should  appear  on 
tbs  public  records.'  "  And  we  believe  tlie 
general  practice  as  to  registration  of  papers 
has  been  in  accordance  with  this  view  be- 
fore and  since  the  adoption  of  the  Code. 
Unless,  therefore,  the  plaintiffs  have,  by  tlte 
evidence  offered  by  them,  established  a  dedi- 
cation either  by  acts  in  pais,  or  by  deed  or 
both,  before  the  6th  October,  1858,  when  this 
agreement  was  recorded,  their  attempt  to 
do  so  must  fail,  for,  aft«-  the  recording  of 
the  agn^eement,  they  and  all  the  world  were 
bound  to  take  notice  tiiat  the  square  was 
under  the  control  of  the  Brooklyn  Company 
until  1866,  and  thereafter  it  became  the  Joint 
property  of  the  two  contracting  corporations. 
After  the  recording  of  this  paper,  no  act  or 
deed  of  the  Patapsco  Company  alone  could 
work  a  dedication,  and  there  is  no  satisfac- 
tory evidence  that  either  company  did  any- 
thing to  Indicate  an  iuteniion  to  dedicate 
the  square  to  public  use.  What  Is  the  evi- 
dence relied  on  to  prove  a  dedication  before 
Gth  October,  1858?  In  the  first  place,  the 
plaintiff  Henry  Smith  holds  his  lot  by  deed 
from  B.  W.  Templeman  and  wife,  dated  Slat 
December,  1874,  and  Tenipleman's  deed  from 
the  Patapsco  Company  is  dated  lltb  July, 
1872.  The  deed  from  the  Patapsco  Compa- 
ny to  Donelson  is  dated  9th  September,  ISTZ, 
that  to  Roche  in  1859,  and  that  to  McPher- 
son  in  1862.  Thus  all  of  the  deeds  which 
are  produced  to  show  the  lots  were  conveyed 
with  reference  to  the  streets  and  square  as 
laid  out  on  said  map  are  subsequent  to  the 
time  required,  and  not  one  of  them  is  the 
Joint  deed  of  the  two  parties,  who  alone  were 
the  absolute  owners  of  the  ground  claimed 
to  be  dedicated.  Some  effort  was  made  to 
prove  sales  of  lota  within  the  time,— tltat  is, 
before  October,  1868,— and  the  direct  ques- 
tion was  asked  Mt.  TempleBian.  the  most  In- 
telligent and  best  informed  witness  who  was 
examined,  if  he  had  any  memoranda  In  his 
possession  to  shew  whether  any  sales  had 
been  mode  before  that  time,  and  he  answer- 
ed that  be  had  none.  He  was  also  asked  if 
he  could  state  the  dates  when  the  lots  were 
agreed  to  be  sold  to  other  parties,  but  lie 
was  able  only  to  sagr  that  be  had  h>c»ted 
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lots  In  18S7  and  1858,  but  whether  the  lots 
80  located  were  sold  and  conveyed  In  such  a 
way  as  to  show  a  dedication  does  not  ap- 
pear. The  witness  Stall  and  his  wife  also 
testify  from  recollection  that  they  bought  a 
lot  from  the  Patnpsco  Company  prior  to 
1858,  and  promised  to  produce  the  deed;  but 
they  hare  failed  to  do  so.  Nor  Is  the  erl- 
dence  satisfactory  In  regard  to  the  alleged 
inducements  offered  to  purchasers.  Mr, 
Stall,  in  answer  to  the  question  wliether  he 
bought  his  lot  on  certain  representations  al- 
leged to  have  been  made  as  to  the  square, 
said  that  when  be  had  money  he  bought  the 
lots,  and  that  the  tndncemcnts  bad  nothing 
to  do  with  his  action.  He  never  saw  a  map 
with  the  square  on  It.  Mr.  Templeman  also 
says  that  he  presumes  the  square  was  held 
out  as  an  Inducement  to  buy  lots,  but  he 
does  not  recollect  it  The  so-called  "Pro- 
spectus and  I>Iai?rara"  which  was  issued  by 
.\Ir.  Templeman  was  also  relied  on  as  evl- 
denee  to  show  a  dedication  In  1878.  It  stat- 
ed that  a  public  square  bf  16  acres  had  been 
reserved  for  settlers.  It  Is  without  date,  and 
it  does  not  appear  when  it  was  Issued,  but 
it  was  stated  in  argument  that  it  was  first 
circulated  In  1878  or  1880,  after  the  bridge 
was  made  free.  But,  as  we  have  already 
said,  no  act  of  the  Patapsco  Company  alone 
could,  after  the  recording  of  the  agreement, 
resnit  in  a  dedication.  The  testimony  shows 
that  this  circular  was  an  effort  of  Mr.  Tem- 
pleman, who  was  then,  and  still  Is,  the 
secretary  of  the  Patapsco  Company.  It  is 
true,  be  says  that  both  companies  were  cog- 
nizant of  his  action,  to  the  best  of  his  knowl- 
edge. But  there  Is  no  evidence  that  either 
company  authorized  him  to  print  or  distrib- 
ute the  paper  In  question.  tFnder  these  cir- 
cumstances, this  evidence  cannot  be  accepted 
as  satisfactory  and  conclusive  proof.  Who 
and  where  are  the  settlers— settlers  after 
1878— who  are  claiming  to  have  made  good 
the  Implied  promise  of  this  defendant  to  ded- 
icate nud  maintain  a  public  square  In  the 
city  of  Brooklyn?  No  lots  appear  to  have 
been  sold  and  conveyed  after  Issuing  of  the 
circular,  and  before  the  time  when  the  In- 
terests of  the  other  two  companies  merged 
in  the  defendant  company,  who  claims  to  be 
a  bona  fide  purchaser  for  value?  There  is 
some  other  testimony  as  to  dedication  and 
as  to  Inducements,  but  none  of  It  Is  so  cogent, 
persuasive,  and  full  as  to  destroy  all  rea- 
sonable doubt  of  the  Intention  of  the  owners 
to  dedicate.  -  While  some  of  the  acts  of  the 
parties  would  tend  to  show  an  Intention  to 
dedicate,  yet.  In  view  of  all  the  circumstan- 
ces of  the  case,  and  especially  In  view  of  the 
recorded  agreement,  we  think  the  parties 
never  Intended  to  relinquish  their  claim  to 
the  land  In  dispute,  and  at  the  most  they  In- 
tended only  a  conditional  dedication,  an  In- 
stance of  which  it  was  said  In  White  v. 
Flannlgain,  1  Md.  543,  will  be  found  in  How- 
ard V.  Rogers,  4  Har.  &  J.  278,  where  the 
ground  was  given  for  a  public  square  upon 


the  implied  condition  tbat  the  seat  of  gov- 
ernment would  be  moved  from  Annapolis  to 
Baltimore,  and,  the  condition  not  having 
been  fulfilled.  It  was  held  there  was  no  dedi- 
cation. Doubtless,  If  the  city  or  town  of 
Brooklyn  had  ever  existed  anywhere  except 
on  the  map  the  dedication  here  claimed 
would  have  become  complete,  and  the  own- 
ers of  the  ground  would  have  been  glad  to 
waive  all  their  claims  in  favor  of  the  public. 
Dedication  by  user  was  disclaimed  at  tbe 
hearing,  although  some  reliance  is  based  up- 
on this  view  In  appellees'  brief.  The  evi- 
dence, however.  In  regard  to  user  Is  very  un- 
sati>!factory,  and  we  think  the  position  was 
properly  abandoned.  It  follows  that  the  de- 
cree appealed  from  must  be  reversed.  De- 
cree reversed  and  bill  dismissed. 


DROVERS'  ft  MECHANICS'  NAT.  BANK 

V.  ROLLER  et  al. 
(Court  of  Appeals  of  Maryland.    April  1,  1897.) 

ASSIONMENT  POK  BENEFIT  OF   CkEDITORS — TbUSTS 

— Foi.i/OwrxG  Tbcst  FfNns. 

1.  Money  collected  by  a  broker's  assignee  for 
the  benefit  of  creditors  from  sales  made  by  the 
broker  belongs  to  the  coDsignor  (or  whom  the 
sales  were  made,  where  the  check  sent  by  the 
broker  therefor  was  dishonored. 

2.  No  lien  exists  on  assets  in  tlie  hands  of  an 
assignee  for  the  benefit  of  creditors  for  trust 
funds  used  by  the  insolvent  in  paying  debts, 
and  which  did  not  po  to  swell  the  fund  sought 
to  be  charged. 

Appeal  from  circuit  court  of  Baltimore  city. 

In  the  matter  of  tbe  trust  estate  of  Sheeler 
&  Ripple,  Insolvent.  The  claims  of  D.  &  W. 
Roller  and  William  Lynn  against  the  estate 
were  allowed,  and  the  Drovers'  &  Mechan- 
ics' National  Bank,  an  excepting  creditor,  ap- 
peals.    Modified. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISCOE,  RUSSUM,  FOWLEIl. 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

James  McGolgan,  for  appellant  S.  S.  Flel<l. 
for  appellees. 

McSHERRY,  O.  J.  There  are  two  quos- 
tlons  to  be  disposed  of  on  this  appeal,  and 
they  both  arise  upon  exceptions  to  an  au- 
ditor's report.  One  involves  quite  an  Inter- 
esting question  of  law;  the  other  chiefly  a 
question  of  fact.  The  circumstances  out  of 
which  the  Qnt  question  grows  are  these:  The 
firm  or  co-partnership  of  Sheeler  &  Ripple 
had  for  a  ntunber  of  years  been  engaged  In 
the  live-stock  commission  business  in  Balti- 
more. On  the  17th  day  of  January,  1895.  I>. 
&  W.  Roller,  of  Tennessee,  consigned  to  Shelt- 
er ft  Ripple,  for  sale,  a  quantity  of  live  boss, 
which,  when  received  by  the  consignees,  un 
January  2l8t,  were  sold  In  several  lots  for  the 
consignors;  and  on  January  24th  an  account 
of  sales,  together  with  a  check  for  the  net 
amount  of  tbe  proceeds  after  deducting  com- 
missions and  freight  charges,  was  mailed  to 
tbe    cousignorB.    On    the   Slat    of  January. 
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Sheeltf  &  Ripple,  being  then,  and  apparently 
hjiving  been  for  some  months  anterior  thereto, 
hupelessly  insolTent,  executed  a  deed  of  troat 
for  the  benefit  of  their  creditors;  and  when 
the  checic  given  to  D.  &  W.  Roller  reached 
in  due  course,  on  the  3d  of  February,  tlie 
Drovers'  &  Mechanics'  National  Bank,  upon 
which  it  had  been  drawn,  there  were  no 
fonds  in  bank  to  the  credit  of  the  drawers, 
ihey  having  previously  overcheclied  their  ac- 
rount,  and  the  check  was  dishonored.  The 
fonda  actually  received  by  Sheeler  &  Ripple 
for  the  hogs  sold  had  been  paid  out  on  other 
cliecks  given  for  other  demands.  Most  of 
the  bogs  were  sold  for  cash,  and  the  proceeds, 
without  earmark  or  Identification,  were  placed 
to  the  credit  of  Sheeler  &  Ripple,  Intermingled 
with  fluids  of  their  own,  in  the  Drovers'  & 
Mechanics'  National  Bank,  where  the  partner- 
ship bank  account  was  kept;  but  a  portion 
of  the  hogs  had  not  been  paid  for  by  the  pur- 
chasers of  them  when  the  deed  of  trust  was 
made,  and  afterwards  the  trustees  collected, 
and  now  have  In  tbebr  hands,  these  particular 
proceeds  of  sales.  D.  &  W.  Roller  filed  their 
claim  in  the  trust  estate  for  the  whole  net  pro- 
ceeds of  sale,  and  Insist  that  they  are  entitled 
to  a  priority  over  other  creditors  to  the  ex- 
tent of  the  whole  net  proceeds  of  the  sales 
lit  their  hogs.  The  assets  in  the  hands  of  the 
tnutees  consist  of  collections  made  by  them, 
Imt,  except  as  Just  stated,  do  not  represent 
the  ;)roceeds  of  the  sales  of  Rollers'  consigned 
bogs,,  or  tlie  proceeds  of  the  sale  of  any  other 
liroperty  In  which  the  proceeds  of  the  sales 
of  those  hogs  have  been  invested.  The  first 
nuestion,  then,  is:  Are  D.  &  W.  Roller  enti- 
iled,  imder  these  circumstances,  to  a  preferen- 
tial lien  upon  the  genernl  assets  of  Sheeler  & 
Kipple  Id  the  hands  of  the  trustees  for  the  full 
amount  of  the  claim  they  have  ngaiust  the 
io-solveut  firm  for  the  proceeds  of  the  sales  of 
the  consigned  hogs?  Wltli  respect  to  the  pro- 
ceeds of  sale  which  actually  went  into  the 
Lands  of  the  trustees  after  their  appointment, 
there  can  be  and  there  Is  no  difficulty  what- 
ever. When  goods  or  chattels  are  consigned 
10  a  commission  merchant  or  broker  for  sale, 
the  title  does  not  vest  In  the  latter,  but  re- 
loains  in  the  consignor,  and  the  money  aris- 
ing from  a  sale  of  them  is  the  money,  not  of 
the  agent,  bnt  of  the  owner  of  the  consigned 
property.  Hence,  whenever  the  money  can  be 
traced.  It  may  be  claimed  by  its  owner,  and 
upon  an  assignment  being  made  for  the  bene- 
fit of  creditors  the  trustees  can  have  no  great- 
et  right  to  the  money  than  his  grantor,  the 
consignee,  possessed.  The  proceeds  of  the 
Kates  of  Rollers'  bogs  that  have  actually  gone 
into  the  possession  of  the  trustees,  and  which 
»K  capaiile  of  identification,  belong  to  the 
Hollers,  and  mtist  be  paid  over  to  them;  but 
quite  another  and  a  different  condition  exists 
in  regard  to  the  proceeds  rec^ved  Dy  the  in- 
oolvent  firm,  and  spent  or  dissipated  by  them 
More  the  trustees  were  appointed.  The  gen- 
<'ial  doctrine  In  relation  to  the  right  of  the 
owner  of  property  or  the  cestui  que  trust  to 


follow  and  reclaim  his  property  is,  we  think, 
thoroughly  settled.  The  early  Bngltsh  cases 
only  went  to  the  ext^it  of  holiltng  tiiat  the 
owner  of  property  intrusted  to  an  agent,  fac- 
tor, or  trustee  could  follow  and  retake  ills 
property  from  the  possession  of  such  agent, 
factor,  or  trustee  or  others  in  privity  with 
him,  whether  such  property  remained  In  Its 
original,  or  had  been  changed  into  some  differ- 
ent or  substituted,  form,  so  long  as  it  could 
be  ascertained  to  be  the  same  property,  or  the 
product  or  proceeds  thereof,  unless  the  su- 
perior rights  of  bona  fide  purchasers  for  value 
and  without  notice  had  Intervened;  but  that 
snch  right  of  reclamation  ceased  when  the 
means  of  ascertainment  failed,  as  when  the 
subject  of  the  trust  was  money,  or  had  been 
converted  into  money,  and  then  mixed  and 
confounded  In  a  g;eneral  mass  of  the  same 
description,  so  as  to  be  no  longer  dlvl8ib\,e  or 
distinguishable.  The  more  recent  rule,  how- 
ever, in  England,  as  to  following  trust  mon- 
eys, is  broader,  and  goes  to  the  extent  of  hold- 
ing that,  if  money  held  by  a  person  in  a  fidu- 
ciary character  has  been  paid  by  him  to  his 
account  at  his  banker's,  the  person  for  whom 
he  held  the  money  can  follow  it,  and  has  a 
clioi'ge  on  the  balance  in  the  banker's  bands; 
and  that.  If  a  person  who  holds  money  In  a 
fidttdaiy  character  pays  It  to  his  account  at 
his  banker's,  and  mixes  It  with  his  own  money, 
and  afterwards  draws  out  sums  by  checks  in 
the  ordinary  manner,  the  drawer  must  be 
taken  to  have  drawn  out  bis  own  money  in 
preference  to  the  trust  money.  Knatchbuil 
V.  Hallett,  13  Oh.  Dlv.  098.  This  court,  in 
Englar  v.  Offutt,  70  Md.  78,  16  Afl.  497,  fol- 
lowing closely  the  supreme  court  of  the  United 
States  In  Central  Nat.  Bank  v,  Connectieut  Mnt. 
Life  Ins,  Co.,  104  U.  S.  54,  has  announced  the 
same  principles.  But  it  Is  now  insisted  that 
the  doctrine  lias  been  expanded  and  amplified, 
and  that,  though  the  funds  cannot  be  traced 
or  Identified,  a  lien  still  exists  upon  the  debt- 
or's general  assets  in  the  hands  of  his  trustee 
in  favor  of  the  owner  or  cestui  que  trust  whose 
property  or  money  has  been  mingled  with 
that  of  the  fiduciary,  and  has  been  used  by 
bim  in  liquidating  other  claims  against  him- 
self; and  that  this  lien  is  a  preferential  one* 
over  other  creditors  of  the  debtor.  The  theory 
upon  which  this  supposed  enlarged  doctrine 
rests  Is  that.  Inasmuch  as  the  wrongful  appli- 
cation of  the  trust  funds  reduces  the  general 
Indebtedness  of  the  fiduciary,  his  assets,  swell- 
ed to  the  extent  of  that  reduction,  ought  to  be 
Impressed  with  a  trust  or  lien  In  favor  of  the 
person  whose  money  or  property  has  been  Im- 
properly employed  and  used  to  discharge  'the 
Individual  indebtedness.  There  are  some  cas- 
es which  support  tills  view.  People  v.  City 
Bank  of  Rochester,  96  N.  Y.  32;  McLeod  v. 
Evans,  66  Wis.  401,  28  N.  W.  173,  214:  Fran- 
cte  V.  Evans,  69  Wis.  115,  38  N.  W.  93;  Bow- 
ers v.  Evans,  71  Wis.  133,  36  N.  W.  620.  Har- 
rison V.  Smith,  S3  Mo.  210;  and  some  others. 
But  it  is  obvious,  even  if  these  cases  were 
not  opposed  to  the  general  principles  already 
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alluded  to,  and  even  if  they  had  not  been 
questioned,  and  gome  of  them  flatly  overmled, 
that  tliey  proceed  upon  a  wholly  fallacious 
and  untenable  theory.  They  are  founded  up- 
«n  the  assumption  that  the  misapplication  of 
the  trust  funds  by  the  fiduciary  to  tlie  payment 
'Of  his  own  debts  actually  swells  tlie  volume 
of  his  assets.  This  is  the  introduction  of  a 
new  and  unsound  principle  into  an  old  and 
well-lcnown  doctrine  of  equity.  But,  instead 
of  such  a  misappropriation  swelling  the  vol- 
ume of  the  debtor's  assets,  it  would  merely 
diminish  the  amount  of  Ids  Indebtedness,  and 
this  would  benefit  the  estate  only  to  the  ex- 
tent that  it  increased  the  percentage  that  the 
other  eredltors  wonid  receive,  provided  the 
amoimt  of  vhe  misappropriation  were  not  de- 
ducted as  a  preferred  demand.  The  case  of 
People  V.  City  Banli  of  Rochester,  96  N.  Y. 
'  32,  Y'hich  was  followed  in  McLeod  v.  Evans, 
<;e  Wis.  401,  28  N.  W.  173,  214,  if  it  can  be 
held  to  support  this  new  doctrine  (for  it  Is  a 
twief  opinion,  restinic  on  no  well-defined  prin- 
ciple), is  in  conflict  with  the  more  recent  case 
of  Cavin  V.  Gleason,  105  N.  Y.  258,  11  N.  E. 
504,  wherein  It  was  expressly  decided,  in  dis- 
posing of  this  very  contention,  tiiaf  it .  was 
"(]uite  too  vague  an  equity  for  Judicial  cogni- 
zance," and  tliat  there  was  "no  case  justifying 
relief  upon  such  a  circumstance."  McLeod  v. 
Bvans,  snpra,  Francis  v.  Evans,  supra,  Bow- 
ers V.  Evans,  supra,  determined  by  a  bare 
majority  of  the  court,  were  subsequently  over- 
ruled in  Silk  Co.  V.  Flanders,  87  Wis.  237,  C8 
N.  W.  383,  the  opinion  of  the  court  tielng  de- 
livered by  one  of  the  judges  who  dissented 
in  McLeod  v.  Evans;  and  those  cases  are 
consequently  no  longer  authority  even  in  the 
state  of  WiscoBshi.  In  Slater  v.  Oriental 
Mills.  18  B.  I.  362.  27  Ati.  443;  Shields  v. 
Thomas,  71  Miss.  2(10,  14  South.  84;  Ferchen 
V.  Arndt.  26  Or.  121,  37  Pac.  161;  Bank  v. 
Dowd,  38  Fed.  172;  Little  v.  Ohadwicli 
(.Mass.)  23  N.  B.  1005,— the  doctrine  of  the 
Wisconsin,  Iowa,  Kansas,  Missouri,  and  Tex- 
as cases  is  criticised  and  repudiated.  The  dis- 
tinction between  the  two  conditions  that  are 
presented  when,  first,  trust  funds  remain  In 
the  Insolvent  estate,  and  go  to  swell  it,  and 
when,  secondly,  trust  funds  have  been  dis- 
sipated or  spent  and  used  in  the  payment 
of  debts  due  by  the  fiduciary,  and  therefore  no 
longer  constltnte  a  part  of  his  estate.  Is  a  per- 
fectly manifest  one;  and  the  fimdamental  er- 
ror imderiylng  the  cases  we  have  been  review- 
ing consists  in  confusing  or  confounding  these 
essentially  dissimilar  conditions,  and  a  conse- 
quent failure  to  distingnish  laetween  iwopwty 
which  may  be  either  specifically  identified  as 
belonging  to  the  claimant,  or  money  traced  to 
and  remaining  in  the  hands  of  the  factor  ae 
trustee  on  the  one  band,  and,  on  the  other 
Band,  money  arising  from  the  sale  of  property 
confessedly  never  owned  by  the  claimant  or 
cestui  que  trust,  or  confessedly  not  purchased 
with  money  b^ooging  to  him.  Creditors  have 
no  right  to  share  in  tiiat  wliicb  is  sliown  not 
to  toelong  t»  the  d^tor,  and,  convwsely,  a 


claimant  has  no  right  to  talte  from  creditors 
that  which  he  cannot  siww  to  be  equitably 
bis  own.  But  just  here  comes  the  argument 
Oiat  it  Is  equitably  his  own,  because  the  debt- 
or has  taken  the  claimant's  money,  and  min- 
gled it  with  his  estate,  whereby  the  estate  is 
swelled  precisely  that  much.  But,  obviously, 
as  applicable  to  aU  cases,  the  argnment  is  nn- 
sonnd.  Where  the  property,  or  its  equivalent, 
remains,  there  can  be  no  contention  that  the 
claim  ,is  just  and  enforceable;  but  where  It 
has  ^n  dissipated,  and  Is  gone,  the  appro- 
priation of  some  other  property  in  its  stead 
simply  takes  from  creditors  that  whidk  clearly 
belongs  to  them.  In  one  of  the  cases  the  illuii- 
tratlon  was  used  by  Knight  Bmee  of  a  debtor 
mingling  trust  funds  with  his  own  in  a  chest; 
and  in  another  Sir  G««rge  Jessel  likened  the 
situation  to  that  of  a  debtor  who  had  mingled 
trust  funds  with  his  own  in  a  bag.  Though 
the  particular  money  cannot  be  identified,  the 
amotmt  is  swelled  jnst  so  much,  and  the 
amount  added  belongs  to  the  cestui  que  trust. 
But  where  all  the  money  has  been  spent, — 
where  Knight  Bruce's  chest  or  Jessel's  bag  Is 
empty,— there  is  no  swelling  of  the  estate  at 
all;  and  in  such  a  contingency  it  comes  to 
this:  that  a  court  of  equity  is  asked  to  order 
a  like  amount  to  be  taken  out  of  some  other 
chest  or  bag,  or  out  of  the  debtor's  general  es- 
tate, not  because  the  creditors  who  are  enti- 
tled to  be  paid  out  of  that  general  estate  hare 
done  any  wrong,  but  because  the  debtor  has 
been  guilty  of  misconduct  as  a  trustee.  It 
comes  down  to  the  ordinary  case  of  misfor- 
tune on  the  part  of  the  cla!m.int  or  cestui  que 
trust  whose  confidence  in  a  trustee  or  fiduciary 
has  been  abused.  Slater  v.  Oriental  MiUn, 
supra. 

But  the  case  of  Euglar  v.  Offutt,  70  Md.  78, 
16  Atl.  497,  affords,  in  our  judgment,  a  com- 
plete answer  to  the  contention  of  D.  &  W. 
Roller  as  respects  that  porticMD  of  their  claim 
now  under  consideration.  In  that  ease  it  ap- 
peared that  John  P.  Shrlver  had  been  en- 
gaged In  business  as  a  merchant  and  nianii- 
factorer  under  the  name  and  style  of  J.  P. 
Shrlver  &  Co.  In  May,  1888,  he  was  ap- 
pointed guardian  of  two  Infants,  and  received 
sometlilng  over  ^10.000  belonging  to  them. 
On  the  day  he  received  this  money  he  deport- 
ed nearly  all  of  it  in  the  Howard  Bank,  to  his 
own  credit,  ia  an  account  kept  in  the  name 
at  John  P.  Shrlver  &  Co.  Against  this  and  all 
other  credits,  aggregating  considerably  more 
than  double  the  guardianship  fund,  he  check- 
ed and  drew  out,  as  he  needed  tine  money,  the 
whole  amount  of  his  deposits,  except  the 
trifling  sum  of  |48.49.  In  December,  1885, 
Edward  C.  Shriver  l)ecame  a  partner  of  his 
brother,  John  P.  Shrlver.  In  November,  1886, 
the  firm  made  a  deed  of  assignment  for  the 
Ijeneflt  of  creditors,  and  the  trustees  sold  all 
the  assets  of  the  firm,  and  these  realised 
about  $9,500.  Tberenpon  the  Infants  whose 
money  had  gone  into  the  business  of  John  P. 
Shrlver  filed  a  petition  in  the  troet  estate, 
claimlag  a  priority  oret  the  other  cceditors  of 
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the  firm  in  the  distribution  of  the  net  proceeds 
of  the  sales  of  the  flrni's  assets.    After  stat- 
ing Uie  general  mle  as  we  have  heretofore  an- 
Douuced  it.   we  said:     "The   sole   question, 
Iberefore,  in  eyery  case  where  trust  property 
is  attempted  to  be  traced  Is  whether  it  can 
Of  cannot  be  ideutlfled  either  in  its  original  or 
alti'TtMl   form."     Then,    after   discussing   the 
erideuee,  and  showing  that  the  whole  trust 
fund  bad  been  drawn  oat,  and  ttkat  there  was 
notliing  io  the  testimony  tending  to  show  that 
tlw  stock  which  went  into  the  hands  of  the 
trostees  had  been  pvircbaeed  with  the  trutt 
fnnds,  the  opinion  proceeds:    "And,  such  be- 
ing the  case,  the  claim  of  the  appellants  upon 
ttie  fund  for  dlstrlbutkMi  is  altogether  too  In- 
detinite.    At  most  It  is  but  matter  of  conjec- 
ture, (or  it  is  Impossible  to  say,  as  this  case 
Is  presented,  and   after   the  great   lapse   of 
time  that  has  occurred,  whether  any,  or  if 
any.  what,  portion  of  the  stocii  of  goods  that 
iwssed  into  the  hands  of  the  assiKnee  under 
the  general  assignment  for  the  benefit  of  cred- 
tturs  was  the  tM'oduct  of  the  trust  fund  b^jng- 
ing  to  the   appellants.    *    *    *    It   Is   clear, 
tlu'refore,  that  the  fvmd  now  in  court  for  dls- 
tritmticHi  cannot  be  Identified  as  the  product  of 
any  investment  of  the  original  trust  fund  be- 
l<>Q)ni]g  to  the  appellants,"  who  were  the  in- 
fants.   And  Iieeause  this  could  not  be  done 
ilie  relief  sought  was  denied,  though,  liad  the 
doctrine  of  the   Wisconsin  and   other  cases 
lieretofore  cited  been  considered  the  law.  the 
fontJ.  notwithstanding  the  trust  money  had 
not  been    traced   into   the   purchase   of   the 
linu's  assets,  could  haTe  been  Impressed  with 
a  preferential    trust,    and  the   wards'   claim 
would  hare  prevailed  over  the  debts  due  to 
tbe  general  creditors  of  the  firm.     In  our  optai- 
ion,  then,  so  much  of  the  claim  of  D.  &  W. 
ICoUer  as  tlie  fiim  of  Sheeler  &  Ripple  actually 
collected  before  the  appointment  of  the  trus- 
tees is  not  entitled  to  a  priority,  because  the 
fooiis  had  been  spent  or  dissipated,  and  did 
nut  in  any  form  go  into  the  hands  of  the  tms- 
tees,  and  therefore,  as  to  that  portion  of  their 
ckiiui,  they  are  simply  general  creditors  stand- 
iui;  on  tbe  same  footing  with  otlier  general 
creditors  of  Sheeler  &  Ripple;   though,  as  to 
80  much  of  tbe  proceeds  of  the  sales  of  tbe 
consigned  hogs  as  the  trustees  have  collected, 
aiul  which,  consequently,  is  caiwble  of  identl- 
tication,  the  Rollers  are  entitled  to  a  priority. 
The  remaining  question— chiefly  one  of  fact 
-arities  cm  the  claim  of  WiUlam  Lynn.    It  has 
been  objected  that  he  is  not  entitled  to  prove 
ids  claim,  because  he  was  a  member  of  the 
infHilvent  firm.     Of  course.  If  he'  had  been  a 
menitier  of  tbe  firm,  he  would  not  be  allowed 
to  compete  with  the  firm's  creditors;  and  the 
tfiioition  as  to  whether  he  was  or  was  not  a 
partner  is  really  the  only  question  Involved, 
-^fter  a  careful  examination  of  the  evidence 
in  the  record,  we  are  convinced  that  he  was 
an  employ^,  and  not  a  partner.    His  compen- 
sation was  measured  by  the  amount  of  the 
liTofits  earned  In  one  branch  of  the  business, 
but  be  was  not  <w  that  account  a  co-partner. 
37A.-3 


Tbe  firm  of  Sheeler  &  Sipple  was  composed 
of  John  N.  Ripple  and  T.  Brandon  Silcott,  and 
the  petition  filed  In  this  case  by  the  trustees 
asking  the  circuit  court  to  assume  Jurisdic- 
tion in  administering  the  trust,  makes  no 
averment  that  Lynn  was  a  partner;  nor  was 
the  deed  of  trust  Itself  signed  by  him.  It 
would  serve  no  useful  purpose  to  go  Into  an 
analysis  of  the  somewhat  lengthy  evidence 
bearing  on  this  question  of  fact,  and  we  con- 
sequently content  ourselves  with  stating  the 
result  of  our  examination  of  it.  The  circuit 
court  decided  that  Lynn  was  not  a  partner, 
and  In  this  conclusion  we  concur.  Inasmuch 
as  the  learned  Judge  below  held  that  D.  & 
W.  Roller  were  entitled  to  have  their  whole 
claim  treated  as  a  preference  to  be  paid  In 
full,  and  as  we  do  not  agree  with  him  In  this, 
so  much  of  the  order  appealed  from  as  allows 
tills  claim  in  full  will  be  reversed,  and  the 
cause  will  be  remanded,  that  a  new  order  may 
be  passed  allowing  as  a  preference  the  amount 
of  the  proceeds  of  Rollers'  hogs  collected  by 
the  trustees  after  their  appointment,  and  pla- 
cing the  balance  of  the  claim  on  an  equal 
footing  with  other  general  creditors.  In  so 
far  as  re8i)ects  the  claim  of  Lynn,  the  order 
appealed  from  will  be  afllrmed.  The  costs  In- 
cnrred  in  the  Roller  claim  must  be  paid  by 
the  Rollers,  and  those  incurred  on  the  Lynn 
claim  must  be  paid  by  the  ai>pellant.  Order 
reversed  In  part,  and  affirmed  in  part,  and 
cause  remanded;  costs  to  be  divided  as  above 
Indicated. 


SCOTTISH  UNION  &  NATIONAL  INS. 
CO.    OP    EDINBURGH,    SCOT- 
LAND, V.  KBENE. 

(Court  of  Appeals  of  Maryland.    March  SI, 
1807.) 

Is8-j»ASCB— Proof  op  Amount  of  Loss — Condi- 
tion OP  Policy. 

1.  Where  the  books  showinR  the  amount  of 
goods  in  a  mercantile  house  when  destroyed  by 
fire  were  also  burned,  evidence  showing  the 
amount  of  stock  on  hand  when  an  inventory 
was  taken,  the  quantity  purchased  afterwards 
and  before  the  fire,  the  amount  of  sales  made, 
and  the  average  profits  charged  thereon,  is 
admissible  to  prove  tlie  amount  of  the  loss. 

2.  A  requirement  of  an  insurance  policy  that 
in  case  of  loss  the  insured  shall  furnish  u  copy 
of  the  description  and  schedules  contained  in 
other  policies,  covering  the  same  property,  is 
substantially  complied  with  by  the  furnishing 
of  a  list  of  all  otlier  policies,  giving  the  names 
of  the  several  companies,  the  numtx?r  and 
amount  of  e«ch  policy,  with  the  date  of  expira- 
tion, together  with  a  copy  of  the  written  por- 
tions of  each. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  I^eo  Keene,  surviving  partner  of 
Daniel  Langfeld,  trading  in  tbe  firm  name 
of  D.  Langfeid  &.  Co..  against  the  Scottish 
Union  &  National  Insurance  Company  of 
Edinburgh,  Scotland,  on  an  Insurance  pol- 
icy. .Tudginent  for  plaintifT,  and  defendant 
appeals.     AHirmed. 

Digitized  by  VjOOQIC 


84 


37  ATLANTIC   REPORTER. 


(Mtl. 


Ar^rned  before  McSHBRRY,  C.  J.,  and 
BRi'AX.  FOWLER,  ROBERTS,  and  BOYD, 
JJ. 

George  M.  Bond,  N.  P.  Bond,  and  Edward 
Duffy,  for  appellant  W.  Plnkney  Wliyte, 
for  appellee. 

ROBERTS,  J.  This  suit  was  brought  to 
recover  ou  a  policy  of  Insurance  against  loss 
by  Are.  The  policy  was  written  by  the  ap- 
pellant In  favor  of  D.  I^ngfeld  &  Co.,  who 
were  engaged  In  the  business  of  manufac- 
turing ladies'  clothing.  The  property  insur- 
ed is  described  in  the  policy  in  these  words: 
"$5,000  on  merchandise,  consisting  principal- 
ly of  dry  goods  and  ladies'  ready-made  cloth- 
ing, and  on  all  materials  used  in  their  busi- 
ness as  manufacturers  of  same,  their  own, 
or  held  In  trust  or  consignment  or  commis- 
sion, or  sold,  but  not  removed,  while  contain- 
ed in  the  brick  building  situate  No.  32  S. 
Paca  street,  Bijltimore,  Md,;  communicating 
through  tireproof  ooiler  house  In  basement 
with  No.  34  S.  Paca  St.;  opening  protected 
by  fire  doors."  In  addition  to  this  policy, 
there  were  risks  written  by  IG  other  compa- 
nies on  the  same  stock,  the  aggregate  of  the 
16  policies  being  $40,000.  The  usual  condi- 
tions were  annexed  to  and  formed  parts  of 
the  policy.  A  fire  occurred  on  December  !i, 
1893,  within  the  perio<l  of  time  covered  by 
the  policy  sued  on.  and  the  entire  stock  and 
machinery  of  the  assured,  as  well  as  most 
of  their  books,  were  totally  destroyed.  Proof 
of  loss  was  furnished,  but  was  objected 
to  as  insufficient;  and  upon  this  and  other 
grounds,  to  be  stated  presently,  the  Insurer 
refused  to  pay  the  loss,  and  thereafter  this 
suit  was  brought.  The  refusal  of  the  ap- 
pellant to  pay  the  amount  of  the  loss  in- 
sured against  In  the  policy  issued  by  it  Is 
founded  on  several  grounds,  which  may  be 
briefly  summarized  as  follows,  viz.:  Th.at 
the  proof  of  loss  was  not  sufficient, .  in  that 
It  did  not  contain  a  statement  in  detail  of 
the  stock  and  materials  ou  hand  at  the  time 
of  the  fire,  nor  set  forth  the  cash  value  of 
each  item  thereof,  and  the  extent  to  which 
each  article  was  damaged;  that  the  assured 
had  not  famished,  as  required  by  the  policy, 
within  60  days  after  the  loss,  a  copy  of  the 
descriptions  and  schedules  In  other  policies 
written  upon  the  same  property;  that  the 
assured  refused  to  subscribe  an  examination 
taken  by  a  person  designated  and  appointed 
by  the  Insurer;  and  that,  notwithstanding 
a  difference  arose  between  the  assured  and 
the  insurer  respecting  the  amount  of  the  loss 
sustained  by  the  former,  the  assured  refuse<l 
to  enter  Into  an  appraisement,  as  provided 
for  In  the  policy  In  such  a  contingency,  al- 
though a  demand  was  made  for  such  ap- 
praisal by  the  underwriter.  Dming  the 
progress  of  the  triol  six  bills  -of  exception 
were  taken,  and  tljey  present  the  questidns 
to  be  disposed  of  on  this  appeal.  Under  the 
rulings  and  Instructions  of  the  superior  court 


the  Jury  rendered  a  verdict  In  favor  of  the 
assured  for  the  fuU  amount  claimed  to  be 
due  by  the  terms  of  the  policy,  and  upon  that 
verdict  a  Judgment  was  duly  entered.  From 
that  Judgment  the  Insurance  company  has 
prosecuted  the  pending  appeal. 

There  was  no  dispute  respecting  the  exe- 
cution and  delivery  of  the  policy,  the  pay- 
ment of  the  exacted  premium,  and  the  sub- 
sequent loss  and  destruction  of  whatever 
property  was  on  the  premises  when  the  lire 
occurred.  Nor  was  there  any  denial  that  the 
loss,  if  a  loss  was  sustamed  at  all,  was  a  total 
and  complete  one.  The  controverted  question 
at  the  threshold  was  whether  there  was  sutll- 
clent  evidence  to  show  that  any  of  the  ma- 
terials described  In  the  policy  were  In  fact 
destroyed  by  the  fire.  The  flrst,  second,  ami 
third  exceptions,  and  the  appellant's  fourtli 
and  fifth  prayers  in  the  sixth  exception.  In- 
volve this  inquiry,  and  may  be  consIdere<l 
and  discussed  together,  because  upon  the 
correctness  of  the  rulings  on  the  objections 
set  forth  In  the  first  three  exceptions  depends 
the  propriety  of  the  court's  action  in  reject- 
ing the  two  prayers  Just  designated  by  their 
numbers.  We  have  said  that  most  of  the 
appellee's  books  were  destroyed  In  the  fire. 
The  only  ones  saved  were  the  sales  book  or 
the  day  book,  showing  the  amount  of  daily 
sales;-  the  purchase  book,  showing  the 
amount  of  merchandise  bought  from  Janu- 
ary 1,  1893,  up  to  the  time  of  the  fire;  an<I 
the  book  of  expenditures,  showing,  the 
amount  paid  out  m  manufacturing  between 
the  same  dates.  Now,  It  Is  obvious  that  to 
entitle  the  assured  to  recover  It  was  In- 
cumbent on  him  to  show  to  the  satisfaction 
of  the  Jury— First,  that  he  had  sustained  a 
loss  by  fire;  and,  secondly,  what  the  amount 
of  that  loss  was,  not  with  exact  mathe- 
matical precision,  but  with  a  reasonable 
measure  of  certainty.  Confessedly,  all  that 
he  had  on  the  premises  described  in  the  pol- 
icy was  destroyed.  His  most  valuable  antl 
Important  books  bad  been  burne<1,  and  there 
Is  no  pretense  ihat  from  mere  memory  Ue 
could  possibly  have  stated  the  quantity  or 
description  of  a  stock  of  goods,  sucli  as  it 
Is  apparent  he  carried.  But  his  inability  to 
do  this,  arising  as  it  clearly  does  from  the 
very  misfortune  against  whose  disasters  the 
appellant  wrote  the  Insurance,  can  scarcely, 
in  a  court  of  Justice,  be  considered  a  valid  and 
sufficient  ground  to  defeat  his  claims  for  indem- 
nity. Though  deprived,  by  the  casualty  which 
the  policy  was  designed  to  reimburse  hini 
for,  of  the  best  means  to  compute  the  precise 
amoimtof  his  loss,  he  was  by  no  means  preclud- 
ed from  resorting  to  other,  even  if  less  sat- 
isfactory, methods  of  laying  that  branch  of 
his  case  before  the  Jury.  And  to  other  meth- 
ods he  did  resort.  He  showed  most  incon- 
testably  that  the  amount  of  stock  which  he 
had  on  hand  the  1st  day  of  .lanuary,  isjct, 
was  $22,131.46.  He  then  showed  by  his  In^ok 
of  purchases  that  from  that  date  to  the  day 
of  tiie  fire  he  had  bought  $107,821  worth  of 
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niateriali!,  and  by  one  of  bis  other  books 
saved  from  the  fire  that  the  cost  paid  for 
tuannfacturing  during  the  same  period  had 
heen  $.'ii).311.(M;  making  a  grand  total  of 
$163,2(j3.50.  He  likewise  demonstrated  from 
bis  day  book,  or  boak  of  sales,  that  his  sales 
dnring  the  same  period  had  been  $l(i9,'.215.- 
25.  aad  that  the  average  or  usual  proUt  in- 
ctDded  In  this  gross  amount  of  sales  was  40 
percent.or  $48,347,  which, on  being  deducted 
from  the  gross  amount  of  sales,  showed  the 
cost  value  of  the  manufactured  articles  sold 
10  be  $120,8t%.-.!.j.  and.  that  sum  being  de- 
dncted  from  $105,263.50.  the  aggregate  of  the 
inventory,  tbe  mercihandlse  bought,  and  the 
cost  of  manufacture,  left  the  sum  of  $44,- 
.'t!C>.23  as  the  value  of  the  goods  and  mate- 
riils  in  stock  when  the  fire  occurred.  This  pro- 
<fss  Is  the  one  objected  to  In  the  exceptions 
DOW  being  considered.  Without  pausing  to 
'■tms-ider  the  speclnc  questions  objected  to, 
luK-anse  such  a  course  is  wholly  imneces- 
*.nrj-.  we  deem  It  omy  necessary  to  say  that 
there  was  no  error  In  allowing  the  questions 
tu  be  asked  which  elicited  this  result.  But 
a  single  observation  Is  all  that  Is  needed  to 
iUusTr&te  the  correctness  of  this  conclusion. 
Were  this  method  of  ascertaining  the  value 
of  the  goods  destroyed  excluded,  there  would 
l>e  no  possible  way,  in  the  event  of  a  total 
loss  of  the  goods  themselves  and  the  books 
of  the  assured,  to  arrive  at  even  an  approxl- 
niaip  estimate  of  the  amount  of  the  loss,  for 
it  i»  not  to  be  assumed  that  in  a  large  busi- 
uff»  establishment  either  the  proprietor  or 
liis  employes  can  carry  In  their  minds  a 
^bednle  of  tbe  stock  In  trade.  And,  If  the 
inethojl  of  proof  allowed  by  the  court  below 
wrre  excluded,  then  In  the  case  supposed 
'Which  18,  in  fact,  the  ease  at  bar)  no  proof 
i-uuld  be  adduced  at  all;  and  ,lt  would  fol- 
I'lW  that,  the  more  complete  and  disastrous 
ttie  conflagration,  tbe  less  would  be  the  lla- 
liility  of  the  insurer.  A  mllng  leading  to 
xuch  a  conclusion  is  obviously  illogical  and 
aotenablfc  We  find,  therefore,  no  error  In 
tiie  rulings  set  forth  in  the  first,  second,  and 
third  exceptions,  and  in  tbe  rejection  of  tbe 
aiipellant's  fourth  and  fifth  prayers. 

The  question  presented  by  the  fourth  excep- 
tion arose  In  this  way:  The  conditions  an- 
nexed to  the  policy  provide,  among  other 
iliinsii.  that  *the  Insured,  as  often  as  required, 
sliail  isubmlt  to  examinations  under  oath  by 
■iny  penon  named  by  this  company,  and  sub- 
MTibe  the  same,"  etc.  On  March  5,  1894, 
Mr.  Thomas  E.  Bond,  adjuster,  required  the 
appellee  to  submit  to  an  examination  under 
f>ath.  No  authority  from  the  company  to  Mr. 
Bood  to  make  the  examination  was  sliown  tbe 
ai>pellee,  but  he  nevertheless  did  undergo  an 
«-uiiDtnation.  which  was  taken  down  by  a 
^Ttmgrapher,  and  be  states  he  produced  what 
boolu;  he  had.  He  further  testifies  tbat  Mr. 
Vr)Bd  never  asked  blm  to  sign  the  examiua- 
>i4iD.  and  tliat  be  did  not  sign  it  because,  as 
laijen  down.  It  was  full  of  errors.  He  like- 
wise stated  tliat  he  was  not  asked  to  sign  It 


He  was  then  asked  whether  Mr.  Bond  ever 
refused  to  let  him  (tbe  appellee)  correct  the 
statement.  The  question  was  objected  to,  tbe 
court  sustained  the  objection,  and  hence  tbe 
fourth  exception.  The  question  was  Irrele- 
vant. It  did  not  appear  tliat  Mr.  Bond  bad 
been  appointed  by  tbe  company  to  make  the 
examination,  and  the  appellee  was  under  no 
obligation  to  submit  to  or  to  sign  an  examina- 
tion until  he  had  been  informed  that  some 
person  had,  in  the  language  of  tbe  policy, 
Iseen  "named  by"  the  company  to  make  It; 
and  whether  Mr.  Bond  refused  to  let  the  ap- 
pellee correct  errors  In  the  stenographic  re- 
port of  the  examination  was,  under  the  circum- 
stances, wholly  immaterial,  as  respects  the 
liability  of  the  company.  If  tbe  company  de- 
sired the  statement  signed,  it  should  have  de- 
manded that  tbe  appellee  sign  it  The  mere 
fact  that  Mr.  Bond  did  not  refuse  to  correct 
any  errors  In  the  copy  was  no  evidence  that 
the  company  either  exacted  or  Insisted  on  the 
signature.    It  literally  proved  nothing. 

The  fifth  exception  also  presents  a  question 
of  the  admissibility  of  evidence.  LIstner  was 
the  adjuster  for  tbe  appellee.  He  made  out 
tbe  proof  of  loss,  and  was  present  at  tbe  ex- 
amination alluded  to  in  discussing  tife  preced- 
ing exceptions.  Mr.  Bond  testified  that  he  had 
given  a  copy  of  the  examination  to  LIstner, 
and  be  was  then  asked,  "What  did  you  say 
to  Mr.  LIstner  at  the  time  you  gave  him  the 
copy  of  the  deposition  of  Mr.  Keene  [the 
api)ellee]  ?"  An  objection  was  made,  which  the 
court  sustained,  and  this  ruling  Is  the  one  com- 
plained of  in  the  fifth  exception.  Clearly, 
there  was  no  error  In  this -ruling.  Nothing 
tbat  Mr.  Bond  said  to  Mr.  Listner  could  affect 
In  any  way  the  rigiits  of  the  appellee.  There 
is  no  pretense  that  LIstner  had  any  authority 
to  bind  tbe  appellee.  LIstner  was  the  appel- 
lee's adjuster,  and  any  declarations  made  by 
Bond  to  him  about  a  totally  different  subject, 
Yiz.  the  written  examination  of  the  appellee, 
could  not  iK)ssibly  bind  the  appellee.  The 
proffered  evidence  was  wholly  irrelevant. 

The  remaining  exceptiuu  relates  to  tbe 
prayera.  The  appellant  presented  seven,  all  of 
which  were  rejected.  The  appellee  offeretl 
four,  tbe  first,  second,  and  fourth  of  which 
were  granted,  the  third  not  being  lu  the  rec- 
ord; and  the  learned  Judge  of  the  superior 
court  gave  an  instruction  of  his  own.  The 
appellant  filed  special  exceptions  to  the  grant- 
ing of  the  appellee's  first  and  fourth  prayers. 
We  find  no  errors  in  the  granted  .prayers. 
The  first  prayer  asks  the  court  to  Instruct  the 
Jury  that,  if  they  find  from  the  evidence  that 
tbe  defendant  made  the  policy  of  insurance 
offered  in  evidence,  and  delivered  the  same  to 
the  plaintiff;  and  further  find  that  tlie  prop- 
erty described  In  said  policy  was  totally  de- 
stroyed by  fire  on  or  about  the  2d  day  of 
December,  1893,  and  that  the  defendant  had 
notice  of  the  fire  at  the  time  thereof,  and  that 
the  plaintiff  furnished  the  proofs  of  loss  re- 
ferretl  to  in  the  evidence,  together  with  the 
certificate  of  the  magistrate;  and  furnished. 
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M  far  as  It  was  possibl«  for  him  so  to  do,  an 
inTentory  of  tbe  property  destroj-ed,  stating 
tbe  qnaatity  and  cost  of  each  article,  and  the 
amount  claimed  thereon;  and  furnished,  so 
far  as  It  was  possible  for  him  so  to  do,  the 
cash  value  of  each  Item,  and  the  amoimt  of 
kMS  thereon;  and  also  furnished  the  copy  of 
all  the  descriptions  and  schedules  in  all  tlte 
policies,— then  the  plalntltf  is  entitled  to  re- 
cover. This  prayer  is  clearly  sound  if  sup- 
ported by  the  evidence;  and  we  think  the  evi- 
dence alluded  to  in  considering  the  first,  sec- 
ond, and  third  exceptions  was  quite  sufficient 
to  go  to  the  Jury,  and.  If  believed  by  them, 
to  support  tbe  hypothesis  of  the  Instruction. 
Insurance  Co.  t.  Mispelbom,  50  Md.  19.3.  The 
second  Instruction  is  not  open  to  criticism. 
There  was  evidence,  if  credited,  to  support  tbe 
facts  hypothetically  submitted;  and.  If  the  jury 
foimd  those  facts,  then  obviously  the  failure  of 
the  appellee  to  sign  the  examination  heretofore 
mentioned  furnished  no  reason  for  the  refusal 
of  the  appellant  to  pay  the  loss.  The  fourth 
prayer  is  not  obnoxious  to  the  special  exceiv 
tion  filed  to  It,  for  the  same  reason  we  have 
given  in  disusing  of  the  special  exception  to 
the  first  prayer.  The  legal  principle  it  an- 
nounces Is  sound,  and  is  that  generally  applied 
in  estimating  damages  in  such  cases  as  this, 
and  in  apiiortioning  them  among  contributing 
companies. 

The  first,  second,  and  third  prayers  of  the 
appellant  were  properly  rejected.  They  re- 
late to  the  proof  of  loss  and  its  leKal  sufficien- 
cy. Tbe  proof  of  loss  furnished  in  this  case— 
a  case  of  total  loss— was,  under  the  circum- 
stances, all  that  could  have  been  required. 
I'hese  prayers,  exacting  a  more  detailed  proof, 
were  cousequeutly  erroneous.  The  sixth  pray- 
er, being  the  converse  of  the  appellee's  second, 
and  the  hitter  being  right,  the  former  must 
be  wrong.  Tbe  seventh  prayer  asserts  that 
the  appellee  did  not  furnish  a  copy  of  all  tlic 
descriptions  and  schedules  in  all  policies,  us 
he  was  required  to  do  under  tbe  terms  of  the 
policy  sued  on;  and.  Inasmuch  as  the  evidence 
shows  that  such  description  and  schedules 
were  duly  demanded  by  tbe  defendant,  the 
verdict  of  the  Jury  must  be  for  the  defend- 
ant. But  the  evidence  does  not  justify  tbe 
assumption  of  facts  contained  in  this  prayer. 
The  proof  of  loss  distinctly  gave  the  names 
of  the  other  16  companies  having  policies  on 
this  property.  It  gave  the  numbers  of  these 
policies,  the  amounts  covered  by  each,  and  the 
dates  of  their  respective  expiration;  and  It 
expressly  stated  tliat  "full  copies  of  the  writ- 
ten portions  of  dll  other  policies  and  Indorse- 
ments, transfers,  and  assignments  are  hereto 
annexeti.  or  will  be  furnislied  on  demand." 
The  re<iuirement  was  substantially  complied 
with.  The  written  portion  of  the  policy  sued 
on  was  set  out,  and,  as  stated,  a  statement  of 
the  names  of  the  other  companies  holding  pol- 
icies on  the  same  property;  and  a  statement 
of  the  respective  amounts  and  of  tbe  dates, 
showing  that  they  were  concurrent  with  the 
policy  in  suit,  constituted  a  substantial  con>' 


pllance  with  the  condition  reUed  on  In  tbe 
seventh  prayer.  Jones  v.  Insurance  Co.  (N. 
Y.  App.)  22  N.  E.  578;  Keeney  v.  Insurance 
Co.,  71  N.  Y.  38G.  Tbe  court's  instruction 
was  dearly  right  under  the  case  of  Insurance 
Co.  V.  Doll,  35  Md.  103.  Finding  no  errors, 
the  Judgment  will  be  affirmed,  with  costs  above 
and  below.  Judgment  affirmed,  with  costs 
above  and  below. 


PARLETT,  City  Collector,  et  al.  v.  DUGAN. 

(Court  of  Appeals  of  Maryland.    April  1, 1807.) 

Tax  oy  Leased  PKiMiaES— Liabm.itt  or  Tki'stek 
rOK  Cresitoks  or   L,cssek  —  Faymknt   fkom 

FCNDS    NOT    AkISING    fKtiM     LEAitEI)   LaNU. 

Under  the  statute  maicing  the  holder  of  a 
leasehold  liable  for  the  taxes  on  the  ion  soil 
premises;  and  Code,  art.  81,  |  47,  making  tnxos 
liens  on  ttie  tax  debtor's  realty,  but  not  uinliing 
them  iieus  on  bis  personalty;  and  Id.  §  iH,  as 
amended  by  Acts  1892,  c.  518,  providing  that, 
when  a  sale  of  realty  or  personalty  is  made  b.v 
any  ministerial  officer,  only  such  taxes  as  have 
,  accrued  against  the  particular  pruiiecty  sold 
I  shall  Ije  prior  claims  ou  lUe  proceoiis, — a  trus- 
tee for  the  creditors  of  a  les!<(>e.  who  refused  to 
take  possession  of  tbe  leased  premises,  because 
they  would  not  benefit  the  trust  estate,  cannot 
be  required  to  pay  the  taxes  ou  such  premises 
out  of  I'uuJs  realized  from  sales  of  property 
not  forming  part  of  the  leasehold, 

Api)eal  from  circuit  court  of  Baltimore  city. 

Suit  by  John  F.  Parlett,  city  collector,  auj 
another,  against  Ferdinand  C.  Dugan.  as  trus- 
tee of  George  C.  Nicholas.  From  a  pro  forma 
order  sustaining  a  demurrer  to  the  petition, 
complainants  appeal.    Affirmed. 

Argued  before  McSUKURY,  C.  J.,  and 
FOWLER,  PAGE,  RUSSIJM,  and  BOYD.  JJ.    ' 

Thomas  I.  Elliott,  S.  D.  Schmucker,  Georse  ' 
Whitelock,  and  I^lston  G.  Ketchum,  for  apitei-  ' 
lants.    Jos.  W.  Hazell,  for  appellee. 


BOYD,  J.  This  api)eal  was  taken  from  a 
pro  forma  order  of  the  circuit  court  of  Balti- 
more city  sustaining  a  demurrer  to  the  [H>ti- 
tlons  of  John  F.  Parlett,  collector  of  state  8n<I 
city  taxes  for  Baltimore,  and  of  John  M.  l). 
Heald,  trustee,  which  asked  the  court  to  re- 
quire Ferdinand  C.  Dugnn.  trustee  of  Georjre 
C.  Nicholas,  to  pay  certain  state  and  city  taxe.^ 
out  of  funds  In  his  hands.  The  two  petitiou> 
were  consolidated  by  order  of  the  court.  They 
allege  that  on  tbe  1st  day  of  October,  18<>'. 
a  certain  lot  of  groimd  on  Post  Ofllce  avenue. 
In  the  city  of  Baltimore,  was  leased  for  the 
term  of  99  years,  at  the  annual  rent  of  $9!)ii. 
pa.vable  quarterly,  free  and  clear  of  all  deduc- 
tions for  taxes,  etc.;  and  the  lease  contains  a 
covenant  on  the  part  of  the  lessee,  his  as-^ilsif. 
etc.,  to  pay  the  taxes.  The  reversionary  in- 
terest became  vested  In  the  i>etitloner.  HeaUI. 
In  trust  for  certain  cbllilrtti  of  Adaline  Spur- 
rier; and  on  the  28th  day  of  November,  IS!*:!, 
George  C.  Nicholas  became  the  owner  of  the 
lea.<ebold  Interest.  On  the  18th  day  of  Ma.v, 
18S)5.  Nicholas  assigned  to  Mary  N.  Formnn 
an  uiulivided  half  inten>st  In  the  leasehold; 
and  on  the  24th  day  of  May.  1890,  he  executed 
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ti)  tlie  t^^ellee  a  i^neral  deed  of  asslgnmeut 
of  all  his  property,  in  trust  for  the  benefit  of 
liis  creditors.  On  the  Ist  day  of  May,  1896, 
at  tlie  instance  of  Mary  N.  Forman,  a  receiver 
vas  appointed  to  take  charge  of  the  leaBe- 
hcld  property,  collect  the  rents,  and  pay  the 
diarges  thereon  until  the  further  order  of  the 
court.  The  receiver  had  in  hand  when  the 
{ictiiioDs  were  filed  $812.15,  while  the  ground 
ivDt  due  October  1,  1890,  amounted  to  $815, 
and  the  state  and  city  taxes  for  1894,  1895.  and 
1S06  were  stiU  unpaid,  amounting  to  $l,428.fi8 
for  the  three  years.  The  appellee  refused 
to  enter  into  possession  of  Nicholas'  Interest  In 
said  leasehold  property,  and  rejected  it,  "as 
iH-ius;  without  benefit  to  his  trust  estate."  The 
iwtitions  further  allege  that  the  appellee  had 
in  iiand  funds  of  the  estate  of  Nicholas  far 
more  than  sulficient  to  pay  the  taxes. 

Tlie  question  intended  to  be  raised  is  wheth- 
er, under  these  circumstances,  the  state  and 
city  taxes  on  the  leasehold  property  must  be 
paid  out  of  the  funds  in  the  bands  of  the 
trustee,  which  were  received  from  other  parts 
of  the  estate.    It  is  conceded  that  the  taxes 
for  1808  cannot  be  collected  by  this  proceed- 
ins',  but  those  for  1894  amount  to  $496.09,  and 
for  ISaj  to  $4(>0.9ti,  and  the  appelhints  claim 
tliat  tbey  should  be  paid.    Altliough,  at  the 
time  of  the  assignment,  Nicholas  only  owned 
a  one-half  Interest  in  the  property,  there  is 
nothing  in  the  record  to  show  when  the  levy 
for  1895  wa.s  made,  and  therefore  we  do  not 
know  whether  Mary  N.  Forman  was  the  own- 
er of  the  half  Interest  then,  or  whetlier  she 
I*came   such  after   the   levy.     Nor   is   there 
anythlnjr  to  show  from  what  the  fund  in  the 
hands  of  the  trustee  was  derived,  although 
we  presume  from  the  argument  of  counsel  th.it 
mo.«t,  if  not  all,  of  It,  was  from  collections  or 
;iie  procwds  of  sales  of  personal  property.    By 
section  47  of  article  81  of  the  Code,  all  state, 
cunty,  and  municipal  taxes  are  made  Hens 
''n  the  real  estate  of  the  party  indebted  from 
the  time  they  are  levied,  but  they  are  not  made 
lieus  on  pergonal  property.    Although  the  ieg- 
isLitnre   has  broad  powers  In  making  taxes 
lious  either  on  the  property  taxed  or  other 
property,  they  are  not  liens  merely    because 
they  are  taxes,  but  must  be  expressly  made 
so  by  IpKislation.     The  legislature  of  the  state 
has  BlvGu  taxes  priority  over  other  debts  in  a 
number  of  instances.    Administrators  are  re- 
"joired  by  section  65  of  article  81  of  the  Code 
to  pay  all  taxes  due  by  their  decedents  as  pre- 
fcn-Hl  <lebts.  to  the  exclusion  of  all  others, 
exr-fpt    fimernl  expenses.    By   section  (i4   of 
tliat  article,  when  a  sale  of  either  real  or  i>er- 
t^tnal  property  was  made  by  any  minirjterlal 
officer,    under  judicial   process   or  otherwise, 
all  sums  due  and  in  nrreai-s  for  taxes  from 
the  party  -whose  property  was  sold  were  re- 
quired to  be  first  paid  and  satisfied;  but  by 
Ai-ts  1802,  c.  518,  that  section  was  so  amended 
as  to  only  require  the  taxes  on  the  particular 
property  sold  to  be  paid  out  of  the  proceeds 
of  sale.     Section  15  of  article  47,  amended  by 
Acts  18»i,  c.  184,  in  giving  priority  to  certain 


wages  and  salaries,  expressly  reserved  from 
the  effect  of  the  preference  all  proper  and 
legitimate  costs,  expenses,  taxes,  etc.  But 
tliere  is  no  statute  which  makes  the  taxes 
now  In  controversy  a  lien  on  the  fund  In  the 
hands  of  the  trustee,  nor  is  there  any  statute 
which  expressly  gives  them  priority  over  other 
claims  In  the  distribution  of  that  fund. 

It  is  contended,  however,  that,  at  least  so  far 
as  the  state  taxes  are  concerned,  the  priority 
In  no  wise  depends  upon  a  lien  in  favor  of 
the  state,  but  it  Is  by  virtue  of  Its  prerogative 
right  derived  from  the  common  law  entitling 
her  to  be  first  paid,  excepting  only  where 
some  antecedent  lien  stands  in  the  way.  It 
is  true  that  it  has  been  tlie  settled  law  of 
Maryland  for  many  years  that  such  a  right 
does  ordinarily  exist  in  favor  of  the  state.  In 
the  case  of  State  v.  Bank  of  Maryland,  U  GUI 
&  J.  226,  Chief  Judge  Buchanan,  In  delivering 
the  otdnlon  of  the  court,  gave,  as  a  reason 
why  this  should  be  so,  that  "the  government 
of  the  state  is  established  for  the  good  of  the 
whole,  and  can  only  be  supported  by  means 
of  Its  revenues,  which  revenues  the  good  of 
the  whole  requires  to  be  protected.  And  as  it 
can  only  act  by  its  agents,  who,  no  matter 
how  vigilant,  cannot  always  be  present  to 
protect  Its  rights,  a  priority  In  the  payment 
of  its  debts  (which  taiust  always  be  of  a  pub- 
lic nature)  is  necessary  to  enable  It  to  accom- 
plish the  ends  of  its  Institution."  But  if  It  be 
conceded  that  the  state  has  such  priority  In 
the  distribution  of  all  of  an  Insolvent's  estate, 
and  if  that  doctrine  be  extended  so  far  as  to 
include  the  city  taxes,  should  it  be  applied 
to  a  case  like  this?  Although  the  tax  collector 
did  file  a  petition,  it  was  consolidated  with 
that  of  the  holder  of  the  reversion  of  the  prop- 
erty from  which  these  taxes  are  due.  It  Is 
virtually  a  contest  between  the  owner  of  that 
reversion  and  the  general  creditors  of  Nicho- 
faia.  The  reasoning  of  .Tudge  Buchanan  In 
the  above-cited  case  doe.s  not  apply  to  this,  be- 
cause the  property  primarily  liable  for  these 
taxes  is  still  in  existence,  unsold,  and  ample 
for  the  payment  of  theui.  When  the  deed  of 
trust  was  made,  the  property  was  In  the 
hands  of  a  receiver,  who  was,  and  has  since 
been,  collecting  rents.  If  Nicholas  has  not 
made  an  assignment,  the  tax  collector  could, 
on  proper  application,  have  had  the  net  In- 
come applied  to  the  payment  of  the  taxes  due; 
and,  if  the  leasehold  estate  cannot  earn  the 
taxes,  ground  rent,  and  other  proper  expenses, 
the  court  should,  and  doubtless  would,  dis- 
charge the  receiver,  or  direct  the  leasehold 
interest  to  be  sold  If  possible,  or  surrendered 
to  the  reversioner  If  a  sale  be  Impossible,  and 
he  desires  possession.  But,  as  the  trustee  of 
Nicholas  has  refused  to  accept  the  property, 
and  has  not  received  anything  from  it,  in  the 
absence  of  a  statute  requiring  It,  we  can  see 
no  valid  reason  for  allowing  priority  in  favor 
of  the  taxes  In  the  distribution  of  the  fund 
In  the  hands  of  tlie  trustee,  when  both  state 
and  city  are  amply  protected  by  the  lien  on 
the  property  from  which  the  taxes  are  due. 
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It  Is  true  that  by  the  statute  the  person  hold- 
ing the  leasehold  estate  is  i-equired  to  pay  the 
taxes  levied  on  the  demised  premises,  and  in 
this  case  the  lease  also  required  that;  but  the 
M'hole  jjroperty,  and  not  merely  the  leasehold 
interest,  Is  liable  to  the  state  and  city  for  the 
taxes.  It  may  be  that  Mary  N.  Porman  is 
responsible  for  one-half  of  the  taxes  of  1S95, 
and,  if  tliat  be  so,  it  is  another  reason  why 
nil  of  them  sliould  nut  be  paid  out  of  the 
fund.  It  is  sugge.sted  on  the  part  of  the  appel- 
lants that  the  trustee  would  liave  his  remedy 
against  her,  but  a  trust  fund  should  not  be 
subjected  to  the  costs,  and  possibly  ultimate 
loss,  that  might  be  incurred  by  such  payment, 
unless  the  law  clearly  impose  sucii  burden  on 
it.  If  she  is  peculiarly  i-esponsible.  the  re- 
versioner can  proceed  against  her  for  what- 
ever ground  i-ent  or  taxes  slie  may  be  liable 
for.  He  can  also  file  his  claim  against  Nicho- 
las, and  receive  his  proper  distribution  from 
the  fund  in  the  hands  of  the  trustee. 

The  case  of  Casualty  Ins.  Co..  82  Md.  563, 
34  Atl.  778,  so  much  relied  on  by  the  appel- 
lant, differs  materially  from  this.  The  taxes 
there  due  were  on  tlie  shares  of  stock  of  the 
company,  which,  by  the  statute,  it  was  requir- 
ed to  pay,  and  they  were  made  a  lien  on  the 
stock.  The  stock  represented  all  the  assets 
and  property  of  the  corporation,  and  the  cor- 
poration and  the  property  were  liable  for  the 
taxes.  The  receivers  were  dealing  with  all 
the  property  (certainly  all  in  Maryland,  not 
only  a  part),  and,  in  the  distribution  of  the 
proceeds  of  sales  and  collections,  we  held  that 
the  taxes  must  be  paid.  But  in  this  case  the 
facts  and  circumstances  are  altogether  dif- 
ferent. In  Re  Lewis,  81  N.  Y.  421,  the  court 
of  appeals  of  New  York  refused  to  require 
the  trustee  to  pay  taxes  to  certain  mortga- 
gees who  were  seeking  to  have  the  taxes  due 
on  the  mortgaged  property  paid  by  the  trus- 
tee out  of  the  funds  in  his  hands.  While  the 
court  declined  to  determine  whether  the  state 
itself  could  successfully  asseit  a  claim  to  a 
preference  over  other  creditors,  it  did  re- 
ject the  claim  of  the  mortgagees  who  occu- 
l>ied  the  same  position  to  the  common  fund 
that  Mr.  Heald  does  in  this  case.  As  the  peti- 
tions were  consolidated,  Mr.  Heald  is  a  party 
to  the  proceedings  now  seeking  to  subject  this 
fund  to  the  payment  of  taxes;  and  It  is  mani- 
fest that  the  claim  is  being  urged  by  him,  or 
at  his  instance,  as  it  would  make  but  little 
difference  to  the  tax  collector  whether  the 
taxes  are  paid  out  of  this  fund  or  out  of  other 
property.  It  is  clear  that  Mr.  Heald  has  no 
right  to  demand  that  this  preference  be  given, 
and  the  demurrer  was  properly,  therefore, 
sustained  to  his  petition.  But  we  think  the 
tax  collector's  petition  was  also  properly  dis- 
missed, and,  in  addition  to  the  reasons  we 
liave  already  given,  we  might  refer  more  at 
length  to  Act  1892.  c.  518.  amending  section 
04  of  artide  81,  which  Indicates  the  intention  of 
the  legislature  to  confine  the  priority  and  pay- 
ment of  taxes  to  the  proceeds  of  the  sales  of 
the  property  from  which  such  taxes  are  due, 


unless,  of  course,  specially  provided  for  by 
some  other  law.  For  many  years  the  statute 
required  the  party  selling  to  pay  all  taxes  due 
and  in  arrear  from  the  party  whose  property 
was  sold;  but  the  act  of  1802  amended  it  sn 
as  to  only  require  payment  of  the  taxes  duo 
and  in  arrear  on  the  property  sold.  Tliat  !<«•- 
tion  of  the  Code  is  not  only  applicable  to  sales 
by  trustees  appointed  by  decrees  of  courts  of 
etinity,  but  also  to  those  made  by  trustees  un- 
der wills  ((»ould  V.  Mayor,  etc.,  of  Baltimore. 
58  Md.  Hi),  and  under  deeds  of  trust  (Hebl)  v. 
Moore,  (5C  Md.  107,  7  Atl.  2.'K)).  As  the  trus- 
tee refused  to  accept  the  leasehold  property, 
as  he  had  a  right  to  do,  as  was  decided  in 
Horwitz  V.  Davis,  16  Md.  310,  the  taxes  Vaux 
would  seem  to  be  contemplated  by  the  act 
of  ItHXl,  as  properly  payable  by  him,  arc  tlmsi" 
on  the  property  taken  Into  his  possession,  ami 
not  on  that  property  which  he  not  only  diil 
not  sell,  but  refused  to  accept.  As  It  was 
proper  tiiat  both  of  the  trustees  who  are  par- 
ties to  tills  proceeding  should  have  this  ques- 
tion determined  by  the  court,  we  wiU  direct 
the  costs  to  be  paid  out  of  the  estate  of  George 
C.  Nicholas,  in  the  hands  of  the  appellee,  but 
must  afflrm  the  order  of  the  court  below  dis- 
missing the  petitions.  Order  affirmed,  costs  ti 
be  paid  out  of  the  estate  of  George  C.  Nicho- 
las, in  the  hands  of  the  appellee. 


PENINSULAR  LUMBER  CO.  v.  FEIIBE.N- 

BACH  et  al. 

(Superior   CJourt   of   Delaware.     Newcastle. 

Feb.  Term,  1S»3.) 

Mecraxics'  Liens— Scikb  Facias— Failckb  to 
PK08KCUTB  Claim. 

1.  Where  a  writ  of  scire  facias  on  a  inechan- 
ic's  lien  was  voluntarily  stayed  by  plaintiff'.'' 
attorney,  and  a  second  writ  was  not  issued  un- 
til after  the  expiration  of  a  year,  such  writ 
sboiild  l>e  (luaslied,  and  the  statement  of  ciuiiii 
Htriclten  from  the  record  for  want  of  proset'ii- 
tion. 

2.  A  discontinuance  as  to  some  of  several 
joint  defendants  oiieratea  as  a  discontinuaurr 
as  to  all. 

Action  by  the  Peninsular  Lumber  Company 
against  Margaret  Fehrenbach  and  others  to 
enforce  a  meclianic's  lien.  Rule  to  show 
cause  why  a  second  scire  facias  should  not  lie 
quasiied,  and  the  claim  of  lien  stricken  from 
the  record.    Rule  made  absolute. 

Rule  to  show  cause  why  a  second  scire  fa- 
cias on  a  mechanic's  lien  should  not  be  quasii- 
ed, and  the  statement  of  claim  stricken  from 
the  record  for  want  of  prosecution.  Tiie  affi- 
davit upon  which  the  rule  was  granted  dis- 
cl<)8e<l  tlie  following  facts:  (1)  That  the  above- 
lutmed  plaintiff,  on  the  25th  day  of  Augu^t, 
A.  D.  1801,  filed  in  the  office  of  the  prothno- 
tary  of  the  court  a  statement  of  a  claim  for 
materials  furnished  for  additions  and  altera- 
tions to  and  in  a  certain  building  in  said  state- 
ment mentioned  against  the  above-named  de- 
fendants, as  b.v  reference  to  said  statenieot. 
being  No.  95  to  the  September  term,  A.  D. 

Digitized  by  vIjOOQIC 


Del.) 


FORD  V.  CHARLES  WARNER  CO. 


89 


1S!)1.  wni  more  fully  appear.    (2)  That  on  the 
'S>th  day  of  August,  1801,  there  issued  out  of 
the  court,  at  the  suit  of  said  plaintiff  and 
.ijsiinst  said  defendants,  a  writ  of  scire  facias, 
lieing  No.  SS  to  the  September  term,  A.  D. 
!s»l.  which  said  writ  was  returned  by  Wil- 
liam Simmons,  sheriff  of  said  county,  as  fol- 
lows:  "Stayed  by  plaintiff's  attorney.     So  an- 
swers William   Simmons,   Sheriff."     (3)  That 
no  further  proceedings  were  had  upon  said 
!-iatement  of  claim  by  said  plaintiff  until  the  ] 
!Hh  day  of  September,  A.  D.  1802,  when  said 
pLiintlff  caused  a  second  writ  of  scire  facias 
to  bo  issued  out  of  the  court  against  said  de- 
fpodants.  said  writ  being  No.  125  to  the  Sep- 
tfinber  term,  A.  D.  18.92,  of  which  vnrli  the 
>«lil  sheriff  made  return  as  follows:     "Made 
known  to  John  G.  Fehrenbach  and  Charles  ■ 
Fehrenbach   personally,   September  10,   1892, 
and  service  accepted  for  all  the  rest,  except 
Margaret  Grier  and  B.  Frank  McVey.    So  an-  j 
Kwers  WilUaoi   Simmons,   Sheriff."     (4)  That  1 
since  tliat  time  no  further  proceedings  have  I 
lieen  had   in    the  said   case,     (."i)  That   said 
statement  of   claim  still  remains  among  the  , 
records  of  t;liis  court,  and  Is  notice  of  a  claim  I 
of  lien   on    the    property   therein   described,  , 
whereby  it  causes  great  inconvenience  to  the  ', 
!<ald  defendants  in  the  management  of  said 
property,  and  also  interferes  with  the  bori'ow- 
ins  of  money  by  way  of  mortgage  thereon, 
and  impairs  tbe  value  thereof. 

.T.  E.  .Smitb  and  C.  W.  Smith,  for  plaintiff. 
W.  H.  Hayes,  for  defendants. 

VKH  CURIAM.     Rule  made  absolute. 


FORD  T.  CHARLES  WARNER  CO. 
I  Superior   Court   of   Delaware.     Newcastle. 
Feb.,  1SC3.) 

Street  Railroaos— Use  or  Stkrbts— NEOLioicxca 
—  Cabelms  IJRivixo  —  Contributokt  Neoli- 
oescR— Makter's  Liabimtt  to  Tbird  Persons 
— Exemplary  Oamaoca. 

1.  A  street-car  company,  which  has  tbe  right 
to  n«e  a  street  for  its  cars,  is  not  guilty  of  neg- 
liKeDilf  obstructing  the  street  by  allowing  oue 
of  its  cars  to  remain  on  a  spur  track  on  the 
itreet  for  a  reasonable  time  for  the  purpose  of 
allowing  another  car  to  pass. 

2.  Plaintiff,  employed  to  clean  street  cars, 
was  standing  near  a  car  on  a  spur  track,  while 
another  car  was  passing,  and  was  injured  by  a 
waiton  driven  by  defendant's  servant  in  such  a 
wuv  that  when  he  was  attempting  to  pass  the 
tar  the  rear  wheels  of  the  wagon  slid  along  the 
tracks,  and  crushed  plaintiff  against  tbe  car. 
Hrlil  ttiat,  thoUKh  plaintiff  was  guilty  of  some 
aeKlieencp  in  standing  on  the  street  without 
looking  about  him,  it  would  not  prevent  a  re- 
(•overy  if  defendant's  servant  did  not  exercise 
due  care  in  attempting  to  pass  the  car. 

3.  A  master  is  resiransible  for  the  injuries  of  a 
third  person,  caused  by  the  negligence  of  his 
M-rv.int.  acting  within  the  scope  of  his  employ- 
ment. 

.  4.  The  recovery  in  an  action  for  personal  in- 
juries may  embrace  compensation  for  nursing 
and  medical  expenses,  loss  of  time  from  inabil- 
i>)r  to  work,  loss  of  bodily  and  mental  powers, 
4ni|  for  actual  suffering  of  mind  or  body  if  they 
arp  the  necessary  consequences  of  the  injury. 
5.  Id  an  action   for  personal  injuries  where 


there  is  evidence  tlint  plaintiff  was  injured,  the 
court  will  not  charge  that  the  jury  could  not 
take  into  acconnt  future  loss  of  wages  tocause 
then'  WHS  no  proof  that  the  wage-earning  ca- 
pocity  had  been  reduced  by  any  definite  sum, 
the  presence  of  such  proof  being  for  the  jury. 

6.  A  corporation  is  liable  for  exemplary  dam- 
ages for  injuries  caused  by  the  negligence  of 
its  servant  onlj  when  the  injury  was  intention- 
al and  willful,  or  was  inflicted  under  circum- 
stances showing  a  reckless  disregard  for  tbe 
safety  of  the  person  injured. 

Action  by  Butler  Ford  against  tlte  Charles 
Warner  Company  for  damages  for  personal  in- 
juries.    Veriiict  for  plaintiff. 

Action  on  the  case  to  recover  damages  for 
personal  injuries  arUsing  from  collision  witb  a 
mortar  wagon  of  the  defendant  company,  while 
being  driven  by  its  servant  upon  the  public 
bigliway.  Clarence  A.  Forwood,  a  foreman 
under  whom  tbe  plaintiff  had  worked  prior  to 
bis  being  hurt,  was  asked  by  Mr.  Biggs  wheth- 
er Ford  was  shamming  or  whether  he  was 
really  hurt.  Mr.  Hilles  oibjected,  on  the  ground 
that  the  witness  could  not  give  bis  opinion,  not 
being  an  expert.  The  court,  Robinson,  C.  J., 
uiion  the  authority  of  Abbott's  work  on  Trial 
Evidence  (pages  (JOO  and  (>40),  ruled  that  the 
w^itness  might  testify  to  the  fact  whether  be 
appeared  well  or  sick;  and,  unless  borne  out 
by  the  decision  in  Peace  v.  Forge  (al>out  which 
there  was  some  doubt),  the  court  did  not  think 
the  witness  could  be  asked  whether  or  not,  in 
bis  opinion,  the  plaintiff  was  sbamming.  "Mr. 
Biggs:  From  his  api>earance  and  his  com- 
plaint, and  seeing  him  as  you  did,  was  he,  as 
a  matter  of  fact,  badly  burt?  (Objected  to.) 
CuUeu,  J.;  What  is  that  but  an  opinion? 
This  man  is  not  an  expert.  Tbe  decision  made 
by  Chief  Justice  Comegys,  and  which  was 
ruled  here  In  the  Forge  Case,  allowed  tbe  wit- 
ness to  testify  as  to  declarations  and  exclama- 
tions made  by  Peace  in  tbe  presence  of  the 
witness,  showing  tbe  man  in  a  suffering  con- 
dition; but  I  don't  understand  that  it  gave 
tbe  witness  the  right  to  give  Ills  opinion,  ex- 
cept he  was  produced  as  an  exiiert.  Mr. 
Biggs:  Were  you  ordered  to  pay  him  (the 
plaintiff]  ten  dollars  a  week?  (Objected  to  as 
hearsay.  Mr.  Biggs  stated  that  he  could  show 
that  tbe  witness  would  not  have  paid  this 
man  ten  dollars  per  week  unless  ordered  to  do 
it,  because  the  plaintiff,  after  the  Injury,  was 
not  able  to  do  the  work.)  Robinson,  C.  .T.: 
You  have  a  right. to  sliow  that."  Dr.  Joseph 
Pyle,  witness,  was  asked  In  cross-examina- 
tion by  Mr.  Biggs:  "Who  is  this  gentleman 
sitting  here  [referring  to  a  person  sitting  at  the 
bar  of  the  court]?  Do  you  know  him?  A.  I 
know  him.  Q.  Where  does  be  live?  (Object- 
ed to  as  irrelevant.  Counsel  for  defendant  ad- 
mitted titat  the  name  of  tbe  person  was  Brad- 
bury. Mr.  Biggs  stated  that  his  object  was 
to  show  the  bias  of  the  witness,  because  of  the 
relations  between  him  and  tbe  gentleman  in 
question,  in  whose  presence  he  was  testify- 
ing; that  said  Bradbury  was  from  Newark, 
N.  J.,  and  was  directly  interested  in  the  suit 
now  being  prosecuted.)  Robinson,  C.  J.:  We 
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think  you  can  show  that  fact.  (Mr.  Biggs,  for 
plaintiff,  objected  to  any  tesHniouy  being  ad- 
duced by  the  defendant  tending  to  show  that 
the  accident  was  unavoidable,  contending  that 
it  was  inadmissible  under  the  plea  of  not 
guilty,  In  this  case,  and  that  It  should  have 
been  specially  pleaded.  Cotterill  v.  Starkey, 
8  Car.  &  P.  691.)"  Robhison,  C.  J.,  overruled 
the  objection  upon  the  authority  of  Collins  v. 
Bllderback,  5  Har.  (De.l.)  133. 

John  Biggs,  for  plaintiff.  William  S.  HlUes, 
for  defendant. 

ROBINSON,  C.  J.  (charging  Jury).  This  ac- 
tion is  what  is  called  In  law  "an  action  on  the 
case,"  that  Is,  an  action  on  the  plaintiff's  case, 
wherein  In  his  declaration  he  sets  out  the  par- 
ticular circumstances  of  the  injury  he  received, 
and  claims  damages  for  that  Injury.  In  this 
ease  Butler  Ford  seeks  to  recover  damages  for 
Injuries  he  received  In  consequence  of  the  neg- 
ligent drivhig  of  one  George  T.  Johnson,  who 
was  at  the  time  In  the  employment  of  the  de- 
fendants, and  was  driving  a  mortar  wagon  be- 
longing to  them.  Butler  Ford  himself  was  in 
the  employ  of  the  Wilmington  City  Railway 
Company,  and  worked  at  Union  and  Lancaster 
avenue,  or  at  Front  and  Union,  as  it  is  agreed 
that  it  shall  be  called  in  this  case,  and  his 
business  was  keeping  the  ears  clean  and  at- 
tending to  the  lamps.  The  Wilmington  City 
Railway  Company  Is  a  corporation  of  this 
city  and  state,  having  a  right  to  lay  tracks  and 
run  cars  along  and  over  the  streets  of  this 
city.  Having  single  tracks  along  some  of  the 
streets,  they  have  laid  what  they  call  "tiUB- 
oufs,"— that  Is,  short  sidetracks  connecting  with 
the  main  track,  on  which  a  car  can  lie  by  un- 
til the  one  coming  In  the  opposite  direction 
passes  It.  There  was  such  a  turnout  at  Front 
and  Union,  which.  If  we  understand  the  testi- 
mony, was  near  the  terminus  on  that  street. 
On  the  14th  of  November,  1891,  car  No.  16 
was  standing  on  this  turnout.  The  horses 
were  attached  to  It,  but  the  driver  was  no- 
where about.  There  were  two  ladles  In  the 
car,  one  of  whom  was  Mrs.  Cyrllla  liong,  a 
witness  In  this  case.  No  one  knows  who  the 
other  lady  was.  Butler  Ford  had  cleaned 
the  Inside  of  the  car,  and  was  standing  on  the 
grotind  at  the  side,  with  a  little,  short-handled 
brush  in  his  hand.  When  the  accident  occur- 
red, he  was  either  sweeping  off  the  platform 
or  answering  some  questions  as  to  transfer 
tickets  which  the  unknown  lady  had  asked 
him.  While  the  plaintiff  was  doing  this, 
George  T.  Johnson,  a  driver  employed  by  the 
Charles  Warner  Company,  the  defendant, 
drove  down  the  street  from  the  direction  of 
Sllverbrook.  He  was  driving  two  horses, 
hitched  to  a  large  mortar  wagon  belonging  to 
the  defendant  corporation.  The  wagon,  he 
says,  was  about  24  feet  from  the  tongue  to  the 
end  of  the  hind  wheel.  He  bad  upon  it,  he 
says,  six  mortar  boxes,  which  were  empty,  and 
placed  crosswise  of  the  wagon,  edge  up,  not 
flat  down,  and  in  one  row.   These  boxes  were, 


Bccordlug  to  the  evidence,  about  10  feet  long. 
In  attempting  to  pass  the  car  No.  16  as  it  was 
lying  there  upon  the  turnout,  George  T.  John- 
son drove  against  the  plaintiff  as  he  was 
standing  upon  the  ground  either  sweeping  the 
platform  or  answering  the  inquiries  of  the  lady 
in  the  car.  The  plaintiff  was  caught  between 
the  car  and  either  the  boxes  or  wagon  and  in- 
jured, and  it  is  for  the  injury  so  received  that 
he  seeks  to  recover  damages.  In  answer  to 
the  plaintiff's  claim  for  damages  the  counsel 
for  defendant  contends  that  he  ought  not  to 
be  allowed  to  recover— First.  Because,  as  he 
asserts,  the  driver,  George  T.  Johnson,  was 
not  guilty  of  any  negligence  In  driving  the 
wagon  at  that  time,  and  that  the  accident  oc- 
curred solely  because  the  wagon  slipped  on  the 
tracks,  which,  as  he  claims,  could  not  have 
been  foreseen  by  him.  Second.  Because,  even 
though  the  driver  of  defendant's  wagon  might 
have  been  guilty  of  negligence,  yet,  as  bdth  the 
car  and  plaintiff  were  unlawfully  In  the  street 
at  the  time  the  accident  occurred,  and  plaintiff 
did  not  exercise  that  care  In  looking  up  and 
down  the  street,  while  he  was  standing  in  it, 
which  the  law  requires  of  him,  that  he  was, 
therefore,  guilty  of  contributory  negligence, 
and  cannot  recover  In  this  action. 

In  support  of  the  first  branch  of  his  de- 
fense the  defendant  produces  the  testimony 
of  George  T.  .Johnson,  the  driver,  that.  In 
,  turning  oirt,  tlie  hind  wheel  caught  In  the 
I  track,  and  slid  along  the  track,  and  again^it 
I  the  car.  And  be  refers  to  the  testimony  of 
Ehvood  Stewart,  tlie  blacksmith, — a  wltnt-ss 
produced  by  the  plaintiff,— who  states  that 
"when  the  wheels  turned  out  too  short 
there  was  a  slipping,  and  It  threw  the  wagon 
right  Into  the  car,  and  caught  Butler  theri'." 
Gentlemen,  If  you  believe  the  evidence  of 
these  witnesses  as  to  the  slipping,  and  that 
the  accident  was  caused  by  this  slippiug, 
you  have  further  to  consider  whether  de- 
fendant's driver  used  due  care  and  caution 
in  selecting  a  time  to  turn  out,  and  whether 
he  did  not  approach  too  near  the  car  before 
he  began  to  do  so.  If  you  believe  ho  did 
not  approach  the  car  too  closely,  and  was 
not  then  and  there  guilty  of  any  negligence, 
your  verdict  should  be  for  the  defendant. 
But  in  considering  the  respective  claims  of 
the  plaintiff  and  the  defendant  you  may 
first  consider  the  positions  of  the  plaintiff, 
and  street  car,  and  the  wagon  driven  by 
George  T.  Johnson,  and  the  respective  du- 
ties of  each  party  under  the  circumsta  nct*a 
In  which  they  were  then  placed.  It  is  true 
that  highways  are  made  for  the  convenlcuce 
of  the  traveling  public,  and  that  many  ob- 
structions to  public  travel  are  nuisances,  but 
It  Is  also  perfectly  well  settled  that  trav- 
elers are  not  bound  to  keep  In  motion  cvcfy 
Instant  they  are  on  the  road.  They  have  a 
right  to  stop  temporarily  for  business  or 
pleasure,  provided  they  do  not  unreason- 
ably Interfere  with  the  rights  of  otheru  who 
wish  to  use  the  road.  The  Wilmington  City 
Railway  have  a  right  to  use  the  streets  of 

Digitized  by  VjOOQIC 


Del) 


FORD  V.  CHABLES  WARNER  CO. 


41 


this  city  for  the  purpose  of  laying  their 
tracks  and  rimning  their  cars,  nnd  they 
liare  ail  tlie  rights  and  powers  ueceBsary  for 
siicli  a  user.  They  had  a  right  to  Iceep  car 
No.  lu  a  reasonabie  time  on  this  turnout, 
to  tliat  car  No.  10  might  pass  it,  or  for  any 
ottier  purpose  necessary  and  proper  for  us- 
ing their  cars;  and  we  do  not  think  the  ordi- 
nance cited  by  the  learned  counsel  deprives 
them  of  that  right.  If  the  highways  are  for 
public  convenience,  so  also  are  the  cars  and 
tracks  of  the  city  railway  company. 

Bat  although,  if  car  No.  16  bad  only  been 
ou  this  turnout  for  a  reasonable  time,  and 
for  a  prefer  purpose,  had  Butler  Ford  the 
furtber  right  to  stand  on  the  ground  for  flye 
minutes  or  orer,  and  sweep  the  platform, 
aod.  while  sweeping,  to  answer  the  inquir- 
ies of  the  lady  in  the  car,  without  paying 
any  attention  to  what  was  coming  or  going 
on  the  street?  That  is  one  of  the  questions 
for  yon  to  decide  in  this  case.  You  must 
detmnine  whether,  the  car  being  rightfully 
tliere,  he  could  rightfully  and  lawfully  stand 
00  the  ground,  and  brush  the  platform  otf. 
If  be  bad  that  right,  could  he  do  so  with- 
out keeping  watch  for  passing  vehicles? 
I'or  whoever  places  himself  In  a  public 
street  is  bound  to  exercise  all  the  care  ordi- 
narily required  to  Iceep  himself  from  being 
injured.  Now,  as  to  the  duty  of  George  T. 
Julinson,  the  driver  of  the  wagon  belonging 
to  the  Charles  Warner  Company,  he  saw  the 
oar  there,  and  turned  out  to  pass  it.  It  was 
his  duty  to  ascertain  w^hether  there  was 
Kliace  to  pass  in,  and,  if  there  was  not,  he 
was  bound  to  stop.  McLane  v.  Sharpe,  2 
liar.  (Del.)  483.  Jie  bad  no  right  to  endan- 
fXT  tlie  car.  and  those  in  and  near  it,  by 
the  want  of  ordinary  care  and  caution  in 
passing;  and  tlie  care  and  caution  be  was 
required  to  use  was  proportioned  to  the  size 
of  bis  wagon  and  of  the  load  upon  it,  and 
tlie  dilBculty  <rf  passing  with  a  vehicle  and 
load  of  such  dimensions.  In  other  words, 
if  a  car  or  person  Is  standing  In  the  road, 
aDd  I  see  them,  and  drive  into  them  care- 
lesisly  and  negligently,  i  am  liable  in  dam- 
ages to  the  person  and  owner.  But  the 
learned  counsel  for  the  defendant  contends, 
as  we  said  above,  that  George  T.  Johnson 
(lid  uot  see  the  plaintiff,  and  that,  because 
the  plaintiff  was'  guilty  of  contributory  neg- 
ligence in  standing  in  the  road,  lie  cannot 
recover  for  any  want  of  ordinary  care  on 
the  part  of  George  T.  Johnson.  Whatever 
may  have  been  the  former  rulings  of  this 
court,  we  cannot  now,  since  the  case  of 
Jones  V.  Belt  (DeL  Super.)  32  AtL  723,  adopt 
the  htnguage  of  one  of  the  counsel's  pray- 
ers, and  tell  you  that  any  negligence,  how- 
ever slight,  on  the  part  of  the  plaintiff,  will 
prevent  his  recovery.  The  court  there  held 
that  the  negligence  .  of  the  plaintiff  must 
have  a  causal  relation  to  the  accident  In 
that  case  the  plaintiff,  Jones,  was  upon  a 
ladder,  replenishing  lamps  which  hung 
across  the  street.     The  foot  of  the  ladder 


was  in  the  street,  and  unattended  by  any 
one.    The  team  of  the  defendant  Belt,  which 
his  driver  had  allowed  to  remain  unhitched 
in  the  street,  wandered  away,  and,  strllcing 
the  ladder,  injured  the  plaintiff.     The  court 
held  that,  notwithstanding  the  plaintiff  was 
guilty  of  contributory  negligence  in  allowing 
the  foot  of  the  ladder  to  be  unattended,  and 
In  not  keeping  a  careful  watch  for  himself, 
be  could  nevertheless  recover,  because  there 
was  no  causal  connection  between  the  neg- 
ligence of  the  plaintiff  and  the  act  of  the 
defendant.    And  the  court.  In  their  <^inton 
'  in  that  case,  say:     "A  man  is  unlawfully  in 
a  certain  place.     He  is  therefore  there  cer- 
!  tainly  by  bis  negligence  in  not  obeying  the 
!  law,  and  keeping  away,  to  say  the  least. 
I  While  there,  he  is  Injured  by  the  careless- 
ness or  negligence  of  another.    It  will  be  no 
excuse  to  that  other  that  he  is  there  unlaw- 
{  fully  unless  by  being  there  be  promoted,  in 
!  some  other  way  tliau  by  simply  being  there. 
;  the  other's  wrongful  act."    Apply  this  prin- 
I  dple  to  the  case  we  are  now  trying.     Bup- 
pose  you  shotild  find  that  Butler  Ford  bad 
,  no  right  to  be  standing  on  the  street.    Fur- 
ther suppose  that  you  find  that  be  ought  to 
iiave  exercised  greater  care  In  looking  up 
and  down  the  street,— that  is,  that  he  did 
not  exercise  that  watchfulness  which  a  man 
situated  as  he  was  should  have  exercised,— 
still,  if  you  further  believe  from  the  testi- 
mony that  George  T.  Johnson  saw  the  car 
as  it  was  standing  on  the  turnout,  and  in 
turning  out  to  pass  it  did  not  use  reasonable 
care  to  avoid  Injuring  the  car  and  those  In 
and  about  it.  and  that,  in  consequence  of 
tliat  want  of  care  on  the  part  of  George  T. 
Johu«uu,   Butler   Ford  was  injured  by  bis 
w^agon,  you  may  find  for  the  plaintifl.     Id 
estimating    the    care   and    attention    which 
George  T.   Johnson  should  have   used   you 
must  take  into  consideration  the  size  of  the 
wagon,  with  its  load,  which  he  was  driving 
along  the  sti-eet;    for  a  person  driving  such 
a  wagon  as  be  was  driving  should  exercise 
greater  care,  lest  he  injure  others,  than  one 
who  was  driving  a  small  carriage.    You  may 
alao   take  into  consideration  the  fact  that 
it  was  probable  that  some  one  or  more  per- 
sons would  be  in  or  near  the  car.     In  esti- 
mating the  care  and  attention  which  John- 
son did  actually  use  you  may  take  into  cou- 
sideratiou  the  evidence  of  those  witnesses 
who  say  that  they  called  out,  warning  him 
'  and  Ford  of  the  danger  impending  over  the 
I  latter,  and  the  conduct  of  Johnson  after  the 
I  accident    occurred.     And    you    should    also 
''  take  into  consideration  the  evidence  of  those 
I  witnesses — that  is,  of  Johnson  himself  and 
i  of  Elwood  Stewart,  a  witness  for  the  plaiu- 
j  tiff— that  the  wagon  slipped  as  he  turned  on 
I  the  track.     You  are  the  sole  judges  of  all 
I  these  things,  and  their  determination  lies  en- 
I  tlrely  with  you. 

I  The  relation  between  the  Charles  Warner 
I  Company  and  George  T.  Johnson,  tiie  driver 
;  of  their   w^agou,    was  that   <^   master  and 
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servant;  and  Uie  master  Is  always  respon- 
Kihle  in  damages  for  tlie  negligence  of  wliich 
the  servant  Is  guilty  while  transacting  his 
business.  So  In  this  case  the  Charles  War- 
ner Company  is  responsible  for  the  negli 
gence  of  George  T.  Johnson,  if  you  flud  that 
tlie  latter  was  negligent. 

If  your  verdict  should  be  for  the  plaintiff, 
he  should  "receive  one  compensation  for  all 
damages,  past  and  prospective,  in  conse- 
Muenee  of  the  defendant's  negligent  act. 
They  are  understood  to  embrace  adequate 
compensation  for  actual  nursing  and  medi- 
cal expenses,  and  loss  of  time  or  loss  from 
inability  to  perform  ordinary  labor,  or  In- 
capacity to  earn  money;  also  a  reasonable 
amount  for  loss  of  both  bodily  and  mental 
powers,  or  actual  sufTerlng  of  body  and 
mind,  which  are  the  immediate  and  neces- 
sary consequences  of  the  Injury."  We  have 
adopted  the  language  of  the  court  in  the 
case  of  Wallace  v.  Railroad  Co.  (decided  In 
this  court  In  1880;  Del.  Super.)  18  Atl.  818, 
and  to  which  we  have  been  referred  by  the 
learned  counsel  for  the  defendant.  We  can- 
not say  to  you.  as  in  the  defendant's  eighth 
prayer  we  are  aslced  to  do,  that,  there  hav- 
ing been  no  proof  that  his  wage-earning  ca- 
|)acity  has  been  reduced  by  any  dellnlte  sum, 
you  are  not  at  liberty  to  take  Into  account 
future  loss  of  wages;  for  whether  there  has 
been  such  proof  or  not  is  entirely  within 
your  province  to  determine.  He  cannot  re- 
cover for  injuries  which  he  might,  by  the 
exercise  of  reasonable  care,  have  avoided; 
and  you  should  not  consider  any  future  pain 
and  suffering  of  which  the  proof  is  that 
there  is  only  a  possibility.  Nor  can  he  re- 
c-over  damages  for  the  Intercostal  rheuma- 
tism which  he  says  he  suffers.  If  that  wa« 
not  the  natural  and  necessary  result  of  the 
Injury  complained  of,  but  could  only  be  in- 
duced by  some  intervening  cause,  such  as 
cold  and  wwk. 

The  learnetl  counsel  for  the  defense  has 
also  asked  us  to  charge  you  that  no  exem- 
plary damages  can  be  allowed  by  you  in  th!s 
case,  because,  as  he  says,  exemplary  dam- 
ages cannot  be  given  against  a  corporation 
except  for  negligence  of  its  vice  principal. 
We  cannot  so  charge  you,  gentlemen.  Cor- 
porations are  equally  liable  with  other  mas- 
ters in  exemplary  damages  whenever  the 
circumstances  of  the  case  will  justify  said 
damages  being  given.  The  Charles  Warner 
Company  placeil  George  T.  .Tohnson  In  full 
control  as  driver  of  this  wagon,  and  they 
are  responsible  for  his  negligence,  whether 
that  negligence  be  gross  or  only  ordinary. 
But  It  is  not  every  case  of  injury  to  another 
that  should  be  visited  by  a  jury  with  ex- 
emplary damages.  Such  damages  ought 
only  to  be  allowed  where  the  act  causing 
the  Injury  has  been  willfully  done,  or  where 
the  circumstances  show  that  there  was  a 
deliberate,  preconceived,  or  positive  Inten- 
tion to  injure,  or  that  reckles.s  disregard 
of  the  safety  of  person  or  property  which  is 


equally  culpable.  We  cannot  do  better  than 
to  adopt  upon  this  point  the  language  of 
this  court  in  the  case  of  McLanC'  v.  Sharpe, 
2  Har.  (Del.)  483,  as  we  have  been  request- 
to  do  by  the  learned  couus^  for  the  plain- 
tiff. If  you  believe  the  circumstances  of 
this  case  warrant  It,  you  are  at  liberty  to 
find  exemphiry  damages  for  the  plaintiff,  if 
you  believe  the  life  of  the  plaintiff  was  en- 
dangered at  the  time  of  the  Injury  by  the 
gross  negligence  of  the  driver,  and  that  tlie 
conduct  of  the  driver  at  that  time  betrayeJ 
a  disregard  of  the  ordinary  dictates  of  hu- 
manity which  require  every  man  to  sucior 
his  fellow  man  in  distress,  and  especially 
when  that  distress  has  been  caused  by  bis 
own  fault  But  whether  exemplary  dam- 
ages should  or  should  not  be  awarded  de- 
pends, in  the  case  you  are  now  trying,  on 
the  view  you  take  of  the  conduct  of  George 
T.  Johnson,  and  whether  you  think  it  wor- 
thy of  such  daiuages.  We  can  only  tell 
you  that  exemplary  damages  ought  not  to 
be  awarded  except  in  cases  of  the  most  ag- 
gravated nature,  and  in  considering  this 
question  in  this  case  you  should  recall  to 
your  minds  the  evidence  of  George  T.  John- 
son and  Elwood  Stewart  that  the  accident 
was  caused  by  the  slipping  of  the  wa«on  on 
the  tracks;  and,  if  you  believe  this  evi- 
dence, then  you  must  furtlier  consider  what 
weight  you  will  give  it  as  rebutting  anv 
infei-ence  from  other  facts  that  tlie  accidput 
was  the  result  of  recklessness  or  gross  m-g 
ligence  on  the  part  of  the  driver. 

There  is  one  part  of  this  case  to  whlt-li 
we  wish  to  refer  before  leaving  it  in  your 
hands.  We  compelled  Dr.  Pyle  to  testify 
as  to  his  relations  with  Mr.  Bradbury  an! 
the  insurance  company,  and  as  to  the  rela- 
tions of  the  insurance  company  with  this 
suit,  because  we  thought  it  might  sliow 
bias  on  his  (Pyle's)  part,  and  thus  affect  the 
weight  which  you  miglit  give  to  his  testi- 
mony. His  testimony  is  in  this  case  for 
that  purpose,  and  that  purpose  only.  If 
you  allow  it  to  have  any  other  weight  In 
this  case,  if  you  permit  it  to  bias  your  judg- 
ment in  fixing  the  amount  of  damages,  you 
are  so  far  departing  from  the  high  function 
you  are  called  here  to  perform,  and  not  do- 
ing justice  between  man  and  man.  We 
warn  you  upon  this  point,  not  because  we 
think  you  would  intentionally  take  It  Into 
consideration,  but  lest  it  might  creep  In  un- 
wittingly to  yourselves.  We  are  trying  a 
case  between  Butler  Ford  and  the  Charles 
Warner  Company,  and  not  between  Butler 
Ford  and  the  Insurance  company.  Gentle- 
men, the  case  is  in  your  hands.  Vou  must 
first  decide  wheth«-  you  think  the  plaintifT 
entitled  to  damages  or  not.  If  you  think 
he  is  entitled  to  damages,  then  the  amount 
Is  entirely  within  your  discretion;  but  it 
must  be  a  wise  and  just  discretion,  applied 
to  all  the  facts  and  circumstances  of  this 
case. 

Verdict  for  plaintiff  for  $900. 
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MORROW  T.  STATE. 

(Court  of  Errors  and  Appeals  ot  Delaware. 
April  19.  1897.) 

COXSTITITIOSAL  Law— COCRTS — JCRIBDICTIOM. 

1. 19  L.1-WS,  c.  65.5,  i  5,  giTin^  to  the  party 
chareed  with  a  riulaliun  of  the  Kume  law  au  ap- 
peal to  the  superior  court  from  the  judgment  of 
a  justice  of  the  jK'Rce,  who  is  K'^en  summary 
jurisdiction  by  li  I^n-s,  c.  507,  which  declares 
»ocb  riolation  ii  ouisance,  does  not  violate 
Const,  art.  6.  i  15,  which  provides  that  the  gen- 
eral  assembly  may  regulate  the  jiirisdiction  of 
inferior  courts  as  to  nuisances,  and  "may  ^rant 
nr  deny  the  priyilet^  of  appeal  to  the  court  of 
seneral  sessions  of  the  peace";  such  provision 
Iwins  merely  discretionary,  and  not  exclusive. 

2.  The  power  of  the  general  assembly  to  con- 
fer such  appellate  jurisdiction  is  recognized  by 
f'l.nst.  art.  6,  which,  after  defining  the  jurisdic- 
ii"iis  of  the  several  courts  in  sections  3  and  4, 
provides,  in  section  12,  that  "the  gem'ral  assera- 
I'ly,  notwithstanding  anything  contained  in  this 
article,  shall  have  power  to  reiteal  or  alter  any 
:ii:t  •  •  •  giving  jurisdiction,  •  •  •  or 
i-'iving  any  power  to  cither  of  said  courts." 

Case  reserved  from  superior  court,  Castle 
ifiimty. 

WUUam  L.  Morrow  was  convicted  In  a  Jus- 
tite's  Court  of  a  violation  of  the  game  law, 
and  appealed  to  the  superior  court.  Reserved 
»n  the  question  of  appellate  jurisdiction.  Ju- 
risdiction sustained. 

K  H.  Porter  and  W.  T.  Lymra.  for  appel- 
lant.   Walter  H.  Hayes,  for  the  State. 


ORUBB,  J.  This  case  is  before  us  for  the 
<leci»ion  of  a  question  of  law  reserved  by  the 
superior  court  in  the  matter  of  the  appeal  of 
William  L.  Morrow  from  the  Judgment  of  the 
justice  of  the  peace  against  him,  upon  his 
wuviction  of  a  violation  of  the  provisions  of 
chapter  307. 17  Laws  Del.  Section  1,  togeth- 
er with  section  11  of  said  chapter  307,  creates 
an  offense  of  a  criminal  nature,  specifies  the 
|A.-ualty  for  Its  commission,  and  prescrlljes  the 
uode  of  trial  by  a  justice  of  the  peace,  with- 
out either  indictment  or  jury  trial  in  accord- 
ance with  the  provisions  of  section  15  of  ar- 
ticle 6  of  the  constitution  of  this  state,  au- 
thorizing the  legislature  to  give  to  one  or 
more  justices  of  the  peace  such  summary  ju- 
ri«diction  of  nuisances  and  the  other  minor 
<'riminal  matters  therein  enumerated.  Pur- 
^uaDt  to  the  provisions  of  said  chapter  507, 
tlie  said  William  L.  Morrow  was  tried  and  ad- 
judged guilty  of  selling  two  rabbits  and  one 
dozen  partridges  in  violation  thereof,  and  sen- 
lenee«l  by  the  justice  of  the  peace  to  pay  a 
line  of  five  dollars  for  each  of  said  rabbits 
and  partridges,  besides  the  costs  of  his  prose- 
cution. Thereupon  the  said  defendant,  upon 
giving  the  required  security,  took  an  appeal 
to  the  said  superior  court,  in  accordance  with 
tlie  provisions  of  section  5,  c.  05.5, 10  Laws  Del. 
Afterwards  the  counsel  (or  the  state,  at  the 
hearing  in  said  superior  court  of  a  rule  to 
slum  cause  why  said  appeal  should  not  be 
stricken  from  the  record,  and  the  cause  re- 
manded to  the  Justice,  etc.,  contended  that 


the  said  court  liad  not  jurisdiction  to  hear 
and  determine  said  appeal,  as  it  was  a  crim- 
inal action,  and  that,  therefore,  said  rule 
should  be  made  absolute;  whereupon  the  su- 
perior court  directed  that  the  question  wheth- 
er or  not  said  court  has  jurisdiction  to  hear 
and  determine  said  appeal  be  reserved  and 
heard  here  in  the  court  of  errors  and  ai)i)eals. 
Our  determination  of  this  question  of  law  will 
be  confined  to  the  requirements  of  the  case 
presented  by  the  record.  Said  chapter  507. 
17  Laws  Del.,  has  prescribed  and  authorized 
what  is  virtually  a  summary  proceeding  be- 
fore a  Justice  of  the  peace  for  the  enforcement 
of  a  forfeiture  for  the  violation  of  the  provi- 
sions of  a  statute  for  the  protection  of  game 
In  this  state,  and  which  unlawful  act  the 
general  assembly  has  therein  declared  to  be 
a  common  nuisance,  with  the  view  of  bring- 
ing it  within  the  class  of  minor  criminal  mat- 
ters which  are  enumerated  in  said  section  15 
of  article  6  of  the  constitution,  and  excepted 
and  excluded  from  the  constitutional  require- 
ment of  procedure  by  indictment  and  trial 
by  jury.  Chapter  (Vw,  19  Laws  Del.,  has  giv- 
en to  tlie  party  cliarged  with  such  violation 
of  the  game  law  a  right  of  appeal  to  the  su- 
perior court  from  the  judgment  rendered  by 
the  justice  for  the  recovery  of  the  prescrilied 
forfeiture;  and  tlie  superior  court  is  author- 
ized by  said  chapter  to  render  upon  such  ap- 
peal a  judgment  for  the  recovery  of  said  for- 
feiture, against  the  said  party  or  his  executor 
or  adnilnLstrators.  As  the  act  has  not  pro- 
vided to  tlie  contrary,  the  proceeding  In  the 
superior  court,  upon  the  apiieal.  may  be  of  a 
summary  nature,  and  according  to  such  regu- 
lations as  may  be  appropriate  and  necessary 
to  the  execution  of  the  apjiellate  power  con- 
ferred upon  said  court  by  the  general  assem- 
bly. 

It  has  not  been  contended  by  counsel  on 
either  silde  that  the  summary  jurisdiction 
provided  by  chapter  507,  17  Laws  Del.,  has 
not  been  constitutionally  confei-red  by  the 
general  assembly,  and  lawfully  exercised  by 
the  justice  who  rendered  the  Judgment  In 
this  case.  The  sole  objection  or  contention 
is  that  the  general  assembly  had  not  consti- 
tutional power  to  confer,  nor  the  superior 
court  to  exercise,  the  appellate  jurisdiction 
given  by  chapter  655,  19  Laws  Del.  The 
present  Is  not  a  case  of  an  appeal  from  the 
court  of  general  sessions  of  the  peace  and 
jail  delivery,  and  therefore  within  the  inhi- 
bition of  section  10  of  the  schedule  of  the 
constitution.  This  is  simply  an  appeal  from 
the  judgment  of  a  justice  of  the  peace,  ren- 
dered in  a  summary  proceeding,  for  the  re- 
covery of  a  forfeiture  for  the  violation  of 
a  game  law  enacted  by  the  legislature  of 
this  state.  There  is  no  constitutional  provi- 
sion expressly  prohibiting  such  an  appeal, 
nor,  indeed,  expressly  prohibiting  an  appeal 
from  justices  of  the  peace  in  any  case,  civil 
or  criminal,  lawfully  within  their  jurisdic- 
tion. Nor  do  we  find  that  there  Is  any  con- 
stitutional provision  whith,  by  necessary  Im- 
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plication,  InblbltB  or  precludes  the  general 
assembly  from  conferring,  or  the  superior 
court  from  exeivlsing,  the  juriadlctton  by 
appeal  authorized  and  prescribed  by  said 
chapter  655.  It  Is  true  that  section  15  of 
article  6  of  the  constitution,  which  provides 
that  the  general  assembly  may  by  law  give 
to  any  Inferior  courts  by  them  to  be  estab- 
lished, or  to  one  or  more  Justices  of  the 
peace.  Jurisdiction  of  nuisances  and  the  oth- 
er criminal  matters  therein  enumei-ated,  also 
further  declares  that  "the  general  assembly 
may  by  law- regulate  this  Jurisdiction,  and 
provide  that  the  proceedings  shall  be  with 
or  without  Indictment  by  grand  Jury,  or  trial 
by  petit  Jury,  and  may  grant  or  deny  the 
privilege  of  appeal  to  the  court  of  general 
sessions  of  the  peace,"  but  we  do  not  con- 
sider that  this  provision,  viewed  In  connec- 
tion with  other  provisions,  of  the  contftltu- 
tlon,  and  with  reference  to  the  origin  and 
gradual  development  of  the  judicial  system 
of  this  state,  absolutely  and  exclusively  re- 
stricts and  confines  to  the  court  of  general 
sessions  of  the  peace  the  exercise  of  appel- 
late Jurisdiction  over  the  summary  Jurisdic- 
tion and  procedure  under  said  section  15  o>f 
article  6. 

It  must  be  observed  that  all  the  aiitliorlty 
vested  In  the  legislature  under  section  15 
of  article  6  is  entirely  discretionary,  and  no- 
where mandatory.  Therefore  the  denying  or 
granting  of  Jurisdiction  over  the  criminal 
matters  therein  enumerated,  the  regulation 
of  such  Jurisdiction,  and  whether  or  not  tlie 
proceedings  shall  be  with  or  without  indict- 
ment by  grand  Jury  or  trial  by  petit  Jury, 
and  the  granting  or  dcnyin,;  of  the  privilege 
of  appeal  to  the  court  of  general  sessions  of 
the  peace,  are  all  absolutely  subject  to  the 
Judgment  and  pleasure  of  the  general  as- 
sembly. Ber-ause  said  constituMonal  provi- 
sion, in  express  language,  gives  the  legisla- 
ture the  discretionary  power  to  confer  orig- 
inal Jurisdiction  of  the  criminal  matters 
therein  enumerated  ni>on  a  Justice  of  the 
peace,  or  upon  any  Inferior  court  by  them 
established  for  such  purpose,  it  does  not 
thereby  preclude  or  prohibit  the  granting  by 
the  general  assembly  of  such  original  Juris- 
diction to  the  court  of  general  sessions  of  the 
peace.  Nor  does  said  provision,  by  its  ex- 
press grant  of  merely  discretionary  power 
to  authorize  an  appeal  from  such  original 
Jurisdiction  to  the  court  of  general  sessions 
of  the  peace,  thereby  exclude  or  Inhibit  the 
granting  by  the  legislature  of  such  an  ap- 
peal to  the  superior  court  as  it  has  given  in 
the  present  instance.  The  provisions  of  said 
section  15  of  article  6,  of  themselves,  un- 
aided by  other  constitutional  language  or  im- 
plication of  clearer  ami  stronger  negative 
import,  are  not  sufficient  to  exclude  and  pro- 
hibit the  legislative  power  from  conferring 
summary  Jurisdiction,  either  original  or  ap- 
pellate,— and  whether  concurrent  or  exclu- 
sive,—of  the  criminal  matters  therein  enu- 
merated, upon  either  the  court  of  general 


sessions  of  the  peace  or  the  superior  court 
In  this  state. 

l''rom  the  earliest  period  of  our  colonial  hU- 
tory  to  the  present,  both  the  granting  an  J 
the  regulation  of  criminal  Jurisdiction  have 
been  Intrusted  exclusively  to  the  legislative 
judgment  and  action.  Indeed,  under  our  co- 
loulnl  charters,  and  until  the  adoption  of  our 
first  state  constitution  of  1770,  even  the  cre- 
ation and  composition  of  the  courts,  civil  and 
criminal,  as  well  as  the  apportioning,  grant- 
ing, and  regulating  of  their  respective  Juris- 
dictions and  powers,  were  uniformly  left  en- 
tirely and  exclusively  to  statutory  provision. 
While  our  present  constitution  of  1831,  in  its 
sixth  article,  expressly  creates  and  prescribes 
the  composition  and  organization  of  the  sev- 
eral cojirts  thereby  established,  yet  its  frani- 
ers  deliberately  abstained  from  directly  con- 
ferring, defining,  and  reguUtIng  the  Jurisdic-  , 
tion  and  powers  (save  as  to  territcM"lal  extent) 
of  the  court  of  general  sessions  of  the  peace 
and  of  the  Justices  of  the  peace,  as  wt-li  as 
of  the  superior  court,  except  as  to  the  latter's 
orlglual  civil  jurisdiction  at  couimou  law.  and 
Its  appellate  jurisdlctiou  over  the  orphans' 
couit  and  register's  court,  and  designedly  in- 
trusted this  authority  and  duty  to  the  legis- 
lative power  where  it  had  always  thereto- 
fore been  left,  under  all  of  our  previous  i^tate 
constitutions  and  colonial  charters.  Section 
4  of  article  G  of  the  said  constitution  of  1831,. 
at  the  time  of  its  adoption,  expressly  con- 
ferred upon  the  present  court  of  general  ses- 
sions of  the  peace  all  the  Juris.llctlon  an<l 
powers  then  vested  by  the  laws  of  this  state 
in  the  court  of  general  quarter  sessions  of 
the  peace  theretofore  established  by  the  prior 
constitution  of  1792;  and  section  3  of  Faid 
article  0  also  expressly  conferred  on  the  pres- 
ent surerior  court  "Jurisdiction  of  all  causes 
of  a  civil  nature,  real,  personal  and  mixed,  at 
common  law,  and  all  other  the  Jurisdiction 
and  powers  vested  by  the  laws  of  this  state 
in  the  supreme  court  or  court  of  common 
pleas,"  which  wer^  also  cstablishe;!  under 
said  preceding  constitution.  That  the  Juris- 
diction and  powers  vested  In  said  pre-exist- 
ing courts  by  the  statutes  subsisting  at  the 
adoption  of  the  present  constitution  of  1831. 
and  thus  transferred  to  the  said  present 
courts,  were  not  to  remain  unclianged  and 
uncliangeable,  but  might  be  modified,  divest- 
ed, supplanted,  or  transferred  from  time  to 
time,  as  the  general  assembly  might  there- 
after deem  conducive  to  the  gcnei-al  welfare, 
is  manifest  by  examination  of  section  12  of 
said  article  6.  It  provides  that  "the  general 
assembly,  notwithstanding  anything  contain- 
ed In  this  article,  shall  have  iK>wer  to  repeal 
or  alter  any  act  of  the  general  assembly  giv- 
ing Jurisdiction  to  the  •  •  •  supreme 
court,  or  the  court  of  common  pleas,  or  the 
court  of  general  quarter  sessions  of  the  peace 
and  Jail  delivery,  •  •  *  In  any  matter,  or 
giving  any  power  to  either  of  said  courts." 
Careful  consideration  of  this  section,  and  of 
sections  3  and  4  of  said  article,  In  connection 
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with  the  fact  that  the  framers  of  the  present 
coD8tltatlon  abstained  from  conferring  and 
deflnlDg  by  speclUc  constitutional  provisions 
the  Jnrisdletlon  and  powers  of  the  court  of 
geoeral  sessions  of  the  peace  and  of  the  su- 
perior court,  otlier  than  the  latter  court's 
aforesaid  excepted  civil  jurisdiction,  clearly 
discloses  that  the  constitution  has  confided  to 
the  legislature  the  power  and  duty  of  con- 
ferring by  statute  the  jurisdiction  of  each 
of  said  courts,  other  than  the  sui)erlor  court's 
original  civil  Jurisdiction  at  common  law,  and 
its  appellate  Jurisdiction  over  the  orphans' 
court  and  the  register's  court,  as  heretofore 
observed. 

If  this  view  be  correct,  then  It  follows  that 
the  general  assembly  may,  by  legislative  en- 
actment from  time  to  time,  confer  upon  the 
superior  court  such  new  and  additional  Juris- 
diction and  powers  as  have  been  granted  In 
the  present  Instance,  and  regulate  the  exer- 
cise thereof.  As  already  stated,  the  consti- 
tution nowhere  speelfleally  defines  the  Juris- 
diction of  Justices  of  the  peace.  It  therefore 
leaves  the  granting  and  regulating  of  both 
their  criminal  and  civil  Jurisdiction  to  the 
legislative  discretion,  subject,  of  course,  to 
such  limitations  as  may  be  found  in  that  In- 
stmment.  In  the  case  before  us  the  general 
assembly  has  deemed  it  proper  to  confer  up- 
on Justices  of  the  peace  summary  Jurisdic- 
tion of  a  criminal  nature  In  the  matter  of  a 
violation  of  the  statutory  provisions  for  the 
protection  of  game  in  this  state,  under  sec- 
tion 15  of  article  G  of  the  constitution,  and 
to  give  nice  Juiisdlctlon  thereof,  by  appeal,  to 
the  superior  court.  In  giving  this  appellate 
Jurisdiction  of  such  a  criminal  matter,  the 
legislature  has  not  diverted  any  court  of  this 
state  of  any  Jurisdiction  hitherto  exclusively 
Tested  therein  by  the  constitution,  or  actual- 
ly conferred  thei"eon  by  statute.  It  has 
merely  conferred  a  new  and  additional  Jvrrls- 
dlction  upon  the  superior  court,  by  giving  It 
appellate  powers  over  a  summary  proceeding 
of  a  criminal  nature  before  an  Inferior  trt- 
bunaL  The  superior  court  is  now,  by  statute, 
as  was,  from  a  very  early  period,  the  pre- 
existing supreme  court  which  it  superseded, 
the  tribunal  especially  clMirged  with  super- 
Ti!«ry  Jurisdiction  and  authority  over  infe- 
rior tribunals  and  ofUcers.  The  old  supreme 
court  formerly  had  Jurisdiction  of  criminal 
offeuses.  by  removal  thereto  from  the  court 
of  general  quarter  sessions,  etc.,  imtil  thla 
power  was  abrogated,  as  to  indictments 
therein  for  other  than  capital  offenses,  by  the 
act  of  June  14,  1783  (2  Laws  Del.  p.  10»0). 
In  1829  another  statute  was  enacted,  and 
which  is  still  subsisting  and  incorporated  In 
chapter  9i,  p.  702.  Amended  Code,  vesting 
jurisdiction  of  all  criminal  offenses  not  cog- 
nizable by  the  conrt  of  oyer  and  terminer 
in  the  court  of  general  quarter  sessions  (now 
general  sessions)  of  the  peace.  But  there 
does  not  appear  to  be  any  valid  constitutional 
reason  why  a  criminal  Jnrlsdlctiou,  whether 
appellate   or   original,    which    has   heretofore 


been  dlvestetl  by  statute,  may  not  now  be  re 
stored  by  statute  under  the  power  vested  by 
the  constitution  in  the  legislature  to  confer 
upon  the  superior  court  as  above  explained 
eitlier  new  or  renewed  Jurisdiction.  In  the 
present  instance  the  general  assembly  has 
exercised  this  constitutional  power  and  dis- 
cretion by  conferring  upon  the  supericw  court 
the  appellate  Jurisdiction  in  question.  Hav- 
ing done  so.  It  is  considered  and  adjudged  by 
this  court  that  the  superior  conrt  has  Juris- 
diction to  bear  and  determine  said  appeal, 
and  that  this  be  so  certified  to  said  court. 


DOLBY  V.  HEARN. 
(Superior  Court  of  Delaware.    Sussex.    Octo- 
ber, 1898.) 

NkOI.IORSCI!— FlKB^.— HtEAUIXB. 

1.  A  person  horning  slabs  on  his  own  premises 
ia  not  liable  for  the  damage  by  the  escape  of  ttte 
fire  unless  such  escape  was  caused  by  liis  neg- 
ligpnce. 

2.  On  a  declaration  for  damage  on  land  "con- 
tiguous and  next  adjoining"  defendant's  prem- 
ises by  the  escape  of  fire  started  by  defendant, 
plaintiff  can  recover  for  damage  to  two  tracts 
so  connected  as  to  fomi  one  close,  which  at  any 
point  adjoins  defendant's  premises. 

3.  A  public  road  rnuniug  through  the  land 
does  not  divide  it  into  separate  and  disconnected 
tracts. 

Action  on  the  case  by  Andrew  J.  Dolby 
against  Edward  E.  Hearn  for  damage  to 
standing  timl>er,  peach  trees,  poles,  and  cord- 
wood,  by  fire  escaping  from  defendant's 
premises. 

C.  W.  C?uUen,  for  plaintiff.  Robert  C. 
White  and  Charles  F.  Richards,  for  defend- 
ant. 

LORE,  C.  J.  (charging  Jury).  This  is  an 
action  on  the  case,  brought  by  Andrew  J. 
Dolby,  the  plaintiff,  against  Edward  E. 
Ilearn,  the  defendant,  to  recover  damages 
for  mjuries  done  to  the  plaintiff's  property  by 
fire,  which  it  is  alleged  originated  through 
the  negligence  of  the  defendant.  It  Is  claim- 
ed by  the  plaintiff  that  on  the  29th  day  of 
April,  1891,  the  defendant  was  In  possession 
of  and  running  a  sawmill  on  lands  next  to 
and  adjoining  the  lauds  of  the  plaintiff:  that 
the  defendant  so  negligently  burned  slabs  at 
!  the  said  sawmill  that  the  fire  escaped,  ran 
I  across  and  upon  the  lands  of  the  plaintilT, 
:  and  burned  up  and  Injured  the  standing  tim- 
ber, peach  trees,  poles,  and  cordwood  on  the 
lands  of  the  said  plaintiff,  and  Injured  to 
some  extent  the  land  Itself.  The  plaintiff, 
in  his  declaration,  has  described  the  close  or 
land  npon  which  the  Injury  was  done  as 
"contiguous  and  next  adjoining"  the  laud  up- 
on which  the  mill  of  the  defendant  was  lo- 
cated. Upon  this  issue  was  Joined,  and  the 
case  so  stands  before  you. 

The  first  question  for  yon  to  decide,  there- 
fore, is:  Did  the  dainage.<t.  whatever  they 
were,  arise  from  the  negligence  of  the  de- 
fendant?   To  entitle  the  plaintiff  to  recover. 
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the  Jury  must  be  satisfied  by  a  preponder- 
ance of  the  proof  that  the  fire  originated 
tiirongh  the  negligence  of  the  defendant. 
The  burden  of  such  proof  is  upon  the  plaln- 
tllT.  Positive  evidence,  however,  is  not  nec- 
essary; presumptive  or  circumstantial  evi- 
dence will  be  sufficient,  If  it  Is  so  strong  as  to 
satisfy  the  mind  of  the  fact.  The  defendant 
Is  answerable  only  for  want  of  due  care, 
skill,  or  diligence  In  the  transaction  of  his 
business.  The  care,  skill,  or  diligence  re- 
quired is  always  in  proportion  to  the  danger 
of  the  business,  and  such  In  all  cases  as  or- 
dinarily prudent  men  exercise  In  the  man- 
agement of  such  a  biKtness. 

If  you  are  satisfied  from  tlie  evidence  that  the 
fire  originated  in  the  slab  pit  of  the  defendant, 
and  ran  from  thence,  through  the  defendant's 
negligence,  upon  the  land  of  the  plaintiff, 
and  thereby  did  the  injury  complained  of, 
your  verdict  should  be  for  the  plaintiff,  for 
such  amount  of  damages  as  from  the  proof 
you  may  consider  was  actually  done.  In  as- 
certaining this  damage,  you  must  consider, 
however,  this  question:  Two  pieces  of  land 
have  been  referred  to  in  the  proof,  viz.  the 
Fooks  tract  and  the  home  tract.  If  you 
should  be  satisfied  from  the  proof  that  these 
were  two  distinct  and  unconnected  tracts 
of  land,  one  of  which  "was  contiguous  and 
next  adjoining"  to  the  mill  land,  and  the 
other  not  so  contiguous,  and  that  these  two 
were  not  at  any  point  connected  with  each 
other,  so  as  to  form  one  continuous  tract, 
then  you  can  only  render  a  verdict  for  the 
damage  done  to  that  one  of  the  two  tracts 
that  was  "contiguous  and  next  adjoining"  the 
mill  property.  The  plaintiff  has  laid  his  dam- 
ages in  bis  narr.  as  done  upon  laud  "con- 
tiguous and  next  adjoining"  the  mill  proper- 
ty. He  Is  therefore  bound  by  such  descrip- 
tion, and  may  recover  for  no  other.  In  case 
you  should  so  find,  evidence  relating  to  any 
other  close  or  tract  of  land  should  be  dis- 
regarded by  you  In  making  up  your  verdict. 
On  this  point,  however,  the  plaintiff  may  re- 
cover, if  the  proof  satisfies  you  that  the  two 
tracts  referred  to  formed  one  continuous 
dose,  and  in  any  point  were  contiguous  or 
next  adjoining  the  mill  tract,  and  were  so 
used  and  occupied  by  the  plaintiff.  If  you 
are  satisfied,  therefore,  that  the  fire  was 
caused  by  the  negligence  of  the  defendant  or 
his  servants,  your  verdict  should  he  for  the 
plaintiff,  and  for  the  entire  damage  done 
to  the  two  tracts  referred  to  in  the  evidence. 
If  they  formed  continuous  land,— at  any  point 
were  "contiguous  and  next  adjoining"  the  mill 
land;  but  your  verdict  should  only  be  for 
the  damage  done  to  that  tract  which  was 
"contiguous  and  next  adjoining"  the  mill 
land  If  the  two  tracts  were  entirely  separate 
and  apart  from  each  other.  A  public  road 
running  through  and  within  the  said  tracts 
would  not,  in  law,  make  them  separate  and 
distinct,  however.  If,  on  the  other  band,  you 
believe  the  fire  did  not  start  from  the  de- 
fendant's pit,  and  did  not  arise  from  his  neg- 


ligence, your  verdict  should  be  for  the  de- 
fendant. In  forming  your  conclusions  in  this 
case,  you  are  to  be  governed  entirely  by  the 
evidence  as  delivered  to  you  from  the  wit- 
nesses in  this  court  room,  and  are  not  to  con- 
sider information  derived  from  any  other 
source  whatever. 

Verdict  for  the  defendant. 


EMBLEY  V.  EMBLET. 
(Court  of  Chancery  of  New  Jersey.  March  23. 
1897.) 
Divorce— Desektion—Evidbncb. 
A  divorce  for  willful  and  continued  deser- 
tion by  the  husband  is  not  warranted  where  it 
appears  that  he  left  town  because  he  had  been 
arrested  for  debt,  and  attacked  by  the  newspa- 
pers, and  still  owed  money  which  be  could  uot 
pay;  that  his  parting  from  his  wife  was  frieud- 
ly;  that  he  subsequently  wrote  affectionate  let- 
ters, indicating  his  desire  to  continue  their 
marital  relations;  that  be  was  at  first  unabh' 
to  comply  with  her  demand  for  money  to  eiiabU- 
her  to  go  to  him,  and  that  when  he  beaime  able, 
and  wrote  requesting  a  reunion,  she  ignored  his 
letters. 

Bill  by  Martha  Embley  against  Robert  I... 
Euibley  for  a  divorce.      Dismissed. 

This  cause  has  been  reported  upon  ex 
parte,  by  a  special  master,  who,  on  the  peti- 
tion and  proofs  submitted,  advises  a  decree 
because  of  the  desertion  of  the  husband,  de~ 
fendaut,  of  the  wife,  petitioner.  The  peti- 
tion and  proofs  show  that  the  marriage  wai; 
celebrated  March  23,  1881,  in  Chester,  N.  J., 
and  no  question  arises  as  to  residence,  etc.. 
of  parties.  Tlie  hnsbaod  lived  with  and  suii- 
ported  the  wife  until  June,  1881,  when  the 
petition  alleges  he  deserted  her,  went  to 
Trenton,  and  has  not  since  supported  her. 
There  are  two  children  of  the  marriage,  one 
twelve  years  old,  the  other  nine,  the  latter 
born  about  five  months  after  the  alleged  de- 
sertion. The  master  reports  that  the  evi- 
dence sliows  that,  shortly  prior  to  the  de- 
fendant's departure  from  t:hester,  he  had 
been  arrested  for  debt;  that  a  few  months 
afterwards  he  wrote  to  a  witness,  asking  him 
to  see  the  petitioner,  and  ask  her  to  come  to 
Trenton,  and  live  with  him.  The  witness 
saw  the  petitioner,  who  told  him  thait.  If  her 
husband  would  send  her  money,  she  would 
go  to  him.  At  this  time  she  was  poor,  anil 
was  carrjing  an  unborn  child.  The  witness 
wrote  defendant,  advising  him  that  there 
was  no  legal  obstacle  to  his  return  to  Ches- 
ter, as  his  difficulties  there  had  been  settled, 
and  requesting  him  to  send  money  to  peti- 
tioner, which  he  never  did.  Referring  to 
several  letters  written  by  defendant,  which 
indicated  a  desire  that  petitioner  should  live 
with  him,  the  master  deems  them  to  be  In- 
sincere, because  none  of  them  contained  any 
money  to  provide  means  by  which  his  family 
could  come  to  him  at  Trenton.  The  master 
also  reports,  regarding  a  letter  written  in 
March,  1885,  by  defendant,  reproaching  his 
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wife  becaose,  as  be  writes  her;  "I  am  very 
xiry  to  bear  from  outRiders  that  In  last  Uc- 
!<iber  or  Xorember  you  had  another  child,  a 
little  girl,  and  you  have  never  even  so  much 
us  intimated  such  to  me,"  that  the  petitioner 
toll  in  fact  written  him  about  the  birth  of  this 
cbilU  shortly  after  it  occurred.  The  master 
rvDKiders  that  this  letter  shows  that  the  de- 
rrudaut  liad  no  regard  for  his  wife  or  for  her 
ferliugs.  Upon  the  whole  evidence,  the 
DuistcT  advises  that  a  decree  of  divorce  be 
granred  the  petitioner,  because  of  the  will- 
ful, continued,  and  obstinate  desertion  of 
the  Oi'fendant. 

E.  Irwin  Smith,  for  petitioner. 

GREY,  V.  C.  (after  staUng  the  facts).  A 
review  of  the  evidence  discloses  the  follow- 
iog  history  of  the  marriage  relations  of 
these  parties:  In  June,  1884,  the  parties 
were  living  at  Chester,  in  liarmony,  as  hus- 
baod  and  wife.  The  husband  was  then  ar- 
restc«l  for  debt,  and.  as  he  was  unable  to 
pay  the  money  claimed,  his  mother  came, 
and  advanced  it  for  him,  and  thus  secured 
Ui8  freedom.  The  defendant  strongly  re- 
tented  this  arrest,  as  an  outrage  upon  him, 
and  bl8  subsequent  letters  to  his  wife  show 
tb&t  its  effect  upon  hlni  had  been  to  create  a 
feeling  of  dislilce  and  repulsion  against 
Chester  and  its  people,  except  bis  wife  and 
child.  In  addition  to  this,  a  publication  was 
made  In  one  of  the  local  papers  (the  Era) 
of  Chester,  exposing  the  private  affairs  of 
the  defendant  and  his  wife,  and  severely, 
and,  as  be  declares,  falsely,  criticising  him; 
and  be  ascribed  the  inspiration  of  this  at- 
tacl:  to  his  wife's  family,  who  were  unfriend- 
ly to  him.  The  evidence  of  the  wife  in- 
dicates a  sense  of  the  Justice  of  this  resent- 
ment, for  she  testifies  that  "he  was  arrested 
ii^  an  absconding  debtor,  though  he  and  his 
family  did  not  intend  to  leave  the  state." 
At  the  time  the  defendant  was  discharged, 
be  went  away  with  his  mother,  but  he  left 
other  debts  unpaid  which  he  owed  In  Ches- 
ter, as  is  shown  by  his  letters,  for  on  Au- 
rjst  25,  1881,  he  writes  that  he  does  not 
want  to  be  disgraced  by  having  his  clothes 
Keat  in  a  box,  directed  to  bis  mother's  name; 
)ie  guesses  he  can  pay  Tredway,  and  then 
Ket  bis  things  away  in  his  own  uame.  The 
going  away  was  in  no  way  occnsloned  by 
any  diflFerence  with  tlie  petitioner.  He  left 
a  number  of  articles  of  biti  persunal  prop- 
wj.  The  petitioner  herself  8Wfiir«:  "We 
•til  parted  on  pleasant  terms,  and  he  said  he 
would  be  back  in  a  few  days.  We  bad  nev- 
er had  any  trouble  between  us.  His  moth- 
"f.  in  the  hearing  of  my  husband,  a>iked 
me  to  come  and  see  her  In  Trenton."  This 
statement  of  the  wife  of  the  friendly  terms 
•'f  ttieir  parting  Is  in  entire  accord  with  the 
''tber  proof  in  the  case,  and  with  her  hus- 
liand's  subsequent  letters;  yet  it  Is  this  sep- 
aration of  the  husband  und  wife  that  the 
uiaster  finds  to  have  been  a  willful  deser- 


tion. The  husband,  having  left  this  place, 
where  he  had  been  arrested  for  debt,  and 
where.  In  his  most  private  relations,  he 
had  been  attacked  In  the  public  newspaijcr, 
and  where  be  still  owed  money  which  he 
could  not  pay,  began  writing  to  bis  wife  let- 
ters which  show  his  desire  to  retain  her  af- 
fection, and  as  well  bis  inability  to  pay  bis 
debts,  his  hostility  to  Chester,  and  his  fears 
that  the  influence  of  his  wife's  relatives 
was  unfavorable  to  her  regard  for  him.  He 
reproaches  her  for  not  making  prompt  re- 
plies to  his  letters,  and  luqtilres  If  she  getH 
tliem.  On  July  8,  1884.  he  writes  from  Tren- 
ton: "If  I  bad  anything,  I  would  have  left 
It  to  you  to  get  along.  But  you  know  that 
mother  paid  my  way  here,  and  has  always 
and  at  all  times  done  by  and  for  me  wbat 
none  of  the  rest  of  the  children  had  done  to 
them."  In  the  same  letter  he  writes:  "Kiss 
my  dear  little  son  a  thousand  times  for  papa, 
and  the  same  to  yourself,  and  believe  me 
ever,  with  love  and  kisses,  to  remain  un- 
flinching and  unfailing  your  husband.  Rob." 
It  Is  plainly  apparent  tbat  this  separation  in 
June,  1884,  was  no  willful  desertion  of  the 
petitioner  on  the  part  of  the  defendant,  but 
was  simply  a  separation  occasioned  by  the 
poverty  of  the  defendant  and  his  arrest  for 
debt,  and  tbat  his  affection  for  his  wife  and 
his  purpose  to  continue  his  marital  relations 
with  her  were  then,  and  remained  thereaft- 
er, undisturbed.  I  think  the  master  erred 
when  he  reported  that  the  defendant  desert- 
ed the  petitioner  in  June,  1881. 

The  letters  which  the  i)etitioner  wrote  to 
the  defendant  have  not  been  offere<l.  because 
they  are  In  possession  of  the  defendant,  but 
the  spirit  and  tone  are  indicated  by  his  re- 
plies. In  his  letter  of  July  28,  1884,  the  pe- 
titioner is  recited  to  have  previously  written 
to  the  defendant  that  he  "took  her  for  a  fool," 
and  to  have  charged  him  with  "lying"  about 
her  mother,  and  he  asks  her,  "Oh.  Martha, 
how  could  you  talk  so  hard  and  threatening 
to  me?"  His  letter  of  August  25,  1884,  in- 
dicates that  she  had  written  him  that  she 
thotight  It  best  to  stay  where  she  was,  at 
Chester,  and  that  he  should  support  her  there, 
which  he  refused  to  do.  He  writes  that  if 
he  cannot  support  her  at  Trenton,  and  at  his 
mother's  house,  he  cannot  supijort  her  In  any 
other  way.  His  letters  abound  in  defenses 
of  his  conduct,  and  requests  to  his  wife  to 
write  to  him,  to  tell  him  wliat  her  plans  are, 
and  about  his  son.  He  sends  her  a  letter 
pad  and  envelopes,  to  enable  her  to  write  to 
him.  On  October  20,  1S84.  the  petitioner's 
child  was  horn.  On  the  21»th  he  WTltes  her 
that  he  had  been  away  for  a  month,  and  was 
surprise<l  tbat  he  had  no  answer  to  ills  let- 
ter of  September  3(>th.  The  tone  of  this  let- 
ter indicates  that  he  is  hurt  at  her  failure 
to  write,  but  he  sends  his  love  to  her  and  bis 
son.  On  the  enveloi)e  of  this  letter  he  In- 
dorses in  manuscript  an  order  for  its  return 
it  not  dellveretl  in  five  days.  Shortly  after 
the  child  was  bom,  he  writes  to  her  again. 
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and  his  letter  makes  no  mention  of  tbe  birth 
of  tbe  child.  The  master  accepts  without 
doubt  the  petitioner's  statement  that  she  had 
previously  written  the  defendant  informing 
him  of  the  birth  of  the  child;  but,  as  tbe  de- 
fendant always  wrote  kindly  of  this  new 
child  when  he  had  certainly  been  Informed  of 
Its  birth,  I  cannot  accept  her  statement  as 
conclusive  that  he  had  received  notice  of  tbe 
birth  before  he  wrote  this  letter.  On  March 
2,  1885.  he  writes  to  the  petitioner  that  he  had 
no  reply  to  his  two  previous  letters  of  No- 
vember and  March;  that  he  bad  "offered  her 
evei7  Inducement  that  was  In  his  power  to 
come  away  from  her  folks,  and  not  to  go 
with  his,  and  to  go  by  themselves,  which 
she  had  deliberately  refused  to  countenance." 
It  Is  In  this  letter  that  he  reproaches  her 
with  having  failed  to  notify  him  of  the  birth 
of  their  child,  which  the  master  thinks  shows 
that  he  had  no  regard  for  his  wife  or  for  her 
feelings.  I  am  not  so  Impressed  by  the  let- 
ter. It  4s  written  under  a  sense  that  his 
wife's  family  have  Induced  her  to  treat  him 
with  Indignity,  and  under  a  strong  sense  of 
resentment,  but  does  not  at  all  indicate  a 
want  of  regard  for  her.  On  the  coutrai-y,  the 
spirit  of  resistance  shown  to  their  supposed 
influence  over  her  indicates  that  they  were, 
to  his  sense  of  tbe  matter,  Intruding  upon  his 
rights,  and  endangering  her  feeling  for  him, 
which  he  prized.  He  continues  the  corre- 
spondence, constantly  reproaching  her  for  her 
failure  to  answer  his  letters;  in  October,  1885, 
dotfbting  If  her  mall  is  not  tampered  with, 
declaring  he  cannot  believe  she  would  treat 
him  with  such  beartlessness,  begging  a  reply, 
and  threatening  never  to  trouble  her  again; 
but  still  again  writing  her,  in  March,  1880, 
and  still  getting  no  answer;  on  July  13,  1886, 
sending  a  most  pitiful  letter  of  appeal,  re- 
citing his  efforts  to  establish  a  business,  and 
Its  success,  but  that,  to  enjoy  It,  he  needs  the 
reinstatement  of  their  relations.  He  says: 
"I  have  offered  everything  to  have  our 
troubles  made  right.  O,  Martha,  what  is  the 
use  of  continuing  tills  separation?  What  will 
become  of  our  children?  If  they  be  spared 
to  grow  up,  what  would  be  said  of  us  and 
tliem?"  "Martha.  I  have  dreamed  of  you,  I 
have  thought  of  you,  I  have  prayed  for  you 
and  our  little  children,  yes.  even  wept  bitterly 
for  you  all;  and  will  you  not  remember  your 
husband,  and  write  him  a  line  or  two?"  The 
petitioner  testifies  that  she  made  no  re^dy  to 
this  letter,  under  tlte  advice  of  counsel.  She 
says  she  thought  It  was  his  place  to  come  to 
her,  and  offer  her  a  home;  that  be  never  did 
thl.s,  and  never  sent  her  money  to  come  to 
him.  I  am  not  able  to  accept  this  statement 
of  the  defendant's  duty  at  this  time  to  tbe  pe- 
titioner. He  wa.s  so  poor  in  June,  1884,  that 
his  body  was  seized  for  debt;  In  August, 
1881.  that  It  was  proposed  by  his  wife  to  hide 
his  property  from  his  creditors,  by  shipping 
it  to  his  mother.  The  letter  of  August  213, 
1884,  shows  that  he  had  offereil  to  support  her 
at  Trenton,  but  she  bad  thought  it  best  that 


she  should  stay  In  Chester,  anA  that  he  should 
support  her  there.  It  is  perfectly  otivlous 
from  his  letters  that  bis  poverty  still  a£91cted 
him  all  through  the  fall  and  winter  of  1884. 
They  also  rhow  that  he  was  affectionately  dis- 
posed towards  her,  and  that  she  was  very  in- 
different about  answering  them,  and  that  aft- 
er November  28,  1884,  she  never  so  much  as 
answered  one  of  them.  He  still  persisted  In 
his  appeals  to  her,  In  Ignorance  whether  she 
even  received  his  Inquiries  as  to  her  plans 
and  his  requests  for  reunion,  until  March  7, 
1887,  and  the  last  ot  his  letters  Is  a  more 
urgent  appeal  to  her  than  any  of  the  others. 
Her  excuses  for  ignoring  him  are,  in  my  view, 
too  trivial  to  be  accepted.  She  knew  that 
Chester  was  to  him  an  abominable  place, 
wherein  he  had  been  put  to  public  shame. 
She  Insisted  that  she  should  live  there,  at  bis 
expense,  or  that  he  should  come  there  for  her, 
or,  as  she  now  testifies,  that  be  should  send 
her  money  to  come  to  Trenton.  Under  my 
view,  he  was  not  called  upon  to  do  any  of 
these  things  except  the  last.  As  to  this  as- 
sertion, that  he  refused  to  send  her  money  to 
come  to  Trenton,  it  is  perfectly  plain  that  sbe 
never  asked  him  to  do  so  at  any  time  when 
It  was  possible  for  blm  to  comply  with  such 
a  suggestion.  He  was  in  the  last  dregs  of 
poverty  and  debt  from  June.  1884,  until  after 
November  21,  1884,  after  which  time,  as  she 
herself  swears,  she  never  answered  one  of  his 
letters. 

The  testimony  of  the  witness  Tawger  and 
tbe  defendant's  letters  to  him  are  relied  on 
to  show  that  the  defendant  refused  to  send 
money  to  bring  his  family  to  Trenton.  This 
witness  swears  that  he  lived  In  Chester,  and 
that  the  defendant,  a  few  months  after  he 
left,  wrote  Yawger,  asking  him  to  see  de- 
fendant's wife,  and  ask  her  to  come  to  Tren- 
ton and  live  with  him.  Yawger  says  be  did 
see  her,  and  she  said  she  bad  no  money 
to  go,  but  would  go  If  her  husband  would 
send  her  the  money;  that  he  wrote  this  to 
the  defendant,  and  told  him  to  send  tbe 
money  either  to  petitioner  or  to  him  (Yaw- 
ger); that  defendant  replied  to  the  letter, 
but  sent  no  money.  The  witness  was  able 
to  find  two  letters  from  defendant.  Their 
dates  show  that  the  witness  was  mistaken 
as  to  the  time  when  the  correspondence 
took  place.  It  was  not  a  few  months  after 
defendant  left.  It  was  more  than  two  years 
after.  At  this  time,  August,  1886,  the  de- 
fendant had  written  many  letters  to  his 
wife,  covering  a  period  from  November, 
1884,  some  of  them  beseeching  her  to  let  him 
know  her  plans,  to  come  to  live  with  him. 
to  write  him  a  wotd  of  love,  to  which  she 
had  made  no  reply  whatever.  He  now  wrote 
to  Yawger,  to  ascertain  whether  he  could  get 
her  to  return  to  him.  Tbe  whole,  even,  of 
the  defendant's  letters  are  not  produced,  but 
the  two  offered  show  that  be  opened  the 
correspondence  himself,  in  tbe  most  friendly 
spirit,  and  evidently  with  the  hope  by  thl.s 
means  to  Induce  his  wife  to  come  to  him, 
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making  In  tbe  letters  specific  plans  for  future 
reunion  of  the  family,  explaining  that  be 
had  not  sent  her  any  money  before  because, 
as  he  got  no  replies  to  his  letters,  he  was 
of  opinion  she  did  not  receive  them,  and  be 
thought,  if  he  sent  money,  it  would  not 
bring  a  reply  any  sooner.  He  wanted  an 
answer  from  his  wife  lierself,  and  sent  her 
a  sheet  of  paper,  and  a  stamp  and  address- 
ed envelope,  on  wbicb  he  directed  Yawger 
"to  get  her  to  write  a  note  to  him,  and  fail 
not  to  get  ber  also  to  let  you  mail  it"  He 
names  a  time  when  he  will  have  his  home 
fixed  for  his  wife  and  tbe  children,  and 
«ends  ber  word  that  he  is  willing  to  assist 
her  all  he  can,  provided  be  is  assured  she 
will  take  up  tbe  responsibilities  of  a  wife. 
Here  was  a  direct  and  explicit  offer  to  re- 
jtome  tbelr  marital  relations,  the  husband 
simply  asking  that  the  wife  should  with  her 
own  band  (after  having  for  nearly  two  years 
ignored  him)  verify  her  willingness  to  return 
to  blm  and  perform  her  duty.  Mr.  Yawger 
iiwears  that  be  saw  the  petitioner,  and  told 
ber  what  ber  husband  said;  so  that  she 
knew  that  ber  husband  required  a  note  from 
ber  to  sbow  that  she  was  herself  willing  to 
come  to  blm.  She  evidently  wrote  no  let- 
ter saying  she  would  come  as  suggested; 
bat,  instead  of  that,  as  appears  by  the  letter 
o{  defendant  of  September  5,  1886,  she  re- 
hashed to  Yawger  the  exasperating  circum- 
stances of  ber  past  relations  with  her  bus- 
band,  which  Yawger  duly  reported  to  tbe 
defendant,  accompanied  with  a  suggestion 
that  he  send  money,  and  that  ended  this 
effort  at  reconciliation.  In  the  following 
spring,  by  a  letter  dated  March  7,  1887,  the 
defendant  again  wrote  to  the  petitioner,  ad- 
dressing it  "My  dear,  dear  wife,  Cyril,  and 
the  little  stranger  that  I  am  not  acquainted 
with."  He  declares  he  cannot  help  loving 
her,  tieseecbes  her  to  write  once  more,  as- 
sures her  that  he  can  never  give  her  up,  etc., 
to  which  there  is  no  pretense  of  a  reply  bj 
tbe  petitioner,  who  swears  she  did  not  an- 
swer It,  tmder  the  advice  of  counsel.  Her 
failure  to  answer  is,  however,  entirely  con- 
!'istent  with  her  previous  neglect  to  take 
iinv  notice  of  her  husband's  overtures  to- 
wards a  reconciliation,  without  an  appeal  to 
the  protection  of  the  advice  of  counsel, 
claimed  to  have  been  given  some  seven 
.vears  before  suit  was  brought  In  this  case. 

I  have  In  this  review  of  the  evidence  giv- 
en more  weight  to  the  letters  written  at 
the  time  of  separation,  and  shortly  there- 
after, and  their  verification  by  the  actions 
"f  tbe  parties,  than  I  have  to  the  parol  testl- 
uiony  presently  given,  wbicb  Is  inconsistent 
witb  tbe  acts  of  tbe  parties  when  the  events 
narrated  took  place,  and  is  presented  ex 
parte,  under  the  temptation  which  the  desire 
for  a  decree  inspires.  I  think  the  evidence 
shows  that  there  was  no  willful,  continued, 
or  obstinate  desertion  of  the  petitioner  by 
the  defendant  in  1884,  nor  at  any  time  since, 
ud  that  in  his  letters  of  July  13,  1886,  and 
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of  March  7,  1887,  to  the  petitioner,  and  that 
of  August  24,  1886,  through  Yawger,  be 
made  requests  for  a  resumption  of  marital 
relations,  which  the  petitioner  was  bound 
to  have  noticed  and  replied  to,  and  that,  in 
refusing  so  to  do,  she  has  shown  an  obsti- 
nate and  unreasonable  neglect  of  ber  wifely 
duty,  which  has  been  tbe  main  cause  of  tbe 
separation  of  the  parties.  Tbe  petitioner 
having  failed  to  support  her  petition  witb 
sufficient  proof,  the  bill  should  be  dismissed. 


SMITH  V.  SMITH. 
(Court  of  Chancery  of  New  Jersey.    March  22, 

1897.) 
DivoKCB— JcnoMsxT  roB  BspiixATB  Maintbnancb 

—Reg  JODICATA— Desektion. 

1.  A  decree  in  favor  of  a  wife  against  ber  bus- 
band,  under  the  twentieth  section  of  the  di- 
vorce act  (Revision,  p.  818),  founded  upon  an 
actual  abandonment  on  a  particular  day,  hM, 
in  a  subsequent  suit  for  absolute  divorce  on  the 
ground  of  desertion,  to  be  conclusive  evidence 
of  a  desertion  on  that  day. 

2.  It  is  no  bar  to  the  wife's  suit  for  divorce, 
by  reason  of  desertion  by  the  husband  for  the 
statutory  period,  that  she  In  fact  during  that 
period  did  not  desire  her  husband  to  return,  and 
felt  unwilling  to  live  with  him,  provided  such 
state  of  feeling  on  bar  part  was  the  result  of 
her  husband's  misconduct,  involving  cruel  treat- 
ment of  her. 

(Syllabus  by  the  Court.) 

Bill  by  Alice  B.  Smith  against  Charles  J.  M. 
Smith  for  divorce.    Decree  for  piaintlir. 

William  Plntard,  for  complainant  Edmimd 
Wilson,  for  defendant. 

PITNBY,  V.  0.  (oraUy).  This  Is  a  biU  for 
divorce  on  the  ground  of  desertion.  It  was 
filed  on  tbe  20th  of  AprU,  1896,  and  sets  forth 
a  desertion  on  the  2d  day  of  March,  1894.  It 
casually  mentions  that  tbe  defendant  has  con- 
tributed to  tbe  support  of  tbe  complainant 
since  tbe  desertion,  under  a  decree  of  this 
court  made  on  the  24th  of  January,  1895. 
Tbe  answer  admits  tbe  marriage,  admits  the 
payment  of  the  money  under  the  decree  of  tbe 
court  mentioned  tn  the  bill,  and  denies  that 
be  deserted  the  complainant  on  tbe  2d  of 
March,  1894,  and  that  he  has  willfully,  con- 
tinuedly,  and  obstinately  deserted  ber  since 
that  time,  and  charges  that  previous  to  tbe 
2d  of  March,  1894,  the  complainant  bad  fre- 
quently threatened  blm  with  violence,  and  had 
inflicted  bodily  injury  upon  blm,  and  declared 
that  she  would  continue  such  conduct  unless 
he  conveyed  to  ber  certain  properties  mention- 
ed in  the  answer,  and  referred  to  hereafter, 
and  that  on  tbe  2d  of  March,  1894,  she  as- 
saulted him  because  he  refused  to  give  her  a 
certain  certificate  of  bank  stock,  and  attempt- 
ed by  violence  to  take  it  from  his  possession, 
and  shut  blm  in  a  room,  and  confined  him 
there  for  over  three  hours,  and  attempted  by 
duress  to  gain  physical  possession  of  tbe  cer- 
tificate. Further,  by  way  of  cross  bill,  fne 
answer  sets  up  that  be  (the  defendant)  has 
not  lived  with  nor  shared  the  companionsbln 
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or  society  of  the  complainant  since  the  2d  of 
March,  18&1,  and  then  charges  her  with 
adultery  on  divers  dates  and  times  in  the 
years  1800,  1891,  1892,  and  1893,  with  one 
Charles  Smith,  and  prays  that  he  may  be 
divorced  from  her  on  that  ground.  At  the 
hearing,  the  complainant,  in  order  to  sustain 
the  Issue  on  her  part,  Introduced  In  evidence 
the  bill,  answer,  and  decree  of  this  court  In  a 
suit  brought  by  her  against  her  husband  for 
maintenance,  under  the  twentieth  section  of  the 
divorce  act.  The  blU  In  that  cause  was  filed 
on  the  10th  of  March,  1S91,  and  set  up  that 
she  had  been  married  to  the  defendant  in 
1888;  that  she  lived  with  him  in  various 
houses,  at  various  places  in  New  Jersey,  un- 
til the  2d  of  March,  1804,  when  he  abandoned 
her.  She  charged  that  during  all  that  time 
he  failed  to  provide  for  her,  so  that  she  was 
obliged  to  work  to  support  herself;  that  he 
treated  her  in  a  brutal  manner;  struck  and  bit 
and  kicked  her  on  various  occasions;  and 
that  on  the  2d  of  March,  1894,  he  packed  up 
all  his  personal  belongings,  clothing,  and  some 
books  and  other  chattel  articles,  and  moved 
away  from  their  house,  declaring  that  he 
would  not  live  with  her  any  longer,  and  that 
he  Intended  to  return  to  the  house,  and  wished 
her  to  leave,  so  that  by  the  1st  of  April  he 
could  take  possession  of  it;  but  that  she  de- 
clined to  leave,  and  was  at  the  time  of  the 
filing  of  the  bill  still  in  possession.  That  bill 
set  out  other  facts  with  regard  to  the  pecunia- 
ry situation  and  ability  of  the  defendant, 
which  wlU  be  referred  to  further  on.  The  de- 
fendant filed  his  answer  to  that  bill  on  the 
14th  of  May,  1894,  in  which  he  admitted  the 
marriage  and  his  havhig  lived  with  his  wife 
at  various  places  in  this  state,  as  set  out  in  the 
bill;  denied  any  rough  or  cruel  treatment,  but 
says  that  the  only  violence  he  ever  used  to- 
wards her  was  when  he  found  it  necessary  to 
protect  himself  from  her  violence  in  attempt- 
ing to  forcibly  take  from  his  possession  the 
certificate  of  bank  stock;  and  charged  her 
with  having  en  one  occasion  struck  him  with 
violence,  such  as  to  leave  permanent  marks 
upon  him.  He  alleged  that  on  the  2d  of 
March,  1894,  "he  packed  up  his  personal  be- 
longings, and  left  the  house  where  the  com- 
plainant now  lives,  saying  that  be  was  going 
away  to  leave  her,  and  not  live  with  her  any 
longer,  as  charged  In  the  said  complainant's 
bill  of  complaint":  but  be  denied  that  upon 
that  oconsion  he  said  that  he  would  return  on 
the  Ist  of  April,  and  bring  some  other  woman 
with  him,  and  that  he  wished  his  wife  to  leave 
the  house,  so  as  to  get  possession.  He  admits 
that  he  caused  a  notice  to  be  published  in  the 
uewspaptrs  declaring  that  be  would  no  longer 
be  responsible  for  debts  contracted  by  her.  He 
charges  extreme  cruelty  in  her  treatment  of 
him,  and  frequent  Infliction  of  bodily  injuries, 
and  reasserts  the  assault  conmiitted  on  him  on 
the  2d  of  March,  in  what  appears  to  have  been 
a  scrambling  quarrel  for  the  possession  of  the 
certificate  of  bank  stock.  It  will  be  observed 
that  this  answer  sets  up  no  adultery,  nor  does 


it  allege  any  willingness  on  the  part  of  the 
defendant  to  resume  cohabitation  with  his 
wife.  That  cause  was  brought  to  a  hearing, 
and  a  decree  was  made  on  the  24th  of  Jan- 
uary, 1896,  in  favor  of  the  complainant,  that 
defendant  pay  her  $400  a  year,  commencing 
with  the  2d  of  March,  1894,  and  ordering  the 
defendant  to  give  bond  with  security  to  insure 
the  payment  The  decree  recites:  "That  the 
defendant,  without  Justifiable  cause,  abandon- 
ed and  separated  himself  from  his  wife,  the 
complainant,  on  the  second  day  of  Marcli, 
eighteen  hundred  and  ninety-four,  and  has  ev- 
er since  refused,  and  still  refuses,  to  maintain 
and  provide  for  her." 

On  the  hearing  of  this  cause,  I  held  that 
the  pleadings  and  decree  In  that  cause  were 
conclusive  that  the  defendant  did  separate 
himself  from  his  wife  on  the  2d  of  Marcli, 
1894,  and  refused  to  permit  the  defendant 
to  contradict  that  fact;  but,  subject  to  fur- 
ther consideration,  I  permitted  the  defend- 
ant to  offer  proof— First,  of  his  subsequent 
bona  fide  offers  to  resume  cohabitation  and 
live  with  his  wife,  and  support  her  in  the 
ordinary  way;  and,  second,  to  prove  the 
adulteries  charged  in  his  answer  and  cross 
bill.  The  defendant  n;ade  no  attempt  to 
sustain  the  charge  of  adultery,  but  did  at- 
tempt to  prove  that  he  had  offered  to  resume 
cohabitation  with  the  complainant  In  sup- 
port of  that  allegation,  the  defendant  swears 
that  on  the  8d  of  March,  and  several  days 
subsequently,  he  returned  to  the  house 
where  his  wife  was  living,  and  asked  her  if 
she  would  not  have  him  come  back  and 
live  with  her,  and  that  she  declared  that 
she  never  would  live  with  him  again.  This 
asking  to  come  back  and  live  with  her  wa> 
positively  denied  by  the  wife,  and  I  find  her 
quite  as  reliable  as  a  witness  as  he.  Tlie 
husband  further  swore  that  he  did  remove 
his  belongings  from  day  to  day,  commenciug 
on  the  day  after  the  2d  of  March,  until  he 
had  taken  them  all  away  from  the  house 
where  his  wife  lived,  except  one  bedroom 
suit,  which  he  said  belonged  to  him,  but 
which  he  left  for  her  use.  The  only  other 
proof  of  any  offer  on  his  part  to  resume  co- 
habitation with  his  wife  was  in  the  shape 
of  a  letter  which  he  wrote  to  her  some  time 
in  September,  1894,  and  shortly  prior  to  the 
actual  hearing  of  the  suit  then  pending  be- 
tween them,  before  Advisory  Master  Wil- 
liams. They  have  lived  near  each  other 
ever  since,  and  have  never  spoken  to  eaoh 
other. 

In  order  to  understand  the  force  and  ef- 
fect of  the  letter  in  question,  it  is  nece.ssary  | 
to  state  other  facts  that  are  proven  or  ad- 
mitted either  by  counsel  in  open  court  or 
by  the  pleadings  in  the  two  causes.  The 
defendant  is  apparently  the  only  child  of  a 
wealthy  gentleman  of  Monmouth  county, 
who  lived  In  Middletown  township,  not  far 
from  Red  Bank,  and  was  at  his  death,  whicii 
occurred  some  time  after  the  marriage  of 
the  parties,  the  owner  of  two  farms   and 
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considerable  personal  pi*oi>erty.  By  his  will 
be  devised  tbe  homestead  farm,  containing 
about  100  acres,  to  his  wife  for  life,  and 
at  her  decease  to  go  to  his  son,  the  defend- 
ant He  also  devised  to  his  son  a  second 
farm,  containing  about  200  acres,  in  tbe  pos- 
session of  one  Qulgley  as  tenant,  and  spolcen 
of  In  the  evidence  as  the  "Qulgley  Farm." 
This  is  a  farm  of  considerable  value,  and 
(irodaced  a  competent  rent.  He  also  left  him 
Ijcrsonal  property,  including  a  certificate 
(if  bank  stock,  which  at  one  time  was  worth 
nearly  300  per  cent.,  and  attained  a  value  of 
nearly  $5,000.  Some  time  after  the  father's 
death  tbe  complainant  induced  the  defend- 
ant to  make  a  conveyance  to  her  of  the 
Qoigley  farm.  In  which  he  liad  a  present 
estate;  but  in  the  conveyance  the  defend- 
ant reserved  to  himself  the  use  of  that  farm 
for  bis  own  life,  so  that  the  settlement  gave 
the  wife  no  present  income.  The  wife 
swears,  and  it  is  hardly  disputed,  that  the 
husband  was  thriftless  and  incapable  of  car- 
rying on  snccessfully  any  business,  and  his 
appearance  on  the  stand  indicates  that  she 
was  right  in  this;  and  she  swears  that  he 
furnished  her  with  very  slender  living  and 
support  dorlng  the  whole  of  their  cohabita- 
tion; that  after  she  had  acquired  the  title 
to  tbe  Qulgley  place,  having  no  comfortable 
place  to  live,  the  defendant's  mother  having 
married  a  second  time,  and  desiring  to  oc- 
cupy the  homestead,  the  husband,  at  the  re- 
quest of  his  wife,  built  a  comfMtable  cot- 
tage on  tbe  Qulgley  place,  which  they  oc- 
cupied together.  Subsequently  the  defend- 
ant's mother  having  removed  from  the  home- 
stead, the  parties  went  there  to  live,  and 
were  living  there,  at  the  homestead  farm 
(the  present  use  of  which  belongs  to  the 
defendant's  mother),  on  tbe  2d  of  March, 
1801,  when  they  separated.  The  quarrel 
which  was  the  Immediate  cause  of  their  sep- 
aration arose  over  the  possession  of  the 
bank  stock.  The  wife  heard  the  husband 
runmiaging  In  the  storeroom  where  their 
Taluable  papers  were  kept,  and  not  desiring 
him  to  get  possession  of  the  bank  stock, 
and  spend  the  proceeds,  she  attempted  by 
violence  to  prevent  him;  and  the  result  was 
that  be  overpowered  her,  got  the  certificate 
of  stock,  took  it  away,  and  transferred  it  to 
his  mother,  who  swears  that  she  sold  it  to 
pay  his  debts,— among  others,  a  debt  which 
be  had  incurred  in  building  the  cottage  on 
ber  farm.  At  the  same  time,  the  defendant 
conveyed  to  his  mother  his  title  to  the  home- 
stead farm,  in  consideration  of  her  entering 
into  a  covenant  to  support  bim  comfortably 
during  his  lifetime.  He  also  gave  her  a  gen- 
eral power  of  attorney  to  transact  his  busi- 
ness; In  fact,  submitted  himself  entirely  to 
ber  control  and  guardianship.  At  the  hear- 
hig,  the  defendant  appeared  to  be  dressed 
as  an  ordinary  gentleman,  showing  no  ap- 
pearance of  being  engaged  in  any  business 
or  occupation  whatever,  and  on  the  stand 
appeared  to  be  of  slender  intellect. 


Tbe  difficult  question  in  tbe  cause  is  as  to 
what  effect  should  be  given  to  the  evidence 
of  the  wife  given  in  answer  to  questions  in 
connection  with  the  letter  written  by  defend- 
ant to  her  in  September,  1894.  The  sub- 
stance of  tbe  letter  is  as  follows:  He  re- 
quested her  to  come  over  to  the  Qulgley 
house  at  a  certain  hour  on  a  day  named,  to 
sign  papers  transferring  to  him  her  title  In 
the  Qulgley  place,  and  then  used  the  follow- 
ing language:  "Will  you  compromise  the 
lawsuit,  and  come  back  and  live  in  the  cot- 
tage?" The  complainant,  when  asked  on 
the  stand  what  she  did  in  regard  to  that 
letter,  answered  that  she  did  nothing  what- 
ever,—did  not  answer  It;  and,  asked  by  rae 
why  she  did  not,  answered  that  she  was  un- 
willing to  live  with  her  husband  again,  and 
that  her  parents  would  not  permit  her  to 
live  with  him  again;  that  she  was  afraid  of 
him;  that  be  had  pinched  her  and  tickled 
her,  and  had  slapped  her.  On  a  subsequent 
hearing,  complainant  produced  a  respectable 
lady,  whose  evidence  I  see  no  reason  what- 
ever to  doubt  in  the  least,  who  visited  the 
parties  as  a  friend  at  times,  but  on  other  oc- 
casions as  a  seamstress;  and  she  swears 
that,  on  one  occasion  while  she  was  at  their 
house,  the  husband  came  in,  and  sat  down  to 
tbe  tea  table  in  a  violent  temper,  and  misbe- 
haved hims^,  by  shoving  tbe  plates  around 
against  each  other  on  the  table,  and  be- 
haved generally  in  an  indecent  manner,  and 
that  his  wife  complained,  and  said  she  could 
not  sit  at  the  table,  and  arose;  that  there- 
upon the  husband  arose,  and  struck  her,  and 
caught  her  by  the  arm,  and  attempted  to 
pull  and  drag  her  and  put  her  out  of  the 
door,  declaring  that  he  would  do  so;  but  she 
caught  with  her  hands  to  a  heavy  chair, 
and,  by  reason  of  ber  tenacity  to  that  chair, 
he  was  imable  to  get  her  out  of  doors.  This 
witness  says  be  then  and  at  other  times  ex- 
hibited considerable  temper,  and  that  she  had 
seen  him  at  other  times  punch  her  with  his 
fingers,  not  in  fun,  but,  as  she  says,  in  an- 
ger; and  she  expressed  it  in  such  a  way 
that  I  have  no  doubt  it  was  In  anger. 

Now,  I  think  that  the  mere  writing  of  the 
letter  in  question  does  not  improve  the  posi- 
tion of  the  defendant.  After  the  occurrences 
of  March  2, 1894,  and  the  actual  abandonment 
of  his  wife,  and  withdrawal  of  support,  with 
the  insertion  of  the  insulting  notices  In  the 
two  newspapers,  and  the  permitting  her  to  be 
ejected  from  their  dwelling,  and  the  putting 
of  himself  (properly  enough)  and  his  affairs 
tmder  the  complete  control  of  his  mother,  if 
he  sincerely  desired  to  resume  marital  rela- 
tions, and  live  with  his  wife,  and  love  and 
cherish  her  as  a  husband  should,  something 
more  was  necessary  to  be  done  by  him  in  or- 
der to  accomplish  that  result  than  the  mere 
writing  of  the  letter  in  question.  He  should 
have  gone  himself  or  should  have  procured 
some  other  proper  person  to  go  to  her.  who 
could  show  ber  reasonable  grounds  to  believe 
that  he  would  act  tbe  part  ox  a  husband  t». 
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wards  her,  and  that  he  would  do  It  by  the 
consent  and  approbation  of  his  only  parent; 
for  It  was  Idle  for  the  wife  to  go  to  live  with 
him  unless  It  was  to  be  an  harmonious  living, 
and  unless  that  cohabitation  had  the  approval 
and  support  of  his  mother.  It  was  unreason- 
able to  ask  her  to  resume  cohabitation  with 
him  unless  she  was  assured  of  a  proper  sup- 
port, and  she  could  only  be  asaured  of  that, 
through  the  cheerful  cO-operation  and  approv- 
al of  his  mother.  Therefore,  If  he  really 
wished  and  had  any  reason  to  hope  to  resume 
cohabitation  with  his  wife,  It  was  necessary 
for  him  to  do  a  great  deal  more  than  appears 
on  the  face  of  that  letter.  Hence  I  conclude 
that  he  has  not  put  her  in  the  position  of  hav- 
ing refused  a  reasonable  request  to  resume  co- 
habitation. 

The  difficulty  in  the  case  Is  not  that  the  de- 
fendant has  made  an  offer  to  return,  which 
has  been  refused,  but  is  the  frame  of  mind 
and  the  feeling  of  this  lady,  which  were  de- 
veloped by  her  examination.  The  burden  is 
on  the  defendant,  in  my  judgment,  to  show 
that  his  desertion  worked  no  Injury  to  bis 
wife,  because  she  did  not  wish  him  to  live 
with  her,  and  she  did  not  wish  to  live  with 
him;  and  a  person  who  is  willingly  Injured 
Is  not  injured.  "Volenti  non  fit  injuria,"  is 
the  principle.  But  that  maxim,  in  my  judg- 
ment, does  not  apply  here  if ,  as  a  matter  of 
fact,  the  defendant  himself  Is  responsible  for 
the  feelings  of  aversion  entertained  by  the 
wife.  If  he,  by  his  conduct,  has  alienated 
her  affections,  and  given  her  good  cause  to 
dislike  him,  and  to  have  no  desire  to  live  with 
bim,  he  cannot  take  advantage  of  those  feel- 
ings to  excuse  himself  for  a  continued  deser- 
tion, without  any  serious  and  honest  effort 
to  terminate  it. 

The  question,  then,  Is,  was  the  defendant 
responsible  for  bis  wife's  dislike  of  him?  The 
complainant  knew  the  defendant  and  his  pe- 
culiarities before  she  married  him;  but  she 
could  not  anticipate  that  he  would  lead  her 
an  uncomfortable  life,  or  one  that  she  was  not 
obliged  to  submit  to.  She  says  in  her  evi- 
dence, and  the  original  bill  alleges,  that,  up 
to  a  few  months  before  that  bill  was  filed, 
they  lived  fairly  comfortably,  although  he 
did  not  support  her  in  the  way  that  a  person 
in  his  circumstances  ought  to.  He  was  prob- 
ably unable  to  do  It.  I  think,  from  the  fact 
that  he  kept  a  fine  horse,  that  he  had  some 
expensive  habits.  Keeping  a  fine  driving 
horse  takes  some  pioney;  and,  as  he  was  not 
engaged  in  any  business,  he  would  be  very 
likely  to  spend  money.  I  have  no  doubt,  from 
the  wife's  account  of  It  herself,  that  she  was 
not  supported  In  a  manner  that  she  had  a 
right  to  expect.  But  that  is  a  very  small  mat- 
ter. In  this  case  it  is  undoubtedly  proven— 
I  must  accept  it— that  he  did  lay  violent  hands 
on  her  on  several  occasions,  and  did  it  In  an- 
ger. Now,  the  measure  of  the  extent  of  vio- 
lence which  is  held  by  the  courts  to  amount 
to  "cruelty"  has  changed  considerably  within 
50  years.    We  are  living  In  an  age  when 


physical  violence  is  almost  unpardonable;  cer- 
tainly among  people  of  this  character.  No 
man  of  his  station  In  life  has  the  right  to  lay 
his  bands  In  anger  on  his  wife.  And  he  Is, 
besides,  a  man  of  some  peculiarities  of  tem- 
perament and  intellect.  And  can  you  be  sure 
of  a  man  who  has  that  temperament,  who 
has  Indulged  it  once  or  twice  in  the  way  of 
laying  violent  hands  on  his  wife?  You  can 
only  judge  of  the  future  by  the  past;  and 
where  a  man  of  that  temperament,  and  of 
that  lack  of  intellectual  control  over  himself, 
has  once  given  way  to  vi<deuce,  you  do  not 
know  what  to  exi>ect  of  him.  The  wife  says 
that  she  was  afraid  of  her  husband,  and  gives 
as  the  reason,  and  proves,  that  be  had  used 
violence  towards  her.  Then  is  to  be  consid- 
ered tbe  fact  that  she  was  treated  with  great 
indignity  shortly  after  the  separation,  by  the 
publication  by  him  of  the  two  offensive  notices 
in  the  newspapers,  stating  that  be  would  not 
be  responsible  for  her  debts  any  more.  And 
she,  undoubtedly,  had  reason  to  believe  that 
these  notices  were  not  the  act  of  the  husband 
alone,  but  that  he  was  prompted  by  the  per- 
sons behind  him.  And  on  the  stand  It  was 
not  pretended  that  he  wrote  and  inserted  the 
notices;  it  was  said  that  he  was  responsible 
for  them.  Then  we  have  the  answer  in  this 
cause,  and  it  throws  a  reflective  light  It  de- 
liberately charges  her  with  a  long  course  of 
adultery  before  tbe  separation;  and  I  gave 
the  defendant  an  opportunity  to  prove  it,  on 
the  ground  that  It  was  not  known  to  him 
when  the  previous  answer  was  filed,  and  had 
come  to  his  knowledge  since,  but  not  a  scin- 
tilla of  proof  has  been  offered  of  that  charge. 
Now,  it  has  been  held  in  many  cases,  and  in 
some  states,  that  the  mere  making  of  an  tin- 
founded  charge  of  adultery  against  the  wife 
is  in  and  of  itself  extreme  cruelty;  and  It 
has  always  been  held  in  this  state  as  an  ele- 
ment of  cruelty.  And  the  state  of  mind  on 
the  defendant's  part  which  would  Induce 
him,  whether  of  his  own  accord  or  at  the  In- 
stigation of  others,  to  make  this  unfounded 
charge  of  adultery  at  this  late  date,  shows 
what  sort  of  a  person  be  was  to  live  with, 
and  what  sort  of  a  home  he  made  for  hla 
wife. 

For  these  reasons,  I  think  that  the  husband 
should,  upon  the  proofs  sdbmltted,  be  held 
responsible  for  the  state  of  mind  exhibitect  by 
his  wife.  She  swears  that  she  was  afraid  of 
him,  and  I  cannot  say  that  she  was  not  Jus- 
tified In  It.  She  evidently  had  lost  all  affec- 
tion for  him,  and  I  think  that  her  affection 
was  destroyed  by  his  misconduct.  He  bad 
abandoned  her  under  aggravating  circum- 
stances, and  had  manifested  no  real  desire  to 
go  back  and  live  with  her.  I  think  It  must 
be  considered  as  settled  since  the  decision 
of  the  court  of  errors  and  appeals  In  Sar- 
gent T.  Sergent,  36  N.  J.  Eq.  M4,  reversing 
Vice  Chancellor  Van  Fleet,  as  reported  in  33 
N.  J.  Eq.  204,  that  the  mere  fact  that  tbe  de- 
serted wife,  for  sufficient  reasons,  for  whlcb 
her  deserting  husband  is  reqjwnsible,  doea  not 
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desire  to  rptnrn  to  him,  is  no  bar  to  her  ac- 
tion for  divorce  on  the  ground  of  his  deser- 
tioD.  U  he  has  committed  that  offease,  and 
there  Is  no  coUaslon  between  the  parties.  In 
that  case  Vice  Chancellor  Van  Fleet  refused 
the  divorce  on  the  ground  that  It  was  plain 
th.«  the  desertion  of  the  husband  was  acqui- 
esced in  by  the  wife,  and  that  she  really  did 
not  wish  him  to  return.  But  he  was  re- 
Tersed  by  the  court  of  errors  and  appeals, 
and  I  gather  that  the  real  ground  of  reversal 
was  that  the  court  differed  with  him  on  the 
point  above  stated.  I  hold,  therefore,  that 
tlie  state  of  mind  of  the  complainant  herein, 
having  been  caused  by  the  misconduct  of  the 
defendant,  is  no  bar  to  her  right  to  a  divorce 
against  him  on  account  of  his  willful  and  con- 
tinued desertion,  and  will  advise  a  decree  ac- 
wrdlngly. 


LAUER  et  al.  v.  GRAY. 

(Conrt  of  Snors  and  Appeals  of  New  Jersey. 

March  23,  1807.) 

Cbedit  Issckasck— Constkcctios   o»  Polici— 

PRSMiinfs—RBNBWALs— Adjustment 

OF  Losses. 

1.  Where  a  party  was  the  holder  of  a  certifi- 
cate of  guaranty  or  policy  of  Insnrance  against 
UK"  loss  of  credits  for  goods  shipped  and  loss 
occarring  between  the  commencement  and  ex- 
piration thereof,  and  which  contained  a  provi- 
«ion  that  "if  this  certificate  is  renewed  by  the 
«ia  above-named  party,  on  or  before  the  date 
of  its  expiration,  at  the  regular  terms  of  the 
company  in  force  at  the  time  of  such  renewal, 
then,  in  that  case,  Icssps  ocenrring  after  the  ex- 
piration of  thia  certificate  on  goods  shipped  be- 
tween the  commencement  and  the  expiration 
thereof  shall  l)e  provable  under  the  renewal  in 
lie  lame  manner  as  if  losses  occurred  on  goods 
■hipped  after  the  commencement  of  the  renew- 
al —upon  which  original  policy  losses  occurred 
m  accordance  with  its  terms  and  conditions, 
aad  which,  upon  adjustment  and  allowance  by 
the  insurers,  were  not  paid  to  the  insured,  but 
retained  by  the  insurers,  under  an  agreement, 
inade  anhsequent  to  the  expiration  of  the  pol- 
iff,  that  upon  the  cancellation  thereof  such 
toaaca  should  answer  the  payment  of  a  premium 
for  a  renewal  policy,— Md,  that  the  retention  of 
these  losses  under  such  an  agreement  consti- 
tnted  payment,  "on  or  before  the  date  of  the 
expiration"  of  the  original  policy,  of  the  guar- 
»nty  fee  or  praniam  of  the  renewal  policy,  and 
*aa  a  compliance  with  the  condition  therein 
that  if  this  certificate  has  been  paid  for  on  or 
Wore  the  date  of  the  expiration  of  the  certifi- 
cate held  by  the  above-named  party  last  prior 
to  this  one,  then,  in  that  case,  losses  occurring 
annng  the  life  of  this  certificate  on  goods 
'hipped  during  the  term  of  the  last  prior  one 
wall  be  included  in  the  calculation  of  losses 
nnder  this  certificate,  in  the  same  manner  as  if 
the  goods  had  been  shipped  and  the  loss  had  oc- 
fjrred  dnring  the  life  of  this  certificate,"  al- 
thnngh  the  adjustment  of  the  losses  under  the 
Pnor  certificate,  and  the  cancellation  thereof, 
•ipd  the  execution  and  delivery  of  the  renewal, 
ii<l  not  take  place  until  after  the  expiration  of 
•he  original  certificate.  The  two  certificates  or 
rfllHcs  of  insurance  were  connected  together, 
«oa  had  reference  to  each  other,  and  the  ad- 
justment of  lors,  cancellation,  agreement  afore- 
said, and  the  execution  and  delivery  of  the  re- 
newal had  relation  to  the  life  of  the  prior  cer- 
iilionte,  the  losses  upon  which,  by  virtue  of  the 
'ireement,  constituted  the  payment  of  the  pre- 


mitim  of  the  renewal,  by  reason  of  the  situation 
which  existed  before  the  expiration  of  the  prior 
one,  and  to  which  the  renewal  bad  reference; 
and  it  was  immaterial,  under  such  circum- 
stances, that  the  execution  and  delivery  of  the 
renewal  was  postponed  until  the  adjustment  of 
the  losses  and  cancellation  of  the  former  policy 
could  be  accomplished. 

2.  The  obligation  of  the  insurer  to  issue  and 
deliver  the  certificate  of  renewal,  accepting,  as 
payment  of  the  premium  therefor,  the  losses 
owing  to  the  insured  upon  the  prior  policy  when 
adjusted  and  the  policy  canceled,  being  estab- 
lished, the  payment  related  back  to  the  life  of 
the_  prior  policy,  and  was  of  the  time  during 
which  such  losses  occurred,  and  the  mere  delay 
during  negotiations  of  putting  the  obligation 
into  a  written  agreement  or  contract,  or  em- 
bodying it  in  a  formal  certificate  of  renewal, 
did  not  alter  or  extinguish  such  obligation. 
Equity  will  impute  the  intention  to  fulfill  the 
obligation,  and,  if  necessary  to  protect  and  en- 
force the  just  rights  of  the  parties,  it  will  as- 
sume the  oUigBtion  to  have  been  fulfilled  in  ac- 
cordance with  the  principle  or  maxim  that  equi- 
ty looks  upon  that  as  done  which  ought  to  l>e 
done. 

(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery. 

Petition  in  chancery  by  Henry  Lauer  and 
others,  partners  as  Stern,  Lauer,  Shol  &  Co., 
against  Oeorge  R.  Gray,  receiver  of  the  Unit- 
ed States  Credit-System  Company,  on  ap- 
peal from  the  disallowance  of  losses  by  the 
receiver.  There  was  a  decree  dismissing  the 
bill,  and  a  decree  advised  denying  permission 
to  sue  tor  reformation  of  petitioners'  certifi- 
cate, and  petitioners  appeal.  Reversed  as 
to  decree  of  dismissal.  Afilrmed  as  to  de- 
cree denying  leave  to  sue. 

The  appellants  are  the  holders  of  a  certifi- 
cate of  guaranty  or  policy  of  insurance  for 
the  sum  of  $20,000,  issued  and  d^ivered  to 
them  Jane  12,  1803,  by  the  United  States 
Credit-System  Company,  guarantying  or  in- 
suring them  against  losses  upon  credits  grtven 
by  them  to  their  customers  in  business,  on 
sales  and  shipments  made  by  the  appellants 
between  June  1,  1803,  and  May  31,  1804. 
This  certificate  also  contained  the  following 
clause  of  insurance,  to  wit:  ♦•If  this  certifi- 
cate has  been  paid  for  on  or  before  the  date 
of  expiration  of  the  certificate  held  by  the 
above-named  party  last  prior  to  this  one, 
then,  in  that  case,  losses  occurring  during  the 
life  of  this  certificate  on  goods  shipped  dur- 
ing the  term  of  the  last  prior  one  shall  be  in- 
cluded in  the  calculation  of  the  losses  under 
this  certificate,  in  the  same  manner  as  if  the 
goods  had  been  shipped  and  the  loss  had  oc- 
curred during  the  life  of  this  certificate." 
The  appellants  had  been  the  holders  of  a 
prior  certificate  of  guaranty  against  losses 
of  this  character  dated  June  12,  1802,  to  run 
until  May  31,  1803,  as  the  date  of  Its  ex- 
piration. This  prior  certificate  contained  the 
following  clause,  to  wit:  "If  this  certificate 
is  renewed  by  the  above-named  party  on  or 
before  the  day  of  its  expiration,  at  the  regu- 
lar terms  of  the  company  in  force  at  the 
time  of  such  renewal,  then,  in  that  case,  the 
losses  occurring  after  the  expiratlon^utlthisp. 


54 


3T  ATLANTIC   REPORTER. 


(X.J. 


oertiflcate  on  goods  shipped  between  the 
commencement  and  expiration  thereof  shall 
be  provable  under  the  renewal  in  the  same 
manner  as  If  the  losses  had  occurred  on 
goods  shipped  after  the  commencement  of 
the  renewal."  Under  the  terms  of  this  prior 
policy,  and  before  Its  expiration,  losses  upon 
adjustment  to  the  amount  of  $580  had  occur- 
red. When  the  adjustment  of  these  losses 
had  been  made,  on  June  10,  1803,  it  was 
asreed  that  this  policy  should  be  canceled, 
and  this  amount  of  losses  should  be  devoted 
to  the  payment  of  the  guaranty  fee  or  pre- 
mium for  a  renewal  certificate.  The  losses 
and  the  cancellation,  it  was  agreed,  should 
stand  as  the  consideration  or  payment  for 
the  renewal  certificate.  Under  this  arrange- 
ment between  the  appellants  and  the  credit- 
system  company,  the  appellants,  on  June  10, 
1893,  Indorsed  upon  the  original  or  prior  cer- 
tificate the  following  receipt,  to  wit:  "Cin- 
cinnati, O.,  6-10,  '93.  Received  from  U. 
S.  Credit-System  Co.  five  hundred  and  eighty 
'■"/loo  dollars  ($580),  In  full  and  complete 
satisfaction  of  all  claims  and  demands,  of 
whatever  kind  or  nature,  of  within  certifi- 
cate. Stem,  Lauer,  Shol  &  (3o."  This  sum 
of  $580  was  not  paid  to  appellants,  but  re- 
tained by  the  United  States  Credit-System 
Company;  and  at  the  same  time,  contempo- 
raneously with  the  receipt,  on  June  10,  1883, 
the  following  agreement  was  delivered  to 
the  appellants:  "Cincinnati,  O.,  6-10,  1803w 
It  Is  agreed  and  understood  that  the  U.  S. 
Credit-System  Ompany  will  issue  to  Stern, 
Lauer,  Shol  &  Co.  a  renewal  certificate,  on 
terms  as  follows:  Own  loss  to  be  1%  per 
cent..  Class  D  2, 1%  per  cent  Class  D  1,  limit 
of  single  accounts  $5,000;  absconding  debtor 
special;  also  special  allowing  S.,  L.,  S.  &  Co. 
to  renew  certificate  for  $10,000,  instead  of 
$20,000,  should  they  desire.  This  certificate 
to  be  gratis,  in  consideration  of  canceling 
certificate  No.  470.5,  having  expired  May  31, 
1898.  U.  S.  Credit-System  Co.,  Oscar  Ising, 
Inspector."  The  delivery  of  the  certificate 
of  renewal  to  which  reference  Is  made  in  this 
agreement  was  made  by  the  secretary  of  the 
company,  by  mall,  with  an  accompanying 
letter,  to  wit:  "Newark,  N.  J.,  June  12,  1893. 
Messrs.  Stem,  Lauer,  Shol  &  C!o.,  Cincinnati, 
Ohio:  Inclosed  we  hand  you  $20,000  guar- 
anty, in  accordance  with  arrangements  made 
with  an  application  submitted  by  our  In- 
spector, Mr.  Oscar  Ising.  Yours,  respectftil- 
ly,  Frank  M.  Wheeler,  Secy."  To  this  letter 
and  Inclosure  the  following  reply  was  made 
by  Stern.  Lauer.  Shol  &  Co.:  "Cincinnati, 
June  16th,  1803.  United  States  Credit-Sys- 
tem Co.,  Newark,  N.  J.— Dear  Sirs:  We  are 
in  receipt  of  your  $20,000  guaranty  policy  in 
accordance  with  arrangements  made  with 
your  Mr.  Ising.  Respectfully  yours.  Stem, 
Lauer,  Shol  &  Co."  On  June  16,  1803, 
the  following  letter  was  sent  to  appellants: 
"Newark,  N.  J.,  June  16,  1893.  Messrs, 
Stern,  Lauer,  Shol  &  Ck>.— Gentlemen:  In- 
closed we  hand  you  special  for  attachment 


to  your  certificate  No.  1,414,  which  you  will 
please  substitute  for  the  one  now  attached 
to  your  certificate,  as  we  notice  that  the 
amount  of  $10,000  mentioned  In  the  second 
paragraph  of  the  special  "reads  '$]„000,'  the 
last  naught  of  the  f  10,000'  being  quite  Indis- 
tinct. Yours,  very  truly,  Frank  M.  Wheeler, 
Secretary." 

Under  these  facta  and  circumstances,  the 
appellants  became  the  holders  of  the  renew- 
al certificate  which  contained  the  clause  to 
which  referenoe  has  been  made.  Certain 
losses,  amounting,  as  computed  according  to 
the  terms  of  the  renewal,  to  the  sum  of  $15,- 
256.83,  were  sustained,  on  goods  shipped 
between  June  15,  1892,  and  May  31,  1893, 
during  the  life  of  the  prior  policy,  the  losses 
occurring  after  the  expiration  thereof;  and 
the  same  were  presented  to  the  receiver  of 
the  United  States  Credit-System  Company, 
as  provable  under  the  certificate  of  renewal 
Issued  June  12,  1893.  These  losses  were  dis- 
allowed by  the  receiver,  on  the  single  ground 
that  the  guaranty  fee  or  premium  of  the  re- 
newal certificate  was  not  paid  on  or  before 
the  expiration  of  the  prior  certificate,  that 
date  being  May  31, 1883,  and  that,  therefore, 
the  certificate  under  which  the  claim  was  pre- 
sented was  not  a  renewal.  It  is  agreed  that  If 
the  claim  of  the  appellants  does  not  Include 
losses  occurring  during  the  year  ending  May 
31, 1894,  on  shipments  made  during  the  year 
ending  May  31, 18^,  then  there  are  no  losses 
provable  against  the  receiver  under  the  con- 
ditions of  policy.  The  appellants  filed  in 
the  court  of  chancery  a  petition  of  appeal 
from  the  disallowance  of  losses  by  the  re- 
ceiver, claiming  that  the  last  certificate  wa* 
a  renewal  of  the  prior  policy,  on  the  groimd 
that  the  guaranty  fee  or  premium  for  the  re- 
newal had  been  paid  before  the  expiration  of 
the  prior  certificate,  and  also  that  the  respond- 
ent was  estopped  by  reason  of  the  Issuance  of 
the  renewal  certificate  under  the  circumstan- 
ces from  denying  the  effectiveness  of  this 
particular  clause  of  the  renewal  certificate 
to  cover  losses  upon  goods  shipped  during 
the  life  of  the  prior  one.  The  petition  also 
prayed  a  reformation  of  the  certificate  in 
case  it  was  found  In  contradiction  of  the 
agreement  between  the  credit-system  compa- 
ny and  the  appellants,  so  that  the  claims  for 
losses  sustained  during  the  period  covered  by 
the  prior  certificate  might  be  lawfully  made. 
Subsequently  the  appellants  also  presented 
a  petition  to  obtain  permission  to  bring  anlt 
against  the  receiver,  if  It  should  be  found 
necessary,  to  reform  the  certificate  of  renew- 

!  al  so  as  to  include  such  losses.  The  vice 
chancellor,  after  hearing,  approved  the  dis- 
allowance of  the  losses  by  the  receiver,  upon 
the  ground  that  the  renewal  certificate  had 
not  been  paid  for  before  the  expiration  of 

i  the  prior  certificate,  and  that,  therefore,  the 
clause  in  the  renewal  policy  Intended  to  cover 
losses  during  the  life  of  the  prior  policy  never 
had  any  force  or  effect,  and,  besides,  that 
there  existed  no  waiver,  by  the  credit-system 
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(^mpany  of  tbe  condition  of  such  clause 
that.  In  order  to  hare  effect,  it  sboold  have 
l)oeD  renewed  and  paid  for  before  tbe  expi- 
ration of  the  prior  certificate.  The  vice  cban- 
(■ellor  therefore  advised  that  tbe  petition  of 
appeal  from  the  disallowance  of  losses  by  the 
rweiver  be  dismissed,  and  decree  was  ac- 
c-ordingly  made.  At  the  same  time  a  decree 
vas  advised  denying  permission  to  sue  for 
reformation  of  the  certificate.  From  both 
these  orders  and  decrees  an  appeal  has  been 
taken. 

Edward  A.  &  William  T.  Day,  for  ai^- 
lanta.   Howard  W.  Hayes,  for  respondent 

LIPPINCOTT,  J.  (after  stating  the  facts). 
\o  question  has  been  or  could  be  made 
against  the  validity  of  the  Issuance  of  tbe 
(-ertiflcate  of  guaranty  or  policy  of  Insur- 
^  ance  to  the  appellants  on  June'  12,  1893.  It 
is  only  assailed  upon  tbe  ground  that  the 
i^ndition  of  tbe  clause  under  which  the  ap- 
pellants seek  to  establish  liability  was  nev- 
er compiled  with.  The  certificate  was  In 
form  a  renewal  certificate,  as  distinguished 
from  an  original  certificate.  It  is  clear  from 
(be  terms  of  the  renewal  that  it  had  rela- 
tion to  a  prior  certificate,  and,  besides,  that 
ilie  agreement  to  renew  was  made  in  view 
'it  the  fact  that  a  prior  policy  existed,  upon 
which,  and  in  accordance  with  tbe  terms 
thereof,  a  liability  for  losses  bad  arisen. 
The  original  jwllcy,  by  its  terms,  only  in- 
sured losses  on  credits  for  merchandise  sold 
aod  delivered  where  tbe  sales  had  been 
made  and  the  losses  Incurred  before  or  on 
tbe  date  of  its  expiration;  but  it  contem- 
plated sx>ecifically  a  renewal,  which  would 
cover  and  include  losses  for  goods  shipped 
before  its  expiration,  where  such  losses  did 
not  actually  occur  until  after  Its  expiration, 
rnder  this  renewal  certificate,  not  only 
losses  occurring  before  its  expiration  on 
goods  shipped  during  its  life  were  provided 
for.  but  it  also,  by  this  special  clause,  cov- 
ered losses  incurred  during  the  same  period 
OD  gales  and  shipments  of  merchandise  dur- 
ing the  life  of  tbe  prior  certificate.  That 
the  renewal  certificate  succeeded  a  prior 
certificate  is  conceded,  and  tbe  only  defense 
to  its  effectiveness  in  the  respect  claimed 
is  that  tbe  premium  or  guaranty  fee  for 
which  this  renewal  was  made  was  not  paid 
before  tbe  expiration  of  the  original  or  prior 
certificate, 

Tbe  conclusion  reached  is  that  no  such  de- 
tease  has  been  sustained  by  tbe  evidence 
presented  to  the  court.  The  losses  sustain- 
ed by  tbe  appellants  under  the  prior  cer- 
tificate were  sustain«d  before  its  expiration 
on  May  31,  1883.  These  losses  were  sub- 
ject to  adjustment  payable  to  the  appellants 
on  or  before  that  time.  These  losses, 
amounting  to  the  sum  of  $580,  retained  by 
the  insurer,  and  tbe  cancellation  of  tbe  cer- 
ilfl(>ate.  related  to  the  date  of  its  expiration; 
aiul  thus  all  of  tbe  benefits  which  could 


ever  arise  to  the  appellants  from  it  were 
surrendered  to  the  insurer  as  of  the  date  of 
its  expiration.  Tbe  amount  of  losses  was 
not  only  retained,  but  the  policy,  perhaps 
covering  other  losses  than  those  which  bad 
been  adjusted,  was  extinguished  by  the  as- 
sent of  tbe  appellants,  upon  the  condition 
that  they  were  to  receive  from  the  insurer 
a  renewal  policy,  and  which  was  duly  and 
formally  issued  and  delivered.  The  nego- 
tiations which  resulted  in  tbe  agreement 
which  accomplished  these  ends  continued 
over  a  period  of  10  days  after  the  expira- 
tion of  the  prior  certificate,  but  all  the  bene- 
fits and  considerations  of  tbe  renewal  were 
in  the  hands  of  tbe  insured  before  the  ex- 
piration of  the  prior  certificate,  and  related 
to  a  period  prior  to  that  date,  and  must, 
upon  every  process  of  reasoning,  be  held  to 
have  been  a  fair  and  substantial  compliance 
with  the  condition  of  tbe  clause  in  question, 
which  required  that  the  renewal  certificate 
must  be  paid  for  on  or  before  tbe  expiration  of 
tbe  original  certificate;  and,  if  this  be  true,  it 
would  matter  little  when  tbe  renewal  cer- 
tificate was  actually  Issued  and  delivered. 

It  must  be  recalled  that  tbe  terms  of  the 
renewal  certificate  must  govern  in  its  con- 
struction and  tbe  effect  to  be  given  to  its 
different  provisions.  In  order  to  make  ev- 
ery clause  effective,  it  cmly  required  tbe 
payment  prior  to  tbe  expiration  of  tbe  orig- 
inal certificate.  The  renewal  policy  not 
only  included  this  special  clause,  but  also 
others  covering  the  different  losses  wiitch 
might  be  incurred.  The  prior  certificate 
may  have  contained  terms  antagonistic  to 
the  validity  of  this  clause  of  the  renewal, 
but,  the  renewal  being  the  legally  substitut- 
ed contract,  liability  must  be  determined 
by  it.  The  only  condition  of  the  renewal 
in  order  to  make  every  provision,  including 
tbe  one  in  question,  effective,  was  that 
whatever  was  considered  and  agreed  upon 
as  the  premium  for  tbe  renewal  must  be 
paid  or  satisfied  before  or  on  the  date  of  tbe 
expiration  of  tbe  prior  certificate.  If  this 
was  done,  the  renewal  became  tbe  right  and 
due  of  the  appellants,  in  such  form  as 
would  cover  the  losses  contemplated.  The 
satisfaction,  or  payment,  if  that  term  is  to 
be  chosen,  being  found  in  tbe  existence  of 
the  liability  of  the  Insurer  to  the  appellants, 
during  tbe  life  of  the  prior  policy,  and  be- 
fore its  expiration,  under  the  agreement  to 
renew,  the  obligation  of  the  insurer  arose 
to  carry  out  tbe  intention  of  the  parties  to 
so  devote  this  previously  existent  liability 
to  the  purpose  of  this  renewal.  The  nature 
of  the  transactions  between  the  insurer  and 
the  appellants  not  only  exhibited  tbe  inten- 
tion of  the  parties  that  this  was  to  be  so, 
but,  I  think,  indicated  conclusively  that  the 
renewal  was  based  upon  tbe  benefit  of  the 
retention  of  tbe  losses  occurring  under  the 
old  policy  during  its  life,  and  the  extinguish- 
ment of  liability  of  the  Insurer  under  it  on 
the  day  of  its  expiration.    It  is  ditficult  to 

Digitized  by  VjOOQIC 


56 


37  ATLANTIC   REPORTEB. 


(N.J. 


perceive  upon  what  course  of  reasoning  or 
ui>on  what  principle  of  equity  it  can  be  con- 
tended that  the  letter,  as  well  as  the  spirit, 
of  this  contract  of  insurance,  has  not  been 
complied  with,  or  upon  what  ground  lia- 
bility can  be  equitably  and  honestly  avoid- 
ed. It  can  be  fairly  concluded  that,  in  or^ 
der  to  arrive  at  this  conclusion,  there  exists 
no  need  of  construction  or  interpretation  of 
the  agreement  between  the  parties  for  the 
renewal  policy.  It  has  direct  reference  to 
the  satisfaction  or  payment  of  premiums,  by 
applying  the  losses  arising  out  of  the  prior 
policy  Incurred  before  its  expiration;  and, 
upon  such  express  reference,  it  is  discov- 
ered that  under  it,  and  during  its  life,  and 
before  its  expiration,  the  full  premium  for 
a  renewal  had  been  retained;  and,  by  ex- 
press agreement,  these  c<msideration6  are 
made  to  answer  for  the  payment  of  the 
premium  for  the  renewal  policy.  This  is 
CMiceded  by  the  insurer,  but  the  answer  Is 
made  that  the  agreement  malting  this  appli- 
cation was  not  made  until  after  the  prior 
policy  had  expired.  Under  the  renewal 
policy  It  may  be  a  question  when  the  ex- 
piration of  the  prior  policy  occurred;  but, 
conceding  that  it  expired  at  the  time  claim- 
ed by  the  Insurer,  the  mere  delay  of  em- 
bodying the  renewal  agreement  in  a  formal 
certificate  did  not  alter  or  extinguish  the 
obligation,  for,  the  obligation  once  being 
established,  the  application  of  equitable 
principles  imputes  an  intention  to  fulfill  it; 
and,  if  necessary  to  protect  the  parties  In 
their  Just  rights,  and  enforce  them,  equity 
will  assume  the  obligation  to  have  been  ful- 
filled, in  accordance  with  the  doctrine  that 
equl^  looks  upon  that  as  done  which  ought 
to  be  done.  It  is  therefcwe  concluded  that, 
according  to  the  t^ms  of  the  contract  be- 
tween the  insured  anid  the  insurer,  there 
was  a  satisfaction  and  payment  of  the  pre- 
mium or  guaranty  fee  of  the  renewal  cer- 
tificate during  the  life  and  before  the  ex- 
piration of  the  prior  policy. 

It  is  not  necessary  to  consider  the  other 
grounds  urged  to  establish  the  liability  of 
the  insurers  upon  this  clause  of  the  renew- 
al. The  receiver  therefore  was  bound,  un- 
der the  terms  of  this  renewal  policy,  to 
make  allowance  for  the  losses  of  the  appel- 
lants upon  merchandise  shipped  during  the 
term  of  the  prior  certificate,  where  the 
losses  occurred  after  Its  expiration,  and  dur- 
ing the  life  of  the  renewal  certificate,  and 
include  the  same  in  the  calculation  of  loss- 
es under  the  renewal  certificate,  for  a  pro 
rata  distribution  of  the  assets  of  the  Unit- 
ed States  Credit-System  Company.  The  de- 
cree dismissing  the  appeal  from  the  disal- 
lowance by  the  receiver  must  be  reversed, 
with  costs.  With  this  result,  the  petition  for 
permission  to  bring  suit  against  the  receiver 
for  a  reformation  of  the  renewal  certificate 
becomes  unneceseary,  and  therefore  the  de- 
cree denying  the  permission  to  bring  such 
suit  must  be  aflBrmed.  without  costs. 


LONGSTREET  v.   BROWN   et  al. 

(Court  of  Chancery  of  New  Jersey.     April  7, 

1897J 

IfORTGAOBS— SaLK  OF     PARCELS    BT    UoRTOAOOn — 

Rej.easb  pbom  HoKTaAOEB  TO  Grantre — Ckbo- 

ITIXO  PniCE     ON     MORTOAQE    DeBT— ACTION     TO 

Foreclose— Limitations  —  Payment  on  Mort- 
gage. 

1.  Where  a  mortgagee  recrives  the  price  of  a 
portion  ot  the  mortgaged  premises  sold  by  the 
mortgagor,  and  executes  a  release  as  to  such 
portion,  with  notice,  recited  in  the  release,  of  a 
prior  deed  of  another  portion  to  a  different  gran- 
tee, who  had  received  no  release,  he  will  i>e 
charged,  in  foreclosing  as  against  such  prior 
grantee,  with  the  value  of  the  land  released,  in 
reduction  oif  the  mortgage  debt,  unless  he  has 
already  credited  its  value  as  a  payment  on  the 
mortgage. 

2.  If  the  statute  limiting  the  time  of  bringing 
ejectment  to  20  years  protects  from  foreclosure 
a  mortgagor  in  possession  for  that  time,  a  pay- 
ment on  the  mortgage,  made  within  20  years 
before  suit  by  the  owner  of  the  equity  of  re- 
demption of  a  portion  of  the  premises,  inured  to  * 
the  benefit  of  the  owners  of  the  equity  in  all 
other  portions  of  the  mortgaged  land,  and  re- 
moved the  bar  of  the  statute  as  to  the  whole 
premises. 

Bill  by  Henry  H.  Longstreet,  as  administra- 
tor de  bonis  non  of  the  estate  of  Emeline 
Smock,  deceased,  against  Warren  Brown  and 
others,  to  foreclose  a  mortgage.  Heard  on 
bill,  answers,  replication,  and  oral  proofs. 
Decree  for  complainant. 

W.  H.  Vredenburgh,  for  complainant  John 
S.  Applegate,  for  defendants. 

EMERY,  V.  0.  The  mortgage  sought  to  be 
foreclosed  in  this  suit  was  given  by  Warren 
Brown  and  wife  to  the  defendant  Henry  S. 
Uttle,  upon  a  tract  of  land  In  Matawan  town- 
ship, Monmouth  county,  containing  about  12 
acres,  and  to  secure  payment  of  $2,793.8S  in 
five  years  from  date,  with  interest,  payable 
annually  on  April  1st  of  each  year.  The  mort- 
gage and  accompanying  bond  are  dated  Janu- 
ary 27, 1868,  and  by  a  written  guaranty  under 
seal  indorsed  on  the  bond  Dr.  Alfred  B.  Day- 
ton guarantied  its  payment  The  mortgage 
was  given  to  secure  the  purchase  money  of 
the  premises  wlilch  were  conveyed  to  Brown 
by  Mr.  Little,  and  Dr.  Dayton,  the  guarantor, 
was,  as  appears  by  the  evidence,  interested 
with  Brown  in  the  purchase.  The  purchasw 
of  the  tract  was  made  for  the  purpose  of  divi- 
sion into  parcels  for  sale  as  building  lots. 
Several  lots  were  sold  before  the  mortgage  be- 
came due;  and  after  it  became  due,  and  on 
June  19,  1S73,  Brown  and  wife  conveyed  to 
the  New  York  &  Long  Branch  Railroad  Com- 
pany a  portion  of  the  premises,  containing 
about  two  acres,  and  this  portion  has  since 
shortly  after  that  time  been  occupied  by  this 
company  and  its  lessee,  the  Central  Railroad 
Company,  for  the  puri>oses  of  their  railroad 
and  station.  No  release  from  the  mortgage 
was  given  at  the  time,  or  has  since  been  exe- 
cuted; and  at  the  time  of  this  conveyance  the 
amount  due  upon  the  mortgage  was  ^2,680.96 
of   principal,  besides   Interest   from   April   1, 
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IS'2.  On  April  1,  1874,  Warren  Brown,  being 
still  tbe  owner  of  tbe  remainder  of  the  proi>- 
erty,  paid  the  interest  due  to  that  date,  $377.- 
72,  besides  $860  on  account  of  the  principal. 
This  pejment  of  April  1,  1874.  was  the  last 
payment  of  interest  or  principal  made  directly 
by  Brown.  In  the  meantime,  and  in  1870, 
before  the  bond  became  due,  Dr.  Alfred  B. 
Dayton,  the  guarantor,  bad  died,  and  his  son, 
R.  W.  Dayton,  Esq.,  with  two  others,  were 
iH>oInted  his  executors.  On  April  15,  1879, 
Mr.  R.  W.  Dayton  received  a  sheriff's  deed 
for  Warren  Brown's  Interest  In  the  mortgaged 
premises,  the  sale  being  made  by  virtue  of  a 
judgment  obtained  against  Brown,  April  6, 
1S7T,  and  levied  upon  tbe  premises.  After 
this  conveyance,  and  on  about  April  15,  1879, 
Mr.  R.  W.  Dayton  conveyed  to  one  Ucben- 
Btein  a  portion  of  the  premises  conveyed  to 
lilffi  by  the  sheritTs  deed,  and  containing 
Kboat  one  acre,  at  the  price  of  $325.  Warren 
Brown  and  wife,  for  the  purpose  of  perfecting 
title  to  this  lot,  executed  a  deed  to  Ucben- 
£tein  for  the  nominal  consideration  of  one 
dollar,  but  the  whole  consideration  received 
for  tbe  pnrcbase  was,  by  agreement  of  the 
I«rtie8,  paid  over  to  Mr.  Dayton,  to  be  ap- 
plied on  the  mortgage,  which  was  thereupon 
to  be  rdeased.  Mr.  Little  stlU  held  tbe  legal 
title  to  the  mortgage,  but  It  was  In  fact  held 
by  him  In  trust  for  the  testatrix,  Bmellne 
Smock,  under  a  written  deed  of  trust;  and 
Mr.  Little,  as  Mrs.  Smock's  trustee  and  agent, 
collected  the  Interest  and  principal  of  the 
mortgage  The  $325  was  paid  to  Mr.  Little, 
who  afterwards  paid  It  to  Mrs.  Smock,  and 
■he  rdeaaed  from  her  mortgage  tbe  premises 
told  to  Lichensteln  for  the  consideration  of 
1325,  stated  In  tbe  release,  which  Is  dated 
April  1,  1879.  The  release  recites  tbe  de> 
Kriptlon  at  the  lands  released,  and  in  the  de- 
icription  the  lands  of  tbe  New  York  &  Long 
Branch  Railroad  Company  are  referred  to  as 
having  been  conveyed  by  Brown  to  tbe  com- 
pany on  June  19,  1873.  Mr.  Little  did  not  exe> 
eate  any  release,  and  a  formal  assignment  by 
him  of  the  bond  and  mortgage  was  not  made 
nntil  after  the  death  of  Mrs.  Smock,  and  un- 
to April  6,  1889,  When  he  formally  assigned 
it  to  her  executor.  After  this  payment  upon 
the  mortgage,  made  April  1,  1879,  by  Mr.  R. 
W.  Dayton,  as  the  full  proceeds  of  sale  of  the 
portion  released  by  tbe  equitable  owner  of 
the  mortgage,  further  payments  of  Interest 
were  made;  all  of  these  payments  being  made 
by  Mr.  Dayton,  who  at  tbe  time  still  appears 
to  have  been  the  owner  of  a  portion  of  the 
premises  covered  by  tbe  mortgage,  as  well  as 
executor  of  his  father,  Dr.  Dayton,  tbe  gnar- 
antor  of  the  bond.  No  indorsement  upon  the 
bond  was  made  of  any  of  these  subsequent 
payments  or  of  tbe  payment  of  $325  made  on 
tbe  sale  to  Llchenstein,  tbe  Indorsement  being 
withheld  by  Mr.  Little  at  the  request  of  Mr. 
Dayton.  The  precise  date  of  these  subsequent 
payments  Is,  on  this  account,  only  approxi- 
Diately  fixed,  and  is  as  follows:  $741.89  in- 
terest to  tbe  year  ending  April  1,  1S84,  paid 


between  April  1  and  November  29,  1884;  $329.- 
55  Interest  on  •April  1,  1886,  paid  after  that 
date,  and  before  April  1,  1887.  These  pay- 
ments were  aU  made  to  Mr.  Little  by  Mr. 
Dayton,  and  either  from  his  own  property  or 
the  property  of  his  father's  estate.  Brown 
made  no  payments  directly  on  the  mortgage 
after  April  1,  1874,  tbe  date  of  the  last  in- 
dorsement on  the  bond.  Tbe  bill  to  foreclose 
was  filed  by  Mrs.  Smock's  executor  on  April 
8,  1886. 

Tbe  substantial  defenses  are  raised  by  the 
answer  of  the  New  York  &  Long  Branch 
Railroad  Company  and  Its  lessee,  tbe  Central 
Railroad  Company,  viz.:  First.  Adverse  pos- 
session of  tbe  premises  conveyed  to  them  for 
over  20  years  before  the  filing  of  the  bill,  with- 
out any  payment  on  account  of  either  princi- 
pal or  interest  by  them,  or  any  one  claiming 
under  them,  or  any  acknowledgment  of  the 
mortgage,  and  tbe  statute  of  limitations  is 
formally  pleaded.  The  second  defense  is  that 
the  release  of  the  Lichensteln  lot  was  made 
with  notice  of  their  conveyance;  and,  if  the 
mortgage  is  a  lien  at  all,  tbe  complainant  Is 
chargeable  with  tbe  value  of  that  lot,  to  be 
credited  on  the  bond;  and  that  this  valne  «x- 
ceeded  $325,  tbe  price  at  which  It  was  sold. 

As  to  the  second  ground,  my  opinion  on  the 
facts  is  that  the  sale  seems  to  have  been  made 
at  a  fata:  price,  considering  the  circumstances 
of  the  case;  and  that  the  defendant  lias  failed 
to  show  tbat  the  complainant,  on  account  of 
the  release,  is  to  be  charged  vrith  more  than 
was  received.  The  release  of  Mrs.  Smock  re- 
cites the  company's  deed  as  previously  made, 
and  is,  therefore,  sufficient  proof  of  actual  no- 
tice of  that  deed  at  the  time  of  executing  the 
release;  and  therefore  she  was,  upon  the  re- 
lease, chargeable,  in  equity,  with  the  value  of 
this  lot  in  reduction  of  the  liability  on  the 
mortgage.  But  this  application  of  the  valne 
of  the  lot  to  the  reduction  of  tbe  mortgage, 
is  the  only  equity  the  defendant  had,  or  now 
has;  and,  inasmuch  as  the  whole  price  of  tbe 
lot  was  In  fact  applied  by  the  mortgagor  as  a 
payment  on  the  mortgage,  the  entire  equity  of 
the  defendant  was,  therefore,  satisfied.  It 
this  price  had  not  been  paid  on  the  mortgage, 
it  would  now  be  credited;  but  there  is  no  ba- 
sis of  equity  for  crediting  It  twice.  Vanorden 
V.  Johnson,  14  N.  J.  Eq.  376  (Green,  Oh.; 
1862);  Patty  v.  Pease,  8  Paige,  277,  284  (Wal- 
worth, Cb.;  1840). 

Second.  Nor  do  I  think  that  the  defense  of 
the  statute  of  limitations  can  be  sustained. 
Whether  tbe  possession  of  a  mortgagor  or  bis 
grantees  for  20  years  after  default  Is  to  be 
considered  a  possession  adverse  to  tbe  mort- 
gagee, so  as  to  deprive  the  latter  of  tbe  equi- 
table remedy  of  foreclosure,  has  not  been  de- 
cided by  our  courts.  Under  the  English  stat- 
ute from  which  the  sixteenth  section  of  our 
statute  limiting  the  right  of  entry  to  20  years 
was  substantially  taken,  it  was  held  by  the 
English  courts,  both  at  law  and  in  e<iuity, 
that  the  possession  of  tbe  mortgagor  was  tbe 
possession  of  the  mortgagee,  and  therefore  the 
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iitatute  did  not  run  against  the  mortgagee. 
See  cases  cited.  Heath  t.  Fugh,  6  Q.  B.  Dlv. 
359;  Lehman  t.  Newnham,  1  Ves.  Sr.  51. 
The  mortgagor  was  considered  a  tenant  at 
will  to  the  mortgagee,  so  long  as  the  latter  per- 
mitted hUn  to  remain  In  possession,  and  did 
not  elect  to  treat  him  as  a  trespasser  by  bring- 
ing ejectment.  And  in  our  courts  the  mort- 
gagor, In  actions  of  ejectment,  is  treated  as  a 
tenant  at  sutferanee,  entitled  to  remain  after 
default,  so  long  as  the  mortgagee  ch'oose.«i,  but, 
not  entitled,  as  against  the  mortgagee,  to 
leose  the  premises,  or  to  receive  notice  to  quit. 
Deu  V.  Stoclston  (1831)  12  N.  J.  Law.  322; 
Den  V.  Wade  (1844)  20  N.  J.  Law,  291;  How- 
ell V.  Schenck  (1853)  24  N.  J.  Law,  89,  91,  94. 
Section  17  of  the  statute  of  limitations  limits 
the  action  of  ejectment  to  20  years,  but  I  have 
not  been  referred  to  any  decisions  of  the 
courts  of  law  as  to  the  application  of  this 
statute  to  actions  upon  mortgages.  Mortga- 
gees in  possession  for  20  years  are  expressly 
protected  by  a  subsequent  section  (section  18). 
I  shall  not  itass  on  the  question  of  the  appli- 
cation of  the  statute,  as,  in  my  Judgment,  if 
the  statute  is  applicable  to  foreclosure  bills, 
the  payment  on  the  mortgage  made  in  1879— 
less  than  20  years  previous  to  the  filing  of  the 
bill— stopped  the  running  of  the  statute  up 
to  that  time.  This  payment  was  made  by  the 
owner  of  the  equity  of  redemption  of  a  portion 
of  the  mortgaged  premises,  and  inured  to  the 
l)enefit  of  all  the  mortgaged  premises  still  sub- 
ject to  the  mortgage.  So  far  as  the  mortga- 
gee Is  concerned,  the  whole  mortgage  debt  Is 
charged  in  equity  on  all  the  mortgaged  lands; 
and,  while  conveyances  by  the  owner,  subse- 
quent to  the  mortgage,  may  give  rise  to  equi- 
ties relating  to  the  order  of  application  of  the 
lands  for  payment,  yet  the  whole  mortgage 
debt  still  continues,  until  i>ayment,  a  debt 
chargeable  upon  all  the  lands.  All  the  lands 
being  therefore  chargeable  with  the  debt,  In 
their  proper  equitable  order,  the  lands  of  the 
owners  of  the-  equity  of  redemption  in  differ- 
ent portions  of  the  premlseti  subject  to  the 
debt  are  to  be  treated,  so  far  as  the  mortga- 
gee Is  concerned,  as  Jointly  liable  to  the  equi- 
table charge,  and  the  payment  to  the  mort- 
gagee by  any  one  of  such  owners  should  be 
considered  as  a  payment  made  on  account 
of  this  Joint  equitable  liability.  And  If,  In 
addition,  the  owner  of  the  portion  of  the 
mortgaged  premises  who  paid  the  interest 
was,  as  between  him  and  a  previous  grantee, 
under  an  equitable  obligation  to  pay  the  mort- 
gage, I  think  there  can  be  no  doubt  that  this 
owner,  in  making  the  payment,  must  be  con- 
sidered as  making  it  for  the  benefit  of  and 
as  the  agent  of  all  the  owners  of  the  equity 
as  to  whom  his  land  is  primarily  liable  to 
the  entire  charge.  In  this  respect  the  case 
is  analogous  to  the  payment  on  account  of  a 
Joint  liability  made  by  one  of  two  Joint  debt- 
ors. Such  payment  is,  by  reason  of  the  ex- 
istence of  the  Joint  obligation  at  the  time  of 
payment,  held  to  be  made  at  the  request  and 
by  the  authority  of  all  the  Johit  debtors,  and 


to  prevent  the  running  of  the  statute  against 
all.  Merritt  v.  Day  (Sup.  Ct.;  1875)  38  X. 
J.  Law,  32,  37,  approved.  Casebolt  v.  Acker- 
man  (Err.  &  App.;  1884)  46  N.  J.  Law,  IdO. 
An  assignee  of  the  equity  of  redemption,  who 
lias  covenanted  to  pay  Interest  on  a  mortgag«>, 
is  an  agent  of  the  mortgagor,  within  the  mean- 
ing of  the  statute  of  limitations  requlrluij 
payment  by  the  party  liable,  or  his  agent. 
Forsyth  v.  Brtstowe  (1833)  8  Exch.  715,  722. 
In  Murphy  v.  (>>ates,  33  N.  J.  Eq.  424,  on  ac- 
knowledgment of  the  first  mortgage  by  the 
mortgagor  was  held  to  be  sufficient  to  pre- 
vent the  running  of  the  statute  against  a  sec- 
ond mortgagee.  The  equitable  liability  of  Mr. 
Dayton's  lands  to  relieve  the  defendant  com- 
pany's lands  should,  therefore,  be  considered 
as  sufficient  in  equity  to  make  the  i)ayment 
by  Mr.  Dayton  to  the  mortgagee  in  1879  a  pay- 
ment for  the  benefit  and  on  account  of  the  de- 
fendant, and  at  its  request,  and  one  which  the 
mortf^gee  was  entitled  to  receive  as  protect- 
ing her  lien  up  to  that  time  upon  all  the  lands 
subject  to  her  mortgage.  So  far  as  this  pay- 
taent  is  concerned,  the  defendant  company  has 
no  right  to  insist  that,  as  against  the  mortga- 
gee, its  lands  shall  be  considered  in  equity, 
as  if  the  payment  had  not  been  made,  and  as 
if  its  lands  were  at  the  time  of  the  payment 
held  adversely  to  the  mortgagee.  The  subse- 
quent purchaser's  discharge  of  his  equitable 
obligations  to  the  defendant  to  pay  the  mort- 
gagee, and  thus  relieve  the  defendant's  lands, 
cannot,  on  any  equitable  ground,  be  made  the 
basis  of  barring  the  mortgagee's  rights  against 
defendant's  lands  on  the  theory  that  the  pay- 
ment was  not  made  In  relief  of  defendant's 
lands;  for  defendant's  equitable  right  to  re- 
quire the  primary  payment  of  the  Hen  by  the 
subsequent  purchaser  carried  with  It  all  obli- 
gations and  admissions  necessarily  arising 
from  the  payment  by  him  as  a  payment  made 
pursuant  to  an  equitable  status  created  by 
defendant's  consent,  and  therefore  it  must  be 
treated  as  an  acknowledgment  of  the  debt  on 
the  part  of  all  these  for  whom  or  for  whose 
benefit  it  was,  in  equity,  to  be  considered  a 
payment  by  reason  of  this  equitable  status 
See  2  Jones,  Mortg.  i  1108,  and  cases  dted. 
As  to  the  payments  made  In  1884,  I  tiave  some 
doubt  as  to  their  effect,  because  it  does  not 
clearly  appear  whether  these  were  made  by 
Mr.  Dayton  as  owner  of  the  equity,  or  as  ex- 
ecutor of  the  guarantor.  Payment  by  a  guar- 
antor to  the  obligee  is,  or  may  be,  different  In 
its  effect  on  the  lands,  for  the  reason  that  the 
guarantor,  upon  payment  by  him,  is  generally 
entitled  in  equity  to  he  subrogated  to  the  se- 
curities of  the  obligee,  and  It  is  a  question, 
therefore,  whether  the  lands  are  relieved  from 
the  debt  by  the  payment,  and  whether  the 
guarantor  is  not,  by  the  payment,  subrogate<I 
to  a  lien  of  the  obligee  against  the  lands  to  the 
extent  of  his  p  >yment.  Gedye  v.  Matson 
(18!>8)  25  Beav.  310;  notes  to  Derlng  v.  Earl 
of  Winchelsea,  1  White  &  T.  Lead.  Cas.  Eq. 
(4th  Am.  Ed.)  127;  Pennsylvania  R.  (3o.  v. 
Pemberton  &  N.  Y.  R.  Co.,  28  N.  J.  Eq.  338. 
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.*M4;  New  Jersey  Building,  Loan  &  Investment 
Co.  T.  Cmnberland  Land  &  Improvement  Co.,  .53 
N.J.Eq.  644,33AtL964.  If  he  is  so  snbrogated, 
then  the  payment  by  the  guarantor  may  not  be 
«>n.<4dered  as  a  payment  made  by  the  assignee 
of  tbe  eqolty  of  redcsmption,  or  In  relief  of  bis 
lands,  or  at  his  request.  The  assignee's  rights 
are  rather  adverse  to  the  paj^ment,  and,  so  far 
as  tbe  assignee  of  the  {H-incipal  is  concerned, 
tbe  guarantor  may  stand  only  as  the  obligor 
would  without  his  payment;  that  is,  as  sub- 
ject to  the  statute.  It  is  manifest  that,  as  be- 
tween the  guarantor  of  the  bond  and  subse- 
quent purchasers  of  the  equity  of  redemption, 
the  circumstances  of  each  case  might  vary 
tbe  equities;  and  in  the  present  case  I  shall 
not  undertake  to  decide  as  to  the  effect  of  this 
payment  upon  tbe  running  of  the  statute  of 
limitations.  Such  decision  Is  not  necessary, 
inasmuch  as,  in  my  view,  the  payment  of 
.\pril  1, 1879,  ■was  a  payment  effective  against 
rbe  defendant  to  stop  tbe  running  of  the  stat- 
ute. Being  made  within  20  years  before  the 
filing  of  the  bill,  the  statute  runs  only  from 
that  time  of  payment.  Bamed  v.  Bamed,  21 
N.  J.  Eq.  245.  No  further  equities  are  set  up 
un  tbe  record  in  relation  to  these  payments, 
and.  inasmncb  as  tbe  complainant  has  proved 
and  given  credit  tor  the  payments  made  up 
to  AiMil  1,  1887,  by  Mr.  Dayton,  and  no  rea- 
son bas  been  alleged  or  shown  for  treating 
tbem  otberwlse  than  as  payments  tor  the  bene- 
flt  of  aU  tbe  lands,  decree  will  therefore  go 
for  the  principal  unpaid,  with  Interest  from 
that  date. 


DANECK  T.   PENNSYLVANIA  R.  CO. 
(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

March  1,  1897.) 
NceuoEiroB — Unocarded   Excavation— Pboziii- 

ITT  TO  HlOHWAT. 

A  public  highway  was  so  coaatructed  that 
it  terminated  20  feet  west  of  a  previously  ex- 
isting railway  cut,  the  depth  oif  which  was  5 
feet  or  more  below  the  crown  of  the  highway. 
Of  the  20  feet  of  land  between  the  cut  and  the 
highway,  a  strip  5  feet  wide  next  to  the  cut  was 
owned  by  the  railway  companr,  and  the  re- 
maining 15  feet,  next  to  the  highway,  consti- 
tnted  an  unused  strip  owned  by  a  third  person. 
This  intermediate  land  wag  a  foot  or  more 
aboTe  the  crown  of  the  highway,  and  rose  high- 
er to  the  west.  Thp  railway  cut  was  not  fenced 
or  otherwise  guarded  against  accident  to  users 
of  the  highway.  A.,  who  was  ignorant  of  the 
locality,  accompanied  by  a  friend,  in  the  darli, 
at  night,  drove  a  horse  and  buggy  through  the 
highway,  and  up  over  the  intermediate  land, 
into  the  railway  cut,  where  he  sustained  injury. 
Hdd,  that  no  liability  for  the  damage  Buttered 
by  A.  attached  to  the  railway  company. 
(Syllabus  by  the  Conrt.) 

Error  to  supreme  court 

Action  by  Jacob  6.  Daneck  against  the 
Pennsylvania  B&llroad  Company.  From  an 
order  directing  a  verdict  for  defendant, 
plaintiff  brings  error.     Affirmed. 

On  tbe  nlgbt  of  tbe  15th  of  AprU,  1895, 
tbe  plaintiff  in  error,  with  another  man,  a/t- 
tempted  to  drive  a  single  horse,  drawing  a 


buggy  In  which  they  rode,  from  Elizabeth  to 
Newark.  After  reaching  North  Elizabeth, 
they  turned  westerly,  through  Louisa  street. 
That  street  is  graded,  flagged,  and  curbed  to 
a  point  about  15  feet  easterly  from  the  east- 
erly line  of  the  right  of  way  of  the  Penn- 
sylvania Railroad  Comjjany,  at  which  point 
the  street  terminates.  The  15  feet  of  land 
between  the  terminus  of  the  street  and  the 
defendant's  right  of  way  is  the  property  of 
a  third  person.  When  the  street  was  grad- 
ed, the  crown  of  its  westerly  termlnns  was  a 
foot  below  the  adjacent  land,  which,  from 
thence  westerly,  rose  still  higher  above  tbe 
roadway.  Five  or  six  feet  westerly  from  the 
westerly  line  of  tbe  defendant's  right  of  way, 
and  about  twenty  feet  from  tbe  westerly  termi- 
nus of  Louisa  street,  the  railway  of  the  defend- 
ant, prior  to  the  construction  of  Louisa  street, 
was,  and  from  thence  hitherto  has  been,  con- 
structed through  a  cut  which  runs  at  right 
angles  to  Louisa  street,  and  is  In  depth  some 
five  feet  lower  than  the  crown  of  the  street. 
Between  the  terminus  of  the  graded  street 
and  tbe  railroad  cnt  there  is  a  low  earth  em- 
bankmmt.  When  the  plaintiff  and  his  com- 
panion reached  tbe  westerly  end  of  Louisa 
street,  being  Ignorant  of  the  locality,  they 
continued  on  over  tbe  15  feet  of  land  which 
intervened  betwem  that  and  the  defendant's 
right  of  way,  Into  and  upon  tbe  rigbt  of 
way,  and  over  the  embankment  there,  and 
plunged  down  the  slope  beyond  it,  into  the 
railroad  cut.  The  consequence  was  that  the 
borse  was  killed,  the  buggy  was  broken  up,  and 
tbe  plaintiff  was  injured.  For  tbe  damage 
thus  occasioned,  the  plaintiff  brought  suit 
against  tbe  railroad  cwnpany.  The  facts 
stated,  being  shown  at  the  trial,  the  court 
directed  tbe  Jury  to  find  for  the  defendant. 
That  direction  is  now  tbe  subject  of  review. 

Samuel  Kallscb,  for  plaintiff  in  error.  James 
B.  Vredenburgh,  for  defendant  in  error. 

McGILL,  Ch.  (after  stating  the  facts).  The 
single  question  presented  is  whether  there 
existed  any  liability  upon  tbe  part  of  the 
defendant  in  error  for  tbe  injury  which  the 
plaintiff  sustained.  It  is  insisted  In  behalf 
of  the  plaintiff  that  it  was  the  duty  of  tbe 
defendant  to  have  fenced  or  otberwlse  to 
have  suitably  guarded  tbe  terminus  of  Lou- 
isa street  against  tbe  railway  cat,  and  that, 
because  of  its  failure  to  do  so,  tbe  plaintiff 
may  maintain  his  action.  The  doctrine  in- 
voked is  that  an  unguarded  excavation  up- 
on land  outside  a  public  highway,  but  so 
near  It  as  to  endanger  those  who  pass  along 
the  way  in  the  exercise  of  ordinary  cau- 
tion, is  a  public  nuisance,  from  whidi  may 
spring  a  right  of  action  to  one  who  suffers 
individual  injury  therefrom.  The  doctrine 
appears  to  be  recognized  by  tbe  weight  of 
authority  (Barnes  v.  Ward,  9  C.  B.  392;  Beck 
V.  Carter,  68  N.  Y.  283;  McAIpln  v.  Powell, 
70  N.  Y.  126,  133;  Association  v.  Giles,  33  N. 
J.  Law,  260,  264;   Vandert)eck  v.  Hendry,  S4 
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N.  J.  Law,  467,  471;  City  of  Norwich  ▼. 
Breed,  30  Conn.  535;  Wood,  Nuls.  S  271; 
Ray,  Neg.  Imp.  Dut  26;  Elliott,  Roads  & 
S.  542;  and  the  cases  hereafter  cited),  al- 
though it  seemingly  has  not  the  approval  of 
the  supreme  court  of  Massachusetts  (How- 
land  V.  Vlncait,  10  Mete.  [Mass.]  371;  Mc- 
Intire  t.  Roberts,  149  Mass.  450,  22  N.  B.  13). 
Our  snpreme  court,  in  the  case  of  State  t. 
Society  for  Establishing  Useful  Manufac- 
tures, in  its  decision  upon  motion  to  quash 
the  indictmrat,  which  is  reported  in  42  N.  J. 
Law,  304,  accepted  the  doctrine  broadly  as 
to  ezcavati<Hi8  made  after  the  construction 
of  the  highway;  but  In  Its  decision  in  the 
same  case,  upon  the  rule  to  show  cause  why 
there  should  not  be  a  new  trial  (44  N.  J. 
Law,  502),  held  that  the  doctrine  was  not 
applicable  in  the  case  of  a  highway  dedicat- 
ed after  the  making  of  the  excavation,  for 
in  that  case  the  dedication  was  accepted  by 
tbe  public  subject  to  the  existing  adjacent 
excavation,  and  the  duty  to  protect  it  be- 
came a  duty  of  the  public,  and  limited  Its 
decision  to  that  point 

It  is  not  necessary  In  the  disposition  of  the 
present  case  that  any  opinion  shall  be  ex- 
pressed as  to  the  tenabiUty  of  the  doctrine 
invoked.  Assuming  its  correctness  for  the 
purpose  of  disposing  of  this  case,  it  is  ob- 
served that  an  essential  requisite  to  the  de- 
fendant's liablltty  and  limitation  of  the  doc- 
trine is  that  the  unguarded  excavation  shall 
be  BO  near  the  highway  as  to  endanger 
those  who  nse  the  way  with  reasonable 
care.  What  Is  meant  by  such  proximity  Is 
well  defined  In  the  following  quotation  from 
the  opinion  in  Hardcaatle  v.  Railway  Co.,  4 
Hurl.  &  N.  67,  28  Law  J.  Bxeh.  139:  "When 
an  excavation  Is  made  adjoining  a  public 
way,  so  that  a  person  walking  on  it  might, 
by  making  a  false  step,  or  being  affected 
with  sudden  giddiness,  or,  In  the  case  of  a 
horse  or  carriage,  who  might,  by  the  sudden 
starting  of  a  horse,  be  thrown  into  the  ex- 
cavation, It  is  reasonable  that  the  person 
making  sudi  excavation  should  be  liable  for 
the  consequences.  But  when  the  excavation 
Is  made  at  some  distance  from  the  way,  and 
tbe  person  falling  into  it  would  be  a  tres- 
passer upon  the  defendant's  land  before  he 
reached  It,  the  case  seems  to  me  to  be  differ- 
ent We  do  not  see  where  the  liability  Is 
to  stop.  A  man  going  oCT  a  road  on  a  dark 
night,  and  losing  his  way,  may  wander  to 
any  extent;  and.  If  the  question  be  for  the 
jury,  no  one  can  tell  whether  be  was  liable 
for  the  consequences  of  his  acts  upon  his 
own  land  or  not  We  think  tbe  proper  and 
tme  test  of  legal  liability  is  whether  the  ex- 
cavation be  substantially  adjoining  the  way; 
and  it  would  be  very  dangerous  if  It  were 
otherwise,  and  if  in  every  case  it  was  to  be 
left  as  a  fact  to  the  Jury  whether  the  ex- 
cavation was  sufficiently  near  to  the  high- 
way to  be  dangerous."  In  that  case  the 
plaintiff's  Intestate,  at  night  walked  along 
an  ancient  public  footpath,  running  beside 


the  by-wash  of  the  defendant's  canal,  and, 
coming  to  a  turn  in  the  patl»  to  a  bridge  over 
tbe  by-wash,  he,  by  mistake,  continued 
straight  on  out  of  tbe  path,  upon  the  defend- 
ant's land,  some  20  or  30  feet  over  a  but- 
tress, and  Into  a  reservoir  of  the  defendant 
where  he  was  drowned.  It  was  held  that 
tbe  defendant  was  not  liable  in  an  action 
brought  by  the  administratrix.  The  decision 
was  put  upon  the  principle  of  Blyth  v.  Top- 
ham,  Cro.  Jac.  158,  1  Rolle,  Abr.  88,  wheffr 
it  was  held  that  if  A.,  seised  of  a  waste  ad- 
jacent to  a  highway,  digs  a  pit  in  the  waste, 
within  36  feet  of  tbe  highway,  and  the  mare 
of  B.  escapes  into  tlie  waste,  and  falls  into- 
the  pit,  and  dies  there,  B.  shall  not  have  an 
action  against  A.,  because  the  making  of  the 
pit  In  the  waste,  and  not  in  the  highway, 
was  not  any  wrong  to  B.,  but  that  It  was  the 
default  of  B.  himself  that  his  mare  escaped 
Into  the  waste.  In  the  case  of  Hounsell  v. 
Smyth,  7  C.  B.  (N.  S.)  731,  tbe  aUegaUon  of 
the  declaration  was  that  an  unguarded  quar- 
ry was  situate  near  to  and  between  two  pub- 
lic highways  in  a  waste,  and  that  It  was 
dangerous  to  persons  wIm  might  accidentally 
deviate  or  stray  from  the  highways  or  in- 
tentionally cross  the  waste  from  one  to  the 
other,  and  It  was  held,  as  the  danger  was 
not  alleged  to  the  persons  passing  along  ei- 
ther highway,  but  to  persons  who  migM 
accidentally  deviate  or  stray  from  or  Inten- 
tionally  leave  the  ways,  that  no  duty  to 
guard  tbe  quany  appeared,  and,  therefore, 
that  no  liability  for  the  injury  complained 
of  existed.  The  case  of  BInks  v.  Dun  Co., 
3  Best.  &  S.  244,  Is  perhaps  as  nearly  like  tbe 
case  before  us  as  any  adjudication  tba.t  can 
be  found.  There  a  canal  was  constructed 
beside  an  ancient  footway,  at  a  distance  of 
about  24  feet  from  it  with  a  towing  path 
on  the  bank  of  the  canal,  and  an  intermedi- 
ate space  between  that  and  the  footpath, 
which  intermediate  space,  through  laxity  on 
the  part  of  the  defendant  company,  was 
generally  walked  over  by  the  public,  and 
had  become  obliterated  as  a  dividing  llne^ 
yet  It  was  held  that  the  proximity  of  tbe 
canal  to  the  footpath  was  not  such  as  im- 
posed upon  the  defendant  company  a  duty 
to  guard  it,  or  a  liability  for  accident  to  one 
who  strayed  from  the  patln 

The  definition  of  proximity  which  Is  stated 
and  illustrated  in  these  cases  is  accepted, 
without  exception,  I  think,  by  all  the  case* 
which  have  acquiesced  In  the  doctrine  in- 
voked by  the  plaintiff  In  error.  It  Is  deem- 
ed thlat  the  case  considered  Is  clearly  wltliln 
these  adjudications.  The  railway  cut  was 
20  feet  or  more  from  the  street  and  was 
separated  therefrom,  not  only  by  5  or  more 
feet  of  Intervening  land  belonging  to  the  de- 
fendant but  also  by  a  strip  of  land  15  feet 
wide,  which  belonged  to  some  third  person. 
All  this  land  was  above  the  crown  of  the 
street,  and  presented  enough  barrier  to  prog- 
ress towards  tbe  railway  cut  to  plainly  mark 
the  departure  from  the  highway  and  excite 


Digitized  by 


Cjoogle 


X.J.) 


DUNN  V.  McNAMEE. 


61 


to  cratkHL  It  Is  deemed  that  the  cut  did 
not  snbstantlally  adjoin  the  highway,  so 
that,  hy  false  step,  or  In  stirprlse  at  the  sud- 
den termination  of  the  highway,  the  plain- 
tiff could  have  been  thrown  into  it,  but,  on 
tbe  contrary,  that  the  case  made  is  one  in 
which  In  the  dark,  at  night,  tlie  defendant 
wandered  from  the  highway  over  the  land 
of  the  thh:d  person,  into  the  land  of  the  de- 
fendant, and  from  thence  Into  the  railroad 
cot  We  think  that  the  defendant  is  not  lia- 
ble for  the  injury  consequent  upon  the  plaln- 
tiflTs  accident,  and  consider  that  the  jury 
was  properly  Instructed.  Let  the  judgment 
be  affirmed. 


DUNN  T.  McNAMBE  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  1,  1897.) 
IxjCRT  TO  MixoK  Sbrtast— AsauMpriox  OF  Risk. 
A  person,  under  age,  who  is  employed  In 
operating  a  dangerous  machine,  knowing  It  to 
be  so,  and  being  old  enough  to  appreciate  its 
daugers.  assumes  those  risks  which  are  Inci- 
deut  to  its  operation,  to  the  same  extent  as  a 
person  of  mature  years;   and  no  action  will  lie 
axainst  his  employer  for  injuries  received  by 
him  in  such  a  case. 
Dixon,  J.,  dissenting. 
(S.vllabus  by  tbe  Court.) 

Error  to  circuit  court,  Hudson  cotmty;  Nevl- 
0$,  Judge. 

Action  by  William  Dunn  against  Frank  Mc- 
Namee  and  others.  Judgment  of  nonsuit  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Warren  Dixon,  for  plaintiff  bi  error.  Wm. 
P.  Douglass,  for  defendant  in  error. 

GUMMERE,  J.  This  Is  a  suit  to  recover  tot 
periional  injuries  received  by  the  plaintiff 
while  in  the  employment  of  the  defendants, 
and  for  which  he  seeks  to  hold  them  respon- 
dble.  The  defendants  were  engaged  in  the 
bottling  business  In  the  city  of  Jersey  City, 
and  tbe  plaintiff,  who  was  19  years  old,  was 
employed  by  them  as  a  "passer  under";  his 
duty  being  to  put  bottles  In  the  bottling  ma- 
cbine,  and  to  remove  them  again  after  they 
had  been  filled  by  the  man  who  was  operating 
It.  He  entered  the  defendants'  employ  In 
t'etouary,  1894,  and  remained  with  them  nn- 
tl  tbe  3d  day  of  August  in  that  year.  On  that 
day  be  was  put  to  work  by  the  defendants' 
foreman  on  the  bottling  machine,  to  bottle 
iilnger  ale.  and  continued  at  that  work  during 
tbe  wh<^  of  the  forenoon.  He  returned  to 
tbe  same  work  at  the  expiration  of  the  noon 
hour,  and  tbe  first  bottle,  which  he  filled  and 
capped,  burst,  and  one  of  the  flying  pieces  of 
glass  struck  him  in  the  eye,  entirely  destroy- 
big  Its  sight.  It  appeared  from  the  evidence 
adduced  on  the  part  of  the  plaintiff  that  the 
borsting  of  bottles.  In  bottling  machines, 
wbUe  In  process  of  filling  and  capping,  was  a 
matter  of  frequent  occurrence,  and  had  often 
bappened  in  tbe  presence  of  the  plaintiff.    It 


further  appeared  that,  when  a  bottling  ma- 
chine came  from  tbe  maker,  it  was  protected 
by  gates  which  prevented  the  fiylng  gla.ss  of 
bursting  bottles  from  injuring  the  person  who 
was  operating  the  machine,  but  that  these 
gates  were  almost  always  removed  from  the 
machine  by  the  workmen,  not  mily  In  the  de- 
fendants' establishment,  but  in  other  places, 
and  a  piece  of  board  substituted  as  a  protec- 
tion, in  order  ttiat  tbe  machine  might  be 
worked  more  rapidly  than  it  could  be  if  tbe 
gates  were  permitted  to  remain  on  it  It  was 
also  shown  that  the  machine  In  question  had 
been  originally  furnished  with  gates,  but  that 
they  lutd  been  removed,  and  the  usual  board 
put  up  in  front  of  the  machine  to  protect  the 
person  operating  it.  It  was  further  proved 
that  the  men  employed  on  bottling  machines 
sometimes  wore  masks  to  protect  their  faces 
from  glass,  but  whether  such  masks  were 
furnished  by  the  employer  or  the  employ^ 
was  not  shown.  It  would  appear,  however, 
that  masks  were  not  f^  use  In  the  establish- 
ment of  the  defendants,  as  the  plaintiff  testi- 
fied that  be  never  saw  any  there.  The  trial 
judge,  conceiving  that  this  state  of  facts  did 
not  Impose  upon  the  defendants  any  legal  lia- 
bility to  compensate  the  plaintiff  for  the  in- 
jury received  by  him,  directed  a  nonsuit,  and 
the  correctness  of  that  ruling  is  now  before  us 
for  review. 

It  is  urged  on  behalf  of  the  plaintiff  that  the 
liability  of  the  defendants  was  conclusively 
shown,  because,  by  permitting  the  gates  to  l)e 
removed  from  the  bottling  machine,  and  a  sec- 
tion of  board  to  be  substituted  for  the  pro- 
tection of  the  operator,  they  rendered  the 
machine  unsafe  for  use,  and  yet  neglected  to 
furnish  the  plaintiff  with  a  mask  to  shield 
his  face  from  the  flying  glass  from  bursting 
bottles.  But  the  assumption  that  the  ma- 
chine was  rendered  unsafe  by  removing  the 
gates,  and  using  the  board  as  a  protection  in 
their  place,  does  not  seem  to  me  to  be  war- 
ranted by  the  proofs;  for  although  It  appears 
that  it  is  the  common  practice,  not  only  In 
the  defendants'  establishment,  but  also  In 
those  of  other  bottlers,  to  use  the  board  In- 
stead of  gates,  it  does  not  appear  that  an  ac- 
cident ever  occurred,  either  at  the  defendants' 
or  elsewhere,  to  a  person  operating  one  of 
these  machines  without  a  mask,  and  using 
only  the  board  as  a  protection,  until  the  occa- 
sion upon  which  the  plaintiff  lost  bis  eye) 
But,  accepting  the  assumption  of  the  plaintiff 
as  true,  that  tbe  removal  of  tbe  gates  and  tbe 
substitution  of  the  board  increased  the  risk 
of  the  operator  to  injury  from  the  glass  fiylng 
from  liursting  bottles,  we  would  not  be  justi- 
fied in  disturbing  the  nonsuit.  The  danger, 
if  it  existed,  was  an  obvious  one.  The  plain- 
tiff was  familiar  with  the  machine,  and  knew 
as  well  as  any  one  else  the  danger  to  be  ap- 
prehended from  working  It  The  law  is  en- 
tirely settled  that  under  such  circumstances 
the  servant  takes  upon  himself  the  risks  In- 
cident to  tbe  employment,  and  that  no  action 
will  lie  agahist  the  master  for  injuries  to  the 
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Berrant  In  such  cases.  Foley  t.  Light  Co.,  64 
N.  J.  Law,  411,  24  AU.  487,  and  cases  cited; 
Buckley  v.  Manufacturing  Co.,  113  N.  Y.  540, 
21  N.  E.  717;  Sullivan  v.  Manufacturing  Co., 
113  Mass.  396,  3d9.  Nor  is  tbe  fact  that  the 
plaintiff  was  a  minor  material.  He  was  19 
years  of  age,— old  enough  to  fully  appreciate 
the  danger  of  operating  the  machine,— and 
consequently  took  upon  himself  the  risks  in- 
cident to  his  employment,  the  same  as  a  per- 
son of  more  mature  age.  Hickey  t.  Taaffe, 
105  N.  Y.  26,  12  N.  E.  286;  Buckley  v.  Manu- 
facturing Co.,  supra.  The  trial  Judge  properly 
directed  a  nonsuit,  and  the  judgment  below 
should  therefore  be  affirmed,  with  costs. 

DIXON,  J.  (dissenting).  I  vote  to  reverse 
this  Judgment  of  nonsuit  on  the  ground  that 
a  master  who  employs  minors  to  work  upon 
dangerous  machinery  is  bound  to  take  care, 
not  only  that  the  minors  shall  perceive  the 
danger,  but  also  that  they  shall  receive  nec- 
essary instruction  as  to  the  reasonable  means 
of  avoiding  or  lessening  the  danger,  so  that 
they  may  be  i^n  a  level,  as  far  as  practica- 
ble, with  workmen  of  mature  age.  In  this 
case  a  part  of  the  machine  at  which  the 
plaintiff  was  set  to  work  consisted  of  gates 
intended  to  Inclose  the  bottle  while  being 
tilled,  so  that,  if  It  burst,  the  fragments  would 
not  be  scattered.  These  gates  have  been  tak- 
en off,  to  facilitate  the  work  of  filling.  Their 
removal  made  the  machine  defective  and  dan- 
gerous. The  plaintiff  knew  nothing  of  the 
gates.  Had  he  known,  he  might,  by  replacing 
them,  have  guarded  himself  against  the  dan- 
ger which  resulted  in  his  injury.  It  Is  not 
claimed  that  the  plaintiff  was  negligent.  The 
claim  is  that  be  assumed  the  risk.  But  the 
true  rule  is  that  a  minor  employ^  assumes 
even  apparent  risks  only  so  far  as  he  is  pre- 
sumed to  understand,  or  has  been  properly  in- 
structed In,  the  means  of  obviating  them  by 
due  care;  and  if  the  master  has  taken  no 
cai«  to  ^ve  him  necessary  instructions,  and 
Injury  results  through  the  lack  of  them,  the 
master  is  responsible. 


DORBMTJ8  et  al.  v.  DUNHAM  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  15,  1897.) 

'fesTATBS— FOKECLOSUKE  OF  UOKTOAOB — PLBADINO. 

1.  It  is  an  established  rule  of  equity  practice 
that  estates  limited  over  to  persons  not  in  esse 
are  represented  by  the  liTing  owner  of  tbe  first 
estate  of  inheritance. 

2.  A  foreclosure  bill  need  not  define  tlie  nature 
of  the  interests  which  the  defendants  have  in 
the  mortgaged  estate,  when  the  peculiar  nature 
of  those  interests  is  unimportant  to  the  relief 
sought  by  the  complainant. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Cornelius  Doremus  and  others 
against  Mary  Dunham  and  others.  Decree 
for  complainants,  and  defendants  appeaL  Af- 
firmed. 


Mr.  Harding,  for  appellants.  Mr.  Hilton, 
for  respondents. 

DIXON,  J.  The  bill  in  this  case  was  fii<Hl 
for  the  purpose  of  quieting  the  title  to  a  par- 
cel of  land  in  Paterson,  and  the  OHly  ques- 
tion now  raised  is  whether  the  children  of 
Mary  Magee,  who  appeal,  have  any  interest 
in  the  premises.  It  appears  that  the  proper- 
ty formerly  belonged  to  John  Magee,  who 
died  seised  In  1857,  leaving  a  widow  and  one 
clilld,  Mary,  then  about  six  years  old.  By 
his  will  he  gave  the  property  to  his  daughter, 
adding:  "In  case  Mary  should  die  without 
having  any  children,  then  I  wish  her  mother 
to  have  and  possess  the  property.  Sbould 
Mary  have  children,  I  wish  them  to  possess 
the  property,  share  and  share  alike,  at  her 
death."  Mary's  children  claim  that  under 
this  clause  tbe  fee  was  limited  over  to  them 
by  way  of  executory  devise  or  contingent  re- 
mainder, and  Is  now  vested  in  them.  Oon- 
ceding  this  interpretation  of  the  words  quot- 
ed. It  nevertheless  Is  true  that,  until  tbe 
bh:th  of  Mary's  children,  the  fee  either  was 
devised  to  Mary  by  tbe  other  clauses  of  the 
will,  or  passed  to  Mary  as  her  father's  heir. 
This  being  tbe  state  of  the  title,  tbe  widow 
of  John  Magee,  soon  after  his  death,  pur- 
chased a  bond  secured  by  a  mortgage  on  tbe 
property,  which  John  Magee  had  given  in 
1846  to  tbe  Society  for  Bstablisblng  Useful 
Manufactures,  and  in  1857  she  filed  a  bill  to 
foreclose  this  mortgage,  making  her  daugh- 
ter Mary,  then  12  years  old,  a  defendant,  as 
her  father's  heir,  and  the  owner  of  the  fee. 
On  this  bill  tbe  property  was  duly  sold  un- 
der decree  of  tbe  court  of  chancery,  and 
the  title  thus  conveyed  is  now  vested  In  the 
complainants.  We  are  of  opinion  that  by 
this  sale  the  estate  limited  over  to  tbe  un- 
born children  of  Mary  Magee  was  cut  off. 
The  established  rule  of  equity  practice  la 
that  estates  limited  over  to  persons  not  in 
esse  are  represented  by  tbe  living  owner  of 
tbe  first  estate  of  Inheritance.  Reynoldson 
V.  Perkins,  2  Amb.  564;  Giffard  v.  Hort,  1 
Schoales  &  L.  386,  407;  Lloyd  y.  Johnes,  9. 
Ves.  87;  Mead  v.  Mitchell,  17  N.  Y.  210: 
(Dalv.  Parties,  48  et  seq.;  Mltf.  &  T.  PI.  & 
Prac.  2i;  1  Daniell,  Cb.  Pcac.  262.  When, 
therefore,  Mary  Magee  was  brought  Into 
court  to  answer  tbe  complainants'  charge 
that  the  mortgage  created  a  lien  upon  the  ab- 
solute fee  simple,  and  the  complainants' 
prayer  that  tbe  fee  simple  should  be  sold  to 
pay  the  mortgage  debt,  the  decree  that  such 
sale  should  be  made  bound  not  only  the  es- 
tate of  Mary  Magee,  but  also  all  estates 
which  might  thereafter  have  arisen. 

It  is  further  argued  that,  in  order  to  bar 
the  estate  of  the  appellants,  it  was  necessary 
that  tbe  foreclosure  bill  should  set  forth  their 
estate  definitely;  and,  since  It  does  not  do 
so,  their  estate  remains.  The  bill  charges 
that  John  Magee,  owning  the  fee  simple,  had 
made  the  mortgage,  and  had  died  aetsed, 
leaving  a  will,  of  which  profert  waa  naade. 
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and  learlng  Mary  as  his  only  cliUd.  This 
was  sufficient  It  clearly  indicated  tbe  ex- 
tent of  the  lien  claimed,  and  called  attention 
to  the  means  by  which  the  mortgaged  estate 
liad  been  transmitted,  and  brought  into  court 
all  the  persons  by  whom  that  estate  could  or 
nnght  to  be  defended.  Nothing  further  can 
be  required  of  a  complainant.  Lloyd  t. 
Johnes,  9  Ves.  37,  64.  It  would  be  unjust 
to  cast  upon  a  complainant  the  burden  of 
correctly  describing  the  rights  of  the  various 
defendants,  at  the  risk  of  defeating  his  own 
rlaims  in  cass  of  error,  when  the  nature  of 
th<«e  rights  is  of  no  importance  to  the  relief 
which  he  seelis. 

The  farther  claim  of  the  appellants  that 
the  widow  of  John  Magee  bought  the  bond 
and  mortgage  with  moneys  belonging  to 
John  Magee' s  estate,  is  not  supported  by  the 
proofs;  and,  if  it  were.  It  could  not  now 
arail  the  appellants.  In  the  foreclosure  bill 
she  asserted  that  the  bond  and  mortgage 
were  her  own,  and  constituted  an  outstand- 
ing Uen  upon  the  estate  of  John  Magee,  and 
the  decree  In  her  favor  conclusively  estab- 
lishes that  as  the  truth  against  all  the  par- 
ties hi  or  represented  in  that  suit.  Nor  were 
the  persons  who  purchased  under  that  decree 
boond  to  Inquire  whether  It  was  one  proper 
to  be  made,  provided  It  was  within  the  Is- 
sues presented  by  the  bill,  and  of  that  there 
tan  be  no  question.  In  our  Judgment,  the 
title  of  the  complainants  is  not  open  to  dis- 
pute, and  the  decree  below  should  be  af- 
firmed. 


INHABITANTS  OF  TOWNSHIP  OF 
BLOOMFIELD  v.  MAYOR,  ETC.,  OF 
BOROUGH  OF  GLEN  RIDGE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1897.) 

BoBorGBS  —  Division  of  Territory  —  Pbopebtt 
Rights — Trbspass  os  Public  Works. 
LWhen  a  mnoicipal  corporation  is  divided, 
the  ciA  corporation  retains  title  to  all  its  prop- 
er^, unless  provision  is  made  to  the  contrary 
by  the  act  authorizing  the  division. 

2.  Where  the  new  corporation  attempts  to  in- 
terfere by  ordinance  with  such  property,  the 
approiHriate  remedy  is  by  certiorari  to  set  aside 
the  onhnaoce. 

3.  Trespasses  of  an  ordinary  character  upon 
pnbHc  works  are  to  be  redressed  by  an  action 
at  law  in  the  usual  manner. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  the  InhaUtants  of  the  township  of 
BloomQdd  against  the  mayor  and  common 
council  ot  tbe  borough  of  Glen  Ridge.  From 
a  decree  dismissing  the  bill  (33  Atl.  925), 
complainants  appeal.    Affirmed. 

Colie  &  Swayze,  for  appellants.  Coult  & 
HoweU,  for  re^tondent. 

TAN  SYCKEL,  J.  Tbe  tQwnship  of 
Bloomfield,  in  connection  yrlth  the  city  of 
Orange,  constructed  a  system  of  sewers,  by 
which  the  territory  of  Bloomfield  was  sew- 


ered. Afterwards,  on  tbe  12th  of  Febniary, 
1805,  the  borough  of  Glen  Ridge  was  formed 
out  of  part  of  the  township  of  BloomQeld. 
Prior  to  that  date  Bloomfield  had  construct- 
ed lateral  sewers  In  what  Is  now  the  terri- 
tory of  Glen  Ridge,  at  aa  expense  of  over 
$30,000.  On  the  20th  of  May,  1895,  the 
common  council  of  said  borough  of  Gleu 
Ridge  passed  an  ordinance  entitled  "An  ordi- 
nance to  establish  rules  and  regulations  for 
the  management  and  use  of  the  public  sew- 
ers, drains  and  appurtenances  and  connec- 
tions therewith,"  by  which  it  Is  ordaineil 
that  the  sewer  committee  of  tbe  said  council 
shall  have  charge  of  all  public  sewers  and 
drains  within  said  borough,  and  that  all  con- 
nections therewith  shall  be  made  under  the 
supervision  of  said  committee,  and  that  no 
connection  shall  be  made  without  a  permit 
from  said  committee,  and  that  any  person 
who  shall  malie  connection  with  such  sewers 
contrary  to  the  provisions  of  said  ordinance 
shall  forfeit  $25  for  each  offense.  The  in- 
habitants of  Bloomfield  filed  their  bill  set- 
ting up  these  facts,  and  alleging  that  the 
borough  of  Glen  Ridge  had,  by  virtue  of  the 
aforesaid  ordinance,  asserted  Its  ownership 
of  so  mudh  of  said  sewer  system  as  lies 
within  the  limits  of  said  borough,  and  threat- 
ened to  talte  absolute  control  and  manage- 
ment thereof.  The  prayer  Is  for  an  Injunc- 
tion restraining  tbe  borough  from  interfer- 
ing with  the  complainants'  sewers  within  the 
limits  of  tbe  borough,  and  from  exercising 
any  authority  over  them.  The  question 
wlilch  the  complainants  submit  for  decision 
Is  whether  the  title  to  and  the  right  to  con- 
trol the  sewers  lying  within  Glen  Ridge  re- 
sides in  the  township  of  Bloomfield  or  has 
passed  to  the  borough  government.  There 
Is  no  legislation  providing  for  a  division  of 
property  between  the  two  local  governments. 
The  borough  act  of  1878  gives .  no  power 
over  sewers.  The  first  act  relating  to  sew- 
ers in  boroughs  is  that  of  March  23,  1892 
(P.  L.  1802,  p.  196),  which  gives  power  to 
purchase  sewers  from  private  Individuals  oc 
corporations  owning  them.  The  act  of  April 
7,  1892,  applies  only  to  boroughs  having  au- 
thority by  their  charters  to  adopt  a  general 
plan  of  sewage,  and  does  not  apply  to  Glen 
Ridge.  The  act  of  March  14,  1803  (P.  L. 
1898,  p.  271),  does  not  apply  to  existing  sew- 
ers, but  simply  provides  for  the  construction 
of  sewers.  The  act  of  March  27,  1893  (P. 
L.  1893,  p.  4e0),  is  of  like  purport.  There 
is  no  other  pertinent  legislation  in  tUs  re- 
spect. The  acts  of  1895  and  1896  do  not 
divest  the  title  of  the  old  corporation,  or 
transfer  the  title  to  its  property  to  the  de- 
tached territory.  They  provide  a  way  in 
which  property  may  be  divided  between  cer- 
tain local  governments,  but,  so  far  as  ap- 
pears, no  action  has  been  taken  in  this  case 
under  these  laws,  and  it  is  questionable 
whether  they  apply  to  Glen  Ridge.  The 
township  of  Bloomfield  constructed  the  sew- 
ers, and  Issued  bonds  to  an  amount  exceed- 
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Ing  $55,000  for  the  money  expended  upon 
tbem.  Those  bonds  are  still  outsrtandlng, 
and  the  township  as  now  existing  Is  alone 
responsible  for  them.  Dill.  Mun.  Corp.  i 
128.  That  the  sewers  thereby  became  the 
property  of  the  township  will  not  be  denied. 
Do  they  continue  to  belong  to  Bloomfleld,  or 
have  they  passed  to  that  part  of  the  territory 
severed  from  it,  and  now  forming  part  of 
Glen  Ridge?  The  cases  relied  upon  to  sup- 
port the  title  of  Glen  Ridge  are  the  follow- 
ing: Hartford  Bridge  Co.  v.  East  Hart- 
ford, 16  Conn.  171;  School  Dist.  v.  Tapley,  1 
Allen,  48;  Laramie  Co.  v.  Albany  Co.,  92  U. 
S.  315;  Mt.  Pleasant  v.  Beckwith,  100  U.  S. 
525;  Town  of  North  Hempstead  v.  Town 
of  Hempstead,  2  Wend.  109.  The  case  In 
16  Conn,  does  not  hold  that  the  title  to 
lands  and  buildings  will  pass  to  the  terri- 
tory In  which  they  lie.  The  court  said  that 
when  territory  of  a  mtmJcipal  corporation  is 
divided,  and  a  new  one  erected,  the  old  cor- 
poration retains  all  the  property,  rights,  and 
privileges  formerly  belonging  to  it,  at  least 
so  far  as  regards  property  which  has  no 
fixed  location.  The  case  in  1  Allen,  48,  pre- 
sents this  situation:  A  town  formed  new 
school  districts  within  its  new  territory  by 
abolishing  the  old  ones,  and  it  was  held 
that  the  legal  title  to  the  existing  school- 
bouses  rested  in  the  new  districts  within 
whose  territory  they  were.  The  town  had 
power  to  change  the  districts  at  will,  all  the 
districts  being  within  its  own  limits;  and  it 
was  a  matter  of  internal  concern  only,  and 
did  not  affect  another  municipality.  Judge 
Hoar  based  his  opinion  upon  the  fact  that 
the  old  districts  were  wiped  out,  and  said  it 
was  unnecessary  to  determine  what  the  rule 
would  be  where  there  was  only  an  alteration 
of  the  limits  of  the  old  district.  Laramie 
Co.  v.  Albany  Co.,  92  U.  S.  315,  Involved  only 
the  question  of  the  liability  of  the  old  corpo- 
ration for  all  Its  debts  contracted  prior  to 
the  severance.  100  U.  S.  525,  is  a  case  where 
the  old  corporation  was  legislated  out  of  ex- 
istence, and  all  Its  territory  annexed  to  other 
corporations.  The  jwoperty  of  the  extinct 
corporation,  as  well  as  the  liability  for  its 
debts,  passed  to  the  corporation  which  had 
absorbed  it.  There  was  no  other  place  in 
which  the  tide  could  reside.  The  case  In 
2  Wend.  109,  was  where  a  town  had  been 
divided  into  two  distinct  and  separate  mu- 
nicipalities, and  the  old  corporation  no  longer 
existed.  It  must  have  been  the  legislative 
intent  that  each  division  should  succeed  to 
the  title  to  the  property  within  it.  In  my 
judgment,  the  weight  of  authority  is  decid- 
edly on  the  side  of  the  township  of  Bloom- 
fleld. In  Inhabitants  of  Windham  v.  In- 
habitants of  Portland,  4  Mass.  384,  in  dis- 
cussing this  question,  Chief  Justice  Parsons 
said:  "If  a  part  of  the  territory  and  inhab- 
itants of  a  public  corporation  are  separated 
from  It  by  the  erection  of  a  new  corporation, 
the  former  corporation  still  retains  all  its 
property,  powers,  rights,  and  privileges,  and 


remains  subject  to  all  its  obligations  and 
duties,  unless  some  new  provision  be  made 
by  the  act  authorizing  the  separation."  In- 
habitants of  Windham  v.  Inhabitants  of  Port- 
laud  was  approved  in  Hampshire  v.  Frank- 
lin, 16  Mass.  76,  where  Chief  Justice  Partner 
declared  that  the  rule  as  stated  in  the  former 
case  was  correct,  unless  some  express  provi- 
sion to  the  contrary  be  made  by  the  act  an- 
thorlzing  separation.  It  was  not  suggested 
in  these  cases  that  it  would  make  any  differ- 
ence In  the  rule  where  the  property  was  sit- 
uated in  the  detached  territory.  In  Union 
Baptist  Society  v.  Town  of  Candia,  2"  N.  H. 
20,  it  appeared  that  Candia  was  formed  from 
Chester,  and  that  the  land  In  question  was 
in  Candia;  yet  It  was  held  that  the  title 
to  it  remained  in  Chester.  South  Hampton 
V.  Fowler,  52  N.  H.  225;  Board  of  Health  v. 
City  of  East  Saginaw,  45  Mich.  257,  7  N.  W. 
808;  and  City  of  Winona  v.  School  Dist.  No. 
82,  40  Minn.  13,  41  N.  W.  639,— support  the 
proposition  that  the  old  municipality  retains 
title  to  all  its  property,  including  that  which, 
upon  the  change  of  boundaries,  happens  to 
fall  within  the  limits  of  the  other  corpora- 
tion. The  cases  in  Wisconsin  are  to  the 
same  effect.  Town  of  Milwaukee  v.  City 
of  Milwaukee,  12  Wis.  93;  Town  of  Dcpere 
V.  Town  of  Bellevue,  31  Wis.  120.  Tfae^e 
cases  rest  upon  sound  principle,  as  It  Is  dltli- 
cult  to  pwcelve  how  the  title  to  property 
passes  from  the  old  to  the  new  corporation 
by  the  mere  fact  that  it  falls  within  the  lim- 
its of  the  latter.  Glen  Ridge  acquired  by  its 
incoi-poi-ation  mere  municipal  control  over 
the  territory  within  it  The  legislation  un- 
der which  it  acquired  such  municipal  con- 
trol contains  no  provision  bestowing  upon  it 
title  to  lands  or  property  of  any  kind.  It 
has  simply  a  capacity  to  acquire  property 
for  its  public  purposes.  The  argument  ad- 
vanced that  the  new  corporation  will  take 
the  property  within  It  because  the  old  corpo- 
ration cannot  use  the  property  outside  its 
limits  for  the  purposes  for  whI<A  It  was  de- 
signed, will  not  api>ly  to  this  case.  Thta 
sewer  system  Is  an  entirety,  and  cannot  bp 
advantageously  controlled  and  devoted  to  Its 
Intended  uses  unless  it  is  under  one  manage- 
ment. If  a  new  municipality  should  be 
carved  out  of  part  of  the  territory  of  tbe 
city  of  Newark,  the  right  of  such  new  mu- 
nicipality to  exercise  an  Independent  control 
over  such  sewers  and  water  mains  as  woe 
within  its  limits  could  not  be  recognized 
without  Impairing  the  safety  of  the  entire 
system.  Public  policy  is  manifestly  against 
the  admission  of  such  dual  controL  The  dif- 
ficulty of  suggesting  a  way  in  which  a  public 
corporation  could  be  divested  of  Its  title  ex- 
cept by  making  a  grant,  or  by  legislative  en- 
actment, presented  itself  to  our  supreme 
court  In  Dummer  v.  Board,  20  N.  J.  Law,  86. 
We  therefore  condude,  both  tiiwn  reason  and 
authority,  that  the  title  to  these  sewers  re- 
mained unchanged  by  the  creation  of  the 
borough,  and  that  the  right  to  control  and 
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regulate  and  maintain  tbem  Is  rested  sxeln- 
sirely  in  the  township  of  Blooaifleid.  The 
right  of  the  residents  of  Glen  Ridge  to  use 
tbe  sewers  under  reasonable  regulations  to 
be  established  by  the  township  of  Bloom- 
Held,  and  without  unjust  discrimination 
isalnet  them,  is  a  question  not  Involved  In 
this  controversy;  nor  is  it  Intended  to  deny 
the  right  of  Glen  Hldge  to  eootrol  and  regu- 
late the  highways  within  its  territorial  lim- 
its within  which  these  sewers  are  laid. 

We  deem  it  to  be  tbe  duty  of  this  coinrt 
to  express  its  vierw  of  this  question,  as  tbe 
facts  are  undisputed,  and  as  it  Is  of  the  ut- 
most importance  to  both  parties  to  the  con- 
trorersy  that  the  title  to  this  property,  Iteld 
for  pnUie  purposes,  shall  be  no  longer  in 
^oubt,  alttiottgta  the  question  as  to  the  right 
to  maintain  tbls  bill  in  equity  must  be  de- 
cided upon  another  ground,  which  does  not 
involve  tbe  question  of  title.  Tbe  fouada- 
tioa  upen  wliicb  tbe  complaioants'  right  to 
relief  rests  Is  that  the  borough  of  Glen  Ridge 
lias  by  an  onUaaace  asserted  its  rtgbt  to 
control  and  regulate  the  sewers  lying  witbin 
its  own  territorial  limits,  and  granted  some 
permits  to  make  connections  with  tliem. 
Tlie  principle  is  well  aettied  tliat,  where  tbe 
rights  of  individuals  or  public  corporatioos 
are  invaded  by  the  acts  of  persons  exerclfl- 
Ing  municipal  powers  in  an  illegal  maaBer, 
tbe  parties  aggrieved  must  seek  redress  by 
certiorari.  Tucker  v.  Freeholders  of  Bur- 
Ungton,  1  N.  J.  Bq.  283;  City  of  Camden  v. 
Mnlford,  26  N.  J.  Law,  48;  Gregory  v.  May- 
or. 34  N.  J.  lAW,  390;  Staates  v.  Inhabitants 
of  Washington,  44  N.  J.  Law,  605;  South 
Orange  v.  Whittlngbam,  68  N.  J.  Law,  657, 
35  AtL  407;  Hunt  v.  Common  Council,  46  N. 
J.  Law,  58.  That  the  legality  of  these  ordi- 
nances can  be  reviewed,  and  the  proceedings 
under  them  arrested  by  certiorari,  cannot  be 
successfully  controverted.  The  existence  of 
an  adequate  remedy  at  law  excludes  the 
ri/?ht  to  Invoke  the  aid  of  a  court  of  equity. 
Certiorari  is  tbe  appropriate  proceeding  to 
test  the  validity  of  municipal  ordinances, 
and,  80  far  as  appears,  it  will  be  an  ade- 
quate remedy  in  this  case.  It  is  not  to  be 
presumed  that  the  public  officers  to  whom 
»uch  writ  is  addressed  will  attempt  to  take 
any  action  in  virtue  of  such  ordinances  pend- 
ing tbe  litigation.  It  is  not  intended  to  de- 
ny that  an  appeal  to  the  injunction  pow«- 
of  equity  may  be  appropriate  where  the  ille- 
gal interference  with  a  sewer  system  is  per- 
sistent and  continued,  and  of  such  a  charac- 
ter as  to  prevent  its  beneflcial  use  by  tbe 
corporation  entitled  to  control  it.  In  a  mat- 
ter vitally  concerning  tbe  public  health  and 
safety,  such  an  injury  would  be  considered 
Irreparabla  Trespasses  of  an  ordinary  kind 
upon  public  works  can  be  redressed  by  an 
action  at  law  as  readily  as  trespasses  upon 
private  property. 

It  is  suggested  that  the  equity  Jurisdic- 
tion should  be  retained,  even  though  the  ap- 
propriate remedy  would  have  been  by  suit  at 
37A.-6 


law,  because  tbe  facts  are  undisputed,  and 
the  rights  of  tbe  parties  could  now  be  deter- 
mined and  Anally  adjudged  without  requir- 
ing the  complainants  to  resort  to  further 
litigation.  There  is  a  discretionary  power  to 
retain  the  suit,  and  finally  adjudicate  upon 
tbe  rights  of  the  parties;  bat  it  has  t>een 
exercised  in  rare  cases,  and  under  peculiar 
cbKametanees.  Palys  v.  Jewett,  82  N.  J. 
Bq.  802,  and  Hlgglns  v.  Water  Co.,  38  N.  J. 
Eq.  538,  are  Instances.  The  case  now  con- 
sidered Is  before  us  on  demurrer  to  the  com- 
plaiQants'  bill,  and  has  no  feature  which  dls- 
tinguisbes  it  from  any  other  case  in  wblcb 
tbe  party  defendant  challenges  the  Jurisdic- 
tion of  tbe  court  of  equity.  For  tlte  reaaon 
tbat  there  is  tLO  appropriate  and  adequate 
remedy  at  law,  tbe  decree  below  dismissing 
tbe  cempletnants'  bill  sbould  be  afflnued. 


CASE  V.  CENTRAL  B.  CO.  OP  NEW 

JBRSXnr. 

(Court  of  Shrors  and  Appeals  of  New  Jersey. 

March  1,  1897.) 
WoifSciT— FArLUKE  TO  Provb  Causr  o»  AorroN — 

CaTTLI  KfI.I.BD  OH  TbACK. 

L  If  the  plaintiff  fails  to  prove  Ibe  cause  of 
action  alleged  in  his  declaration,  but  proves  a 
different  cause  of  action,  a  nonsuit  is  not  er- 
roneous, in  the  absence  of  a  motion  to  change 
the  n*rr. 

2.  If  horses  brealc  out  of  their  owner's  pas- 
ture lot  and  stray  upon  a  railroad  track,  with- 
out fault  on  the  part  of  the  railroad  company, 
and  there  are  liilled  through  the  negligence  of 
the  company's  servants,  the  negligence  of  the 
owner  in  permitting  the  horses  to  stray  will  bar 
him  from  recovering  damages,  for  their  loss. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  Abram  S.  Case  against  tbe  Cen- 
tral Railroad  Company  of  New  Jersey. 
Judgment  of  nonsuit,  and  plaintiff  brings  er- 
ror.    Affirmed. 

Mr.  Kuhl,  for  plaintiff  in  error.  Mr.  Large, 
for  defendant  in  error. 

DIXON,  J.  Tbe  declaration  In  this  case 
charged  tbat  "the  defendant  willfully  and 
wantonly  drove  Its  locomotive  engine  and 
cars"  against  several  horses  belonging  to  the 
plaintiff,  and  killed  them,  and  therefore  tbe 
plaintiff  dalmed  damages  from  the  defend- 
ant. Upon  tbe  trial  tbe  plaintiff  proved  tbat 
tbe  horses  had  broken  through  tbe  fence  be- 
twe«i  his  pasture  lot  and  the  highway,  had 
strayed  along  tbe  highway  to  tbe  defend- 
ant's railroad,  and  there,  while  wandering 
upon  tbe  track,  several  hundred  feet  from 
the  highway  crossing,  bad  be»t  killed.  At 
tbe  close  of  the  plaintiff's  evidence,  the  trial 
Justice  ordered  that  a  nonsuit  be  entered, 
and  upon  this  Judgment  error  Is  assigned, 
la  more  than  one  aspect  of  tbe  case,  this 
Judgment  can  be  Justified: 

1.  Tbe  testimony  did  not  present  ttie  slight- 
est Indication  that  the  defendant  or  its  serv- 
ants bad  wUlfully  or  wantonly  drivea  the 
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engine  against  tbe  horses;  nor  does  the 
plaintiff  now  contend  that  any  fault,  beyond 
a  lade  of  ordinary  core  on  the  part  of  the 
engine  driver,  was  shown.  Manifestly  such 
proof  did  not  establish  the  alleged  cause  of 
action,  and,  in  the  absence  of  an  application 
to  change  the  narr.,  a  nonsuit  was  not  erro- 
neous. 

2.  But,  If  the  declaration  had  charged  that 
the  horses  were  lillled  through  the  defend- 
ant's negligence,  still  the  nonsuit  would  have 
been  pr(H)er.  The  horses  were  trespassing 
upon  the  defendant's  track,  without  any 
shadow  of  right,  and  the  plaintltt  did  not  at- 
tempt to  prove  that  for  this  treepass  the 
defendant  was  In  fault,  under  either  the 
common  law  or  any  statute.  The  authori- 
ties are  not  entirely  agreed  whether,  in  such 
circumstances,  the  defendant  owed  to  the 
plaintiff  the  duty  of  exercising  ordinary  care 
with  respect  to  the  horses,  or  only  the  duty 
of  abstaining  from  willful  injury.  But  if 
It  be  conceded  that,  prima  fade,  the  defend- 
ant owed  the  larger  duty  of  ordinary  care, 
yet,  as  it  appears  that  the  animals  came  up- 
on the  tracli  through  the  fault  of  the  plain- 
tiff, his  claim  against  the  defendant  was  le- 
gally defeated  by  his  own  contributory  neg- 
ligence. For,  "according  to  the  principles 
of  the  common  law,  •  •  *  every  man,  at 
his  peril,  is  bound  to  keep  his  cattle  on  his 
own  close,  and  prevent  them  from  going  on- 
to that  of  his  neighbor."  Goxe  v.  Bobbins, 
9  N.  J.  Law,  384;  Chambers  v.  Matthews, 
18  N.  J.  Law  368.  It  was  a  natural  and 
proximate  consequence  of  the  plainttfTs  tail- 
nre  to  discharge  this  duty  that  the  horses 
should  stray  into  the  highway,  and  thence 
upon  the  track,  and  there  meet  with  injury 
from  passing  trains.  Such  a  fault  preclud- 
ed recovery,  even  though  the  negligence  of 
the  defendant's  servants  helped  to  cause  the 
accident  Vandegrlft  v.  Rediker,  22  N.  J. 
Law,  185;  Price  v.  Transportation  Co.,  81 
N.  J.  Law,  229. 

3.  But  lastly  the  existence  of  negligence 
on  the  part  of  the  defendant's  servants  was 
negatived  by  the  testimony.  The  plaintiff 
called  the  engineer  as  a  witness,  and  be 
swore  that  when  the  animals  were  discov- 
ered upon  the  track  tbe  alarm  whistle  was 
sounded,  the  engine  was  reversed,  the  West- 
Inghouse  brake  was  applied,  and  the  train 
was  stopped  as  soon  as  possible.  Against 
this  there  was  no  contradictory  evidence. 
The  Judgment  of  nonsuit  should  be  affirmed. 


CONSOLIDATED  TRACTION  CO.  v. 
GLYNN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  10,  1897.) 

Street  Railwats— Neomobvob— Provincb  o» 
Jcsr. 

1.  Under  the  state  of  facts  testified  to  on  the 
part  of  tite  plaintiff.  It  was  a  question  of  fact, 
for  the  jury,  whether  the  plaintiff,  in  the  exer- 
cise of  reasonable  prudence  and  caution,  should 


have  apprAended  that  the  electric  car  was  ap- 
proaching him  at  so  liigh  a  rate  of  speed  that  it 
would  reach  him  before  he  could  pass  over  the 
tracks,  and  to  determine  whether  a  prudent 
man,  with  the  right  to  presume  that  the  com- 
pany would  exercise  due  care  on  its  part,  would 
nave  proceeded  to  cross  the  street  under  the 
circumstances  presented  by  the  evidence. 

2.  It  wag  the  duty  of  the  motormau  to  keep 
his  car  so  far  under  control  that  he  could  have 
averted  the  impending  danger,  if  the  i;>laintiff 
was  in  the  exercise  of  due  care  for  bis  own 
safety  when  he  went  upon  the  track. 

8.  It  was  likewise  a  question  for  the  jury 
whether  the  motorman  lost  control  of  his  car 
by  reason  of  the  dangerous  rate  of  speed  at 
which  he  was  running. 

(Syllabus  by  tbe  Court) 

Error  to  circuit  court,  Essex  county. 

Action  by  John  Glynn  against  the  Consoli- 
dated Traction  Company.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Depue  &  Parker,  for  plaintiff  in  error. 
Saml.  Kalisch,  for  defendant  in  error. 

VAN  SYCKBL^  J.  Error  Is  assigned  upon 
the  refusal  of  the  trial  court  to  nonsuit  the 
plaintiff  bdow,  who  is  the  defendant  In  error. 
He  was  run  over  by  an  electric  car  in  April, 
1884,  while  crossing  Market  street  at  Freder- 
ick street.  In  the  city  of  Newark,  on  foot 
The  evidence  on  the  part  of  tbe  defendant 
company  was  that  tbe  motorman  saw  the 
plaintiff  leave  the  curbstone,  and  supposed 
from  the  conduct  of  the  plaintiff  that  he  in- 
tended to  get  on  the  car,  and  that  when  tbe 
car  was  within  five  or  six  feet  of  talm,  he 
stepped  in  front  of  It  and  was  run  down.  If 
these  had  been  the  admitted  facts,  the  motion 
to  nonsuit  should  have  prevailed;  but  the  tes- 
timony on  the  part  of  the  plaintiff  was  that 
he  saw  the  car  at  Fillmore  street,  a  distance 
of  more  than  3(X)  feet  from  where  he  was 
struck;  that  he  waited  two  or  three  seconds, 
and  then  proceeded  to  cross  the  street  without 
looking  again  for  the  approaching  cair,  and 
was  struck  before  be  succeeded  in  crossing 
the  tracks.  It  must  be  assumed  that  the  Jury 
found  the  facts  to  be  as  testified  to  on  the 
part  of  the  plaintiff,  and  the  case  must  be 
passed  upon  in  that  aspect 

It  has  been  repeatedly  declared  in  this  court 
that  the  company  must  run  its  ears  with  such 
care,  and  at  such  a  rate  of  speed,  that  other 
persons,  either  on  foot  or  in  vehicles,  may  use 
the  street  in  safety,  provided  they  exercise 
reasonable  care  for  their  own  protection.  The 
company  bad  no  right  to  propel  its  cars  at 
such  a  rate  of  speed  as  was  incompatible  with 
the  safe  and  customary  use  of  the  street  by 
others  who  have  equal  rights  with  tbe  com- 
pany upon  it.  It  was  therefore  a  question  of 
fact  for  the  jury  to  settle  whether  the  plain- 
tiff, In  the  exercise  of  reasonable  prudencf 
and  caution,  should  have  apprehended  that 
the  car  was  coming  at  so  high  a  rate  of  speed 
that  it  would  reach  him  before  he  cleared  the 
tracks,  and  to  determine  whether  a  prudent 
man,  with  the  right  to  presume  that  the  com- 
pany would  exercise  due  care  on  Its  part. 
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woald  Lave  proceeded  to  cross  the  street  un- 
der the  circumstances  presented  on  behalf  of 
tlie  plaintiff.  CX>ntributory  negligence  cannot, 
as  a  matter  of  Jaw,  be  predicated  on  the  evi- 
dence for  the  plaintiff.  It  was  the  duty  of 
tlie  motorman  to  keep  his  car  so  far  under 
tontrol  that  he  could  have  averted  the  im- 
pending danger,  if  the  plaintiff  was  in  the  ex- 
ercise of  due  care  for  his  own  safety  when  be 
went  upon  the  track.  It  was  likewise  a  Qnes- 
tton  for  the  jury  whether  the  motorman  lost 
control  of  his  car  by  reason  of  the  dangerous 
rate  of  speed  at  which  he  was  running;  and  if 
the  Jniy  found  that  he  did  not  make  proper 
effort  to  prevent  the  collision,  or  that  the  in- 
aUIity  to  stop  the  car  was  due  to  its  ezcess- 
ire  and  unlavrfol  rate  of  speed,  that  consti- 
tnted  actionable  negligence  on  the  part  of  the 
wtmpany  i^e  uonsuit  was  propcrly  refused, 
and  the  evidence  submitted  to  the  Jury  with 
proper  lnstractlon&  There  was  no  error  in 
tlie  proceedings  of  the  trial  court,  and  the 
lodgment  of  the  supreme  court  affirming  the 
jodgmott  of  the  trial  court  should  be  affirmed. 


STATE  ex  lel.  KBNNT  v.  HUDSPETH. 

(Court  of  Brroi*  and  Appeals  of  New  Jersey. 

March  1,  1887.) 

WaiT  or  Error— Whsx  Libs  —  CONSTiTDtioif al 
Law— Rbdcctiox  or  Judsbs. 

1.  If  final  judgment  be  rendered  on  a  demnr- 
rer  to  an  alternative  writ  of  mandamus,  a  writ 
of  error  will  lie. 

2.  Under  the  constitution  of  this  state,  as  con- 
stmed  in  the  light  of  the  uniform  and  long- 
eoutinaed  practice  of  all  the  departments  of 
the  government,  the  legislature  has  power  to 
reduce  the  number  of  the  judges  of  the  court  of 
common  pleas  whenever,  in  its  opinion,  the 
pablic  good  requires. 

(Syllabos  by  the  Coort) 

Error  to  supreme  court. 

Mandamus  by  the  state,  on  the  relation  of 
John  Kenny,  against  Robert  S.  Hudspeth. 
Judgment  for  defendant,  and  relator  brings 
error.    Affirmed. 

Chauncey  H.  Beasley  and  Allan  McDermott, 
for  plaintiff  in  error.  Foster  M.  Voorhees  and 
Frank  Bergen,  for  defendant  in  error. 

DLXON,  J.  The  mandamus  contained  in 
tliis  record  is  a  peremptory  writ,  in  form,  but 
it  was  treated  in  the  supreme  court  and  on 
irgnment  here  as  an  alternative  writ,  and 
tlierefore  will  be  now  so  regarded.  The  de- 
fendant filed  a  demurrer  to  it,  and,  the  relator 
having  joined  in  the  demurrer,  the  supreme 
oonrt  gave  final  judgment  for  the  defendant. 

The  first  question  to  be  considered  is  wheth- 
er, npon  such  a  judgment,  error  will  lie.  At 
the  common  law  a  peremptory  writ  of  man- 
damus was  always  awarded  or  denied  on  the 
Ktom  to  the  alternative  writ.  If  the  return 
was,  on  its  face,  InsidBcient,  it  was  quashed, 
and  a  peremptory  writ  was  awarded.  If  the 
return  was,  on  its  face,  sufficient,  a  peremp- 
tory writ  was  denied,  unless  tlie  relator,  by  a 


separate  action  against  the  defendant  to  re- 
cover damages  for  making  a  false  return,  ob- 
tained a  final  judgment  that  the  return  was 
false,  and  so  vindicated  his  right  to  a  peremp- 
tory writ  On  an  award  of  the  writ  in  such 
proceedings  error  would  not  lie.  Bex  v.  Dean 
and  Chapter  of  Dublin,  1  Strange,  536;  s.  c, 
on  error,  1  Brown,  Pari.  Cas.  73.  The  reasons 
for  this  rule,  wliich  are  given  only  in  the 
king's  bench  report,  were  partly  technical  and 
partly  substantial,— teclinical,  in  that  the  pro- 
ceedings contained  no  formal  judgment  ("ideo 
conalderatum  est");  subatantlal,  in  that  the 
right  was  not  there  adjudicated,  but  either 
was  confessed  by  the  defendant  in  his  return, 
or  had  been  established  in  the  action  for  a 
false  return.  The  same  rule  holds  in  New 
Jersey,  where  the  common-law  procedure  Is  fol- 
lowed. Layton  v.  State,  28  N.  J.  Law,  575; 
American  Transp.  &  Nav.  Co.  t.  New  York, 
S.  &  W.  B.  Co.  (N.  J.  Err.  &  App.)  35  AtL 
1118.  So,  also,  did  it  in  New  York.  People 
V.  Brooklyn,  13  Wend.  130.  But  the  statute 
of  9  Aime,  c.  20,  did  away  with  the  reasons 
for  this  rule  in  the  cases  which  it  covered, 
by  providing  that  the  relator  might  plead  to  or 
traverse  the  material  facts  contained  in  the 
return,  and  that  the  person  making  the  return 
should  reply,  take  issue,  or  demur,  and  there- 
upon such  further  proceedings  should  be  liad  as 
if  the  relator  had  brought  his  action  for  a  false 
return,  and  the  relator  might  have  judgment 
for  damages  and  costs,  or  the  defendant  might 
have  judgment  for  costs.  Under  this  statute 
there  was  a  real  determination  of  the  rights  of 
parties,  and  a  formal  judgment  for  the  success- 
ful litigant;  and  accordingly  Blackstone  says 
that  in  cases  witliin  the  statute  the  proceedings 
are  in  tlie  nature  of  an  action,  and  a  writ  of  er- 
ror may  be  liad  thereupon.  1  Bl.  Comm.  265. 
To  the  same  purport  Is  the  editor's  headnote 
in  1  Brown,  Pari.  Cas.  73.  So,  also,  Little- 
dale,  J.,  in  3  Bam.  &  Adol.  281.  On  De<!6m- 
ber  2, 1794,  a  statute  was  passed  in  New  Jer- 
sey extending  to  ail  cases  the  procedure  pre- 
scribed in  9  Anue,  c.  20  (Gen.  St.  p.  2000). 
A  like  statute  was  also  passed  in  New  York. 
Under  these  laws  a  somewhat  different  prac- 
tice obtained  in  this  country  from  that  pur- 
sued in  England.  There  the  words  of  the  act 
were  very  closely  adhered  to,  and  as  they  do 
not  in  terms  authorize  a  demurrer  to  the  re- 
turn or  to  the  alternative  writ,  the  practice 
was  to  challenge  their  sufficiency  In  law,  not 
by  a  formal  demurrer,  but  on  a  concilium, 
which  was  in  the  nattu-e  of  a  demurrer.  Rex 
v.  Pier  Co.,  3  Bam.  &  Aid.  220;  Rex  v.  May- 
or, etc.,  of  London,  3  Barn.  &  Adol.  255,  279; 
Rex  V.  Oundle,  1  AdoL  &  E.  283;  Reg.  'v. 
Churehwardeas,  etc.,  of  St.  Saviour,  7  Adol. 
&  E.  925;  Reg.  v.  Ledgard,  1  Q.  B.  616. 
Whether  the  determination  of  the  court  on 
such  an  argument  was  reviewable  by  writ  of 
error  seems  doubtful,  the  negative  apparently 
being  ossiuned  in  Rex  v.  Pier  Co.,  3  Bam.  & 
Aid.  220,  and  in  Rex  v.  Oundle,  1  Adol.  & 
E.  283,  and  the  affirmative  in  Reg.  v.  Church- 
wardens, etc.,  of  St  Saviotir,  7  AdoL  St  B. 
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»S6,  and  in  Reg.  v.  KendaU,  1  Q.  B.  386.  Aft- 
erwards the  statute  6  &  7  Vict  c.  67,  anthrax 
Ized  a  demnirer  to  the  return,  and  expressly 
g&ye  a  writ  of  error  in  any  case  within  the 
acts.  But  in  New  York  and  New  Jersey  the 
{NTBCtlce  of  demurring  to  the  return  always 
prevailed.  People  t.  Champion,  16  Johns.  60; 
Ex  parte  Jennings,  6  Cow.  518,  636;  SUver- 
thome  y.  Railroad  Co..  33  N.  J.  Law,  173, 
372;  State  y.  Assessors  of  City  of  Rahway, 
43  N.  J.  Law,  338,  348;  Gallagher  y.  Boanl, 
45  N.  J.  Law.  465.  And  In  both  states  the 
practice  was  commended  as  one  enabling  ei- 
ther party  to  review  the  judgment  by  writ  of 
error.  Per  Spencer,  J.,  in  16  Johns.  65  (A. 
D.  1819),  and  per  Beasley,  C.  J.,  in  33  N.  J. 
Law,  178  (A.  D.  1808).  See,  also.  Commer- 
cial Bank  of  Albany  v.  Canal  Com'rs,  10 
Wend.  25.  From  all  these  authorities  it  ap- 
pears to  be  beyond  doubt  that  when  the  pro- 
ceedings for  mandamus  take  the  form  of  plead- 
ings in  personal  actions,  so  that  the  rights 
of  the  parties  are  presented  for  determination 
therein,  and  a  final  Judgment  is  rendered,  a 
writ  of  error  lies,  according  to  the  principles 
of  the  common  law.  The  statute  of  March  17, 
1870  (2  Oen.  St.  p.  2001),  expressly  santioa- 
ing  such  writs  of  error,  was  merely  declara- 
tory of  an  existing  right  A  still  wider  de- 
parture from  the  letter  of  the  statute  of  1794 
has  taken  place  in  this  state,  viz.  the  prac- 
tice of  demurring  to  the  alternative  writ  itself. 
Pairbank  v.  Sheridan,  43  N.  J.  Law,  82;  Ra- 
der  y.  Union  Tp.,  Id.  518;  Hopper  y.  Free- 
holders, 52  N.  J.  Law,  813,  19  AU.  383;  Wil- 
bur y.  Railway  Ca,  67  N.  J.  Law,  212,  31  AU. 
238.  This  practice  Is  Justified  on  the  ground 
that  it  tends  to  simplicity,  without  in  the 
least  Jeopardizing  any  right,  and  is  in  har- 
mony with  the  modem  idea,  which  likens  the 
application  for  a  mandamus  to  a  personal  ac- 
tion, and  the  altemative  writ  to  a  declaration 
therein.  As  a  demurrer  to  the  return  opens 
for  examination  the  contents  of  the  writ  Itself 
<Town  of  Belvldere  v.  Warren  R.  Co.,  34  N. 
J.  Law,  193,  195),  and  final  judgment  thereon 
is  subject  to  review  by  writ  of  error,  there  Is 
no  reason  why  the  same  matter  may  not  be 
considered  on  a  demurrer  directly  aimed  at 
the  writ  or  why  the  Judgment  on  that  matter 
so  determined  should  not  be  similarly  re- 
viewed. 

For  these  reasons  we  think  the  present 
writ  of  error  should  be  sustained.  Conse- 
quently, we  come  to  the  merits  of  the  ques- 
tion decided  below,  which  is  whether  the 
relator  was  entitled  to  exercise  the  functions 
of  a  Judge  of  the  court  of  common  pleas  In 
the  county  of  Hudson.  This  question  turns 
upon  the  validity  of  the  act  of  March  26, 
189C  (Pamph.  Laws  1896,  p.  1^),  which  en- 
acted that  after  March  31,  1896,  there  should 
be  but  one  Judge  of  that  conrt  In  each  coun- 
ty; that  he  should  be  the  president  law 
Judge  then  In  office,  and  his  snccessors;  and 
that  the  terms  of  office  of  all  other  Judges 
of  said  court  should  end  on  March  31,  1896. 
fha  relator  contends  that  uuda  the  constl- 


tntion  of  this  state  the  legislature  has  no 
power  to  reduce  the  number  of  Judges  in  this 
court,  and  therefore  the  act  is  invalid.  The 
pertinent  provisions,  as  found  in  the  consti- 
tution of  1844,  are  these: 

"Art.  6,  f  1.  The  judicial  power  staaU  be 
vested  in  a  court  of  errors  and  api>eals  in 
the  last  resort  in  all  causes,  as  heretofore; 
a  court  for  the  trial  of  impeachments;  a 
conrt  of  chancery;  a  prerogative  court;  a 
supreme  court;  circuit  courts;  and  such  In- 
ferior courts  as  now  exist  and  as  may  be 
hereafter  ordained  and  established  by  law; 
which  Inferior  courts  the  legislatnre  may  al- 
ter or  abolish,  as  the  pabllc  good  shall  re 
quire." 

"Art  6,  $  a  (1)  There  shall  be  no  more 
than  five  Judges  of  the  inferior  conrt  of  com- 
mon pleas  In  each  of  the  connties  in  this 
state,  after  the  terms  of  the  Judges  of  said 
court  now  la  oiflce  shall  terminate.  One 
judge  (or  each  county  shall  be  appointed  ev- 
ery year,  and  no  more,  except  to  fill  vacan- 
cles,  which  shall  be  for  the  naaxpind  term 
only.  (2)  The  commissions  for  the  first  ap- 
pointments of  Judges  of  said  court  shall  bear 
date  and  take  effect  on  the  first  day  of  April 
next;  and  all  subsequent  commissions  for 
Judges  of  said  courts  shall  bear  date  and 
take  effect  on  the  first  day  of  April  in  every 
successive  year,  except  commissions  to  fill 
vacancies,  which  shall  bear  date  and  take 
effect  when  issued." 

"Art  7,  I  2,  subsec.  2.  Judges  of  the  courts 
of  common  pioos  shall  be  appointed  by  the 
senate  and  general  assembly  in  Joint  meeting. 
They  shall  hold  their  offices  tor  five  years; 
but  when  appointed  to  fill  vacancies,  they  shall 
hold  for  the  unexpired  term  only." 

Article  6,  §  6,  and  article  7,  {  2,  taken  to- 
gether, seem  to  Indicate  that  the  number 
of  judges  in  this  court  for  each  county  was 
fixed  at  five.  This  is  the  natural  purport  of 
the  provisions  that  one  Judge,  and  no  more, 
for  each  county,  shall  be  appointed  every 
year,  that  the  commissions  of  Judges  of  this 
court  shall  take  effect  on  the  1st  day  of  April 
in  every  successive  year,  and  that  they  shall 
hold  their  offices  for  five  years.  Wbile  the 
first  clause  of  article  6,  |  6,  that  there  shall 
be  no  more  than  five  judges  in  each  county, 
may  be  thought  to  contain  an  implication 
that  there  might  lawfully  be  less,  yet  thi& 
implication  is  hardly  dear  enough  to  coun- 
ter\-ail  the  express  provisions  before  men- 
tioned. The  language  of  that  clause  is  read- 
ily accounted  for  by  the  fact  that  the  num- 
ber bad  previously  been  large  and  Indeftnite. 
But  article  6,  f  1,  expressly  authorizes  the 
legislature  to  alter  or  abolish  this  court,  and. 
of  course,  due  effect  must  be  given  to  these 
words.  Indisputably,  the  abolition  of  the 
court  must  end  the  functions  of  the  Jnclses: 
and.  If  the  legislature  should  exert  its  power 
to  abolish  the  court,  tnei«  could  not  remain 
Ave,  or  any.  persons  authorized  to  act  as 
Judges  thereof.  But  the  alteration  of  the 
court  need  Involve  no   ancb  connqaence. 
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The  power  to  alter  the  conrt  could  have  rea- 
jsonable  scope  tvlthont  including  the  power 
to  change  the  nnmber  of  judges.  If,  there- 
fore, this  were  res  Integra,  my  Interpretatiou 
of  the  constltatlon  would  be  that,  so  long  as 
Uie  legislature  left  the  court  of  common 
pieas  in  existence,  its  judges  must  be  five  In 
«»eh  county,  one  appointed  every  year  and 
holding  his  office  for  the  term  of  five  years, 
except  when  appointments  were  made  to  fill 
vacancies,  but  that  the  legislature  could  at 
any  time  abolish  the  court,  and  thereby  end 
the  functions  and  terms  of  the  judges.  This, 
I  think,  would  accord  due  force  to  every 
word  of  the  organic  law  on  this  subject.  But 
tbe  matter  Is  not  res  Integra.  On  February 
9,  185£t,  the  legislature  iMiBsed  an  act  to  re- 
duce the  number  of  judges. in  the  court  of 
common  pleas  to  three,  and  empowering  jus- 
tices of  the  supreme  court  to  sit  as  judges 
in  the  lower  court.  This  act  was  approved 
by  the  governor.  It  contravened  the  above 
interpretation  ot  the  constitution,  and  aleo 
the  apparent  purport  of  the  clause  which  re- 
qnired  judges  of  the  common  pleas  to  be 
appointed  by  the  two  bouses,  in  joint  meet- 
ing, for  a  term  of  Ave  years;  for  justices  of 
the  supreme  court  were  appointed  by  the 
governor  and  senate  for  a  term  of  seven 
years.  Since  that  statute,  many  others  have 
been  enacted  changing  the  number  of  judges 
in  this  court.  See  P.  L.  1868,  p.  421;  P.  L. 
ISiS.  pp.  363,  580;  P.  h.  1869,  pp.  106,  306, 
OSl;  P.  L.  1871,  p.  925;  P.  L.  1878,  pp.  315, 
333;  P.  L.  1880,  pp.  240,  397;  P.  L.  1885, 
p.  414;  P.  L.  1880,  pp.  49(2,  496.  It  Is  thus 
seen  that  for  a  period  of  over  40  years,  be- 
ginning shortly  after  the  adoption  of  the 
cooatitution,  the  legislature  has  claimed  the 
power  to  alter  the  number  ot  judges,  and  to 
determine  who  shall  compose  the  court  of 
common  pleas.  Not  only  have  the  executive 
and  judicial  departments  acquiesced  in  this 
claim,  but  whenever  the  matter  has  been  pre- 
sented to  either  of  them  the  claim  has  re- 
ceived their  sanction.  Thus,  in  1875  an 
amendment  of  the  constitution  transferred 
the  power  of  appointing  the  judges  to  the 
governor  with  the  consent  of  the  senate,  and 
since  that  time  he  has  appointed,  not  one 
every  year,  but  only  so  many  as  the  statutes 
reqaired.  Since  the  passage  of  the  act  of 
February  9, 1855,  the  justices  of  the  supreme 
court  have  sat  as  memljers  of  the  common 
pleas  under  this  legislative  authority  only, 
antl  whenever  questions  as  to  the  composi- 
tion of  the  court  of  cmnmon  ideas  have  been 
raised  the  higher  coturts  have  always  bad 
recoarse  to  the  statutes,  not  to  the  constitu- 
tion, for  th^r  solution.  Thus,  every  depart- 
ment of  the  government  has,  for  more  than 
a  generation,  gathered  from  the  constitution 
a  meaning  which  confers  upon  the  legisla- 
ture power  to  alter  the  court  of  comm<m 
pleas  in  the  respects  stated.  This  uniform 
•xinstrnction,  begun  so  soon  after  the  fanda« 
meotal  law  was  framed,  and  continued  so 
long,  must  be  regarded  as  settling  the  mean- 


ing of  that  Instrument  in  clauses  which  arp 
of  themselves  somewhat  contradictory.  The 
authorities  for  resorting  to  this  practical  con- 
struction In  the  exposition  of  the  organic 
law  are  presented  with  such  fullness  by  Mr. 
Justice  Depue's  opinion  In  State  v.  Wright- 
son,  56  N.  J.  Law,  126,  206,  28  Atl.  56,  that 
they  need  not  be  here  collated.  Other  cases 
may  be  found  cited  in  23  Am.  &  Eng.  Bnc. 
law,  340,  and  a  very  recent  decision  is  Com. 
V.  Reeder  (Pa.  Sup.)  33  Atl.  67. 

It  is  further  insisted  that,  even  If  this  long- 
contluued  usage  controls,  yet,  as  the  legis- 
lative practice  has  been  to  retain  the  judges 
In  office  until  their  terms  ended  by  lapse  of 
time,  the  act  of  1896  was  unwarranted.  In  its 
attempt  to  deprive  the  judges  of  their  func- 
tions before  their  prescribed  terms  had  ex- 
pired. But  in  this  position  due  regard  is  not 
given  to  the  force  of  the  usage.  Its  proper 
effect  Is  to  define  the  scope  of  the  clause 
which  empowers  the  legislature  to  alter  the 
court,  so  as  to  make  it  Inclusive  of  the  pow- 
er to  change  the  number  of  the  judges,  if 
we  then  ask,  when  may  such  an  alteration 
of  the  court  take  place?  the  words  of  the 
constitution  furnish  the  answer:  The  legis- 
lature may  alter  the  court  "as  the  public 
good  shall  require."  Such  words,  annexed 
to  a  legislative  power,  confer  upon  the  legis- 
lature the  absolute  authority  to  determine 
when  its  exercise  shall  take  effect  If  the 
legislature  enacts  that  the  change  shall  oc- 
cur at  once,  the  courts  cannot  adjudge  that 
It  shall  occur  only  as  pending  terms  expire. 
The  fact  that  heretofore  the  legislature  has 
thought  the  public  good  required  changes 
to  be  made  in  the  number  of  judges  only  In 
consonance  with  the  reasonable  expectations 
of  the  then  incumbents,  cannot  prevent  the 
legislature  from  now  forming  a  different 
opinion  as  to  the  present  requImuMits  of  the 
public  service,  nor  confer  upon  the  courts 
any  right  to  supervise  the  discretion  of  the 
legislature.  Our  conclusion,  therefore,  is 
that  on  and  after  March  31,  1896,  the  relator 
was  not  entitled  to  sit  as  a  judge  of  the  court 
of  common  pleas  of  Hudson  county,  and  the 
judgment  of  the  supreme  court  should  be 
affirmed. 

MAOIB,  J.  I  vote  to  affirm  the  Judgment 
in  this  case  upon  the  git>und8  stated  by 
Judge  Depne  in  his  opinion  in  the  supreme 
court  (36  Atl.  66^,  with  which  I  entirely  con- 
cur. 


GENZ  V.  STATE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1897.) 

■     HOUICIDB— IMSANITT   AS  A    DsrEIISB— HARM- 
LESS EUROII. 

1.  Where  insanity  is  set  np  as  a  defense  to 
an  indictment  for  murder,  unless  it  appears 
that  the  prisoner  was  not  conscious,  at  the  time 
of  the  killing,  that  the  act  which  he  wss  doing 
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was  morally  wrong,  he  Is  responsible,  even  if 
it  be  shown  that  be  was  impelled  to  its  commis- 
sion by  an  Impulse  which  he  was  unable  to  re- 
sist. 

2.  Where  it  clearly  appears  that  testimony 
which  was  Ulegally  admitted  on  the  trial  of  a 
criminal  cause  could  not  have  injuriously  af- 
fected the  defendant,  the  admission  of  such  il- 
legal teetimomy  does  not  constitute  a  ground  for 
the  reversal  of  the  judgment. 

(Syllabus  by  the  Court) 

Error  to  court  of  oyer  and  terminer;  l)e- 
fore  Justice  Llpplncott. 

Paul  Genz  was  convicted  of  murder  In  the 
first  degree,  and  brings  error.     Affirmed. 

Gilbert  CoUlns  and  William  S.  Stuhr,  for 
plaintiff  In  error.  Charles  H.  Wlnfleld,  for 
the  State. 


GUMMBKB,  3.  The  plaintiff  In  error  was 
indicted  by  the  grand  Jury  of  the  county 
of  Hudson  for  tbe  crime  of  murder,  in  will- 
fully, deliberately,  and  premedltatedly  hill- 
ing one  Clara  Amlm,  on  Tuesday,  the  28th 
day  of  August,  18&1.  Being  tried  upon  that 
Indictment,  he  was  found  guilty,  by  the  ver- 
dict of  a  Jury,  of  murder  of  the  first  degree. 
The  judgment  entered  upon  that  verdict  and 
all  the  proceedings  bad  upon  the  trial  have 
been  removed,  by  writ  of  error,  Into  this 
court,  and  It  becomes  our  duty,  under  the 
supplement  of  May  9,  1891,  to  the  act  regu- 
lating proceedings  In  criminal  cases  (Gen. 
St.  p.  1154,  {  170),  to  review  the  wliole  of 
such  proceedings,  in  order  that  we  may  be 
satisfied  that  the  plaintiff  In  error  has  not 
suffered  manifest  wrong  or  Injury,  either  by 
the  rejection  of  testimony,  or  In  tbe  charge 
mrade  to  the  Jury,  or  in  the  denial  of  any 
matter  by  the  trial  court  which  was  a  mat- 
ter of  discretion,  or  upon  tbe  evidence  ad- 
duced upon  the  trial. 

It  was  admitted  at  the  trial  that  Clara  Ar- 
nim,  who  was  the  mistress  of  the  plaintiff 
in  error,  came  to  her  death  at  his  hands. 
His  defense  was  that  he  was  insane  at  the 
time  when  he  committed  the  act,  and  tbe 
principal  injury  which  it  is  alleged  on  his 
behalf  that  he  suffered  at  the  trial  was  the 
failure  of  the  court  to  correctly  charge  the 
Jury  on  tbe  subject  of  Insanity  as  a  defense. 
The  Instruction  of  the  court  to  the  Jury  on 
this  point  was  as  follows,  viz.:  "That  the  de- 
fense of  Insanity  is  that  the  mind  of  the 
prisoner  was  so  impaired  and  diseased  that, 
at  the  time  of  the  commission  of  the  act  of 
killing,  he  was  not  capable  of  distinguishing 
the  nature  and  quali^  of  the  act  done  by 
bim;  that  he  was  then  Incapable,  by  reason 
of  mental  disease  or  impairment  of  his  mind, 
to  conceive  the  intent  to  kill  the  deceased; 
that  at  that  time  he  was  incapable  of  dis- 
tinguishing between  right  and  wrong  with 
respect  to  that  act;  that,  if  he  was  in  tbls 
state  of  mind,  In  the  eye  of  the  law,  he  was 
insane;  that  the  burden  of  proof  in  making 
out  tbe  defense  of  Insanity  rests  upon  the 
prisoner;  that  he  is  presumed  to  be  sane; 
and  that,  when  he  sets  up  the  defense  of  in- 


sanity, he  must  make  out  such  defense  by 
sufficient  proof,— such  proof  as  would  satis- 
fy the  jury  that  he  was  mentally  Incapable 
of  understanding  the  nature  and  quality  of 
his  act,  or  incapable  of  understanding  wheth- 
er his  act  of  killing  was  right  or  wrong;  that 
If  the  Jury  should  find  the  prisoner  was,  by 
reason  of  any  disease  of  tbe  mind,  at  the 
time  of  the  commission  of  the  act  of  killing, 
incapable  of  distinguishing  between  right 
and  wrong  In  the  doing  of  the  act,  it  would 
be  their  duty  to  acquit  him  of  any  degree  of 
murder."  It  is  Insisted  on  behalf  of  the 
plaintiff  In  error  that  this  Instruction  was 
not  a  correct  exposition  of  the  law  of  Insani- 
ty as  a  defense  in  criminal  cases,  and  that 
the  court  should  have  charged  tbe  jtury  that 
If  they  believed  from  the  evidence  that  the 
prisoner  was  mentally  diseased,  and,  b^ng 
in  that  condition  of  mind,  was  forced  by  an 
irresistible  impulse  to  take  tbe  life  of  the 
deceased.  It  was  their  duty  to  acquit  blm. 
Whether  or  not  the  true  test  of  responsibili- 
ty for  criminal  acts.  In  cases  of  alleged  In- 
sanity, is  tbe  ability  to  distinguish  right  from 
wrong,  has  never  been  considered  or  de- 
termined in  this  court;  but,  ever  since  the 
charge  of  the  court  to  the  Jury  in  the  case  of 
State  V.  Spencer,  21  N.  J.  Law,  196,  It  has 
been  accepted  as  the  law  of  tbis  state  that 
if  the  accused,  at  the  time  of  committing  the 
act,  was  capable  of  distinguishing  between 
right  and  wrong,  and  was  conscious  that  the 
act  was  one  which  he  ought  not  to  have 
done,  he  cannot  be  excused  on  the  ground 
of  Insanity.  Since  the  promulgation  of  that 
decision,  more  than  50  years  ago,  the  test 
of  responsibility  In  cases  of  alleged  Insanity 
there  laid  down  has  always  been  adopted  by 
tbe  criminal  courts  of  our  state  In  Instruct- 
ing juries  upon  this  branch  of  the  law.  A 
rule  so  important,  and  which  has  been  ac- 
cepted so  long  and  so  universally,  ought  not 
now  to  be  changed  by  judicial  decision.  As 
was  said  by  Chief  Justice  Beasley  in  the  case 
of  Graves  v.  State,  45  N.  J.  Law,  208,  In 
commenting  upon  an  attack  made  upon  an- 
other rule  laid  down  in  the  Spencer  Oase: 
"If  such  a  rule,  after  so  conspicuous  and  pro- 
tracted an  existence,  is  to  be  pushed  aside, 
or  even  Is  to  be  considered  as  liable  to  chal- 
lenge on  theoretic  grounds,  it  is  difficult  to 
divine  upon  what  stable  basis  the  adminis- 
tration of  the  law  is  to  be  conducted.  "Very 
many  of  the  legal  regulations  which  belong 
to  the  trial  of  causes,  criminal  and  civil,  are 
the  creatures  of  custom  and  usage,  and  it 
such  regulations,  after  having  been  unques- 
tioned and  enforced  for  half  a  century,  are 
to  be  deemed,  with  respect  to  their  Iega.llty, 
subject  to  assault,  the  utmost  uncertainty 
and  confusion  would  be  Introduced."  The 
test  ot  criminal  responsibility  In  cases  of  al- 
leged Insanity,  as  stated  by  the  trial  court  in 
Its  charge  to  the  jury,  was  in  accordance 
with  the  settled  law  of  the  state,  and  conse- 
quently the  plaintiff  hi  error  suffered  no  In- 
Jury  therefrom. 
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Bnt,  eren  If  It  bad  been  tbe  poUcjr  of  oqr 
law  to  relieve  Insane  persons  from  responsi- 
bility for  criminal  acts,  the  doing  of  which 
they  knew  to  be  wrong,  provided  they  were 
impelled  by  Irresistible  Impulse  to  do  tbem, 
it  is  not  perceived  how  such  a  principle 
would  have  bad  any  relevancy  in  tbe  case 
before  us.  A  patient  examination  of  tbe 
whole  testimony  has  failed  to  disclose  tbe 
existence  of  a  single  fact  which  affords  any 
sronnd  for  concluding  that  the  Icllling  of 
Clara  Amim  by  the  plaintiff  in  error  was  the 
result  of  an  irresistible  Impulse  on  his  part. 
And  not  only  Is  this  so,  but  the  plainUtC  In 
error  himself,  by  his  testimony  given  on  the 
witness  stand,  negatives  any  such  idea.  It 
appears  that,  on  tbe  morning  of  the  homi- 
cide, he  bought  the  revolver  with  which  he 
shot  to  death  the  woman  who  had  been  bis 
mistress;  that,  after  purchasing  the  revolver, 
he  wmt  to  a  flower  store,  and  purchased  a 
bouquet  of  flowers,  which,  the  florist  under- 
sto«d  from  him,  was  to  be  used  at  a  funeral; 
that  he  then  went  to  a  barber  shop  to  be 
>IiaTed;  and  that,  as  be  sat  In  the  chair,  he 
told  tbe  barber  to  hurry  up,  because  be  (the 
plaintiff  In  error)  had  only  eight  minutes  to 
live,  that  he  only  had  until  2  o'cloclc  to  live, 
and  that  be  intended  to  IciU  himself  at  that 
hour;  that,  after  being  shaved,  he  went  to 
the  house  where  his  mistress  resided,  but  that, 
before  entering  it,  he  stopped  In  an  adjoin- 
iDg  saloon,  and  took  a  glass  of  ginger  ale; 
and  that,  as  he  left  the  saloon,  he  bade  the 
liroprietor  farewell,  saying,  "Good-bye,  you 
will  never  see  me  again.  Don't  condemn  me 
too  hard."  Within  Ave  minutes  after  leaving 
the  saloon,  he  had  fired  the  shots  wliich  took 
the  life  of  his  mistress;  and  she  was  shortly 
afterwards  found  lying  dead  upon  the  floor, 
holding  in  her  hand  the  flowers  which  he  had 
bought,  and  with  hia  arms  clasped  around 
her.  The  story  told  by  him  on  the  witness 
stand  was  that  he  did  not  know,  and  could 
not  explain,  why  he  had  purchased  the  re- 
TolTtt,  althougb  he  remembered  that  be  had 
done  so;  that,  although  he  recollected  being 
in  tbe  flower  store,  he  did  not  know  what  was 
in  his  mind  when  he  bought  the  bouquet;  that 
he  remembered  slightly  his  being  in  the  bar- 
ber shop,  bnt  that  he  bad  no  recollection  of 
going  to  the  house  of  his  mistress,  or  of  shoot- 
ing her;  that  his  first  recollection  of  being  In 
her  bouse,  or  of  seeing  her,  was  when  she  was 
tying  bleeding  and  dead  upon  the  floor  of  her 
room;  that  he  knows  that  be  must  have  shot 
her,  bnt  that  he  did  not  remember  anything 
whatever  about  it.  It  needs  no  discussion  of 
these  facts  to  show  that  there  is  nothing  what- 
ever In  them  to  justify  the  Inference  that  the 
kilting  of  Clara  AmIm  by  the  plaintiff  in  er- 
Tijt  was  tbe  result  of  an  Irresistibte  impulse 
on  his  part,  or  even  to  suggest  the  idea  that 
!<Qcb  was  the  case.  The  conclusion  that  these 
facts  tend  to  show  the  existence  of  an  uncon- 
trollable Impolae  can  only  be  supported  by 
holding  that  an  uncontrollable  and  an  unre- 
sisted impulse  are  one  and  the  same  thing. 


That  the  prisoner  had  thought  of  taking  his 
mistress'  life  prior  to  the  day  on  which  tbe 
homicide  occurred,  and  resisted  the  impulse 
to  do  so,  is  evident  from  his  own  testimony. 
He  says  that,  on  tbe  Sunday  evening  preced- 
ing her  death,  he  bad  a  conversation  with  her, 
in  which  she  said  to  him,  "Paul,  yon  look  so 
strange.  What  is  the  matter  with  you?"  and 
that  he  replied  to  her,  "Clara,  I  have  got  to 
take  my  whole  will  power  together,  that  I 
don't  take  you  by  the  throat,  and  strangle 
you."  He  further  says  that,  while  be  was 
talking  with  her  on  this  occasion,  he  made 
up  his  mind  to  commit  suicide  on  the  Thurs- 
day then  following.  We  are  told,  on  his  be- 
half, that  this  conversation  affords  some  evi- 
dence of  the  fact  that  tbe  homicide  was  the 
result  of  an  Irresistible  Impulse,  but  I  am 
unable  to  see  that  it  has  any  such  effect  In- 
stead of  showing  the  existence  of  an  impulse 
which  could  not  be  controlled.  It  proves  that 
the  impulse  which  existed  In  bis  mind  to  take 
ber  life  was  one  which  he  was  not  only  ca- 
pable of  resisting,  but  was  one  which  he  ac- 
tually did  resist,  on  the  occasion  concerning 
which  be  testifled. 

A  careful  reading  of  these  proceedings  has 
led  me  to  tbe  conclusion  that  when  the  plain- 
tiff In  error  purchased  the  revolver  with 
which  be  shot  Clara  Amim,  and  the  flowers 
which  were  found  fn  her  hand  after  her 
death,  he  bad  made  up  his  mind  to  first  shoot 
her,  and  then  himself.  He  carried  out  this 
plan  so  far  as  the  taking  of  her  life  was  con- 
cerned, but  abandoned  it  when  it  came  to  the 
taking  of  his  own  life,  although  no  change 
seems  to  have  occurred  In  the  circumstances 
which  caused  him  to  determine  to  kill  her 
and  himself.  That  such  a  thing  as  an  irre- 
sistible Impulse  to  take  life  sometimes  exists 
In  the  buman  mind,  I  am  willing  to  concede. 
I  do  not,  however,  believe  in  the  uncontrol- 
lablllty  of  an  impulse  to  kill,  which  remains 
irresistible  so  long  as  the  weapon  Is  directed 
against  another,  but  ceases  to  be  so  when  the 
slayer  turns  It  against  himself. 

It  Is  further  alleged  by  counsel  for  the  plain- 
tiff In  error  that  the  trial  court  erred  in  re- 
fusing certain  requests  to  charge,  and  thereby 
manifestly  injured  the  prisoner.  The  Jury 
bad  been  instructed  by  the  court  that,  in  a 
case  of  murder,  the  presumption  was  that  It 
was  of  the  second  degree,  until  the  state 
.should  establish  by  affirmative  proof  that  tbe 
killing  was  willful,  deliberate,  and  premedi- 
tated; and  the  court  was  then  requested  to 
charge  that  there  was  no  such  proof  in  this 
case,  unless  effect  was  given  to  certain  state- 
ments made  by  the  prisoner  after  the  killing, 
and  that.  If  those  statements  were  made  by 
an  Insane  man,  they  should  have  no  effect 
This  request  was  refused,  and,  to  our  opinion, 
properly  so.  An  examination  of  the  case 
makes  It  clear  that  there  was  testimony,  out- 
side of  the  statements  made  by  the  prisoner 
after  the  homicide,  which  would  have  been 
sufficient  to  sustain  a  verdict  of  murder  of  the 
first  degree,  If  the  jury  had  so  found.  , 
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Another  atteged  Injurloue  error  to  which  we 
are  puiuted  by  couoeel  Is  the  admission  of 
certain  evidence,  against  objection,  which  Is 
Bald  to  have  been  Incompetent.  The  situation 
was  this:  Tb.e  state  had  proved  that  the  pris- 
oner and  the  deceased  had  been  for  some 
time  living  together  as  man  and  wife,  and 
proposed  to  show  that,  a  few  weeks  before 
the  homicide,  the  deceased  became  engag- 
ed to  be  married  to  one  Bernard  Stensel,  who 
thereafter  went  to  Chicago  to  live.  The  pros- 
ecutor of  the  pleas  then  sought  to  prove 
that  the  prisoner,  a  few  days  before  the  shoot- 
ing, had  threatened  to  kill  Stensel  if  he  should 
meet  blm,  and  the  court  permitted  this  evi- 
dence to  be  put  in  against  the  objection  of  the 
prisoner.  It  seems  to  me  that  this  testimony 
was  competent,  as  tending  to  show  the  deter- 
mination of  the  prisoner  to  prevent  the  mar- 
riage of  bis  paramour  with  Stensel,  even  if  It 
was  necessary  to  destroy  life  In  order  to  do  so, 
and  as  further  tending  to  show  that,  by  rea- 
son of  the  fact  that  Stensel  was  beyond  bis 
reach,  he  killed  her,  In  order  to  accomplish 
that  result  But,  even  if  the  evidence  object- 
ed to  w^as  Incomi>etent,  Its  admission  would 
not  Justify  this  court  in  reversing  the  Judg- 
ment under  review.  The  eighty-ninth  section 
of  our  criminal  procedure  act  (Gen.  St  p. 
1138)  declares  that  "no  Judgment  given  upon 
any  indictment  shall  be  Veversed  •  •  ♦  for 
any  error  except  such  as  shall  or  may  have 
prejudiced  the  defendant  In  maintaining  his 
defense  upon  the  merits."  In  Hunter  v.  State, 
40  N.  J.  Law,  485,  It  is  said  by  this  court  that, 
by  force  of  this  statute,  tlie  admission  of  Ille- 
gal testimony  will  not  avoid  a  Judgment  on 
error  If  it  plainly  appears  that  such  testimony 
could  not  have  Injuriously  affected  the  de- 
fendant on  the  merits  of  the  case.  That  the 
admission  of  the  testimony  now  under  con- 
sideration could  not  have  injuriously  affected 
the  plaintiff  in  error  on  the  merits,  even  if  It 
was  illegal,  is  beyond  question,  for  he  himself, 
when  upon  the  witness  jStand,  testified  upon 
his  direct  examination  to  making  the  same 
threat  which  was  sought  to  be  proved  against 
him  by  the  testimony  objected  to. 

The  counsel  for  the  plaintiff  in  error  have 
not  called  our  attention  to  any  other  matter 
which  seems  to  them  to  have  injuriously  af- 
fected their  client  on  the  trial  of  this  indict- 
ment, nor  has  the  careful  examination  which 
we  have  made  of  the  record  and  proceedings 
sent  up  with  the  writ  disclosed  the  existence 
of  any.  On  the  contrary,  that  examination 
and  the  exhaustive  consideration  which  we 
have  given  to  this  case  has  satisfied  us,  not 
only  that  no  injurious  error  has  crept  into  the 
trial,  but  also  that  the  plaintiff  in  error  has 
not  suffered  any  wrong  or  injury  either  "by 
the  rejection  of  testimony,  or  in  the  charge 
made  to  the  jury,  or  in  the  denial  of  any  mat- 
ter by  ttMi  trial  court  which  was  a  matter  of 
dlseretion,  or  upon  the  evidence  adduced  up- 
on the  trial."  The  judgment,  therefore,  should 
be  a£Elrmed. 


STATE  ex  rel.  HODS  v.  O'DONNELL, 

City  Clerk. 

(Supreme  Court  of  New  Jersey.     March   30, 

189T.) 

ELICTIOMB— CsltTinCATM  OF  MoiavATios— Whbx 

Tbb^tes  as  Valid. 
Election  Act,  §§  205,  206,  209,  223,  author- 
ize nominations  for  public  office,  prescribe  the 
form  of  certificate,  require  the  written  accept- 
ance of  the  candidate  nominated,  and  declare 
that  certificates  in  apparent  conformity  with  the 
provisions  of  the  act  shall  be  deemed  valid;  that, 
if  objection  is  to  be  raised  before  the  clerk,  it 
must  be  presented  in  writing  within  five  days, 
and  notice  by  him  given  to  the  candidate  affect- 
ed. Held  that,  where  there  is  no  objection  in 
writing  filed,  the  clerk  most  treat  a  certificate  of 
nomination  as  valid. 

Application  by  the  state,  on  the  relation  of 
Edward  Hoos,  for  a  peremptory  mandamus 
directing  Michael  J.  O'Donnell,  city  clerk  of 
Jersey  City,  to  file  relator's  certificate  of  nom- 
ination for  the  office  of  mayor  of  such  city. 
Writ  granted. 

Argued  February  term,  1897,  before  GAR- 
KISGX  and  GUMMERE,  JJ. 

Allan  McDermott  and  William  D.  Daly,  for 
relator.  Chandler  W.  Rlker  and  Spencer 
Weart  for  defendant 

PER  CtTRIAM.  With  respect  to  the  duty 
of  the  city  clerk  to  receive  and  file  the  cer- 
tificate of  n<Mninatlon  we  have  no  dlfUcuIty. 
Section  205  of  the  election  act  provides  that 
nominating  bodies  of  a  political  party  may- 
nominate  candidates  for  public  ofilce.  Sec- 
tion 206  prescribes  the  form  of  the  certifi- 
cate, and  section  209  requires  the  written  ac- 
ceptance of  the  candidate  so  nominated. 
Section  223  declares  that  certificates  in  ap- 
parent conformity  with  the  provisions  of  thia 
act  shall  be  deemed  to  be  valid.  If  objec- 
tion Is  to  be  raised  before  the  cltt'k.  It  most 
be  presented  to  him  in  writing  within  five 
days,  and  notice  by  him  given  to  the  candi- 
date affected.  If  the  candidate  make  appli- 
cation to  the  justice  of  the  supreme  court 
holding  the  circuit  of  a  threatened  invasion 
of  hlB  right  under  such  certificate,  a  sum- 
mary hearing  may  be  had.  The  plain  inter- 
pretation of  these  provisions  is  that  the  ac- 
tion of  the  political  body  in  question  having 
been  certified  in  the  manner  prescribed  by 
the  statute,  the  certificate  should  have  been 
received  and  filed  by  the  clerk,  leaving  both 
objectors  and  the  candidate  to  pursue  the  re- 
spective remedies  given  to  each  by  the  stat- 
ute. Any  other  interpretation  would  be  in- 
tolerable, for  it  would  place  it  in  the  power 
of  the  clerk,  of  his  own  motion,  and  witbout 
even  the  knowledge  of  the  party  affected.,  to 
Ignore  the  certificate.  Where  the  supposed 
Invalidity  arises,  not  from  any  lack  of  "ap- 
parent conformity  to  the  provisions  of  the 
act,"  but  from  some  matter  aliunde,  as  in  the 
present  case,  the  clerk,  if  be  have  Jurisdic- 
tion (for  none  is  expressly  given  blm),  must 
derive  it  by  the  strictest  conformity  to  the 
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sUtate  by  wlkicb  it  Is  claimed  to  be  confer- 
red. Our  <^iiilon,  tberefore,  is  tbat,  inas- 
mncJi  as  no  objection  in  writing  was  filed 
with  the  clerk  in  the  present  instance,  bis 
dntjr  to  treat  the  certificate  as  valid  was 
dear. 

Inasmuch  as  this  determination  rests  npon 
a  mere  interpretation  of  the  election  law, 
and  does  not  inTolre  the  constitutionality  ot 
the  statute  of  ISSfl,  we  have  thought  it  right 
to  dispose  of  it  as  soon  as  practicable.  A 
peremptory  mandamus  should  Issue,  direct- 
ing the  respondent  to  file  the  relator's  cer- 
tificate. The  application  for  a  mandamus 
to  compel  the  city  clerk  to  print  the  ballots 
(or  an  election  cannot  be  disposed  of  with- 
out passing  upon  the  constitutionality  of  the 
statute  of  1897,  above  referred  to.  The  de- 
cision of  a  question  of  this  Importance 
sboDld,  in  our  judgment,  be  made  in  a  form 
capable  of  review  by  either  party.  The  ques- 
tion will  be  presented  In  such  form  If  the 
facts  contained  in  the  stipulation  of  counsel 
DOW  before  as  be  treated  as  the  return  to 
an  alternative  writ  to  which  the  relator  has 
demurred.  We  will  hear  the  parties  at  the 
state  bouse  on  Thiursday,  April  1st,  at  11:30 
a.  m.,  on  an  application  to  frame  pleadings 
in  accordance  with  this  suggestion,  unless 
the  parties  sball  before  tbat  time  notify  us 
of  a  stipulation  by  them  to  the  effect  that 
the  issue  may  be  regarded  as  so  presented. 


KOHL  V.  STATE. 

(Court  ot  Errors  and  Appeals  of  ^lew  Jersey. 

March  11,  1807.) 

Homicide — Impeichuent  of  Witness— In- 

stkdctiohs. 

1.  It  is  error  to  permit  the  state  to  introdnce 
«Tidenee  of  previous  Btatements  made  by  a  wit- 
ana  for  defendant  that  deceased,  with  whose 
nuder  defendant  was  charged,  had  money  on 
his  person,  for  the  purpose  of  impcncbiug  the 
witness,  when  the  witness  did  not  testify  as  to 
such  matter  on  direct  examination,  but  the  tes- 
timony sought  to  be  contradicted  was  new  mat- 
ter elicited  on  cross-examination. 

2.  It  was  error  to  submit  to  the  jury  the  ques- 
tion as  to  whether  a  deceased  had  money  on  his 
person  at  the  time  he  was  murdered,  as  bearing 
on  the  question  of  a  motive  for  the  crime,  when 
the  only  evidence  of  such  fact  in  the  case  was 
incompetent.  , 

Error  to  court  of  oyer  and  terminer. 
Henry  KobI  vvas  convicted  of  murder,  dnd 
inings  error.    Reversed. 
For  separate  opinions,  see  36  Atl.  931. 

Thomas  S.  Henry  and  Chauncey  H  Beas- 
lejr.  for  piatntifl  Ui  error.  £lvm  W.  Crane,  for 
the  State. 

VAN  SYCKEIs  J.  Henry  Kohl  was  convict 
ed  in  the  Essex  county  court  of  oyer  and  ter- 
miner of  the  murder  of  Joseph  Preinel.  The 
evidence  was  purely  drcumstantial.  There 
was  a  general  exception  to  the  charge  of  the 
court  to  the  jury,  which  exception  was  allowed 
by  the  trial  court  The  motive  imputed  by  the 
nate  to  the  defendant  on  the  trial  was  tbat 


he  murdered  Preinel  to  secure  possession  of 
money  which  it  was  alleged  he  had  upon  his 
person.  In  my  review  of  the  case,  I  deem  it 
necessary  to  call  attention  to  that  evidence 
only  which  relates  to  tbat  subject  Martha 
Block,  a  witness  produced  on  the  part  of  the 
state,  in  her  examination  in  chief  testified 
that  she  said  to  the  defendant  ''that  it  was 
funny  tbat  Preinel' s  gold  watch  was  taken^ 
and  bis  money,  If  he  committed  suicide;  and 
be  said  it  was  not  a  gold  watch,  it  was  a 
silver  watch."  On  cross-examinatioa  of  this 
witness  the  defendant's  counsel  very  properly 
asked  her  the  following  questions:  "Q.  You 
spoke  about  him  having  money.  Did  you 
ever  see  Preinel  with  any?  A.  No.  Q.  How 
do  you  know  be  bad  any  money  ?  A.  Henry's 
mother  told  me."  And  afterwards  the  witness 
said  that  the  defendant's  mother  told  her  tbat 
he  had  $400  or  $500.  When  the  defendant's 
counsel  asked  the  witness  how  she  knew  Prei- 
nel had  money,  he  bad  no  reason  to  think  that 
she  would  give  an  answer  not  responsive  to- 
the  question.  The  answer  was  clearly  Inconi' 
petent,  and  it  should  have  been  stricken  out 
if  defendaut's  counsel  had  requested  It  to  be 
done.  No  such  motion  was  made,  but  the 
answer  showed  that  the  witness  had  no  knowl- 
edge whatever  that  Preinel  had  any  money 
in  his  possession  or  on  bis  person.  Her  knowl- 
edge was  mere  hearsay,  and  entitled  to  no 
consideration  whatever.  The  next  allusion  to 
this  subject  Is  in  the  testimony  of  George 
Breuckner,  a  witness  sworn  on  betaalf  of  the 
state.  The  prosecuting  attorney  asked  this 
witness  why  he  cut  the  clothes  ofC  the  murder- 
ed man,  and,  after  replying  that  they  were 
saturated,  so  that  he  could  not  get  them  off, 
he  was  asked:  "Q.  What  was  the  other  rea- 
son? A.  The  other  reason  was  Mrs.  Kohl 
said  he  had  $800  on  his  body."  The  court 
said:  "That  is  scarcely  competent  evidence." 
The  defendant's  counsel  said:  "I  don't  think 
it  Is  competent,  your  honor."  The  court  said: 
"It  Is  not  It  may  t)ecome  so  during  the  trial 
of  the  case;  but,  as  it  is  now,  it  is  not  com- 
petent evidence."  After  the  state  had  rested 
Its  case,  Elizabeth  KobI,  the  mother  of  the 
defendant,  was  sworn  as  a  witness  on  his  be- 
half. On  her  examination  In  chief  she  waa 
asked  this  question:  "Q.  At  any  time  since 
the  time  Joe  came  there,  did  be  show  any 
large  sums  of  money?  A.  No;  never."  That 
was  all  she  testified  to  in  her  examination  in 
chief  on  this  subject.  On  her  cross-exam ma- 
tlon  by  the  prosecuting  attorney  the  following 
questions  and  answers  appear  in  the  state  of 
the  ca.se:  "Q.  Vou  finally  searched  the  trunk, 
didn't  you?  A.  Yes;  Mr.  Breuckner  said  I 
should  examine  the  trunk.  Q.  What  did  you 
examine  the  trunk  for?  A.  Because  it  was 
said  that  tlie  boy  had  money.  Q.  Who  told 
you  so?  A.  Plenty  of  people.  Q.  Lots  of 
people  told  you  so?  A.  Yes.  Q.  Didn't  you 
know  that  be  didn't  have  any?  A.  Joe  had 
no  money,  only  what  he  received  from  us.  Q. 
A  dollar  on  each  Simday?  A.  Father  gave 
him  a  dollar  on  every  Sunday.  By  the  Ck>urt: 
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Do  yon  say  that  everybody  thought  he  had 
money?  A.  Yes;  everybody  said  he  had  mon- 
«y.  He  had  his  property  In  his  pocket."  It 
Is  manifest  tliat  all  this  cross-examination,  In- 
cluding the  question  by  the  court,  was  Incom- 
petent and  illegal.  On  her  examination  In 
chief  the  witness  was  not  asked  whether  Prel- 
nel  had  any  money;  all  she  was  Interrogated 
about,  and  all  she  said,  was  that  he  never 
showed  any  large  sums  of  money.  It  was 
therefore  no  contradiction  of  her  testimony 
that  other  people  said  he  had  money.  It  was  ; 
the  merest  hearsay,  and  of  no  evidential  | 
value  whatever  against  the  defendant,  but 
yet  so  prejudicial  to  the  defendant's  case  that 
I  cannot  conceive  why  the  defendant's  coun- 
sel did  not  object  to  it,  and  have  it  overruled, 
unless  he  was  misled  by  the  question  aslfed 
by  the  court,  and  therefore  assumed  that,  In 
the  opinion  of  the  court,  the  case  was  in  a  sit- 
uation which  made  it  competent,  as  the  court 
had  said  during  the  examination  of  Breuckner 
before  referred  to,  that  it  might  l)eeome  com- 
petent during  the  trlaL  All  this  evidence  of 
Mrs.  Kohl  as  to  what  people  said  was  hear- 
say, and  could  not  lawfully  have  any  weight 
against  the  defendant;  nor  was  It  competent 
to  impeach  her  in  respect  to  anything  she  had 
sworn  to  on  her  examination  in  chief.  The 
only  competent  testimony  given  by  her  in 
this  regard,  on  her  cross-examination,  was  her 
statement  that  Preinel  had  no  money  except 
the  small  amount  he  had  received  from  her 
husband.  This  was  not  a  cross-examination. 
It  was  new  matter,  about  which  the  witness 
had  not  been  questioned  in  chief;  and  there- 
fore it  became  the  testimony  of  the  state,  and 
the  witness  to  that  extent  was  the  witness  of 
the  state.  The  state  had  no  right  to  impeach 
her,  by  showing  that  she  had  made  state- 
ments before  she  was  sworn  inconsistent  with 
that  testimony.  Other  witnesses  could  have 
been  called  by  the  state  to  show  that  Preinel 
had  money,  but  testimony  to  Impeach  her  in 
respect  to  the  statement  made  by  her  on 
cross-examination  in  reference  to  a  matter  not 
alluded  to  in  her  direct  examination  was  in- 
competent. 

After  the  defendant's  case  was  rested,  the 
state  called  George  Breuckner,  and  asked 
the  following  quesiions:  "Q.  I  asked  if  she 
tMrs.  Kohl],  upon  her  flrst  visit  to  your  place, 
on  Sunday  morning,  did  not  tell  you  that  she 
thought  this  boy  was  murdered,  and  that  he 
had  $800  upon  him.  A.  That  is  what  she 
said  on  the  flrst  visit.  Q.  Just  tell  us  about 
that."  The  court  said:  "Just  tdl  all  the 
conversation."  The  witness  then  stated 
"that  Mrs.  Kohl  told  him  that  Preinel  had 
$800  on  his  body."  The  entire  record  is 
brought  Into  this  court  by  the  writ  of  error, 
and  by  the  act  of  May  9,  1804,  it  is  provided 
that  if  it  api)ear  from  such  record  that  the 
plaintiff  in  error,  on  the  trial  below,  suffered 
manifest  wrong  or  injury,  whether  by  rejec- 
tion of  testimony,  or  in  the  charge  made  to 
the  jury,  or  In  the  denial  of  any  matter  by 
such  court,  which  was  a  matter  of  discretion. 


or  upon  the  evidence  addnced  npon  the  trial, 
the  appellate  court  shall  remedy  such  wrong 
or  Injury,  and  give  judgment  accordingly, 
and  order  a  new  trial.  The  evidence  of 
George  Breuckner  was  clearly  incompetent. 
It  was  inconsistent  with  nothing  which  Mrs. 
Kohl  had  testified  to,  so  far  as  she  can  be  re- 
garded as  a  witness  for  the  defense.  The  de- 
fendant's counsel  had  objected  to  this  testi- 
mony when  it  was  previously  offered  by  the 
state,  and  I  think  under  a  humane  adminis- 
tration of  the  criminal  law,  in  a  case  involv- 
ing the  life  of  the  defendant,  it  should  be 
considered  that  the  objection  previously 
made  was  still  interposed  to  this  evidence, 
and  that  the  objection  would  have  been  re- 
peated if  the  court  had  not  Instructed  the 
witness  to  tell  this  story.  The  evidence  was 
incompetent,  and  must  have  been  highly  In. 
jurious  to  the  defendant,  and  he  was  there- 
by manifestly  wronged  by  the  evidence  so 
adduced.  But,  if  this  view  of  the  case  la 
not  tak«n,  in  my  judgment  there  Is  an  error 
in  the  charge  of  tlie  court  to  the  jury,  where- 
by the  defendant  suffered  manifest  injury. 
In  alluding  to  the  alleged  motive  of  the  de- 
fendant In  killing  Preinel,  the  court  charged 
the  jury  as  follows:  "The  prosecutor  eon- 
tends  that  In.  the  evidence  a  motive  appears 
in  this  case  which  induced  the  prisoner  to 
kill  the  deceased.  On  the  other  hand,  the 
prisoner's  counsel  earnestly  contend  that 
there  Is  a  total  absence  of  such  motive.  I 
leave  the  discussion  by  counsel  on  that  head 
to  your  consideration." 

Assuming  that  all  the  testimony  which 
has  been  recited  was  competent,  there  is  not 
a  word  In  it  which  justified  the  jury  in  find- 
ing any  motive  to  commit  the  crime,  or 
which  justified  the  court  In  leaving  It  to  the 
jury  to  find  that  Preinel  had  money  on  his 
person.  The  evidence  of  Martha  Block  was 
admitted  to  be  founded  on  hearsay  only. 
The  testimony  of  Mrs.  Kohl  was  that  Preinel 
had  no  money,  and  the  evidence  Introduced 
to  contradict  her  by  her  own  cross-examina- 
tion, and  by  the  testimony  of  Breuckner,  -was 
not  substantive  evidence  to  show  that  l^rei- 
nel  had  money.  No  snch  Inference  or  con- 
clusion could  lawfully  be  based  upon  that 
evidence.  That  evidence  simply  rendered 
less  credible  h&r  sworn  statement  that  Prei- 
nel had  no  money.  Therefore,  when  the 
court  told  the  jury  that  the  question  of  mo- 
tive was  left  to  their  consideration  on  this 
evidence,  it  was  an  Instruction,  in  substance, 
that  the  jury  might  find  that  Preinel  haa  a 
considerable  sum  of  money,  and  that  dec- 
larations not  under  oath,  competent  only  for 
the  purpose  of  impeaching  the  sworn  testi- 
mony of  Mrs.  Kohl  to  the  contrary,  could  be 
accepted  by  the  jury  as  proof  of  a  most 
damaging  fact  against  the  prisoner.  The 
court  should  have  instructed  the  jury,  as  the 
law  unquestionably  is,  that  this  evidence  of- 
fered to  contradict  Mrs.  Kohl  had  no  pro- 
bative force  whatever  to  establish  the  fact 
that  Preinel  had  money,  and  thereby  sho-w 
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that  a  motive  existed  to  commit  the  crime. 
For  the  reason  that  the  Jury  was  permitted 
by  the  charge  of  the  court  to  regard  this 
hearsay  evidence  as  proof  of  a  controlling 
fact  in  the  case,  to  tiie  manifest  Injury  of 
the  prisoner,  and  for  that  reason  alone,  the 
Jadgment,  in  my  opinion,  should  be  reversed, 
and  a  new  trial  granted. 


READ  et  al.  v.  BENNETT  et  al. 

{Court  of  Errors  and  Appeals  of  New  Jersey. 
AprU  2,  1897.) 

DiSTBIBCTION  OF  TbUBT  FUKD— PARTIBS. 

Where  a  suit  is  broai(ht  to  determine  the 
ownership  of  a  fund  in  the  hands  of  the  trustee 
of  an  intestate  decedent,  an  administrator  of 
tlie  decedent's  estate  must  first  be  appointed, 
and  ft  is  error  to  decree  that  the  fund  be  paid 
•^  sndi  person  as  may  hereafter  be  appointed 
administrator." 

Appeal  from  court  of  chancery;  Bird,  Vice 
Chancellor. 

Salt  by  John  Read,  administrator,  etc.,  of 
Wilson  Read,  against  William  T.  Read,  Emma 
H.  Bennett,  and  others,  to  determine  the  own- 
ership of  a  trust  fund,  the  beneficiary  hav- 
ing died.  Prom  a  decree  directing  it  to  be 
paid  "to  such  person  as  may  hereafter  be 
appointed  administrator"  of  the  deceased  bene- 
ficiary, John  Read  and  William  T.  Read  ap- 
peal   Reversed. 

Halsted  H.  Walnright,  for  appellants.  Rob- 
ert Alien,  Jr.,  and  William  Pintard.  for  re- 
spondents. 

PER  OUBIAM.  The  controversy  In  this 
<9se  la  over  the  sum  of  $1,647.73  in  the  tiands 
of  William  T.  Read,  one  of  the  appellants,  who 
was  trustee  of  William  L.  Bennett,  an  idloL 
WlUlam  li.  Bennett,  the  cestui  que  trust,  died 
before  the  commencement  of  this  suit  Intes- 
tate. No  administrator  baa  been  appointed  to 
administer  upon  his  estate.  John  Read,  ad- 
ministrator with  the  will  annexed  of  Wilson 
Bead,  deceased,  makes  claim  to  this  fund  as 
part  of  the  assets  of  the  estate  of  Wilson 
Read,  deceased.  John  Read,  administrator, 
etc.,  has  also  am)ealed.  The  decree  adjudges 
that  the  said  tmstee  pay  the  balance  In  his 
liands,  after  deducting  taxed  costs  and  coun- 
sel fees,  "to  snch  person  as  may  hereafter  be 
appointed  administrator  of  William  L.  Ben- 
nett, deceased."  Both  the  appellants  In  the 
petitions  of  appeal  challenge  the  form  of  this 
decree,  and  John  Bead,  In  his  petition  of  ap- 
peal, renews  his  claim  to  this  fund  as  admin- 
istrator of  Wilson  Read.  An  administrator  of 
William  L.  Bennett,  deceased,  was  a  necessary 
party  to  this  litigation  while  it  was  pending 
in  the  court  of  chancery.  The  conflicting 
claims  of  other  parties  to  this  fund  could  not 
be  litigated  in  the  absence  of  a  legal  represent- 
ative of  the  deceased.  The  decree  cannot  be 
sustained.  It  should  be  reversed,  and  the  rec- 
■onl  remitted. 


STATE  V.   LEE. 

(Supreme  Court  of  Errors  of  Connecticut. 

April  6,  1897.) 

Crimikal  Law— Appeal — Review— Weight   and 

SUFPICIEXCT  OP  EVIDENOE— ReFDSAI,  OP  COUTIH- 
dance— EXAMINATIOX  OF  JCKOBS  DHDBK  OATH — 
AbARTION- £TIDEt<CB— SUFVICIBNCT— FRBSCMP- 
TIONS. 

1.  Pub.  Acts  1893,  c.  51,  entitled  "An  act 
concerning  new  trials  of  civil  actions,"  which 
in  terms  appears  to  apply  only  to  civil  actions, 
and  authorizes  the  supreme  court  of  errors  to 
grant  a  new  trial  on  the  ground  that  the  verdict 
is  against  the  evidence,  applies  to  criminal 
cases, 

2.  On  appeal  a  new  trial  will  not  be  granted 
on_  the  ground  that  the  verdict  is  against  the 
evidence,  where  the  jury  have  passed  on  a 
mere  question  of  fact,  unless  the  verdict  is 
manifestly  against  the  evidence. 

8.  A  refusal  of  a  continuance  to  defendant 
on  the  ground  that  counsel  did  not  have  time 
to  prepare  for  trial,  will  not  be  disturbed  where 
a  plain  case  of  abuse  of  discretion  is  not  shown. 

4.  The  court  on  appeal  will  not  interfere 
with  the  refusal  of  the  trial  court  to  allow  de- 
fendant to  examine  each  juror  under  oatli. 

5.  In  a  prosecution  for  abortion  the  state 
showed  that  defendant  toolc  a  woman,  who  was 
then  pregnant,  to  a  certain  house  in  D.,  and 
there  assaulted  her,  and  used  the  means  set 
forth  in  the  information  to  procure  a  miscar- 
riage; that  without  accuseds  knowledge  she 
went  to  a  railroad  station,  where  she  remain- 
ed in  the  toilet  room  until  the  arrival  of  the 
train  for  N.;  that  she  rode  in  the  baggage  car 
to  N.,  where  she  went  to  an  hospital  named; 
and  that  on  the  same  day  she  was  delivered  of 
a  still-born  child.  Held,  that  the  woman  could 
testify  that  she  waited  in  such  toilet  room  be- 
cause she  was  afraid  of  defendant,  who  was 
standing  on  the  station  platform;  and  that  she 
left  the  station  through  a  window,  and  entered 
a  Iniggage  car,  in  which  she  rode  to  N. 

6.  The  conductor,  after  testifying  that  he 
saw  the  woman  standing  in  the  toilet  room, 
looking  out  of  the  station  door,  could  testify 
that  she  backed  out  of  the  window  feet  first, 
got  into  the  baggage  car,  and  rode  to  N.  in  it; 
that  "she  was  very  nervous,  excited,  and  looked 
awful  careworn  and  haggard";  and  that  "she 
looked  as  if  she  had  been  through  a  great  deal." 

7.  While,  under  Gen.  St.  g  1411,  which  pro- 
hibits the  use  of  any  means  with  intent  to  pro- 
cure upon  a  woman  an  abortion  "unless  the 
same  be  necessary  to  preserve  her  life  or  that 
of  her  unborn  child,"  the  state  must  establish 
the  truth  of  the  negative  averment,  in  the  ab- 
sence of  any  evidence  on  the  question,  the  pre- 
sumption that  a  miscarriage  is  not  necessary 
to  save  the  life  of  a  pregnant  woman  or  that 
of  her  unborn  child  is  sufficient  for  the  purpose. 

Appeal  from  superior  court,  .New  Haven 
county;  John  M.  Thayer,  Judge. 

J.  Edward  Lee  was  convicted  of  procuring 
an  abortion,  and  appeals.    Affirmed. 

Prentice  W.  Chase,  for  appellant  William 
H.  Williams,  State's  Atty.,  and  Alfred  N. 
Wheeler,  for  the  State. 

TORRANCE,  J.  In  the  court  below,  the  de- 
fendant, Lee,  was  convicted  of  the  statutory 
crime  of  procuring  an  abortion  or  miscarriage 
upon  the  woman  named  in  the  information, 
and  by  the  means  therein  described.  Within 
six  days  after  judgment,  Lee  filed  In  the  trial 
court  a  written  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  evi- 
dence,  which    motion   the  Judge   overmted. 
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Thereupon  the  defendant  filed  a  written  mo- 
tion, In  substance,  requesting  the  Judge  to 
certify  the  eyldence  in  said  cause  to  tills  court 
for  its  consideration,  to  the  end  that  a  new 
trial  might  be  had  If  this  court  should  be  of 
opinion  that  the  verdict  was  against  the  evi- 
dence. This  motion  and  reqiiest  the  judge  de- 
nied, but,  that  the  defendant  might  not  be  In- 
jured by  said  rulings,  if  erroneous,  the  judge 
certified  said  evidence,  and  made  it,  with  said 
motions  and  rulings,  a  part  of  the  record.  The 
defendant  also  appeals  from  the  judgment  of 
the  court  below  In  this  cause  for  the  matters 
set  forth  In  his  reasons  of  appeal.  In  this  cotirt 
the  state  filed  a  written  motion  to  dismiss  the 
defendant's  motion  for  a  new  trial  for  a  ver- 
dict against  evidence  for  the  following  reasons 
in  substance:  (1)  Because  the  defendant  had 
not  appealed  from  the  action  of  the  court  be- 
low in  overruling  and  denying  his  request  and 
motion  to  have  the  evidence  certified  to  this 
court.  (2)  Because,  as  this  Is  a  criminal  case, 
"this  court  has  no  jurisdiction  or  power  to  en- 
tertain or  grant  a  motion  of  this  character,  or 
a  new  trial  in  a  criminal  case,  on  the  gi'ound 
that  the  verdict  therein  is  against  the  evidence 
in  the  case."  (3)  Because  it  does  not  appear 
that  the  superior  court  was  dissatisfied  with 
the  verdict,  or  was  of  opinion  that  it  was 
against  the  evidence. 

This  motion  presents  the  question  Whether 
the  provisions  of  chapter  51  of  the  Public  Acts 
of  1893  apply  to  criminal  eases.  In  support  of 
the  view  that  they  do  not  so  apply,  it  is  urged 
by  the  state  that  the  act  is  entitled  "An  act 
concerning  new  trials  of  civil  actions,"  and 
that,  in  terms,  it  appears  to  apply  only  to  that 
class  of  actions,  and  not  to  prosecutions  for 
crime;  Ordinarily,  the  fact  that  the  act  ap- 
pears by  its  title  and  its  terms  to  be  confined 
in  its  operation  to  civil  actions,  would  be  con- 
clusive in  favor  of  the  contention  of  tibe  state, 
but  it  is  not  necessarily  so  in  this  case.  Un- 
der the  statute  first  passed  in  1821,  and  final- 
ly embodied  In  the  Bevision  of  1887  as  section 
1127,  this  cotirt  has  ever  since  exercised  tlie 
power  to  grant  new  trials  for  a  verdict  against 
evidence  In  criminal  cases  In  favor  of  the  ac- 
cused;  and  yet  the  statute  has  always  been 
printed  under  the  head  of  "Civil  Actions,"  and 
in  terms  it  appears  to  apply  only  to  such  ac- 
tions. For  a -great  many  years  past  It  has 
been  the  general  policy  of  this  state  to  give 
to  a  defendant  in  a  criminal  proceeding  sub- 
stantially the  same  remedies  by  way  of  new 
trial  or  by  proceedings  In  enov  as  are  given  to 
parties  in  civil  proceedings.  In  1843  this  court 
said  that:  "In  all  cases  of  conviction  In  crim- 
inal prosecutions  the  accused,  by  our  law.  Is 
entitled  to  relief  by  new  trial  in  the  same  man- 
ner as  in  civil  actions:  and  our  com-ts  do  not, 
in  such  cases,  as  is  sometimes  done  elsewhere, 
torn  the  convict  round  to  the  clemency  of  the 
pardoning  power,  where  the  penalty  alone  la 
remitted,  while,  though  be  may  be  innocent, 
the  disgrace  and  degradation  remain."  State 
V.  Brown,  16  Conn.  54,  59.  This  policy  was 
expressly  carried  out,   prior  to  the  present 


statute  allo^ng  appeals  to  this  court,  by  tiie 
law  allowing  the  defendant  In  criminal  prose- 
cutions relief  for  errors  of  law  by  way  of  mo- 
tion for  a  new  trial,  motion  In  error,  or  writ 
of  error,  as  in  dvU  cases  (Rev.  St  1875,  p.  539. 
!  16) ;  and  since  the  passage  of  the  statute  al- 
lowing appeals  it  has  been  carried  out  by  ex- 
pressly allowing  to  defendants  in  criminal 
cases  a  remedy  for  errors  of  law  by  way  of 
appeal  or  by  writ  of  error  as  In  civil  causes. 
Oen.  St  f  1635.  But  the  power  to  grant  a 
new  trial  in  a  criminal  case,  in  favor  of  the 
defendant,  for  a  verdict  manifestly  against 
the  evidence,  has  never  been  In  express  terms 
conferred  either  upon  this  court  or  the  superior 
court  The  act  of  1762,  finally  embodied  with 
no  substantial  change  of  terms  in  section  1125 
of  the  General  Statutes,  gives  to  the  courts 
named  in  said  section  power  to  grant  new 
trials  for  the  causes  therein  named;  but  this 
relates  to  dvil  actions,  and  has  always  ap- 
peared under  the  head  of  "Civil  Actions"  In 
our  statutes.  Notwitbstanding  tliis,  however, 
the  superior  court  has  for  a  great  many  years 
exercised  the  power  to  grant  new  trials  in 
criminal  cases  under  the  authority  of  this  stat- 
ute. Under  this  statute  it  lias  entertained  i)e- 
titions  for  a  new  trial  for  newly-discoverwl 
evidence  in  numerous  criminal  cases.  Lester 
V.  State,  11  Conn.  415;  Andersen  v.  State,  43 
Conn.  514;  Shields  v.  State,  45  Conn.  200; 
Hamlin  v.  State,  48  Conn.  92.  So  far  as  we 
are  aware,  however,  the  superior  court  lias 
never,  under  the  law  embodied  in  section  1125. 
attempted  to  grant  a  new  trial  in  a  crimin.Hl 
case  for  a  verdict  against  evidence;  and 
whether  It  now  possesses  such  a  power  under 
the  decision  in  Bissell  v.  Dlcl^erson,  64  Conu. 
61,  29  Ath  226,  Is  a  question  upon  which  it  is 
unnecessary  to  express  any  opinion.  In  1821 
power  was  conferred  upon  this  court,  under 
certain  circumstances,  to  grant  new  trials  for 
verdicts  against  evidence.  The  law  confer- 
ring this  pover,  with  no  substantial  change  of 
terms,  was  embodied  in  the  Revision  of  18S7 
as  section  1127;  and,  as  before  stated,  it  in 
terms  seems  to  relate  only  to  dvil  actlMis,  and 
has  always  appeared  tmder  that  title.  It  has, 
however,  always  been  regarded  as  conferrinjr 
upon  this  court  power  to  gi-ant  a  new  trial  for 
a  verdict  against  evidence  in  criminal  cases  in 
favor  of  the  defendant,  as  well  as  In  civil 
causes  in  favor  of  either  party;  and  this  prac- 
tical construction  of  the  statute  has  prevailed 
for  many  years.  As  early  as  1838  this  prac- 
tice of  seeking  relief  In  this  court  tn  criminal 
cases  for  verdicts  against  evidence  seems  to 
have  boen  firmly  established.  State  v.  Lyon. 
12  Conn.  487.  In  that  case  the  defendant  was 
convicted  of  burning  a  shop,  and  he  moved 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  against  the  evidence.  This  court 
granted  a  new  trial.  The  right  of  the  defend- 
ant in  that  case  to  the  relief  sought  Is  taken. 
for  granted  by  court  and  counsel,  for  no  ques- 
tion is  made  about  It.  In  Andersoi  v.  State, 
43  Conn.  516.  Carpenter,  J.,  speaks  of  the  pow- 
er of  this  court  in  both  civil  and  criminal 
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cases  to  grant  a  new  trial  wbere  the  verdict 
Is  agaiBfit  the  evidence,  and  seems  to  ground 
tbe  exdnalTe  poyrer  of  this  court  to  do  so  In 
Ixith  cases  upon  the  law  of  1821  as  then  em- 
bodied in  the  Revision  of  1875  (Utle  10,  c.  lu, 
{  31.  During  the  time  this  statute  was  in  force 
numeroos  motkms  for  new  trial  In  criminal 
cases,  made  by  defendants  tar  verdicts  against 
eridencv,  have  be«i  brought  to  this  comt,  and 
<»nsidered  by  It,  so  that  the  practice  in  this 
respect  must  be  regarded  as  firmly  establish- 
ed. Under  section  1127  of  the  General  Stat- 
ates,  however,  as  it  stood  prior  to  the  act  of 
1893  before  referred  to,  such  motloos  oould  be 
brought  to  this  court  only  under  certain  re- 
stiictioDS  and  conditions  prescribed  in  sold  sec- 
tion, one  of  which  was,  among  others,  that  the 
trial  court  should  be  of  opinion  that  the  ver- 
dict was  against  tbe  evMeace.  Tbe  act  of 
1898. in  effect  repealed  section  1127,  and  pro- 
Tided,  among  other  things,  that  such  motlous 
coold  be  bron^t  to  this  court  without  refer- 
ence to  the  opinion  of  tbe  trial  court  upon  the 
4Ioestloa  wheth^  the  verdict  was  against  the 
evidence,  and  Introduced  other  changes  In  the 
method  and  manner  of  bringing  such  motions 
to  this  court.  Bissell  v.  Dtckerson,  64  Conn. 
«1,  29  Ad.  226.  Although  the  act  of  1893  con- 
tains provisions  as  to  tbe  manner  of  bringing 
soch  motions  before  this  court  radically  dif- 
ferent from  those  contained  in  the  old  section 
1127,  yet  we  think  It  should  Ise  construed  as 
applying  to  criminal  as  well  as  civil  cases. 
Just  as  the  old  section  was.  "The  prindpal 
mischief  which  the  act  of  1893  had  in  view  evi- 
dently was  that  a  verdict  might  be  returned 
which  was  palpably  against  the  evidence,  and 
yet  the  trial  court  take  a  different  view  of  It, 
and  decline  to  rqxjrt  the  evidence  for  the  con- 
Bideration  of  the  court"  (Bissell  v.  Dickerson, 
64  (;onn.  70,  29  Atl.  229);  and  to  construe  It 
•.s  taking  away  the  power  of  this  court  to  con- 
sider motions  of  this  kind  In  criminal  cases— 
a  power  exercised  undo:  the  old  statute  since 
1821— simply  because  of  its  title  or  Its  terms 
would,  we  think,  under  the  circumstances,  be 
a  harsh  and  unwarranted  construction.  We 
are  of  opinion  that  the  motion  for  a  new  trial 
for  a  verdict  against  evidence  In  the  case  at 
bar  is  properly  before  this  court. 

The  next  question  la  -W-hether  the  verdict 
in  this  case  is  so  palpably  and  manifestly 
against  the  evidence  as  to  warrant  this  court 
in  granting  a  new  trial  on  this  ground.  The 
act  of  1893  has  made  no  change  in  the  prin- 
ciples which  determine  under  what  condi- 
tions a  verdict  may  be  set  aside  as  against 
evidence  (Johnson  v.  Norton,  64  Conn.  134, 
29  Atl.  242);  and  those  principles  have  been 
so  recently  stated  in  the  case  ]ust  cited,  and 
in  Brooks'  Appeal,  68  Conn.  294,  36  Atl.  47, 
that  any  fwrther  reference  to  them  here  is 
entirely  unnecessary.  After  reading  tbe  en- 
tire evidence  carefully,  and  duly  consider- 
ing the  same,  we  deem  it  suffloient  to  say 
that  the  verdict  is  not  against  the  evidence. 

The  quesdona  next  to  be  considered  are 
tiMM  epedfled  la  tbe  reasons  of  appeal,  and 


these  relate  to  certain  rulings  of  the  court 
below,  five  in  number,  and  to  certain  por- 
tions of  the  charge  to  the  Jury.  The  first 
error  assigned  Is  the  action  of  the  court  in 
refusing  to  continae  tbe  case  to  the  next 
criminal  term,  as  requested  by  counsel  for 
the  defendant.  This  motion  to  continue 
was  made  on  October  29th,  during  tbe  trial 
of  another  case  before  the  court  below.  In 
which  the  .counsel  for  the  defendant  was 
then  engaged,  and  was  based  upon  the 
ground  that,  If  the  trial  of  the  case  at  bar 
were  to  follow  the  one  then  up<«  trial,  tlie 
defendant's  counsel  would  not  have  time  to 
prepare  a  proper  defense.  Tbe  court  refus- 
ed to  continue  the  case,  but  directed  that  It 
should  not  be  called  earlier  than  the  27th 
of  October.  This  was  a  matter  largely 
within  the  discretion  of  the  trial  court,  and 
one  In  which  this  court  ought  not  to  inter- 
fere nnlern  tbe  record  shows  a  very  plain 
and  dear  case  of  the  abuse  of  such  discre- 
tion to  the  great  prejudice  of  the  defendant. 
Tbe  record  shows  nothing  of  the  sort.  For 
aught  that  appears,  the  discretion  vested  in 
the  trial  court  was  wisely  and  fairly  exer- 
cised, and  the  defendant  took  no  harm  from 
the  refusal. 

The  next  asslgfument  relates  to  tbe  refusal 
ot  the  court  to  permit  the  defendant's  attor- 
ney to  examine  each  Juror  under  oaGi.  Up- 
on this  point  the  record  shows  that  the  at- 
torney for  the  defendant  moved  for  permis- 
sion to  examine  each  Juror  under  oath,  giv- 
ing as  his  reasons  tberefor  the  following: 
"That  the  case  had  become  so  notorious 
through  newsi>aper  publications,  and  because 
of  the  fact  that  the  defendant  had  been  re- 
peatedly tried  in  said  court  for  charges  and 
crimes  of  a  similar  nature,  that  It  would  be 
difficult  to  find  twelve  men  in  the  county 
who  had  not  formed  an  opinion  of  the  case, 
or  who  had  not  become  prejudiced  against 
the  accused."  "A  similar  motion  by  the 
same  counsel  had  been  made  In  the  last  pre- 
ceding case  (State  v.  Morse)  and  had  been 
granted,  and  the  jurors  had  each  been  ex- 
haustively examined  by  counsel,  and  had 
been  fully  Instructed  by  the  court  as  to 
what  matters  of  opinion,  bias,  relationship, 
etc.,  w«uld  disqualify  them  to  sit  In  any 
criminal  cause.  The  court  was  of  opinion 
that  a  panel  of  fair  Jurors  to  try  the  de- 
fendant's case  could  be  Impaneled  in  the 
customary  way,  and  overruled  the  defend- 
ant's motion."  The  attorney  for  the  state 
then  stated  to  the  Jurors  the  name  of  the 
case,  and  the  nature  of  the  charges  against 
the  accused,  and  requested  that  if  any  of 
them  knew  anything  of  the  case,  or  had 
formed  any  opinion  as  to  the  guilt  or  Inno- 
cence of  the  accused,  or  knew  any  reason 
why  they  could  not  as  wholly  disinterested 
and  Impartial  men  try  the  case  between  the 
state  and  the  accused  fairly,  to  make  It 
known,  so  tiiat  they  might  be  excused. 
CJounsel  for  the  defendant  was  then  asked  tf 
he  desired  to  make  a  statement  to  the  Jury, 
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and  he  Bald  that  he  did  not.  The  court  then 
instructed  the  Jury  that  If  any  of  them  had 
formed  any  opinion  In  regard  to  the  case, 
one  way  or  the  other,  either  from  reading 
newspapers  or  hearing  about  the  case,  or  If 
related  to  the  parties,  or  conscious  of  any 
reason  why  they  should  not  sit  upon  the 
case,  It  was  their  duty  to  make  It  known  to 
the  court,  that  they  might  be  excused. 
"Thereupon  two  members  of  the  panel  In- 
formed the  court  that  they  had  formed  opin- 
ions Id  regard  to  the  case;  and.  It  appearing 
to  the  court  upon  Inquiry  that  the  opinions 
formed  were  of  such  a  character  as  to  dis- 
qualify those  Jurors  to  sit  upon  the  case, 
they  were  excused  by  the  court.  The  jurors 
remaining  were  then  called,  an  of^wrtunity 
given  to  the  state  and  the  accused  for  per- 
emptory challenges  (neither  of  whom  ex- 
hausted his  challenges),  and  from  those  ju- 
rors remaining  after  such  challenges,  a  pan- 
d  was  chosen  by  lot,  and  duly  sworn."  Un- 
der our  practice  the  accused  was  not  enti- 
tled, as  a  matter  of  strict  right,  to  have  the 
jurors  sworn  as  requested;  this  being  a 
matter  which  is  left  largely  to  the  discretion 
of  the  trial  court  State  t.  Hoyt,  47  Oonn. 
518.  In  the  case  at  bar  this  discretion  ap- 
pears to  have  been  properly  exercised,  and 
the  record  falls  to  show  how  the  defoidant 
was  In  any  way  harmed  by  the  refusal  of 
which  he  complains. 

The  next  three  reasons  of  appeal  relate 
to  rulings  upon  evidence,  and  may  be  con- 
sidered together.  Upon  the  trial  the  state 
offered  evidence  to  prove,  and  claimed  to 
have  proved,  that  the  defendant,  on  the  2'lth 
day  of  September,  1898,  took  the  woman 
named  In  the  Information,  "who  was  then 
six  months  pregnant  with  a  child  begotten 
by  him,  to  a  place  called  the  'Mansion 
House,' "  In  Derby,  and  that  there,  on  the 
following  day,  at  or  about  noon,  "with  the 
intention  to  procure  an  abortion,  he  assault- 
ed her,  and  used  the  means  set  forth  In  the 
Information  to  procure  a  miscarriage;  and 
that  shortly  afterwards,  without  the  knowl- 
edge of  the  accused,  she  left  the  Mansion 
House,  and  went  to  the  railroad  station, 
where  she  remained  In  the  toilet  room  until 
the  arrival  of  the  train  for  New  Haven; 
that  she  then,  with  the  aid  of  the  con- 
ductor of  the  train,  made  her  exit  from  the 
station  through  a  window,  entered  the  bag- 
gage car,  and  rode  in  the  baggage  car  to 
New  Haven,  and  there  went  to  Grace  Hos- 
pital, and  that  on  the  same  day,  at  about 
6  o'clock  in  the  afternoon,  at  the  hospital, 
she  was  delivered  of  a  still-born  child,  as  the 
result  of  the  defendant's  said  operation  at 
the  Mansion  House."  The  woman  was  call- 
ed as  a  witness  for  the  state,  "and  describ- 
ed what  occurred  before  and  after  the  ar- 
rival of  herself  and  the  defendant  at  the 
Mansion  House,  and  her  going  therefrom  to 
the  railroad  station  at  Derby,  and  her  await- 
ing the  train  there."  After  this  testimony 
was  given,  the  state's  attorney  asked  this 


witness  on  her  direct  examination  the  fol- 
lowing question:   "Describe  your  coming  to 
New  Haven,— how  you  came,  and  what  you 
did."    The  defendant  objected  generally  to 
this  question,  but  the  court  overruled  the 
objection,  and  the  defendant  excepted.    The 
witness  then  stated,  in  substance,  that  she 
waited  in  the  toilet  room  of  the  station  for 
half  an  hour  till  the  train  came,  because  she 
was  afraid  of  the  defendant,  who  was  then 
standing  on  the  station  platform;  that  she 
left  the  railroad  station  through  a  window, 
entered  a  baggage  car,  and   rode  to   New 
Haven  in  it.    The  conductor  of  the  train  was 
called  as  a  witness  by  the  state,  and,  hav- 
ing testified  that  he  saw  the  woman  stand- 
ing in  the  toilet  room,  looking  out  of  tha 
door  of  the  station,  was  then  asked  by  the 
state's  attorney  to  describe  what  was  done. 
The  defendant's  attorney  then  said,  "I  ob- 
ject to  what  was  done."    The  .objection  was 
overruled,    and    an    exception   taken.     The 
witness  then  stated,  in  substance,  that  the 
woman  backed  out  of  the  window,  feet  first, 
got  Into  the  baggage  car,  and  rode  to  New 
Haven  in  it.    He  was  then  asked  about  her 
appearance.   Counsel  for  defendant  object- 
ed, the  objection  was  overruled,  and  the  de- 
fendant excepted.   The  witness  answered  as 
follows;     "She  was  very   nervous,   excited, 
and  looked  awful  careworn  and  haggard. 
She  looked  as  If  she  had  been  through   a 
great  deal."     None  of  the  occurrences  thus 
testified   to   were   claimed   by   the  state    to 
have  beea  in  the  presence  of  the  defendant. 
Under  the  circumstances  disclosed  by   the 
record,   we  think   this  last  objection    was 
very  properly  overruled.    The  evidence  ob- 
jected to,  whatever  may  be  said  as  to  Its 
weight,  which  was  a  matter  for  the  Jary, 
tended  to  support  the  claims  of  the  state 
with  reference  to  what  had  been  done    to 
this   woman  in  the  forenoon  of  that   day- 
by  the  defendant    The  state  was  also,    we 
think,  entitled  to  show  that  the  woman  left 
the  Mansion  House  and  went  to  the  hospital 
In  New  Haven,  and  was  there  on  the  saiue 
day  delivered  of  a  still-born  child,  as    the 
result  of  the  operation  performed  upon  her 
by  the  defendant  in  Derby;    and  was  also 
entitled  In  a  general  way  to  show  by  what 
means  she  left  Derby  and  reached  the  hos- 
pitaL   Her  manner  of  entering  and  leaviu); 
the  station  at  Derby  was  unusual.    It  ten.l- 
ed  to  show  an  anxiety  on  her  part  to  eacai>e 
observation,  and  particularly  the  observa- 
tion of  the  defendant.    If,  in  fact  her  ob- 
ject was  to  avoid  his  eye,  and  this  because 
she  stood  in  fear  of  him,  tlie  acts  In  queBtion 
would  serve  to  confirm  the  evidence  previous- 
ly Introduced  of  the  brutal  violence  which 
she  had  recently  suffered  at  his  hands.     The 
superior  court  did  not  err  In  allowing    her 
to  testify  that  such  were  the  reasons  ■why- 
she  acted  as  she  did.    Her  conduct  was   ma- 
terial only  In  view  of  the  caase  for  it,  and 
she  knew  best  what  that  cause  was.    The 
story  could  not  be  fairly  understood  unless 
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tbe  whole  of  It  were  told.  Her  Intent  char- 
acterized her  acts,  but  was  only  partly  evi- 
denced by  them.  To  make  It  apparent,  It 
was  necessary  to  bring  It  out  by  positive 
testimony;  and  that  could  only  come  from 
her.  The  existence  of  a  mental  state  such 
as  an  apprehension  of  fear  under  certain  cir- 
comstances  Is  a  fact  to  be  proved,  like  every 
other  fact,  by  the  best  evidence  of  which 
tbe  nature  of  the  case  admits. 

The  last  assignment  relates  to  the  charge  to 
the  jury.  The  record  upon  this  point  is  as  fol- 
luws:  "The  defendant's  counsel  orally  request- 
ed the  court  to  charge  tbe  Jury  that  it  was  In- 
cmnbent  on  the  state  to  prove  not  only  that 
the  accused  committed  acts  with  the  Intent  to 
commit  an  abortion,  but  that  It  was  not  nec- 
essary for  the  purpose  of  preserving  the  wo- 
man's life,  or  that  of  the  unborn  child."  The 
court  did  not  ao  charge,  but,  having  instructed 
the  Jury  that,  "If  it  be  so  that  the  accused 
did  use  such  means,  if  It  appear  from  the  evi- 
dence that  it  was  necessary  to  use  such  means 
to  preserve  her  life,  or  that  of  her  unborn 
diild,  then  the  accused  could  not  be  guilty," 
chaiged  them  as  follows:  "It  has  been  claim- 
ed In  reference  to  this  matter  that  It  Is  hicum- 
tent  upon  tbe  state  to  prove  not  only  the  fact 
of  the  use  of  means  to  procure  the  abortion  by 
the  accused,  and  with  the  intent  to  procure  a 
miscarriage,  but  that  the  state  must  also  estab- 
lish the  fact  that  it, was  not  necessary  to  save 
the  life  of  tbe  woman  or  the  child.  But  the 
law  assumes  that  under  ordinary  circumstan- 
ces such  means  are  not  necessary  to  save  the 
life  of  either  the  mother  or  the  child;  and  the 
fact  that  it  is  necessary  to  use  such  means, 
or  to  procure  a  miscarrlnge,  is  a  matter  of  de- 
fense, which  the  accused  may  establish  if  Sfuch 
be  the  fact;  but  it  is  not  incumbent  on  the 
state,  in  the  first  instance,  to  establish  tbe 
negative,— that  it  was  not  necessary.  If  the 
act  la  committed  with  the  Intent  alleged,  it  is 
not  incombeut  on  the  state  to  establish  the 
fact  that  it  was  not  necessary  to  save  the  life 
of  the  mother  or  of  tbe  Child."  The  statute 
(Gen.  St  S  1411)  upon  which  the  information 
In  this  case  is  based  prohibits  the  use  of  any 
means  with  Intent  to  procure  upon  a  woman 
a  miscarriage  or  abortion,  "urJess  the  same  be 
necessary  to  preserve  her  life  or  that  of  her  un- 
born child."  The  Information  in  this  case  con- 
tains two  counts,  and  in  both  it  Is  alleged  that 
tbe  act  chaiged  against  the  defendant  was  not 
necessary  to  preserve  the  life  of  the  woman 
or  that  of  the  unlwm  child.  Where  the  ex- 
ception, as  here,  Is  contained  In  the  clause  of 
the  statute  which  describes  or  defines  the 
crime,  apparently  as  a  part  of  the  description 
or  definition,  it  is  almost  universally  held  that 
the  exception  in  the  statute  must  be  negatived 
in  the  Indictment  or  information.  BIsb.  St. 
Crimes  (2d  Ed.)  pars.  755,  1042-1014,  and 
cases  cited;  Whart  Cr.  Law  (10th  Ed.)  par. 
597,  and  cases  cited.  Assuming,  then,  that  it 
iras  necessary  to  negative  the  statutory  excep- 
tion In  this  case,  two  questions  arise:  (1)  Was 
it  Incunbent  upon  the  state  to  finally  establish 


tbe  truth  of  the  negative  averment?  (2)  If  so, 
was  it  bound,  under  tbe  drctunstances  dis- 
closed by  the  record,  to  offer  testimony  in  sup- 
jjwrt  of  the  averment  as  claimed  by  the  defend- 
ant? We  think  it  was  Incumbent  upon  the 
state  in  some  way  to  establish  the  truth  of 
the  negative  averment  The  want  of  necessity 
was  an  element  of  the  crime  as  charged  in 
the  information,  as  much  so  as  tbe  act  or  the 
intent  charged,  and  the  burden  of  proving  the 
former  as  well  as  the  latter  elements  rests  up- 
on the  state  for  the  same  reason,  namely,  be- 
cause under  our  law  it  la  the  duty  of  the  state 
to  prove  guilt,  and  not  that  of  the  accused  to 
prove  limocence.  See  1  BIsh.  Cr.  Proc.  pais. 
1049-1052.  The  first  question,  then,  must  b« 
answered  In  the  affirmative.  But  from  this  It 
by  no  means  follows  that  the  second  must  be 
80  answered.  The  truth  of  this  negative  aver- 
ment as  part  of  the  state's  case  must  In  some- 
way be  made  prinoa  facie  to  a.pgeai  at  the  trial; 
but  It  need  not  necessarily  be  so  made  to  ap- 
pear by  evidence.  For  Instance,  where  there 
is  a  presumption  of  law  in  favor  of  the  truth 
of  an  averment  of  this  kind,  the  state  may,  in. 
the  first  instance,  and  until  evidence  to  the 
contrary  is  introduced  by  the  defendant,  rest 
upon  the  presumption.  Just  as  It  might  upon 
evidence  sufficient  to  make  out  a  prima  fade 
case.  In  such  a  case  the  burden  of  proving 
tbe  averment  still  rests  upon  the  state,  but 
by  the  presumption  It  is  relieved  for  the  time 
being  from  introducing  evidence— testimony— 
in  support  of  the  averment,  because  tbe  pre- 
sumption, under  such  circumstances,  stands 
In  the  place  of  evidence.  Thus,  in  Indictments 
for  murder  according  to  what  appears  to  be 
the  weight  of  authority,  the  fact  of  the  sanity 
of  the  accused  is  an  element  of  the  crime,  a 
part  of  the  government's  case,  although  it  is 
only  impliedly,  and  not  in  terms,  alleged;  and: 
the  burden  of  proving  it— that  Is,  the  du^  to 
show  its  existence  In  some  way— rests  upon 
the  state,  and  remains  upon  It  throughout  the 
trial.  State  v.  Jones,  50  N.  H.  369;  People  v. 
Garbutt,  IT  Mich.  9;  State  v.  Crawford,  11 
Kan.  32;  Dacey  v.  People,  116  III.  555,  6  N. 
E.  165;  Com.  v.  Heath,  11  Gray,  303;  Brother- 
ton  V.  People,  75  N.  Y.  159.  But  according  to 
these  authorities,  and  to  all  authorities,  so  far 
as  we  are  aware,  the  state  is  not  obliged,  in 
tbe  first  Instance,  and  as  i>8rt  of  Its  case,  to 
produce  affirmative  evidence  of  sanity.  The 
presumption  Is  that  all  men  are  sane,  and  tbe 
state,  in  the  first  Instance,  and  In  the  absence 
of  evidence  of  insanity,  may  rest  upon  that 
presumption.  If  the  accused  puts  his  defense- 
on  the  dalm  that  he  is  Insane,  he  must  intro- 
duce evidence  to  that  effect  If  he  Is  silent, 
the  presumption  may  prevail.  State  v.  Hoyt, 
47  Conn.  518.  This  presumption  as  to  sanity 
is  founded  upon  the  common  experience  that 
sanity  is  tbe  general  rule,  insanity  the  compa- 
ratively rare  exception,  and  that  what  Is  com- 
mon In  general  prevails  In  the  particular  case. 
We  think  it  is  equally  a  matter  of  common 
experience  that  the  ability  to  bear  and  bring 
forth  children  is  the  rule,  and  that  the  neces- 
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sity  of  procuring  an  abortion  or  miscarriage  in 
order  to  save  the  life  of  mother  or  child  Is  the 
rare  exceptl(»);  that  the  presumption  Is  against 
such  neccssitr;  and  that  the  state,  in  the  first 
instante,  and  In  the  absence  of  evidence  to  the 
contrary,  may  rest  on  that  presumption  In  cases 
brought  under  the  statute  In  question.  In  the 
case  at  bar  the  state  offered  evidence  of  the  act 
and  the  intent  as  charged,  and  rested,  without 
having  offered  any  specific  testimony  in  sup- 
port of  the  negative  averment.  No  testimony 
was  offered  on  behalf  of  the  accused.  It  was 
imder  these  dreumstances  that  the  request  was 
made  and  the  charg^e  given  as  set  forth  In  the 
record.  We  think  the  court  properly  refused 
to  comply  with  the  request,  and  did  not  err  In 
its  charge  aa  claimed  In  the  assignment  of  er- 
ror. The  jury  were,  doubtless,  property  in- 
fitntcted  that  It  was  incumbent  upon  the  state 
to  prove  all  and  every  essential  element  of  the 
<:rime  beyond  a  reasonable  doxibt,  that  the  bur- 
den of  proof  In  this  respect  was  upon  the  state, 
and  that  the  presumption  was  that  he  was  In- 
nocent until  his  guilt  was  proved;  for  no  com- 
plaint is  made  about  any  part  of  the  diarge 
save  the  part  hereinbefore  quoted.  In  this 
part  rf  It  th^  were,  in  effect,  told  that  W  It 
appeared  from  tlie  evidence  that  what  waa 
done  toy  the  defendant  was  necessary  to  save 
the  life  of  the  woman  or  of  the  unborn  child, 
the  accused  could  not  be  guilty;  that  the  pre- 
sumption was  that  no  such  necessity  existed; 
that  the  state  might  rest  on  that  presumption 
In  the  first  Instance,  In  the  absence  of  evidence 
to  tbie  contrary;  and  that  imder  such  circum- 
stances It  was  for  the  defendant  to  go  forward 
with  evidence,  If  he  desired  to  overcome  the 
presumption  against  htan.  This,  we  think,  was 
a  correct  statement  of  the  law.  There  is  no  er- 
ror.   Hie  other  judges  concurred. 


STATE  V.  MAIN. 

(Supreme  Court  of  Errors  of  Connecticut. 
AprU  6.  1897.) 

Cbiminal  Law — Violatios  of  Statute — Coksti- 
TUTioNAUTT— Police  Power— Due  Psooess  op 
Law— Ji-KT — Excessive  Fi.nes— Qokstioss  for 
Court — Jcdiciai.  Notice— Records  —  Expert 
Evidence. 

1.  Gen.  St  }  1030,  providing  that  "the  court 
shall  state  its  opinion  to  the  jury  upon  all  ques- 
tions of  law  arising  in  the  trial  of  a  criminal 
cause,  and  submit  to  their  consideration  both 
the  law  and  the  facts,  without  any  direction 
how  to  find  their  verdict,"  does  not  authorize, 
in  a  prosecution  based  on  a  statute,  a  charge 
for  the  jury  "to  consider  the  legal  questions  re- 
garding the  constitntionallty  of  the  statute  in 
question;  and,  if  they  conscientiously  believe 
that  the  statute  is  UDConatitutionai  upon  any 
of  the  Rrounds  claimed,  then  they  should  acquit 
the  defendant." 

2.  The  question  whether  a  statute  called  in 
question  in  a  prosecntion  lor  a  violation  of  its 
provisions  is  so  uncertain  as  to  be  void  is  to 
be  determined  by  the  court. 

S.  The  courts  will  take  judicial  notice  of  the 
prevalence  aad  aerious  duiraeter  of  the  disease 
termed  "peach  yellows,"  ordinarily  resulting  in 
the  premature  death  of  the  tree  affected ;  and 
whether  the  general  assembly  was  justified  in 


enacting  a  statute  looking  to  its  suppression 
(Pub.  Acts  1893,  c.  216>  is  not,  therefore,  a 
question  for  the  jury. 

4.  It  was  in  the  police  power  of  the  general 
assembly  to  order  the  destruction  of  a  tree,  af- 
fected by  the  "yellows,"  without  compensation 
to  the  owner,  and  against  his  will. 

5.  The  summary  destruction  by  the  state  of 
trees  affected  with  "peach  yellows"  is  within 
the  rule  that  whatever  is  dangerous  to  public 
health  may  be  summarily  abated;  and  beuoe 
the  owner  has  no  right,  before  tiie  trees  are 
condemned,  to  a  jury  trial  of  the  question 
whether  they  are  so  diseased. 

6.  Whether  the  fine  prescribed  in  a  statute 
for  its  violation  ia  exceasive  is  a  question  of 
law. 

7.  The  record  of  a  public  board  cannot  be 
orally  impeached  in  a  collateral  proceeding  in 
which  it  has  been  introduced  in  evidence. 

8.  Under  Pvb.  Acts  1893,  c.  216,  i»«viding 
that  the  commissioner  or  deputy  commissioner 
of  "pencb  yellows"  shall  visit  peach  orchards 
where  the  disease  is  suspected,  make  a  personal 
investigatioB,  and  order  tlie  deatrnction  of  ib- 
fected  trees,  a  deputy  oommisaioiter  may  be  per- 
mitted, in  a  prosecution  for  failure  to  destroy 
trees  as  ordered,  to  testify,  without  qualifying 
as  an  expert,  that,  after  an  examiuataon  of  de- 
fendant's orchard,  he  condemned  trees  which 
were  diseased  with  the  "peach  yellowa." 

Appeal  from  auperior  court.  New  Londoo 
county;   Milton  A.  Shumway,  Judge. 

Amasa  M.  Main  was  convicted  of  a  rlola- 
tlcw  of  the  statute  relating  to  "peach  yeUows," 
and  ai^peals.     No  error. 

Donald  G.  Perkins,  for  appellant     Solomon 

Lucas,  State's  Atty. 

BALDWIN,  J.  Upon  the  trial  of  this  cause, 
the  defendant  claimed  that  the  statute  (Pub. 
Acts  1893,  c.  216)  upon  which  the  prosecution 
w.is  based  was  unconstitutional  for  various 
reasons,  and  asked  the  court  to  Instruct  the 
Jury  as  follows:  "The  jury  are  the  Judges 
of  the  law  bearing  upon  the  case,  as  well  as 
the  facts;  and  they  are  entitled,  and  It  Is 
their  duty,  to  consider  the  legal  questions  re- 
garding the  constitutionality  of  the  statute  in 
question;  and.  If  they  conscientiously  believe 
that  the  statute  Is  unconstitutional  upon  any 
of  the  grounds  claimed,  then  they  should  ac- 
quit the  defendant."  The  court  refused  to 
charge  as  thus  requested,  and  Instructed  tbe 
Jury  that  the  statute  (Gen.  St  8  1630)  made 
them  the  judges  of  the  law,  but  not  In  such 
a  sense  that  they  were  at  liberty  to  dlsregnnl 
it;  that,  when  their  Judgment  was  satlsBel 
as  to  what  the  law  was,  that  law,  as  thus 
ascertained,  was  binding  upon  them;  that.  In 
the  opinion  of  the  court,  the  statute  upon 
which  the  prosecution  was  brought  was  a  con- 
stitutional and  valid  law;  but  that,  tmdcr 
the  limitations  already  stated,  they  were  the 
judges  of  the  law,  as  well  as  of  the  facts; 
and  It  was  for  them  to  say,  on  all  the  evi- 
dence, and  under  the  law  aa  they  should  And 
It  to  be,  and  as  they  conscientiously  believed 
It  to  be,  whether  the  accused  was  guilty  or 
not  guilty.  There  is  nothing  In  this  part  of 
the  charge  of  which  the  defendant  can  com- 
plain. Constitutional  law.  In  the  form  which 
It  has  taken  In  the  United  States,  is  an  Amer- 
ican graft  on  English  jurisprudence.     Its  prin- 

Digitized  by 'V^jOOQIC 


CODIl.) 


STATE  V.  MAIN. 


81 


dples  and  rules  are  mainly  the  work  of  the 
present  century.  They  rest  upon  the  funda- 
mental conception  of  a  supreme  law,  express- 
ed In  written  form,  In  accordance  with  which 
all  private  rights  must  be  determined  and  all 
public  anthorlty  administered.  The  constito- 
tion  of  Connecticut  (article  2)  has  divided  the 
powers  of  goTemment  Into  three  distinct  de- 
partments, each  confided  to  a  separate  magis- 
tracy. To  one  of  these  departments  is  intrust- 
ed (article  5)  the  judicial  power  of  the  state. 
In  all  cases  where  the  meaning  of  a  written 
document  Is  to  be  collected  from  the  words 
lo  which  It  Is  expressed,  its  construction,  if 
called  in  question  in  the  course  of  a  Judicial 
proceeding,  is  to  be  determined  by  the  court 
This  Is  a  proper  and  necessary  exercise  of 
Jadldal  power.  It  belongs,  therefore,  to  the 
magistracy  to  which  the  exercise  of  this  pow- 
er has  been  confided  by  the  constitution,  to 
determine  the  meaning  and  effect  of  the  words 
In  which  that  Instrument  is  expressed. 

The  defendant  contends  that  as,  by  Gen.  St 
{ 1630,  it  Is  enacted  that  "the  court  shall  state 
Its  opinion  to  the  jury  upon  all  questions  of 
law  arisliig  lo  the  trial  of  a  criminal  cause, 
and  submit  to  their  consideration  both  the 
law  and  the  ttiets,  without  any  direction  how 
to  find  their  verdict,"  the  superior  court,  in 
the  case  at  bar,  were  bound  to  submit  to  the 
determlnatloD  of  the  jury  the  meaning  and 
effect  of  the  constitution,  in  Its  bearing  upon 
the  validity  of  the  statute  under  which  he 
was  prosecuted.  If  this  contention  could  be 
snppMted,  it  Urould  follow  that  the  general 
assembly  has  power  indirectly  to  transgress 
the  constitutional  limitations  which  the  people 
have  imposed  upon  the  exercise  of  leglBlatlve 
power.  It  is  undisputed  that  that  body  can- 
not enact  a  law  which  Is  In  conflict  with  the 
constitution.  But  if  it  can  enact  a  law  that 
juries.  In  certain  cases,  shall  decide  between 
the  constitution  and  a  statute,  where  It  Is 
claimed  by  a  party  to  the  proceeding  that 
they  are  In  conflict,  the  legislative  magistracy 
can  thus  invest  the  jury  with  a  prerogative 
which  it  does  not  itself  possess,  and  can  take 
that  prerogative  away  from  the  judicial  mag- 
istracy, which  does  possess  it,  under  the  tri- 
partite division  of  the  powers  of  government 
apon  which  our  constitution  rests. 

These  questions  first  claimed  the  serious  at- 
tentlan  of  the  court  and  bar  of  the  United 
.'States  in  connection  with  the  prosecutions 
growing  out  of  the  sedition  law  of  1798.  By 
that  act  of  congress  It  was  provided  that  In 
any  prosecution  for  libel  the  truth  might  be 
Riven  in  evidence,  and  the  jury  should  have 
"a  right  to  determine  the  law  and  the  fact  un- 
der the  direction  of  the  court,  as  In  other 
cases."  Notwithstanding  this,  the  circuit 
courts  unifonnly  held  that  the  jury  could  not 
pass  upon  the  constitutionality  of  the  statute. 
C.  8.  V.  Lyon,  Whart.  St.  Tr.  338,  336,  Fed. 
Ca«.  No.  8,646;  U.  8.  v.  Callender,  Whart.  St 
Tr.  688.  713,  718,  Fed.  Oas.  No.  14,709.  In 
the  latter  of  these  cases,  Mr.  Justice  Chase  ob- 
served Id  his  charge  that,  by  the  provision 
37A.-« 


above  quoted,  "a  right  is  given  to  the  jury 
to  determine  what  the  law  is  in  the  case  be- 
fore them,  and  not  to  decide  whether  a  stat- 
ute of  the  United  States  produced  to  them  Is 
a  law  or  not  or  whether  It  Is  void,  under  an 
opinion  that  It  Is  unconstitutional;  fliat  is,  con- 
trary to  the  constitution  of  the  United  States. 
I  admit  that  the  jury  are  to  compare  the  stat- 
ute with  the  facts  proved,  and  then  to  decide 
whether  the  acts  done  are  prohibited  by  the 
law,  and  whether  they  amount  to  the  offense 
described  in  the  indictment  This  pow«:  the 
Jury  neceBsarlly  possess,  in  order  to  enable 
them  to  decide  on  the  guilt  or  Innocence  of  the 
person  accused.  It  Is  one  thing  to  decide  what 
the  law  Is,  on  the  facts  proved,  and  another 
and  a  very  different  thing  to  determine  that 
the  statute  produced  Is  no  law.  To  decide 
what  the  law  is,  on  the  facts,  is  an  admission 
that  the  law  exists.  If  there  is  no  law  In  the 
case,  there  can  be  no  comparison  between  it 
and  the  facts;  and  it  Is  nnnecessary  to  estab- 
lish facts  before  it  is  ascertained  that  there  Is 
a  law  to  punish  the  commission  of  tuem.  The 
existence  of  the  law  is  a  previous  htquiry,  and 
the  inquiry  Into  facts  is  altogether  unneces- 
sary. If  there  is  no  law  to  which  the  facts  can 
apply.  By  this  right  to  decide  what  the  law  is 
In  any  case  arising  imder  the  statute,  I  can- 
not conceive  that  a  right  is  given  to  the  petit 
jury  to  determine  whether  the  statute  (under 
which  th^  claim  this  right)  Is  constitutional 
or  not  To  determine  the  validity  of  the  stat- 
ute, the  constitution  of  the  United  States  must 
necessarily  be  resorted  to  and  considered,  and 
Its  provisions  Inquired  into.  It  must  be  de- 
termined whether  the  statute  alleged  to  be 
void,  because  contrary  to  the  constitution,  is 
prohibited  by  It  expressly  or  by  necessary  im- 
plication. Was  it  ever  intended  by  the  framera 
of  the  constitution  or  by  the  people  of  America 
that  it  should  ever  be  submitted  to  the  exam- 
ination of  a  jury  to  decide  what  restrictions 
are  expressly  or  impliedly  Imposed  by  it  on 
the  national  legislature?  I  cannot  possibly  be- 
lieve that  congress  Intended  by  the  statute  lO 
grant  a  right  to  a  petit  jury  to  declare  a  stat- 
ute void.  ♦  •  •  I  have  uniformly  delivered 
the  opinion  'that  the  petit  jury  have  a  right 
to  decide  the  law  as  well  as  the  fact,  in  crimi- 
nal cases,'  but  It  never  entered  into  my  mind 
that  they  therefore  had  a  right  to  determine 
the  constitutionality  of  any  statute  of  the  Unit- 
ed States."  Callender's  Case  was  tried  In  1800. 
and  the  grounds  upon  which  the  charge  was 
based,  so  far  as  concerns  the  point  now  under 
consideration,  have  since  been  repeatedly  ap- 
proved by  American  courts  of  last  resort. 
Com.  V.  Anthes,  5  Gray,  185,  191,  192;  Pierce 
V.  State,  IS  N.  H.  536,  553,  581;  Franklin  v. 
State,  12  Md.  236,  245,  246;  Sparf  v.  U.  S.. 
166  U.  S.  51,  71,  15  Sup.  Ct.  273. 

Gen.  St  {  1630,  which  first  appears  ia  the 
Revision  of  1821,  was  not  Intended  to  narrow 
the  functions  of  the  court  but  rather  to  en- 
large them.  State  v.  Fetterer,  65  Conn.  287. 
291,  32  Atl.  394.  Trial  by  Jury  In  criminal 
cases  had,  for  more  than  a  century  before  the 
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adoption  of  our  constilutlou,  become  some- 
tliiiig  very  different  in  Connecticut  from  what 
It  was  under  the  common  law.  The  Judges, 
after  the  first  generation  of  colonists  (among 
whom  were  some  who  had  been  trained  for 
the  English  bar)  had  passed  away,  had  sel- 
dom received  any  special  legal  education. 
They  did  not  assume  to  express  any  opinion  of 
their  own  to  the  Jury  on  points  of  law,  con- 
tenting themselves  with  simply  recapitulating 
in  the  charge  the  points  made  by  counsel.  2 
Swift's  System,  258,  401.  If  a  verdict  of 
guilty  were  returned  in  the  county  court,  the 
prisoner  had,  by  a  statute  passed  In  1705,  an 
absolute  right  of  "review";  that  Is,  to  a  new 
trlaL  Comp.  St  1715,  p.  131.  As  soon  as  the 
Judicial  establishment  of  the  state  was  re- 
organized, In  1806,  by  placing  only  trained 
lawyers  npon  the  bench,  the  Judges  began  the 
restoration  of  trial  by  Jury  to  something  like 
Its  form  at  common  law.  General  Rules  of 
Practice,  3  Day,  28.  The  general  assembly 
took  action  in  the  same  direction  in  1812  (Sess. 
Laws  1812,  c.  15,  p.  106);  and  In  1818  the 
framers  of  the  constitution  completed  the 
work  (article  1.  i  21). 

Trial  by  Jury  had  lo8t,nnder  our  colonial  gov- 
ernment, its  native  strength  and  dignity.  Leg- 
islation and  Judicial  practice  had  done  some- 
thing towards  their  restoration.  The  constitu- 
tion, in  providing  that  the  right  of  trial  by  Jury 
should  remain  inviolate,  was  designed  to  per- 
petuate Its  essential  characteristics,  as  they  ex- 
isted at  common  law;  preserving  its  substance, 
while  leaving  its  form  to  be  regulated  from  time 
to  time  as  the  legislative  power  might  deem  the 
public  Interests  to  require;.  Ouile  v.  Brown,  38 
Conn.  237,  243;  State  T.  Worden,  46  Conn. 
349,  365.  The  effect  of  the  statutory  provi- 
sions in  the  Revision  of  1821,  by  which  it  was 
sought  to  give  proper  effect  to  the  declaration 
of  rights  in  this  particular,  was  probably  not 
fully  apprehended  by  those  who  penned  them. 
Chief  Justice  Swift,  who  was  one  of  the  re- 
visers, states  in  his  Digest,  with  reference  to 
Gen.  St.  {  1630,  that  It  precludes  the  court 
from  expressing  any  opinion  on  the  facts,  or 
giving  any  direction  to  the  Jury  with  regard 
to  them,  and  so  that  the  Judge  is  made  a  mere 
cipher,  as  it  respects  the  facts  in  criminal  cases, 
>md  the  Jury  deprived  of  that  braeflt  from  his 
ability  and  experience  which  in  other  states, 
where  the  common  law  Is  recognized,  is  se- 
cured by  his  explanation  and  illustration  of 
the  testimony,  and  the  statement  of  his  opinion 
as  to  its  weight  and  sufficiency.  2  Swift's 
Digest,  412.  The  Judicial  construction  of  the 
statute,  however,  has  always  been  otherwise; 
and  it  is  settled  by  a  long  course  of  decisions 
that  the  Judge  can,  and,  wherever  it  seems 
necessary,  should,  in  the  charge,  give  his  own 
opinion  of  the  nature,  bearing,  and  force  of 
the  evidence  adduced.  State  v.  Rome,  Gi 
Conn.  329,  336,  30  Atl.  57.  The  meanhig  of  a 
statute  must  always  depend  on  the  words 
used  and  the  intention  as  thus  expressed. 
Furntoire  Co.  v.  Cram,  03  Conn.  433,  438.  28 
Atl.  540;  Dartmouth  College  v.  Woodward,  4 


Wheat.  518.  Courts  cannot  with  safety  pro- 
ceed under  any  other  rule,  even  if  satlsfinl 
that  this  expressed  intention  was  not  tliat 
which  the  legislature  designed  to  express  or 
that  understood  by  contemporary  expositors. 
It  has  been  assumed  In  some  of  the  dedsiom 
of  this  court  that  the  statute  now  under  con- 
sideration (Gen.  St.  f  1630)  may  subject  to  the 
determination  of  the  Jury  In  criminal  cases 
questions  of  statutory  or  common  law  to  a 
greater  extent  than  would  otherwise  have  been 
allowed.  State  v.  Buckley,  40  Conn.  248: 
State  V.  Thomas,  47  Conn.  546,  551.  If  tliis 
be  so,  it  would  not  follow  that  it  has  subjected 
to  their  determination  any  question  of  con- 
stitutional law.  It  is  true  that  the  requestiB 
for  instructions,  which  came  under  review  in 
the  cases  above  cited,  related  to  questions  o( 
that  nature;  but  the  distinction  between  con- 
stitutional law  and  other  law  was  not  alluded 
to  In  argument  or  considered  by  the  court. 
We  have  now  found  it  necessary  to  consider 
it  fully,  and  are  satisfied  that  to  hold  the  stat- 
ute to  mean  that  It  Is  in  the  rightful  province 
of  the  Jury  to  determine  the  true  construction 
of  the  constitution  In  criminal  cases  would  be 
to  attribute  to  the  general  assembly  an  in- 
tent to  trench  upon  the  Judicial  power,  ami 
give  to  verdicts  a  superior  force  to  that  of  the 
words  of  the  constitution  itself. 

At  common  law  no  Jury  ever  exercised  such 
a  function,  for  there  was  no  written  con- 
siitution  under  which  the  government  was 
created,  and  by  which  its  limitations  were 
established.  The  constitutional  guaranty 
that  the  right  of  trial  by  Jury  shall  remain 
inviolate  lends,  therefore,  no  aid  to  the  de- 
fendant's position.  On  the  other  hand,  the 
section  of  the  declaration  of  rights  (cionsi. 
art  1,  {  7)  which  declares  that  "in  all  pros- 
ecutions or  Indictments  for  libels  the  trutli 
may  be  given  in  evidence,  and  the  Jur; 
shall  have  the  right  to  determine  the  law  and 
the  facts,  under  the  direction  of  the  court" 
implies  that,  but  for  such  a  declaration,  it 
would  be,  to  say  the  least,  doubtful  whether. 
in  prosecutions  for  that  offense,  the  Jury 
could,  under  the  principles  of  the  common 
law,  determine  the  law  of  the  case  by  their 
verdict  On  that  subject  there  had  been 
a  sharp  contest  between  the  English  bar 
and  the  English  bench.  In  1792,  only  2ii> 
years  before  the  adoption  of  our  constitu- 
tion, it  had  been  affirmed  by  the  12  Judges 
of  England,  hi  response  to  qnestiona  put  to 
them  by  the  house  of  lords,  that  the  general 
criminal  law  was  also  the  law  of  libel, 
and  that  in  prosecutions  for  that  offense  it 
was  the  duty  of  the  Judge  to  declare  to  the 
Jury  what  the  law  was,  and  their  duty, 
should  they  find  a  general  verdict,  to  com- 
pound It  of  the  fact  as  it  appeared  in  evi- 
dence before  them,  and  of  the  law  as  it 
was  declared  to  them  by  him.  Annual  Reg- 
ister for  1792,  Chron.  69,  75.  The  same  rule 
was  laid  down  In  1803  by  Chief  Justice  Lew 
is,  in  an  important  prosecution  of  this  nature 
In  New  York.    People  v.  Croswell,   3  Johns 
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(as.  337,  341.  The  earliest  state  constltu- 
tiun  In  which  Indictments  for  libel  are  specif- 
iialiy  mentioned  is  that  oiT  Pennsylvania, 
adopted  in  17S0,  two  years  before  the  passage 
of  Fox's  libel  bill  in  parliament,  in  which 
it  was  declared   that  in   such   proceedings 

•  the  jury  shall  have  the  right  to  determine 
The  law  and  the  facts,  under  the  direction 
of  the  court,  as  in  other  cases."  2  Foore's 
(tiarters  &  Const,  p.  1554.  Constitutional 
proTisions  similarly  phrased  were  adopted 
by  Delaware  in  1792,  by  Iventacky  in  1792 
and  17'J9,  by  Tennessee  in  1796,  and  by  Il- 
linois In  August,  1S18.    1  Poore's  Charters 

*  Const,  pp.  278,  447,  855,  666;  2  Poore's 
Cbarters  &  Const,  p.  1674.  The  same  terms 
were  also  Introduced,  as  has  been  stated,  in 
Uie  sedition  act  of  179&  In  1817,  Mississippi 
pat  into  her  declaration  of  rights,  from 
wblch  that  in  onr  constltntlon,  adopted  in 
September  of  the  following  year,  was  large- 
iy  copied,  a  section  precisely  Identical  with 
that  now  under  consideration.  2  Poore's 
Charters  &  Const,  p.  10^.  It  will  be  re- 
Dcariwed  that  the  words  "as  in  other  cases" 
were  thus  dropped  by  Mississippi,  and,  fol- 
lowing her  lead,  by  the  f  ramers  of  our  con- 
stitution. This  would  seem  to  indicate  that 
they  intended  to  seciuB  to  juries  larger  pow- 
er orer  questions  of  law  in  prosecutions 
of  libd  tban  in  other  criminal  trials;  and 
onr  Btatate  (section  1630)  is  in  entire  har- 
mony with  this  view,  since,  in  lieu  of  de- 
claring that  the  jury  shall  bare  the  right 
to  "determine"  the  law  under  the  direction 
of  the  court  In  ordinary  prosecutions,  it  only 
provides  that  the  court  shall  state  its  opinion 
to  them  on  all  questions  of  law,  and  then 
snbmit  the  law  to  their  "consideration," 
without  any  direction  how  to  find  their  ver- 
dict The  distinguishing  feature  of  trial  by 
Inty  in  criminal  cases,  as  compared  with 
trial  by  Jury  in  civil  cases,  has  always  been 
the  right  of  the  Jury  to  return  a  general 
rerdlct,  and  such  a  verdict  as  they  might 
deem  proper,  on  the  law  and  the  evidence, 
without  dictation  from  the  court.  The  Bng- 
liah  Judges,  from  the  earliest  times,  were  ac- 
customed to  instruct  the  J1U7,  as  to  the  law, 
with  the  same  freedom  in  criminal  as  in  civil 
proceedings;  but  after  the  decision  in  Busb- 
ell's  Cue,  Yaughan,  135,  in  1670,  they  never 
assumed  the  right  to  direct  a  verdict  of 
guUty. 

It  was  the  duty  of  the  superior  court  to  in- 
struct the  Jury  as  to  the  constitutionality  or 
anconstitutionallty  of  the  statute  under 
which  the  defendant  was  prosecuted;  but 
it  would  have  had  no  right  to  direct  a  ver- 
dict either  of  conviction  or  acquittal.  Their 
duty  to  accept  the  construction  of  the  con- 
stitution which  the  court  might  adopt  was 
abeolnta  They  were  bound  to  this,  as  well 
by  their  official  oath  as  Jurors  "well  and  truly 
to  try  and  true  deliverance  make  between  the 
state  of  Coimecticut  and  the  prisoner  at  the 
bar,  acctwdins  to  law  and  the  evidence"  be- 
fore them,  as  by  the  oath  which  each  hod 


taken  as  a  freeman  to  be  true  and  faithful 
to  the  state  of  Connecticut  and  the  consti- 
tution and  government  thereof.  Gen.  St.  g 
3204.  But  their  right  to  return  such  a  ver- 
dict aa  they  thought  proper  was  absolute 
also.  Law  and  fact  are  inseparably  blend- 
ed in  every  general  verdict.  By  a  verdict  of 
not  guilty,  they  might,  in  effect,  have  dis- 
regarded the  instruction  of  the  court,  but 
only  by  disregarding  the  constitution  and 
disobeying  the  government  which  they  had 
sworn  to  support  The  request  for  Instruc- 
tions which  has  been  under  consideration 
was  therefore  properly  refused.  It  is  tinnec- 
essary  to  decide  whether  the  instructions 
which  were  given  in  response  to  it,  and  sub- 
stantially followed  the  charge  sustained  in 
State  V.  Buckley,  40  Conn.  246,  were  in  all 
points  correct.  They  gave  the  defendant  no 
cause  of  complaint 

The  superior  court  was  also  right  in  re- 
fusing to  instruct  the  Jury,  as  requested,  that 
if  they  should  "find  that  the  'yeiiows'  Is  not 
a  contagions  disease,  and  the  existence  of  the 
dlseaae  in  one  tree  does  not  canae  it  to  spread 
from  that  tree  to  other  trees,  and  thus  endan- 
ger other  trees,  the  property  of  others,  and 
tliat  a  tree  so  diseased  is  not  a  public  nui- 
sance, then  this  statute  is  an  improper  and 
unwarrantable  Invasion  of  the  rig^hts  and 
property  of  citizens,  the  right  to  care  for  his 
property,  and  plant  and  cultivate  his  trees  &'< 
he  desires,  without  Interference,  and  is  uncon- 
stitutional and  void."  Whether  the  "yeUows" 
was  such  a  disease  as  to  Justify  the  general 
assembly  in  enacting  the  statute  under  which 
the  prosecution  was  brought  depended  on  the 
existence  and  nature  of  the  disease,  and  also 
on  the  apprehension  of  danger  from  it  com- 
monly entertained  by  the  public  at  Urge. 
That  such  a  disease  existed,  and  was  one  of 
a  serious  character,  ordinarily  resulting  in  the 
premature  death  of  the  tree  affected,  is  a 
matter  of  common  knowledge,  of  which  the 
court  had  a  right  to  take  Judicial  notice. 
Cent  Diet  "Peach  Yellows,"  and  "Yellows"; 
Webst  Int  Diet  "Yellows."  Such  a  disease 
it  was  proper  for  tbe  general  assembly,  in 
the  exercise  of  its  police  power,  to  endeavor 
to  suppress,  even  by  the  destruction  of  the 
trees  attacked  by  it,  if  there  was  a  reasnnabip 
apprehension  of  substantial  danger,  from  al- 
lowing them  to  live,  to  those  who  might  eat 
their  fruit,  or  to  other  peach  orchards.  Un- 
less the  courts  can  see  that  there  could  by 
no  possibility  be  such  danger,  the  propriety  of 
such  legislation  as  that  now  in  question  Is  to 
be  determined  solely  by  the  discretion  of  the 
legislative  department.  The  description  of 
this  disease  given  in  standard  works  and  gov- 
ernment publications,  and  the  legislation  in 
regard  to  it  to  be  found  in  the  statute  books 
of  Delaware,  Maryland,  Michigan,  New  York, 
Pennsylvania,  Virginia,  and  the  province  of 
Ontario,  are  amply  sutBcient  to  establish,  as 
a  matter  of  judicial  notice,  the  possibility,  if 
not  the  probability,  that  It  is  a  contagious 
disease.     Grimes  v.  Eddy,  126  Mo.  168,  28  S. 
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W.  756.  The  destruction  of  a  tree  affected  by 
a  disease  of  that  character,  without  compensa- 
tion to  the  owner,  and  against  his  will.  Is  as 
fully  within  the  police  power  of  a  state  as  the 
destruction  of  a  house  threatened  by  a  spread- 
ing conflagration,  or  the  clothes  of  a  person 
who  has  fallen  a  victim  to  smallpox.  Such 
property  Is  not  taken  for  public  use.  It  Is 
destroyed  because,  in  the  Judgment  of  those  to 
whom  the  law  has  confided  the  power  of  de- 
cision. It  Is  of  no  use,  and  Is  a  source  of 
public  danger. 

Judicial  notice  takes  the  place  of  proof,  and 
Is  of  equal  force.  As  a  means  of  establish- 
ing facts,  it  Is  therefore  superior  to  evidence. 
In  Its  appropriate  field,  it  displaces  evidence, 
since,  as  It  stands  for  proof,  it  fulfills  the  ob- 
ject which  evidence  is  designed  to  fulfill,  and 
makes  evidence  unnecessary.  Brown  v.  Pip- 
er, 91  U.  S.  37,  43;  Com.  v.  Manynskl,  149 
Mass.  68,  21  N.  E.  228.  "The  true  conc^tion 
of  what  Is  Judicially  known  Is  that  of  some- 
thing which  Is  not,  or  rather  need  not,  unless 
the  tribunal  wishes  It,  be  the  subject  of  either 
evidence  or  argument, — something  which  Is 
already  In  the  court's  possession,  or,  at  any 
rate,  is  so  accessible  that  there  is  no  occasion 
to  use  any  means  to  make  the  court  aware  of 
it."  Thayer,  Cas.  Ev.  20.  If,  in  regard  to 
any  subject  of  Judicial  notice,  the  court  should 
permit  documents  to  be  referred  to  or  testi- 
mony Introduced,  It  would  not  be.  In  any 
proper  sense,  the  admission  of  evidence,  but 
simply  a  resort  to  a  convenient  means  of  re- 
freshing the  memory,  or  making  the  trier 
aware  of  that  of  which  everybody  ought  to 
be  aware.  State  v.  Morris,  47  Conn.  179,  180. 
The  defendant  therefore  had  no  right  to  have 
the  Jury  pass  upon  the  danger  of  contagion 
from  trees  affected  by  the  yellows,  as  a  means 
of  determining  the  constitutionality  of  the 
statute,  by  such  verdict  as  they  might  render 
under  the  Instructions  of  the  court.  It  was 
for  the  court  to  take  notice  that  it  was  a 
disease  which  might  be  contagious.  Norwalk 
Gaslight  Co.  V.  Borough  of  Norwalk,  63  Conn. 
496,  525,  527,  28  AU.  82.  This  being  estab- 
lished, the  validity  of  the  statute  became  a 
matter  of  pure  law.  Police  legislation  for 
the  extirpation  of  a  disease  of  such  a  nature, 
which  the  legislative  department  deems  dan- 
gerous to  the  public  welfare,  cannot  be  pnv 
nounced  invalid  by  the  Judicial  department 
by  reason  of  any  difference  of  opinion,  should 
one  exist,  between  these  two  agencies  of  gov- 
ernment, as  to  the  probability  of  such  danger. 
If  the  law  may  be  an  appropriate  means  of 
protecting  the  public  health  and  the  agricul- 
tural interests  of  the  state,  it  is  for  the  legis- 
lature alone  to  determine  as  to  Its  adoption. 
It  may  have  been  the  opinion  of  the  general 
assembly  that  peach  growers  In  general  would 
abandon  their  business  from  dread  of  conta- 
gion from  orchards  Infected  by  the  yellows. 
In  such  a  case,  whether  their  apprehensions 
were  well  founded  or  ill  founded  would  be 
immaterial,  unless  It  also  appeared  that  there 
<-uuld  be  no  reasonable  grounds  for  them.    A 


wide  spread  apprehension  throughout  the  com- 
munity Justifies  itself,  and  is  a  sutHdent  bast« 
for  legislative  action  towards  tbe  removal  of 
the  cause,  real  or  supposed,  of  the  danger 
apprehemleU,  when  this  cause  is  a  deadly  dis- 
ease of  a  food-producing  tree.  Bissell  v. 
Davison,  65  Conn.  183,  191,  S2  AU.  348.  The 
destruction  of  the  Infected  trees  by  order  of 
a  public  official,  after  due  Inspection,  Is  a 
temedy,  which,  however  severe,  is  one  ap- 
propriate to  the  end  In  view,  and  may  prop- 
erly be  enforced  without  any  preliminary  ju- 
dicial inquiry,  as  well  as  without  any  com- 
pensation to  the  owner  for  resulting  loss. 
State  V.  Wordln,  66  Conn.  216,  226,  14  Atl. 
801;  Powell  V.  Pennsylvania,  127  U.  S.  678, 
685,  8  Sup.  Ct.  992,  12S7. 

The  superior  court  also  properly  refused  to 
Instruct  the  iiiry,  as  requested  by  the  defend- 
ant, that  'if  the  term  "yellowB,'  In  the  statute, 
does  not  define  with  clearness  and  certainty 
a  well  and  commonly  Imown  disease  of  pencil 
trees,  capable  of  being  clearly  and  readily  rec- 
ognized, identified,  and  shown  to  exist,  bat  the 
term  is  so  vague  and  uncertain  that  It  fur- 
nishes no  dear  and  fixed  standard  so  as  to 
determine  what  said  disease  Is,  and  when  it 
exists,  then  the  statute  is  void  for  doubt  and 
uncertainty  in  defining  the  disease  and  the 
crime  of  failing  to  destroy  such  diseased 
trees."  As  has  already  bem  stated,  the  court 
had  a  right  to  take  judicial  notice  that  the 
term  "yellows"  was  one  the  meanlnf;  of 
which  was  clearly  defined  by  common  usage. 
This  being  so,  whether  the  statute  was  void 
for  uncertainty  or  not  depended  simply  on  the 
construction  of  a  written  document,  and  was 
properly  and  only  a  question  tor  the  court. 
Jordan  v.  Patterson,  67   Conn.  478,  479.  35 

Aa  521;    People  v.  Smith,  106  Mich.  ,  66 

N.  W.  384. 

The  requests  for  instruction  that  "tbe  stat- 
ute is  unconstitutional  and  void,  because  it 
deprives  a  perscm  of  his  rights  and  property 
wlthout  notice  and  bearing,  and  without  due 
course  at  law,  without  compensation,  and 
violates  the  right  ot  trial  by  Jury,"  and  that 
"If  the  minimum  fine  provided  by  the  stat- 
ute is  unreasonably  great  and  out  of  propor- 
tion to  the  act  for  which  It  is  Imposed,  consid- 
ering the  nature  and  circumstances  of  the 
act,  and  such  fine  would  be  oppressive  and 
unjust,  then  it  is  an  excessive  fine,  and  the 
statute  Imposing  It  violates  the  constitutioo 
of  this  state,  and  is  invalid  and  nncoostltu- 
tlonal,  and  the  defendant  Is  entitled  to  an 
acquittal,  even  though  guilty  of  the  act  char- 
ged," were  also  properly  refused. 

The  notice  from  the  deputy  commissioner 
of  peach  yellows,  and  the  proceedings  con- 
ducted by  him  upon  the  defendant's  i>rem- 
Ises,  were  sufllclent  to  satisfy  every  require- 
ment of  the  constitutions  of  Connecticut  and 
of  the  United  States,  as  well  as  tbe  princi- 
ples of  natural  Justice,  if  the  trees  In  ques- 
tion were  In  fact  diseased  with  the  yellows 
Summary  procec.lings  for  the  abatement  of 
wbaturer  is  dai.^erous  to  tbe  public  bealtb 
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cr  safety  are  often  necessary,  and  bave  al- 
ways been  permitted,  when  anthorlBed  by 
appropriate  legislation.  Raymond  t.  Fish, 
.'il  Conn.  80,  97.  If,  indeed,  the  trees  which 
the  defendant  was  ordered  to  destroy  did  not 
in  fact  have  tbe  yellows,  he  was  Justified  in 
disobeying  the  order.  As  to  this,  he  was 
entitied  to  demand  a  trial  by  Jnry;  and  be 
has  had  one,  in  which  the  question  waB 
properly  submitted  to  their  determination. 
Miller  y.  Horton,  162  Mass.  540,  26  N.  E.  100; 
Health  Departmert  of  Olty  of  New  York.  v. 
Kector,  eta,  of  Trinity  Cbnrch,  145  N.  Y.  32, 
39  N.  K  833. 

Whether  the  fine  prescribed  in  the  statute 
was  excesslTe  pres^ited  a  question  of  law, 
and  was  properly  disposed  of  as  such.  It  Is 
not  80  dearly  dlsproportioned  to  the  offense 
as  to  oome  necesKarily  within  the  constitu- 
tional prohibition,  and  it  is  only  in  case  of  a 
plain  nmflict  between  the  supreme  law  and 
an  enactment'  of  the  legislature  that  the 
courts  can  lnterf»e  for  the  protection  of  the 
dtixen.  Blydenbnrgb  ▼•  Miles,  39  Conn. 
484.  497. 

Tbe  8ui)erlor  court  instructed  the  jury  that 
as  the  legrislature  h%d,  by  this  statute,  de- 
clared trees  diseased  by  the  yellows  to  be  a 
pnblic  nuisance,  that  decision  was  final,  and 
It  was  not  for  them  to  inquire  whether  they 
were  in  fact  such,  or  not  This  position  is 
not  without  authority  for  its  support.  Train 
T.  Disinfecting  Oa,  144  Mass.  523,  11  N.  B. 
929.  But,  whether  sound  or  unsound  (as  to 
which  we  exiM^ss  no  opinion),  the  charge  In 
this  particular  did  the  defendant  no  Injury, 
for  it  was  delivered  only  with  reference  to 
the  constitutionality  of  the  statute,  and  as 
to  that  the  Jury  had  been  already  definitely 
and  correctly  instructed  that  it  was  a  eon- 
stltntlonal  and  valid  law.  Its  validity  did 
not  depend  on  the  question  of  nuisance  or  no 
noisance.  It  was  enough  that  the  conrt 
could  see  that  reasonable  appr^eusions  of 
danger  from  the  disease  were  commonly  en- 
tertained In  the  public  mind,  and  that  it 
was  not  Impossible  that  it  was  dangerous, 
because  contagious.  Tbe  court  below  there- 
fore readied  the  right  result,  even  If  it  were 
by  the  wrong  road. 

The  defendant  requested  instructions  to 
tbe  effect  that,  before  the  commissioner  of 
peach  yellows  or  his  deputy  "could  legally 
order  trees  destroyed,  regulations  hi  relation 
to  so  ordering  trees  destroyed  must  have 
been  adopted  or  approved  by  the  state  board 
of  agriculture,  and  that,  the  state'  having 
failed  to  prove  any  such  regulations,  the  de- 
femlant  should  be  acquitted."  They  were 
properly  refused,  because  the  state  had  of- 
fered evidence  tending  to  show  that  such 
regulations  had  been  previously  adopted. 
This  evidence  was  a  cc^y  from  the  records 
»f  the  board,  duly  certified  by  its  secretary, 
nnder  its  seal,  purporting  to  set  forth  the 
JoingB  of  tbe  board  at  a  meeting  held  sev- 
eral months  before  the  date  of  the  order 
served  upon  tbe  defendant    B.H  wvught  to 


meet  this  document  by  oral  testimony  from 
the  secretary  that  the  statement  in  the  min- 
utes of  the  meeting  that  certain  regulations 
were  adopted  had  been  interlined  pending 
this  prosecution,  and  was  no  part  of  the  orig- 
inal record.  This  testimony  was  properly 
rejected  by  the  court.  It  was  offered  to 
Impeach  the  record  of  a  public  board,  and 
such  a  record  cannot  thus  be  collaterally 
attacked.  Gilbert  v.  New  Haven,  40  Conn. 
102. 

It  is  also  assigned  for  error  that  James  F. 
Brown,  a  witness  for  the  state,  by  whom  the 
order  In  question  was  made,  when  asked 
what  position  he  held  at  the  time  It  was 
issued,  was  allowd  to  state  that  he  was 
then  acting  as  a  deputy  commissioner  of 
peach  yellows.  If  by  this  be  meant  to  be 
understood  as  saying  that  be  acted  as  such 
a  deputy  commis8i(»i^  in  Issuing  the  order, 
or  in  inspecting  and  condemning  the  trees, 
the  testimony  was  property  objected  to.  If, 
on  the  other  hand,  bis  meaning  was  that  at 
the  time  in  question  he  was  acting  in  other 
matters  generally  as  such  a  deputy  commis- 
sioner, the  evidence  was  admissible.  But  in 
either  case  its  reception  woqld  be  no  ground 
of  error,  since  the  copy  of  record  subse- 
quently Introduced  showed  his  due  appcMnt- 
ment  to  the  office  in  question. 

The  same  witness  was  allowed  to  testify 
that,  after  an  examination  of  the  defend- 
ant's orchard,  he  condemned  84  trees,  which 
were  diseased  with  the  peach  yellows;  the 
defendant  excepting,  because  no  facts  were 
stated  showing  the  condition  of  the  trees 
or  symptoms  of  disease.  There  was  no  er- 
ror in  this  ruling.  It  is  a  familiar  rule  of 
law  that  every  man  acting  officially  shall  be 
presumed  to  have  done  his  duty  until  the 
contrary  appears.  Booth  v.  Booth,  7  Conn. 
367.  This  rule  rests  on  the  assumption  that 
he  will  not  undertake  the  execution  of  his 
office  unless  he  Is  reasonably  competent  to 
discharge  the  duties  which  belcmg  to  it. 
A  man  cannot  be  expected  to  do  his  duty  who 
does  not  Icnow  what  his  duty  Is,  and  how 
to  perform  it  A  commissioner  or  deputy 
comnil.ssioner  of  peach  yellows  Is  charged  by 
statute  with  the  duty  of  visiting  any  iieach 
orchard  where  it  is  suspected  that  there  are 
trees  diseased  with  the  yellows,  making  a 
personal  Investigation  to  determine  as  to  tbe 
presence  of  the  disease,  and,  should  he  find 
that  any  trees  are  infected  by  it,  ordering 
their  destruction.  The  witness  had  for 
more  than  a  month  before  his  inspection  of 
the  defendant's  trees  been  a  deputy  commis- 
sioner of  peach  yellows  under  this  law. 
This  was,  to  say  tbe  least,  a  circumstance 
which  the  court  had  a  right  to  consider  in 
determining  whether  to  receive  him  on  the 
footing  of  an  expert,  even  if  he  were  not  to 
be  regarded  as  presumably  perltus  virtute 
officii.  The  Sussex  Peerage,  11  Clark  &  F. 
85,  125,  134;  Dickenson  v.  Inhabitants  of 
Fltchburg,  13  Gray,  546,  557;  Grayson  v. 
Lynch,  163  U.  S.  468,  480,  10  Sup.  Ot  1064. 
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The  record  does  not  disclose  whether  any- 
further  evidence  as  to  bis  practical  acquaint- 
ance with  the  symptoms  of  the  disease  was 
or  was  not  Introduced.  The  decision  of  a 
trial  Judge  In  admitting  a  witness  to  testify 
as  an  expert  will  not  be  reviewed,  unless  It 
is  clearly  shown  to  have  been  based  on  in- 
competent or  Insufficient  evidence.  There  is 
no  error  in  the  judgment  appealed  from. 

TORRANCE  and  FENN.  JJ.,  concur. 

HAMERSLBY,  J.  (concurring  in  Judgment). 
The  defendant  relied  upon  satisfying  the 
Jury  that,  even  if  every  fact  alleged  in  the 
complaint  were  found  true,  nevertheless  the 
law  applicable  to  those  facts  demanded  his 
acquittal.  The  propositions  of  law  upon 
which  he  mainly  relied  are:  (1)  The  provi- 
sions of  the  constitution  relative  to  trial  by 
Jury,  compensation  for  property  taken  for 
public  use,  due  process  of  law,  and  ex- 
cessive flnes,  render  void  the  act  under 
which  the  prosecution  Is  brought.  (2)  By 
the  true  construction  of  the  act  itself,  the 
commissioner  Is  authorized  to  condemn  and 
to  destroy  peaoh  trees  of  his  own.  motion, 
without  any  process  of  law,  and  without 
any  liability  for  damage,  and,  by  the  true 
construction  of  the  act,  this  admittedly  law- 
less proceeding  Is  made  the  basis  of  the 
prosecution.  (3)  The  language  of  the  act 
used  In  creating  the  offense  is  so  vague  and 
indefinite  that  it  conveys  no  meaning,  and 
therefore  no  crime  is  defined.  He  asked  the 
court  to  instruct  the  Jury  that  they  "are 
the  Judges  of  the  law  bearing  upon  the  case, 
as  well  as  the  facts,"  and  that  they  not 
only  have  the  power,  but  that  it  is  their 
duty,  to  consider  the  legal  questions,  even 
those  regarding  the  constitutionality  of  the 
act,  and  to  decide  these  questions  In  accord- 
ance with  their  conscientious  belief,  and  es- 
pecially asked  the  court  to  submit  to  the 
Jury,  to  decide  on  their  conscientious  belief, 
the  legal  question  whether  the  language  of 
the  act  was  sufficiently  clear  and  certain  to 
define  any  crime.  No  other  construction  can 
in  common  fairness  be  given  to  the  defend- 
ant's requests.  He  was  trying  his  case  in  re- 
liance on  his  power  to  Influence  the  decision 
of  the  Jury  as  Judges  of  the  law,  and  de- 
manded his  right  to  have  the  Jury  told  that, 
if  they  decided  on  their  own  belief  (although 
the  court  might  express  a  contrary  opinion) 
that  any  part  of  the  law  bearing  on  the 
case  was  as  claimed  by  the  defendant,  it 
was  their  duty  to  apply  that  law  to  the 
facts.  The  court  did  not  comply  with  these 
requests.  If  the  defendant  had  the  right 
to  have  the  Jury  so  instructed,  there  is  er- 
ror in  the  Judgment.  To  hold  only  that  the 
Jury  cannot  decide  a  question  of  constitu- 
tional law  does  not  meet  the  issue.  It  may 
be  true  that,  if  the  Jury  are  Judges  of  the 
law  as  claimed  by  the  defendant,  yet  they 
are  not  Judges  of  the  limitations  placed  on 
the  powers  of  the  legislature  by  the  con- 


stitution; but  this  can  be  so  only  because 
the  constitutionality  of  an  act  either  as  a 
question  of  law  or  fact  is  a  matter  wholly 
outside  the  province  of  a  Jury.  The  validity 
of  an  act  under  a  written  constitution  is 
a  Judicial  question,  but  In  its  very  nature 
is  one  that  must  be  determined  by  the  court, 
and  is  one  which,  as  fact  or  law,  has  never 
been  within  the  issue  submitted  to  a  Jury 
since  trial  by  Jury  was  first  known.  The 
limitation  of  governmental  power  by  a  law 
supreme  over  every  department  of  govern- 
ment was  unknown  until  the  close  of  the 
last  century.  It  has  developed  a  branch  of 
Jurisprudence  absolutely  new  and  incapa- 
ble of  administration  except  by  the  court. 
Questions  arising  under  this  law  are  utterly 
foreign  to  "trial  by  Jury."  It  is  impossible 
that  the  term  "right  of  trial  by  Juit"  could 
ever  have  included  such  questions,  and  their 
submission  to  a  Jury  involves  a  vital  change 
in  Jury  trial,  and  would  be  subversive  of  the 
foundation  on  which  a  strictly  constitutional 
government  must  rest.  But,  if  the  Jury  are 
Judges  of  the  law  as  to  every  question  with- 
in the  Issue  submitted  to  them,  they  arc 
Judges  of  the  law  bearing  upon  the  true 
meaning  of  the  language  of  a  statute;  and 
the  extent  and  meaning  of  "Judicial  no- 
tice." These  questions  are  within  the  Issue 
tiied  to  a  JU17,  assuming  them  to  be  Judges 
of  the  law.  In  the  trial  below,  the  defend- 
ant was  denied  the  right  he  claimed  to  taav« 
the  Jury  told  that,  as  to  the  questions  of 
law  within  the  issue  referred  to  them  by 
the  pleadings,  they  are  the  Judges  to  decide 
in  accordance  with  their  opinion  what  the 
law  Is.  The  denial  as  to  the  questions  with- 
in the  issue  cannot  be  Justified  because  some 
of  the  questions  as  to  which  the  right  wa-s 
claimed  In  the  defendant's  requests  were 
without  the  issue;  especially  when  neither 
counsel  in  framing,  nor  court  in  answering, 
the  requests,  contemplated  any  such  distinc- 
tion. It  Is  impossible,  therefore,  to  hold  that 
there  is  no  error  in  the  Judgment  without 
passing  upon  the  right  claimed  by  the  de- 
fendant, and  denied  by  the  court,  in  lan- 
guage that  was  erroneous  only  because  it 
partially  conceded  the  defendant's  claim.  I 
think  the  court  did  not  err  in  refusing  to 
charge  in  accordance  -with  the  defendant's 
request,  because  it  is  not  true  that  the  Jury 
In  the  trial  of  a  criminal  prosecution  are 
Judges  of  the  law.  In  the  sense  tliat  It  is 
their  duty  to  review  the  decisions  of  the 
court  upon  questions  of  law  arising  in  the 
case,  and  to  decide  the  law  in  accordance 
with  their  own  Judgment. 

Trial  by  Jury  Is  a  process  pectiliar  to  the 
English  common  law,  slowly  developed  from 
diverse  experiences,  and  finally  adopted  as  the 
best  attainable,  in  certain  kinds  of  litigation, 
for  ascertaining  facts  from  evidence,  and  ap- 
plying to  them  settled  principles  of  law.  It 
seeks  to  unite  the  benefits  to  be  derived  from 
the  common  sense  of  average  citizens  in  j;ot- 
ting  at  substantial  truth  from  conflicting  testl- 
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mony,  and  from  the  learning  and  skill  of  the 
judge  in  accurately  determining  the  appropriate 
law.  Its  main  essential  feature,  which  marks 
its  practical  value.  Is  that  throughout  the  whole 
JGdiclal  procesij.  from  the  Institution  of  a  case 
to  the  final  judgment,  the  jnrlfre  determines  the 
law.  and  the  Jury  determines  the  facts  referred 
to  them  by  the  pleadings.  These  powers  of 
juiige  and  Jury  are  distinct.  As  Lord  Hard- 
^ricke  said  In  1734:  "It  ever  they  come  to  be 
confounded,  It  will  prove  the  confusion  and 
destruction  of  the  law  of  England."  Lee  t 
Hardw.  23,  28.  Whenever  a  question  of  law 
is  presented,  whether  it  concern  the  sufficiency 
of  the  complaint,  the  Impaneling  of  the  Jury, 
the  admission  of  testimony,  or  the  conclusion 
of  law  from  tfap  facts  admitted  or  proved,  the 
court  alone  answers.  Whenever  the  pleaiMngs 
terminate  In  an  issue  of  -  pure  fact  the  JU17 
alone  answers.  It  happens,  however,  In  some 
cases,  and  nsnally  In  criminal  cases,  that,  under 
existing  roles  of  procedture,  the  issue  of  fact 
presented  by  the  pleadings,  and  referred  to  the 
Jury,  is  one  where  the  law  and  the  facts  are 
complicate;  1.  e.  the  pure  question  of  fact  can- 
not be  fairly  detenuined  except  in  relation  to 
the  law,  and  the  pure  question  of  law  cannot 
be  determined  until  the  facts  are  found.  In 
SDch  case  the  Jury  may,  at  their  option,  pass 
separately  upon  the  tects  by  the  return  of  a 
special  verdict,  or,  applying  the  law,  as  stated 
by  the  conrt,  to  the  facts  as  found  by  them,  de- 
termine the  whole  question  presented  by  the 
pleadings  by  means  of  a  general  verdict;  aad 
the  respective  imwers  of  court  and  Jury  are  pre- 
served by  the  Judge  stating  his  determination  of 
the  law  hypothetically, — if  the  facts  be  so  and 
to.  this  is  the  law,— leaving  the  Jury  to  find  the 
facts  in  view  of  the  law  so  determined  by  the 
Judge.  Here  the  court  and  Jury  exercise  their 
respective  powers,  as  it  were.  Jointly;  and  the 
general  verdict  should  express  the  law  as  de- 
lermUied  by  the  Judge  and  the  facts  as  found 
by  the  Jury.  It  la  evident  that,  as  a  general 
rerdict  involves  an  application  of  the  law  aa 
declared  by  the  ooia-t  to  the  facts  as  f oimd  from 
the  evidence,  the  Jury  must  consider  the  law  in 
connection  with  the  evidence  In  reaching  their 
ultimate  omclusion,  and  in  this  limited  sense 
they  may,  with  doubtful  accuracy,  be  called 
ia^ea  at  the  law;  but,  aa  the  law  determined 
by  the  conrt  is  the  law  they  must  consider.  It  Is 
dear  that  in  no  sense  which  Involves  any  in- 
dependent determination  of  what  the  law  of 
the  state  Is  are  they  the  Judges  of  the  law.  It 
is  witliin  the  physical  power  of  the  Jury  to  dis- 
regard the  law,  as  well  as  the  evidence;  and 
It  was  to  Induce  the  abuse  of  this  power  that 
the  phrase  "judges  of  the  law"  was  first  per- 
verted from  the  limited  sense  in  which  only 
It  can  be  used,  and  became  a  favorite  euphuism 
In  appeals  to  Juries  for  a  violation  of  duty. 
Tbese  essential  features  of  Jury  trial— 1.  e.  the 
power  of  the  court  to  direct  the  jury  in  matters 
"f  law.  and  the  power  of  the  Jury  to  apply  the 
law  received  from  the  court  to  the  facts  found 
fiom  the  evidence,  and  so  determine,  by  gen- 
eral verdict,  issues  of  fact  presented  by  the 


I  pleadings  where  the  law  and  the  fact  may  be 
complicate— are  Involved  in  the  right  of  trial 
by  Jury  which  our  constitution  decLires  shall 
remain  Inviolate.  Section  1630  of  the  General 
Stattites,  in  conntictlon  with  section  1101,  Is 
In  accordance  with,  and  does  not  alter,  such 
trial  by  Jurj'. 

The  cases  of  State  v.  Buckley,  40  Conn.  2-5R. 
and  State  v.  Thomas,  47  Conn.  540,  In  so  far 
as  they  assume  that  the  statute  has  made  tlie 
Jury  Judges  of  the  law  In  any  other  than  the 
limited  sense  above  stated,  do  not  rest  upon 

I  sound  reason,  and  are  contrary  to  what  must 
now  be  considered  well-settled  authority. 
State  v.  Carrier,  5  Day,  131;  State  v.  Smith. 
Id.  175;  State  v.  EUls,  3  Conn.  185;  State  v. 
Tuller,  34  Conn.  280,  287;  State  v.  Fetterer,  05 
Conn.  287,  293,  .32  AU.  394;  Rex  v.  Dean  of 
St.  Asaph,  3  Term  R.  429,  note;  U.  S.  v.  Bat- 
tlste,  2  Sumn.  240,  243,  Fed.  Ces.  No.  14,545; 
Pierce  v.  State,  13  N.  H.  536,  .554;  Com.  v. 
Porter,  10  Mete.  (Mass.)  283,  285;  Com.  v. 
Anthes,  5  Gray,  185;  Com.  v.  Rock,  10  Gray, 
4;  V.  8.  V.  Morris,  1  Curt.  23,  63,  Fed.  Cas.  No. 
15,815;  State  v.  Smith,  6  R.  I.  33,  34;  Duffy  v. 
People,  26  N.  Y.  588,  591;  Hamilton  v.  Peo- 
ple, 29  Mich.  173;  State  v.  Burpee,  65  Vt.  1, 
34,  25  Atl.  964;  Sparf  v.  U.  S.,  156  U.  8.  51, 15 
Sup.  Ct.  273.  I  think  there  Is  no  error  in  the 
judgment  of  the  superior  court  which  calls  for 
a  new  trial  on  any  of  the  groimds  stated  In  the 
appeal. 

ANDREWS,  O.  J.  I  dissent  entirely  from 
the  views  stated  by  Judge  HAMERSLEY;  I 
have  serious  doubts  as  to  the  correctness  of 
the  opinion  written  by  Judge  BALDWIN;  but 
I  have  BO  far  yielded  to  the  arguments  of  my 
brethren  as  not  to  dissent  from  the  result 
reached  by  them. 


LArSR  et  al.  v.  LAUER  BREWING  CO., 
Limited,  et  al. 

(Sapieme  Court  of  Pennsylvania.    April  12, 
1897.) 

E<juiTT— Appeai/— Interlocutort  Orobh. 

Refusal  of  the  court,  after  consideration  of 
the  proofs,  to  open  a  settk^d  account  to  a  cer- 
tain date  between  the  parties,  with  direction, 
however,  for  an  account  from  such  date,  the  bill 
having  prayed  for  what  was  refused,  as  well  as 
what  was  granted,  is  but  an  isterlocutory  de- 
cree or  order,  from  which  plaintiff  cannot  ap- 
peal, thpURh  Act  June  24,  1895  fP.  L.  243),  au- 
thorizes an  appeal  by  defendant  from  an  inter- 
locutory decree  requiring  him  to  account. 

Appeal  from  court  of  common  pleas,  Berks 
county;  James  N.  Ermentrout,  Judge. 

Bill  by  George  F.  Lauer  and  others  against 
the  Lauer  Brewing  Company,  Limited,  and 
others.  From  a  decree,  plaintiffs  appeal. 
Quashed. 

Wm.  B.  Bechtel,  J.  Howard  Jacobs,  Isaac 
Hlester,  and  Cyrus  G.  Derr,  for  appellants. 
Phillip  S.  Zleber,  Bacr  &  Snyder,  and  Ermen- 
trout &  Rtthl,  for  appellees. 
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STERRETT,  O.  J.  This  appeal  appears  to 
be  premature.  The  decree  appealed  from  Is 
not  flnal,  nor  Is  It  sucli  an  Interlocutory  order 
or  decree  as  comes  within  the  purview  of  any 
of  the  statutory  exceptions  to  the  general 
rule  that  appeals  in  equity  He  only  from  de- 
finitive orders  or  decrees.  For  a  brief  period, 
it  was  otherwise  as  to  the  common  pleas  of 
the  First  judicial  district  The  act  of  March 
17,  1S:15  (P.  L.  158),  authorized  an  appeal 
from  ''any  Interlocutory  or  final  order  or  de- 
cree of  the  coturt  of  common  pleas  of  Philadel- 
phia county"  (Purd.  Dig.  p.  785,  pi.  67);  but 
so  much  of  that  act  as  authorized  appeals 
from  "interlocutory"  orders  or  decrees  was 
promptly  repealed  by  the  act  of  April  18, 
1845  (P.  L.  543).  This  was  followed  by  the 
act  of  April  21,  1846  (P.  L.  432),  the  third  sec- 
tion of  which  declares:  "Any  person  or  body 
corporate  aggrieved  by  any  flnal  order  or  de- 
cree in  equity,  under  the  general  or  special 
equity  powers  conferred  upon  the  several  dis- 
trict courts  and  courts  of  common  pleas 
•  •  •  other  than  those  of  the  city  and  coun- 
ty of  Philadelphia,  •  •  •  shall  be  entlUed 
to  an  appeal  to  the  supreme  court.  In  the 
same  manner  and  upon  the  same  terms  as  ap- 
peals are  allowed  from  the  orphans'  court" 
By  the  act  of  February  14,  1857  (P.  L..  3»), 
conferring  on  the  several  courts  of  the  com- 
monwealth the  additional  chancery  powers 
and  jurisdictions  then  vested  In  the  court  of 
common  pleas  and  district  court  of  Philadel- 
phia county,  it  was  provided  that  an  appeal 
may  be  taken  to  this  court  from  the  final  de- 
crees of  said  courts,  respectively,  In  the  same 
manner  and  on  the  same  terms  and  conditions 
as  are  provided  in  cases  of  appeals  from  the 
common  pleas  or  district  court  of  the  city 
and  county  of  Philadelphia.  In  the  language 
of  the  act  of  March  17,  184.5,  supra,  appeals 
from  the  common  pleas  of  Philadelphia  were 
then  required  to  be  "upon  the  same  terms 
and  with  the  same  regulations  as  are  provided 
by  existing  laws  in  regard  to  appeals  from 
any  definitive  sentence  or  decree  of  an  or- 
phans' court."  Purd.  Dig.  p.  785,  pi.  67.  It 
thus  appears  that  ^  b,  general  rule,  appeals 
In  equity  lie  only  from  final  or  definitive  or- 
ders and  decrees.  Some  of  the  exceptions  to 
that  rule  are  under  the  acts  of  Felmiary  14, 
1886  (P.  L.  28),  and  June  12,  1879  (P.  h.  177), 
providing  for  api>eals  from  interlocutory  de- 
crees granting  and  refusing  to  grant  special 
injunctions,  respectively,  and  from  interlocu- 
tory decrees,  under  the  act  of  June  24,  18»5 
(P.  L.  243),  requiring  one  or  more  of  the  de- 
fendants to  account  etc. 

The  averments  of  fact  on  which  plaintiffs 
rely  are  fully  set  forth  in  the  biU,  and  the 
prayers  based  thereon  are:  (1)  That  the  set- 
tled account  of  March,  1892,  alleged  to  have 
been  fraudulently  procured,  be  opened;  (2) 
that  an  accotmt  be  stated,  under  the  direction 
of  the  court  of  the  profits  and  dividends  of 
the  said  Lauer  Brewing  Company,  Liimlted, 
distributable  and  belonging  to  said  George  F. 
Lauer;   (3)  that  the  defendants,  and  each  of 


them,  he  directed  to  make  such  payments  to 
the  plaintiffs,  or  any  of  them,  as  upon  such 
accounting  may  be  found  to  be  due;  and  (4) 
general  relief. 

The  averments  of  fact  which  form  the  basis 
of  these  prayers  are  folly  and  specifically  de- 
nied in  the  answers.  That  of  the  brewing 
company,  by  Its  treasurer,  and  Franlc  P.  Lau- 
er, in  his  own  liehalf,  after  denying  all  the 
material  allegations  of  the  bill,  avers,  in  sub- 
stance, that  trom  the  making  of  the  alleged 
settlement  until  the  time  of  the  demand  refer- 
red to  in  the  bill,  the  said  Gleorge  F.  Lauer 
acquiesced  In  all  the  terms  of  said  settlement 
and  accepted  the  benefits  thereof,  and  at  no 
time  offered  to  return  the  said  stock  and  ask 
for  a  reopening  of  said  settlement.  But  as 
I  appears  by  the  bill,  he  "pledged  said  stock  for 
a  large  loan,  and  made  an  assignment  there- 
of, and  thereby  put  it  out  of  his  power  to  re- 
store said  status  as  It  existed  at  the  date  of 
said  agreement;  •  •  •  that  neither  the  said 
G«orge  F.  Lauer,  nor  his  assignee,  nor  the 
said  Reading  Ttnst  Company  has  any  legal 
or  equitable  right  to  ask  for  the  rescission  of 
said  agreements  and  the  accounting  prayed 
for";  and,  as  to  the  prayer  for  an  account 
they  further  aver  that  the  plaintiffs  have  an 
adequate  remedy  at  law. 

The  learned  president  of  the  court  below, 
after  a  full  and  patient  bearing  of  the  par- 
ties, their  witnesses,  etc.,  and  a  careful  con- 
sideration of  the  pleadings  and  proofs,  found 
adversely  to  the  plaintifts  on  all  the  material 
averments  of  fact  relating  to  the  first  prayer 
of  their  bill,  and  therefore  refused  to  open 
the  amicably  settled  account,  embracing  all 
transactions  between  the  parties  prior  to 
March  1,  1802,  and  then  decreed  that  an  ac- 
count be  stated  of  the  profits  of  said  Lauer 
Brewing  (Company,  Limited,  beginning  with 
said  Ist  day  of  January,  1882,  and  ending 
with  the  27th  day  of  January,  1895,  the  date 
of  the  assignment  for  the  bei.eflt  of  creditors. 
It  cannot  be  doubted  that  this  is  merely  an 
interlocutory  order  or  decree;  and,  in  the  ab- 
sence of  any  legislative  authority  for  an  ap- 
peal by  plaintiffs  from  such  an  or^&e  or  de- 
cree, what  right  have  we  to  pass  upon  the 
merits  of  the  decree,  however  groundless  the 
objection  to  it  may  appear  to  be?  There  ap- 
pears to  be  a  growing  disposition  to  appeal 
Indiscriminately  from  every  important  ruling, 
interlocutory  order,  or  decree  of  trial  courts, 
and  thus  bring  cases  into  this  court  by  install- 
ments, and  unnecessarily  delay  their  final  dis- 
position. With  rare  exceptions,  the  disadvan- 
tages of  such  a  practice  are  so  obvious  and 
serious  that  it  should  not  be  encouraged.  If 
the  defendants  had  appealed  from  the  decree 
to  account,  they  could  have  successfully  point- 
ed to  the  act  of  June  24,  1895,  supra,  as  their 
autliority  for  so  doing.  That  act  was  intend- 
ed to  provide  for  an  appeal  from  an  interlocu- 
tory order  or  decree  requiring  the  defendant*, 
or  some  of  them,  to  account  when  their  lia- 
bility to  do  so  was  denied.  Among  othe.' 
tilings,  the  plaintiffs  pray  for  an  account  from 
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the  defendants,  and  on  the  part  of  the  latter 
"there  is  a  denial  of  liability  to  account." 
"Upoa  this  preliminary  question  of  liability, 
the  decision  or  decree  of  the  court  is  in  favor 
<i(  the  plaintiffs  (in  part  at  least),  and  re- 
quires an  account."  In  such  case,  an  appeal 
to  this  court  by  any  of  the  defendants  who 
may  be  aggrieved  by  the  order  or  decree  to 
acconnt  Is  dearly  allowed  by  the  act;  but  It 
appears  to  make  no  provision  for  an  appeal 
by  the  plaintiffs.  Is  fact,  this  appeal  is  from 
the  failure  or  refusal  of  the  court  to  find  such 
facts  as  were  necessary  to  sustain  the  first 
prayer  of  the  bllL  Tbe  time  for  an  appeal  on 
any  such  gionnd  as  that  will  be  after  final  de- 
cree. Appeal  quashed,  and  it  Is  ordered  that 
the  plaintiffs  pay  the  costs. 


COLL  T.  BASTON  TRANSIT  CO. 

<Snpreine   Court   of   Pennsylvania.     April   12, 

1887.) 

l^TEKKT  Railw ATS— Accident  to  Pbdesthians— 
EviDEHce — Res  Gestae. 

1.  Testimony  that  when  witness  last  saw 
deceased,  before  he  was  run  over  by  defend- 
ant's street  car,  deceased  was  80  or  00  feet 
from  the  car,  on  a  narrow  footpath  between 
the  tracks  and  the  edge  of  an  embanldnent; 
that  be  saw  D.,  who  had  been  riding  with  the 
motorman,  jump  from  the  car,  and  ran  in  ad- 
vance of  it,  the  speed  of  the  car  not  being 
checlced  tfll  it  was  suddenly  stopped;  and  that 
deceased  was  then  behind  the  car,  bis  legs  hav- 
ing been  run  over  by  it;  and  that  D.  had  hold 
of  him, — ^justifies  inferences  by  the  jury  that 
deoeased,  considering  his  position  dangerous, 
attempted  to  cross  the  tracic,  and  teil;  that  D. 
law  iiim,  and  ran  to  his  assistance;  that  the 
motorman  saw  or  should  have  seen  him,  and 
should  have  ottempted  to  stop  the  car  at  once. 

2.  S^tatements  of  one  riding  with  the  motor- 
man  on  a  street  car,  made  immediately  after  a 
person  was  mn  over,  and  before  he  was  re- 
moved from  the  track,  that  he  had  run  ahead  of 
tbe  car  to  put!  him  off  the  track,  and  did  not 
hare  time  to  do  so,  is  admissible  as  part  of  the 
res  (rests,  though  be  was  not  in  the  company's 
employ. 

3.  Declarations  of  a  motorman  two  minutes 
after  he  ran  over  a  man,  and  while  he  and  oth- 
ers were  in  charge  of  the  body  of  the  man,  that 
be  cooid  have  stopped  the  car  in  time,  but  sup- 
posed a  person  who  had  run  ahead  would  have 
tbe  man  removed  from  the  track  before  the  car 
reached  him,  is  not  too  remote  from  the  occur- 
iTOce  to  be  admissible  as  les  gestae. 

Appeal  from  court  of  common  pleas,  North- 
ampton coanty;  W.  W.  Schuyler,  Judge. 

Action  by  Sophia  C.  Coll  against  the  Baston 
Transit  Company  for  death  of  plaintiff's 
husband.  Judgment  for  defendant.  Plaintiff 
appeals.    Reversed. 

William  C.  Sbipman  and  Henry  S.  Cavan- 
augh,  for  appellant  W.  S.  &  M.  Kirkpat- 
rick  and  Russell  C.  Stewart,  for  appellee. 

FElAj,  J.  It  appeared  from  the  testimony 
presented  by  the  plaintiff  that,  at  the  time 
of  the  accident,  tbe  defendant's  car  was  run- 
ning after  dark  on  a  declining  grade,  on  a 
road  whlcb  passed  along  the  top  of  an  em- 
bankment    Between  the  tracks  of  the  rail- 


way and  tbe  edge  of  the  embankment  was  a 
footpath  covered  with  cinders,  and  vary- 
ing in  width  from  four  to  six  feet  At  the 
outer  edge  of  tlie  path  was  a  guard  rail  sup- 
ported by  posts.  Tbe  roadbed  was  in  an 
unfinished  condition.  The  earth  which  had 
been  thrown  out  In  making  an  excavation 
for  the  track  had  not  been  replaced,  the  ties 
were  exposed,  and  tbe  rails  projected  above 
the  surface  of  tbe  road.  The  plaintiff's  hus- 
band, when  last  seen  before  the  accident  by 
the  witness  called  at  the  trial,  was  on  the 
footpath  80  or  90  feet  from  tbe  car.  Dolton, 
a  lineman  In  the  employ  of  the  defendant 
company,  who  had  been  riding  with  tbe  mo- 
torman on  the  front  platform  of  tbe  car, 
was  seen  by  tbe  witness  to  jump  from  the 
car,  and  to  mn  forward  in  advance  of  It 
The  speed  of  tbe  car  was  not  checked  until 
It  was  brought  to  a  sudden  stop.  The  per- 
son injured  was  then  found  behind  the  car, 
his  legs  having  been  run  over  by  it,  and  Dai- 
ton  had  hold  of  him. 

From  these  facts  it  may  be  Inferred  tliat 
the  deceased,  finding  himself  In  a  position 
of  danger  on  tbe  narrow  path,  and  fearing 
that  he  would  be  crushed  between  tbe  pro- 
jecting side  of  the  car  and  the  guard  rail, 
attempted  to  reach  a  place  of  safety  by  crosR- 
Ing  the  road,  and,  in  so  doing,  he  tripped, 
and  fell  across  the  track,  and  that  Dalton 
saw  him  fall,  and  ran  to  assist  him.  Tiiere 
Is  no  other  explanation  of  Dalton'a  conduct 
in  Jumping  from  the  car,  and  running  ahead, 
in  connection  with  tbe  fact  that  he  had  bold 
of  the  man  Immediately  after  his  legs  were 
crushed.  If  Dalton  saw  th6  man  when  he 
fell,  tbe  motorman,  who  was  standing  on 
the  same  platform,  and  whose  duty  it  was 
to  look  ahead,  saw  him,  or  should  have  seen 
him,  when  he  was  80  feet  away,  and  he 
should  have  attempted  to  stop  the  car  at 
once.  The  car  was  running  only,  half  as 
fast  as  Dalton  ran,  and  its  speed  was  not 
checked  until  It  had  run  80  feet.  Whether 
these  Inferences  could  properly  be  drawn 
was  a  question  for  tbe  jury.  The  Judge 
could  not  say,  as  matter  of  law,  that  they 
were  without  foundation  on  tbe  facts  testi- 
fied to,,  and  It  was  error  to  enter  a  nonsuit. 

As  the  case  goes  back  for  trial,  it  is  Im- 
portant that  the  remaining  assignments 
should  be  considered.  A  witness  bad  testi- 
fied that  immediately  after  tbe  accident,  and 
before  tbe  man  Injured  had  been  lifted  from 
tbe  tracks,  Dalton,  tbe  lineman,  said  that  he 
had  run  ahead  to  pull  him  off  the  track, 
and  did  not  have  time  to  do  it.  This  testi- 
mony, on  motion,  was  struck  out;  and  an 
offer  to  prove  that  the  motorman,  within 
two  minutes  of  the  occurrence  of  tbe  acci- 
dent, and  while  he  and  other  employes  of 
tbe  company  were  in  charge  of  the  body  of 
tbe  injured  person,  bad  said  that  be  could 
have  stopped  the  car  in  time,  but  that  be 
supposed  that  Dalton  would  have  had  the 
man  removed  from  the  track  before  the  car 
reached  him,  was  rejected. 
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The  testimony  relating  to  Dalton'a  state-  i 
ment  appears  to  have  been  struck  out  for  | 
the  reason  that  he  was  not  employed  in  the  I 
operation  of  running  the  cars,  and  that  re- 
lating to  the  statement  of  the  motorman  to 
hare  been  rejected  for  the  reason  that  It 
was  too  remote  from  the  occurrence  to  be 
admissible  as  part  of  the  res  gestre.  Neither 
ground  was  well  taken.  To  make  his  dec- 
laration admissible  as  part  of  the  res  gestae, 
it  was  not  necessary  that  Dalton  should  have 
been  in  the  employ  of  the  company  for  the 
purpose  of  running  its  cars,  or  for  any  pur- 
pose. His  acts  were  a  part  of  the  occur- 
rence, and  they  could  have  been  proved  if 
done  by  an  entire  stranger.  His  declara- 
tions made  at  the  time  explained  the  nature 
of  his  acts  and  the  acts  of  others,  which 
together  made  up  the  whole  occurrence  un- 
der Investigation.  The  declaration  of  the 
motorman,  of  which  proof  was  offered,  was 
separated  in  time  two  minutes  only  from  the 
infliction  of  the  injuries.  It  emanated  from 
the  act  It  was  unconsciously  associated 
with,  and  stood  in  Immediate  causal  relation 
to.  It.  The  occurrence  had  not  yet  ended. 
He  was  not  speaking  as  the  narrator  of  a 
past  event,  but  as  a  participant  in  an  uncom- 
pleted one.  Both  of  these  declarations  clear- 
ly come  within  the  comprehensive  definition 
given  in  Whart.  Bv.  !  262:  "The  res  gestae 
may  therefore  be  defined  as  those  circum- 
stances which  are  the  undesigned  incidents 
of  a  particular  litigated  act,  and  which  are 
admissible  when  illustrative  of  such  act. 
These  Incidents  may  be  separated  from  the 
act  by  a  lapse  of  time  more  or  less  apprecia- 
ble. They  may  consist  of  speeches  of  any 
one  concerned,  whether  participant  or  by- 
stander. They  may  comprise  things  left 
undone,  as  well  as  things  done.  Their  sole 
distinguishing  feature  is  that  they  should  be 
necessagy  Incidents  of  the  litigated  act;  liec- 
essary  in  this  sense,  that  they  are  part  of  the 
immediate  preparations  for  or  emanations  of 
such  act,  and  are  not  promoted  by  the  cal- 
culated policy  of  the  actors." 

As  the  plalntur  was  allowed  to  show  the 
actual  physical  condition  of  the  road  at  the 
time  of  the  accident,  she  was  not  Injured  by 
the  exclusion  of  the  testimony  referred  to  In 
the  fourth  and  fifth  assignments;  and,  as 
the  pleadings  stood  at  the  time  of  the  trial, 
it  is  doubtful  whether  the  testimony  was  ad- 
missible. The  first,  second,  and  third  as- 
signments are  sustained,  and  the  judgment 
iK  reversed,  with  a  procedendo. 


FREDERICKS  et  al.  v.   HUBER  et  al. 

(Supreme   Court   of   Pennsylvania.     April    12, 
1897.) 

PBElitMINAKT  IN4UNCTIOS — TiTLB  IXVOLVBD. 

1.  A  prcliminsry  irnndator;  injunction  re- 
strnining  defendants,  who  had  been  in  undis- 
turbed possession  of  a  church  for  years,  as  pas- 
tor  and   trustees,    fiom   interfering   with    the 


property,  and  putting  complainants,  who  claim- 
ed to  be  the  pastor  and  trustees,  in  control,  was 
improvideutly  granted  without  other  evidence 
than  an  ex  parte  affidavit,  and  a  part  of  the 
bill,  sworn  to  as  an  injunction  affidavit,  the 
facts  in  which  were  met  and  denied  by  the  an- 
swer. 

2.  A  bill  by  persons  claiming  to  be  the  pastor 
and  trustees  of  a  church,  and  asserting  title  in 
said  trustees  by  virtue  of  their  adherence  to  the 
discipline  of  an  evntgelicai  association,  to  re- 
strain defendants,  who  had  been  in  undisturbed 
possession  for  years,  as  pastor  and  trustoos, 
from  officiating  in  the  church,  or  exercising  any 
control  over  the  property,  was  met  by  an  an- 
swer which  denied  complainants'  right  to  repre- 
sent said  church,  and  alleged  that  the  property 
had  long  since  reverted  to  the  original  grantor, 
who  subsequently  conveyed  the  same  to  defend- 
ants, and  tliat  the  latter  w«re  in  possession,  in- 
dependent of  said  evangelical  association. 
Held,  that  the  disputed  title  must  first  be  adju- 
dicated at  law. 

Appeal  from  court  of  common  pleas,  Scbuyl- 
klll  county;  Weldnum,  Judaic. 

Bill  by  W.  E.  Fredericks  and  others  for  an 
injunction  against  C.  D.  Huber  and  others. 
From  a  decree  awarding  a  preliminary  in- 
junction, defendants  appeal.    Reversed. 

A.  W.  Schalck  and  Wesley  K.  Woodbury, 
for  appellants.  E.  B.  Esher  and  John  W.  By- 
on,  for  appellees. 

MITCHELL,  3,    This  injunction  was  very 

Improvldently  granted.  The  complainant^' 
were  confessedly  not  in  actual  possession  of 
the  church,  and  they  had  admitted  themselves 
ont  of  legal  possession  by  bringing  an  action 
of  ejectment  against  the  respondents.  Yet  on 
a  preliminary  hearing,  not  conducted  by  the 
examination  of  witnesses  under  the  new  equi- 
ty rules,  but  without  evidence  except  a  part 
of  the  bill  sworn  to  as  an  injunction  affidavit, 
and  a  single  other  ex  parte  affidavit,  and  in 
the  face  of  a  responsive  answer  denying  the 
facts  set  up  in  the  bill,  a  mandator7  injunc- 
tion was  issued,  which  prevented  the  clerical 
respondents  from  performing  their  functions 
In  the  church,  commanded  the  lay  respondents 
not  to  interfere  in  the  management  of  the 
property,  and  practically  reversed  the  whole 
status  of  the  parties  by  dispossessing  the  re- 
spondents, and  putting  the  complainants  In 
control.  This  is  not  the  office  of  a  preliminary 
injunction,  which  is  not  to  subvert,  but  to 
maintain,  the  existing  status,  until  the  merits 
of  the  controversy  can  be  fully  heard  and 
determined.  "The  sole  object  of  a  preliminary 
Injunction,"  says  Strong,  J.,  in  Farmws'  R. 
Co.  v.  Reno  O.  C.  &  P.  Co.,  53  Pa.  St  224. 
"is  to  preserve  the  subject  of  the  controversy 
in  the  condition  in  which  it  Is  when  the  order 
is  made.  It  cannot  be  used  to  take  property 
out  of  the  possession  of  one  party,  and  put  it 
into  the  possession  of  the  other."  See.  also, 
Audenreid  v.  Raihxtad  Co..  68  Pa.  St  370. 
where  the  whole  subject  is  authoritatively 
discussed  by  Sharswood,  J.  It  is  true  that,  in 
order  to  meet  the  practices  so  emphatically 
condemned  by  this  court  In  Easton.  S.  E5.  & 
W.  E.  P.  R.  Co.  V.  City  of  Easton,  133  Pa.  St 
505.  19  Atl.  486,  and  Cooke  v.  Boynton,   136 
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Pa.  St  102,  19  Atl.  914,  eqnlty  has  been  com- 
pelled to  advance  a  step,  and,  if  necessary, 
to  make  even  preliminary  injunctions  manda- 
tory, as  in  Whlteman  v.  Gas  Co.,  139  Pa.  St. 
192,  20  Atl.  1062.  But  snch  cases  are  excep- 
Uonal.  and  are  founded  on  the  fact  that  there 
has  been  what  was  graphically  described  in 
Cooke  V.  Boynton,  supra,  as  "a  race  against 
the  law."  Equity  regards  the  substance,  rath- 
er than  the  form,  of  things,  and  will  not  allow 
itself  to  be  baffled  by  a  wrongful  change 
while  its  aid  la  being  invoked.  The  modem 
cases,  therefore,  have  established  the  rule  that 
the  status  quo  which  will  be  preserved  by 
preliminary  Injimctlon  is  the  last  actual, 
peaceable,  noncontested  status  which  preced- 
ed the  pending  controversy,  and  equity  will 
not  permit  a  wrongdoer  to  shelter  himself  be- 
hind a  suddenly  or  secretly  changed  status, 
though  he  succeeded  in  making  the  change  be- 
fore the  chancellor's  band  actually  reached 
tahn.  The  doctrine  is  not  new,  only  its  appli- 
cation in  practice  to  meet  the  efforts  of  those 
who  endeavor  to  be  swifter  than  Justice  and 
the  law.  Nearly  half  a  century  ago,  Lowrle, 
J.,  expressed  the  principle  in  Baptist  Congre- 
gation V.  Scannel,  3  Grant  Cas.  48:  "The  ob- 
ject of  this  motion  [for  preliminary  Injunction] 
Is  to  put  and  keep  matters  In  the  position  in 
which  they  stood  before  the  disorder  com- 
menced, and  to  prevent  the  defendants  from 
gaining  any  advantage  by  their  own  wrongftd 
acts."  niere  is  nothing  in  the  present  case 
to  bring  It  within  this  exceptional  class.  Itie 
respondents  had  been  In  undisturbed  posses- 
t4on  for  years,  and  the  only  change  that  was 
soaght  was  by  the  complainants.  Color  for  a 
preliminary  Injunction  was  given  by  the  aver- 
ment In  the  bill  of  acts  of  waste  committed 
or  threatened  by  the  respondents,  but  the  evi- 
dence utterly  failed  to  sustain  the  charge.  It 
was  supported  by  only  a  single  affidavit, 
which  was  folly  met  and  denied  by  the  an- 
Kwer.  But,  even  if  It  had  been  sustained,  the 
terms  of  the  Injunction  went  far  beyond  any 
relief  on  this  basis.  On  every  ground,  there- 
fore, the  injtmctlon  was  Improvidently  issued, 
and  must  be  dissolved. 

But  the  objections  to  the  bill  are  deeper 
ideated  than  to  the  mere  Injunction.  The  case 
is  nothing  but  an  ejectment  In  disguise.  Ilie 
bill  Is  brought  by  parties  asserting  themselves 
to  be  the  pastor,  presiding  elder,  and  trustees 
of  the  Salem  Church,  and  claims  title  to  the 
property  by  virtue  of  their  adherence  to  the 
discipltaie,  law,  and  usages  of  the  Evangelical 
ARiociation.  The  answer  denies  that  the  com- 
plainants are  officers,  or  even  members,  of  the 
Salem  Church,  and  avers  that  the  self-styled 
tmstees  in  whom  the  legal  title  is  claimed  to 
be  had  voluntarily  withdrawn  from  the  church 
years  ago,  and  that  the  Salem  Church  was 
not  a  member  of  the  Evangelical  Association, 
bnt  was,  and  had  been  for  years,  an  independ- 
ent organization.  In  regard  to  the  title  to  the 
church  property,  the  answer  averred  that  the 
gTfjund  had  been  granted  In  1850  by  the  Little 
Schnylkill  Navigation,  Bailroad  &  Coal  Com- 


pany to  the  First  Baptist  Church  of  Tamaqua 
for  use  for  public  worship  according  to  the 
uses  and  ceremonies  of  the  Baptist  Church 
only,  and  with  a  condition  of  forfeiture  if 
used  for  any  other  purposes;  that  the  land 
and  the  improvements  thereon  had  been  trans- 
ferred by  certain  members  of  the  Baptist 
Church  to  the  Salem  Church;  and  that  In  1894 
the  Little  Schuylkill  Company,  under  lt« 
right  of  re-entry  for  condition  broken,  had 
I  granted  and  conveyed  the  land  to  the  re- 
spondents. It  will  thus  be  seen  that  the  case 
raises  two  main  questions  or  Issues:  First, 
whether  the  complainants  are  entitled  to  rep- 
resent the  Salem  €hurch;  if  not,  if,  as  the 
answer  avers,  the  trustees  in  whom  title  is 
claimed  to  be  voluntarily  withdrew  from  the 
church  prior  to  this  controversy,  then,  wheth- 
er respondents'  title  be  good  or  bad  is  Imma- 
terial, as  complainants  have  no  standing  to 
question  it  The  second  and  more  Important 
question  is  the  title  to  the  land.  It  is  admit- 
ted that  title  is  to  be  derived  from  the  Little 
Schuylkill  Company  under  its  deed,  first,  to 
the  Baptist  Church,  and,  secondly,  to  the  re- 
spondents; and  which  is  the  sui)erior  title 
must  depend  on  the  conveyances  and  the  acts 
of  the  parties  tmder  them.  These  are  ques- 
tions to  be  settled  at  law,  and  cannot  be 
brought  into  equity  without  some  other  basis 
than  has  been  shown  here.  The  learned  Judge 
below  was  apparently  of  opinion  that  this 
case  fell  within  the  authority  of  Krecker  v. 
Shirey,ie3  Pa.  St.  534,  30  Atl.  440,  and  it  is  not 
Anposslble  that  It  may  turn  out  to  be  so,  but  It 
has  not  yet  been  made  to  appear,  lliat  will 
depend  on  the  facts  as  they  shall  be  proved  at 
the  trial.  The  controversy  in  the  Evangelical 
Association  is  undoubtedly  at  the  bottom  of 
both  cases,  but  the  Issues  are  entirely  differ- 
ent In  Krecker  v.  Shirey  both  parties  be- 
longed to  the  Evangelical  Association,  and 
each  claimed  to  be  the  rightful  representative 
of  the  Immanuel  Church.  The  complainants 
did  not  depend  on  the  moral  merits  or  Justice 
of  the  case,  which  rather  appeared  to  be 
with  the  majority  of  the  congregation,  who 
had  raised  the  money,  supported  the  pastor, 
and  kept  the  church  going;  but,  as  our  Broth- 
,  er  Williams  said:  "Our  concern  Is  with  the 
,  legal  aspects  of  the  case,  •  •  •  leaving 
the  moral  side  of  the  controversy  to  the  con- 
I  sciences  of  the  combatants;"  and,  as  the  law 
I  regarded  those  who  adhered  to  the  original 
!  doctrine  and  discipline,  whether  majority  or 
minority,  as  the  regular  organization,  the  le- 
gal right  followed  such  organization.  The 
plaintiffs  succeeded  on  their  strict  legal  titie, 
and  the  plaintiffs  in  the  present  case  must 
win  or  lose  by  the  same  standard.  There  Is 
here,  however,  no  question  of  regularity  of 
standing  in  the  church.  The  respondents  deny 
that  they  belong  to  the  Evangelical  Associa- 
tion  at  all,  and  claim  that  they  have,  in  their 
Independent  capacity,  acquired  the  titie  to  the 
property.  If  they  can  establish  that  fact, 
they  will  be  entitled  to  a  verdict  without  re- 
gard to  the  regularity  of  their  religious  stand- 
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ing.  The  Issue  la  an  ordinary  one  of  disputed 
title,  and  should  be  adjudicated  at  law.  The 
light  of  the  pastor  to  officiate  in  the  church 
Is  a  secondary  question,  depending  on  the 
solution  of  the  first  If  he  establishes  his 
right  at  law,  he  will  then  be  entitled  to  ask 
the  assistance  of  equity  to  enforce  it.  Decree 
reversed,  injunction  dissolved,  and  bill  ordered 
to  be  dismissed,  with  costs. 


In  re  CONTESTED  ELECTION  OP 

LAWLOR. 

(Supreme   Court  of   PennsylTania.     April    12, 

1897.) 

Elections— Ballots. 

There  can  be  no  election  to  an  office,  the 

name  or  title  of  which  is  not  designated  on  the 

official  ticket,  by  voters  putting  on  the  ballot 

gtickerg  bearing  the  title  of  the  office  and  the 

name  ot  the  candidate;    the  only  provision  foi 

addition   to  the   ballot  being  the  Insertion  of 

names  in  blank  spaces  under  the  titles  of  offices 

thereon. 

Appeal  from  court  of  quarter  sessions, 
Schuylkill  county;   C.  L.  Pershing,  Judge. 

Contest  by  certain  citizens  of  the  borough 
of  Shenandoah  of  the  election  of  Martin  J, 
Lawlor  as  a  justice  of  the  peace  of  said  bor- 
ough. From  a  decree  holding  the  election 
void,  contestee  appeals.    Affirmed. 

John  F.  Whaleu  and  Wm.  A.  Marr,  for  ap- 
l>ellant. 

STERRETT,  O.  J.  At  an  election  held  In 
and  for  the  borough  of  Shenandoah  on  the 
third  Tuesday  of  February,  1896,  the  appel- 
lant was  returned  elected  to  the  office  of  jus- 
tice of  the  peace  in  said  borough.  The  va- 
lidity of  the  election  having  been  duly  con- 
tested, it  was  adjudged  illegal  and  void,  and 
was  accordingly  set  aside  by  the  court  for 
want  of  compliance  with  the  election  law. 
Hence  this  appeal  by  the  contestee,  In  which 
the  correctness  of  said  adjudication  is  chal- 
lenged. A  careful  consideration  of  the  rec- 
ord has  convinced  us  that  the  decree  Is  8ul>- 
stantlally  correct,  and  hence  the  only  specifi- 
cation of  error  thereto  cannot  be  sustained. 
Indeed,  the  conclusion  reached  by  the  learn- 
ed president  of  the  quarter  sessions  is  so  ob- 
viously correct  that  it  is  scarcely  necessarj 
to  do  more  than  affirm  the  decree.  The  pe- 
tition on  which  this  proceeding  is  based 
charges  that,  for  various  causes  therein 
specified,  "the  said  pretended  election  for 
borough  justices  was  unauthorized  and  ille- 
gal," etc.  It  is  unnecessary  to  notice  all  of 
said  specified  "causes."  A  brief  reference  to 
one  of  them  will  suffice.  The  fifth  specifi- 
cation avers:  "The  pretended  votes  cast,  or 
alleged  to  have  been  cast,  at  said  election, 
for  said  Lawlor,  for  said  office,  were  not 
printed  or  written  on  the  ballots  on  which 
It  is  claimed  they  were  cast,  but.  If  voted  at 
all,  they  were  pasted  thereon  without  au- 
thority of  law."  The  ninth  avers:  "The  offi- 
cial ballots  distributed  by  the  county  com- 


missioners according  to  law  •  *  •  did  not 
contain  the  name  or  title  of  borough  jus- 
tices of  the  peace,  or  justices  of  the  peace 
of  said  borough,  as  being  among  the  offices 
then  to  be  filled  or  to  be  voted  for  at  said 
election,  and  In  no  wise  designated  said  of- 
fice, or  provided  for  it,  as  one  of  the  officea 
to  be  voted  for  at  said  election."  The  tenth 
avers:  "There  was  no  designation  of  said 
office  on  said  official  ballots,  nor  was  there 
any  blank  space  on  said  ballots  for  the  In- 
sertion of  said  office,  or  ot  the  names  of  tbe 
candidates  therefor,  or  of  any  one  to  be 
voted  for,  for  said  office  at  said  election; 
and  the  attaching  of  the  pasters  or  stickers 
thereon  as  aforesaid  was  indiscriminate,  un- 
authorized, and  illegal."  While  appellant's 
answers  to  these  and  other  specifications  in 
the  petition  are  far  from  being  as  direct, 
specific,  and  responsive  as  they  should  have 
been,  they  either  admit,  In  express  terms,  or, 
by  their  failure  to  specifically  deny,  tacitly 
concede,  facts  enough  to  show  that  the  votes 
alleged  to  have  been  cast  for  appellant  for 
the  office  of  borough  justice  were  illegal  and 
void.  In  his  answer  to  the  ninth  specifica- 
tion, supra,  he  avers  "tbat  the  official  ballots 
on  which  his  name  appeared  as  a  candidate 
for  borough  justice  •  •  •  were  the  bal- 
lots printed  and  distributed  by  the  county 
commissioners,  and  further  avers  tbat  the  ti- 
tle of  'Borough  JuHtlce  of  the  Peace'  did  ap- 
pear upon  tbe  tickets  Inserted  and  pasted 
upon  said  ballots."  This  answer  consists  of 
two  averments,  the  first  of  which,  standing 
alone,  is  vague  and  uncertain,  and  would  be 
misleading,  if  It  were  not  for  the  explicit 
declaration  of  the  last  averment,  viz.  "that 
the  title  of  'Borough  Justice  of  the  Peace'  did 
appear  upon  the  tickets  inserted  and  pasted 
upon  said  ballots."  In  his  answer  to  tbe 
tenth  specification,  appellant  asserts  "that 
there  were  blank  spaces  on  said  ballots  for 
tbe  Insertion  of  said  offices,  and  for  the  In- 
sertion of  tbe  names  of  the  candidates  there- 
for," and  virtually  admits  that  the  votes 
cast  for  himself  were  prepared,  by  attacblng 
pasters  or  inserting  the  same  upon  the  offi- 
cial ballots,  on  which  pasters  the  names  of 
candidates  for  justice  of  the«peace  and  tbe 
name  or  title  of  said  office  appeared;  'and  be 
claims  that  this  mode  of  voting  for  persons 
and  for  offices  not  appearing  on  the  otticial 
ballots  "was  authorized  and  according  to 
law."  Without  further  reference  to  aver- 
ments on  which  contestants  rely  as  evidence 
of  the  illegal  manner  in  which  appellant  -was 
voted  for,  etc.,  it  is  sufficient  to  say  that 
so  far  as  said  averments  are  material,  they 
are  either  substantially  admitted,  or  they  ar« 
not  sufficiently  denied,  in  the  answers.  It 
clearly  appears  that  tbe  only  way  in  which 
appellant,  as  a  candidate  for  borough  Jus- 
tice, was  voted  for,  was  by  using  a  sticker, 
or  adhesive  ticket,  having  thereon  api>el- 
lant's  name  and  the  title  of  tbe  office  of  Jus- 
tice of  the  peace,  and  pasting  or  otherwise 
attaching  said  sticker,  or  ticket,  to  the  official 
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hallot.  It  Is  not  even  pretended  that  the  oftl- 
rial  hallot,  as  printed  by  order  of  the  com- 
missioners, and  distributed  by  them,  con- 
tained either  the  name  of  appellant,  or  the 
name  or  title  of  the  office  of  "Borough  Jus- 
tice," or  "Justice  of  the  Peace."  The  only 
tray,  therefore,  in  which  appellant's  name 
and  the  title  of  the  offlce  could  have  appear- 
ed on  the  official  ballot  cast  for  him  was 
by  their  being  upon  separate  tickets  or  sticic- 
ers.  which  were  "Inserted  and  pasted  upon 
said  ballots"  by  those  who  voted  for  blm. 
There  is  no  authority  in  the  election  law, 
or  elsewhere,  for  thus  voting  for  a  person  t« 
fill  an  offlce,  the  name  or  title  of  which  is 
not  designated  on  the  official  ballot  pre- 
pared for  the  use  of  voters.  It  is  the  duty 
of  those  specially  charged  with  the  prep- 
aration and  distribution  of  the  official  ballots 
to  see  that  the  name  or  title  of  every  offlce 
to  be  filled  at  the  forthcoming  election  Is 
distinctly  designated  thereon  as  the  election 
law  specifically  requires.  The  obvious  rea- 
son why  the  offlce  of  borough  Justice  of  the 
peace  was  not  so  designated  on  the  ballot 
prepared  for  the  use  of  voters  at  the  elec- 
tion in  question  Is  because  no  such  officer 
was  authorized  to  be  chosen  at  that  tlrae, 
as  the  court  below  correctly  held.  If  it  had 
been  otherwise,  the  title  of  the  offlce  would 
hare  been  properly  designated  in  each  col- 
nmn  of  the  offlclal  ballot;  and  If  appellant's 
name  as  a  candidate  for  the  offlce  of  borough 
JDStice,  etc.,  did  not  appear  on  the  ballot, 
those  desiring  to  vote  for  him  could  do  so 
by  inserting  his  name  on  the  blank,  or  right- 
Land,  column.  Immediately  under  the  desig- 
nation of  said  office.  As  was  said  in  Mc- 
Cowln's  Appeal,  165  Pa.  St  283,  30  Atl.  955: 
"The  only  prescribed  mode  of  voting  for  per- 
rans  whose  names  are  not  already  on  the 
ballot  is  by  inserting  their  names  in  the 
blank  spaces  prepared  therefor.  In  the  right- 
hand  column  of  the  official  ballot.  It  is  the 
name  only  that  is  to  be  thus  inserted,  not 
the  title  of  the  offlce  to  be  filled.  The  latter 
is  already  printed  there,  and  constitutes  part 
of  the  baHoi  prepared  for  the  use  of  voters," 
etc.  In.  that  case  the  respective  titles  of  all 
the  office?  to  fie  filled,  or  that  were  voted 
for.  were  pro^rly  designated  on  the  official 
liallot;  but  some  electors  conceived  the  idea 
of  amending  the  offlclal  ballot  by  preparing 
a  right-hand  column  of  their  own,  contain- 
ing titles  of  the  respective  offices  to  be  filled, 
and  names  of  candidates  for  each,  and  past- 
ed the  same  over  the  right-hand  column  of 
the  official  ballot,  thus  substituting  for  the 
latter  the  ticket  or  column  prepared  by  them- 
selres.  It  was  there  held  that  "to  permit 
the  voter  to  procure  from  outside  parties  a 
slip  ticket,  or  sticker,  corresponding  In  size 
with  said  column,  and  paste  the  same  over 
the  printed  matter,  as  well  as  the  blank 
spaces  thereon,  would  tie  contrary  to  the 
letter  aa  well  as  the  spirit  of  the  act."  It 
would  be  equally  contrary  to  both  to  sanc- 
tion what  was  done  in  this  case.     The  dlrec- 


I  tions  of  the  act  as  to  what  the  voter  shall 
do,  and  how  It  shall  be  done,  are  plain,  ex- 
plicit, and  mandatory.  No  substantial  de- 
pai^ure  from  those  directions  can  ever  be 
safely  recognized  as  their  legal  equivalent. 
There  appears  to  be  no  error  in  the  decree, 
and  it  is  therefore  affirmed,  with  costs  to  be 
paid  by  appellant. 


HEIMGASRTNER  v.  BTBWART. 
(Supreme  Court  of  Pennsylvania.    April  12, 
1897.) 
JuDOMB  NT— Open  i  no— Ubiaolt. 
A  rnle  to  open  a  judgment  entered  on  bond 
and  warrant  of  attorney,  and  to  allow  defend- 
ant to  answer,  waa  improperly  discharged  where 
defendant,  corroborated  by  two  other  witnesses, 
testified  to  an  afs.eemcut  which,  if  made,  enti- 
tled him  to  a  creidit  on  the  judgment,  and  plain- 
tiffs denial  of  said  agreement  was  unsupport- 
ed by  other  testimony. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;  Craig  BIddle,  Judge. 

Rule  by  William  Stewart  to  open  a  judg- 
ment entered  against  him  In  favor  of  Wil- 
liam Helmgaertner  on  bond  and  warrant  of 
attorney,  and  to  allow  defendant  to  answer. 
From  an  order  discharging  the  rule,  defendant 
appeals.    Reversed. 

Wendell  P.  Bowman,  for  appellant  Fred- 
erick L.  Breltlnger,  for  appellee. 

McCOLLUM,  J.  The  Judgment  in  question 
was  entered  upon  a  bond  of  the  defendant 
secured  by  a  mortgage  upon  his  real  estate 
therein  described,  and  it  represents  a  loan  of 
$1,000,  which  the  plaintiff  made  to  him  on 
the  30th  of  June,  1893.  When  the  loan  waa 
made,  be  gave  his  promissory  note  for  it 
payable  In  one  year,  without  Interest  When 
the  note  fell  due,  the  plaintiff  accepted.  In 
place  of  it,  the  bond  and  mortgage,  payable 
in  one  year,  with  Interest  at  5.4  per  cent  On 
the  6th  of  July,  1885,  the  defendant  claiming 
to  have  valid  def^ises  to  the  Judgment  peti- 
tioned the  court  to  open  it  and  allow  him  to 
present  them  to  a  Jury.  Thereupon  a  rule  to 
show  cause  was  granted,  which  rule,  on  con- 
sideration of  the  testimony  submitted  for  and 
against  it,  was  discharged.  From  the  order 
discharging  the  rule  this  appeal  was  taken. 

It  appears  that  when  the  loan  was  made  the 
defendant  was  a  retail  liquor  dealer,  who 
wanted  more  money  to  carry  on  his  business, 
and  the  plaintiff  was  a  brewer,  who  wanted 
to  sell  his  beer.  Tlie  plaintiff  loaned  the 
money  for  a  year,  and  the  defendant  bought 
2621^  barrels  of  bis  beer  at  $0  a  barrel.  In 
his  petition  to  open  the  Judgment  the  defend- 
ant alleged  that  he  agreed  to  buy  the  plain- 
tiff's beer  If  It  was  satisfactory  and  acceptable 
to  his  customers,  but  that  It  was  not  satis- 
factory to  them,  and  because  of  their  dissatis- 
faction with  it  he  lost  their  patronage,  and 
was  materially  Injured  in  his  business.  He 
also  alleged  in  his  petition  that  he  understood 
he  was  to  give  the  mortgage  as  security  for 
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the  loan,  and  tbat  he  did  not  know  that  he  i 
had  glyen  the  bond  until  some  time  after  the 
Judgment  was  entered  upon  It  These  alle- 
gations were  specifically  denied,  and,  so  far  i 
as  they  related  to  the  plaintiff's  claim  respect- 
lug  the  execution  of  the  bond,  and  the  condi- 
tion on  which  he  agreed  to  buy  the  beer, 
they  furnished  no  ground  for  opening  the 
judgment,  because  they  rested  exclusively  on 
his  own  testimony,  which  was  fully  met  and 
answered  by  the  testimony  of  the  plaintiff. 
But  another  matter  of  defense  Is  alleged  In 
the  petition,  which  deserves  separate  consid- 
eration. It  is  that  the  plaintiff  agreed  to  al- 
low the  defendant  a  credit  of  $1  on  the  loan 
for  each  barrel  of  beer  purchased  by  him,  and 
that  under  this  agreement  he  was  entitled  to 
a  credit  on  the  judgment  of  $262.50.  This 
agreement  was  made.  If  at  all,  a  few  days 
after  he  gave  his  note  for  the  money  loaned. 
The  plaintiff  denied  the  existence  of  such  an 
agreement,  and  supported  his  denial  by  his 
own  testimony.  He  was  not  corroborated  in 
this  particular  by  a  single  witness.  The  de- 
fendant testified  distinctly  that  the  agreement 
was  made  as  alleged,  and  he  was  corroborated 
by  two  witnesses.  It  is  not  necessary  to  spec- 
ify here  the  circumstances  tmder  which  It 
la  claimed  the  agreement  was  made,  nor  the 
considerations  which  Induced  the  parties  to 
enter  into  it  Tbeae  saffldentiy  appear  In 
the  evidence  relied  on  to  establish  it  A  con- 
siderable portion  of  the  evidence  In  the  case 
related  to  the  quality  of  the  plaintiff's  beer, 
and  is  unimportant,  except  as  it  may  have 
some  bearing  on  the  question  whether  there 
was  an  agreement  to  allow  the  defendant  a 
credit  of  one  dollar  on  the  loan  for  each  bar- 
rel of  beer  sold  to  him  by  the  plaintiff.  Upon 
due  consideration  of  all  the  evidence  in  the 
ease,  we  are  of  the  opinion  that  the  defendant 
should  have  an  opportvmity  to  present  to  a 
jury  his  defense  founded  upon  the  alleged 
agreement  for  a  credit  on  the  loan.  The  or- 
der discharging  the  rule  to  open  the  judgment 
is  reversed,  the  rule  is  reinstated  and  made 
absolute  as  to  $262.50  and  Interest  thereon 
from  the  date  of  the  bond,  and  as  to  the  bal- 
ance of  the  judgment  the  rule  is  discharged. 


MULLEY  V.  SHOEMAKER. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1807.) 

PllACDOLBST  C0NVETAX(tE9— InsTRCCTIONS. 

The  jury,  in  au  action  to  recover  property 
ns  that  of  a  debtor,  thongh  standing  in  his  wife's 
name,  will  not  be  held  to  have  been  led  to  be- 
lieve that  she  could  claim  it,  though  his  mon- 
ey purchased  it,  if  she  did  not  collude  with  him, 
.where,  after  IrstruetinB  that,  if  she  made  the 
purchase  with  her  own  money  exclnsively,  she 
acquired  a  good  title,  but  if  she  connived  with 
him  in  the  purchase  thereof,  by  usiuK  in  pay- 
ment any  of  the  money  which  he  had-  received 
for  his  property,  then  she  could  not  hold  it, 
the  court  told  the  jury  tbat,  if  the  husband's 
money  went  into  the  purchase,  she  could  not 


hold  the  property,  and  that  the  burden  of  show- 
iue  that  his  money  did  not  go  into  the  pur- 
chase was  on  her. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Ejectment  by  Ambrose  MuUey  against 
George  H.  Shoemaker.  Judgment  for  de- 
fendant   Plaintiff  appeals.    Affirmed. 

The  first  assignment  of  error  is  as  follows: 
"The  court  erred  in  charging  the  jury  as  fol- 
lows: 'But  if  you  should  find  that  she  con- 
nived with  him  or  colluded  with  him  In  the 
purchase  of  this  property,  by  using  any  of 
the  money  which  he  received  from  the  prop- 
erty which  was  sold  in  Oreen  Ridge  for  the 
purchase  of  this  property,  for  the  parpose 
of  cheating,  delaying,  or  hindering  credit- 
ors, or  avoiding  the  costs  of  prosecution  in 
which  he  was  engaged,  then  the  plaintiff  is 
entitled  to  your  verdict  If,  on  the  other 
hand,  you  find  the  wife's  hands  are  clean, 
even  though  the  husband  may  have  sold  bis 
property  for  the  purpose  of  hindering  and 
delaying  bis  creditors,  then  your  verdict 
should  be  In  her  favor,  because  she  is  not  re- 
sponsible for  his  misdeeds  unless  she  joins 
In  them.'" 

W.  S.  Hulslander  and  A.  A.  Vosburg,  for 
appellant.  John  P.  Murphy  and  George  W. 
Beale,  for  appellee, 

WILLIAMS,  J.  The  Important  question 
presented  by  this  appeal  is  that  which  is 
raised  by  the  fii-st  assignment  of  error.  The 
action  is  ejectment  by  a  purchaser  at  sher- 
IfTs  sale  upon  a  Judgment  against  George  H. 
Shoemaker.  The  defense  alleges  tliat  the 
title  to  the  lot  In  controversy  was  in  Mrs. 
Shoemaker,  the  wife  of  the  defendant  and 
that  it  was  never  in  the  defendant  in  sup- 
port of  this  line  of  defense,  evidence  wa--^ 
given  tending  to  show  that  Mrs.  Shoemaker 
negotiated  the  purchase,  and  Ix>rrowed  the 
money  which  she  paid  upon  it  from  a  rela- 
tive. The  good  faith  of  this  purchase  wa.t 
attacked  by  the  plaintiff,  who  showed  that 
Shoemaker  had  sold  his  own  house  and  lot. 
Just  before  the  judgment  was  recovercil 
against  him,  for  $1,600,  which  was  paid  tu 
him  in  cash,  and  that  some  of  this  money 
had  been  paid  to  the  relative  from  whom 
Mrs.  Shoemaker  claimed  to  have  borrowe^I 
the  money  used  by  her  In  the  purchase  of 
the  lot  now  in  question.  The  question  In  the 
case  was  whether  Mrs.  Shoemaker  bad 
shown  a  title  obtained  in  good  faith  by  the 
investment  of  her  separate  moneys,  or 
whether  she  held  for  her  husband,  having 
used,  directly  or  indirectly,  his  money  in  ef- 
fecting the  purchase.  Upon  this  question 
the  learned  Judge  Instructed  the  Jury  that,  if 
she  made  the  purchase  with  her  own  monoy 
exclusively,  she  acquired  thereby  a  title  good 
against  her  husband  and  his  creditors,  but 
that  If  she  connived  or  colluded  with  him  in 
the  purchase  of  the  property,  by  using  &ny 
of  the  money  which  he  received  for  his  hou><e 
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In  Green  Bldge  in  payment  of  the  purchase 
money,  tben  the  plaintiff  is  entitled  to  a  ver- 
dict "If,  on  the  other  band,  you  find  the 
irtfe's  hands  are  clean,  even  though  the  hus- 
liaml  may  have  sold  his  pioperty  for  the 
purpose  of  hindering  and  delaying  bis  cred- 
itors, then  your  verdict  should  be  in.  her 
faror,  because  she  is  not  responsible  for  his 
misdeeds  unless  she  Joins  In  them."  But  he 
iiiud  much  more  upon  this  subject,  and, 
omitting  all  reference  to  collusion  between 
tbe  liusband  and  wife,  told  the  Jury  plainly 
that,  if  the  husband's  money  went  into  the 
purchase  of  this  lot,  the  plaiutltT  ought  to  re- 
cover, and  that  the  burden  of  showing  that 
it  did  not  was  upon  her.  He  said:  "She 
must  show  she  obtained  the  money  from 
some  other  source  than  from  him  or  through 
him.  If  she  fails  to  overcome  that  burden, 
tlien,  prima  fade,  his  money  paid  for  it 
But,  if  you  fail  to  find  from  the  evidence  in 
tlie  case  that  his  money  went  into  it,  then, 
even  If  he  sold  his  property  at  Green  Ridge 
for  the  purpose  of  cheating  his  creditors,  the 
wife  might  still  be  entitled  to  recover." 
When  we  consider  all  the  learned  Judge  said 
to  tbe  Jtuy  upon  this  subject,  we  do  not  feel 
that  they  were  misled,  or  left  without  ade- 
iiuate  instructions.  The  good  faith  of  the 
purchase  by  the  wife  with  her  own  prop- 
erty or  credit  was  properly  made  the  turning 
potot  in  the  cause.  This  was  correct  The 
Jury  may  have  erred,  but  it  does  not  seem 
that  any  responsibility  of  such  error,  if  error 
tiiere  was,  rests  upon  the  learned  Judge. 
The  assignments  of  error  are  not  sustained, 
and  the  Judgment  is  afBrmed, 


In  K  NICHOLS. 
(Supreme  Court  of  Pennsylvania.    April  12, 
18S)7.) 
ScmeMB  Court — Jokisdiotiox. 
A  petition   for  the  reproduction  of  a  lost 
<ieed  under  which  petitioner  claims  title  to  real- 
tj  ia  not  within  the  original  jurisdiction  of  the 
inpreme  court.  In  view  of  Const,  art  5,  §  8, 
Hmiting  snch  jurisdiction  to  enuniemted  cases 
ivhich  do  not  include  such  proceeding. 

Original  petition  by  James  Nichols  against 
l1ora  A.  Nichols  and  George  Nichols.    1>18- 

miised. 

Vosburg  &  Dawson,  for  petitioner. 

STERRBTT,  O.  J.  James  Nichols,  the  pe- 
titioner, avers.  In  substance,  that  on  or  about 
-luly  29,  l^SO,  bis  fatho-.  Dr.  Hiram  Nichols, 
then  owner  In  fee  of  about  40  acres  of  land 
in  South  Adington  township,  Lacliawanna 
I'ounty,  and  duly  described  in  the  petition, 
in  consideration  of  natural  love  and  affection 
aad  one  dollar  conveyed  same  land  to  him 
by  deed  fully  delivered;  that  said  deed  was 
not  recorded,  and  has  since  been  lost,  and 
he  has  no  evidence  of  his  title  to  .«aia  land; 


that  the  only  persons  who  claim  to  have  any 
interest  in  the  same  are  Flora  A  Nichols 
and  George  Nichols,  both  of  whom  reside  in 
said  county;  that  neither  of  said  persons, 
nor  any  one  else,  is  a  bona  fide  purchaser  of 
said  land,  or  has  auy  valid  title  to  the  same 
or  any  part  thereof;  and  prays  (1)  that  a 
subpoena  issue  to  said  Flora  A.  Nichols  and 
George  Nichols  requiring  them  to  api)ear  in 
this  court,  to  make  answer,  etc.;  (2)  that  an 
order  may  be  made  directing  that  said  lost 
deed  be  reproduced,  and  a  copy  thereof  be 
recorded  in  the  office  for  recording  deeds,  etc., 
in  and  for  said  county;  and  that  such  other 
orders  and  decrees  in  the  premises  may  be 
made  as  to  Justice  and  equity  may  apper- 
tain, etc.  Tbe  case  thus  presented  is  one  ut 
a  class  in  which  this  court  prior  to  1874, 
doubtless  had  original  Jurisdiction  concur- 
refltly  with  the  several  courts  of  common 
pleas  under  tbe  Acts  of  March,  1786,  and 
January  19,  1798,  respectively.  Pepper  &  L. 
Dig.  pp.  1577-1681.  But  since  the  adoption 
of  the  present  constitution  the  latter  courts 
alone  api>ear  to  have  such  Jurisdiction  In 
their  respective  counties.  Const,  art  5,  f  3. 
This  section  declares,  among  other  things, 
that  the  Judges  of  the  supreme  court  "shall 
have  original  Jurisdiction  in  cases  of  injunc- 
tion where  a  corporation  is  a  party  defend- 
ant of  habeas  corpus,  of  mandamus  to  courts 
of  Inferior  Jurisdiction  and  of  quo  warranto 
as  to  all  officers  of  the  commonwealth  whoKc 
Jurisdiction  extends  over  the  state,  but  shall 
not  exercise  any  other  original  Jurisdiction: 
they  shall  have  appellate  Jurisdiction,  by  a|)- 
peal,  certiorari,  or  writ  of  error  in  all  cases, 
as  is  now  or  may  hereafter  be  provided  by 
law."  As  compared  with  what  it  was  be- 
fore, the  original  Jurisdiction  of  this  court  is 
very  much  restricted  by  the  language  above 
quoted.  It  is  very  clear  that  it  has  been 
entirely  taken  away  in  tbe  class  of  cases  to 
which  the  one  under  consideration  belongs; 
but,  if  it  were  otherwise,  we  would  decline 
to  assume  Jurisdiction  unless  good  and  suffi- 
cient reasons  were  shown  for  not  present- 
ing the  petition  to  the  common  pleas  of  tbe 
proper  county.  The  petition  is  therefore  dis- 
missed at  tbe  petitioner's  costs. 


REILLY  V.  SHANNON  et  al. 

(Supreme  Court  of  Pennsylvania.    April  12, 

1897.) 

HEni.lOE!»CB— LlABtMTT   OP  LrSSEB. 

Lessees  of  a  bnildine  damaged  by  flre. 
and  being  repaired  under  a  contract  are  not 
liable  to  an  employ^  of  the  contractor  injareU 
while  working  in  the  elevator  shaft  by  the 
moving  of  the  elevator;  such  use  as  they 
had  of  the  building  at  the  time  being  permissive, 
the  elevator  not  being  completed  or  having 
been  turned  over  to  them,  though  they  were  al- 
lowed to  carry  some  goo<l8  by  means  thereof 
to  the  upper  floors,  and  it  not  t)ving  shown  that 
they,  or  any  one  in  their  employ,  started  the 
elevator. 


Digitized  by 


Google 


96 


37  ATLANTIC   KEl'OUTEB. 


U-a. 


Appeal  from  court  of  common  pleas,  Phlla- 
delpbia  county. 

Action  by  John  Rellly  against  Albert  P. 
Shannon  and  others.  Judgment  for  defend- 
ants.    PlalntltF  appeals.     Affirmed. 

J.  Washington  Logue  and  Francis  H.  Gar- 
rett, for  appellant  Richard  P.  White,  for  ap- 
iwllees. 

McCOLLUM,  J.  The  defendants  were  les- 
sees of  the  building  In  which  the  plaintiff  was 
injured,  and  Henry  G.  Lea  VTas  the  owner 
and  lessor  of  it  Some  time  previous  to  the 
occurrence  in  question  the  building  was  dam- 
aged by  fire,  and  at  the  time  of  the  accident 
the  work  of  repairing  It  was  In  progress.  It 
appears  that  the  work  was  being  done  under 
a  contract,  and  that  William  McPherson,  Jr., 
was  the  contractor.  The  evidence  does  not 
show  when  the  lease  was  made,  who  was  the 
other  party  to  the  contract  for  repairs,  or  that 
the  defendants  were  in  possession  of  the 
building  before  the  fire.  It  Is  clear,  however, 
tliat  such  use  as  the  defendants  had  of  the 
building  at  the  time  of  the  accident  was  per- 
missive only.  They  were  allowed  to  brini;  In- 
to the  building,  and,  by  means  of  the  elevator, 
carry,  some  of  thefa:  goods  to  upper  floors. 
The  elevator  was  not  turned  over  to  them. 
It  was  imflnlshed,  and  still  In  charge  of  the 
men  who  put  it  In.  These  men  were  not 
employes  of  the  defendants,  or  subject  to 
their  orders.  The  plalntltT  was  an  employ^ 
of  McPherson,  whose  foreman  directed  him 
to  do  the  work  in  which  he  was  engaged 
when  he  received  his  Injury.  The  defend- 
ants had  no  supervision  of  this  work  or  con- 
trol of  the  person  performing  it.  They  had 
no  connection  with  the  alleged  cause  of  the 
ni-cident  .It  was  not  shown  that  they,  or 
any  one  In  their  service,  started  the  elevator 
while  the  plalntltF  was  In  the  shaft.  Mc- 
pherson's foreman  testified  that  when  he  went 
to  work  in  the  building  "it  wasn't  occupied 
at  all."  but  that  defendants  had  some  stock 
In  it  at  the  time  of  the  accident.  The  evi- 
dence submitted  by  the  plaintiff  clearly  shows 
that  the  repairs  and  improvements  contracted 
for,  and  necessary  to  fit  the  building  for  the 
possession  and  use  of  the  defendants  In  carry- 
ing on  their  business,  were  not  completed  on 
the  28th  of  August.  The  .  carpenters,  paint- 
ers, plumbers,  and  elevator  men  were  then  at 
work  there.  All  the  work  then  in  progress 
was  being  done  under  contract.  The  defend- 
ants did  not  supervise  or  direct  the  perform- 
ance of  any  portion  of  It  The  injury  the 
plaintiff  received  may  have  resulted  from 
his  want  of  ordinary  care  In  the  performance 
of  the  work  he  was  directed  to  do,  from  the 
negligent  act  of  a  fellow  workman,  or  from 
some  omission  of  duty  on  the  part  of  his 
employer;  but  his  evidence  Is  insufficient  to 
charge  the  defendants  with  any  negligence  in 
connection  with  the  accident  Judgment  af- 
firmed. 


LAIB  V.  PENNSYLVANIA  K.  CO. 

(Supreme  Court  of  Pennsylvania.    April  12, 

1897.) 

Railkoad-Ckossiso  Accidest— Neoliobnce  ahiv 

CONTKIBUTOHT    NbOLIOEXCB— QCBSTIONS 
FOR  JUHT. 

Testimony  that  deceased,  killed  on  the 
fourth  track  at  a  crossing,  stopped  s  few  feet 
before  the  first  track,  then  started  across,  aod 
that  at  the  time  there  was  a  severe  rain 
storm  and  it  was  almost  as  dark  as  night;  an 
admission  that  no  whistle  was  blown;  con- 
flicting testimony  as  to  whether  the  bell  was 
Tunis,  and  whether  at  the  time  there  was  a 
watchman  at  the  crossing;  and  evidence  that 
the  train  was  running  from  88  to  50  miles 
an  hour, — present  a  case  for  the  jury,  on  the 
questions  of  negligence  and  contributory  neg- 
ligence. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Barbara  M.  Lalb  against  the 
Pennsylvania  Railroad  Company  for  death  of 
plaintiff's  husband,  who  was  killed  at  a  cross- 
ing of  defendant's  railroad.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Geo.  Tucker  Bispbam,  for  appellant  P.  F. 
Rothermel,  Jr.,  for  appellee. 

McCOLLTJM,  J.  We  cannot  assent  to  the 
claim  that  In  this  case  the  court  should  have 
directed  a  verdict  for  the  def ekidaot  The  cases 
dted  and  relied  on  to  support  it  were  deter- 
mined upon  the  evidence  in  them.  They  were 
cases  In  which  a  compulsory  nonsuit  was  en- 
tered, or  a  verdict  directed  for  the  defendant, 
on  the  ground  that  the  plahitlfl's  evidence 
disclosed  coatrlbutory  negligence.  The  negli- 
gence which  precluded  a  recovery  was  the 
fUlure  of  the  person  Injured  or  killed  to  stop, 
look,  and  listen  before  attempting  to  cross  the 
railroad.  The  fact  that  he  was  struck  by  the 
train  the  moment  he  stepped  or  drove  upon 
the  track  was  deemed  conclusive  against  the 
presumption  or  claim  that  he  complied  with 
the  settled  rule  which  required  him  to  do  so. 
But  the  principle  on  which  they  were  decided 
does  not  liar  a  recovery  in  every  case  in  which 
a  person  Is  injured  or  killed  while  crossing  a 
railroad.  It  must  be  clear  and  undisputed 
that  he  did  not  comply  with  the  rule,  or  that. 
If  he  did  so,  he  must  have  seen  or  heard  the 
approaching  train.  If  the  evidence  raises  a 
doubt  on  these  points,  it  must  be  submitted 
to  the  jiu^.  In  McNeal  ▼.  Railway  Co.,  131 
Pa.  St  184,  18  Atl.  1026,  It  was  held  that 
while  Carroll  v.  Railroad  Co.,  12  Wkly.  Notes 
Cas.  348,  and  the  decisions  which  followed  it, 
are  sound  in  principle,  the  rule  enforced  by 
them  is  applicable  only  In  a  clear  case.  £U!s 
V.  Railroad  Co.,  138  Pa.  8t  506,  21  AtL  140: 
Whitman  v.  Railroad,  156  Pa.  St  175,  27  Atl. 
290;  Smith  v.  Railroad,  158  Pa.  St  82,  27  Atl. 
847;  and  Ivink  v.  Ralhtiad,  165  Pa.  St.  75.  30 
Atl.  820,  822,— are  to  the  same  effect  Our 
Brother  Williams,  referring  to  these  cases  in 
his  opinion  In  Davidson  v.  Railway  Co..  171 
Pa.  St  522,  33  AU.  8G,  said:  "In  ail  these  case.s 
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tbe  paitieB  injtiicd  drove  directly  is  front  of 
a  inoriDK  train,  and   wtfe  Injured.    If  tbat 
single  ciicnmstuice  was  enongb  to  dispose  at 
tbe  question,  regBcdless  of  the  surrounding  dr- 
eumstancea,    the    plaintiff   In   each    of   these 
cases  would  have  been  denied  access  to  tbe 
J1U7.    But  It  is  not  enough.    There  must  be 
00  doubt  or  uncertainty  about  the  facts  at- 
tending the  accident,  In  order  to  justify  the 
marts  in  treating  the  question  of  oontrlbatory 
oesligence   as   one   of   law."    Tbe    foregoing 
Tiews  harmonize   with  the   riews  expressed 
by  our  Brother  Mitchell  In  McNeal  ▼.  llallway 
Vn..  supra,  and  In  Ely  v.  Railway,  158  Pa.  St. 
233,  27  AtL  970,  and  are  in  accordance  with 
many  decislon.s  of  this  court  prior  and  sotMW- 
qneut  to  tbe  decislane    In    the    cases    cited. 
Among  tlie  reeent  decisions  on  this  poixtt  we 
note  Hamerstlclc  ▼.  Railroad  Co.,  171  Pa.  St 
101.  32  Atl.  1128;  Gray  v.  Railroad  Co.,  172 
Pa.  St.  883,  83  Atl.  087;  Phllpott  v.  Railroad 
Co..  175  Pa.  St  S70,  84  AU.  856;  and  Roiaerts 
T.  Canal  Co.,  177  Fa.  St  183,  35  Atl.  723.    la 
tbe  cases  in  wldefa  tlie  role  contended  for  by 
ttie  appellant  was  enforced,  it  was  clear  that 
the  only  inference  from  the  uncontested  facts 
was  tbat  the  person  injured  or  killed  did  not 
i>t<ip.  look,  and  listen,  or,  if  he  did,  he  must 
bare  seen  or  beard  the  train  which  struck 
liim  the  moment  be  walked  or  drove  upon  the 
track.    If  it  Is  clear  that  this  is  the  only  in- 
ference wblcli  can  be  drawn  from  tlje  evi- 
dence in  the  case  before  us,  the  defeurl  ant's 
fourth  point  should  have  been  affirmed.    There 
were  four  tracks  at  the  crossing  on  whicli 
Laib  was  killed.    These  tracks  crossed  a  pub- 
lic  highway,   on   which    there   was   a   great 
amount   of  traveL      Hundreds,   if  not  thou- 
sands, of  people  passed  over  it  dally.    There 
w^re  no  gates  at  the  crossing,  and  there  was 
no  electric  bell  there  to  give  notice  of  ap- 
pranchins  trains.    Near  sunset  on  the  lOtb  of 
Keptember.  1S94,  Lalb  apprcaclied  the  cross- 
in?  from  the  north  side  of  tbe  railroad.    "A 
Hliort  time  before  he  arrived,  a  severe  storm 
arose.    It   liecame  almost  as  dark  as  night, 
and  the  rain  descended-  In  torrents."    Three 
disinterested  witnesses  testified  that  he  stop- 
ped with  bis  horse's  head  a  few  feet  from  the 
first  track,  tben  started  across,  and  was  struck 
by  a  train  on  the  fourth  track,  which  train 
was  moTlng  at  the  rate  of  about  50  miles  an 
lioar.    They  also  testified  that  no  bell  was 
rang  or   whistle  Mown,  and  as  he  started 
aoross  the  tracks  they  looked  in  the  direction 
from  which  the  train  came,  and  that  it  was 
not  visible  tben,  because  of  the  rain  and  dark- 
ness.   They    testlflad  further  that  there   was 
DO  watcbman  at  the  crossing  at  the  time  of, 
or  immediately  btf  ore,  tbe  accident    This  tes- 
ttanony  was  contradicted  by  tbe  defendant's 
witncsacs.      The   engineer   testified    that   the 
train  was  nuining  at  the  rate  of  from  38  to 
-40  miles  an  liour,  although  he  had  previously 
tmifled  iMfore  tbe  coroner  that  it  was  run- 
ning at  tbe  rate  of  about  50  miles  an  hour. 
37  A.— 7 


He  also  testified  that  the  bell  was  rung,  and 
that  there  was  a  headlight  oa  the  engine.  The 
watchman  testified  that  he  was  at  the  crossing 
vfbeu  Laib  approached  It,  and  tliat  he  waved 
his  lamp,  and  called  to  him  to  "look  out  for 
the  fast  train."  He  also  testified  that  he  saw 
the  headlight  and  heard  tbe  bell  ring.  Their 
testimony  was  supported  to  some  extent  by 
the  testimony  of  other  witnesses  for  the  de- 
fendant. It  was  conceded  by  the  euglneer  and 
the  defendant  tbat  the  whistle  was  not  blown. 
It  is  obvious  from  the  undisputed  testimony 
that  the  conditions  created  by  tbe  storm  were 
not  favorable  to  a  view  of  tl»e  tracks  for  any 
ccmsiderable  distance  from  the  crossing,  and 
that  they  naturally  impaired  the  ability  to 
hear  the  slguals  which  ordinarily  give  notice 
of  an  afiproaching  tr.iin.  If  these  conditions 
required  of  Laib  a  higher  degree  of  care  In  the 
performance  of  his  duty  to  stop,  look,  and 
listen,  they  also  re(]ulred  the  defendant  to  ex- 
ercise care,  commensurate  with  the  danger,  to 
render  the  crossing  reasonnlily  safe  mider  the 
circumstances.  In  Childs  v.  Railroad  Co.,  150 
Pa.  St.  73,  24  Atl.  341,  we  heW  that,  "The 
greater  the  speed,  tbe  greater  the  degree  of 
care  required  hi  giving  warning  when  ap- 
proaching a  road  crossing  at  grade."  In  that 
case,  as  in  this,  the  defendant's  witnesses  tes- 
tified that  the  bell  was  rung,  and  k  was  ad- 
mitted by  the  defendant  that  the  whistle  was 
not  blown.  The  questions  whether  the  ring- 
ing of  the  bell  furnished  adequate  notice  of  the 
approach  of  the  train,  anil.  If  not,  whether  the 
failure  to  Mow  the  wliistle  was  negllpenpe  on 
the  part  of  the  defendant,  were  submitted  to 
the  jury.  In  this  case  the  speed  of  the  train 
and  the  conditions  referred  to,  independent  of 
the  conflicting  testimony  In  relation  to  the 
ringing  of  the  bell,  fairly  raised  the  questions 
submitted  to  the  jury  in  Childs'  Case.  • 

We  discover  nothing  In  tbe  defendant's  first 
and  second  points  which  furnish  ground  for 
reversing  the  judgment.  The  questions  wheth- 
er the  presumption  that  the  engineer  and  fire- 
man did  their  duty  in  giving  the  signal  of  the 
approach  of  the  train  to  the  crossing  was 
strengthened  by  the  .testimony  of  the  engineer 
as  to  the  ringing  of  the  bell,  and  whether  the 
testimony  that  the  beH  was  not  rung  outweigh- 
ed the  presumption  and  the  testimony  that  It 
was  rung,  were  clearly  for  the  jury,  upon  the 
evidence  In  the  case  applicable  to  them.  In 
this  connection,  we  may  add  that  It  was  held 
In  Haverstick  v.  Railroad  Co.,  supra,  that  the 
pre.sumption  that  the  trainmen  performed'  their 
duty  when  a  train  approached  a  gi-ade  cross- 
ing might  be  rebutted  by  the  testimony  of  a 
single  witness  for  the  plaintiff  that  no  whistle 
was  sounded  or  bell  rung.  Upon  full  consid- 
eration of  all  the  evidence  in  the  case,  we  con- 
clude that  the  questions  of  the  alleged  negli- 
gence of  the  defendant  and  the  alleged  con- 
tributory negligence  of  the  plaintiff's  decedent 
were  for  the  Jury,  and' were  submitted  to  them 
under  proper  instructions.    Judgment  alBrmcd. 
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LA  WALL.  T.   GROMAN. 

(Supreme  Court  of  PennsylTania.    April  12, 

1897.) 

Attoknbt  and  Client  — LiABiuTV  fob   Nboli- 

QENCB— UVEKIX)OKIXO    F1K8T  LiEK — 
AOBNCr— GVIDBNCE. 

1,  TbouKh  an  attorney  is  acting  for  the  bor- 
rower in  the  matter  of  a  loan,  and  is  to  receive 
all  his  comiieusation  from  him,  he  may  be  the 
attorney  of  the  lender,  so  as  to  be  liable  to  him 
for  negliKcnco  in  failing  to  discover  liens  on 
the  property  on  which  security  was  to  be  giv- 
en; the  lender  having  told  him  to  search  the 
records  therefor,  and  he  having  said  he  would. 
/  2.  One  who  undertakes  to  do  a  certain  thing 
^  for  another,  though  without  reward,  knowing 
that  the  other  is  relying  on  him  to  do  it,  is  lia- 
ble for  negligence  in  not  doing  it  with  ordi- 
nary and  reasonable  skill  and  care. 

3.  A  mortgagee  who  contracted  for  a  first 
lien  may  recover  the  difference  in  value  between 
that  and  what  she  got,  of  the  attorney  who  un- 
dertook to  search  the  record  for  her,  but  negli- 

^  gently  overlooked  prior  liens;    and  this  with- 
/    out  waiting  to  see  if  there  is  any  loss  by  failure 
to  collect  the  loan  secured. 

4.  Though  agency  cannot  be  proved  by  dec- 
larations of  the  alleged  agent,  he  is  a  competent 
witness  to  prove  it,  and  his  testimony  is  admis- 
sible generally  on  the  whole  subject. 

Appeal  from  court  of  common  pleas,  Lehigh 
county;    Edwin  Albright.  Judge. 

Action  by  Marion  Lawall  against  Clinton  A. 
Groman  for  negligently  overlooking  a  prior 
Hen  on  property  on  which  plaintiff  took  a 
mortgage.  Judgment  of  nonsuit.  Plaintiff 
np|ieal8.     Reversed. 

■William  H.  Glace  and  James  S.  Blery,  for 
appellant.  Milton  C.  Hennlnger  and  Marcus 
C.  L.  Kline,  for  appellee. 

MITCHKLL,  J.  At  the  close  of  the  plain- 
tiff's testimony,  defendant  moved  for  a  non- 
.Bult  on  three  grounds:  (1)  There  was  no  evi- 
dence of  the  relation  of  attorney  and  client; 
(2)  there  was  no  evidence  of  negligence,  friiud, 
or  collusion;  and  (3)  there  was  no  evidence  of 
any  damages  sustained  by  the  plaintiff.  The 
court  entered  a  nonsuit,  and,  in  refusing  to 
take  it  off,  dwelt  principally  upon  the  failure 
to  establish  the  relation  of  attorney  and  client 
between  the  parties;  but  we  must,  of  course, 
assume  that  all  three  of  the  grounds  were  con- 
Hldered.  The  payment  of  a  fee  is  the  most 
usual  and  weighty  Item  of  evidence  to  es- 
tablish the  relationship  of  client  and  attorney, 
but  it  is  by  no  means  iudl8{>eusable.  The  es- 
sential feature  of  the  professional  rehitiou  is 
the  fact  of  employment  to  do  something  in  the 
i-lient's  behalf.  There  must  be  an  agi'eement, 
express  or  Implied,  for  compensation,  but 
whether  payment  Is  made  in  part  or  In  whole 
Ity  retainer  in  advance  is  not  material  Nor 
Is  It  even  Indispensable  that  the  compensa- 
tion should  be  assumed  by  tlie  client  Ordl- 
imrlly  It  is  so  from  the  nature  of  the  employ- 
ment, which  In  the  vast  majority  of  caries  In- 
volves the  guarding  or  enforcement  of  the 
client's  Interest  against  an  adverse  one,  and 
is  therefore  exclusive.  But  even  adverse  in- 
terests, if  to  be  amicably  adjusted,  may  be 


represented  by  the  same  counsel,  though  the 
eases  In  which  this  can  be  done  are  excep- 
tional, and  never  entirely  free  from  danger 
of  conflicting  duties.  In  matters  of  the  pres- 
ent kind,  it  Is  not  uncommon,  in  many  places, 
including  some,  at  least,  of  the  counties  of 
this  state,  for  the  same  counsel  to  represent 
both  borrower  and  lender,  upon  mortgage  or 
similar  security,  although  the  former  only  is 
expected  to  pay  the  fees.  In  Scholes  v. 
Brook,  63  Law  T.  (N.  S.)  837.  plaintiff  had 
invested  money  on  mortgage,  relying  on  the 
opinion  of  "valuers";  and,  tlie  property  prov- 
ing Inadequate,  she  sued  the  valuers  for  neg- 
ligence. Romer,  J.,  said:  "No  doubt.  In  this 
case,  as  is  common,  the  costs  of  Brook  and 
Dansfield's  valuation  were  intended  to  be  paid 
by  the  mortgagor,  just  as  tbe  costs  of  the 
solicitors  employed  by  the  mortgagee  were 
expected  to  be  paid  by  the  mortgagor,  in  the 
sense  tliat  they  would  be  paid  out  of  the 
money  advanced;  but  that  does  not  determine 
the  relation  between  the  parties.  I  am  satis- 
fied, on  the  evidence  that  as  between  Brook 
^nd  Dansfleld,  on  tbe  one  hand,  and  the  plain- 
tiff, on  the  other,  it  was  understood  by  both 
that  Brook  and  Dansfleld  were  advising  the 
plaintiff,  and  that  the  plaintiff  was  going  to 
act,  in  her  capacity  as  mortgagee,  on  the  foot- 
ing and  faith  of  tlieir  valuation  and  of  their 
being  her  advisers.  •  •  •  It  was  contem- 
plated, according  to  what,  as  I  said  before, 
was  a  usual  custom,  that  tbe  costs  of  the 
valuation,  if  the  proposed  loan  was  effected, 
should  be  borne  ultimately  by  tbe  mortgagor: 
but,  to  my  mind,  It  Is  clear  that  Brook  and 
Dansfleld  were  asked  to  make  the  valuation, 
to  their  knowledge  as  valuers,  on  behalf  of  tbe 
mortgagee,  not  the  mortgagor."  On  appeal 
this  was  alUrmed  by  the  lord  justices.  (U 
Jaw  T.  (N.  S.)  674.  So,  In  WIttenbrock  v. 
Parker,  10-2  (ill.  03,  36  Pac.  374,  the  custom 
was  recognized,  It  being  said:  "Tlie  burden 
cast  upon  the  mortgagor  of  paying  for  the 
services  of  the  attorney  selected  by  Blthell 
[the  mortgagee]  to  guard  his  interests  was 
simply  a  condition  of  the  loan,  and  did  not 
alter  the  status  of  such  attorney,  or  diminish 
the  duty  or  rest)ouHlbilIty  which  be  owed  to 
his  employer."  In  the  present  care  It  is  un- 
deniable that  the  defendant  was  acting  for 
Roberts,  the  borrower,  from  whom  he  receiv- 
ed his  compensation,  and  to  whom  alone.  u]>- 
on  the  manifest  understanding  of  all  parties, 
he  was  to  look  for  it  But  that  fact  does  not 
of  Itself  pi-event  the  relation  of  attorney  and 
client  between  plaintiff  and  defendant,  if  sucli 
was  the  mutual  understanding.  There  wa.< 
no  evidence  of  custom  In  that  respect,  and 
the  court  below  might  not  be  able  to  say.  as 
matter  of  law,  —  certainly  we  cannot  —  that 
such  was  In  fact  tbe  custom. '  But,  outside  of 
the  existence  of  any  general  rule,  there  was 
evidence  from  which  the  jury  might  have  in- 
ferred that  such  was  the  understanding  of 
these  parties  in  this  partlcuhir  case.  The  de- 
fendant unquestionably  acted  to  some  extent 
for  and  In  behalf  of  the  plaintiff.     After  the 
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mooey  was  paid  over,  he  kept  the  mortgage, 
which  was  then  the  property  of  plaintiff,  and 
he  pnt  It  on  record.  In  so  doing  he  was 
cleaily  acUng  for  plaintiff,  and,  if  he  had  neg- 
ligently delayed  recording  until  a  subsequent 
judgment  or  other  incumbrance  slipped  In 
ahead  of  it,  there  can  be  no  qnestion  that  he 
woald  hare  been  liable  for  the  negligent  per- 
formance even  of  a  duty  voluntarily  assumed. 
But  there  was  evidence  that  he  did  more  for 
plaintiff  than  put  the  mortgage  on  record. 
Lawall  testified  that  he  told  defendant  "to 
Kfirch  the  title  and  the  records  in  reference 
to  li«is,"  and  that  "he  said  he  would,"  and 
luore  to  the  same  effect.  The  presumption 
is  that  this  was  done  In  behalf  of  plaintiff. 
To  Roberts,  the  borrower,  the  priority  of  oth- 
er incnmbrances  was  of  no  concern,  with  re- 
^rd  to  this  loan,  except  as  bearing  on  plain- 
tiffs willingness  to  advance  the  money;  but 
to  plaintiff  it  was  a  material  fact,  as  part  of 
the  inducement  or  consideration  for  risking 
the  investment.  We  are  of  opinion,  therefore, 
that  there  was  sufficient  evidence  to  submit  to 
the  Jury  on  the  existence  of  the  relation  of 
attorney  and  client  In  the  case. 

Bnt  the  nonsuit  was  also  erroneous  for  an- 
other reason.  Independent  of  the  relation  of 
attorney  and  client,  there  was  evidence,  al- 
ready noticed,  that  defendant  undertook  cer- 
tain duties  for  the  plaintiff.  The  learned 
judge  rightly  says  that  collusion  or  fraud 
could  not  be  found,  on  the  evidence  In  the 
i-ase,  but  this  does  not  exclude  liability  aris- 
ing from  negligence.  The  principle  settled 
•n  Coggs  V.  Bernard,  1  Smith,  Lead.  Cas.  360, 
that  one  who  undertakes  to  do,  even  wlth- 
i>at  reward.  Is  responsible  for  misfeasance, 
though  not  for  nonfeasance,  has  been  gen- 
trally  adopted.  If,  therefore,  defendant, 
knowing  that  plaintiff  was  relying  on  him, 
in  his  professional  capacity,  to  see  that  her 
mortgage  was  the  first  lien,  although  Kob- 
♦Tts  was  to  pay  the  fees,  undertook  to  per- 
fumi  that  duty,  he  was  bound  to  do  it  with 
ordinary  and  reasonable  skill  and  care  in 
bis  profession,  and  would  be  liable  for  neg- 
ligence in  that  respect. 

The  argument  for  the  third  ground  of  non- 
Rult,  that  It  has  not  yet  been  shown  that 
plaintiff  has  suffered  any  damage,  would  not 
be  withont  force.  If  the  question  were  new, 
inasmnch  as  she  took  the  mortgage  as  se- 
cnrtty  only,  and  the  mortgagor,  when  called 
opon,  may  pay  the  debt,  or,  the  mortgage 
being  sued  out,  the  property  may  bring 
enoagh  to  cover  it  Bnt  the  law  Is  settled 
the  other  way.  Plaintiff  is  entitled  to  the  se- 
i-urity  she  contracted  for,  and  may  recover 
the  difflE>rence  in  value  between  that  and 
what  she  actually  got.  The  cause  of  action 
is  the  breach  of  duty,  not  the  damages, 
which  at«  only  an  Incident  Miller  v.  Wil- 
son, 24  Fa.  St.  114.  was  very  similar  to  the 
present  case.  The  plaintiff  had  Judgments 
which  were  a  lien  on  certain  real  estate,  and 
agreed  with  a  purchaser  of  the  latter  to  ac- 
cept bis  bond  secared  by  mortgage  on  the 


land.  Defendant  was  employed  as  attorney 
to  carry  ont  the  agreement,  and  In  that  ca- 
pacity satisfied  plaintiff's  Judgments,  but 
neglected  to  have  the  mortgage  recorded  un- 
til other  Judgments  were  entered  ahead  of  It. 
In  meeting  the  point  now  made.  Chief  Jus- 
tice Black  said:  "The  argument  Is  that 
plaintiff  has  not,  as  yet,  suffered  any  actual 
loss  from  the  defendant's  violation  of  duty, 
and  that  she  can  recover  from  Miller  (de- 
fendant) only  in  ca.se  Carson  (mortgagor) 
make  default,  because,  the  mortgage  being 
but  a  security  for  the  bond,  there  is  nothing 
due  on  the  former  until  the  condition  of  the 
latter  is  broken.  But  we  bold  It  for  clear 
law  that  defendant  •  •  •  subjected  him- 
self to  an  Immediate  action.  In  which  the 
plaintiff  may  recover  compensation  for  all 
she  has  lost,  and  all  she  Is  likely  to  lose, 
through  bis  misconduct."  The  cases  have 
usually  arisen  on  the  statute  of  limitations, 
and  It  has  been  uniformly  held  that  the  right 
of  action  is  complete,  so  that  the  statute  be- 
gins to  run  from  the  breach,  although  the 
damage  may  not  be  known,  or  may  not  In 
fact  occur,  until  afterwards.  In  Moore  v. 
Juvenal,  92  Pa.  St.  481,  it  is  said  by  the 
present  chief  Justice:  "Where  the  declara- 
tion alleges  a  breach  of  duty,  and  a  speclai 
consequential  damage,  the  breach  of  duty, 
and  not  the  consequential  damage,  is  the 
cause  of  the  action;  and  the  statute  runs 
from  the  date  of  the  former,  and  not  from 
the  time  the  special  damage  Is  revealed  or 
becomes  definite."  See,  al.**©,  Lilly  v.  Boyd, 
72  Ga.  83,  citing  onr  own  case  of  Rhlnes' 
Adm'rs  v.  Elvans,  66  Pa.  St.  192. 

On  the  queKtion  of  damages,  the  plaintiff's 
case  was  weak.  The  statement  avers  that 
the  property  is  "not  wortli  more  than  twelve 
hundred  dollars."  The  witness  Yeager 
thought  It  would  be  "cheap  at  ten  or  twelve 
hundred  dollars,"  and  Dr.  Fegley,  the  owner 
of  the  first  and  second  liens,  testified  that 
the  property  had  "rather  increased  during 
the  la.st  two  years."  That  is  about  all  tliere 
is  on  the  subject.  But,  although  It  Is  meager, 
we  cannot  say  that  It  Is  not  enough  to  go  to 
the  Jtiry.  If  they  should  find  the  security 
worthless,  and  the  court,  in  view  of  the  fact 
that  the  verdict  must  neccKsarily  be  based 
largely  on  opinion  on  thnt  point,  should  have 
any  doubt  on  the  subject,  its  powers  are  suf- 
ficient to  prevent  injustice  to  the  defendant. 
In  Green  v.  Dixon,  1  Jur.  137,— a  similar  ac- 
tion against  an  attorney  for  taking  an  In- 
sufficient security,— Ix)rd  Ablnger  having  In- 
dicated his  opinion  that  plaintiff  had  made 
out  a  cause  of  action,  a  verdict  was  render- 
ed for  plaintiff  for  the  amount  advanced,  he 
undertaking  to  convey  the  security  taken  to 
any  one  appointed  by  the  defendant.  The 
equity  powers  of  courts,  even  In  suits  at  law, 
in  Pennsylvania,  are  ample  to  protect  the 
defendant  in  the  same  or  equivalent  manner. 

The  rtfer  contained  In  the  third  assign- 
ment was  clearly  Incompetent.  There  was 
no  evidence,  as  the  learned  Judge  said,  ot 
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collusion  or  fraud,  and  nothing  to  make  tbe 
decloi-atlons  of  Roberts  evidence  agaiust  de- 
fendant. 

Tbe  fourth  assignment,  liowever,  must  be 
sustained.  The  authority  of  Edgar  Lawall, 
from  bis  sister,  to  pay  over  tlie  money,  was  a 
fact  to  which  be  could  testify.  Though 
agency  cannot  be  proved  by  declarations  of 
the  alleged  agent,  yet  be  is  a  competent  wit- 
ness to  prove  It;  and  bis  testimony  cannot 
be  restricted  to  tbe  mere  words  used  by  the 
principal,  but  is  admissible  generally  on  the 
whole  subject.  Judgment  reversed  and  pro- 
cedendo awarded. 


OVERSEERS  OF  POOR  OP  BOROUGH 
OP  TUNKHANNOCK  v.  OVERSEKRS 
OP  POOR  OF  BOROUGH  OF  MONT- 
ROSE. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1887.) 

Faupbks— Orper  op  Rehovai. 
It  appeared  that  while  a  husband  and  wife 
were  touiporarily  residinx  in  M,  borough,  on 
the  applic-ation  of  the  wife,  an  order  for  their 
relief  was  issued  to  the  oversrers:  that  he  aft- 
erwards supported  his  family  without  aid;  that 
during  the  time  he  was  supporting  the  family 
his  vnfe  went  to  T.  borough,  to  remain,  while 
siclt,  with  relatives;  that,  while  there,  an  or- 
der for  her  relief  was  issued  by  the  overseers 
of  T.  borough;  and  that  the  husband's  place  of 
settlement  was  in  neither  of  sucli  bornughs. 
Hrlil,  that  an  order  of  removal  to  M.  Ixirough, 
as  a  means  of  returning  the  wife  to  lier  hiis- 
biind's  house,  and  for  no  other  purpose,  would 
not  be  disturbed. 

Appeal  from  court  of  quarter  sessions, 
Wyoming  county;  R.'W.  Arcbbold,  Judge. 

Proceeding  by  the  overseers  of  the  poor  of 
tbe  borough  of  Tunkhannock  against  the  over- 
seers of  tbe  poor  of  tlie  borough  of  Montrose 
for  the  removal  of  a  pauper,  commenced  be- 
fore Justices  of  the  peace,  and  taken  on  ap- 
peal by  defendants  to  the  court  of  quarter 
sessions.  From  a  Judgment  affirming  the  or- 
der of  removal,  defendants  appeal.  Modified 
and  affirmed. 

Lott  &  Maxey,  for  appellants.  W.  E.  &  C. 
A.  Little,  for  appellees. 

WILLIAMS.  J.  This  case  has  very  little 
left  In  it  for  consideration.  The  court  below 
amended  its  order  by  striking  out  so  much  of 
It  as  fixed  .the  legal  settlement  of  Lai'alne 
Mmpby  upon  the  borough  of  Montrose,  before 
the  record  came  Into  this  court.  The  proper 
place  of  ber  husband's  settlement,  and  there- 
fore of  ber  own.  appeared  by  the  evidence  to 
be  the  city  of  Scranton.  He  left  that  city  in 
aearch  of  work,  and  had  resided  temporarily 
wlterever  be  could  find  It  In  August,  1892, 
he  was  In  the  township  of  Troxeu,  Wyoming 
county.  In  September  of  tlie  same  year  lie 
went  with  his  wife  to  Tunkhannock  township. 
He  removed  to  the  Ixirongb  of  Tunkhannock  in 
November,  and  near  the  end  of  Decemlier 
went  to  tbe  borough  of  Montroee.    For  a  few 


weeks  be  was  without  work,  and  during  this 
time  his  wife  appealed  to  tbe  overseers  of  the 
poor  for  assistance.  An  order  of  relief  was  is- 
sued in  consequence  of  application,  requiring 
the  overseers  to  provide  for  tbe  family  "nntil 
the  said  Murphy  can  seciue  work  and  be  re- 
moved." Murphy  obtained  work  soon  after, 
and  no  further  aid  from  the  overseers  was 
thereafter  asked  or  given.  About  the  lat  day 
of  May  following,  Mrs.  Murphy,  who  was  in 
an  advanced  state  of  pregnancy,  returned  to 
the  house  of  a  relative  In  the  borough  of 
Tunkhannock,  to  be  contined.  On  the  6th  day 
of  the  same  mouth,  an  order  for  ber  relief  was 
issued  to  tbe  overseers  of  the  said  borough. 
This  was  followed,  a  week  later,  by  tbe  order 
of  removal  now  before  us.  Nothing  appears 
to  have  been  done  by  the  overseers  except  to 
serve  notice  of  the  order  of  removal  upon  the 
officers  of  tbe  defendant  borough.  Upon  the 
trial  in  the  court  of  quarter  sessions  of  Wyo- 
ming county,  the  order  of  removal  was  sus- 
tained, and  the  poor  district  of  Montroae  ap- 
pealed. 

It  is  admitted  that  neither  Murphy  nor  his 
wife  was  in  (act  a  public  charge  or  in  the 
receipt  of  relief  from  Montrose  poor  district 
when  Mrs.  Min-pby  went  to  Tunkhannock 
borough  for  her  confinement.  She  clearly  bad 
no  legal  settlement  there.  Sbe  had  no  quasi 
settlement.  Her  husband  was  there  tempo- 
rarily, and  was  bound  to  provide  for  her. 
That  was  her  liotne,— her  actual  domicile.  Be- 
ing found  sick  and  in  want  in  another  district, 
the  duties  of  the  overseers  of  such  district 
was  to  provide  for  her  until  ahe  could  be  taken 
to  her  husband's  house,  as  the  statute  forbids 
the  seimration  of  husband  and  wife  by  tbe 
overseers  of  the  poor.  As  a  matter  of  fact, 
the  officers  of  Tunkhannock  poor  district  did 
not  remove  Mrs.  Murphy.  Sbe  returned  to 
Montrose  when  able,  at  her  own  Instance  and 
at  her  own  cost  For  what,  then,  is  the  borough 
of  Montrose  liable  to  tbe  plnintifl?  It  is  not 
for  any  relief  that  may  have  Iteen  furnished, 
for  no  evidence  of  such  relief  is  before  us. 
But,  If  furnished,  the  htisband  or  the  place  of 
legal  settlement  must  be  looked  to  for  pay- 
ment. It  Is  not  liable  for  the  expenses  of  ber 
removal,  for  she  was  not  hi  fact  removed,  hav- 
ing returned,  as  soon  as  she  was  able^  to  her 
husband's  house. 

Tiie  order  of  removal  having  regularly  is- 
sued. It  was  right  that  it  should  be  served  op- 
on  the  defendant,  and  the  question  properly 
determined  whether  tbe  removal  was  for  any 
reason  proper  to  l>e  made.  The  order  of  tbe 
court  below,  as  it  stands  amended,  is  a  holding 
that  the  order  was  properly  issued,  as  a 
means  of  returning  Mrs.  Mmphy  to  hear  hus- 
band's house,  and  for  no  other  purpose;  and 
for  this  reason  alone  he  sustained  it,  notwith- 
standing the  fact  that  nothing  was  done  un- 
der its  authority.  We  are  not  dlapoaad  to  dis- 
turb tbis  finding,  but  will  ftuther  modify  the 
order  by  striking  therefrom  the  words  "their 
reasonable  costs  and  charges  on  this  behalf 
expended,"  and  substituting  therefor  the  fol- 
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lowing:  "The  defendant  to  pay  the  coste  of 
this  a{q)eal."  And,  no  modified,  the  order  ap- 
pealed from  is  affirmed. 


BRADDOCK  TRUST  CO.  v.  GUARANTEE 
TBUST    (k   SAFBl-DBPOSIT   CO.    OK 

PHILADELPHIA  et  al. 
(Supreme  Coart  of  Penimylvania.    April  12, 
1897.) 
EquiTT— Laches. 
A  bill  in  tiie  nature  of  an  action  of  deceit, 
t»««<l  oo   fraudulent  representations,   whereby 
phiiiitiff  was  Induced  to  dfecount  a  note  of  a  cor- 
poration,  eaunot   be  maintained   where  brought 
more  than   six  years   after   maturity   and    non- 
pajment  of  the  note,  at  which  time   plaintiff 
vas  informed  of  the  main  fact  on  which  ita  bill 
is  based,  and  put  on   inquiry  as  to  everything 
material  thereto. 

.\ppeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  the  Braddock  Trust  Company 
apiinidt  fbe  Guarantee  Trust  &  Safe-Deposit 
Company  of  Philadelphia,  administrator  of 
Charles  Siemens,  deceased,  and  others.  Bill 
dismissed,  and  plaintiff  appeals.     Afflnued. 

L.  L.  Scalfe  and  M.  Hampton  Todd,  for  ap- 
pellant Silas  W.  Pettit,  for  appeUee  Guar- 
antee Trust  &  Safe- Deposit  Co. 

MITCHELL^  i.  The  learned  master  found 
the  fact  of  fraud  in  faror  of  the  appellant, 
and  we  are  therefore  not  required  to  consider 
the  complicated  transactioua  out  of  which  the 
cause  of  action  arose,  further  than  as  ttiey 
bear  upon  the  only  question  really  before  us, 
—the  delay  of  apj>eUant  in  bringing  its  bill. 
The  right  of  action  a«cnied  in  February,  18S2, 
and  this  bill  was  not  filed  till  more  than  six 
Tears  later.  Are  there  sutticient  circumstan- 
cet!  to  excuse  the  delay  either  at  law  or  in 
equity?  The  bill  is  a  Bul>stitute  for  an  action 
of  deceit,  the  basis  of  which  Is  that  plaintiff 
was  induced  to  disconot  two  notes  of  the 
Siemens-Andersoa  Steel  Company,  for  $3,HX)00 
each,  by  the  false  and  fraudulent  representa- 
tion that  the  capital  stock  of  that  company, 
of  ^UXiO.OOO.  was  full  paid.  It  is  not  claimed 
that  such  representation  was  made  by  any  of 
defendants,  but  by  one  Cosgrore,  charged  as 
being  an  agent  or  co-consplrator  with  defend- 
ants; and  the  master  has  found  that  tbe  lat- 
ter so  acted  as  to  partidtiate  In  or  be  respbn- 
i^ble  for  bis  fraud.  Whether  we  should  have 
rmcbed  the  same  conclusion  is  by  no  means 
clear,  but  as  already  said,  that  question  is 
not  BOW  raised  on  this  record.  The  last  of 
the  notes  so  discounted  fell  due  in  February, 
1S82.  and  was  not  paid.  The  right  of  action 
then  accroed;  but  It  Is  claimed  by  plalntitC 
that  tbe  flraad  was  not  discovered  until  later, 
and  that  the  statute  ot  limitations  only  runs 
from  the  date  of  discovery.  The  specific  fraud 
charged  is  that  it  was  represented,  and  made 
no  to  appear  on  the  face  of  the  transaction, 
inclmllng  the  statement  required  by  the  New 
York  statute  under  which  the  company  was 


chartered,  that  the  stock  of  the  company  had 
been  Issued  to  Dr.  Siemens  In  payment  for 
the  li<'enRe  tn  use  his  patents  ami  processes  In 
the  manufacture  of  steel,  whereas  he  had  In 
fact  only  received  the  stock  temporarily  as 
security  for  his  real  payment,  which  was  In 
bonds  of  the  company  for  a  much  smaller 
amount;  and  the  stock  was  in  truth  allotted 
at  less  than  par  to  certain  promoters,  as  their 
profit  In  the  enterprise.  The  crucial  fact, 
theivfore,  was  the  variance  lietween  the  real 
and  the  apparent  transaction  In  regard  to  the 
Issue  of  this  stock  to  Dr.  Siemens,  and  the 
question  Is:  When  was  plalntlfT  Informed  of 
the  truth  in  this  regard,  or  put  upon  such  In- 
quiry as  was  equivalent  to  notice? 

As  already  said,  the  last  oote  came  doe  In 
February,  1882,  and  was  noj  paid.  The  Sie- 
mens-Anderson Steel  Company  had  In  the 
spring  of  1881  bought  out  the  Pittsburgh  Steel 
Works,  then  conducted  by  Anderson  &  Co. 
That  firm  appear  to  have  been  In  fact  Insol- 
vent at  that  time,  though  their  credit  was 
fair,  and  their  real  condition  is  not  shown  tn 
have  been  known  to  any  one  except  prpbaWy 
to  Cosgrove,  who.  was  the  financial  clerk  or 
manager,  The  Siemens-Anderson  Steel  Com- 
pany, having  thus  Involved  Itself  at  the  outset 
with  an  Insolvent  company,  came  to  speedy 
failure,  and  In  November,  XSSI,  confessed 
Judgments,  oa  which  Its  entire  property  was 
sold  out.  In  .January,  1882.  At  this  point  the 
facts  which  the  master  held  equivalent  to  no- 
tice came  In.  On  January  28,  1882,  just 
after  the  ^lerlfTs  sale  under  the  confessed 
'judgments,  and  before  actual  delivery  of  the 
company's  property  to  the  purchasers.  Dr.  Sie- 
mens, through  his  agent,  presented  a  petition 
to  Intervene  and  to  open  the  confessed  judg- 
ments, on  the  ground  that  the  property  was 
covered  by  a  mortgage  which  was  security 
for  the  bonds  of  the  company,  and  he  was  the 
holder  of  $.'500,000  of  said  bonds,  which  he 
had  received  in  payment  for  his  license  to  use 
his  patents  and  processes.  On  February  16, 
1882.  the  appellant  also  Intervened  as  a  cred- 
itor to  have  the  confessed  judgments' opened; 
and  Its  petition  was  founded  on  Information 
from  the  contents  of  petitions  by  other  Inter- 
veners. Induding  Dr.  Siemens.  We  thus  have 
the  present  plaintiff  and  the  principal  defend- 
ant brought  together  In  a  litigation  as  com- 
mon creditors  of  the  Siemens-Anderson  Steel 
Company,  In  an  endeavor  to  open  and  Mt 
aside  judgments  given  to  other  and  preferred 
creditors,  and  one  of  the  petitions  on  which 
their  effort  was  founded  setting  forth  the 
crucial  fact  now  made  the  basis  of  this  bill, 
tliat  Dr.  Siemens  was  paid  for  his  patents  by 
bonds,  .-uid  not  by  stock,  as  plaintiff  had  been 
led  to  believe.  It  is  true  thei«  were  other 
matters  relied  upon  to  prove  the  fraud,  such 
as  the  commissions  secretly  paid  or  promised 
to  Patrick,  and  to  Holly,  etc.;  and  tbese  are 
of  much  weight  on  the  question  of  fraud,  but 
on  the  question  of  notice  to  put  plaintiff  on 
Inquiry  they  were  makc-welghts  only,  Tlie 
substantial  basis  of  the  bill  is  the  mlsrepre- 
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sentatlon  as  to  the  full  payment  of  the  stock, 
and  that  rested  on  the  assertion  that  it  had 
been  Issued  to  Dr.  Siemens  in  payment  for 
the  use  of  his  patents.  When  bis  petition 
.showed  that  he  had  been  paid  in  bonds,  and 
not  In  stock,  the  plaintiff  was  informed  of 
the  main  fact  on  which  it  now  bases  its  bill, 
and  was  put  upon  Inquiry  as  to  everything 
material  to  the  present  litigation.  Not  having 
acted  for  more  than  six  years,  it  Is  now  too 
late,  both  at  law  and  in  equity.  Decree  af- 
firmed, with  costs. 


FOWLER   V.    WEBSTER. 

(Supreme  Conrt  of  Pennsyivauia.  April  12, 
1897.) 
Re«ultino  Tbl'St— Evidbnce. 
Equity  will  not  declare  a  resulting  trast 
in  land  alleged  to  have  been  purchased  by  de- 
fendant in  hiH  own  name,  UDUcr  an  agreement 
to  convey  a  half  interest  to  plaintiff,  where  it 
appe.ir8  tlint  the  former  paid  the  ingtallmeiitx 
of  the  price  when  due,  without  any  offer  by 
plaintiff  to  contribute;  that  certain  payments 
made  by  plaintiff  mlKht  have  been  on  account 
of  a  partnership  which  existed  between  the  par- 
ties for  qunrryiUK  stone  on  the  land;  that  dur- 
ing the  time  when,  it  the  alleged  agreement 
was  made,  plaintiff  was  in  default  in  paying 
his  part  of  the  price,  he  loaned  defendant 
money:  and  that  the  latter,  without  consulting 
plaintiff,  lenseil  a  part  of  the  property,  and 
erected   valuable   improvements. 

Appeal  from  court  of  common  pleas,  I^cka- 
w.inna  county;  George  S.  Punly,  .Tudge. 

Bill  by  .Tohn  W.  Fowler  against  M.  O.  Web- 
ster to  establish  a  trust  in  land,  and  for  an  ac- 
count. From  a  decree  dismissing  the  bill, 
phiintifr  appeals.    AtHrmed. 

Thos.  F.  Wells  and  Chas.  H.  Welles,  for  ap- 
pellant. J.  W.  Carpenter  and  U.  H.  Ilol^ate, 
for  appellee. 

FELL.  J.  The  plaintiff  aUeges  In  the  bill 
filed  that  he  entered  into  a  parol  agreement 
with  the  defendant  for  the  purchase  by  them 
of  land  for  their  Joint  benefit;  that  the  con- 
tract with  the  vendor  was  made  in  the  name 
of  the  defendant,  who  agreed  to  convey  to  the 
lilalntlff  a  half  interest  in  the  land;  that  he 
])ald  to  tlic  defendant,  from  time  to  time,  sums 
of  mone,v  to  be  applied  to  the  pnrcbase;  that, 
in  violation  of  the  agreement,  the  defelidant 
baa  refused  to  account  for  the  money  receivotl 
from  the  t^ale  of  stone  quarried  on  the  land, 
ftpd  for  the  proceeds  of  the  sale  of  the  land. 
The  prayer  is  that  the  defendant  be  decreed 
a  trustee,  and  for  an  account.  The  answer 
filed  and  the  facts  found  negative  every  alle- 
gation of  the  bill.  The  learned  trial  judge 
finds  that  there  was  no  agreement  between  the 
parties  for  the  purchase  of  the  land  in  ques- 
tion; that  the  plaintiff  did  not  pay  any  part 
of  the  purchase  money,  or  offer  to  pay  any; 
and  that  the  payments  made  by  him  from 
time  to  time  were  on  account  of  a  partnership 
transaction  between  the  parties  for  the  quar- 
rying of  stone  upon  the  land.    If  these  find- 


ings are  correct,  it  follows  that  the  decree  dis- 
missing the  bill  is  right;  and  it  is  unnecessary 
to  consider  whether  a  resulting  trust  will  arise 
In  favor  of  one  who  paid  no  part  of  the  pur- 
chase money  at  the  time  the  title  was  acquir- 
ed, but  who  subsequently  made  payments  in 
fulfillment  of  his  original  agreement,  but  not 
to  the  extent  of  the  interest  contracted  for  and 
claimed. 

The  testimony  of  the  witnesses  was  con- 
flicting  and  Irreconcilable,  and,  in  reaching  a 
conclusion,  the  learned  Judge  gave  great,  but 
not  undue,  weight  to  the  conduct  of  the  par- 
ties. The  question  was  one  of  intention,  anJ, 
in  determining  this,  the  acts  of  the  parties  hi 
relation  to  the  land  were  of  the  first  im- 
portance. The  option  to  buy  the  land  and  the 
contracts  of  purchase  were  secured  solely  by 
the  defendant,  and  the  title  taken  in  bis  own 
name.  The  payment  of  the  price  was  mado 
by  him  as  the  installments  fell  due,  without 
an  offer  by  the  plaintiff  to  assist,  or  a  recog- 
nition by  him  in  any  way  of  an  obligation  on 
ills  part  to  meet  the  payments.  During  tli«> 
time  when,  if  the  alleged  agreement  existed, 
the  plaintiff  was  in  default  In  bis  payments, 
he  lanne<1  money  to  the  defendant,  and  pro- 
cured loans  for  him  from  others.  The  defend- 
ant, without  consultation  with  the  plaintiff, 
leased  a  part  of  the  land,  erected  at  bis  own 
expense  a  dwelling  house  and  other  vahiabl'- 
Improvements  on  another  part  of  It,  and  ("oii- 
structed  a  railroad  three  miles  In  length,  in 
order  to  market  the  stone.  All  of  these  acts 
are  more  or  less  Inconsistent  with  the  claim 
of  Joint  ownership.  Together  they  Indicate 
that  the  entire  and  alMwlute  right  of  manage- 
ment, control,  and  disposition  of  the  property 
was  In  the  defendant.  On  the  other  hand,  the 
payment  of  money  made  by  the  plaintiff  may 
be  explained  as  connected  with  the  partner- 
ship for  quarrying  stone,  which  admittedly 
existed  for  a  few  months  between  the  parties. 
Tlie  case  Is  not  free  from  doubt,  but  we  are 
not  satisfied  that  there  was  any  error  in  the 
findings  upon  which  the  decree  was  base<l. 
To  establlsih  a  trust  by  parol,  the  evidenvv 
should  be  dear  and  convincing.  The  testimony 
was  very  oarefiiUy  considered  by  the  learned 
Judge  of  the  common  pleas,  and  we  agree  with 
htm  that  it  was  not  sufficient  to  establl.<ih  the 
plalntlfTs  claim.  The  decree  is  affirmed,  at  the 
cos^  of  the  appellant. 


BORIB  et  al.  v.  SATTBRTHWAITB  et  al. 

(Supreme  Court  of  Pennsylvania.    April  12, 

1897.) 

BqciTT   Pleadixo— AnB^ttATB  Rbmbrt  at  Law 
—Statute  of  Fraui>s— Aobsts — Actins  is 
Di'AL  Capacity— Vendor  and  Pcrcbaskb. 
1.  A  bill  for  specific  performance  of  a  con- 
tract to  sell  land,  for  removal  of  a  cloud  on 
title,  and  to  prevent  the  fraudulent  use  of  le- 
gal process  for  the  accomplishment  of  a  colla- 
sive  and  illegal  purpose,   need  not  aver  inade- 
quate remedy  at  law,  even  in   the  absence  of 
the  equity  rules,  which  dispense  with   formal 
averments. 
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2.  An  asreement  to  aeU  land,  signed  by  the 
Ttndor.  and  bj  hia  agent  acting  Tor  the  ren- 
iee,  who  thereafter  accepts  the  contract,  may 
be  enforced  by  the  latter;  the  vendor's  sigua- 
tare  alone  being  snfOcient  to  satisfy  the  stat- 
otc  of  frauds. 

3.  Where  it  a^icared,  in  a  suit  tor  specific 
performance  against  a  vendor  and  his  children, 
to  whom  he  had  conveyed  the  land  after  the  con- 
tract with  complainants,  that  there  was  a  prior 
Dnderstauding  between  father  and  children  that 
the  latter  should  look  to  bis  property  for  pay- 
ment of  money  which  he  owed  thpm,  but  with- 
out any  agreement  by  liim  to  convey  the  land 
iu  snit.  their  equity  was  sufficiently  protecteil 
by  providing  in  the  decree  for  complainants  that 
the  purchase  money  be  applied  to  the  childrens' 
claim. 

Appeal  from  coart  of  common  pleas,  Mont- 
gomery county;  Aaron  S.  Swartz,  Judge. 

Suit  by  Beauveau  Borle  and  others  against 
Kdwin  Satterthwalte  and  others.  There  was 
a  decree  for  complainants,  and  defendants 
appeal.    Affirmed. 

X.  H.  T^rzelcre  and  Amos  Briggs,  for  ap- 
pellants. Geo.  Tucker  Blspbam  and  Cbilds 
&  Evans,  for  appelleen. 

MITCHELL,  J.  This  |8  a  bill  for  specific 
perfonuani-e  of  a  contract  to  sell  land,  for 
the  removal  of  a  cloud  upon  title,  and  to 
prevent  the  fraudulent  use  of  legal  process 
for  the  accomplishment  of  a  collusive  and 
illegal  purpose.  As  each  of  tliese  grounds  is, 
and  has  always  been,  a  subject  of  general 
equitable  jurisdiction,  the  sugge.stiou  that 
there  is  a  full  remedy  at  law  does  not  merit 
seriouK  discussion;  and  the  absence  of  a 
.specific  averment  of  want  of  adequate  rem- 
edy at  law  would  not  have  been  fatal  even 
l>efore  the  adoption  of  the  present  equity 
rales,  by  which  merely  formal  averments  are 
dispensed  with. 

The  defendant  Edwin  Satterthwaite,  being 
the  owner  and  holder  of  the  legal  title  to 
the  land  in  question,  agreed  in  writing  to  sell 
it  to  one  Kohier  for  the -complainants.  The 
agreement  was  executed,  acknowledged,  and 
recorded,  and  the  first  installment  of  the 
parehase  money  paid  by  complainants,  and 
received  by  the  vendor,  in  accordance  with 
the  agreement.  A  few  days  afterwards,  the 
vendor  conveyed  the  land  to  some  of  the 
other  defendants,  bis  children.  In  pursuance 
of  an  alleged  parol  agreement  previously 
made  with  them.  This  conveyance  was 
made,  not  only  with  the  record  notice,  but 
with  acton  I  knowledge  by  the  grantees  of 
complainants'  rights.  In  fact.  It  was  a  fraud- 
ulent scheme  to  defeat  such  rights,  and  to 
enable  the  vendor  to  get  out  of  his  agree 
ment,  because  his  children  thought  they 
conkl  do  better.  The  learned  judge  below 
found  there  was  no  Inadequacy  of  price,  and 
no  circumstance  of  Imposition  or  advantage 
taken  of  the  vendor.  Some  question  was 
made  as  to  whether  Kohier  had  done  his  full 
duty  to  the  vendor  In  disclosing  to  him  the 
entire  situation.  But,  as  the  learned  judge 
properly  held,  no  such  failure  on  Kohler's 
part  was  satisfactorily  established,  and,  if  It 


had  been.  It  could  only  affect  Kohler's  right 
to  commissions,  and  In  no  way  concerned 
the  purchasers. 

But  the  point  perhaps  most  relied  on  by 
the  appellants  Is  that  the  agreement  Is  be- 
tween Satterthwaite  and  Kohier,  and  the 
complainants,  not  being  parties,'  have  no 
standing  to  enforce  it.  There  is  no  weight 
in  this  objection.  The  agreement  recites  on 
its  face  that  Kohier  was  "acting  for"  the 
complainants,  and  tbey  ratified  his  action 
by  paying  the  money  called  for  iu  tlie  agree- 
ment. Swissheim  v.  Laundry  Co.,  05  Pa.  St. 
367;  Sylvester  v.  Born.  132  Pa.  St.  467,  19 
Atl.  337;  Yerkes  v.  Richards,  153  Pa.  St.  646, 
26  Atl.  221;  Id.,  170  Pa.  St.  346,  32  Atl.  1080. 
Except  for  the  statute  of  frauds,  the  whole 
contract  might  have  been  in  parol,  and  the 
statute  was  sattsflea  by  the  signature  of  the 
vendor. 

It  Is  further  urged  that  the  contract  is 
void,  because  Kohier  was  acting  In  a  dual 
capacity,  as  agent  for  the  seller  and  also  for 
the  purchasers.  It  is  conceded  that,  if  the 
facts  were  so,  equity  would  refuse  to  enforce 
the  contract;  but  the  evidence  entirely  falls 
to  show  that.  In  making  the  bargain.  Kohier 
acted  for  any  one  but  the  vendor.  He  was  a 
renl-estate  agent,  and  had  had  this  property 
In  cliarge  for  two  years  to  sell,  at  the  same 
price.  His  own  testimony  shows  that  he  was 
negotiating  with  other  purchasers  at  this 
time;  and  In  fact  he  appears  rather  to  hare 
forced  the  purchase  upon  the  complainants 
by  representations  of  the  use  that  was  likely 
to  be  made  of  the  properts'  by  other  buyers. 
The  learned  judge  was  entirely  right  In 
holding  that  Kohier  was  in  no  respect  tlie 
agent  of  complainants  in  negotiating  the  pur- 
chase. What  he  did  as  "acting  for"  them 
was  to  sign  the  articles  of  agreement  for  the 
sale,  and,  as  the  learned  judge  found,  he  did 
this  under  the  mistaken  Idea  that  both  par- 
ties must  sign  In  order  to  make  the  contract 
mutually  binding  between  the  vendor  and 
the  purchasers.  His  action  In  this  respect 
was  therefore  as  much  in  the  Interest  of  his 
employer,  the  vendor,  as  of  the  purchosers, 
and  was  openly  disclosed  to  the  vendor,  who 
accepted  it  without  objection,  received  the 
monej'  from  the  complainants,  and  paid 
Kohler's  commissions.  The  case  does  not  fail 
within  any  of  our  adjudications  where 
agency  In  a  double  capacity  iias  been  con- 
demned. On  all  the  facts,  therefore,  it  Is 
plain  that  there  was  no  legal  defense  at  all 
to  the  bill,  and  no  equity  on  the  part  of  the 
vendor. 

The  equity  set  up  In  behalf  of  the  other 
defendants,  children  of  the  vendor,  is  In  sul)- 
stance  that  their  mother  bequeathed  to  thent 
the  sum  of  $9,000,  which  during  her  lifetime 
she  had  loaned  or  given  to  her  husband,  their 
father,  and  the  latter,  on  being  called  upon 
to  pay,  was  unable  to  do  so  without  selling 
this  land,  and  therefore  made  a  parol  ar- 
rangement, by  which,  as  set  forth  In  the  an- 
swer, "subject  to  the  existing  Incumbrances 
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thereon,  •  •  •  and  subject  to  the  pay- 
ment of  the  other  debts  <^  aaid  Edwin  Sat- 
terthwalte,  he  shall  hold  saJd  property  for 
their  use."  The  evidence  of  this  alleged 
agreement,  as  said  by  the  learned  Judge,  is 
meager;  but,  taking  It  at  its  strongest.  It 
makes  out  no  interest  in  the  land.  It  fails  to 
establish  an  agreement  to  convey  the  farm 
to  the  children.  The  agreement,  as  testified 
to  by  the  parties,  as  set  out  In  the  answers, 
and  as  recited  in  the  deed  from  the  father  to 
the  children,  varies  in  essential  particulars; 
and  the  learned  Judge  tooli  as  favorable  a 
view  as  the  evidence  would  warrant,  when 
be  held  that  "the  whole  transaction  shows 
that  the  children.  Instead  of  taking  a  mort- 
gage, had  such  confidence  in  the  father,  and 
in  the  value  of  the  farm,  that  they  were 
content  to  looli  to  him  and  bis  property  to 
pay  them  at  such  time  as  they  might  make 
demand."  The  decree  of  the  court  below 
provides  for  the  application  of  part  of  the 
purchase  money  to  the  payment  of  the  chil- 
dren's claim,  and,  in  so  doing,  It  amply  pro- 
tects any  equity  they  have  shown  in  the 
case.  Whether  they  can  enforce  payment  in 
this  way  as  against  other  creditors  of  the 
father,  if  any  there  be,  is  a  question  which 
does  not  arise  in  this  case. 

The  remaining  defendant,  Mrs.  Carwithian, 
was  a  mere  intermeddler.  who  attempted  to 
help  to  defeat  the  complainants'  rights  by  a 
collusive  suit  on  a  prior  mortgage.  She  had 
no  equity  of  any  kind,  and  was  treated  quite 
as  well  as  sbe  deserved  when  she  was  al> 
lowed  her  costs.  Decree  affirmed,  at  costs  of 
appellants. 


FOLK  V.  SCHAEFFEE  et  al. 

(Supreme  Court  of  Pennsylvania.    April  li, 

1897.) 

Evidence— Deci.aba.tion  or  Pabtmsb  to 
Bixn  FiuM. 

1.  Id  an  action  against  a  firm  for  personal 
injuries,  the  decterntion  of  one  of  the  part- 
ners, who  had  no  personal  knowledge  of  the 
accident,  that  plaintiS  ought  to  be  paid,  and 
that  he  preferred  the  money  should  go  to  plain- 
tiff rather  than  to  the  attorneys,  but  that  his 
partners  did  not  agree  with  him,  was  erroneous- 
ly  admitted. 

2.  Error  in  admitting  the  declaration  was  not 
cured  by  limiting  its  effect  to  the  partner  who 
made  it. 

Apjjeal  from  court  of  common  pleas,  Berks 
county. 

Action  by  Eichard  B.  Folk  against  Lewis 
Schaeffer  and  others,  trading  as  Schaeffer, 
Merkel  &  Co.,  to  recover  damages  for  personal 
Injuries.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Reversed. 

The  following  were  the  specificationa  of  er- 
ror: "(1)  The  court  erred  In  not  affirming 
the  defendants'  tenth  point,  which  was  as 
follows:  'Under  all  the  testimony  In  the  case, 
the  verdict  must  be  for  the  defendants.  An- 
swer: Declined'  (and  not  read  to  the  Jury). 
(2)  The  court  erred  in  not  affirattng  the  de- 


fendants' fourth  point,  which  was  as  follows: 
'Where  an  employe,  in  the  course  of  his  em- 
ployment, and  from  an  elevated  platform,  di- 
rects the  hoisting  of  a  ponderous  artide,  and 
discovers  a  slackness  in  one  of  the  guy  ropes, 
Indicating  the  yielding  or  giving  way  of  the 
rope  bearing  the  strain,  and  undertakes  him- 
self to  adjust  the  matter  by  tightening  the 
slack  rope,  and  then  orders  the  men  to  go  on 
with  the  hoisting,  whereupon  the  strained 
rope  separates  by  the  opening  of  a  knot,  said 
employ^  must  be  regarded  as  having  intel- 
ligently and  voluntarily  assumed  all  the  risks 
of  the  situation.  Answer:  Declined'  (and  not 
read  to  the  Jury).  (3)  The  court  erred  in 
not  affirming  the  defendants'  ninth  point, 
which  was  as  follows:  'The  plaintiff's  own 
testimony  shows  that  the  accident  occurred 
through  his  negligence.  Answer:  Decline<l' 
(and  not  read  to  the  Jury).  (4)  The  court 
erred  in  admitting  the  testimony  of  Charles  B. 
Folk,  one  of  the  plaintlflF's  witnesses,  as  to  a 
declaration  made  by  Lewis  Schaeffer.  one  of 
the  defendants.  (5)  The  court  erred  In  not 
affirming  the  defendants'  seventh  point.  wh;ch 
was  08  follows:  'While  admissions  by  a  par- 
ty to  a  suit  such  as  this,  of  pertinent  facts, 
are  evidence  against  him,  a  mere  declaration 
that  be  believes  himself  liable  Is  not  evidence; 
and  especially  is  this  so  where  the  person 
making  the  declaration  is  one  of  a  number  of 
oo-partners,  and  does  not  appear  to  have  any 
actual  personal  knowledge  of  the  pertinent 
facts.  Answer:  Declined*  (and  not  read  to 
the  Jury)." 

D.  Nicholas  Schaeffer  and  Gyrus  O.  Derr,  for 
appellants.  John  H.  Rothermel,  U.  P.  Keieer, 
and  J.  H.  Jacobs,  for  appellee. 

FELL,  J.  The  phUntlff  was  Injured  while 
assisting  his  fellow  workmen  in  placing  a 
hood  on  the  top  of  an  iroa  smokestack.  I'^e 
direct  cause  of  the  accldeot  was  the  slipping 
of  a  knot  In  one  of  the  guy  ropes  which  held 
a  derrick  In  place.  The  knot  had  been  tied 
by  one  of  the  defendants,— Merkel.  The  ac- 
tion was  against  Schaeffer,  Merkel,  and  Beto- 
lette,  co-partners  trading  as  Schaeffer.  Merkel 
&  Co.*  At  the  time  of  the  axHiident  the  w«N-k 
was  In  charge  of  the  plaintiff.  None  of  the 
defendaats  were  present,  and  none  of  them 
except  Merkel  had  seen  the  appliances  tiHe^t, 
or  had  any  ceonectiaaa  with  the  work.  At  the 
trial  an  offer  was  made  to  prove  by  a  wit- 
ness that  after  the  accident  Schaeffer  had  sakl 
that  the  plaintiff  ought  to  be  paid;  that  he 
had  always  been  willing  to  pay  hhn;  that  the 
other  members  of  the  firm  Aid  not  agrep  with 
him;  and  that  he  preferred  to  pay  the  plain- 
tiff, rather  than  that  the  money  should  go  to 
the  lawyers  who  had  brought  the  action.  Un- 
der objection  this  witness  testified  that  two 
years  after  the  accident  Schaeffer  had  made 
to  him  a  statement  substantially  the  same  as 
that  set  out  In  the  offer.  It  does  not  appear 
that  Schaeffer  had  any  personal  knowledge 
of  the  accident,  or  of  the  ciicuntstancea  under 
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which  It  happened.     He  made  no  admtation 
of  a  (act  from  which  n^ligence  could  be  in- 
ferred, and  DO  ad^nowladgment  of  a  UabiUty 
TteognizaA  by  the  firm.     At  the  most,  he  bnt 
expressed    hla    Individual    opinion    that    the 
plaintiff  should  be  paid,    and  a  wUllngnesB 
OD  bis  part,  not  acquiesced  In  by  his  partner!,  , 
that  the  firm  should  pay  something  to  avoid 
litigation.     His  opinion  as  to  the  legal  liabll-  , 
ity  of  his  firm,  and  his  expression  of  a  wlll- 
tnffness  to  pay  sometfaing  In  compromise  of 
pending  litigation,  neither  Imposed  a  liability 
nor  tended  to  establish  facts  from  which  it 
would  arlce.     This  testimony  was  doubtless 
prejadldal  to  the  defendants,  and  the  error 
In  admitting  it  was  not  cui-ed  by  limiting  its  ] 
etTert  to  the  party  who  made  the  statement  ; 
As  the  action  was  against   the   firm,   there  [ 
could  practlcaUy  be  no  such  limitation.     The  | 
case  could  not  have  been  properly  withdrawn  | 
from  the  Jury,  and  it  was  carefully  submitted  ^ 
by  the  learned  trial  Judge.     The  first  second,  ; 
and  third  assignments  of  error  are  overruled,  . 
and  for  the   reasons  stated  the  fourth   and 
fifth  assignments  are  sustained.     The  Judg^  j 
ment  to  reversed,  with  a  venire  facias  de  nova 


BURKS  T.  SMITH  et  al. 
(Supreme  Court  of  Pennsylvania.    April  12, 
1897.) 
A?p«Ai,  FROM  Ahbitkatoks  — Patmbst  op  Costs. 
Appeal    from    arbitrators    should    not    be 
ttricken  off  for  nonpayment  of  costs  within  pre- 
Kfibed  20  days,  where  appellant's  chcciL,  given 
the  prothonotary  IG  days  before  expiration  of 
tlie  time,  was  good,  and  known  to  the  prothon- 
otary to  be  ao,  and  was  accepted   by   him  in 
payment  without  objection,  but  was  not  pre- 
lented  for  payment  or  deposited  for  collection. 

Appeal  from  court  of  common  pleas,  lAck- 
awanna  county;   H.  M.  Edwards,  Judge. 

Action  by  3.  H.  Burns  against  Cornelius 
Smith  and  another  for  libel.  Appeal  from 
award  of  arbitrators  was  stricken  off,  and 
defendants  appeal.    Reversed. 

A  H.  McColIum  and  C.  Smith,  for  appel- 
lants. Everett  Warren,  O'Brien  &  Kelly,  and 
J.  Alton  Davis,  for  appellee.  • 

■ 

FEXiL,  J.  The  aasignments  of  error  which 
telate  to  the  action  of  the  court  In  refusing 
to  strike  off  the  award  of  arbitrators  must 
be  overruled.  On  the  bearing  of  the  rule  it 
was  not  made  to  appear  tliat  there  was  any 
irregularity  in  the  proceeding,  or  misconduct 
on  the  part  of  the  arbitrators.  The  state- 
ment set  up  a  sufficient  cause  of  action,  and 
whether  the  publication  was  privileged  was 
properly  left  to  be  determined  at  the  trial. 
The  first  and  second  assignments  relate  to 
the  order  striking  off  the  appeal  from  the 
•ward  of  the  arbitrators.  The  award,  which 
was  for  115,000,  was  filed  September  19,  1805, 
and  on  September  28d  the  defendants  ap- 
pealed, and  one  of  them  gave  the  prothono- 
tary his  check  for  the  costs.    This  check  was 


known  by  the  prothonotary  to  be  good.  He 
acoqtted  it  In  payment  of  the  costs,  without 
question  or  objection,  and  Indorsed  It,  but 
failed  to  present  it  for  payment  or  to  deposit 
It  for  collection.  He  retained  it  in  bis  pos- 
session, without  notice  to  the  derfendants,  un- 
til October  14th,  when  the  time  within  which 
the  appeal  could  be  perfected  by  the  pay- 
ment of  the  costs  In  money  had  passed.  A 
clerk,  who  was  not  without  Interest  in  the 
proceedings,  entered  upon  the  records  of  the 
office,  with  the  knowledge  of  the  prothono- 
tary: "C.  Smith,  by  check,  pays  costs."  The 
rule  to  strike  off  the  appeal  was  based  upon 
this  entry,  and  the  fact  that  the  money  had 
not  be«i  actually  received  by  the  prothon- 
otary within  the  20  days  allow^  for  an  ap- 
peal. Had  the  entry  been  simply,  "Costs 
paid,"  or  had  the  check  been  cashed  within 
the  time,  there  would  have  been  no  ground 
for  the  application  to  strike  off  the  appeal. 
The  payment  of  all  taxed  costs  within  20 
days  Is  a  C(Hidition  precedent  to  a  valid  ap- 
peal from  an  award  of  arbitrators;  and  It 
has  been  rigidly  held  that  actual  payment  to 
required,  and  that  payment  by  check  or  draft 
or  note,  or  by  charge  to  the  appellant's  at- 
torney, is  not  payment,  within  the  meaning 
of  the  act  Ulce  v.  Consteln,  89  Pa.  St  477. 
The  rule  is  based  upon  the  reason  stated  In 
Bllison  v.  Buckley,  42  Pa.  St  281,  that  the 
prothonotary  should  not  be  permitted,  by  ac- 
cepting a  note  or  a  pvoralae  to  pay,  to  sub- 
stitute his  own  responsibility  for  actual  pay- 
ment A  payment  by  check,  however,  which 
was  itself  actually  paid  within  the  20  days, 
was  said  in  Rice  v.  Consteln,  supra,  to  be  a' 
valid  payment.  There  was  formerly,  much 
more  reason  for  the  rule  that  payment  should 
not  be  made  by  check  tlian  there  is  now, 
when  the  use  of  checks  as  a  means  of  i>ay- 
ment  has  become  almost  universal.  When 
the  check  has  been  paid  within  the  20  days, 
there  has  been  an  actual  payment  within  the 
period  fixed.  Referring  to  the  decisions  on 
the  subject,  it  was  said  by  Mitchell,  J.,  in  the 
opinion  In  Schrenkeisen  v.  Kishbaugh,  162 
Pa.  St.  46,  29  Atl.  284:  "But  none  of  these 
eases,  nor  the  reasons  on  which  they  are- 
founded,  require  anything  more  than  actual' 
payment  They  sustain  the  striking  off  or 
the  refusal  to  allow  an  appeal,  not  for  mere- 
technical  default,  but  for  substantial  failure- 
of  payment."  If  the  check  had  been  dis- 
honored, or  tendered  and  accepted  too  late 
for  collection  within  the  limit  of  time  fixed 
for  an  appeal,  there  would  have  been,  under 
our  cases,  a  failure  of  payment  through  the 
default  of  the  defendants.  But  their  default 
was  technical,  merely,  and  the  failure  of 
actual  payment  was  due  to  the  conduct  of 
others,  which  they  bad  no  reason  to  antici- 
pate. Sixteen  days  before  the  expiration  of 
the  time  the  defendants  gave  a  check  in  pay> 
ment  of  all  the  costs  then  taxed.  They  had 
every  reason  to  suppose  that  this  check, 
which  was  drawn  on  a  bank  within  a  short 
distance  of  the  protbonotary's  office,  would 
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be  presented  for  payment  in  the  ordinary 
coui-se  of  business.  Tliey  confidently  l>eUe7- 
ed  it  liad  been  presented,  and  tiiat  tbey  were 
secure  in  tbeir  right  of  appeaL  It  was  the 
duty  of  the  prothonotary  to  present  it  or  re- 
turn it,  or  notify  them  and  give  them  an 
opportunity  to  pay  in  money.  Instead  of 
doing  this,  he  waited  until  his  failure  to  re- 
ceive the  money  within  20  days,  In  connec- 
tion with  the  entry  on  his  doclcet  showing 
that  tiie  costs  had  been  paid  by  checit,  placed 
the  defendants  in  apparent  default.  This 
was  not  fair  dealing,  it  was  not  just,  and 
there  is  no  rule  by  which  we  feel  constrained 
to  sanction  it.  The  order  of  the  court  strik- 
ing off  the  appeal  Is  reversed  and  set  aside, 
the  appeal  Is^  reinstated,  and  the  record  is  re- 
mitted for  further  proceedings. 


HALL  V.  WEST  CHESTER  PUB.   CO. 

(Supreme  Court  of  Pennsylvania.    April  12, 

1897.) 

COKPORATIOM  —  iKrOHMlLITT  IN  ELECTION  OF    Dl- 

RECTOxs— Application  to  Vaoatk  Juooment. 

1.  A  judgment  note  of  a  corporation,  the  exe- 
cution of  which  was  authorized  by  its  board  of 
directors,  is  not  invalid  liecausc  of  informality 
in  the  election  of  the  directors,  where  they  com- 
prise ail  the  stociihoiders  of  the  corporation, 
and  the  note  represents  a  valid  debt,  which  was 
due. 

2.  A  director  of  a  corporation  has  no  stand- 
ing as  a  stocktioider  to  question  the  title  of  the 
other  directors  to  their  ofiSces  liecanse  of  in- 
forninlitics  in  their  election,  when  he  partici- 
pated in  ail  the  proceedings,  and  has  acted  as 
a  director  under  an  election  equaily   informal. 

3.  An  application  to  strike  off  a  judgment 
must  l>e  ou  the  ground  of  irregularities  appear- 
ing on  the  face  of  the  record. 

4.  The  rights  of  general  creditors  of  a  cor- 
poration as  against  a  judgment  entered  on  a 
judgment  note  executed  by  it,  because  of  the 
insolvency  of  the  corporation  when  the  note 
was  executed,  cannot  i)e  determined  on  a  peti- 
tion by  one  of  them  to  set  aside  the  judgment. 

Appeal  from  court  of  common  pleas,  Chester 
county;  William  B.  Waddell,  Judge. 

Petition  by  John  B.  Robinson  to  set  aside 
a  sheriff's  sale,  and  to  strilie  oS  a  judgment, 
imder  which  the  sale  was  made,  in  favor  of 
Samuel  D.  Hall  and  against  the  West  Chester 
Publishing  Company,  entered  on  a  judgment 
note.  The  petitioner  alleged  that  he  was  a 
creditor,  stocliholder,  director,  and  treasurer 
of  the  defendant  corporation,  and  that  tlie  cor- 
l>oratlon  was  insolvent  when  the  note  was  ex- 
ecuted. The  petition  was  dismissed,  and  pe- 
titioner appeals.    Afilrmed. 

J.  Carroll  Hayes,  T.  Speer  Dickson,  and  Wm. 
M.  Hayes,  for  appellant.  William  Butler,  Jr., 
and  Alfred  P.  Reid,  for  appellee. 

FELL,  J.  By  the  petition  filed  In  the  com- 
mon pleas  the  court  was  asked  to  set  aside 
a  sheriff's  sale  of  i>ersonal  property  liecause 
of  the  failure  of  the  sheriff  to  duly  advertise 
the  same,  and  to  strike  off  the  judgment  by 
confession  under  which  the  sale  was  made, 
for  the  reason  that  the  confession  was  not  au- 


thorized by  a  lawfully  constituted  board  of 
directors.  The  alleged  failure  to  duly  adver- 
tise was  not  sustained  by  proof.  The  execu- 
tion of  the  judgment  note  had  been  author- 
ized by  the  directors  at  a  regular  meeting  of 
the  board  10  months  before  the  sale.  At  this 
meeting  four  of  the  Ave  directors  were  pres- 
ent. It  was  admitted  that  the  debt  for  which 
the  judgment  note  was  given  was  due  the 
plaintiff  for  money  loaned  the  company.  Some 
of  this  money  had  tieen  furnished  by  him  near- 
ly five  years  before,  and  a  judgment  note,  as 
to  the  regrularity  and  validity  of  wtilch  there 
could  be  no  doubt,  was  given  by  the  company 
to  him  at  the  time.  This  note  was  canceled, 
and  the  amoimt  due  on  it  was  included  in  the 
note  in  question.  The  merits  are  strongly  with 
the  plaintiff,  who  was  enforcing  a  judgment 
given  months  before  for  a  debt  admittedly  due, 
and  for  wliich  be  could  have  recovered  judg- 
ment by  action.  The  apparent  informality  in 
the  proceedings  of  the  company  in  maintain- 
ing its  organization  is  due  to  the  fact  that  dur- 
ing the  greater  part  of  its  existence  the  board 
of  directors  lias  included  all  the  stockholders, 
and  no  distinction  has  been  observed  between 
stockholders'  and  directors'  meetings.  The  last 
election  of  directors  at  a  stockholders'  meet- 
ing was  In  ISSM),  when  three  dhrectors  were 
elected.  At  a  meeting  in  1881,  at  which  all 
of  the  stockholders  appear  to  have  been  pres- 
ent, tlie  number  of  directors  was  increased  to 
five,  and  the  appellant  was  chosen  one  of  the 
additional  directors,  and  on  his  motion  tlie 
other  one  was  chosen.  Since  then  all  ttie 
stockholders  tiave  been  directors,  And  vacan- 
cies in  the  board  of  directors  liave  been  lilleil 
at  the  directors'  meetings  as  they  occurre<l. 
The  action  of  the  lx)ard  has  thus  been  the 
action  of  the  stockholders,  and  whatever  lias 
been  done  has  been  done  with  the  consent  of 
all  parties  in  interest.  Under  the  provisions 
of  the  act  of  May  14, 1891  (P.  L.  61),  tlu>  fire.' 
original  meml>ers  of  the  board  would  hold 
their  otflces  until  their  successors  were  chosen, 
and  It  was  in  the  power  of  the  stockholdei-s  at 
any  time  to  increase  the  number  of  directors 
to  five.  The  proceedings  have  been  informal 
and  irregular,  but  the  appellant,  who  has  par- 
ticipated in  them,  and  who  has  served  as  a 
director  since  1891,  unde^  an  election  not  more 
regular  than  that  of  his  associates  on  the 
board,  lias  no  standing  as  a  stockholder  of  the 
company  to  object  to  the  title  of  the  other  di- 
rectors to  their  offices.  Nor  liad  he  a  stand- 
ing as  a  creditor  to  ask  that  the  judgment  l* 
struck  off.  The.  judgment  could  not  have  been 
struck  off  on  the  application  of  the  defend- 
ant, as  tliere  was  no  irregularity  on  the  face 
of  the  record.  "A  motion  to  set  aside  or 
strike  off  a  judgment  must  be  on  the  ground 
of  irregularity  appearing  on  the  face  of  the 
record.  A  motion  to  open  It  is  an  appeal  to 
the  equitable  power  of  the  court  to  let  the  de- 
fendant into  a  defense."  O'Hara  v.  Baura,  S:i 
Pa.  St.  416.  The  distinction  between  thesw 
rules  is  very  frequently  overlooked  In  pral^ 
tice;  and  at  times,  owing  to  the  admission  of 
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rscts  not  of  record.  It  has  not  been  obeerved 
iu  the  language  of  the  decisions.  But,  as  said 
in  Mitchell  on  Motions  and  Rules  (page  75): 
Tlie  rule  as  stated  by  Chief  Justice  Shar»- 
ivood  in  O'Hara  v.  Baam,  above  quoted,  is  the 
irue  and  settled  rule,  and  will  always  be  en- 
forced when  the  attention  of  the  court  is  di- 
.-wted  to  it"  See,  also,  France  y.  Ruddiman, 
126  Pa.  St  250,  17  Atl.  611;  Adams  v.  Grey, 
i:A  Pa.  St.  258,  26  AtL  423.  The  defendant 
ralse<I  no  objection  to  the  Judgment,  and  could 
luve  raised  none;  and,  as  stated  by  the  learn- 
ed jutlge  of  the  common  pleas,  if  the  applica- 
tion bad  been  to  open  the  Judgment  the  evl- 
ileni<e  would  not  hare  warranted  the  court  In 
awanlmg  an  issue.  The  averment  of  the  In- 
.'iolrency  of  the  corporation  made  in  the 
amendment  to  the  petition,  if  established  by 
evidence,  did  not  affect  the  power  of  the  com- 
pany to  make  the  note,  and  the  rights  of  the 
creditors  In  the  distribution  of  the  assets  could 
not  be  determined  in  this  proceeding.  The 
unier  of  the  court  dismissing  the  petition  is 
affirmed,  at  the  cost  of  the  appelhint 

STERRETT,  C.  J.,  dissents. 


rOMMONWEALTH    ex    rel.    McCORMICK. 
Atty.  Gen.,   t.   PITTSBURG  ILLUMI- 
NATING CO. 

(Supreme  Court  of  PennsylTania.     April  12, 
1887.) 

BtIPCLATIOSB— Co  VSTIU'CTIOX. 

In  answer  to  a  writ  of  qno  warranto  calling 
ilefendant  to  show  by  what  warmnt  it  cinimed 
the  riKht  to  exercise  the  franchise  to  mnuu- 
factnre  and  supply  gas  for  iieht  only  to  tlie 
pablic  within  the  city  of  P.,  it  pleaded  letters 
patent  of  May  8,  1^5,  creating  it  a  corpora- 
tion, with  the  rights  conferred  by  Act  April 
29,  1874,  and  especially  such  right  to  manufac- 
ture and  supply  gns  for  tight  only.  The  repli- 
<^tion  averred  the  creation  of  the  C.  Company 
hj  .\et  1871.  and  that  by  its  certificate  filed 
February  13,  1895.  it  accepted  tlie  provisions 
■If  .\ct  April  29,  1874,  whereby  it  obtained  the 
exclusive  right  to  manufacture  gas  for  light 
only  within  the  city  of  P.;  and  therefore  the 
iraoe  of  letters  patent  to  defendant  did  not  give 
it  power  to  manufnoture  and  supply  gns  for 
lient  only  to  the  public  within  said  city.  Hrhl, 
that  the" words  "prior  exclusive  fnincliise,"  in 
a  stipulation  that  the  case  wag  subject  to  de- 
olslon  of  the  court  on  the  merits  "whether  the 
<l<<[pndant  is  entitled  to  exercise  the  franchise 
'if  fnrni.shinK  gas  for  light  only,  •  •  *  the 
OHpstion  to  depend  upon  whether  prior  exclu- 
•ire  franchises  vested  in  tlie  C.  Gas  Company," 
rr^ft-rred  to  May  S,  1805.  when  defendant's 
•  hartiT  was  issued:  and.  therefore,  that,  under 
ilif  stipulation,  the  qneation  of  the  effect  or 
"mstitntionality  of  Act  June  24.  1805,  pnrport- 
inif  to  revolie  exclusive  rights  of  gas  companies 
which  were  in  existence  prior  to  April  29, 
1X74,  and  which  accepted  the  provisions  of  that 
:«^.  roold  not  lie  considered. 

Apiieal  from  conrt  of  common  pleas,  Dau- 
phin county. 

Qno  warranto,  on  the  relation  of  the  attor- 
ney general,  against  the  Pittsburg  Illuminat- 
ing Company.  Judgment  for  defendant  Re- 
lator appeals.     Reversed. 


The  opmion  of  the  court  below  Is  as  fol- 
lows (Simonton,  J.): 

"In  answer  to  a  writ  of  quo  warranto,  is- 
sued at  the  suggestion  of  the  attorney  general, 
calling  upon  the  defendant  to  show  by  wliat 
warrant  it  claims  to  exercise  the  franchise 
and  right  to  manufacture  and  supply  gas  for 
Ught  only  to  the  public  between  the  Allegheny 
and  Monongahela  rivers,  within  the  city  of 
Pittsburg,  it  pleaded  letters  patent,  duly  is- 
sued, dated  May  8.  1805,  creating  it  a  cor- 
poration under  the  name  of  the  Pittsburg 
Illuminating  Company,  with  all  the  rights, 
privileges,  and  franchises  conferred  by  the 
act  of  April  29,  1874,  and  its  several  supple- 
ments, and  especially  the  right  and  franchise 
to  manufacture  and  supply  gas  for  light  only, 
as  above  stated.  To  this  plea  a  replication 
was  flled  on  behalf  of  tlie  commonwealth, 
averring  that  the  Consolidated  Gas  Company 
was  created  by  a  special  act  of  assemtriy 
dated  May  19,  1871  (P.  L.  1872,  p.  1300).  In- 
corporating it  under  and  in  accordance  with 
the  provisions  of  the  act  of  assembly  of  March 
11,  1807  (P.  L.  77);  and  that  by  Its  certif- 
icate, duly  filed  for  that  purpose  on  February 
13,  1806,  said  corporation  had.  In  the  manner 
provided  by  law,  accepted  the  provisions  of 
the  constitution  of  1H74  and  of  the  act  of 
April  29.  1874.  entiUed  'An  act  to  provide  for 
the  incorporation  and  regulation  of  certain 
corporations'  (P.  L.  73);  and  that  such  ac- 
ceptance constituted  a  contract  between  the 
corporation  and  the  commonwealth,  by  virtue 
whereof  it  acquired,  on  February  15,  1895,  all 
tbe  privileges,  immunities,  and  franchises  of  a 
corporation  created  under  said  act  and  its 
supplements;  and  that  among  tbe  rights,  priv- 
ileges, franchises,  and  Immunities  thereby 
obtained  was  and  Is  the  exclusive  franchise 
and  privilege  of  manufacturing  gas  for  light 
only  within  tbe  said  city  of  Pittsburg;  and 
that  therefore,  no  other  company  can  be  in- 
corporated for  the  manufacture  and  supply 
of  gas  for  light  only  to  the  public  within  said 
city,  until  the  said  Consolidated  Gas  Company 
shall  have  realized  and  divided,  from  its  earn- 
ings, among  its  stoclcholders,  for  five  years, 
a  dividend  equal  to  eight  per  centum  per 
annum  upon  its  capital  stocli,  and  therefore 
the  issuing  of  letters  patent  to  the  Pittsburg 
Illuminating  Company,  as  In  its  plea  suggest- 
ed, did  not  and  could  not  create  a  corporation 
for  the  purpose  of  the  manufacture  and  sup- 
ply of  gas  for  light  only  to  the  public  within 
all  or  any  portion  of  said  city,  and  did  not 
and  could  not  create  said  defendant  company 
a  corporation  for  said  purposes,  because  the 
iscoiTKiration  of  such  a  company  is  expressly 
forbidden  by  the  provisions  of  said  act  of  as- 
sembly and  its  supplements. 

"When  the  case  came  on  to  be  heard  on  the 
pleadings  above  stated,  the  parties  flled  an 
agreement  of  record  as  follows:  "The  above 
case  is  subject  to  the  decision  of  the  court  to 
determine  upon  its  merits  wliether  the  de- 
fendant alxive  named  is  entitled  to  exercise 
the  franchise  of  furnishing  gas  for  light  only 
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to  tbe  public  in  said  city,  in  tiie  district  de- 
scribed In  Its  cliarter;  this  question  to  de> 
pend  upon  wlietber  prior  ezcluslTe  franchises 
vested  in  the  Consolidated  Gas  Company. 
The  pleadings  are  defective,  in  tliat  no  re- 
joinder -was  filed  by  defendant,  and  no  refer- 
ence was  made  In  the  pleadings  to  the  act  <A 
June  24,  1885  (P.  L.  286),  which  purpoi-ts  to 
revolie  and  annul  the  exclusive  prIvUeges  con- 
ferred by  the  act  of  1874  upon  corporations 
theretofore  existing,  which  had  accepted  its 
provisions  and  the  provisions  of  the  constitu- 
tion of  1874.  But  in  view  of  the  agreement 
above  recited,  as  well  as  because  it  is  a 
public  act,  and  was  cited  at  the  argument.  It 
is  properly  in  the  case,  and  must  be  consid- 
ered. This  act,  after  declaring  in  its  pre- 
amble that  'the  true  policy  of  the  granting  of 
exclusive  rights  to  gas  companieB  is  the  en- 
couragement and  establishment  of  such  com- 
panies for  the  supply  of  gas  where  no  such 
supply  was  previously  furnished,  and  the  real 
consideration  for  such  exclusive  rights  is  the 
new  public  service  thus  secured,'  and  that 
'many  long  estabUsbed  corporations  have  ac- 
cepted the  provisions  of  the  act  of  1874.  above 
referred  to,  for  the  purpose  of  securing  a 
monopoly  for  a  business  the  conditions  of 
which  invite  competition,  and  of  forestalling 
the  incorporation  of  companies  about  to  be 
organized,'  and  that  'it  is  injurious  to  the 
citizens  of  the  commonwealth  that  the  exclu- 
sive rights  and  privileges  of  gas  companies 
which  have  accepted  the  provisions  of  the 
said  act  of  1874  should  longer  contiune,'  adds: 
'Now,  therefore,  In  recognition  of  the  limita- 
tion of  article  1,  section  17,  and  pursuant  to 
the  provisions  of  article  16,  section  10,  of  the 
constitution,  be  it  enacted  that  all  exclusive 
rights,  franchises  and  privileges  of  each  and 
every  gas  company  which  was  in  existence 
prior  to  April  29,  1874,  and  which  has  ac- 
cepted the  provisions  of  the  act  of  April  2d, 
1874,  and  its  supplements,  are  hereby  revoked 
and  annulled,  anything  in  the  twenty-fifth  sec-, 
tion,  or  in  any  other  provision  of  said  act,  or 
any  amendment  thereof,  or  any  supplement 
thereto,  to  the  contrary  notwithstanding.'  It 
Is  manifest  from  the  terms  of  this  act  that 
it  was  the  intention  of  the  legislature  to  re- 
voke and  annul  the  exclusive  privileges  which 
companies  Incorporated  prior  to  April  29, 1874, 
had  acquired,  by  accepting  the  provisions  of 
the  act  of  that  date  and  of  the  constitution  of 
1874;  and,  as  the  Consolidated  Gas  Company 
was  one  of  these,  that  the  legislature  intended 
to  revolte  and  annul  Its  exclusive  privilpges. 
If,  therefore,  the  legislature  had  the  eoni»tItu- 
tional  right  to  revolce  and  annul  these  priv- 
ileges, it  certainly  did  so,  and  the  sole  ques- 
tion which  remains  is:  Did  It  have  such 
right? 

"In  the  act  of  March  11,  1857  (P.  L.  77), 
under  which  the  Consolidated  Gas  Company 
was  incorporated,  the  right  was  expressly  re- 
served (section  17,  p.  82),  to  alter,  revolce.  or 
annul  all  charters  granted  under  it.  The  same 
right  was  reserved  as  to  all  charters  there- 


after granted  by  the  constltntlonal  amend- 
ment of  1857,  as  well  as  by  the  constitution 
ot  1874.  It  was  also  expressly  reserved  by 
the  act  of  1874,  by  the  acceptance  of  which 
the  Consolidated  Gas  Company  claims  to  have 
received  its  exclusive  privileges;  and  the  res- 
ervation was  In  said  act  expressly  applied  to 
corporations  which  should  acquire  exclusive 
rights  under  it  There  has  therefore  been  no 
moment  of  the  corporate  existence  of  the  C<m- 
solidated  Gas  Company  in  which  it  did  not 
hold  all  Its  rights  and  privileges,  including 
its  right  to  exist,  subject  to  the  reserved  right 
of  the  legislature  to  alter  the  terms  upon 
which  it  might  exist,  or  to  terminate  its  ex- 
istence, whenever.  In  the  opinion  ot  the  legis- 
lature, its  existence  or  any  of  the  rights, 
privileges,  or  immunities  claimed  by  It  were 
'injurious  to  the  citiaens  of  the  common- 
wealth,' subject  only  to  the  condition  that  the 
alteration  or  revocation  of  Its  charter  should 
be  made  in  such  manner  that  no  injustice 
shall  be  done  to  the  corporators  or  their  suc- 
cessors.' 

"It  is  contended  on  behalf  of  the  common- 
wealth that  the  legislature  Is  not  the  final 
and  absolute  judge  of  what  charters  or  provi- 
sions in  charters  are  'injurious  to  the  citizens 
of  the  commonwealth,'  and  several  cases  have 
been  cited  in  support  of  this  argument.  But 
these  cases  are  cited  and  distingnished  In 
Wagner  Free  Institute  v.  City  of  Philadelphia, 
132  Pa.  St.  612,  19  AtL  297,  where  it  is  said 
that  'none  of  the  decisions  examined  upon 
their  facts  really  sustain  this  contention.'  Mr. 
Justice  Mitchell,  delivering  the  opinion,  said: 
'Under  the  constitution  of  the  United  States 
and  the  decisions  of  the  supreme  court,  a  char- 
ter is  ordinarily  a  contract,  but  a  charter  that 
is  revocable  at  the  will  of  the  grantor  is  only 
a  quasi  contract,  and  approaches  much  more 
closely  to  the  character  of  a  license.  To  such 
a  charter  the  ruling  of  the  Dartmouth  Col- 
lege Case,  4  Wheat.  518,  does  not  apply,  and 
the  deciHions  are  uniform  to  this  effect.'  And 
in  Gloninger  v.  Uallroad  Co..  139  Pa.  St.  13, 
21  AtL  211,  the  right  to  repeal  a  charter 
which,  in  the  opinion  of  the  legislature,  is  in- 
jivlous  to  the  citizens  of  the  commonwealth.' 
is  recognized  witli  the  suggestion  that  "such 
reason  should  appear  in  some  way  as  the 
moving  cause  which  induced  the  legislature 
to  take  such  action.*  The  right  to  alter,  re- 
voke, or  repeal,  reserved  In  the  constitution 
and-  in  the  acts  above  cited,  is 'subject  to  the 
single  condition  that  the  alteration  or  rejieal 
be  made  'in  such  manner  that  no  injustice 
shall  be  done  to  tlie  corporators.'  This  is  not 
a  restriction  upon  the  right  to  alter  or  repeal, 
but  simply  upon  the  manner  In  which  the 
alteration  or  repeal  is  made.  The  common- 
law  principle  was  that,  when  a  corporation 
ceased  to  exist,  its  title  to  property  which  it 
owned  at  the  time  also  ceased,  and  that  its 
real  estate  reverted  to  the  original  owners, 
and  its  i)ersonal  property  was  forfeited  to  the 
state;  and  It  was  doubtless  to  avoid  the  effect 
of  this  principle  that  this  condition  was  an- 
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DPxed  to  the  tight  of  repeal.  Thenatore  and 
effect  of  the  condition  ia  well  stated  by  Mr. 
Buckalew,  in  his  work  on  the  Constitution  of 
Pennsylvania,  commenting  on  this  section 
(pai^e  256),  as  follows:  'A  repealing  statute 
gtaall  not  disallow  the  distribution  of  the  cor- 
porate property  among  the  stockholders,  or  its 
conversion  to  thdr  use,  or,  If  taken  for  public 
use.  should  provide  for  adequate  compensa- 
tion to  the  owners.  In  fact,  the  rights  of  pri- 
Tate  property  in  such  case  are  under  the 
protection  of  constitutional  principles  wholly 
independent  of  provisions  in  the  state  and  fed- 
eral constitutions  against  Impairing  the  obliga- 
tion of  conti'acts;  and  those  principles  are 
pfaiinly  declared  in  the  ninth,  tenth,  and  elev- 
enth sections  of  our  Pennsylvania  declaration 
of  rights.  The  artiflclal  being  called  a  "cor- 
poratiOD"  may  be  destroyed  or  any  of  Its 
powers  or  functions  may  be  withdrawn  from 
it.  under  the  reserved  power  contained  in  the 
s«-tion,  but  private  property,  lawfully  ac- 
qnired  under  cover  of  a  corporate  charter,  con 
still  claim  the  protection  of  the  con.stItutlon.' 
••The  distinction  between  the  right  of  the 
state  to  repeal,  revoke,  or  alter  the  charter 
of  a  corporation,  and  its  obligation  not  to  in- 
terfere with  the  property  rights  which  the 
corporation  has  theretofore  acquired,  and 
not  to  do  injustice  to  the  corporators,  is  thus 
expressed  by  Mr.  Justice  Field,  in  his  dis- 
senting opinion  in  Spring  Valley  Waterworks 
T.  S«hottler,  110  U.  S.  372,  4  Sup.  Ct.  48: 
'Whatever  the  state  may  do",  even  with  tl»e 
cn'ations  of  its  dwn  will,  it  must  do  In  sub- 
onlluation  to  the  inhibitions  of  the  federal 
constitution.  It  may  confer  by  its  general 
l«ws  uiwn  a  corporation  certain  capacities 
of  doing  business,  and  of  having  perpetual 
KncK-ession  in  its  members.  It  may  make  its 
jrant  in  this  respect  revocable  at  pleasure. 
It  may  make  it  subject  to  modifications.  It 
may  iu)po8e  conditions  upon  its  use,  and  re- 
serve the  right  to  change  these  at  will.  But 
vliatever  property  the  corporation  acquires 
In  the  exercloe  of  the  capacities  conferred.  It 
holds  under  the  same  guarantiee  which  pro- 
tect rhe  property  of  individuals  from  spolia- 
tion. It  cannot  be  taken  for  public  use  with- 
ent  cnmpenpatlon.  It  cannot  be  taken  wlth- 
ont  due  process  of  law;  nor  can  It  be  sub- 
ject to  burdens  dttFerent  from  those  laid  up- 
on the  property  of  individuals  under  like  clr- 
cnni8tauce«.'  And  the  same  principles  are 
stated  by  Mr.  Justice  Cooley,  as  quoted  by 
Mr.  Justice  Fielo  In  the  same  case.  These 
illngtrate  the  meaning  and  effect  of  the  pt^ 
vision  that  tb«  amendment  or  repeal  of  the 
charter  shall  be  made  In  such  manner  as  not 
to  do  Injustice  to  the  corporators.  Property 
rights  acquired  by  13ie  corporation  must  be 
pre««Tved  for  the  use  and  benefit  of  the  cor- 
porators, and  a  repeal  must  not  take  place 
in  sncb  manner  aa  to  leave  tliem  wtttiout 
proper  remedies  to  ascertain  and  conserve 
tiiese  rights.  The  power  to  alter,  revoke,  or 
*tam  does  not  depend  «pon  the  question  of 
MdsideraUoB.  bat,  In  tke  caaea  to  which  It 


applies,  is  absolute.  The  re.servatloc  tof  the 
right  to  alter,  revoke,  or  repeal]  affects  the 
entire  relation  between  the  state  and  the 
corporation,  and  places  under  legislative 
control  all  rights,  privileges,  and  Immunttiee 
derived  by  its  charter  directly  from  the 
state.'  Tomllnson  v.  Jeesnp,  15  Wall.  459. 
It  If*  only  In  cases  where  a  charter  has  been 
granted  not  subject  to  the  reservation  of  the 
right  to  alter,  revoke,  or  repeal  that  the  ques- 
tion of  the  existence  of  such  right  is  held  to 
depend  upon  whether  the  cori>oration  had 
given  uiy  consideration  for  the  privileges. 
Such  were  Johnson  v.  Crow,  87  Pa.  8t  ItM; 
Philadelphia  &  Gray's  Ferry  Passenger  Ry. 
Co.'s  Appeal,  1U2  1*8.  8t.  12<t;  and  Railroad 
Co.  V.  Bowers,  124  Pa.  St.  183.  16  Atl.  836. 

"The  argument  that  the  repeal  of  the  exclu- 
sive privileges  conferred  by  section  twenty- 
six  of  the  act  of  1874  on  corporations  ac- 
cepting the  provisions  of  the  constitution  and 
of  that  act  Is  special  legislation  or  unwar- 
ranted classification  does  not  seem  to  us  to 
have  much  weight.  The  act  of  1874  recog- 
nizes two  classes  of  corporations  for  tlie  sup- 
ply of  light  and  heat  to  the  public,  viz.:  (1) 
In  section  thirty-four,  'Companies  incorpo- 
rated under  the  provisions  of  this  statate;* 
and  (2)  in  section  twenty-six,  'corporations 
heretofore  created  by  any  special  act,  or  In 
exi.<!tence  under  any  general  law  of  this  com- 
monwealth.' Those  of  the  first  class  are 
dealt  with  In  section  thlity-four,  and  do  noi 
derive  any  of  their  rights,  privileges,  or  Im- 
munities from  tlie  provisions  of  section  twen- 
ty-six; while  those  of  the  second  class  are 
dealt  with  in  the  latter  section,  and  without 
It  have  no  part  nor  lot  in  the  act.  When, 
therefore,  the  act  of  June  24,  189."),  was  pass- 
ed. It  merely  continued  the  classitication 
adopted  in  1874.  and  revoked  the  exclusive 
privileges  conferreil  in  section  twenty-six, 
by.  In  effect,  repealing  that  section.  When 
this  section  was  enacted,  it  confeired  exclu- 
sive privileges  upon  corporations  accepting 
its  provisions,  and,  when  it  was  repealed,  it 
revoked  the  exclusive  privileges  of  the  same 
class. 

"Nor  Is  the  pofiitton  of  counsel  on  behalf  of 
the  commonwealth  strengthened  by  the  terms 
of  section  25  of  the  act  of  1874,  which  enacts 
that  'the  incorporation  of  any  association  of 
persons  for  the  purposes  named  in  this  act, 
or  accepting  the  same,  shall  be  held  and 
taken  to  be  of  the  same  force  and  effect  as 
if  the  powers  and  privileges  conferred,  and 
the  duties  enjoined  had  been  conferred  and 
enjoined  by  special  act  of  the  legislature 
and  the  franchises  granted  shall  be  con- 
strued according  to  the  same  rales  of  law 
and  equity  as  If  It  had  been  created  by  spe- 
cial charter,  and  no  modification  or  repeal  of 
this  act  shall  affect  any  franchise  obtalaed 
OAder  the  provtelons  of  the  same.'  This  sec- 
tion was  evidently  inserted  out  ot  abondanee 
of  caution,  lest  It  might  be  b^d,  in  the 
event  of  the  repeal  of  the  act  of  1874,  that 
the  chatteiB  of  oarp«ratioiM  created  under 
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it  might  thereby  be  repealed.  More  than 
this  it  could  not  mean  or  effect,  for  the  priv- 
ileges and  immunities  granted  by  section  '/5 
are  as  much  subject  to  be  altered,  revoked, 
or  repealed  as  the  privileges  or  immunities 
granted  in  the  other  sections  of  the  act. 

"The  conclusion  to  which  this  discussion 
has  brought  us  Is  that  the  Cousolidated  Gas 
Company  is  not,  and  was  not  on  May  8,  18Uo, 
when  the  Pittsburg  Illuminating  Company 
was  Incorporated,  invested  with  the  exclu- 
sive privilege  of  manufacturing  gas  for  light 
only  within  the  city  of  Pittsburg,  and  there- 
fore, in  accordance  with  the  stipulation  filed 
by  the  parties,  Judgment  is  directed  to  be 
entered  in  favor  of  the  defendant." 

D.  T.  Watson  and  L.  D.  Gilbert,  for  appel- 
lant. J.  F.  Sanderson  and  J.  U.  Reed,  for 
appellee. 

MITCHBUi,  J.  We  cannot  regard  this  case 
as  raising,  in  proper  form  for  adjudication, 
the  question  of  the  constitutionality  of  the 
act  of  June  24,  1885  (P.  U  200),  Involving,  as 
it  would,  the  construction  of  the  phrase  in 
section  10  of  article  16  of  the  constitution 
that  the  general  assembly  shall  have  power 
to  revoke  or  annul  any  charter  of  incorpora- 
tion "in  such  manner  that  no  injustice  shall 
be  done  to  the  corporators."  The  learned 
Judge  below  apt>cars  to  have  thought  the 
iiuestlon  sufficiently  raised  by  the  stipula- 
tion of  the  parties  that  the  decision  should 
be  upon  the  merits  "whether  the  defendant 
is  entitled  to  exercise  the  franchise  of  fur- 
nishing gas  for  light  only.  •  •  •  this  ques- 
tion to  depend  upon  whether  prior  exclusive 
franchises  vested  in  the  Consolidated  Gas 
Company."  But  the  words  "prior  exclusive 
franchises"  must  refer  In  point  of  time  to 
May  8,  isas,  wnen  the  defendant's  charter 
was  issued,  and  its  franchises,  whatever  they 
were,  came  into  existence.  It  is  manifest 
that'this  question  of  priority  on  May  8th  can- 
not be  affected  by  an  act  not  passed  until 
June  21th,  and  having  no  retroactive  words, 
even  If  such  words  could  be  effectual  for  that 
purpose.  The  stipulation  of  the  parties, 
therefore.  Is  not  in  terms  broad  enough  to 
include  the  question  under  the  act  of  l.S!K>. 
and  the  appellant  expressly  declines  to  have 
it  so  enlarged. 

The  Consolidated  Gas  Company  was  incor- 
porated by  special  act  of  May  1!>,  ISTl  (P.  L. 
1872.  p.  1309),  but  was  to  be  "organized, 
managed,  and  governed  as  provide«l  by  the 
act  of  March  11,  1857"  (P.  I*  77).  for  the  in- 
corporation of  gas  and  water  conipnnies. 
By  the  general  corporation  act  of  1874  (P.  U. 
73),  provision  was  made  for  the  incoriioration 
of  gas  companies;  and,  by  section  'Ji6.  cor- 
porations theretofore  existing  for  any  of  the 
purposes  named,  and  covered  by  the  act.  up- 
on accepting  its  provisions,  were  to  be  "en- 
titled to  all  of  the  privileges,  In^munltles, 
franchises  and  powers  conferred  by  this  act." 
And  by  section  34,  subsequently  amended  by 


the  act  of  June  2,  1887  (P.  L.  312),  the  fran- 
chises and  privileges  were  to  be  exclusive 
within  the  district  or  locality  covered  by  the 
charter,  until  certain  dividends  should  be 
earned  and  divided  among  the  stockholders. 
The  Consolidated  Gas  Company,  in  February. 
1896,  accepted  the  provisions  of  the  act  of 
1874  in  the  manner  prescribed,  and  letters 
patent  were  issued  to  it  accordingly.  It 
would  seem  clear,  therefore,  that  on  May  8, 
1895,  the  privilege  of  the  Consolidated  Gas 
Company  was  exclusive,  and  of  this'  opinion 
apparently  was  the  learned  Judge  t>elow,  a« 
he  based  his  Judgment  altogether  on  the  re- 
pealing act  of  June  24.  1896.  But,  for  rea- 
sons already  shown,  that  act  cannot  control 
this  case,  and  we  mnst  leave  its  constitution- 
ality to  be  determined  when  it  comes  prop- 
erly before  us.  Judgment  reversed,  and  Judg- 
ment directed  to  be  entered  for  the  common- 
wealth. 


KANE  T.  PEOPLE'S  PASS.  BY.  CO. 

(Supreme  Court  of  Pennsylvania.    April  19, 
1897.) 

CoLusios  or  Btkekt  Oak  a!id  Waoon — 

Nkui.ioence. 
A  street-car  compaDy  cannot  be  held  liable 
for  injury  to  one  riding  on  a  wagon  which  is 
negligently  turned  to  cross  the  track  when  the 
car  is  but  a  short  distance  from  it;  the  speeil 
of  the  car  at  the  time  being  mudcrutt.-,  thiTc 
lioiug  no  nei<liK«-'uce  in  its  mnnagemeut,  and 
everything  behig  done  to  stop  it  as  soon  as  pois- 
sibie. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;  Arnold,  Judge. 

Action  by  Daniel  Kane  against  the  People's 
Passenger  Railway  Company.  Judgment  for 
defendant.    Plaintiff  appeals.    Affirmed. 

The  opinion  of  the  court  below  on  refusing 
new  trial  is  as  follows;  "The  verdict  in  this- 
case  was  directed  to  be  eutere<i  In  favor  of  ihe 
defendant  because  there  was  no  evidence  ot 
negligence  on  the  part  of  the  defendant,  ami 
because  the  injury  to  the  plaintiff  was  caused 
solely  by  the  negligence  of  the  driver  of  the 
brick  wagon  in  which  the  plaintiff  was  riding 
as  a  guest  Conceding  tliat  the  negligence  of 
his  driver  Is  not  to  be  imputed  to  liini.  under 
the  cases  of  Borough  of  Carlisle  v.  Brisbane. 
113  I'a.  St.  554,  G  Atl.  372,  and  Carr  v.  Kaston 
City,  142  Pa.  St.  139,  21  Ati.  822,  yet  a  guest 
cannot  recover  except  upon  proof  of  negligence 
on  the  part  of  the  other  party  to  a  colli-sion. 
Here  the  driver  of  the  wagon  in  which  the 
plaintiff  was  riding  turned  out  of  the  down 
track  of  a  passenger  railway  company  into  the 
up  track,  directly  in  front  of  an  approaching 
car  running  on  a  down  grade;  and  all  the  evi- 
dence shows  that  the  motorman  did  all  be 
could  to  stop  the  car  before  coming  into  col- 
lision, but  without  success.  The  car  was  not 
going  at  a  negligent  rate,  and  it  was  stopi)»1 
as  soon  as  possible.  There  was  no  cvldeuie 
of  any  excess  of  speed,  or  failure  on  the  lurt 
of  those  in  charge  of  the  car  to  do  all  that 
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coold  be  done  to  prevent  niuuiiiK  into  a  wagon 
wblcb  was  deliberately  driven  in  front  of  the 
car.   Rule  discharged." 

Thomas  A.  Fahy,  for  appellant.  Dlmner 
Beeber,  Hamptcm  L.  Carson,  and  J.  Levering 
Jones,  for  appellee. 

PER  CURIAM.  A  careful  reading  of  the 
testimony  In  this  case  convinces  us  that  the 
I«4med  judge  of  the  court  below  was  entirely 
•firrect  in  directing  the  Jury  to  find  a  verdict 
for  the  defendant.  His  reasons  are  clearly  ex- 
pressed in  the  opinion  on  the  motion  for  a  new 
trial  We  agree  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant. 
The  car  was  moving  at  a  moderate  rate  of 
(peed,  and  there  was  no  negligence  in  its  man- 
agement. The  wagon  In  which  the  plalntift 
was  riding  was  turned  to  cross  the  track  when 
the  car  was  but  a  very  short  distance  away, 
and,  the  moment  It  was  discovered,  everything 
possible  was  done  to  stop  the  car.  The  testi- 
mony does  not  disclose  any  want  of  care  on 
the  part  of  the  motormau.  It  is  beyond  all 
qnesitlon  that  the  wagon  was  very  negligently 
driven  on  the  track  in  front  of  an  approach- 
ing car.  The  assignment  of  error  is  not  sus- 
tained.   Judgment  affirmed. 


In  re  LA  BAR'S  ESTATE. 
Appeal  of  HELLER  et  al. 
(Supreme  Court  of  Pennsylvania.  April  19, 
1807.) 
Will— CossTHUCTios— Paovigioxg  fok  Suppomt. 
Testator  gave  to  T..  his  housekeeper,  his 
boose  and  the  furniture  therein,  so  long  as  she 
live,  unmarried,  and  on  her  death  or  marrince 
to  his  heirs,  nephews,  and  nieces  (will.  cl.  2); 
(rare  in  trust  106  shares  bank  stock,  T.  to  re- 
tcire  dividends  so  long  as  she  remain  unmar- 
ried, "and  if  at  any  time  or  times  she  need  any 
lart  of  principal  *  •  •  she  is  at  liberty  to 
receive  it  for  her  support  and  maintenance," 
any  of  the  stock  remnininf:  at  her  death  or 
marriage  to  go  to  his  heirs  (clause  3) ;  gave  resi- 
Jne  to  heirs;  and  further  declared  it  his  inten- 
tion in  clause  2  and  3  that  T.  have  the  use  of 
hia  house  and  everything  therein  for  all  of  her 
life  that  she  remain  unmarried,  "and,  if  she 
deeniK  it  necessary,  may  at  any  time  or  times 
ate  part  or  all  of  the  principal  of  the  bank 
>tock  for  her  snpirart  or  maintenance"  (clause 
7i.  Hrltl,  that  T.  was  not  entitled  to  receive 
any  of  the  principal  of  the  bank  stock,  except  as 
needed  to  supplement  the  income  in  furnishing 
lier  comfortable  support  and  maintenance. 

Appeal  from  orphans'  court,  Monroe  county. 

Accounting  by  Geoi^ge  F.  Heller  and  another, 
executors  of  Daniel  La  Bar,  deceased.  From 
a  decree  affirming  report  of  auditor  sustaining 
I'xceptions  of  Armlnda  Treible  to  executors'  ac- 
cuunt,  they  and  others  appeal.    Reversed. 

The  second,  third,  and  seventh  clauses  of 
the  will  of  Daniel  La  Bar  are  as  follows: 

"Second.  I  give  and  devise  the  house  and 
lot  where  I  now  reside,  and  the  household  fur- 
niture therein,  to  Armimla  Trelble,  who  now 
liTpM  with  me,  for  and  during  such  part  of  her 
natural  life  as  she  remain  unmarried;  and  up- 


on her  death  or  marriage  I  direct  the  same  to 
be  sold  by  my  executors  hereafter  named,  and 
the  proceeds  thereof  to  be  distributed  as  is 
provided  hereafter,  in  regard  to  my  residuary 
estate.  I  hereby  give  my  executors  full  power, 
authority,  and  direction  to  sell  the  said  house 
and  lot  on  her  death  or  marriage  without  any 
liability  on  the  part  of  the  purchaser  to  see  to 
the  application  of  the  purchase  money. 

"Third.  I  also  dh%ct  that  fifty-six  shares  of 
the  stock  of  the  First  National  Bank  of  Easton 
and  fifty  shares  of  the  stock  of  the  Northamp- 
ton County  Bank  be  lield  In  trust  for  the  said 
Armlnda  Trelble,  so  that  she  receive  all  the 
income  or  dividends  arising  or  accruing  there- 
from, immediately  from  and  after  my  death, 
BO  long  as  she  remain  tm married;  and  If  at  any 
time  or  times  she  needs  any  part  of  the  prin- 
cipal Of  the  stock,  she  Is  at  liberty  to  receive 
it  for  her  8U]K>ort  and  maintenance.  If  any 
part  of  said  stock  is  remaining  at  her  death  or 
marriage,  it  shall  be  distributed  as  is  herein- 
after provided  In  relation  to  my  residuary  es- 
tate." 

"Seventh.  All  the  rest,  residue,  and  remain- 
der of  my  estate,  real  and  personal,  shall  be 
divided  as  Is  provided  and  set  forth  In  the  In- 
testate laws  of  the  commonwealth  of  Penn- 
sylvania. But  I  declare  that  It  is  my  will  and 
Intention  In  the  second  and  third  Items  of  this, 
my  will,  that  Armlnda  Trelble  shall  have  the 
use  and  enjoyment  of  my  Shawnee  house  and 
lot,  and  everything  therein  contained,  for  and 
during  all  the  time  of  her  life  she  remain  un- 
married; and,  if  she  deems  It  necessary,  may 
at  any  time  or  times  use  part  or  all  of  the  prin- 
cipal of  the  bank  stock  for  her  8upi>ort  or 
maintenance." 

Henry  J.  Kotz  and  Storm  &  Palmer,  for  ap- 
pellants.    Stewart  S.  Shafer,  for  appellee. 

STERRETT,  C.  X  This  appeal  by  the  ex- 
ecutors and  residuary  legatees  of  Daniel  La 
Bar  from  the  decree  eonflrming  the  auditor's 
report  Involves  the  construction  of  his  will  so 
far  as  Its  provisions  relate  to  one  of  his  bene- 
ficiaries, Armlnda  Trelble.  and  especially  the 
trust  created  "for  her  support  and  mainte- 
nance." At  the  time  of  his  decease,  in  Janu- 
ary, 1884,  the  testator  was  a  widower  with- 
out children  or  other  descendants.  His  near- 
est relatives  and  next  of  kin — to  whom  he  gave 
his  residuary  estate — were  seven  nephews  and 
nieces,  children  of  a  deceased  brother.  His 
wife  predeceased  him  "three  or  four  years." 
In  her  lifetime,  Armlnda  Trelble  was  em- 
ployed In  general  housework,  and,  after  Mrs. 
La  Bar's  death,  continued  In  testator's  service 
as  his  working  housekeeper.  It  is  very  evi- 
dent from  the  second,  third,  and  seventh 
clauses  of  the  will,  and  codicil  thereto,  that 
one  of  the  chief  objects  of  testator's  bounty 
was  bis  trusted  and  faithful  employ^.  Miss 
Trelble,  for  whose  comfortable  supiKirt  and 
maintenance  he  Intended  to  make  suitable  pro- 
vision, not  absolutely  and  unconditionally,  nor 
during  her  entire  lifetime,  but  only  "so  long 
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aa"  she  Uyes  aod  "remains  unmarried."  In- 
deed, his  only  disclosed  purpose  In  making  a 
will  appears  to  bave  been  to  secure  some 
suitable  proylBion  for  ber  support  and  main- 
tenance wbile  "she  remains  unmarried,"  and 
tbe  creation  of  otlier  specified  trusts.  Aside 
from  these,  he  appears  to  iiave  been  entli%ly 
«ati8fled  with  the  disposition  which  tbe  Intes- 
tate law  would  make  of  bis  residuary  estate, 
real  and  personal;  and  he  accordingly  direct- 
ed that  the  same  should  be  distributed  In  ac- 
cordance therewith.  In  the  second  clause  of 
bis  will  he  devised  the  house  and  lot  where 
be  then  resided  in  the  village  of  Shawnee, 
"and  the  household  furniture  therein,  to  Ar- 
mlnda  Trelble,  •  •  •  for  and  during  sacta 
part  of  ber  natural  life  as  she  remains  un- 
married. And  upon  her  death  or  marriage" 
he  directed  bis  executors  to  sell  the  property 
thus  devised  to  her,  and  distribute  the  pro- 
ceeds as  thereinafter  provided  in  regard  to  bis 
residuary  estate.  The  duration  of  that  devise 
is  clearly  limited  by  tbe  marriage  or  death 
of  the  devisee,  whichever  may  first  happen. 
In  tbe  third  clause  he  made  provision  for  the 
"support  and  maintenance"  of  his  said  house- 
keeper by  directing  "that  fifty-six  shares 'of 
tbe  stock  of  the  First  National  Bank  of  Ea»- 
ton  and  fifty  shares  of  the  stock  of  the  Noilta- 
ampton  County  National  Bank  be  held  in 
trust  for  the  said  Ari))inda  Trelble  so  that 
she  shall  receive  all  the  Income  and  dividends 
arising  or  accruing  therefrom  immediately 
from  and  after  my  [his]  death,  so  long  as  she 
remains  unmarried.  And  if  at  any  time  or 
times  she  need  any  part  of  the  principal  of 
«aid  stock,  she  is  at  liberty  to  receive  it  for 
her  support  and  maintenance.  If  any  part  of 
said  stock  is  remaining  at  her  death  or  mar- 
riage, it  shall  be  distributed  as  hereinafter 
provided  in  relation  to  my  [his]  residuary  es- 
tate." Again,  in  the  seventh  clause,  after  di- 
recting all  tbe  residue  and  remainder  of  his 
estate,  real  and  personal,  shall  be  divided  and 
distributed  as  is  provided  and  set  forth  in 
tbe  intestate  laws  of  tbe  commonwealth, 
•  *  •  he  declares  it  is  his  "will  and  inten- 
tion in  tbe  second  and  third  items  •  •  * 
that  Arminda  Trelble  shall  bave  tbe  use  and 
enjoyment  of  my  [bis]  Shawnee  house  and 
lot,  and  everything  therein  contained,  for  and 
during  all  tbe  time  of  her  life  she  remains 
unmarried;  and,  if  she  deems  it  necessary, 
may  at  any  time  or  times  use  part  or  all  of 
the  principal  of  tbe  bank  stock  for  ber  sup- 
port or  maintenance."  This  clause  enlarges 
tbe  bequest  of  "tbe  household  furniture," 
made  in  connection  wltb  tbe  devise  of  testa- 
tor's house,  to  "everything  •  •  •  contaln- 
«d"  In  said  bouse.  With  this  exception,  there 
is  no  repugnancy  between  tbe  provisions  re- 
lating to  the  "support  and  maintenance"  of 
Miss  Trelble.  On  the  contrary,  when  consid- 
«red  together,  and  in  connectton  with  other 
parts  of  tbe  will,  tbey  are  not  only  consistent 
with  each  other,  but  they  clearly  and  dis- 
tinctly show  that  tbe  testator's  intention  was 
to  create  aa  exfiteaa  trust  of  the  108  shares 


of  bank  stock  to  provide  a  regular  annual 
Income  for  tbe  purpose  of  comfortably  sup- 
poi-tiug  and  maintaining  tbe  cestui  qtie  trust 
until  her  marriage  or  death,  whichever  shall 
first  occur,  coupled  with  tbe  provision  that, 
in  case  it  becomes  necessary,  she  shall  bave 
tbe  right  to  demand  and  receive  from  the 
trustees  so  much  of  the  proceeds  of  portions 
of  the  corpus  as  may  from  time  to  time  be 
needed  for  "her  support  and  maintenance." 
This  latter  provision  was  evidently  intended  to 
provide  for  possible  temporary  exigencies  that 
might  arise  and  make  It  necessary  to  supple- 
ment, for  the  time  being,  her  regular  nnnniii 
income,  which  be  evidently  considered  would 
be  ordinarily  sufficient  for  her  needs.  It  was 
never  batended  to  be  used  as  a.  pretext  for  de- 
manding and  appropriating  to  her  own  use 
the  entire  corpus  of  the  trust.  Nothing  could 
I  tiave  been  further  from  the  testator's  inten- 
\  tlon  than  tliat  his  beneficiary  should,  within 
I  less  than  three  years  after  his  decease,  bave 
the  right  to  capriciously  and  arbitrarily  de- 
mand from  his  executors  an  absolute  transfer 
to  herself  of  all  the  bank  stock  constituting 
tlie  corpus  of  the  trust  created  solely  for  tbe 
purpose  of  provIUiug  an  annual  income  for 
her  comfortable  "support  and  maintenance." 
If  such  an  unconscionable  demand  as  that 
were  acceded  to,  it  would  not  only  defeat  the 
manifest  purpose  of  the  testator  in  creating 
the  trust,  but  it  would  operate  as  a  fraud 
upon  his  residuary  legatees.  It  cannot  be 
seriously  asserted,  nor  is  there  a  particle  of 
evklence  to  show,  that  at  any  time  since  the 
death  of  her  benefactor  has  the  Income  of  tbe 
trust  been  InsutHcient  for  the  appellee's  com- 
fortable support  and  maintenance  In  the  style 
in  which  she  had  been  accustomed  to  live. 
On  the  contrary,  one  of  tbe  witnesses  ac- 
quainted with  Miss  Trelble  and  the  expenses 
of  living  in  that  neighborhood,  being  asked 
whether,  taking  Into  consideration  the  fact 
that  she  had  the  use  of  the  house  and  lots 
and  all  tbe  furniture  In  the  former,  he  would 
consider  an  annual  Income  of  about  $300  "pro- 
vision ample  for  ber  necessary  support  and 
maintenance,"  said  "I  consider  it  a  liberal  pro- 
vision for  her  support."  It  Is  very  evident 
that  the  appellee's  demand  for  the  transfer  of 
all  tbe  bank  stock  to  herself  was  not  prompt- 
ed by  anything  like  "need"  of  additional  In- 
come. She  never  presented  for  payment,  nor 
received  the  proceeds  of  the  checks  for  bank 
stock  dividends  which  the  executors  from 
time  to  time  sent  her;  so  that  up  to  the  date 
of  tbe  audit,  at  lea.st,  she  had  received  none 
of  the  "Income"  specially  intended  for  her 
"support  and  maintenance."  The  only  reason 
suggested  for  not  availing  herself  of  the  mon- 
ey is  that  receipt  of  the  Income  throngh  the 
executors  might  Interfere  with  the  scheme  to 
appropriate  to  herself  the  ooipus  of  the  tmst. 
If  ahe  hereafter  demands  any  portion  of  the 
corpus  on  the  ground  that  she  needs  It,  the 
trustees  and  court  below  should  be  satisfied 
that  the  alleged  necessity  therefor  really  ex- 
ists.   IB  otlt«  words,  if  It  does  not  appear 
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In  re  LAFFBRTT'S  ESTATE. 

Appeal  of  lilNDE. 

<Siipreiiie   Court   ot  PnuurlTanla.     Aprtt   19, 
1897J 

PlKTKIBSHIP—  RiOBTit    AS    TO    TBIRD     PaKSOITS — 

Patmbxt  OP  IxDinitCAi.  Debts. 

Where  a  co-eiecntor,  who  had  wrongfully 
▼Hhdnvn  f  anda  ol  tlie  estate,  repaid  the  same 
viUi  cash  belonging  to  a  firm  ot  which  be  was 
a  member,  and  with  a  firm  check  drawn  to  Us 
order,  and  indorsed  to  the  estate,  he  alone  was 
liable  to  the  firm,  and  not  the  estate,  which  had 
a«  knowledge  ttaat  it  waa  partnership  money. 
37  A.— 8 


that  such  claim  Is  made  in  good  faltb,  and  Is 
grounded  on  reasonable  necessity.  It  should 
not  be  allowed.  In  no  otlier  way  can  the 
intention  of  the  testator,  as  we  understand  It, 
be  fully  and  fairly  carried  out,  and  the  re- 
apet-tire  Interests  of  all  parties  be  properly 
protected. 

In  Grtes  t.  Stromlnger,  178  Pa.  St  64,  36 
Atl.  SCj2,  this  court,  holding  that  the  proTi- 
slon  made  In  that  case  by  the  testator  for 
bis  widow  was  not  an  absolute  gift  to  the 
latter,  said:  "rotator's  wife  was  manifestly 
the  primary  object  of  his  bounty.  Whatever 
was  necessary  for  her  support,  be  Intended 
she  should  bave.  If  the  Income  of  the  estate 
was  sufficient  to  afford  her  a  suitable  main- 
tenance, it  was  his  intention  that  the  princi- 
pal Btiould  go,  at  her  decease,  to  the  children 
and  grandson,  unimpaired.  A  construcUon  of 
the  priTilege  which  maices  It  operate  as  an 
absolute  gift  to  the  wife  of  the  residue  of  I 
the  estate  would  defeat  the  plain  purpose  of 
the  testator,  and  take  from  the  children  and  | 
grandson  *  *  •  that  which  he  intended 
they  should  bare  at  her  decease."  So,  in 
this  case, 'if  we  should  hold,  as  is  contended 
on  behalf  of  the  appellee,  that  the  pririiege 
given  her  to  receive  and  use  part  or  all  of 
the  corpus  of  the  trust  "If  at  any  time  she 
need  any  part"  thereof  "for  her  support  and 
maintenance,"  etc.,  operates  as  a  present,  ab- 
solute gift  of  the  stoclc  constituting  said  cor- 
pus, and  authorizes  her  to  demand  an  imnie- 
diate  transfer  thereof  to  lieiBelf  absolutely, 
it  would  defeat  the  manifest  intention  of  the 
testator,  not  only  In  creating  the  trust  for 
appellee's  benefit,  but  In  bequeathing  the  cor- 
pus, or  so  much  thereof  as  may  remain  at  tbe 
expiration  of  tbe  trust,  to  his  nephews  and 
nieces.  Here  Is  nothlsg  in  the  wlU,  or  de- 
hors that  Instrument,  that  would  Justify  us 
in  thus  construing  it  It  foUows  from  what 
has  been  said  that  the  aaslgnmeats  of  error 
mast  be  sustained.  The  proceedings  before 
tJie  auditor  appear  to  have  been  oommenocd 
at  Uie  instance  of  the  appMee,  and  were  car- 
ried on  for  tier  supposed  benefit.  It  is  tbei«- 
fure  proper  that  ^e  should  pay  the  costs  thos 
Incurred.  The  decree  of  tbe  orphans'  court 
1$  rerersed.  and  set  aside,  and  it  Is  ordered 
U<at  the  costs,  including  costs  In  the  court  be- 
low, be  paid  by  the  appellee,  Anuinda  Treible. 


AiHpeal  from  orphans'  court,  Ptailadelpbia 
county. 

Claim  by  Charles  F.  Unde,  receiver  of  P. 
LaSerty  &,  Co.,  presented  at  the  final  account 
of  Charles  H.  Lallerty  and  others,  executors 
and  trustees  of  tbe  estate  of  Charles  Lafferty, 
deceased.  The  claim  was  rejected,  and,  from 
a  decree  dismissing  bis  exceptions  to  tbe  ad- 
judication of  said  account,  claimant  appeals. 
Affirmed. 

That  part  of  the  adjudication  which  relates 
to  tbe  claim  in  suit  was  as  follows:  "On  be- 
half of  the  firm  of  P.  Lafferty  k.  Co.  (the 
brick  company),  Cbattee  F.  Linde,  Esq.,  pre- 
sented, through  his  counsel,  a  dalm  for  $0,700, 
moneys  alleged  to  have  been  withdrawn  from 
the  partnership  funds  by  Patiick  Corcoran,  tbe 
co-partner,  and  placed  by  him  with  the  Fi- 
delity Trust  Company,  to  the  credit  of  the 
estate  of  which  he  was  co-executor.  In  proof 
of  the  payments,  the  checlis  of  Corcoran,  as 
treasurer  of  the  brick  company,  drawn  to  his 
own  order,  and  tlie  corresponding  stutw  of  tbe 
brick  company's  checklwok,  and  the  entries  in 
Its  casbbook,  were  produced  together  with  the 
dapoalt  slips  of  the  estate  as  made  out  by  Cor- 
coian.  Taken  singly,  it  is  conceded  that  these 
books  of  the  claimant  company  would  not  be 
admissible  as  proof  of  Its  demand,  but  they 
formed  In  this  instance  parts  of  one  transac- 
tion. Tlie  brick  company  was  the  firm  of 
which  Corcoran  and  Patrick  LaSerty  were  the 
members,  and  of  which  both  of  them  strenu- 
ously attempted  to  make  out  tiiat  Miss  Laf- 
ferty was  aiso  a  partner.  Corcoran,  the  co- 
executor,  was  the  controlling  spirit  of  the  com- 
pany. He  kept  its  books,  and  manipulated  I^ 
finances,  and,  as  a  result  of  his  care,  the  busi- 
ness passed  to  a  receiver.  By  his  own  confes- 
sion, he  wrongfully  diverted  to  the  brick  compa- 
ny, not  only  moneys  of  the  estate,  but  of  its  dis- 
tributees also,  and  certainly  to  a  larger  amount 
than  that  embraced  by  this  claim;  so  that,  on 
a  balancing  of  accounts,  the  brick  company 
would  be  found  to  be  debtor  to  the  estate. 
When  the  deposits  in  question  were  made,  Cor- 
coran was  a  defaulter  to  the  estate,  and  bis 
purpose  In  making  them  was  to  diminish  tbe 
deficit.  The  claim  is,  therefore,  that  he  used 
firm  moneys  to  pay  his  Individual  Indebted- 
ness. It  was,  however,  his  duty  to  pay  bis 
own  debts,  and  it  was  tbe  right  of  the  creditoi-s 
to  receive  his  moneys,  unless  they  were  ear- 
marked as  moneys  of  tbe  firm;  yet  of  all  the 
deposits,  five  In  number,  only  one  was  of  a 
firm  check.  It  was  for  $700,  and  was  drawn 
to  the  order  of  Corcoran,  and  Indorsed  by  him 
to  the  estate.  It  was  the  only  one  which  by 
any  poesibiUty  could  bave  put  the  representa- 
tives of  the  estate  on  their  guanl.  But  It  wa.s 
drawn,  not  to  the  order  of  the  creditor,  but  to 
that  of  the  partner;  and  It  was  cliarsoable  to 
his  indivldnal  account,  and  became  bis  indi- 
vidual property,  to  be  nsed  for  his  own  pur- 
poses, including  therein  the  payment  of  bis 
own  debts.  In  no  other  convenient  way  could 
any  partner  draw  out  from  tbe  partnership  bis 
personal  moneys.    In  a  word,  this  check  was. 
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a  distinct  admission  by  the  brick  company 
that  the  money  was  Oorcoran's  own.  The  real 
criterion,  aside  from  the  maxim  that,  where 
one  of  two  Innocent  parties  must  suffer,  he 
that  permits  the  injury  shall  bear  Its  conse- 
quences. Is:  Which  of  these  two  parties 
should  have  exercised  vigilance,— the  estate 
which  receiyed  checks  and  moneys  in  the  ac- 
customed order  of  business,  in  payment  of  its 
just  debts,  or  the  member  of  the  debtor  Arm, 
whose  partner  was  drawing  firm  checks  to 
his  personal  order?  Ttiat  Patrick  lAttefty,  the 
partner  of  Corcoran,  was  a  cipher  In  the  busi- 
ness of  the  firm,  does  not  affect  the  result. 
The  other  deposits  upon  which  the  claim  is 
founded  had  not  eren  tills  much  to  warrant 
their  consideration.  They  were  all  of  them  in 
cash.  That  of  January  29,  1894,  was  in  cash, 
which  Corcoran  first  obtained  on  a  firm  check, 
and  which  cash  he  deposited  to  the  credit  of 
the  estate  in  the  sum  of  $1,000.  That  on  Jan- 
uary 31,  1894,  was  a  similar  deposit  in  cash 
of  |700.  February  1,  1894,  Corcoran  received 
from  Patrick  Lafferty  in  cash,  and  he  deposit- 
ed the  cash,  $2,000.  February  5,  1894,  Cor- 
coran drew  in  cash  on  the  firm's  check,  and 
deposited  the  cash  as  in  the  other  instances,  to 
credit  of  the  estate,  $2,300.  He  had  thus  re- 
duced all  of  these  moneys  into  his  own  pos- 
session, and  then  paid  them  over  in  cash  to 
the  estate  in  settlement  of  his  debt.  Clearly, 
the  brick  company  must  look  to  Corcoran,  and 
not  to  the  Lafferty  estate.  The  claim  la  re- 
jected." 

John  H.  Sloan,  for  appellant.  J.  WlUis  Mar- 
tin, Crawford,  Loughliu  &  Dallas,  and  Saml. 
Gustine  Thompson,  for  appellees. 

PER  CURIAM.  The  decree  In  this  case  is 
affirmed  on  the  opinion  of  the  learned  court 
t)elow.  The  brick  company's  claim  is  against 
Corcoran,  and  not  against  Lafferty's  estate. 
Decree  affirmed,  and  appeal  dismissed,  at  the 
cost  of  the  appellant 


In  re  SMITH'S  ESTATE. 
Appeal  of  WALKER. 

(Supreme   Court   of   Pennsylvania.     April    19, 
1897.) 
Wills— Charitable  Bequests- Pekpetuitibs. 
A  bequest  In  trust,  for  the  erection  in  a 
public  park  of  a  memorial  arch  in  memory  of 
Pennsylvania  Boldierg,  upon  which  are  to  ap- 
pear  statues   of   certain   Union   generals,   and 
also  a  statue  of  testator,  with  his  name  in  large 
letters  underneatli,  is  a  charitable  gift;   and  the 
direction  tliat  the  income  of  the  residue  of  the 
estate  be  appropriated  for  the  maintenance  and 
repair  of  the  montiraent  does  not  violate  the 
statute  against  peruetuities. 

Appeal  from  orphans'  court,  Philadelphia 
county;  Hanna,  Judge. 

Benjamin  F.  Walker  excepted  to  the  ad- 
jodicntion  in  the  estate  of  Richard  Smith,  de- 
ceased, and  from  a  decree  dismissing  said 
exceptions  he  appeals.    Affirmed. 


Richard  Smith,  the  testator,  bequeathed  his 
residuary  estate  to  his  trustees,  the  Fidelity 
Insurance,  Trust  &  Safe-Dei>OBlt  Company, 
In  trust,  for  the  benefit  of  his  wife,  Sarah  A. 
Smith,  for  her  lite,  and  after  her  death  he 
directed  his  trustees  to  erect  and  cause  to  be 
erected  In  Falrmount  Park,  In  th.e  city  of 
Philadelphia,  under  the  auspices  of  the  Fair- 
mount  Park  Art  Association,  provided  the 
assent  of  the  proper  authorities  be  obtained 
therefor,  a  monumental  memorial  according 
to  a  certain  model  approved  by  him  during 
his  lifetime,  which  was  to  Include  equestrian 
statues  in  bronze  of  Major  Generals  George 
B.  McClellan  and  WInfield  S.  Hancock,  and 
colossal  statues  In  bronze  of  Major  Generals 
George  Q.  Meade  and  John  F.  Reynolds,  witii 
bronze  busts  of  Governor  Curtin  and  Major 
General  Hartranft,  Admirals  David  D.  Porter 
and  John  A.  Dahlgren,  General  James  A. 
Beaver,  Major  General  S.  W.  Crawford,  and. 
In  .addition  thereto,  busts  of  the  architect 
James  H.  WIndrim,  and  his  executor,  .Tohn 
B.  Gest.  The  design  Includes  a  mural  tablet 
In  bronze,  with  the  inscription  stating  that 
the  monument  was  presented  by  Richard 
Smith,  type  founder,  of  Philadelphia.  "In 
memory  of  Pennsylvanlans  who  took  part  In 
the  Civil  War."  The  testator  further  pro- 
vided that  a  statue  of  himself  should  be 
placed  upon  the  pedestal  stage  of  one  of  the 
columns,  with  bis  name  beneath'  It  The  tes- 
tator directed  that  the  entire  expense  of  the- 
monumental  memorial  should  not  exceed 
$500,000.  The  testator  further  directed  that 
his  trustees  should,  provided  the  assent  of 
the  proper  authorities  be  obtained,  appropri- 
ate, lay  out,  and  expend  the  sum  of  $oO.()0<» 
In  tlie  erection,  and  the  proper  building  and 
inclosing,  of  a  cliildren's  playgrotmd.  In  such 
part  of  Falrmount  Park  as  may  be  designat- 
ed by  the  park  commissioners;  and  he  fur- 
ther directed  that  the  residue  of  his  estate 
should  be  Invested  by  his  trustees,  and  thf 
Income  thereof  appropriated,  from  time  to 
time,  in  the  maintenance,  repalf,  and  care- 
taking  of  the  monumental  memorial  and  tlie 
children's  playhouse  and  the  adornment 
thereof;  and,  In  case  the  Income  should  be 
more  than  sufficient  for  these  iHirposes,  he 
authorized  the  expenditure  of  the  surplus  in 
the  erection  and  maintenance  of  such  addi- 
tional buildings  as,  in  the  judgment  of  bis 
trustee  and  the  commissioners  of  Falrmount 
Park,  might  be  deemed  necessary. 

The  opinion  of  the  orphans'  court  was  as 
follows: 

"It  was  earnestly  argued  that  the  gifts  by 
testator  In  trust,  after  the  death  of  his  wife, 
to  expend  a  sum,  not  exceeding  $600,000,  in 
the  erection  of  a  monumental  memorial,  and 
also  the  sum  of  $50,000  for  the  construction 
of  a  proper  building,  and  inclosing  a  chil- 
dren's playground  in  Falrmount  Park,  pro- 
vided the  assent  of  the  proper  authorities  be 
obtained,  and  of  the  residue  of  his  estate, 
to  be  kept  well  Invested  by  the  trustee,  and 
the  Income  therefrom  appropriated  from  time 
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to  time  for  the  maintenance,  repair,  care> 
taking,  and  adornment  of  tbe  monumental 
memorial,  and  the  children's  playhouse  and 
grounds  attached,  and.  In  case  tlie  Income 
be  more  than  sutlicient  for  these  purposes, 
the  surplus  to  be  expended  In  tbe  erection 
and  maintenance  of  such  buildings  as,  in  the 
Judgment  of  the  trustee  and  tbe  commission- 
ers of  said  park,  may  be  deemed  necessary, 
arc  void,  for  the  reason  that  the  purposes  of 
tbe  trust  do  not  constitute  that  which  is 
recognized  by  the  law  as  a  charitable  dispo- 
sition of  the  estate;  and,  as  they  contemplate 
an  Indefinite  and  perpetual  retention,  ac- 
cumulation, and  expenditure  of  the  income, 
it  is  a  Tiolation  of  tbe  law  against  perpetuity, 
and  consequently  the  testator  must  be  held 
to  hare  died  Intestate.  But  it  Is  too  late  to 
suggest  such  a  proposition.  The  whole  cur- 
rent of  authorities,  remote  as  well  as  recent, 
approve  and  sustain  such  a  disposition  of  his 
estate  as  is  directed  by  Mr.  Smith,  and  set- 
tle!) tlie  same  to  be,  beyond  all  dispute,  a 
charitalile  use.  It  is  true,  the  gift  does  not 
provide  for  the  hungry,  naked,  sick,  or  home- 
less, nor  for  the  scholastic  or  scientlflc  educa- 
tion of  the  general  public,  but,  with  an  equal- 
ly exalted  benevolence  and  love  for  man- 
kind, has  In  view,  by  the  foundation  of  an 
ahnoot  imperishable  magnificent  memorial, 
far  excelling  In  beauty  any  creation  of  the 
wnlptor'8  art  heretofore  erected  within  the 
limits  of  the  park,  the  pleasure  resort  of 
hundreds  of  thousands  of  our  population, 
which  for  generations  yet  unborn  will  tend 
to  the  elevation  and  refinement  of  the  people, 
cultivate  a  love  for  the  beautiful  In  art  and 
architecture,  and  keep  alive  their  patriotism 
and  remembrance  of  the  martial  prowess  and 
jTOod  deeds  In  statesmanship  and  civil  life  of 
heroes,  patriots,  and  citizens  worthy  of  per- 
petnation;  and  not  only  this,  but  furnishes  a 
secure  place  for  the  comfort  and  gratuitous 
healthful  amusement  and  recreation  of 
ronng  children,  amid  pure  and  attractive 
rural  surroundings,  removed  from  the  dan- 
gers of  tbe  streets  and  contaminated  atmos- 
phere of  a  great  city.  We  cannot  conceive 
of  any  more  strictly  charitable  use,  within 
its  legal  definition,  than  the  purposes  and 
objects  contemplated  by  the  testator  in  this 
disposition  of  his  large  estate.  The  memo- 
rial monument  is  for  the  beautifying  and 
adornment  of  the  city,  and  for  these  reasons 
alone  the  gift  would  be  upheld  as  charitable. 
In  England  such  bequests  have  frequently 
been  sustained;  also  those  for  the  establish- 
ment of  botanical  gardens.  And  the  British 
Mnsieum  was  also  held  a  public  charity.  In 
onr  own  state,  In  Cresson's  Appeal,  30  Pa. 
St.  437,  tbe  legacy  was  to  the  mayor  and 
conncils  of  Philadelphia,  in  trust  as  a  per- 
petual fund,  the  Income  to  be  annually  for- 
ever expended  In  planting  and  renewing 
shade  trees;  and  this  was  held  to  be  a  char- 
ital)le  bequest.  Without  referring  partlcular- 
I?  to  the  numerous  cases,  both  In  England 
and  In  this  country,  upon  the  subject,  it  will 


suflice  to  again  refer  to  one  of  our  own  au- 
thorities,—Insurance  Patrol  V.  Boyd,  120  Pa. 
St.  624,  15  AU.  553,— where  it  was  held  that 
the  Insurance  patrol.  Incorporated  to  save 
life  and  property  in  and  contiguous  to  burn- 
ing buildings,  being  without  money  capital, 
but  supported  by  voluntary  contributions, 
making  and  dividing  no  profits  or  dividends, 
etc.,  Is  a  public  charity. 

"Nor  does  the  fact,  as  was  also  earnestly 
contended,  that  testator  directed  to  be  pla- 
ced upon  the  main  column  of  the  memorial 
a  bronze  statue  of  himself,  with  his  name 
underneath  In  large  letters,  and  that  tbe 
building  to  be  erected  as  a  general  hall  for  a 
playroom  and  shelter  for  children  must  con- 
tain a  mural  tablet,  with  the  inscription, 
'Erected  by  Mr.  and  Mrs.  Richard  Smith,  In 
memory  of  their  son,  Stanfield  Smith,'  de- 
tract from  the  charitable  character  of  the 
bequest.  This  question  has  also  been  de- 
termined, and  was  settled  In  Miller  v.  Por- 
ter, 53  Pa.  St.  202,  where  the  testator  estab- 
lished by  his  will  a  college,  to  be  known  as 
'Porter  University,'  and  in  Insurance  Patrol 
y.  Boyd,  supra,  where  Paxson,  J.,  says:  'The 
motive  of  the  benefactor  Is  of  no  moment, 
and  Is  not  to  be  sought  after,  but  the  pur- 
pose and  object  of  the  gift  determines  its 
character,  as  religious,  charitable,  or  other- 
wise.' 

"But,  in  the  view  we  take.  It  Is  scarcely 
nece.ssary  to  consider  whether  the  provisions 
made  by  testator  are  valid  as  charitable  uses, 
for  the  reason  we  think  he  had  full  power 
and  authority  to  direct  tbe  expenditure  of  his 
estate  as  he  deemed  proper,  either  for  the 
erection  of  a  monumental  memorial  or  chil- 
dren's playhouse,  or  both,  in  the  park  or  else- 
where, and  to  provide  for  their  maintenance, 
as  he  considered  advisable.  He  left  no  chil- 
dren or  other  descendants  who  were  thus  de- 
prived of  their  inheritance,  and  disappointed 
in  their  expectations  of  enjoyment  of  so 
large  a  fortune.  Testator  was  disposing  of 
bis  own  money.  This  Is  a  right  assured  to 
him  by  law,  and  restrained  only  by  those 
enactments  and  principles  of  public  policy 
which,  for  the  good  order  and  welfare  of  so- 
ciety, have  l)een  established  by  the  legisla- 
ture or  tbe  courts.  Gifts  for  the  erection  of 
monuments  and  construction  of  vaults  or 
tombs  in  cemetery  lots,  and  Inclosing  tbe 
same,  and  providing  for  their  future  care 
and  adornment,  together  with  other  similar 
mortuary  gifts,  have  ever  been  recognized, 
and  the  wlahes  of  the  donor  or  testator  car- 
ried out  by  the  courts.  And,  to  remove  all 
doubt  upon  the  subject,  the  legislature,  by 
the  act  of  May  26,  1891  (P.  L.  119),  expressly 
declared  that  no  disposition  of  property  here- 
after made  for  the  maintenance  or  care  of 
any  cemetery,  churchyard,  etc.,  or  monu- 
ment or  other  erections  on  or  about  the  same, 
'shall  fall  by  reason  of  such  disposition  hav- 
ing been  made  in  perpetuity,  but  shall  be 
held  to  be  made  for  a  charitable  use.'  Nor 
are  we  aware  It  has  ever  been  suggested 


Digitized  by  VjOOQIC 


116 


37  AXLiA^XIC   RBPOBTER. 


(Pa. 


that,  in  the  absence  of  any  express  statqte, 
the  conrts  will  regulate  the  amount  the  tes- 
tator may  dhreet  to  be  thus  expended.  We 
«ee  no  reaaon  why  he  may  not  bequeath  his 
«ntlre  estate  for  such  purposes.  In  Baln- 
brldge's  Appeal,  97  Pa.  St.  482,  a  testator  di- 
rected his  executor  to  appropriate  and  use 
f«r  and  in  the  erection  and  construction  of  a 
suitable  monument  at  my  grave  such  as  the 
amount  of  funds  in  bis  liands  will  warrant.' 
The  executor  expended  for  the  purpose  near^ 
ly  the  entire  residuary  estate,  and  it  was 
held  he  liad  the  right,  under  the  will,  in  his 
discretion,  to  expend  the  whole  or  any  part 
in  the  erection  of  the  monument,  Mercur,  J., 
saying  such  was  the  clear  intention  of  the 
testator,  and  'may  not  the  testator  have  said 
to  the  appellant,  as  the  good  man  of  the 
house  said  to  the  laborer,  "Is  it  not  lawful 
for  me  to  do  what  I  will  with  mine  own?' 
He  had  the  right  to  make  such  a  disposition 
of  his  estate.  We  see  no  cause  to  set  at 
naught  his  will  or  to  impair  its  force.'  If  a 
testator  has  this  unlimited  power  of  disposi- 
tion of  his  estate,  and  can  thus  perpetuate 
his  memory  in  costly  structures,  upon  which 
may  be  inscribed  his  name,  genealogy,  and 
biography,  why  may  he  not  devote  his  for- 
tune to  beautifying  and  adorning  his  birth- 
place with  works  of  art,  such  as  memorial 
arches,  statues,  fountains,  picture  galleries, 
and  conservatories,  or  zoSloglcal  gardens, 
and  providing  the  means  for  the  innocent 
and  healthful  diversion  and  recreation  of  the 
people,  whether  children  or  adults,  by  the 
construction  of  amusement  halls,  play- 
grounds, gymnasiums,  or  natatortums?  And 
such  a  catholic,  broad-minded  public  spirit 
on  the  part  of  our  citizens  of  wealth,  whether 
men  or  women,  should  not  only  be  commend- 
ed, but  encouraged,  and  the  objects  they  had 
In  view  be  considered  as  the  most  i)enevo- 
lent  and  beneficent  public  charity.  The  ex- 
ceptions are  accnrdinis;ly  dismissed,  and  ad- 
judication confirmed." 

Joseph  Mellors,  for  appellant.  John  Mar- 
shall Gest,  for  appellees. 

RER  CUHIAM.  We  entirely  concur  with 
the  learned  court  below  in  holding  that  the 
bequests  contained  in  the  will  of  the  testator 
are  free  from  any  objection  under  the  stat- 
ute against  perpetuities.  The  reasons  for  this 
conclusion  are  so  well  and  forcibly  present- 
ed In  the  opinion  of  the  court  that  we  affirm 
the  decree  upon  the  grounds  there  stated. 
Decree  affirmed,  and  appeal  dismissed,  at  the 
cost  of  the  appellant. 


KEEFE  et  ui.  v.  SHOLIi, 

(Supreme   Court  of   Pennsylvania.     April   19, 

1897.) 

DBCKIT— SCIENTEB — RATIFICATION. 

1.  An  action  of  deceit  for  fraud  in  the  sale  of 
land  to  plaintiff  by  defoTidant  through  her 
•gent,  in  that  false  representations  were  made 


by  the  agent  as  to  the  quantity  of  the  land, 
cannot  be  maintained,  where  the  evidence  faili 
to  show  that  defendant  knew  of  the  reprcseu- 
tations. 

2.  The  Question  of  ratification  of  the  transac- 
tion by  defendant  is  immaterial,  since  the  ac- 
tion is  not  founded  on  the  contract,  but  on  the 
alleged  fraud  and  guilty  knowledge  of  defend- 
ant. 

Ap])eal  from  court  of  common  pleas,  Phila- 
deljihia  county. 

Action  of  deceit  by  John  Keefe  and  Annie 
Keefe  against  Annie  C.  ShoU  to  recover  dam- 
ages for  fraud  In  the  sale  of  land  by  defend- 
ant to  plaintiffs,  in  that  defendant's  ageut 
made  fraudulent  representations  as  to  the 
quantity  of  the  land  sold.  From  a  judgment 
for  defendant,  plaintiffs  appeal.     Affirmed. 

James  C.  Sellers,  for  appellants.  David  H. 
Stone,  for  appellee. 

PER  CURIAM.  In  this  action  of  trespass 
(or  deceit,  alleged  to  have  lieen  practiced  it; 
defendant  in  connection  with  the  sale  of  a 
certain  tract  of  land,  the  statement  of  clalui 
avers,  amoug  other  things,  that  "said  defend- 
ant, by  her  ag«it  and  attorney  in  fact,  one 
Abraham  Rankin,  then  and  there  repreticnted 
to  the  plaintiffs  that  tl\e  said  tract  of  land 
contained  three  and  twenty-four  himdredths 
acres,  and  that  the  line  thereof  ran  within  Mx 
feet  of  the  door  of  the  Wheat  Sheaf  Hotel 
upon  the  adjoining  premises,  and  included  the 
hotel  stables  and  shedding,  and  other  valuable 
Improvements;  •  •  *  that  the  repi-eseuta- 
tlons  aforesaid  were  false  and  fraudulent; 
that  the  defendant  owned  but  two  acres  and 
one  hundred  and  twenty  perches  of  ground; 
that  the  line  of  her  land  was  ninety-seven 
feet  six  Inches  distant  from  the  hotel  door; 
and  that  the  valuable  stables  and  shedding 
whld)  the  defendant,  by  her  said  ageut  and  at- 
torney, had  represented  to  be  upon  the  land 
sold,  were  not  upon  her  land  at  all,  but  wore 
upon  land  owned  by  another  person,  in  wbieb 
slie  had  no  interest  whatever."  These  aver- 
ments constitute  the  alleged  deceit  Xo  seieii- 
ter  Is  averred  in  the  statement,  nor  does  it 
appear  that  there  was  any  offer  to  make  proof 
thereof  on  the  trial.  On  the  contrary,  the  de- 
fendant, called  as  on  cross-examination,  tes- 
tified positively  t^at  she  had  no  knowledge 
of  the  alleged  false  statementa  The  rei'ital 
of  the  premises  conveyed  In  the  deed,  ex- 
ecuted and  delivered  by  the  defendant,  as  "all 
that  certain  tract  or  piece  of  ground,  with  the 
messuages  or  tenements,  and  barns,  stables, 
and  sheds  thereon  erected,"  etc.,  "containiut: 
about  three  and  twenty-four  hundredths  of  an 
acre,  be  the  same  more  or  lesi<,"  is  no  evi- 
dence of  deceit.  The  facts  recited  were  liter- 
ally true.  The  quantity  of  the  land  was 
stated  only  aiiproximately,  the  true  contents 
being  given  by  courses  and  distances;  and 
the  deed  did  in  fact  convey  "barns,  stables, 
and  sheds,"  but  not  all  that  the  plaintiffs  sui>- 
posed  they  were  buying.  The  question  of 
ratification  is  not  involved  in  the  case,  be- 
cause the  action  for  deceit  is  not  founded  on 
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tlie  contract,  but  on  the  alleged  fraudulent 
repreeentatioDS  and  guilty  knowledge  on  tbe 
psrt  of  the  defendant.  In  the  absence  of  any 
evidence  of  such  knowledge  on  her  part  es- 
pecially, there  could  be  no  recovery.  Freyer 
T.  McCord,  165  Pa.  St  539,  30  AtL  1©24.  Fur- 
ther elaboration  la  unnecessary.  The  evi- 
dence iatroduced  by  the  plaintiffs  was  insuf- 
ficient to  carry  the  case  to  the  jury,  and 
iience  the  nonsuit  was  properly  ordered,  and 
There  was  no  error  In  refusing  to  take  It  off. 
Judgment  affirmed. 


WILSON  T.  WILSON-EOGEKS. 
iSupremc   Court   of   Pennsylvania.     April    19, 
1897.) 
Attobnet  is  Fact — Powers. 
A  general  power  of  attorney  for  sale  of 
'orporate  stoclv  docs  not  authorize  the  attorney 
in  fact  to  sell  the  stock  in  payment  of  his  own 
debts,  or  the  purchaser  of  the  stock  to  so  apply 
it:  and  it  is  immaterial  that  the  principal  is 
the  wife  of  the  attorney. 

Appeal  from  court  of  common  pleas,  Phlla- 
(letptiia  county. 

Action  by  Ella  M.  Wilson  against  Wllson- 
KoKers,  a  corporation,  for  purchase  price  of 
>XiKk.  Judgment  for  plaintiff.  Defendant  ap- 
:>eals.    Affirmed. 

S.  Morris  Wain,  for  apoellant.  John  O. 
Bell,  for  appellee. 

PER  CURIAM.  This  case  hinged  on  ques- 
tions of  fact,  which  the  Jury  alone  could  legal-  . 
ly  determine  Among  others,  the  learned  trial  ' 
JiHlge  submitted  to  them  the  question  whether  ; 
;'iie  plaintiff  was  the  actual  owner  of  the  ' 
sti;ok  for  the  price  of  which  this  suit  was 
'iroaght,  wltli  instructions  that,  if  they  found 
l.f-r  husband  was  the  real  owner  thereof,  their 
» mlict  should  be  for  the  defendant.  The  ver- 
<'M  in  plaintlfTs  favor  has  therefore,  by  nec- 
'  ~>ary  implication,  established,  inter  alia,  the 
'  "ntroUing  fact  tliat  she,  and  not  her  husband, 
was  the  bona  fide  owner  of  the  stock  in  ques- 
tion, AVithout  referring  specially  to  the  tes- 
timony tending  to  sustain  plaintiff's  claim,  it 
is  enough  to  say  that  it  was  quite  sufficient 
to  ju.<itlfy  the  jury  in  finding  as  they  did; 
and.  in  view  of  all  the  evidence  on  both  sides. 
'Iiere  appears  to  be  no  error  In  the  learned 
judge's  charge  of  wliich  the  defendant  cor- 
l><>rarinn  has  any  just  reason  to  complain. 

I'nder  the  findings  of  fact,  of  which  the 
verdict  is  necessarily  predicated,  the  case  is 
narrowed  down  to  the  legal  proposition  wheth- 
er an  attorney  in  fact,  acting  under  the  gen- 
eral power  of  attorney  for  the  sale  of  corpora- 
tion stock,  is  authorized  to  sell  the  same  in 
I  tart  or  in  fun  payment  and  satisfaction  of  his 
indivldnal  Indebtedness,  without  the  knowl- 
"Iffe.  precedent  authority,  or  subsequent  ratl- 
f.'Mtion  of  bis  principal.  That  such  an  agent 
ri:ay  not  nse  the  property  of  his  principal  for 
any  such  purpose  was  recently  recognized  in 
Ke  Kern's  Estate,  176  Pa.  St  875,  35  AtL 


231,  and  Is  too  well  settled  to  require  dls- 
cnssion  or  further  citations.  If  authority  is 
needed  for  so  plain  a  proposition,  the  case 
above  referred  to  also  holds  that  possession 
by  such  an  agent  of  the  letter  of  attorney  Is 
no  evidence  of  Implied  or  apparent  authority 
In  him  to  exercise  any  powers  other  than 
those  given  In  the  instrument  itself.  The 
cases  of  irrevocable  powers  of  attorney  for 
a  valuable  consideration,  relied  on  by  the  de- 
fendant coriMratlon,  are  virtually  and  proprio 
vigore  assignments,  and  therefore  inapplicable 
to  the  question  under  consideration. 

Hie  fact  that  the  person  holding  the  power 
of  attorney  in  this  case  was  the  husband  of 
the  plaintiff  could  not,  of  coarse,  make  blm 
any  the  less  her  agent;  nor  did  it  in  any  man- 
ner authorize  the  defendant  corporation,  wlth- 
ont  first  obtaining  plaintiff's  consent,  to  -nse 
her  money  Id  paying  her  husband's  debt  to  a 
greater  extent  than  she  had  actually  author- 
ized. 

We  find  nothing  In  any  of  the  spedflcatlons 
that  requires  further  notice.  They  are  all 
overruled,  and  the  judgment  is  affirmed. 


In  re  DICE'S  ESTATE. 
(Supreme   Court  of  Pennsylvania.     April   19, 

1897.) 
Claim  aoaixst  Husbaw's  Estatb— Evidence— 

RiaHT  TO  iNTERBST. 

1.  On  a  claim  by  a  surriring  wife  against  the 
estate  of  her  hu.sband  there  was  evidence  tliat 
the  wife  had  received  ?'2,300  from  her  father's 
estate,  but  no  evidence  that  she  had  any  other 
separate  estate,  and  it  appeared  that  she  loaned 
such  money  to  her  husband,  and  that  he  exe- 
outpd  three  notes,  payable  to  her,  aggregating 
$4,300;  but  it  did  not  appear  when  tliey  were 
signed,  or  whether  they  bore  interest,  and  there 
was  evidence  that  they  were  not  delivered  to 
the  wife,  but  were  destroyed  while  in  the  hus- 
band's possession.  Ilchl,  that  the  court  proper- 
ly limited  the  amount  of  the  claim  to  $2,300. 

2.  A  snrviving  wife  will  not  be  allowed  in- 
terest on  a  claim  against  her  hnaband's  estate 
for  money  loaned  to  him,  where  it  is  not  shown 
that  he  agreed  to  pay  interest,  and  it  appears 
tIjBt  the  wife  received  the  benefit  of  the  money 
as  used  by  the  husband,  and  it  is  not  shown 
that  the  notes  alleged  to  have  been  executed 
for  the  loan,  but  which  were  destroyed  without 
delivery  to  the  wife,  provided  for  payment  of 
interest. 

Appeal  from  orphans'  court,  Franklfti  coun- 
ty. 

In  the  matter  of  the  distribution  of  the  es- 
tate of  Frederick  Dice,  deceased.  From  a  de- 
cree of  the  orphans'  court  confirming  the  re- 
port of  an  auditor  appointed  to  make  distribu- 
tion, Mary  Dice,  as  administratrix,  appeals. 
Affirmed. 

The  opinion  of  the  orphans'  court  was  as 
follows:  "The  exceptions  to  this  report  raise 
but  a  single  question,  How  much  money  did 
Fretlerick  Dice,  the  Intestate,  whose  estate  Is 
for  distribution,  receive  from  his  wife,  Mary 
Dice,  who  Is  here  the  claimant?  That  he  was 
her  debtor  for  whatever  amount  he  did  receive 
is  not  open  to  question,  since  there  la  not  a 
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particle  of  evidence  In  the  case  to  rebut  the 
presumption  which  the  law  raises  In  her  faror. 
The  widow  demands  $4,300;  the  auditor  al- 
lows her  $2,300.  The  exceptants,  creditors  of 
Frederick  Dice,  insist  that  the  evidence  shows 
only  $1,300  to  have  been  derived  through  the 
wife.  We  fully  agree  with  the  auditor  that 
the  evidence  is  wholly  insufficient  to  warrant 
a  finding  in  favor  of  the  wife's  full  demand. 
The  claim  of  $4,300  rests  for  its  support  on 
the  evidence  which  relates  to  certain  notes, 
which  several  of  the  wife's  children  testify  to 
having  seen  in  their  father's  possession.  The 
auditor  gave  these  notes  all  the  weight  they 
were  entitled  to,  if,  Indeed,  he  was  not  too 
liberal  in  that  regard.  The  evidence  satisfied 
him  that  said  notes  tiad  been  in  existence  at 
one  time,— notes  drawn  by  Frederick  Dice, 
imyable  to  his  wife,  one  for  $1,000,  one  for 
$1,300,  and  another  for  $2,000,— and  that, 
while  in  the  husband's  possession,  before  de- 
livery, they  were  either  lost  or  accidentally 
destroyed.  The  evidence  on  this  subject  might 
not  be  80  persuasive  to  every  one  as  it  seems 
to  have  been  to  the  auditor,  but,  admitting  it 
all  to  be  true,  the  notes  can  have  no  signifi- 
cance whatever,  except  as  they  may  be  regard- 
ed as  admissions  of  Frederick  Dice,  as  the 
auditor  has  well  said,  never  having  been  de- 
livered to  the  wife,  they  never  became  hera, 
and  they  would  afford  in  themselves  no  basis 
for  an  action  against  Dice  or  his  estate.  They 
could  be  of  no  value  In  this  controversy,  ex- 
cept as  they  help  to  throw  light  on  the  only 
question  before  us:  How  much  money  did 
Dice  get  from  his  wife?  Of  what  little  serv- 
ice they  are  In  this  regard  is  manifest  when 
we  consider  the  direct  evidence  which  was 
offered  in  support  of  the  wife's  claim.  Giving 
the  notes  their  fullest  significance,  they  may 
be  regarded  as  admissions  of  Dice  that  he  had 
i-ecelved  $4,300  from  his  wife.  Now,  In  the 
light  of  the  direct  evidence,  he  could  have  re- 
ceived no  such  sum.  The  wife  Is  not  shown 
to  have  had  any  estate  except  what  she  de- 
rived from  her  father.  Indeed,  the  evidence 
Is  conclusive  that. she  had  no  other,  and  it  is 
clear  beyond  dispute  that  the  whole  amount 
of  this  exceeded  by  little  the  one-half  of  the 
aggregate  of  the  notes.  It  comes  to  nothing 
to  say  that  Dice  may  have  Included  interest 
In  the  principal  sum  of  the  notes,  and  thus 
swelled  the  amount  to  double  the  original  debt. 
If  the  claim  were  on  the  notes  themselves,  this 
would  be  a  proper  and  necessary  inquiry  In 
order  to  sustain  the  notes;  but  the  question 
here  was  (and  the  only  question)  what  was 
the  original  debt?  Certainly  It  was  not  $4,300. 
How  much  less  It  was,  will  never  be  discover- 
ed from  the  notes.  It  Is  the  business  of  the 
wife,  claiming  under  such  circumstances  as  we 
have  here,  to  make  out  her  claim  by  clear  and 
satisfactory  evidence.  She  must  show  not 
only  that  she  had  separate  property  of  her 
own,  but  that  the  husband  received  it;  and, 
like  everybody  else,  she  Is  limited  In  her  re- 
covery to  the  amount  that  she  proves  her 
debtor  got    Now,  the  ilrect  evidence  in  the 


case,  if  believed  (and  the  auditor  credits  It) 
leaves  the  amount  actually  received  by  the 
husband  clear  of  doubt.  The  exceptants  them- 
selves admit  to  $1,300,— that  being  an  equal 
distributive  share  in  the  estate  of  the  wife':) 
father,  all  of  which  It  is  admitted  passed  to 
the  husband.  But,  at  least  three  witnesses 
testify  that  Dice  admitted  to  them  repeatedly 
that  his  wife  had  received  from  her  father 
$1,000,— more  than  any  of  his  other  children, 
—and  that  he  liad  used  this  money.  These  ad- 
missions, if  made  at  all,  were  made  when  Dice 
was  entirely  free  from  pecuniary  embarrass- 
ment There  was  nothing  in  the  circumstan- 
ces of  the  parties  to  make  this  advancement 
either  Impossible  or  improbable.  It  simply  re- 
solved Itself  Into  a  question  whether  the  testi- 
mony of  the  witnesses  who  spoke  of  these 
admissions  by  Dice  was  to  be  believed.  If  be- 
lieved, the  wife's  claim  for  $2,300  was  estab- 
lished; if  not,  the  claim  could  not  exceed  $1,- 
300.  The  auditor  credited  the  witnesses,  and 
we  see  no  sufficient  reason  for  doing  otherwise. 
It  is  evident  that  the  w^lfe  shared  In  the  bene- 
fit derived  from  the  use  of  the  money  by  the 
husband,  and  of  course  no  Interest  can  be 
claimed.  We  concur  In  all  the  conclusions  of 
the  auditor,  and  now,  March  6,  1896,  It  is  or- 
dered that  the  exceptions  to  the  report  be  dis- 
missed, and  that  the  report  be  confirmed  abso- 
lutely." 

W.  B.  Glllan  and  W.  U.  Brewer,  for  ap5>cl- 
lant  Hasthigs  Gehr,  W.  J.  Zncharia.«!,  W.  It 
Keefer,  G.  D.  McDowell,  John  W.  Hoke,  I.  C. 
Elder,  J.  A.  Strite,  John  D.  Rice,  Joshua  W. 
Sharpe,  and  William  S.  Hoerner,  for  appellees. 

PER  CURIAM.  The  specifications  of  error 
relate  to  the  learned  auditor's  findings  of  fact 
and  the  conclusions  of  law  drawn  therefrom. 
The  objections  to  the  latter  are  virtually  bas*! 
on  the  assumed  inaccuracy  of  the  former. 
If,  therefore,  the  findings  of  fact  are  correct 
the  conclusions  of  law  necessarily  follow.  As 
found  by  the  auditor,  the  controlling  facts  are 
substantially  these:  The  appellant  receive<I 
from  her  father.  In  his  lifetime,  $1,800.  and 
afterwards  from  his  estate  $500,  both  of  which 
sums  were  used  by  her  husband,  the  decedent. 
He  never  repaid  the  same,  or  any  part  there- 
of, to  her.  There  Is  no  evidence  to  show  that 
she  ever  had,  in  her  own  right,  any  money 
other  than  the  two  sums  above  meutlone<l,  a;;- 
gregating  $2,300;  nor  Is  there  any  evldemv 
that  her  husband  received  any  more,  or  that 
he  promised  to  pay  her  interest  on  the  amounts 
he  received  and  appropriated  to  his  own  use. 
Prior  to  1887,  Frederick  Dice,  the  decedent, 
had  signed  three  sealed  notes,  payable  to  hi^ 
wife,  for  the  respective  sums  of  $2,000,  ?i,3»)i). 
and  $1,000;  but  there  Is  no  evidence  to  sbow 
the  dates  of  said  notes,  when  they  vrere  re- 
spectively signed,  when  pa^-able,  or  whether 
they  bore  interest;  nor  does  it  appear  th:it 
they  were  ever  in  appellant's  custody  or  ix»s- 
session.  On  the  contrarj-,  they  were  kept  by 
her  husband  in  his  private  desk  uuiii    the; 
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were  acddeutaUy  burued  or  destroyed,  about 
two  rears  prior  to  his  deatb.  Tbese  and  other 
flndiass  of  fact  were  duly  considered  and  ap- 
proved by  the  court  below;  and,  notwithstand- 
ing the  able  and  ingenious  argument  of  appel- 
lant's counsel,  we  are  not  convinced  that  there 
is  any  error  in  either  of  them  or  in  the  conclu- 
>iong  properly  drawn  therefrom.  The  only 
evidence  on  which  appellant  could  hope  to  rely 
a;!j  tending  to  sustain  her  claim  for  Interest, 
ftc,  was  the  existence  of  the  notes  above  re- 
ferred to,  and  the  very  indefinite  admissions 
uf  the  decedent  In  connection  therewith.  Tak- 
ing into  consideration  the  character  of  that 
eridence,  as  well  as  the  testimony  relating  to 
tlie  identification  and  delivery  of  the  notes,  we 
think  there  was  no  error  In  the  rulings  of  the 
court  below.  In  view  of  the  clear  and  satis- 
factory opinion  of  the  learned  president  of  the 
urpbans'  court  In  support  of  said  rulings,  there 
ia  no  necessity  for  further  discussion  of  the 
({uestions  presented  by  the  assignments  of  er- 
n>t.  Neither  of  them  is  sustained.  Decree  af- 
tirmed,  and  api>eal  dismissed,  at  appellant's 
I'osta. 


HOTCHKISS  T.   ROEHM. 

(Supreme   Court   of   Pcnusylvania.     April   19, 

1897.) 
Review   «>s   Appbal— Rkperks'*   FiNnisos— U»- 

AITHOUIZKD  COSTKACT  BT  AOENT— OPPRK 

BT  Phivcipal  to  Resoino— SsT-Orr. 

1.  A  referee's  findings  of  fact  on  conflicting 
evidence,  if  confirmed  by  the  lower  court,  will 
not  be  reviewed. 

2.  Where  an  agent,  without  authority,  sold 
his  principal's  notes  for  part  cash,  and  the  resi- 
due in  notes  of  other  persons,  an  offer  by  the 
principal  to  rescind,  made  after  he  received  the 
uotes,  aud  over  a  month  after  one  of  them  had 
matured,  came  too  late. 

3.  In  a  suit  on  a  note,  defendant  cannot  set 
off  notes  on  which  plaintiff  was  indorser,  but 
which  did  not  mature  till  after  suit  was 
broaght. 

.Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Georgiana  J.  Hotchklss,  trading 
as  Hotchklss  &  Co.,  against  John  Roehm,  to 
recover  on  two  notes.  From  a  Judgment  con- 
firming the  report  of  a  referee  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

John  V.  McGeogbegan  and  Thomas  R.  El- 
•-ock,  for  appellant.  J.  Martin  Rommel  and 
John  Sperhawk,  Jr.,  for  appellee. 

PER  CURIAM.  This  action  to  recover  the 
amount  of  two  promissory  notes  made  by  the 
defendant  to  bis  own  order,  and  by  him  In- 
•iorsed,  etc.,  has  been  thrice  tried  In  the  court 
below,  and  uniformly  resulted  in  favor  of 
the  plaintiff.  The  last  trial  was  before  a 
referee,  under  the  act  of  1874.  The  others 
were  each  before  a  jury.  From  the  testimony 
before  the  referee,  he  found  that  the  notes  In 
rait  were  sold  by  defendant's  agent  to  Charles 
C.  Cokefair,  of  New  York  City,  by  whom 
they  were  aold  before  maturity  to  the  plain- 


tiff, "who  paid  for  them  by  checks,  and  with- 
out knowledge  of  the  consideration  given  by 
Cokefair."  The  consideration  moving  from 
Cokefair,  in  his  purchase,  was  part  cash,  and 
residue  in  notes  of  himself  and  others,  the 
greater  part  of  which  afterwards  proved 
worthless.  Among  these  were  two  indorsed 
by  the  plaintiff.  The  referee  was  requested 
by  the  defendant  to  find  that  the  plaintiff 
"had  full  knowledge  of  the  consideration" 
aforesaid,  but  be  refused  to  do  so.  Excep- 
tions to  his  report  were  dismissed,  and  the 
report  confirmed  by  the  court  below.  In  such 
circumstances,  the  findings  of  fact  by  a  ref- 
eree, or,  what  is  the  same  thing,  his  refusal  to 
find,  cannot  be  reversed,  where  there  is  evi- 
dence to  support  the  finding,  or.  In  the  case  of 
his  refusal  to  find  as  requested,  there  is  no 
evidence  that  required  him  to  do  otherwise. 
While  It  Is  not  ordinarily  the  province  of  an 
appellate  court  to  decide  on  the  preponderance 
of  evidence  in  such  cases,  it  may  not  be 
amiss  to  say  that,  as  it  appears  to  us,  the 
referee  was  right  In  refusing  to  find  as  re- 
quested, and  also  to  suggest  that  the  evi- 
dence of  collusion  between  plaintiff  and  Coke- 
fair is  unsatisfactory  and  inconclusive.  The 
discrepancy,  as  to  dates  and  other  details  as 
narrated  by  the  witnesses,  bears  quite  as 
strongly  against  the  allegation  of  conspiracy 
as  it  does  in  support  of  It 

The  offer  to  rescind  was  too  late.  It  was 
not  made  until  more  than  a  month  after  the 
maturity  of  Cokefair's  note.  If  the  defend- 
ant did  not  authorize  the  exchange  of  notes, 
he  should  have  said  so  as  soon  as  the  new 
notes  came  into  his  hands. 

The  notes  Indorsed  by  the  plaintiff,  and  held 
by  defendant,  did  not  mature  until  after  this 
suit  was  brought.  Defendant's  offer  to  set 
off  tbe  amount  of  said  notes  was  therefore 
properly  refused. 

We  find  nothing  in  either  of  tbe  assign- 
ments of  error  that  requires  discussion.  A 
careful  consideration  of  the  record  iias  failed 
to  disclose  any  substantial  error  therein. 
Judgment  affirmed. 


HEILMAN  et  al.  v.  LEBANON  &  A.  ST. 

RY.  CO. 

(Supreme   Court   of   Pennsylvania.     April    19, 

1897.) 

Eminent  Domain— I njonctios—Stbbbt 
Raii.wats. 

Defendant  built  its  street  railway  without 
any  authority  so  far  as  it  passed  through  the 
township  in  which  plaintiff's  land  was  situate. 
Pending  its  construction,  plaintiff  filed  his  bill, 
which  looked  practically  for  compensation  for 
interference  with  access  to  his  buildings  and 
fields.  Two  years  after  its  completion,  he 
amended  his  bill,  to  make  prominent  his  prayer 
for  injunction.  In  the  meantime  the  township 
had  approved  and  ratified  the  occupation  of  its 
highways.  Held,  that  the  decree  denying  in- 
junction, and  leaving  plaintiff  to  his  remedy 
for  damages,  would  not  be  disturbed. 

On  reargument.    Affirmed. 

For  original  opinion,  see  34  Atl.  047. 
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Bassler  Boyer  and  Samuel  Gustlne  Tlionip- 
son,  for  appellants.  8.  P.  Light,  C.  H.  Kii- 
Hnger,  and  Jobn  U.  Johnson,  for  appellee. 

WILLIAMS,  J.  This  Is  a  rearguuaent  The 
case  was  originally  heard  In  March,  18U6, 
and  Is  reported  in  173  Pa.  St.  188,  34  Atl. 
647.  We  do  not  wish  to  be  misunderstood 
as  to  the  reason  of  the  decision  then  made, 
or  the  ffeneral  principles  applicable  to  this 
case.  Street-railway  companies  are  not  en- 
dowed with  the  right  of  eminent  domain,  be- 
cause they  do  not  need  it.  They  are  modem 
local  conveniences,  the  location  and  con- 
strxiction  of  which  is  subject  to  the  will  of 
the  public  they  are  Intended  to  serve.  This 
will  Is  e.\pres8ed  through  the  local  authori- 
ties. Such  companies  cannot  force  them- 
selves into  neighborhoods  where  they  are  not 
wanted.  When  permission  is  given  them  to 
occtipy  a  public  street,  they  acquire  thereby, 
not  an  exclusive  right  upon  Its  surface,  but  a 
right  concurrent  with  that  of  the  general 
public.  Their  cars  are  a  substitute  for  the 
private  carriage  and  the  public  omnibus. 
They  must  move  them  along  their  tracljs  up- 
on the  surface  of  the  street  to  the  grad6  of 
which  they  are  required  to  conform.  They 
have  no  right  to  grade  or  fill  or  in  any  man- 
ner Interfere  with  the  access  to  private  prop- 
erty from  the  highway,  or  so  to  construct  the 
road  as  to  Interfere  with  public  travel  or  dis- 
turb adjacent  landowners.  This  company 
appears  to  have  disregarded  the  rights  of 
municipalities  and  of  private  individuals,  and 
to  have  forgotten  or  misconceived  Its  own 
character  and  the  limitations  upon  Its  pow- 
ers; but  It  had  completed  its  track  along  Its 
entire  llnej  a  distance  of  six  miles  or  more, 
as  early  as  December,  1801.  It  has  been  in 
continuous  operation  ever  since.  It  has  be- 
come an  important  means  of  transportation 
for  the  public  along  Its  line,  and  for  the 
towns  which  it  connects.  The  Interruption 
of  its  traffic  would  Inflict  great  Inconvenience 
upon  the  public,  and  great  loss  upon  It.  The 
general  situation  must  now  be  considered, 
and  we  must  talce  into  the  account  the 
rights  of  the  plaintiff,  and  the  nature  and 
extent  of  the  injury  of  which  he  complains, 
but  we  must  not  overlook  the  interest  of  the 
general  public,  or  the  consequences  to  the 
defendant  company  of  the  decree  asked  for. 
Equity  does  not  enforce  a  strict  legal  right, 
regardless  of  consequences.  It  is  said  that 
an  Injunction  is  of  grace.  This  does  not 
mean  that  a  chancellor  may  grant  or  refuse 
an  injunction  as  be  pleases,  but  that  his  ac- 
tion is  controlled  by  considerations  of  con- 
science. He  does  that  which  in  good  con- 
science he  onght  to  do.  The  question  in 
each  case  must  depend  upon  the  circum- 
stances out  of  which  it  grows,  and  requires 
the  exercise  of  judgment  in  determining  the 
equities  Involved.  We  think  the  case  was 
determined  in  this  manner  in  the  court  be- 
low. We  affirm  the  decree,  because  we  are 
of  the  opinion  that  it  was  right  under  an  the 


circumstances  of  the  case.    Heilnian  v.  Rail- 
way Co.,  supra. 

We  have  listened  to  the  very  earnest  oral 
argument  for  the  appellants,  and  have  con- 
sidered the  case  as  presented  In  the  paper 
books;  but  we  see  no  reason  to  doubt  the 
sotindnesB  of  the  conclusions  reached  when 
this  case  was  here  before,  and  accordingly 
make  no  modification  of  the  decree  then 
made.  Birt  this  company  has  for  nearly  six 
years  maintained  its  embankments  along  the 
plaintiff's  property  without  right  If  per- 
mitted to  retain  them,  the  plaintlif  should  be 
amply  compensated  for  the  Inconvenience 
and  injury  he  has  suffered  and  must  here- 
after suffer;  and  the  court  below  should  see 
to  it  that  this  is  promptly  done,  under  Its  or- 
der of  December  31,  1805.  The  decree  of  this 
court,  made  on  the  27th  April,  1806,  afllmi- 
ing  the  decree  appealed  from,  is  adhered  to; 
the  costs  made  upon  this  reargument,  in- 
eluding  the  cost  of  printing  for  the  plaintiff, 
to  be  paid  by  the  defendant  company. 


FRANCIS  V.  FRANCIS  et  al. 

{Scpreme   Court  of   Pcuusylvania.     April    19, 

1897.) 

Death— Presi'mitios  raosi  Absexck. 

Where  a  husband  leaves  his  home  in  Peun- 

aylvania,   and  becomes  domiciled  at  a   known 

place  in  a  foreign  country,  mere  failure  to  hear 

from  him  at  his  former  domicile  for  seven  years 

raises  no  legal  presumption  of  bis  death. 

Ai>peal  from  court  of  common  pleas,  Lacka- 
wanna county. 

Suit  by  Evan  M.  Francis  against  James  E. 
Francis  and  another  to  contest  the  will  of 
Rachel  Francis,  deceased.  From  a  judgment 
for  proponents,  contestant  appeals.    Affirmed. 

W.  S.  Hulslaniler  and  A.  A.  Vosburg,  for  ap- 
pellant. John  F.  Scragg  and  George  W.  Beale, 
for  appellees. 

WILLIAMS,  J.  This  was  an  issue  devlsavit 
Tel  non.  The  contestant  denied  the  validity  of 
the  will,  alleging  that  Rachel  Francis,  tLe  tes- 
tator, was  a  single  woman  when  It  was  made, 
in  1884,  and  that  It  was  revoked  by  her  subse- 
quent marriage,  in  1886.  She  had  beeo  mar- 
ried to  Thomas  Watklns  in  1870,  who  prior  to 
1S76  had  left  his  home  in  Scranton,  and  gone 
with  a  colony  to  settle  In  Patagonia.  The  col- 
ony was  established.  Watklns,  as  a  member 
of  It,  was  heard  from  In  1876.  He  was  at  tliat 
time  re.<«lding  with  the  other  colonists,  and  en- 
gaged m  labor  with  tbem.  Since  tfaat  time  he 
has  not  been  heard  from,  and  the  contestant 
Invokes  the  presumption  of  his  death;  and  it 
Is  upon  this  presumption  that  the  contestant 
relies  to  establish  the  fact  that  the  testatrix 
was  single  at  the  date  of  her  will.  In  1884.  no 
the  foregoing  facts  raise  the  presumption  of 
the  death  of  Watklns?  A  presumption  of 
death  Is  raised  by  the  absence  of  a  person  from 
his  domicile  unheard  of  for  seven  years.  Ab- 
sence, In  this  connection,  means  that  a  person 
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is  not  at  the  place  of  his  domicile,  and  that  his 
actual  residence  is  nnknown.  It  is  for  this 
reuoo  uiat  his  existence  Is  doubtfnl,  and  that, 
after  wren  years  of  such  absence,  Ms  death 
II  prenuned.  Bat  removal  alone  Is  not 
enough.  The  further  fact  that  be  bas  dis- 
appeared from  bis  domicile,  and  from  the 
Icnoirledge  of  those  with  whom  he  would  nat- 
arally  communicate,  so  that  his  whereabouts 
Itare  l>een  nnknown  for  seven  years  or  up- 
ward, Is  necessary  in  order  to  raise  the  pre- 
sDmption,  But  when  a  person  removes  from 
liis  domicile  in  this  state,  to  establish  a  home 
for  himself  in  another  state  or  country,  at  a 
place  w^  known,  this  is  a  change  of  resl- 
deuce,  and  absence  from  the  last  domicile  Is 
ttiat  upon  which  the  presumption  must  be 
bnnt.  If  alive  when  last  heard  from  at  his 
new  domicile,  the  presutnption  is  that  life  con- 
tinnes.  1  Am.  &  Eng.  Bnc.  Law,  p.  37.  See, 
ateo.  Whiteside's  Appeal,  23  Pa.  St.  114; 
llrthnes  T.  Johnson,  ^  Pa.  St.  190.  The 
Iramed  Judge  of  the  court  below  Instructed 
tbe  jury  correctly  upon  this  subject.  The 
jury  found  In  favor  of  the  proponents  upon 
boih  the  questions  submitted  to  them.  TQls 
was  done  under  proper  instructions,  and  we 
see  no  reason  whatever  for  disturbing  the 
rentict.  The  assignments  of  error  are  not 
sustained.    Tbe  judgment  is  aSBrmed. 


In  re  HOBlNS'  BISTATE.  Appeal  of  HUN- 
TER et  al.  Appeal  of  PHILADELPHIA 
TRUST,  SAFE-DEPOSIT  &  INSUR- 
ANCE CO. 

(Sapreme  Court  of  Pennsylvania.  April  19, 
1897.) 

£lKCCT0R9— MbKOINO  bETTLEMEN'T  WITB  DISTRI- 
BUTION —  LIABILITY  TO  Ckeditok  — Failoke  to 
Take  Refundino  Bonds  ruoM  Ligatebs — Lim- 

ITATIOS8. 

1.  It  is  error  for  the  executors  to  join  In  one 
ai-ooaot  their  accounts  of  the  settlement  of  tint 
rotate  and  of  its  distribution. 

2.  'Where  executors  erroneously  join  in  one 
account  their  accounts  for  settiempnt  and  dis- 
tribution of  the  estate,  after  bariug  made  dis- 
tribution to  the  legatees  without  requiring  re- 
funding bonds  (Act  Feb.  24,  1834,  i  45).  and 
their  account  is  approred,  they  are  personally 
liable  to  a  creditor  whose  claim  is  subsequent- 
ly presented,  though  the  creditor  had  been 
gniltr  of  laches  in  presenting  it. 

3.  Limitations  run  in  favor  of  legatees  who 
have  received  their  legacies  without  giving  re- 
funding bonds  to  the  executors  (Act  Feb.  24, 
1^,  (45)  against  their  implied  contract  liabil- 
ity to  refund  to  the  executors,  at  the  instance  of 
a  creditor  whose  claim  was  presented  after  the 
distribution,  sufficient  of  the  funds  received  to 
pay  liis  claim. 

Appeals  from  orphans'  court,  Phlladelpbia 
county;  Ashman,  Judge. 

Suit  by  the  Girard  Life  Insarance,  Annuity 
t  Trust  Company,  as  committee  for  Ella  J. 
Robb,  a  Innatic  and  a  creditor  of  the  estate 
of  Thomas  Robins,  deceased,  against  James 
Robins,  as  surviving  executor,  Lucy  R.  Hun- 
ter and  others,  devisees,  and  the  Philadelphia 
Tnat,  Safe-Deposit  &  Insurance  Company, 


on  a  bond  executed  by  decedent  as  surety  for 
William  J.  Robins,  former  committee  for  the 
Innatlc.  From  the  decree  rendered,  defendants 
separately  appeal.    Modified. 

John  G.  Johnson,  for  appellants.  Joseph  F. 
Lamorelle,  DUuner  Beeber,  Hampton  Ii.  Car- 
son, and  J.  Levering  Jones,  for  appellee  Qirard 
Life  Insurance,  Annuity  &  Trust  Co. 

WILLIAMS,  J.  These  appeals  are  from 
the  same  decree,  and  should  be  considered  to- 
gether. They  Involve,  first,  the  liability  of 
the  executors  for  the  payment  of  a  debt,  of 
the  existence  of  which  they  had  knowledge 
prior  to  tbe  settlement  of  their  account;  and. 
next,  tbe  liability  of  the  legatees  to  refund  to 
the  executors  tmder  the  peculiar  circumstan- 
ces of  this  case.  These  are  substantially  as 
follows:  Tbomas  Robins,  tbe  testator,  died 
on  the  13th  of  April.  1868.  His  wlU  was  pro- 
bated on  the  19th  of  April.  His  son,  Wil- 
liam B.  Robins,  one  of  his  executors,  had  been 
prevlotisly  appointed  committee  for  EUa  J. 
Robb,  a  lunatic.  His  father,  the  testator, 
was  surety  upon  his  bond.  Within  three 
months  after  the  probate  of  the  will  the  ex- 
ecutors paid  $260,000  to  the  legatees  by  way 
of  distribution.  About  nine  months  after  the 
death  of  the  testator  they  filed  their  account 
as  executors,  and  filed  therewith  a  schedule 
of  the  distribution  made  by  them.  This  ac- 
count was  finally  confirmed  and  adjudicated 
in  the  orphans'  court  on  the  10th  day  of  April, 
18S3.  About  nine  years  thereafter,  in  tbe 
year  1892,  William  B.  Robins  absconded,  hav- 
ing previously  embezsled  a  portion  of  the  es- 
tate of  the  lunatic,  Ella  J.  Robb.  The  6irar<1 
Life  Insurance,  Atmuity  &  Trust  Company 
was  thereupon  appointed  committee  for  the 
lunatic  in  his  stead,  and  Immediately  brought 
suit  upon  his  bond.  Judgment  was  recovered 
in  this  action  In  April,  1808,  for  $7,279.80.  A 
l>etition  was  thereupon  presented  to  the  or- 
phans' court  for  an  order  on  the  executors  and 
legatees  of  Thomas  Robins,  requiring  them 
to  pay  said  Judgment.  This,  it  will  be  seen, 
was  about  10  years  after  the  final  confirma- 
tion of  the  account,  and  nearly  11  years  after 
tlie  payments  made  to  the  legatees.  No  re- 
funding bonds  or  other  obligations  had  been 
taken  by  the  executors  from  the  legatees 
when  distribution  was  made  to  them.  Upon 
these  facts  the  questions  of  liability  are  rais- 
ed. We  concur  in  opinion  with  the  learned 
orphans'  court  that  the  executors  are  liable. 
It  Is  well  settled  that  an  administration  and 
distribution  acconnt  cannot  regularly  be  blend- 
ed. Elgpeclally  Is  this  true  when  the  account 
Is  not  only  stated,  but  finally  confirmed,  with- 
in one  year  after  the  death  of  the  testator. 
In  re  Yundt's  Estate,  6  Pa.  St.  35.  Payments 
made  by  way  of  distribution  are  not  part  of 
an  administration  account.  Rlttenhouse  v. 
Levering,  6  Watts  &  S.  190.  Auditors  ap- 
pointed to  settle  an  administration  account 
have  no  authority  to  report  distribution.  The 
biulness  of  an  executor  or  administrator  Is  to 
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settle  the  estate.  After  the  settlement,  which 
ascertains  Its  aniouut,  comes  its  distribution 
among  those  entitled  to  It.  When  disti-lbu- 
tion  is  made  by  the  executors,  they  are  re- 
quired by  the  forty-fifth  section  of  the  act  of 
February  24,  18^,  to  take  refunding  bonds. 
This  Is  for  their  own  protection,  as  well  as 
for  the  protection  of  claimants  whose  de- 
mands against  the  estate  may  afterwards  be 
made  apparent.  The  character  of  the  secu- 
rity to  be  given  by  distributees  la  Bpeci&cally 
described  in  section  41,  which  provides  that 
••no  person  shall  be  entitled  to  receive  any 
share  In  the  distribution  until  he  shall  give 
sufficient  real  or  personal  security,  to  be  ap- 
proved of  by  the  ori'bans'  court  having  Juris- 
diction as  aforesaid.  In  such  sum  and  form 
as  the  said  courts  shall  direct,  with  condition 
tliat,  If  any  debt  or  demand  shall  afterwards 
be  recovered  against  the  estate  of  the  dece- 
dent or  otherwise,  be  duly  made  to  appear,  be 
will  refund  the  ratable  part  of  such  debt  or 
demand,  and  of  the  costs  and  charges  attend- 
ing the  recovery  of  the  same."  In  this  case, 
as  we  have  already  seen,  the  distribution  was 
in  fact  made  within  tlie  year,  and  before  the 
settlement  of  the  executor's  account,  without 
taking  refunding  bonds,  and  without  the  au- 
thority of  the  orphans'  court.  Under  such 
circumstances,  the  confirmation  of  the  admin- 
istration account,  with  the  schedule  of  distri- 
bution attached,  must  be  presumed  to  have 
been  made,  so  far  as  it  affects  the  schedule, 
upon  the  presumption  that  the  executors,  hav- 
ing made  distribution  on  their  own  authority, 
bad  protected  themselves  by  a  careful  com- 
pliance with  the  act  of  1834,  by  obtaining 
from  the  distributees  security  against  Just 
such  a  contingency  as  has  happened.  The  or- 
der of  confirmation^  80  made  will  not  protect 
the  executors  against  the  consequences  of 
their  failure  to  discharge  their  duties  in  ac- 
cordance with  the  law.  One  who  makes  pay- 
ment In  accordance  with  a  decree  of  the  or- 
phans' court  stands  upon  a  very  different  foot- 
ing from  one  who  pays  upon  his  own  Judg- 
ment, and  when  he  pleases.  In  the  latter 
case  the  executor  takes  the  responsibility,  and 
a  mere  return  of  such  payments  attached  to 
his  account,  with  a  final  decree  of  confirma- 
tion of  the  account,  will  not  protect  him  in  a 
case  like  the  present.  Ferguson  v.  Yard,  164 
Pa.  St.  58C,  30  Atl.  517;  Carson  v.  McPar- 
land,  2  Rawle,  118.  The  confirmation  of  an 
executor's  account  Is  a  conclusive  decree  as 
to  such  matters  only  as  are  properly  embraced 
within  it.  It  is  not  conclusive  as  to  matters 
not  so  embraced.  Leslie's  Appeal,  63  Pa.  St 
355.  Tlie  laches  of  creditors  will  not  excuse 
the  executor  for  not  securing  refunding  bonds, 
but  his  failure  to  do  so  will  amount  to  a 
devastavit,  and  render  him  liable  to  creditors 
for  the  amount  so  paid  out  by  him.  Jones' 
Appeal,  99  Pa.  St.  124;  Montgomery's  Ap- 
peal, 92  Pa.  St.  202;  Whelen's  Appeal,  70 
Pa.  St.  410;  Scott,  Intest.  I^ws,  430.  So  much 
of  the  decree  appealed  from  as  imposes  lia- 
bility upon  the  executors  is  therefore  affirmed. 


But  the  legatees  are  in  a  very  different  posi- 
tion. The  money  received  by  them  was  the 
voluntary  payment  of  the  executors.  They 
gave  no  refunding  bonds.  If  they  were  un- 
der obligation  to  refund,  that  obligation  must 
rest  upon  a  contract  to  be  Implied  from  the 
nature  of  the  transaction,  and  the  statute  of 
limitations  would  apply  to  It,  as  to  all  other 
simple  contract  obligations.  Their  liability 
is  to  be  determined  upon  our  own  statutes 
and  decisions.  From  these  It  Is  dear  that 
the  right  of  the  executor  to  call  upon  the  dis- 
tributees to  refund  stands  on  no  higher  ground 
than  the  right  of  any  other  creditor  to  en- 
force an  implied  contract  Whether  this  cred- 
itor. If  unable  to  make  his  money  from  the 
executors,  will  have  any  remedy  over  against 
the  legatees,  is  not  now  betore  us.  His  pray- 
er for  relief  asks,  first,  that  the  executoni 
be  directed  to  pay,  and,  second,  that  the  lega- 
tees "named  In  the  will  of  said  Thomas  Rob- 
ins show  cause  why  they  should  not  refimd 
and  pay  to  the  said  executors  funds  sufficient 
to  enable  said  executors  to  pay  said  Judg- 
ment" The  second  of  these  prayers  Cor  re- 
lief we  unhesitatingly  refuse  on  the  facts  of 
this  case  The  record  is  remitted  to  the  or- 
phans' court  for  the  purpose  of  the  enforce- 
ment of  the  decree  against  the  executors.  As 
to  the  legatees,  the  petition  la  dismissed  at 
the  cost  of  the  petitioner. 


DELAWARE  &  H.  CANAL  CO.  v.  SORAX 
TON  &  P.  TRACTION  CO.  et  al. 

SCRANTON  &  P.  TRACTION  CO.  v.  DEL- 
AWARE &  H.  CANAL  CO. 

(Supreme   Court  of   Pennsylvania.     April    19. 
1897.) 

RiiLKOAns— Ckossing  Othek  Railroads — Ghadk 
Ckossixo— Wben  Pkhmittbd. 

1.  Where  there  is  no  physical  obstncie  to  the 
avoidance  of  a  grade  crossing  at  a  point  wherv 
a  proposed  electric  railroad  is  to  crocs  a  steam 
railroad,  and  the  additional  expense  to  the  elec- 
tric road  of  an  overhead  crossing  wili  not  ex- 
ceed $8,000,  it  is  "reasonably  practlcaWe"  to 
avoid  a  grade  crossing,  even  if  the  exponM- 
may  be  considered,  within  Act  1871,  {  2,  pro- 
viding that  if,  in  the  judgment  of  the  court,  it 
is  reasonably  practicable  to  avoid  a  grade  cross- 
ing, they  shall  prevent  a  crossing  at  grade. 

2.  Where  it  is  otherwise  reasonably  practi- 
cable for  an  electric  railroad  company  to  con- 
struct an  overhead  crossing  over  a  steam  rail- 
road, it  will  not  be  allowed  to  cross  at  grade 
because  the  overhead  crossing  would  i>e  an  ad- 
ditional burden  on  abutting  property,  whose 
owners  will  not  consent  thereto,  and  its  char- 
ter does  not  give  it  the  power  of  eminent  do- 
main, so  as  to  enable  It  to  proceed  with  the 
construction  without  consent  on  the  payment 
of  damages. 

Appeal  from  superior  court,  Lackawanna 
coimty. 

Two  actions  for  injunction,— one  by  the 
Scranton  &  Pittston  Traction  Company  aeainsi 
the  Delaware  &  Hudson  Canal  Couiimny,  an>l 
the  other  by  such  defendant  against  the  plalu- 
liS  and  another,— commenced  in  the  court  of 
common  pleas,  and  taken  on  appeal  by  the 
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Delaware  &  Hudson  Canal  Company  to  the 

superior  court.    From  the  decree,  the  canal 
compajf  appeals.     Reversed  In  part. 

W.  H.  Jessnp,  James  H.  Torrey,  and  W.  H. 
Jessnp.  Jr.,  for  appellant.  Lemuel  Amerman 
and  U.  W.  Palmer,  for  appellees. 

DEAN  J.  The  Delaware  &  Hudson  Canal 
Oompany,  appellnut,  as  lessees,  operate  a 
(louble-track  steam  railroad  between  the  cities 
of  Scranton  and  Wllkesbarre,  on  which  are 
run  about  135  freight  trains  every  24  hours. 
Some  of  these  trains  are  very  long  and  heavy, 
—not  easily  controlled  or  stopped  when  under 
headway.  Besides  the  freight,  many  passen- 
ger trains  are  run  daily.  Switching  engines, 
also,  run  frequently  over  these  tracks.  At 
Moosic.  in  Lackawanna  township,  the  railroad 
has  three  tracks,  and  a  fourth  Is  being  con- 
structed. The  Lackawanna  Street-Rallway 
I'ompany,  incorporated  under  Act  May  14, 
1889,  Is  authorized  by  Its  charter  to  build  and 
operate  an  electric  railway  from  a  point  on 
Center  street  at  Scranton  city  line,  along 
$ald  street  and  the  main  road  to  Wyoming 
jtrenne.  hi  the  village  of  Mooslc;  and  thence 
along  the  avenue  to  the  valley  road  through 
.Marcy  township  to  the  borough  of  Avoca; 
thence,  further,  l»y  Wyoming  avenue,  etc., 
accomplishing  the  circuit.  The  Scranton  & 
Pittstoh  Traction  Company,  organized  under 
the  general  act  of  March  22,  1887,  for  incor- 
poration of  motor-power  companies,  etc.,  con- 
tracted with  the  Lackawanna  Company  to 
ifinstmct,  complete,  and  operate  an  electric 
railway  over  the  route  8i)eclfled  In  the  charter 
of  the  Lackawanna,  and  at  once  proceeded 
with  the  work  of  construction.  The  public 
liighway,  along  which,  under  the  charter,  the 
Lackawanna  Is  authorized  to  be  constructed, 
crosses  the  steam  railroad  at  grade,  at  two 
iwints,— one  on  Wyoming  avenue.  In  Moosic, 
and  the  other  at  Spring  street;  the  two  iwlnts 
being  distant  from  each  other,  on  the  steam 
railroad,  about  half  a  mile.  The  constructing 
<-onipany,  the  appellee,  attempted  to  lay  the 
tracks  of  the  electric  railway  at  grade  across 
the  appellant's  steam  railroad  at  these  points. 
The  appellant  objected,  and  threatened  to  pre- 
vent ibe  crossings  by  force.  Thereupon  the 
traction  company  filed  Its  bill,  alleging  that 
any  other  than  grade  crossings  at  the  points 
named  were  impracticable,  and  praying  that 
the  steam  railroad  company  be  enjoined  from 
Interfering  with  the  construction.  The  steam- 
raihoad  company  also  filed  Its  bill  against  the 
traction  company,  averring  that  the  proposed 
Rrade  crossings  would  be  highly  dangerous, 
and  that  overhead  crossings  were  iwlpably 
practicable  without  any  great  expense,  and 
praying  that  the  traction  company  be  enjoined 
from  crossing  at  grade.  Preliminary  Injunc- 
tions were  issued,  and  then  a  full  hearing  had 
before  Judge  Gunster,  of  the  common  pleas, 
on  the  merits,  who,  in  an  able  opinion  filed, 
pnjoiaiNl  the  traction  Company  from  construct- 
ing grade  crossings  at  either  point    Subse- 


quently, on  additional  evidence,  be  modified 
the  decree,  and  dissolved  the  injunction  aa  to 
the  pro]K)8ed  crossing  at  Wyoming  avenue,  but 
leaving  It  stand  as  to  Spring  street.  His  prin- 
cipal reasons  for  modifying  the  decree  as  to 
the  Wyoming  avenue  point,  were:  (1)  The 
track  of  the  steam  road,  from  the  crossing,  is 
visible  In  one  direction  for  900  feet;  in  the 
other,  1,500  feet;  thus  enabling  the  motor- 
mau  of  an  approaching  electric  car  to  see  an 
approaching  steam  train  at  a  long  distance, 
and  thtis  avoid  collision.  (2)  Evidence  was 
given  tending  to  show  ttiat  an  automatic 
switch  could  be  adopted  and  controlled  by  the 
steam  road  which  would  render  it  Impossible 
for  an  electric  car  to  cross  tmtil  the  train  had 
pa.sscd  over.  (3)  An  overhead  crossing  is  im- 
practicable, because  the  traction  company, 
having  no  right  of  eminent  domain,  cannot 
bnlld  an  overhead  crossing  against  the  objec- 
tions of  abutting  property  owners  on  the  ap- 
proaches to  the  crossing.  From  this  decree 
the  Delaware  &  Hudson  Canal  Company  took 
two  appeals  to  the  superior  court,— one  from 
the  refusal  of  the  court  to  enjoin  the  traction 
comi>any  from  crossing  Wyoming  avenue  at 
grade,  and  the  other  from  that  part  of  the 
decree  enjoining  it  from  interfering  with  the 
construction  of  such  grade  crossing.  The  de- 
cree was  affirmed  by  the  superior  court;  two 
of  the  Judges,  in  opinion  filed,  dissenting.  On 
allowance  by  this  coiurt,  we  have  two  apiieai.i 
by  the  steam-railroad  company  from  that  de- 
cree. 

So,  in  reviewing  the  decisions  of  the  su- 
perior court  and  court  of  common  pleas,  we 
have  for  consideration  only  the  questions 
raised  by  the  appeals  of  the  Delaware  & 
Hudson  Canal  Company  from  that  part  of 
the  decree  authorizing  a  grade  crossing  at 
Wyoming  avenue.  This  brings  us  at  once 
to  a  consideration  of  the  duty  of  courts  un- 
der the  second  section  of  the  act  of  1871: 
"If  in  the  judgment  of  such  court  it  is  rea- 
sonably practicable  to  avoid  a  grade  cross- 
ing, they  shall,  by  their  process,  prevent  a 
crossing  at  grade."  So  far  as  the  possible 
may  be  considered  the  practicable,  there  are 
very  few  points  on  the  surface  of  the  state 
where  other  than  grade  crossings  are  not 
practicable.  What  a  century  ago  were  deem- 
ed insurmotmtable  obstacles  to  an  under  or 
over  crossing  are  now  treated  only  as  engi- 
neering difficulties  which  skill  aud  capital 
can  always  overcome.  But  the  legislature 
has  modified  what  might  be  deemed  a  strict 
definition  of  the  word  "practicable,"  by  pre- 
fixing tlie  word  "reasonably."  This  devolves 
upon  tlie  courts,  in  every  contention  of  this 
kind,  an  ascertainment,  from  the  facts  of 
the  particluar  case,  of  what  is  "reasonable." 
In  the  first  place,  we  must  assume,  because 
the  legislature  In  this  enlightened  age  has 
impliedly  so  assumed,  that  it  is  unwise,  if 
not  reckless  and  barbarous,  to  unnecessarily 
subject  the  traveling  public  and  the  em- 
ployes of  carrying  corporations  to  the  death, 
maiming,  and  horrors  of  collisions,  which  \a- 
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evltably  result  from  grade  crossings.  And, 
If  It  be  reasonably  prnctleable  to  avoid  a 
grade  crossing,  then  the  question  as  to  what 
extent  the  risk  of  such  a  crossing  may  be 
reduced  is  Immaterial;  for  the  law  assumes, 
and  experience  demonstrates,  that  extraordi- 
nary care  by  both  parties  using  such  cross- 
ing, aided  by  all  the  advances  in  science  and 
mechanics,  has  only  resulted  in  lessening  the 
risk,  not  in  abolishing  It.  In  deciding,  there- 
fore, what  is  reasonable,  we  are  bound  to 
lieep  In  mind  the  coneetiuences  to  be  avoid- 
ed. It  is  not  as  If  the  result  of  a  collision 
were  the  Injury  to,  or  even  the  destruction 
of,  property,  which,  compared  with  rapid 
and  cheap  travel  and  transit,  might,  per- 
haps, be  trivial;  but  it  is  the  danger  to  the 
persons  of  the  public  which  is  to  he  avoid- 
ed. Safety  is  the  object  in  view,  and  there- 
fore, in  determining  what  Is  reasonable,  we 
must  balance  expense  and  difiicnlty  against 
loss  of  life  and  limb.  Now,  what  are  the 
facts  relating  to  the  Wyoming  avenue  cross- 
ing? The  learned  Judge  of  the  court  below, 
In  answer  to  appellant's  eighth  request  for 
tindlng  of  facts,  says  that  "the  topography 
of  the  country  is  such  at  the  crossing  in  ques- 
tion that  an  overhead  crossing  would  not  be 
more  difficult  at  this  point  than  at  any  other 
overhead  crossing  where  the  public  road  at 
the  crossing  was  nearly  level";  that  is,  there 
is  no  physical  obstacle  to  the  avoidance  of 
a  grade  crossing.  As  to  the  cost  of  avoid- 
ing It  where  it  is  physically  practicable.  It 
is  not  clear  from  the  act  itself  that  the  leg- 
islature intended  this  fact  should  be  consid- 
ered in  determining  what  is  reasonable.  It 
may  be  argued  with  much  force  that  this  is 
a  question  for  the  projectors  of  a  new  enter- 
prise, in  determining  whether  they  will  pro- 
ceed with  It.  The  projected  route,  by  rea- 
son of  the  topography  of  the  territory,  may 
render  the  road  too  expensive  In  grading; 
or,  in  the  construction  of  crossings  of  steam 
roads,  so  as  to  avoid  danger  to  passengers, 
the  expense  may  be  so  great  that  the  project 
Is  not  reasonably  practicable.  Therefore,  so 
far  as  cost  is  concerned.  It  Is  a  question  for 
the  corporation  to  determine,  before  attempt- 
ing construction  at  all,  what  is  reasonably 
practicable,  and  not  for  the  courts  to  decide 
on  a  comparison  of  the  amount  of  the  com- 
pany's capital  with  the  estimated  cost  of 
avoiding  a  proposed  highly  dangerous  cross- 
ing. But,  assuming  the  question  of  cost  may 
properly  enter  Into  the  question  of  reason- 
ableness, it  can  have  no  weight  here;  for  it 
Is  conceded  that  the  additional  expense  of  an 
overhead  crossing  would  not  be  over  six  to 
eight  thousand  dollars,— a  sum  not  equal  to 
the  cost  of  one  mile  of  additional  track;  an 
amount  which,  balanced  against  the  loss  of 
a  single  limb  to  a  passenger,  is  of  no  weight 
at  all.  The  practicability  of  the  overhead 
crossing  being  thus  established,  and  the  ex- 
pense being  but  light  when  compared  with 
the  danger  to  be  avoided.  It  is  clearly  rea- 
sonably practicable,  unless  there  be  some 


other  fact  in  the  case  which  should  Impel 
us  to  an  opposite  conclusion.  In  both  tbe 
common  pleas  and  the  superior  court,  such 
fact  is  assumed  to  exist,'  and  it  prompts  tbe 
decree  in  favor  of  the  traction  company. 

It  appears  tbe  approaches  for  a  reasonab^ 
practicable  overhead  crossing  will  be  elevat- 
ed for  some  distance  on  each  side  above  tbe 
level  of  the  street  on  which  property  owners 
have  constructed  their  buildings.  The  owners 
allege  that  such  elevated  structure  on  tbe 
highway  imposes  an  additional  servitude  upon 
their  property,  and  they  will  not  consent  there- 
to. The  traction  company,  not  having  the 
right  of  eminent  domain  under  the  acts  of  1SS7 
and  IS89,  cannot,  on  payment  of  damages, 
proceed  with  construction,  in  the  absence  of 
consent.  But  it  seems  clear  to  na  this  fact 
can  have  no  weight  in  determining  what  is 
reasonably  practicable,  as  applied  to  a  grade 
crossing,  under  the  act  of  1871.  The  traction 
company,  in  effect,  says:  "We  have  no  pow- 
er, under  our  charter,  to  construct  a  reasona- 
bly practicable  overhead  crossing,  as  required 
by  law.  Therefore,  as  to  us,  a  crossing,  ex- 
cept at  grade,  is  Impracticable."  But  the  rea- 
sonably practicable  is  not  to  be  determined 
by  want  of  corporate  power  to  Invade  the 
rights  of  the  property  ownee.  TTie  constmc- 
tlon  of  the  crossing  is  what  the  statute  ex- 
pressly says  shall  be  regulated  by  the  courts, 
and  this  with  a  view  to  avoid  danger  and  pro- 
tect the  older  franchise  from  Injury  by  the 
younger  one.  The  act  of  1888  gives  the  right 
to  cross  at  grade,  but  then  we  are  met  by  the 
act  of  1871,  which  says  the  court  shall,  by  Its 
process,  prevent  it.  If  an  overhead  cros.«lng  be 
reasonably  practicable.  This  leaves  only  for 
the  court  the  physical  problem  to  be  solved, 
by  tlie  Inference  warranted  from  the  character 
of  the  two  roads,  the  business  done  upon 
them,  the  topography  of  the  territory,  and  like 
facts.  To  go  outside  of  this  class,  and  deter- 
mine the  reasonable  practicability  of  a  grade 
crossing,  because  of  the  absence  of  corporate 
power  to  Invade  private  rights,  would  neces- 
sarily lead  us  to  authorize  a  disregard  of  the 
act  of  1871,  or  into  supplying  in  the  act  of 
1889  a  power  which  the  legislature  has  not 
gi-anted.  The  commonwealth  lui.s  given  to 
electric  railway  companies  the  right  to  lay 
their  rails  on  the  streets  and  highways,  with 
the  consent  of  the  municipal  auUioritles,  and. 
Iniplledly,  power  to  injure  private  property 
along  such  highways,  with  the  consent  of  the 
owners;  for,  while  the  statute  as  to  the  last 
namcMl  Is  silent,  the  constitution  Is  very  ex- 
pressive. But,  if  the  consent  of  either  be  de- 
nied, we  can  neither  authorize  the  companies 
to  disregard  the  law,  nor  supply  a  power 
which  as  yet  they  have  not.  We  are  of  the 
opinion  the  superior  court  and  the  court  be- 
low erred  In  Importing  into  and  determining 
the  Issue  by  a  wholly  Irrelevant  fact  We 
may  say  here  that,  If  the  act  of  1889  does  not 
confer  upon  electric  railway  companies  those 
full  powers  necessary  to  their  construction 
and  corporate  prosperity,  the  legislature  to  the 
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body  to  which  ai>pUcatlon  should  be  made  for 
more  extenelve  grants.  And  we  may  further 
«ar  that  after  amptle  time  for  the  most  thor- 
ough cou&ieteratioci,  we  are  determined  to  un- 
flinchingly adhere  to  the  rule  aimounced  In 
Perry  CkJunty  Railroad  Extension  Co.  v.  New- 
port &  S.  V.  B.  Ca,  150  Pa.  St.  193,  24  Atl. 
T09;  Pennsylyania  R.  Co.  t.  Braddock  Elec- 
tric Ry.  Co.,  152  Pa.  St  116,  25  AtL  780;  and 
suteequent  cases. 

Oar  conclusion  on  this  question  relieves  us 
from  the  consideration  of  the  many  others 
raised  by  the  numerous  assignments  of  error. 
That  part  of  the  decree  of  the  camunon  pleas 
«nd  the  superior  court  vacating  the  Injunction 
as  to  the  Wyoming  avenue  crossing,  and  au- 
thorizing at  that  point  a  grade  crossing.  Is  re- 
retsed;  and  It  is  now  ordered  that  the  Bcran- 
ton  &  Fittston  Traction  Company,  its  officers, 
agents,  servants,  and  successors,  be,  and  liere- 
1)y  are,  perpetually  enjoined  from  constructing 
or  tolerating  at  grade  a  crossing  over  the  i-oad- 
bed  of  the  ai^iellant  described  In  the  bill,  an- 
swer, and  decree  as  the  "Wyoming  Avenue 
Crossing."  It  is  further  ordei-ed  that  appellee 
the  Scranton  &  Pittston  Traction  Company 
pay  the  costs  of  these  proceedings.  As  to  so 
much  of  the  said  decrees  as  enjoins  the  said 
Scranton  &  Pittston  Traction  Company  from 
roastmcting  and  operating  a  grade  Crossing 
at  Spring  street,  and  directs  that  said  croas- 
iog  shall  be  under  the  roadbed  of  the  Dela- 
ware &  Hudson  Canal  Company,  etc.,  the 
^ame  is  affirmed. 


SCHWAB  V.  GINKINGBR. 

(Supreme   Court   of   Pennsylvania.     April    10, 
1897.) 

HasTUAcn—P^uoh  Eviukko  — Ps.nsions— Girrs 

— VaLIDITT— WiTNKSSES— COMPBTSNCY. 

1.  In  an  action  by  an  admiaiBtrntrix  to  recov- 
er the  proceeds  of  a  pension  cbecIiL  payable  to 
decpniied,  and  alleged  to  belong  to  him  at  his 
dentil,  defendant  claimed  the  right  to  retain 
the  money,  and  introduced  a  writing  as  follows: 
"Aud  the  said  [deceased]  further  agrees  that  if 
hi?  said  son  [defendantj  shall  provide  for  him 
j'lst  and  riglit  daring  his  natural  life,  that  the 
balance  remaining  of  his  estate  shall  be  for  hia 
cumpensatiou,  etc..  In  getting  said  pension, 
fit.  Plaintiff  contended  that  the  agreement 
was  void  under  the  pension  law,  which  im- 
poses a  limit  on  the  fee  chargeable  for  prose- 
cuting a  pension  claim.  Bdd,  tliat  the  writing 
required  explanation,  and  hence  it  was  error  to 
reject  parol  evidence  that  decpiised  gave  the 
«heck  to  defendant  solely  in  considtration  thnt 
defendant  should  provide  for  him  during  the 
reiit  of  his  life,  and  not  as  compeusation  for 
Si'itin^  the  pension. 

2. 'Where  a  pensioner  of  the  United  States 
|ave  a  pension  check  for  an  amount  exceeding 
♦25.  in  consideration  that  the  donee  would  pro- 
vide for  him  during  the  rest  of  his  life,  and  for 
nis  burial  on  his  death,  the  transfer  was  not 
inyalid  under  the  pension  law,  providing  that 
the  fee  for  prosecuting  a  pension  claim  shall 
lot  exceed  |25. 

3,  A  gift  by  a  pensioner  of  his  pension  mon- 
*5.  araonnting  to  more  than  ?2.'),  though  the 
reason  of  it  was  the  donee's  services  in  obtain- 
ing the  pension,  was  not  invalid  under  the  pen- 
sion law  declaring  that  any  person  instrumen- 


tal in  prosecntiD^  any  claim  for  pension,  who 
shall  directly  or  indirectly  receive  any  greater 
compensation  for  his  services  than  $25<  is 
guilty  of  a  misdemeanor. 

4.  In  an  action  by  an  administratrix  to  re- 
cover the  proceeds  of  a  pension  check  payable 
to  deceased,  and  alleged  to  belong  to  him  at  his 
death,  defendant  claimed  the  right  to  retain 
the  money  under  an  agreement  with  deceased, 
which  agreement  plaintiff  claimed  violated  the 
pension  law  limiting  the  fee  for  prosecuting  a 
pension  claim  to  $25.  Held,  that  defendant 
was  incompetent  to  testify  whether  he  took 
charge  of  deceased's  application  for  pension, 
whether  he  received  the  pension  check,  and 
what  the  agreement  was  between  him  and  de- 
ceased with  reference  to  the  proceeds  of  the 
check. 

Appeal  from  court  of  common  pleas,  North- 
ampton county. 

Action  by  Eloulse  B.  Schwab,  administratrix 
of  Samuel  Glnklnger,  deceased,  against  Allen 
Glnklnger.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

The  charge  of  the  trial  court  (Hon.  W.  W. 
Schuyler,  P.  J.)  was  as  follows: 

"The  plaintiff  is  tbe  administratrix  of  Sam- 
uel Ginkinger,  deceased,  and  the  present  ac- 
tion has  been  brought  to  recover  the  sum  of 
$1,750.73,  with  interest  less  certain  credits, 
which  sum  represents  the  amount  of  a  pension 
check  issued  to  tbe  decedent  and  by  him  in- 
dorsed and  delivered  to  the  defendant  The 
defendant,  who  Is  a  son  of  tbe  decedent,  ad- 
mits having  received  the  proceeds  of  this 
check,  but  claims  the  right  to  retain  them  lu- 
der  a  written  agreement,  the  material  part  of 
which  Is  as  follows:  'And  the  said  Samuel 
Ginkinger  further  agrees  that  if  bis  said  son, 
Allen,  shall  provide  for  him  just  and  right 
during  his  natural  life,  that  the  balance  re- 
maining of  Uis  estate  shall  be  for  his  compen- 
sation in  getting  said  pension.'  But  tbe  plain- 
tiff contends  that  this  agreement  is  void,  as 
being  in  contravention  of  an  act  of  congress, 
which,  after  limiting  the  fees  for  the  prosecu- 
tion of  pension  claims  to  (10,  unless  a  larger 
fee,  not  exceeding  $25,  Is  agreed  upon,  pro- 
vides as  follows:  'Any  agent,  or  attorney  or 
other  person  instrumental  in  prosecuting  any 
claims  for  pension,  who  sliall  directly  or  Indi- 
rectly contract  for,  demand  or  receive  or  re- 
tain any  greater  compensation  for  his  serv- 
ice or  Instrumentality  in  prosecuting  a  claim 
for  pension  than  Is  herein  provided,  or  for  pay- 
ment thereof  at  any  other  time,  or  in  any  other 
manner  than  Is  herein  provided,  or  who  shall 
wrongfully  withhold  from  any  pensioner  the 
whole  or  any  part  of  tbe  pension  allowed  and 
due  such  pensioner,  shall  .be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  for  every  such  offence  be  fined  not  ex- 
ceeding $500,  or  Imprisoned  at  hard  labor  not 
exceeding  two  years,  or  both  in  the  discretion 
of  the  court.'  We  think  this  position  well 
taken.  This  power  of  disposition  which  an 
owner  lias  over  his  own  property,  while  very 
broad,  is  not  absolute.  He  may  not  give  it 
away  to  tbe  prejudice  of  his  creditbrs;  and  we 
take  It  to  be  too  plain  for  argument  that  lie 
cannot  make  a  valid  gift  of  it  to  a  person  for- 
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bidden  by  statute  to  receive  the  gift.  That  Is 
tWs  case.  The  facts  are  undisputed.  The 
money  in  controversy— which  is  the  balance 
after  providing  fur  the  decedent  'just  and  good' 
—far  exceeds  the  l^al  fees  allowed  for  prose- 
cuting pension  claims.  The  defendant  has  this 
money  In  hand  and  claims  to  'retain'  It  'for  his 
compensation  in  getting  said  pension.'  To  per- 
mit him  to  do  so  would  be  in  violation  of  rhe 
act  of  congress  both  in  its  letter  and  spirit.  I 
therefore  instruct  you  to  render  a  verdict  in 
favor  of  the  plaintiff." 

Specifications  of  error:  "(1)  The  court  err- 
ed In  charging  the  Jury  as  follows:  'I  there- 
fore instruct  you  to  render  a  verdict  in  favor 
of  the  plaintiff.'  (2)  The  court  erred  in  direct- 
ing the  jury  to  render  a  verdict  for  the  plain- 
tiff. (3)  The  court  erred  in  sustaining  the  ob- 
jection of  the  plaintiff  to  defendant's  offer  to 
prove  by  A.  Meniine,  one  of  the  subscribing 
witnesses  to  the  agreement,  Just  what  occur- 
red at  the  signing;  that  the  father  wanted  Al- 
len to  hare  this  money,  and  that  Allen  was 
not  demanding  it  as  comi)ensatioa  The  bill 
of  exceptions  is  as  follows:  'Defendant  pro- 
poses to  prove  by  this  witness  that  Samuel 
Glniclnger  voluntarily  offered  to  give  the  bal- 
ance of  the  money  which  he  received  from 
this  pension  checic  to  his  son,  Allen,  upon  the 
agreement,  provided  his  son,  Allen,  should  pro- 
vide for  him  Just  and  right  during  his  natural 
life;  and  that  Alien  said  he  did  not  want  it; 
and  the  father  thereupon  said  that  he  got  the 
money;  that  it  belonged  to  him,  and  that  he 
should  have  it,— that  Is,  that  Allen  should 
have  It;  it  was  right  that  it  should  go  to  him; 
that  his  other  children  didn't  provide  for  him. 
By  Mr.  Howell:  Objected  to  as  Incompetent 
and  irrelevant,  as  to  the  terms  upon  which 
the  money  was  given  to  Allen  must  be  found 
in  the  written  agreement  itself.  By  the  Ooui*t: 
The  objection  is  sustained,  and  bill  sealed  for 
defendant.'  (4)  The  court  erred  In  sustaining 
plaintiff's  motion  to  strike  out  the  testimony 
of  Ceorge  H.  Young,  one  of  the  8ut>scribiug 
witnesses  to  the  agreement  which  had  been 
admitted  without  objection,  and  hi  striking  out 
the  same.  The  testimony  that  was  stricken 
out  was  as  follows:  'Q.  What  did  Allen  say 
to  him?  A.  Well,  Allen  said  to  him  first, 
"Here  Is  your  check  for  this  money  for  your 
pension."  And  he  said:  "I  don't  want  it.  I 
want  you  to  have  It."  Al.  said:  "Here  is 
your  check.  I  have  no  business  with  It."  "I 
want  you  to  have  it,  and  take  care  of  it." 
"Well,"  Al.  said,  "I  can't  draw  the  money  for 
you,  or  take  care  .of  It,  unless  something  Is 
done."  I  said  he  could  do  It  by  power  of  at- 
torney. He  said  he  wanted  him  to  have  it,  and 
I  went  down  to  the  ofllce  and  drew  it,  and 
lie  said,  "I  want  you  to  keep  me,  and  provide 
for  me,  and  bury  me  when  I  am  dead ;  and  the 
balance  you  are  to  have;"  and  the  old  man 
gave  him  a  power  of  attorney  and  draw  the- 
money,  and  then  use  it,  and  have  an  agree- 
ment to  that  effect.  So  I  went  down  to  the 
office,  and  drew  It,  and  I  went  back  again. 


Then  T  read  it  over  to  him,  and  the  old  man 
said:  "That  is  all  right;  that  Is  what  I  waut; 
I  want  to  have  It  that  way,"  and  he  made  his 
mark,  and  those  two  people  witnessed  it.  Q. 
Now,  at  the  time  when  this  paper  was  signed, 
did  Allen  say.  In  the  first  place,  to  his  father, 
that  he  didn't  want  it?  A.  He  said:  "I  dont 
want  this  money.  It  don't  belong  to  me."  Q. 
Did  the  old  gentleman  give  any  reason  why 
he  wanted  Alien  to  have  it?  A.  He  sni>i. 
"Tlirough  you  I  got  the  pension,"  and  he  said 
the  rest  never  done  anytlilng  for  him,  and  he 
said,  "I  want  you  to  have  it  as  long  as  I  live, 
and  after  I  am  dead  I  want  you  to  bury  me. 
and  the  balance  you  can  have." '  By  Mr. 
Howell:  The  plaintiff  now  moves  to  8trlk« 
out  all  tliat  portion  of  George  H.  Young's  tes- 
timony which  relates  to  any  conversation  or 
statements  made  by  Samuel  Ginkinger  pre- 
vious to  or  at  the  time  of  the  signing  of  the 
agreement  and  power  of  attorney  offered  in 
evidence,  and  relating  to  his  treatment  by  his 
children,  and  statements  as  to  by  whom  he  had 
been  cared  for.  By  Mr.  Stewart:  To  which 
the  defendant  objects.  By  the  Court:  The  ob- 
jection Is  overruled,  and  bill  sealed  for  defend- 
ant. Let  the  evidence  be  stricken  out.  By 
Mr.  Stewart:  We  also  object  to  this  action  of 
the  court  in  striking  out  this  testimony.  By 
the  Court:  Objection  overruled,  and  bill  scale  I 
for  defendant.  (5)  The  court  erred  in  exclud- 
ing the  testimony  of  the  defendant,  Allen  Gin- 
kinger, as  to  what  took  place  at  the  slgnins 
of  the  agreement,  there  being  two  other  iivi'iK 
witnesses  to  what  happened  at  that  time.  The 
bill  of  exceptions  is  as  follows:  *By  Mr.  Stew- 
art: I  propose  to  ask  the  witness  whether  he 
took  charge  of  the  application  for  a  pensiou. 
whether  he  received  a  pension  check,  and 
what  the  agreement  was  between  him  and  his 
father  with  reference  to  the  proceeds  from  this 
check.  By  Mr.  Howell:  Objected  to,  as  in- 
competent and  Irrelevant,  and  because  the  evi- 
dence offered  are  matters  occurring  between 
the  decedent  and  the  witness  prior  to  the 
death  of  the  decedent,  and  Is  against  the  inter- 
est of  the  estate.  By  the  Court:  The  objce- 
tlon  is  sustained,  and  we  will  give  the  defend- 
ant a  biU.' " 

The  following  is  the  supposed  letter  of  at- 
torney referred  to  in  the  opinion: 

"To  All  Persons  Whom  These  Presents  Shall 
Come,  Greeting:  Whereas,  Samuel  Ginkinger. 
invalid,  of  the  city  of  Easton,  Pa.,  thus  thU< 
day  make,  constitute,  and  appoint  my  son,  Al- 
len Ginkinger,  of  Easton  City,  Pa.,  by  virtue 
of  the  power  and  authority  given  to  me  by 
these  presents,  and  I  do  make  and  appoint  and 
substitute  the  said  Allen  Ginkinger  to  be  my 
true  and  lawful  attorney  to  do,  execute,  and 
perform  all  such  acts,  deeds,  matters,  and 
things  as  shall  and  may  be  requisite  and  nec- 
essary to  be  done  and  performed  for  effecting 
the  purposes  and  objects  In  the  said  letter  ot 
attorney  contained  as  fully  and  effectually,  in 
all  respects  and  to  all  intents  and  purposes,  a» 
I  myself  might  or  could  do.  In  virtue  of  the 
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[Miwer  and  authority  aforesaid,  if  personally 
[ireseut.  hereby  ratifyia^  and  confirming  all 
aod  whatsoeyer  my  said  substitute  may  law- 

uts 
fully  do  by  yirtue  hereof.    Samuel    X    Oln- 

mark. 
klnger.    [Seal.]    Attest:    Geo.  H.  Young.    Con- 
rad Miller.    A.  Menline." 

'•State  of  Pennsylvania,  County  of  North- 
ampton—ss.:  On  the  1st  day  of  April,  A.  D. 
1890,  personally  appeared  before  me,  an  alder- 
man in  and  for  said  county  and  state,  Samuel 
Ginkinger.  and  by  due  course  of  law  aclutowl- 
edged  the  foregohig  indenture  to  be  your  act, 
and  desired  the  same  to  be  recorded  according 
to  law.  W'itnest)  my  hand  and  seal  this  Ist 
day  of  April,  A.  D.  1800.  Geo.  H.  Young, 
Alderman.    [Seal.]" 

Indorsed  on  said  letter  was  this  agreement, 
viz.: 

"And  the  said  Samuel  Ghikinger  further 
ismea  that  if  his  said  son,  Allen,  shall  provide 
for  him  Just  and  right  during  liis  natural  life, 
iliat  the  balance  remaining  of  bis  estate  shall 
be  for  his  compensation,  etc.,  in  getting  said 

pension,   etc.    Samuel    X    Uinkinger.    Attest: 

mark. 

Geo.  H.  Young.    Conrad  Miller.    A.  Menline." 

BmoeO  0.  Stewart,  for  appellant  A.  B. 
Howell,  for  appellee. 

GHKEN,  J.  This  is  an  action  to  recover 
money  alleged  to  be  tn  the  hands  of  the  de- 
fendant, but  belonging  to  the  plaintiff's  in- 
testate at  the  time  of  bis  death.  It  is  not  an 
action  upon  a  written  Instrument  of  any 
kind.  The  testimony  to  show  that  the  de- 
fendant had  money  in  his  bands  belonging 
to  the  plalntUTs  mtestate  was  entirely  and 
exclusively  in  paroL  In  order  to  understand 
the  case  at  all,  it  was  absolutely  necessary 
t(i  hear  that  testimony,  and  to  have  it  heard 
and  considered  by  the  jury.  When  the 
learned  court  below  excluded  the  testimony 
of  Menline,  and  struck  out  the  testimony  of 
Voung,  it  rejected  evidence  which  was  Indis- 
(lensable  in  determining  what  money  It  was, 
aud  how  much  there  was  of  It,  and  what  the 
circumstances  were  In  which  the  money  was 
re<^eived,  which  the  plaintiff  claims  belonged 
to  ber  Intestate,  and  was  received  by  the  de- 
fendant. There  was  a  little  testimony  left 
on  the  record— that  of  Miller— which  was  not 
excluded,  probably  because  its  excltision  was 
not  asked,  and  that  testimony  throws  some 
light  on  the  subject  of  contention.  But  the 
Kaiue  considerations  which  make  that  testi- 
mony competent  and  permit  It  to  be  ad- 
judged conclusively  require  the  admission 
<>(  the  rejected  testimony,  because  It  is  per- 
tioent,  material,  and  altogether  essential  to 
a  jost  determination  of  the  merits  of  the  con- 
troversy. Without  the  parol  testimony,  there 
■<<  but  little  more  than  mere  chaos  In  the 
tontention  of  the  parties.  There  are  but  two 
written  papers  in  the  case.    Both  were  In- 


troduced by  the  defendant.  One  of  them  has 
no  legal  meaning  whatever,  and  the  other  is 
unintelligible  without  the  help  of  the  parol 
testimony.  The  supposed  letter  of  attorney 
is  evidently  a  blank  form  for  a  substitution- 
ary letter  of  attorney  authorizing  another  at- 
torney to  act  in  place  of  the  one  first  ap- 
pointed. The  blank  Is  Inaccurately  filled, 
and  the  whole  only  authorizes  to  be  done 
those  things  which  are  specified  in  an  orig- 
inal letter  of  attorney,  which  never  existed, 
so  far  as  any  testimony  on  this  record  is  con- 
cerned. As  it  was  executed  by  the  princi- 
pal, and  not  by  the  attorney  originally  con- 
stituted, it  is  Impossible  to  resist  the  conclu- 
sion that  there  nerer  was  any  other  letter 
of  attorney  than  stich  as  this  paper  is.  It 
contains  no  autliority  to  do  any  specific 
thing.  Nevertheless  it  did  suffice  to  get  the 
pension  check  from  the  official  whose  busi- 
ness It  was  to  pay  it  out.  ^  The  only  other 
paper  In  the  case  is  a  paper  In  the  following 
words:  "And  the  said  Samuel  Ginklnger  fur- 
ther agrees  that  if  his  said  son,  Allen,  shall 
provide  for  him  Just  and  right  during  his 
natural  life,  that  the  balance  remaining  of 
his  estate  shall  be  for  his  compensation,  etc., 

hi* 
In  getting  said  pension,  etc.     Samuel    X 

mark. 
Ginkinger.  Attest:  George  H.  Young.  Con- 
rad Miller.  A.  Menline."  It  will  be  observed 
at  once  that  this  paper  does  not  purport  to 
be  a  complete  agreement,  nor  to  represent 
all  the  terms  of  any  agreement.  It  says, 
"And  the  said  Samuel  Ginkinger  further 
agrees."  What  was  the  precedent  part  of 
the  agreement  to  which  this  paper  was  the 
"further"  part  of  the  whole  agreement'; 
Where  is  it  to  be  found?  Not  in  any  pre- 
ceding written  agreement,  for  there  is  none. 
From  the  testimony  of  Young  it  appears  that 
this  paper  was  written  on  the  back  of  the 
supposed  letter  of  attorney,  but  as  that  in- 
strument contained  no  terms  of  any  agree- 
ment, and  only  purports  to  authorize  the 
doing  of  something  which  Is  not  defined  In 
any  manner  whatever,  it  cannot  be  regarded 
as  being  the  other  and  preceding  part  of  the 
second  paper.  It  Is  manifest  from  reading 
the  rejected  testimony  that  it  contains  the 
only  supplementary  matter  to  which  the 
written  paper  can  possibly  refer.  In  the 
light  of  that  testimony,  it  is  easily  under- 
stood. Without  it,  the  paper  is  unintelligible. 
It  is  evident,  therefore,  that  the  whole  of 
the  actual  contract  between  the  partie.t,  be- 
ing partly  In  parol  and  partly  in  writing, 
must  all  be  considered,  in  order  to  determine 
what  the  contract  really  was.  The  principle 
that  a  contract  which  Is  partly  In  writing 
and  partly  In  parol  becomes  all  parol,  Is  too 
familiar  to  require  the  citation  of  authori- 
ties. But  in  this  case  the  application  of  the 
written  paper  to  the  subject  of  contention  re- 
quires the  help  of  the  parol  testimony.  Thus 
the  paper  says  that  the  balance  of  the  in- 
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teetate's  "estate"  shall  belong  to  the  defend- 
ant, if  he  shall  provide  for  his  father  "just 
and  right  during  his  natural  life."  Whether 
this  comprehends  the  pension  money  only, 
or  other  estate  also,  requires  the  help  of 
parol  testimony.  In  any  point  of  view,  we 
think  it  was  error  to  reject  the  offer  of  proof 
by  the  witness  Menllne,  and  we  therefore 
sustain  the  third  assignment  of  error.  For 
the  same  reason  we  sustain  the  fourth  as- 
signment for  the  striking  out  of  the  testi- 
mony of  Young.  With  this  testimony  before 
the  Jury,  the  question  would  be,  what  was 
the  contract  between  the  parties?  If  the 
Jury  should  find  that  It  was  a  contract  for 
the  care,  protection,  and  maintenance  of  the 
Intestate  during  the  remainder  of  his  life, 
and  his  burial  after  his  death,  and  for  this 
purpose  the  Intestate  gave  to  the  defendant 
the  money  which  he  received  for  his  pension,- 
there  is  nothing  unlawful  in  such  a  contract. 
The  money  belonged  to  the  intestate.  Ue 
could  do  as  he  pleased  with  It.  And  if  It 
pleased  him  to  give  It  to  the  defendant,  who 
was  his  son,  in  consideration  of  his  agree- 
ment for  his  support  and  maintenance  dur- 
ing his  life,  he  was  perfectly  at  lit>erty  to 
do  so.  There  are  plenty  of  such  cases  in  the 
books.  We  do  not  discover  the  least  evi- 
dence of  imposition,  undue  influences,  or 
«ven  ordinary  solicitation  on  the  part  of  the 
defendant,  to  Induce  his  father  to  make  such 
an  arrangement.  On  the  contrary,  all  the 
testimony  shows  that  at  first  the  defendant 
declined  to  take  the  money,  and  It  was  only 
when  his  father  insisted  upon  his  taking  it, 
and  entering  into  the  arrangement  for  his 
-support  and  maintenance,  that  he  yielded. 

Nor  do  we  think  that  the  prohibitory  provi- 
sion of  the  pension  law  is  ai>plicable  to  the 
ca.se  as  it  now  appears  upon  the  testimony. 
There  is  no  evidence  whatever  of  any  agree- 
ment for  compensation  on  the  part  of  the  de- 
fendant for  his  services  In  obtaining  the 
pension,  nor  was  there  any  proof  of  any  de- 
mand or  claim  of  any  kind  for  any  compen- 
sation whatever.  On  the  contrary,  the  wit- 
ness Miller  being  asked:  "Q.  Tell  to  the 
Jury  what  was  said  at  the  time  by  you  and 
by  Allen  and  by  Samuel,"  replied:  "A.  When 
be  lianded  Mr.  Allen  Ginkinger  the  check  he 
said,  'I  want  yon  to  take  this  money,  and 
keep  it.'  He  said:  'I  have  no  more  nse  for 
it.  If  you  keep  me  until  I  die,  the  balance 
sliftll  be  yours.'  He  says:  'The  rest  of  my 
children  didn't  care  for  me.  I  cannot  go  to 
their  house,  and  they  can't  have  none  of  my 
money.'  Q.  What  did  be  say  about  Allen? 
A.  He  sHid:  'Alien  is  the  only  man  that 
cares  for  me,  and  looks  after  my  interest. 
He  got  my  pension.  He  shall  have  the  mon- 
ey that  remains  after  I  am  dead.'  "  The  wit- 
ness Young  said,  "Well,  Allem  Ginkinger 
handed  a  check  to  the  old  mam,  his  father, 
and  the  old  maa  told  Al.  that  he  wanted  him 
to  take  care  of  it  and  draw  the  money,  and 
then  Al.  said  he  couldn't  do  it,  and  the  old 


man  said  he  wanted  him  to  draw  the  money  ; 
and  I  was  requested  to  draw  up  a  power  ot 
attorney,  and  he  acknowledged  It,  that  Al. 
should  draw  the  money  and  take  care  of  it. 
*    *   *   Q.  You  say  the  old  gentleman  stated 
in  the  presence  of  AL  that  he  was  to  take 
care  of  it?    A.  *A1.,'  he  said,  'here  is  your 
check,  I  have  no  use  for  it,  yon  take  the 
money.'    He  said:   *I  don't  want  your  money. 
I  want  you  to  take  it' "    On  being  recalled 
he  was  asked:     "Q.  What  did  Allen  say  to 
him?    A.  Well,  Allen  said  to  him  first,  'Here 
is  your  check  for  this  money  for  your  pen- 
sion.'    And  he  said:     *I  don't  want  it.     I 
want  you  to  have  it,'    Al.  said:     'Here  is 
your  check.    I  have  no  business  with  it.'    '1 
want  you  to  have  it,  and  take  care  of  it' 
'Well,'  Al.  said,  'I  can't  .draw  the  money  for 
yon,  or  take  care  of  it,  unless  something  Is 
done.'    I  said  he  could  do  it  by  a  power  of 
attorney.    He  said  he  wanted  him  to  have  It. 
and  I  went  down  to  the  office  and  drew  it 
and  he  said,  'I  want  you  to  keep  me,  and  pro- 
vide for  me,  and  bury  me  when  I  am  dead, 
and  the  balance  you  are  to  have.'    •    •   • 
Q.  Did  the  old  gentleman  give  any  reason 
why  he  wanted  Allen  to  have  It?   A.  Be  said. 
'Through  you  I  got  the  pension,'  and  he  said. 
•The  rest  never  done  anything  for  me,'  and 
he  said,  'I  want  you  to  hare  it  as  long  as  1 
live,  and  when  I  am  dead  I  want  you  to  bury 
me,  and  the  balance  you  can  have.' "    This 
Is  practically  all  of  the  testimony  on  this 
subject,  and  we  really  cannot  see  anything 
in  It  that  Is  violative  of  the  prohibition  of 
the  pension   law.     Not  only  was   there   no 
agreement,  demand,  or  request  by  the  de- 
fendant for  any  compensation  for  his  serv- 
ices in  getting  the  pension,  but  he  delivered 
the  check  to  his  father,  and  declined  to  take 
It  back,  or  to  keep  the  money  when  he  was 
requested  to  do  so  by  his  father.     It  was 
only  when  his  father  repeatedly  expressed 
his  strong  desire  for  him  to  keep  him,  and 
provide  for  him  during  his  Ufe,  and  bury  him 
after  death,  that  he  yielded  to  his  father's 
wish,  and  agreed  to  do  as  hte  father  re- 
quested.   There  was  nothing  said  abont  his 
having  the  money  as  a  compensation  for  bis 
services  in  getting  the  pension,  and   it  is 
quite  manifest  that  when  the  scrivener  put 
Into  the  written  paper  the  words  "in  gettin;; 
said  pension,"  eta,  he  did  so  without  any  in- 
structions from  either  the  father  or  son  to 
that  ^ect.    But,  even  as  they  are  there  ex- 
pressed, it  Is  a  mere  redundancy,  as  the  pre- 
ceding part  of  the  paper  expressly  saya  that 
the  balance  of  the  money  was  to  belong  to 
the  son  as  compensation  for  his  providing 
for  his  father  during  his  life.    If  It  is  Tlewt.>d 
as  a  mere  gift,  and  the  obtaining  of  the  pen- 
sion was  the  reason  of  the  gift  it  would  not 
be  In  violation  of  the  pension  law.    This  wa!< 
expressly   decided   in   the  case   of   TJ.    8.    v. 
Brown,  40  Fed.  457.     The  court  said:      "If 
she  gave  him  tUe  money  of  her  own  free  will, 
without  any  demand  on  his  part,   tt   nut 
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bein?  withheld  or  letalned  by  him  agiinst 
her  wish,  wholly  out  of  gratitude  to  him  for 
a  friendly  service,  not  induced  by  the  fact 
that  a  promise  or  undertaking  exists  by 
which  he  Should  be  compensated  for  his 
serrlces;  or  by  his  setting  up  and  insisting 
upon  such  a  promise  or  understanding;  or, 
In  the  absence  of  It,  by  his  claiming  some 
merit  or  desert  on  his  part  for  such  service; 
Id  other  words,  if  the  money  was  paid  to 
him  wlthoot  any  demand,  request,  urgency, 
or  action  on  his  part  by  her,  of  her  own 
motion.— he  has  not  violated  the  section.'* 
Surely  this  is  sound  doctrine  and  good  sense. 
Unless  a  person  who  has  received  a  pension 
is  to  be  denied  the  common  right  of  property 
which  is  accorded  to  all  other  persons  of  dis. 
posin?  of  their  own  as  they  see  lit,  it  is  not 
poi^sible  to  doubt  the  correctness  of  the 
aba  re  ruUng.  It  is  Strictly  applicable  to  the 
facts  of  the  present  case,  as  we  understand 
them  npc«  the  testimony  now  on  record. 
We  think  tbese  views  control  the  disposition 
of  the  cause.  We  sustain  the  first  and  sec- 
ond assignments.  The  fifth  assignment  is 
Dot  sustained.  The  relevant  matter  under 
the  offer  mast  be  regarded  as  having  oc- 
cnrred  betwe^i  the  dead  father  and  the  son, 
and  not  between  the  son  and  some  other 
liTing  and  compet«it  person.  Judgment  re- 
versed, and  new  venire  awarded. 


THOMPSON  V.  OCEAN  CITY  K,  CO. 

(Court  of  Chancery  of  New  Jersey.    April  21, 

1897.) 

fcwcvcTiox — Practice— EviDEircE— Affidavits  — 
AccEPTASCi!  or  Street. 

1.  Thoujth  role  to  show  cause  why  injunction 
should  not  issne  may  be  gTant«d,  in  emergency 
cases,  on  bill  not  aworu  to  as  to  ail  the  facts, 
and  supported  by  affidavits  which  do  not  cou- 
taiu  strictly  leBol  evidence  aa  to  some  of  the 
facts,  complainant  cannot,  on  return  of  the 
role,  stand  on  them  aloue. 

2.  'W^cre  complainant's  right  to  an  injunc- 
tion aeainat  construction  of  a  railroad  in  front 
of  his  lots  rests  on  the  fact  of  his  land  abutting 
on  a  certain  street,  and  the  existence  of  the 
street,  according  to  the  biii,  arose  from  a  cer- 
tain map  made  by  his  predecessors  in  title,  and 
by  a  sale  of  the  lots  by  reference  to  the  map, 
existence  of  the  map  at  some  time  is  an  essen- 
tial fact  in  the  proof  of  the  existence  of  the 
street,  or  of  an  easement,  over  the  locus  in  quo, 
attached  to  complainant's  lots,  and  the  bill  and 
a  supporting  affidavit  furnish  no  evidence  of 
this,  though  the  bill  states  the  platting  on  the 
map,  and  the  filing  thereof  in  the  county  cleric's 
office,  and  affiant  deposes  generally,  with  re- 
8pe<-t  to  the  charges  of  the  bill,  that  the  same 
are  true  so  far  as  the  acts  and  deeds  relate 
to  complainants, — no  allusion,  however,  being 
made  in  the  affidavit  to  the  map,  and  complain- 
ant's reliance  for  his  rights  In  any  property 
outride  the  descriptive  limits  of  his  grant  being 
on  the  acts  of  his  predecessors  in  title. 

3.  There  is  no  evidence  that  an  ordinance 
ever  existed,  no  copy  thereof  being  produced, 
and  reference  thereto  in  the  supporting  affida- 
vit to  the  bill  for  injunction  being  only  by  way 
of  re<-ital. 

4.  An  ordinance,  passed  by  the  common  coun- 
cil of  a  borough,  authorizing  a  railroad  com- 
pany to  construct  its  road  along  a  certain  ave- 
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nne,  being  ultra  vires,  is  not  an  acceptance  by 
the  borough  of  the  avenue  as  a  street 

Action  by  Lewis  Thompson  against  the 
Ocean  City  Railroad  Company.  Heard  on 
rule  to  show  cause  why  an  Injunction  should 
not  be  allowed  restraining  defendant  from 
constructing  Its  road  along  Haven  avenue, 
in  Ocean  City,  in  front  of  complainant's 
property  abutting  on  said  street  Rule  dis- 
charged. 

The  bin  sets  out  that  the  Ocean  City  Im- 
provement Company  became  seised  of  a 
tract  of  land.  Including  the  locus  in  quo, 
and  plotted  the  same  into  streets  and  lots 
upon  a  map  which  la  filed  in  the  Cape  May 
county  clerk's  office;  that  one  of  these 
streets  was  named  "Haven  Avenue,"  and 
is  60  feet  in  width,  and  runs  from  Great  Egg 
Harbor  Inlet,  which  was  the  northerly  llirilt 
of  the  company's  land,  southerly  a  long  dis- 
tance; that  Haven  avenue  is  crossed  by  par- 
allel streets  numbered  consecutively  from 
First  street,  near  the  Inlet,  to  Fifty-Ninth 
street,  at  the  other  end  of  Haven  avenue; 
that  certain  lots  were  conveyed  by  the  Im- 
provement company  to  one  Wheaton,  four 
of  which  lots  were  conveyed  by  Wheaton  to 
one  Gleason  on  June  10, 1896,  who  conveyed 
the  same  lots  to  the  complainant  on  June  27, 
1896;  that  these  lots  were  conveyed  by  ref- 
erence to  the  plan  of  lots  upon  the  said  map, 
and  tw/)  of  the  lots  were  particularly  de- 
scribed as  lying  on  the  northwesterly  side 
of  Haven  avenue  with  a  frontage  of  80  feet 
on  the  avenue,  and  the  other  two  were  de- 
scribed as  lying  upon  the  southeasterly  side 
of  Haven  avenue,  with  also  80  feet  frontage 
upon  the  same.  In  1892  the  borough  of 
Ocean  City  was  created,  and  Included  within 
its  territory  the  lands  of  the  Improvement 
company.  The  Ocean  City  Railroad  Compa- 
ny was  Incorporated  June  8,  1896,  under  the 
general  railroad  act.  The  bill  charges  that 
the  borough  of  Ocean  City  passed  an  or- 
dinance purporting  to  confer  on  the  railroad 
company  the  right  to  lay  its  tracks  longi- 
tudinally along  Haven  avenue,  that  this  or- 
dinance was  vacated  by  the  supreme  court 
upon  certiorari,  and  that  this  company  is 
about  to  construct  its  road  through  the  said 
avenue  in  front  of  complainant's  tract.  The 
only  Important  affldavtt  annexed  to  the  in- 
junction bill  Is  that  of  Isaac  E.  McClaln. 
He  deposes  that  he  bas  had  read  to  him  the 
bill  of  complaint,  and  knows  the  contents 
thereof,  and  that  the  same  Is  true  so  far  as 
the  acts  and  deeds  relate  to  the  said  com- 
plainant, and  he  believes  them  to  be  true  so 
far  as  they  relate  to  the  acts  and  deeds  of 
others.  Especially  is  It  true  that  Lewis 
Thompson  is  the  owner  of  the  premises  In 
the  said  bill  described,  and  In  the  iwsseasioD 
thereof,  and  that  he  became  seised  thereof 
by  virtue  of  the  deed  tiiereln  recited,  and 
that  the  ordinance  passed  by  the  mayor  and 
common  council  of  Ocean  City,  authorizing 
the  Ocean  City  Railroad  Company  to  lay  Its 
tracks   longitudinally   in   and    along   Haven 
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avenae,  was  taken  to  the  supreme  court  of 
the  state  of  New  Jersey  by  writ  of  certio- 
rari duly  allowed;  that  judgment  has  been 
eulored  setting  aside  the  said  ordinance; 
that  the  said  Iiewls  Thompson  has  not  at 
any  time,  to  deponent's  knowledge,  consent- 
ed to  the  building  and  construction  of  the 
railroad  along  Haven  avenue  within  the 
l>orough  of  Ocean  City,  and  that  the  same  is 
now  being  constructed  against  his  wishes, 
objections,  and  consent;  that  the  said  Ocean 
City  Railroad  Company  has  commenced  to 
build  and  construct  its  railroad  in  the  said 
avenue,  running  thereon  at  or  near  Fifty- 
Second  street;  that  deponent  believes  that 
It  is  the  Intention  of  the  said  company  to 
push  Its  work  to  completion  unless  restrain- 
ed by  an  order  of  this  court;  that  the  route 
of  the  said  railroad,  as  appears  by  the  map 
on  flle  In  the  office  of  the  secretary  of  state, 
as  said  railroad  places  it,  is  on  said  Haven 
avenue,  from  First  street  to  and  Including 
the  point  where  they  are  now  at  work;  that 
deponent  believes  that,  if  the  said  railroad  is 
allowed  to  proceed  with  its  work,  said 
Thompson  will  suffer  irreparable  wrong  and 
injury;  that  his  property  will  be  greatly  de- 
preciated by  reason  of  such  railroad;  and 
further  deposes  that  Thompson  is  tempora- 
rily absent  from  his  place  of  residence,  and 
will  be  for  several  days,  and  that  deponent 
has  full  authority  to  act  for  him  .in  the 
premises.  The  remaining  affidavit  is  by 
Michael  Gleason,  who  conveyed  the  premis- 
es to  Lewis  Thompson,  and  says  that  he 
never  gave  any  consent  to  the  railroad  com- 
pany to  lay  its  tracks  along  Haven  avenue. 
On  this  bill  and  the  affidavits  annexed,  a 
rule  to  show  cause  was  allowed.  Upon  re- 
turn to  the  rule  no  answering  affidavits  are 
produced,  but  the  defendant's  counsel  rests 
his  objections  against  making  the  rule  ab- 
solute, and  allowing  a  preliminary  Injunc- 
tion, entirely  ujjon  the  ground  that  the  spe- 
cial affidavits  to  the  bill  are  Insufficient  to 
support  such  an  allowance. 

Henry  M.  Snyder  and  Samuel  H.  Grey,  for 
complainant  Robert  H.  McCarter,  for  de- 
fendant. 

REED,  V.  C.  (after  stating  the  facts).  It 
is  first  objected  that  the  affidavit  is  defective 
in  its  failure  to  show  that  Thompson  Is  the 
owner  of  the  four  abutting  lots.  It  is  sec- 
ondly objected  that  it  fails  to  show  that  such 
a  street  as  Haven  avenue  was  ever  dedicated 
in  the  manner  charged  in  the  bill,  namely,  by 
the  plotting  of  lots  and  streets  upon  a  map, 
and  by  a  sale  of  some  of  the  lots  by  reference 
thereto.  It  is  thirdly  objected  that  there  is  no 
proof  that  the  route  of  the  railroad  runs  along 
the  alleged  Haven  avenue.  It  is  fourthly  ob- 
jected that  there  is  no  legal  proof  of  the  ac- 
ceptance of  an  avenue,  if  dedicated,  or  of  the 
existence  of  an  ordinance  granting  privileges 
to  the  railroad  company,  or  of  the  vacation  of 
such  ordinance  by  the  supreme  court 


It  is  an  established  principle  in  this  court 
in  matters  of  injunction,  that  all  the  facts  nec- 
essary to  sustain  the  Injunction  must  be  veri- 
fied by  positive  proofs.    Perkhis  v.  Collins,  3 
N.  J.  Eq.  482;    Youngblood  v.  Schamp,  15  N. 
J.  Eq.  42;    Holdrege  v.  Owynne,  18  N.  J.  Eq. 
26.     The  rule  laid  down  In  Reboul's  Heirs  v. 
Behrens,  5  La.  79,  is  that  the  affidavit  must 
be  such  as  to  submit  the  party  to  the  penalty 
of  perjury  If  the  facts  sworn  to  appear  to  be 
otherwise.    This  obvious  rule  was  reiterated 
in  Catland  v.    McDonald,    13   La.    Ann.   44. 
In  Nusbaum  v.  Stein,  12  Md.  315,  a  party  had 
sworn  that  a  debt  was  due  to  him  on  four 
promls8oi7  notes,  which  notes  were  in  his  pos- 
session, and  it  was  held,  following  the  case 
of  Bank  v.  Poultney,  8  Gill   &  J.  332,  that, 
the  deponent   making  no  exhibition   of   the 
notes,  his  affidavit  could  not  be  regarded  as 
proof  of  the  debt    Campbell  v.  Morrison.  7 
Paige,  158,  was  a  case  decided  by  Chancellor 
Walworth  on  a^ieal  from  the  vice  chancel- 
lor, from  whom  an  Injunction  was  asked  by  a 
Judgment  defendant  to  restrahi  proceeding 
against  him  upon  the  Judgment  'nie  injunc- 
tion was  asked  for  on  the  ground  of  newly- 
discovered  facts  that  showed   usury   In  the 
transaction  out  of  which  the  Judgment  had 
sprung.    The  chancellor  held  that  the  exist- 
ence of  the  Judgment  and  execution  need  not. 
In  that  case,  be  sworn  to  positively,  because 
they  were  records  to  which  both  complainant 
and  defendant  were  parties,  but  that  this  was 
an  exception  to  the  general  rule  that  when  an 
injunction  was  asked  for  against  third  par- 
ties, if  the  complainant  did  not  know  personal- 
ly the  facts  constituting  the  ground  of  com- 
plalnarit's  case  against  such  third  persons,  he 
should  annex  to  the  bill  the  affidavit  of  those 
from   whom   the   information   was   derived. 
There  was  no  assertion  by  Chancellor  Wal- 
worth that  certified  copies  of  the  record  of  the 
Judgment  and  execution  should  be  annexed  to 
the  affidavit;   but,   if   the  rules  of  evidence 
pertaining  to  the  trial  of  causes  are  to  l)e  5p- 
plled  to  affidavits  to  Injunction  bills,  It  would 
seem  that  nothing  short  of  an  examined  or 
certified  copy  of  such  record  would  be  ade- 
quate proof  of  Its  existence.     It  would  seem 
that  the  same  rule  must  be  applied  to  distin- 
guish  between  testimony  that   is  admissible 
and  testimony  that  Is  nonevidential,  whether 
such  testimony  is  found  In  affidavits   to  be 
used  as  a  ground  for  obtaining  an  injunction, 
or  the  testimony  is  produced  In  open   court 
by  the  examination  of  vritnesses  to  support 
any  litigated  fact.    In  Railroad  Co.  v.  Stew- 
art, 19  N.  J.  Eq.  343-349,  there  was  an  ex- 
ception taken  to  a  schedule  annexed  to  the 
bill,  which  schedule  contained  the  depositions 
of  a  witness  taken  in  another  suit    The  ob- 
ject of  the  affidavit  was  to  support  a  bill  for 
an    injunction.    Chancellor    Zabrlskie    struck 
the  schedule  out  because  it  was  not   shown 
that  the  testimony  was  taken  in  a  suit  which 
was  pending,  and  also  because  a  certlfieil  or 
sworn  copy  of  the  deposition  was  the  l>e<t 
evidence.    On  appeal  this  view  was  atfiruicJ. 
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tbe  cblef  Justice  remarking:  "I  am  not  aware 
tliat  there  Is  any  relaxation  of  the  rules  of  evi- 
dence with  respect  to  afBtlavlts  annexed  to 
injunction  bills." 

But  It  can  be  urged  with  force  that,  If  this 
degree  of  strictness  Is  to  be  exacted  with 
every  application  for  a  preliminary  injunc- 
tion. It  will  destroy  in  many  instances  tbe 
efficacy  of  the  injunctive  power,  the  exercise 
of  which,  if  not  summary,  is  often  useless. 
In  respect  to  such  insistence  the  remarks  of 
Chancellor  Walworth  in  Campbell  v.  Mor- 
rison, 7  Paige,  158,  are  pertinent:  "In  such 
cases,  upon  a  bill,  sworn  to  by  the  complain- 
ant, charging  the  facts  upon  his  information 
and  belief,  and  showing  why  it  is  impossible 
to  procure  the  affidavit  of  the  person  from 
whom  he  derived  his  information  and  who 
knew  the  facts  charged,  the  injunction  mas- 
ter, instead  of  allowing  a  general  injunction, 
should  give  the  defendant  an  opportunity  to 
be  heard  by  directing  an  order  to  show  cause 
as  authorized  by  rule  32.  In  cases  of  emer- 
gency, where  serious  Injury  would  probably 
be  done  to  the  complainant  before  a  reason- 
able time  to  show  cause  would  expire,  the 
master,  upon  a  bill  thus  framed,  may  allow  a 
temporary  injunction  in  the  meantime."  Un- 
der the  rules  of  this  court,  particularly  rule 
122  respecting  rules  to  show  cause  in  Injunc- 
tion matters,  this,  I  think,  has  been  the  prac- 
tice in  this  state.  It  Is  proper,  in  emergent 
cases,  to  grant  such  rules  upon  testimony 
which  seems  the  best  that  can  be  obtained 
at  the  moment,  where  a  coudition  of  afFalrs 
appears  which  demands  an  ad  interim  stay  to 
prevent  probable  Irreparable  mischief  until 
strictly  legal  and  plenary  testimony  can  be 
produced  at  an  early  day.  Such  a  rule  was 
granted  in  this  case.  But,  as  already  re- 
marked, on  the  return  of  the  rule,  the  com- 
plainant stands  upon  the  affidavits  originally 
annexed  to  the  bill,  and  the  defendant  puts 
its  case  upon  the  insufficiency  of  those  affi- 
davits. The  rule  to  show  cause,  therefore, 
must  l>e  dealt  with  according  to  the  position 
80  assumed  by  the  respective  parties.  Tlie 
sole  affidavit  having  any  importance  what- 
ever is  that  of  McClain.  Now,  it  is  to  be  ob- 
served that  the  complainant's  right  to  an  in- 
Jimctlon  rests  upon  the  fact  that  the  com- 
plainant owns  land  abutting  uiran  a  street 
known  as  "Haven  Avenue."  The  existence 
of  this  street,  according  to  the  charges  in  the 
bin,  arose  from  the  plotting  of  certain  lots 
and  of  Haven  avenue  upon  a  certain  map 
made  by  the  Improvement  company,  the 
predecessors  in  title  of  tbe  complainant,  and  by 
a  sale  of  tbe  lots  by  reference  to  said  map. 
It  Is  obvious,  therefore,  that  the  existence  of 
this  map  at  some  time  is  an  essential  fact 
in  the  proof  of  the  existence  of  this  street,  or 
of  tbe  existence  of  an  easement  over  the 
locos  in  quo  attached  to  the  complainant's 
lot  Now,  there  is  not  the  slightest  allusion 
to  this  map  in  tbe  affidavit  of  McClaln.  It  is 
pePcelTed.  therefore,  that  It  Is  not  a  question 
whether  tbe  map  can  be  proved  otherwise 


than  by  the  production  of  the  map  Itself  or 
by  a  sworn  copy.  There  is  no  attempt  to 
prove  it  at  all.  The  bill.  It  is  true,  states  th'e 
plotting  upon  the  map  and  the  filing  of  the 
map  In  the  Cape  May  county  clerk's  office; 
but  in  respect  to  the  general  charges  of  the 
bill  McClain  generally  deposes  that  the  same 
are  true  so  far  as  the  acts  and  deeds  relate  to 
the  complainant.  This  general  affidavit  does 
not  touch  the  acts  of  the  predecessors  in  title 
of  the  complainant,  and  it  is  their  acts  upon 
which  the  complainant  relies  for  his  right  in 
any  property  outside  the  descriptive  limits 
of  his  grant.  So  there  is,  in  my  Judgment, 
no  evidence  of  the  existence  of  Haven  av<9- 
nue,  or  of  the  existence  of  any  easement 
over  land  adjoining  that  of  tbe  complainant 

But,  If  the  creation  of  the  map  had  been 
proven,  there  are  other  obstacles  standing 
in  the  way  of  an  injunction.  There  is  no  le- 
gal evidence  that  tbe  borough  of  Ocean  City 
ever  recognized  the  existence  of  a  street 
called  "Haven  Avenue"  In  a  way  that  implies 
an  acceptance  of  the  same  as  a  street.  The 
acceptance  of  the  street  is  alleged  to  spring 
out  of  the  passage  of  an  ordinance  confer- 
ring upon  the  defendant  the  right  to  run  its 
railroad  longitudinally  along  that  street. 
Now,  in  regard  to  the  existence  of  such  an 
ordinance,  this  is  what  McClain  has  to  say 
In  his  affidavit:  "The  ordinance  passed  by 
the  mayor  and  common  council  of  Ocean 
City,  authorizing  the  Ocean  City  Railroad 
Company  to  lay  its  tracks  longitudinally  in 
and  along  Haven  avenue,  was  taken  up  to 
the  supreme  court  of  New  Jersey  by  a  writ 
of  certiorari,  and  judgment  has  been  entered 
in  said  court  vacating  and  setting  aside  the 
said  ordinance."  There  Is  no  copy,  either 
certified  or  examined,  of  the  ordinance  pro- 
duced, and  its  existence  Is  alluded  to  only 
by  way  of  recital.  There  is,  therefore,  no 
evidence  that  such  an  ordinance  ever  exist- 
ed. Concerning  the  judgment  of  the  supreme 
court  setting  aside  said  ordinance.  It  Is  to  be 
observed  that  It  stands  in  the  same  attitude 
in  respect  to  Insufficiency  of  proof  as  the  or- 
dinance itself.  But,  If  the  ordinance  had 
been  proved,  this  defect  of  proof  in  regard  to 
the  judgment  would  not  matter,  for  this  court 
would  Itself  Judge  of  the  validity  of  the  or- 
dinance as  a  question  arising  in  connection 
with  the  other  equitable  relief  prayed. 

But,  further,  if  the  ordinance  and  the  Judg- 
ment of  the  supreme  court  had  been  proved, 
I  am  of  the  opinion  that  its  passage  would 
not  have  been  an  act  of  acceptance  by  the 
borough  of  Haven  avenue  as  a  street.  It 
may  be  conceded  that,  when  the  mayor  and 
members  of  the  common  council  voted  for  or 
approved  the  ordinance,  each  had  In  mind  the 
existence  of  a  street  known  as  "Haven  Ave- 
nue." But  the  Individual  recognition  of  the 
existence  of  a  street  by  members  of  a  com- 
mon council  cannot  be  regarded  as  a  munici- 
pal acceptance  of  that  street  While  it  is 
true  that  an  acceptance  need  not  be  evi- 
denced In  any  formal  way,  yet,  If  the  act  r» 
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lied  nptm  as  constitating  the  acceptance  is  a 
leglBlative  act,  it  must  "be  evidenced  witlt 
I^slative  formality.  It  mast  be  eltber  br 
ordinance  or  resolutioa  passed  at  •  legal 
meeting  of  tlie  members  of  tlie  legisIaUTe 
body.  Now,  the  act  of  tbe  borougti  legialsr 
tnce  in  this  instance  was  a  complete  nnllit?. 
It  \raa  extra  Tires.  It  has  no  legidatlre 
qaality  whatever.  The  mere  fact,  therefore, 
that  the  members  intended  to  do  something 
which,  if  they  had  had  the  power  to  do,  would 
have  implied  that  Haven  avenue  existed  as  a 
street,  can  amount  to  no  more  timn  tliat  each 
imdlvidual  had  this  in  mind,  but  that  they, 
as  a  legislative  body,  failed  to  express  it. 
Now,  it  is  true  that  without  an  acceptance, 
aosuming  the  proof  of  dedication  to  be  com- 
plete, the  complainant  would  have  an  ease- 
ment still  in  the  locus  in  quo,  and  easements 
of  tills  liind,  under  certain  conditions,  equity 
will  iNTOtect  against  invasion.  But  where  it 
does  not  a]M>ear  that  the  easement  is  serloas- 
ly  Impaired  by  obstructions  put  in  tbe  way 
«(  access  to  complainant's  land,  courts  of 
equity,  particularly  as  against  public  or  quasi 
public  enterprises,  hesitate  to  interfere.  Wake- 
man  v.  Railroad  C!o.,  35  N.  J.  Eq.  496;  Boo- 
raem  v.  Railroad  Co.,  40  N.  J.  Eq.  557,  S 
Atl.  106;  Dodge  v.  Railroad  Co.,  43  N.  J.  Eq. 
351,  11  Atl.  751.  Indeed,  where  the  trespass 
Is  upon  an  accepted  street,  an  injunction  wilt 
Dot  Toe  granted  where  the  injury  Is  slight 
compared  to  the  inconvenience  of  the  public. 
or  where  there  is  left  a  complete  remedy  at 
law.  Higbee  v.  Transportation  Co.,  20  N.  J. 
Eq.  436;  Railroad  Co.  v.  Pnidden,  Id.  580. 
But  whether,  if  the  existence  of  a  street  In 
front  of  complainant's  property  was  proven, 
an  injunction  should  issue,  under  the  condl- 
ti<m8  displayed  by  the  affidavits  in  tliis  case, 
need  not  now  be  decided.  Upon  the  other 
grounds  stated,  the  rule  to  show  cause  must 
be  discharged,  and  tlie  writ  reused. 


CONSOLIDATED  TRACTION  CO.  v. 
THALHEIMER  et  ux, 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  1.  1897.) 

Street  Cab  — IxJOKT  to  Pashksoek— Costribu- 
Toav  Kkouobncc 

1.  The  occnrrence  of  a  "lurch"  or  "jerk"  of 
a  street  car,  of  sufficient  violence  to  throw  off 
the  car  a  passenger  who  had  notified  the  con- 
ductor of  hei  desire  to  get  off  at  Fifth  street, 
and  who.  after  the  conductor  called  out  "Fifth 
street,"  had  arisen,  and  Rone  to  the  rear  door, 
in  pieparation  for  alighting,  justifies  an  infer- 
ence of  some  breach  of  the  duty  owed  to  her 
by  the  carrier,  and  falls  within  the  maxim,  "res 
ipsa  loquitur. 

2.  A  passenKer  on  a  street  car  who,  on  i)e- 
ing  notified  that  the  car  is  approaching  the 
pomt  wliere  he  desires  to  leave  it.  ^ets  up,  and 
goes  to  the  door  of  the  car,  while  it  is  in  motion, 
for  the  purpose  of  beinic  ready  to  alight,  is  not 
necessarily  guilty  of  negligence.  Such  conduct 
is  not  per  se  negligent.     Whether  it  is  ao  or 


not  is  for  the  Jury  to  finA  under  tiie  eiceum- 

stances. 

McGiU,  Ch.j  and  Gummere.  Van  Sydicl,  and 
Nixon,  Jj.,  dissenting. 

(Syllabus  by  the  Court) 

'  Error  to  circuit  court,  Essa  county. 

Aetion  by  Alltert  Thalheimeg  and  wife 
against  the  Consolidated  Traction  0>mpaiiy. 
Judgmoit  for  {daiutiifs,  and  defendant  brings 
&ctor.     Affirmed. 

Joseph  Coult,  for  plaintiff  In  error.  Samuel 
Kallsch,  for  defendants  In  error. 

MAGIE,  J.    The  JittdipBeBt  In  this  case  was 
recovered  by  Albert  Tliaiheimer  and  iiis  wife 
against  tbe  Consolidated  Traction  Gempauy, 
for  damages  sustained  by  eaich  et  them  from 
an  injury  to  Mts.  ThaUteimer,  for  wliich  tbe 
jury  found  the  tractloa  oompany  to  be  Uat^ 
The  questions  raised  by  the  asslgmaents  of 
error  can  all  be  considered  lutter  the  assign- 
ment which  cliallenges  the  cacrectness  of  the 
refusal  of  the  trial  judge  to  aoBSnit  the  plain- 
tifCs  below.     When  the  metioB  to^  noasvit  was 
made,  the  only  evidence  of  the  liability  of  tlie 
traction  company   was  that  given  by    Mrs. 
Thalheimer.     If  believed,  the  evidence  estab- 
lished the  foilowhig  facts:    Tliat  Mrs.  Thal- 
heimer was  a  passenger  in  a  street  ear  operat- 
ed by  the  traction  company,  and  numing  «p- 
on  Orange  street,  in  the  dty  e£  Newark,;  that 
she  notified  the  conductor  of  the  ear  that  she 
desired  to  alight  therefrMn  at  Fifth  street 
(which  crossed  Orange  street);    that,   when 
the  car  approached  Fifth  street  the  conductor 
called  out  the  nsBie  of  tliat  street;   that  site 
got  up  from  her  seat,  while  the  car  was  still 
in  motion,  and  walked  to  the  rear  door  of  the 
car,  which  was  open,  and  wliea  she  arrived 
at  the  door,  and  was  just  eoming  out  of  it, 
she  was  thrown  into  the  street  by  a  move- 
meat  of  the  car,  which  she  called  a  "lurch" 
or  a  "Jerk,"  and  descriiied  as  of  sulficieut 
force  to  "throw  her  right  otE."     The  fall  pro- 
duced serious  injury.     The  motion  to  nonsuit 
was  put  upon  two  grounds:    (1)  That  the  evi- 
dence failed  to  show  any  breach  of  the  duty 
which  tlie  traction  company  owed  to  its  pas- 
senger,   Mrs.    TbaUieimer;    and   (2)  that,    if 
such  breach  of  duty  could  be  inferred,  the  evi- 
dence disclosed  that  she  had  contributed  to 
her  injury  by  her  own  negligence. 

After  the  motion  was  denied,  tbe  traction 
company  gave  evidence  which,  if  believed, 
showed  that  Mrs.  Thalheimer  fell  upon  the 
street  after  she  had  safely  alighted  from  the 
car,  and  which  might  JiusUfy  the  inference 
tiiat  her  fall  was  due  to  the  inequalities  of 
tlie  surface  c^  the  street,  wfaieh  was  paved 
with  cobble  stones.  Upon  an  appUcatioiD  for 
a  new  trial,  a  serious  question  would  be  pre- 
sented as  to  the  weight  of  this  confiicUng  tes- 
timony; but  upon  error  the  weight  oC  testi- 
mony cannot  be  considered.  Our  review  is 
limited  to  the  oonsideratioii  of  the  question 
whether  Mrs.  Tbalheimer's  evidence,  Vt  cre- 
dence were  given  to  it,  was  sufficient  to  ^>tiib- 
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Itah  the  UablUty  vt  ihe  tmcttoB  CMupuiy  to 
answer  for  her  iajBy. 

The  cantentlon  UmU;  the  eviaesce  In  qnestioa 
ma  insulBcteKt  to  sbow  a  temch  of  the  duty 
which  the  tiaeUan  eompanr,  as  »  carrier  «f 
pMaengers,  owed  -to  Mxs.  Thafiielmer,  cannot. 
In  my  Jnd^ent,  prevaU.  That  duty  haa  been 
deBolbed  bi  thla  «oart  aa  calling  for  a  high 
degree  of  cate.  Ridlway  Od.  <r.  Lee,  SO  N.  3. 
Law,  438,  14  AtL  €63.  Aa  street  cars  run  up- 
on ralla  fixed  and  levdad  ia  ttie  highway,  and 
not  permitting  lateral  ■■otim,  and  are  prorM- 
ed  with  brakes  w1il«b,  wliea  applied  quickly, 
or  when,  after  being  applied,  are  rdeased 
qolefcly,  before  the  nKmentum  «C  fbe  car  has 
been  orercome,  pseduoe  known  meclianlcal 
effects  upon  -peiamie  an  Hie  car,  the  ecemv 
reace  at  -a  Iwxsh  or  Jak  of  the  violence  de- 
scribed f aiily  fnatnea  an  laf efenee  that  either 
the  tracks  ware  hnpnopeMy  Udd,  or  were  out 
ot  order,  or  tbe  brains  ^weiK  impropei^y  han- 
dled. At  aa  erranta,  tSie  Daet  that  such  a 
hirch  or  Jerk  occixrea  as  wonld  ttave  been  nn- 
Bkely  to  oecnr  if  fsoper  care  bad  been  exer- 
el«ed  brings  ifhe  owe  iwttMta  Ae  maxim,  "res 
Ipsa  leqaitnT,"  aa  <eBpoiind«d  ia  Oie  court  ot 
eiron  tai  Bahr  T.  Lombard,  58  N.  J.  Law, 
233.  a  AtL  SM,  aad  28  AtL  1«7,  and  tn  this 
conit  hi  Eteatric  Co.  ▼.  Siw«et,  S7  N.  J.  Law, 
224, 80  AtL  0B3.  TTtae  caaelast  cited  was  re- 
▼eraed  by  the  coart  of  envrs  (31  Atl.  721), 
bat  the  tinttaama  on  Uds  aul^eet  was  not  there 
questlaned. 

Tbe  contention  that  the  evMeDce  fihowed 
that  IftB.  TbalheiaBer  was  g«nty  eC  centribu- 
tory  aegUgeMce  Is  no  better  f  oanded.  When 
notifled  that  the  car  was  near  the  place 
where  die  wished  to  get  oat,  she  arose,  and 
went  to  tbe  door  of  the  car,  as  fhonsonds 
of  passengers  in  such  can  daily  and  hoor- 
ly  do.  Her  movement  was  made  in  prepa- 
ration tor  speedily  leavias  the  car.  Sacb 
conduct  Is  not  negligent  per  se.  Xlcluds  r. 
Railroad  Co.,  38  N.  T.  131;  Wylde  v.  Rail- 
road C!o.,  53  N.  Y.  MB.  It  may  be  ques- 
tioned whether  the  evidence  of  her  movement 
would  justify  an  inference  of  n^ligence,  but, 
at  the  most,  tt  wbb  a  question  for  the  Jury 
whether.  In  iirepartaig  to  leave  the  car,  Mrs. 
Thalheimer  was  acting  without  proper  care. 
No  ecrw  being  discovered  in  the  conduct  of 

tbe  case  in  the  trial  eemt,  the  Judgment 
tlioiild  be  affirmed. 

McGILIi.    Ou,    and    GUMMSBE,    VAN 
6YCKEL,  and  NIXON,  JJ.,  dlsunt. 


KBTLINE  V.  STATU. 

(Snpreme  Court  of  New  Jersey.     Feb.  Term, 

1S9«.) 

LomRiBS  —  IXBiorMSNT  —  Omksioh  or  Djltk  — 
Amehdmcnt. 
Where,  thiongh  oversight,  the  date  was 
not  hraerted  in  an  indictment  for  an  oCFense 
■cainst  the  act  relating  to  Ivtterrcs,  it  was 
proper  to  permit  the  state  to  amend  by  inaen^ 


faig  it  on  the  trial,  Trnder  1  <9en.  St.  p.  1128, 
pL  42,  ti,  declariag  that  no  imUettneat  shall 
be  insufficient  for  omissioa  to  state  tiie  time  ^t 
which  the  offense  was  committed,  where  time 
Is  not  of  the  essence  of  the  offense,  and  per- 
mitting an  amendment  to  be  made  in  audi  ease. 

Error  to  court  of  quarter  sessions,  Cam- 
den county. 

One  Ketline  was  convicted  of  an  offense 
•against  the  act  relating  to  lotteries,  and 
tirlngs  error.     Affirmed. 

Argued  November  term,  1895,  before  BEAS- 
"LET,  O.  J.,  and  MAGIB  and  LUDLOW,  JJ. 

John  J.  Crandall,  for  plaintiff  in  error. 

BEASLEY,  C  J.  Ttie  defendant  was  con- 
victed of  an  offense  against  the  act  relating 
to  lotteileB.  At  the  trial  tlie  counsel  of  the  de- 
fendant moved  to  quash  (he  iadlctuent  for  the 
reason  that  the  date  of  the  commiBsion  of  the 
oflTense  was  not  stated  tiiereia;  a  Uaalc 
sxiace  for  the  insertion  of  such  time  apiiear- 
Ing  on  the  face  of  the  Indictment,  which,  tv 
oversight,  had  not  been  filled  uiji.  The  mo- 
tion was  overruled,  and  the  state  was  pennJt- 
ted  to  supply  the  omitted  date  t>y  amendment 
The  court  is  of  opinion  that  the  Judicial 
course  taken  at  the  trial  was  whoUy  unob- 
jectionable. The  date  was  a  mere  form.  In 
no  wise  incorporated  with  the  crime  as  a 
constituent  part  of  it.  Such  a  slip  as  this 
was  cured  by  the  provision  in  the  act  relating 
to  criminal  procedure,  which  declares  "that 
no  indictment  for  any  offense  shall  be  held 
insufficient  for  omitting  to  state  the  time  at 
which  the  offense  was  committed,  in  any  case 
where  time  is  not  of  the  essence  of  the  of- 
fense." 1  Gen.  St  p.  1128,  pL  4Z  The  forty- 
third  section  of  the  same  statute  authorizes 
amendments  to  be  made  in  such  InstancesL 
Let  the  Judgment  be  affirmed. 


WKBDR  «t  al.  v.  STATE. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 

March  1,  1687.) 

BkCOOVISA!>CB— DlSCHAROI. 

IBJetry  of  nolle  prosequi  by  order  of  court 
on  motion  of  the  prosecutor  does  not  discharge 
from  liability  sureties  on  recogniEance  conS- 
tioned  that  accused  will  first  appear,  and  stand 
to  abide  "the  order  and  judgment  of  the  court 
in  the  premises,  and,  in  the  second  place,  will 
not  depart  the  said  coart  without  leave,"  it 
appearmg  that  he  did  depart  the  court  without 
leave. 

Dixon,  Barlsnlow,  Dayton,  and  Hendriclcson, 
JJ.,  dissenting. 

Error  to  court  of  general  quarter  sessions, 
Hudson  county;   Hudspeth,  Judge. 

Action  by  the  state  against  Charles  Weber 
and  others  on  a  recognizance.  Judgment  for 
the  state.    Defendants  bring  error.   Affirmed. 

A  defendant  in  a  criminal  proceeding,  be- 
ing charged  on  an  indictment,  pleaded  not 
guilty,  and  the  plaintiff  in  error  entered  with 
him  into  a  recognizance  in  the  usual  form  for 
his  appearance,  etc.  This  suit  was  brought 
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on  this  recognizance,  the  alleged  breach  be- 
ing the  nonappearance  of  the  defendant 
At  the  trial  the  minutes  of  the  criminal  court 
were  produced,  and  upon  them  these  three 
entries  relative  to  this  case  appeared,  to  wit: 
"Oct  23/91.  On  motion  of  the  prosecutor, 
C.  H.  W.,  a  nolle  prosequi  is  entered  in  this 
case."  "Not.  7/94.  The  above  nolle  prose- 
qui is  erased  by  order  of  the  court"  "Jany. 
7/95.  The  above  bail  is  declared  forfeited 
by  the  court  on  motion  of  the  assistant  pros- 
ecutor, J.  N.  N.,  the  defendant  failing  to  ap- 
pear for  trial."  In  the  present  action  on  the 
recognizance,  the  trial  court  ordered  a  Judg- 
ment in  favor  of  the  state.  The  case  is  be- 
fore this  court  on  writ  of  error. 

Rand(dph,  Ck>ndlct  &  Black,  for  plalntltCs  in 
error.    O.  H.  Wtnfleld,  for  the  State. 

BBASLEY,  0.  3.  (after  stating  the  facts). 
This  writ  of  error  rests  upon  the  assumption 
tliat  when,  in  the  criminal  court,  an  order 
was  entered  in  the  minutes,  that  put  an 
end  to  the  then  pending  prosecution;  that 
thereby  the  obligation  of  the  recognizor  was 
conclusively  discharged.  In  the  brief  of 
counsel  the  problem  Is  thus  formulated: 
"The  entry  of  a  nolle  prosequi  by  the  order 
of  the  court  on  motion  of  the  prosecutor  is 
a  discharge  of  the  bail."  But  this  court  is 
of  opinion  that  this  contention  is  a  manifest 
fallacy.  In  order  to  sustain  the  proposition, 
it  would  be  necessary  to  suppress  an  impor- 
tant and  clearly  expressed  stipulation  in  the 
recognizance  itself.  As  appears  from  the 
pleading  in  the  case,  this  instrument  now 
in  question  is  In  the  proper  and  customary 
form,  and  imposes  a  twofold  obligation;  that 
is  to  say,  that  the  defendant  in  the  indict- 
ment will  first  appear  and  stand  to  and 
abide  "the  order  and  judgment  of  the  court 
In  the  premises,  and,  in  the  second  place, 
will  not  depart  the  said  court  without  leave." 
In  the  present  Instance  this  latter  stipulation 
was  admittedly  violated,  as  there  is  no  pre- 
tense that  the  withdrawal  of  the  defendant 
from  the  court  had  been  Judicially  sanction- 
ed. And  it  is  also  to  be  noted  that  this  en- 
gagement that  the  defendant  will  not  depart 
the  court  without  leave  is  not  merely  ancil- 
lary to  the  promise  that  be  will  abide  the 
Judgment  of  the  court  but  it  is  an  addi- 
tional and  independent  term  of  the  contract. 
In  its  absence,  our  criminal  procedure  would 
be  radically  Imperfect.  It  is  intended  to 
provide,  and  does  provide,  for  the  occasion 
when  a  particular  form  of  prosecution  may 
be  terminated,  but  when,  in  another  mode, 
the  prosecution  is  to  be  continued.  In  the 
case  before  the  court  a  nolle  prosequi  was 
entered,  the  effect  of  which,  if  It  remained 
in  force,  was  to  vacate  and  annul  the  then 
existing  Indictment,  but  it  did  not  conclude 
the  prosecution  for  the  offense,  for  another 
Indictment  could  have  been  found.  And  if, 
in  that  condition  of  things,  the  prosecutor 
had  stated  to  the  court  that  the  state  in- 


tended to  present  the  matter  to  the  next 
grand  Jury,  it  Is  obvious  that  the  court  if 
applied  to,  woold  not  have  ordered  an  ex- 
oneration to  have  been  entered  in  the  ball 
piece.  The  importance,  therefore,  of  the 
requisition,  that  the  defendant  in  the  prose- 
cation  cannot  be  discharged  ontil  he  has  ob- 
tained formal  Judicial  consent  to  such  resnlt, 
is  plainly  apparent.  In  the  present  instance 
there  is  much  reason  to  believe  that  if  the 
motion  had  been  made  to  discharge  the  pris- 
oner on  the  ground  that  a  nolle  prosequi  bad 
occurred,  such  motion  would  have  been  re- 
jected. Inasmuch  as  the  rule  for  Judgment  on 
the  abandonment  of  the  existing  procedure 
was  ordered  to  be  erased  from  the  minntes, 
the  Implication  being  that  the  entry  had 
been  made  by  mistake,  or  without  anthority. 
If  this  were  a  case  in  which  a  Judgment 
would  put  an  end  absolutely  to  the  prosecu- 
tion for  the  offense,  such  as  wonld  &Mne  on 
a  verdict  of  acquittal  or  conviction,  an  en- 
tirely different  question  from  that  we  are 
now  considering  would  have  been  presented, 
for.  In  view  of  such  a  final  determination, 
the  stipulation  not  to  depart  from  the  court 
without  leave  would  have  been  bereft  of  all 
substantial  force.  What  the  effect  of  such  a 
course  of  law  would  be  It  is  not  necessary 
to  consider.  All  that  the  court  at  present  de- 
cides is  that  the  cessation  of  the  criminal 
proceeding  in  a  certain  form  leaving  a  po- 
tentiality of  Its  further  prosecution  in  a  dif- 
ferent method  does  not  Ipso  facto  discharge 
a  defendant  from  the  obligation  of  his  recog- 
nisance. As  it  appears  from  the  record  be- 
fore us  that  the  defendant  did  depart  the 
court  without  leave,  the  recognizance  was 
thereby  forfeited,  and  the  judgment  should 
therefore  be  affirmed. 

NIXON,     BARKAIiOW.     DAYTON,     and 
HENDBICKSON,  JJ.,  dissent 


BABR  V.  YOORHBBS  et  aL 

(0>urt  of  Errors  and  Appeals  of  New  Jersey. 
April  3,  1897.) 

DlSCOTCaV  IS    BqOITT— UllSiLTISFISD   JOOOMBNT— 

Appbalabls  Ordbb. 

1.  In  proceedings  In  chancery  in  aid  of  an 
nnsatlBfied  judgment  and  execution  (1  Gen.  St. 
p.  388,  U  88-94),  an  interlocntory  order  for 
discovery  should  specify  the  place  for  defend- 
ant's appearance. 

2.  In  such  proceedingrs  an  Interlocutory  or- 
der forbidding  payment  or  transfer  by  or  to  a 
judgment  debtor  can  only  be  supported  by  al- 
legations of  a  specific  debt  or  trust  proved  by 
oath. 

3.  An  order  containing  such  a  pn^bitioa  is 
appealable. 

(Syllabus  by  the  Ck>nrt.) 

Appeal  from  court  of  chancery. 

Bill  by  John  S.  Voorhees  and  Theodore  B. 
Booraem  against  Henry  J.  Barr.  From  an 
order  of  the  court,  defendant  appeals.  Re- 
versed. 
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lUa  aiveal  ia  taken  by  a  defendant  to  a 
bill  In  cbancery  from  the  following  otiec 
made  ex  parte  upon  the  filing  of  the  bill: 
"It  appearing  to  the  court  that  the  said  com- 
plainants have  filed  their  bill  of  complaint 
herein,  setting  forth  that  they  are  the  owners 
ct  a  lodgment  recoTered  against  the  defend- 
ant, Henry  J-  Barr,  In  the  Inferior  court  of 
common  pleaa  of  the  county  of  Middlesex, 
and  that  an  execution  against  the  pn^erty 
of  the  said  defendant  has  been  issued  thereon 
and  returned  wholly  unsatisfied,  leaving  an 
amount  remaining  due  exceeding  one  hun- 
dred dollars,  exclusive  of  costs,  and  praying 
the  aid  of  this  court  In  the  premises;  and 
opon  reading  the  said  bill,  verified  according 
to  law:  It  is  on  this  12tb  day  of  December, 
1886,  ordered  that  the  said  defendant  appear 
and  make  discovery  on  oath  concerning  his 
property  and  things  in  action,  before  James 
H.  Tan  Cleef.  Esq.,  one  of  the  masters  of 
this  court,  on  the  17th  day  of  December,  in- 
stant, at  the  hour  of  ten  o'clock  In  the  fore- 
noon; and  the  said  Henry  J.  Barr  is  hereby 
restrained  from  transferring  any  property, 
money,  or  thing  in  action  belonging  to  blm, 
or  hMd  la  trust  for  blm,  except  where  such 
trust  has  proceeded  from  Bome  person  other 
than  the  said  defendant,  and  except  such 
property  as  Is  now  reserved  by  law,  until  the 
further  order  of  the  court  in  the  premises." 
The  only  verification  of  the  bill  was  as  fol- 
lows: "John  S.  Yoorhees  and  Theodore  B. 
Bowaem,  the  above-named  complainants,  be- 
ing eadi  duly  sworn  according  to  law,  on 
their  several  and  respective  oaths  say  that 
they  have  read  the  foregoing  bill  of  com- 
plaint, and  that  the  matters  and  things  there- 
in contained,  so  far  as  they  relate  to  their 
own  acts,  are  true;  and,  so  far  as  they  re- 
late to  the  acts  of  others,  they  believe  them  to 
be  true." 

Alan  H.  Strong,  for  appellant  John  S. 
Voorbees,  for  respondents. 

OOIJilNS,  J.  (after  stating  the  facts).  The 
order  aivealed  from  can  find  no  support  else- 
where than  In  those  provisions  of  the  chan- 
cery act  that  authorise  proceedings  in  aid  of 
unsatiafled  Judgments  at  law.  They  are  sec- 
tions 88-^  p.  380,  1  Gen.  St  That  statute 
will  not  sustain  the  order.  The  direction  to 
appear  and  make  dlscoveiy  Is  void,  because 
no  place  is  specified  for  that  purpose,  as  re- 
quired by  section  90.  It  is  argued  tliat  the 
order  may  be  helped  by  the  subpoena  ad 
testificandum  authorized  for  witnesses  under 
section  92,  but  we  hold  otherwise.  The  ex- 
press provision  as  to  a  defendant  excludes 
any  inference,  by  construction,  that  he  Is  a 
witness.  There  is  sound  reason  for  the  re- 
quirement that  the  order  shall  name  time  and 
place  for  the  defendant's  appearance.  The 
court  and  not  the  complainant  should  decide 
wliat  is  reasonable  In  that  regard.  A  com- 
plainant ought  not  to  have  the  power  arbi- 
trarily to  compel  the  defendant  to  travel  to 


a  distant  part  of  the  state.  Witnesses  may 
safely  be  left  to  ordinary  subjection  to  sub- 
poena. The  prohibition  of  transfer  of  prop- 
erty is  unwarranted.  Such  a  prohibition,  un- 
der the  statute,  cannot  be  general,  but  must 
be  directed  to  a  specific  debt  or  trust,  pointed 
out  in  the  bill,  and  proved  by  oath  to  exist 
Yeriflcation  on  belief  Is  sufficient  for  an  or- 
der for  discovery,  but  not  for  an  order  for- 
bidding transfer  or  payment  Whether  an  or- 
der simply  requiring  a  defendant's  appearance 
for  discovery  is  appealable,  we  do  not  decide. 
The  order  appealed  from  must  be  wholly  re- 
versed. 


CONSOLIDATHD  TRACTION  CO.  v. 

HAIGHT. 

(Court  of  Elrrors  and  Appeals  of  New  Jersey. 

March  8,  1897.) 
Btbbbt  Railwats  —  Collision   with  Vbhicls  — 

COSTBIBCTORT   NbOLIOESCS— iNgTRCOTIONS. 

1.  A  trial  Judge,  although  requested  by  coun- 
sel, is  not  required  to  charge  abstract  legal 
principles  not  applicable  to  the  facts  appear- 
ing in  evid«ice. 

2.  In  the  case  of  a  trolley  car  overtaking  an- 
other vehicle  directly  in  a  line  with  its  prog- 
ress, and  a  possible  obstacle  in  ita  way,  a 
proper  regard  for  the  rights  of  others  requires 
that  the  car  be  reduced  to  such  control  that  it 
may  be  brought  to  a  standstill,  if  necessary, 
before  reaching  the  obstructing  vehicle. 

3.  Such  timely  warning  of  the  approach  of  a 
trolley  car  must  he  given  as  will  enable  others 
to  avoid  any  danger  from  it 

4.  It  is  the  duty  of  others  not  to  obstruct 
the  track,  but  a  violation  of  such  duty  does 
not  necessarily  constitute  such  contributory 
negligence  as  will  relieve  the  trolley  company 
from  responsibility  for  an  accident  whidbi 
might  have  been  avoided  by  the  exercise  of 
proper  care. 

6.  It  is  not  under  all  drcumitances,  negli- 
gence per  se  not  to  look  and  listen  before 
crossing  a  trolley  track 

(Syllabus  by  the  Court) 

Error  to  supreme  court. 

Action  by  Albert  Haigbt  against  the  Con- 
solidated Traction  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Depue  &  Parker,  for  plaintiff  In  errw.  Sam- 
uel Kiilisch,  for  defendant  in  error. 

DAYTON,  J.  September  8,  1894,  an  elec- 
tric car  of  the  Consolidated  Traction  Com- 
pany, going  along  Henderson  street  ih  Ja^ 
sey  City,  collided  with  the  rear  part  of  a 
truck  moving  ahead  of  It  The  coIllsloD 
threw  down  Albert  Halght  who  was  riding 
on  the  truck,  causing  him  damages,  for  which 
suit  was  brought  against  the  company  In  the 
Essex  circuit.  The  assignment  of  errors  In 
the  trial,  to  which  the  attention  of  this  court 
is  directed,  embraces  that  of  a  refusal  to  non- 
suit and  a  large  number  of  objections  to  the 
charge  of  the  presiding  Judge.  It  la  clear 
that  the  court  below  did  not  err  in  refusing  a 
nonsuit.  Tliere  was  conflicting  testimony 
as  to  negligence,  in  the  occurrence,  both  of 
the  defendant  and  the  plaintiff,  which  evi- 
dence it  was  exclusively  the  province  of  the 
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jury  to  eontdder  and  determine  upon.  The 
only  question  remaining  to  be  decided  by  this 
court  is  whetber  the  judge,  at  the  trial,  cor- 
rectly stated  to  the  jury  the  law,  or  refused, 
upon  request  of  counsel,  to  state  all  the  law 
a{>pllcable  to  the  case. 

A  judge  is  not  required  to  charge  every  ab- 
lAract  legal  principle  -which  may  be  suggested 
by  counsel,  unless  applicable  to  the  facts  ap- 
pearing In  evidence.  Nor  is  a  judge  required 
to  adopt  tlie  form  or  the  words,  or  the  col- 
location of  phrases.  In  which  a  request  to 
chaxxe  is  foamed;  and  on  a  request  emlKa- 
cing  several  distinct  legal  propositions,  if  any 
one  of  the  set  be  Improper,  a  general  excep- 
tl<m  to  the  refusal  to  charge  will  be  unavail- 
able. Gardner  v.  State,  55  N.  J.  Law,  17,  26 
Atl.  30;  Traction  Oo.  v.  Chenowlth  (N.  J.  Urr. 
&  App.;  Nov.  16,  1866)  35  Atl.  1067. 
.  Caeefnlly  examining  each  one  of  Uie  20  as- 
signments of  error  alleged  to  have  occurred 
in  the  charge  of  the  Judge,  we  are  unable  to 
find  any  one  of  ttiem  sufficiently  suppor;ted. 
The  ^arge,  considered  as  a  whole,  and  not 
by  mere  excerpts  separated  fnHO  their  sur- 
roundings, stated  the  law  applicable  to  tiie 
facts  clearly  and  comprehensively. 

The  errors  upon  which  counsel  for  the  de- 
fendant seem  chiefly  to  rely  are,  first,  that 
stated  in  the  twenty-second  assignment, 
which  objected  to  the  charge  of  the  Judge 
that  if  the  truck  was  visible  upon  the  track 
from  a  distance  of  5U0  or  600  feet,  being  sub- 
jected to  the  risk  of  danger,  it  was  the  duty 
of  the  motorman  to  use  all  means  in  his 
power  to  bring  the  car  to  a  standstlU.  But 
this  statement  must  be  considered  In  connec- 
tion with  the  subsequent  application  of  the 
'  law,  that  "if  It  appears  as  the  result  of  the 
evidence  in  this  case  that,  immediately  upon 
discovering  the  wagon  or  truck  of  the  plain- 
tiff approaching  the  tracks,  the  motorman  in 
charge  of  this  car  did  apply  his  brakes,  and 
did  make  every  effort  to  prevent  a  collision, 
then  the  company  is  without  fault"  There 
was  nothing  In  the  above  statements  to  mis- 
lead the  minds  of  the  Jury.  It  was  simply 
that  at  whatever  distance  from  the  truck, 
whether  *00  or  60  feet,  if  the  truck  was  visi- 
bly subjected  to  risk  of  Injury  by  further  ad- 
vance, it  was  the  duty  of  the  motorman  to 
make  every  effort  to  stop  his  car.  Many  ele- 
ments must  be  considered  to  determine  the 
risk,  as,  for  instance,  the  speed  of  the  car; 
the  condition  of  the  tracks;  the  efficiency  of 
the  brakes,  or  the  reverse,  upon  the  car.  It 
would  be  a  strained  construction  of  such  a 
phrase  to  understand  that  whenever,  and 
under  any  circumstances,  a  car  appr<wched 
within  600  feet  of  a  wagou  on  the  track,  it 
must  immediately  come  to  a  standstill.  By 
the  language  used  the  jury  were  substantial- 
ly instructed  that  the  true  rule  In  regard  to 
trolley  cars,  as  in  regard  to  all  other  vehicles, 
atMMild  be  applied;  that  when  overtaking  an- 
other vehicle  directly  in  the  line  of  theh: 
progress,  and  a  possible  obstacle  in  their  way, 
a  proper  regard  tor  the  rights  of  others  re- 


qntrea  that  the  car  be  Kdueed  to  such  con- 
trol that  it  may  lie  immediately  iKought  to  a 
standstill,  if  necessary.  In  the  case  of  Hicks 
▼.  Railroad  Co.,  124  Mo.  115,  27  &  W.  M2,  cit- 
ed by  defendant's  eounsel  as  deddlng  tlie 
alMve  rule  to  be  too  broad,  the  car  was  slow- 
ly and  carefuUy  following  behind  a  buggy 
upon  the  track;  and  the  court  said  tltere  was 
no  danger  of  collision  in  moving  the  train 
slowly  and  canttously,  and  not  negligently 
near  to  Ijie  buggy.  In  the  case  before  us  the 
car  rushed  along  without  diminished  speed, 
BO  far  as  the  erldenee  shows,  until  within  a 
few  feet  of  tlie  tni<dc,  and  did  not  approach  it 
slowly  and  cautiously,  with  a  view  to  avoid- 
ing a  possible  coUlaton,  as  was  Its  duty  in  tlie 
exercise  of  reasonable  care.  The  rights  of 
a  street-railway  company  in  a  public  high- 
way, and  its  obligations,  modified  by  its  lim- 
itations to  the  use  of  a  fixed  line  of  track, 
are  the  same  as  those  of  the  driver  «f  any 
other  vehicle;  and  both  of  them,  in  approach- 
ing near  to,  or  attempting  to  pass,  the  other, 
directly  in  its  path,  are  required,  in  the  exer- 
cise of  reasonable  care,  to  keep  themselves, 
so  far  as  consistent  with  a  legitimate  use  of 
the  street,  under  such  control  as  will  enable 
them,  without  willful  negligence  on  the  part 
of  others,  to  avoid  collision  and  damage. 

Another  of  the  numerous  assignaoents  of  er- 
ror claimed  that  the  trial  Judge  was  In  error 
whw  charging  the  Jury  that  "it  was  the  duty 
of  the  defendant  corp(»ation  to  give  timely 
warning,— timely  signals  indicating  the  ap- 
proach of  Its  cars,— so  tliat  the  persons  who 
were  using  that  portkw  of  the  highway  cov- 
ered by  the  tracks  might  hare  timely  warn- 
ing to  enaUe  them  to  avcM  danger  from  the 
approaching  cars."  This  statement  of  the 
law  is  in  accord  with  the  rule  laid  down  in 
Oie  case  of  Traction  Co.  v.  catenowith  (de- 
cided by  this  court  In  its  term  of  June  last). 
It  is  the  only  rule  consistent  with  the  general 
principle  to  be  applied  to  all  vehicles  travel- 
ing upon  the  public  highway.  The  street 
trolley  has  no  special  right  of  way  accorded 
to  it  by  law,  and  the  duty  Impobed  upon  other 
vehicles  Is  equally  Imposed  upon  it  No  ve- 
hicle can,  without  reasonable  notice  of  its  ap- 
proach (wiiat  is  reasonable  notice  is  a  ques- 
tion for  the  Jury),  violently  run  into,  or  force 
from  its  way,  another,  having  a  legitimate 
right  upon  the  street  without  becoming  re- 
sponsible for  any  damage  which  may  result 
In  this  connection  tlie  additional  assignment 
of  error  may  be  considered,  nam^y,  that  the 
Jndge  refused  to  charge  that  if  the  motor- 
man  gave  timely  notice,  he  had  a  right  to  as- 
sume that  the  driver  of  the  truck  would  turn 
out  in  time,  and  it  was  only  what  it  became 
appai«nt  to  him  the  latter  did  not  Intend  to 
do  BO  that  it  became  his  duty  to  check  the 
speed  of  the  car.  To  maintain  such  a  doc- 
trine would  be  to  hold  that  if  audible  and 
sufficient  notice  was  given  by  a  car,  it  rest- 
ed solely  In  the  discretion  of  the  motorman 
to  determine  when  he  should  begin  to  exer- 
cise care  to  avoid  a  collision;  and  the  wbolr 
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ggegtjon  would  be  taken  out  of  tbe  d<Hualn 
of  Issues  to  be  decided  by  the  Juiy,  as  to 
whetber  or  not  reasonable  care  bad  been  ex- 
ercised, whi<A  is  tbe  true  rule  of  law  sjod  test 
of  responsibility. 

Tbe  alleged  error  In  refusing  to  charge  that 
it  was  the  duty  of  tbe  driver  to  look  bebind 
(torn  time  to  time,  as  well  as  to  listen,  so  tbat, 
if  tbe  car  is  near,  be  may  turn  oS  and  allow 
It  to  pass  without  undue  slackening  of  ordi- 
nary speed,  ioTolves  the  assumption  of  many 
premises  and  circumstances,  tbe  nonez.i8t- 
ence  of  which  would  make  tbe  application  of 
radi  a  rule  illegal  and  inequitable.  In  tbe 
case  of  Traction  Ca  t.  Scott  <N.  J.  Err.  & 
App.;  June  15k  1896)  U  AtL  lO&i,  it  was  held 
Uuit  the  rule  requiring  one  to  look  and  listen 
before  crossing  a  steam  railway,  in  order  to 
lie  in  the  exercise  of  ordinary  care,  does  not 
apply  with  equal  force  to  one  crossing  tbe 
tn«k  of  a  street  railway  in  a  city  street, 
where  the  compaoy  and  tbe  public  stand  up- 
on aa  equal  footing  in  tbe  use  of  tbo  bigb- 
way,  and  that  failure  to  do  so  was  not  neces- 
aaiily,  under  all  circumstances,  negligence 
per  M. 

The  second,  third,  fourth,  fifth,  sixth,  eight- 
eenth, and  nin^eentb  assignments  ace  based 
opon  the  refusal  of  tbe  trial  Judge  to  charge 
tbe  jury  as  requested  upon  tbe  duty  of  tbe 
plaintiff  below  to  yield  tbe  right  of  way  to 
tbe  defendant.  It  has  already  been  decided 
iu  this  court,  in  tbe  case  of  Railway  Co.  v. 
Preston,  35  AtL  1U9,  that  it  is  tbe  duty  of 
tbe  driver  of  otber  Tebicles  not  to  obstruct 
tbe  tracks  of  tbe  trolley  company,  but  at  tbe 
aame  time  it  was  held  tbat  neglect  to  fulfill 
tbia  duty  did  not  necessarily  relieye  tbe  cooa- 
pany  from  responsibility  for  injury  caused  by 
want  of  care  on  their  part.  The  offending 
driver  may  be  punished  by  action  at  law,  and 
ibe  obstruction  removed  by  police  interfer- 
ence; but  the  Illegal  act  of  tbe  injured  party 
<loes  not  always  abscdve  tbe  company  from 
its  duty  so  to  act  as,  if  possible,  to  avoid  col- 
lision and  barm  to  others.  Tbe  trial  Judge 
covered  the  points  contained  in  the  several 
requests  upon  which  the  above  assignments 
of  error  are  based  by  instructing  the  Jury  tbat 
otber  vehicles  are  subject  to  a  duty  "to  yield 
to  tbe  rights  of  the  company  In  tbe  use  of 
their  tracks,  when  they  have  occasion  to  use 
tbem,  and  under  a  duty  to  make  no  tmneces- 
ury  obstruction  to  tbe  passage  of  the  cars  of 
the  company."  Tbe  charge  of  tbe  trial  Judge 
stated  the  law  correctly  and  sufficiently,  and 
tbe  Judgment  ander  review  should  be  af- 
firmed. 


EELLT  T.  BRBKNAN  et  aL 

(Cowt  of  Chanoeiy  of  New  Jersey.   April  IS, 

1887.) 

Powta   OP  ATfOBS«T— RSTOOJlTIOS— AflSKCT. 

i.'nie  denaad  by  the  principal  for  the  te- 
tarn  of  a  written  power  under  which  an  attor- 


ney in  fact  was  acting,  and  its  surre&der  and 
withdrawal  without  any  explanatory  words  or 
farther  instructions,  must  be  held  to  be  a  rev- 
ocation of  the  power. 

2.  A  contract  made  by  the  principal  agreeing 
to  sell  property,  the  subject-matter  of  the  agen- 
cy, prevents  a  subsequent  contract  for  sale 
made  by  the  agent,  though  on  the  same  day^ 
from  having  any  force. 

(Syllabns  by  the  Court) 

Bill  by  Lizzie  Kelly  against  Mary  S.  Brcn- 
nan  and  George  W.  Crosby  for  specific  per- 
formance.   Bill  dismissed. 

This  bill  is  filed  by  the  oomplainant,  Limie 
Kelly,  wife  of  Samuel  H.  Kelly,  against  tbe 
defendants,  Mary  S.  Brennan  and  Oeorge  W. 
Croel^,  for  Hie  purpose  of  cooipelUng  the 
specific  performance  of  a  contract  datmad  by 
the  complainant  to  have  been  entered  Into  by 
the  defendant  Brennan  for  tbe  sals  of  lands 
In  Atlantic  City  by  the  action  of  ber  agent 
David  Giltinan.  The  defendant  Crosby  IB 
made  a  party  in  respect  to  a  contract  which 
he  entered  Into  witbt  tbe  defendant  Brennan 
for  the  purchase  of  this  land.  Tbe  wrlttea 
agreement  for  sale  oa  which  the  complainant 
daUns  is  In  tbe  words  and  figures  as  follows: 
"Atlantic  City,  N.  J..  November  23rd,  188& 
Hecelved  of  Samuel  H.  Kelly  the  sum  of 
$250,  on  account  of  purchase  of  property  on 
corner  of  Pacific  and  California,  176  feet 
on  Pajciflc,  same  on  Monterey,  fronting  on 
California.  Price  of  sasae,  $20,000.  To  be 
paid  in  cash,  $5,00a  Balance  on  mortgage, 
$15,000,  at  6%.  Settlement  to  be  made  thirty 
days  after  date,  said  property  being  now 
owned  by  Mary  S.  Brennan.  David  OUtinan, 
Agt  for  Mary  S.  Brennan."  Tbe  bill  claims 
tbat  Samuel  H.  Kelly,  mentioned  in  tbe- 
agreement,  was  acting  in  purchasing  the  land 
for  and  in  behalf  of  his  wife,  tbe  complain- 
ant, Llszie  Kelly;  and  that,  after  the  above 
receipt  had  been  given  by  Mrs.  Brennan's 
agent,  tbe  defendant  Crosby,  being  informed 
of  tbe  complainant's  purchase,  and  with  tbe 
purpose  of  defrauding  ber  of  tbe  benefit  of 
ber  bargain,  made  a  contract  with  Mrs.  Bren- 
nan herself  on  tbe  20th  day  of  November, 
1685,  with  actual  notice  of  tbe  record  of  tbe 
contract  of  the  complainant;  that  on  the- 
23d  day  of  December,  1893,  tbe  cou:^>lainant 
made  a  tender  to  tbe  defendant  Brennan  of 
tbe  balance  of  tbe  purchase  money  and  a 
deed  for  execution,  which  she  refused  to  exe- 
cute, giving  as  ber  reason  that  C^sby  had 
agreed  to  make  a  greater  cash  payment,  and 
tbat  Giltinan,  who  claimed  to  act  as  ber 
agent  in  maldng  tbe  contract  to  convey  to  the- 
complainant,  did  not  have  the  power  to  make- 
any  such  contract  The  bill  prays  for  an- 
swer without  oath. 

Tbe  defendant  Mary  S.  Brennan  files  her  sev- 
eral answer,  denying  that  Giltinan  was  her 
agent  for  tbe  sale  of  the  premises,  and  deny- 
ing tltat  be  bad  any  authority  to  sell  tbem, 
declaring  tbat  she  bad  in  July,  1895,  author- 
ized Giltinan  in  writing  to  sell  tbe  property 
subject  to  ber  approval,  and  tbat  subsequent- 
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ly,  in  AnguBt,  1886,  8be  revoked  eTen  that 
authority;  so  that  on  November  23,  1896, 
Glltinan  was  not  her  agent,  and  had  no  au- 
thority to  sell  the  property  and  bind  the  de- 
fendant in  any  way.  She  denies  that  her  con- 
tract with  Crosby  was  made  on  the  26th  of 
November,  1896,  and  says  that  on  November 
21, 1885,  she  gave  to  Crosby  an  option  to  pur- 
chase the  lands,  to  be  exercised  by  him  on  or 
before  November  2S,  1885;  that  on  Novem- 
ber 23d,  in  the  afternoon,  the  option  was  ex- 
ercised by  Crosby  through  his  agent  Devine, 
who  then  paid  the  defendant  $500,  and  the 
defendant  then  gave  him  a  receipt  in  the 
words  and  figures  as  follows:  "Rec'd,  Nov. 
23—86,  from  M.  A.  Devine,  (600.00  on  acct 
ot  purchase  of  land  cor.  Pac.  &  Cal.  Ave., 
175x150,  as  per  verbal  agreem«)t;  the  price, 
$20,000,  V6  cash.  M.  S.  Brennan."  The  de- 
fendant farther  states  that  on  the  25th  of 
November,  1885,  and  before  she  had  any 
knowledge  of  the  sale  claimed  to  have  been 
made  by  Olltlnan  to  the  complainant,  she 
«ntered  into  the  following  supplemental 
agreement  with  Crosby  for  the  sale  of  the 
premises  in  question,  which  agreement  is  in 
these  words:  "Memorandum  of  Sale.  Own- 
er, Mary  S.  Brennan;  purchaser,  Oeo.  W. 
Crosby.  Property,  northeast  comer  of  Pa- 
cific and  California  avenues,  same  being  176 
feet  on  Pacific  avenue,  260  feet  on  Calif orfiia 
avenue,  to  Monterey  Ave.  Terms:  Twenty 
thousand  f20,000)  dollars,  ten  thousand  ($10,- 
000)  dollars  to  be  paid  in  cash,  and  the  bal- 
ance to  remain  in  mortgage.  The  owner  to 
furnish  a  good  title  to  the  land  through  the 
West  Jersey  Title  &  Guarantee  (Company  of 
Camden,  N.  J.  Devine  and  Wootton  to  re- 
ceive 2%  commission  for  the  amount  of  the 
sale.  Delivery  on  or  before  December  31, 
1885.  The  above  parties  do  hereby  ag^ree  to 
and  with  their  heirs  and  assigns  to  abide  by 
said  above  terms  and  agreement  for  time 
as  above,  and  the  said  owner  hereby  ac- 
knowledges the  receipt  of  five  hundred 
($600.00)  dollars  in  payment  of  above  con- 
sideration. Signed  and  sealed  this  23d  day 
of  November,  1895.  Mary  S.  Brennan.  [Seal.] 
George  W.  Crosby.  [Seal.]  Witness:  N.  H. 
Brennan,  as  to  Mary  S.  Brennan.  M.  A.  De- 
vine,  as  to  George  W.  Cirosby." 

The  defendant  Crosby  flies  his  separate  an- 
swer, and  denies  that  he  made  his  agreement 
to  purchase  after  having  been  notified  that  the 
complainant  had  entered  into  an  agreement 
for.  a  like  purchase.  He  denies  that  he  did 
anything  for  the  purpose  of  cheating  or  de- 
frauding the  complainant,  but  admits  that 
he  purchased  the  property  from  the  defend- 
ant through  his  agents  Devine  and  Wootten, 
and  declares  that  he  bad  no  notice  of  any 
agreement  by  complainant  with  Mrs.  Bren- 
nan for  the  purchase  of  the  premises,  and 
says  that  his  own  effort  to  secure  the  same 
was  in  good  faith,  without  any  notice  of  any 
equity  of  the  complainant  in  that  matter. 
He  further  denies  that  he  ever  saw  any  con- 


tract which  was  entered  into  between  the 
complainant  and  Mrs.  Brennan. 

By  the  evidence  submitted  at  the  hearing, 
it  appears  that  on  the  4th  of  July,  1895,  Gllti- 
nan prepared  a  paper  authorizing  him  to  sell 
the  premises  in  question  as  Mrs.  Brennan'g 
agent     This   authority   is   in   these    words: 
"July  4,  1895.    I  hereby  authorize  David  Gll- 
tinan, as  my  agent,  to  sell,  atitg'ect  to  my  ap- 
proval, the  lands  owned  by  me  on  California, 
Pacific,  Atlantic  and  Iowa  avenues,  in  Atlan- 
tic City,  New  Jersey,  bis  commission  on  sale 
being  two  per  cent    Mary  S.  Brennan.  Wit- 
ness:  Bilary    A.    Brennan."    The   defendant 
Brmnan  signed  this  paper,  and,  under  the 
authority  thereby  given,   Glltinan   solicited 
ptirchasers  for  the  property,  and  entered  into 
conference  with  Samuel  H.  Kelly,  the  hus- 
band of  the  complainant  for  the  sale  of  the 
premises.     Shortly  after  this  paper  had  been 
given,  some  time  about  the  middle  of  July, 
Mrs.  Brennan  sent  her  attorney,  Mr.  E^erris, 
to  Mr.  Glltinan,  who  stated  to  Glltinan  (as 
Glltinan  swears)  that  Mrs.  Brennan  bad  been 
annoyed  by  parties  In  Atlantic  (3ity  "mm  to 
the  danger  that  she  was  in  by  Glltinan  having 
full  power  of  attorney  to  do  as  he  pleased 
with  her  property;    that  he  (her  attorney) 
wished  as  her  counsel  to  look  over  the  pa- 
pers."    Glltinan  says  that  he  found  the  i>a- 
per,  gave  it  to  Mrs.  Brennan's  attorney,  and 
he  then  inserted  the  words  "subject  to  my  ap- 
proval," now  found  therein,  which  I  have  un- 
derscored in  the  above  copy,  and  Qiltinan 
further  says  that  he  then  told  the  attorney 
that  he  "wanted  nothing  unless  it  was  ap- 
proved."   Mr.  Glltinan  says  that  the  attorney 
brought  the  paper  back,  and  called  his  atten- 
tion to  the  words,  "subject  to  my  approval" 
Sometime  afterwards  (shown  by  the  testimony 
of  Mr.  Ferris  to  have  been  on  the  10th  of  Au- 
gust 1886)  Mr.  Glltinan  says  that  Mr.  Ferris 
again  applied  to  him  for  the  paper  of  author- 
ization, stating  that  the  lady  was  subjected 
to  the  same  annoyance  by  persons  who  were 
trying  to  get  the  property  away  from   him 
(Glltinan),  and  took  the  paper  away,  and  Gll- 
tinan never  saw  it  afterwards.     He  says  the 
attorney  told  him  nothing  In  regard  to  any 
change  of  sentiments  or  InstructionB.     Mr. 
Ferris  (Mrs.  Brennan's  attorney)  swears  that 
when  he  took  away  the  power  of  attorney  on 
the  10th  day  of  August  18^>  be  told  Mr. 
Glltinan  that  Mrs.  Brennan  had  withdrawn 
her    property  from  the  market,  and  bad  de- 
sired him  (Ferris)  to  obtain  the  paper  which 
he  had  given  to  GUtlnan,  and  also  his  bill: 
that  Glltinan  said  he  would  let  him  have  It 
the  next  day,  which  he  did,  and  said  he  had 
no  bill.    Mr.  Glltinan  says  that  the  statement 
of  withdrawal  did  not  include  the  premises 
on  the  corner  of  California  and  Pacific  ave- 
nues, which  are  now  In  question;    but  Mr. 
Ferris  denies  this,  and  says  that  he  did  not 
except  the  comer  piece  at  California  and  Pa- 
cific avenues.     He  says  that  he  told  QUtinan 
that  Mrs.   Brennan   had  made  an  absolute 
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withdrawal,  but  tbat  h«  sapposed  that  if 
she  got  ber  price  she  wonld  sell  It;  but  ttala, 
tie  says,  was  given  as  his  opinion,  and  not  by 
her  direction.  Mrs.  Brennan  testifies  tbat 
after  the  retam  of  the  paper  she  did  not  give 
Mr.  Olltlnan  any  authority  to  sell  the  prop- 
«t7.  Mr.  GUtlnan  continued  to  receive  of- 
fers tor  the  premises,  and  finally,  on  the  after- 
noMi  of  November  23,  1895,  on  his  return 
from  Philadelphia  by  the  train,  leaving  that 
tity  at  2  p.  m..  be  accepted  one  made  by 
Kdly,  at  $20,000,  and  received  $250  cash,  and 
at  his  office  in  Atlantic  City  gave  him  the  re- 
ceipt above  aet  forth;  and  on  the  same  day, 
November  23d,  wrote  to  Mrs.  Brennan  that 
be  had  succeeded  In  getting  Kelly  to  give 
120,000  for  the  property,  95,000  cash  and  (16,- 
000  oB  mortgage,  "the  settlement  to  be  made 
within  thirty  days,  if  you  aiiprovb  This  Is 
the  highest  price  you  mentioned  to  me  that 
you  would  take.  He  has  paid  (260  on  -ac- 
connt;"  and  he  stated  that  "the  reason  of 
accepting  of  this  amotmt  was  as  he  [Kelly] 
van  leaving  here  to  go  to  Michigan  on  the 
early  train  on  Monday,  to  remain  three 
weeks."  Mrs.  Brennan  In  reply,  under  date 
of  November  28th,  wrote  to  GUtlnan  that  "the 
lot  Is  sold,  money  paid  on  the  agreement,  be- 
fore Mr.  Kelly  thought  of  It  I  think  you 
have  forgotten  August  12,  '86,  tbat  I  with- 
drew tboae  lots  fnan  the  market  I  think 
that  If  any  business  was  to  be  transacted  1 
should  have  been  acquainted  with  It"  The 
testimony  of  Godfrey  and  Kelly  shows  that 
they  went  to  Mrs.  Brennan  to  make  a  tender 
of  the  balance  of  cash  and  a  mortgage,  and 
to  request  ber  to  make  a  deed  to  Mrs. 
KeUy  In  accordance  with  Glltlnan's  receipt 
Whether  a  formal  tender  was  made  Is  dis- 
puted, but  there  is  no  dispute  that  Mrs.  Bren- 
nan told  them  she  bad  already  sold  the  prop- 
erty to  Dr.  Crosby,  that  she  had  no  business 
rations  with  Mrs.  KeUy,  and  vstarrecL  them 
to  her  attorney. 

The  transactions  of  the  defendant  Crosby 
were  carried  on  directly  with  Mrs.  Brennan 
herself  by  Mr.  Devlne,  the  attorney  for  Cros- 
by. Mr.  Devlne  testifies  tbat  he  had  ad- 
vised Crosby  to  purchase  the  tract  of  land 
In  question;  that  the  matter  had  been  In 
conversation  between  blm  and  Crosby  for 
some  ten  days  or  two  weeks  prior  to  the  time 
when  he  ptu-cbased;  that  he  (Devlne)  called 
upon  Mrs.  Brennan  In  Philadelphia,  and 
made  her  an  ofTer  for  the  property,  and  also 
for  other  property,  and  asked  for  an  option, 
which  Mrs.  Brennan  refused  to  give  In  writ- 
ing, but  said  she  would  give  the  refusal  of  It, 
—that  is,  she  would  not  sell  the  land  for  any 
price  without  advising  with  Mr.  Devlne.  In 
the  coBversatlon  between  them  the  property 
now  In  question  was  referred  to  as  the  Pa- 
cific avenue  end,  and  the  figure  named  as  the 
price  for  that  portion  was  $20,000.  When 
Devlne  reported  this  conversation  to  Crosby, 
he  antboiiaed  him  to  purchase  the  Pacific 
end  at  the  price  named.    Mr.  Devlne  had  fur- 


ther conference  with  Mrs.  Brennan  in  Phila- 
delphia, on  one  or  two  occasions  seeking  to 
get  her  to  accept  a  lower  price  for  the  prop- 
erty tiutn  $20,000.  On  Saturday,  the  23d  of 
November,  1885,  Mr.  Devlne  called  at  her 
office,  and  again  sought  to  purchase  the  prop- 
erty at  a  less  price,  which  Mrs.  Brennan  re- 
fused to  accept  At  1:30  in  the  afternoon  of 
that  day  be  again  saw  Mrs.  Brennan  at  her 
Philadelphia  office,  and  agreed  to  pay  her 
price.  He  gave  her  a  check  for  $500,  which 
be  had  taken  with  him  for  the  purpose  on 
account  of  the  purchase  money,  and  took 
her  receipt  set  out  in  her  answer.  On  the 
same  day,  after  this  transaction  was  con- 
cluded, the  witness  Devlne  saw  Mr.  Oiltinan 
on  the  ferryboat  crossing  to  Camden.  Mr. 
GUtlnan  in  his  testimony  states  tbat  he  saw 
Mr.  Devlne  on  the  boat,  and  came  over  on 
the  same  boat  with  him  to  Camden,  and  that 
he  left  Philadelphia  on  the  2  o'clock  train 
for  Atlantic  City;  that  Kelly  was  waiting  for 
blm.  They  went  to  GllUnan's  office  in  At- 
lantic City  shortly  after  the  arrival  of  the 
train,  and  GUtlnan  then  and  there  gave  to 
KeUy  the  receipt  which  the  complainant 
claims  Is  her  contract  for  the  purchase  of  this 
lot.  Devlne,  who  made  the  final  bargain  for 
Crosby  with  Mrs.  Brennan,  and  paid  her  the 
$500  on  account  of  the  purchase  money, 
swears  it  was  done  on  Saturday,  November 
23,  1895,  about  half  past  1,  In  time  for  blm 
to  take  the  2  o'clock  afternoon  train  for 
Atlantic  City,  and  that  after  be  had  made  the 
payment  and  consummated  the  deal  be  saw 
GUtlnan  on  the  ferryboat  going  over  to  Cam- 
den. Devlne  returned  to  Atlantic  City  on 
Saturday,  and  showed  the  receipt  to  Crosby, 
who  was  not  satisfied  with  the  fulness  of  it. 
The  more  ^borate  contract  of  Mrs.  Brennan 
with  Crosby,  above  set  forth,  was  then  drawn 
up,  and  Crosby  signed  it  on  Saturday  even- 
nlng,  November  23d,  and  the  next  day  (Sun- 
day) Devlne  heard  from  Crosby  that  KeUy 
also  claimed  to  have  purchased  the  lot  on 
Saturday.  Devine  then  went  to  Philadelphia, 
on  Simday  afternoon,  and,  taking  the  supple- 
mental contract  with  blm,  obtained  Mrs. 
Brennan  to  execute  it  on  Monday  morning, 
November  25,  1886,  at  about  8  o'clock.  Mrs. 
Brennan  testified  that  when  Devine,  Crosby's 
agent,  made  bis  offers,  there  was  no  one  else 
In  negotiation  for  the  purchase  of  the  prop- 
erty, nor  for  a  month  before  that  time, 
and  that  the  receipt  memorandum  was  made 
and  signed,  and  the  $500  hurriedly  paid,  in 
order  to  enable  blm  (Mr.  Devine)  to  catch 
the  train  on  the  23d  of  November,  1895,  and 
that  the  more  formal  contract  of  the  same 
date  (Exhibit  C5)  was  actually  signed  on  the 
following  Monday,  November  25th,  and  that 
both  were  made  before  any  word  had  been 
received  by  her  from  GUtlnan  about  the  sale; 
that  she  bad  at  that  time  no  other  offer  pend- 
ing for  the  property,  and  tbat  she  considered 
that  when  Devine  gave  her  the  $500  that  was 
the  sale,  and  bound  her.    This  was  on  Sat- 


Digitized  by 


Cjoogle 


140 


37  ATLANTIC   REPORTER. 


(N.J. 


arday,  ITorember  23, 180S,  ^^lien  the  inf onnal 
receipt  was  giren  to  Derine  tn  Phtladelptala, 
asd  before  Glltlnan  had  returaed  to  Atlantic 
City  on  the  aame  day,  and  necessarily  be- 
fore lie  Doet  Kelly  at  the  station  In  Atlantic 
City,  and  went  ta  his  office  with  him,  and 
there  gave  Kelly  his  receipt. 

Godfrey  &  Godfrey  and  Howard  Oartow, 
for  complainant.  C.  Im  Cole  and  Thomas  BL 
F'rench,  for  def endaat 

OEBY,  V.  C.  (after  stating  the  facts).  There 
are  two  qnestions  of  fact  In  this  case  on 
which  the  several  parties  are  at  Tarlance,  the 
settlement  of  which  will  determine  Ojelr 
rights.  The  complainant  asserts  that  she  be- 
came the  eqOitaMe  purchaser  of  the  lot  In 
question  by  a  memorandum  of  sale  obtained 
trom  Mr.  GIttinan,  tbe  anthorieed  agent  of 
the  defendant,  Mrs.  Brennan.  She  also  al- 
leges that  the  defendant  Crosby  knew  she 
had  obtained  this  contract,  and,  in  order  to 
dieat  her  of  her  bargain,  afterwards  entered 
into  a  sobsequent  contract  with  Mrs.  Bren- 
naa  kerself.  The  complainant  prays  that 
the  specifk:  jjerformance  of  lier  contract  ob- 
tained through  the  agent  may  be  decreed. 

As  to  the  first  point,  the  dispute  turns  upon 
tbe  assertion  on  the  part  of  the  complainant 
of  Mr.  Giltloan's  anttorlty  to  bind  Mrs.  Bren- 
nan by  a  contract  of  sale,  and  a  denial  by  the 
defendant  Mrs.  Brennan  that  he  had  any  such 
power.  The  ortgtnal  employment  of  Mr.  GIW- 
nan  was  ta  writing,  and  made  him  Mrs. 
Brennan's  agent  to  sell  the  property,  fixing 
his  commission.  She  subsequently,  as  Mr. 
Giltinan  testHles,  became  disquieted  (whether 
reaBonal)ly  or  not  is  of  no  consequence),  and 
caused  the  words,  *%«b3ect  to  my  approval," 
to  be  inserted  in  the  written  memorandum  em- 
ploying him.  Mr.  Ferris,  Mrs.  Brennan's  at- 
torney, who  attended  to  this  change,  says  It  was 
done  about  the  middle  of  July.  Shortly  after 
this,  about  the  middle  of  August,  she,  by  her 
attorney,  withdrew  this  paper  altogether  from 
Mr.  Giltinan.  Mr.  Giltinan  continued  to  re- 
ceive offers  and  to  discuss  the  sale  of  the  prop- 
erty with  Mrs.  Brennan  for  some  time  after  the 
withdrawal,  reporting  offers,  which  were  not 
accepted.  But,  If  it  be  assumed  that  Mrs.  Bren- 
nan allowed  Mr.  Glltlnan  to  retain  any  author- 
ity to  aAl,  the  real  question  on  this  branch  of 
the  case  is,  what  was  the  character  of  that  au- 
thority at  the  time  he  contracted  with  Kelly? 
That  it  was  originally  in  writing  and  unlim- 
ited all  agree.  That  it  was  modified  is  also 
undisputed.  The  reason  for  the  insertion  of 
the  words,  "subject  to  my  approval,"  was 
stated  by  Mr.  Glltlnan  himself  to  be  the  an- 
noyance which  Mrs.  Brennan  suffered  be- 
cause of  the  representations  of  parties  in  At- 
lantic City  "as  to  the  danger  she  was  in  by 
my  having  full  power  of  attorney  to  do  as  I 
pleased  with  her  property."  This  makes  it 
obvions  that  Mrs.  Brennan  was  unwilling  to 
allow  Mr.  Giltinan  an  absolute  pow&e  to  make 


a  sale  of  her  lands,  and  that  the  limitation 
requiring  her  approval  was  necessary  to  sat- 
isfy her  mind.  By  the  change,  this  written 
autdiorlty  was  so  restrained  tliat  if  Mr.  Gilti- 
nan undMtook  to  sell  as  Mrs.  Brennan's 
agent  he  vras  thereafter  obliged  to  snbject 
his  action  to  her  approvaL  After  this  he  tes- 
tified that  the  same  reasons  led  to  the  second 
can  of  Mr.  Ferris  (Mrs.  Brennan's  attorney), 
when  the  latter  took  away  the  paper,  now 
one  of  limited  authority  only.  Mrs.  Brennan 
is  thus  shown  to  have  l>een  nnwilling  that 
Mr.  Giltinan  should  exercise  tbe  authority 
of  an  agent,  even  subject  to  ber  approval. 
Mr.  Giltinan  claims  that  the  taking  away  of 
the  paper  authority  was  a  withdrawal  only 
of  the  Atlantic  and  Iowa  avenues  lot,  and  not 
of  the  Cattfornia  and  Pacific  avenues  lot,  now 
ifl  question.  But  the  paper,  as  charged  by 
Mrs.  Brennan,  authorised  lilm  to  sell  botb 
tbese  tracts  subject  to  Mrs.  Brennan's  ap- 
proval, one  BO  more  and  no  less  than  the 
other.  When  it  was  taken  away  by  Mr.  Tvf 
rls  (Mrs.  Brennan's  representative),  Mr.  Gilti- 
nan testifies  that  Ferris  "made  no  comments 
and  no  r«uarks,  and  told  me  notUng  in  re- 
gard to  aay  change  of  sentiments  or  instruc- 
tlons."  I  thtak  It  must  be  taken  that  the 
withdrawal  of  this  paper,  which  Mr.  Gntinan 
defines  in  Its  <»iginal  form  to  have  been  a 
full  power  of  attorney,  made  an  end  of  Mr. 
Glltlnan's  authority  to  sell  any  of  the  land 
described  In  it.  Tbe  demand  by  the  princi- 
pal for  the  absolute  delivery  of  her  letter 
of  attorney,  and  its  surrender  by  the  agent, 
must  be  held  to  be  a  revocation.  But  even  if 
this  taking  away  of  the  written  authority  is 
held  not  to  have  removed  the  California  and 
Pacific  avenues  lot  from  Mr.  Glltlnan's  con- 
trol, whaterrer  power  he  retained  under  it 
must  certainly  have  been  subject  to  her  ap- 
proval under  the  previous  modification. 

Mr.  Glltlnan,  however,  says  that  he  after- 
wards had  several  Interviews  with  Mrs.  Bren- 
nan, the  last  in  October,  1806.  At  this  inter- 
view he  testifies  Mrs.  Brennan  told  liim  she 
had  withdrawn  the  Atlantic  avenue  lots  from 
the  market  for  the  present,  that  she  preferred 
selling  the  place  now  in  dispute,  and  she 
would  take  $20,000  for  it,  and  told  him  to  sell 
If  he  could  get  $30,000.  TUs  is  tbe  same 
price  she  had  named  to  him  about  July  1, 
1S96,  when  Mr.  Doyle  Introduced  him  to  her. 
Without  admitting  the  full  revocation  of  his 
previous  power,  it  is  under  this  latter  verbal 
authority  that  Mr.  Giltinan  claims  he  acted 
for  Mrs.  Brennan  when  he  sold  to  KeHy. 
Mrs.  Brennan  was  asked:  "Q.  After  the  re- 
turn of  that  paper,  what  authority,  if  any, 
did  you  give  Mr.  (jflttnan  to  sell  this  prop- 
erty? A.  Not  any."  She  t^irther  says,  on 
cross-examination:  "I  told  Mr.  Giltinan  that 
I  wanted  |20,000,  but  I  didn't  recognise  Mr. 
Giltinan  as  agent  after  I  withdrew  that."  "1 
said  I  wanted  $20,000,  but  I  did  not  say  be 
must  get  it  any  more  than  any  one  else."  It 
is  to  be  observed  that  Mrs.  Brennan  and  Mr. 
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GOtiBan  appenr  to  be  In  direct  contradiction, 
each  of  the  other.  He  claims  that  her  direc- 
tion to  him  created  an  nnlimited  power  to 
bind  her  by  wrttten  contract  for  aale  when- 
ever  he  could  get  $20,000  for  the  property. 
She  declares  that  all  she  said  to  him  was  that 
her  price  was  $20,000,  but  she  did  not  give 
GUanan  any  authority  to  sell,  nor  recognlEe 
bim  as  her  agent  to  bind  her  to  a  sale,  after 
the  withdrew  the  written  appointment  The 
complainant  offered  several  persons  who  had 
conrersations  with  Mrs.  Brennan,  some  of 
them  after  the  middle  of  Angnst,  when  the 
written  authority  was  withdrawn,  who  testi- 
fied that  Mrs.  Brennan  described  Mr.  GUtlnan 
M  her  aj^ent  and  Mr.  K^y  testified  that  Bite 
made  aubstantiaily  the  same  statement  to  him 
in  October,  1895.  I^one  of  these  statements  Im- 
puted to  Mrs.  Brennan  was  of  a  specific  char- 
acter, to  define  the  nature  and  extent  of  the 
authority  which  Mr.  Glltinan  might  have  to 
act  for  Mrs.  Brennan.  The  claim  by  the  com- 
plaiiiant  is  tliat  they  amount  to  an  admission 
br  Mrs.  Brennan  that  Glltinan  was  her  agent 
with  power  to  bind  her  by  a  contract  for  sale. 
Mrs.  Brennan's  declaration  is  that,  after  she 
withdrew  the  written  authority,  Mr.  Glltinan 
bad  no  other  right  to  represent  her  than  the 
other  person  had  who  knew  her  price  and 
brooght  her  a  purchaser.  The  witnesses  who 
most  accurately  know  what  authority  Mr.  Gll- 
tlnan  had  fi-om  Mrs.  Brennan  were  of  course 
these  two  persons  themselves.  It  Is  In  myview 
undisputed  that  Mrs.  Brennan,  in  the  sum- 
mer of  1895,  withdrew  a  written  power  which 
("id  confer  upon  ilr.  Glltinan  precisely  the 
amhority  to  act  for  her  which  It  is  now  as- 
serted she  renewed  by  parol.  It  is  also 
clearly  shown  that  she  took  this  power  away 
liecaose  abe  was  unwiUing  that  Mr.  Qlltinan 
should  be  able  to  die^Kise  of  her  property, 
eren  subject  to  her  approval.  No  reason  Is 
giTen  why  this  deliberate  act  of  Mrs.  Bren- 
tAo,  done  through  her  legal  adviser,  should 
bare  been  nullified  by  herself,  unadvised,  and 
the  power  renewed  by  parol,  without  any  lloi- 
itatlon  whatever.  By  a  letter  from  Mrs. 
Brennan  to  Glltinan  dated  August  31,  1806, 
she  writes  in  reply  to  a  letter  from  him: 
"I  win  not  listen  to  an  offer  of  that  kind,  only 
what  I  said."  In  another,  dated  October  16, 
1885,  she  writes,  evidently  in  reply:  'ihe 
other  lot  from  Atlantic  to  Pacific  I  do  not  care 
to  sell  at  present.  I  prefer  to  sell  from  Pa- 
cific to  Monterey,  on  California  Ave.,  if  I  get 
what  I  ask  at  present;  if  not,  I  will  wait  or 
dlTide  off  In  lots."  This  is  not  the  corre- 
spondence of  a  principal  with  an  agent  who 
i»  informed  of  the  principal's  price  and  pur- 
pose, with  power  to  bind  her  to  a  sale,  but  is 
eridently  a  letter  of  information  to  an  in- 
<julrer  who  Is  seeking  to  find  out  whether  an 
owner  will  sell,  and,  if  so,  what  lands.  Bvl- 
*ntly  Mrs.  Brennan  beHeved  that  her  ap- 
PWTal  was  yet  necessary  to  enable  a  sale  to 
te  made;  Mr.  Giltinan's  letter  to  Mrs.  Bren- 
<■•»■  writtea  Xerember  23,  1893,  immediately 
after  be  bad  given  the  memorandum  of  sale  to 


Mr.  Kelly,  shows  that  at  thait  time  he  stateA 
the  matter  to  Mrs.  Brennan  as  if  his  sctlOB 
were  still  subject  to  her  approval.  Be  writes: 
"I  have  succeeded  in  getting  3ir.  KeUy  to 
give  120,000  for  the  piece  of  land  wwned  by 
yon  on  Pacific  avenue  to  Monterey,  95,000 
cash,  and  ^ISjOOO  on  mortgage  at  6  per  cent., 
payable  in  one  or  three  years,  the  settlnnent 
to  be  made  within  thirty  dsys,  if  jxm  ap- 
prove." He  immediately  explains  tlMtt  this 
was  the  highest  price  she  had  named;  that 
Kelly  had  paid  $250;  and  that  the  reasoa  be 
accepted  this  was  that  KeUy  was  about  to  go 
away  for  several  weeks.  Thus,  h>  the  very 
letter  in  which  he  anBOunees  to  Mrs,  Brenaan 
the  sale  to  Kelly,  he  siAHnlts  tbe  matter  to 
her  approval,  and  excoses  himself  for  taking 
a  cash  payment  because  of  Kelly's  Intended 
sadden  departure.  This  Is  the  first  letter 
written  by  Mr.  Olltlnan  to  Mrs.  Brennan 
which  In  any  way  assomec  to  act  for  ber  is 
any  capacity  regarding  tbe  sale  of  tbe  lot. 
At  once  on  receipt  of  it  Mrs.  Brenaan  wrot« 
Mm  in  reply:  "Respecting  the  lot  in  Atbrntie 
City,  the  lot  is  sold;  money  paid  on  tbe  agree- 
ment, before  Mr.  Kelly  thought  of  it  I  think 
you  have  forgotten  August  12,  "96,  that  I  wltb- 
drefw  those  lots  from  the  market  I  think 
that  If  any  business  was  to  be  traasBCted,  I 
should  have  been  acquainted  with  It."  Mr. 
Glltinan  was  recalled  to  tbe  stand  after  all 
these  proofs  were  in.  He  was  agittn  examin- 
ed in  relation  to  the  Insertion  by  Mr.  PBrris 
iB  Joly,  1805,  of  the  words,  "subject  to  my 
approval,"  in  the  written  power.  He  testi- 
fied that  on  that  occasion,  speaking  to  Mr. 
Ferris  regarding  the  Interpolation  of  these 
words,  "I  told  bim  I  wanted  nothing  unless 
it  was  approved."  AMhotigh  there  is  seme 
contradiction  in  the  evidence,  I  think  the 
weight  of  It  goes  to  show  that  If  Mr.  Glltinan 
on  Xovember  23,  1895,  what  he  gave  KeHy 
his  memorandum  of  sale,  had  any  anthorfty- 
from  Mrs.  Brennan  to  act  as  her  agent,  it 
was  only  subject  to  her  approval,  which  his 
sale  to  Kelly  never  received,  as  she  disap- 
proved It  at  once,  on  notice  ot  It. 

Upon  the  second  point,  as  to  the  inriorlty 
of  the  agreements,  the  compJalnant  claims 
that  her  memorandum  of  sale  was  first  made 
and  obtained,  and  that  Crosby's  was  after- 
wards procured  to  cheat  her  of  her  bargain. 
The  evidence  shows  that  Crosby's  agreement 
was  obtained  by  a  negotiation  made  directly 
with  Mrs.  Brennan  In  person,  at  her  PhlJa- 
delpbia  ofllce,  by  Mr.  Derine,  Mr.  Croslqr's 
agent,  at  half  past  1  o'clock  in  the  afternoon 
ot  November  23,  1805;  that  at  that  time  Mr. 
Glltinan,  through  whose  alleged  agency  com- 
plainant claims  her  contract,  was  In  Phila- 
delphia, whence  he  returned  that  afternoon 
by  the  2  o'clock  train  to  Atlantic  City,  where, 
on  tbe  arrival  of  the  train,  he  met  the  hus- 
band of  the  complainant,  Kelly,  and  at  half 
past  3  In  the  afternoon  gave  him  the  recrtpt, 
and  accepted  the  $250,  which  constitute  the 
erlclence  of  the  compialmnt's  clafm.  There 
Is  no  dispute  between  the  parties  as  to  the 
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order  of  time  in  which  the  events  narrated 
happened.  Irrespective  of  questions  as  to 
the  existence  or  extent  of  Mr.  Uiltinan's  au- 
thority to  act  as  agent  of  Mrs.  Brennan  in 
the  premises,  and  to  bind  her,  without  her 
previous  approval,  by  a  contract  to  sell,  it 
appears  that  Mrs.  Brennan  had  herself  en- 
tered Into  a  contract  with  Crosby  to  sell  him 
the  property,  and  had  accepted  $500  payment 
on  account  of  the  purchase  money,  before 
(liltinau,  acting  as  her  agent,  had  made  any 
agreement  whatever  with  Mr.  Kelly,  or  had 
even  heard  from  him  that  he  was  willing  to 
pay  the  full  price.  The  letters  and  telegrams 
and  checks  produced  support  the  statement 
that  the  sale  by  Mrs.  Brennan  to  Crosby's 
agent  preceded  the  sale  by  Glltlnan  to  KeUy 
beyond  any  doubt  whatever.  When  Mrs. 
Brennan,  the  principal,  contracted  with 
Crosby,  that  act  of  itself  stripped  her  agent, 
if  she  had  one,  of  all  power  to  make  another 
contract  in  derogation  of  that  entered  into 
by  his  principal.  The  agent  could  have  no 
greater  authority  than  the  principal,  and, 
the  latter  having  disposed  of  the  subject- 
matter  of  the  agency,  the  power  of  the  agent 
to  act  any  further  in  the  premises  was  at 
once  ended.  When  Glltlnan,  as  agent  for 
Mrs.  Brennan,  undertook  to  deal  with  KeUy, 
the  lot  had  already  been  sold  by  Mrs.  Bren- 
nan, and  partly  paid  for,  and  consequently 
this  later  transaction  was  of  no  force. 

The  complainant's  charge  against  the  de- 
fendant Crosby  is  that  he,  knowing  of  the 
complainant's  previous  purchase,  entered  in- 
to a  pretended  contract  on  the  following  day 
to  buy  the  property  from  Mrs.  Brennan;  and 
her  prayer  is  that  her  contract  with  Mrs. 
Brennan,  obtained  as  set  out  In  the  bill  from 
Mr.  Glltlnan,  may  be  si)ec!fically  enforced 
by  a  conveyance,  etc.,  upon  payment  of 
price,  etc.,  mortgage  made,  etc.  Crosby  de- 
nies this  charge  by  his  answer,  and  sets  up 
his  own  agreement  made  with  Mrs.  Brennan 
by  his  agent  Devlne  as  prior  In  point  of 
time,  and  without  notice  of  any  agreement  of 
complainant  The  issue  presented  between 
these  parties  is,  then,  simply  and  only  wheth- 
er Crosby,  after  complainant  had  obtained 
her  agreement,  and  having  knowledge  of  this 
fact,  secured  another  from  Mrs.  Brennan  In 
favor  of  himself.  The  complainant  thus 
bases  her  whole  c<»nplalnt  against  Crosby 
solely  upon  her  alleged  priority  in  securing 
her  own  contract  The  review  of  the  evi- 
dence above  given  shows  that  the  agreement 
which  Devlne,  Crosby's  agent  procured  for 
blm  In  Philadelphia  was  in  fact  made  before 
the  contract  between  Kelly  and  Mr.  Glltlnan 
in  Atlantic  City,  though  on  the  same  day. 
The  supplemental  and  fuller  agreement  with 
Crosby  was  signed  by  him  on  the  same  day 
in  Atlantic  City,  ana  perfected  on  the  follow- 
ing MondajT  in  Philadelphia  by  Mrs.  Bren- 
nan. It  is  also  shown  that  the  KeUy  con- 
tract, by  reason  of  the  lack  of  authority  of 
Mr.  Glltlnan  at  the  time  of  making  It  to 
bfaid  Mrs.  Brennan,  Is  of  no  force  to  enable 


the  complainant  to  maintain  her  bill  and  en- 
title her  to  the  relief  she  asks  against  either 
defendant  I  will  advise  a  decree  dismissing 
the  complainant's  bill,  with  costs. 


CONSOLIDATED  TRACTION  CO.  T, 

BEIIR. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

AprU  19,  18»7.) 
CoLUstoN  wiTB  Electric  Car  —  Neouoekcb  — 
Question  roB  Juur— CoNTKiBnTour  Neoligencx 
—Imputed   Neglioknob  —  Ixstkcctioss  —  Ob- 
jections NOT  Raised  Below. 

The  plaintiff,  a  girl  of  19,  was  sleeping  at 
night  upon  a  bed  made  of  boards  and  blank- 
ets upon  a  market  wagon  driven  alone  a  pub- 
lic highway  by  lier  fatlier,  w^ho  walked  by  the 
side  of  his  horse.  While  crossing  the  tracks 
of  a  street  railway,  a  uut  came  off  one  of  the 
axles,  to  seek  which  the  father  left  the  wagon 
standing  with  a  rear  corner  projecting  over 
the  rail  of  the  car  track.  An  electric  car  com- 
ing from  the  opposite  direction  struck  this  cor- 
ner and  knocked  the  wagon  some  distanee, 
throwing  plaintiff  to  the  ground. 

1.  Edd,  that  the  question  whether  the  motor- 
man  exercised  reasonable  care  to  foresee  and 
avoid  the  collision  was  properly  left  to  the  jury. 

2.  Held,  that  the  question  whether  the  plain- 
tiff's being  asleep  was  per  se  negligence  that 
contributed  to  her  Injury  was  not  raised  when 
no  request  to  that  end  was  made  at  the  trial. 
and  no  exception  taken  to  the  submission  of 
the  question  to  the  jury  in  the  charge  of  the 
trial  court. 

3.  Held,  that  a  plaintiff  in  error  will  not  be 
permitted  to  raise  in  this  court  a  point  not 
taken  at  the  trial  of  the  cause. 

4.  Held,  that  all  requests  that  sought  to  im- 
pute to  the  plaintiff  the  negligence  of  her  fa- 
ther in  his  management  of  his  team  were  prop- 
erly refused. 

6.  Held,  that  a  request  to  the  court  to  charge 
"that  the  plaintiff,  in  order  to  recover,  must 
establish  affirmatively  that  she  was  guilty  of 
no  negligence  that  contributed  to  the  injury,'' 
was  properly  denied. 

6.  Held,  that  a  request  to  charge  "that  the 
plaintiff  must  take  the  same  precaution  in 
crossing  the  tracks  of  the  street  railway,  be- 
fore driving  upon  the  track,  as  Is  required  of 
pedestrians,     was  properly  refused, 

7.  Held,  that  a  request  to  charge  that  plain- 
tiff was  guilty  of  contributory  negligence  if  she 
failed  to  look  or  listen  before  driving  on  the 
track  of  the  street  railway  was  rightly  refused. 

8.  Held,  that  while  it  is  error  in  a  trial  judge 
to  refuse  to  charge  what  tlie  law  is  upon  the 
points  at  issue,  when  so  requested,  he  is  not 
required  to  charge  what  the  law  would  be  up- 
on an  assumption  that  certain  specified  facts 
constituted  the  whole  case. 

McGill.  Ch.,  and  Gummere,  Van  Syckel,  and 
Nixon,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court  Essex  county. 

Action  by  Edith  Behr  against  the  Consol- 
idated Ti-action  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    AfBrmeJ. 

Edith  Behr,  a  girl  of  19,  accompanied  her 
father  to  market  on  the  night  of  September 
U,  1895.  Behr  left  his  farm  at  11  o'clock  with 
two  wagons  loaded  with  marketing.  The  one 
in  advance,  in  charge  of  Behr's  son  and  two 
hired  men,  was  followed  by  the  one  upon 
which  the  plaintiff  i^de,  which  was  in  charge 
of  Behr  himself.     In  this  order  the   team» 
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trarersed  the  public  road  leading  from  Eliza- 
beth to  Newark;  Behr  walking  by  the  side 
of  Ilia  team;  the  plaintiff  sleeping  upon  the 
wa^n.  This  wagon  and  the  extemporized 
bed  upon  which  the  plaintiff  slept  are  de- 
scribed in  the  testimony.  The  box  of  the 
vagon  was  "not  very  wide,  but  on  top  there 
was  a  railing  such  that  a  peach  basket  fitted 
into  it,  and  this  made  the  top  about  three  or 
four  feet  wider."  The  bed  was  made  of 
boards  laid  over  the  baskets,  upon  which 
blankets  were  placed  when  they  were  taken 
off  the  horses.  This  was  done  that  the  girl 
might  be  rested  when  the  market  was  reach- 
ed. The  highway  was  used  by  defendant 
company  with  its  tracks.  At  a  point  about 
opposite  to  Trowbridge's  Hotel  the  "knock- 
ing of  a  wheel"  apprised  Behr  that  a  nut  had 
dropped  from  one  of  the  axles,  to  find  which 
lie  went  back,  first  calling  to  his  son  to  stop. 
Aa  Behr's  wagon  stood,  the  hind  part  of  It 
was  over  the  car  track.  "I  thought  to  cross 
that  track,"  was  Behr's  testimony,  "but  could- 
n't cross,  because  I  see  that  the  wheel  falls 
down  on  one  side."  Behr  found  the  nut, 
and  was  returning  to  his  wagon  when  a  car 
coining  towards  the  teams  escaped  the  first, 
but  collided  with  the  second,  wagon,  knock- 
ing It  three  or  four  feet  off  the  track.  By 
this  collision  the  plaintiff,  while  still  asleep, 
was  thrown  to  the  ground,  and  suffered  In- 
jury, for  which  she  recovered  upon  the  ver- 
dict of  a  jury. 

Joseph  Coult,  for  plaintiff  In  error.  Samuel 
Kalisch,  for  defendant  in  error. 

6ARRISOK,  J.  (after  stating  the  facts). 
The  question  of  contributory  negligence  was 
submitted  to  the  jury  by  the  trial  court  In 
these  words:  "The  only  question  Is,  does 
the  evidence  satisfy  you  that  the  plaintiff 
was  herself  negligent?  The  evidence  Is  that 
the  plaintiff,  shortly  after  leaving  her  house, 
made  use  of  a  bed— to  use  that  term— which 
had  been  provided  for  her  on  top  of  this 
wagon,  and  there  remained  sleeping  until  the 
happening  of  the  accident  Any  act  aside 
from  that  showing  negligence  on  the  part  of 
the  plaintiff  I  cannot  recall.  Was  that  a 
negligent  act?  The  father  had  charge  of  the 
horse;  was  walking,  driving  the  animal.  Is 
there  any  evidence  of  negligence  In  that  fact? 
If  there  Is;  if  yon  find  that  the  fact  that 
the  plaintiff  went  to  sleep  upon  a  wagon  be- 
ing driven  along  the  public  highway,  with 
her  father  walking  on  the  ground,  having 
'•barge  of  the  animals,  and  her  brother  and 
.another  man  being  Immediately  In  advance; 
if  the  evidence  satisfies  you  that  that  was 
negligence  on  the  part  of  the  plaintiff,— then, 
undoubtedly.  It  was  an  act  contributing  to 
the  happening  of  this  injury,  and  the  plain- 
tiff would  not  be  entitled  to  your  vei-dlct 
Bat  nnless  you  are  so  satisfied,  under  all  the 
circumstances  of  the  case,  there  would  be 
nothing  in  that  to  disqualify  the  plaintiff 
from  recovery." 


No  exception  to  the  charge  was  taken; 
nor  was  the  trial  court  at  any  time  asked  ' 
to  make  any  ruling  with  respect  to  the  negli- 
gence of  the  plaintiff  In  going  to  sleep.  In 
fact,  the  case  is  barren  of  any  mention  what- 
soever of  the  circumstance  that  the  plaintiff 
was  asleep,  excepting  as  it  appears  in  the 
language  of  the  charge  above  given,  where 
It  was  permitted  to  £;o  unchallenged  to  the 
Jury. 

It  is  now  argued  that  the  plaintiff  should 
have  been  nonsuited  because  she  was  asleep, 
or  that  a  verdict  upon  that  ground  should 
have  been  directed  for  the  defendant. 

That  a'^plaintiff  in  error  will  not  be  per- 
mitted to  raise  in  this  court  a  point  not  taken 
at  the  trial  is  too  well  established  to  warrant 
an  extended  citation  of  authorities.  Meader 
V.  Cornell.  58  N.  J.  Law,  375,  S3  Ati.  960; 
Potts  V.  Evans,  58  N.  J.  Law,  381.  84  AtL  4. 

The  course  pursued  at  the  trial  makes  It 
quite  clear  that  early  In  the  case  the  defense 
was  placed  upon  the  ground  of  the  Imputa- 
bility  to  the  plaintiff  of  the  negligence  of  her 
father,  and  later  was  rested  upon  the  con- 
tention  that  the  plaintiff  was.  In  legal  con- 
templation, the  driver  of  the  vehicle.  Thus, 
the  motion  to  nonsuit,  apart  from  the  dalm 
that  the  defendant  was  not  negligent,  was 
put  solely  upon  the  ground  that  the  father's 
conduct  contributed  to  the  collision,  while 
at  the  close  of  the  testimony  no  ground  at  all 
was  assigned  for  the  direction  of  a  verdict. 

Twenty-five  requests  to  charge  were  hand- 
ed to  the  court,  but  in  none  of  them  is  the 
remotest  reference  made  to  the  fact  that  the 
plaintiff  was  asleep.  In  fine,  the  matter  was 
never  alluded  to  during  the  entire  trial. 

The  court  was  asked  to  charge  that  if  the 
plaintiff  was  negligent,  and  drove  out  from 
behind  a  wagon  directly  upon  the  track  of  an 
approaching  car,  and  so  close  to  it  as  to  make 
a  collision  imminent,  she  could  not  recover; 
also,  that  If  she  drove  upon  the  tracks  of 
the  defendant,  and  attempted  to  drive  across 
the  tracks  directly  In  front  of  an  approach- 
ing car,  she  was  guilty  of  contributory  negli- 
gence; also,  that  if  the  plaintiff,  in  driving 
upon  the  track  where  the  collision  occurred, 
did  not  first  glance  in  the  direction  from 
which  she  might  expect  a  car,  she  cannot 
recover;  also,  that  she  must  affirmatively 
establish  that  she  was  guilty  of  no  negligence 
that  contributed  to  the  Injury. 

These  requests  were  all  properly  denied— 
First,  because  they  rested  upon  the  false  as- 
sumption that  the  plaintiff  was  the  driver; 
and,  second,  because  the  trial  Judge  was 
not  required  to  charge  what  the  law  would 
be  if  certain  isolated  facts  constituted  the 
entire  case.  Fath  v.  Thompson,  58  N.  J. 
Law,  180,  33  Atl.  SOL 

Upon  the  points  at  issue  the  charge  was  di- 
rect, and  not  excepted  to  by  the  defendant. 

A  further  request  to  charge  was  in  these 
words: 

"The  court  Is  further  requested  to  charge 
that  the  plaintiff  must  take  the  same  precau- 
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tion  in  crosBlngr  the  tracks  of  the  street  rail- 
way before  driving  upon  the  track  as  is  re- 
quired of  pedestrians." 

The  doctrine  embodied  In  this  request  Is 
-clearly  erroneous;  for  a  vehicle  that  is  cross- 
ing the  tracks  of  a  street  railway  In  front  of 
an  approaching  car  has  a  temporary  right 
of  way  that  alters,  for  the  time  being,  the 
relative  duties  of  the  two  users  of  the  high- 
way, and  gives  rise  to  rules  of  conduct  dilTer- 
ing  from  those  that  exist  between  a  pedes- 
trian and  an  approaching  car. 

The  remaining  request  Is  as  follows: 

"The  court  is  further  requested  to  charge 
that  If  the  plaintiff  failed  to  look"  or  listen 
before  attempting  to  cross  or  drive  upon  the 
track  of  the  street  railway,  and  if  slie  had 
taken  that  precantlon  she  would  have  pre- 
vented the  collision,  the  plaintiff  is  guilty  of 
contributory  negligence,  and  cannot  recover." 

Inasmuch  as  the  plaintiff  neither  attempted 
to  cross  or  to  drive  upon  the  track  at  all, — 
since  she  was  not  the  driver,  and  was  not 
even  seated  beside  him,— this  request  does 
not  appear  to  have  any  pertinence  to  the 
case.  If  pertinent  the  instruction  was  dear- 
ly erroneous,  for  the  reason  that  one  who  is 
being  carried  as  the  plalntllf  was  is  not 
charged,  irrespective  of  circumstances,  with 
the  absolute  duty  to  look  and  listen.  Wheth- 
■er  this  plaintiff  was  negligent  in  not  looking 
and  listening,  under  the  circumstances  of 
the  case,  was  left  to  the  jury. 

Finding  no  err<Hr  in  the  conduct  of  the  trial 
judge,  the  judgment  of  the  circuit  court  is  af- 
firmed. 

McGIIil,,  Ch.,  and  GUMMERB,  VAN 
STOKBL,  and  NIXON,  JJ.,  dissent. 


BACON  et  *1.  V.  DEVINNEY. 

^Cooit  of  Chancery  of  New  Jersey.     April  19, 

1897.) 

Raaui/riNO  Thcbt — Patmivts  for  Wirs — Flcdob 

OF  PaBsoxAi.TT— Rights  of  Heihs — 

Patment  of  Debts. 

1.  When  the  husband  and  wife  both  make 
payments  to  meet  the  dues  of  building  asso- 
ciation stock  standing  in  the  name  of  the  wife, 
the  presumption  is  that  his  payments  were 
gifts  to  her,  and  a  resulting  trust  in  favor  of 
the  husband  because  of  his  payments  will  not 
arise  until  this  presumption  is  rebutted  by  evi- 
dence safBcient   to  establish  such   a  trust. 

2.  The  heirs  of  a  deceased  wife  have,  as 
against  her  surviving  husband,  an  equity  to 
have  stock,  pledged  by  her  in  her  lifetime  for 
the  payment  of  a  mortgage  on  her  lands,  ap- 
plied to  satisfy  the  mortgage,  before  recourse 
is  had  to  the  lands. 

8.  They  have  a  right  to  require  that  her  per- 
sonal estate  which  comes  to  the  hands  of  her 
survivius  tiusband  shall  be  applied  to  the  pay- 
ment of  the  wife's  debts,  of  which  the  wife's 
bond,  secured  by  a  mortpage  on  her  lands,  may 
be  one,  before  recourse  is  had  to  her  lands. 

4.  An  attempt  to  obtain  the  release  of  the 
stock  from  the  pledge,  so  that  the  mortgaged 
premises  may  be  made  primarily  liable,  will  be 
restrained  by  injunction. 

(Syllabns  by  the  Court.) 


Bin  by  Richard  S.  Bacon  and  others  against 
Hubert  Devinney  and  the  Franklin  Loan  A 
Building  Association  of  Salem.  The  defend- 
ant Devinney  alone  answers.  Decree  for 
complainants. 

Sarah  B.  Devinney  was  In  her  lifetime  the 
wife  of  the  defendant  Hubert  Devinney,  and 
sister  of  the  complainants.  She  died  intes- 
tate, and  they  filed  this  bill  as  her  heirs  at 
law.  The  bill  alleges  that,  prior  to  her  mar- 
riage, she  was  the  owner  In  her  own  name  of 
two  shares  of  stock  of  the  Franklin  Loan  & 
Building  Association  of  Salem;  after  her  mar- 
riage she  acquired  two  more  shares;  that  she 
had  a  trade  and  occupation,  and  worked  at 
the  same,  and  received  the  income  for  her 
own  use,  and  paid  for  the  shares,  np  to  the 
time  of  her  death,  from  her  own  earnings. 
On  the  23d  day  of  September,  1885,  she  took 
title  to  a  house  and  lot  in  Salem,  by  convey- 
ance to  her  in  fee  simple  in  her  own  name. 
She  borrowed  $700  from  the  building  associa- 
tion, and  on  the  24th  of  September,  1885,  she 
and  her  husband,  Hubert  Devinney,  gave  a 
bond  to  the  association  to  secure  the  payment 
of  1700  and  Interest  thereon,  and  secured  the 
payment  of  the  bond  by  a  mortgage  (on  the 
house  and  lot  purchased  by  her)  made  by 
her  and  her  hnsband  to  the  bnilding  associa- 
tion. At  the  time  of  obtaining  the  loan.  Mrs. 
Devinney  pledged,  as  collateral  security  for 
its  payment,  the  four  shares  of  stock  of  the 
association  above  named,  according  to  the 
terms  of  the  constitution  and  by-laws  of  the 
association,  by  which  each  member  is  entitled 
to  borrow  $200  for  each  share  of  stock  which 
he  may  hold.  The  two  shares  of  stock  first 
purchased  by  Mrs.  Devinney  matured  and 
were  cre<llted  on  the  bond  at  the  valuation  of 
$200  each,  leaving  the  balance  still  due  on 
the  bond  $300.  After  this,  on  the  20th  of 
October,  1891,  Mrs.  Devinney,  while  seised  of 
the  house  and  lot,  died  Intestate,  never  hav- 
ing had  any  child  of  her  marriage  with  the 
defendant  Hubert  Devinney,  and  leaving,  her 
surviving,  her  husband,  and  also  three  Iwoth- 
ers.  Richard  S.  Bacon,  Joseph  H.  Bacon,  and 
Daniel  D.  Bacon,  the  complainants  in  this 
suit.  These  three  brothers  were  her  only 
heirs  at  law.  The  bill  alleges  that  Mrs.  De- 
vinney, up  to  the  time  of  her  death,  regularly 
met  the  monthly  dues  and  Interest  on  the 
stock  out  of  her  own  earnings,  and  that  after 
her  death,  the  complainants  permitted  her 
husband  to  occupy  the  premises  and  receive 
the  rents,  and  that  since  the  death  of  the 
wife,  he  has  paid  the  dues  and  interest,  and 
has  occupied  the  premises,  and  received  the 
rents.  In  October,  1896,  Devinney  applied  to 
the  board  of  directors  of  the  building  associa- 
tion, requesting  them  to  assign  the  mort- 
gage made  by  him  and  Mrs.  Devinney,  and 
now  reduced  to  a  principal  sum  of  $300.  to  a 
person  to  be  named  by  him,  and  thus  re- 
leased the  stock  held  by  the  association  as 
collateral  for  the  payment  of  the  mortgage. 
The  bill  further  states  that  the  board  of  di- 
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rectors  granted  the  request  of  Devlnney,  and 
pasried  a  resolution  In  accordance  wltli  bis 
wish,  and  that  they  were  about  to  transfer 
tlie  mortgage  unless  restrained  by  this  court. 
Tbe  complainants  allege  that  the  transfer 
with  the  purpose  named  would  deprive  them 
of  tlie  benefit  of  the  pledge  of  the  stock  for 
the  payment  of  the  loan,  and  subject  the  real 
estate  which  they  have  inherited  from  their 
i'ister,  Mrs.  Devinney,  to  the  full  payment  of 
the  remaining  mortgage  indebtedness,  in  vio- 
latiou  of  the  scheme  of  loan  and  of  the  agree- 
ment under  which  it  was  made.  The  com- 
plainants claim  that  they  are  entitled  to  the 
benefit  of  this  agreement  and  scheme  of  loan, 
aod  to  the  collateral  pledged  for  the  loan. 
Tbey  asli  that  the  building  association  may  be 
enjoined  from  malting  any  assignment  with- 
out the  consent  of  the  complainants.  The  de- 
fendant Hubert  Devluney  is  the  only  one 
who  answers.  His  answer  substantially  ad- 
mits the  statements  set  forth  in  the  bill,  ex- 
cept that  be  denies  that  Mrs.  Devlnney  al- 
u-ays  paid  the  monthly  dues  from  her  own 
separate  funds,  and  he  says  that  the  dues 
thereon  were  for  the  most  part  paid  by  him- 
self or  with  his  earnings,  from  the  time  of 
their  marriage  up  to  the  time  of  Sarah  Devin- 
ney'g  death,  on  October  20,  1881;  and  since 
tliat  time,  the  defendant  says,  he  paid  all 
of  the  dues,  and  has  paid  the  Insurance,  tax- 
es, and  repairs  on  the  proiierty.  Ihe  defend- 
ant further  states  that  In  1874,  just  prior  to 
their  marriage,  Sarah  Devlnney  (then  Sarah 
Bacon)  tools  out  three  shares  of  stoclc  in  the 
association,  and  that  he  and  his  wife  paid  the 
lines  on  this  stock  until  1S83,  when  one  share 
wa-s  sold,  and  the  two  other  shares.  In  1880, 
were  credited  on  the  mortgage.  The  defend- 
ant alleges  that  he  earned  considerable  simis 
•  of  money  from  1874  to  1886,  and  that  he  gave 
all  his  earnings  to  his  wife,  to  be  applied  to 
ber  housekeeping  expenses,  and  to  the  pay- 
ment of  the  building  association  dues.  Be 
states  that  he  had  not  made  actual  applica- 
tion to  have  the  mortgage  assigned,  and  that 
be  had  only  made  inquiry  for  tliat  purpose; 
bnt  he  declares  that  in  good  faith  such  a 
transfer  should  be  made,  and  that  he  will 
make  a  formal  application  for  such  transfer, 
aniess  restrained  by  this  court  from  so  doing. 

\rUUam  T.  Hilllard,  for  complainants.    J. 
W.  Acton,  for  defendant 

GBET,  y.  C.  (after  stating  the  facts).  This 
cause  lias  been  presented  on  final  heating, 
on  bill  and  answer.  There  is  but  little  vari- 
ance between  the  allegations  of  the  bill  and 
those  of  the  answer,  the  only  matter  of  sub- 
stance being  the  statement  In  the  bill  that  the 
decedent  Mrs.  Devlnney  paid  the  dues,  etc., 
for  the  shares  of  the  stock  pledged,  up  to  the 
time  of  her  death,  from  her  own  earnings. 
The  husband  defendant  denies  that  she  al- 
ways paid  these  dues  from  her  own  separate 
funds,  and  says  they  were  for  the  most  part 
paid  by  himself,  or  with  his  earnings,  up  to 
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the  time  of  her  death,  and  since  ttiat  time 
he  has  paid  them  all,  and  also  the  insurance, 
taxes,  and  repairs  of  the  property.  So  far 
as  the  answer  denies  the  allegations  of  the 
bill,  it  must  be  taken  at  this  hearing  to  be 
true.  The  defendant  does  not  deny  the  state- 
ment in  the  bill  that  since  his  wife's  death 
he  has  had  the  use  of  the  property  without 
paying  any  rent  It  nowhere  appears  in  the 
bUl  or  answer  that  the  defendant  supposed, 
believed,  or  understood  that  Mrs.  Devlnney, 
In  receiving  title  to  the  lands  in  her  own 
name,  was  acting  in  bad  faith  towards  him, 
or  that  he  had  any  agreement  with  her,  or 
that  he  bad  given  any  direction  to  her  that 
she  should  bold  this  title  for  his  use.  He 
Joined  in  the  making  of  the  bond  and  mort- 
gage, and  be  must  thereby  have  had  actual 
Icnowledge  that  the  title  to  the  premises  stood 
In  Mrs.  Deviuney's  name,  and  not  in  his. 
The  law  casts  upon  him  knowledge  of  the 
fact  that  when  the  title  stood  In  her  name, 
and  there  were  no  children  of  the  marriage, 
it  would  upon  her  decease  Intestate  descend 
to  ber  heirs  at  law,  and  nothing  in  the  an- 
swer shows  that  he  had  any  other  expecta- 
tion. What  be  seeks  by  his  answer  is  not 
to  have  the  title  to  the  premises  declared  to 
have  been  mistakenly  conveyed  to  his  wife, 
or  to  have  been  conveyed  to  her  in  trust  for 
him,  but  a  decree  that  the  stock  which  had 
t>een  pledged  by  the  assent  of  himself  and  of 
his  wife,  in  ber  lifetime,  to  the  association, 
for  the  payment  of  a  mortgage  debt  may 
be  permitted  to  be  diverted,  and,  by  the 
plan  set  out  in  the  bill,  changed  from  the 
pledge  made  of  it  by  the  parties  at  the  time 
of  the  original  agreement  The  substantial 
facts  set  forth  in  the  bill  are  not  disputed  in 
the  answer.  The  denial  goes  only  to  refute 
the  statement  that  Mrs.  Devinney  paid  for 
all  the  dues  and  Interest  out  of  her  own 
separate  estate,  and  to  declare  that  the  de- 
fendant Hubert  Devinney  In  great  part  paid 
for  the  dues  and  Interest  on  the  stock;  but 
there  is  no  denial  that  In  making  these  pay- 
ments, the  defendant  Hubert  Devinney  knew 
tliat  they  were  relieving  the  title  standing 
in  the  name  of  his  wife  from  the  charge  of 
the  mortgage  debt.  The  admissions  in  the 
pleadings  show  that  the  husband  and  wife 
arranged  that  this  title  to  the  lands  should 
stand  In  the  name  of  the  wife,  and  the  funds 
of  both  were  used  Indiscriminately  to  pay 
off  the  principal  and  interest  of  the  mortgage 
debt;  without  any  understanding  or  agree- 
ment that  the  payments  of  the  husband 
should  secure  to  him  any  rights  in  the  prop- 
erty. The  answer,  in  stating  the  disposition 
he  made  of  his  earnings,  admits  that  he  "al- 
ways gave  all  bis  earnings  to  bis  wife  to  be 
applied  to  her  housekeeping  expenses,  and 
to  t>e  applied  to  the  payment  of  the  building 
association  dues."  This  is  not  the  language 
which  would  be  tised  If  the  statement  was 
intended  to  indicate  that  the  moneys  were 
paid  on  an  understanding  or  belief  that  a 
trust  for  his  benefit  was  to  arise  from  their 
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payment  He  knew  this  money  would  aid  to 
relieve  his  wife's  land  of  the  charge  of  the 
mortgage,  and  he  gave  It  to  her  for  that  ptir- 
pose.  Under  these  Indefinite  circumstances, 
when  the  husband  made  some  payments  out 
of  his  separate  estate,  and  the  wife  some  out 
of  hers,  and  there  Is  no  evidence  that  the 
money  was  paid  on  any  agreement  or  belief 
that  thie  husband  was  to  be  benefited,  no 
trust  arose  in  his  favor;  nor  could  he  right- 
fully claim  to  be  entitled,  either  at  law  or  in 
equity,  to  any  Interest  in  the  property,  the 
title  to  which  he  knew  stood  in  his  wife's 
name  when  he  made  the  payments.  In  cases 
where  the  parties  stand  in  such  intimate  re- 
lationship to  each  other,  the  presumption  is 
that  the  payments  were  intended  to  be  a 
gift,  until  by  satisfactory  proof  the  contrary 
is  established.  If  they  had  been  strangers, 
tbe  payments  made  by  one,  and  title  granted 
to  another,  with  no  explanatory  circumstan- 
ces attending  the  transaction,  would  raise  a 
presumption  of  a  resulting  trust  in  favor  of 
the  person  paying  the  consideration.  But 
where  the  relations  of  the  parties  are  those 
of  husband  and  wife,  or  parent  and  child,  the 
presimiption  is  tb&t  the  payment  was  a  gift, 
until  overcome  by  proof.  The  proof  neces- 
sary to  overcome  this  presumption  must  be 
as  satisfactory  and  explicit  as  that  required 
to  establish  a  resulting  trust.  Peer  v.  Peer, 
11  N.  X  Eq.  432;  Read  v.  Huff,  40  N.  J.  Eq. 
233. 

At  the  time  the  stock  was  pledged,  Mrs. 
Devlnney  was  the  holder,  not  only  of  the  title 
to  the  stock,  but  also  of  the  title  to  the  lands 
mortgaged.  Her  husband  joined  her  in  the 
bond  and  mortgage,  and  obviously  knew  of 
the  pledge  of  the  stock.  She  had  a  right  to 
dispose  of  this  property  In  this  way,  and  those 
who  succeed  to  her  rights  In  the  stock,  and 
to  the  title  to  the  lands,  receive  what  they  get, 
subject  to  such  charge  and  disposition  as  she 
In  her  lifetime  had  made  of  them,  respective- 
ly. The  rights  of  her  husband  are  to  take  the 
ownership  of  the  stock  subject  to  the  pledge. 
The  rights  of  her  heirs  at  law  are  to  take  the 
ownership  of  the  land  subject  to  the  mort- 
gage, and  with  the  benefit  of  whatever  con- 
tract touching  the  payment  of  the  mortgage 
debt  was  outstanding  and  existent  at  the 
time  of  the  death  of  the  deceased.  What  is 
claimed  by  the  defendant  Is  the  right,  by  the 
plan  Indicated  In  the  blU  (the  purpose  to  car- 
ry which  into  effect  is  substantially  admitted 
in  the  answer),  to  take  away  from  the  com- 
plainants the  benefit  of  the  bargain  made  by 
the  decedent  in  her  lifetime,  by  which  the 
stock  stood  primarily  pledged  for  the  pay- 
ment of  the  mortgage  debt 

The  principle  controlling  this  case  has  been 
established  in  New  Jersey  in  the  court  of  er- 
rors in  tbe  case  of  Herbert  v.  Association,  17 
N.  J.  Eq.  497,  where  a  member  of  a  building 
association  had  secured  a  loan  by  a  mort- 
gage, and  also  by  the  assignment  of  10  shares 
of  the  stock,  and  subsequently  conveyed  the 
premises.    Judgments   were  afterwards   re- 


covered against  the  mortgagor,  and  tbe  10 
shares  of  stock  were  levied  on.  The  court 
held  that  the  equity  which  the  grantee  of  the 
mortgage  had  acquired,  as  against  the  mort- 
gagor and  the  association,  to  have  the  assets 
so  marshaled  that  the  debt  due  the  associa- 
tion should  be  paid  primarily  out  of  the 
shares  of  stock,  was  not  impaired  or  affected 
by  the  intervention  of  the  Judgment  creditors; 
and  it  further  held  that  the  right  of  the  cred- 
itor who  is  entitled  to  have  the  assets  of  the 
debtor  marshaled  is  absolute  against  the 
debtor  himself,  and  cannot  be  taken  away  by 
the  action  of  subsequent  creditors.  The  su- 
perior equity  supported  In  the  case  cited  was 
that  of  a  grantee  to  have  a  mortgage,  sub- 
ject to  which  he  bought,  first  satisfied  out  of 
shares  of  stock  pledged  with  the  mortgage  as 
collateral  security  for  the  mortgage  debt. 
Tbe  right  was  sustained  against  creditors  of 
the  pledgor  who  bad  acquired  a  lien.  In  the 
case  in  hand  the  heirs  at  law  insist  upon  their 
right  as  against  the  administrator  or  surviv- 
ing husband  of  the  Intestate  who  made  the 
pledge.  In  principle,  the  equities  in  the  case 
cited  and  that  under  consideration  are  the 
same.  The  lien  of  tbe  creditors'  levy  In  the 
case  dted  gave  them  no  more  and  no  less 
rights  than  were  outstanding  in  the  pledgor, 
and  the  Interest  which  the  administrator  took 
from  his  decedent  pledgor  in  the  ca.se  now 
under  consideration  was  that  which  she  held 
at  the  time  of  her  deatb.  The  administrator 
or  executor  takes  subject  to  charges  created 
by  the  pledgor  decedent  in  his  lifetime.  Gla- 
holm  V.  Rowntree,  6  Adol.  &  EL  710,  where 
tbe  point  was  fully  discussed  in  the  king's 
bench,  on  the  question  of  the  liability  of  esw- 
utors  to  account  for  assets  pledged  by  the  tes- 
tator. In  Association  v.  Hawk,  27  N.  J.  Etj. 
355,  stock  pledged  to  secure  a  first  mortgajr«> 
was,  as  between  the  association  and  a  second 
mortgagee,  applied  to  pay  the  first  mortgage, 
before  recourse  was  had  to  the  land,  and  the 
levy  of  an  execution  against  the  pledgor's  in- 
terest did  not  bar  this  equity.  So  in  Sher- 
ron  V.  Acton  (in  this  court;  opinion  filed  Jan. 
6,  1890;  not  ofliclaUy  reported),  18  Atl.  978. 
the  same  equity  was  supported  In  favor  of  a 
second  mortgage,  against  an  assignee  for  ben- 
efit of  creditors.  But  accepting  the  right  of 
tbe  husband  under  an  administration  to  take 
jure  marltl  the  personal  estate  of  his  de- 
ceased intestate  wife,  he  must  apply  these 
assets  to  the  satisfaction  of  bis  wife's  debts, 
and  be  can  take  only  the  surplusage.  What 
be  gets  on  her  death  Intestate,  leaving  assets. 
Is  a  right  to  take  her  personal  estate,  with  a 
liability  to  account  only  to  creditors.  Heard 
V.  Stamford,  3  P.  Wms.  409;  Kent  Comm. 
145.  Even  If  there  were  not  special  ple<lge 
of  this  stock  to  pay  the  building  association 
debt,  it  must  be  applied,  as  a  part  of  the 
intestate's  personal  property,  to  pay  her  debts;, 
of  which  the  bond  to  the  association  is  one. 
The  personal  estate  of  the  decedent  is  the 
primary  fund  for  the  payment  of  debts.  Thi< 
is  tbe  common-law  rule,  and  In  our  stat«>  it 
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has  been  frequently  enforced.  Tbe  heir  at 
iaw  has  enforced  It  against  the  execntor. 
Keene  v.  Mmin,  16  N.  J.  Eq.  808;  Krueger  v. 
Ferry,  41  N.  J.  Eq.  432,  5  Atl.  452. 

The  answer  of  the  defendant  admits  that 
it  is  his  purpose,  and  he  clatans  his  right,  to 
procare  the  mortgage  upon  the  complainants' 
property  to  be  so  transferred  that  the  stock 
pledged  for  the  payment  of  the  same  debt 
may  be  released,  and  thus  to  defeat  the 
pledge  of  the  stock  made  by  the  decedent, 
and  make  the  land,  and  not  the  personal  prop- 
erty, the  primary  fund  out  of  which  the  debt 
of  the  decedent  must  be  paid.  I  will  advise 
tliat  the  defendant  be  enjoined  from  this 
course.  In  accordance  with  the  prayer  of  the 
complainants'  blU. 


LENNON  T.  HEINDEL  et  al. 

(Court  of  Chancery  of  New  Jersey.    April  15, 

1897.) 

ExEccTioN  Sale — Sbttiso  Asii>b. 

1.  That  property  sold  on  execution  for  only 
$6,200,  when  worth  from  $9,000  to  $1S,000,  is 
not  of  Itself  ground  for  setting  aside  the  sale. 

2.  Execution  sale  of  land  described  in  two 
parcels  will  not  be  set  aside  because  the  prop- 
erty was  sold  as  a  whole;  there  haying  been 
no  preparation  or  request  of  the  sheriff,  for  sale 
by  the  parcri. 

3.  Execution  sale  will  be  set  aside  at  suit  of 
execntion  debtor,  and  of  a  judgment  debtor 
not  protected  by  the  sale,  though  induced  to  be- 
lieve it  would  be;  two  persons  haying  dissuad- 
rd  others  from  bidding,  and  one  of  them  haying 
bid  it  off  under  an  arrancement  that  he  should 
pet  it  as  cheap  as  possible,  and  the  other  (who, 
before  such  arrangement,  had  intended  to  bid) 
rhonld  give  him  an  advance  of  $700  on  the 
porchase  price,  which  he  did,  and  it  haying 
w>Id  for  $6,200,  when  worth  from  $9,000  to 
?15,000. 

Bill  by  Thomas  P.  Lennon  against  Slxtus 
Heindel  and  the  Second  National  Bank  of 
Hoboken.  Heard  on  bill,  answer  of  Heindel, 
answer  and  cross  bill  of  the  Second  National 
Bank,  and  replication  thereto  by  Heindel, 
and  evidence.    Decree  for  complainant. 

Charles  li.  Corbin  and  John  W.  Queen,  for 
complainant.  William  D.  Edwards  and 
Frederick  Frambach,  for  defendant  Heindel. 
RnsB  Sl  Heppenbelmer,  tor  defendant  bank. 

PITNEY,  V.  C.  The  object  of  this  bill  is 
to  set  aside  a  sale  of  lands  of  tbe  complain- 
ant made  by  the  sheriff  of  Hudson  county 
under  divers  executions  In  the  sheriff's  hands 
against  tbe  complainant.  The  Second  Na- 
tional Bank  of  Hoboken  was  made  a  party 
defendant  because  It  holds  a  judgment 
against  complainant,  which  was  cut  off  by 
the  sale,  and  by  its  cross  bUl,  Incorporated 
in  its  answer.  Joins  in  the  prayer  of  the  bill 
that  the  sale  may  be  set  aside.  The  bill  sets 
up  that  tbe  complainant  In  October,  1891, 
became  the  owner  of  five  lots  of  land  situate 
in  Bergen  township,  Hudson  county,  con- 
taining in  tbe  aggregate  about  8%  acres,  and 
that  In  Angnst,  September,  and  December, 


1893,  and  January,  ISM,  several  judgments 
were  entered  against  blm  in  the  circuit  court 
of  the  county  of  Hudson,  and  in  the  supreme 
court,  amounting  in  the  agg^regate  to  about 
$3,000;  that  executions  were  duly  Issued  on 
these  judgments;  that  those  Issuing  prior  to 
November,  1898,  were  delivered  to  Edward 
P.  Stanton,  sheriff  of  Hudson  county,  and 
those  Issuing  after  that  time  were  delivered 
to  John  J.  Toffey,  sheriff  of  the  same  county; 
that  Sheriff  Stanton  advertised  under  his  ex- 
ecutions, but  that  the  judgments  and  execu- 
tions were  assigned  to  the  defendant  Heindel 
before  the  sale,  and  the  sale  dropped,  and 
that  afterwards.  In  December,  1893,  Sheriff 
Toffey  advertised  under  the  executions  then 
In  his  hands  (being  three  In  number)  for  the 
1st  of  February,  1894;  and  that  the  sale 
was  adjourned  by  Sheriff  Toffey  from  time  to 
time  until  April  26,  1894,  on  which  day  It 
was  sold  to  Heindel  for  the  sum  of  $900; 
that  the  deed  was  made  on  tbe  2Sth  of  April, 
and  delivered  to  Heindel.  The  bill  was  filed 
on  the  28th  day  of  May,  1894.  The  facts  of 
the  case  are  as  follows: 

The  complainant  Is  a  bnllding  contractor, 
and  apparently  an  active  business  man.  He 
has  a  brother,  EMward,  who  has  been  a  deal- 
er in  real  estate,  and  bad  a  sister,  a  Mrs. 
Cavanagh,  who  died  in  1893.  Tbe  complain- 
ant, Thomas,  and  his  brother,  Edward,  are 
bachelors;  and  they  lived  for  many  years 
with  their  slstn,  Mrs.  Cavanagh  (until  her 
death),  and  her  husband  and  her  daughters, 
upon  the  premises  in  question.  They  con- 
sist of  two  dwellings,  a  stable,  and  S%  acres 
of  land,  situate  at  a  place  called  "Hudson 
Heights,"  on  tbe  Palisades,  immediately  back 
of  Bulls  Ferry,  in  Hudson  county.  The  prem- 
ises were  at  first  owned  by  Edward  Len- 
non. He  became  embarrassed,  judgment  went 
against  him  in  1891,  and  the  premises  were 
sold  at  sheriff's  sale,  and  purchased  by 
Thomas,  the  complainant.  Edward  later 
conveyed  to  Thomas  by  deeds.  Subsequently 
Thomas  became  embarrassed,  and  In  the 
fall  and  winter  of  1893-94  several  judgments 
were  entered  against  him.  These  judgments 
were  subject  to  two  mortgages, — one  for  $3,- 
000,  which  was  a  first  Incumbrance,  and  one 
for  $500,  which  intervened  between  t'he  judg- 
ments. Executions  on  two  of  the  judgments 
were  in  the  hands  of  Sheriff  Stanton,  whose 
term  expired  in  the  fall  of  1893,  and  three  or 
four  later  executions  were  in  the  hands  of 
Sheriff  Toffey,  who  succeeded  Stanton.  In 
this  state  of  affairs,  the  premises  were  ad- 
vertised for  sale  by  Sheriff  Toffey  for  Feb- 
ruary 1,  1894.  The  judgment  against  Ed- 
ward, under  which  the  premises  were  sold, 
and  bought  by  Thomas,  in  1891,  was  for  a 
comparatively  small  amount;  and  the  Indi- 
cations are  that  the  consideration  named  In 
the  deeds— ^3,000— was  not  paid,  and  that, 
subject  to  whatever  be  paid  on  the  judg- 
ment, Thomas  held  the  premises  In  trust  for 
his  brother,  Edward.  No  direct  Issue  was 
made  on  this  subject  either  In  tbe  pleadings 
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or  at  the  bearing.  The  last  judgment  against 
Thomas  was  In  favor  of  the  Second  National 
Bank  of  Hoboken,  recovered  after  tUe  adver- 
tisement by  Sheriff  Tofley,  except  one  or  two 
docketed  judgments  from  justices'  courts, 
upon  which  execution  was  Issued  and  dellv* 
ered  to  the  sheriff,  but  not  mentioned  in  the 
advertisement.  The  prior  executions  against 
Thomas  were  issued  by  Mr.  Smythe,  an  at- 
torney living  In  the  neighborhood,  and  the 
creditors  were  rather  urgent  for  their  pay. 
In  the  meantime  Mr.  Thomas  Lennon  was 
trying  to  obtain  loans  upon  the  premises,  but 
the  amount  required  to  clear  off  all  the  In- 
ciunbrances  was  a'  little  more  than  a  careful 
investor  would  be  inclined  to  loan  upon  It 
Adjournments  were  bad  from  time  to  time 
In  order  to  give  Mr.  Lennon  an  opportunity  to 
make  arrangements  for  a  loan.  In  the  mean- 
time Mr.  Cavauagh,  bis  brother-in-law,  com- 
menced an  intrigue  to  have  the  property 
brought  to  a  sale,  and  bought  in  by  some- 
body and  held  for  the  benefit  of  his  daugh- 
ters, who  seem  to  have  been  estimable  per- 
sons, and  to  have  had  friends  In  the  neigh- 
borhood. In  this  Intrigue,  Cavauagh,  who 
lived  on  the  premises,  discouraged  all  per- 
sons who  came  to  look  at  them,  or  talked  of 
loaning  money  or  buying  them  at  sheriff's 
sale,  and  applied  to  the  defendant  Heindel 
to  assist  him  (Cavanagh)  by  buying  in  the 
property  cheap,  and  holding  it  for  the  joint 
benefit  of  Heindel  and  Cavanagh's  family. 
He  says  that  Heindel  gave  him  distinct  en- 
-couragement  that  he  would  do  this.  Heindel 
rather  denies  it.  But  the  evidence  of  Hein- 
del's  friend  Fahbeck  tends  to  corroborate  Mr. 
Cavanagh.  Thomas  Lennon  also  applied  to 
«  Dr.  De  Oraff,  a  person  of  means  in  the 
neighborhood,  to  assist  him,  either  by  loan- 
ing money,  or  buying  in  the  premises  at  sher- 
iff's sale  and  holding  them  for  him  (Thomas). 
He  swears,  In  substance,  that  he  procured 
from  Smythe  a  statement  of  the  amount  due 
upon  all  the  liens,  and  had  several  inter- 
views with  De  Graff  and  several  with 
Smythe,  and  one  with  De  Graff  and  Smythe 
together,  in  which  latter  Interview  the  mat- 
ter was  discussed,  and  the  amount  necessary 
to  cover  the  claims  was  mentioned,  and  that 
he  (Lennon)  expressed  a  wish  to  have  the 
property  bid  up  to  enough  to  cover  all  liens, 
including  the  bank  Judgment;  that  Smythe 
and  De  Graff  objected,  and  advised  him  to 
cut  off  the  bank,  but  that  he  persisted;  and 
that  Anally,  when  they  parted,  it  was  under- 
stood that  the  bank's  claim  was  to  be  pro- 
tected, and  that  he  (Lennon)  so  informed 
Mr.  Rabe,  the  president  of  the  bank,  before 
the  sale.  At  the  hour  fixed  for  the  sale,  Mr. 
Rabe  was  in  the  sheriff's  sales  room  on  oth- 
er business,  but  left  Just  before  these  prem- 
ises were  put  up  for  sale,  In  the  confident 
supposition  that,  if  the  property  was  sold, 
his  judgment  would  be  covered  and  protect- 
■ed.  In  this  connection  Is  to  be  considered 
the  evidence  of  Edward  Lennon,  who,  as  we 
«baU  see,   attempted   to  assist   bis   brother. 


Thomas,  In  protecting  the  properly,  and  who 
swears  that  on  the  morning  of  the  sale,  in  a 
conversation  with  Mr.  Smythe  about  the 
sale  and  the  proposed  purchase  by  Mr.  Hein- 
del, he  Inquired  If  the  bank  had  notice  that 
It  was  to  be  sold  without  further  adjourn- 
ment, and  that  Mr.  Smythe  said  to  him, 
"Keep  quiet  about  that,  and  let  the  bank 
take  care  of  itself,  and  you  will  have  so 
much  the  less  money  to  pay." 

Edward  Lennon,  as  we  have  seen,  attempt- 
ed to  assist  his-  brother  to  find  some  person 
either  to  make  a  loan  to  pay  the  judgments, 
or  to  buy  the  property  in  at  their  amount 
and  hold  it  for  the  benefit  of  his  brother. 
And  be  beard  through  his  nieces  that  Mr. 
Heindel  was  inclined  to  assist  pecuniarily, 
but  did  not  understand  until  Just  before  the 
sale  that  Cavanagh's  plan  was  to  have  Mr. 
Heindel  buy  it  in  for  Jthe  benefit  of  the  nieci-s, 
cutting  off  Thomas  and  Edward.  JGdward 
called  on  Heindel  a  few  days  before  the  sale, 
and  Heindel  gave  him  no  encouragement  In 
the  meantime  Thomas  Lennon  applied  to  a 
Mrs.  Butts,  a  Freuch  lady  of  some  means, 
who  lived  in  the  neighl>orhood,  and  who  was 
a  friend  of  the  Misses  Cavanagh,  and  asked 
her  to  loan  the  money  in  order  to  save  the 
property.  She  und^took  to  do  so,  and 
swears— and  I  am  inclined  to  believe  her— 
that  If  she  had  had  time  enough,  she  could 
have  procured  the  money.  She  had  already 
learned  from  the  Misses  Cavanagh  that  Mr. 
Heindel  was  their  friend,  and  that  he  talked 
of  buying  the  property  in  to  bold  for  their 
benefit  Mrs.  Butts  called  upon  Mr.  Smythe 
to  know  how  long  the  sale  could  be  postix>ned 
in  order  to  give  her  an  opportunity  to  raise 
the  money,  and  was  informed  by  him  tliat 
Mr.  Heindel  was  making  preparations  to  buy 
it;  and  she,  supposing  tiiat  Mr.  Heindel  wa-s 
buying  it  in  the  Interests  of  the  Misses  Cav- 
auagh, was  entirely  satisfied,  and  dropped  the 
matter.  She  swears  that  Smythe  asked  her 
why  she  bothered  herself  with  helping  the 
Lennons,  and  spoke  discouragingly  of  her  do- 
ing so.  Mr.  Heindel,  having  had  hla  atten- 
tion called  to  the  property  by  Cavana^  and 
his  daughters,  looked  into  it,  and  concluded 
that  If  be  could  buy  it  cheap  mough,  he 
would  purchase  It  on  bis  own  account  and 
spoke  to  Mr.  Smythe,  the  attorney  for  the 
creditors,  and  asked  him  to  act  for  bim;  but 
Mr.  Smythe,  finding  tliat  he  spoke  Knglish 
Imperfectly,  sent  him  to  Mr.  Frambach,  hla 
present  solicitor.  Mr.  Frambach  examined 
the  title  and  the  amount  of  the  incumbrances, 
and  prepared  to  bid;  and  Mr.  Smythe  learned 
through  Mr.  Frambach  or  Mr.  Heind^  that 
the  latter  was  ready  to  bid  enough  upon  the 
property  to  cover  all  of  Mr.  Smythe' s  clients' 
liens.  About  this  time  a  Mr.  Fahbeck  Inter- 
vened. He  lived  in  the  neighliorhood,  and 
had  a  Judgment  for  $700  against  Eidward 
Lennon,  which  he  de^red  to  secure;  and  he 
believed  or  suspected  that  the  property  really 
belonged  to  Edward,  although  the  title  was 
in  Tbomas.     He  called  upon  Mr.  Heindel. 
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and  made  a  proijosltlcti  to  him  that  he  would 
bny  It  for  as  low  a  price  as  he  could,  and 
then  seU  It  to  Heindel  for  $700  advance,  or 
enough    to    cover    his    Judgment.      Heindel 
agreed  to  this,  upon  condition  that  the  price 
did  not  exceed  a  certain  amount.    Then  Fall- 
beck  heard  that  Dr.  De  Graff  thought  of 
buying  the  property.    The  fact  that  De  Graff 
had  been  applied  to  by  the  Cavanaghs,  or  by  one 
of  the  Liennons,  to  assist  them  with  money, 
came  In  some  way  to  Fahbeck's  ears.     He 
called  upon  De  Graff  to  dissuade  him  from 
bidding,  and  told  him  what  he  desired  to  do, 
and  brought  Heindel  to  see  him,  to  assure 
blm  (De  Graff)  that  he  and  Heindel  had  made 
an  arrangement  to  buy  the  property,  by  which 
Pahbeck  would  secure  his  judgment  against 
Edward  Ixmnon.    The  result  of  the  interview 
was  that  De  Graff  agreed  not  to  bid  on  the 
property,  or  to  interfere  with  the  plans  of 
Fahbeck  and  Helndri.     Adjournments  of  the 
sale  had  beer  had  from  time  to  time,  upon 
tbe  written  consent  of  all  the  jndgnient  cred- 
itors, and,  a  day  or  two  before  the  sale,  Ed- 
ward Lennon  called  upon  Mr.  Bmythe  for 
another  adjournment;   and  S-mythe  sent  talm 
out  to  procnre  the  consents  of  all  the  judg- 
ment creditors,  and  told  him  that  he  must 
aim  have  Mr.  Helndel's  consent,  because  he 
was  ready  to  bid  enough  to  secure  Smythe's 
clients,  and  he  did  not  wish  to  lose  him  as  a 
pnrchaser.    Edward  got  the  consent  of  all  the 
jodgment  creditors  but  one,  who  had  been 
paid  hl8  jodgjient  by  a  joint  defendant,  and 
80  the  strict  terms  made  by  Mr.  Smythe  were 
not    fulfilled.      Nevertheless    he    applied    to 
Heindel  for  his  consent,  upon   the  supposi- 
tion, as  be  swears,  that  Heindel  was  to  lend 
the  money  to  pay  It  all,  and  Heindel  reused. 
This  was  on  the  morning  of  tbe  sale.     An 
Interview   was  had  between   Heindel,    Fah- 
beck, Smythe,  and  Lennon,  in  which  Fah- 
beck declared  that  he  was  going  to  buy  the 
property  in  at  a  low  price,  so  as  to  save  his 
judgment   against  Ziennon;    and  the  result 
was  a  complete  refnsal  on  the  part  of  Smythe 
to  consent  to  another  adjournment.     Eldward 
Lennon,  however,  swears  that  he  understood 
from  Smythe  that  Heindel  intended  to  buy 
tbe  property  Id  for  the  benefit  of  him  (Ed- 
wart  Lennon),  after  paying  the  judgments; 
and  Lennon  gives  this  as  an  excuse  why  he 
did  not  go  to  the  sale,  or  pay  any  further  at- 
tention  to  It     He  swears  that  Smythe  ad- 
vised him  to  keep  away.    This  statement  of 
Lennon  is  denied  by  Heindel  and  Smythe  and 
Fahbecic,  but  I  am  satisfied  that  Smythe  did 
at  least  encourage  Edward  to  stay  away  from 
the  sale.     Tlie  sale  took  place,  the  property 
being  bid  np  to  |800.  which  was  enough  to 
cover  all  the  executions  in  Sheriff  Toffey's 
hands,  except  that  oC  tbe  bank,  and  was  bid 
off  by  Mr.  Frambacli,  as  attorney  for  both 
parties;    tbe  arrangement  being  that  the  deed 
sbonld  be  made  to  Fahbeck  unless  Heindel 
paid  blm  the  |700.     Helndd  paid  Fahbeck 
$7CX).  and  'he  deed  was  thereupon  made  to 
Heindel.     The  cost  of  the  premises  to  Hein- 


del, Including  all  taxes  and  proviou.s  incum- 
brances, with  Interest,  but  not  including  the 
amount  paid  his  counsel  and  Fahbeck,  was 
less  than  ?6,200.  The  value  of  the  property 
is  put  by  the  best  witnesses  for  the  defend- 
ants at  f9,000  or  $10,000.  Others,  for  the 
complainant,  put  It  as  high  as  $15,000. 

Four  grounds  are  relied  on  for  the  setting 
aside  of  the  sale:  First,  that  it  was  sold  at 
too  great  a  sacrifice;  second,  that  the  prop- 
erty had  been  laid  out  in  parcels,  and  should 
have  been  sold  in  parcels;  third,  surprise  on 
the  part  of  Thomas  Lennon,  Edward  Lennon, 
and  the  president  of  the  bank;  and,  fourth, 
an  illegal  combination  between  Fahbeck  and 
Heindel  to  prevent  bidding  on  the  property. 

With  regard  to  the  value  of  the  property, 
the  price  obtained  was  not  so  much  below 
what  it  was  actually  worth  as  to  induce  the 
court  to  set  the  sale  aside,  if  that  circum- 
stance stood  by  itself.  There  Is  no  pretense 
but  that  the  property  was  advertised  accord- 
ing to  law,  and  the  various  adjournments 
were  obtained  at  the  request  of  the  defend- 
ants in  execution.  When  the  property  was 
finally  sold,  there  was  substantially  no  ad- 
vertisement of  it;  but  that  is  the  complain- 
ant's fault,  in  asking  for  adjournment  How- 
ever, the  smallness  of  the  price  is  not  to  be 
lost  sight  of,  when  we  consider  the  other 
grounds  relied  upon. 

The  second  ground  is  that  the  property 
should  have  been  sold  in  parcels.  I  think  thiV 
ground  fails,  for  two  reasons:  First.  I  ami 
not  sure  that  Jt  would  have  sold  for  more  if 
It  had  been  sold  In  parcels,  though  it  is  proba- 
ble that  It  would.  Second.  No  serious  request 
of  the  sheriff  was  made;  no  preparation  or 
surveys  or  plots  were  made.  The  property 
was  described  In  two  parcels,  but  it  was  not 
suggested  that  it  should  have  been  sold  In  the 
parcels  thus  designated.  And,  if  the  defend- 
ants In  execution  had  wished  the  property 
sold  In  parcels,  they  should  have  got  up  a 
scheme,  maps,  and  plots,  and  requested  the 
sheriff  to  make  the  sale  in  that  way. 

Next,  third,  as  to  surprise:  I  think,  undonbt- 
edly,  the  president  of  the  bank  was  surprised. 
He  is  a  business  man.  He  says  that  he  did, 
indeed,  have  collateral  for  the  loan,  but  that 
the  collateral  was  of  no  value,  and  that  he 
relied  upon  Thomas'  credit  as  the  owner  of 
this  real  estate,  and  had  confidence  In  him, 
and  that  he  was  assured  by  Thomas  two  or 
three  days  before  the  sale  that  neither  he  nor 
his  solicitors,  Messrs.  Rnss  &  Heppenhelmer, 
need  pay  any  attention  to  it;  that  the  sale 
would  either  be  adjourned,  or  his  judgment 
would  be  protected.  Now,  in  this  connection 
comes  the  evidence  of  Mr.  oniomas  Lennon, 
which  has  not  been  denied  by  Mr.  Smythe  or 
De  Graff,  that  the  question  of  whether  or  not 
the  bank's  Judgment  should  be  protected  in 
the  arrangement  they  had  on  foot  was  dis- 
cussed, and  Mr.  Smythe  and  Dr.  De  Graff 
insisted  at  first  that  it  sbonld  not  be  protected, 
but  finally  It  was  agreed  between  tnem  that 
It  should  be  protected.    Then  we  have  the 
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evidence  of  Edward  Lennon  that  Mr.  SmytBe 
advised  him  not  to  trouble  himself  about  the 
bank's  Judgment,  but  to  cut  that  off  by  the 
sale.  And  In  this  connection  Is  the  evidence 
of  Mr.  Smytbe  that  he  urged  on  the  sale,  and 
declined  to  consent  to  an  adjournment,  be- 
cause he  was  anxious  that  his  clients  should 
have  the  benefit  of  Mr.  Helndel's  proposed 
bid.  He  swears  that  they  were  not  able  to 
protect  themselves  by  buying  in  this  property. 
Now,  It  strikes  one  at  once  that  Mr.  Smythe, 
in  his  anxiety  to  protect  his  clients,  wonid 
naturally  apply  to  the  bank,  which  was  pre- 
sumably rich  and  able  to  protect  Itself,  and 
Induce  the  officers  of  the  bank  to  attend  the 
sale  and  bid  the  proi)erty  up  to  reach  the  ex- 
ecutions. Instead  of  doing  that,  he  did  not 
inform  Mr.  Rabe,  whom  he  must  have  seen 
to  the  sales  room,— Mr.  Fahbeck  says  that  he 
saw  him  there,— but  allowed  him  to  leave  the 
room  without  calling  his  attention  to  the  sale 
which  was  about  to  take  place,  and  asking 
him  to  protect  his  (Smythe's)  clients.  These 
little  circumstances,  together  with  several  oth- 
er small  matters  that  cropped  out  in  the  evi- 
dence,—bis  discouraging  Mrs.  Butts  In  her 
offer  to  assist,— satisfy  me  that  Mr.  Smythe, 
though  he  disavows  being  retained  by  MV. 
Helndel  to  examine  the  title,  etc.,  was,  In  fact 
and  in  effect,  using  his  position  to  assist  Mr. 
Helndel  and  Mr.  Fahbeck  to  do  precisely  what 
they  did  do,— buy  in  that  property  for  enough 
to  cover  his  clients'  claims,  and  cut  off  the 
bank,  for  the  benefit  of  Mr.  Fahbeck. 

But,  without  deciding  at  present  whether  or 
not  tliere  is  enough  in  these  circumstances  to 
give  the  complainant  and  the  bank  relief,  I 
pass  to  the  fourth  reason,  which  must  be  con- 
sidered hi  connection  with  the  other  matters 
already  mentioned :  The  amount  actually  paid 
by  Mr.  Helndel  to  Mr.  Fahbeck  was  $700  more 
than  the  amount  of  his  bid.  That  $700  should 
have  been  bid  upon  the  property  openly,  and 
paid  to  the  sheriff,  to  be  applied  upon  the 
bank's  execution.  Instead  of  that.  It  was  di- 
verted and  turned  over  to  Mr.  Fahbeck;  and 
that  was  the  result  of  a  distinct,  deliberate, 
previous  arrangement,  for  which  Mr.  Fah- 
beck justifies  himself  on  the  ground  that  he 
had  a  judgment  against  Edward  Lennon, 
who  was  the  equitable  owner  of  the  property, 
and  therefore,  in  equity,  was  entitled  to  obtain 
it.  But  the  net  result  Is  tbat  both  the  judg- 
ment of  the  bank  against  Thomas  L«nnon  and 
of  Fahbeck  against  Edward  Lennon  are  still 
outstanding  and  unsatisfied.  No  cross  bill  is 
filed  to  set  aside  the  conveyance  by  Edward 
to  Thomas,  or  to  adjust  the  equities  between 
them.  No  proof  has  been  offered  upon  which 
the  court  would  base  a  decree  that  Edward 
Lennon  was  the  equitable  owner,  as  against 
Thomajs,  and  that  Thomas  had  not  paid  Ed- 
ward as  much  for  the  property  as  it  was 
worth,  or  upon  which  Mr.  Fahbeck  could  have 
sustained  a  bill  In  equity  to  set  aside  the  con- 
veyances under  which  Thomas  acquired  the 
title  from  Edward.  The  whole  case,  in  that 
respect,  rests  upon  suspicion  and  Inference, 


which  are  insufficient  to  sustain  a  decree. 
The  result  of  the  sale  is  a  distinct  injustice 
to  Thomas  Lennon,  the  complainant.  In  that 
it  leaves  the  judgment  against  him  in  favor  of 
the  bank  unpaid,  to  the  extent  at  least  of 
$700,  the  actual  amount  bid  by  Helndel  for 
the  property,  and  is  also  an  injustice  to  the 
bank,  which  was  cut  off  by  the  sale.  Such 
transaction  will  not  stand  the  test  of  examina- 
tion in  a  court  of  equity.  It  was  condemned 
by  Ctiancellor  Halsted  in  Manufacturing  Co. 
y.  Edsall,  5  N.  J.  Eq.  248,  at  pa«e  314,  and 
by  Chancellor  Runyon  in  Morris  v.  Woodward, 
25  N.  J.  Eq.  32,  and  again  by  the  same  learn- 
ed Judge  in  Van  Dyke  v.  Van  Dyke,  31  N.  J. 
Eq.  176.  These  cases  lest  on  well-settled  prin- 
ciples. The  case  is  not  within  the  principle 
of  the  exceptional  cases  dted  by  defendants' 
counsel  in  support  of  combinations  by  parties 
to  buy  at  public  sales.  Taking  all  the  cir- 
cumstances into  consideration,— the  price  bid, 
as  compared  with  the  actual  value  of  the  prem- 
ises; the  fact  that  the  real  price  paid  was 
$700  more  than  the  bid,  this  result  being  the 
product  of  an  unlawful  contract  to  stifle  bid- 
ding; the  indications  tiiat  there  was  manage- 
ment to  prevent  the  bank  from  bidding,  and 
the  direct  proof  of  management  to  prevent 
De  Graff  from  bidding;  the  fact  that  the 
president  of  the  bank  lind  some  assurance  that 
its  judgment  was  provided  for,  and  therefore 
did  not  look  after  tne  sale,— -I  conclude  that 
Justice  requires  that  it  should  be  set  aside. 
I  will  hear  counsel  as  to  the  terms  upon  which 
relief  should  be  granted. 


GARRETSON   et  al.   APPLETON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.,  1885.) 

RiOBTS  OF  WiFB  —  DiREOTlMO    VbUDIOT  —  OMEC 

TioKB  NOT  Raised  Bblow. 

1.  A  wife  cannot  join  with  her  husband,  or 
sue  in  her  own  name  for  the  care,  attendance 
upon,  and  nursing  of  a  sick  iKiarder  of  her  hus- 
band, in  his  household,  though  the  services 
were  her  own  exclusively. 

2.  A  request  to  charge  that  plaintiff  has  not 
made  out  his  cause  of  action,  and  that  the  ver- 
dict be  directed  for  defendant,  is  insufficient. 
where  it  does  not  state  the  point  or  matter  of 
law  relied  on  as  a  ground  for  the  direction. 

3.  An  objection  not  raised  below  cannot  be 
considered  on  appeal. 

Affirmed  by  divided  coort. 

Error  to  supreme  court. 

Action  by  Christina  Appleton  again  John 
G.  Garretson  and  others,  executors  of  Peter 
Van  Pelt    Defendants  bring  error.    Affirmed. 

Alan  H.  Strong,  for  plaintiffs  In  error. 
James  Parker,  for  defendant  In  error. 

LIPPINCOTT,  J.  This  action  was  brought 
in  the  name  of  a  married  woman,  who  is  the 
defendant  in  error,  against  the  executors 
of  the  testator,  for  services  which  she  al- 
leges she  rendered  to  him  during  an  illness 
of  his.  The  facts  as  they  appeared  in  the 
case  demonstrate  clearly  that  the  contract 
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for  BQch  Berrlcee,  which  were  the  care,  at- 
tendance upon,  and  the  nursing  of  the  tes- 
tator, was  made  with  the  husband  of  the 
{lefendant  In  error.  The  deceased  engaged 
board  with  the  husband.  The  husband  was 
liTing  In  a  house  which  was  rented  of  the  de- 
(fa-oed.  He  was  not  engaged  In  the  business 
o{  keeping  boarders,  nor  was  his  wife  enga- 
ged In  such  business.  Deceased's  bargain  with 
the  husband  was  to  pay  so  much  per  week 
for  the  board,  and  any  other  expenses  Incur- 
red he  would  be  willing  to  pay  for.  This, 
in  substance,  was  the  contract.  The  defend- 
ant in  error,  in  the  management  of  the  house- 
b(dd  affairs  In  the  house  of  her  husband,  be- 
yond the  services  rendered  to  the  deceased 
as  a  boarder,  gave  to  him  her  personal  cafe, 
attendance  upon  him,  and  nursing  during  a 
kHig  and  seriotis  Illness,  and  up  to  the  date 
of  his  death.  The  character  of  the  disease 
of  the  deceased  made  this  nursing  absolute- 
ly necessary,  and  the  character  of  the  serv- 
ices in  the  nursing  and  care  of  him  was  of 
an  atdnous,  exacting,  and  sometimes  of  a 
repnlsive  character.  After  his  death  the  de- 
fendant in  error  presented  a  claim  for  this 
care,  attention,  and  nursing,  in  her  own 
name,  and,  the  executors  refusing  to  pay 
the  same  to  her,  she  commenced  this  ac- 
tion against  them.  In  the  trial  below  the 
only  questions  which  seemed  to  be  litigated 
were,  in  the  first  place,  the  existence  of  any 
contract,  express  or  Implied,  to  pay  for  these 
services;  secondly,  the  question  of  reason- 
ableness of  the  charges  made  by  the  defend- 
ant in  error;  and,  thirdly,  the  question 
whether  the  deceased  had  made  payment  be- 
fore his  death,  and  whether  the  defendant 
In  error,  joining  with  her  husband,  had  re- 
ceipted and  released  the  claim  made  for  the 
!<erTlcee  rendered.  All  these  questions  were 
properly  submitted  to  the  Jury,  and  the  de- 
termination of  them  was  against  the  plaln- 
tlflS  in  error.  Under  these  circumstances,  It 
is  clear  that  no  right  of  action  was  in  the 
wife  for  any  claim  for  such  services.  If  any 
right  of  action  existed  It  was  In  the  husband 
alone,  and.  In  any  event,  she  must  have  join- 
ed her  husband  in  the  action;  and  therefore 
it  Is  contended  that  the  judgment  of  the  su- 
preme court,  affirming  this  judgment  on  the 
ground  that  the  wife  was  the  meritorious 
cause  of  action,  must  be  reversed,  which 
would  carry  with  it  the  reversal  of  the  judg- 
ment rendered  In  the  Middlesex  common 
pleas,  which  was  the  court  in  which  the 
trial  with  the  jury  was  had  and  In  which 
final  judgment  was  entered. 

It  may  be  conceded  that  no  right  of  action 
existed  In  the  wife;  that  suing  alone,  when 
ber  husband  should  be  joined,  upon  proper 
pleading  or  exception,  the  error  is  fatal; 
and  she  is  suing  without  any  cause  of  ac- 
tion, and  should  falL  In  this  case  she  sued 
without  any  cause  of  action,  and  if  the 
qnestion  of  ber  right  to  recover  had  been 
properly  raised  in  the  trial  court,  and  proper 
exceptions  taken  to  its  rulings,  the  judgment 


of  the  trial  court  should  have  been  reversed. 
I  fuUy  and  entirely  concur  In  the  opinion  of 
Mr.  Justice  DEPUE)  In  this  case,  tmder  the 
facts,  that  no  right  of  action  existed  In  the 
defendant  in  error,  and  I  agn^e  with  the 
statement  of  principles  contained  in  his 
opinion  on  this  subject. 

But  the  question  of  whether  a  right  of  ac- 
tion existed  in  the  defendant  In  error  was 
neither  raised  nor  considered  by  the  trial 
court.  There  Is  an  entire  silence  of  the  rec- 
ord upon  the  question  of  whether  she  was 
the  proper  plaintiff  in  the  action.  Whether 
she  could  or  could  not  join  with  her  husband 
in  the  maintenance  of  this  action  is  a  ques- 
tion which  seems  neither  to  have  been  raised 
nor  discussed.  The  question  of  whether  the 
plaintiff,  as  a  married  woman,  was  carrying 
on  a  separate  business  of  her  own,  in  the 
course  of  which  her  services  were  rendered  to 
the  deceased,  was  not  once  mooted  to  the 
court  or  jtiry.  Whether  she  was  working  as 
a  wife  in  the  ordinary  management  of  the 
household  of  her  husband  In  which  the  de^ 
ceased  was  a  boarder,  or  whether  upon  her 
own  account,  was  a  question  not  at  all  pre- 
sented to  the  trial  judge,  either  upon  an  ob- 
jection to  the  evidence,  or  upon  motion  to 
nonsuit,  or  in  any  request  to  instruct  the 
jury.  In  fact,  no  motion  to  nonsuit  was 
made  at  the  close  of  the  case  of  the  plaintiff. 
Several  unimportant  objections  to  the  admis- 
sion of  certain  evidence  were  made,  prin- 
cipally to  the  evidence  as  to  the  value  of  the 
alleged  services  of  the  plaintiff  as  a  nurse 
and  attendant  upon  the  deceased;  and  it  may 
be  noted  that  these  services  were  of  such  a 
character  as  to  merit  the  attention  of  the 
counsel  and  court,  to  the  exclusion  of  other 
considerations  which  might  have  arisen  In 
the  case.  The  evidence  on  the  part  of  the  de- 
fendant was  wholly  directed  to  the  charac- 
ter of  the  services,  and  to  establish  the  fact 
that  they  had  been  paid  for;  that  these  were 
voluntary  services  on  the  part  of  the  plain- 
tiff; and  also  to  the  eetabllshment  by  proof 
that  the  claim  for  such  services,  If  it  ever 
existed,  had  been  released  by  the  plaintiff 
and  her  husband.  After  the  close  of  the  case 
several  requests  were  made  to  the  court  to 
charge.  One  was  that  the  jury  must  find  an 
agreement,  either  express  or  Implied,  on  the 
part  of  Van  Pelt  to  pay  for  the  services  ren- 
dered, before  a  recovery  could  be  had;  that. 
If  the  services  were  rendered  in  expectation 
of  a  legacy  from  the  deceased,  there  could  be 
no  recovery;  that  a  certain  paper  in  evidence 
as  an  exhibit  was,  under  the  circumstances, 
a  bar  to  the  action,  and  that  the  paper  was 
an  assurance  by  the  plaintiff  to  Van  Pelt  that 
no  claim  for  services  would  be  made  against 
his  estate  after  his  death,  and  estopped  the 
plaintiff  from  a  recovery;  that  it  was  tmder- 
stood  between  the  parties  that  no  claim 
should  be  made  for  such  services,— all  of 
which  requests  were  properly  dealt  with  by 
the  court  Up  to  this  point  no  Intimation, 
express  or  implied,  had  been  given  to  the 
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court  that  the  defendants  relied  upon  the 
fact  that  the  plaintiff  was  a  married  woman. 
At  this  point  the  counsel  for  defendants  call- 
ed the  attention  of  the  court  that  there  was 
still  another  request  written  on  the  margin 
of  the  paper  upon  which  counsel  had  written 
his  other  requests.  This  request  was  that 
the  plaintiff  had  not  made  out  a  cause  of  ac- 
tion upon  which  she  could  recover,  and  fur- 
ther requesting  the  court  to  direct  a  Terdlct 
for  the  defendants.  No  ground  for  this  direc- 
tion was  assigned,  before  that  time  or  then, 
and  the  reply  of  the  court  to  this  reqnest 
shows  distinctly  that  Its  mind  was  upon  the 
issues  hitherto  raised  In  the  cflse  upon  ques- 
tions of  fact,  and  discussed,  and  not  upon 
the  question  of  whether  the  right  of  action 
was  In  the  wife.  Counsel  immediately  after 
this  reply,  upon  the  retirement  of  the  jury, 
took  an  exception  to  the  refusal  to  charge 
this  request,  without  at  all  intimating  the 
ground  upon  which  the  exception  was  taken. 
The  grounds  of  the  other  exceptions  to  the 
'refusals  to  charge,  either  in  the  requests 
themselves  or  in  the  exceptions,  are  fully 
stated;  and  It  must  be  a  necessary  conclusion 
tliat  neither  court  nor  counsel  understood 
that  within  any  of  the  objections  and  excep- 
tions during  the  trial,  or  In  any  of  the  re- 
quests to  charge  or  exceptions  to  the  Instruc- 
tions given,  was  Included  the  question  of  the 
plaintlfTs  right  to  recover  becaus,e  she  was 
a  married  woman  and  could  not  maintain 
the  action  in  her  own  name.  The  case  was 
not  tried  upon  this  basis,  and  such  an  objec- 
tion nowhere  ai^)ears  in  the  record,  and  it  Is 
not  contended  that,  as  matter  of  fact.  It  was 
ever  brought  to  the  attention  of  the  trial 
court  It  is  now  for  the  first  time  alleged  as 
cause  of  error. 

The  case  furnishes  an  apt  subject  for  the 
application  of  the  principle  that  exceptions 
will  not  be  considered  by  this  court  unless 
ihey  were  alleged  in  the  court  below  and  en- 
tered upon  the  record.  Parties  cannot  be  al- 
lowed to  so  change  the  basis  of  action  and  de- 
fense, and,  after  having  tested  the  procedure 
and  opinions  of  the  trial  court  in  all  other  re- 
spects, take  advantage  of  points  not  taken, 
noticed,  or  decided  by  the  trial  court.  That 
this  is  now  the  settled  rule  of  law  In  this 
state  cannot  be  disputed.  To  have  a  trial  con- 
ducted upon  any  other  principle  would  be 
manifest  injustice,  not  only  to  the  court,  but 
also  to  the  parties  to  the  action.  The  objec- 
tion must  be  made  reasonably  clear,  in  sub- 
stance, to  the  court,  whether  the  reason  be 
demanded  by  the  court  or  not.  It  is  not  snf- 
flcient  to  say  that  the  court  can.  If  it  desires, 
call  for  the  ground  of  exception.  Hie  objec- 
tion or  exception  taken  should  contain  the 
ground  or  reason;  otharwlse  It  may  very  well 
be  understood  that  the  objection  is  made  upon 
the  basis  upon  which  the  cause  has  been  tried, 
and  upon  and  for  no  other  rfSason.  Any  other 
course  is  not  only  unjust,  but  utterly  mislead- 
ing, to  the  court  as  well  as  to  the  other  side. 
Parties  to  a  cause  on  trial  must  take  the  perUa 


of  the  concealment  of  their  alms.  They  are 
entitled  at  any  time  to  bring  to  the  attention 
of  the  court  a  fatal  objection,  but,  if  they  con- 
ceal it  from  the  court,  the  risk  Is  Irremediable 
in  its  results.  It  Is  a  fundamental  rule  in 
the  administration  of  justice  in  courts  of  law 
that  the  point  must  be  clearly  stated  In  which 
the  judge  is  supposed  to  err.  3  BL  Comm. 
•372.  There  can  be  no  error  alleged,  unless  ei- 
ther in  the  objection  or  the  exception  the  point 
of  law  be  stated,  and  certainly  without  this 
the  exception  cannot  be  allowed  or  disallow- 
ed, because  there  can  be  no  matter  to  the  ex- 
ception. In  Goxe  v.  Field,  13  N.  J.  Ijaw,  216, 
218,  the  court  says:  "The  statute  evidently 
requires  that  the  exception  so  alleged  and 
written  should  be  to  some  opinion,  either  de- 
clared or  refused  to  l>e  declared  by  the  conrt 
below,  for  the  higher  conrt  is  to  allow  or  dis- 
allow the  exception  according  as  the  opinion 
delivered  was  right  or  wrong."  And  again 
"A  bill  of  exceptions  Is  a  statement  of  the 
point  on  which  the  court  below  gave  an  opin- 
ion, and,  if  It  gave  none,  how  can  the  higher 
court  say  that  it  g^ve  an  erroneona  one?"  In 
this  case  the  request  was  that  the  cotirt  di- 
rect a  verdict  for  the  defendants.  This  re- 
quest is  made  a  part  of  the  exertion,  and 
neither  in  the  request  nor  exception  was  the 
ground  of  the  coverture  of  the  plaintiff  or  any 
other  ground  stated  as  a  bar  to  the  recovery. 
"It  Is  clear  that  it  is  not  competent  for  the 
plaintiff  In  error  to  draw  In  question  on  a  bill 
of  exceptions  points  not  raised  nor  objected  to 
on  the  trial.  Bvery  motive  of  policy  and  con- 
venience forbids.  Having  failed  to  do  this, 
all  such  objections  are  waived."  Allen  r. 
Smith,  12  N.  J.  Law,  169,  16a  The  doctrine 
that  there  must  be  a  substance  to  the  excep- 
tion Is  fully  supported  by  all  the  authorities. 
"No  bill  of  exceptions  is  valid  which  la  not 
for  matter  excepted  to  at  the  trial  and  ascer- 
tained before  the  verdict."  Walton  v.  U.  S.,  9 
Wheat.  651.  It  would  appear  to  be  a  test  to 
ascertain  what  question  was  presented  to  the 
judge  upon  which  his  opinion  was  taken  and 
to  which  the  exception  was  addressed.  It  is 
well  settled  that  only  the  points  on  which  ex- 
ceptions were  taken  are  open  to  examination 
on  error.  Smith  v.  State,  23  N.  J.  Law,  T12, 
717.  If  the  matto:  was  not  raised  and  con- 
sidered by  the  cotirt  below,  then  It  cannot  b« 
examined  upon  error.  Oliver  v.  Phelps,  20  N. 
J.  Law,  180.  The  ground  of  exception  mu$:t 
be  stated,  and  the  attentlcm  of  the  court  call- 
ed to  the  specific  point.  Id.  Chief  Justlc*" 
Homblower,  In  this  latter  case,  aptly  ox- 
presses  the  rule  applicable  when  he  says: 
"Surely,  It  will  not  be  pretended  that  It  is 
sufficient  for  a  party  to  say,  'I  object,'  and 
then.  If  the  judge  overrules  the  objection,  to 
take  a  bill  of  exceptions,  and  thereupon  to  as- 
sign and  maintain  error  for  reasons  which,  if 
they  had  been  presented  to  the  jndgre,  might 
have  changed  his  opinion  or  the  ground  of 
objection  which  might  have  been  obviated  at 
the  moment  Snch  a  doctrine  would  imply 
omniscience  In  a  judge,  or,  at  least,  instant 
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and  Intuitive  perception  of  the  law  in  every 
case.  It  is  not  sufficient  for  a  party  to  say,  'I 
except  to  tlie  ctiarge,'  and  then  assign  error 
vpon  any  clause  and  sentence  of  the  charge. 
The  exceptant  most  point  out  and  caH  the  at- 
tention of  the  judge  to  the  part  or  parts  of 
the  charge  to  which  he  excepts,  and  then  give 
blm  an  opportunity  of  correcting  himself  or  of 
explaining  and  obriating  the  objection." 

In  the  case  now  in  hand  every  Issue  ex- 
cept that  of  coverture  of  the  plaintiff  had 
been  stated  and  tried.  That  Issue  had  not 
been  stated,  and  there  was  nothing  in  th& 
case  up  to  this  point  from  which  it  even 
could  be  implied  that  the  question  of  cover- 
ture bad  been  or  was  to  be  raised.  When 
tbe  request  for  direction  was  made,  the  mind 
of  tbe  judge  was  upon  the  Issues  raised  In 
this  case,  and  not  upon  the  question  of  cover- 
tme  as  a  bar  to  the  action.  The  request,  in 
any  event,  was  not  sufficiently  specific  as  to 
statement  of  a  reason  to  call  for  an  excep- 
tion, upon  Its  refusal  by  the  judge,  upon 
any  issne  which  had  been  presented;  and 
much  less  was  it  sufficient,  and  much  less 
would  it  be  calculated,  to  call  the  mind  of 
the  judge  to  the  question  of  the  coverture 
of  the  plaintiff  as  the  ground  of  direction 
against  ber.  Upon  a  motion  to  nonsuit  in 
the  court  below,  every  point  ruled  on  must 
be  specifically  stated,  and  none  other  will  be 
considered.  The  motion  must  disclose  the 
grounds,  to  be  entitled  to  consideration.  In- 
surance Go.  V.  Barracliff,  45  N.  J.  Law,  643. 
And  certainly  a  request  for  a  direction  of  a 
verdict  at  the  close  of  tbe  case  must  state 
the  ground  upon  which  It  Is  made,  that  the 
attention  of  the  trial  court  may  be  drawn 
to  It  in  order  that  be  may  perceive  or  not 
whether  it  is  within  tbe  Issues  tried  In  the 
case  or  whether  It  is  founded  upon  some 
point  heretofore  not  controverted.  Every 
objection  to  be  entertained  in  this  court  must 
have  been  taken,  considered,  and  decided  by 
the  court  below.  Jersey  Co.  v.  Davison,  29 
X.  J.  Law,  415;  Hoey  v.  Lewis,  39  N.  J.  Law, 
501,  507.  The  exception  must  be  precise. 
Conovtf  T.  Inhabitants  of  Middletown  Tp., 
42  N.  J.  Law,  382,  383.  Tbe  point  must  be 
embraced  in  the  exception  taken  below. 
Railroad  Go.  v.  Page,  41  N.  J.  Law,  183.  For 
further  ilinstratlons  of  the  principles  appli- 
cable, see  Engle  v.  State,  50  N.  J.  Law,  272, 
13  AtL  604;  EUlott,  App.  Froc.  H  325,  326, 
327.  The  case  of  Packard  v.  Railway  Oo., 
54  N.  J.  Law,  553,  25  AU.  506,  in  this  court, 
baa  been  cited  as  establishing  a  contrary 
principle,  but  an  examination  of  the  case  at 
once  reveals  that  the  statement  and  grounds 
of  exception  could  serve  no  purpose  of  infor- 
mation to  tbe  trial  court,  for  the  reason  Is 
that  in  that  case  the  exception  was  to  a 
proposition  of  law  which  the  court  tiad  as- 
serted independent  of  any  formal  request  to 
chargt,  and  to  which  the  exception  was 
speeiflcaay  addressed.  The  attention  of  the 
trial  court  was  called  directly  to  the  point 
of  law  in  the  charge  to  which  the  exception 


was  taken.  The  exception  was  to  the  very 
point  and  matter  of  law  upon  which  it  was 
contended  the  court  had  ruled  erroneously, 
and  no  more  definite  or  specific  manner  of 
calling  the  attention  of  the  trial  court  to  the 
alleged  error  could  have  been  used.  But  in 
the  case  now  here  for  determination  the 
court  was  requested  to  charge  that  the  plain- 
tiff had  not  made  out  any  cause  of  action 
upon  which  she  was  entitled  to  recover,  and 
requesting  the  court  to  direct  a  verdict 
against  her.  In  this  request  the  specific 
ground  should  have  been  stated,  and  with- 
out it  the  request  was  so  general  that  the  at- 
tention of  the  trial  court  was  not  at  all 
drawn  to  the  point  of  the  objection.  The 
reply  of  the  court  at  once  sustains  this  posi- 
tion, and  It  is  evident  that  the  request  was 
entirely  indefinite  and  misleading.  For  these 
reasons  the  judgment  should  be  affirmed. 

DEPUB,  jr.  This  suit  was  brought  by  tbe 
defendant  In  error,  Christina  Appleton,  to  re- 
cover for  services  in  nursing,  attending,  and 
taking  care  of  the  testator  during  his  illness. 
She  brings  the  suit  In  ber  own  name.  Tlie 
plaintiff  Is,  and  was  at  the  time  these  services 
were  rendered,  a  married  woman  living  with 
her  husband.  The  husband  and  wife  lived  in  a 
house  that  was  rented  by  the  husband  from  the 
deceased.  The  deceased  became  a  boarder  at 
the  house  In  June,  1891,  and  continued  to 
board  there  until  October,  1892.  At  tbe  time 
be  became  a  boarder  he  was  very  sick  with 
a  disease  which  subsequently  caused  his 
death.  He  was  then  under  the  care  of  a 
physician,  who  attended  him  all  the  while 
be  was  at  the  husband's  house.  He  became 
an  inmate  of  the  house  under  a  contract 
made  with  the  husband  alone.  The  husband, 
in  answer  to  the  question,  "Did  be  make  any 
arrangement  with  you  for  nursing  him?' 
testified  that  "he  said  he  would  pay  so  much 
a  week  for  board,  and  any  other  expense  in- 
curred he  told  me  he  would  be  willing  to 
pay  for  it"  The  four  dollars  a  week  for 
board  was  paid  regularly.  As  was  said  In 
the  memorandum  of  affirmance  in  the  su- 
preme court:  "The  wife  had  nothing  to  do 
with  this  contract;  it  was  made  with  the 
husband,  and  Inured  to  his  benefit  The 
plaintiff  nursed  in  his  sickness  the  boarder 
of  the  husband,  and  in  doing  this  she  per- 
formed the  duty  of  a  wife."  The  judgment 
was  affirmed  in  the  supreme  court  on  the 
ground  that  the  wife,  as  the  meritorious 
cause  of  action,  was  a  proper  party  to  be 
joined  with  her  husband  as  plaintiff,  and 
that  the  omission  of  the  husband  occasioned 
a  nonjoinder,  which  could  not  be  taken  ad- 
vantage of  under  tbe  general  issue.  Tbe  au- 
thority cited  for  the  position  that  the  wife, 
as  the  meritorious  cause  of  action,  may  be 
joined  as  plaintiff  with  her  husband,  was  1 
Chit  PI.  30.  The  passage  in  Chltty  referred 
to  is  as  follows:  "In  general,  tbe  wife  can- 
not join  in  an  action  upon  a  contract  made 
during  marriage  as  for  her  work  and  labor. 
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•  •  *  But  where  the  wife  can  be  consid- 
-ered  as  the  meritorious  cause  of  action,  as 
If  a  bond  or  other  contract  under  seal  or  a 
promissory  note  be  made  to  her  separately 
-or  with  her  husband,  or  if  she  bestow  her 
pei-sonal  labor  and  skill  In  curing  a  wound, 
etc.,  she  may  join  with  her  husband  or  he 
may  sue  alone."  The  authorities  cited  by 
Mr.  Cbitty  for  the  proposition  that  where  the 
wife  bestows  her  personal  labor  or  skill  in 
curing  a  wound,  etc.,  she  may,  as  the  meri- 
torious cause  of  action,  be  joined  with  her 
husband  In  the  action,  are:  2  Sid.  128;  Cro. 
Jac.  77;  2  Wils.  424;  Bac.  Abr.  tit.  "Baron 
»nd  Feme,"  K.  In  the  case  cited  from  Oro. 
Jac.  77  (Brashford  v.  Buckingham),  the  ac- 
tion was  brought  by  husband  and  wife  on 
a  promise  made  to  the  wife  to  pay  her  a  cer- 
tain sum  in  consideration  that  she  should 
cure  a  wound,  etc,  and  the  action  was  held 
properly  brought,  for  the  reason  that  it  was 
grounded  upon  a  promise  made  to  the  wife. 
The  case  cited  from  2  Sid.  128  (Fountain  v. 
Smith)  was  an  action  by  husband  and  wife, 
where  the  consideration  moved  from  bus- 
tKind  and  wife  and  the  promise  was  made  to 
both.  In  the  case  cited  from  2  Wils.  424 
<WeUer  t.  Baker),  which  is  known  as  the 
"Tunbrldge  Wells  Case,"  the  action  was  In 
trespass  on  the  case  in  tort  to  recover  dam- 
-ages  for  an  injury  by  the  defendant's  dis- 
turbing the  dippers  in  the  exercise  of  their 
right  or  employment,  and  the  Joinder  of  hus- 
band and  wife  was  justified  for  the  rea- 
son that  the  action  "was  not  grounded  on 
any  contract,  express  or  Implied."  2  Wils. 
414,  422,  427.  The  passage  hi  Bacon's 
Abridgment  is  as  follows:  "If  A.,  in  con- 
sideration that  B.,  a  feme  covert,  will  cure 
a  certain  wound,  assumes  and  promises  to 
B.  to  pay  unto  her  ten  pounds,  •  *  •  she 
may  join  with  her  husband  in  an  assumpsit 
for  this  money."  And  in  the  note  to  that 
passage  by  the  English  editors  it  is  stated, 
with  a  citation  of  authorities,  that  "without 
an  express  promise  the  action  does  not  lie, 
for  the  fruit  and  labor  of  the  wife  belong  to 
the  husband,  for  which  only  he  shall  bring 
the  action."  2  Bac.  Abr.  58.  None  of  the 
-cases  cited  by  Mr.  CHiitty  sustain  the  view 
that,  upon  a  meritorious  consideration  pass- 
ing from  the  wife  during  coverture,  she  may 
join  in  the  action,  unless  there  Is  also  an 
express  contract  with  her.  The  cases  in 
which  the  wife  is  allowed  to  join  with  the 
husband  as  plaintiff  in  an  action  ex  con- 
tractu, on  a  consideration  arising  during 
coverture,  are  those  in  which  there  was  an 
express  promise  to  the  wife  to  pay  her,  and 
quite  uniformly  the  decision  was  in  express 
terms  grounded  upon  such  a  contract.  Prat 
V.  Taylor,  Cro.  Bllz.  61;  Brashford  v.  Buck- 
ingham, Oo.  Jac.  77;  Buckley  v.  Collier,  1 
5;alk.  114;  Dnnstan  v.  Burwell,  1  Wils.  224; 
Yard  v.  Eland,  1  Ld.  Raym.  368;  PhilUskta-k 
V.  Pluck  well,  2  Manle  &  S.  383;  Nurse  v. 
Wills.  4  Bam.  &  Adol.  739;  Id.,  1  AdoL  &  E. 
65;   Bollngbroke  v.  Kerr,  L.  B.  1  Exch.  222. 


The  leading  cases  on  this  subject  are  Brash- 
ford V.  Buckingham  and  Buckley  v.  Collier, 
supra.  In  the  first  of  these  cases,  as  al- 
ready stated,  the  Joinder  of  the  wife  was 
Justified  for  the  reason  that  the  action  was 
grounded  upon  a  promise  made  to  the  wife, 
and  upon  a  matter  arising  ujfon  her  skill 
and  upon  a  performance  to  be  made  by  the 
wife  personally.  In  the  other  case  husband 
and  wife  joined  in  the  suit,  declaring  that 
the  defendant,  being  indebted  to  them  for 
work  done  by  the  wife  in  making  him  a 
{•eruke,  promised  to  pay  generally,  and  had 
not  paid.  The  declaration  was  held  bad  on 
demurrer,  the  court  saying  that  the  case 
differed  from  Burcher's  Case,  in  that  there 
was  in  that  case  an  express  promise  to  the 
wife;  "but  here  la  no  express  promise  laid  to 
the  wife;  here  Is  nothing  but  a  promise  in 
law;  and  that  must  be  to  the  husband,  who 
must  have  the  fruits  of  the  wife's  labor,  for 
which  he  must  bring  a  quantum  meruit." 
The  cases  are  collected  in  an  elaborate  note 
to  Chltty'B  Blackstone.  "Fhe  rule  there  stated 
is  that  husband  and  wife  may  join  in  all 
cases  where  the  cause  of  action  would  sur- 
vive to  her,  or  where  she  is  the  meritorious 
cause  of  action,  and  there  has  been  an  ex- 
press contract  with  her.  1  Chit.  BL  360, 
note  44. 

The  rule  of  the  common  law  has  not,  as 
applied  to  the  circumstances  of  this  case, 
been  altered  or  modified  by  the  married  wo- 
man's act.  The  plalnticr  was  not  carrying  on 
a  separate  business  in  the  course  of  which 
she  rendered  these  services.  Section  4  of  the 
married  woman's  act  relates  only  to  wages 
and  earnings  acquired  or  gained  in  an  em- 
ployment, occupation,  or  trade  in  which  the 
married  woman  is  employed  and  which  sho 
carries  on  separately  from  her  husband.  Re- 
vision, i>.  6S7.  Nor  Is  this  case  within  the 
principle  stated  by  Chancellor  Zabriskle  In 
Peterson  v.  Mulford.  36  N.  J.  Law,  481.  487. 
The  language  of  the  chancellor  is  as  foUow.<i: 
"Though  the  earnings  of  a  wife  are  not  with- 
in the  provisions  of  the  married  woman's  act. 
yet,  In  a  series  of  decisions  in  this  state  aris- 
ing out  of  the  spirit  of  that  act,  and  in  ac- 
cordance with  its  provisions,  it  has  been 
held  that  the  earnings  of  a  married  woman, 
working  on  her  own  account  by  her  hat- 
band's permission,  or  earned  in  working  for 
herself  without  his  permission,  if  given  to  her 
by  him,  are  her  separate  property,  and  with- 
in the  provisions  of  that  act."  The  servicer 
the  plaintiff  rendered  to  the  deceased  were 
not  performed  when  she  was  working  on  her 
own  account  or  working  for  herself.  In  ren- 
dering those  services,  as  was  said  In  the  su- 
preme court,  she  performed  the  duty  of  a 
wife.  The  services,  though  unusual,  werr 
within  the  range  of  her  domestic  duties  in 
caring  for  a  sick  man  whom  the  husbaml  hail 
taken  to  board  under  a  contract  with  him  to 
pay  for  such  services.  Nor  is  the  objection 
to  the  form  of  the  action  in  any  sense  merely 
technical    The  suit  should  have  been  brought 
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by  the  husband.  The  deceased  having  con- 
tracted 'With  the  hnsband,  his  executors  are 
entitled  to  have  the  litigation  disposed  of  in 
an  action  In  which  the  husband  alone  is  the 
party,  subject  to  such  defenses  as  are  avail- 
able in  such  a  suit. 

The  plaintiff  not  being  a  proper  party  to 
be  Joined  with  her  husband  in  the  suit,  the 
cafe  Is  not  one  of  nonjoinder  of  a  plaintiff 
within  tbe  statute,  which  la  not  available  un- 
der the  general  issue.  Mr.  Dicey,  in  discus- 
sing the  results  of  errors  as  to  the  joinder  of 
parties  In  actions  by  husband  or  wife,  makes 
tills  dasslflcatlon:  (1)  If  a  husband  sues 
alone  where  the  wife  must  be  joined,  the  er- 
ror is  fatal;  (2)  If  a  wife  sues  alone  where 
she  either  must  or  may  be  Joined,  the  only 
result  ia  to  expose  her  to  a  plea  in  abate- 
ment; (3)  If  a  husband  sues  with  his  wife 
where  she  neither  must  nor  may  be  Joined, 
tbe  error  is  fatal.  The  author  adds  In  a  note 
that.  If  the  wife  sues  alone  In  a  case  where 
she  cannot  be  joined  as  plaintiff,  she  is  suing 
without  any  cause  of  action,  and  must  falL 
Dicey,  Parties,  185,  186,  and  note. 

Among  the  rcQuests  to  charge  was  a  re- 
quest that  the  court  Instruct  the  jury  that 
the  plaintiff  had  not  made  out  any  cause  of 
action  upon  which  she  was  entitled  to  recov- 
er, and  that  the  Jury  be  directed  to  find  In  fa- 
vor of  tbe  defendants.  This  request  was 
proper,  and  the  refusal  to  comply  with  it  was 
error. 

It  is  contended  that,  although  the  judicial 
action  of  the  trial  court  was  erroneous,  the 
error  is  not  available  upon  the  bill  of  excep- 
tions taken.     In  this  view  I  cannot  concur. 
It  appears  on  the  record  that  the  trial  Judge, 
in  his  charge  to  the  Jury,  said:     "I  am  re- 
quested to  charge  that  the  plaintiff  has  not 
made  out  any  cause  of  action  upon  which 
she  is  entitled  to  recover,  and  that  the  jury 
be  directed  to  find  In  favor  of  the  defendants. 
That  is  a  matter  for  you  (the  Jury)  to  deter- 
mine.   You  are  the  Judges  of  the  facts  in  the 
case,  and  not  the  court,  and  from  the  whole 
evidence  you  must  ascertain— First,  whether 
she  perfM-med  these  services  for  Van  Pelt; 
and,  secondly,  you  must  determine  the  value 
of  them,  and  then  you  must  determine  wheth- 
er she  released  all  her  right  to  it  by  her  re- 
ceipt introduced  In  the  case.    Yoo  are  to  de- 
termine what  her  services  were,  and  so  say 
by  your  verdict     I  am  requested  by  plain- 
tUTs  counsel  to  charge  that,  if  the  jury  find 
ftran  the   evidence  that  plaintiff   rendered 
wrvices  to  the  deceased  as  a  nurse,  she  is  en- 
titled to  recover  the  value  of  such  services. 
I  have  so  charged."     To  the  refusal  to  charge 
as  above  requested,  and  to  the  part  of  the 
charge  above  set  out,  the  defendant  excepted 
in  express  terms,  quoting  the  language  of  the 
request  to  charge  and  of  the  charge  deliv- 
ered; and  the  bill  of  exceptions  concludes  as 
follows:    "Each  of  which  said  exceptions  so 
prayed  to  the  charge  as  given,  and  to  the  fail- 
ure to  charge  as  requested,  as  aforesaid,  was 
allowed,  and  is  hereby  sealed  accordingly." 


It  is  settle  J  in  this  court  that  a  general  excep- 
tion in  the  form  of  the  exceptions  allowed 
and  sealed  in  this  case  will  draw  into  review 
the  ruling  excepted  to  without  the  grounds 
of  exception  being  set  out  In  the  bill  of  ex- 
ceptions. Packard  v.  Railway  Co.,  54  N.  J. 
Law,  553,  558,  25  AtL  506;  Crater  v.  Bln- 
ninger,  33  N.  J.  Law,  513.  In  Crater  ▼.  Bin- 
ninger  the  objection  on  which  the  Judgment 
was  reversed  did  not  appear  to  have  been 
mooted  at  the  trial,  and  although,  as  the 
court  said  on  page  519  of  the  report,  the  prob- 
ability was  that  the  matter  thus  escaped  the 
attention  of  the  counsel,  jury,  and  court,  the 
judgment  was  nevertheless  reversed,  on  the 
ground  that  tbe  bill  of  exceptions  allowed 
and  sealed  disclosed  a  general  exception  to 
the  charge  on  the  subject  to  which  the  ob- 
jection related.  I  think  the  Judgment  should 
be  reversed. 

The  court  being  equally  divided,  the  judg- 
ment below  was  afSrmed. 

GARRISON,  LIPPINCOTT,  LUDLOW, 
BOGERT,  SIMS,  and  SMITH,  JJ.,  for  af- 
firmance. THE  CHANCELLOR,  DEPUE, 
GUMMERE,  MAGIE,  BROWN,  and  TAL- 
MAN,  JJ.,  for  reversal. 


DURYEE,  Com'r  of  Banks  and  Insur- 
ance, V.  UNITED  STATES  CRED- 
IT-SYSTEM CO. 
(Court  of  Chancery  of  New  Jersey.    April  6, 
1897.) 

Reokivbbs— Property    Subject   to  Tax  Lien— 
En'porceu  ent — Statutes— Repeau 

1.  Where  property  coming  into  the  hands  of 
a  receiver  is  subject  to  a  lien  for  taxes,  for  the 
enforcement  of  which  no  specific  remedy  is  pro- 
vided by  statute,  the  chancery  court,  of  which 
the  receiver  is  an  officer,  has  Jurisdiction,  by 
reason  of  hia  possession  of  the  property,  to  pro- 
vide payment  of  the  taxes,  as  a  preferred  claim, 
out  of  the  proceeds  of  the  property. 

2.  The  lien  given  by  Act  1888,  p.  119,  c.  87, 
directing  assessment  of  personal  tangible  prop- 
erty used  in  connection  with  any  business,  and 
providing  that  the  tax  "shall  remain  a  lien  on 
the  same  for  •  •  •  one  year  from  date  of 
assessment," — at  date  of  which  act  nsseasment 
of  taxes  was  made  as  of  the  first  Wednesday 
In  April  (P.  L.  1868.  p.  852),  and  warrants 
were  authorized  to  be  issued  for  taxes  remain- 
ing unpaid  on  January  20th  (Act  March  2t>, 
1869,  §  5),— is  not  repealed  by  Act  May  16, 
1889,  §  4,  directing  that  assessments  of  taxes 
shall  be  considered  as  made  on  the  third  Wed- 
nesday in  January,  "and  shall  constitute  a  lien 
as  now  provided  by  law,  on  and  from  tliat 
date,"  though  the  effect  of  this  is  to  mal<e  the 
lien  expire  one  year  from  the  third  Wednesday 
in  January,  and  render  impossible  enforcement 
of  the  lien  by  warrant  under  the  act  of  18(59. 

S.  The  lien  on  persona]  property  for  a  tax  as- 
sessed against  it  is  not  lost  by  failure  to  take 
steps  necessary  to  make  the  tax  a  lien  on  lands 
of  the  property  owner,  which,  together  with 
the  personal  property,  it  owned  when  it  be- 
came insolvent. 

Bill  by  George  S.  Duryee,  commissioner  of 
banks  and  insurance,  against  the  United 
States  Credit-System  Company.     The  receiv- 
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er  of  defendant  disaHowed  a  claim  of  the 
cJty  of  Newark  for  taxes,  and  the  dty  ap- 
peals. Heard  on  petition,  answer,  and  stipu- 
lation.    Determination  of  receiver  overruled. 

Sherrerd  Depue  and  O.  W.  Biker,  for  dty 
of  Newark.    Howard  W.  Hayes,  for  receiver. 

EMERY,  V.  0.  This  Is  an  appeal  by  the 
city  of  Newark  from  the  disallowance  of  a 
claim  for  taxes  presented  to  the  receiver  of 
the  United  States  Credit-System  Company, 
an  Insolvent  corporation.  The  claim  was  pre- 
sented as  a  preferred  claim,  but  was  disal- 
lowed by  the  receiver  as  not  being  a  valid 
claim,  either  preferred  or  general.  The  re- 
ceiver, by  virtue  of  his  appointment,  became 
entitled,  under  the  statute  (section  66,  Corpo- 
ration Act  1896;  secUon  72,  Act  1874;  Revi- 
sion, p.  189),  to  the  possession  of  all  the 
goods  and  chattels  of  the  Insolvent  corpora- 
tion, Including  the  personal,  tangible  prop- 
erty In  the  possession  of  the  company,  on 
September  4,  1894,  the  date  of  his  appoint- 
ment The  effect  of  this  appointment,  as 
settled  by  the  case  of  Button  Co.  v.  Splel- 
mann,  50  N.  J.  Eq.  120,  24  Atl.  571,  affirmed 
on  appeal  27  Atl.  1083,  Is  to  fasten  upon  the 
property  of  the  Insolvent  corporation  Its  debts 
payable  In  the  course  of  distribution.  Before 
the  appointment  of  the  receiver,  taxes  for 
the  year  1894  had  been  assessed  against  this 
personal,  tangible  property  which  came  to 
the  receiver's  possession,  for  the  sum  of  $980; 
the  assessment  being  made  under  the  law  of 
1888  (page  119,  c.  87),  directing  that  all  per- 
sonal, tangible  property  used  In  connection 
with  any  business  shall  be  assessed  within 
the  taxing  district  where  the  business  Is  car- 
ried on,  "and  shall  remain  a  lien  on  the  same 
for  the  tena  of  one  year  from  date  of  as- 
sessment" At  the  time  of  the  passage  of 
this  act  the  assessment  of  taxes  was  made 
as  of  the  first  Wednesday  In  April  (P.  L. 
1868,  p.  352);  and  by  the  supplement,  March 
28,  1869  (P.  L.  1869,  p.  672,  i  5),  warrants 
were  authorized  to  be  Issued  for  taxes  re- 
maining unpaid  on  January  20th.  The  taxes 
are  payable  October  30th,  and,  under  these 
laws,  warrants  for  unpaid  taxes  on  personal, 
tangible  property  might  be  Issued  on  Janu- 
ary 20th,  and  the  personal  property  thus  tax- 
ed, as  well  as  other  personal  property,  levied 
upon  and  sold  under  the  warrant,  previous 
to  the  expiration  of  the  year  dnring  which 
the  lien  continued.  Sale  before  the  expiration 
of  the  Hen  is  necessary  in  order  to  preserve 
the  lien,  provided  the  sale  under  warrant  of 
the  property  subject  to  the  Men  is  the  author- 
ized method  for  collecting  the  tax.  Johnson 
V.  Van  Horn.  45  N.  J.  Law,  136,  140;  Klrk- 
patrlck  V.  Olty  of  New  Brunswick,  40  N.  J. 
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now  provided  by  law,  on  and  from  that 
date,"  etc.,  and  all  Inconsistent  acts  were  re- 
pealed (section  6).  The  effect  of  this  act  of 
1880,  as  I  construe  it,  was  to  make  the  lion 
for  the  taxes  in  question  expire  one  ycHr 
from  the  third  Wednesday  In  January  of  the 
year  of  the  assessment;  this  year  expiring  In 
the  present  ease  on  January  16,  1895.  ITie 
issuing  of  the  warrant  was  the  method  which 
had  been  exin^ssly  provided  by  statute  for 
the  collection  of  the  tax,  and  up  to  the  pas- 
sage of  the  act  of  1880  this  method  was  prac- 
ticable. But  as  the  warrant  could  not  Is- 
sue until  January  20th  In  any  year,  and  the 
Hen  on  personal  property  for  the  tax  of  1894 
expired  four  days  previously,  It  Is  manifest 
that  by  the  act  of  1888  it  became  impossible 
to  enforce  the  lien  for  taxes  for  the  year 
1894  by  this  method.  In  some  years  the 
warrant  could  be  Issued  before  the  third  Wed- 
nesday of  January,  but  in  no  year  could  sale 
be  made  under  the  warrant  before  the  ex- 
piration of  the  Hen.  'nie  Hen  of  the  taxes,  so 
far  as  it  was  Imposed  on  personal  property, 
therefore,  could  not  be  enforced  by  the  pro- 
cedure of  the  warrant.  Counsel  for  the  re- 
ceiver contends  that  this  indirect  repeal  of 
the  method  for  enforcing  the  lien,  by  war- 
rant for  the  collection  of  the  same,  had  the 
effect  of  destroying  the  Hen.  The  argument 
Is  that  taxes  are  not  debts,  and  that  Independ- 
ent of  remedies  expressly  provided  for  their 
collection,  they  are  not  enforceable  either  as 
debts  or  liens,  and  that,  there  being  here  no 
remedy  against  the  property,  there  Is  no  Hen. 
Upon  the  other  hand.  It  Is  claimed  (1)  that 
taxes  are  debts,  recoverable  as  such  where 
no  other  method  of  collection  is  provided; 
and  (2)  that,  even  if  they  are  not  debts  recov- 
erable by  suit  yet,  If  the  taxes  have  been 
expressly  declared  by  the  statute  to  be  Hens 
on  property,  this  statutory  Hen  Is  enforceable 
through  the  aid  of  a  court  of  equity,  if  no  oth- 
er method  of  enforcing  It  against  the  property 
Is  provided  by  statute  or  the  courts  of  law. 

The  case  of  City  of  Camden  v.  Allen,  26  N. 
J.  Law,  398,  settles  the  rule  that,  where  a  spe- 
cific method  Is  expressly  provided  by  statute 
fttr  the  recovery  of  taxes,  they  must  be  col- 
lected In  this  mode,  and  cannot  be  recovered 
as  debts  in  an  action  of  debt  Tbls  case  has 
not  since  been  questioned,  but  it  does  not 
reach  the  point  now  at  Issue,  which  Is  wheth- 
er a  lien  for  taxes  expressly  fixed  on  property 
by  statute  can  be  enforced  if  the  statute  pro- 
vides no  method  for  the  enforcement  of  the 
lien.  And  Chief  Justice  Green  expressly  says 
in  his  opinion  (supra,  page  400)  that  If  a  tax 
should  be  Imposed,  and  no  method  be  provid- 
ed by  law  for  Its  recovery,  a  resort  to  legal 
proceedings  would  be  necessary,  and  a  meth- 
od of  recovery  would  be  found.  And  on  the 
point  of  lien  now  Involved  the  courts  of  sev- 
eral states  hold  that  a  Hen  for  taxes  g;iven  by 
statute  may  be  enforced  fn  a  court  of  equity, 
where  no  mode  for  Its  enforcement  Is  given  by 
the  statute.  2  Desty,  Tax'n,  p.  734,  note  10. 
But  this  statutory  Hen  tac  taxes  Is  atrlctl; 
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legal,  rather  than  equitable,  In  Its  nature;  and, 
If  Ubere  be  no  other  method  expressly  provid- 
ed for  enforcing  the  lien  by  legal  process,  it  ia 
not  at  all  clear  that  the  supreme  court  cannot 
enforce  the  appropriation  of  the  property  sub- 
ject to  the  lien,  either  by  mandamus,  or  by  the 
Issuing  of  process  of  execution  for  sale  to  pay 
the  lien,  analogous  to  the  process  of  levari 
facias  for  this  purpose  out  of  the  exchequer. 
2  Tidd,  Prac.  1042.  Or  perhaps  the  lieu  might 
be  enforced  by  scire  facias,  the  assessment  of 
taxes  being  In  the  nature  of  a  record  or  judg- 
ment. City  of  Camden  v.  Allen,  2B  N.  J.  Law, 
400.  Whenever  there  Is  a  legal,  as  distin- 
guishable from  an  equitable,  right,  without  a 
specific  legal  remedy,  the  general  rule  Is  that 
a  mandamus  will  be  granted.  Rex  v.  Mar- 
quis of  Stafford,  3  Term  R.  616,  651.  And  this 
principle  was  applied  in  Person  v.  Railroad 
Co..  32  X.  J.  Law,  4-11,  to  the  collection  of  a 
tax,  where  there  was  no  other  adequate  rem- 
edy for  collecting  the  tax,  and  a  mandamus 
was  Issued.  In  the  absence  of  a  decision, 
tlierefore,  by  the  courts  of  law,  that  they  are 
powerless  to  enforce  this  legal  statutory  lien 
fur  taxes,  I  shall  not  undertake  to  assert  the 
general  equitable  jurisdiction  to  enforce  the 
lien  upon  the  ground  that  there  Is  no  remedy 
for  its  enforcement  in  the  courts  of  law.  But, 
without  undertaking  to  decide  this  question, 
it  seems  to  me  that  this  court  has.  In  the  pres- 
ent instance,  a  clear  source  of  jurisdiction, 
arising  from  the  possession  by  its  officer,  the 
receiver,  of  the  assets  of  the  corporation,  In- 
cluding the  property  subject  to  the  lien,  for 
distribution  under  the  corporation  act.  Where 
the  receiver  of  this  court,  under  authority  of 
statute  and  tutder  the  direction  of  the  coui-t, 
has  assumed  the  possession  of  all  the  personal 
property  of  the  insolvent  corporation,  this 
court  la  boimd  to  give  effect  to  the  Uens 
which  existed  as  Hens  on  the  property  when 
Its  receiver  took  possession.  Doane  v.  Insur- 
ance Go.,  45  N.  J.  Eq.  274,  282,  17  Atl.  S25. 
And  effect  is  generally  given  to  such  statutory 
liens,  in  practice,  either  by  providing  for 
their  payment  by  the  receiver  as  preferred 
claims,  or  by  allowing  the  claimant,  on  ap- 
plication to  the  court,  to  enforce  his  Hen  in  the 
courts,  and  by  the  proceedings  in  which  they 
would  clearly  be  enforceable  had  no  receiver 
heen  appointed,  and  making  the  receiver  a 
party  to  such  farther  proceedings,  where  this 
is  neceasary.  The  rights  of  creditors  and  of 
the  Hen  claims  here  are  to  be  settled  according 
to  the  Uens,  as  of  the  time  when  the  receiver 
took  possession;  and.  Inasmuch  as  the  taxes 
were  then  liens  on  the  property,  the  city  had 
the  right  to  apply  for  an  appropriation  of  the 
property  by  the  receiver  to  pay  this  lieii,  as 
loon  as  by  the  statutes  it  became  payable. 

The  lien  being  expressly  Imposed  by  statute 
npon  the  property  which  came  to  the  receiv- 
er^ hands,  I  see  no  escape  from  the  payment 
of  the  taxes  out  of  the  proceeds  of  the  prop- 
erty subject  to  the  Hen,  on  the  appUcatlon  to 
this  court,  accept  upon  the  theory  that  the  ex- 
press statutory  lien  given  by  the  act  of  18b(i 


has  been  repealed.  In  effect,  by  the  act  of 
1868.  An  express  repealer  is  not  claimed,  but 
is  based  on  the  fact  that  one  is  to  be  Implied 
from  the  effect  of  the  act  of  1889  on  the  pre- 
vious methods  for  enforcing  the  lien.  And 
this  effect  on  the  procedure  Is  not  the  result  of 
leglBlatlon  directly  regulating  the  procedure, 
and  thus  of  a  character  to  show  an  intention 
to  affect  the  Hen  Itself,  but  is  an  indirect  ef- 
fect, resulting  from  provisions  regulating  ue 
procedure,  which  were  not  directly  connected 
with  the  subject-matter  or  object  of  the  re- 
pealing act;  this  being  merely  to  change  the 
date  of  assessment.  The  implied  repeal  of 
the  Hen  results  from  the  conflicting  provi- 
sions of  the  laws  regrulating  the  procedure  to 
enforce  the  lien.  In  this  condition  of  the 
statutory  law  relating  to  the  Uen  for  taxes, 
and  the  procedure  on  it*  I  think  it  is  my  duty 
to  adhere  to  the  express  and  positive  provi- 
sions creating  the  Hen,  and  to  carry  these  In- 
to effect  in  this  .case  as  stiU  existing,  rather 
than  to  consider  the  lien  destroyed  because 
the  original  method  of  enforcement  has  been 
rendered  impracticable  by  subsequent  in- 
direct legislation.  To  construe  the  statutes 
which  indirectly  repeal  the  effective  proceed- 
ings for  enforcement  of  the  lien  as  also  hav- 
ing the  effect  to  repeal  the  express  lien  seems 
to  me  to  be  sacrlflcing  substantial  rights  to 
the  preservation  of  forms  of  proceedings.  My 
impression  is  that  even  a  formal,  direct  repeal 
of  the  proceedings  for  collection  by  warrant, 
without  substituting  others,  would  not,  mere- 
ly of  itself,  have  had  the  effect  of  destroying 
the  previous  express  lien,  and  that  this  lieu, 
so  long  as  it  existed,  could  stUl  have  been 
made  effective  by  proceeding  either  at  law  or 
in  equity.  And  where  the  property  is  in  the 
control  of  the  ofllcer  of  the  court,  expressly 
subject  to  the  Hen,  the  fact  that  the  Uen  can- 
not be  otherwise  made  effective  than  by  the 
action  of  this  court  Is  no  sufficient  reason,  as 
it  seems  to  me,  for  holding  that  it  is  not  valid. 
In  Wood  V.  Carriage  Co.,  49  N.  J.  Bq.  433,  24 
▲tl.  228,  the  statutory  lien  of  the  landlord  for 
one  year's  rent  was  enforced  by  directing  the  re- 
ceiver to  pay  it,  although  no  distress  had  been 
made.  It  appears  by  the  written  stipulation 
In  this  case  that  the  formalities  necessary  to 
make  the  tax  in  question  a  lien  upon  the  lands 
of  the  insolvent  corporation  have  not  been 
taken,  and  it  is  therefore  argued  that  the  Uen 
against  the  personal  property  has  been  lost 
But,  even  if  the  Uen  against  the  real  estate 
has  thereby  been  lost,  it  cannot  follow  that 
this  loss  of  one  of  the  two  liens  given  by  stat- 
ute discharged  the  other  Uen.  No  such  pen- 
alty can  be  justly  Imposed;  certainly  not  in 
favor  of  the  debtor,  who  still  remains  the 
owner  of  both  the  properties  originally  sub- 
ject to  the  Hen.  To  discharge  the  personal 
estate  of  the  debtor  from  the  lien  simply  be- 
cause the  real  estate  Is  discharged  would  de- 
prive the  city  of  the  benefit  of  one  of  the  two 
liens  expressly  griven,  and  for  the  sole  pur- 
pose of  relieving  the  owner  from  a  just  bur- 
den.    The  determination  of  the  receiver  is 
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therefore  overruled,  and  the  claim  for  taxes 
will  be  paid  out  of  the  proceeds  of  the  per- 
sonal property  on  which  it  was  a  lien  as  a 
preferred  claim. 

I  have  disposed  of  the  case  upon  the  pro- 
visions of  the  corporation  law  as  it  existed  on 
the  date  of  the  receiver's  appointment,  and 
without  considering  the  effect  of  two  other 
laws  since  passed.  One  of  these — the  revi- 
sion of  the  corporation  act,  taking  effect  July 
4,  ISOC— now  provides,  as  to  the  distribution 
of  assets  (section  86):  "After  the  payment  of 
all  allowances,  expenses  and  costs,  and  the 
satisfaction  of  all  special  and  general  liens 
upon  the  funds  of  the  corporation  to  the  ex- 
tent of  their  lawful  priority,  the  creditors 
shall  be  paid  proportionately,"  etc.  This  pro- 
vision for  the  payment  of  liens  seems  to  cover 
the  present  express  statutory  lien,  and  to  sup- 
ply an  express  method  for  its  enforcement, 
and  to  be  within  the  power  of  the  legislature. 
The  other  statute  is  the  act  of  March  26, 
1896  (P.  L.  1886,  p.  181),  which  provides  that 
the  receiver  shall  take  and  hold  all  personal 
property  of  the  insolvent  corporation,  subject 
to  all  unpaid  taxes,  and  shall,  out  of  the  first 
moneys  received,  pay  all  said  unpaid  taxes, 
with  Interest,  etc.  There  is  more  question 
whether  this  act  is  intended  to  be  retrospec- 
tive. But  without  deciding  as  to  the  effect  of 
either  of  these  acts,  upon  the  present  applica- 
tion, I  dispose  of  the  question  upon  the  status 
of  the  rights  existing  under  the  acts  in  force 
at  the  time  of  the  receiver's  appointment 


ENGLISH  V.  MAYOR,  ETC.,  OF  CITT  OP 
WILMINGTON. 

(Court  of  Errors  and  Appeals  of  Delaware. 
Nov.  2,  1896.) 

MciiiciPAi.  O)RP0RATi0NS— Assessments— CoNSTi- 
TUiliiNAi.  Law. 

1.  Act  April  29,  1891,  providing  that  the  cost 
of  constructing  a  complete  sewer  system  for 
a  city  shall  be  assessed  on  all  property  adjoin- 
ing a  sewer,  or  witli  access  tberetu,  at  a  fixed 
and  uniform  rate  per  foot  of  frontage,  and 
per  square  foot  of  area  to  a  certain  depth,  is 
a  valid  exercise  of  legislative  discretion  in  as- 
sessing benefits. 

2.  It  is  no  objection  to  snch  an  assessment 
that  the  amount  thereof  is  basod  on  an  esti- 
mate of  the  cost  of  the  sewer  system. 

3.  The  statute  does  not  deprive  the  assessed 
abutters  of  their  property  without  due  process 
of  law  because  it  does  not  provide  tor  notice 
and  bearing  before  the  assessment  is  levied. 

4.  The  legislature  may,  without  notice  to  the 
property  owners  to  be  assessed,  fix  the  amount 
per  foot  of  frontage  and  square  foot  of  area 
which  property  adjoining  a  sewer  shall  be 
assessed  for  its  construction. 

Cullen,  J.,  dissenting. 

Case  reserved  from  superior  court,  New 
Castle  county. 

Certiorari  by  Henry  C.  English  against 
the  mayor  and  council  of  the  city  of  Wil- 
mington. Heard  on  case  stated  and  ques- 
tions of  law  reserved  by  the  superior  court. 
Opinion  certified. 


Hugh  C.  Browne,  Peter  L.  Cooper,  Walter 
H.  Hayes,  and  James  H.  Hoffecker,  Jr.,  fur 
plaintiff.  Robert  G.  Harman,  City  Sol.,  and 
Horace  G.  Knowles,  for  defendant 

NICHOLSON,  Ch.  This  case  came  up  from 
the  superior  court  in  and  for  New  Ca.«tle 
county  on  a  case  stated  and  questions  of  law- 
reserved  for  a  hearing  before  all  the  judges 
in  the  court  of  errors  and  appeals.  It  was  a 
certiorari  to  the  board  of  directors  of  the 
street  and  sewer  department  of  the  city  of 
Wilmington,  brought  to  test  the  validity  of  a 
sewer  assessment  that  had  been  made  a  lien 
upon  lands  and  building  of  the  plaintiff  situ- 
ated in  the  city  of  Wilmington  at  the  north- 
west corner  of  Gilpin  avenue  and  Adams 
street  It  appears  from  the  agreed  statement 
of  facts  and  the  record  that  prior  to  the  25th 
day  of  July,  1882,  the  board  of  directors  of 
the  street  and  sewer  department  of  the  mayor 
and  council  of  the  city  of  Wilmington  con- 
structed, in  accordance  with  the  general  sys- 
tem of  sewerage  for  the  city  of  Wilmington 
prepared  on  or  about  December  10,  1890,  "a 
lateral  sewer  along  said  Gilpin  avenue  from 
a  point  where  it  intersects  with  said  Adams 
street  to  a  point  near  where  said  avenue  in- 
tersects Van  Buren  street,  being  a  distance 
of  six  hundred  and  seventy  feet."  On  the 
27th  of  July,  1892,  In  pursuance  of  a  resolu- 
tion of  the  said  board,  "a  paper  writing  pur- 
porting to  be  a  certificate  of  sewer  liens  on 
Gilpin  avenue  between  Adams  and  Van  Bu- 
ren streets  was  filed  with  the  secretary  of 
said  board  for  collection";  said  paper  contain- 
ing. Inter  alia,  the  following: 

F>-et  Front.        Amt.       Sq.  Ft.         Amt.         Totnl  Ami 
lirtt.  «ln.        «iS  76         ll.KKS         tllS  88  f  172  «.t. 

The  lot  of  land  of  the 'plaintiff  abutting 
upon  that  portion  of  Gilpin  avenue  in  which 
the  said  sewer  was  constructed  measured 
117  feet  and  6  inches,  and  on  Adams  street 
measured  100  feet  The  clerk  of  said  board 
transcribed  the  above  entry  In  a  book  called 
"Sewer  Lien  Book"  on  the  same  day,  to  wit 
July  27,  1892,  and  within  90  days  thereafter 
a  bill  for  said  sum  of  $172.63  was  mailed  or 
delivered  to  the  plaintiff,  which  was  the  first 
notice  he  had  of  said  assessment.  The  said 
sum  of  $172.63  has  not  been  paid,  nor  any 
part  thereof;  and  on  December  20,  18(t5.  the 
mayor  of  Wilmington  issued  his  warrant,  un- 
der the  seal  of  said  city,  directed  to  said 
board,  commanding  them  to  levy  the  said 
sum,  interest  and  costs,  on  the  grounds  and 
buildings  of  the  plaintiff.  In  pursuance  of 
the  said  warrant  the  board  advertised  the 
said  property  for  sale  on  December  21,  1S95, 
and  on  December  20,  1895,  the  plaintiff  sued 
out  of  the  superior  court  of  the  state  of  Dela- 
ware in  and  for  New  Castle  county  (he  hav- 
ing first  entered  into  a  recognizance  In  the 
sum  of  $800,  approved  by  the  prothonotary  of 
the  said  court)  a  writ  of  certiorari  against 
the  mayor  and  council  of  Wilmington.  The 
assessment  was  made  under  an  act  of  the 
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legislature  passed  April  29.  1891,  which  pm- 
Tided  for  the  construction  by  the  mayor  and 
council  of  Wilmington,  through  the  agency 
of  the  board  of  directors  of  its  street  and 
sewer  department,  of  a  complete  system  of 
sewerage,  to  be  extended,  as  the  public  ne- 
cessity might  require,  over  the  whole  city  of 
Wilmington.  This  act  determined  how  the 
cost  should  be  borne,  as  between  the  public 
and  the  estates  benefited,  providing  that  two- 
fifths  should  be  paid  for  by  municipal  taxa- 
tion out  of  the  annual  appropriation  for 
streets  and  sewers,  and  three-fifths  should  be 
paid  for  by  the  abutting  property  upon  the 
streets  oir  highways  in  which  the  sewers 
might  be  constructed  at  the  time  of  complet- 
ing such  sewers;  the  whole  cost,  approxi- 
mately estimated  In  advance,  to  be  appor- 
tioned "to  each  Uneal  foot  of  sewer  to  be 
bnilt"  in  accordance  with  the  plan  adopted, 
and  "apportioned  alike  upon  each  and  every 
size  of  sewer,  be  it  a  lateral  or  trunk  sew- 
er." The  act  also  fixed  the  basis  of  appor- 
tionment as  between  the  Individuals  benefit- 
ed, the  abutting  property  owners,  providing 
as  follows: 

"Sec.  3.  All  assessments  shall  be  made  upon 
the  properties  abutting  upon  that  portion  of 
any  street  or  highway,  lane,  or  alley,  In  which 
any  public  sewer  may  be  constructed  tmdcr 
this  provision,  at  the  rate  of  fifty  cents  for 
each  front  foot  of  such  property  upon  such 
street,  highway,  lane,  or  alley,  and  one  cent 
for  each  square  foot  of  such  proper^  upon 
such  street,  highway,  lane,  or  alley,  and  a  line 
not  exceeding  one  hundred  and  fifty  feet  dis- 
tant from  and  parallel  with  the  line  of  such 
street,  highway,  lane  or  alley:  provided,  how- 
ever, that  where  any  property  is  situated  be- 
tween two  streets  or  highways,  the  area  upon 
wtilch  said  assessment  of  one  cent  per  square 
foot  is  made  shall  not  extend  to  more  tlian  one- 
half  the  distance  between  such  streets  or 
highways:  and  provided,  also,  that  when  any 
property  is  situated  at  the  corner  of  two 
streets  or  highways,  or  otherwise  so  situated 
as  to  be  assessed  for  the  expenses  of  building 
a  sewer  on  one  of -such  streets  or  highways, 
that  portion  of  such  property  assessed  for  a 
sewer  In  one  of  such  streets  or  highways  shall 
not  he  liable  to  be  assessed  upon  its  area  for 
tbe  cost  of  constructing  a  sewer  in  the  other 
of  snch  streets  or  highways,  but  only  for  one- 
half  of  its  side  frontage  upon  such  streets  or 
highways:  provided,  however,  that  said  side 
frontage  Is  one  hnudred  and  fifty  feet  or  less: 
and  provided  also  that  no  property  or  portion 
of  property  shall  be  assessed  for  the  construc- 
tion of  any  sewer,  unless  such  property  or 
some  portion  thereof  shaU  abut  and  be  bound- 
ed apon  the  street  on  which  said  sewer  shall 
liave  been  constructed,  or  unless  such  property 
or  a  portion  thereof  has  a  right  of  access  to 
said  street  or  highway  by  a  private  alley,  or 
desires  to  use  said  sewer  before  a  sewer  is 
constructed  upon  the  street  or  highway  upon 
wblcb  said  property  abuts,  in  which  case  the 
laid  property  shall  be  liable  for  the  same  as- 


sessment as  though  the  sewer  was  constructed 
in  the  streets  or  highways  upon  which  said 
property  abuts,  and  the  said  property  shall  not 
be  liable  for  any  further  assessments  for  sewer 
purposes." 

It  further  establishes  by  section  4  the  right 
of  the  assessed  land  to  connect  with  such  sew- 
ers, and  in  section  6  provides  for  the  same  as- 
sessment upon  lands  abutting  upon  streets 
wherein  sewers  had  been  constructed  previous 
to  the  passage  of  the  act. 

The  agreed  statement  of  facts  contains  also 
the  following,  inter  alia:  "(1)  That  on  or 
about  the  10th  day  of  December,  A.  D.  1890, 
with  a  view  to  the  passage  of  the  present  sew- 
er law,  the  street  and  sewer  department  pre- 
pared a  system  of  sewerage  for  the  entire  city. 
It  did  this  in  the  following  manner:  (a)  It 
made  two  maps,  showing  the  sewerage  of  the 
whole  city,  of  which  that  marked  'A'  la  one. 
(b)  It  then  ascertained  the  total  cost  of  the  en- 
tire system  for  the  whole  city,  which  It  found 
to  be  $1,741,000.  (c)  It  then  ascertained  the 
building  area  of  the  whole  dty,  and,  finding 
that  the  streets  of  said  city  comprised  one- 
fiftb  of  said  area,  placed  one-fifth  of  said  cost 
upon  the  city;  and  finding,  further,  that  the 
construction  of  manholes  and  inlets  and  their 
appurtenances  would  cost  one-fifth  of  said 
amount,  also  placed  this  additional  one-fifth 
upon  the  city,  or  a  total  cost  of  two-fifths  of 
said  amount  upon  the  city.  The  other  three- 
fifths  was  to  be  borne  by  the  property  owners, 
(d)  It  then  found  that  three-fifths  of  the  whole 
amotmt  was  equivalent  to  fifty  cents  per  front 
foot,  and  one  cent  per  square  foot,  and  in  this 
manner  the  present  rate  was  fixed.  One  typic- 
al section  of  the  above  plan  was  then  taken, 
said  section  being  marked  'B,'  in  which  the 
streets  were  all  laid  out  and  the  building  areas 
well  defined.  The  whole  cost  of  the  construc- 
tion of  the  sewerage  system  in  this  typical  sec- 
tion was  then  approximately  determined,  and 
found  to  be  $340,528.  The  whole  area  of  this 
section  was  then  measured  from  the  data  up- 
on the  plan,  and  was  found  to  be  15,535,115 
square  feet.  The  whole  area  of  the  streets 
was  then  found  upon  the  same  data  to  be 
3,107,023  square  feet,  or  one-fifth  of  the  whole 
area  of  the  typical  section.  The  frontage  as- 
sessable was  fotmd  to  be  174,729  lineal  feet. 
This  typical  section  of  the  above  plan,  cost, 
etc.,  embodying  the  above  principle,  which  Is 
shown  by  exhibit  marked  'E,'  with  maps,  data, 
and  general  information,  were  then  laid  before 
the  legislature,  and  the  whole  system  fully  ex- 
plained to  said  body,  after  which,  and  in  ac- 
cordance with  which,  the  legislature  then 
passed  the  present  law.  (2)  The  total  cost  of 
constructing  the  above  system  of  sewerage  for 
the  whole  city  was  worked  out  by  sections, 
of  which  that  marked  '!>'  represented  sections 
H,  K,  and  I.  The  other  sections  were  workeil 
out  in  the  same  manner,  and  after  the  report  of 
the  same  was  printed.  In  compliance  with  the 
orders  of  the  said  department,  and  said  report 
read  before  the  said  board,  and  adopted  by  it, 
destroyed,  said  report  being  marked  'D.'    (3y 
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The  setcer  on  Gliplc  avenue  was  ordered  to  be 
built  by  a  resolution  of  the  board  of  directors 
of  the  street  and  sewer  department  bearing 
date  the  24th  day  of  May,  1892." 

The  questions  reserved  for  the  decision  of 
the  court  Include  certain  alleged  departures 
from  the  statute  Itself  in  the  course  of  the 
proceedings,  but  the  principal  questions  are 
raised  by  the  objections  to  the  constitution- 
ality of  the  act.  It  is  said,  first,  on  the  part 
of  the  complainant,  that  the  act  "is  unconsti- 
tutional, because  it  authorizes  and  directs  an 
arbitrary  sum  of  money  to  be  Imposed  or 
assessed  on  property  abutting  on  any  street 
In  which  a  sewer  may  be  constructed,  irre- 
spective of  the  cost  of  said  sewer,  and  with- 
out reference  to  any  benefits,  special  or  oth- 
erwise, conferred  on  said  property  by  the 
construction  of  said  sewer";  and,  further, 
that  "the  act  arbitrarily  exacts  fifty  cents  a 
lineal  foot,  and  one  cent  a  square  foot  to  the 
depth  of  one  hundred  and  fifty  feet,"  and,  "if 
the  amount  thus  raised  is  in  excess  of  the  cost 
of  the  sewer,  as  to  the  excess  it  Is  the  talking 
of  private  property  without  consent  and  with- 
out compensation."  Second,  that  the  legis- 
lature had  no  right  "to  determine  the  amount 
of  money  which  the  plaintiff  was  to  pay 
towards  the  cost  of  constructing  said  sewer 
on  Gilpin  avenue,  without  notifying  him  of 
their  intention  to  do  so,  and  thereby  giving 
him  an  opportunity  to  be  heard  In  the  mat- 
ter." And  that  the  act  Is  unconstitutional, 
if  it  provides  "that  the  board  of  directors  of 
the  street  and  sewer  department  should  act 
in  malcing  assessments  for  the  cost  of  con- 
struction of  sewers  without  notice  to  the  own- 
er of  the  property  on  which  a  lien  was  to  be 
created,  and  without  giving  lilm  a  bearing, 
or  at  least  an  opportunity  to  be  heard." 

It  48  not  open  to  doubt,  nor  is  It  questioned 
in  this  case,  that  it  is  within  the  power  of 
the  legislature  to  require  that  the  expense  of 
constructing  drains,  sewers,  and  the  lilce 
should  be  met,  in  whole  or  in  part,  by  local 
assessments  made  upon  persons  or  property 
benefited  or  deemed  to  be  benefited.  "Leg- 
islation of  this  character,  both  in  respect  to 
Its  justice  and  constitutional  validity,  has 
tieen  extensively  discussed  by  the  judicial 
tribunals  of  nearly  every  state  in  the  Union. 
The  courts  are  very  generally  agreed  that  the 
authority  to  require  the  property  specially 
benefited  to  bear  the  expense  of  local  im- 
provement is  a  branch  of  the  taxing  power, 
or  included  within  it;  and  the  many  cases 
which  have  been  decided  fully  establish  the 
general  proposition  that  a  statute  authorizing 
the  municipal  authorities  to  open  or  establish 
streets,  or  to  make  local  improvements  of  the 
cliaracter  ab»ve  mentioned,  and  to  assess  the 
expense  ui>on  the  property  which,  in  the  opin- 
ion of  the  designated  tribunal  or  officers, 
shall  be  specially  benefited  by  such  street 
or  Improvement,  in  proportion  to  the  amount 
of  such  benefit,  or  upon  the  abutters  in  pro- 
portion to  benefits  or  frontage  or  superficial 
contents,  is,  in  the  absence  of  some  special 


csnstltntional  provision,  a  valid  exercise  of 
the  power  of  taxation.  Whether  the  expense 
of  mailing  such  improvement  shall  be  paid 
out  of  the  general  treasury,  or  be  assessed 
upon  the  abutting  property  or  other  property 
specially  benefited,  and,  if  in  the  lattw  mode, 
whether  the  assessment  should  he  upon  all 
property  found  to  be  benefited,  or  alone  upon 
the  abutters  according  to  frontage  or  accord- 
ing to  the  area  of  their  lots,  is,  according  to 
the  present  weight  of  authority,  considered 
to  be  a  question  of  legislative  expediency,  un- 
less there  is  some  special  restraining  constitu- 
tional provision  upon  the  subject  Whatever 
limitation  there  is  upon  the  legislative  iiower 
of  taxation  (which  includes  the  power  of  ap- 
portioning taxation)  must  be  found  In  the 
nature  of  the  power  and  In  express  constitu- 
tional provisions."  2  Dill.  Mun.  Corp.  (4th 
Ed.)  S  752.  The  foregoing  quotation  from 
Judge  Dillon's  excellent  work  presents,  with 
clearness  and  precision,  the  general  proposi- 
tions established  by  the  innumerable  deci- 
sions upon  the  general  subject  of  assessment 
for  local  improvement;  and  he  has  cited  and 
commented  upon,  in  his  notes  to  the  passage 
above  quoted,  a  vast  number  of  authoriti&i, 
including  nearly  all  those  that  have  been  cit- 
ed In  this  connection  in  the  able  and  elabo- 
rate briefs  of  the  learned  counsel  In  this 
cause.  A  leading  case,  cited  with  approval  in 
numberless  cases,  and  quoted  at  great  length 
in  Cooley's  Constitutional  Limitation,  is  Peo- 
ple V.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  420, 
decided  in  1851.  In  this  case  Judge  Ruggles 
says  (page  426):  "It  must  be  conceded  that 
the  power  of  taxation  and  of  apportioning 
taxation,  or  of  assigning  to  each  individual 
his  share  of  the  burden,  is  vested  exclusively 
in  the  legislature,  unless  this  power  is  limited 
or  restrained  by  some  constitutional  provi- 
sion. The  power  of  taxing  and  the  power 
of  apportioning  taxation  are  identical  and  in- 
separable. Taxes  cannot  be  laid  without  ap- 
portionment, and  the  power  of  apportioiiment 
is  therefore  unlimited,  unless  it  be  restrained 
as  a  part  of  the  power  of  taxation."  In  the 
same  case  (page  432)  the  learned  judge  also 
says:  "The  diCTerence  between  general  taxa- 
tion and  special  assessments  for  local  objects 
requires  that  they  should  be  distinguished  by 
different  names,  although  l>oth  derive  their 
authority  fr<Mn  the  taxing  power.  They 
have  always  been  so  distinguished,  and  it 
Is  therefore  evident  that  the  word  'tax'  may 
be  used  in  a  contract  or  in  a  statute  In  a 
sense  which  would  not  Include  a  street  assess- 
ment, or  any  oth»  local  or  special  taxation, 
within  Its  meaning.  Several  cases  are  found 
in  which  it  has  been  adjudged  to  have  been 
so  used.  But  in  no  case  lias  it  been  ad- 
judged ttiat  street  assessments  are  not  made 
by  virtue  of  the  legislative  taxing  power."  In 
this  state  there  is  no  express  constitutional 
provision  upon  the  subject  of  taxation,  and 
no  cases  have  arisen  here  directly  involving 
the  questions  raised  by  the  case  before  us, 
although   the  leading  principles   illustrating 
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the  nature  and  extent  of  the  power  of  taxa- 
tion, and  the  Umlti\tlona  up<Mi  its  exercise  in- 
herent In  Its  nature,  hare  been  admirably  set 
fwth  by  Judge  Orubb  in  the  opinion  delivered 
bj  him  in  the  well-known  case  of  Friessiebea 
T.  Shallcroaa,  9  Honst  99,  19  AtL  576. 

It  is  altogetho:  too  late  In  the  development, 
both  by  legislation  and  elaborate  judicial  de- 
cislooa.  In  states  other  than  our  otrn,  of  the 
general  principles  controlling  local  assess- 
ments  for  local  improvements,  for  it  to  be 
necessary  or  proper  for  me  to  enter  into  a 
more  elaborate  or  detailed  review  of  the 
mnltitade  of  authorities  sustaining  the  gen- 
eral propositions  already  laid  down.  It  Is 
well-settled  law  (1)  that  the  whole  subject  of 
taxing  districts  belongs  to  the  legislature; 
(2)  that  the  apportiomnent  between  the  pub- 
lic and  the  local  owners  is  within  the  power 
of  the  legislature;  (3)  that  the  legislature 
may  fix  upon  the  basis  of  apportionment  be- 
tween individuals.  In  fixing  upon  the  basis 
of  apportionment,  the  two  methods  between 
which  a  choice  is  commonly  made  in  stat- 
utes providing  for  local  assessments  are:  (1) 
An  assessment  made  by  assessors  or  commis- 
tioners  appointed  for  the  purpose  under  leg- 
islative authority,  who  are  to  view  the  ee- 
tates,  and  levy  the  expense  in  proportion  to 
the  benefits  which,  in  their  opinion,  the  es- 
tates, respectively,  will  receive  from  the 
work  proposed;  C2)  an  assessment  by  some 
definite  standard  fixed  upon  by  the  leglsUir. 
ture  itself,  and  which  is  applied  to  estates 
by  a  measurement  of  length,  quantity,  or 
value.  Gooley,  Tax'n,  p.  448.  The  principle 
Is  the  same  in  either  case,  and  is  concisely 
expressed  by  Chief  Jtistice  Shaw  in  one  of 
the  early  American  cases  (Wright  v.  City  of 
Boston,  9  Cush.  241)  in  language  which  has 
been  tiniversaUy  quoted,  both  with  and  with- 
out crediting  him  with  it  He  says:  "Those 
who  enjoy  the  benefit  shall  equally  bear  the 
burden."  And  again:  "The  benefits  actoal- 
ty  or  presumptively  received  support  the 
tax."  And  elsewhere  in  the  same  case, 
which  was  a  sewer  case:  "The  potentiality 
of  recei-ving  a  benefit  from  a  sewer  is  the 
thing  to  be  charged  with  the  tax."  It  is  ob- 
vious that  the  essential  dilZerence  between 
the  two  methods  of  apportionment  is  that 
when  the  legislature  adopts  the  latter  meth- 
od it  decides  itself  the  proportion  Jn  which 
the  estates,  respectively,  wiU  be  benefited; 
as  when  it  determines  that  the  frontage  or 
area  of  abutting  lots,  or  both  combined, 
shall  constitute  the  measure  of  a  sewer  as- 
sessment If  the  legislature  has  exercised 
its  power  bona  fide,  it  must  necessarily  have 
considered  all  the  circumstances  surround- 
ing  the  particular  case,  and  have  decided 
that,  all  things  considered,  such  a  measure 
would  prove  as  nearly  Just  and  equal  in  its 
actual  operation  as  any  practicable  method 
could  be.  In  the  case  before  us  the  latter 
method  is  the  one  adopted,  and  the  mode  by 
which  the  legislature  arrived  at  the  basis 
of  apportionment  fixed  upon  by  it  is  fully  ex- 
37  A.— 11 


plained  by  the  agreed  statement  of  facta  al- 
ready cited,  and  the  act  Itself,  which  begins 
with  the  following  preamble:  "Whereas,  it 
is  apparent  that  the  city  of  Wilmington 
stands  in  great  need  of  a  thorough  system 
of  sewers  tliat  will  be  extended  over  the  en- 
tire city,  providing  not  only  for  the  present 
but  for  the  future.  Whereas,  a  proper  re- 
gard for  the  health  of  the  Inhabitants  of  the 
city  as  well  as  their  property  and  business 
interests,  lequires  that  this  work  be  speedily 
undertaken.  Whereas,  a  plan  of  a  well-de- 
fined system  has  been  prepared  under  the 
direction  of  the  board  of  directors  of  the 
street  and  sewer  department,  and  an  approxi- 
mate estimate  of  the  cost  of  building  the 
same  has  been  duly  made:  Now,  therefore," 
etc. 

Regarding  the  whole  contemplated  system 
of  sewerage  as  one  complex  whole,  the  legis- 
tature  determined  that  equity  and  fairness 
demanded  that  the  whole  city  should  be 
made  a  single  taxing  district  for  the  purpose 
of  defraying  the  cost  so  that  the  burden 
could  be  distributed  equally  throughout  the 
whole  territory  to  be  benefited,  no  property 
to  bear  its  share  of  the  burden  until  it 
should  possess  "the  potentiality  of  receiving 
a  benefit"  from  the  system  by  having  a  Unk 
of  that  system  placed  in  front  of  it  As  tlils 
greet  work— the  complete  sewerage  system 
upon  the  plan  adopted  and  laid  before  them 
by  the  street  and  sewer  department— would 
not  be  finished  for  many  years,  it  necessarily 
followed  that  if  the  cost  of  the  whole  was  to 
be  so  assessed,  it  must  be  the  estimated  cost 
An  approximate  estimate  of  the  cost  of  the 
completed  work,  based  upon  elaborate  cal- 
culations as  described  in  the  above  state- 
ment of  facts,  had  been  prepared  and  sub- 
mitted to  the  legislature  by  the  street  and 
sewer  department  together  with  calculations 
and  maps  of  the  area  and  frontage  of  the 
lots  within  the  city,  and  the  area  of  the 
streets,  and  the  cost  of  furnishing  the  streets 
with  manholes  and  inlets.  Using  these  cal- 
culations and  figures,  the  legislature  deter- 
mined that,  as  between  the  public  and  the 
estates  benefited,  two-fifths  of  the  estimated 
cost  should  be  borne  by  the  public,  i.  e.  by 
general  mtmiclpal  taxation;  and  then  em- 
ploying the  method  of  apportionment  <ui  be- 
tween Individuals,  commonly  known  as  the 
combined  frontage  and  area  system  (Cleve- 
land V.  Tripp,  IS  B.  I.  60,  and  cases  there 
cited),  they  arrived,  by  a  simple  arithmetical 
calculation,  at  the  result  that  the  share  of 
three-fifths  of  the  estimated  cost  ($1,741,- 
000)  to  be  assessed  upon  each  front  foot  of 
land  within  the  taxation  district  amounted 
to  50  cents,  and  the  stiare  of  three-fifths  of 
the  same  to  be  assessed  upon  each  square 
foot  of  area  amounted  to  1  cent  Judge 
Gooley  sums  up  so  admirably  the  grounds 
upon  which  the  courts  would  undertake  to 
decide  that  the  legislature  had  exceeded  its 
authority  In  such  exercise  of  the  taxing  pow- 
er that  I  will  quote  and  adopt  his  language. 
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as  follows:  "It  Is  conceded  that  the  leglsla- 
tlve  Judgment  that  a  certain  district  is  or 
will  be  80  far  specially  benefited  by  an  Im- 
provement  as  to  Justify  a  special  assessment 
Is  conclusive,  and  that  its  determination  as 
to  what  shall  be  the  basis  of  the  assessment 
Is  equally  conclusive.  To  involve  the  inter- 
Tention  of  a  court  for  relief  against  the  re- 
sults of  its  conclusion  is  to  invoke  the  Judi- 
cial authority  to  give  its  Judgement  controlling 
effect  over  that  of  the  legislature,  in  a  mat- 
ter of  the  apportionment  of  a  tax,  which 
by  concession  on  all  sides  is  purely  a  matter 
of  legislation.  This  is  confessedly  inad- 
missible in  any  case  where  the  leglslatiye 
power  has  not  been  exceeded  by  an  appor- 
tionment merely  colorable.  An  assessment 
so  grossly  and  palpably  unjust  and  oppress- 
ive as  to  give  demonstration  that  the  legis- 
lative Judgment  had  never  determined  the 
case  on  the  principles  of  taxation  must  al- 
ways be  open  to  correction.  A  man's  prop- 
erty is  not  to  be  tali:en  from  him  with  im- 
punity, and  without  redress,  by  simply  call- 
ing the  appropriation  an  'assessment,'  when 
it  is  not  such  in  its  elements."  Gooley,  Tax'n, 
pp.  459,  460.  In  the  act  under  consideration 
it  is  clearly  the  opinion  of  the  court  that  the 
legislatture  had  acted  within  their  legitimate 
sphere,  so  far  as  the  objections  hitherto  con- 
sidered are  concerned,  which  cannot  be  sus- 
tained either  on  principle  or  authority.  The 
following  are  some  of  the  cases  in  which  the 
courts  in  other  states  have  sustained  similar 
statutes,  for  the  method  of  apportionment 
adopted  by  the  legislature  in  this  case  seems 
to  have  become  increasingly  popular  of  late 
years  throughout  the  Union:  Cleveland  v. 
Tripp,  13  R.  I.  60;  Magee  v.  Com.,  46  Pa.  8t. 
358;  Stroud  v.  City  of  Philadelphia,  61  Pa. 
St  256;  In  re  Washington  Ave.,  69  Pa.  St. 
3S2,  301;  Palmer  v.  Stumph,  28  Ind.  3*29; 
AUen  V.  Drew,  44  Vt.  174;  Ernst  v.  Kunkle,  5 
Ohio  St  520;  Ijpington  v.  Oviatt  24  Ohio 
St.  232;  Parker  v.  ChaUiss,  9  Kan.  156;  Motz 
V.  City  of  Detroit,  18  Mich.  495;  State  v.  Ful- 
ler, 31  N.  J.  Law,  227;  City  of  St  Louis  v. 
Clemens,  49  Mo.  562;  Bmery  y.  Gas  Co.,  28 
Cal.  345;  Chambers  v.  Satterlee,  40  Cal.  497, 
514;  People  v.  Lynch,  61  Cal.  15;  City  of 
St  Louis  V.  Oeters,  36  Mo.  456;  Selby  v. 
Commissioners,  14  La.  Ann.  434. 

In  the  case  of  Thomas  v.  Gain,  35  Mich.  156, 
decided  in  187C,  which  was  cited  In  the  argu- 
ment as  the  strongest  case  against  such  an 
apportionment,  Cooley,  C.  J.,  in  an  elaborate 
opinion  which  reviewed  the  more  important 
cases  up  to  that  date,  hdd  a  certain  sewer 
assessment,  ai^>ortloned  by  superficial  area 
alone,  invalid,  but  he  distinguiehes  as  fol- 
lows: "In  what  has  been  said  it  is  not  in- 
tended to  decide  or  to  Intimate  that  a  sewer 
tax  may  not,  under  some  circumstances,  be 
lawful  though  apportioned  by  the  area  of  the 
lots  assessed.  If,  under  the  law  providing 
therefor,  the  assessment  were  confined  exclu- 
sively to  tbe  lots  lying  contiguous  to  each 
other,  and  on  or  near  the  streets  in  which  the 


sewer  was  to  be  conatmoted,  and  all  properly 
urban  lots,  or,  as  they  are  sometlmea  desig- 
nated, 'hilots,'  as  distinguished  from  the  outer 
lands  of  a  tovm,  which  receive  only  slight  and 
Indirect  benefit  from  such  improvement,  and 
if  the  law  also  provided  for  private  drains  in- 
to the  sewer  as  matter  of  right  on  the  part 
of  the  proprietors  of  the  lots  assessed,  the 
case  would  be  so  different  from  the  one  now 
before  us  that  much  of  what  we  have  said 
could  have  no  application.  We  confine  our 
discussion  strictly  to  the  record  before  us,  and 
to  the  act  under  which  this  assessment  was 
laid,  not  caring  to  enter  upon  any  discussion 
of  hypothetical  cases  which  may  never  arise, 
or  which,  If  they  do  arise,  can  better  be  eon- 
sidled  when  their  special  features  are  pre- 
sented for  consideration."  It  is  only  neces- 
sary to  submit  the  provisions  already  set  forth 
of  the  act  under  consideration  to  the  tests 
here  applied,  to  observe  that  they  contain 
all  the  essential  features  of  a  valid  act  which 
these  tests  suggest 

With  regard  to  the  objection  that  the  assess- 
ment is  based  upon  an  approximate  estimate  of 
cost  made  In  advance,  and  that  it  might  hap- 
pen that  the  actual  cost  would  be  less  than 
the  sum  so  estimated  and  collected,  it  may 
be  remarked  that  this  has  been  uniformly 
held  to  be  no  cause  for  invalidating  any  as- 
sessment, for  obvious  reasons  of  public  policy, 
and  the  necessity  for  such  estimates  in  every 
branch  of  taxation.  Davidson  v.  City  of  New 
Orleans,  96  U.  S.  97. 

The  ground  is  now  clear  for  the  consider- 
ation of  the  remaining  and  more  Important 
objection  to  the  constitutionality  of  the  act. 
viz.  the  want  of  notice;  it  being  strongly- 
urged  and  ably  argued  by  counsel  that  the 
want  of  notice  Is  fatal  to  the  validity  of  the 
assessment  on  the  fundam^ital  principles  of 
civil  liberty,  and  more  especially  because  of 
the  due  process  of  law  clause  in  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States.  Whenever  the  first  method  of 
assessment  above  referred  to  is  adopted  by 
the  legialature,  viz.  an  assessment  made  by 
assessors  or  commissioners,  appointed  for  the 
purpose  under  legislative  authority,  and  who 
are  to  view  the  estates,  and  levy  the  ex- 
pense In  proportion  to  the  ben^ts  which,  in 
their  opinion,  the  estates,  respectively,  will 
receive  from  the  work  proposed.  It  is  now 
unquestioned  and  unquestionable  that  an  oi;>- 
portunlty  for  a  hearing  is  absolutely  necessary 
to  the  validity  of  the  assessment  That  Is  so 
clear  that  it  is  remarkable  that  it  should  have 
been  litigated  at  so  late  a  date  as  the  well- 
Icnown  New  York  case  of  Stuart  v.  Palmer,  74 
N.  Y.  183.  The  question  has  been  repeatedly 
discussed,  however,  when  the  second  method 
has  bem  adopted;  that  is,  when  the  legisla- 
ture, as  in  this  case,  itself  fixes  upon  some 
definite  standard,  which  is  applied  to  estates 
by  a  measurement  of  length  or  quantity  or  by 
a  value  independently  fixed.  In  such  cases  it 
is  argued  that  nothing  remains  to  be  done  to 
fix  up(m  each  individual  the  amount  of  his  ss- 
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wasment  except  to  make  a  mathematical  cal- 
cnlatloQ,  and  as  a  bearing,  or  an  opportonlty 
for  a  hearing,  would  therefore  be  luidess  and 
fntlle,  the  maxim,  "Cesaante  ratlone,  cessat  et 
Ipsa  lex,"  would  apply.    It  seems  Impossible 
to  find  any  valid  distinction  between  the  un- 
questioned power  of  the  legislature  to  impose, 
irithoat  notice,  or  opportunity  for  a  hearing, 
sndi  taxes  as  poll  taxes,  license  taxes  (not  de- 
pmdent  upon  the  extent  of  the  Individual's 
boslness),   and,   generally,   spedflc   taxes   on 
tbliigs  or  peiBona  or  occupations,  and  their 
power  to  Impose,  in  the  same  manner,  that 
klad  of  tax  called   "special  assessment  for 
local  ImproTement,"  subject,  of  course,  to  the 
limitations  already  set  forth,  which  are  In- 
hwent  in  the  nature  of  the  taxing  power,  and 
lure  been  already  dwelt  upon  at  great  length. 
In  the  case  of  the  taxes  first  above  enumerat- 
ed the  I^slature,  in  authorizing  the  tax,  fixes 
Its  amount,  and  that  is  the  end  of  the  matter. 
Bat  the  supreme  court  of  tbe  United  States 
Is  the  tribunal  to  which  we  most  look  for  the 
Mithoritatlve  construction  of  the  fourteenth 
amendment  to  tbe  United  States  constitution 
and  Its  application  to  this  question  of  notice. 
There  is  a  series  of  decisions  of  that  court, 
bearing  more  or  less  directly  upon  this  Ques- 
tion, which  are  refenwd  to  and  reviewed  in 
erety  well-considered  case  upon  the  subject. 
It  will  not  be  necessary,  bowevor,  to  dte  or 
review  them  all,  for  they  are  all  reviewed 
ful^  In  the  two  cases  from  which  I  shall 
quote  at  length.    In  Hagar  v.  Reclamation 
Mst  No.  106.  Ul  U.  S.  701,  4  Sup.  Ot  663,  de- 
cided in  October,  1883,  Mr.  Justice  Field,  In 
defining  "due  process  of  law,"  says:    "What 
roDStltutea  that  process  it  may  be  difficult  to 
define  with  precision  so  as  to  cover  all  cases. 
It  Is  no  doubt  wiser,  as  stated  by  Mr.  Justice 
Miller  In  Davidson  v.  New  Orleans,  to  arrive 
at  its  meaning  'by  gradual  process  of  Judicial 
Incloslon  and  exclusion  as  the  cases  present- 
ed for  decision  shall  require,  with  the  reason- 
ing on  which  such  decision  may  be  founded.' 
96  n.  S.  97,  104.    It  Is  sufficient  to  obs^nre 
here  that  by  'due  process'  is  meant  one  which, 
following  the  forms  of  law,  is  appropriate  to 
the  case,  and  Just  to  the  parties  to  be  affect- 
ed. It  must  be  pursued  in  the  ordinary  mode 
prescribed  by  the  law;  it  must  be  adapted  to 
the  end  to  be  attained;  and,  wherever  It  Is 
necessary  for  the  protection  of  the  parties.  It 
must  give  them  an  opportunity  to  be  heard  re- 
specting the  Justice  of  the  Judgment  sought. 
Tbt  clause  in  question  means,  therefore,  that 
there  can  be  no  proceeding  against  life,  lib- 
erty, or  property  which  may  result  in  the  dep- 
rivation of  either,  without  the  observance  of 
those  general  rules  established  In  onr  system 
of  jurisprudence  for  the  security  of  private 
rights.    Hurtado  v.  People,  110  U.  S.  516-536, 
4  Sup.  Ct  111,  292."    He  further  says  in  the 
same  case:    "Of  the  different  kinds  of  taxes 
which  the  state  may  Impose,  there  Is  a  vast 
number  of  which,  from  their  nature,  no  no- 
tice can  be  given  to  the  taxpayer,  nor  would 
Dotlce  be  of  any  possible  advantage  to  him. 


snch  as  poll  taxes,  license  taxes  (not  de- 
pendent upon  the  extent  of  his  business),  and, 
generally,  spedflic  taxes  on  things  or  per- 
sons or  occupations.  In  such  cases  tbe  legis- 
lature, in  authorizing  the  tax,  fixes  the' 
amount,  and  that  Is  the  end  of  the  matter.  If 
the  tax  be  not  paid,  the  property  of  the  de- 
linquent may  be  sold,  and  he  be  thus  depriv- 
ed of  his  property.  Yet  there  can  be  no  ques- 
tion that  the  proceeding  is  due  process  of  law, 
as  there  is  no  inquiry  Into  the  w^bt  of  evi- 
dence or  other  element  of  a  Judicial  nature, 
and  nothing  could  be  changed  by  hearing  the 
taxpayer.  No  right  of  his  is  therefore  Invad- 
ed. Thus  if  the  tax  on  animals  be  a  fixed 
sum  per  head,  or  on  articles  a  fixed  sum  per 
yard  or  bushel  or  gallon,  there  Is  nothing  the 
owner  can  do  which  can  affect  the  amount  to 
be  collected  from  him.  So,  if  a  person  wishes  a 
license  to  do  business  of  a  particular  kind,  or 
at  a  particular  place,  such  as  keeping  an  ho- 
tel or  restaurant,  or  selling  liquors  or  cigars 
or  clothes,  he  has  only  to  pay  the  amount  re- 
quired by  tbe  law  and  go  into  the  business. 
There  is  no  need  In  such  cases  for  notice  or 
hearing."  In  this  case  the  reason  for  the  re- 
quirement of  notice  Is  well  Illustrated,  and 
also  the  limitation  of  the  requirement  to 
cases  in  which  notice  could  be  of  some  con- 
ceivable use,— to  cases  where,  if  a  hearing 
were  had,  there  would  be  something  to  hear 
and  determine.  Tbe  familiar  illustrations, 
taken  from  species  of  taxation  with  which  we 
are  all  familiar,  make  clear  the  analogies 
which  have  guided  legislatures  In  apportion- 
ing assessments  for  local  Improvements  di- 
rectly by  mathematical  calculation,  and  with- 
out opportunity  given  to  property  owners  for 
a  hearing  as  to  the  amount  of  each  Individ- 
ual's assessment. 

The  next  supreme  court  case  I  desire  to 
consider  (Spencer  v.  Merchant,  125  U.  S.  346, 
8  Sup.  Ct  921)  la  directly  in  point,  and  re- 
quires elaborate  consideration,  for  It  will  be 
impossible  to  correctly  Interpret  a  decision 
which  Is  the  final  authority  upon  tbe  point 
under  consideration,  imless  we  thoroughly 
understand  the  peculiar  circumstances  of  the 
case,  and  what  was  actually  decided,  with- 
out which  the  mere  language  and  dicta  will 
be  sure  to  prove  misleading,  as  we  think  has 
been  already  shown  in  a  case  decided  not 
long  since  In  a  neighboring  state.  The  facts 
of  the  case  of  Spencer  v.  Merchant  were 
these:  A  New  York  statute  of  1869  (chap- 
ter 217),  as  amended  by  the  statute  of  1870 
(chapter  619),  provided  for  laying  out  a  street 
in  continuation  of  Atlantic  avenue,  in  the 
city  of  Brooklyn,  by  three  commissioners, 
who,  after  notice  of  20  days,  should  award 
the  damages  to  the  landowners,  and  assess 
the  amount  of  the  award  and  the  attendant 
expenses  upon  the  lands,  lying  within  300 
feet  on  either  side  of  the  avenue,  which,  in 
their  judgment,  should  be  benefited  by  open- 
ing and  extending  it,  and  report  such  award 
and  assessment  to  the  court  for  confirmation, 
after  public  notice,  that  all  persons  having 
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objection  to  It  might  be  heard  before  the 
cotirt,  etc.  This  statute,  as  amended,  ttien 
"went  on  to  proTlele  that,  apon  ihe  confirma- 
tion of  the  report  ae  to  the  opening  of  the 
street,  the  commiBsIoners  shonld  be  author- 
ized to  enter  npon  the  land  taken,  to  cause 
It  to  be  regulated,  prepared,  and  graded  for 
public  travel,  and  to  assess  the  exxiense  of 
nieh  regulating,  grading,  and  preparing  for 
travel  upon  the  lands  and  premises  which  in 
their  Judgment  should  be  benefited  by  sncb 
improvement,  in  proportion  to  the  benefit  ac- 
cruing to  them  by  reason  thereof,  the  district 
of  assessment  to  extend  back  as  provided 
liieretof  ore  In  the  act.  But  It  omitted  to  provide 
for  any  notice  to  the  property  owners  of  this 
assessment  for  regulating,  grading,  and  pre- 
paring for  travel,  or  any  opportunity  for  a 
hearing.  Tbe  sums  so  assessed  upon  some 
lota  were  paid,  bat  the  sums  assessed  upon 
other  lots  remained  unpaid,  the  owners  con- 
testing tlie  validity  of  the  assessment  On 
June  18,  1878,  the  court  of  appeals  of  New 
York  declared  that  assessment  void  because 
no  notice  or  opportunity  for  a  hearing  had 
been  given.  This  was  the  wdl-known  case 
of  Stuart  T.  Palmer,  74  N.  Y.  183,  already  re- 
ferred to.  On  January  2&,  1879,  the  comp- 
troller of  tbe  state  canceled  the  unpaid  as- 
sessment, and  charged  the  county  with  the 
amount,  together  with  tlie  Interest.  There- 
upon a  statute  of  1881  (chapter  689)  directed 
ttiat  a  sum  equal  to  so  much  of  the  original 
assessment  so  unpaid  and  so  canceled  as  re- 
mained unpaid  should  be  levied  on  the  lots, 
the  assessment  made  upon  whldi  under  the 
original  act  had  not  been  paid,  together  with 
interest  and  a  proportionate  part  of  the  ex- 
penses. The  lots  so  assessed  (being  those 
only  whose  owners  had  contested  the  original 
assessment  which  had  been  held  void)  were 
Isolated  parcels,  not  contiguous,  and  many 
-of  them  not  fronting  on  the  avenue.  Most  of 
the  territory  benefited  as  fixed  in  the  stat- 
ute of  1869,  and  a  great  portion  of  the  origi- 
nal assessment,  were  not  included  in  the  stat- 
ute of  1881,  nor  directed  to  be  taken  Into  con- 
sideration in  making  the  new  assessment. 
But  this  assessment  included  a  proportionate 
part  of  the  expenses  of  the  former  assess- 
ment which  had  been  declared  void  by  the 
court  of  appeals.  As  between  the  Individual 
owners  of  the  group  of  lots  upon  which  this 
assessment  was  laid,  the  amount  assessed 
npon  the  group  was  to  be  apportioned  by 
a  board  after  notice  and  an  opportunity  for  a 
hearing.  This  act  was  held  constitutional  by 
the  New  York  court  of  appeals  (Spencer  v. 
Merchant,  100  N.  Y.  587,  8  N.  B.  682),  and  a 
writ  of  error  was  sued  out,  the  error  assign- 
ed being  that  the  statute  and  the  proceedings 
thereunder  were  In  violation  of  the  constitu- 
tion of  the  United  States,  and  were  void,  for 
the  reason  that  they  deprived  the  plaintiff 
and  the  other  persons  assessed  thereunder  of 
their  property  without  due  process  of  law. 
The  particular  point  raised  by  the  case,  as 
stated  by  Judge  Finch,  of  the  New  York  court 


of  appeals  (and  Us  language  was  adopted  by 
Justice  Gray,  who  delivered  the  opinion  of 
the  majority  of  the  United  States  supreme 
court),  was  as  follows:    "The  precise  wrong 
of  which  complaint  was  made  appears  to  be 
that  the  landowners  now  assessed  never  had 
an  opportunity  to  be  heard  as  to  the  original 
apportionment,  and  find  themselves  now  prac- 
tically botmd  by  It  as  between  their  lots  and 
those  of  the  owners  who  paid-"    125  U.  8. 
854,  8  Sup.  Ot  921.    The  nature  and  extent 
of  the  taxing  power  is  discussed  at   some 
length,  and  the  series  of  United  States  su- 
preme court  decisions,   upon  the  subject  to 
which  we  have  already  referred,  is  cited,  and 
then   Justice   Qray   says:     "In   determining 
what  lands  are  benefited  by  the  Improve- 
ment, the  legislature  may  avail  itself  of  such 
information    as    it    deems   sufficient,    either 
through  InvestigaHons  by  Its  committees,  or 
by  adopting  as  its  own  Oie  estimates  or  con- 
clusions of  others,  whether  those  estimates 
or  conclusions  previously  had  or  had  not  any 
legal  sanction.     In  section  4  of  the  statute 
of  1869,  the  assessment  under  which  was 
held  void  In  Stuart  r.  Palmer,  T4  N.  Y.  188, 
for  want  of  any  provision  whatever  far  no- 
tice or  hearing,  the  atrthortty  to  determine 
what  lands,  lying  wltbin  Uiree  hundred  feet 
on  either  side  of  the  street,  were  actually 
benefited,  was  delegated  to  commissioners. 
But  in  the  statute  of  1881  the  legislature  it- 
self determined  what  tamds  were  benefited 
and  should  be  assessed.    By  this  statute  the 
legislature.  In  substance  and  effect,  assumed 
that  an  the  lands  within  the  district  defined 
In  the  statute  of  1869  were  benefited  In  a 
sum  equal  to  the  amount  of  the  original  as- 
sessment, the  expense  of  levying  it,  and  in- 
terest thereon  ;  and  determined  that  Hie  lota 
upon  which  no  part  of  that  assessment  had 
been  paid,  and  which  had  therefore  as  yet 
borne  no  share  of  the  burden,  were  benefited 
to  the  extent  of  a  certain  portion  of  this  sum. 
That  these  lots  as  a  whole  had  been  liene- 
fited  to  this  extent  was  conclusively  settled 
by  the  legislature.     The  statute  of  1881  af- 
forded to  the  owners  notice  and  hearing  upon 
the  question  of  the  equitable  apportionment 
among  them  of  the  sum  directed  to  be  levied 
upon  all  of  them,  and  thus  enabled  them  to 
contest  the  constitutionality  of  the  statute, 
and  that  was  all  the  notice  and  hearing  to 
which  they  were  entiOed."    In  thus  holding; 
that  the  legislature,  without  notice,  conld  con- 
clusively settle  that  the  lots  upon  which  no 
part  of  the  void  assessment  had  been  paid, 
and  which,  as  we  have  seen,  were  **lsotate«l 
parcels  not  contiguous,  and  many  of  them 
not  fronting  on  the  avenue,"  should  be  as 
sessed  a  certain  portion  of  a  certain  stun  im- 
posed upon  all  the  lots  within  the  district 
created  by  the  act  under  which  the  void  as- 
sessment was  made,  it  would  seem  that  the 
supreme  court  necessarily  implied  that  the 
legislature  could  also  hare  conclusively  set^ 
tied,  if  it  had  seen  fit  so  to  do,  the  portion  ol 
that  portion  which  each  one  of  the  selected 
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lota  Bhoold  be  assessed;  proTlded  that,  vn- 
der  the  general  laws  of  New  York,  It  would 
have  been  possible  for  the  lot  owners  to  con- 
test the  constltatlonality  of  the  act.  It  is 
impossible  to  conceive  of  any  objection  to  the 
power  of  the  legislature  to  fix  without  notice 
the  amount  of  the  assessment  upon  the  isdl- 
Tidual  lots  of  such  a  sdected  group  of  lots 
which  would  not  apply  with  equal  force  to 
fixing  It  upon  such  a  group.  If  it  could  dis- 
tribute the  amount  between  different  groups 
of  lots,  wby  could  It  not  distribute  the  amount 
apporUoned  to  a  group,  between  tiie  indlTid- 
nals  of  a  group?  It  Is  true  that  in  the  con- 
cluding paiagraph  of  the  clause  above  dted 
Justice  Gray  refers  to  the  notice  and  hearing 
granted  to  the  individual  lot  owners,  but  it 
is  to  be  remembered  that  the  mode  of  appor- 
tionment between  them  was  according  to  the 
judgment  of  omnmissioners  as  to  the  amount 
of  benefit,  which  necessarily  depended  upon 
and  reqobed  a  hearing,  and  the  bearing  of 
nieh  a  bearing  upon  the  point  decided  by 
the  court  would  seem  to  be  indicated  by  the 
concluding  sentence  of  the  above-quoted 
dauK,  in  which  Justice  Gray  says:  "It  thus 
oiabled  tbem  to  contest  the  constitutionality 
of  the  statute,  and  that  was  all  the  notice 
and  hearing  to  which  tbey  were  entitled." 
But  under  the  laws  of  Uiis  state  any  proi>er- 
ty  owner  whose  rights  were  affected  by  the 
statute  now  under  consideration  could  at  the 
IKoper  time  test  the  constitutionality  of  the 
act,  and,  further,  could  Institute  proceedings 
for  the  correction  of  injustice,  fraud,  or  er- 
ror in  making  the  mathematical  calculations 
reqnired.  Thus  are  also  met  the  require- 
ments laJd  down  by  the  supreme  court  in  the 
case  we  have  already  cited  of  Davidson  v. 
City  of  New  Orleans,  96  U.  S.  97. 

The  Rhode  Island  courts  have  sustained 
statutes  almost  Identical  with  this  one.  Cleve- 
land V.  Ttipp,  13  R.  I.  60,  already  cited,  be- 
ing the  leading  case.  And  in  Gillette  v.  Olty  of 
Denver,  21  Fed.  823,  a  sewer  assessment  case, 
iriiere  the  assessinent  was  imposed  upon  the 
property  wMiin  the  district  according  to  the 
area,  and  the  objection  was  raised  that  no  no- 
tice was  provided,  and  there  was  therefore 
ao  due  process  of  law,  Clrenlt  Justice  Brew- 
er said  (page  824):  '"Now,  in  this  case,  the 
iu  is  laid  by  the  area;  no  question  of  value, 
M>  matter  of  judgment,—*  mere  mathemat- 
ical calcniatlon;  and  of  what  earthly  profit 
amM  it  be  to  a  taxpayer  to  have  notice  of  ' 
that  catcnlation?  He  can  make  It  himself.  ! 
He  cannot  correct  by  testimony  the  judg- 
ment of  anybody;  It  Is  as  exact  and  settled 
M  anything  can  be."  In  the  state  of  Mary- 
land the  majority  of  tbe  court  in  the  case  of 
nman  r.  Mayor,  etc.,  72  Md.  687,  20  Atl.  141, 
and  21  Atl.  709,  have  reversed  a  series  of 
prior  decisions,  viz.:  Mayor,  etc.,  v.  Scharf, 
56  Md.  50;  Mayor,  etc.,  v.  Johns  Hopkins 
Hospital,  S8  Md.  1;  Moale  r.  Mayor,  etc.,  61 
Md.  224;  and  Alberger  v.  Mayor,  etc.,  64  Md. 
1.  20  Atl.'  988,— find  base  their  opinion  appar- 


entiy  upon  certain  expressions  about  notice 
employed  by  Justice  Gray  In  the  above-cited 
case  of  Spencer  v.  Merchant  But  the  court 
take  occasion  to  say  (page  SOS):  "Some  cases 
have  held  that  where  tbe  apportionment  has 
been  made  by  the  legislature  it  is  final;  tat, 
without  pausing  to  discuss  this  proposition,  it 
is  only  necessary  to  say  that  those  cases  are 
not  applicable  here,  for  the  very  obvious  rea- 
son that  the  act  of  1874  (the  act  before  them) 
has  made  no  su<A  apportionment." 

Some  objections  have  been  made  by  coun- 
sel for  the  plaintiff  that  the  proceedings  of 
the  defendant  were  not  in  certain  respects 
In  accordance  with  the  provisions  of  the  act, 
but  after  examination  we  are  unable  to  find 
any  irregularity,  and  consider,  in  view  M  the 
authorities  and  reasoning  we  have  already 
set  forth  at  length,  that  19  Del.  Laws,  c.  209, 
does  not  conflict  either  with  the  provisions 
of  the  constitution  of  the  state  of  Delaware, 
or  with  the  fourteenth  amendment  of  the  con- 
stitution of  the  tfnited  States,  and  is  in  all 
respects  constitutional.  We  are  of  the  opln 
ion  that  the  assessment  and  Men  aforesaid 
ought  not  to  be  reversed,  canceled,  or  annul- 
led, and  we  shall  therefore  so  certify  to  the 
superior  court  for  New  Castle  county.  All 
the  Judges  concurred  in  the  above  opinion, 
with  the  exception  of  CULLEN,  J.,  dissent- 
ing, but  who  expressed  no  dissenting  opinion. 


BANNER  et  al.  v.  STATE,  to  Use  of 
GISRIEL. 
((Tonrt  of  Appeals  of  Maryland.     April  1, 
1897.) 
Cbikinai,  Law— iKFOMisHB— Who  aki. 
Where  a  person  told  the  marshal  of  police 
that  he  thought  a  policy  business  was  carried 
on  in  a  certain  bnliding,  and,  in  consequence, 
the  police  raided  the  premises,  and  found  there 
the  appliances  for  such  business,  aud  certain 
persons,    whom   they   arrested,    and    from   some 
of  whom  was  obtained  evidence   of  the  guilt 
of  two,   who  pleaded   gnilty   and   were  fined, 
snch  person,  as  informer,  was  entitled  to  one- 
half  the  fines,  under  Code,  art.  27,  {  176,  enact- 
ing that  if  any  person  shall  keep  a  house  for 
sefllDg  lottery  tickets  he  shall  be  subject  to  a 
penalty  of  $1,000,  one-half  of  whidi  shall  go 
to  "the  informer." 

Appeal  from  superior  conrt  of  Baltimore 
city. 

Action  by  the  state,  to  the  use  of  ^Illam 
Glsrlel,  against  Isaac  S.  Sanner  and  others. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendants appeaL    Afllrmed. 

Argued  before  McSHERRT,  C  J.,  and 
BRTAN,  FOWLER,  BRISCOE,  PAGE,  and 
BOYD,  JJ. 

W.  Plnkney  Whyte,  for  appellants.  Geo. 
R.  Galther,  Jr.,  and  Edward  T.  Jones,  for  ap- 
pellee. 

BRYAN,  J.  Elijah  Johnson  and  Nathaniel 
Diggs  were  each  Indicted  In  the  criminal 
court  of  Baltimore  on  the  charge  of  keeping 
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a  room  for  the  pnrpose  of  selling  lottwy 
tickets,  and,  having  pleaded  guilty,  were 
each  fined  a  thousand  dollars.  Glsrlel  al- 
leged that  he  was  the  Informer  In  the  two 
cases,  and  that  he  was  therefore  entitled  to 
one-half  of  the  amount  of  the  fines,  by  virtue 
of  article  27,  |  176,  Code.  He  therefore 
brought  an  action  on  the  official  bond  of  San- 
ner,  the  sheriff,  to  the  use  of  himself  as  eq- 
uitable plaintiff.  Having  recovered  Judg- 
ment, the  sherlfT  and  his  sureties  app^ed. 
The  evidence  showed  that  Glsrlel  called  on 
the  marshal  of  police,  and  told  him  that  he 
had  rented  out  the  upper  story  of  the  house 
in  which  he.  conducted  his  business,  and  that 
for  several  days  he  had  noticed  at  noon  and 
in  the  afternoon  a  large  number  of  white 
and  colored  persons  going  to  the  place,  and 
that  he  thought  that  the  policy  business  was 
carried  on  there.  The  evidence  also  showed 
that  he  gave  the  marshal  a  description  of  the 
building,  telling  him  of  the  exits  and  en- 
trances, and  that  in  consequence  of  this  in- 
formation the  marshal  ordered  the  place  to 
be  raided  by  the  police,  and  that  they  found 
a  number  of  persons  In  one  of  the  upper 
rooms,  and  some  of  the  equipments  and  ap- 
pliances used  in  carrying  on  the  policy  busi- 
ness; that  all  persons  found  there  were  ar- 
rested; that  they  found  Johnson  and  Diggs 
locked  up  in  a  room,  and  they  were  also  ar- 
rested; that  evidence  of  the  guilt  of  these 
men  was  obtained  from  persons  arrested  at 
the  time,  and  that  they  were  subsequently 
Indicted,  and  pleaded  guilty,  and  were  fined 
a  thousand  dollars  each,  which  fines  were 
paid  to  the  sheriff;  and  that  a  demand  was 
made  on  the  sheriff  in  behalf  of  Gisriel,  by 
his  attorney,  for  the  payment  of  a  moiety  of 
these  fines,  and  that  be  refused  to  pay  it 
The  evidence  also  showed  that  the  marshal 
received  his  first  Information  about  the  char- 
acter of  the  raided  place  from  Gisriel,  and 
that  before  that  Information  he  had  never 
suspected  it  to  be  a  policy  shop,  or  heard  of 
its  being  suspected  as  such.  We  must  de- 
cide, on  the  supposition  that  this  evidence 
Is  true,  whether  Gisriel  is  entitled  to  the 
one-half  of  the  fines  which  the  statute  gives 
to  the  informer.  It  enacts  that  if  any  per- 
son shall  keep  a  house,  office,  or  other  place 
for  the  purpose  of  selling  lottery  tickets,  he 
shall  be  subject  to  a  penalty  of  a  thousand 
dollars,  to  be  recovered  by  indictment,  or  by 
action  of  debt  in  the  name  of  the  state,  one- 
half  of  which  shall  go  to  the  informer.  It 
is  impossible  to  mistake  the  meaning  and  in- 
tention so  plainly  expressed.  Experience  had 
shown  that  there  were  difficulties  in  the  way 
of  detecting  and  punishing  this  offense.  Hie 
legislature  desired  to  increase  the  facilities 
for  discovering  when  it  had  been  committed 
by  offering  rewards  to  those  who  were  aware 
that  the  law  had  been  violated,  provided  they 
would  give  information  to  the  proper  legal 
authorities.  The  informers  were  not  requir- 
ed to  take  part  In  arresting  offenders;  nei- 
ther was  It  necessary  that  they  should  be 


witnesses  at  their  trial.    It  does  not  Increase 
the  reputation  of  public  trials  for  purity  and 
Justice  when  the  witnesses  are  to  receive  re- 
wards In  case  of  the  conviction  of  the  ac- 
cused.   Of  course,  under  this  statute,  the  re- 
ward could  not  be  payable  except  in  case  of 
conviction.    But  when  conviction  has  taken 
place,  and  Judgment  has  been  rendered,  and 
the  fine  paid,  the  only  question  in  respect  to 
the  reward  Is  the  ascertainment  of  the  in- 
former.    Now,  Olsriel  made  known  to  the  mar- 
shal of  police  that  which  convinced  him  that 
the  place  in  question  was  "a  headquarters  of 
policy,"  as  he  expressed  it  In  his  testimony. 
Olsrlel  described  the   house  minutely   and 
Itartlcnlarly,  so  that  every  precaution  might 
be  taken  to  prevent  the  escape  of  the  occu- 
pants, and  he  sent  a  police  force,  which  en- 
tered the  rooms,  and  arrested  a  number  of 
persons  who  were  apparently  engaged  in  and 
about  the  policy  business,  as  it  is  termed  In 
the  evidence.    Two  of  the  persons  arrested 
agreed  to  become  witnesses,  and  they  ac- 
cused Johnson  and  Diggs,  who,  on  being  in- 
dicted, pleaded  guilty.    Manifestly,  the  ar- 
rested persons  who  became  witnesses  were 
not  the  informers.    Without  the  knowledge 
communicated  by   Gisriel,  the  arrest   could 
not  have  been  made.    The  communication 
was  made  to  the  marshal  for  that  purpose. 
After  the  arrest,  everything  else  followed  as 
might    have   been   expected.     The    arrested 
persons  were  anxious  to  save  themselves, 
and  readily  gave  their  evidence  against  the 
men  who  had  charge  of  the  business.     The 
consequence  following  directly,   by   regular 
consecutive  steps,  from  Glsriel's  information 
was  the  prosecution  and  conviction  of  the 
accused.    If  a  man  should  say  to  the  sheriff 
a  murder  has  been  committed  in  a  certain 
house,  describing  It  accurately,  and  the  mur- 
derer and  the  body  of  his  victim  are  both  in 
a  room  In  the  upper  part  of  the  house,  would 
he  not  have  all  the  attributes  of  an  informer, 
although  he  might  not  know  the  name  either 
of  the  accused  or  the  deceased?    Would  the 
fact  that  he  might  not  have  such  personal 
knowledge  of  the  matter  as  was  necessary 
to  make  him  a  competent  witness  have  any 
weight  in  determining  the  value  of  the  Infor- 
mation which  he  had  given?    What  tlie  ex- 
ecutive authorities  of  the  law  require  In  the 
matter  of  arrests  is  knowledge  that  a  crime 
has  been  committed,  and  knowledge  of   the 
place  where  the  offender   may   be    found. 
When  a  person  furnishes  this  knowledge  in 
advance  of  all  others,  be  becomes  entitled  to 
the  reward  promised  to  an  informer,   pro- 
vided a  prosecution  and  the  conviction  of 
the  accused  ensue,  founded  on  his  informa- 
tion.   Under  a  statute  like  the  one  now  be- 
fore us,  where  the  Informer  is  to  be  paid  a 
portion  of  the  fine,  it  is,  of  course,  necessary 
that  the  fine  should  be  paid  by  the  convicted 
party.     Gisriel's  communication  to  tbe  mar- 
shal was  as  full,  as  distinct,  and  as  accurate 
as  could  have  been  required  by  an  intelligent 
officer,  and  It  resulted,  by  a  natural  and  or- 
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dlnarjr  mcceaslon  of  erents,  in  the  convic- 
tion of  tboae  who  -were  violating  the  law. 
The  tnstmctlona  given  by  the  trial  court  are 
in  accordance  with  the  views  which  we  have 
cxpreesed.    Judgment  affirmed. 


SHAFBR  V.   SHAFKB  et  al. 
(Conrt  of  Appeala  of  Maryland.    April  1,  1897.) 
KzaoTTOBs — SnTLniiaT  —  Cokclcbivhibm — B*- 

LBASB — KSTOPPBl>— jDBISDIOriOX  OF 

Orphamb'  Court. 

1.  Wbere  tiie  distrlbntees  nnder  a  will  filed 
a  petition  in  the  orphans'  court,  alleging  errors 
in  the  executor's  account  in  respect  to  a  per- 
sonal claim  of  the  ezecntor  after  it  had  been 
duly  passed  and  approved,  and  the  balance  ap- 
pearing therein  hao  been  distributed,  the  bur- 
den was  on  them  to  establish  snclv  errors. 

Z  Where,  on  psTment  to  them  of  their  rer 
ipectire  sliares,  distribntees  executed  and  ac- 
knowledged releases,  attested  and  under  seal, 
dischargmg  the  executor  from  all  claim  on  ae- 
coont  of  the  settlement  of  his  account,  such 
releases  operated  as  estoppels  in  pais. 

3.  The  orphans'  court  had  no  juriBdictlon  to 
bqoire  into  the  consideration,  or  to  pass  on 
tlie  validity,  of  such  releases. 

Appeal  from  orphans'  court,  Frederick  coun- 
ty. 

Petition  by  Martin  T.  Shafer  and  others 
against  Peter  W.  Shafer,  as  executor  of  Pe- 
ter Shafer,  deceased.  From  orders  In  favor  of 
petltionerB,  the  executor  appeals.    Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, BRXSCOB,  RUSSUM,  FOWLER,  ROB- 
ERTS, PAGE,  and  BOYD,  JJ. 

Wm.  P.  Maulsby,  J.  S.  Newman,  and  0.  W. 
Boss,  for  ^pellant  O.  H.  Worthington,  for 
appelli 


ROBERTS,  X  Peter  Shafer,  Sr.,  lata  of 
Frederick  county,  in  this  state,  died  hi  the 
month  of  July,  1895,  leaving  a  last  will  and 
testamMit,  which  has  been  duly  admitted  to 
probate  In  the  orphans'  court  of  said  county, 
ud  leftteta  testamentary  thereon  were  by 
said  court  granted  to  Peter  W.  Shafer,  the  ex- 
ecutor therein  named,  who  has  accepted  the 
trust,  and  in  due  course  of  administration  has 
passed  his  first  account  hi  said  court  After 
the  settlement  of  said  account,  certain  of  the 
distributees  nnder  the  said  will,  who  are  the 
appellees  here,  filed  their  petition  in  said 
court,  alleging  certain  errors  in  said  account, 
and  asking  that  the  same  be  corrected.  Up- 
on this  petition  the  court  passed  an  order  re- 
quiring the  appellant  to  answer  the  same,  and 
reserving  the  questions  raised  by  said  peti- 
tl«i  until  the  presentation  of  the  appellant's 
final  account  as  executor.  The  appellant  filed 
his  answer  within  the  time  required  by  said 
order,  admitting  certain  facts  as  stated  in  said 
petition,  and  denying  almost  every  material 
allegation  contained  therein.  General  repli- 
cation was  filed,  and  testimony  taken  against 
the  protest  of  the  ai)X)ellant.  Whereupon  the 
court  below  passed  an  order,  concurred  In  by 
two  of  the  Judges,  rescinding  and  annulling 


the  order  approving  and  passing  the  first  ac- 
count of  the  appellant  as  executor,  so  far  as  it 
relates  to  the  allowance  of  the  8pi>eUee8' 
claim  for  the  sum  of  $1,000  for  services  ren- 
dered the  testator  in  his  lifetime,  and  the  sum 
of  $150  paid  for  professional  services  claimed 
by  the  appellant  to  have  been  rendered  the 
estate  in  the  settlement  thereof.  All  three 
Judges  concurred  in  the  passage  of  an  order 
charging  the  executor  with  the  sum  of  $745, 
being  the  amount  claimed  to  be  due  from  the 
executor's  daughter,  Eva  L.  Shafer,  which  he 
had  returned  as  "Desperate."  As  to  the  first 
item  of  $1,000,  the  same  having  been  regular- 
ly proven  and  passed  by  the  court  below  on 
the  7th  of  November,  1895,  and  Indorsed,  "Will 
pass  when  paid,"  the  same  was  thereupon  en- 
tered upon  the  "Claims  Docket"  of  said  court, 
and  allowed  In  said  first  account  On  the  27th 
of  November,  1885,  the  appellant,  acting  in 
pursuance  of  an  order  of  said  court,  gave  the 
usual  notice  to  the  legatees  and  distributees 
under  said  will,  by  publishing  the  same  In 
the  Dally  News,  a  newspaper  published  in 
Frederick  county,  for  two  successive  weeks 
prior  to  the  day  named,  that  a  meeting  would 
be  held  under  the  direction  and  control  of 
said  court  at  the  office  of  the  register  of  wills 
of  Frederick  county,  at  10  o'clock  a.  m.  on 
said  day,  for  the  payment  of  all  legacies,  and 
for  distribution  among  the  residuary  lega- 
tees of  the  balance  due  them  under  said  will. 
The  two  other  claims  objected  to  will  be 
hereaftor  considered,  but  what  we  desire  to 
say  concerning  the  executor's  claim  will  be  in 
great  measure  applicable  to  all  the  objections 
urged  against  the  first  account  as  stated. 
When  the  appellant  executor  had  stated  said 
account,  and  distribution  had  been  made,  and 
the  same  was  "approved,  passed,  and  admit- 
ted to  record,"  by  the  order  of  said  court,  k 
became  itoasessed  of  certain  attributes,  and 
was  prima  fade  evidence  of  the  verity  of  the 
facts  contained  therein,  which  the  court  had 
by  its  order  sanctioned;  and  beyond  all  per- 
adventure  the  onus  probandi  rests  upon  those 
who  seek  to  maintain  the  affirmative  of  the  al- 
legatiMis  contabied  in  the  petition.  To  sup- 
port a  different  theory  of  practice  to  be  ob- 
served by  the  orphans'  courts  of  this  state 
would  be  to  reverse  many  of  the  decisions 
heretofore  announced  by  this  court,  affirming 
a  practice  founded  in  reasmi  and  resting  upon 
authority.  As  sustaining  these  views  we  re- 
fer especially  to  Owens  v.  Collinson,  3  GUI  & 
J.  25-27;  Spedden  v.  Staite,  3  Har.  &  J.  251; 
Ruby  V.  State,  55  Md.  481r-490;  Wilson  v.  Mc- 
carty, Id.  277-281;  Scott  v.  Fox,  14  Md.  388; 
Stratton's  Case,  40  Md.  554.  The  claims  of 
executors  and  administrators  stand  on  the 
same  footing  with  those  presented  by  other 
creditors  of  deceased  persons.  Levering  v. 
Levering,  64  Md.  399-413,  2  AtL  1.  In  this 
case  the  dalm  of  the  executor  was  passed  aft- 
er proof,  and  without  objection,  and  it  is  clear, 
we  think,  beyond  question,  that  the  app^ant 
received  the  amount  of  his  claim  In  full  on  the 
27tb  of  November,  1S95;  and,  to  estabUsh 
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this  fact,  we  do  not  consider  it  was  necessary 
for  him  to  haye  drawn  a  cbeclt  In  bis  repre- 
sentative capacity,  payable  to  Iiimself  in  ttls 
individual  capacity.  He  bad  in  hand  ample 
funds  with  which  to  pay  it,  and  he  swears 
that  he  did  pay  it,  and  this  we  think  conclu- 
sive of  it,  as  there  is  no  proof  to  the  con- 
trary. It  was  not,  however,  for  him  in  the 
first  Instance  to  establish  such  a  fact,  but  the 
burden  was  upon  the  appellees  to  support  such 
contrition.  The  burden  was  equally  upon  the 
appellees  to  disprove  by  competent  testimony 
the  correctness  of  the  appellant's  claim.  Xbe 
law  has  left  the  appellant  in  a  proceeding  like 
this  to  act  upon  the  defensive,  and,  until  the 
app^lees  have  successfully  assailed  his  claim, 
be  ia  entitled  to  remahi  silent,  and  need  offer 
no  further  evidence  to  sustain  it  Stevenson 
V.  Schriver,  9  Gill  &  J.  336.  After  a  most  crlt- 
•  ical  examination  of  the  testimony  taken  un- 
der the  petition  of  the  appellees,  we  have 
found  no  satisfactory  legal  proof  which  sus- 
tains the  allegations  of  the  petition.  Nearly 
all  the  witnesses  who  have  testified  in  support 
of  the  facta  alleged  in  the  petition  are  inter- 
ested as  legatees  under  said  will,  and  whose 
testimony  relates  almost  exclusively  to  the 
fact  that  they  did  not  know  tha/t  the  claim  of 
the  executor  for  $1,000  was  allowed  in  his 
first  administration  account;  that  they  went 
to  the  office  of  the  register  of  wills  of  said 
county  to  get  tfie  money  which  they  were  en- 
titled to  under  the  distribution  mode;  that 
they  signed  a  pap«-  (the  same  being  a  release, 
which  will  be  hereafter  considered)  they  did 
not  read  or  hear  read;  but  that  tbey  did  not, 
in  signing  said  paper,  Intend  to  approve  of  the 
allowance  of  the  claim  of  the  executor  for 
services,  or  to  assent  to  the  payment  of  the 
counsel  fee.  But  there  is  a  total  absence  of 
any  proof  which  legally  tends  to  show  that 
any  item  of  the  administration  account  was 
unjnst,  false,  or  fraudulent  or  Improperly  al- 
lowed. This,  we  think,  was  essential  in  sup- 
port of  the  appeUeee'  contention.  While  or^ 
phans'  courts  in  this  state  are  courts  of  com- 
petent Jurisdiction,  they  exercise  only  a  speiidal 
Unalted  Jurisdiction,  and  are  confined  strictly  to 
the  letter  of  their  authority.  They  must  ex- 
ercise only  the  powers  conferred  on  them  in 
accordance  with  the  law,  and  the  facts  neces- 
sary to  clothe  them  with  Jurisdiction  must 
aiBrmaHvely  appear  upon  the  face  of  their 
proceedings.  They  must  not  be  treated  as 
matters  of  Inference  or  presumption.  Nor- 
moit  V.  Brydon,  44  Md.  112;  State  v.  Warren, 
28  Md.  338;  Town&hend  v.  Brooke,  9  GiU,  90; 
Lowe  V.  Lowe,  6  Md.  352;  Michael  v.  Baker, 
12  Md.  158;  Snivel  t.  Beavans,  1  Md.  206; 
WQliams  V.  Holmes,  9  Md.  289;  Spencer  v. 
Ragan,  9  Gill,  482;  Yeaton  v.  Lynn,  5  Pet 
224.  Speaking  of  controversies  similar  to  the 
one  now  under  consideration  here,  Mr.  Jus- 
tice Irving,  delivering  the  opinion  of  this 
court  in  Bantz  v.  Bants,  62  Md.  CS9,  690,  said: 
"The  orplians'  court  is  the  proper  and  pri- 
mary tribunal  (although  sometimes  a  court 
ot  equity  Is  Invoked)   to  determine  all  such 


controversies,  and  this  court  lias  repeatedly 
said  that,  so  long  as  an  estate  is  open  (which 
means  not  finally  closed  and  settled),  the  ac- 
counts of  the  executor  and  administrator  io 
that  court  are  subject  to  revision  and  correc- 
tion as  to  any  matter  discovered  to  be  in  er- 
ror. Edelen  v.  Eidelen,  U.  Md.  415;  Strat- 
ton's  Case,  46  Md.  551. 

The  simple  passage  of  a  claim  against  the 
estate,  or  the  passage  and  approval  of  an 
account  retaining  for  it,  does  not  establish  the 
correctness  of  either.  The  most  that  it  ac- 
complishes is  to  protect  the  administrator  or 
executor,  if  be  actually  pays  It  without 
knowledge  of  its  incorrectness.  Passage  of 
a  claim  by  the  orphans'  court  does  not  bind 
the  executor  to  pay  it  He  may  still  resist 
it,  and  the  claimant  is  put  to  bis  proof.  Here 
the  claim  for  services  is  preferred  by  the  ex- 
ecutor against  the  testatrix,  with  no  one  to 
object  but  the  petitioners.  He  is  his  own 
paymaster,  and  because  he  has  chosen  to  put 
it  into  his  accounts,  and  gotten  the  ez  parte 
approval  of  the  orphans'  court  to  it.  It  is 
clear  that  be  ought  not,  until  the  estate  is 
wholly  closed,  to  be  regarded  in  the  same 
light  as  if,  on  the  faith  of  the  court's  ap- 
proval, he  bad  paid  a  stranger  his  claim 
against  the  estate;  but  the  persons  interested 
in  the  estate,  and  its  distribution,  ought  to  be 
permitted,  in  a  proper  way,  and  within  proper 
time,  to  make  their  objections  to  the  luro- 
priety  of  his  claim.  We  think  this  applica- 
tion was  witliln  proper  time.  The  claim  al- 
.luded  to  was  only  passed  by  the  court  three 
days  before  the  passage  and  approval  of  the 
first  administration  account  The  case  of 
Bantz  V.  Bantz,  supra,  from  whidi  we  have 
Just  quoted,  was  much  relted  upon  by  the 
appellees  in  support  of  their  argument  in 
this  court,  both  oral  and  written,  but  it  is  in 
no  respect  in  confilct  with  the  numerous  deci- 
sions announced  by  this  court  relating  to  the 
same  subject  The  appellees  have  sought  to 
relieve  themselves  of  the  onus  protaandi,  and 
we  but  reassert  the  doctrine  heretofore  main- 
tained, when  we  say  that  they  cannot  con- 
test an  administration  account  without  as- 
suming to  themselves  the  position  which  or- 
dinarily adheres  to  the  plaintlfCs  in  any  ac- 
tion. They  assert  that  the  acooont  is  et^ 
roneous,  and  they  must  estabUsb  the  truth 
of  their  charge.  On  the  day  upon  which 
the  legatees  met  at  the  register's  ofllce  the 
first  administration  account  had  been  stated, 
and,  after  payment  (rf  costs,  charges,  and 
expenses,  and  the  several  claims  proven 
against  the  estate,  including  $1,000  to  the 
executor  for  his  personal  services,  and  $15(> 
for  professional  services,  there  remained  a 
balance  for  distrlbutlMi  of  $64,527.60.  which 
was  on  that  day  distributed  to  those  entitled 
thereto  under  the  provisions  of  said  wilL 
Upon  this  occasion  nearly  all  of  the  residuary 
legatees  were  present,  and  each  was  paid  the 
amount  distributed  to  him.  The  administra- 
tion account  was  on  the  Aeek  of  the  register 
within  reach,  and  easily  accessible  to  aU,  who 
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could.  If  tbej  had  desired,  have  examined 
the  same.  Keleaaes  had  been  prepared  bj 
the  depaty  register  of  wills,  and,  when  the 
said  legatees  were  aeTeiaUy  called  to  receive 
the  amount  distributed  to  each,  a  release  waa 
executed  and  acknowledged  before  the  regis- 
ter of  wills,  and  a  check  was  delivered  by 
the  appellant  to  such  legatee.  These  releases 
are  very  similar  in  form  and  substance. 
Tbere  Is  but  small  difference  in  the  phrase- 
ology of  any  of  them,  and,  for  the  purposes 
of  this  opinion,  we  will  treat  them  as  sub- 
stantially the  same.  They  read  as  follows: 
"Know  all  men  by  these  presents,  that  I  do 
hereby  acknowledge  that  I  have  received 
Crom  Peter  W.  Sbafer,  executor  of  the  last 
will  of  Peter  Sbafer,  Sr.,  deceased,  the  full 
and  just  sum  of  eighteen  hundred  and  six- 
ty-two dollars  and  ninety-two  cents  ($1,862.- 
9Z),  being  in  full  of  the  balance  due  me  on 
settlement  of  said  executor's  first  account, 
exhibited  and  passed  the  orphans'  court  for 
Frederick  county  on  the  7th  day  of  Novem- 
ber, 1885,  and  hereby  release,  exonerate,  ac- 
quit, and  fwever  discharge  the  said  Peter 
W.  Shafer,  executor  as  aforesaid,  his  heirs, 
executors,  or  administrators,  from  all  claims 
or  demand  whatsoever  on  account  of  said 
settlement  as  aforesaid,  either  in  law  ok.' 
equity."  All  of  the  releases  are  under  seal, 
aad  signed,  attested,  and  acknowledged  be- 
fore the  register  of  wills  of  said  county,  and 
hare  been  offered  in  evidence  by  the  appe- 
lant in  the  trial  below. 

We  come,  now,  to  the  consideration  of  the 
legal  effect  of  these  releases,  and  the  rela- 
tion which  they  hold  to  the  questions  to  be 
determined  on  this  appeal.  The  appellant 
contends  that  these  papers  cannot  be  con- 
strued as  mere  receiptsy  but  are  drawn  with 
all  the  iormality  of  deeds,  executed,  attested, 
and  acknowledged  as  such;  that  they  are  ab- 
solute, and  operate  as  estoppels  in  pals;  that 
they,  in  express  terms,  refer  to  the  first  ad- 
ministration account  as  settled  by  said  execu- 
tor, "and  release,  exonerate,  acquit,  and  for- 
ever discharge  him  from  all  claim  or  demand 
whatsoever  on  account  of,  the  settlement  of 
said  account,  either  in  law  or  equity";  and 
as  such  we  must  regard  them,  as  the  case  is 
presented  by  this  appeal.  The  court  below 
bad  no  jurisdiction  to  Inquire  into  their  con- 
sideration, ntHT  to  pass  upon  or  determine 
their  validity.  That  duty  belongs  to  another 
Jurisdiction,  and  was  no  part  of  the  Jurisdic- 
tion which  the  court  below  sought  to  exercise. 
While  the  petition  does  not  allege  that  these 
papers  were  obtained  by  fraud  practiced  up- 
on the  appellees,  yet,  if  it  did,  the  legal  effect 
would  not  be  different  There  is  nothing  in 
the  proof  offered  which  would  Justify  any 
tocb  charge.  Fraud  is  not  a  presumption, 
but  is  a  fact  to  be  shown  by  legal  and  compe- 
tent evidence,  as  any  other  fact  proven.  It 
IKoves  nothing  in  support  of  a  charge  of 
fraud  that  a  releasor,  who  could  both  read 
and  write,  failed  to  read  the  contents  of  a 
leleaae,  when  be,  and  20  others  on  the  same 


day,  at  about  the  same  time,  were  engaged 
in  the  execution  of  similar  releases,  without 
giving  the  slightest  attention  to  their  con- 
tents. The  proof  in  this  case  goes  no  fur- 
ttier,  and  thus  fails  in  its  purpose.  Spltze  v. 
BaUroad  do.,  75  Md.  162-171,  23  Atl.  307. 
The  order  of  the  court  below  requiring  the 
debt  of  Eva  L.  Sbafer  for  $745,  returned  by 
the  appellant  and  marked  "Desperate,"  to  be 
"corrected,  made  collectible,  and  cliarged 
against  the  executor,"  is  without  the  slight- 
est proof  to  support  it,  and,  having  been  ob- 
jected to,  the  objection  should  have  been  sus- 
tained. It  is  wholly  unnecessary  that  we 
should  discuss  this  testimony  in  detail,  or 
make  anything  more  than  a  general  reference 
to  It.  It  is  sufficient  to  say  that  It  Is  wholly 
irrelevant,  depending  in  great  measure  on 
hearsay,  and  legally  insufficient  to  sustain 
the  proi>o8ition  it  was  offered  to  support  It 
follows  from  what  we  have  said  that  the 
court  below  has  committed  error  in  the  pas- 
sage of  both  the  orders  appealed  from,  and 
therefore  both  orders  must  be  reversed.  Or- 
ders reversed,  with  costs. 


BRODIB  V,  MITCHELL  et  al. 
(Court  of  Appeals  of  Maryland.    April  1,  1897.> 

Admixistratiox  Cum  Tkstamesto  Annexo— 
RiQHTs  or  Widow. 
A  widow,  by  renoundng  right  to  adminis- 
ter when  it  is  supposed  her  husband  died  in- 
testate, ia  not,  on  discovery  of  will,  and  re- 
nunciation of  right  by  executor,  deprived  of 
her  right  to  administration  cum  testamento  an- 
nexo,  and  to  notice  of  grant  of  letters,  as  pro- 
vided in  Code,  art.  »&,  f&  81,  38,  84. 

Appeal  from  orphans'  court,  Baltimore 
county. 

Petition  by  Ilachel  B.  Brodle  for  revoca- 
tion of  letters  of  administration  cum  testa- 
mento annexo  on  the  estate  of  John  Brodle, 
deceased,  granted  to  W.  Frank  Mitchell  and 
Henry  S.  Jean,  and  for  grant  of  letters  to  pe- 
titioner. Petition  dismissed,  and  petitioner 
appeals.    Reversed. 

Arpied  before  McSHBKRT,  O.  J.,and  FOW- 
LER, PAGE,  BOYD,  and  RTJSSUM,  JJ. 

John  I.  Yellott,  for  appellant  W.  Frank 
Mitchell,  for  appellees. 

RUSSUM,  J.  This  appeal  is  taken  from  an 
order  of  the  orphans'  court  of  Baltimore  coun- 
ty refusing  to  revoke  letters  of  administration 
cum  testamento  annexo,  which  had  been 
granted  to  the  appellees  upon  the  estate  of 
Dr.  Jolm  A.  Brodle,  and  dismissing  the  peti- 
tion of  the  appellant,  asking  the  revocation 
and  the  grant  of  letters  to  her.  Dr.  John  A. 
Brodle  died  in  the  month  of  June,  1896,  ap- 
parently intestate,  leaving  a  widow  (the  ai^el- 
lant),  but  no  children.  The  appellant  the  per- 
son entitled  to  administer  the  estate,  re- 
nounced her  right  thereto,  nnd,  ait  her  request, 
letters  of  administration  were  granted  to  her 
brother,  George  P.  Stanfleld,  who  proceeded 
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to  settle  the  estate.  In  October,  1896,  Dr. 
Eldert,  of  the  state  of  New  Tork,  presented  In 
the  orphans'  conrt  a  paper  writing  purporting 
to  be  the  wlU  of  Dr.  John  A.  Brodle,  made 
some  years  before,  In  the  state  of  New  York, 
where  Dr.  Brodle  then  resided.  This  paper 
writhig  was  admitted  to  probate,  without 
contest,  and  Miss  Elizabeth  Ekdert,  the  ex- 
ecutrix named  In  the  will,  filed  her  renuncia- 
tion of  the  right  to  administer,  and  requested 
that  letters  of  administration  with  the  will  an- 
nexed be  granted  to  the  appellees,  with  which 
request  the  orphans'  court  complied,  without 
any  notice  to  the  appellant,  the  widow.  The 
appellant  then  appeared  in  court,  and  objected 
to  the  grant  of  letters  cum  testamento  an- 
nexo  to  the  appellees,  and  filed  her  petition, 
asking  that  the  order  granting  letters  to  the 
appellees  be  revoked,  and  that  they  be  grant- 
ed to  her,  as  being  the  first  entitled  under  the 
statute,  which  right  was  denied,  and  her  pe- 
tition dismissed. 

The  contention  of  the  appellees  Is  that,  un- 
der seoUou  38  of  article  93  of  the  Code  of  Pub- 
lic Cteneral  Laws,  the  widow  was  not  entitled 
to  notice  of  the  graot  of  letters  with  the  will 
annexed,  because  she  had  renounced  her  right 
to  administer  upon  the  estate  when  she  sup- 
posed her  husband  had  died  intestate,  and  the 
orphans'  court  could  therefore  proceed  as  If 
she  were  not  emtitled.  This  contention  can- 
not be  maintained.  Section  34  of  article  93 
proYldes  Uiat,  "where  letters  of  administra- 
tion with  the  will  annexed  are  to  be  granted, 
the  residuary  legatee  or  legatees  shall  be  pre- 
ferred to  all  except  a  widow,"  and  that,  "be- 
fore administration  shall  be  granted  to  any 
otho*  person,"  the  court  Is  required  to  pro- 
ceed "in  the  manner  directed  by  law,  with 
respect  to  executors  within  the  state."  The 
"manner  directed  by  law"  is  to  be  found  in 
sections  81  and  33  of  the  same  article.  The 
language  of  section  34  necessarily  imports 
that  the  persons  entitled  shall  have  a  day  in 
court,  to  make  application.  It  was  never  in- 
tended that  the  orphans'  court  might  appoint 
whom  they  pleased,  and  when  they  pleased,  ad- 
ministrator cum  testamento  annexo,  without 
notice  oe  importunity  to  those  entitled  of  mak- 
ing application.  The  appellant,  Mrs.  Brodle, 
having  the  right  to  letters  of  administration 
with  the  will  annexed,  she  could  not  be  depriv- 
ed of  U,  except  by  her  renunciation;  and  the 
duty  of  the  on^ans'  court  was  to  summon  her. 
Every  reason  that  can  be  assigned  for  re- 
quiring notice  to  the  parties  entitled  In  the 
first  Instance  applies  with  equal  force  to  the 
second.  Thomas  v.  Knighton,  23  Md.  318; 
Georgetown  College  v.  Browne,  34  Md.  456; 
Wilcoxon  V.  Reese,  63  Md.  542.  The  ap- 
pellant never  relinquished  her  right  to  ad- 
minister the  will,  but  promptly  insisted  on 
It  The  orphans'  court,  in  appointing  the  ap- 
pellees, upon  the  nomination  and  delegation 
of  the  executrix  named  In  the  will,  exceeded 
Its  authority.  The  right  to  administer  is  a 
valuable  right,  and  cannot  be  delegated. 
Stocksdale  v.  Conaway,  14  Md.  99,  and  cases 


there  dted;  Thomas  v.  Knighton,  23  Md.  318. 
For  these  reasons,  the  order  of  the  orphans' 
court  for  Baltimore  county  refusing  letters  of 
administration  c.  t  a.  on  the  estate  of  Dr. 
John  A.  Brodle,  and  dismisshig  the  petition  of 
the  appellant,  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion;  costs  to  be  paid 
out  of  the  estate. 


GUSDORFF  V.  SCHLBISNBR. 
(Court  of   Appeals   of   Maryland.     March  81, 

1807.) 
Pabtnbrship— Dissolution— Eqditablh  Rausv — 

FLEi.DINO— INJUNCTIOX. 

1.  Meaning  sought  by  a  bill  to  be  placed  on 
a  partnership  agreement  on  which  the  bill  is 
founded,  which  is  exhibited  with  the  bill,  being 
negatived  by  the  agreement,  la  not  admitted  by 
demurrer  to  ^e  bill. 

2.  One  partner  may  sue  the  other  in  cove- 
nant, without  an  account  stated,  the  partner- 
ship articles  being  under  seal,  and  a  covenant 
or  agreement  in  them  being  violated;  bo  that 
there  is  no  necessity  for  equitable  reUet. 

3.  In  a  suit  by  one  partner  to  compel  the  oth- 
er partner  to  make  payment  accordmg  to  part- 
nership articles,  ana  to  have  the  partnership 
dissolved,  and  its  affairs  wound  up  by  a  re- 
ceiver, defendant  cannot  be  enjoined  from 
withdrawing  bis  own  money  from  banks  in 
which  it  is  deposited. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Suit  by  Lewis  A.  Gusdortf  against  Solomon 
Schlelsner.  Demurrer  to  bill  was  sustained, 
and  complainant  appeals.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
BRYAN,  BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

Charles  W.  Field  and  Isldor  Bchoenberg, 
for  appellant.    Isidor  Rayner  and  M.  Soone- 

hill,  for  appellee. 

ROBERTS,  J.  The  facts  ont  of  which  this 
controversy  arises  are  substantially  that  on 
the  6th  of  February,  1896,  Lewis  A.  Ousdorff, 
the  appellant,  and  Solomon  Schlelsner,  the 
appellee,  agreed  in  writing,  under  seal,  to 
become  partners  in  the  general  merchandis- 
ing business  for  the  term  of  three  years, 
commencing  oa  the  1st  of  July,  1896,  and  end- 
ing on  the  30th  day  of  June,  1899;  that,  by 
the  terms  of  said  agreement,  the  respective 
sums  which  each  partner  was  to  contribute 
to  the  partnership  capital  were  expressly  stip- 
ulated, as  well  as  the  times  when  said  sums 
were  to  be  paid;  that  by  the  fourth  para- 
graph of  said  contract  of  partnership  It  was 
agreed  "that  the  capital  of  said  partnership 
shall  consist  of  the  sum  of  thlrtyi  thousand 
($30,000)  dollars,  which  shall  be  brought  bi 
by  the  said  partners  in  the  following  propor- 
tions, namely:  The  sum  of  ten  thousand 
($10,000)  dollars  by  the  said  Solomon  Schlels- 
ner, and  ten  thousand  ($10,000)  dollars  by 
the  said  Lewis  A.  Ousdorff;  and  the  said 
sums  so  advanced  by  the  said  partners  shall 
be  paid  Into  the  Third  National  Bank  of  Bal- 
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timore,  to  the  credit  of  said  partnerslilp,  on 
or  before  the  fourth  day  of  August,  eighteen 
hundred  and  nlnety-slx;  and  the  said  Lewis 
A.  Gusdoiff  shall  contribute  an  additional 
ten  thousand  ($10,000)  dollars  to  said  part- 
nership on  or  before  the  thirty-first  day  of  De- 
cember, eighteen  hundred  and  ninety-six,  by 
4eposltlng  the  same  In  the  bank  aforesaid, 
to  the  credit  of  said  partnership."  And,  fur- 
ther, by  the  eighth  paragraph  of  said  agree- 
ment, it  was  agreed  "tliat  said  partners  shall 
not,  without  the  consent  In  writing  of  the 
other,  employ  any  of  the  moneys,  goods,  or 
effects  belonging  to  the  said  partnership,  or 
engage  the  credit  thereof,  in  any  matter  or 
thing  except  on  the  account  of  or  for  the  use 
and  benefit  of  the  said  partnership;  nor 
shall  aali  partners,  by  himself,  or  with  any 
other  person  or  persons  whomsoeyer,  during 
the  continuance  of  the  said  partnership,  di- 
rectly or  Indirectly,  engage  in  any  other  mer- 
cantile pursuit,  but  his  time  and  attention 
shall  be  devoted  to  the  partnership  which  are 
by  these  articles  formed."  The  bill  prays  for 
relief  aa  follows:  (1)  For  a  dissolution  of  the 
co-partnership  existing  between  the  appel- 
lant and  the  appellee;  (2)  for  a  specific  per- 
formance in  part  of  the  articles  of  co-part- 
nership, to  the  ^ect  that  the  appellee  be  re- 
quired to  contribute  to  the  co-partnership 
capital  the  sum  of  $8,000,  In  accordance  with 
the  terms  of  said  agreement;  (3)  for  the  ap- 
pointment of  a  receiver  to  take  charge  of 
the  partnership  assets;  (4)  for  the  writ  of  In- 
janction  to  restrain  the  appellee  from  with- 
drawing from  certain  banks  named  In  the 
bill  his  i>ersonal  funds  standing  to  bis  oredit 
therein,  and  from  disposing  of  any  of  the 
partnership  assets  in  any  manner  whatever. 
Upon  flUng  the  bill,  an  injunction  was  is- 
sued, and  a  receiver  ^pointed.  The  appellee 
answered  the  bill,  denying  a31  Its  material  al- 
legations, and  demurred  to  the  ]arisdlctl<m 
of  the  court  below  to  grant  specific  perform- 
ance of  the  contract  of  co-partnership,  and 
to  restrain  the  appellee  from  withdrawing 
Us  individual  deposits  from  the  banks  nam- 
ed In  the  bill.  The  court  sustained  the  de- 
mnrrer  and  dissolved  the  injunction,  and, 
from  the  acti<»i  of  the  court  below,  this  ap- 
peal Is  taken. 

The  appellant,  in  his  printed  brief,  says: 
"The  only  contest  raised  by  the  demurrer  to 
this  bill,  and  decided  by  the  court  below,  is 
u  to  the  power  of  the  court  to  Issue  an  In- 
junction restraining  Schlelsner  from  drawing 
Us  18,000,  or  thereabouts,  out  of  bank  and 
converting  It  to  his  ovm  use,  until  the  fur- 
ther order  of  the  court;  and  that  Is  the  sole 
question  for  this  court  to  decide."  In  pass- 
big  upon  this  contention,  It  will  be  necessary 
for  OB  to  examine  briefly  some  of  the  other 
questions  named  in  the  bill,  as  throwing 
Ught  upon  the  proposition  conceded  to  be  the 
leading  and  only  Inquiry  aa  this  appeal. 

There  Is  exhibited  with  the  bill  a  duplicate 
of  the  articles  of  co-partnership,  certain  par- 
agraphs of  which  we  have  set  out  in  this 


opinion,  that  the  same  may  assist  in  the  pres- 
entation of  the  object  and  purpose  sought 
to  be  accomplished  by  the  bill.  The  truth  of 
the  facts  set  out  in  the  bill,  where  they  are 
properly  pleaded,  will  not  be  questioned; 
but,  where  the  bill  alleges  a  fact  expressly 
negatived  by  the  contract  of  partnership  filed 
with  the  bill,  such  representation  of  fact  can- 
not be  said  to  be  properly  pleaded,  nor  itr  it 
entitled  to  be  accepted  as  true.  On  the  c<hi- 
trary,  the  bill  and  exhibit,  being  read  and 
construed  together,  show  very  clearly  that 
"said  partners  shall  not  by  himself,  or  with 
any  other  person  or  persons  whomsoever, 
during  the  continuance  of  the  said  partner- 
ship, directly  or  Indirectly,  engage  in  any 
otbae  mercantile  pursuit,  but  hto  time  and  at- 
tention shall  be  devoted  to  the  partnership 
which  are  by  these  articles  formed."  So  that 
the  meaning  sought  to  be  placed  upon  the 
clause  of  the  arddea  of  co-partnership  Just 
quoted  is  not,  even  for  the  purposes  of  plead- 
ing, to  be  considered  as  admitted,  for  the 
manifest  reason  that  the  concession  of  the  al- 
legation contained  In  the  bill  would  be  an 
express  denial  of  the  clause  Just  referred  to. 
Such  a  construction  cannot  be  permitted,  as 
the  co-partnership  agreement  is  the  sole 
foundation  upon  which  the  bill  rests  and 
from  which  the  proceeding  takes  its  source. 
According  to  the  statement  of  facts  con- 
tained in  the  bill,  no  benefit  can  now  reason- 
ably be  expected  to  result  to  either  party 
by  the  specific  poformance  of  the  contract 
of  co-partnership,  as  it  Is  conceded  that  the 
appellee  Is -so  far  physically  disabled  from 
disease  as  to  be  incapable  of  engaging  In 
any  business,  or  the  supervision  of  the  same; 
and  it  is  further  admitted  by  the  appellant 
that  in  consequence  of  his  being  engaged  In 
other  business,  as  a  member  of  the  firm  of 
Gusdorff  Bros.,  he  is  unable  to  give  his  per- 
sonal attention  and  supervision  to  the  busi- 
ness of  the  firm  of  Sol.  Schlelsner  &  Oo.  Bo 
that  we  are  hete  c<mfr(Mited  with  a  state  of 
case  in  which  nether  partner  Is  able  to  man- 
age the  alfalrs  of  the  firm,  notwithstanding 
the  articles  of  co-partnership  stipulate  that, 
"during  the  continuance  of  the  partnership, 
neither  party  shall,  directly  or  indirectly,  en- 
gage in  any  other  mercantile  pursuit,  but  his 
time  and  attention  shall  be  devoted  to  the 
partnership  which  Is  by  these  articles  form- 
ed." It  is  a  universal  rule  of  equity  that  he 
who  asks  for  a  specific  performance  must 
himself  be  In  a  condition  to  perform.  Mor- 
gan V.  Morgan,  2  Wheat.  290.  Mr.  Pomeroy 
says  It  is  well  settled,  as  a  general  rule,  that 
an  agreement  to  enter  into  a  partnership, 
which  would  be  literally  performed  by  exe- 
cuting the  partnership  articles,  or  to  carry 
on  a  partnership  already  established,  will 
not  be  specifically  enforced.  Pom.  Spec. 
Perf.  Cout.  i  890;  2  LlndL  Partn.  (5th  Ed.) 
476;  Fry,  Spec.  Perf.  (3d  Am.  Bd.)  6S1;  Scott 
V.  Rayment,  L.  B.  7  Eq.  112;  Buck  v.  Smith, 
28  Mich.  160;  Meason  v.  ICalne,  63  Pa.  St  33S; 
Sichel  V.  Mosenthal,  30  Beav.  371. 
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The  fliBt  item  of  relief  prayed  for  Is  that  the 
existing  partnership  between  the  parties  to 
this  proceeding  be  dlssolyed,  and  this  is  asked 
by  the  appellant  upon  the  admitted  fact  that 
the  appellee's  physical  condition  Is  snch  that 
it  Is  Impossible  for  him  to  engage  in  any  busi- 
ness, and,  as  conceded  by  the  blU,  the  appel- 
lee, upon  ascertaining  the  condition  of  his 
health.  Informed  the  appellant  "that  the  only 
coarse  to  pursue  wonld  be  to  wind  up  the 
business  at  once,"  etc.,  suggesting  an  assign- 
ment for  the  benefit  of  creditors  as  the  best 
thing  to  do.  The  Tarlons  sums  of  money 
which  the  appellee  had  deposited  in  the  banks 
heretofore  mentioned  were  BtHl  in  those  banks 
at  the  time  the  bill  was  filed,  and  would  nec- 
essarily have  passed  into  the  hands  of  any  tms- 
tee  named  by  said  partners  for  the  benefit  of 
the  (firm's  creditors;  bnt  this  proposition  was 
declined  by  the  appellant,  who  preferred  the 
appointment  of  a  receiver  and  the  granting  of 
an  injunction,  and,  as  a  result,  this  bUl  was 
filed.  Th»  bUl  contains  no  allegation  of  the 
insolvency  of  the  appellee,  and  It  is  a  reasona- 
ble inference  that,  if  he  had  been  Insolvent, 
the  appellant  would  not  have  entered  into  a 
co-partnership  with  him  for  the  term  of  three 
years,  commencing  on  the  Ist  day  of  July, 
1896,  and  which  employed  a  capital  of  $30,000. 
The  bUl  was  filed  on  the  Idth  of  August,  1806, 
50  days  after  the  partnership  was  to  become 
an  active  business  concern.  Each  partner, 
prior  to  the  4th  of  August,  1896,  contributed 
to  the  capital  of  said  partnership  the  sum  of 
$2,000,  and  neither  partner  has  made  any 
further  contribution  to  the  capital,  although 
the  appellant  claims  to  have  been  always 
ready  and  willing  to  contribute  such  sum  or 
sums  as  he  had  contracted  to  pay;  but  It  is 
charged  that  the  appellee  has  failed  to  con- 
tribute the  amount  which  he  has,  by  the 
terms  of  said  contract,  agreed  to  pay,  al- 
though repeatedly  requested  so  to  do;  and  it 
is  further  charged  that  the  appellee  has  in- 
curred, or  sought  to  incur,  oh  the  credit  of 
said  firm,  liabilities  to  a  large  amount,  and 
that  the  appellant  has  always  been  able  and 
willing  to  comply  with  his  part  of  said  articles 
of  co-partnership.  The  facts  thus  enumerat- 
ed 8u£Dciently  explain  the  character  of  the 
controversy.  Speaking  of  a  proceeding  of  this 
nature,  Mr.  Justice  Martin,  delivering  the 
opinion  of  this  court  In  Oeiger  t.  Green,  4 
Gill,  475,  said:  "It  is  an  acknowledged  prio- 
dple,  in  the  exercise  of  that  branch  of  equity 
jurisprudence  which  respects  the  specific  per- 
formance of  contracts,  that  It  is  not  a  matter 
of  right  In  the  parties,  but  the  application  is 
addressed  to  the  sound  and  reasonable  discre- 
tion of  the  court.  It  Is  granted  or  withheld 
according  to  the  circumstances  of  the  case, 
and  a  court  of  equity  must  be  satisfied  that 
the  contract  sought  to  be  enforced  is  fair  and 
just  and  reasonable,  and  equal  In  all  its  parts, 
and  founded  on  an  adequate  consideration, 
before  the  court  will  Interpose  with  this  ex- 
traordinary assistance."  Measured  by  the  re- 
quirements of  this  rule,  should  this  ai^lica- 


tion  recommend  itself  to  the  tavoiable  oon- 
sideration  of  a  court  of  equity?  We  think 
not  The  bill  falls  to  satisfactorily  show  that 
the  appellant  is  without  a  full  and  adequate 
remedy  at  law,  or  that  the  app^ee  is  unable 
to  respond  in  damages  for  such  loss  as  the- 
appellant  may  have  sustained  by  the  conduct 
of  the  appellee  in  failing  to  keep  and  observe 
the  articles  of  co-partnership.  Nor  is  the  ap- 
pelant entitled  to  relief  in  this  proceeding  be- 
cause of  the  failure  of  the  app^ee  to  give  to- 
the  partnership  affairs  his  personal  attention 
and  supervision,  since.  In  this  particular  re- 
spect, the  appellant  is  equally  at  fault  in  tbe 
observance  of  the  terms  of  his  contract  It 
may  be  contended  that  one  partner  cannot  sue 
the  other  at  law  In  an  action  of  account  un- 
less there  be  an  account  stated;  yet  it  i» 
equally  so  that  he  may  in  covenant.  If  tbe 
articles  be  under  seal,  and  any  covenant  or 
agreement  in  them  be  violated.  Wadawortb 
T.  Blanning,  4  Md.  70. 

In  conclusion,  and  as  decisive  of  the  ques- 
tion which  the  appellant  charges  is  "the  sole 
question  for  this  court  to  decide,"  we  think 
tbe  court  l)eIow  correctly  determined  that  it 
had  not  jurisdiction  to  restrain  the  appellee 
from  dealing  with  his  individual  depoelta  as 
his  own  property.  In  SplUer  v.  SplUer,  3- 
Bwanst  667,  the  bill  prayed  specific  perform- 
ance of  an  agreement  to  sell  certain  copyhold 
premises.  Lord  Bldon,  delivering  the  opinion 
of  the  court  said:  "I  wish  it  to  be  understood 
as  my  opinion  that  lu  general,  on  a  bill  for 
the  specific  performance  to  s^  the  plaintiff 
is  not  entitled  to  restrain  the  owner  from  deal- 
ing with  his  property.  A  different  doctrine 
would  operate  to  control  the  rights  of  owner- 
ship, although  the  agreement  was  such  as 
could  not  be  performed."  We  tlilnk  the  rule 
thus  announced  equally  applicable  to  the  case 
at  bar.  There  is  nothing  in  this  case  to  Jus- 
tify the  granting  of  the  writ  of  Injunction, 
and  we  have,  after  the  moat  careful  examina- 
tion, failed  to  discover  a  single  authority  sus- 
taining any  such  view.  As  a  consequence  of 
the  reasons  heretofore  assigned,  the  order  of 
the  court  below  sustaining  the  demurrer  to 
the  bill  of  complaint,  and  dissolving  the  in- 
junction, is  hereby  affirmed,  with  costs.  Or- 
der affirmed,  with  costs. 


FORD  V,  STATE. 
(Court  of  Appeals  of  Maryland.    April  1, 1897.) 

LOTTBBT  Laws— CONSTBCOTIOS— COHSTITOTIOKAI/- 
ITV. 

1.  Laws  1894,  c  310,  J  178.  declaring  that  if 
any  one  have  in  his  possession  any  book,  list,  or 
slip  or  records  of  the  nnmbers  drawn  in  any 
lottery,  or  of  any  lottery  tickets,  or  ot  any 
money  received  or  to  be  received  from  the  sale 
of  any  lottery  tickets,  lie  shall  be  liable  to  in- 
dictment, provided  that  this  shall  not  apply  to 
one  having  possession  of  such  articled  for  tiie 
pnrpose  of  procuring  or  fornisbing  evidence  of 
violations  of  the  lottery  laws,  makes  possessioa 
the  offense,  without  regard  to  the  person'r 
knowledge  of  what  the  articles  are^ 
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2.  La-vra  1894,  e.  310,  (  178,  making  posses- 
con  of  certain  articles  connected  with  a  lot- 
tet7  an  otEeuse,  without  regard  to  the  person's 
knowledge  of  what  the  articles  are,  Is  within 
the  police  power,  and  does  not  deprive  accused 
«f  liber^  without  due  process. 

Appeal  from  criminal  court  of  Baltimore 
city. 

Thomas  M.  Ford  was  convicted  of  a  viola- 
tion of  the  lottery  laws,  and  appeals.  Af- 
flrmcd. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, FOWI^R,  BRISCOE,  PAGE,  RUSSUM, 
and  BOYD,  33. 

Thos.  C.  Rnddell  and  B.  Chambers  Wlckes, 
for  appellant  Atty.  Gen.  dabaush  and  Hen- 
ry Daffy,  tot  tba  State. 

BOYD,  3.  The  appellant  was  Indicted  In 
the  crbnlnal  court  of  Baltimore  city  for  vio- 
lating the  lottery  la-ws  of  this  stalje.  There 
are  five  eonnts  in  the  Indictment,  to  the 
fomtfa  and  fifth  of  wlUch  demorrers  were 
flled,  which  were  overmled.  Thetraverserthen 
flleda  epedal  pleatothefourthandflfthconnts, 
whldi  was  demmred  to  by  the  state,  and  the 
demurrer  sustained.  The  case  was  then  sab- 
mltted  to  tb.e  oonrt  on  a  plea  of  not  gnllty, 
and  the  traverser  was  found  guilty  on  die 
fourth  and  fifth  eoouts,  and  not  guilty  on  the 
others.  Daring  the  progrees  of  the  trial,  he 
offered  certain  evidence  which  was  ruled  out, 
and  an  exception  was  taken  to  that  ruling. 
Although  the  rallnga  of  the  cotul  on  the  sev- 
eral demarreis,  and  on  the  admissibility  of 
the  evidence  ofTered,  are  all  before  us,  the 
principal  qneatlonB  Involved  In  diem  are  the 
construction  and  constlttrtlonallty  of  section 
178  of  chapter  310  of  the  Laws  of  1891.  The 
portion  of  that  section  with  which  we  are 
paitlcnlarly  concerned  on  this  appeal  is  the 
Iirovislon  that,  'V  any  person  shall  have  In 
his  possession  In  this  state  any  book,  Ust, 
slip  or  record  of  the  numbers  drawn  in  any 
lottery,  whether  in  this  state  or  elsewhere, 
or  any  book,  list,  sUp  or  record  of  any  lot- 
tery ticket  or  anything  in  the  nature  thereof, 
menUcmed  In  this  section,  or  of  any  money 
received  or  to  be  received  from  or  for  the 
sale  of  any  such  lottery  ticket,  or  tiling  In  the 
nature  thereof  as  aforesaid,  [he]  shall  be  lia- 
ble to  indictment,  and  upon  conviction  shall 
be.  In  the  discretion  of  the  court,  fined  any 
«nm  not  «n;eedlng  one  thousand  dollars,  or 
shall  be  imprisoned  for  a  period  not  exceed- 
ing one  year,  or  shall  be  both  fined  and  Im- 
prisoned: provided,  however,  that  this  sec- 
tion shall  not  apply  to  any  person  who  may 
have  possession  of  any  of  the  articles  herein 
mentioned  for  the  purpose  of  procuring  or 
furnishing  evidence  of  violations  of  any  of 
the  innvlslons  of  the  laws  relating  to  lot- 
teries." An  examination  of  our  statutes  will 
•how  nnmerons  efforts  on  the  part  of  our 
legislatures  to  prevent  the  lottery  business 
from  being  carried  on  In  this  state.  Most  of 
the  provisions  in  our  present  Code  looking 
to  that  end  weitt  in  the  Code  of  1800,  and 


some  of  the  statutes  therein  codified  had 
been  passed  many  years  before  that  date!. 
Under  that  Code  It  was,  and  still  is,  a  viola- 
tion of  law  to  draw  any  lottery,  to  sell  lot- 
tery tickets,  policies,  certificates,  or  anything 
by  which  the  vendor  or  other  person  prom- 
ises or  guaranties  that  any  particular  num- 
ber, character,  ticket,  or  certificate  shall  in 
any  event,  or  on  the  happening  of  any  con- 
tingency, entitle  the  purchaser  or  holder  to 
receive  money,  property,  or  evidence  of  debt 
If  any  person  kept  a  house,  office,  or  other 
place  for  the  purpose  of  selling  such  tickets, 
policies,  certificates,  etc.,  he  was  subject  to  a 
penalty  of  $1,000,  as  was  the  owner  of  the 
house  or  oSRce  who  permitted  It  to  be  used 
for  such  purpose.  Then  section  178  of  article 
27  of  the  Code  imposed  a  like  penalty  on  any 
pwson  who  brought  into  this  state  any  such 
lottery  tickets,  policies,  certificates,  etc.;  and 
other  provisions,  with  heavy  penalties  attach- 
ed, are  In  the  Code,  looking  to  the  suppres- 
sion of  this  great  evil,  but  it  still  existed. 
The  legislature  of  1884  went  a  step  further, 
and  added  to  section  178  the  provision  above 
quoted,  whereby  the  mere  possession  of  the 
articles  named  therein  is  made  a  crime,  nn- 
lees  it  be  for  the  purpose  of  procuring  or  fur- 
nishing evidenee  of  violations  of  any  of  the 
provisions  of  law  relating  to  lotteries.  The  lan- 
guage of  this  section  istooplalntoadmltof  any 
discussion  as  to  its  meaning.  When  considered 
in  connection  with  the  previous  legislation  on 
this  subject,  It  Is  evident  that  the  legislature 
found  that  the  statutes  in  force  were  not  suf- 
ficloit  to  prevent  the  lottery  business  in  this 
state;  and  it  was  therefore  made  a  crime  for 
any  one  to  have  any  of  the  artldes  named  In 
his  possession,  unless  it  be  for  the  one  purpose 
provided  for  by  the  statute,— procuring  or  for- 
nistiing  evidence  of  violations  of  the  law.  It 
win  be  necessary,  then,  for  us  to  determine 
whether  such  legislation  is  a  valid  exercise 
of  the  powers  vested  In  the  state.  It  cannot 
now  be  denied  that  laws  and  regulations  nec- 
essary tor  the  protection  of  the  health,  mor- 
als, and  safety  of  society  are  strictly  within 
the  legitimate  exercise  of  the  police  powers 
of  the  state,  provided,  of  course,  that  snCh 
regulations  be  reasonable.  Sudi  laws  are 
not  prohibited  either  by  the  federal  constitu- 
tion or  that  of  this  state.  The  cases  of  Singer 
V.  State,  72  Md.  464,  19  AtL  1044;  McAUister 
y.  State,  72  Md.  390,  20  Atl.  143;  Long  v. 
State,  74  Md.  565,  22  AtL  4;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct  273;  and  Pow- 
ell V.  Pennsylvania,  127  C.  S.  678,  8  Sup.  Ct. 
992,  1267,— will  lUustrate  the  application  of 
the  doctrine,  without  incumbering  this  (pin- 
ion with  the  citation  of  the  numerous  other 
decisions  on  the  subject 

If  It  be  necessary  to  refer  to  any  authority 
to  show  that  the  laws  for  the  suppression  of 
lotteries  are  regarded  by  the  courts  to  be  In 
the  interest  of  the  morals  and  welfare  of  the 
people,  the  cases  of  Ballock  v.  State,  73  Md. 
1,  20  AQ.  184,  and  Stone  v.  Mississippi,  101 
V.  S.  814,  will  suffice  to  give  the  views  of  the 
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supreme  court  of  the  United  States  and  of 
thlfl  coort  on  that  tmbject  There  probably 
never  was  a  time  In  the  history  of  this  state 
when  It  was  more  necessary  than  the  present 
to  use  all  l^ltlmate  means  to  stamp  out  this 
and  kindred  evils,  which  are  demoralizing  so 
many  who  might  oitherwlse  be  useful  and 
honest  citizens.  The  man  that  is  always 
looking  for  greater  returns  than  his  invest- 
ment  or  efforts  justify  Is  generally  a  useless, 
if  not  a  dangerous,  member  of  society,  and 
a  lottery  is  said  to  be  "a  game  in  which  small 
sums  are  ventured  for  the  chance  of  obtain- 
ing a  larger  value."  It  is  not  difficult  to  see 
why  one  given  up  to  that  sort  of  business 
soon  becomes  worse  than  useless  to  his  com- 
munity. The  tendency  is  to  make  him  Idle, 
and  idleness  easily  begets  crime.  Families 
are  deprived  of  the  comforts  and  sometimes 
necessaries  of  life  which  are  due  them,  be- 
cause those  who  should  provide  them  either 
squander  their  means  in  pursuit  of  such 
gains,  or  have  had  their  powers  of  earning 
paralyzed  by  the  pernicious  habit  of  this  form 
of  gambling.  In  view  of  the  disastrous  ef- 
fect on  those  dealing  with  lottery  tickets,  and 
Qpon  the  community  where  such  business  Is 
conducted,  there  can  be  no  doubt  about  the 
right  of  the  legislature  to  prohibit  any  one 
from  having  them  In  his  possession,  tf  that 
be  reasonably  necessary  for  the  suppression 
of  the  evil.  As  the  statute  makes  It  a  crime 
to  have  them  In  possession,  the  purpose  for 
which  the  traverser  had  them  is  wholly  im- 
material; and,  Inasmuch  as  the  legislature 
did  not  make  the  crime  dependent  upon  the 
knowledge  of  the  party  as  to  what  the  ar- 
ticles were,  it  was  unnecessary  to  allege  In  the 
indictment  that  the  traverser  had  them  in 
his  possession  knowingly,  willfully,  or  In  any 
other  words  that  would  impute  knowledge  of 
the  fact  that  they  were  some  of  the  articles 
prohibited  by  the  law.  The  allegations  in  the 
Indictment  were  clearly  sufficient 

Bat  it  is  contended  that,  if  that  be  conced- 
ed, the  effect  of  the  statute  was  simply  to 
shift  the  burd^i  to  the  traverser,  and  he 
coold  still  prove  that  he  did  not  have  knowl- 
edge of  what  the  articles  were,  and  hence  was 
not  guilty  of  a  violation  of  law,  and  that,  if 
the  statute  must  be  so  construed  as  to  deprive 
him  of  that  right,  then  It  is  U>  conflict  with  the 
constitutions  of  the  United  States  and  of  this 
state.  This  question  was  lnt«ided  to  be  rais- 
ed by  the  special  plea  filed  and  the  offer  of 
testimony  stated  In  the  bill  of  exceptions.  Itie 
plea  alleges  that  the  defendant  "was  In  pos- 
session of  policy  books  and  slips,  as  stated  in 
said  Indicbment,  but  also  says  that  he  Is  in 
no  way  engaged  in  the  policy  business,  and 
that  he  was  not  aware  that  the  papers,  books, 
and  other  articles  which  were  found  in  his 
possession  were  policy  or  lottery  slips,  that 
tihe  said  articles  were  given  to  him  to  carry 
to  a  certain  place,  and  that  he  was  then  taking 
them  to  that  place  without  knowing  what  said 
articles  were."  The  proffer  of  evidence  as 
stated  in  the  bill  of  exceptions  was    that  said 


articles  were  glvm  to  him  by  a  man  who  ask- 
ed him  to  deliver  them  to  another  man,  and 
that  he  did  not  know  what  said  articles  were, 
and  had  no  knowledge  that  they  were  policy 
books  or  anything  connected  with  said  busi- 
ness. It  would,  of  course,  be  no  excuse  if 
the  traverser  did  not  know  that  the  law  pro- 
hibited the  possession  of  these  articles.  He 
is,  on  the  contrary,  presumed  to  know  that 
it  did.  Would,  then,  his  Ignorance  of  the 
fact  that  what  he  had  in  his  possession  were 
policy  books  and  slips,  excuse  him?  It  Is  ar- 
gued that  to  hold  it  would  not  might  result 
in  the  conviction  and  punishment  of  innocent 
people;  that  aome  one  might  find  on  the 
street  a  book  or  list  of  lottery  tickets,  and 
not  know  what  It  was,  but  be  convicted  sim- 
ply because  he  had  it  In  his  possession.  We 
are  not  informed  by  t^  record  how  the 
books,  lists,  slips,  and  records  named  in  the 
Indictment  are  made,  and  what  they  embrace. 
but  In  the  supplemental  brief  the  learned 
counsel  foe  the  traverser  have  undertaken 
to  explain  them;  and  we  cannot  imagine  how 
any  one  finding  either  of  them  on  the  street 
would  be  induced  to  take  it  into  his  posses- 
sion imless  he  knew  what  it  was,  for  it  seems 
to  be  merely  a  collection  of  figures  and  lettox, 
so  arranged  as  to  be  utterly  unintelligible  to 
any  one  not  learned  in  the  business,  and  to 
an  innocent  person  would  certainly  not  be 
suggestive  of  any  value.  If  any  one  be  so 
unfortunate  as  to  find  one,  and,  while  satis- 
fying his  curiosity  as  to  what  K  is,  a  police 
officer  overtakes  him,  it  will  be  time  enough 
to  determine  whether  he  had  it  in  bis  posses- 
sion, within  the  meaning  of  the  statute.  But 
If,  after  a  person  has  undoubtedly  gotten  Into 
his  possession  one  of  the  prohibited  artid.es, 
he  is  to  be  permitted,  notwithstanding  the. 
language  of  the  statute,  to  prove  that  he 
found  It,  or  did  not  know  what  it  was,  it  will 
make  tbe  statute  practically  useless;  for.  if 
he  swears  that  such  was  the  case.  It  will  gen- 
erally be  impossiUe  for  the  state  to  prove  the 
contrary,  and  will  be  a  great  temptation  to 
perjury,  not  only  to  the  accused,  but  to  oth- 
ers who  might  come  to  his  assistance.  If  a 
reputable  person  satisfies  the  prosecuting  of- 
ficer that  he  came  into  possession  of  it  in 
an  innocent  way.  It  is  not  likely  the  prosecu- 
tion would  be  continued;  or,  if  the  court  be 
tnformed  of  such  facts,  it  could  take  it  into 
consideraitlon  In  imposing  the  penalty,  and 
could  fine  him  15  cents  or  less,  which  would 
relieve  him  of  the  costs.  Courts  can  and 
frequently  do  consider  facts  In  imposing  pen- 
alties that  would  not  bar  a  prosecution.  If. 
for  example,  the  court  is  satisfied  that  the 
accused  was  ignorant  of  the  statute  under 
which  be  was  arrested,  and  if,  prior  to  the 
passage  of  the  statute,  what  Is  therein  pro- 
hibited was  not  unlawful,  the  court  might 
take  the  fact  thait  he  was  ignorant  of  it  into 
consideration  in  passing  sentence,  but  stUl  be 
could  be  lawfully  convicted.  So  far  as  the 
justice  of  the  case  is  concerned.  It  would  not 
be  more  inequitable  to  punish  one  for  having 
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In  hia  possession  what  Is  prohibited,  when  he 
did  not  know  that  be  had  it,  than  to  punish 
Um  whoa  he  did  not  luiow  it  was  prohibited, 
aitlMii«b  he  knew  he  had  It  But  he  Is  pre- 
nuned  U^  know  the  law,  and  Is  th^ efore  pun- 
ished tor  its  vlola'tlon,  al&ough  only  uolaw- 
fol  because  the  statute  says  so;  and  why 
should  he  not  be  {K'eeumed  to  Imow  that  he 
had  whal  the  law  ivohlblted  from  being  In 
his  possession? 

In  State  ▼.  Baltimore  &  &  S.  Co.,  13  Md.  181, 
the    statute    under    consideration    provided 
"that  It  aliall  not  be  lawful  for  any  slave  to 
be  transported  on  any  railroad,  or  any  steam- 
boat, etc,  without  a  permission  in  writing  from 
the  owner  of  such  sUve."    The  defense  was 
that  tbe  CMupany,  or  its  agents,  had  no  luiowl- 
edge  that  the  negro  was  on  board,  and  had 
no  intention  to  violate  the  law,  but  the  court 
hdd  that  the  liability  could  be  enforced  with- 
out reference  to  such  circumstances.    Tuck, 
J.,  in  ddlTOlng  the  opinion  of  the  court,  said: 
"If  the  legislature  deemed  it  expedient,  in 
view  of  the  grievance  complained  of,  to  hold 
persons  responsible  for  transporting  negroes, 
whether  they  were  Instigated  by  a  criminal 
Intoit  or  not,  they  had  the  power  to  do  so. 
Such  acts  nuy  produce  mischief  in  individ- 
ual cases,  but  the  inconvenience  and  injury 
would  be  much  more  general  If,  in  every  case 
of  this  kind,  the  party  charged  could  defend 
hiniMiif  by  offering  evidence  that  he  did  not 
know  the  negro  was  on  board  of  the  boat, 
and  that  reasonable  diligence  had  been  used 
to  prevent   such  persons   from   coming   on 
board.    Tbio  law  would  scarcely  afford  any 
protection  to  slave  owners."     In  Carroll  v. 
State,  63  Md.  651,  this  court  said:   "As  igno- 
rance of  the  existence  of  such  law  will  not 
excuse,  so  also  ignorance  of  a  fact  necessary 
to  be  known  to  avoid  a  violation  of  law  will 
not  excuse."    In  that  case  there  are  quota- 
tions from  3  Oreenleaf  on  Evidence  (section 
21)  that  "where  a  statute  commands  that  an 
act  be  done  or  omitted  which,  In  the  absence 
of  (w^  statute,   might  have  been   done  or 
omitted  without  culpability,  ignorance  of  the 
fact  or  state  of  things  contemplated  by  the 
statute,  it  seems,  will  not  excuse  Its  viola- 
tion."  Again:    "Such  is  the  case  in  regard  to 
fiscal  and  police  regulations,  for  the  violation 
of  which,   hnwquective  of    the    motives  or 
knowledge  of  the  party,  certain  penalties  are 
eoactad;  for  the  law  In  those  cases  seems  to 
bind  the  party  to  know  the  facta  and  to  obey 
tlie  law  at  his  p^ril."    The  court  refers  to  a 
note  in  Greenleaf,  where  the  rule  "Is  said  to 
apply  to  the  sale  of  any  articles  the  sale  of 
whldi  is  prohibited,  and  it  has  been  held  to 
be  no  excuse  that  the  vendor  did  not  kaovf  It 
was   a    prohibited    article."      Some    of    the 
eases  cited  in  that  opinion  are  very  applicable 
to  this  case.     I-aws  of  this  character  have 
hare  sustained  In  numerous  decisions,  some  of 
which  were  much  more  likely  to  work  hardship 
in  individual  cases  than  this  statute.     In  Ex 
parte  Holcomb,  2  Dill.  392,  Fed.  Cas.  No.  6,- 
598,  the  defendant  was  held  liable  for  hav- 


ing in  his  possession  miniature  photographs  of 

United  States  treasury  notes.  Laws  prohibit- 
ing persons  from  having  game  in  their  posses- 
sion during  specified  periods  have  generally 
been  upheld,  althoujsh  the  decisions  have  dif- 
fered as  to  whether  the  statutes  applied  to 
game  received  from  beyond  the  state  prohib- 
iting the  possession.  Dickliaut  v.  State  (de- 
cided by  this  court  at  the  pres^it  term)  37 
Aa.  21;  Phelps  v.  Racey,  60  N.  Y.  12;  State 
V.  Randolph,  1  Mo.  App.  US;  Roth  v.  State,  61 
Ohio  St  200,  37  N.  E.  269;  Magner  ▼.  People, 
97  HL  320;  and  other  cases  cited  In  Dlck- 
haut  y.  State,  supra. 

Some  of  the  cases  construing  statutes 
against  carrying  concealed  weapons,  regulat- 
ing the  sale  of  intoxicating  liquors,  oleomar- 
garine, milk,  etc.,  might  be  cited  as  tending 
to  sustain  the  position  taken  by  the  state  in 
this  case;  but  It  is  uimecessary,  as  many  of 
them  can  be  totmd  in  the  note  to  section  21, 
8  Greenl.  Ev.  (15th  Ed.).  It  is  proper  to  say, 
however,  that  such  statutes  are  dealing  with 
articles  that  may,  under  certain  circumstan- 
ces and  conditions,  be  lawfully  used;  yet  the 
Bupremie  court  of  the  United  States  and  other 
courts  In  numerous  cases  have  held  that  the 
articles  could  be  seized  and  destroyed  by  the 
proper  authorities,  on  the  principle  that  the 
constitutional  right  of  the  individual  to  hold 
property  Is  subject  to  those  reasonable  regu- 
lations which  are  necessary  for  the  common 
good  and  gateral  welfare,  especially  such  as 
affect  the  health  and  morals  of  the  people. 
The  policy  books  and  slips  found  in  lihe  posses- 
sion of  tl>e  traverser  could  only  be  put  to  one 
legitimate  use  in  this  state,— procuring  or 
furnishing  evidence  of  the  violations  of  the 
lottery  law;  and  It  is  not  contended  he  had 
them  for  this  purpose. 

But  it  is  contended  that  the  statute  deprives 
the  accused  of  the  right  of  trial  by  jury,  and 
of  his  constitutional  guaranty  that  he  be  not 
deprived  of  his  liberty  without  due  process  of 
law.  But  Ute  fallacy  of  the  argument  is  In 
assuming  that  it  does  interfere  with  those 
rights.  He  had  the  perfect  right  to  prove  ti- 
ther  that  the  articles  charged  in  the  indict- 
ment were  not  found  in  his  possession,  or  that 
those  found  were  not  such  as  the  law  prohib- 
ited him  from  liavlng.  That  is  the  issue  made 
by  the  statute.  It  does  not  deprive  him  of  the 
presumption  of  innocence  to  which  he  is  en- 
titled, but  it  does  make  it  a  crime  for  him  to 
have  in  his  possession  that  which  is  of  no  law- 
ful use  in  this  state,  and  which  injuriously 
affects  the  morals  and  interferes  with  the  wel- 
fare of  the  people;  and  it  is  evident  that  the 
statute  has  made  the  mere  possession  of  the 
articles  a  crime,  because  that  Is  the  most  ef- 
fectual way  to  break  up  the  lottery  business. 
The  Importance  of  placing  the  construction 
we  do  on  the  law  could  not  be  better  illus- 
trated than  by  what  we  find  In  this  case  and 
that  of  McNeal  v.  S'tate,  37"  Aa  1116,  which 
were  argued  together.  The  pleas  and  the 
evidence  offered  in  the  two  cases  are  identical. 
It  may  be  possible,  even  if  not  very  probable. 
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that  both  recelvefl  th«  forbidden  articles  un- 
der exactly  similar  clrcumBtanees;  bnt.  If  that 
be  so,  It  looks  as  If  those  engaged  In  the  busi- 
ness have,  for  the  purpose  of  shleldlngr  them- 
aelves  and  avoiding  detection  !n  the  delivery 
of  them,  resorted  to  this  method  of  doing  so. 
If  the  police  authorities  ascertain  who  the 
agent  for  selling  the  tickets  Is,  he  might  be 
detected  in  delivering  them,  so  he  would  call 
some  one  to  his  assistance;  and,  according  to 
the  contention  of  the  appellant.  If  the  latter 
does  not  know  what  they  are,  but  they  are 
elmply  "given  to  him  by  a  man  who  asked 
him  to  deliver  them  to  another  man,"  then  he 
cannot  be  convicted,  although  he  have  his 
pockets  full  of  some  of  tbe  articles  prohibit- 
ed by  law  from  being  in  the  possession  of  any 
onfc  Such  a  construction  of  the  law  would 
render  Its  enforcement  very  dlfBiciilt,  If  not 
impossible.  It  Is  safer  to  give  the  fauaguage 
of  the  legiBl&tnre  Its  ordinary  meaning,  and 
construe  it  to  mean  what  It  saya.  We  do  not 
fear  that  the  Innocent  win  thereby  suffer, 
but.  If  there  be  any  su<*  dsnger.  It  Is  for  the 
legislative,  and  not  for  the  Judicial,  branch  of 
the  government  to  correct  any  defects  that 
may  be  found,  from  experience,  to  exist  Im  the 
statute,  and  we  find  no  sucli  objection  to  tt 
as  would  give  the  court  the  right  to  dedare 
It  Invalid.  The  judgment  must  be  aiBrmed. 
Judgment  afBrmed.  with  costs. 


BALDWIN  V.  TRIMBLE. 
<Coiirt  at  Appeals  of  Maryland.    ApiU  1, 1897.) 

DSSD— CONSTBUCTIOS— ABAXDOKMKST  OF   BOAI>— 
— ^EsTOTPBIi — Dbio  ot  Tbust— Limitatiox. 

1.  A  deed  conTeyinz  land  bounded  on  one 
side  by  O.  street,  and  lying  on  both  sides  of  the 
L.  road,  "indnding  sneh  parts  of  said  L.  road 
as  may  lie  between  said  parcels  of,  ground 
•  •  •  wnenever  O.  street  •  •  ♦  &  opened 
for  travel  and  said  L.  road  is  closed,"  does  not 
attempt  to  create  an  estate  In  fee  in  futuro, 
but  transfers  all  the  estate  the  graator  has  in 
the  roadbed,  subject  to  the  easement  in  the 
public  so  long  as  the  load  remains  open. 

2.  The  public  is  estopped  to  claim  any  ease- 
ment in  a  road  in  a  city  where,  there  being  no 
further  use  for  It,  by  reason  of  new  streets,  it 
has  for  years  been  abandoned,  and  closed  to 
travel  by  permanent  structures  built  across  its 
entire  width. 

3.  Foreclosure  of  a  deed  of  trust  given  as  se- 
curity is  barred,  more  than  20  years  from  ma- 
tnri^  of  the  notes  secured  by  it  having  elapsed 
without  recognition  of  its  being  a  subsisting 
lien. 

Appeal  from  circuit  court  of  Baltimore  city. 

Suit  by  William  H.  Baldwin,  Jr.,  against 
Frank  W.  Trimble.  Bill  dismissed.  Com- 
plainant appeals.    Reversed. 

Argued  before  McSHERRY,  0.  ].,  and 
BRISCOE,  BRTAN.  PAGE,  BOYD,  and 
FOWLER,  JJ. 

R.  W.  Baldwin,  for  appellant  J.  J.  Alex- 
ander and  Oarvlile  D.  Benson,  for  appellee. 

McSHERRY,  0.  J.  The  appeal  in  this  case 
is  from  a  pro  forma  decree  which  dismissed  a 


bill  of  comidalnt  that  had  been  filed  to  pro- 
cure a  spedflc  performance  of  a  written  con- 
tract for  the  sale  of  land.    The  defense  relied 
on  in  the  answer  Is  that  the  appdla&t's  title 
to  a  small  portion  of  the  property  Is  not  mer- 
chantable, and  three  reasons  are  assigned  in 
support  of  this  position.     The  property  com- 
prises nearly  all  of  one-half  of  a  city  btock 
in  Baltimore,  and  fronts  162  feet  on  Federal 
street,  about  315  feet  on  Carter  alley  (includ- 
ing in  this  distance  a  road  hereafter  referred 
to),  27  feet  on  Oliver  street,  and  215  feet  oo 
Barclay  street,  the  southwest  comer  of  the 
parallelogram  formed  by  these  three  streets 
and  this  alley  being  excluded.    The  appellant 
holds  title  under  two  deeds,— one  assigning  the 
leasehold  Interest,  the  other  conveying  tbe  re- 
version.    In  both  deeds  the  entire  parcel  is 
conveyed  In  two  lots  of  unequal  size,  which 
are  separately  described,— the  larger  one  as 
lying  on  the  north  side  of  Lanvale  road,  and 
the  smaller  one,  opposite  the  sontheasbem  part 
of  the  larger,  as  on  the  south  side  of  the  same 
road.     This  Lanvale  road  ran  in  a  north- 
westerly direction  between  the  two  lots,  Inter- 
secting Garter  alley  and  Barclay  street,  and 
diagonally  crossing  OBver  street;   and  in  the 
various  deeds  relating  to  these  two  lots  that 
part  of  the  road  lying  between  them  Is,  In 
terms,  conveyed,  or  attempted  to  be  conveyed, 
in  these  words,  Immediately  f<ril0wlng  the  de- 
scription of  the  lots  themselres,   vis.:    "In- 
cluding such  parts  of  said  Lanvale  road  as 
may  lie  between  said  parcels  of  ground  above 
described,  whenever  Oliver  street  aforesaid  Is 
opened  for  travel,  and  said  Lanvale  road  Is 
dosed."    Oliver  street  has  long  been  opened, 
graded,  and  paved,  and  is  now  a  public  thor- 
oughfare;  and  for  more  than  25  years  Lan- 
vale road,  though  never  formally  discontin- 
ned  as  a  highway  by  ordinance  of  the  mayor 
and  city  council,  has  In  fact  been  disused  and 
abandoned  as  a  road,  and  has  actually  been 
closed  by  buildings  constructed  across  tt  for 
nearly  Its  entire  length;  and  that  portion  of  ft 
lying  between  the  two  lots  in  question  has 
been  obstructed  and  rendered  impassable  by 
the  dumping  of  sand  and  earth  thereon  by  the 
appellant  since  his  alleged  acquisition  of  title 
to  it  under  his  deeds.     It  Is  now  urged  that 
the  appellant  acquired,  under  the  conveyances 
alluded  to,  no  title  to  the  small  portion  ot 
Lanvale  road  lying  between  his  two  lots;  anil 
whether  this  is  bo  depends  on  the  constraction 
that  must  be  given  to  the  deeds.    And  It  is 
further  Insisted  that  the  title  to  the  whole 
road  Is  still  In  the  public,  because  the  niad  has 
never  been  -lawfully  closed  as  a  highway,  and 
that,  not  having  been  so  dosed,  no  title  by 
prescription  to  any  part  of  it  can  be  acquired 
by  an  individual.     These  are  two  of  tlie  rea- 
sons or  grounds  upon  which  the  appellee  re- 
lies to  sustain  his  position  that  the  title  is  not 
merchantable.   The  remaining  objection  arises 
in  this  way:   James  Baynes  was  at  one  time 
the  owner  of  the  leasehold  in  this  property. 
In  1861,  being  Indebted  to  sundry  x>ersons,  be 
executed  a  deed  of  trust,  assignhig  the  lease- 
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bold  mterest  to  Gbariea  B.  Wethered,  to  se- 
cure tbe  {wyment  of  these  debts.  Tbe  debts 
were  erldeitced  by  promiBSory  notes,  all  of 
which  matared  pnor  to  October  19, 1861.  The 
deed  of  trust  provided  for  an  extension  of  18 
montha,  ao  that  all  tbe  notes  bad  become  due 
br  the  latter  part  of  Apra,  1868.  The  deed 
stipulated  that  the  tmstee  slionid  hold  the 
property  as  secority  for  the  ennmerated  notes, 
and,  "after  tbe  payment  of  the  same.  In  trust 
for  the  said  James  Baynes";  and  It  contained 
a  power,  given  to  the  trustee,  to  make  sale 
upon  default  In  the  payment  of  tbe  notes,  and 
npon  tbe  request  of  a  majority  of  the  credit- 
ors. No  sale  was  ever  made  by  the  tmstee 
under  this  deed,  and  he  is  now  dead,  and  it 
does  not  appear  that  any  new  trustee  has  ever 
been  appointed.  There  is  no  evidence  that 
any  of  tbese  notes  renuitn  unpaid,  and  about 
a  years  have  now  elapsed  since  the  note  run- 
ning tbe  longest,  with  the  IS  months'  ezten- 
sioB  added,  matured,  and  more  than  SO  years 
have  expired  ainoe  all  the  notes  were  barred 
by  limitations.  The  trustee  did  not  reconvey 
tbe  property  to  Baynes;  but  Baynes,  on  Jan- 
uary 26,  1870,  assigned  tbe  same  leasehold  in- 
terest to  tbe  National  Unien  Bank  of  Mary- 
tend,  by  way  of  mortgage,  to  seoire  the  pay- 
ment oC  borrowed  m<mey.  The  debt  to  tlie 
bank  not  being  paid  when  due,  a  decree  dl- 
lecting  a  sale  was,  imder  the  terms  of  the 
mortgage,  signed  on  December  22,  1871;  and 
in  January  following  tbe  leasehold  interest 
was  soU  under  that  decree  to  the  appellant,  to 
whom  tlM  tmstee,  William  Woodward,  exe- 
cuted a  deed  in  January,  1873.  This  is  the 
deed  under  which  tbe  appellant  acquired  title 
to  the  leasehold  interest  Subsequently,— thai 
is  to  say,  on  the  3d  of  October,  1888,— tbe  re- 
version waa  sold  under  a  decree  in  another 
equity  pnoeedlng,  and  on  the  20th  of  tbe  suc- 
ceeding month  waa  conveyed  to  the  appellant 
br  Robert  G.  Thackery,  trustee;  and  this  is 
the  deed  under  which  tbe  reversion  passed  to 
tbe  appellant  It  is,  however,  now  contended 
Oat  by  reason  of  the  outotandlng  deed  of  trust 
to  Wethered  from  Baynes,  dated  In  1861,  no 
ttoe  passed  to  the  bank  under  tbe  mortgage  of 
1870,  and  consequently  that  notbbig  was  con- 
Tcyed  by  the  deed  executed  by  Woodward, 
trustee,  under  and  pursuant  to  the  decree  of 
foredoeore.  This  Is  the  third  objection  ra- 
iled on  to  show  ttiat  tbe  appellant's  title  is  de- 
fteUre. 

Tbe  two  objections  first  stated,  being  some- 
what interwoven,  may  be  considered  together. 
The  intention  of  the  parties  to  an  instrument 
as  gathered  from  tts  four  comets,  and  from 
such  foreign  drcimutances  as  may,  under  rec- 
ognised rules  of  interpretation,  be  invtdced, 
must  control  and  define  its  meaning,  unless 
■ome  fixed,  unbending  canon  of  con8tructI<»i 
or  some  settled  and  InfleiLible  rale  of  property 
intervenes  to  frustrate  or  defeat  that  inteiv 
Uon.  This  Is  such  an  obvious  and  elemen- 
tary principle  tliat  neither  discussion  nor  ad- 
judged cases  need  be  resorted  to  for  its  dem- 
onstration. Now,  It  seems  perfectly  clear 
37  A.— 12 


that  the  grantors  In  each  ctf  the  deeds  wherein 
tbe  language  heretofore  quoted,  respecting  tbe 
consequence  of  Lanvsle  road,  has  been  used, 
did  not  by  employing  that  language,  attempt 
the  creation  of  an  estate  in  fee  to  begin  in 
foturo,  as  Is  Insisted  was  tbe  effect  of  the 
deed  from  Thackery,  trustee,  but,  on  the  con- 
trary, they  undertook  to  transfer  and  convey 
all  the  estate  which  they  possessed  In  the  road- 
bed subject  to  the  easement  In  the  public  so 
long  as  tbe  road  remained  opened.  By  these 
conveyances  no  title  was  retained  In  the  gran- 
tors, but  tbeir  entire  estate  vested  in  tbe  sev- 
eral grantees,  the  title  to  the  bed  of  the  road 
being  held  subordinate  to  the  puUlc  easement 
BO  long  only  as  that  easement  should  continue. 
Consequently,  upon  the  cessation  of  that  ease- 
ment from  any  cause,  the  title  to  the  bed  of 
the  road  became  as  absolute  as  though  no 
easement  had  ever  existed.  Giving  to  tbe  lan- 
guage of  the  various  deeds  this,  Its  manifest, 
meaning,  it  becomes  merely  a  question  of  fan 
as  to  whether  Oliver  street  has  been  opened 
for  travel,  and  a  question  of  law  as  to  wheth- 
er, under  the  clrctmistances  set  forth  in  the  rec- 
ord, Lanvale  road  has  been  closed.  There  is  no 
dispute  that  Oliver  street  has  beaa  duly  open- 
ed, graded,  and  paved  (the  record  is  exiAldt 
on  that  subject),  and  we  need  not  pause  to 
say  more  on  that  feature  of  these  objections. 
That  Lanvale  road  fa  physically  closed,  and 
has  been  so  for  2S  years  past,  is  equally  free 
from  doubt;  but  whether  this  actual  obstmc- 
tlon  of  It,  under  the  circumstances  and  for  the 
length  of  time  indicated,  is  a  legal  dosing, 
Unding  on  the  public  as  an  abandonment  df 
the  rood,  is  what  has  been,  and  still  is,  de- 
nied. 

This  question  is  one  by  no  means  free  from 
dlfflculty,  or  unperplexed  by  conflicting  de- 
dsions.  ITiere  is  a  line  of  cases,  proceeding 
upon  the  maxim,  "Nullum  tempus  occurrit 
regi,"  which  holds  that  the  rights  of  tbe  pub- 
lic to  a  street  or  thoroughfare  cannot  be  bar- 
red by  nonuser,  and  that  every  act  of  as- 
serted ownership,  such  as  occupancy,  hostile 
to  the  public  use.  Is  a  nuisance,  which  .can 
never  ripen  into  a  private  right  by  mere 
efflux  of  time;  while  another  series  of  cas- 
es, founded  on  the  assumption  that  limita- 
tions mn  against  the  state,  or  else  that  the 
maxim  above  dtea  does  not  apply  to  munici- 
palities, holds  that  the  same  acts  of  adverse 
user  and  possession  which  would  extinguish 
a  private  easement  will  likewise  destroy  the 
easement  of  the  public  in  a  street  or  high- 
way. Tlie  precise  question,  as  we  now  have 
it  presented,  has  not  heretofore  arisen  In 
Maryland,— at  least,  our  investigations  have 
not  discovered,  nor  have  counsel  in  their  ar- 
guments referred  us  to,  any  adjudication 
thereon,— though  there  are  three  cases  de- 
dded  by  this  court  which  explicitly  hold  that 
no  right  to  maintain  a  public  nuisance  in  the 
form  of  an  encroachment  on  the  highway 
can  be  acquired  by  prescription.  To  these 
cases  we  shall  have  occasion  to  allude  In  a 
moment    In  California,  Louisiana,  Mississip- 
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pi,  New  Jersey,  New  York,  Pennsylvania, 
and  some  other  states  it  has  been  held  that 
the  right  of  the  public  to  the  nse  of  a  high- 
way cannot  be  lost  by  mere  nonuser  or  lapse 
of  time,  though  coupled  with  occupancy  by 
individuals  for  purposes  other  than  and  in- 
consistent with  those  of  a  thoroughfare;  and 
the  doctrine,  In  its  broad  terms,  Is  maintain- 
ed In  many  opinions  of  great  force.  People 
V.  Pope,  53  CaL  437;  Orena  v.  City  of  Santa 
Barbara,  91  Cat.  621,  28  Pac.  268;  Mayor, 
etc.,  of  Thibodeaux  v.  Maggloli,  4  La.  Ann. 
73;  City  of  Viclisburg  v.  Marshall,  59  Miss. 
563;  Mayor,  etc.,  of  Jersey  City  v.  Morris 
Canal  &  Banking  Co.,  12  N.  J.  Eq.  547; 
Burbank  v.  Fay,  65  N.  T.  57;  Com.  v. 
Moorehead,  118  Fa.  St  344,  12  Ati.  4^. 
On  the  other  hand,  in  Arkansas,  Illinois, 
Kentucky,  Massachusetts,  Michigan,  Missou- 
ri, Vermont,  and  other  states,  the  converse 
is  asserted;  and  it  is  held  that  notorious  and 
uninterrupted  possession  by  a  private  indi- 
vidual, xmiet  a  claim  of  right  of  land  dedi- 
cated to  a  city  for  public  streets,  for  the 
period  of  the  statute  of  limitations,  will  bar 
the  city  to  claim  its  nse.  City  of  Ft  Smith 
V.  McKlbbln,  41  Ark.  45;  City  of  Peoria  v. 
Johnston,  56  111.  45;  Dudley  v.  Trustees  of 
Frankfort  12  B.  Mon.  610;  Cutter  v.  Cam- 
bridge, 6  Allen,  20;  Gregory  v.  Knight  50 
Mich.  01,  14  N.  W.  700;  St  Charles  Co.  v. 
Powell,  22  Mo.  525;  Cincinnati  ▼.  Evans,  5 
Ohio  St  594;  Knight  v.  Heaten,  22  Vt  481. 
This  subject  is  ably  and  elaborately  discuss- 
ed, and  the  adjudged  cases  are  collected  and 
classified  in  a  learned  and  carefully  prepared 
note  to  Maire  v.  Kruse  (Wis.)  26  Lawy.  Rep. 
Ann.  449  (s.  c.  65  N.  W.  389). 

The  second  of  these  conflicting  propositions 
is  not  only  not  sustained  by  any  adjudication 
in  Maryland,  but  is  directly  in  antagonism  to 
what  we  apprehend  to  be  the  law  of  this 
state;  while  the  first  Is  wholly  Inapplicable 
to  the  case  at  bar,  for  the  simple  reason  that 
the  title  of  the  appellant  to  the  road  does 
not  depend  on  prescription  as  against  the 
public,  but  upon  his  deeds  and  the  fact  of 
an  abandonment  of  the  public  easement 
whereby  the  rights  of  the  public  over  the 
road  were  extinguished.  While  an  encroach- 
ment on  a  highway  is  conclusively  settled 
in  Maryland  to  be  a  public  nuisance,  which 
can  never  grow  by  prescription  into  a  pri- 
vate right  (Philadelphia,  W.  &  B.  B.  Co.  v. 
State,  20  Md.  157;  Northern  Cent.  By.  (3o. 
V.  Mayor,  etc.,  of  BalUmore,  21  Md.  93;  Ul- 
man  v.  Avenue  Ck>.,  83  Md.  130,  34  Atl.  366), 
yet  It  may  be  true,  and  in  perfect  harmony 
and  accord  with  that  doctrine,  that  cases  con- 
cerning public  streets  can  arise  of  such  a  char- 
acter, and  be  founded  upon  such  an  actual  and 
notorious  abandonment  of  the  highway  by 
the  public,  that  justice  requires  that  an  eq- 
uitable estoppel  shall  be  asserted  even 
against  the  public  in  favor  of  individuals. 
In  that  event  such  cases,  as  observed  by 
Judge  Dillon,  "will  form  a  law  unto  them- 
selves," and  will  "not  fall  within  the  legal 


operation  of  limitation  enactments.  •  •  • 
There  is  no  danger,"  he  continues,  "in  rec- 
ognizing the  principle  of  an  estoppel  in  pals 
as  applicable  to  snch  cases,  as  this  leaves  the 
court  to  decide  the  question,  not  by  the  mere 
lapse  of  time,  but  by  all  the  circumstances 
of  the  case,  to  bold  the  public  estopped  or 
not  as  right  and  Justice  may  require."  2 
DIU.  Mun.  Corp.  (2d  Ed.)  |  633.  And  this 
proposition  is  supported  by  Ooodricb  t.  Mil- 
waukee, 24  Wis.  ^22;  Lane  v.  Kennedy,  13 
Ohio  St  42;  Com.  t.  MUtenberger,  7  Watts. 
450;  Logan  Co.  Snp'rs  v.  City  of  Lincoln.  81 
HL  156;  Piatt  Co.  v.  GioodeU,  97  HI.  84;  Sim- 
plot  V.  Raikoad  Co.,  16  Fed.  350;  and,  while 
not  decided,  is  implied  In  Mayor,  etc.,  of  Bal- 
timore V.  Frick,  82  Md.  86,  88  Atl.  485. 

Now,  the  facts  in  the  record  before  us  are 
■ufficient,  in  our  opinion,  to  create  an  equi- 
table estoppel  against  the  public  to  reassert 
a  right  to  the  use  of  Lanvale  road,  for  the 
private  rights  that  have  grown  up  in  conse- 
quence of  an  abandonment  and  total  discon- 
tinnance  of  the  road  by  the  public  are  of 
more  persuasive  force  than  those  of  the  pub- 
lic. There  is  no  evidence  that  this  road  was 
ever  laid  out  by  the  municipal  anthoritleB,  or 
that  It  was  ever  accepted  by  them,  or  k^t 
in  reiMiir  at  the  public  expense.  The  city 
has  opened,  graded,  and  paved  streets,  some 
intersecting  the  road,  some  running  parallel 
to  It;  and,  there  obviously  having  been  for 
one-quarter  of  a  century  no  longer  any  occa- 
sion for  its  use  as  a  highway.  It  was,  if  ever 
claimed  by  the  pnblic  at  all,  finally  aban- 
doned, not  because  encroached  on  by  abut- 
ting proprietors,  but  because  no  longer  need- 
ed by  the  public.  Being  no  longer  needed, 
and  no  longer  used,  it  was  actually  closed  to 
travel,  and  permanent  structures  were  built 
across  its  entire  width  for  a  distance  of  sev- 
en squares  of  its  length.  Building  across  it 
went  on  for  years,  and  it  is  entirely  closed 
on  the  west  side  of  Barclay  street  opposite 
these  lots,  by  dwelling  houses.  There  seems 
to  have  been  no  objection  to  the  erection  of 
buildings  across  the  road,  and  it  would  be 
inequitable  in  the  extreme  to  permit  the  pub- 
lic to  reassert  a  claim  to  a  bed  of  the  road, 
after  having  actually  abandoned  it  altogeth- 
er, and  to  subject  every  individual  who  has 
innocently  and  in  good  faith  expended  mon- 
ey In  the  construction  of  buildings  npon  It 
to  an  indictment  for  maintaining  a  public 
nuisance,  and  to  the  penalty  of  removing  the 
buildings  themselves,  when  there  is  no  longer 
the  slightest  need  for  the  road;  the  wants 
and  the  convenience  of  the  public  having 
been  long  ago  fully  provided  for  by  paved 
and  graded  streets.  If  ever  there  was  a  case 
where  the  doctrine  of  equitable  estoppel 
ought  to  prevail  against  the  public,  it  cer- 
tainly is  the  case  at  bar;  and  we  accord- 
ingly hold,  not  that  the  appellant  has  ac- 
quired by  prescription  a  right  to  that  part 
of  Lanvale  road  between  his  two  lots,  but 
that  having  title  thereto  under  his  deeds, 
subject  to  an  easement  in  the  public,  and 
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the  easement  haTlng  been  abandoned,  to 
that  the  public  are  equitably  estopped  to  re- 
claim it,  bis  title  to  the  parcels  of  the  road 
claimed  by  him  la  mercliantable. 

There  is  nothing  in  this  view  that  conflicts 
in  any  way  with  the  cases  in  20,  21,  and  83 
Md.  (34  AtL),  hereinbefore  referred  to.    The 
first  of  those  cases  was  briefly  this:     The 
Philadelphia,  Wilmington  &  Baltimore  Rail- 
road Company,  In  constructing  its  railroad, 
crossed  a  county  road  below  the  grade  of  the 
latter,  and  was  required  to  build  a  bridge 
oTer  Its  tracks  to  connect  the  two  roads  of 
the  intersected  connty  road.    The  company 
bnllt  tbe  bridge  of  considerably  less  width 
than  tbe  county  road.    More  than  20  years 
afterwards  the  railroad  company  was  indict- 
ed for  obstmcting  the  county  road,  by  having 
hoilt  tbe  bridge  too  narrow,  and  it  pleaded 
that  the  bridge  had  been  erected  and  main- 
tained  for  more  than  20  years.   .  But  this 
court  held  that  the  nairowing  of  the  road  by 
the  construction  of  the  bridge  (which  was  a 
part  of  the  road)  was  a  public  nuisance,  and 
that  there   conld   be  no  right  by  prescrip- 
tion to  maintain  a  public  nuisance.   The  case 
In  21  Md.  arose  on  a  bill  in  equity  to  restrain 
the  railroad  company  from  laying  certain  of 
its  tracks  on  mme  of  the  streets  of  Balti- 
more city  without  the  sanction  and  consent 
of  the  municipal  authorities.    And  the  case 
in  S3  Md.  (34  Atl.)  grew  out  of  an  attempt 
by  an  abutter  on  a  thoroughfare  to  claim 
part  of  the  width  of  the  street    These  cases 
are  very  dUTerent  from  this,  where  the  evi- 
dent and  notorious  abandonment  of  the  road 
by  the  public  as  a  road,  and  its  physical 
closing,  with  the  knowledge  of  the  municipal 
anthoritiee.  Induced  Innocent  parties  to  as- 
same  that  It  was  no  longer  a  highway,  and, 
apon  that  well-founded  assumption,  to  ex- 
pend money  in  making  permanent  Improve- 
ments upon  and  across  it   In  the  three  cases 
lost  alluded  to,  the  highways  were  not  aban- 
doned by  the  public  as  highways,  they  never 
being  openly  used  as  such;  and  there  was  in 
each  case  simply  an  attempt  in  spite  of  the 
public  user,  to  claim,  by  adverse  possession, 
a  part  of  the  width  of  the  streets  or  road  at 
the  very  time  the  streets  and  the  road  were 
being  used  continuously  by  the  public  as 
thoroughfares.     These   were   cases   of   en- 
croachment upon  subsisting  highways,  not 
cases  of  abandonment  of  the  highways  at  alL 
Here,  however,  private  rights  have  grown 
np  In  consequence  of  and  founded  on  an 
abandonment  by  the  public;   but  in  the  oth- 
er instances,  there  being  no  abandonment 
whatever,— in  fact  on  the  contrary,  a  con- 
thinons  assertion  of  right  in  tbe  public  by 
actual  user,— no   private   rights   in   conflict 
with  the  rights  of  the  public  could  or  did  ac- 
croe.    The  acts  complained  of  in  20,  21,  and 
83  Md.  (34  AtL)  were  public  nuisances,  and 
M  continued  to  be,  and  out  of  those  nuisan- 
ces no  adverse  individual  rights  arose. 

We  now  come  to  the  third  and  last  objec- 
tion, and  but  a  few  words  will  be  required 


to  dispose  of  it  Tbe  deed  of  trust  dated 
in  1861  was,  In  legal  effect  &  mortgage  to 
secure  certain  named  debts;  it  was  nothing 
more.  Even  a  deed  absolute  on  its  face  will 
be  treated  as  a  mortgage  whenever  neces- 
sary to  give  effect  to  the  manifest  Intention 
of  the  parties  to  it  Bangher  v.  Merryman, 
32  Md.  185.  There  can  be  no  doubt  from  the 
face  of  the  deed  that  the  obvious  and  single 
purpose  of  the  parties  to  it  was  to  secure, 
under  it  tiie  payments  of  the  debts  particu- 
larly specified  in  it  Xotwlthstandlng,  then, 
its  form,  it  must  be  treated  as  the  parties  to 
It  Intended  It  should  be  Interpreted,  and 
therefore  must  be  given  the  effect  of  a  mort- 
gage, and  must  be  held  to  be  subject  to  all 
the  conditions  that  would  be  applicable  to  it 
had  it  been  a  formal,  technical  mortgage. 
Now,  every  note  mentioned  in  the  deed  has 
been  barred  by  limitations  for  more  than  80 
years;  and,  while  that  fact  alone  would  not 
defeat  a  right  to  foreclose  a  mortgage  (Rail- 
road Co.  T.  Trimble,  51  Md.  lU),  stiU,  if  the 
mortgage  itsdf  securing  the  notes  is  also 
barred,  no  decree  can  be  procured  upon  it 
when  a  defense  of  limitations  is  made. 
Twenty  years  have  been  adopted  by  the 
courts  of  this  state  as  the  period  which  bars 
the  right  of'  foreclosure;  and  as  thirty  years 
have  intervened  between  the  maturity  of  the 
mortgage  and  now,  without  recognition  of 
its  being  a  subslstmg  lien,  the  bar  Is  absolute 
and  complete.  Urook  v.  Glenn,  30  Md.  55; 
Frazier  v.  Gelston,  35  Md.  28a 

This  disposes  of  all  the  objections  that 
have  been  interposed  to  the  appellant's  titie, 
and  it  will  be  seen  from  the  views  we  have 
expressed  that  we  are  of  opinion  the  titie  is 
merchantable.  It  follows,  then,  that  the  pro 
forma  decree  must  be  reversed,  and  the 
cause  must  be  remanded,  that  a  decree  con- 
forming to  this  opinion  may  be  passed.  De- 
cree reversed,  with  costs  above  and  below, 
and  cause  remanded. 


HAVERFORD  LOAN  &  BUILDING  ASS'N 
OF   PHILADELPHIA  v.   DOUGH- 
ERTY et  al. 
(Supreme   Court  of  Pennsylvania.     April   12, 
1897.) 
Tenants  ih  Common-— Contbibdtios—Spb- 

nOOATION. 

A  tenant  in  common  made  a  loan,  givine 
mortgage  security  on  the  entire  property,  and 
at  his  direction  the  mortgagee  paid  oat  of  the 
loan  a  prior  mortgage  on  the  property,  both 
suppoaing  the  mortgagor  was  owner,  Bdd, 
that  the  mortgagor  was  entitled  to  contribu- 
tion, and  to  aabrogatlon  to  the  mortgage  paid 
off;  and  that  tbe  aecond  mortgagee  succeeded 
to  this  right  of  subrogation. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  the  Haverford  Loan  &  Building 
Association  of  Philadelphia  against  Susie 
Dougherty  and  others  for  subrogation  to  a 
mortgage  and  other  equitable  relief.  Bill  dis- 
missed.   Plaintiff  appeals.    Reversed. 
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Wm.  G.  Stoever  and  John  O.  Jobnaon,  for 
appelant.    Isaac  8.  Sharp,  for  appellees. 


MITCHBLIj,  J.  Thomaa  Doncherty,  sui^ 
posing  that  under  the  will  of  Frances  Dough- 
erty he  was  the  owner  of  the  entire  inremlBeSt 
mortgaged  them  to  the  appellant  for  $2,200, 
and  the  appellant,  also  supposing  him  to  be 
owner,  loaned  him  the  money,  but  at  his  re- 
quest applied  part  of  It  to  the  payment  of  a 
prior  mortgage  to  the  Fire  Association,  one  of 
def  aidants.  It  Is  now  conceded  that  by  the  true 
coDstrnctlon  of  the  will  of  Frances  Dougher- 
ty, Th<»nas  was  not  the  owner  of  the  whole, 
but  only  of  an  nndirided  fifth,  as  tenant  in 
common  with  his  four  children.  Under  these 
circumstances  it  Is  entirely  clear  that  Dough- 
erty, having  relieved  the  common  estate  of  an 
incumbrance,  was  entitled  to  contributtmi 
fr<»n  his  co-tenants,  and  might  have  enforced 
bla  claim  by  subrogation  to  the  rights  of  the 
mortgagee  under  the  discharged  mortgage. 
It  is  also  laid  down  generally  in  the  text- 
books that  he  acquired  a  lien  against  the 
shares  nt  his  oo-tenants.  Tbe  most  accurate 
and  painstaking  of  recent  writers  states  the 
rule  thus:  "If  one  tenant  removes  a  mcrt- 
gage,  tax  lien,  or  other  incumbrance  upon  tbe 
property,  be  may  be  legaxded  as  subrogated 
to  Budi  lien  to  secnie  contribution  from  his 
co-tenants,  or  as  having  an  equitable  lien  iq>- 
QO  their  Interest  of  the  same  character  as  that 
removed."  2  Jones,  Real  Prop,  f  1863.  See, 
alBOk  7  Am.  ft  Eng.  Enc.  Law,  tit  "Joint  Ten- 
ants," 4.  As  to  the  existence  of  a  lien  by  the 
mere  force  of  the  claim  for  contribution  or  re- 
Imbarsement  tbe  law  of  this  state  is  not  so 
dear.  Onr  reports  are  rather  notaMy  bare 
of  antborltlea  on  the  subject.  No  Pennsylva- 
nia cases  are  dted  by  the  learned  counsel  for 
appellant,  nor  have  I  been  able  to  find  any 
exactly  in  point.  In  Huston  v.  Springer,  2 
Rawle,  97,  and  Oregg  v.  Patterson,  9  Watts  ft 
S.  197,  the  reasoning  of  the  court  seems  to 
tend  against  a  general  lien,  though  what  was 
decided  In  the  former  was  that  a  lien  for  re- 
pairs could  not  be  enforced  against  a  subse- 
quent purchaser  for  value  of  the  other  shares, 
and  in  the  latter  case  It  was  held  that  a  ten- 
ant In  common  who  had  paid  the  whole  pur- 
chase money  and  entered  supposing  his  title 
to  be  In  severalty,  might  retain  exclusive  pos- 
session until  reimbursed  his  overpayment.  We 
do  not  need,  however,  to  decide  at  present 
the  abstract  question  of  flie  existence  of  a 
lien,  or  Its  precise  character  and  limits,  as  all 
our  cases  agree  that  there  Is  the  right  of  con- 
tribution, and  that  it  Is  enforceable  by  subro- 
gation. An  instructive  case  is  Watson's  Ap- 
peal, 90  Pa.  St  428,  where  two  tenants  in 
common  made  a  mortgage  to  secure  certain 
bonds.  The  mortgagee  assigned  the  bonds, 
and  then  purchased  the  interest  of  one  of  the 
tenants  in  tbe  land,  covenanting  to  hold  falm 
harmless  from  the  bonds.  Subsequently  the 
mortgagee  reacquired  the  bonds,  assigned 
them  again,  and  finally  paid  them.    It  was 


held  that  he  was  a  c«hteaant  of  tbe  other 
mortgagor,  and  entitled  to  all  the  seearltlea 
and  remedies  given  by  tbe  Mortgage,  to  en- 
force contribution  from  his  oo-tenant  '*Oo. 
the  conveyance  by  Wcoderiy  of  his  iBtmrest 
In  the  land  to  Nlcbote  tbe  bitter  became  a 
tenant  in  oommon  with  Potter.  *  •  *  lixA 
covenant  of  Nichols  otdlgated  him  to  protect 
Wonderly  from  aU  UablUty  on  tbe  mortgage 
and  bonds,  but  not  to  protect  or  relieve  Pot- 
ter therefrom.  It  foUowa,  when  Nichols  paid 
and 'took  up  the  bonds  which  be  and  Potter 
were  J<totly  oUlgated  to  pay,  he  thereby  ac- 
quired a  right  to  collect  the  one-half  thereof 
out  of  tba  estate  of  Potter.  He  was  not 
driven  to  an  action  to  enforce  tUa  right,  but 
was  entitled  to  all  the  secniitics  and  aH  the 
remedies  {^ven  by  tbe  mortgage," — citing 
Wright  V.  Sewtaig-Matdiine  Co.,  82  Pa.  St  80, 
and  thereby  asBiatilatlag  the  rigbks  of  tenants 
hi  conmion  to  the  rights  of  co-sureties,  as  to 
whom  tt  was  said  in  ttie  last  case:  "An  ac- 
tual assignment  Is  unnecessary.  The  ri^t 
of  substUnOon  Is  tbe  substantial  thing;  tbe 
actual  substitution  Is  unlmpartsjtt  The  rlgtat 
aC  substitution  bebog  shown,  and  the  surety 
having  paid  the  ddst,  be  sacceeds  by  opora.- 
tlon  of  law  to  ttte  rights  of  the  creator." 

It  being  thus  dear  that  Dosgberty  had  the 
right  to  be  subrogated  to  tbe  mortgage  of  tbe 
Fire  Association  to  tlie  extant  of  his  dahn  for 
contribution  agalast  his  co-tenants,  tbe  next 
question,  did  tbe  appcttmt  sveceed  to  fads  right? 
is  more  difficult;  bat  the  equity  is  so  stroog 
that,  in  the  absence  o<  any  intervening^  inter- 
ests, we  think  it  should  prevail.  AnseUant 
was  not  a  mere  volunteer.  It  paid  at  the  re- 
quest of  Dougherty,  the  debtor.  If  tt 
paid  wlOi  its  owa  mon^,  ea  suck 
there  oould  have  been  bo  dovbt  of  Its  rt^t  to 
sabrogatlon.  It  psld  wltti  moaey  wMch  was 
his,  but  wliieh  became  his  only  \u  virtue  o£ 
a  loon  from  ai^>eUant  on  the  faith  ut  tte  seea- 
rity  be  oBtreA,  which  was  his  interest  la  the 
land.  The  fact  that  such  tnterest  was  less 
than  both  parties  believed  sboold  not.  In  eqni- 
ty,  prevent  the  (^>enitioB  o<  the  pledge  to  tbe 
full  extent  of  sndi  ftiterest  as  he  actually  bad. 
That  this  is  giving  effect  to  the  IntentJoa  of 
tbe  parties  does  net  admft  of  doubt,  nor  that 
a  formal  subrogation  would  have  been  mode 
bad  It  been  supposed  to  be  needed.  No  one  is 
injured.  The  Fire  Association  has  reoetred 
its  money,  and  has  no  longer  any  Interest  In 
the  mortgage,  and  tbe  other  defendants,  tbe 
co-tenants,  are  merely  left  where  they  or^- 
taially  were,  without  deriving  an  nnJriBt  advan- 
tage from  an  accident  Tbe  cases  r^ed  upon 
by  the  referee  below  are  not  in  conflict  with 
the  present  view.  In  Webster  ft  Gkddsmlth's 
Appeal,  86  Pa.  St.  409,  all  that  was  decided 
was  that  tbe  Judgment  confessed  to  secure 
one  creditor  against  a  liability  which  had  been 
subsequently  extinguished  coeld  not  be  as- 
signed as  an  existing  security  to  another  cred- 
itor for  a  difFerent  debt,  to  the  prejudice  of  in- 
tervening Judgments.  It  is  tr»e  that  Wood- 
ward, J.,  saj-8  that  with  tbe  paynKBt  of  the 
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first  note  "all  the  Tuea  of  the  Jodgment  wonld 
have  been  aerred,"  and  that  when  It  was  re- 
newed wlttiont  Banker's  Indonement  the  Jndg- 
Bent  gtrea  to  aecare  him  was  dead;  tint  thia 
was  aald  with  reference  to  the  rights  of  othor 
creditors,  for  later  bi  the  same  paragraph  he 
saj-8,  "If  the  rights  of  Adams  and  Baur  were 
akne  In-ndved,  there  would  be  no  objection  to 
their  agreecaeBt  that  It  [the  jodgment]  should 
retain  or  regain  Its  original  efficacy."  In  Mc- 
aeary's  Appeal  (Pa.  Sap.)  12  Atl.  158,  and 
Campbell  t.  Aaaociatlon,  163  Pa.  St  609,  80 
Aa  222,  tbe  InstrtimentB  In  favor  of  which 
snbrc^atlam  was  aonght  were  frands  apon  tbe 
debtor,  and  he  bad  had  no  part  In  tbe  sada- 
factlon  of  the  prior  taeambranoes.  Both  cases 
were  decided  on  tbe  principle  that  subrogation 
is  not  decreed  in  fafor  of  a  mere  volunteer. 
In  tbe  present  case  tbe  appeOant  was  not  a 
T<dnDteer,  bat  paid  the  first  mortgage  on  the 
ezpreas  direction  of  the  debtor,  and  with  the 
intention  of  both  parties  that  the  appeflaat 
abooM  be  secured  by  the  land.  "A  person 
who  has  lent  money  1»  a  debtor  for  tbe  pur- 
pose of  discharging  a  debt  may  be  subrogated 
by  tbe  debtor  to  the  credNoi'B  rights;  and  if 
the  party  who  has  agreed  to  advance  tbe  mon- 
ey for  the  purpose  employs  it  himself  hi  pay- 
ing the  debt  and  discharging  the  Incumbrance 
on  land  given  for  Its  security,  he  is  not  to  be 
regarded  as  a  volunteer.  He  Is  not,  after 
such  an  agreement  with  the  debtor,  a  stranger 
In  relation  to  the  debt,  but  may.  In  equity,  be 
entitled  to  the  ben^t  of  the  security  which  fae 
his  satlsBed  with  the  expectation  of  receiving 
a  new  mortgage  or  Ben  Tipoo  the  land  for  the 
money  paM."  Dix.  Subr.  165.  "When  tbe 
holder  of  a  ]nnlor  mortgage  discharges  fhe 
Mea  of  a  senior  Incwnbrance  upon  the  prop- 
erty, he  thereby  becomes  entitled  to  an  the 
benefits  of  the  security  represented  by  the 
lien  80  discharged."  Bea^,  Mod.  Eq.  Jur.  | 
801  "WImib  on  ibe  foredosnre  of  a  second 
mortgage  K  sii^iears  that  the  loan  by  the  sec- 
ond mortgagee'  was  mode  on  an  agreement 
with  the  mortgagor  that  R  should  be  appQed 
to  extinguish  the  first  mortgage,  and  that  part 
of  the  lean  was  actually  so  applied,  tbe  sec- 
ond mortgagee  Is  entitled  to  a  decree  subro- 
gating him  to  the  rights  of  the  flret  mortgagee 
on  payment  of  the  balance  due  on  the  mort- 
gage." M.  i  808.  "Where  money  has  been 
loaned  vpan  a  defective  mortgage  for  the  pur- 
pose of  dtocharging  a  prior  valid  Incumbrance, 
and  has  actually  been  so  ai^lled,  tbe  mortga- 
gee  may  be  sflbrogated  to  the  rights  of  the 
prior  bienmbrancer  whom  be  has  thus  satis- 
fied, there  being  no  Intervening  Incumbrances." 
Bheld.  StAnr.  I  &  The  present  case  comes 
clearly  wtthla  these  rules.  Decree  reversed, 
Hn  relHMated,  and  it  is  now  ordered  and  de- 
creed that  tbe  satisfaction  of  the  mortgage  of 
$1,700,  BOW  reduced  to  91,600,  to  the  Fire  As- 
sociation, be  cancded,  and  that  the  said  mort- 
gage Shan  be  be3d  a  valid  lien  to  the  use  of  the 
appritant  upon  the  whole  premises;  and,  fur- 
ther, that  tbe  aeeond  mortgage  of  (2,200,  with 
tailerest,  be  a  valid  Janior  lien  upon  the  undi- 


vided estate  of  Thomas  Dongherty  In  the  aaSd 
premises.  Costa  to  be  paid  by  the  appeltoes 
other  than  the  Fire  Association. 


In  re  HOWEIX'S  ESTATB. 
Appeal  of  CAMPBELL  et  al. 

(Supreme  Coxuct  of  Pennsylvania.    April  12, 

1897.) 

TacsTS — AccuMOLATioMS— Income  Undisposed  o». 

1.  Id  40  years  the  net  accumulations  of  a 
trust  fund  set  apart  to  provide  an  annuity  as 
directed  by  a  will  amonirted  to  only  $6,068,  and 
resulted  lolely  from  prudent  maoacement 
Held,  that  such  accnmulationa  were  not  with- 
in Act  April  18,  1853,  whidi  prohibits  accumu- 
lattona  of  income  from  htiag  added  permanent- 
ly to,  and  taking  the  destination  of,  the  origi- 
nal trnst  estate,  where  the  will  contained  no  di- 
rection to  accumulate  the  income,  and  indicated 
no  intention  to  make  accnmnlations  In  violation 
et  such  act 

2.  Where  a  truat  fund  ia  aet  apart  to  provide 
an  annuity  aa  directed  by  a  will,  accumulations 
of  income  lawfnlly  retamed  un-Ql  the  death  of 
the  lienefidary  to  meet  eoatingenciea  pass  nn- 
der  the  intestate  law,  and  do  not  follow  the 
trust  fund. 

Appeal  from  oiphana'  eonrt,  PbUadelpUa 
county. 

Adjudication  of  tbe  Hccouot  ot  the  Provi- 
dent Life  ft  Trnst  Company,  as  trustee  un- 
der the  wiU  of  Bobert  Howdl,  deceased,  of 
a  fund  set  aside  by  fate  oEecntera  to  provide 
for  the  payment  of  an  aonnlty  to  deceased's 
widow.  From  the  order  of  distribution,  Ehnl- 
ly  Howell  Campl>eU  and  othen  appeal.  Af- 
flmed. 

Tbe  opinion  of  the  orphans'  court  is  as  fol- 
lows (Hanna,  P.  J.): 

"Robert  Howell  bequeathed  to  his  exee- 
utora  'such  a  sum  of  money  as  will  yield  a 
net  yearty  Income  of  $2,500,  in  trust,  •  •  • 
to  pay  over  the  whole  of  said  net  yearly  In- 
come' to  bis  wife  for  life,  and,  if  she  should 
die  childless,  then  to  pay  $10,000  thereof  to 
her  appointees  by  will,  and  the  residue  to 
such  of  bis  nephews  and  nieces  as  should  be 
Hving  at  her  death.  He  left  his  residuary 
estate  In  trust  for  bis  grandchild  for  life. 
The  widow  died  without  issue,  having  first 
appointed  the  said  sum  of  $10,000  to  her 
executora.  Tbe  question  is  as  to  the  dispo- 
sition of  interest  which  has  accumulated  up- 
on the  trust  fund.  It  was  claimed,  respec- 
tively, by  the  representatives  of  the  widow, 
by  the  nephews  and  nieces,  and  by  the  re- 
siduary legatee.  Of  course,  the  only  alterna- 
tive to  the  proposition  that  the  testator  In- 
tended to  give  an  annuity  of  $2,500  Is  that 
be  Intended  the  gift  of  a  variable  sum,  which 
was  to  be  determined  by  the  executors.  To 
be  entirely  safe,  and  without  any  fraud 
whatever,  they  might  have  set  apart  an 
amount  which,  calculated  at  one  per  cent, 
per  annum,  wonld  realize  $2,500,  but  which, 
as  a  matter  of  fact,  might  easily  earn  five 
times  as  much.  In  that  case,  if  tbe  Income 
was  the  measure  of  tbe  gift  to  the  widow. 
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and  not  simply  the  pledge  for  her  annuity, 
she  wonld  be  entitled  to  $12,500,  instead  of 
$2,600,  per  year.  The  testator  might  have 
said  that  the  retained  sum  must  yield  at 
least  $2,500  annually,  and  then  his  intention 
to  give  his  wife  any  excess  of  income  beyond 
that  limit  might  be  plausibly  argued.  But 
he  did  not  so  say;  and,  when  he  directed  bis 
executors  to  pay  over  the  whole  of  said  net 
yearly  income,'  he  meant  the  net  yearly  In- 
come of  $2,500,  of  which  he  had  just  spolcen. 

"Was  the  surplus  income  an  accumulation 
which  came  under  the  ban  of  the  act  of 
1853?  The  eTll  which  the  statute  sought  to 
avoid  was  the  capitalizing  of  income,  an 
eyil  which  existed  in  Carson's  Appeal,  99 
Pa.  St.  325,  and  Grim's  Appeal,  109  Pa.  St. 
391,  1  AtL  212,  where  the  donor,  In  one  case, 
and  the  testator,  In  the  other,  distinctly  di- 
rected the  interest  to  be  invested.  But  in 
this  case  no  thought  of  an  accumulation  was 
in  the  mind  of  the  testator,  and  It  was 
equally  foreign  to  the  purpose  of  the  exec- 
utors. The  latter  set  apart  a  fund  of  $41,- 
729.25,  which,  at  a  lowM'  rate  than  six  per 
cmt.  would  not  have  yielded  tlie  annuity, 
and  so  close  was  their  estimate  that  in  forty 
years  the  net  accumulations  amounted  only 
to  $6,068.14,  a  yearly  average  of  $121.16. 
Indeed,  a  defldt  of  $1,815.66  actually  occur- 
red. Unless  the  act  Is  too  rigid  to  bend, 
some  play  onght  to  be  allowed  to  the  discre- 
tion of  the  accountants,  and  a  fraction  of 
income  might  be  retained,  as  a  matter  of 
prudence,  to  meet  the  contingencies  of  re- 
investments and  of  temp<Maxy  declines  In 
values.  These  small  savings,  which  are  lia- 
ble at  any  time  to  be  absorbed  In  maintain- 
ing the  fund,  cannot  with  propriety  be  re- 
garded as  accumulations  such  as  the  act 
was  intended  to  destroy.  The  case  cannot 
be  compared  with  McKee's  Appeal,  96  Pa. 
St  277,  because  there  the  annuity  was  based 
upon  a  fund  which  was  so  Inordinately  large 
that  Its  surplus  income  amounted  in  fifteen 
years  to  $100,000.  The  exact  point,  how- 
ever, has  been  decided.  In  Bb^'iy's  Appeal, 
110  Pa.  St  96,  1  AU.  330,  the  trust  had  run 
for  fifteen  years,  and  the  accamulations  were 
in  excess  of  $5,000.  Sterrett  J.,  said:  If 
the  estate  Is  disposed  of  so  or  in  such  man- 
ner that  accumulations  clearly  beyond  what 
may  be  reasonably  required  to  fully  and  ef- 
fectually carry  out  the  provisions  of  the 
trust  must  necessarily  exist  it  amounts  to 
an  implied  direction  to  accumulate.  But  In 
determining  whether  the  excess  of  Income 
over  and  above  disbursements  and  expenses 
at  any  given  time  is  an  accumulation,  with- 
in the  meaning  of  the  statute,  at  not  regud 
must  be  had  to  the  trust  property  and  the 
duties  Imposed  upon  the  trustees.  •  •  • 
Care  must  be  talcen  not  to  strip  the  trustee 
of  a  contingent  fund,  upon  wiiich  he  may  be 
required  to  draw  to  meet  the  exigencies  of 
the  trust'  The  force  of  this  reasMiihg  was 
exemplified  in  the  case  before  us,  when  the 
court  ordered  $1,800  to  be  paid  out  of  the 


surplus  Income  to  make  good  a  deficit  in 
the  revenues  of  previous  years. 

"We  think  that  the  accumulations  were 
not  within  the  prolilbitlon  of  the  act  To 
whom  sliall  they  be  awarded?  If  tbey  are 
the  subject  of  an  intestacy,  they  belong  to 
the  next  of  kin.  If  they  form  part  of  the 
residue,  they  belong  to  the  residuary  legatee. 
If,  again,  they  are  accretions  to  the  fund 
which  was  set  apart  for  the  annuity,  they 
follow  the  ownership  of  the  fund.  We  tutve 
little  doubt  that  they  fall  Into  the  residue. 
The  residuary  clause  curried  with  it  what- 
ever bad  not  been  already  given  by  the  will; 
and  this  was  true  of  the  excess  of  Income 
above  $2,600  in  any  year.  Respecting  this, 
as  the  testator  must  have  known  that  it 
would  be  Ukely  to  accrue,  he  could  not  have 
Intended  to  die  intestate.  The  legacy  of 
$10,000  bears  Interest  from  the  date  of  death 
<^  the  widow,  the  donee  of  the  power.  It 
accrued  under  the  will  of  the  donor  of  the 
power,  and  he  had  died  many  years  before. 
It  is  proper  to  say  that  the  demand  for  in- 
terest was  not  made  before  the  auditing 
judge.  The  exception  on  this  point  is  sos- 
talned,  and  the  remaining  exceptlMiB  are  dla- 
mlssed." 

John  G.  Johnson,  for  appellants.  James 
P.  Townsend  and  George  B.  Johnson,  for 
appellee. 

FSLL,  J.  The  assignments  of  error  relate 
to  the  order  of  the  orphans*  court  awarding 
to  the  granddaughter  of  the  testator  (who 
was  his  residuary  legatee,  and  In  case  of 
intestacy  would  have  been  his  sole  heir)  the 
accumulations  of  the  Income  of  a  fund  set 
apart  by  the  executors  to  provide  an  income 
for  life  for  the  testator's  widow.  The  tes- 
tator died  in  1856.  He  bequeathed  to  his 
executors  "such  a  sum  of  money  as  will 
yield  a  net  yearly  income  of  $2;600,  In  trust 
to  place  the  same  at  interest  and  keep  it 
Invested,  *  *  •  and  to  pay  over  the  whole 
of  the  said  net  yearly  Income"  to  his  wife 
for  life.  He  directed  that  upon  the  death 
of  his  wife  his  executors  or  trustees  for  the 
time  being  should  pay  $10,000  of  the  tioiat 
fund  to  her  appointees,  and  that  the  residue 
of  the  moneys  so  held  by  them  in  trust  sihould 
be  paid  to  such  of  the  children  of  his 
brothers  and  sisters  as  might  be  living  at  the 
time  of  the  decease  of  his  said  wife.  He 
gave  the  residue  of  his  estate  In  trust  for  the 
benefit  of  his  granddaughter,  the  appellee. 
In  1860,  with  the  approval  of  the  orphans' 
court  the  sum  of  $41,728.75  was  allotted  to 
the  trustees  for  the  benefit  of  the  widow, 
and  it  has  since  oeen  held  by  them.  This 
trust  fund  has  been  so  managed  that  the 
accretions  to  principal  are  $2,601.98,  and  the 
surplus  Income  In  1890  amounted  to  $7.- 
873.80.  It  was  reduced  before  the  death  of 
the  widow,  in  order  to  supply  deflcienciee  in 
annual  income,  to  $6,068.14,  which  is  the 
fund  now  in  dispute.   The  will  contains  n» 
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direction  to  accnmolate  the  Income,  and  it 
indicatee  no  Intention  to  make  accnmula- 
tlons  in  violation  of  the  act  ot  1853.  The 
aorploa  reanlted  from  prudent  management, 
and  its  retention  by  the  tmstees  was  a  wise 
proTisIon  to  meet  deficlendeB  during  the  life 
of  the  widow.  This  subject  is  so  fully  and 
aaUstactorily  treated  in  the  opinion  of  the 
learned  Judge  of  the  orphans'  court  that  Its 
farther  conaideration  by  na  is  unnecessary. 
It  is  of  course  conceded  that,  when  the 
policy  of  the  law  is  Tlolated  by  a  direction 
to  accumulate,  no  effect  should  be  given  to 
the  intention  of  the  testator,  and  the  dis- 
tribution should  be  In  accordance  with  the 
statute,  without  regard  to  the  will;  but  it 
is  CMitended  that,  in  the  distribution  of  ac- 
cumulations which  have  been  lawfully  re- 
tained until  the  death  of  the  life  tenant 
to  meet  contingencies,  the. real  Intent  of  the 
testat(»  with  regard  to  them  should  be  fol- 
lowed, although  it  would  result  in  the  in- 
crease of  the  trust  fund  by  accumulations,— 
that  is,  that,  as  accumulations  may  be  re- 
tained to  provide  a  contingent  fund,  they 
may  be  added  to*  and  made  a  part  of  the 
trust  fond  from  which  they  arise,  if  such 
is  the  testamentary  intent.  The  fault  of  this 
contention  is  that  there  can  be  no  real  in- 
tent to  accumulate  beyond  the  Umits  pre- 
scribed, which  Is  not  an  unlawful  intent. 
Either  the  testator  made  no  provision  for 
the  excess  of  Income  that  might  remain 
after  the  payment  of  the  annuity,  in  which 
event  the  excess  would  go  as  In  case  of 
intestacy,  or  he  must  be  regarded  as  having 
attempted  to  provide  for  accumulations  In 
a  manner  forbidden  by  law.  A  temporary 
accumulation,  which  forms  a  reasonable  con- 
tingent fund,  in  anticipation  of  a  decrease  ot 
income^  whether  It  arise  from  fortuitous 
causes  In  the  management  ot  the  trust  or 
from  testamentary  design,  may  lawfully  be 
retahied.  In  Re  Hlbbs'  Estate,  143  Pa.  St 
221,  22  Atl.  883,  It  was  said  by  the  present 
chief  Justice:  "There  are  two  classes  of 
cases  in  which  the  question  of  accumulation 
has  been  raised  in  this  court  since  the 
passage  of  the  act  of  1853:  (a)  That  in 
which  the  manliest  purpose  of  the  testator 
was  to  add  such  accumulations  permanently 
to,  and  make  them  take  the  destination  of, 
the  original  trust  estate  (In  re  Washington's 
Estate,  "75  Pa.  St  102;  McKee's  Appeal,  96 
Fa.  St.  277;  Carson's  Appeal,  98  Fa.  St.  32S; 
Orfm's  Appeal,  106  Pa.  St  881,  1  Aa  212); 
and  (b)  that  in  which  the  accumulations 
were  Intended  to  be  temporary,  and  in  the 
interest  of  Judicious  management  (Eberly's 
Appeal,  UO  Fa.  St  96,  1  AU.  330).  The  first 
came  plainly  within  the  prohibition  of  the 
ttatnte;  the  second  did  not  The  purpose 
of  tbs  statute  was  to  prevent  permanent  ac- 
comnlationa,  not  to  interfere  with  Judicious 
management"  This  construction,  without 
violatiag  the  statute  by  permitting  accumu- 
lations to  be  added  to  the  principal  of  the 


fund,  permits  the  temporary  withholding  of 
the  surplus  Income  in  aid  of  the  Judicious 
management  of  the  trust  As  accumulation, 
except  within  the  limits  fixed  by  the  act. 
Is  prohibited,  any  direction  to  accumulate, 
or  any  provision  or  plan  by  which  it  is 
sought  to  accomplish  it,  directly  or  indirect- 
ly, is  unlawful.  There  cannot  be  an  intent 
to  accumulate  beyond  the  prescribed  limits 
in  order  to  Increase  the  corpus  of  the  estate 
or  of  a  trust  fund  carved  out  of  it,  which 
is  not  an  unlawful  Intent  When,  by  chance 
or  design,  the  Income  is  increased  to  an 
amount  In  Excess  of  present  demands,  the 
surplus  is  retained  only  in  order  to  provide 
for  future  deficiencies.  The  intent  to  pro- 
vide for  these  contingencies  within  reasonable 
limits  may  be  sustained,  but  the  intent  to 
add  the  Increase  to  a  permanent  fund  cannot 
be.  It  is  therefore  unimportant  to  consider 
whether  there  was  an  actual  intent  which, 
if  found,  could  not  be  carried  into  effect 

As  the  testator  left  the  whole  of  his  estate 
In  trust,  and  disposed  of  the  entire  income 
for  the  benefit  of  his  widow  and  grand- 
child, there  is  no  ground  for  the  inference 
of  an  actual  intent  on  his  part  that  any 
of  the  income  as  Income  should  go  to  his 
nephews  and  nieces  during  the  life  of  the 
widow.  They  were  to  receive  nothing  un- 
til her  death,  and  they  were  not  themselves 
ascertained.  An  intention  to  provide  after 
the  death  of  the  widow  for  the  devolution 
of  the  whole  fund,  principal  and  accumulat- 
ed Income,  held  by  the  trustees  to  secure  and 
protect  her  annuity,  is  within  the  prohibition 
both  as  to  time  and  as  to  parties;  and  any 
such  attempt,  as  was  said  In  McKee's  Ap- 
peal, supra,  "is  so  diametrically  opposed  to 
the  intent  and  spirit  of  the  statute,  that  It 
cannot  be  sustained."  The  right  to  the  sur- 
plus income  vested,  as  it  accrued,  in  the  tes- 
tator's grandchild,  subject  to  the  right  of 
the  widow  to  have  it  retained  by  the  trus- 
tees for  the  judicious  protection  of  her  an- 
nuity. The  facts  in  this  case  so  closely  re- 
semble those  in  Be  Rhodes'  Estate,  147  Pa. 
St  227,  23  AtL  063,  that,  in  the  appUcaUon 
of  the  principle  under  consideration,  the 
cases  may  be  considored  as  identical.  In  the 
opinion  in  Re  Rhodes'  Estate,  filed  in  the 
orphans'  court,  and  adopted  by  this  court, 
it  was  said  by  Penrose,  J.,  in  speaking  of  the 
distribution  of  surplus  income  which  ac- 
cumulated during  the  life  of  the  widow:  "It 
could  not  go  to  the  residuary  legatees,  for 
their  rights  do  not  begin,  nor.  Indeed,  are 
they  themselves  ascertained,  until  the  death 
of  the  tenant  for  life.  It  could  not  be  held 
in  the  meantime,  for  accumulation,  directly 
or  Indirectly,  is  forbidden  by  the  act  of  as- 
sembly, except  during  an  existing  minority, 
and  for  the  benefit  of  the  minor.  Necessa- 
rily, therefore,  not  having  been  disposed  of 
by  the  testator,  it  passes  under  the  intes- 
tate law."  The  order  of  the  orphans'  court 
is  affirmed,  at  the  cost  of  the  appellants. 
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HASSON  et  al.  t.  ELBB. 

(Supreme  Court  of  PennsrlTania.     April  26, 

1897.) 
Adverse  Possession— Pbesumption   or  Dibd— 

IXTEBBUPTION  OT  STATUTE. 

1.  Wbere  M.  went  into  possession  of  land, 
claiming  it  as  Iiis  own,  and  for  six  years  used 
it  and  paid  tiie  taxes  tliereon,  during  wtiich 
time  it  was  generally  reputed  to  belong  to  bim, 
and  tiien  it  was  sold  as  his  properlr  at  sher- 
iff's sale,  and  the  purchasers  entered  and  held 
it  under  the  sherifTs  deed,  and  they  and  those 
claiming  under  them  for  15  years  held  peace- 
able, continued,  adverse,  and  exclusive  posses- 
sion, and  paid  the  taxes,  the  execution  and  de- 
livery of  a  deed  to  M.  from  the  last  preceding 
grantee  will  be  presumed. 

2.  Act  April  13,  1869  (P.  L.  603),  declaring 
that  no  entry  on  lands  shall  arrest  the  running 
of  limitations,  unless  ejectment  shall  be  com- 
menced therefor  within  one  year  thereafter,  re- 
lates to  an  entry  during  the  running  of  the 
■tatate,  and  the  proceedings  necessary  to  maiie 
the  entry  arrest,  from  its  date,  the  running  of 
the  statute. 

Ajweal  from  court  of  common  pleas,  Alte- 
gheny  county. 

Ejectment  by  James  B.  Hasson  and  others 
against  Benjamin  Klee.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Reversed. 

The  third  assignment  of  error  la  as  follows: 
•^me  court  erred  In  refusing  the  defend- 
ant's third  point,  which  was  as  follows,  to 
wit:  Third.  That  If  the  jury  find  that  as 
early  as  1860  Bdward  McQuade  was  in  pos- 
session of  the  two  lots  of  ground  In  dispute, 
claiming  to  own  the  same,  and  was  assessed 
and  paid  taxes  thereon  from  1860  to  1866, 
and  that  said  lots  were  generally  known  in 
the  community,  or  repated,  to  belong  to  him, 
the  same  Edward  McQnade,  and  by  bim  were 
nsed  for  drove-yard  purposes  dorlng  that  pe- 
riod, and  that  subsequently,  to  wit,  January 
25,  1866,  Greenwald  and  ECabn  purchased 
said  lots  at  sheriflTs  sale  for  the  sum  of 
$2,(K>0,  and  thereupon  entered  npon  and  took 
possession  of  said  property,  and  held  the 
same  by  virtue  of  said  sheriff's  deed,  and  that 
they,  and  those  claiming  under  them,  from 
that  time  down  until  the  institution  of  this 
suit,  have  held  peaceable,  continued,  adverse, 
and  exclusive  possession  of  said  lots,  were 
assessed  and  paid  taxes  and  street  improve- 
ments thereon,  and  exercised  snch  other  and 
further  acts  of  ownership  as  the  character 
of  the  lots  warranted,  then,  after  twenty-one 
years  of  such  possession  and  exercise  of  own- 
ership, to  wit,  after  1881,  the  law  will  pre- 
sume the  execution  and  delivery  of  the  deed 
to  Bdward  McQnade  for  the  property  from 
the  last  preceding  grantee,  and  supply  Its 
omission.  Answer.  This  point  is  refused.' 
And  for  a  further  answer  to  ibe  said  point  the 
rourt  said:  'Answer.  I  am  nut  wining  to 
9ay  that  without  you  can  supply  that  omis- 
sion,—without  proof  of  the  deed's  execution 
and  loss;  but  the  facts  stated  In  the  point 
have  all  been  suggested  as  proper  for  your 
consideration,  to  determine  the  other  ques- 
tion, viz.  whether  or  not  there  has  been  ad- 


verse possession  of  tiiese  lots  for  the  requi- 
site period  of  time  to  give  title  by  the  statute 
of  limitations;  and  I  say  in  answer  to  this 
point,  "This  point  Is  refused."  And  it  Is  on 
the  ground  of  the  last  clause  that  I  refuse  it' 
By  Blr.  Langfltt:  'Without  refusing  the 
facts?  By  the  Court:  'No;  I  do  not  reftise 
the  facts,  but  Hae  conclusion  that  it  proves 
the  deed,  which  I  say  has  not  been  proven 
from  the  testimony.  In  my  Judgment' " 

S.  Schoyer,  Jr.,  J.  A.  Langfltt,  and  WU- 
llam  Kaufman,  for  appellant  J.  J.  Miller 
and  D.  CL  Nevin,  for  appellees. 

McCOLLTTM,  3.  The  court  should  have  af- 
firmed the  defendantfs  third  point  It  was  a 
correct  statement  of  the  presumption  arialng 
from  the  facts  recited  in  It  A  posseBSlon 
like  that  described  in  the  point  Is  in  con- 
formity with  a  deed  or  conveyance  of  the 
land,  and  Inconsistent  with  title  in  a  party 
cognizant  of  It  Hence  the  iwesumptlon  of  a 
grant  In  Kingrston  t.  Lesley,  10  Serg.  &  R- 
383,  Tllghman,  a  J.,  aald:  "Tlxt  rational 
ground  lor  presumption  is  when  the  conduct 
of  the  party  out  of  possession  cannot  be  ac- 
counted for  wlOiout  supposing  that  tlie  estate 
has  been  conveyed  to  the  one  who  is  in  poa- 
session."  In  support  of  the  proposition  In- 
volved in  the  defendant's  point,  it  is  snOlcIent 
to  refer  to  the  following  cases:  Taylor  t. 
Dougherty,  1  Watts  A  S.  824;  Orr  ▼.  Cun- 
ningham, 4  Watts  &  &  284;  Baabin  v.  See- 
chrlst,  6  Pa.  St  154;  Strlmpfler  v.  Roberts. 
18  Pa.  St  283;  Warner  t.  Henb^,  4S  Pa.  St 
187.  It  may  be  said  that  tiie  refusal  of  the 
point  was  not  prejudicial  to  the  defense. 
But  this  Is  by  no  means  dear.  The  explana- 
tion by  the  court  of  its  refusal  to  afDrm  tbe 
I>olnt  not  only  expressly  denied  the  existence 
of  the  presumption  claimed  as  arising  from 
the  facts  stated  In  It,  but  Impliedly  denied 
the  sufficiency  of  the  facts  to  give  title  by  the 
statute  of  limitations. 

The  defendant  was  entitled  to  an  unqvaU- 
fied  affirmance  of  his  sixth  point  llie  point 
was  based  on  section  1  of  the  act  of  April  13, 
1859  (P.  It.  603),  which  declares  that  "no  en- 
try upon  lands  shall  arrest  the  running  of  the 
statute  of  limitations  unless  an  action  of 
ejectment  shall  be  commenced  therefor,  wltb- 
In  one  year  thereafter."  The  point  was  "tliat 
no  entry  upon  the  property  In  dispute  by  the 
plaintiff,  or  those  under  whom  he  claims,  dur- 
ing the  period  In  which  Vke  property  was  in 
actual  possession  of  the  defendant  or  tboee 
under  whom  he  claims,  would  arrest  the  run- 
ning of  the  statute  of  limitations,  where  such 
entry  was  not  followed  within  one  year  by 
suit  for  possession";  and  the  answer  to  It 
was,  "This  point  Is  affirmed;  that  Is  to  say,  If 
they  acquired  twenty-one  years'  adverse  pos- 
session at  any  time  prior  to  1893,  It  would 
be  a  bar  to  recovery."  The  answer  indicates 
a  misapprehension  by  the  court  of  tte  mean- 
ing of  the  point,  and  of  the  purpose  of  the 
act  of  1859.    Of  course,  an  enti7  upon  the 
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inoperty  by  a  party  whose  claim  waa  barred 
by  the  atatate  of  Umltatlona  would  not  rein- 
vest him  with  title  thereto.  No  lecrislatlon 
was  needed  to  establish  or  enforce  this  x>rop- 
ositlon.  The  act  of  1899,  on  which  the  sixth 
point  was  based,  manifestly  relates  to  an  en- 
ti7  daring  the  mnnlng  of  the  statute  of  lim- 
itations, and  to  the  proceedings  necessary  to 
make  snch  entry  arrest,  from  the  date  of  It, 
tiie  mnnlng  of  the  statnte.  As  the  plaintiff's 
testimony  tended  to  show  entries  upon  the 
property  at  different  times  by  the  plaintiff,  or 
those  under  whom  he  claims,  the  point  was 
pertinent,  and  shonld  have  been  affirmed 
vltbont  any  mlsconstraction  or  auallflcation 
of  It 

If  the  mllng  of  tite  court  In  the  rejection 
of  the  defendant's  evidence  as  to  the  general 
report  or  rtmior  of  title  was  an  error,  it  was 
cnred  by  the  subsequent  reception  of  the  re- 
jected evidence.  The  admission  of  evidence 
which  was  subsequently  stricken  out  on  the 
motion  of  the  defendant  does  not  appear  to  af- 
ford any  substantial  groimd  for  reversing  the 
judgment.  The  same  may  be  said  of  the  gen- 
eral charge.  As  we  have  already  seen,  the 
answers  to  the  defendant's  third  and  sixth 
points  were  erroneous  and  misleading,  and, 
as  they  denied  to  him  the  benefit  of  the  In- 
structions he  sought  and  was  clearly  entitled 
to,  we  are  constrained  to  reverse  the  Judg- 
ment We  therefore  sustain  the  third  and 
ninth  specifications  of  error.  Judgment  re- 
versed and  venire  facias  de  novo  awarded. 


COMMONWBAIiTH  v,  ZAOHABIAS. 

(Supieme  Court  of  Pennsylvania.    April   26, 
1887.) 

OsDaeiBTs— SsemiAnoN— CBBTirioATB  or  Oompb- 

TSNOT. 

To  support  a  conviction  under  Act  May 
a,  1887,  as  amended  by  Act  Jane  16, 1891,  de- 
claring &at  no  person  shall  carry  on  "as  man- 
aser  •  •  •  any  retail  drug  or  diemical 
ftore,"  it  must  appear  that  the  store  carried  on 
by  defendant  was  a  retail  store,  and  that  de- 
fendant conducted  the  same  as  manager;  a 
paiBire  part  ownership  being  insufficient 

Appeal  from  superior  court 

Samuel  M.  Zacharlas  was  convicted  of  un- 
lawfully carrying  on  as  manager  a  retail 
drug  and  chemical  store,  and  appealed  to  the 
superior  court  which  reversed  the  Judgment 
and  the  commonwealth  appeals.    Affirmed. 

The  Jvy  found  a  verdict  of  guilty  and 
spedally  foond  ttae  following  facts,  agreed 
npon  as  a  special  verdict:  "That  the  de- 
foidant  Samuel  H.  Zacharlas,  at  and  before 
the  blUs  of  Indlctinent  were  tennd,  was  part 
owner  «f  the  three  drug  stores,  at  Forty- 
Fourth  and  Oliard  arenne,  Forty-Second  and 
Westminster  streets,  and  Forty-Fifth  and 
Brown  streets,  in  the  dty  of  Philadelphia, 
eommoovrealth  of  Pennsylvania.  That  as 
neb  be  was  part  owner  of  the  stock  and  fix- 
tures of  said  stores,  aad  received  fiom  the 


sales  there  made  a  proportion  of  the  profits. 
That  be  employed  in  the  stores  regular  reg- 
istered pharmacists  to  sell  drugs  and  medi- 
cines, and  to  put  up  prescriptions,  to  whom 
he  paid  salaries.  That  the  defendant  him- 
self did  not  in  any  way  put  up  prescriptions, 
or  personally  sell  the  drugs,  but  that  the  said 
defendant  has  never  passed  an  examlnatloD 
before  the  state  pharmaceutical  board.  Nei- 
ther has  he  received  a  certificate  therefrom, 
either  as  a  registered  manager  or  a  qualified 
assistant"  The  court  allowed  a  motion  in  ar- 
rest of  Judgment  to  be  filed,  and  upon  argu- 
ment overruled  the  saiae,  and  aentenoed  the  de 
fendant  On  reversal  by  the  superior  court 
the  commonwealth  assigned  error  that  such 
court  erred  In  reversing  the  Judgment  aad 
in  deciding  that  Act  May  21, 1887,  as  amend- 
ed by  Act  June  16v  1S91,  under  which  defend- 
ant was  convicted,  was  unconstitutionaL 

J.  Campbell  Lancaster,  Samuel  A  Boylev 
and  Geo.  S.  Graham,  Dlst  Atty.,  for  the  Com- 
monwealth. Charles  E.  Pancoast  and  John 
O.  Johnson,  for  appellee. 

WIIiUAMB,  J.  This  was  a  proceeding  by 
indictment  In  the  quarter  sessions.  Tbe  de- 
fendant was  charged  with  a  misdemeanor. 
The  duty  of  proving  the  guilt  of  the  defend- 
ant under  the  provisions  of  the  act  of  June 
16,  1891,  was  on  the  commonwealth,  and  the 
defendant  entered  upon  his  trial  clothed  with 
the  presumption  of  innocence.  In  criminal 
proceedings  the  presumptions  continue  to  fa- 
vor the  defendant,  while  guilt  must  be 
shown  by  competent  evidence.  What  was 
shown  in  this  ease  appears  by  the  special 
verdict,  which  presents  the  facts  on  which 
the  defendant  was  held  guilty.  By  turning 
to  the  statute,  we  can  at  once  determine  the 
sufficiency  of  the  special  verdict.  The  stat- 
ute forbids  any  person  to  "open  or  carry  on, 
as  manager,"  in  the  state  of  Pennsylvania, 
any  retail  drug  or  chemical  store,  or  to  be 
engaged  In  the  business  of  compounding  or 
dispensing  medicines,  without  having  obtain- 
ed a  certificate  -of  competency  and  qualifica- 
tion BO  to  do  from  "the  state  pharmaceutical 
examining  board,  and  having  been  duly  regis- 
tered as  herein  provided."  The  special  find- 
ing of  facts  18  defective  In  at  least  two  par- 
ticulars: It  does  not  find  that  the  defendant 
was  engaged  In  carrying  on  any  retail  drug 
store  In  any  capacity.  It  Is  the  retail  drug 
store  alone  that  the  statute  is  directed 
against.  Again,  the  verdict  does  not  ascer- 
tain that  the  defendant  was  conducting  a 
drug  store  "as  manager."  Yet  It  Is  the  "man- 
agement" of  the  dmg  store  that  the  statute 
seeks  to  regulate.  The  obvious  purpose  of 
the  statute  is  to  protect  the  public  by  requir- 
ing of  one  who  manages  such  a  business  an 
adequate  knowledge  of  the  powerful  medi- 
cines he  deals  out  to  customers.  All  that  the 
special  verdict  finds  against  the  defendant  to 
Justify  his  conviction.  Is  that  he  was  a  part 
owner  In  three  drug  stores,  and  received  part 

Digitized  by  VjOOQIC 


186 


87  ATLANTIC  RBPORTEB. 


(Pa. 


of  the  profits  made  by  them;  that  he  em- 
ployed registered  pharmacists  to  sell  the 
drugs  and  put  up  the  prescriptions;  and  that 
he,  who  was  not  a  registered  pharmacist  or 
assistant,  sold  no  drugs  and  compounded  no 
prescriptions.  Whether  he  has  any  actual 
«ontact  with  the  business;  exercised  any  con- 
trol, as  manager,  orer  it,  or  any  superrlslon 
over  the  purchases  made  for  it,— does  not 
appear.  In  the  absence  of  proof,  the  con- 
trary Is  to  be  assumed.  It  Is  thus  apparent 
that  the  verdict  of  guilty  cannot  be  support- 
«d  by  the  special  verdict,  and  must  fall.  This 
case  is  ruled  by  Oom.  y.  Johnson,  144  Fa. 
St.  877,  22  Atl.  70B.  The  constitutional  ques- 
tion raised  over  the  exception  in  behalf  of 
the  widows,  administrators,  and  executors 
«f  registered  pharmacists  is  not  necessarily 
lavolTed  in  this  case.  The  general  scope  and 
provisions  of  the  act  of  June  10,  1881,  are 
within  a  proper  exercise  of  the  police  power. 
Their  object  Is  the  protection  of  the  public 
health.  The  requirement  that  one  conduct- 
ing such  a  trade  should  have  such  chemical 
and  pharmaceutical  knowledge  as  to  qualify 
him  to  handle  intelligently  the  dangerous 
commodities  In  which  he  deals  Is  reasonable. 
It  can  be  supported  without  regard  to  the 
exception  which  is  a  repeal,  pro  tanto,  of  the 
prohibition  which  It  was  the  purpose  of  the 
atatute  to  make.  The  exception  makes  a  dis- 
crimination between  equally  unqualified  par- 
ties, giving  to  one  exemption  from  the  op- 
«ratlon  of  a  rule  enforced  against  the  other. 
This  is  not  protection  to  the  public,  but  rank 
Injustice  to  Individuals.  There  Is  no  more 
reason  why  the  administrator  or  widow  of 
A  pharmacist  should  be  permitted  to  manage 
a  business  of  which  he  or  she  knows  nothing 
than  why  any  other  administrator  or  widow 
should  be  allowed  to  do  so.  If  the  reason  of 
the  exception  is  sympathy  for  a  widow,  then 
4U1  widows  are  prima  facie  equally  entitled 
to  sympathy,  and  have  the  same  reason  to 
claim  exemption  from  the  operation  of  the 
law.  The  exception  would  seem  to  fall 
aquarely  under  the  rule  laid  down  in  Sayre 
Borough  V.  PhllUps.  148  Pa^  St.  488,  24  AU. 
76.  It  is  a  discrimination  made  between 
those  who  are  equal  under  the  law.  It  is  an 
arbitrary  gift  to  one,  and  an  arbitrary  de- 
nial to  another,  which  cannot  lie  upheld. 
It  declares  that  all  widows  except  the  widow 
of  a  pharmacist  shall  be  subject  to  the  pro- 
hibition of  the  statute.  All  administratois 
and  executors,  except  they  represent  the  es- 
tate of  a  deceased  registered  pharmacist, 
shall  be  within  the  prohibition.  They  must 
«how  their  qualifications  to  conduct  the 
trade,  or  retire  from  it  If,  however,  the 
deceased  proprietor  was  competent  under 
the  law,  his  widow,  administrator,  or  execu- 
tor may  conduct  the  business,  no  matter  how 
grossly  incompetent  he  or  she  may  be.  But 
this  question  Is  not  before  us  in  this  case. 
The  assignments  of  error  to  the  Judgment  of 
the  superior  court  are  not  sustained,  and  the 
Judgment  of  the  court  is  now  affirmed. 


DONAHUE  V.   KELLT. 

(Supreme  Court  of  Pennsylvania.     April   26, 

1897.) 
Neouoihos— Acts  Donb  uiidbr  IitPSHDiM«  Dah- 

OBB— OaSOLINB. 

1.  Under  Act  May  15,  1874,  |  1,  providing 
that  no  gasoline,  or  any  boming  fluid,  the  fire 
test  of  which  is  less  than  110°  Fahr.,  shall  be 
"sold  or  offwed  for  sale"  as  an  illnminator  (or 
consumption  in  the  state,  the  proprietor  of  a 
basmess  house  is  not  guilty  of  negligenoe  in 
haying  on  bis  premises  gasoUne  which  he  uses 
in  a  lamp,  where  It  is  not  less  than  110°  Fahr., 
or  it  is  not  sold  or  ofFered  for  sale  by  him. 

2.  An  employs  in  a  restaurant  picked  up  a 
gasoline  lamp  which  had  become  improperly  Ig- 
nited, to  carry  it  outside.  While  proceeding  to 
the  door,  he  was  severriy  bnmeo,  and  threw 
the  lamp,  causing  it  to  explode.  Held,  that  ills 
employer  was  not  liable,  as  for  culpable  negli- 
gence, to  a  third  person  injured  by  such  explo- 
sion. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Terence  3.  Donahue  against 
Thomas  0.  Kelly  for  personal  Injuries  caused 
by  defendant's  negligence.  Defendant  'was 
the  proprietor  of  a  restaurant  hi  which  a 
gasoline  lamp  became  Improperly  Ignited; 
and  one  of  his  employes,  who  endeavored  to 
carry  it  outside,  was  burned,  and  threw  It, 
thereby  causing  It  to  explode  and  injure 
plaintlft.  From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.    Affirmed. 

W.  F.  Harrlty,  James  M.  Beck,  and  John 
T.  Murphy,  for  appellant  Andrew  J.  Ma- 
loney,  for  appellee. 

OREEN,  J.  It  is  beyond  all  question  that 
the  cause  of  the  unfortunate  Injury  suffered 
by  the  plalntlflC  was  the  act  of  Claggett  In 
throwing  the  burning  lamp.  That  he  was 
trying  to  tlurow  it  out  of  the  door  was  af- 
firmatively proved  by  the  plaintHTs  witness 
Monaghan,  and  was  not  at  all  disputed.  In 
the  passage  of  the  lamp  through  the  air,  it 
exploded,  according  to  the  testimony  of  Mon- 
aghan, and  the  burning  fluid  falling  upon  the 
plalntlfC  caused  his  injury.  It  is  suggested 
by  the  teamed  counsel  for  the  plalntlfl  that 
the  defendant  waa  negligent  in  merely  hav- 
ing the  gasoline  on  his  premises,  under  the 
provisions  of  the  act  of  May  15,  1874,  and 
that  this  would  be  sufficient  to  support  the 
allegation  of  negligence  upon  which  the  right 
of  recovoy  is  based.  But  an  examination  of 
the  act  does  not  support  the  ccmtention.  l%e 
first  section  provides  that  "no  refined  petro- 
tenm,  kerosene,  naphtha,  benzole,  gasoUne  or 
any  burning  fiuid,  be  they  designated  by 
whatsoever  name,  the  fire  teat  of  which  shall 
be  less  than  110  degrees  Fahrenheit  shall  be 
sold  or  ofTered  for  sale  as  an  illuminator  (or 
consumption  within  the  conunonwealtli  of 
Pennsylvania."  It  Is  voy  plain  that  this 
section  can  have  no  i^qdlcatlon  to  the  facts 
of  this  case.  There  was  no  proof  that  this 
gasoline  was  of  less  than  110°  Fahr.,  and 
there  was  no  evidence  that  the  defendant 
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dtber  sold  or  offered  for  sale  this  or  any 
other  gasoline.  He  was  therefore  not  sub- 
ject to  the  t«m8  of  this  section.  Section  8 
proTldes  that  "aU  benzine,  naphtha  or  any 
hydro-carbons  created  In  the  manufacture  oH 
refined  oil  fnKn  crude  petroleum,  or  other- 
wise manufactured,  shall  be  Inspected  '  and 
branded  'benzine,'  and  shall  not  be  kept  for 
sale  or  used  in  any  way  for  giving  light  to 
be  burned  In  lamps."  This  section  does  not 
include  gasoline,  nor  refer  to  it  in  any  way. 
Tbere  was  no  evidence  to  prove  that  the  gaa- 
ollne  used  by  the  defendant  was  ex^dosive, 
vithln  the  prohibition  of  the  act,  or  that  it 
was  necessarily  dangerous  for  use  in  lamps. 
Hie  fifth  section  of  the  act  merely  provides 
penalties  tor  violations  of  the  provisions  of 
tbe  act  It  la  i4>parent,  therefore,  that  the 
cbarge  of  negligence,  for  the  porposes  of  re- 
covery in  this  action,  cannot  be  sustained  by 
tbe  application  of  the  act  in  question. 

The  question  then  recurs,  was  the  defend- 
ant liable,  as  for  culpable  negligence,  on  ac- 
count of  the  act  of  his  employ^  In  throwing 
tbe  lamp  as  he  did?  It  is  not  to  the  purpose 
that  the  jury  might  have  found  the  defend- 
ant guilty  of  negligence  for  the  several  rea- 
sons mentioned  in  the  argument  for  the  ap- 
pellant, because  the  plaintiff's  injury  was  the 
manifest  result  of  the  throwing  of  tbe  lamp, 
and  not  of  any  of  the  other  matters  suggest- 
ed. The  inquiry  Is  thus  narrowed  by  the 
actual  state  of  the  testimony,  which  is  en- 
tirely undisputed.  The  principles  which  con- 
trol the  Judicial  contemplation  of  such  an 
act  are  extremely  simple,  and  thoroughly  well 
tattled.  The  testimony,  all  of  wtiich  was  In- 
troduced by  the  plaintiff,  clearly  shows  that 
the  act  of  the  employfi  who  threw  the  lamp 
was  done  at  a  moment  when  he  himself  was 
in  flames,  and  as  an  indispensable  and  urgent 
act  of  sdf-preservation.  He  was  endeavor- 
ing to  remove  the  lamp  from  the  room,— an 
entirely  proper  and  commmdable  action.  To 
do  this,  he  liad  taken  it  in  his  hands,  and 
w-as  proceeding  towards  the  door,  when  the 
flames  emitted  from  the  burning  fluid  attack- 
ed him,  and  threatened  him  with  most  se- 
rious, and  jiosslbly  fatal,  results.  To  escape 
from  this  calamity,  he  instinctively  threw  the 
lamp  from  him,  but  not  until  he  was  severely 
burned.  Soch  an  act,  done  in  such  extreme 
circumstances.  Is  not  to  be  adjudged  by  the 
roles  which  are  applicable  ordinarily  to  acta 
done  in  cool  blood,  with  time  and  opi>or- 
tunlty  for  tbe  party  to  consider  the  conse- 
<Itiences  and  the  methods  of  the  act  be  is 
about  to  do.  The  decisions  of  this  and  other 
courts  are  very  ntmierous.  In  the  application 
of  the  princlide  to  cases  In  which  persons 
suddenly  placed  in  positions  of  peril  and  im- 
pending danger  do  things  which  ordinarily 
would  be  acts  of  negligence.  The  same  prin- 
ciple applies  where  Innocent  third  persons 
sustain  injuries  from  acts  done  in  similar  cir- 
cumstances. The  doctrine  Is  well  expressed 
in  Pollock  on  Torts  (Ed.  1887,  star  page  149), 
thus:    "As  to  Injuries  received  by  an  Inno- 


cent third  person  from  an  act  done  in  self- 
defense,  they  must  be  dealt  with  on  the  same 
principle  as  accidental  harm  proceeding  from 
any  other  act  lawful  in  itself.  It  has  to  be 
considered,  however,  that  a  man  repelling  im- 
minent danger  cannot  be  exipected  to  use  as 
much  care  as  he  would  if  he  had  time  to  act 
deliberately."  A  suitable  illustration  of  tbe 
doctrine  Is  to  be  found  in  the  case  of  Brown 
V.  French,  104  Pa.  St  604,  where  we  held 
that  one  who,  in  a  sudden  emergency,  acts 
according  to  his  best  Judgm^it  or  who,  be- 
cause of  want  of  time  In  which  to  form  a 
Judgment,  omits  to  act  In  tbe  most  Judicious 
manner,  is  not  chargeable  with  negligence. 
Such  act  or  omission,  if  faulty,  may  be  called 
a  mistake,  but  not  carelessness.  The  plain- 
tiffs husband,  in  this  case,  attempted  to 
cross  the  Ohio  river,  in  a  skiff,  at  a  danger- 
ous place,  and  lost  the  control  of  bis  boat, 
which  fonled  a  barge  In  tow  of  a  steamer. 
Efforts  were  made  by  one  of  the  steamer's 
crew  to  rescue  him,  but  they  were  unavailing, 
and  be  was  drowned.  His  wife  brought  an 
action  against  tbe  owners  of  the  steamer  for 
damages  for  her  husband's  death,  alleging 
negligence  in  the  efforts  made  to  save  him. 
Gordon,  J.,  delivering  the  opinion,  said:  "Nev- 
ertheless, as  we  have  said,  an  attempt  was 
made  to  save  his  life.  Unfortunately,  it  was 
unsuccessful;  and  it  Is  now  said  that  the  ef- 
fort was  misdirected,  or  not  proi)erly  second- 
ed by  the  pilot  of  the  steamer;  that  tbe  boat 
ought  to  have  bem  backed.  Well,  let  It  be 
so,— that  by  a  maneuver  of  that  kind  this 
man's  life  could  have  been  saved;  does  It 
follow  that  it  was  an  act  of  carelessness  not 
to  have  done  so?  Certainly  not  Here  was 
an  accident  sprung  upon  the  pilot  for  wliich 
be  was  wholly  unprepared.  In  order  to 
avoid  the  consequences  of  it  he  must  flrst 
understand  accurately  its  nature  and  prob- 
able effect  He  must  then  determine  what 
was  best  to  be  done,  and  this  determination 
must  be  had  in  view  of  all  the  circumstances 
by  which  he  and  his  craft  were  surrounded. 
All  this  required  time,  but  the  time  allowed 
in  this  case  was  too  short  for  any  but  an  ex- 
ceptionally active  mind  to  entertain  and  exe- 
cute a  successful  plan  of  rescue.  Under  such 
circumstances,  we  cannot  agree  that  a  mis- 
take In  Judgment  is  an  act  of  carelessness." 
Just  so  in  the  present  case.  When  Claggett 
in  his  efftxt  to  remove  the  lamp,  discovered 
that  he  was  himself  in  flames,  and  therefore 
cast  it  from  him,  towards  the  door,  his  act 
must  be  regarded  as  being  done  upon  a  sud- 
den and  unexpected  emergency,  subjecting 
him  to  imminent  peril.  He  bad  no  time  to 
consider  what  was  best  to  be  done,  or  how 
he  could  best  avoid  doing  injury  to  others. 
His  Instinct  of  self-preservation  prompted 
him  to  cast  from  him  the  implement  which 
threatened  his  life,  and  for  so  doing  he  Is 
not  to  be  charged  with  an  act  of  negligence 
as  to  others.  In  the  celebrated  case  of  Scott 
V.  Shepherd,  2  W.  Bl.  892,  1  Smith,  Lead. 
Cas.  (9th  Ed.)  p.  737,  commonly  called  the 
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"Squib  CaBe,"  It  was  agreed  by  aJl  the  Judges 
thajt  the  intermediate  throwers  of  the  squib, 
between  the  flnt  thrower  and  the  plaintiff, 
were  not  liable  for  the  Injnry  to  the  plain- 
tiff, because  their  acts  were  done  in  self-de- 
fense. De  Grey,  O.  J.,  said:  "It  has  been 
urged  that  the  IntervMitlon  of  a  free  agent 
will  maJce  a  difference,  but  I  do  not  consider 
WllUs  and  Ryal  as  free  agents.  In  the  pres- 
ent case,  but  acting  under  a  compulsory  ne- 
cessity, for  their  own  safety  and  self-preeer- 
vatlon."  In  16  Am.  &  Bng.  Bnc.  Law,  396, 
tt  is  said:  *rrbere  Is  no  liability  for  an  In- 
jury Inflicted  by  one  person  upon  anotber, 
even  though  the  Injured  person  be  free  from 
fault,  If  the  cause  of  the  Injury  was  unusual, 
and  one  which  reasonable  and  careful  hu- 
man forealght  cosld  not  have  foreseen  as 
such,  and  which,  under  the  circumstances, 
such  care  and  foresight  eonld  not  have  guard- 
ed against.  Such  an  injury,  without  any 
want  of  ordinary  care  upon  the  part  of  the 
person  inflicting  It,  is  considered  an  Inev- 
liable  acddoit,''— citing  many  cases  1r  the 
notes.  In  the  case  of  Brown  ▼.  Kendall,  6 
Oush.  282,  tiw  pbUntUTs  and  the  defendant's 
dogs  w«re  fighting.  The  defendant  waa 
beating  tbem.  In  order  to  s^Mrate  them,  and 
the  plaintiff  waa  looking  on.  The  defendant 
retreated  backwards  from  befmre  the  dogs, 
striking  them  as  he  retreated,  and  as  he  ap- 
proached the  plaintiff,  with  his  back  towards 
him,  in  raising  tlie  stick  over  his  shoulder  In 
order  to  strike  the  dogs,  he  accidentally  hit 
the  plaintiff  In  the  eye,  Inflicting  a  severe 
injury.  It  was  held  that  the  act  of  the  de- 
fendant was  a  proper  and  lawful  act,  and  if 
he  used  all  proper  precautions  necessary  to 
the  exigency  of  the  case,  and,  in  raising  his 
stick  to  strike  the  dogs,  he  accidentally  hit 
the  plaintiff  In  the  eye  and  wounded  him, 
this  was  the  result  of  pure  accident,  or  was 
involuntary  and  unavoidable,  and  therefore 
the  action  would  not  He.  It  would  be  very 
easy  to  multiply  dtatlcms  to  the  same  effect, 
but  it  Is  quite  mmecessaty.  The  controlling 
principle  applicable  to  all  la  thwougfaly  fa- 
miliar, and  is  not  disputed.  In  our  opinloiik 
It  controls  the  determination  of  the  present 
Judgment  affirmed. 


WILTBANK  V.  TOBLBR  et  nx. 

(Supreme  Court  of  Pennsylvania.    April  26, 
1897.) 

Married  Wombs— Sdretysbip. 

Under  Act  June  8,  1893,  i  2  (Pnrd.  Dig. 
p.  1299,  pi.  24),  declaring  that  a  married 
woman  may  not  become  accommodation  In- 
dorser,  maker,  guamntor,  or  surety  for  anoth- 
er, a,  marriea  woman  is  incapacitated  to  enter 
into  one  of  the  prohibited  contracts,  and  hence 
she  cannot  Una  herself  aa  surety,  though  the 
debt  be  contracted  by  her  principal  for  the 
benefit  of  her  separate  estate. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 


Assumpsit  by  Thomas  8.  Wlltbank,  execu- 
tor of  Samuel  J.  Tobler,  deceased,  against 
George  Tobler  and  Oomella  V.  Tobler,  on  a 
note  made  by  defendants  Jointly  to  the  order 
of  plaintiffs  testator  for  $2,652.  From  a  Judg- 
ment for  plaintiff,  defendant  Cornelia  T.  To- 
bler appeals.    Reversed. 

The  defendant  George  Tobler  borrowed  from 
the  plaintiff's  decedent,  Samuel  J.  Potts,  at 
various  dates  between  August  12  and  No- 
vember 21,  1892,  various  sums  of  money,  ag- 
gregating $2,696,  and  gave  him  notes  and  due- 
bills  for  the  same.    The  note  dated  August 
12,  1892,  for  $1,000,  la  signed  by  George  To- 
bler, and  la  drawn  to  the  order  of  Samuel  J. 
Potts,  and  is  Indorsed  by  the  defendant  Cor- 
nelia V.  Tobler.    The  note  of  August  IS,  1892, 
for  $525,   is  signed  by   George  Tobler,   and 
drawn  to  the  order  of  Samuel  J.  Potts,  and  la 
Indorsed,  first,  by  Oomella  V.  Tobler,  and, 
second,  by  Samud  J.  Potts.    The  remaining 
duebUls  are  all  signed  by  George  'R>Uer  alone, 
and  his  wife's  name  does  not  appear  In  con- 
nection with   the   same.    On  May  2i,  1893, 
this  Indebtedness,  with  Interest  thereon  to  that 
date,  was  all  put  in  two  notes.    One  thereof 
was  dated  May  24,  1893,  at  four  months,  for 
$2,600,  and  signed  by  George  Tobler  and  Cor- 
nelia y.  Tobler,  and  payable  to  the  order  of 
Samuel  J.  Potts,   and  Indorsed  as  follows: 
"Pay  to  the  order  of  Thomas  8.  Wlltbank. 
Samuel  J. Potts;"  and  further  Indorsed:    "TThls 
note  is  renewed  by  one  of  $2,348,  and  one  of 
$252,    payable   at   four   months   from    date. 
9/27/93.    Thomas  S.  Wlltbank."    The  other 
of  said  notes  given  on  May  24,  1893,  was  at 
four  months,  to  the  order  of  Samuel  J.  Potts, 
and  signed  by  George  Tobler  and  Cornelia  V. 
Tobler,  and  was  for  $256.60,  Indorsed:    "Pay 
to  the  order  of  Thos.  S.  Wlltbank.    Samuel  J. 
Potts;"   and  further  Indorsed:   "This  note  Is 
paid  in  cash,  9/27/93."    On  September  27, 
1893,  the  defendants,  George  Tobler  and  Cor- 
nelia V.  Tobler,  executed  their  two  promis- 
sory notes,— one  thereof  being  at  four  months, 
to  the  order  of  Samuel  J.  Potts,  for  $2,348, 
and  Indorsed:    "Pay  to  the  order  of  Thos.  S. 
Wlltbank.   Saml.  J.  Potts.    Renewed  1/27/94, 
all  In  one  note;"   the  other  thereof  being  at 
four  months,  to  the  order  of  Samuel  J.  Potts, 
for  $252,  and  Indorsed:   "Pay  to  the  order  of 
Thos.   S.  Wlltbank.    Samuel  J.  Potts.    Re- 
newed 1/27/94,  all  In  one  note."    On  January 
27,  1894,  the  defendants  executed  their  prom- 
issory note,  at  four  months  after  date,  to  the 
order  of  Samuel  J.  Potts,  for  $2,652,  which 
was  the  renewal  of  the  two  last  above  men- 
tioned notes,  together  with  four  months'  Inter- 
est, $52,  and  Is  the  note  In  suit    This  note  is 
indorsed  for  collection:    '"1*08.  8.  Wlltbank, 
Executor  of  Samuel  J.  Potts,  Deceased."    At 
the  trial  of  the  case  the  plaintiff,  while  ad- 
mitting that  the  note  sued  upon  was  the  last 
of  the  series  of  renewals  hereinbefore  stated, 
and  represented  the  money  loaned  upon  the 
notes  and  duebills  made  by  George  Tobler. 
gave  evidence  tending  to  show  that  at  the  time 
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the  first  Joint  note  was  signed  by  Mr.  and  Mrs. 
Tobler.  May  24,  1893,  she  bad  admitted  tbat 
she  had  got  tbe  benefit  of  the  money  loaned  to 
her  biisband,  and  tbat  it  bad  been  used  to 
pgy  taxes,  Intncst,  and  repairs  on  ber  prop- 
«rty,  and  that,  therefore,  having  received  tbe 
benefit  of  tbe  mon^,  she  was  liable  for  it 
Hie  defense  contended  tbat,  inasmuch  as  the 
original  loans  had  been  made  on  the  credit  of 
the  husband,  and  not  on  the  credit  of  her  aep- 
uate  estate,  her  declaration  that  she  had  re- 
ceived the  benefit  of  the  money  did  not  create 
any  liability  upon  her,  as  It  was  not  a  con- 
tract within  the  scope  of  the  several  acts  of 
assemUy  authorizing  a  married  woman  to 
make  contracts  binding  upon  her  separate  es- 
tate, and  that  she  was  but  surety  for  her  bns- 
tiand,  and  therefore  expressly  prohibited  from 
making  such  a  contract,  and  tbat  there  was 
no  consideration  for  the  note  sued  upon  so  far 
as  Mrs.  ToUer  was  coocerned,  and  that,  tm- 
da  all  the  evidence  In  tbe  case,  the  verdict 
ahould  be  in  bet  favor.  Points  were  present- 
ed to  the  court,  which  were  refused,  raising 
these  qnesUons.  Tbe  camt  left  it  to  tbe  Jury 
to  say  whether  or  not  the  money  was  loaned 
to  Mrs.  TDtder  on  the  credit  of  her  Aeparate  es- 
tate, and  the  defense  contended  that  there  was 
no  evidence  in  the  case  that  justified  tbe  sub- 
misBloa  of  this  question  to  tbe  Jury,  and  that 
the  court  ought  to  have  given  a  binding  in* 
stmctlon  to  the  jury  to  find  a  verdict  for  tbe 
defendant  Mrs.  Cornelia  V.  Tobter. 

M.  Hampton  Todd,  for  appellant    A.  S.  L. 
Shields,  for  appellee. 

GRBEN,  J.  It  is  beyond  aU  qneetitni  that 
the  consideration  for  which  tbe  first  of  the 
large  notes  was  given,  the  one  of  May  24, 
ISeS,  for  $2,600,  was  the  several  notes  of  tbe 
appellant's  husband  given  at  different  dates 
prior  to  tbat  time.  Mrs.  Tobler  indorsed  two 
of  them,  btit  on  the  others  ber  name  did  not 
appear.  Tljese  fom:  duebilis  and  two  notes 
were  aggregated  into  one  new  note  for  92,- 
«00,  at  four  months,  dated  May  24,  ISOi. 
yfittea  that  fell  doe  two  new  notes  were  given, 
«ne  for  $2,348,  and  the  other  for  $252,  dated 
September  27, 1893,  and  at  their  maturity,  on 
January  27,  1S94,  the  note  in  suit  was  given 
for  $2,652,  the  aggregate  of  the  principal  and 
interest  of  the  last  two  preceding  notes.  All 
of  these  last-mentioned  notes  were  signed  by 
George  Tobler  and  Ck>melia  Y.  Tobler.  Mo 
new  or  fresh  consideration  of  any  kind,  other 
than  the  preceding  notes,  appeared  In  the 
case  in  any  way.  On  the  face  of  the  papers, 
therefore,  tbe  note  in  suit  was  signed  by  Mrs. 
Tobler  as  surety  for  ber  husband.  She  was 
not  tbe  maker  of  any  of  the  origtnal  notes 
which  were  signed  by  her  hustMind  alone,  and 
■he  was  indorser  only  on  the  two  upon  which 
her  name  did  appear.  The  present  action.  It 
must  be  borne  in  mind,  is  not  an  action  to  re- 
cover for  money  loaned.  It  is  an  action 
founded  eatchislvely  upon  the  note  of  Janu- 
ary 27,  1804.  It  is  true  the  amended  atate- 
ffient  of  tbe  plaintlfC's  cause  of  action  con- 


tains an  averment  that  the  note  was  given  to 
secure  a  loan  of  $2,652,  which  was  made  by 
Potts  to  Mrs.  Tobler  for  the  payment-of  inter- 
est taxes,  and  repairs  of  her  separate  real  es- 
tate, but  the  action  is  nevertheless  upon  tbe 
note  as  tbe  note  of  the  wife.  UndM  the  act  ot 
1848,  it  was  repeatedly  held  tliat  a  married 
wmnan  could  not  give  a  valid  obligation  for 
mcmey  loaned,  although  the  loan  was  made 
for  the  express  purpose  of  enabling  her  to  pay 
for  land,  or  for  the  removal  of  liens,  or  tbe 
payment  of  repairs  or  taxes,  or  for  improve- 
ments of  her  separate  real  estate.  Glyde  v. 
Kelster,  82  Pa.  St  85;  Brunner's  Appeal,  47 
Pa.  St  67;  Helper  v.  Helfrlckw:,  42  Pa.  St 
325;  SchloBser's  Appeal,  58  Pa.  St.  49S;  Sel- 
lers V.  Helnljaugb,  117  Pa.  St  218,  11  AU. 
560.  In  Glyde  v.  Kelster  the  bond  was  given 
for  necessaries,  and  we  held  it  was  void,  al- 
though she  would  be  liable  for  the  debt  if 
contracted  directly  by  ber.  In  Brunner's  Ap- 
peal the  bond  was  given  for  the  improvement 
of  her  real  estate,  in  Helper  v.  Helfricker  for 
money  borrowed  for  the  purchase  of  land,  and 
in  SchloBser's  Appeal,  for  tbe  extinguishment 
of  a  lien;  but  all  were  held  void,  because,  as 
the  law  then  was,  a  married  woman  could  not 
give  a  valid  bond.  In  S^ers  v.  Heinbaugb 
{decided  in  1887)  a  married  woman  was 
bound,  with  sureties,  for  the  payment  of  mon- 
ey borrowed  and  used  for  tbe  repair  and  Im- 
provement of  her  separate  real  estate.  The 
sureties  paid  the  bond,  and  brought  an  action 
against  their  principal  to  recover  tbe  money 
Iiald  by  them  as  her  sureties,  and  we  held 
there  could  be  no  recovery.  All  of  those  deci- 
sions proceeded  upon  tbe  idea  that  tbe  mar- 
ried woman  could  not  make  a  valid  obligation 
for  any  of  the  several  purposes  mentioned,  and 
therefore  she  was  not  liable.  It  was  the  want 
of  the  contractual  capacity  to  make  such  an 
Instrument  tbat  relieved  her  of  any  obliga- 
tion. Since  the  acts  of  1887  and  1883  ber  con- 
tractual capacity  has  been  very  greatly  en- 
larged, and  we  have  cbeerfully  held  her  bound 
by  her  contracts  to  the  full  extent  of  her  lia- 
bility under  those  acts.  But  tbe  liability  set 
up  In  the  present  case  is  still  subject  to  stat- 
utory prohibition.  Tbe  act  of  June  8,  1898,  | 
2  (Purd.  Dig.  p.  1299,  pi.  ^;  P.  L.  344),  which 
is  the  sotiree  of  her  present  oKitracting  pow- 
er, also  contains  a  peremptory  prohibition  in 
tbe  following  words:  "But  she  may  not  be- 
come accommodation  indorser,  maker,  guar- 
antor, or  surety  for  another."  This  species  of 
liability  she  is  still  miaUe  to  Incur,  and  hence 
her  inability  to  make  such  contracts  must  be 
adjudged  upon  the  same  principles  and  au- 
thorities that  were  applicable  prior  to  the  new 
legislation.  Governed  by  those  principles,  and 
acting  upon  those  authorities,  there  is  no 
room  for  any  argument  or  discussion  upon  the 
question  of  her  liability.  As  there  was  not 
then,  and  Is  not  now,  any  contracting  ca- 
pacity upon  which  such  a  liability  can  be 
founded,  it  does  not  exist  In  Patrick  v. 
Smith,  165  Pa.  St  526,  80  Atl.  1044,  this  view 
was  enforced  where  a  very  ingenious  method 
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of  evading  the  act  was  devised.  But  we  look- 
ed beyond  the  method,  and  refused  to  enforce 
the  liability  of  Indorsement  by  the  wife  of  a 
draft  in  favor  of  her  husband,  although  she 
drew  the  proceeds  of  the  draft  from  the  bajik, 
which  discounted  it  by  her  personal  check 
in  favor  of  her  husband,  and  subsequently 
gave  her  own  note  for  the  unpaid  part  of  the 
draft,  and  again  drew  the  proceeds  by  her 
personal  check  in  favor  of  her  husband.  Our 
Brother  Dean,  deUverlng  the  opinion,  said, 
speaking  of  the  act  of  1893:  "This  act  de- 
clared a  married  woman  might  bind  herself 
by  many  contracts  which  theretofore  she  could 
not  legally  make,  yet  It  expressly  continued  her 
disability  to  become  an  accommodation  Indor- 
ser,  guarantor,  or  surety  for  another.  •  •  • 
Formerly  her  capacity  to  contract  was  excep- 
tional and  her  disability  general.  Now  hex 
disability  la  exceptional  and  her  capacity  gen- 
eral. •  •  •  Her  liability  is  not  determined 
alone  by  the  tonn  of  the  obligation;  If  the  ob- 
ject was  to  evade  the  disability  created  by  the 
statute,  the  fact,  not  the  form,  will  determine 
her  liability.  •  •  •  The  whole  transac- 
tion was  a  transparent  device  adopted  by  the 
plaintiff  and  the  husband  to  evade  an  ex- 
press statutory  enactment,— to  create  by  form 
a  liability  where  by  law  none  in  fact  existed." 
In  the  present  case  there  was  no  device  of  any 
kind  by  which  to  avoid  the  effect  of  the  stat- 
ute. The  liability  sought  to  be  enforced  is  a 
direct  Gomtiact  of  saretyship,  and  upon  such 
a  contract  there  is  no  liability,  unless  we 
choose  to  set  aside  the  positive  terms  of  an 
express  statute,  which,  as  a  matter  of  course, 
we  will  not  do.  The  case  of  the  plaintiff  is  not 
helped  in  the  least  degree  by  the  effort  to  show 
that  the  debt  was  contracted  for  the  benefit 
of  the  wife's  separate  estate.  Some  of  the 
cases  already  cited  were  far  more  meritorious 
than  this  in  this  respect.  Nevertheless  we 
held  uniformly  that  there  could  be  no  recov- 
ery, for  the  fundamental  reason  that  there 
was  no  capacity  to  make  the  particular  in- 
strument which  was  sought  to  be  enforced, 
although  there  was  capacity  to  incur  the  kind 
of  indebtedness  for  which  tiie  instrument  was 
given.  Aa  this  is  a  proceeding  to  enforce  the 
payment  of  on  instrument  which  is  in  Itself  a 
contract  of  suretyship  only,  we  are  obliged  to 
hold  that  there  can  be  no  recovery.  The  case 
of  In  re  Spotts'  Estate,  156  Pa.  St  2831,  27  Ati. 
132,  has  no  application.  The  recovery  there 
waa  based  upon  a  direct  loan  of  money  to  the 
wife,  for  which,  of  course,  she  was  liable. 
The  assignments  of  error  are  all  sustained. 
Judgment  reversed. 


CONSHOHOCKEN  TUBE   CO.  v.   PHILA- 
DELPHIA &  B.  R.  CO.  et  al. 
(Supreme   Court   of  Pennsylvania.     April  26, 
1897.) 

OABNISBMENT — I1IDBBTEDNE38     OF    OaRNISBBBS  — 
QUESTION  FOB  JOHT. 

Where  defendant  in  garnishment  discloses 
an  indebtedness  for  goods  furnished  on  order 


sent  to  defendant  in  judgment,  hut  there  was 
an  uncertainty  as  to  whether,  under  the  evi- 
dence, the  goods  were  in  fact  furnished  by  such 
defendant,  and  whether  the  garnishee  was  not 
indebted  to  third  parties  for'  such  goods,  it 
made  an  issue  for  the  jury,  and  It  was  error 
to  direct  a  verdict  against  the  f;amishee  for 
only  a  portion  of  the  goods  so  delivered  to  It. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  Conshohocken  Tube  Compa- 
ny against  the  Iron  Car  E}quipment  Compa- 
ny, in  which  the  Fhiladelidila  &  Reading 
Railroad  Company,  and  Joseph  S.  Harris  and 
others,  receivers,  were  summoned  as  gar- 
nishees. From  a  Judgment  entered  on  a  ver- 
dict directed  by  the  court  in  favor  of  plain- 
tiff, and  against  the  garnishees,  for  part  only 
of  the  amount  claimed  by  plaintiff  to  be  due 
from  the  garnishees,  plaintiff  appeals.  Re- 
versed. 

Henry  M.  Tracy  and  D.  Webater  Doaghe^ 
ty,  for  vpdilaBt  J.  S.  Clark  and  R.  C.  Dale, 
for  appellees. 

McCOLLUM,  J.  Ttae  Oonshohocken  Tube 
Company,  having  a  claim  against  the  Iron 
Car  Elqulpftient  Company,  issued  a  writ  of 
foreign  attachment  for  the  collection  of  it 
and  summoned  the  Philadelphia  A  Reading 
Railroad  Company  and  its  receivers  as  gar- 
nishees. The  plaintiff,  having  obtained  Judg- 
ment against  the  defendant,  proceeded  in  due 
course  to  ascertain  whether  the  garnishees 
were  Indebted  to  the  latter,  and,  if  so,  ia 
what  amount.  The  garnishees,  in  their  an- 
swers to  the  interrogatories  filed  by  the  plain- 
tiff, admitted  an  indebtedness  of  $4,^6.65 
for  railroad  supplies  furnished  on  orders  sent 
to  and  apparently  filled  by  the  defendant,  but 
they  also  stated  in  their  answers  that  they 
were  informed  that  the  orders  were  In  fact 
flUed,  and  the  money  due  for  the  supplies  fur- 
nished on  them  was  claimed  by  the  Railroad 
Blqulpment  Company.  Judgment  was  enter- 
ed against  the  garnishees,  and  from  it  an 
appeal  was  taken  to  this  court  where  the 
Judgrment  was  reversed,  "with  Instructions  to 
the  court  below  to  discharge  the  rule  for 
Judgment  against  the  garnishees,  and  pro- 
ceed to  determine  the  right  of  the  claimant 
the  Railroad  Equipment  Company,  to  the 
fund  attached,  by  an  issue  to  be  tried  before 
a  Jury."  Conshohocken  Tube  Co.  v.  Iron  Car 
Equipment  Co.,  167  Pa.  St  595,  SI  Atl.  95a 
On  the  trial  of  the  Issue  thus  directed,  the 
court  below  Instructed  the  Jury  to  render  a 
verdict  for  the  plaintiff  for  the  sum  of  one 
hundred  and  fifty-six  dollars.  The  case  Is 
now  before  us  on  appeal  by  the  plaintiff,  the 
Conshohocken  Tube  Company,  from  the  judg- 
ment entered  on  the  verdict  The  plaintiff 
contends  that  the  Issue  involved  a  question 
of  fact  which  should  have  been  passed  upon 
by  the  Jury.  This  contention  is  well  founded 
if  the  evidence  warranted  a  verdict  for  a 
larger  sum.  It  is  quite  clear  froAi  the  an- 
swers to  the  interrogatories  and  the  testimo- 
ny of  Jones  that  the  garnishees  understood 
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tbat  the  snppUes  were  famished  by  the  Iron 
Car  Elqnlpment  Company,  and  that  the  pay- 
ments made  to  Post,  Martin  &  Co.  and  to 
Post  &  Pomeroy  on  account  were  made  to 
them  as  Its  agents.  The  bill  of  April  4,  1893, 
for  (156,  and  on  which  a  recovery  was  allow- 
ed,  was  for  sappUes  bought  of  the  Iron  Car 
Equipment  Comi>any,  and  was  paid  by  the 
reoelTers  to  Post  &  Pomeroy  on  the  80th  of 
August,  1894.  The  bills  rendered  against  the 
receivers  under  date  of  Jnly  28,  1894,  for  sup- 
idles  furnished  In  1898,  and  amounting  to  the 
emn  of  $1,201.34,  were  made  payable  "to 
Post  &  Pomeroy,  Ac.  the  Iron  Car  Equipment 
Company,"  and  approved  by  the  treasurer  of 
said  company.  These  bills,  considered  In 
connection  with  the  contract  or  agreement 
of  September  4,  1890,  between  the  Iron  Car 
Equipment  Company  and  the  Philadelphia  & 
Reading  Ballroad  Company,  were  certainly 
consistent  with  and  corroborative  of  the  un- 
derstanding or  belief  of  the  garnishees  that 
the  suppUes  were  furnished  by  the  former. 
Nothing  appeared  In  any  of  the  bills  rendered 
for  suHilles  to  Indicate  that  they  were  fur- 
nished by  another  company  or  party.  Tht 
(mly  witness  who  testified  In  support  of  the 
claim  of  the  Ballroad  Eiqalpment  Company 
to  the  fimd  attached  was  John  D.  Reynolds, 
"^ho  was  a  derk  in  the  office  of  Post,  Ifar- 
tin  ft  Co.,  who  were  succeeded  by  Post  ft 
Pomooy."  His  testimony  was  all  there  was 
in  the  case  tending  in  any  degree  to  show 
that  the  Railroad  Equipment  Company  fur- 
nished any  part  of  the  supplies  or  was  enti- 
tled to  any  part  of  the  fund.  It  was  in 
some  respects  self-contradictory  and  unsatis- 
factory. As  It  WOB  the  only  support  of  the 
only  claim  which  denied  the  plalntUfa  right 
to  the  fund.  It  was  for  the  consideration  of 
the  Jury,  In  connectlcm  with  the  evidence 
tending  to  show  that  the  supplies  were  fur- 
nished by,  and  the  money  due  on  account  of 
them  belonged  to,  the  Iron  Car  Equipment 
Company,  at  the  time  the  fund  was  attached. 
The  learned  court  below  therefore  erred  In 
the  instruction  CMnpIained  of.  Judgment  re- 
versed, and  venire  facias  de  novo  awarded. 


PENNSYLVANIA  CO.  FOR  INSTJRAJ^CES 

ON  LIVES  ft  GRANTING  ANNUITIES 

V.  FRANKLIN  FIRE  INS,  CO. 

(Supreme  Coort  of  Pennsylvania.    April  19, 
1897.) 

EqtriTT— JORiSDioTiox  —  Ai>(()OATB  Remcdt  at 

Law — ^Loss  bt  Fraud  op  Tbiko 

Pbrsoh— Liability. 

L  Equity  has  inrlsdiction  of  a  bill  a^inst 
a  corporation  which  has  transferred  on  its 
books  stock  of  plaintiff  on  the  production  of 
the  certiiBcates  and  forged  powers  of  attor- 
nej,  which  bill  prays  for  the  cancellation  of  the 
transfer  and  the  reissue  of  the  stocli  to  plaintiff, 
or,  in  the  alternative,  for  payment  to  him  of 
the  value  of  the  stock. 

2.  Where  a  father  permitted  his  son,  who  as- 
listed  him  in  business,  to  have  access  to  a 
ranlt  in  which  were  kept  sitarcs  of  stock  held 


by  the  father  and  another  as  trustees,  and  the 
son  procured  a  transfer  of  the  stock  on  the  cor- 
poration's books  by  producing  the  certificates 
and  forged  powers  of  attorney  from  the  trus- 
tees, the  father  is  not  bound  to  bear  the  loss, 
rather  than  the  corporation,  because  of  the 
rule  that,  where  one  of  two  innocent  persons 
must  suffer  a  loss  from  the  fraud  of  a  third,  the 
loss  must  I>e  borne  by  the  one  whose  negligence 
enabled  the  third  person  to  commit  the  fraud. 
3.  The  fact  that  a  father,  as  trustee  of  an 
estate,  has  authorized  his  son,  in  some  instan- 
ces, to  write  his  name  to  powers  authorizing  a 
sale  or  transfer  of  securities,  does  not  warrant 
the  inference  that  snch  authority  was  given 
as  to  certificates  of  stock  belonging  to  the  es- 
tate, but  having  no  connection  with  such  other 
securities. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  the  Pennsylvania  Company  for  In- 
surances on  Lives  &  Granting  Annuities,  trus- 
tee and  administrator  with  the  will  annexed 
of  the  estate  of  Charles  H.  Baker,  deceased, 
against  the  FranlUin  Fire  Insurance  Com- 
pany, to  cancel  the  transfer  of  shares  of  stocls 
In  defendant  company,  or  for  an  order  on  de- 
fendant to  pay  to  plaintiff  the  value  of  such 
stock.  From  a  decree  In  favor  of  plalntur, 
defendant  appeals.    Affirmed. 

Arthur  BIddle  and  George  W.  Blddle.  tor 
appellant  John  Hampton  Barnes,  George  Tuck- 
er BUstham,  and  John  G,  Johnson,  for  appellee. 

DEAN,  J.  •  Charles  H.  Baker,  a  resident  of 
Philadelphia,  died  In  September,  1872,  pos- 
sessed of  an  estate  valued  at  $700,000.  He 
disposed  of  It  by  a  will,  of  which  he  appoint- 
ed his  widow,  Elizabeth,  and  his  two  sons,. 
John  R.  and  Charles  H.,  executors,  and  also 
constituted  them  trustees  of  a  large  residuary 
estate  for  his  grandchildren.  Charles  H.  died 
In  1887.  Elizabeth,  widow  of  testator,  al- 
though living  In  1890,  at  the  commencement 
of  these  proceedings,  owing  to  her  advanced 
age  and  physical  infirmities  had  for  several 
years  ceased  to  perform  any  duties  as  execu- 
trix or  trustee;  thus  leaving  the  entire  man- 
agement to  her  son  John  R.  Baker,  who  at 
that  date  (1880)  had  reached  the  age  of  72 
years.  For  the  transaction  of  the  business  of 
the  estate,  an  office  was  maintained  In  the 
dty,  which  was  occupied  most  of  the  time  by 
John  R,  Baker,  Jr.,  son  of  the  executor.  He 
was  38  years  of  age  In  ISOO,  the  date  of  the 
filing  of  this  bill,  and  for  8  years  had  as- 
sisted lUs  father  as  an  active  agent  in  conduct- 
ing the  affairs  of  the  e8tat&  Although  a  mem- 
ber of  the  bar,  he  bad  never  practiced.  His 
principal  business  was  that  of  a  speculator 
and  dealer  in  stocks,  hi  which,  so  far  as  suc- 
cess is  measured  by  quick  and  large  gains  in 
money,  he  had,  for  a  time,  been  successful. 
The  father  reposed  confidence  In  the  son; 
gave  him  power  of  attorney  to  oversee  and 
manage  his  bank  accounts,  as  executor;  also, 
to  collect  the  income  of  the  many  securities  of 
the  estate.  He  also  Intrusted  him  with  the 
key  to  the  box  In  which  the  securities  of  the 
estate  were  kept  The  box  was  in  a  safe  of 
a  trust  company,  to  which  the  son  had  right 

Digitized  by  VjOOQIC 


192 


87  ATLANTIC   BBPORTBB. 


(Pa. 


of  access.  The  large  speenlatlona  of  the  son 
in  the  stock  market  eventually  turned  out 
badly,  and  In  the  panic  following  the  Baring 
failure  In  1880  he  was  financially  ruined,  and 
fled  the  country.  It  was  then  discovered  that 
he  had,  by  means  of  false  representations  as 
to  his  authority,  and  by  forgery  of  his  father's 
name  as  executor  to  powers  of  attorney,  ap- 
propriated and  lost  a  r&j  large  part  of  the 
securities  belonging  to  the  trust  estate. 
Among  these  were  60  shares  of  the  capital 
stock  of  the  Franklin  Fire  Insurance  Com- 
pany (this  appellant),  the  market  value  of 
which,  at  that  time  being  about  $400  pec 
share.  The  certificates,  numbered  6,  13,  and 
31,  had  been  issued  to  Charles  H.  Baker  in 
1832,  1839,  and  1810,  and  had  stood  In  his 
name  on  the  books  of  the  company  until  1890, 
when  they  were  transferred  by  the  company 
to  bankers  and  brokers  of  John  R.  Baker,  Jr.; 
the  old  certificates  being  taken  up  and  can- 
celed, and  new  ones  Issued  by  the  company 
to  the  transferee.  The  authority  to  the  com- 
pany for  the  transfer  was  the  production  of 
the  original  certificates,  accompanied  by  three 
powers  of  attorney  purporting  to  be  executed 
by  Elizabeth  Baker  and  John  R.  Baker,  ex- 
ecutors. These  powers  of  attorney  were  for- 
geries. Upon  petition  of  the  surviving  execu- 
tors and  trustees,  the  letters  testamentary  to 
them  were  on  8th  December,  1890,  vacated, 
and  letters  with  the  will  annexed  were  Issued 
to  this  plaintiff,  who,  on  the  facts  stated, 
filed  this  bill  ag^Unat  the  company  for  a  can- 
cellation of  the  transfer,  and  the  reissue  to  It 
of  a  new  cntlflcate  for  the  BO  shares  of  stock, 
or  for  an  order  on  defendant  to  pay  to  It  the 
value  of  the  same,  with  Interest  The  de- 
fendant, In  answer,  denied  the  fact  of  forgery, 
and  the  right  of  plaintifC,  under  all  the  facts, 
to  a  decree.  The  case  was  referred  to  John 
A.  dark,  Elsq.,  as  master,  who  heard  the  tes- 
timony fully,  and,  on  his  findings  of  fact  and 
condustons  of  law,  suggested  a  decree  that 
defendant  be  ordered  to  deliver  to  plaintiff  a 
new  certificate  for  the  50  shares,  or  pay  to 
plaintiff  the  value  of  the  same,  with  Interest 
from  January  10,  1891.  To  this  report  nu- 
movus  exceptions  were  filed  by  defendants, 
which  were  overruled  by  the  court  below,  the 
report  of  the  master  confirmed,  and  decree 
made  >a  suggested  by  him.  From  that  de- 
cree we  have  this  appeal.  Appellant  places 
of  record  S3  formal  assignments  of  error, 
which,  it  is  conceded  In  the  argument,  in  sub- 
stance, are  covered  by  three  propositions:  (1) 
Equity  was  without  Jurisdiction  to  entertain 
the  bill.  (2)  Defendant's  action  in  making  the 
transfer  was  caused  by  the  gross  and  culpa- 
ble negligence  of  John  R.  Baker,  the  executor 
and  trustee.  Therefore  he  should  suffer  the 
loss,  if  the  powers  of  attorney  were  forged 
or  fraudulent  (3)  The  evidence  did  not  show 
the  signatures  of  the  executors.  If  written  by 
John  R.  Baker,  Jr.,  were  so  written  without 
the  authority  of  the  executors. 

As  to  the  first  proposition,  unquestionably, 
plaintiff,  on  the  lacts,  might  have  brought  a 


common-law  action  against  the  defendant, 
and  have  recovered  the  damages  sustained 
by  the  unauthorized  transfer  of  the  stock; 
and,  if  the  sole  prayer  for  relief  here  was 
for  a  money  decree,  such  remedy,  by  plain- 
tiff's admission,  would  have  been  adequate, 
because  equity,  In  granting  the  prayer,  would 
give  nothing  further  than  the  event  of  a 
common-law  action.  But  this  prayer  is  in 
the  alternative.  The  primary  relief  sought 
by  plaintiff  is  a  restitution  of  the  particular 
chattel  of  which  the  estate  has  been  defraud- 
ed. The  defendant  Is  a  trustee  of  the  capital 
of  -all  its  shareholders.  The  evidence  of  such 
trusteeship  to  the  contributor  who  has  paid 
his  money  is  the  trustee's  stock  certificate. 
This  paper  defendant  has  illegally  canceled 
and  destroyed,  thus  severing  all  connection 
between  the  shareholder  and  the  trustee, 
and  depriving  htm  of  all  rights  and  priv- 
ileges as  a  shareholder.  He  does  not  want 
money,  but  Insists  on  his  rights  under  his 
contract  of  membership  in  the  corporation, 
and  the  privileges,  present  and  future,  to 
which  he  is  entitled  by  virtue  of  member- 
ship; and  be  asks  this,  not  from  strangers 
to  his  contract,  who  owe  him  no  duty  in 
this  particidar,  but  from  his  trustee,  who, 
though  bound  to  protect  his  right,  yet  has, 
without  authority,  destroyed  the  evidence  of 
it  An  action  at  law,  in  this  view,  would 
be  an  Inadequate  remedy,  and  he  la  not 
bound  to  resort  to  it  To  oust  jurisdiction 
in  equity,  '^t  [the  remedy]  must  be  complete; 
that  is,  it  must  attain  the  full  end  and  Jus- 
tice of  the  case;  it  must  reach  the  whole 
mischief,  and  secure  the  whole  right  of  the 
party,  in  a  perfect  manner,  at  the  present 
time  and  in  the  future."  Story,  Bq.  Jnr.  | 
33.  And  on  this  ground  equitable  Jurisdic- 
tion, in  suits  by  shareboldera  against  the 
CMTporatlon,  has,  on  like  prayers,  been  fre- 
quently sustained,  both  in  the  English  courts 
and  our  own.  Baxtam  r.  Railroad  (3o.,  38  Ch. 
Dlv.  458;  Telegraph  Oo.  v.  Davenport  97 
U.  S.  369;  C!onyngham'8  Appeal,  67  Pa.  8t 
474;  Appeal  of  Brush  Electric  Co.,  114  Pa. 
St  674,  7  Atl.  794.  We  affirm  the  jurisdic- 
tion of  equity  in  this  case  on  the  ground 
that  defendant  is  a  trustee  for  its  sharehold- 
er, the  estate  of  Charles  H.  Baker,  as  to 
these  50  shares  of  capital  stock;  that  its 
legal  duty  was  not  only  to  properly  man- 
age and  protect  the  amount  of  capital  con- 
tributed by  Charles  H.  Baker,  but  also  to 
protect  his  title  thereto,  so  far  as  to  permit 
no  fraudulent  or  unauthorized  transfer  of 
such  title  on  Its  books,  or  any  unaathorlzed 
cancellation  of  his  certificate.  In  all  of  the 
cases  cited  by  appellant  where  equity  re- 
fused to  take  Jurisdiction  because  there  was 
an  adequate  remedy  at  law,  the  real  con- 
tention was  between  antagonistic  claimants 
to  shares  of  stock  on  contracts  of  sale  or 
transfer  between  the  parties. 

To  sustain  the  second  assignment.  It  Is 
sought  to  bring  the  case  within  the  principle 
that,  "where  one  of  two  Innocent  persona  must 
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suffer  a  hMS  from  the  fraud  of  a  third,  the 
loss  must  be  borne  by  the  one  whose  negli- 
gence enabled  the  third  peraon  to  commit  the 
fraud."  In  the  leading  case  (Young  v.  Orate, 
4  BlDg.  253),  decided  70  years  ago,  this  mle 
was  beld  applicable  to  a  transaction  between 
a  bank  and  Its  cuatomer.  There  the  drawer 
of  a  check  had  signed  a  number  of  them,  and 
gave  them  to  his  wife,  to  be  by  her  filled  In 
with  the  amomits  to  be  paid  different  parties. 
She  filled  In  one  with  the  words,  "fifty  pounds, 
two  shillinga,"  In  the  middle  of  the  line;  "fifty" 
commencing  with  a  soutU  "f,"  with  ample 
space  before  It  for  the  words  "three  hundred 
and,"  which  were  fraudulently  inserted  by 
the  party  to  whom  the  check  was  delivered. 
Being  cashed  by  the  banker,  the  court  held  the 
]£68  must  fUI  on  the  customer,  saying:  "Un- 
doubtedly, a  banker  who  pays  a  forged  check 
is,  in  general,  bound  to  pay  the  amount  agitln 
to  tils  customer,  because  In  the  first  Instance 
lie  pays  without  authority;  *  *  *  yet.  If  It 
be  the  fault  of  the  customer  that  the  banker 
pays  more  than  be  ought,  he  cannot  be  called 
on  to  pay  again."  This  case  has  been  follow- 
ed both  In  Kngland  and  the  United  States; 
notably  by  this  court  In  Garrard  t.  Haddaa, 
67  Fa.  St  82.  But,  while  some  of  the  deci- 
sions carry  the  rule  beyond  Its  original  scope, 
the  later  ooes  restrict  It  to  cases  between  a 
bank  and  Its  customei;p.  Toung  t.  Grote  Was 
reconsidered  In  Scbolfield  v.  Earl  of  Landons- 
bOFOugb  [1806]  App.  Gas.  514,  and  In  Bank  of 
Ireland  t.  BJyan's  Cbarltles,  6  H.  L.  Cas. 
409,  and  its  authority  limited  to  cases  where 
the  customer  has  misled  his  bonk  by  want  of 
ordinar/  caution  in  drawing  his  check,.  bUl> 
or  note.  And  doubtless  the  rule  In  some  cases 
would  apply  to  other  than  strictly  conmiercial 
transactions.  If,  in  the  case  before  us,  the 
father,  being  the  IndlTidual  owner  of  stock, 
had  executed  and  dellyered  to  the  son  pow- 
ers of  attorney  authorizing  its  transfer,  leav- 
ing blanks  for  the  description  of  the  stock,  to 
be  afterwards  filled  In  by  the  son,  with  verbal 
directions  fOr  the  transfer  of  a  particular  stock 
other  than  that  of  the  Franklin  Fire  Insur- 
ance Company,  and  the  son  had  fraudulently 
filled  the  blank  with  the  description  of  the 
last-named  stock,  It  might  be  truly  said,  the 
father's  neglect  having  caused  the  loss,  he 
alone  should  suffer.  The  signatures  being 
genuine,  the  father  alone  could  detect  the 
fraud,  and  he  having  conferred  on  the  son,  as 
concerned  third  persons,  unlimited  power  to 
defraud.  In  Justice  he  alone  should  suffer.  But 
the  supposed  case  is  not  the  one  before  us. 
The  distinction  between  the  one  In  band  and 
Toung  y.  Orote  is  not  only  made  clear  by  the 
recent  limitation  of  that  rule,  but  also  be- 
cause there  never  was  a  time  when  that  prin- 
ciple was  applicable  to  these  facts.  Under 
the  rule  of  the  company,  the  transfer  could 
only  be  made  under  the  authority  of  the  own- 
er, evidenced  by  a  power  of  attorney,  and  on 
the  production  of  the  original  certificate.  As- 
1  omlng,  what  was  without  doubt  the  fact,  that 
both  parties  wece  innocent  of  any  Intentional 
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fault  or  neglect,  what  anlnt«ntlonaI  failure  in 
duty  caused  the  loss?  Because,  unless,  in  the 
particular  transaction  with  reference  to  this 
defendant,  the  executor  dther  did  something 
he  ought  not  to  have  done,  or  did  not  do  some- 
thing he  should  bave  done,  there  was  no  neg- 
lect. Tested  by  this  standard,  where  was  tte 
neglect  of  the  father?  It  Is  answered,  he  in- 
trusted to  his  son  the  key  of  the  box  in  which 
were  the  securities.  But  what  business  was 
that  of  defendant?  The  securities  did  not  pass 
by  delivery.  Possession  gave  no  title.  So  far 
as  perpetrating  a  fraud  was  concerned,  the 
manual  possession  of  the  son  could  cause  in- 
oonvenlence,  but  no  loss  to  anybody.  The 
criminal  was  powerless,  without  the  signa- 
tures of  his  father  and  grandmother  to  the  au- 
thority for  transfer.  The  defendant'  was  not 
the  owner  of  the  securities,  and  bad  no  such 
Interest  in  them  as  would  warrant  it  In  exact- 
ing from  the  executor  vlglUmce.  We  are  not 
now  q;)eaklng  of  the  liability  of  the  father  to 
his  cestuls  que  trustent,  the  equitable  owners. 
That  arises  wholly  out  of  a  fiduciary  relation, 
and  is  tested  by  other  rules.  He  occupied  no 
such  relation  to  this  defendant  He  was  not 
trustee  for  it  of  this  stock.  He  owed  to  It  no 
other  duty  thar  he  owed  to  the  general  pub- 
lic. We  bave  never  understood  that  the  widest 
aiq[>llcatlon  of  the  principle  of  Young  v.  Grote 
warranted  the  general  public  in  demanding 
that  the  owner  of  a  chattel  shall  by  his  vigi- 
lance protect  It  from  criminals,  or,  if  he  neglect 
to  do  so,  shall  suffer  the  loss;  that  is.  If  the 
owner  of  a  stoloi  horse  found  him  in  posses- 
sion of  another,  the  one  in  possession  could 
maintain  his  claim  by  answering:  "I  bought 
the  horse,  not  knowing  he  was  stolen,  from 
your  servant  to  whom  you  Intrusted  the  key 
of  your  stable.  Your  negligence  in  trusting  a 
dishonest  servant  caused  the  loss,  and  there- 
fore I  will  keep  your  property."  Yet  this  Is 
the  logical  conclusion,  if'  Totmg  v.  Grote  is  ap- 
plicable to  these  facts.  While  not  intending  to 
relax  any  of  the  rules  which  hold  trustees  to 
a  strict  accountability  to  the  beneficiaries  of 
the  trust  funds,  we  will  not  enlarge  that  lia- 
bility so  as  to  protect  those  who  deal  in  the 
trust  funds  from  the  consequences  of  their  own 
neglect  We  are  clear,  the  executor  failed  In 
no  duty  owing  by  him  to  this  defendant  and 
It  Is  by  no  means  clear  he  was  even  negligent 
towards  those  for  whom  he  was  trustee.  In 
the  city  of  Philadelphia  to-day,  is  there  a  sin- 
gle estate  of  the  magnitude  of  this  one,  ap- 
proaching a  million  of  dollars,  where  the  legal 
trustee  or  custodian  of  it  does  not  necessarily, 
in  performing  his  duties,  act  through  agents, 
clerks,  or  secretaries,  who  must  frequently 
have  access  lO  the  securities,  and  opportuni- 
ties for  embezzlement?  Without  such  aids, 
could  any  trustee  of  such  large  interests  effi- 
ciently perform  his  duty?  Every  corporation 
assuming  the  duties  of  executor,  trustee,  or 
guardian  of  estates  acts  only  through  agents, 
from  president  to  messenger  boy;  and  It  Is 
within  the  physical  power  of  eacsh,  at  times. 
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to  appropriate  the  trust  secnrltles.  The  legal 
trustee  Is  an  artificial  person,  who  can  act  on- 
ly through  agents.  Courts  and  testators,  when 
ezerdslng  the  power  of  appointment,  endeavor 
to  select  a  solvent  corporation,  conducted  by 
reputable  agents,  but  no  further  care  can  be 
exercised.  Any  one  of  these  agents  may  act 
dishonestly;  and,  until  we  are  endowed  with 
prevision,  no  possible  care  can  guard  against 
all  unfaithfulness.  The  father  bad  confidence 
In  his  son's  Integrity  and  business  ability,  and 
intrusted  to  him  largely  the  active  manage- 
ment of  this  estate,  but  did  not  relinquish  his 
own  judgment  or  supervision.  The  son  gross- 
ly betrayed  the  confidence  reposed  in  him. 
This  was  discovered  only  when  an  examina- 
tion of  the  security  box  demonstrated  it  was 
empty.  There  is  no  evidence  that  before  this 
he  bad  any  reason  to  believe  bis  son  was  not 
capable  and  worthy  of  trust  Up  until  the 
crash  came,  the  son's  integrity  was  not  ques- 
tioned by  any  one.  Brokers,  bankers,  and  this 
defendant  acc^ted  the  forged  papers,  which 
they,  from  the  very  nature  of  the  transactions, 
must  have  known  effected  an  appropriation  of 
the  securities  of  the  estate  of  Cliarles  H.  Baker 
for  the  benefit  of  John  R.  Baker,  Jr.,  without 
a  suspicion  tliat  the  transfers  were  unauthor- 
ized by  his  father,  the  trustee,  and  wlthouteven 
inquiry  as  to  the  genuineness  of  the  fraudu- 
lent powers.  When  all  the  business  world  with 
whom  he  was  brought  so  closely  In  contact 
In  his  many  dealings— a  world  whose  percep- 
tions were  not  dulled  by  affection,  but  sharp- 
ened by  Interest— thought  he  was  honest,  there 
is  no  reason  tor  assuming  the  father  should 
have  deemed  him  otherwise.  To  our  minds, 
no  fault  or  neglect  on  the  part  of  John  R. 
Baker,  the  father,  is  shown;  and,  if  there  was 
such  fault  in  trusting  the  son  with  the  key  to 
the  box,  tliat  fault  did  not  occasion  the  loss. 
The  defendant  suffers  from  the  crime  of  a 
forget,  made  possible  because  the  son  could 
write  his  father's  name,  not  because  the  far 
ther  Intrusted  him  with  a  key,  and  t>ecause, 
it,  without  Inquiry,  accepted  forged  signatures 
as  genuine. 

The  tliird  assignment,  that  the  evidence  does 
not  show  the  signatures  were  written  without 
the  authority  of  John  R.  Baker,  is  in  direct 
conflict  with  the  finding  of  the  master.  A  cer- 
tain power  of  attorney  for  the  transfer  of  city 
loans,  to  which  was  afiBxed  wliat  purported 
to  be  the  signature  of  the  father  as  executor, 
Incorrectly  described  the  loan  in  the  body  of 
the  instrument.  The  transfer  clerk  of  the 
bank  called  upon  the  father  to  have  the  de- 
crlption  corrected,  which  was  done,  and  the 
authority  reaffirmed  by  the  father  after  the 
correction.  This  was  without  examination  of 
the  signature  to  ascertain  whether  it  was  gen- 
uine, for  Its  genuineness  was  assumed  by  both 
the  bank  officer  and  the  executor.  That  the 
father,  in  view  of  the  large  number  of  papers 
he  had  signed  authorizing:  transfers  and  chan- 
ges of  investments,  might,  without  examina- 
tion, fall  to  recollect  that  he  had  not  signed 
this  particular  one,  and  assume  the  simulated 


stgnatnre  to  be  genuine,  is  altogether  probable; 
and,  in  view  of  all  the  testimony  relating  to 
the  transaction,  the  master  so  finds,  and  says: 
'l^ere  is  no  evidence  in  the  case  to  show  that 
Jolm  R.  Baker  ever  authorized  his  son  to  sign 
bis  name  to  transfers  of  stock  or  bonds  be- 
longing to  any  estate  for  which  be  was 
trustee."  It  is  only  necessary  to  say  that  a 
perusal  of  the  whole  evidence  amply  warrant- 
ed this  conclusion.  But  even  if  the  father  bad 
authorized  the  son,  in  some  instances,  to  write 
his  name  to  a  power  authorizing  a  sale  or 
transfer  of  some  other  security,  having  no 
connection  with  these  60  shares  of  stock,  tliat 
fact  would  not  warrant  the  Inf er^ce  that  suck 
authority  had  been  given  in  this  case.  The 
case  of  Telegraph  Oo.  t.  Davenport,  97  IT.  S. 
869,  has  been  cited  by  appellees  as  a  atse 
closely  resembling  this  one  in  Its  facts;  ruUng 
that,  even  where  the  securities  of  a  trust  es- 
tate have  been  unlawfully  transferred  by  a 
dishonest  agent  of  a  negligent  trustee,  such 
negligence  does  not  estop  the  cestnis  que 
trustent  from  successfully  asserting  In  equity 
their  right  to  the  property.  In  view  of  what 
we  have  said,  It  Is  not  necessary  to  discuss  or 
decide  this  point,  although  the  opinlmi  of  Jus- 
tice Field  In  the  case  cited,  and  our  own  au- 
thorities (Bohlen's  Estate,  75  Fa.  St.  30o; 
GnUlou  T.  Peterson,  89  Pa.  St  163),  would 
seem  to  sustain  this  view.  The  decree  of  the 
court  below  is  affirmed.  In  thus  affirming  the 
decree,  primary  and  altematlTe,  we  express 
no  opinion  as  to  whether,  In  an  equity  proceed- 
ing, it  Is  all  plaintiff  might  clahn.  It  ia  suf- 
ficient to  say,  appellee  has  taken  no  exertion 
to  It 


CLAD  et  al.  v.  PAI8T. 

(Supreme  Court  of  Pennsylvania.    May  8, 
1897.) 

CODRTS— JUWSDICTIO:*— ISJDSCTIOS. 

A  court  which  has  jarisdiction  of  the  par- 
ties may  enjoin  a  threatened  trespass  on  land 
lying  in  another  county. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Bill  by  Valentine  (^ad  and  another  to  en- 
Join  Charles  Palst  from  obstructing  a  high- 
way. From  a  decree  dismissing  the  bUl,  com- 
plainants appeaL    Reversed. 

Thomas  DIehl,  for  appellants.  Charles  C 
Townsend  and  Charles  R.  Maguire,  for  ap- 
pellee. 

McCOIiLUM,  J.  The  learned  referee  pre- 
pared a  report  in  which  he  recommended  a 
decree  In  conformity  with  the  prayer  of  tb^ 
bill.  After  argument,  on  exceptions  to  the 
report,  he  concluded  that  as  the  right  of 
way  dedicated  by  the  defendant  to  public 
use  was  in  Chester  county,  where  the  plain- 
tiffs resided,  and  the  residence  of  the  defend- 
ant was  in  Montgomery  county,  the  court  in 
which  the  bill  was  filed  had  no  Jarisdiction 
of  the  matters  complained  of  In  it    He  a<~ 
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cordlngly  modified  his  report,  and  recom- 
meuded  a  decree  disinlssing  the  bill,  and  di- 
viding the  costa  between  the  parties.  The 
learned  court,  on  exceptions  to  the  report  as 
modified,  held  that  the  question  of  jurisdic- 
tion should  have  been  decided  In  favor  of 
tbe  plaintiff.  In  so  holding,  the  court  was 
clearly  right.  The  parties  being  within  the 
Jarisdlction  of  the  court,  the  court  will,  under 
ordinary  circumstances,  grant  relief  even  in 
reference  to  a  subject-matter  beyond  tbe  ter- 
rltorlal  cognizance  of  the  court.  Fenn  ▼. 
Lord  Baltimore,  1  Yes.  Sr.  444;  Vaugban  v. 
Barclay,  6  Wbart  302;  Munson  v.  Tryon,  6 
Pblla.  395;  Jennings  Bros.  &  Co.  t.  Beale, 
158  Pa.  St  283,  27  AtL  948;  Boper  t.  Boper,  8 
Tenn.  Ob.  53;  Parkes  v.  Farkes,  Id.  647; 
Wood  V.  Warner,  15  N.  J.  Bq.  81;  Topp  t. 
White,  12  Helsk.  165;  Manufacturing  Co.  t. 
Worster,  23  N.  H.  462;  De  Klyn  v.  Watkins, 
3  Sandf.  Ch.  186.  Tbe  case  of  Morris  v. 
Remington,  1  Pars.  Eq.  Cas.  387,  which  was 
cited  by  the  referee  as  warranting  the  modi- 
fication of  bis  first  rei>ort,  was  clearly  inap- 
plicable to  the  case  In  hand,  and  not  opposed 
to  the  rule  under  which  the  court  had  juris- 
diction to  enter  a  decree  restraining  the  de- 
fendant from  obstructing  the  highway  men- 
tioned in  the  bill.  We  need  add  nothing  fur- 
ther to  what  was  said  by  tbe  court  below  re- 
upectlng  jurisdiction.  0%e  court,  however, 
thought  tbat  the  defendant  was  entitled  to 
bave  tbe  bill  dismissed  at  the  costs  of  the 
plaintiffs,  because  he  averred  In  his  answer 
to  it  tbat  be  did  not  Intend  to  build  a  school- 
bouse  on  tbe  strip  of  land  In  question  with- 
out their  consent,  and  because,  in  its  opinion, 
this  part  of  bis  answer  had  not  been  over- 
thrown by  the  evidence.  This  view  of  the 
case  does  not  appear  to  have  been  suggested 
tiT  any  exception  before  the  court,  and  it 
!>eem8  to  have  entirely  overlooked  or  disre- 
garded tbe  referee's  finding  of  facts.  He 
distinctly  found  that,  "prior  to  the  filing  of 
the  bill,  the  defendant  threatened  to  build  a 
Khoolhouse  upon  one  end  of  tbe  boulevard, 
which  would  materially  affect  its  use  as  a 
highway,  and  would  permanently  Injure  the 
plaintiffs."  Besides,  the  defendant's  aver- 
ment In  this  particular  must  be  considered  in 
connection  wHh  otber  averments  In  bis  an- 
swer and  bis  testimony  in  the  case.  These, 
no  considered,  are  clearly  evincive  of  a  pur- 
pose on  his  part  to  appropriate  the  strip  of 
land  In  question  for  bis  exclusive  benefit,  in 
plain  disregard  of  his  dedication  of  it  to  pub- 
lic use,  and  of  the  representations  on  which 
he  sold  the  lots  to  the  plaintiffs.  His  testi- 
mony respecting  dedication  was  uncorrobo- 
rated, and  flatly  opposed  by  his  own  acts  and 
the  testimony  of  many  respectable  and  dis- 
interested witnesses.  But  it  is  uot  necessary 
to  diacusv  or  specifically  refer  to  the  evi- 
dence applicable  to  the  Issues  of  fact  made 
by  tbe  bill  and  answer.  We  have  i;ead  and 
considered  tbe  wbole  of  It,  and  our  conclu- 
sion Is  tbat  It  fully  sustains  the  referee's 
finding  of  facts,  and  warrants  and  requires 


a  decree  restraining  the  defendant  from  ob- 
structing or  interfering  In  any  manner  with 
the  free  use  by  the  public  of  the  boulevard 
or  highway  In  question.  Decree  reversed, 
and  record  remitted  to  tbe  court  below,  with 
direction  to  enter  a  decree  in  accordance 
with  this  opinion;  tbe  costs  to  be  paid  by 
tbe  appellee. 


ALLEN  V.  BOBOUQH  OP  DU  BOIS. 

(Supreme  Court  of  Pennsylvania.     May  8, 

1897.) 

DBrECTiVB    Sidewalks  —  CoNTsiBUToaT    Neoli- 

OBNCB. 

Whether  plaintiff.  In  going  on  a  sidewalk, 
knowing  it  was  in  a  bad  condition,  the  danger, 
however,  not  lieing  obvious,  instead  of  going 
in  the  road,  or  on  the  other  side  of  the  street, 
where  there  was  no  pavement,  was  guilty  of 
contributory  negligence,  is  a  question  for  the 
Jury. 

Appeal  from  court  of  common  pleas,  dear- 
field  coimty. 

Action  by  WlUiam  Allen  against  the  bor- 
ough of  Du  BolB  for  injury  from  defective 
sidewalk.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

The  <^lnIoD  of  the  court  below  on  dischar- 
ging rule  for  new  trial  is  as  foUows:  "A 
careful  investtgatlon  of  this  case,  and  an 
examination  of  the  authorities  bearing  upon 
the  question  raised  on  the  trial,  satisfles  us 
tbat  it  was  a  proper  case  to  be  determined 
by  a  Jury.  We  believe  tbe  court  could  not 
have  assumed  the  responsibility  of  deter- 
mining it  upon  tbe  law  and  facts  without 
grave  error.  Tliat  the  walk  in  question  was 
out  of  repair,  and  had  been  in  an  unsafe 
condition  for  a  long  time,  appears  clearly 
from  the  evidence;  and  that  sufiictent  time 
had  elapsed  to  visit  the  borough  officials 
with  constructive  notice  also  appears.  It  is 
the  function  of  the  jury  to  pass  upon  the 
question  of  the  negligence  of  the  defendant 
The  evidence  of  tbe  plaintiff's  Intoxication 
was  very  slight  and  there  was  very  little,  if 
anything,  to  warrant  a  jury  in  finding  that 
he  was  guilty  of  contributory  negUgence  by 
reason  of  the  manner  in  which  he  passed 
over  this  board  walk.  So,  there  can  be  no 
complaint  of  the  jury  having  found  with 
him  on  those  questions.  Whether  the  plain- 
tiff was  warranted  In  undertaking  to  pass 
over  the  defective  walk,  in  the  light  of  the 
knowledge  he  had  of  Its  condition,  is  the  only 
question  upon  which  there  can  be  any  doubt; 
and  we  believe  that  was  a  question  of  fact 
for  the  jury,  and  not  one  of  law  for  the 
court  There  was  no  pavement  on  the  op- 
posite side  of  the  street  over  which  he  could 
have  gone.  He  could  have  avoided  thi» 
pavement  only  by  taking  the  wagon  road 
around  it  Had  the  danger  been  apparent  to 
him,  this  would,  of  course,  have  been  his 
duty.  While  he  knew  that  the  material  of 
which  tbe  walk  had  been  constructed  was 
more  or  less  rotten,  and  tbat  some  of  the 
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boards  had  become  k>oaened,  yet  It  does  not 
aiipear  that  tbere  was  manifest  danger  In  at- 
tempting Its  passage.  Tlie  walk  bad  been  In 
this  condition  for  a  long  time.  CMhers  had 
been  constantly  using  it,  and  no  accidents 
had  occurred,  so  far  as  we  know.  The 
boards  were  In  place,  and  there  was  nothing 
to  indicate  to  the  plaintiff  that  he  could  not 
safely  pass  over  It,  as  he  bad  done  many 
times  before.  We  do  not  understand  that  it 
is,  under  all  circumstances,  the  duty  of  a 
pedestrian  to  go  out  of  his  way  to  avoid  a 
defective  pavement.  Bu<fli  Is  unquestionably 
the  rule  where  the  danger  is  apparent. 
Where,  however,  as  in  this  case,  the  risk  Is 
not  obvious,  it  becomes  a  question  of  fact 
for  the  determination  of  the  Jury  whether  or 
not  there  Is  contributory  negligence  in  the  at- 
tempted passage-  Believing,  therefore,  that 
to  b*ve  withdrawn  tills  question  from  the 
Jury  wooild  have  been  error,  and  being  ctm- 
vlnced  that  every  question  of  fact  was  fully 
and  fairly  submitted  to  them,  we  do  not  think 
It  would  be  just  to  sustain  this  rule,  and  give 
the  defendant  a  second  chance  before  a  Jury. 
Foiker  v.  Sandy  Lake  Borough,  130  Fa.  St. 
123,  18  Atl.  600,  supports  the  conclusion  we 
have  reached.  See,  also.  Township  of  King- 
ston V.  aibbons  (Pa.  Sup.)  6  Atl.  115.  The 
rule  for  a  new  trial  is  discharged." 

T*e  following  are  the  assignments  of  er- 
ror: "(1)  The  court  erred  in  not  afflrmhig 
defendant's  first  point:  That  if  plaintiff, 
knowing  the  sidewalk  to  be  in  a  bad  condi- 
tion at  the  time  the  accident  happened,  and 
went  on  the  walk  with  that  knowledge,  be 
was  guilty  of  contributory  negligence,  and  Is 
not  entitled  to  recover.'  (2)  The  court  erred 
ta  not  aflSrmlng  defendant's  third  point,  -which 
point  and  the  ruling  thereon  are  as  follows: 
rtliat  if  plaintiff,  knowing  the  walk  to  be  In 
a  bad  condition,  walked  over  the  pavement 
In  company  with  his  son,  and  the  son,  11ft- 
.Ing  a  loose  board,  tripped  plaintiff,  thereby 
causing  the  Injury,  plaintiff  was  guilty  of 
contributory  negligence,  and  is  not  entitled  to 
recover.'  Answer:  'Refused.  Whether  the 
plaintiff  used  due  and  proper  care  In  passing 
over  this  walk  I  submit  to  you,  and  I  refer 
you  to  what  I  have  said  In  the  general  charge 
bearing  upon  this  question.'  (3)  The  court 
erred  In  not  affirming  defendant's  fourth 
point:  TbaX,  there  being  a  safe  way  around 
the  defective  walk,  the  plaintiff  was  bound 
to  use  that  way;  and,  if  be  took  the  walk, 
he  was  guilty  of  contributory  negligence,  and 
not  entitled  to  recover  in  this  case.'  (4)  Tbe 
court  erred  in  not  affirming  defendant's  fifth 
point:  'From  all  the  evidence,  the  verdict 
should  be  for  tbe  defendant'  (5)  The  court 
erred  In  his  general  charge  to  the  jury,  in 
stating  that  'I  cannot  say  to  you  that,  at  the 
point  where  the  injury  was  received,  the  con- 
dition of  this  pavement  was  so  dangerous  as 
to  be  perfectly  apparent  to  the  public;  that 
its  condition  was  such  that  be  ought  to  have, 
beyond  doubt,  foreseen  that  this  Injury  would 
occur  to  him  by  an  attempted  passage  over 


It,  and  therefore  should  have  taken  the  wag- 
on road.'  (6)  The  court  erred  in  hts  gen- 
eral charge  to  the  jury,  as  follows:  It  is 
contended  by  the  defendant,  further,  that, 
even  though  you  should  find  tliere  was  no 
contributory  negligence  In  this  plaintiff  at- 
tempting to  pass  over  that  walk,  yet  he  was 
negligent  In  tbe  manner  In  which  he  attempt- 
ed the  passage,  under  the  circumstances  of 
the  case,  being  acqiialnted,  as  he  was,  with 
the  condition  of  the  walk.  ThaX,  again,  is 
a  question  for  yon  to  determine.  If  he  was 
Justified  in  undertaking  tills  passage,  did  he 
proceed  over  It  carelessly?  Would  a  prudent 
man  have  inssed  this  place  as  he  did?  The 
defense  contends  that  he  ought  not  to  have 
taken  the  Inside;  that  It  was  because  of  his 
permitting  his  boy,  who  was  with  him,  with 
a  lantern,  to  take  the  outside  of  tbe  pave- 
ment,—because  of  his  taking  the  Inner  side, 
—that  this  injury  occurred.  It  is  perhaps 
true  that,  if  the  positions  had  been  reversed, 
the  Injury  would  not  have  occurred  to  Wil- 
liam Alien.  It  mdgttt  have  occurred  to  the 
boy,  or  It  might  not*  •• 

W.  C.  Pentz,  for  aopellant  A.  L.  Cole 
and  H.  A.  Moore,  for  appeUeo. 

PBR  GUKIAM.  According  to  tbe  practi- 
cally undisputed  evideace,  tbe  boxoogb  of- 
ficials were  grossly  negligent  In  permitting 
tbe  board  walk  in  qnestloa  to  remain  so  long 
in  aa  unsafe  condition;  and  doubttess  the 
Jury  bad  no  difficulty  In  finding  tint  defend- 
ant's negligence  in  that  regard  was  the  prozi- 
mate  cause  of  pJaintUTs  injury.  But  it  is 
contended  th»t  the  evldenoe  of  plaintiff's  con- 
tributory negligence  was  sucb  as  to  make  it 
the  duty  of  tbo  ooort  to  withdraw  tbe  case 
from  tbe  Jury,  by  directtng  a  verdict  for  de- 
fendant This  ppaition  Is  untenabte.  Wlille 
there  was  some  testimony  tending  to  show 
that  plaintiff  failed  to  exercise  that  degree 
of  care  tltat  an  ordinarily  prudent  man  would 
have  done  in  tbe  drcHmstances,  H  was  clear- 
ly for  the  C0BBtdM<ation  ot  tbe  Jury,  and  to 
them  it  was  rightly  submitted.  The  state  of 
the  evidence  was  not  sudi  as  would  have  Jus- 
tified the  court  In  declaring,  as  nuitter  of  law. 
that  plaintiff  was  guilty  of  cobtrlbatory  neg- 
ligence. The  qasBtlons  Invulved  were  both 
questions  of  fact,  which  the  Jury  alone  eouhl 
legally  determine;  and  they  were  according- 
ly submitted  to  them,  with  substantially  cor- 
rect and  adequate  instructions.  Nether  of 
the  specifications  of  error  is  sustained.  Judg- 
ment affirmed. 


WEIGHT  V.  JOBDAN. 

(Supreme  0>urt  of  Pennsylvania.    AptO  26, 
1887.) 

LiMiTATioira— Patment  op  IsprnasT — ^BvioB^ica 

Note  in  salt  is  snfflciently  identified  as 
that  on  which  payment  ot  interest  was  made 
within  six  years,  ao  as  to  prevent  bar  of  tht? 
Btatnte,  though  plaintiff  held  two  notes  of  de- 
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fendant,  and  the  receipt  for  the  payment  recited 
merely  that  it  was  "on  account  of  interest  on 
note,  plaintiff's  evidence  that  payment  of  that 
date  was  for  intersBt  on  note  in  soh  being  un- 
contradicted. 

Appeal  from  conrt  of  common  pleas,  Phlla- 
delidila  comity. 

Action  by  Wi!Bam  Wright  against  Charles 
H.  Jordan.  Tadgment  for  plaiutitF.  Defend- 
ant appeals.    AfBrmed. 

Joseph  P.  MeCuIlen,  for  appellant.  Geo. 
W.  Shoemaker  and  Mr.  Hunn,  for  appellee. 

GREEN.  J.  The  learned  judge  of  the  court 
below  Instructed  the  Jury  that  If  they  believ- 
ed that  Interest  was  paid  on  the  note  In  suit 
within  six  years  from  the  time  the  suit  was 
brought  the  plaintiff  had  a  right  to  recover 
the  amount  of  the  note  with  interest  to  date. 
That  this  Instruction  was  absolutely  correct 
Is  not  even  questioned  by  the  learned  counsel 
for  the  appellant.  The  Jury  did  believe  that 
hiterest  was  so  paid,  and  rendered  a  verdict 
for  the  plaintiff  for  the  full  amount  of  his 
claim.  There  is  therefore  no  question  in  the 
case  except  whether  there  was  sufficient  evi- 
dence before  the  Jury  to  Justify  them  in  ren- 
dering th^r  verdict  A  careful  reading  of  the 
testimony  convinces  us  that  no  other  ver- 
dict would  have  satisfied  the  demands  of  the 
testimony.  The  facts  testified  to  were  entire- 
ly imdisputed.  There  was  no  contradiction 
of  the  positive  testimony  of  the  plaintiff,  that 
the  last  payment  of  interest  on  the  note  In 
suit  was  made  on  the  28th  of  April,  18S7, 
which  was  less  than  six  years  before  the  ac- 
tion was  brought  The  written  receipt  for 
that  payment  was  given  in  evidence,  and  it 
expressed  on  its  face  the  fact  that  It  was  "on 
account  of  IntOTest  on  nota"  This  was  not 
at  an  disputed  by  the  defendant  although  he 
was  alive  and  competent  to  testify.  But  he 
DOW  claims  that  there  were  two  of  his  notes 
tn  the  hands  of  the  plaintiff  at  that  time, 
each  for  $10,000,  and  that  the  receipt  does 
not  Identify  the  particular  note  on  which  the 
payment  of  interest  was  made.  While  it  la 
true  that  the  receipt  does  not  in  language  de- 
ECTibe  the  particular  note  on  which  the  In- 
terest was  then  paid,  the  other  testimony  in 
the  case  proves  most  conclusively  that  it  was 
paid  on  this  Identical  note  In  suit  It  Is  not 
at  all  necessary  to  repeat  the  testimony  in 
detail.  It  was  not  contradicted  in  the  least 
degree,  either  by  the  defendant  or  by  any 
witness  in  his  behalf.  The  plaintiff  swore 
positively  that  the  Interest  paid  on  April  28, 
1^S7,  was  paid  on  this  particular  note,  and 
the  defendant  did  not  pretend  to  deny  or  even 
dispute  it  But  the  circumstances  testified  to 
by  the  plaintiff  were  quite  as  convincing  as 
bis  potitlve  testimony.  Thus  he  testified 
fully  that  he  had  a  note  for  |10,000,  given  by 
tbe  defendant  in  1884,  at  four  months,  which 
was  the  last  renewal  of  a  note  for  the  same 
axnomit  originally  given  four  and  a  half  years 
before,  and  renewed  every  four  months  there- 
after.   Tbe  plaintiff  and  defendant  had  been 


partners  during  that  time,  and  dissolved'  their 
relation  on  Jnne  6,  1886.  On  that  date  they 
bad  a  settlement  which  showed  an  indebted- 
ness of  the  defendant  to  the  plaintiff  of  $16,- 
744.78,  besides  some  securities  which  the  de- 
fendant owed  to  the  plaintiff.  In  making 
their  settlement  the  new  note,  now  in  suit 
was  given  payable  in  two  years  after  date, 
the  old  note  was  to  be  given  up,  a  duebill  for 
the  securities  was  given,  and  $3,000  of  Buf- 
falo bonds  were  delivered  by  defendant  to 
plaintiff.  The  defendant  also  agreed  to  pay 
the  plaintiff  $10  a  week  on  account  of  Inter- 
est on  the  new  note  for  $10,000,  the  one  now 
in  suit.  Tbe  plaintiff  agreed  to  surrender  the 
old  $10,000  note  the  next  day,  and  undertoolc 
to  deliver  it,  but,  being  unable  to  find  the  de- 
fendant, it  was  not  then  delivered,  and  after- 
wards, on  account  of  other  matters  subse- 
quently'discovered,  the  plaintiff  retained  it 
Tbe  defendant  at  once  commenced  paying  in- 
terest on  the  new  note  in  small  suras  of  $10 
and  $20,  and  continued  doing  so  until  on 
April  28,  1887,  the  last  of  these  payments  of 
Interest  was  made,  and  then  the  defendant 
told  the  plaintiff  he  would  not  pay  him  any 
more.  This  is  tbe  plain  story  of  the  interest 
payments  as  testified  to  by  the  plaintiff,  and 
in  no  manner  contradicted  or  denied  by  the 
defendant  It  is  useless  to  prolong  the  dis- 
cussion. Not  only  was  there  ample  testl- 
DMHty  to  Justify  the  verdict  of  tbe  Jury,  but 
any  other  verdict  would  have  been  In  entire 
disregard  of  the  whole  weight  of  the  evi- 
dence. The  defendant  not  contesting  tbe 
truth  of  the  testimony,  argues  that  it  was  not 
sufficimt  to  identify  the  particular  note  on 
which  the  Interest  payments  were  made,  and 
cites  the  cases  of  Landis  v.  Both,  109  Pa. 
C21,  1  AtL  49,  and  Burr  v.  Burr,  28  Pa.  Bt 
2S4,  in  support  of  his  contentlMi.  It  is  only 
necessary  to  say  that  the  facts  of  those  cases 
have  no  analogy  to  tbe  facts  of  this,  and  they 
are  therefore  not  applicable.  Tbe  diflScnlty 
in  those  cases  was  the  absence  of  testimony 
identifying  the  debt  as  to  which  the  payment 
was  made,  while  here  there  is  an  abundance 
of  testimony  both  positive  and  circumstan- 
tial, and  of  the  most  convincing  character, 
fully  Identifying  the  note  on  which  the  pay- 
ment was  made.    Judgment  affirmed. 


FULLAM  V.  KOSB. 

(Supreme  Court  of  Pennsylvania.    May  3, 
1897.) 

SviDBNoa— Cbhok  to  be  Used  as  Tbst  Papbb^ 
Trial— tssTRUcTioss—KviDBNOB  to  Support. 

1.  The  statement  of  a  witness  that  the  sig- 
nature to  a  checli  shown  him  "looks  lilie"  the 
signature  of  the  person  whose  name  is  signed  to 
it  does  not  justify  the  admission  of  the  check 
as  a  test  paper. 

2.  In  an  action  by  an  executor  on  a  sealed 
instrument,  merely  produced  by  plaintiff,  it  was 
error  for  tne  court  to  state  in  die  instructions 
that  the  paper  "was  found  among  the  belong- 
ings of"  testator. 
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8.  It  was  error  to  charge  that  the  omission 
from  the  inrentory  of  the  paper  in  suit  was  suf- 
ficiently accounted  for  by  the  statement  of 
plaintiff's  counsel  "that  it  was  a  disputed  mat- 
ter, and  therefore  it  was  not  counted  among 
the  assets,"  where  there  was  nothing  in  the 
evidence  on  which  to  base  the  statement. 

4.  It  was  error  to  charge,  after  referring  to 
the  paper  in  suit  as  evidence  in  support  of 
plaintiff's  claim,  that  there  was  "in  addition  to 
that  certain  corroborative  evidence  which  is 
based  upon  the  assumed  good  character  of 
deceased,  in  the  absence  of  testimony  on  which 
to  base  any  assumption  of  deceased's  character 
from  which  inferences  in  favor  of  plaintiffs 
claim  might  be  drawn  by  the  jury. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Richard  Pullam,  executor  of  the 
estate  of  lAike  Otis,  deceased,  against  Anna 
Maria  Rose,  on  a  sealed  Instrument  acknowl- 
edging the  deposit  of  money  with  d^endant, 
payable  on  demand.  From  a  Judgment  in 
favor  of  plalntlft,  defendant  appeals.  Re- 
versed. 

J.  C.  Gallen  and  S.  Davis  Page,  for  appel- 
lant   James  E.  Gorman,  for  appellee. 


STERRETT,  C.  J.  This  case  was  here 
three  years  ago  on  defendant's  appeal  from 
the  former  Judgment,  and  Is  reported  in  180 
Pa.  St.  47,  28  AU.  497.  Its  salient  features 
—especially  as  to  questions  of  fact  presented 
by  the  testimony  in  the  court  below— «Te 
substantially  the  same  now  as  they  were 
then,  and  hence  special  reference  thereto.  In 
this  connection,  is  unnecessary.  Un  the  lajst 
as  on  the  former  trial,  the  right  of  the  plain- 
tiff to  recover  depended  on  questions  of  fact 
which  it  was  the  exclusive  province  of  the 
Jury  to  determine  from  the  somewhat  con- 
flicting testimony  Iiefore  them.  It  was  there- 
fore the  duty  of  the  learned  trial  Judge  to 
fairly  and  impartially  submit  the  case  on  all 
the  evidence  with  such  instructions  as  were 
calculated  to  guard  the  respective  rights  of 
both  parties  without  unduly  prejudicing  the 
claims  of  either.  The  burden  of  defendant's 
complaint  is  that  this  was  not  done.  Our 
consideration  of  the  ruling  complained  of  in 
the  first  specification,  and  of  the  entire 
charge,  Including  the  excerpts  therefrom  re- 
cited In  the  second  to  the  sixth  specifica- 
tions, inclusive,  has  satisfied  us  that  this 
complaint  is  not  entirely  unfounded.  The 
check  referred  to  in  the  first  specification 
was  erroneously  admitted  in  evidence  with- 
out proper  proof  of  the  signature  of  Luke 
Otis,  deceased,  the  alleged  drawer  thereof, 
and  was  afterwards  Improperly  used  to 
the  prejudice  of  the  defendant.  The  check 
In  question  having  been  shown  to  Mi- 
chael Rose,  one  of  defendant's  witnesses,  on 
his  cross-examination,  he  was  asked:  "Is 
that  Luke  Otis'  signature?"  His  answer 
was;  "It  looks  like  it"  Without  asking 
him  whether  he  believed  the  signature  to  be 
genuine  or  not,  or  offering  any  proof  what- 
ever as  to  its  genuineness,  the  check  was  of- 
fered in  evidence  and  admitted  under  ex- 


ception. Subsequently  it  was  used  as  a  test 
paper  for  the  purpose  of  contradicting  and 
discrediting  defendant's  witnesses.  In  that 
part  of  the  charge  recited  In  the  second 
specification,  the  court  In  submitting  the 
check  to  the  Jury,  said,  among  other  things: 
"The  plaintiff  puta  in  this  check  of  Mr.  Otis, 
and  it  is  for  you  to  make  a  comparison  of 
those  signatures."  It  is  scarcely  necessary 
to  say  that  this  was  clearly  erroneous,  and 
manifestly  prejudicial  to  the  defendant  The 
answer  of  the  witness  that  the  signature 
shown  him  "looks  like"  the  signature  of  Luke 
Otis,  without  more,  was  wholly  Insufficient 
to  Justify  the  admission  of  the  check  in  ev- 
idence for  any  purpose,  especially  fwr  the 
purpose  of  being  used  as  a  test  paper.  It 
was  not  even  shown  that  the  witness  was 
sufficiently  acquainted  with  the  signature  of 
Luke  Otis  to  express  any  opinion  as  to  the 
genuineness  of  the  signature  in  question,  nor 
was  he  asked  to  express  any  opinion  on  the 
subject  In  the  third  specification  the  learn- 
ed trial  Judge  inadvertently  stated  to  the 
Jury  that  the  paper  sued  on  "was  found 
among  the  belongings  of"  the  plaintiff's  tes- 
tator. This  was  unwarranted  by  anything 
that  appears  In  the  testimony.  The  paper 
was  produced  by  the  plaintiflf,  but  where  It 
was  found,  or  when  it  came  into  his  pos- 
session, does  not  appear.  In  view  of  the 
fact  that  the  Inventory  filed  by  plaintiff  in 
the  register's  office  contains  no  reference  to 
the  paper  in  question,  and  other  circum- 
stances relied  on  by  the  defendant  the  mis- 
statement of  fact  complained  of  cannot  be 
ignored  on  the  ground  that  it  was  harmless. 
The  same  mistaken  assumption  of  fact  is  al- 
so involved  in  the  sixth  specification,  where- 
in the  Jury  were,  in  substance,  instructed 
that  the  omission  from  the  inventory  of  the 
pai>er  In  suit  was  sufficiently  accounted  for 
by  the  statement  of  plaintiff's  counsel  "that 
it  was  a  disputed  matter,  and  therefore  it 
was  not  counted  among  the  assets."  This 
statement  of  counsel  appears  to  have  been 
entirely  gratuitous.  We  find  nothing  In  the 
evidence  on  which  to  base  It.  It  was  doubt- 
less suggested  by  him,  as  part  of  his  own 
theory  of  the  case,  and  as  affording  a  possi- 
ble explanation  of  the  omission.  But  that 
did  not  Justify  submission  of  the  alleged  ex- 
planation to  the  Jury,  as  was  done.  Causes 
should  be  tried  on  the  evidence  properly  be- 
fore tbe  Jury,  and  not  upon  theories  of  coun- 
sel, especially  when  they  are  unsupported  by 
the  evidence.  In  this  case,  the  learned  trial 
Judge  appears  to  have  inadvertently  given 
undue  prominence  and  weight  to  such  the- 
ories; and  the  effect  was  doubtless  mislead- 
ing and  prejudicial  to  the  defendant  Again, 
in  that  part  of  the  charge  recited  in  tht- 
fourth  specification,  the  learned  Judge,  after 
referring  to  the  paper  in  suit  as  evidence  in 
support  of  plaintiff's  claim,  proceeded  to  say 
there  was,  "in  addition  to  that,  certain  cor- 
roborative evidence  which  is  based  upon  the 
assumed  good  character  of  Luke  Otis,   the 
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deceased."  etc  In  the  absence  of  testimony 
on  vtalch  to  base  any  assumption  as  to  tbe 
character  of  Luke  Otis,  from  which  Infer- 
ences In  favor  of  plaintiff's  claim  might  be 
drawn  by  the  Jary,  this  snggestlon,  as  to 
"corroboratlye  eTldence,"  was  erroneous  as 
well  as  misleading.  We  also  think  that  part 
of  the  charge  covered  by  the  fifth  specifica- 
tion was  uncalled  for  and  unwarranted  by 
any  evidence  In  the  case.  On  the  whole, 
we  have  no  doubt  the  defendant's  case  was 
unintentionally,  but  nevertheless  seriously, 
prejudiced  by  the  manner  in  which  it  was 
submitted  to  the  Jury.  Her  defense  was 
payment,  in  support  of  which  there  was  di- 
rect and  positive  evidence,  corroborated  by 
proof  of  the  testator's  admissions,  and  other 
facts  and  circumstances,  some  of  which,  at 
least,  were  clearly  established  by  competent 
evidence.  It  Is  unnecessary  to  notice  other 
features  of  the  case,  to  which  attention  was 
called  when  the  case  was  here  before.  In 
the  hurry  of  trial  they  Appear  to  have  been 
overlooked  by  the  court.  As  already  Inti- 
mated, the  case  was  peculiarly  one  for  the 
consideration  of  the  Jury.  It  was  their  du- 
ty to  consider  and  pass  upon  the  credibility 
of  the  witnesses,  reconcile  conflicting  testl- 
m<Hky,  etc.,  and  to  that  end  It  should  have 
been  submitted  to  them  fairly  and  impart 
tially.  Judgment  reversed,  and  a  venire  fa- 
cias de  novo  awarded. 


KBATING  et  aL  V.  JORDAN  et  aL 

(Supreme  Court  of  Pennsylvania.     May  8, 

1897.) 

ScHooi.  BoABD— Right  to  Dkbsat  Absbnt  Mbk- 
BCRS— "Reoulak"  Mbktinqs. 
Where  a  school  board  has  no  standing 
retrolations  as  to  the  time  for  holding  meetings, 
"every  meeting  held  in  succession  from  the  first 
meeting  for  organisation,  by  adjournment,  to 
a  time  and  place  certain,"  Is  a  regular  meeting 
(Act  April  11,  1862;  P.  L.  471);  and  absence 
of  a  director  from  two  such  meetings  in  suc- 
cession, unless  sick  or  ont  of  the  district,  will 
authorise  the  board  to  declare  his  seat  vacant, 
and  appoint  another  in  his  stead  (Act  May  8, 
1854:    P.  L.  618). 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county. 

Bill  by  B.  J.  Keating  and  another  against 
Patrick  Jordan  and  others  to  enjoin  defend- 
ants from  acting  as  school  directors  and 
teachers  in  Pittston  township  school  district, 
and  from  Interfering  with  the  teachers  in 
possession  of  the  school  in  said  district 
From  a  decree  making  the  Injunction  per- 
manent, defendants  appeal.    Affirmed. 

The  following  is  the  opinion  of  the  court  be- 
low, <»  motion  to  continue  preliminary  injtmc- 
tion: 

"The  seats  of  Martin  Howley,  Patrick  Jor- 
dan, and  John  Brown,  three  members  of  the 
school  board  of  Pittston  township,  were  on 
the  24th  August,  1896,  declared  vacant,  and 
other  persons  appointed  in  their  stead.  This 
action  of  the  directors  was  taken  in  supposed 


pursuance  of  the  act  of  May  8,  1864  (P.  L. 
618),  which,  among  other  things,  provides 
that  'if  any  person  having  taken  upon  him- 
self the  duties  of  his  office  as  director  shall 
neglect  to  attend  any  two  regular  meetings 
of  the  board  in  succession,  unless  detained 
by  sickness  or  prevented  by  absence  from 
the  district,  or  to  act  in  his  official  capacity 
when  in  attendance,  the  directors  present 
shall  have  power  to  declare  his  seat  on  the 
board  vacant,  and  to  appoint  another  In  his 
stead  to  serve  until  the  next  regular  elec- 
tion.' It  is  not  denied  that  Howley,  Jordan, 
and  Brown  failed  to  attend  the  meetings  of 
the  board  held  on  the  17th,  20th,  and  24th 
of  August,  1896.  If  these  were  'regular* 
meetings  in  contemplation  of  law,  then  the 
action  taken  was  within  the  Jurtsdiction  of 
the  directors,  and  their  discretion  cannot  be 
Impeached  in  this  proceeding.  All  official 
deliberative  bodies  have  the  inherent  right  to 
assemble  in  pursuance  of  a  previous  ad- 
journment Where  the  record  of  minutes  of 
a  previous  meeting  shows  an  adjournment 
to  a  time  and  place  certain,  then  such  ad- 
journed meeting  will  t>e  considered  regular. 
"But  it  is  claimed  In  the  present  case  that 
the  general  rule  applicable  to  deliberative 
bodies  Is  qualified  in  the  case  of  boards  of 
school  directors  by  the  act  of  April  11,  1802 
(P.  L.  471),  which,  In  section  3,  provides  that 
'the  term  "stated  meetings"  or  "regular  meet- 
ings" •  •  •  shall  hereafter  be  taken  to 
mean  the  first  meeting  thereof  for  organiza- 
tion after  the  annual  election  of  directors  or 
controllers,  or  the  monthly  or  other  period- 
ical meetings  held  thereafter,  in  accordance 
with  the  standing  regulations  of  the  board.' 
This  act,  however,  contains  the  following  ad- 
ditional provision:  'But,  If  there  are  no 
standing  regulations,  then  every  meeting 
held  In  succession  from  the  said  first  meet- 
ing for  organization  by  adjournment  to  a 
time  and  place  certain,  and  so  entered  on 
the  minutes  of  the  proper  board,  shall  be  to 
all  Intents  and  purposes  regarded  as  a  reg- 
ular meeting.'  The  board  of  directors  of  the 
Pittston  township  district  have  never  adopt- 
ed any  standing  rule  or  regulation  in  refer- 
ence to  the  time  for  holding  regular  monthly 
meetings.  It  seems  to  have  been  their  prac- 
tice to  meet  from  time  to  time,  at  the  call 
of  the  chairman.  This  is  shown  by  the  min- 
utes. The  meetings  of  the  3d  of  August,  of 
the  17th,  and  of  the  20th,  all  seem  to  have 
been  held  in  a  regular  manner,— the  first  at 
the  call  of  the  chairman,  and  the  others  In 
pursuance  of  adjournment  properly  noted 
on  the  minute  book.  At  the  meeting  on  the 
20th,  there  being  but  two  directors  present, 
an  adjournment  was  ordered  to  the  24th,  at 
7:30  p.  m.,  in  the  Morgan  Lane  schoolhouse. 
This  also  appears  upon  the  minutes.  It 
would  seem,  therefore,  that  the  adjourned 
meeting  held  on  the  I^th  of  August,  1896,  was 
regular  in  all  respects;  and  It  appears  from 
the  depositions  that  Howley,  Jordan,  and 
Brown  were  duly  notified  of  the  meeting. 
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but  did  not  see  proper  to  attend  it.  Upon 
the  whole  case  as  now  presented,  we  con- 
sider it  our  dat7  to  continue  the  Injunction 
granted  on  the  4th  of  September,  1896,  until 
further  order;   and  It  Is  so  ordered." 

M.  N.  Donnelly,  James  L.  Iienahan,  and  O. 
Frank  Boban,  for  appellants.  E.  F.  McGoY- 
ern  and  John  T.  Lenaban,  for  appellees. 

PBR  CURIAM.  The  ofBce  of  school  dbrect* 
or  was  Intended  to  secure  a  fair  and  an  in- 
telligent administration  of  the  school  laws 
In  the  Interest  of  public  education.  When 
these  officers  cannot  or  will  not  discharge 
their  duties,  the  law  provides  for  their 
prompt  removal,  and  the  appointment  of  oth- 
«e%  better  able  or  more  willing  to  serve  the 
public  with  fidelity.  An  examination  of  this 
case  has  satisfied  us  that  a  proper  occasion 
for  the  exercise  of  this  power  of  removal 
and  appointment  had  arisen  in  Pittston  town- 
ship, and  that  it  was  exercised  in  a  regular 
and  valid  manner.  The  learned  Judge  of  the 
court  below  has  correctly  ruled  the  ques- 
tions presented  at  the  trial,  and  the  decree 
is  affirmed;  appellants  to  pay  the  costs  of 
this  appeaL 


DORRANOB  v.  DORRANCETON  BOR- 
OUGH et  ml 

(Supreme  Court  of  PennsjlTania.    May  S, 
189T.) 

StATUTBS— SCBJECTS  AND    TlTI.ES  OF  AOTS— Rs- 

PEAL  BT  Implication. 

1.  Act  May  16,  1891  (P.  L.  78)  J  »,  author^ 
izes  municipal  corpoiations  to  open  streets  on 
I>etition  of  abutting  property  owners.  Section 
10  prescribes  in  detail  the  _procedure  in  such 
cases.  Act  May  22)  1895  CP-  I-'-  106),  is  enti- 
tled "An  act  amending  gection  9  of  an  act  en- 
titled 'An  act  in  relation  to  laying  out,  open- 
ing •  •  •  streets  •  •  *,'  approved  May 
16,  1891,  enabling  municipal  corporations  to 
lay  out,  open,  •  •  •  streets  or  alleys  upon 
petition  or  without  petition  of  property  own- 
ers," and  it  adds  to  section  9  the  ptoTisions  that 
every  sucii  corporation  shall  have  power,  when- 
ever the  councils  deem  it  necesBary,  to  open 
streets  without  petition,  provided  that  the  ordi- 
nanc«  aothorizing  It  be  adopted  by  a  three- 
fourths  vote  of  ail  the  members  elect  of  coun- 
dls.and  that  no  such  ordinance  be  finallyadopt- 
ed  in  a  less  period  than  30  days  after  its  intro- 
duction, and  that  in  the  meantime  copies  of  the 
ordinance  be  published.  Held,  that  Act  May 
22,  1895,  contains  only  one  subject,  which  is 
expressed  in  its  title. 

2.  Act  April  3,  1851  (P.  L.  S20),  which  au- 
thorizes borough  councils,  of  their  own  motion, 
to  open  streets,  was  repealed  by  implication  by 
Act  May  16,  1891  (P.  L.  75)  8  9,  as  amended 
by  Act  May  22,  1895  (P.  L.  106),  in  so  far  as 
it  Is  in  conflict  therewith,  which  latter  acts  au- 
tborite  municipal  corporations  to  open  streets 
on  petition  of  abutting  property  owners,  and, 
whenever   the  councils  deem    it    necessary,    to 

Sen  streets  without  petition,  provided  that  in 
e  latter  case  the  ordinance  authorizing  it  be 
adopted  by  a  three-fourths  vote  of  all  the  mem- 
bers elect  of  councils,  and  that  no  such  ordi- 
nance shall  be  finally  adopted  In  a  less  period 
than  30  days  after  its  introduction,  and  that 
in  the  meantime  copies  of  it  be  published. 

Appeal  from  court  of  common  pleas,  liOEeme 
oonnty. 


BiU  by  Benjamin  F.  Donance  against  the 
borough  of  Dorranceton,  J.Ford  Dorrance,  and 
others,  councilmen,  and  George  Bvans,  bur- 
gees, of  such  borough,  for  an  Injunction.  From 
a  decree  continuing  a  preliminary  injunction 
until  further  orders,  defoidant  borough  ap- 
peals.   Affirmed. 

The  opinion  of  the  comt  below  Is  as  follows 
(Jjyneh,  J.):  "The  Mil  praying  for  a  prelim- 
inary injunction  against  the  defendants  to  re- 
strain them  from  opening  Rutter  street,  in  the 
borough  of  Dorranceton,  over  the  land  of  the 
plaintJir,  was  filed  on  the  4th  of  January,  1S9T. 
The  injunction  was  awarded.  Depositions 
have  been  taken  on  the  part  of  the  plilutlS, 
who  now  asks  the  Injunction  be  contlnoed. 
The  only  question  raised  by  the  bill  and  argued 
at  the  bar  Is  this:  Is  the  ordinance  opening  and 
extending  Htrtter  street  valid?  If  so,  the  ta- 
Junctiou  should  be  dissolved.  If  invalid.  It 
should  be  conttaiued.  It  was  conceded  on  the 
arg^ument  that  DorraneetMi  was  Incorporated 
under  the  general  borough  law  of  1851  and  its 
supplements.  I  cannot  agree  vrlth  the  learned 
counsel  for  the  defense,  who  claimed  that  It 
takes  both  the  ninth  and  tenth  sections  of  the 
act  of  1881  to  get  an  ordhiance  for  opoilng  the 
street.  The  act  of  1885  clearly  intended  to 
and  does  provide  for  the  very  things  enacted  in 
both  sections.'  The  ninth  section  of  the  act 
gives  municipalities  power  to  open  streets  upon 
petition  only,  and  the  tenth  section  provides  a 
method  of  practice  and  procedura  The  amend- 
ment of  1895  gives  authority  to  open  when 
they  shall  deem  it  necessary,  and  also  lays 
down  'the  method  of  ptooedure.  If  I  am  cor- 
rect in  construing  these  acts,  the  argument  that 
the  act  of  1895  is  unconstitutional,  because  the 
subject  thereof  covers  more  than  one  subject, 
which  Is  not  clearly  indicated  in  the  title.  Is  not 
sound.  The  council,  at  the  time  of  the  pass- 
ing of  the  ordinance,  was  composed  of  eleven 
members.  It  received  the  votes  of  oaij  six; 
was  introduced  info  council,  and  put  on  Its 
flrst  reading,  March  IS,  1896,  and  was  finally 
passed  on  the  8th  of  AprlL  These  proceeding^i, 
It  is  claimed,  were  all  under  the  act  of  l8ol. 
which  gives  the  corporate  officers  power  to 
siurey,  lay  out,  enact,  and  ordain  such  ronils 
and  streets  as  they  may  deem  necessary.  P. 
L.  April,  1851,  p.  320,  i  2.  It  was  decided  In 
Hanover  Borough's  Appeal,  150  Pa.  St.  ac, 
24  Atl.  069,  that  the  povrer  conferred  by  the 
act  of  1851  'Is  not  tanpalred  by  the  act  of  1891, 
providing  for  the  passage  of  ordinances  for 
such  purposes,  on  the  petition  of  a  majority 
of  the  property  owners'  abutting  on  the  line  of 
the  proposed  Improvement  The  reason  given 
is  that  the  act  of  1891  is  an  affirmative  one, 
conferring  additional  and  cumulative  powers 
on  munidpalitteB  of  all  grades,  but  repealhig 
no  prior  statutes  expressly,  nor  any  portion 
thereof  by  Implication,  "unless  the  system  pro- 
vided by  it  Is  BO  Inconsistent  with  that  previous- 
ly cxistlngas  to  make  it  impractlcsbleforthem 
to  stand  together.'  The  act  of  1891  gave,  m 
this  particular,  the  authorities  power  to  open 
Streets  within  their  UmltB,  and  to  vacate  the 
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same  npon  the  petition  «f  a  majority  In  Interest 
and  number  of  owners  of  property  abutting 
on  tbe  line  of  the  proposed  Improvement 
There  seems  to  be  no  valid  reason  for  holding 
tliat  the  mere  Increase  of  power  took  away 
what  had  previously  existed,  but  tbe  amend- 
ment of  lS9u  (P.  L.  106)  adds  nothing  to  the 
power  of  municipal  authorities.  The  act  of 
1S51  gave  corporate  officers  of  boroughs  author^ 
Ity  to  lay  out  such  streets  as  they  might  deem 
necessary,  vrhlch  has  not  been  changed  by  the 
act  of  1895.  By  this  act  the  power  to  o];)en 
streets  of  their  own  motion  Is  neither  enlarged 
nor  curtailed,  but  the  proviso  gives  an  exclu- 
sire  method  for  Its  exercise.  Why  has  not  the 
legislature  the  right  to  say.  If,  In  effect.  It  re- 
places the  provisions  of  the  act  of  1S51,  bow 
ordinances  shall  be  adopted  and  enacted,  how 
long  they  shall  Be  over  before  enactment,  and 
bow  the  parties  Interested  shall  be  notified  of 
the  proposed  local  law?  These  are  mere  safe- 
guards for  the  benefit  of  the  people  to  be  af- 
fected by  the  Improvement.  Again,  why 
gbould  there  be  two  modes  of  procedure  with- 
out petition,— the  one  under  the  act  of  Iffil,  the 
other  under  the  provisions  of  thfe  act  of  189C  ? 
rnder  both  acts  the  council  has  authority  to 
open  when  It  Is  deemed  necessary.  Should 
the  act  receive  such  construction  as  to  leave 
municipalities,  persons,  and  all  concerned  In 
doubt  as  to  the  act  under  which  the  proceedings 
talte  place,  or  should  It  be  said  that  It  Is  simply 
necessary  to  tag  an  ordinance  In  order  to  place 
it  under  some  particular  act?  The  effort  of  the 
supreme  court  and  the  legislature,  when  consid- 
ering acts  of  this  character,  since  the  constitu- 
tion of  1873,  has  been  to  simplify  procedure, 
and  make  tlie  laws  uniform.  In  so  far  as  the 
amended  act  of  1895  regulates  procedure,  it 
must  be  held  to  supersede  and  replace  those 
parts  of  the  act  of  1851  In  confiict  therewith. 
It  Is  therefore  decided  that  the  ordinance  In 
question,  not  having  been  adopted  and  enacted 
according  to  the  provisions  of  the  act  of  1895, 
is  hivalld  and  void,  and  the  Injunction  Is  con- 
ttaned  until  further  order." 

Geo.  H.  Butler,  E.  V.  Jackson,  and  D.  L. 
Rhone,  for  appellants.  William  S.  McLean, 
for  appellee. 

PER  CURIAM.  Tbe  Appeal  of  Hanov^ 
Borough,  150  Pa.  St  202,  24  Atl.  609,  which 
was  decided  In  1892,  is  not  condusive  of  a 
question  arising  under  the  act  of  1895.  Upon 
the  qaestlona  raised  by  this  appeal,  we  are  sat- 
isfied with  the  opinion  of  the  learned  Judge  of 
the  court  below,  and  the  judgment  is  therefore 
affirmed. 


BEIiI.  et  al.  v.  WOOD  et  al. 

(Supreme  Court  of  Pennsylvania.     May  3, 
1897.) 

Pr»LIC    COKPORATIOSS  —  SaLB     OF    PBOPSBTT    OH 
EXBCUTIOH— Kbcbiveks. 

1.  It  is  proper,  noder  Act  April  7,  1870,  to 
■ell,  on  the  special  fi.  fa.  provided  for  by  It  land 
which  it  a  component  part  of  a  corporate  plant, 


and  necesskry  to  the  enjoyment  of  corporate 
franchises,  and  which,  therefore,  cannot  be 
sold  on  execution,  under  Act  .Tune  16,  1836. 

2.  A  receiver  cannot  be  appointed  for  a  cor-  ■ 
poratioD  where  its  only  effect  would  be  to  Un- 
der and  delay  collection  of  a  valid  claim. 

Appeal  from  court  of  common  pleas,  Blair 
county. 

Snlt  by  John  B.  Bell  and  others  against  R. 
D.  Wood  &  Co.,  for  use  of  the  Camden  Iron 
Works,  of  Camden,  N.  J.  Decree  tor  defend- 
ants.    Plalntlflts  appeal.    Affirmed. 

The  opinion  and  decree  of  tbe  court  below 
is  as  follows: 

"The  plaintiffs  in  this  suit  own  a  majority 
of  the  shares  of  stock  of  the  Bellwood  Water 
Company,  amounting  to  some  $21,000,  and 
on  the  23d  of  May,  189G,  they  filed  a  bUl  of 
complaint  In  their  own  behalf,  and  on  behalf 
of  any  such  other  stockholders  as  might  see 
fit  to  Join  in  the  same.  In  said  bill  they  al- 
lege that  the  consideration  for  the  stock  held 
by  them  In  said  company  was  the  convey- 
ance to  said  company  of  a  tract  of  land  part- 
ly in  Blair  and  partly  in  Cambria  county, 
known  as  the  'M.  Dull  Tract,'  containing  433 
acres,  with  certain  water  rights  and  privi- 
leges, and  that  on  said  tract  are  located  the 
dams  and  reservoirs  of  the  Bellwood  Water 
Company,  from  which  water  Is  supplied,  by 
means  of  water  main,  pipes,  and  connections, 
to  the  Northwestern  Railroad  Company  and 
a  large  number  of  Individual,  consumers. 
The  bill  further  recites  that  Judgments  have 
been  obtained  In  the  courts  of  Blair  county 
for  upward  of  $12,000,  in  favor  of  the  defend- 
ants named  in  the  bill,  against  said  corpora- 
tion, and  the  property,  real,  personal,  and 
mixed,  of  the  same,  including  the  said  tract 
of  laitd  alleged  to  be  held  In  perpetuity,  ad- 
vertised to  be  sold  at  sherlfTs  sale  on  writs 
of  special  fieri  facias  Issued  from  said  Judg- 
ments in  the  manner  prescribed  by  the  act  of 
7th  April,  1870;  and  the  court  was  asked  to 
restrain  said  sales  by  injunction,  on  the 
ground  that  real  estate  held  in  fee  by  a  cor- 
poration could  not  be  sold  in  the  manner  pro- 
vided by  the  act  of  1870.  Tbe  bill  also  al- 
leged that  50  bonds,  of  $500  each,  had  been 
Issued  by  said  company,  secured  by  a  mort- 
gage on  all  its  property,  and  that  these  bonds 
had  been  given  to  A.  A.  Stevens,  the  treasurer 
of  the  company,  for  the  purposes  of  negotia- 
tion and  payment  of  its  corporate  indebted- 
ness; that  they  believe  there  exists  a  fund 
arising  from  the  bonds  already  negotiated, 
together  with  the  probable  proceeds  of  bonds 
not  yet  negotiated,  sufficient  to  pay  and  ex- 
tinguish the  entire  corporate  Indebtedness; 
that  no  account  has  been  furnished  by  the 
treasurer  of  the  proceeds  of  said  bonds;  and 
that,  the  corporation  being  unable  to  pay  and 
discharge  its  Indebtedness,  Irreparable  injury 
will  be  done  to  complainants  by  the  sale  of 
the  property  of  the  corporation  without  af- 
fording it  an  opportunity  to  have  an  account 
stated  of  the  proceeds  of  the  sale  of  bonds, 
and  a  proper  marshaling  of  its  aaaets.     For 
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these  reasons,  tbe  court  was  asked  to  appoint 
a  receiver  for  the  said  'corporatloiiv  On  the 
presentation  of  the  bill  to  us,  dne  notice  of 
the  time  having  been  glren  to  counsel  for 
the  defendants,  who  was  present  when  the 
application  was  made,  a  preliminary  Injunc- 
tion was  awarded,  the  execution  of  the  writs 
stayed,  and  a  rule  granted  to  show  cause 
wli^  a  receiver  should  not  be  appointed.  Sub- 
sequently defendants'  counsel  moved  to  dis- 
solve the  injunction,  assigning  therefor  sev- 
eral reasons,  which  we  need  not  now  consid- 
er, because  of  the  disposition  made  of  the 
lojtmctlon  on  other  grounds.  We  might  say, 
however,  that  we  do  not  consider  any  of  the 
reasons  assigned  in  the  motion  of  themselves 
sufficient  grounds  for  dissolving  the  prelim- 
inary injunction,  but  it  is  unnecessary  to  de- 
vote any  time  to  the  discussion  of  the  rea- 
sons for  arriving  at  such  a  conclusion.  On 
the  hearing  of  the  motion  to  dissolve  the  pre- 
liminary InJunctloD  no  testimony  was  taken, 
but  It  was  then  agreed,  although  no  formal 
agreement  appears  on  record,  that  tbe  In- 
junction should  be  disposed  of  at  the  next 
meeting  as  upon  a  final  hearing,  as  well  as 
the  application  for  appointment  of  a  receiv- 
er. The  defendants  then  filed  an  answer  re- 
sponsive to  the  bin,  and,  at  the  final  hearing, 
considerable  testimony  was  taken,  at  least 
on  part  of  the  plaintiffs. 

"Under  the  statement  of  facts  contained  In 
the  plaintiffs'  bill  and  the  accompanying  affi- 
davits. It  was  clearly  our  duty  to  stay  the 
writs;  but,  at  the  subsequent  hearing.  It 
was  developed  that  the  plaintiffs'  counsel,  in 
his  hasty  preparatlcm  of  the  bill,  in  order  that 
it  might  be  presented  in  time  to  prevent  a 
sale,  did  not  observe  that  the  deed  for  the 
M.  Dull  tract  did  not  convey  the  land  in  fee, 
but  (mly  conveyed  certain  rights  to  the 
streams  of  water  on  said  tract,— a  fact  that 
was  not  disputed  on  the  hearing,  and  was 
apparent  to  us  from  an  Inspection  of  tbe 
deed;  and  It  was  also  shown  by  the  testi- 
mony that  no  dam  or  reservoir  had  been  erect- 
fed  on  the  said  tract  by  the  Bellwood  Water 
Company.  It  was  developed,  however,  that 
the  Bellwood  Water  Company  had  a  title  In 
fee  to  about  one  acre  of  land  conveyed  to  It 
by  John  Coady,  and  that  on  this  was  its  In- 
take' or  small  dam  from  which  the  water 
entered  into  Its  pipes;  and  this  land  being 
Included  in  the  general  levy  made  by  the 
sheriff,  and  the  description  of  the  property 
advertised  to  be  sold,  it  was  contended  by 
plaintiffs'  counsel  that  there  was  still  au- 
thority for  restraining  a  sale  under  the  spe- 
cial fi.  fa.  authorized  by  the  act  of  1870,  and 
requiring  the  sale,  at  least  as  to  this  land,  to 
be  made  imder  the  act  of  1836. 

"Without  entering  into  a  lengthy  discus- 
sion as  to  the  effect  upon  the  act  of  1836  of 
the  act  of  1870,  and  the  proper  proceedings  to 
be  resorted  to  In  order  to  sell  the  property  of  a 
corporation,  it  Is  rufflcient  to  say  that  the  pre- 
cise question  before  us  was  decided  by  the  su- 
preme court  in  the  case  of  Greensburg  Fuel  Co. 


V.  Irwin  Nat.  Gas  Co.,  162  Pa.  St.  78,  29  AU. 
274,  adversely  to  the  contention  of  the  plain- 
tiffs. The  decision  In  that  case  is  so  entirely 
In  harmony  with  the  case  of  Guest  v.  Water 
Co.,  142  Pa.  St  610,  21  AtL  1001,  and  the  nu- 
merous other  cases  In  which  the  act  0>f  18T0 
has  been  before  the  supreme  court  and  the 
lower  courts,  that  it  may  be  regarded  as  set- 
tled law  that  It  Is  proper  practice  under  tlie 
act  of  1870  to  sell,  on  the  special  fi.  fa.  pro- 
vided for  by  that  act,  land  which  Is  a  compo- 
nent part  of  the  corporate  plant,  and  neces- 
sary to  the  enjoyment  of  corporate  fran- 
chises, and  which,  therefore,  could  not  be 
sold  on  execution  under  the  act  of  1836.  The 
land  purchased  from  Coady  Is  certainly  dedi- 
cated to  corporate  purposes,  and  essentially 
Incident  and  appurtenant  to  the  exercise  of 
the  corporate  rights,  business,  and  franchises 
of  the  Bellwoed  Water  Company,  and  there- 
fore is  subject  to  sale  in  the  manner  resorted 
to  by  the  plaintiffs  in  the  executions  stayed 
by  us. 

"The  plaintiffs  wer^  also  unfortunate  In 
being  unable  to  substantiate  the  allegations 
In  their  bill  upon  which  they  based  their 
prayer  to  have  a  receiver  appointed.  A.  A. 
Stevens,  the  treasurer  of  the  company,  and 
the  only  witness  called  in  regard  to  tills  mat- 
ter by  either  side,  testified  that  the  plant  of 
the  Bellwood  Water  Company  had  cost  up- 
ward of  $26,000,  and  there  had  been  ad- 
vanced by  himself  and  others,  including  the 
claim  of  R.  D.  Wood  &  Co.,  upward  of  J26,- 
000,  for  which  bonds  were  held  as  collateral; 
that  $12,000  of  the  bonds  were  In  the  hands 
of  the  defendants  In  this  suit,  as  collateral 
for  the  payment  of  their  Judgments,  placed 
there  by  the  written  order  of  John  B.  Bell, 
president  of  the  comjiany  and  one  of  the 
present  plalntUDs,  $1,000  of  the  bonds  were 
delivered  In  {tart  payment  for  pipe  laying  to 
the  parties  who  laid  the  pipe,  and  the  bal- 
ance held  by  himself,  by  Stevens  &  Owens, 
and  the  First  National  Bank  of  Tyrone,  as 
collateral  for  money  advanced  to  pay  for  the 
expenses  of  the  construction  of  the  plant;  and 
that  there  are  still  outstanding  some  debts 
unsecured,  amounting  to  from  $1,000  to  $1,- 
500,  some  of  which  are  In  dispute.  Mr.  Ste- 
vens also  testified  that  he  had  been  unable. 
after  repeated  and  diligent  efforts  to  do  so, 
both  at  home  and  abroad,  to  dispose  of  the 
mortgage  bonds  of  the  company,  but  that  the 
erection  of  a  plant  "by  Bellwood  borough  and 
the  business  depression  had  Interfered;  and 
there  was  no  attempt  or  offer  to  show  that 
even  a  possibility  exists  of  negotiating  them 
now  or  In  the  future,  and  thus  receiving  suf- 
ficient money  to  pay  off  the  Indebtedness  of 
the  company;  and,  even  If  this  could  be  done, 
we  scarcely  see  how  the  situation  would  be 
bettered  much  with  no  probability  of  the  re- 
ceipt of  sufficient  revenue  to  even  pay  the 
Interest  on  the  bonds  as  it  accrues.  The  tes- 
timony taken  by  the  plaintiffs  also  discloses 
the  fact  that,  although  the  water  company 
has  been  In  operation  for  over  two  years  at 
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least,  Ita  revennes  have  not  yet  exceeded  over 
^,150  a  year,  $1,000  of  whlcb  la  received 
from  one  customer,  the  P.  &  N.  W.  Railroad 
Company;  and  the  testimony  in  support  of 
the  witnesses  that  the  revenue  from  other 
sources  was  about  |150  a  year  is  so  vaj^ue  and 
ancertaln  that  It  seems  to  us  that  about  the 
only  lellaUe  source  of  revenue  Is  the  railroad 
company.  It  will  thus  be  seen  that  the  rev- 
enue  has  as  yet  been  Insufficient  to  pay  the 
Interest  on  the  bonded  Indebtedness,  and  no 
attempt  was  made  to  show  that  there  was 
any  reasonable  expectation  that  the  revenue 
would  likely  be  increased  in  the  future.  We 
assume  that  this  state  of  facts  exists,  mainly 
for  the  reason  that,  about  the  same  time  that 
this  company  was  organized,  a  system  of 
waterworks  was  Introduced  by  the  borough 
of  Bellwood,  which  fact  seems  to  have  pre- 
dnded  this  company  from  supplying  water  to 
persons  living  within  the  borough  limits. 
Whether  this  is  the  result  of  the  legal  rights 
of  the  borough  water  company  or  from  the 
force  of  circumstances  is  an  immaterial  mat- 
ter in  this  case.  The  claim  of  the  defendants 
upon  which  judgment  was  obtained  and  exe- 
cution Issued  Is  not  disputed.  It  was  for 
water  pipe  furnished  the  company,  is  over^ 
doe,  and  there  is  no  claim  of  any  agreement 
to  forbear  collection  of  the  same. 

"Although  it  was  intimated  at  the  time  of 
the  hearing  and  on  argument  that  the  plain- 
tiffs did  not  think  it  was  necessary  to  dispose 
of  or  hypothecate  the  full  amount  of  the 
mortgage  bonds  to  secure  the  debts  incurred 
in  the  installation  of  the  plant  of  the  water 
company,— in  other  words,  that,  if  properly  ad- 
ministered, there  would  remain  from  the  pro- 
ceeds of  the  bonds  a  considerable  amount  to 
apply  to  the  legitimate  indebtedness  of  the 
company,— th»e  was.  no  effort  to  Introduce 
any  testimony  to  this  effect,  although  the 
plaintiffs  received  a  plain  intimation,  from 
the  court.  In  reply  to  the  suggestion  above  re- 
ferred to,  that,  notwithstanding  Mr.  Stevens 
had  been  called  by  them,  testimony  would  be 
received  showing  what  the  Indebtedness  of 
the  company  was,  and  what  disposition  had 
been  made  of  the  bonds,  even  though  that 
testimony  tended  to  contradict  him.  In  this 
connection  we  might  suggest  that  questions 
of  account  between  the  stockholders  and  offi- 
cers, and  questions  of  a  similar  character, 
cannot  be  adjudicated  in  this  case.  It  being 
ttetweeo  the  stockholders  and  creditors,  al- 
though, of  course,  such  matters  might  be  of 
sufficient  moment  In  certain  cases  to  war-' 
rant  the  appointment  of  a  receiver  to  pro- 
tect the  iiroperty  until  they  were  adjudicated. 
This  suggestion  also  applies  to  the  sugges- 
tions made  In  the  argument  as  to  the  fund  in 
the  hands  of  the  N.  &  P.  W.  B.  B.  Co.  not 
taken  by  the  defendants  on  the  ord^  they 
hold,  as  well  as  the  holding  by  defendants  of 
bonds  as  collateral  while  pursuing  the  debtor 
by  execution.  All  these  matters  will  have  to 
be  settled  In  other  proceedings. 

"Under  such  a  situation  of  affairs  as  that 


shown  by  the  testimony  in  this  case  and  re- 
cited aibove,  we  scarcely  see  where  the  equi- 
ties of  the  case  require  or  even  permit  us  to 
appoint  a  receiver  to  take  charge  of  the  af- 
fairs of  the  company.  There  are  no  scattered 
assets  to  be  marshaled,  no  allegation  of  mis- 
management in  the  conduct  of  the  present 
business  of  the  company.  The  purjKnes  of 
the  application  and  the  only  effect  of  grant- 
Ing^lt  would  be  to  binder  and  Jelay  the 
collection  of"ia  valid  claim,'  and~  nowhere  do 
weT^nd  any  authority  warrajitlng  the  ap- 
pointing of  a  receiver  where  the  effect  would 
be  such  as  that  moitioned.  See  opinion  of 
Judge  Weand  in  G-rlffln  v.  Burden,  10  Montg. 
Rep.  184,  in  which  It  is  also  held  that  on  a 
stockholder's  bill  a  receiver  will  not  be  ap- 
pointed where  the  same  purposes  can  be  ac- 
complished by  a  sherilTs  sale.  No  sufficient 
foundation  has  been  laid  for  any  belief  that 
the  property  could  be  dlaiMMsed  of  to  any  bet- 
ter advantage  at  the  hands  of  a  receiver  than 
by  a  sheriff's  sale,  and,  even  If  that  were  es- 
tablished, It  would  not  furnish  a  sufficient 
reason  for  apiMlnting  a  receiver,  as  was  ex- 
pressly ruled  In  the' case  of  Palrpoint  Manurg 
Co.  V.  Philadelphia  Optical  &  Watch  Co.,  161 
Pa.  St.  22,  28  Att  1003v^We  can  see  that,  by 
the  conveyance  to  this  corporation  of  valua- 
ble franchises  by  the  plaintiffs,  they  are  lia- 
ble to  lose  them,  without  receiving  sufficient 
compensation  therefor;  but  that  furnishes  us 
with  no  sufficient  reason  to  grant  relief  not 
otherwise  warranted  in  the  premises,  and 
more  especially  when  we  cannot  perceive  how 
the  granting  of  a  receiver,  which  could  only 
delay  a  sale  of  the  property  a  short  time  un- 
der the  circumstances  of  the  case,  can  in  any 
way  reinstate  them  In  the  position  they  were 
when  they  made  this  conveyance,  or  furnish 
them  with  adequate  compensatkm  for  the 
'franchises  conveyed  by  them  at  a  time  when 
they  were  sul  Juris,  and  capable  of  Judging 
of  the  probable  results  of  their  act 

"We  have  examined  with  care  the  authori- 
ties cited  and  all  text-books  within  our  reach 
on  the  subject  of  the  appointment  of  receiv- 
ers, and  fall  to  find  a  single  case  that  would 
warrant  us  In  the  appointment  of  a  receiver 
tmder  the  facts  of  this  case,  and  this  makes  it 
unnecessary  for  us  to  refer  to  Gravenstine's 
Appeal,  49  Pa.  St.  310,  which  seems  to  be 
authority  that  It  Is  error  to  appoint  a  receiver 
when  the  corporation  Is  not  made  a  party  to 
the  bill.  We  suggested  this  weak  spot  In  the 
case  to  the  counsel  when  the  bill  was  pre- 
sented, and  again  intimated  It  at  the  time  of 
the  hearing;  but  the  case  lacks  merit  in  the 
direction  already  referred  to,  and  It  Is  unnec- 
essary for  us  to  consider  whether  this  au- 
thority is  applicable  or  not.  The  authorities 
all  unite  in  agreeing  that  the  appointment 
of  a  receiver  Is  a  delicate  duty,  and  one  that 
should  not  be  performed  without  hesitation 
and  a  careful  examination  of  all  the  facts  of 
the  particular  case,  and  we  need  only  refer 
to  a  few  of  the  Pennsylvania  authorities  on 
this  subject  to  show  that  the  supreoie  jCWirt 
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has  always  been  very  wUUng  to  rererse  when 
the  power  haa  been  exercised  where  the  cir- 
cumstances did  not  absolutely  require  it,  and 
where  it  did  not  clearly  appear  that  irrepara- 
ble Injury  would  result  from  the  refusal  to 
do  so.  We  refer  to  Gravenstlne's  Appeal,  su- 
pra; Palrpoint  Mauuf'g  Co.  T.  Fbiladelphla 
Optical  &  Watch  Co.,  supra;  Lowry  v.  Phila- 
delphia Optical  &  Watch  Co,  161  Pa.  St  138, 
28  AtL  ixm,  and  the  cases  there  cited.  The 
injunction  previously  issued,  having  been 
awarded  on  a  state  of  facts  not  sustained  by 
the  proofs,  must  be  dissolved  at  the  costs  of 
the  plaintiffs;  and,  the  facts  and  the  law  ap- 
plicable thereto  not  warranting  us  In  appoint- 
ing a  receirer,  the  bill  must  be  dismissed. 

"Xow,  July  21,  189C,  this  came  to  be  heard 
on  bill  and  answer,  testimony  having  been 
taken,  and  the  case  argued  by  coimsel;  and 
thereupon,  upon  consideration  theoreof,  it  is 
<H:dered,  adjudged,  and  decreed  as  follows: 
That  the  preliminary  injunction  is  hereby  dis- 
solved, and  the  bill  dismissed,  at  the  costs  of 
complainants;  and  the  sheriff  of  Blair  county 
is  permitted  to  proceed,  on  proper  writ  or 
writs  of  fl.  fa.,  to  sell  the  personal,  mixed, 
and  real  estate  pertaining  to  the  necessary 
enjoyment  and  exercise  of  the  franchises  of 
the  Bellwood  Water  Company,  together  with 
the  franchises  and  rights  of  the  Bellwood 
Water  Company." 

W.  1.  Woodcock,  for  appellants.  D.  J.  Neff 
and  Biddle  &  Ward,  for  appellees. 

PER  CUKIAM.  A  careful  consideration  of 
this  record  discloses  no  erHW  In  the  decree  of 
July  21, 1896,  or  In  the  proceedings  leading  up 
thereto.  The  action  of  the  court  below  In  dis- 
solving the  preliminary  Injunctlwi,  and  dis- 
missing the  bill  at  the  plaintiffs'  costs,  is  so 
fsUy  vindicated  In  the  clear  and  convincing 
opinion  of  the  learned  president  of  the  Forty- 
Seventh  judicial  district,  who  specially  pre- 
sided at  the  hearing,  that  nothing  need  be 
added  thereto.  Decree  affirmed,  and  appeal 
dismissed,  at  plaintiffs'  costs. 


In  re  CONWAY'S  ESTATE. 

Appeal  of  CAMPBELL  et  al. 

(Svjpieme  Court  of  Pennsylvania.     May  8, 
1897.) 

WIU.S— Dbsiosation  or  Dctisees. 
A   devise   to   "my   spinster  or  unmarried 
nieces"  includes  those  nieces  who,  at  testator's 
decease,   were  widows,  as  well  as  those   who 
had  never  married. 

Appeal  froift  orphans'  court,  Philadelphia 
county. 

Claim  by  Mary  Ann  McCourt  and  another 
for  a  distributive  share  of  the  residuary  es- 
tate of  Bernard  Conway,  deceased.  The  ad- 
judication of  the  auditing  judge  in  favor  o£ 
claimants  was  affirmed  by  a  divided  court, 
and  Mary  Campbell  and  others  appeal.  Af- 
firmed. 


Edmund  Randall,  James  A.  FUUmty,  and 
Keator,  Freeman  &  Jenkins,  for  appellants. 
Samuel  J.  Taylor,  for  appellee  Sally  O'Don- 
uelL  Frank  M.  Cody,  for  appellee  Mary  Ann 
McCourt 

WILLIAMS,  J.  .This  appeal  presents  a 
new  question  which  is  by  no  means  free 
from  difficulty.  T^t  testator,  Bernard  Con- 
way, after  other  devises  and  bequests,  gave 
his  residuary  estate  to  Ms  "spinster  or  un- 
married nieces,"  six  ot  whom  had  never 
been  married,  and  were,  therefore,  pr<^>erly 
described  as  "spinsters,"  and  two  of  whom 
had  been  married  and  w^e  widows.  All  of 
them  were  actually  uninarrfed  at  the  time  of 
his  death.  Tlie  question  now  raised  Is 
whether  one  ve  both  of  these  classes  is  en- 
titled to  take  the  residuary  estate.  The  an- 
swer to  this  question  must  depend  upon  the 
proper  construction  of  this  clause  in  the  wlD, 
In  what  sense  did  the  testator  use  the  word 
"or"  in  the  expression  "spinster  or  unmar- 
ried nieces?"  As  a  general  rule,  the  context 
may  be  successfully  resorted  to  In  a  search 
after  the  meaning  of  a  given  word,  but  we 
can  get  no  aid  from  the  context  in  this  case. 
The  word  "or"  is  ordinarily  disjunctive  in 
its  office,  but  not  alwi^s  so.  In  the  expres- 
sion, "You  may  ride  or  walk,"  an  alternative 
Is  presented  to  the  person  addressed,  and  he 
is  assured  that  he  may  choose  whether  he 
will  ride  or  walk.  If  a  shopkeeper  should 
Inform  a  cnstcaner  that  the  price  of  an  arti- 
cle he  was  examining  was  "half  an  eagle,  or 
five  dollars,"  he  would  connect  exprewriona 
he  understood  to  be  eqatralent  by  "or,"  and 
the  latter  of  these  expressions  would  be  used 
as  explanatory  of  the  sense  in  which  he  had 
used  the  former.  If  the  same  shoplveeper 
should  offer  a  number  of  articles  as  constitnt- 
Ing  a  lot  or  grronp  of  articles  to  be  sold  to- 
gethec  whether  good  or  bad,  the  word  "or" 
would  in  this  case  hare  a  conjunctive  force, 
and  be  equivalent  to  "and,"  the  meaning  be- 
ing that  all  the  articles  In  the  class,  the 
good  and  the  bad,  were  offered  in  a  lump.  In 
the  clause  o€  the  wiH  before  us  it  seems 
quite  clear  that  "or"  is  not  used  disjunctively. 
The  testator  did  not  mean  to  present  an 
alternative  to  his  executor,  and  authorize 
him  to  pay  to  either  class  of  nieces,  at  his 
own  electlcxn.  The  word  "or"  must  have 
been  used  either  as  connecting  the  word 
"spinster"  with  a  word  be  supposed  to  be  Its 
equivalent  by  way  of  explanation,  or  con- 
junctively, in  the  sense  of  "and."  If  we- 
assume  that  he  used  it  In  the  former  of  these 
senses,  then  he  was  mistaken  In  the  use  oT 
the  word  he  selected  to  furnish  an  explana- 
tion of  the  word  "spinster,"  and  has  failed 
In  his  effort  to  make  bis  own  purpose  dear. 
If,  on  the  other  hand,  we  assume  that  he- 
nsed  the  word  conjunctively,  thm  all  his 
nieces  become  participants  on  his  bounty  In 
equal  shares.  The  spinsters  and  the  widows- 
stood  in  the  same  relation  to  the  testat  r; 
tbelc  aetaal  c<»dition  was  that  of  single  or 
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munarried  women;  and  no  reason  for  dis- 
criminating between  tiiem  appears  in  the  will 
«r  in  tbe  drenmstances  presented  by  the  case. 
This  comtmctlon  r^eree  tbe  testator  from 
ttie  charge  of  mistake  in  his  efforts  to  ex- 
IHress  his  intention,  from  an  arlritrary  dls- 
criminati<Hi  between  those  standing  in  the 
same  degree  of  relationship  to  him,  and 
works  eqaaUty  In  the  diatribution  of  hla  es- 
tate. The  court  below  adopted  the  construc- 
tion of  the  clause  under  consideration,  giving 
to  "or"  the  power  of  "and,"  and  Including 
the  spinsters  and  the  widows  among  the 
residuary  legatees.  Hie  coDSlderatKmB  sug- 
gested w  supporting  13xe  decree  do  not  seora 
to  us  qoite  as  satisfactory  as  we  might  ?risli, 
but  tbey  are  persoasire,  and  attended  with 
less  diffleoHy  than  the  posltkm  of  the  appel- 
lants. The  assignments  of  error  are  there- 
fore OTemxIed,  and  tbe  decree  is  affirmed. 


THOMPSON  et  nz.  T.  CITIZBNS*  TRAC- 
TION CO. 

(8npT«ne  Court  of  PeimsylTania.     May  8, 
18B7.) 

CoxnaiwnoM  or  Tbactiok  Railwat— Usiiroa  or 
Obadb— DAMAOaS. 

In  a  nft  against  a  railway  company  Car 
Bermanent  injury  to  j^ntUTs  piemiaea  eaaaed 
by  raislog  the  grade  of  a  towiuhip  road  and 
maintaining  a  track  thereon,  without  the  con- 
sent of  abutting  owaers,  the  measure  of  dam- 
ages ii  tbe  eoueqaent  defiteciatian  in  the  value 
of  plaintiff's  property. 

Appeal  tram  court  of  common  pleas,  Alle- 
gheay  county. 

Trespass  by  Samud  B.  Thompson  and  Mar- 
tiia  J.  Thompson,  his  wife.  In  right  of  said 
Martha,  against  the  CltlBens'  Traction  Com- 
pany and  O'Hara  township,  to  rccoyer  for  in- 
jury to  plaintiffs'  property  by  a  change  In  the 
grade  of  the  township  road  and  the  eonatruc- 
tion  of  a  railway  thareon.  From  a  judgment 
In  favor  of  plaintiffs  against  the  Cltisena*  Trac- 
tion C<Mni>aay,  said  company  appeals.  Af- 
flnned. 

Geo.  C.  Wilson  and  Wm.  D.  Evans,  for  ap- 
pellant. S.  Schoyer,  Jr.,  S.  B.  Schoyer,  and 
J.  M.  Cook,  for  appellees. 

McCOLLTJM,  J.  The  right  of  the  plaintiffs 
to  compensation  for  the  injnry  done  to  their 
property  by  the  change  of  grade  of  the  high- 
way In  front  of  It  and  the  construction  thereon 
of  tbe  railway  Is  not  disputed.  The  defendant, 
however,  cootends  that  the  court  adopted  a 
wrong  method  of  ascertaining  the  compensa- 
tion they  were  entitled  to  receive  for  the  In- 
jury thus  Inflicted.  All  the  specifications  of 
error  relate  to  this  contention,  and  the  cases 
cited  as  sustaining  it  are  Iientz  v.  Carnegie 
Bros.  &  Co.,  145  Pa.  St  612,  23  Atl.  219;  Mc- 
GetUgan  v.  Potts,  148  Pa.  St  155,  24  AtL  106; 
and  Eshleman  v.,  >Iartlc  Tp.,  152  Fa.  St  68, 
25  Atl.  178.  Tbe  rulings  and  Instructions  com- 
plained of  were  to  the  effect  that  the  deprecia- 


tion in  the  value  of  the  property  as  the  result 
of  the  change  of  grade,  and  the  construction 
and  maintenance  of  the  railway,  furnished  the 
measure  of  compensation.  Why  the  defend- 
ant, in  the  light  afforded  by  the  testimony  In 
the  case,  complains  of  this  measure  is  not 
apparent  Tbe  uncontradicted  evidence  on  the 
part  of  the  plaintiffs  was  to  the  effect  that  the 
cost  of  raising  the  lot  and  buildings  to  the 
level  of  the  railway  would  exceed  the  depreda- 
tion in  the  value  of  the  property.  Besides,  the 
manner  in  which  tbe  case  was  tried  makes 
the  Judgment  in  It  a  bar  to  any  future  action 
by  them  for  damages  arising  from  tbe  location 
of  the  railway.  The  plaintiffs  were  justified 
In  regarding  the  railway  as  a  permanent  struc- 
ture, an  additional  and  continuing  aervltade, 
on  their  land  within  the  highway.  They  could 
not  compel  a  change  of  grade  or  location,  nor 
remove  the  embankment  which  interfered 
wlQi  access  to  their  lot,  and  was  necessary  to 
the  support  and  operation  of  the  railway. 
Tbeii  only  remedy  was  an  action  to  obtain 
compensation  for  the  injury  Inflicted.  Penn- 
sylvania B.  B.  V.  Montgomery  Co.  Pass.  By., 
167  Fa.  St  62,  31  Ati  46&  No  good  reason 
appeaia  (or  holding  that  the  rallngs  and  in- 
atmctlons  in  regard  to  the  measure  of  oom- 
pensatlon  were  erroneous.  The  mere  fact 
that  the  defendant  was  not  Invested  with  the 
power  or  right  of  eminent  domain  is  not  Ji 
sufficient  warrant  for  condemning  them.  It 
Is  true  that  they  were  In  accord  with  tbe  aet- 
tied  rule  for  the  ascertainment  of  compensa- 
tion In  a  case  where  a  corporation  invested 
with  the  privilege  of  taking  private  property 
for  public  use  has  In  the  construction  or  en- 
largement of  its  works  taken,  injured,  or  de- 
stroyed the  property  of  another.  But  tills  rule 
Is  not  necessarily  limited  to  andb  cases.  It 
may  be  applied  m  a  case  of  permanent  Iqjury 
to  real  estate  when  the  issue  is  between  pri- 
vate persons.  An  illustration  of  this  may  be 
found  in  Williams  v.  Pulmer,  161  Pa.  St  40B, 
25  AtL  103.  In  that  case  the  plaintiff  sought 
to  recover  from  the  defendant  compensation 
toe  on  Injury  to  his  property  by  reason  at 
the  diversion  of  the  water  of  a  navigable  river 
from  Its  natural  channel  in  front  of  his  land, 
and  It  was  held  that  "compensatory  damages 
In  such  cases  would  be  the  depreciation  In 
vadue  of  the  property.  If  the  li^jury  wer«  per- 
manent or  the  cost  of  removing  the  obstruc- 
tion, whichever  was  the  lower  amount"  In 
our  case  the  defendant  made  no  answer  to  tbe 
plaintiffs'  evidence  In  relation  to  tbe  cost  at 
raising  tbe  lot  and  buildings.  Its  evidence 
was  principally  directed  to  tbe  establishment 
of  its  claim  that  tbe  matters  complained  oC 
by  the  plaintiffs  were  a  benefit  to  and  Improvs- 
ment  of  their  property.  The  cases  cited  by 
tbe  defendant  are  not  analogous  to  tbe  case 
at  bar.  This  wlU  sufficiently  appear  CrtHU  an 
examination  of  them.  The  defendant  having 
located  and  constructed  its  railway  on  the  pub- 
lic road  without  the  consent  of  tbe  abutting 
property  owners,  is  liable  to  tbem  for  an  In- 
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Jiiry  done  to  their  property  by  such  location 
and  construction.  Its  liability  is  the  same  aa 
If  It  had  obtained  their  consent  to  the  c<»i- 
structlon  of  the  railway  on  glrlng  bonds  to 
compensate  them  for  snch  Injuries  to  their 
property  as  its  location  and  construction  might 
Inflict  In  view  of  this  liability,  and  the  na- 
ture of  the  Injury  for  which  the  plaintiffs  asli 
compensation,  we  are  not  satisfied  of  error  in 
the  rulings  and  InstructlcHis  complained  of. 
Judgment  affirmed. 


NUGENT  T.  PHILADELPHIA  TKACTiaN 
CO. 

(Supreme  Court  of  FennsylyanU.     May  8, 
1897.) 

Stbbbt  Railroads  —  Ixjiikibs    to    Fbhsohs   ok 
Track — Contbibl'Tort  Nboliqkn'ce. 

Plaintiff,  in  crossing  a  street  traversed  by 
street  cars  on  donble  tracks,  did  not  look  for 
cars  after  starting  to  cross,  and  went  on  the 
second  track  six  or  seven  feet  in  front  of  a 
■lowly  moving  car,  which  it  was  imiKiBBible  for 
the  motorman  to  stop  in  time  to  avoid  an  acci- 
dent, and  which  plaintiff  would  have  seen  had 
he  looked.  Hdd,  that  he  could  not  recover  for 
injuries  caused  by  being  struck  by  such  car. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Patrick  Nugent  against  the  Phil- 
adelphia Traction  Company  for  personal  In- 
juries caused  by  defendant's  negUgence. 
Prom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

The  speclflcatlors  of  error  are  as  follows: 
"(1)  The  learned  court  erred  in  refusing  to 
unqualifiedly  affirm  the  sixth  point  submit- 
ted by  the  appellant  (defendant  below],  as 
set  forth  In  the  bill  of  exceptions,  to  wit: 
'Under  all  the  evidence  in  this  case,  the  ver- 
dict must  be  for  the  defendant.'  (2)  The 
learned  court  erred  in  refusing  to  unquali- 
fiedly affirm  the  fifth  point  submitted  by  the 
appellant  (defendant  below),  as  set  forth  In 
the  bill  of  exceptions,  to  wit:  'As  the  plain- 
tiff testified  In  this  case  that  the  last  time 
that  he  looked  eastward  for  the  approaching 
car  was  when  he  was  on  the  south  side  of 
the  east-bound  track,  a  distance  of  some 
twelve  feet  from  the  west-bound  track,  up- 
on which  he  was  struck,  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law, 
and  therefore  cannot  recover  In  this  case.' 
(3)  The  learned  court  erred  In  overruling  the 
motion  of  counsel  for  appellant  (defendant 
below)  to  withdraw  a  Juror,  and  continue 
the  case,  when  counsel.  In  his  argument  to 
the  Jury  for  plaintiff,  referred  as  follows  to 
a  physician:  'Is  he  the  kind  of  a  doctor  that 
the  traction  company  agents  can  go  to  and 
put  their  slimy  fingers  on,  and  come  Into 
court,'— thereby  purposing  to  appeal  to  the 
prejudices  of  the  Jury,  as  Is  particularly  set 
forth  In  pages  315,  246  of  the  bill  of  excep- 
tions." 

Defendant's  fifth  point  and  the  answer  of 
the  court  are  as  follows:  "As  the  plaintiff  tes- 


tifled  In  this  case  that  the  last  time  that  he 
looked  eastward  for  the  approaching  car  was 
when  he  was  on  the  south  side  of  the  east- 
bound  track,  a  distance  of  some  twelve  feet 
from  the  west-bonnd  track,  upon  which  he 
was  struck,  he  was  guilty  of  contributory 
negUgence  as  a  matter  of  law,  and  therefore 
cannot  recover  In  this  case.  Answer  of  the 
coort:    I  decline  that  point." 

Thomas  Leaming,  for  appellant.  Harvey 
K.  Newltt  and  Bllery  P.  Ingham,  for  appel- 
lee. 

WILLIAMS,  J.  The  plaintiff  was  serious- 
ly injured  by  one  of  the  cars  belonging  to 
the  defendant  company.  He  alleges  that 
this  Injury  was  due  to  the  defendant's  negli- 
gence. On  the  other  hand.  It  is  asserted 
that  the  plaintiff  was  guilty  of  snch  contrib- 
utory negligence  as  clearly  makes  him  the 
author  of  his  own  misfortune.  It  becomes 
necessary,  therefore,  to  ascertain  and  state 
the  facte  as  shown  by  the  testimony,  In  or- 
der that  we  may  determine  upon  which  side 
of  the  line  drawn  In  Davidson  v.  Railway 
Co.,  171  Pa.  St  522,  33  AU.  86,  this  case  may 
faU.  The  plaintiff  had  spent  the  afternoon 
socially  with  some  friends  In  this  city.  Ue 
was  starting,  at  about  8  o'clock  in  the  even- 
ing, for  his  home  In  Oermantown.  In  or- 
der to  reach  the  railway  station,  he  had  to 
cross  Market  street  at  ite  Intersection  with 
Fifteenth  street  According  to  the  testimo- 
ny of  those  who  saw  him  shortly  before  and 
at  the  time  of  his  crossing  the  street,  he 
was  somewhat  affected  by  what  he  bad  been 
drinking  during  the  afternoon;  his  gait  ap- 
peared to  these  witnesses  to  be  unsteady, 
and  his  manner  Is  described  by  them  as  that 
of  one  dazed  or  bewildered.  Ue  says  that 
as  he  stood  upon  the  south  side  of  the  street- 
railway  tracks  on  the  west  crossing  at  this 
Intersection,  he  looked  up  and  down  Market 
street  to  see  If  he  could  safely  cross.  He 
saw  some  wagons  directly  In  front  of  him 
on  the  southern,  or  east-bound,  track.  Ue 
also  saw  a  car  approaching  from  the  west 
at  what  he  considered  a  safe  distance  from 
the  crossing.  As  soon  as  the  wagons  moved 
out  of  his  way,  he  started  to  cross,  and. 
without  looking  for  a  car  approachhig  from 
the  east  he  crossed  the  soutbern  track  and 
the  space  between  the  tracks,  and  while 
upon  the  northern  track  was  struck  by  a 
west-bound  car,  and  received  the  Injury 
complained  of.  The  testimony  shows  that 
he  stepped  upon  the  northern  track  some  six 
or  seven  feet  In  front  of  a  slowly  moving 
car.  The  motorman  Instently  hallooed  to 
him,  but  he  seems  to  have  gone  forward  a 
step  or  two  without  looking  up,  when  he 
was  struck  by  the  car.  The  witnesses  who 
saw  him  when  he  came  upon  the  track  seem 
to  think  that  he  might  have  escaped  Injury 
If  he  had  acted  promptly  upon  the  motor- 
man's  call  to  him.  The  distance,  however, 
was  shown  to  be  so  slight  as  to  make  It  im- 
possible for  the  motorman  to  have  stopped 
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the  car  In  time  to  prevent  the  acddent.  Tlie 
car  was  well  lighted,  and  provided  with  an 
automatic  belt  It  was  impoaaible  for  the 
plaintiff,  had  he  looked  while  crossing,  not 
to  see  the  car.  But  he  does  not  allege  that 
he  looked.  He  testifies  that  he  did  not  look 
after  he  started  to  cross.  The  testimony 
leaves  no  room  to  doubt  that,  if  he  had  used 
his  senses,  and  acted  upon  the  information 
which  they  would  certainly  have  given  him, 
he  would  not  have  gone  directly  in  front  of 
a  moving  car,  to  be  struck  by  It.  It  is  very 
clear  also  that  the  motorman  became  aware 
of  the  danger  to  the  plaintiff  only  when  he 
stepjted  in  front  of  his  car,  and  that  he  had 
no  sufficient  opportunity  to  stop  its  motion 
alter  this  occurred.  To  whose  negligence  is 
the  accident  due?  As  the  facts  are  prac- 
tically nncontroverted,  they  raise  a  question 
of  law,  the  decision  of  which  was  for  the 
court  Davidson  v.  Hallway  C!o.,  supra.  It 
was  called  to  the  attention  of  the  court  be- 
low by  the  defendant's  fourth  point  for 
charge,  as  well  as  by  the  Hfth  point.  Tbe 
fourth  point  was  declined  without  explana- 
tion or  Qualiflcation.  It  should  have  been 
affirmed  with  the  explanation  that  it  was 
applicable  where  no  obstruction  Interfered 
with  tbe  view.  Busby  v.  Traction  Co.,  VX 
Pa.  81  SS8,  17  AtL  886.  The  fifth  point 
should  also  have  been  affirmed  with  the  ex- 
planation that  if,  by  looking,  at  any  point  be- 
fore reaching  the  west-bound  tra<^,  he  could 
have  seen  the  car,  and  escaped  from  dan- 
ger by  stopping  before  reaching  the  track,  it 
■vaa  his  duty  so  to  look  and  stop.  Negli- 
gence Is  the  want  of  8u<di  care  as  the  circum- 
stances may  require.  In  the  crowded  streets 
of  the  city,  it  is  not  enough  for  a  pedestrian 
to  "stop,  look,  and  listen"  at  one  side  of  a 
street  like  Market  street,  which  is  100  feet 
in  width,  and,  seeing  an  opening  directly  be- 
fore him,  cross  the  entire  street,  with  the 
street-railway  tracks  up^m  it,  without  fur- 
ther attrition  to  the  traffic  of  the  street,  or 
the  dangers  to  be  encountered.  It  is  his 
duty  to  himself  and  to  the  public  to  look 
about  him,  and  to  avoid  the  obvious  dangers 
with  which  his  path  may  be  beset.  Upon 
the  whole  case,  we  think  the  defendant's 
sixth  point  should  also  have  been  affirmed. 
The  first  and  second  specifications  of  error 
are  sustained,  and  tbe  Judgment  appealed 
from  is  revised. 


COMMONWEALTH  v.  JONGRASS. 

(Supreme  Conn,  of  Pennsylvania.    May  3, 
1897.) 

CaiiiiaAL  Law— WiTHEssES— Oatb  Admikisteked 

BT   ISTBBPBETER— HlSCOITDUCT   OF   JUROK. 

LAn  oath  adininistered  by  an  interpreter  In 
the  presence  and  under  the  immediate  direc- 
tion of  the  coort  is  valid,  though  it  is  not  repeat- 
ed by  the  clerk  to  the  interpreter  every  time  he 
is  called  on  to  administer  it,  but  only  at  the 
beginiung  of  the  examination. 

2.  It  is  proper  to  refnse  to  set  aside  a  ver- 
dict of  gnilty,  though  one  of  the  jurors  fell 


asleep;  the  judge  having  stated  that  he  had 
given  particular  attention  to  the  juror  daring 
the  trial,  becanee  of  his  age,  and  knew  that  he 
was  awake  and  attentive  except  for  a  single 
instant,  and  that  he  lost  nothing  of  the  trial. 

Appeal  from  court  of  oyer  and  terminer, 
Lawrence  county. 

Frank  Jongrass,  alias  G.  Frank,  was  cod 
vlcted  of  murder,  and  appeals.    Affirmed. 

J.  M.  Martin,  J.  L.  McClelland,  and  Frank  A. 
Blackstone,  for  appellant.  Bobert  K.  Aiken. 
Dlst  Atty.,  for  appellee. 

PER  CURIAM.  There  Is  no  code  of  pro- 
fessional ethics  Umt  is  peculiar  to  the  criminal 
courts.  There  are  no  methods  of  practice  to 
be  tolerated  there  that  are  not  equally  entitled 
to  recognition  in  the  dvil  courts.  Subtle  dis- 
tinctions that  mark  no  substantial  differences, 
and  that  do  not  affect  the  merits  of  a  con- 
troversy, unless  it  may  be  to  obscure  or  to 
defeat  them,  should  not  be  allowed  to  thwart 
Justice,  in  the  interests  of  disorder  and  crime. 
The  assignments  of  error  in  this  case  raise 
two  questions  of  this  class.  They  touch  no  im- 
portant right  of  a  defendant.  The  first  one 
relates  to  the  validity  of  the  oath  adminis- 
tered by  the  Interpreter  to  some  of  the  wit- 
nesses. The  form  of  the  oath  is  not  question- 
ed, nor  is  It  denied  that  the  interpreter  cor- 
rectly translated  it  into  the  language  of  the 
witness.  It  was  d<me  in  the  presence  and 
tinder  the  immediate  direction  of  the  court 
Under  such  circumstances,  if  it  haa  been  ad- 
ministered by  a  bystander  it  would  have 
bound  the  conscience  of  the  witness,  both  in 
law  and  In  morals,  as  a  valid  oath.  It  was 
not  necessary  that  the  clerk  should  repeat 
the  oath  to  the  Interpreter  every  time  he  was 
called  upon  to  administer  it  to  a  witness.  It 
was  enough  if  this  was  done  at  the  begin- 
ning of  the  examination.  The  interpreter  acts 
under  the  sanction  of  his  oath  as  such,  when 
he  administers  the  oath  to  the  witness,  no 
less  than  when  he  interprets  the  testimony  of 
the  witness  to  the  court  and  Jury. 

The  other  question  relates  to  the  refusal  of 
the  court  below  to  set  aside  the  verdict  be- 
cause it  was  alleged  that  one  of  the  Jurors 
had,  for  an  instant,  appeared  to  be  asleep. 
This  motion  was  addressed  to  the  discretion 
of  the  court  It  depended  upon  a  fact  that 
must  have  transpired  In  the  presence  of  the 
learned  Judge.  If  this  assignment  was  regu- 
lar, we  could  not  consider  it  upon  this  rec- 
ord. The  learned  Judge  stated,  when  this 
motion  was  before  him,  that  he'  had  given 
particular  attention  to  this  Juryman  during 
the  trial,  because  of  his  age,  and  was  able  to 
say  upon  his  own  knowledge  that  he  was 
awake  and  attentive  except  for  a  single  in- 
stant, and  that  he  lost  nothing  of  the  trial. 
It  was  idle  to  call  witnesses  to  prove  what 
the  learned  Judge  knew  to  be  untrue.  He 
would  not  have  been  bound  by  such  testi- 
mony, if  given,  for  neither  a  Judge  nor  a 
Juror  is  bound  to  accept  the  statement  of  a 
witness  that  contradicts  the  testimony  of  his 
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own  senses.  Tbe  evidence  abundantly  Jastl- 
fled  the  conrictlon.  The  assignments  of  er- 
ror are  overruled,  the  Judguieut  affirmed,  and 
tbe  record  remitted  for  purposes  oi  execution. 


WILKINSON  V.  ROBERTSON. 
(Court  of  Appeals  of  Manrland.  April  1,  1897.) 
AniuKisTRi.'nox— WiFB  Driao  'witboct  Issos  or 
Debts. 
Administration  should  not  be  granted  on 
estate  of  wife  who  dies  leaving  no  issue  and 
owing  no  debts;  Act  1892,  c.  571,  providing,  if 
intestate  be  a  married  woman,  her  personal 
property  shall  devolve  on  her  husband  abso- 
lutely, and  it  shall  not  be  necessary  to  adminis- 
ter on  her  estate  to  pass  title  to  him  unless  she 
owe  debte,  bat  title  shall  not  pass  to  him  when 
administration  is  not  necessary,  except  by  order 
of  the  court  on  his  application. 

Appeal  from  orphama'  court  of  Baltimore 
dty. 

Petition  by  Lydla  V.  Wilkinson,  by  her  hus- 
band and  next  friend,  Edwin  Wilkinson,  Jr., 
for  rescission  of  order  appointing  Alexander 
H.  Robertson  administrator  of  Amanda  0. 
Ford,  deceased,  and  reeclsslon  of  order  di- 
recting sale  of  property.  Petition  dismissed, 
and  petitioner  appeals.    Reversed. 

Argued  before  Mc&HEBBY,  G.  3.,  and 
BBISCOE,  BRYAN,  RUSSUM,  PAGE,  BOYD, 
and  FOWLER,  JJ. 

William  Beynolds  and  Richard  Laws  Lee, 
for  appellant.  Alex.  H.  Robertson,  for  ap- 
pellee. 

McSECBRRX,  C.  J.  It  appears  by  the  rec- 
ord now  before  ue  that  Amanda  C.  Ford,  tbe 
wife  of  J.  Donaldson  Ford,  died  in  April, 
1882,  without  issue,  owing  no  •debts  and 
leaving  her  husband  surviving  her.  She  was 
possessed  at  the  time  of  her  decease  of  per- 
sonal chattels  valued  at  something  over  $€00, 
$200  or  $300  on  deposit  in  bank,  and  a  one- 
half  undivided  interest  In  a  leasehold  house 
and  lot  in  Baltimore,  worth  about  (700.  In 
the  latter  part  of  June  of  the  same  year  J. 
Donaldson  Ford,  the  surviving  busband,  con- 
veyed by  deed  to  Jennie  L.  BiUups,  the  sis- 
ter of  bis  deceased  wife,  all  the  interest 
wbidi  be,  as  surviving  husband,  bad  ac- 
quired under  the  laws  of  Maryland  In  this 
leasehold  property  owned  by  his  wife.  On 
November  17,  1886,  tbe  surviving  husband 
filed  in  tbe  orphans'  court  of  Baltimore  city 
a  renimclatlon  of  bis  right  to  administer  on 
bis  wife's  estate,  and  at  the  same  time  re- 
quested that  letters  be  granted  to  Mr.  Alex- 
ander H.  Robertson,  the  appellee.  Accord- 
ingly on  tbe  same  day  letters  of  administra- 
tion were  granted  to  Mr.  Robertson,  and 
forthwith  an  order  was  passed  directing  the 
administrator  to  give  the  usual  notice  to 
creditors.  Thirteen  days  afterwards  the  ad- 
ministrator filed  a  petition  stating  that  the 
only  estate  of  the  decedent  which  had  come 
to  bis  hands  was  this  undivided  one-half  in- 
terest in  the  leasehold  house  and  lot  that  bad 
been  conveyed  by  the  surviving  busbajod  to 


his  sister-in-law  more  than  four  years  pre- 
viously, and  praying  that  an  order  might  be 
passed  authorising  the  stUe  of  the  leasehold 
estate  for  the  purpose  of  raising  funds  with 
which  "to  pay  the  expenses  and  debts  of  the 
administration."  The  same  day  tbe  order 
prayed  for  was  passed.  Jennie  L.  BiUups, 
having  married  Edwin  Wilkinson,  went  into 
tbe  orphans'  court  by  petition  on  December 
18, 1886,  and  asked  that  the  order  appointing 
Mr.  Robertson  administrator,  and  the  order 
directing  a  sale  of  the  property  tbat  bad 
been  previously  conveyed  to  her,  might  each 
be  rescinded,  and  on  the  same  day  tbat  peti- 
tion was  dismissed.  From  the  order  of  dla- 
mlssal  the  pending  appeal  was  taken. 

The  single  question  is,  was  administration 
on  the  deceased  wife's  estate  necessary  un- 
der tbe  drcumstances?  If  it  was  not,  tb«i 
tbe  order  granting  It  was  erroneous;-  and,  if 
that  order  was  erroneous,  tbe  subsequent 
one  founded  on  it,  and  authorising  a  "sale  to 
be  made  by  Mr.  Robertson,  Is  necessarily  et- 
roneons  also.  As  the  law  stood  prior  to  the 
adoption  of  Act  1882,  c.  571,  when  a  mar- 
ried woman  died  intestate  and  without  chil- 
dren her  personal  property  devolved  upon 
her  surviving  husband,  and  no  administra- 
tion was  necessary  to  perfect  his  title,  though 
if  be  desired  te  protect  himself  from  liability 
for  her  debts.  In  the  event  that  she  owed 
any,  he  could  apply  for  and  obtain  letters  of 
administration.  This  right  to  administer  de- 
pended altogether  on  the  fact  tbat  she  owed 
debts.  If  she  owed  no  debts,  tiiere  was  no 
necessity  for  administration,  and  none  eoold 
be  granted.  In  re  Lee's  Estate,  7$  Hd.  10& 
24  Atl.  422.  This  decision  gave  a  otmstroc- 
tlon  to  section  32,  art.  98,  Code.  Tbat  sec- 
tion, as  it  stood  before  the  act  of  1882  was 
passed,  provided  that  "if  the  Intestate  be  a 
married  w<Hnan,  and  sliall  leave  no  child  or 
children  or  descendants,  all  her  personal 
property,  including;  therein  all  chosca  In  ac- 
tion, shall  devolve  upon  her  hnsband  abso- 
lutely; and  it  tAiall  not  in  such  case  be  neces- 
sary for  him  to  administer  np<«  her  estate  in 
order  to  pass  title  to  him  unless  she  shall 
be  liable  in  law  for  debts  owing  by  her;  but 
If  tbe  intestate  be  a  married  woman  aod 
leave  a  child,"  eta  By  the  act  of  1802,  c. 
571,  this  section  was  repealed,  then  literally 
re-enacted,  with  an  amendment  which  con- 
sists of  the  addition  of  the  following  provi- 
sion Immediately  after  the  words  "debts 
owing  by  her,"  viz.:  "But  no  title  whatever 
to  such  personal  property  or  choses  in  action 
shall  pass  to  the  said  husband  when  admin- 
istration is  not  necessary  except  by  an  order 
of  the  orphans'  court  declaring  the  same. 
Upon  application  of  the  said  husband  the 
court  shall  pass  an  order  nisi  which  shall 
be  published  in  such  manner,  and  for  such 
time  as  the  court  in  its  discretion  may  pre- 
scribe, and  which  after  the  expiration  of 
said  notice  shall  be  finally  ratified  by  said 
court  unless  cause  to  the  contrary  has  been 
shown."    Now,  it  is  perfectly  obvloos  that. 
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u  respects  the  neceaaity  for  an  adminlstrar 
tion  on  the  estate  of  a  deceased  married 
woman,  the  act  of  1882  makes  no  change; 
for  its  whole  pnrpoee,  aa  manifested  by  the 
exact  re-enactment  of  the  original  section, 
Teas  not  to  take  away  from  the  husband  the 
title  to  the  profterty  which  the  law  devolved 
Dpon  him,  but  to  suspend  the  actual  passing 
of  that  title,  where  no  administration  waa 
nececisarr,  except  upon  an  order  of  the  or- 
phans' court  declaring  that  the  title  shall 
pass.    The  right  of  the  husband  to  the  prop- 
erty is  nnAtFected  by  the  act  of  1892.    The 
instances  where  an  admlniatratlon  <m  the 
wife's  estate  is  necessary  are  precisely  the 
same  as  they  were  before  the  act  of  1892  was 
adopted,  and  there  is  consequently  no  occa- 
sion to  administer  now,  if  under  similar  con- 
ditions an  administration  would  not  have 
been  required  tmder  section  32  of  article  S3 
as  it  stood  prior  to  its  being  amended.    But 
wc  have  seen  that,  before  the  adoption  of 
tbe  act  of  1802,  there  was  no  necessity  for 
administration  if  the  wife  owed  no  debts, 
and,  if  there  was  no  necessity  to  administer 
tben,  administration,  even  at  the  instance  of 
the  husband,  was  Improvident,  and,  if  im- 
provident, erroneous.    This  is  precisely  what 
was  ruled  in  Be  Lee's  Bstate,  supra,.   The  act 
of  1882  leaves   this   conclusion   untouched, 
and  therefore  the  law  of  Maryland  still  Is 
jnst  as  it  was  announced  In  the  case  last 
cited.    The  record  shows  that  the  wife  owed 
no  debts  at  all,  and  that  the  sole  object  for 
which  a  sale  of  the  leasehold  property   Is 
sought  is  to  raise  funds  to  pay  the  e3q)enses 
and  debts  of  the  administration.    Apparently 
the  administration  was  procured,  not  because 
the  decedent  owed  any  debts  in  her  lifetime, 
but  with  a  view  that  expenses  and  debts 
might  be  created,  and  then  that  a  sale  of  the 
leasehold  might  be  ordered,  so  that  these  ad- 
minlatiatlon    expenses    and    debts    could   be 
paid.    Such  an  object  furnishes  the  orphans' 
roort  no  Jurisdiction  either  to  grant  letters  of 
administration  on  the  wife's  estate  or  to  or- 
der a  sale  of  any  part  thereof;  and  it  neces- 
mrily  follows  that  there  was  error  in  passing 
the  orders  of  November  17  and  30,  l£d6,  and 
hence  the  i)ctition  asking  a  rescission  of  those 
orders  should  not  have  been  dismissed.     In 
disposing  of  this  case  we  have  confined  our- 
KlTes  to  the  single  question  involved.     For 
the  error  In  dismissing  the  petition  of  the  ap- 
pellant filed  on  the  IGth  of  December,  1806, 
the  order  appealed  from  must  be  reversed, 
and  the  cause  will  be  remanded,  to  the  end 
that  an  order  conforming  to  this  opinion  may 
be  signed.    Order  reversed,  with  costs  above 
ud  below,  and  cause  remanded. 


RANDALL  et  al.  v.  RANDALL. 
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for  potpose  of  distributloa  to  tertatoi'a  ehll- 
dr«n,  under  will  giving  estate,  in  trust  for  ftip- 

port  of  wife  and  chiMren,  during  lier  life,  and 
after  her  death  to  their  support.  In  the  dis- 
cretion of  iQie  trustees,  tOl  tbey  are  of  age  or 
marry,  and,  when  all  tne  children  arrive  at  age 
or  marry,  to  divide  the  estate  among  the  chil- 
dren, and,  in  the  event  of  no  child  or  issue 
thereof,  then  to  divide  the  estate  among  testa- 
tor's brothers  and  sisters. 

Appeal  from  circuit  court,  Anne  Arundel 
county,  In  equity. 

Petition  by  Alexander  B.  Randall  and  others 
for  construction  of  will  of  Burton  Randall, 
deceased,  and  distribution  of  trust  estate.  An- 
swer was  filed  by  J.  Wirt  Randall  and  another, 
trustees,  and  petition  was  dismissed.  Peti- 
tioners appeal.    Reversed.    . 

Argued  before  McSHEBBT,  O.  J.,  and 
FOWLER,  PAGE,  BOTD,  ROBERTS,  BUS- 
SUM,  and  BRISCOE,  JJ. 

Frederick  J.  Brown  and  J.  8.  Lemmon,  for 
appellants.  J.  Wirt  Randall,  In  pro.  per. 

BRISOOB,  J.  Dr.  Burton  Randall,  surgeon 
of  the  United  States  army,  but  residing  In  An- 
napolis, died  in  1886,  leaving  a  last  will  and 
testament  dated  in  1877.  At  the  time  of  bis 
death  he  left  a  widow,  Mrs.  Virginia  Randall, 
a  son,  Alexander  B.  Randall,  and  a  daughter, 
Margaret  T.,  who  has  siaco  married  Dr.  Jo- 
seph M.  Worth  Ington,  As  the  questions  lor 
our  consideration  arise  upo|i  a  constmctioa  of 
Dr.  Randall's  will,  it  will  be  necessary  to  set 
forth  the  entire  wilL  It  it  as  follows:  "I  glre, 
devise,  and  bequeath  all  my  estates,  real,  per- 
sonal, and  mixed,  to  my  brother,  Alexaader 
Randall,  and  my  nephew,  Alexander  B.  Hag- 
ner,  of  Annapolis,  to  be  held  by  them,  and  the 
survivor  of  them,  and  the  heirs,  executors,  ad- 
ministrators, and  assigns  of  such  survivor,  in 
trust,  nevertheless,  for  the  following  purposes, 
to  wit:  First  To  receive,  collect,  and  apply 
tbe  rents,  issues,  and  profits  of  my  said  es- 
tates, in  their  discretion,  to  the  maintenance 
and  support  of  my  wife  and  children,  and  to 
the  education  of  my  children  during  my  wife's 
life.  Second.  And  after  my  wife's  death  to 
apply  the  said  rents.  Issues,  and  profits,  in 
their  discretion,  to  the  maintenance,  support, 
and  education  of  my  children,  until  they  re- 
spectively arrive  at  age  or  marry.  Tliird. 
And  when  all  my  said  children  arrive  at  age 
or  marry,  whichever  event  shall  first  happen, 
then  to  divide  the  whole  of  my  estates  then  re- 
maining among  my  children  equally,  and  the 
issue  of  such  among  them  as  may  then  have 
died;  the  issue  of  such  children  to  take  the  por- 
tion of  their  deceased  parent  equally  among 
them.  And,  fourthly,  in  the  event  of  no  child 
or  issue  of  a  child  of  mine  living  at  the  death 
of  my  wife,  then  that  the  said  trustee  divide 
my  estates  then  remaining  equally  among  my 
brothers  and  sisters  then  living,  and  the  isaae 
of  such  as  may  then  have  died,  the  issue  to  take 
the  portion  of  their  deceased  parent  equally 
among  them.  And,  lastly,  in  further  trust, 
that  my  said  trustees,  or  the  survivor  of  them, 
or  the  heirs,  executors,  administrators,  or  as- 
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signs  Of  such  BurrlTor,  may  at  any  time  they 
deem  It  beneficial  and  proper  to  sell  and  dis- 
pose of,  and  by  deed  convey,  any  part  of  my 
said  estates,  receive  the  purchase  money  there- 
of, and  invest  the  same  In  any  other  property 
for  the  benefit  of  this  trust  estate  hereby  cre- 
ated, and  to  constitute  a  part  thereof,  subject 
to  all  the  provisions  of  this  wUl,  or  apply  such 
proceeds,  or  any  part  thereof,  for  the  advance- 
ment in  life  of  any  of  my  children  after  they 
have  obtained  age  or  married,  provided  such 
advancement  do  not  exceed  the  portion  such 
child  may  be  entitled  to  after  deducting  the 
one-third  thereof  for  my  wife."  Mrs.  Randall, 
the  widow,  who  Is  now  living,  renounced  all 
claim  under  the  will,  and  elected  to  taJce  dow- 
er and  distribution  under  the  law.  The  ques- 
tion, then.  Is  whether,  upon  the  widow's  re- 
nunciation and  receipt  of  her  third,  the  trust 
estate  ought  not  to  be  declared  to  have  come 
to  an  end,  and.  to  be  distributed  between  the 
testator's  two  children,  both  of  whom  have 
arrived  at  age,  and  are  married;  in  other 
words,  whether  the  devises  and  bequests  in 
the  will  to  the  testator's  children  are  to  be 
paid  at  once,  or  are  to  be  delayed  to  the  dieath 
of  bis  widow.  On  the  2l8t  of  July,  1886,  a 
petition  was  filed  in  the  eircait  court  for  Anne 
Arundel  coonty  by  Mrs.  Randall  and  her  chil- 
dren asking  for  a  construction  of  the  will, 
and  for  a  distribution  of  the  trust  estate.  This 
petition  was  answered  by  J.  Wirt  Randall  and 
Judge  A.  B.  Hagner,  trustees,  named  in  the 
will.  There  was  no  adjudication  of  the  rights 
of  the  parties  under  the  will  because  of  the 
want  of  proper  parties  to  the  proceedings;  the 
lower  court  holding  that  the  brothers  and 
Bisters  of  the  testator  and  their  issue  should 
be  made  parties  to  the  case.  On  the  19th  of 
November,  1895,  an  additional  petition  was 
filed  asking  for  a  distribution  of  the  trust 
estate,  and  it  is  from  the  order  dismissing  this 
petition  and  the  petition  filed  on  the  2l8t  of 
July,  1886,  that  this  appeal  Is  taken. 

It  is  a  well-settled  rule  that  In  every  case 
in  which  a  will  is  to  be  construed  the  great 
object  is  to  ascertain  from  the  face  of  the 
paper  the  Intention  and  design  of  the  testator, 
which  Is  to  be  carried  hito  effect,  unless  op- 
posed by  some  principle  of  positive  law.  Jones 
V.  Earle,  1  Olll,  395.  By  a  careful  examina- 
tion of  the  language  used  in  the  will,  and  look- 
ing to  the  surrounding  circumstances  at  the 
time  of  its  execution,  we  grather  the  controlling 
Intentions  in  the  mind  of  the  testator.  They 
ate  clearly  stated  by  the  appellants,  and  are 
these:  First  That  during  the  life  of  the  wife 
the  estate  should  be  held  In  trust  for  the  pro- 
tection of  the  wife  and  the  minor  children. 
Second.  That  after  the  cessation  of  the  wife's 
estate,  it  should  still  be  held  for  the  protection 
of  the  minor  children  until  all  were  of  age  or 
married.  Third.  That  upon  the  expiration  of 
the  estate  of  the  wife  and  of  the  minority  of 
the  (Alldren  the  trust  should  cease,  and  the 
children  of  the  testator  should  take.  Fourth. 
That  the  trustees,  however,  should  have  a 
right,  if  they  thought  proper,  to  make  at  any 


time  daring  the  existence  of  the  trust,  even 
during  the  Ufe  of  the  wife,  an  absolute  ad- 
vancement of  its  portion  of  the  property  to  any 
dilld  who  should  attain  age  or  become  mai- 
rled.  Fifth.  That  upon  the  determhiatlon  of 
the  wife's  estate,  in  the  event  of  theVe  remain- 
ing no  direct  issue  of  the  testator  living,  then 
the  property  should  pass  to  the  testator's 
brothers  and  sisters  and  their  issue;  in  other 
words,  to  the  testator's  heirs  at  law  and  next 
of  kin.  What,  then,  was  the  effect  of  Mrs. 
Randall's  renunciation  and  election  to  take 
upon  the  interest  of  the  testator's  cbiiaren  an- 
der  the  will.  The  rule  followed  hy  both  th<> 
Ehiglish  and  American  courts  Is  that  a  wid- 
ow's renunciation  and  election  to  take  as 
against  the  will  is  equivalent  to  her  death, 
unless  it  contravenes  some  manifest  Intention 
of  the  testator  as  expressed  by  the  wilL  In 
Clark  V.  Tennison,  33  Md.  92,  where  by  the 
will  a  gift  was  to  the  wife  during  her  widow- 
hood, with  a  limitation  over  to  the  children 
upon  her  death,  it  was  held,  in  order  to  carry 
out  the  plain  intention  of  the  testator,  to  con- 
strue the  will  as  giving  the  property  to  the 
children  upon  the  termination  of  the  estate 
given  to  the  wife,  whether  that  be  by  her 
marriage  or  her  death.  In  Re  Ferguson's  Es- 
tate, 138  Pa.  St  208,  20  Atl.  945,  the  court, 
in  a  well-considered  case,  after  stating  the  rea- 
sons for  the  rule,  says  that  the  law  must  have 
a  settled  and  uniform  rule,  and  it  is  that  the 
widow's  election  to  take  against  the  wlU  is 
equivalent  to  her  death.  Some  of  the  author- 
ities that  support  this  view  are  the  cases  of 
Small  V.  Marburg,  77  Md.  11,  26  AtL  920; 
Lainson  v.  Lalnson,  18  Beav.  1;  Craven  v. 
Brady,  L.  R.  4  Eq.  209;  Jull  v.  Jacobs,  3  Ch. 
Dlv.  703;  Stephenson  v.  Stephenson,  52  Law 
T.  (N.  S.)  576.  In  the  recent  case  of  Boyd  v. 
Sachs,  78  Md.  497,  28  Atl.  391,  where  the  ques- 
tion upon  the  construction  of  a  will  was  some- 
what similar  to  the  one  here,  this  court  said: 
"The  widow's  marriage  was  to  have  the  same 
effect  upon  all  the  interests  devised  and  be- 
queathed by  the  will  as  would  have  been 
wrought  by  her  death.  By  the  third  clause 
of  the  will  the  real  estate  was  given  to  Daniel, 
the  son,  after  the  widow's  death;  and  by  the 
fourth  clause  it  was  stated  that  In  case  of  his 
death  before  the  widow  It  should  go  to  his  sis- 
ters and  their  heirs  as  tenants  In  common.  The 
plain  meaning  of  these  clauses  is  that  Daniel 
was  to  take  the  real  estate  on  the  termhiatlon 
of  the  widow's  life  estate  (by  death  or  mar- 
riage), and  that,  if  he  should  die  before  anch 
termination.  It  should  go  to  his  sisters.  Apply- 
ing this  rule,  then,  to  the  will  now  under  con- 
sideration, there  can  be  no  doubt  as  to  the  cor- 
rect conclusion  that  should  be  reached  in  this 
case,  and  that  is,  the  widow's  renunciation  and 
election  accelerated  the  devise  and  bequest  to 
the  testator's  children,  and  terminated  the 
trust  The  application  of  this  equitable  doc- 
trine gives  effect  to  the  manifest  intention  of 
the  testator  that  upon  the  exphatlon  of  the 
wife's  estate,  and  when  his  minor  children  ar- 
rived   at    age   or  married,  whichever  event 
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should  first  happen,  then  the  trust  should 
ceaae,  and  the  whole  of  his  eatate  be  divided 
among  his  children  equally.  It  therefore  fol- 
lows from  what  we  have  said  that  the  orders 
appealed  from  must  be  reversed,  and  the  cause 
remanded.  In  order  that  a  decree  may  be  pass- 
ed In  accordance  with  this  opinion;  the  costs 
to  be  paid  ont  of  the  tmst  estate.  Orders  re- 
versed,  and  cause  remanded;  costs  to  be  paid 
ont  of  trust  estate. 


SCHTJTZ  V.  FERGUSON. 

(Conrt  of  Appeals  of  Maryland.     Mardt  81, 
1887.) 

CORTKACT— EVIDBKOB. 

Flaintifl  having  a  contract  for  constrac- 
tion  of  a  building  to  be  done  at  a  cert^n  time, 
and  the  work  being  at  a  standstill,  the  com- 
pany which  was  his  surety  on  the  contiact 
sent  F.  to  him,  and  he  assigned  the  contract  to 
the  company,  knowing  that  F.  was  acting  as 
its  agent.  Thereafter  F.  contracted  with  the 
company  to  complete  the  work  for  fS.OOO  more 
than  plaintilfB  contract  called  for,  be,  how- 
ever, to  rebate  to  the  company  any  profit  above 
a  commission  of  2^  per  cent,  on  the  cost  of 
the  work.  In  the  meantime,  however,  the  com- 
pany had  interviews  with  plaintiff  relative  to 
arrangements  whereby  he  might  carry  ont  the 
contract,  aad  it  was  not  till  negotiations  with 
liim  and  others  to  carry  out  the  contract  had 
failed  that  the  arrangement  was  made  with  F. 
BM,  that  plaintifTs  bill  to  have  F.  account  on 
the  theory  that  the  assignmoit  was  in  consid- 
eration of  his  agreement  to  pay  plaintiff  any 
profit  alMve  2%  per  cent,  of  the  cost  was  prop- 
erly dismisaed  foi  failure  of  proof  of  such  agree- 
ment, denied  by  F.,  thoagh  plaintiff,  hia  wife, 
and  aon  testified  thereto. 

Appeal  from  circuit  court  of  Baltimore  dty. 

Suit  by  William  H.  Schutz  against  WU- 
Uam  J.  Ferguson.  Bill  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BRYAN,  FOWLER,  PAGE,  BRISCOE, 
BDS8UM,  and  BOYD,  JJ. 

Fielder  C.  SllngluS  and  Thomas  B.  Baer, 
for  i4>peUant.  Roger  W.  CuU,  C.  Morris 
Howard,  and  Wm.  A.  Fisher,  for  appellee. 

BOYD,  J.  The  appellant,  who  was  plaintiff 
below,  entered  Into  a  contract  with  Dr.  Wil- 
liam H.  Moale  on  July  13,  1892,  to  construct 
a  building  in  Baltimore  CII7  known  as  "Hotel 
Stafford."  The  Fidelity  &  Deposit  Company 
o{  Maryland  became  his  surety  for  the  proper 
fulfillment  of  the  contract,  and  he  commenced 
work  on  the  day  after  it  was  signed.  On  Fri- 
day, the  2d  day  of  September,  1892,  he  left 
Baltimore  without  leaving  any  directions  or 
money  for  the  work,  and,  according  to  his  tes- 
tfanony,  went  as  far  as  Chicago.  When  he 
reached  that  dty,  be  determined  to  return, 
and  arrived  at  Baltimore  the  following  Tues- 
day morning,  being  the  6th  day  of  Septem^ 
ber.  He  accounts  for  his  absence  by  saying 
tbat  the  heat  had  affected  his  head,  and  his 
physician  had  advised  him  to  go  away.  The 
theory  of  the  appellee  is  that  he  left  by  rea- 
M>n  of  financial  embarrassment  and  inability 
to  perform  this  and  another  contract  he  had 


on  hand.  Whatever  the  cause  was,  his  sud- 
den disappearance  and  speedy  reappearance 
was,  to  say  the  least,  very  peculiar.  When  it 
was  ascertained  he  had  gone,  the  Fidelity 
Company  was  Informed  of  the  fact,  and  that 
the  work  was  at  a  standstill.  The  contract 
provided  that  the  work  should  be  finished  on 
or  before  the  1st  day  of  October,  1893,  and 
that  the  contractor  should  pay  the  owner 
$50  for  every  day  thereafter  that  the  work 
should  remain  unfinished,  as  liquidated  dam- 
ages. Mr.  Warfleld,  the  vice  president  and 
general  manager  of  the  company,  became 
anxious,  and  sent  for  the  appellee,  who  was 
then  superintending  the  construction  of  a 
building  being  erected  by  the  Fidelity  Com- 
pany. Upon  inquiry  he  ascertained  that 
Schuta  was  stlU  away,  but  a  day  or  two  aft- 
erwards he  returned,  and  Ferguson  saw  Um 
at  the  Instance  of  Mr.  Warfield,  who  also  had 
several  Interviews  with  him.  On  the  7th  day 
of  S^tembw,  Schutz  assigned  his  interest  in 
the  contract  to  the  Fidelity  Company,  and  he 
alleges  in  his  bill  that  he  did  so  because  Fer- 
guson proposed  to  him  that,  if  he  would,  he 
(Ferguson)  would  finish  the  building  In  ac- 
cordance with  the  terms  of  the  contract,  and 
pay  him  all  he  made  under  it  over  and  above 
2%  per  cent.  The  bill  then  charges  that  the 
defendant  did  finish  the  Hotel  Stafford,  and 
made  a  large  amount  of  money  in  the  con- 
Btractlon  of  it,  but  refused  to  render  an  ac- 
coimt  to  the  plaintiff.  It  then  prayed  that  an 
account  may  be  taken,  and  the  profits  over 
and  above  2^  per  cent  be  required  to  be  paid 
to  the  plaintiff.  The  answer  admits  that  the 
assignment  to  the  Fidelity  Company  was 
made,  but  alleges  that  the  defendant  was  at 
that  time  only  acting  for  that  company;  that 
he  "had  no  desire,  intention,  purpose,  or  agree- 
ment to  take  employment  from  said  company 
to  finish  the  bnll(}ing  in  accordance  with  the 
terms  of  the  said  contract";  ana  then  em- 
phatically denies  any  agreement  to  pay  the 
plaintiff  all  profits  over  2^  percent.  Itadmlts 
that  the  defmdant  did  build  the  Hotel  Staf- 
ford as  It  now  stands,  but  alleges  that  it  was 
done  under  other  contracts  than  the  one  be- 
tween the  plaintiff  and  Dr.  Moale. 

The  important  issue  raised  by  the  biU  and 
answer  is  whether  the  defendant  did  promise 
to  pay  the  plaintiff  the  profits  made  over  and 
above  the  2^  per  cent  Whether  or  not  there 
were  any  profits  need  not  now  be  determined, 
and  is  not  material  to  the  inquiry  now  before 
us,  excepting  incidentally  In  considering  the 
probabilities  as  to  whether  the  contract  was 
made  by  the  defendant  with  the  plaintiff,  as 
claimed  by  the  latter.  The  plaintiff  testified 
that  the  Tuesday  morning  he  got  back  he 
saw  Mr.  Waifield,  who  said  to  him:  "  'Go 
home.  We  see  you  are  sick.  Go  home,  and 
go  to  bed,  and  get  your  doctor  to  attend  to 
yon,  and  we  will  attend  to  this  imtil  yoa  get 
well;'  *•  and  that  "Mr.  Ferguson  would  attend 
to  it  for  them.  I  went  home,  and  in  about 
an  hour  or  so  after  that  Mr.  Ferguson  came 
to  my  boose.    I  was  in  my  room,  joid  Mr. 
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Fergnaon  came  up,  and  said:  1  will  take 
the  job  off  yonr  hands  now,  and  do  it  for 
yon  for  two  and  one-half  per  cent,  which  ia 
the  same  as  I  am  doing  the  Fidelity  C<om- 
pany  bnilding  for  than,— 2Vi  per  cent'  Ani 
he  said:  'If  there  Is  anything  left  when  the 
job  is  done,  you  shall  get  It  The  Fid^tj 
Company  don't  want  to  make  anything  out  of 
It.  If  they  get  out  clear,  they  are  satlafled.'  ** 
The  next  day  the  bookkeeper  of  the  defendant 
took  the  assignment  to  the  plaintiff,  which  be 
signed.  The  wife  ot  the  appellant  testified 
she  was  present,  and  In  answer  to  the  qnea- 
tion  whether  Ferguson  made  any  proposltioB 
to  her  husband  said:  "Yes,  sir.  He  said  that 
be  would  do  the  work  for  my  husband  fior— 
He  said  he  would  do  the  work  for  my  husband 
the  same  as  he  was  doing  at  the  Fidelity 
bnlldiag.  He  was  doing  that  woiic,  and  all 
over  2>A  P«'  cent,  my  husband  was  to  get  oat 
cf  the  contract  after  It  was  done,— on  Dr. 
Moale'B  house."  Ebrry  W.  Scbutz,  a  Bom  of 
the  lyipellant,  said  he  was  present  at  the  In- 
terrlew,  and  In  answer  to  the  qoestlon  as  to 
what  occurred  said:  "When  I  came  home  one 
momlng,  Mr.  Ferguson  and  my  father  and 
mother  were  in  the  room,  and  the  conTersa- 
tion  that  they  were  talking  about  at  the  ttnae 
was  the  Stafford  Hotel,  and  Mr.  Ferguson 
and  my  father  were  speaking  aboiA  my  fa- 
ther tomfaig  the  bnUdiag  •  •  *  o<  the 
StaSerd  orer  to  Mr.  Fergnaon,  in  consldeia- 
tion  of  which  he  waa  to  get  all  orer  2^^  cents 
en  the  Job."  The  purport  of  the  agreement 
as  given  by  the  wife  and  aon  waa  that  the  ap- 
pellee was  to  take  the  contract;  not  that  the 
Fidelity  Company  waa.  The  son  said,  in  an- 
swer to  the  (jnestion,  "Waa  anytUng  said 
then  about  the  aasignment  ot  the  contract  to 
the  Fldelltj  Oomponyr  "Not  that  I  heard, 
Btr;  I  didnt  bear  that,"— althoogh  he  did 
aay  that  be  waa  not  pceaen^  daring  all  of  the 
interrlerw.  l^e  only  other  witness  offered  by 
the  plaintiff  on  this  point  was  Benjamin 
Watts,  who  was  foreman  for  Bdiuta.  He 
eaid  he  went  into  Schotz's  shop  on  the  ftth  of 
September,  wh«e  Schnts  and  Ferguson  were. 
The  farmer  said  to  the  latter:  "I  would  like 
Mr.  Watts  to  remain  on  this  Job,  and  Mr. 
Schnta  [Aoald  be  Mr.  Ferguson,  we  suppose] 
said  he  would  be  ^tod,— 4ie  would  like  me  to 
remain  there  also,  being  as  I  had  been  on 
the  Job.  Mr.  Schnts  then  saya  that  Mr.  Fer- 
guson was  to  take  the  Job  at  2%  per  cent" 
Mr.  Watts  did  contlnnc  on  the  Job  under  Fer- 
goscn.  The  erldence  ot  Schnts  shows  that 
he  knew  <»  the  6th  and  7th  of  September, 
1802,  that  Ferguson  was  acting  as  agent  for 
the  Fidelity  Company  In  the  negotiatl(»s  be- 
tween them  on  those  dates.  He  assigned  the 
contract  with  Dr.  Moale  to  that  company,  and 
not  to  Fergnaon.  It  Is  difficult  to  beliere 
that  Ferguson  would  bare  undertaken  to  bind 
himself  to  turn  over  to  Scbuta  any  part  of 
the  profits  over  and  above  his  own  compen- 
sation, 2^  per  cent,  when  they  would  belong 
to  the  Fidelity  Company,  and  not  to  himself. 
Nor  can  we  understand  bow  Schutz  would 


suppose  that  he  wooid  have  done  so.  It  was 
the  Fidelity  CoMpaay  that  was  bitereeted  In 
getting  control  of  the  contzact,  as  It  was  lia- 
ble for  the  defaults  ot  Sefaatz  to  the  extent  of 
^TAOOO.  It  is  condnaively  Aown  that  it  waa 
Impossible  to  complete  the  oootract  within  the 
time  Schuta  had  agreed  to  complete  it,  and 
the  appellee  swore  most  emphatically  that  be 
would  not  have  taken  the  contract  at  the 
sum  agreed  upon  by  Schutx.  In  pohit  oif 
fact,  he  bad  not  even  agreed  to  superintend  the 
work  for  the  Fidelity  Company  when  the 
plaintiff  claims  he  made  the  agreement  with 
him.  The  agreement  with  that  company  is  In 
writing,  and  speaks  for  its^.  It  was  exe- 
cuted on  the  23d  day  of  September, — ^more 
than  two  weeks  after  the  alleged  arrangement 
with  the  plaintiff.  It  shows  that  Ferguson 
had  agreed  with  the  Fidelity  Company  to  as- 
sume and  complete  the  Schutz  contract  for 
the  snm  of  9186,466,  whh:b  waa  nearly  |5,000 
more  than  Schutz's  contract  called  for,  and 
he  also  agreed  to  be  satisfied  with  Z^  per 
cent  commissions  on  the  net  cost  of  the  work, 
and  to  rebate  the  balance,  provided  the  bnild- 
ing did  not  cost  more  than  the  above-men- 
tk>ned  sum.  After  that  was  executed,  Fergu- 
son was,  aa  between  hhn  and  tbe  OMnpany, 
the  contractor  for  the  building,  and  not  mere- 
ly the  agent  of  the  company,  but  It  was  not 
until  then  that  such  was  the  case,  and  on 
the  6th  day  of  September  be  had  no  agree- 
ment with  the  Fidelity  Company  to  take 
charge  of  the  work.  The  allegation  in  the 
bifi  that  the  defendant  proposed  to  the  plain- 
tiff that  if  he  would  assign  the  contract,  he 
(the  defendant)  wovkl  be  employed  by  tbe 
company  to  finish  the  building,  is  not  sna- 
tained  by  Uie  proof.  Tbe  evldcnca  at  Mr. 
Warfleld,  as  well  as  that  of  the  defendant. 
Shows  that  no  arrangement  had  been  aaade  at 
that  time  with  the  defendant.  Mr.  Warfleld 
testified  that,  after  waithig  some  days  after 
the  contract  waa  asalgned,  to  see  whether 
Schutc  would  again  take  up  the  woric,  be  re- 
quested Ferguson  to  carry  out  the  contract  for 
the  company,  but  he  declined  to  do  so.  He 
then  asked  him  to  see  some  of  tbe  other  per- 
sons who  had  bid  on  tbe  building,  and  he 
tried  to  get  them  to  take  It,  but  they  declined. 
After  they  found  that  they  could  not  get  any 
one  else,  be  Insisted  upon  Ferguson,  who  was 
under  some  obligations  to  the  company,  to 
take  hold  of  the  contract,  and  he  finally  con- 
sented, and  the  agreement  above  mentioned 
was  then  made.  Mr.  Warfleld  and  the  de- 
fendant are  uncontradicted  as  to  these  efforts 
to  have,  some  one  else  take  charge  of  the 
work. 

But  there  la  another  circumstance  that 
seems  utterly  at  war  wltli  the  theory  and 
claim  of  the  plaintiff.  Mr.  Warfleld  said  that 
Schutz  had  a  number  oif  Interviews  with  him 
and  others  connected  with  the  company,  aft- 
er the  assignment  of  the  contract,  looking  to 
making  some  arrangement  to  carry  it  out 
and  this  was  not  denied  by  hlxn.  Now,  If  H 
be  true  that  he  and  Ferguson  had  e&tered 
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lirto  an  arrmnccmeat  on  September  Mh,  by 
itUcb  he  ynm  to  tumlga  the  eoMtract,  and 
Fersoaon  was  to  glre  bim  all  the  proflta 
OTcr  2)4  per  cent.,  upon  what  tbeoiy  coaM 
he  rigbttwlij  aak  ot  the  oompany  the  prl-rl- 
lege  of  CMnpMlng  the  contract?  If  tbe  de- 
fendant was  bound  to  aoeonnt  to  him,  why 
was  Bot  be  bonnd  by  the  assignment  of  the 
contract  T  What  was  to  become  of  FergUBon 
and  hla  iMiafita,  U  tbe  company  reassigned 
the  contract  to  Schate,  or  let  him  proceed 
with  H  to  tte  ezetaaioa  of  Fergnson?  Snch 
conduct  la  wholly  inconsistent  with  tite  dalm 
that  Fcaguaua  bad  on  tbe  day  prevlons  to  tbe 
usignmesit  entered  Into  aaeh  an  agreement 
with  blni  as  la  relied  on  as  tiie  foundatloa 
for  the  bW  at  oonpiaiML  After  the  agree- 
ment of  SeptcBDber  28,  1892,  waa  entered  in* 
to  between  the  company  and  Fiergoson,  be 
contlnoed  t»  anperintend  the  work,  and  ttie 
oompany  was  still  BaUe  to  Dr.  Moale,  aa 
Borety  at  SdmtH.  Some  tbne  afterwards  (tbe 
exact  tbne  is  not  clearly  abown)  a  oontntct 
was  entered  into  between  Dr.  Moole  aafl 
Tergneen,  which  waa  a  copy  of  the  Setanti 
oontraet  nwre  was  indorsed  on  It,  how- 
ever, a  pvDTlitan  fibat  tbe  boildlag  waa  to 
he  flntsbed  «■  tte  lat  of  Joiy,  18M,  inetead 
of  the  lat  of  Octaber,  1808,  aa  waa  tai  tbe 
original  agreemflBt;  and  that,  hi  the  event 
of  it  not  being  finlalied.  then  $6  per  day 
■bonld  be  paid  as  liqnidated  damages,  while 
In  tbe  original  it  waa  ^60  per  day.  A  ntun- 
ber  of  other  chaagea  wa«  made  fnan  tlaae 
to  time,  wUcfa  were  to  cast  over  960,000,  1»- 
dndlng  the  addition  of  two  sti^ea  to  tte 
building.  After  these  material  changes  were 
made,  tbe  parties  then  seemed  to  treat  Fer- 
gD8«B  aa  the  respooalble  party,  and  be  was 
not  deemed  'b^  them  to  be  merely  the  agent 
of  the  Fidelity  Oompany,  but  tlila  waa 
months  after  tbe  appellant  had  assigned  his 
cmtract  While  we  thinic  the  chaagea  could 
not  relieve  the  ajppellee  from  his  agreement 
with  tbe  appellant,  if  there  was  any,  yet  it 
la  apparent  thait  tbe  latter  could  only  have 
had  an  Interest  in  the  contract  aa  It  existed 
n-hen  he  transferred  it.  Although  It  Is  true 
that  tbe  contract  did  have  a  provision  under 
whldi  the  aichtteet  could  "require  any  altoca- 
tions  in  the  work  shown  or  described  In  the 
drawings  or  specifications,"  be  certainly 
could  not,  under  that  clanse,  require  the  con- 
tractor to  add  addittonal  stories  to  Uie  build- 
ing, nnlesa  he  cfaose  to  agree  to  do  so.  Such 
a  eenatraetten  o(  a  contract  might  mla  a 
contiacter  ef  ItmKed  means,  '«<^o  might  be 
prq;iared  for  the  work  as  orlglnaBy  contract- 
ed for^  and  all  reasonable  alterations  in  it, 
but  not  for  tbe  additien  of  two  or  more  sto- 
rtea  to  the  boIHlBg.  Bat  the  difficulty  In  the 
plaintiff^  case  at  tbe  very  threshold  is  that 
tbe  evldenoe  Aawu  clearly  that  tbe  anieUee 
did  not  have  any  contract  with  Dr.  Moale 
ontfl  lone  after  tbe  i4>peUant  had  disposed 
4rf  bis,  and  he  bad  no  c«mtiact  with  tbe  Fidel- 
ity Company,  and,  so  far  as  tbe  record  sbowa. 
none  was  omteavlated,  when  tbe  appellant 


oaslgaed  tbe  oootraet.  Bat  that  la  no*  all, 
for  it  is  cendnslTely  shown  that  when  the 
appdiee  did  make'  a  contract  wltb  the  com- 
pany be  was  only  to  receive  tberefk>om  2H 
per  cent  oommisslona  on  the  net  cost  of  tbe 
work.  The  ^>penee  denied  having  made  the 
agreement  with  tbe  appellast,  and  he  Is  not 
only  sustained  by  Mr.  Warfleld,  as  far  as  be 
was  cognlaant  of  the  transaction,  but  tbb 
ancontradicted  evidence  as  to  the  time  and 
extent  of  tbe  appdlee'a  ooonectlon  wttb  the 
work,  and  tbe  subsequent  conduct  of  the  ap' 
I>ellant,  make  it  tmpoaaible  to  accept  the  tesr 
ttaiony  of  tbe  appellant,  Us  wife  and  son,  as 
eatabHMiing  sudi  an  improbable  agreement  as 
they  claim  was  made.  Mr.  Watts  aald 
Schutz  said  Ferguson  was  to  take  the  Job 
at  2^  per  cent,  but  added  be  did  not  hear 
Ferguson  say  so,  although  we  suppose,  from 
the  connection,  H  was  said  in  bis  presence. 
Tbe  fact  is  that  Ferguson  did  eventsaBy 
superintend  the  work  at  2%  per  cent,  and 
Mr.  Watts  did  not  say  ttiat  Scbota  said  any- 
thing about  FM'guson  agreeing  to  give  him 
any  part  of  the  proflts.  Juat  what  Scfautz, 
hla  wife,  and  son  had  In  mbtd  it  is  dlfflenR 
to  teO,  hot  the  appellee  says  that  he  explain- 
ed to  Schutz  that  he  waa  then  superintend- 
ing t^e  work  of  the  Fiddlly  Oompany  band- 
ing for  2%  per  cent,  and  he  did  not  suppose 
any  one  would  do  such  work  for  less.  He 
said:  '^  told  him  tb«n  that.  In  case  the  Job 
cost  more  than  the  contract,  the  Fidelity 
Company  had  to  sue  him  for  tbe  difference, 
obtain  Judgment,  and  would  hold  the  Judg- 
ment over  him  as  long  as  he  lived,  and  that 
would  bar  bim  from  taking  future  contracts; 
and,  tn  case  tbe  Job  cost  less,  he  would  be 
paid  the  difference  between  the  contract 
price  and  the  eost  of  the  Job.  By  doing  this 
I  tried  to  persuade  bim  to  take  tbe  Job  np 
again,  and  go  to  work  on  it."  It  may  be 
that  this  expression,  or  something  else  that 
was  said  in  that  conversation,  left  tbe  appel- 
lant, bis  vrffe,  and  aon  imder  tbe  impression 
that  if  he  gave  up  the  Job  be  woold  get  all 
over  2%  per  cent  of  tbe  proflts;  but,  if  that 
be  eeneefed.  It  woifld  be  tbe  Fidelity  Oom- 
pany, and  not  tbe  appellee,  'n^o  wotild  owe 
It,  if  any  one.  Far,  aa  we  have  abeady 
seen,  Ferguson  was  simply  representing  that 
company,  and  bad  no  intereart  in  it  bimaelf 
at  the  time,  and  did  not  want  to  take  the 
work  at  all.  We  have  not  dwelt  on  tbe  fact 
that  most  of  the  witnesses  examined  on  tbe 
subject  seemed  to  think  it  was  Impossible  to 
finish  tbe  bniUing  within  tbe  thne  agreed  on 
in  the  Schutz  contract  nor  have  we  thought 
it  necessary  to  discnss  bis  financial  condition 
when  he  gave  «p  tbe  work,  atthougta  It  la 
evident  be  did  net  bave  tbe  means  necessary 
ti»  complete  tbe  contract  in  accordance  with 
Us  t«inB;  bat  when  we  read  the  evidenoe 
on  those  snbjecia.  and  remember  that  the  ap- 
pellant had  on  band  another  contract  for  tbe 
fulflUment  of  which  tbe  Fidelity  Company 
was  his  surety,  and  see  how  bia  health  waa 
Impaired,  it  la  easy  to  understand  why  lie  waa 
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apparmtly  ao  wUBng  to  rly«  up  both  con- 
tracts. Bat,  wlthont  prolonging  this  opinion 
by  going  more  Into  detail  than  we  have,  we 
think  the  aiqpellant  has  failed  to  eataUish 
the  fact  that  the  appellee  did  agree  to  turn 
over  to  him  the  profits,  If  any,  beyond  the  ZVi 
per  cent.  In  consideration  of  his  assigning  the 
contract  to  the  Fidelltj  Company.  There  is 
certainly  a  total  failure  of  proof  to  show  that 
the  alleged  promise  to  pay  over  the  profits 
was  In  consideration  of  the  assignment  of  the 
contract,  and,  that  being  so,  there  was  no  con- 
sideration to  sustain  such  a  promise,  as  no 
other  was  attempted  to  be  shown.  The  de- 
cree dismissing  the  bill  must  be  aflSrmed. 
Decree  affirmed,  with  costs. 


McOUBBIN    T.    STANFORD. 

(Gourt  of  Appeals  of  Maryland.    March  31, 
1897.) 

HtrsBAND  AND  Wive— Wirs's  Bstatb  bt  Emtirb- 
TT— Sdmkctioh  to  Husbahd's  Dbbts. 

Under  Cionst.  art  8,  t  48,  declaring  that 
"the  property  of  the  wife  shall  be  protected 
from  the  debts  of  the  husband,"  land  held  by 
husband  and  wife  as  tenants  by  entireties  can- 
not be  subjected  to  the  payment  of  a  mortgage 
executed  by  the  husband. 

Appeal  from  circnit  conrt  of  Baltimore  dtjr. 

Petition  by  Thomas  D.  McCabbin  for  a  writ 
of  habere  facias  possessionem  against  Mary 
A.  Stanford.  From  a  decree,  pro  forma,  dis- 
missing the  petition,  petitioner  appeals.  Af- 
firmed. 

Aigned  before  McSHBRRT,  0.  X,  and  BRY- 
AN, FOWIiElR,  BRISCOE,  BOTD,  PAOB,  and 
BU8SDM,  JJ. 

Hugh  L.  Bond,  Jr.,  and  H.  R.  Preston,  for 
appellant  EL  B.  Mann  and  Joseph  B.  Seth, 
for  appellee. 

BRYAN,  J.  McOubbIn,  haying  purchased 
certain  real  estate  in  the  city  of  Baltimore 
at  a  sale  tmder  a  decree  in  eqnlly,  filed  a  peti- 
tion for  a  writ  of  habere  facias  possessionem 
against  Mrs.  Stanford,  who  was  in  iiossesslon 
of  the  property.  Her  husband  was  the  de- 
fendant In  equity,  bat  she  was  not  a  party  to 
the  proceeding.  The  suit  was  for  the  par- 
pose  of  snbjectlng  the  property  to  the  pay- 
ment of  a  mortgage  executed  by  the  husband. 
She  answered  the  petition,  and  the  court,  pro 
forma,  dismissed  it    Appeal  by  McGubbln. 

It  was  stated  in  the  petition  and  admitted 
In  the  answer  that  the  real  estate  was  con- 
veyed to  Stanford  and  his  wife  to  hold  by 
entireties.  By  the  common  law,  husband 
and  wife  woe  considered  one  person.  When, 
therefore,  land  was  conreyed  to  them  and 
their  heirs,  each  was,  in  contemplation  of 
law,  sdsed  and  possessed  of  the  entire  es- 
tate in  fee  simple,  and  neithor  could  dispose 
of  any  part  of  it  without  the  assent  of  the 
other.  Each  was  entitled  to  the  whole  by 
reason  of  the  legal  unity  of  their  existence, 
and  consequently  an  alienation  of  any  part  oC 


either  one  of  them  would  infringe  the  yested 
right  of  the  other.  The  common  law  on  this 
point  has  neyer  been  changed  in  this  stata 
Marburg  y.  Cole,  49  Md.  411.  The  forty- 
third  section  of  the  third  article  of  the  coa- 
Btttntion  declares  that  "the  property  of  the 
wife  shall  be  protected  from  the  debts  of  the 
husband."  We  decided  in  Clark  y.  Wootton. 
03  Md.  113,  that  this  provision  of  the  consU- 
tution  conferred  the  protecticm  to  the  wife's 
property  without  the  necessity  of  an  act  of 
the  assembly,  and  that  it  embraced  every  por- 
tion of  the  property.  The  matt^  which  was 
the  subject  of  consideration  in  that  case  was 
a  Judgment  In  favor  of  husband  and  wife, 
which  they  held  by  the  unity  of  interest 
which  is  a  consequence  of  the  matrimonial 
relation.  By  the  law  the  husband  had  the 
right  to  alien  It,  but  nevertheless,  unless  he 
saw  fit  to  do  so,  the  wife's  Interest  exisrtjed, 
and  it  would  have  survlTed  to  her  in  case  of 
his  death  in  her  lifetime.  The  constitutional 
protection  is  in  the  words  of  Acts  1863,  c.  245. 
This  act  did  not  Impair  or  alter  the  marital 
rights  of  the  husband  in  his  wife's  property, 
but  it  placed  it  beyond  the  reach  of  his  cred- 
itors. Schlndel  V.  Schindel,  12  Md.  313;  Plum- 
mw  V.  Jarman.  44  Md.  637;  Kdler  v.  K^er, 
45  Md.  276.  By  the  construction  given  to  it. 
the  husband  might  have  an  interest  In  his 
wife's  iwoperty,  but  it  was  not  subject  to  his 
liabilities.  In  Clark  v.  Wootton  we  decided 
that  the  Judgment  could  not  be  subjected  to 
the  husband's  debts,  because  thweby  the 
wife's  ondivided  entirety  of  Interest  In  It 
would  be  destroyed,  and  she  would  be  de- 
prived of  the  protection  which  the  constitu- 
tion intended  to  give  her.  The  reasons  for  the 
conclusion  to  which  the  court  came  will  be 
found  stated  in  the  report  of  the  case,  and 
they  need  not  be  repeated  now.  It  appears  to 
us  that  the  present  case  ought  to  be  decided  In 
the  same  way.  Mrs.  Stanford's  rights  are  In- 
defeasible by  any  deed  of  her  husband,  and 
cannot  be  subjected  to  any  of  bis  d^ts.  Or- 
der affirmed,  with  costs. 


HOFFMAN  et  al.  v.  CUMBBRLAND  VAIi. 
R.  00. 

(Court  of  Appeals  of  Maryland.    Marcb  81, 
18970 

CoNNSOTiHa  CAaaiBBS  —  BxraATBBifniAL  Liaaii.- 
iTT— Local  Statiox  Aobxt. 

1.A  carrier  accepting  goods  directed  to  a 
point  off  its  line  is  only  liable  to  the  extent  of 
its  own  route,  and  for  safe  delivery  to  the  next 
carrier,  in  the  absence  of  an  express  and  spe- 
cial contract  extending  liability  to  losses  on 
lines  of  connecting  earners. 

2.  A  local  station  agent  cannot  extend  liabil- 
ity of  his  company  beyond  its  own  line,  unless 
authority  therefor  has  tjeen  expressly  confer- 
red on  him,  or  may  be  implied  from  tne  coarse 
of  bosiness. 

Appeal  from  circuit  court,  Washlngrton  coun- 
ty. Action  by  Edward  Hoffman  and  another, 
partners  as  HofFman  &  Thomas,  against  the 
Oomberland  Valley  Raitaroad  Company.   Jadg- 


Digitized  by  VjOOQIC 


UdJ 


HOFFMAN  T.  CUMBERLAND  VAL.  B.  CO. 


215 


ment  ftir  defendant    PlalntiffB  apptiaL    Af- 
firmed. 

Argned  before  McSHERRT,  a  J.,  and 
BBYAN.  FOWLEB,  BRISOOB,  and  BOXD, 
Jl. 

Alex.  Armstrong,  J.  A.  Mason,  Bmest  Hoff- 
man, M.  Ij.  Keedy,  W.  H.  A.  Hamflton,  and 
Bacbanan  Schley,  for  appellants.  Geo.  W. 
Smltb,  Jr.,  and  J.  Clarence  Lane,  for  appellee. 

BBISCOB,  J.  1^8  la  an  action  brought  In 
the  drcalt  court  for  Washington  connty  by  the 
appeUants,  Hoffman  &  Thomas,  against  the 
appdlee,  the  Cumberland  Talley  Railroad 
Ounpany,  to  recoTer  damages  caused  by  delay 
In  the  tranqtortatlon  of  seven  car  loads  of 
peaches  shipped  at  Hageistown,  Md.,  In  Sep- 
tember,  1886,  and  directed  to  the  consignees  In 
New  York.  The  line  of  the  defendant's  road 
Olds  at  Harrlsbnrg,  In  the  state  of  Pennsylva- 
nia, and  at  that  place.  In  the  usual  course  of  bus- 
iness, freight  for  New  York  la  delivered  to  the 
Pennsylvania  Railroad  Company,  a  connecting 
carrier.  The  delay  complained  of  In  this  case 
occurred  on  the  road  of  the  connecting  carrier, 
and  the  question  is  whether,  under  the  facts 
as  disclosed  by  the  record  before  us,  the  de- 
fendant la  liable  fear  such  delay.  The  law  In 
regard  to  tbe  liability  of  an  initial  carrier  of 
goods  for  losses  or  delays  occurring  on  the  line 
of  a  connecting  carrier,  to  which  it  has  safely 
delivered  the  goods  In  the  coturse  of  transpor- 
tation, has  been  settled  In  this  state  by  the 
cases  of  Railroad  Co.  v.  Green,  25  Md.  72,  and 
Railroad  Ca  v.  Schumacher,  29  Md.  168.  It 
Is  that  the  first  carrier  is  only  liable  to  the 
extent  of  Its  own  route,  and  for  safe  delivery 
to  the  next  carrier,  In  the  absence  of  an  ex- 
press and  special  contract  increasing  the  lia- 
bility, and  causing  It  to  cover  losses  that  may 
batten  upon  the  lines  of  connecting  carriers. 
And  In  Blllott  on  Railroads  (page  2227)  it  Is 
said:  "The  majority  of  our  courts  have  held, 
in  accordance  with  what  is  called  the  'Amer- 
ican rule,'  that  the  mere  acceptance  of  goods 
directed  to  a  point  off  the  carrier's  line  is  not 
a  Bufflcient  basis  for  the  Implication  of  a 
contract  tcx  extraterminal  liability,  and  that 
In  the  absence  of  an  express  contract,  or  some 
significant  facts  or  specifications  other  than 
the  fact  of  acceptance,  as  the  basis  of  an  im- 
plied contract,  the  initial  carrier  is  dischar- 
ged by  carrying  safely  to  the  end  of  Its  line, 
and  there  delivering  lo  the  next  carrier." 

In  the  case  now  under  consideration  the 
plalntUts  rely  upon  a  special  agreement  by 
the  defendant  to  deliver  the  goods  shipped 
In  New  York  or  Jersey  City  at  a  specified 
time,  over  the  route  of  a  connecting  carrier. 
Tke  proof  on  the  subject  is  as  follows:  One 
of  the  plaintiffs  testified  that  he  had  been 
sblpplDg  peaches  from  Hagerstown,  by  re- 
frigerator cars,  when  Long,  the  local  station 
agent  of  the  defendant,  said  to  him  that  "it 
was  not  worth  while  to  ship  by  refrigerator 
■cars.  Why  not  try  ventilated  cars?  They 
would  get  there  [New  York]  the  same  as  by 


express  hooked  onto  passenger  trains;  rate 
to  be  83  cents  shipped  by  fast  freight,  and 
they  would  get  to  New  York  about  seven 
o'clock  in  the  morning."  The  other  plaintiff 
testified  that  Long  said,  "If  I  shipped  by  fast 
freight,  I  was  always  sure  of  the  peaches 
getting  there  on  time."  The  only  other  evi- 
dence offered  by  the  plaintiffs  as  to  the  al- 
leged agreement  was  the  testimony  of  the 
witness  Boss,  who  said  that,  shortly  before 
the  shipments  were  made,  Long,  the  agent, 
had  said,  "We  made  a  contract  with  Mr. 
Hoffman  for  fast  freight,  and  by  passenger 
service  from  Harrlsburg  to  New  York,  hitch- 
ed to  a  passenger  train  behind  the  express 
car;"  that  they  would  get  there  about  7  a. 
m.,  leaving  here  at  something  after  9  at 
night.  It  was  further  shown  on  the  part  of 
the  plaintiffs  that  all  of  their  cars  except  one 
arrived  In  Jersey  City  several  hours  behind 
time,  and  that  the  peaches  were  then  to 
some  extent  damaged.  The  freight  for  the 
entire  route  was  paid  by  the  conslgrnees  in 
New  York.  The  testimony  of  Long,  the  sta- 
tion agent,  was  that  he  Informed  the  plain- 
tiff Hoffman  that  his  shipments  would  have 
to  leave  Hagerstown  on  the  12:10  noon  train, 
which  was  due  to  arrive  In  Jersey  City  at  3 
o'clock  the  following  morning;  that  when, 
before  the  shipments  began,  he  was  Inform- 
ed that  Hoffman  had  stated  to  Boss  that  he 
could  ship  by  the  ndght  train,  or  that  the 
cars  would  arrive  In  Jersey  City  the  next 
morning,  the  witness  immediately  sought  out 
Hoffman,  and  told  him  that  could  not  be 
done,  and  that  no  cars  could  be  forwarded 
by  the  fast  freight  except  on  the  noon  train, 
and  that  the  plaintiff  afterwards  said  he 
could  not  get  them  ready  for  that  train.  The 
superintendent  of  the  defendapt  company 
testified  that  the  noon  train  from  Hagers- 
town was  the  only  one  by  which  Long  was 
authorized  to  send  freight  east  by  fast  time; 
that  all  the  freight  sued  for  in  this  case  was 
carried  by  defendant  over  its  road  from  Ha- 
gerstown to  Harrlsbnrg,  and  delivered  on 
time  to  the  Pennsylvania  Railroad  Company, 
In  good  condition,  at  Harrlsburg.  There  was 
other  evidence  on  the  part  of  both  plaintiffs 
and  defendant,  all  of  which  has  been  care- 
fully considered  by  us.  We  do  not,  howev- 
er, deem  it  necessary,  in  the  view  we  take 
of  this  case,  to  decide  whether  the  evidence 
was  legally  sufficient  to  establish  the  con- 
tract relied  on  or  not  In  Myrick  v.  Railroad 
Co.,  107  U.  8.- 107, 1  Sup.  Ct.  429,  it  was  held: 
"Each  road  confining  Itself  to  its  common- 
law  liability  Is  only  bound,  In  the  absence  of 
a  special  contract,  to  safely  carry  over  its 
own  route,  and  safely  to  deliver  to  the  next 
connecting  carrier;  but  any  one  of  the  com- 
panies may  agree  that  over  the  whole  route 
its  liability  shall  extend.  In  the  abeende  of 
a  special  agreement  to  that  effect,  such  lia- 
bility will  not  attach,  and  the  agreement  will 
not  be  Inferred  from  doubtful  expressions  or 
loose  language,  but  only  from  clear  and  sat- 
isfactory   evidence."     But    assuming    that 
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Jjoag,  the  agent,  did  make  the  contract  relied 
on  hj  the  appellants,  he  clearly  had  no  au- 
thority or  powear,  from  the  evidence  as  dis- 
closed by  the  record,  to  bind  the  appellee 
company.  A  local  railroad  station  agent  has 
no  power  to  make  a  special  agreement  ex- 
tending the  liability  of  his  company  beyond 
its  o-wn  line,  unless  It  has  been  expressly 
conferred  upon  him,  or  may  be  Implied  from 
the  course  of  business.  Grover  Si  Baker  S. 
M.  Co.  T.  Missouri  Pac.  R.  Co.,  70  Mo.  672; 
Burroughs  t.  Railroad  Co.,  100  Mass.  26;  1 
Wood,  R.  R.  008.  In  EUlott  on  Railroads 
(secUon  1437),  It  is  said:  "The  courts,  follow- 
ing the  English  rule  announced  in  Mas- 
champ's  Case,  8  Mees.  &  W.  421,  hold  that  an 
agent's  authority  to  receive  goods  for  car- 
riage Implies  authority  to  contract  for  extra- 
terminal  llabUity,  while  others  deny  the  im- 
plication. Although  a  general  freight  agent 
may  have  this  power,  we  think  the  better 
rule  is  that  a  local  station  agent  has  no  su<di 
implied  authority,  unless  he  has  In  some 
manner  been  held  out  as  having  it"  There 
Is  no  evidence  in  this  case  that  any  audi 
authority  was  given  the  agent,  nor  that  he 
was  held  out  to  the  world  as  having  such 
anthorlty.  On  the  contrary,  the  positive  tes- 
timony of  Long,  the  agent,  and  of  Boyd,  the 
superintendent,  Is  that  he  bad  no  such  an- 
thortty.  It  therefore  follows  that  the  court 
below  properly  Instructed  the  jury  that  the 
plaintiffs  had  offered  no  evidence  legally  suf- 
ficient to  entitle  them  to  recover.  It  is  not 
therefore  necessary  for  us  to  pass  upon  the 
questions  raised  by  the  other  prayers  in  the 
case.    Judgment  affirmed,  with  costs. 


POWELL  et  al.  v.  WILSON  et  al. 
(Court  of  Appeals  of  Maryland.    March  31, 

1897.) 
Otstkr-Bbs  Liws— Oonstrcctios— E^riTT 

JCKISDICTION. 

1.  Title  by  posseasion  for  12  months  of  an 
oyster-bed  location,  under  Acts  1894,  c.  380,  g 
46,  providing  that  the  owner  of  lands  bordering 
on  nayigable  waters,  the  lines  of  which  extend 
Into  and  are  covered  by  said  waters,  shall  hare 
the  exdusive  privilege  to  nse  the  same,  within 
the  lines  of  his  own  land,  for  oyster  beds,  and 
any  riparian  owner  may  locate  in  any  of  the 
adjoining  waters  a  'ot  of  five  acres  for  oyster 
beds,  and  any  citizen  may  locate  a  lot  of  five 
acres  in  any  waters  not  located  provided  no- 
tice be  given  the  owner  or  occupant  of  the  land 
bordering  thereon,  that  such  owner  or  occupant 
may  have  priority  of  claim;  and  12  months' 
peaceable  possession  of  all  locations  of  oyster 
ground  shall  constitute  a  good  and  sufficient 
title  thereto, — is  revolied  by  the  creek  on  which 
the  location  is  made  becoming,  after  sodi  loca- 
tion, less  than  100  yards  wide  at  its  mouth; 
section  47  providing  that  if  any  creek  not  more 
than  100  yards  wide  at  its  mouth  make  into  the 
land,  or  if  any  creek  more  than  100  yards  wide 
make  into  the  lands,  the  owner  or  other  law- 
ful occnpaat  shall  have  the  exdnsive  right  to 
use  such  creek  whm  the  mouth  is  100  yards 
or  less  in  width;  and,  when  said  creek  is  more 
than  100  yards  wide  at  Its  month,  said  owner 
or  occupant  shall  have  exdnsive  ri^t  to  use 
it,  when  it,  in  making  into  said  lands,  shall  be- 
come 100  yards  wide,  for  oyster  beds,  though 


sach  creek  be  not  faiclnded  In  the  lines  of  any 
patent,  and  in  all  snch  cases  such  right  of  the 
riparian  owner  -shall  extend  to  the  middle  of 
snch  creek. 

2.  Bqnity  has  jurisdiction  of  suit  by  a  ripari- 
an owner  on  a  creek  which  has  become  less 
than  100  yards  wide  at  its  month,  whereby  ex- 
clusive rights  therein  are  vested  in  snch  owner 
(Acts  1894,  c.  380,  |  47),  to  enjoin  use  of  an 
oyster  bed  k>cated  therein  while  snch  width 
was  more  than  100  yards. 

8.  One  who  has  located  an  oyster  bed  in  a 
creek,  and  has  planted  oysters  thereon,  has  a 
reasonable  time  to  remove  the  same,  with  their 
increase,  after  exclusive  rights  in  the  creek  vest 
in  the  riparian  owner,  tmder  Acts  1894,  c.  380, 
i  47,  by  the  month  of  the  creek  becoming  less 
than  100  yards  wide. 

Appeal  from  circuit  court,  St  Mary's  coun- 
ty, in  equity. 

Suit  by  WiUlam  P.  Powell  and  others 
against  William  J.  Wilson  and  another.  BUI 
dismissed.    Complainants  appeaL    Reversed. 

Argued  before  McSHBRRT,  O.  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  BOTD,  and 
RC8SUM,  JJT. 

John  P.  Poe,  Robert  C.  Combs,  and  B.  Har- 
ris Camalier,  for  appellants.  Jos.  H.  Ching, 
Danl.  O.  Hammett,  and  Daniel  R.  Magruder, 
for  appellees. 

BRISCOE,  J.  The  appellants  filed  a  bill 
in  the  circuit  court  for  St  Mary's  county 
to  vacate  and  set  aside  a  certain  oyster  lot 
located  in  the  waters  of  St  Jerome's  creek, 
in  that  county,  and  to  enjoin  tbe  appellees 
from  depositing  and  bedding  oysters  or  otii- 
er  shellfish  therein.  The  bill  alleges  that 
the  appellants  are  Hie  owners  of  a  tract  of 
land  lying  on  St.  Jerome's  creek,  cafied  "Bar 
Neck,"  containing  100  acres,  more  or  lees; 
that  this  creek  has  hitely  become,  and  Is  now, 
less  than  100  yards  wide  at  its  month;  and 
that  they  are  entitled  to  the  exclusive  use  of 
the  creek  adjoining  tiheir  lands,  and  to  the 
middle  of  its  stream,  for  the  purpose  of 
bedding  and  planting  oysters.  It  further 
avers  that  the  appellees  on  or  about  the  eth 
of  October,  1887,  when  the  creek  was  more 
than  100  yards  wide  at  Its  mouth,  located 
4.16  acres  of  oyster  land  op^site  the  land  of 
the  appellants,  and  between  it  and  the  middle 
of  the  stream,  for  ttie  purpose  of  planting 
oysters;  that  notice  as  to  the  contraction  of 
the  creek  at  Its  mouth  had  been  duly  given, 
but  the  appellees  subsequently  entered  there- 
on, and  now  assert  a  title  to  this  located 
ground,  under  section  46  of  the  Acts  of  18!)4, 
c.  380.  An  injunction  was  granted  upon  the 
allegations  of  the  bill,  but,  after  a  bearing 
upon  bill,  answer,  and  proof.  It  was  dissolved 
and  the  bill  dismissed.  It  Is  from  this  order 
that  the  appeal  has  been  taken. 

There  is  but  little  dispute  upon  tbe  facts, 
as  disclosed  by  the  record,  but  the  main 
questions  involved  turn  upon  the  interpreta- 
tion of  sections  46  and  47  of  the  act  of  1891, 
c.  380,  known  as  fJie  "General  Oyster  Law" 
of  the  state.  It  Is  admitted  that  the  mouth 
of  St  Jerome's  creek  was  more  than  10(^ 
yards  wide  at  its  mouth  when  the  oyster  lot 
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In  qneatian  mis  located.  In  1887,  and  H  ap- 
petn  from  'the  proof  to  have  contracted  to 
tbe  irtOOx  of  M  yards  irince  tbat  date.  O^e 
qneatloo  then  la,  are  the  rlgbta  wbicH  tbe  ap- 
pellees acquired  to  tbla  lot  In  1887  saperlor 
and  pamnonnt  to  I9ie  rigbts  of  the  rlparlaa 
ovners,  the  appeHants?  And  this  depends, 
as  we  itave  said,  upon  tbe  meaning  and  ^- 
fect  to  be  ^ven  to  aeotloiM  46  and  47  of  the 
acts  oC  1894,  c.  380.  Bj  section  46  of  the 
ict  of  18M,  which  18,  for  the  purposes  of  this 
ease,  sobatoiBttally  the  same  as  thfC  law  In 
force  at  the  time  of  tbe  location  of  the  lot  in 
dispate,  It  la  provided  that  the  owner  of  aay 
land  boiderlag  on  any  of  tbe  navigable  wa- 
ters of  this  state,  Hht  Unes  of  wUch  extend 
Into  and  are  oovered  by  said  waters,  strnll 
taTe  tbe  exchutre  priTUege  of  nstng  the 
■me  for  proteetliis,  sowing,  bedding,  or  de- 
positlag  oyaten  or  other  shellflsh  within  the 
Ones  of  Ua  own  land;  and  any  owner  of 
iuid  lying  and  bordering  upon  any  of  ttie 
iratetB  of  this  state  sball  have  power  to  lo- 
cate and  appropriate,  in  any  of  ttie  wwten 
tijOtolMg  fais  lands,  one  lot  of  five  acres  for 
tiie  pmpoae  at  protecting,  preserrlng,  dqiMS- 
liiiig,  bedding,  or  sowing  oysters  or  otiMr 
■beOflsk;  and  any  male  or  female  citicea  of 
loll  age,  of  ttie  oomrty  wherein  be  or  cAie  re- 
tldes,  shall  have  power  to  locate  and  api«o- 
priate  and  hold  oaie  lot  of  five  acres,  and  no 
more,  in  any  waters  in  tbia  state  not  located, 
provided  30  daya'  notice  la  writing  shall  be 
(tven  the  owner  at  occoiiant  of  land  border- 
iag  oa  said  waters  proposed  to  be  located, 
that  tlie  owner  or  occnpant  may  bare  priorl- 
tf  flf  datm,  and  HuA  12  moutlis'  peecealile 
possession  of  all  tccatioaa  of  oyster  ground, 
under  the  lawB  of  this  state,  sbaU  canstltute 
a  good  and  anffleient  title  thereto.  And  by 
aectloa  «7  It  la  fnrther  provided  that:  "If 
any  creek,  cove  or  halet  not  exceeding  one 
kandred  yards  at  low  water  la  breadth  at  ita 
montb  osaJca  Into  the  land,  or  if  any  creek, 
COTS  or  failet  of  greater  width  than  one  Inui- 
died  yards  at  low  water  marlc  make  into 
the  luds,  the  owner  or  other  lawfal  ocea- 
pent  shall  have  the  exdnslve  rigbit  to  use 
•neb  creek,  cove  or  inlet  when  tbe  moath  «f 
•aid  creek,  cove  «r  inlet  ia  one  bnndred  yards 
or  less  in  width;  and  when  tbe  said  creek, 
core  or  Inlet  is  more  than  on»  bandied  yards 
vide  at  its  moaOi  at  low  waiter,  the  eald  own- 
er or  other  lawful  occnpant  sball  have  ex- 
dasive  right  to  ose  sacfa  creek,  cove  or  Inlet 
so  soon  as  said  cre^,  cove  or  Inlet  In  making 
iato  said  land  or  lands  sbaU  beeoiae  oae  hntt- 
dred  yards  in  width  at  low  water,  for  pta- 
•erviog;dep«etting,bedding,or  sowlngoystecB 
•r  other  sbeU  flsh,  althonsli  aacb  cove,  creek, 
«r  inlet  may  not  be  iaclnded  la  the  Unes  of 
any  patent;  and  In  all  such  cases  sacb  right 
ef  tbe  ripariaa  proprietor  shall  extend  to  the 
middle  of  sack  creek,  core  or  lalet"  We  dad 
BO  dlOearity  in  neoaaielUag  these  two  sections, 
■Bd  giving  to  eadi  Its  proper  effect.  Inthecaae 
•(  Hess  V.  Mnir,  «S  Md.  900, 6  Atl.  MO,  and  6 
AtL  673,  this  conxt.  In  speaUag  of  the  statute 


regulating  the  oyster  flsbeiles  ot  the  state, 
says  the  right  to  locate  oyster  gtonnd  is  not  a 
grant  of  an  Indefeasible  right  or  estate  In  the 
lot  tiins  authoriiied  to  be  located  and  planted 
with  oysters.  It  is  simply  a  conditieDal  or 
qnalifled  license  or  fiancbise,  revocable  at 
Hie  will  and  pleasare  of  the  state.  It  is  nei- 
ther Inheritable  nor  itranaferable,  bat  is  pure- 
ly a  personal  privilege  in  the  party  locating 
tbe  lot  Now,  while  It  Is  conceded  that  by 
sectiMi  46  tbe  appeUeca'  title  was  good  at  the 
date  ot  its  location,  H  Is  earnestly  insisted, 
and  tlie  court  below  so  held,  that  tbe  pos- 
session by  the  appellees  of  this  lot  for  mere 
than  tbe  statntory  period  of  12  months  gave  ' 
them  a  good  and  anflicient  tltte  thereto,  not- 
withstanding tbe  iHOTlahna  of  section  411, 
that,  when  ate  creek,  etc..  Is  more  than  100 
yards  wide  at  its  month  at  low  water,  the 
owner  or  other  lawful  ooeopaat  ahaO  have 
exohisive  right  to  nse  soob  creek,  so  sooa  as 
tbe  creek  sball  become  100  yards  in  width. 
TV)  tbia  interpretation  of  these  sections  we 
cannot  agree.  In  order  to  do  that,  we  should 
bave  to  ignore  section  47,  and  give  effect 
alone  to  section  46.  The  fundameatel  rale  In 
tbe  construcbion  of  statutes  is  that,  if  two 
acta  are  i^inly  repugnant  to  each  other  in 
any  of  their  provisloBS,  tbe  later  act,  wlth- 
•tit  any  repealing  danae,  will  operate,  to  tbe 
extent  of  tbe  repugnancy,  as  a  repeal  of  the 
first.  And  this  rule  also  applies  to  different 
Bectlons  of  tbe  same  law,  unless  It  appears 
from  tlie  wlwle  act  that  tbe  legislature  in- 
tended the  prior  sectioa  4o  remain  in  force 
Smith  V.  Oommlssloners,  81  Md.  513,  32  AH. 
183.  We,  however,  fail  to  find  any  conflict  , 
betweoi  those  two  sectioBS,  but  think  that 
they  can  stand  togettier  expressing  a  perfect- 
ly banuonlous  legislative  Intent.  And,  being 
of  this  opinion,  we  fidly  agree  with  the  con- 
tention of  tbe  .appellants,  as  stated  in  their 
brief,  that,  wbea  the  appellees  located  this 
lot  under  section  46,  ifl>ey  did  so  subject  te 
tiae  oontingcDcy  tiiat  tbe  moutli  of  ttie  aeA 
might  thereafter  become  less  than  100  yards 
wide,  and  that,  when  It  did  beconie  leas  than 
100  yards,  wide,  their  rights  should  cease, 
and  be  snperseded  by  the  exclusive  right  giv- 
en In  that  event  to  the  riparian  owner  by  the 
langnage  of  section  47.  The  appellees  there- 
fore took  a  good  tWle  under  section  46,  but  It 
was  defeated  nxx>n  the  happening  of  tbe  con- 
tingency provided  for  in  section  4T. 

Upon  tbe  question  of  equity  Jurisdiction, 
we  need  only  say  It  Is  clear  tbat  this  case 
fails  witlrin  tbat  class  of  cases  in  which  tbe 
Jurlsdictioa  is  exercised.  Mr.  Pomeroy,  In 
Ms  work  an  Bqutty  Jurispmdence  (section 
271>,  says  tbe  Jurisdiction  is  coastantiy  exer>- 
cised  under  a  proper  condition  of  facts,  and 
enumerates,  as  one  of  them,  suits  to  restrain 
and  remove  private  nulsanoea,  espedaJty 
■wbaa  they  axe  infrlngemeats  qpoa  some  eaao- 
ment,  as  a  water  riglit  And  to  tbe  same  ef- 
fect are  the  cases  of  McRoberts  v.  Wasb- 
burne,  10  Minn.  29  (GHL  8);  Britten's  Adm'r 
v.  HIU,  27  N.  J.  Bq.  381;  Ogd»  v.  Gibbons, 
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4  Johns.  Oh.  160;  Ooodsell  r.  Lawson,  42  Md. 
S54t  As  to  the  ownership  of  the  oysters 
planted  upon  this  lot,  there  can  be  no  ques- 
tloo  thait  the  appellees  would  be  entitled  to 
reokove  them  wllUn  a  reasonable  time.  This 
question  was  ruled  upon  In  tbe  case  of  Hess 
v.  Mnlr,  supra,  where  this  court  aald  that, 
if  the  party  lawfully  locating  the  lot  takes 
oysters  from  oither  localHles  and  plants  tliem 
In  his  la<t,  those  oysters,  with  their  Increase, 
become  his  abs<duite  property,  and  he  or  bis 
personal  representatives  or  assignees  may 
take  them  from  the  lot  witliln  any  reasonable 
time  after  liie  license  or  franchise  Is  revoked 
or  ended.  Ang.  Tide  Waiters,  137.  Being, 
tiien,  of  opinion  thait  the  court  below  erred 
in  dissolving  tbe  injunction  and  dismissing 
the  bill,  the  decree  w4U  be  reversed  and  the 
-cause  remanded,  so  that  a  decree  may  be 
passed  In  ccmformity  with  this  opinion.  De- 
cree revwsed  and  cause  remanded. 


MACGILL  V.  McBVOY. 

(Gonrt  of  Apoeals  of  Maryland.    March  81, 
1897.) 

APPBAI.ABLX    ObDBRS  —  OVABDIAN    AND    WAKD  — 
RbKOVAL  or   OOARDIAN. 

1.  Code,  art  98,  {  232,  providing  that  the  or- 
phans' court  may,  on  application  suggesting 
miscondnct  of  a  guardian,  "at  its  discretion," 
remove  him,  confers  a  legal,  not  an  arbitrary, 
discretion;  and  hence  an  order  removing  or  re- 
fusing to  remove  a  guardian  is  appealable. 
Code,  art  Q,  §  58,  giving  an  appeal  from  "all 
decrees  and  orders  of  the  orphans'  court 

2.fnionKh  Code,  art.  93,  S  171,  as  amended 
by  Act  1892,  c.  100,  forbids  a  guardian  to  sell 
the  ward's  property  without  leave,  and  provides 
that  he  may  be  removed  for  so  doing,  such  a 
sale  is  not  necesaarily  ground  for  removal  where 
the  guardian  believed  he  had  leave  to  sell,  and 
his  bond  fully  protects  the  estate  from  loss. 

8.  A  guardian  should  not  be  removed  for 
"mental  or  physical  Incapacity"  (Code,  art.  93, 
{  232,  as  amended  by  Act  1890,  c.  425)  merely 
because  he  was  absent  on  account  of  111  health 
for  several  months,  when  he  had  recovered  his 
health  before  the  application  for  removal  was 
made,  and  the  estate  saatained  no  loss  from 
his  absence. 

Appeal  from  orphans'  court  of  Baltimore 
City. 

Application  by  Sarah  O.  Macglll,  by  her  hus- 
band and  next  friend,  Carroll  S.  Macglll,  for 
the  removal  of  James  McBvoy,  guardian  of 
Isabella  B.  Graham.  The  application  was  de- 
nied, and  applicant  appeals.    AfDrmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISOOB,  BRXAN,  RUSSUM,  FAGB, 
BOYD,  and  FOWLBR,  JJ. 

W.  Pinkney  Whyte  and  Talbot  J,  Albert,  for 
appellant  Bernard  Carter  and  Brown  & 
Brone,  for  appellee. 

McSHBRRT,  O.  J.  In  October,  1890, 
George  B.  Graham  died.  Intestate,  possessed 
of  a  large  estate,  and  leaving  a  widow  and 
one  child  (a  daughter  of  about  three  years  of 
age)  surviving  him.  Beginning  with  the  year 
1862,  and  up  to  the  time  of  bis  death,  be  con- 


ducted the  storage  business,  and  James  Mc- 
Bvoy  was  his  confidential  clerk  and  agent 
The  storage  business  was  then  a  new,  but 
thriving,  enterprise.  In  the  outset,  it  was  car- 
ried on  In  a  large  warehouse  (the  old  Wood, 
Weeks  &  Co.'8  sugar  refinery),  and  proved  to 
be  quite  successful;  and,  shortly  before  his 
death,  Mr.  Graham  erected  and  partially  com- 
pleted another  large  structure,  on  the  ccHmer 
of  Park  and  Dolphin  streets,  in  Baltimore, 
with  a  view  of  extending  and  increasing  the 
storage  business.  Tlils  building  was  not  en- 
tirely finished  when  Mr.  Graham  died.  Both 
of  these  warehouses  were  leasehold  property, 
and  belonged  to  Mr.  Graham.  His  widow  re- 
nounced her  right  to  administer  on  his  es- 
tate, and  recommended  Mr.  McElvoy  as  ad- 
ministrator; and  the  latter  was  also,  at  her  in- 
stance, appointed  guardian  of  the  estate,  but 
not  of  the  person,  of  her  infant  daughter,  by 
the  orphans'  court  of  Baltimore  dty.  In 
1894,  Mrs.  Graham,  the  widow,  married  Car- 
roll S.  Macglll;  and.  In  1896,  she,  by  her  hns- 
band,  as  next  friend,  filed  a  petition  in  the 
orphans'  court  praying  for  the  removal  of  Mr. 
McBvoy  as  guardian.  To  tbis  petition  an  an- 
swer was  filed,  and  quite  a  volume  of  evidence 
was  taken.  After  a  hearing,  the  orphans' 
court  refused  to  remove  the  guardian,  and  dis- 
missed the  petition  seeking  his  displacement 
and  from  that  order  of  dismissal  the  pending 
appeal  was  taken. 

A  motion  has  been  made  to  dismiss  tbe  ap- 
peal, upon  tbe  ground  that,  as  the  order  from 
which  the  appeal  was  taken  was  one  that  was 
passed  by  the  orphans'  court  In  the  exercise 
of  a  discretion  given  to  It  by  the  statutes  of 
Maryland,  no  appeal  will  Ue,  because  (soch  is 
the  contention)  no  appeal  will  lie  from  any  ad- 
judication upon  a  subject  confided  exclusive- 
ly to  the  discretion  of  an  inferior  tribunal.  As 
this  motion  meets  us  at  the  threshold  of  the 
case,  it  will  be  considered  and  disposed  of  at 
once.  The  precise  question  raised  on  this  mo- 
tion is  this:  Can  a  party  who  has  filed  a  pe- 
tition in  the  orphans'  court,  under  section  232 
of  article  98  of  the  Code,  for  the  removal  of  a 
guardian,  appeal  from  an  order  refusing  to 
remove  the  guardian,  and  dlsmtasiag  tbe  peti- 
tion? As  thus  presented,  the  question  is  one 
of  first  impression.  It  has  not  heretofore 
arisen  In  this  court  That  part  ot  tbe  Bectkm 
just  alluded  to  that  bears  on  the  motion  to 
dismiss  Is  in  these  words:  "The  court  may, 
on  the  application  of  any  Infant  or  any  one  in 
bis  behalf,  suggesting  Improper  conduct  In  any 
guardian  whatever,  •  •  *  Inquire  into  the 
same,  and  at  its  discretion  lemore  snch  guard- 
Ian,  and  make  choice  of  another,"  etc  It  is 
insisted  that,  as  the  section  places  the  power 
of  removal  at  the  discretion  of  the  orphans' 
courts,  no  appeal  lies  from  any  exercise  at 
that  discretion.  Of  course,  the  contention,  to 
be  tenable  at  all,  must  go  to  the  entire  length, 
and  maintain  that  no  appeal  lies  whicheva 
way  the  discretion  may  be  exercised.  If  the 
subject-matter  is  in  fact  exdnsiyely  commit- 
ted to  the  discretion  of  tbe  orphans'  courts, 
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then,  lacoBtestably,  no  appeal  would  lie  from 
an  order  remoylsg  the  guardian,  U  no  appeal 
could  be  prosecuted  from  an  order  refusing 
to  remove  lilm.  And,  If  an  appeal  does  lie 
from  an  order  removing  a  guardian  under  this 
section  of  the  Oode,  then  the  appeal  must  lie 
only  because  the  section  does  not  give  to  the 
orphans'  courts  such  a  discretion  as  cannot  be 
reviewed.  If  the  power  Is  strictly  dlscretlou- 
arj,  then  the  discretion  is  co-eztoislve  with 
the  power  Itself,  and  consequently  no  exercise 
of  that  power  could  ever  be  reviewed  on  ap- 
peaL  But  it  has  been  distinctly  and  explicitly 
held  in  Slattery  v.  Smiley,  25  Md.  394,  that  an 
Older  passed  under  this  very  section,  remov- 
ing a  guardian,  was  open  to  review  on  appeal. 
The  appeal  was  entertained,  and  the  order  re- 
moving the  guardian  was  reversed,  because 
there  were  no  facts  alleged  or  shown  which 
justified  the  removal.  But,  if  the  power  to  re- 
move had  be»i  lodged  solely  with  the  Inferior 
court,  the  mere  failure  to  make  appropriate 
aTerments  or  to  sustain  them  by  evidence 
would  have  been  no  reason  whatever  for  a  re- 
Toaal  of  the  order  directing  the  guardian's 
removal.  If  the  section  of  the  Code  now  under 
consideration  gave  to  the  orphans'  courts  such 
a  discretion  as  could  not  be  reviewed  in  any 
event.  Now,  the  power  to  grant  a  new  trial 
is  in  the  discretion  of  the  trial  court;  but,  no 
matter  how  erroneous  a  refusal  to  award  a 
new  trial  may  be,  the  decision  denying  it  can 
new  be  reviewed  on  appeal,  and  this,  too, 
even  though  it  affirmatively  and  conclusively 
appears  by  the  record,  that  a  party  who  suc- 
ceeded in  recovering  a  verdict  was  manifestly 
and  obviously  not  oitltied  to  prevail.  There 
can  be  no  pretense  that  the  orphans'  courts 
have.  In  such  instances  as  are  now  before  us, 
any  such  discretion  as  this.  Under  section  241 
of  article  93  of  the  Code,  whereby  the  or- 
phans' courts  are  empowered,  "in  their  discre- 
tion," to  revoke  letters  of  administration,  It 
has  been  held,  notwithstanding  the  seeming 
discretion  Intrusted  to  them,  that  an  appeal 
will  lie  by  an  administrator  whose  letters  have 
been  revoked  (Forney  v.  Shriner,  QO  Md.  419), 
tboogb,  in  cases  arising  under  section  237  of 
the  same  article  (which  is  a  transcript  of  Act 
1831,  c.  315,  I  4),  it  has  been  decided  that  an 
appeal  would  not  lie  (Porter  v.  Tlmanus,  12 
Hd.  282).  Sectlcm  237  provldea  that  the  or- 
phans' courts  shall  be  "empowered.  In  their 
discretion  and  whenever  to  them  it  shall  seem 
proper,  either  ex  offido  or  upon  application," 
to  remove  an  executor  or  administrator  for 
failing  to  bring  money  into  court  for  invest- 
ment irt>en  ordered  to  do  so.  It  was  intimated 
at  the  argument  tliat,  if  no  iqipeal  could  be  en- 
tertained in  this  latter  class  of  cases,  there 
ma  no  reason  why  one  shotdd  be  permitted 
m  the  one  at  bar.  But  It  is  very  apparent,  it 
seems  to  us,  there  is  a  broad  and  well-defined 
difference  between  the  provlslans  of  section 
237  and  those  of  sections  241  and  232.  By 
section  2S7  there  is  no  doubt  tliat  a  clear  un- 
equivocal discretion,  in  its  widest  sense,  is 
conferred  iqx>n  the  orphans'  courts.    The  lan- 


guage is  explicit  and  free  from  ambiguity. 
Those  courts  are  by  that  section  empowered 
to  remove  an  administrator  for  refusing  to 
bring  money  into  court,  not  only  in  their  dis- 
cretion (the  terms  employed  In  section  232), 
but  "whenever  to  them  It  shall  seem  proper." 
The  broad  power  is  committed  without  quali- 
fication "to  them"  (the  orphans'  courts),  to  be 
exerted  whenever  they  shall  think  proper  to 
use  it;  and,  from  their  decision  in  such  cases, 
obviously  no  appeal  can  be  prosecuted.  But 
the  discretion  conferred  by  sections  232  and 
241  is  a  sound,  legal  discretion,  to  be  used 
conformably  to  the  settled  rules  of  law,  to  be 
exercised  if  the  facts  warrant  it,  to  be  with- 
held if  they  do  not,  and,  if  erroneously  exert- 
ed In  either  direction,  the  determination  is  sub- 
ject to  review  on  appeal.  The  sweeping  and 
comprehensive  terms  of  section  58  of  article  5 
of  the  Oode  give  a  right  of  appeal  from  the 
orphans'  courts  in  these  words:  "From  all  de- 
crees, orders,  decisions,  and  judgments  made 
by  the  orphans'  courts,  the  party  who  may 
deem  himself  aggrieved  by  such  decree,  order, 
decision,  or  Judgment  may  appeal  to  the  court 
of  appeals."  Unless  the  right  of  appeal  thus 
broadly  conferred  upon  litigants  is  restricted, 
narrowed,  or  taken  away  by  some  particular 
cpntrary  provision,  either  expressly  denying 
an  appeal,  or  impliedly  prohibiting  it,  by  giv- 
ing an  irrevlewable  discretion  to  the  lower 
court,  the  right  to  appeal  must  \m  held  to  ex- 
ist If  the  discretion  conferred  by  section  232 
is  of  such  a  limited  character  that  it  will  not 
prevent  an  appeal  from  an  order  removing  a 
guardian,  it  is  difficult  to  see  how,  logically, 
an  appeal  from  an  order  refusing  to  remove 
a  guardian  could  be  denied.  It  Is  not  the  man- 
ner In  which  a  discretion  has  been  exercised 
that  determines  whether  an  appeal  will  lie; 
tliat  is,  it  is  immaterial  whether  the  decision 
complained  of  has  been  affirmative  or  nega- 
tive action.  The  question  as  to  whether  an  ap- 
peal will  lie  at  all  In  such  cases  depends  alto- 
geth»  ui>on  whether  an  exclusive  discretion 
over  the  subject-matter  has  been  committed 
alone  to  the  lower  court  We  find  nothing  in 
the  words  of  section  232  to  warrant  the  con- 
clusion that  the  legislature  Intended  to  clothe 
the  orphans'  courts  with  a  broad  irrevlewable 
power  to  r^nove  or  to  refuse  to  remove  a 
guardian,  just  as  whim  or  caprice  might  dic- 
tate; and  we  consequently  hold  that  their  de- 
cisions under  this  section  of  the  Oode  are  open 
to  examination  on  appeal.  We  are  not  to  be 
undwstood,  however,  as  qnallfyUig  in  any 
way  any  ruling  of  this  court  denying  the  right 
of  appeal  from  the  orphans'  court  In  other  and 
different  Instances.  l%e  motion  to  dismiss  this 
appeal  la  overruled. 

We  now  come  to  the  merits  of  the  contro- 
versy. The  petition  for  the  removal  of  Mr. 
McEvoy,  after  making  reference  to  and  set- 
ting forth  some  of  the  balances  shown  by 
several  of  the  guardianship  accounts  settled 
by  him,  proceeds  to  allege  the  grounds  upon 
and  on  account  of  which  the  removal  is 
sought;   and  these  ore  five  in  number,  and 
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may  be  briefly  Bnmmarized  as  follows: 
First,  that,  tboogb  the  lafajit  was  iKisseesed 
of  a  large  and  lucrative  estate,  the  Income 
has,  under  the  management  of  Mr.  McBvoy, 
suddenly  and  without  any  natural  cause  de- 
creased, while  with  piaper  and  Judicious  man- 
agement it  should  have  largely  Increased; 
secondly,  that  the  Income  has  been  largely 
consumed  by  extraordinary  charge  and 
wasteful  extravagance;  thirdly,  that  the 
guardian  has  not  been  able  for  a  long  time, 
either  mentally  or  physically,  to  perform  his 
dntles  as  gnardlan,  by  reason  of  nervous 
IH-ostratlon,  which  necessitated  his  absence, 
so  that  he  neglected  the  storage  warehouses, 
to  the  detriment  of  that  business;  fourthly, 
that  he  has  allowed  the  taxes  to  accumalate, 
and  has  refused  to  see  and  converse  with  the 
petitioner,  unless  in  the  presence  of  his  oooa- 
sel;  and,  flfttdy,  that  it  will  be  ruinous  to 
the  esliite  of  his  ward  If  he  is  not  promptly 
removed.  The  first,  second,  and  fifth  of 
these  avennente  are  explicitly  and  emphatl- 
cally  denied  in  the  guardian's  answer.  In  re- 
ply to  the  third  etiarge,  he  admits  tttaX  the 
past  condition  of  his  health  had  been  bad, 
but  be  Insists  that  It  is  now  fully  restored, 
and  that  lie  is  devoting  his  whole  time  to  tbt 
management  of  the  ward's  estats  and  prop- 
erty.  He  admits  that  taxes  have  aocnmulaV 
ed,  but  he  assigned  as  a  reason  therefor  tliat 
the  funds  tn  his  hands  bad  been  applied  to 
other  purposes,  as  shown  in  hie  acoounts, 
and  he  explains  how  and  why  the  business 
of  the  storage  warehonses  had  deteriorated. 
The  power  to  appoint  and  to  remove  guard- 
ians Is  by  the  Code  of  Maryland,  as  we  have 
seen,  vested  In  the  orphans'  courts.  With 
the  provlsloDS  r^atlng  to  the  appointment  of 
{^lardlans,  and  with  some  particular  sectioas 
prescribing  specific  grounds  for  removal,  we 
are  not  concerned.  The  23Ud  section  of  ar- 
ticle 9B  of  the  Code,  as  amended  by  Act 
1880,  e.  425,  is  the  enactment  under  wbiefa 
the  pending  proeeedings  were  inaugurated; 
and,  unless  the  evidence  makes  out  a  case 
falling  within  the  terms  of  that  statute, 
there  is  no  reascm  to  disturb  the  order  ap- 
pealed from.  The  section  as  It  now  stands 
reads  as  follows:  "The  court  may  on  the 
application  of  any  Infant,  or  any  one  in  his 
behalf  suggesting  Improper  condact  in  any 
guardian  whatever,  either  in  relation  to  the 
care  and  management  of  tiie  property  or  per^ 
son  of  the  infant,  or  physical  or  mental  i» 
capacity  of  the  guardian  to  property  tuUiU 
his  duties  and  the  paiposes  of  tlae  ofiSce,  or 
any  other  matter  or  thing  whereby  it  appears 
that  the  guardian  Is  or  has  beeoue  unable 
to  bestow  such  direct,  peraonal  oare  and  so- 
pervislon  over  the  person  or  estate  of  his 
ward  as  is  requisite  to  the  proper  discharge 
of  the  duties  of  guardianship,  inqnire  iatn 
the  same,  and  at  Its  discretion,  remove  such' 
gnardlan  and  make  choice  of  anotkor,  wh» 
shaH  give  secnrlty  and  conduct  hlma^  tai 
the  manner  herein  prescribed,  and  shall  rs- 
cetve  the  property  and  custody  o£  the  said 


ward."  This  section  does  not  confer  a  pow- 
er that  can  be  exercised  arbitrarily,  or  with- 
out reference  to  the  existence  of  some  cause 
supported  by  snfllcieiit  proof;  but  it  gives  a 
conrt  of  confessedly  limited  Jurisdiction  an- 
thority,  upon  any  ground  embraced  in  the 
scope  of  the  statute's  language,  to  displace 
a  fiduciary  of  its  own  ^^x^tment  To  Jus- 
tify such  a  step,  some  cause  must  exist;  and 
If  tbe  assigned  cause  be  inadequate,  or,  being 
adequate,  be  unsustalned  by  evidence,  the 
power  of  removal  cannot  be  lawfully  called 
Into  action.  As  Mr.  McEvoy  is  only  guard- 
Ian  of  the  infant's  estate,  and  not  of  her  per- 
son, the  averments  of  tbe  petition  and  the 
evidence  addoced  were  oonfined  to  alleged 
mismanagement  of  the  property,  and  to  al- 
leged mental  and  physical  incapacity;  and 
the  assigned  causes  are  all  ultimately  resolv- 
able to  mere  questions  of  contioverted  fact. 

It  is  undoubtedly  true  that  there  has  been 
a  reductloa  in  the  amount  of  the  ward's  in- 
come, and  It  is  also  apparent  thaJt  smne  pait 
of  the  corpus  of  her  estate  baa  been  expended 
by  the  guardian;  but  we  find  nothing  In  the 
record  to  Justify  the  charge  of  wasteful  ex- 
travagance, while  there  is  abundant  evidence 
to  explain  how,  without  fault  at  his,  tbe  in- 
come dimlniahed  in  consequence  of  sopec- 
▼enbig  causes,  for  the  existence  and  Influence 
of  which  he  was  in  <no  way  responsible.  It 
ought  to  be  noted,  too,  that  there  Is  not  the 
slightest  imputation  against  the  personal  in- 
tegrity of  Mr.  McSivoy.  The  Intent  to  im- 
peach his  honesty  lias  been  explicitly  and  un- 
equivocally disclaimed.  The  income  of  the 
ward  consists  of  gsonnd  rents  and  other  rents 
from  real  estate,  the  Interest  and  dividends 
en  bonds  and  other  securities,  and  the  profits 
from  the  storage  warehouse  business.  Dur- 
ing Mr.  Oraham's  lifetime  this  bosloess  was, 
MB  we  iiave  said,  a  new  and  profitable  (me; 
so  mnch  so.  In  fact,  tluit  he  began,  and  at 
the  time  of  his  death  liad  partially  completed, 
the  construction  of  a  seoond  warehouse,  in 
another  part  of  Baltimore  dty.  After  Mr. 
Oraham's  decease,  Mr:  MeSvoy  was  directed 
(and,  under  all  tbe  circumstances,  wisely  di- 
rected) by  th»  orphans'  court  to  eontinue  the 
storage  business;  and  it  became  necessary 
for- him,  therefore,  to  complete  the-  unfinished 
stroetare,  that  tt  might  be  profitably  used, 
and  this  involved  a  considerable  outiay  of 
money.  Competition  began  to  spclng  up,  and 
the  rates  of  Insuraace  on  stored  goods  were 
»e  eDormoosly  advanced  by  the  underwrit' 
-era  that  the  business  carried  on  at  the  oric- 
Inal  or  first  warehouse  greatly  shrank  In  vot 
Mme,  and  the  receipts  perceptibly  decreased, 
nntll  they  were  soared  sufficient  to  pay  the 
ground  rent  and  the  insucaace  on  the  boild- 
tng  and  tbe  ordinary  and  oeeesBU^  running 
expenses.  The  large  same  expendad  in  eom- 
pletisig  the  second  waBehoase  reqolied  tbe 
sale  of  some  secnritleB,  and  tbe  ooiMeqaaBt 
loas  of  inconac  from  them.  Xhcse  and  kin- 
dred drcumstanoea,  without  pa-nsinc  to  go 
into  a  weary  detail  of  figures,  fuUy  explain 
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«  decrease  In  the  ward's  Income,  and  they 
ihow  no  reason  to  question  the  careftdness 
or  the  fidelity  of  the  management  of  the  e»- 
tate  by  the  goardlan.  Since  the  decrease  In 
the  Tolome  of  stoiHge,  Mr.  McByoy  has 
largely  cat  down  the  exi)en8ee  of  conducting 
the  warebonses.  Including  In  the  retrench- 
ment an  abatement  of  f  1,000  of  bis  own  sal- 

The  gnardlan  received  from  himself,  as  ad- 
ministrator of  Mr.  Graham's  estate,  the  enm 
of  riS6,2ai.60.  He  received  for  bis  ward  a 
legacy  of  $5,000  from  Mr.  George  S.  Brown's 
estate,  and,  by  way  of  a  stock  dividend 
from  the  Atlantic  Coast  Line,  the  sum  of  $],• 
800.  He  also  received  for  Ms  ward,  from  a 
mortgage  which  he  placed  on  her  property, 
^,101.88.  These  sums  made  a  total  of  $196,- 
183.43  of  capital,  that  went  Into  his  hands. 
In  his  fifth  guardianship  account  filed  In  the 
orphaiur  court,  he  shows,  as  stlU  In  his  hands, 
$185,636JB,  which,  Deing  deducted  from  the 
$198,183.48,  leaves  an  apparent  shrinkage  in 
the  corpus  of  f  12,54^.10;  but  from  this  must 
be  Bubtracted  two-thlrda  of  sundry  bills  due 
by  Mr.  Graham's  estate,  and  actually  paid 
ont  of  It,  but  Inadvertently  omitted  to  be 
charged  up  In  the  administration  account, 
whereby  the  balance  In  the  hands  of  the  ad- 
ministrator, and  accounted  for  by  blm  to  the 
guardian,  was  made  to  appear  just'  that 
much  greater  than  it  really  was  In  fact.  The 
two-thirds  to  be  deducted  amount  to  ^,827.- 
26.  Taking  that  from  the  $12,548.10  leaves 
an  actual  Invasion  of  the  corpus  to  the  er- 
te«  of  %8,rJO.m.  But  It  is  strenuously  In- 
sisted that  this  method  of  ascertaining  the 
condition  of  the  estate  Is  wholly  erroneous. 
It  la  claimed  that  there  Is  improperly  Includ- 
ed In  the  apparent  assets  the  sum  of  $17,- 
422.98,  expended  to  the  completion  of  the 
warehouse  <«  Park  and  Dolphin  streets,  and 
la  making  permanent  Improvements  to  that 
and  other  pn^ierty  of  the  Infant;  and  It  Is 
nrged  that  tbe  Infant  has  been  maintained 
ODt  of  the  corpus  <^  the  estate.  Instead  of 
from  the  Income.  The  calculation  by  which 
tUs  later  charge  to  sou^t  to  be  made  good 
it  ingenlons,  but  Inaccurate.  The  total 
amount  of  the  income  Is  brought  together 
and  foots  up  $86,a(18.S0.  Then  the  disburse- 
ments, other  than  the  ward's  maintenance, 
are  summed  up,  and  money  borrowed  on  a 
mortgage,  executed  pursuant  to  an  order  of 
tbe  orphans'  court.  Is  added  as  an  expend- 
iture, theagta  not  included  In  the  total  of  re- 
ceipts  on  the  other  side  of  tbe  account,  as 
it  should  have  been,  for  it  was  both  received 
and  paid  out,  and  the  total  is  made  to  ag- 
gregate $87,2Gl.;c»;  thus  showing  an  excess 
of  expendltnres  over  receipts  of  about  $1,200, 
without  Including  any  of  the  $20,000  paid  by 
tbe  guardian  to  th^  mother  of  the  Infant  for 
tbe  Infant's  support.  But  this  is  an  entirely 
•rbltnuy  mode  of  stating  the  amonnrt  of  in- 
come and  expenditures.  Why  should  the 
129,000  paid  out  for  the  ward  be  any  more 
a  part  of  tlw  carpus  of  tbe  estate  than  the 


sums  paid  f«r  repairs  and  expenses?  Or 
why  Mould  the  funds  paM  for  Bfiatnteitaaoe 
be  treated  as  any  less  paid  ovf  of  tbe  tit- 
come  than  over  tne  amounts  expended  for 
repairs  and  permanent  improvements?  Now, 
tf  the  sum  of  $87,201.28  of  receipts  be  aug- 
mented by  the  addition  of  tbe  proceeds  ot 
the  mortgage  loan.  It  will  be  swelled  to  $91,- 
180.S3;  and,  If  the  expenditures  be  made  to 
include  the  $2S,U0O  paid  for  the  support  of 
the  child,  the  toUl  of  $87,261.29  wiU  be  in< 
creased  to  $116,261.29,  or  $25,180.96  more 
than  the  Income;  and  If  frmn  this  be  taken 
the  Items  expended  In  completing  tbe  ware- 
bouse  and  making  i>ennanent  ImprovemeDts, 
aggregating,  aa  stated,  $17,422.88,  there  will 
be  a  deficit  of  $7,757.96,  with  a  mortgage  Uen 
of  $5,161.88  upon  part  of  the  corpus.  BV)r  re- 
pairs and  extraordinary  paymoits,  as  they 
are  called  In  the  summary  now  being  dis- 
cussed, there  were  expended  $701,578.19. 
Now,  wby  should  this  sum  all  be  charged 
against  tbe  Income,  rather  than  the  reverse 
method  ot  making  the  entries?  It  Is  ebvlous 
that  tbe  process  oy  which  It  Is  attempted  to 
show  that  tbe  child  has  been  supported  ont 
ot  her  capital  Is  purely  arbitrary.  We  have 
carefully  and  patiently  gone  tbroagh  an  of 
the  numerous  accounts  in  tbe  record,  and  we 
are  entirely  satlBfied  that  the  true  amount  of 
deficiency  in  the  corpus  is  $8,720.84,  unless 
the  item  of  $17,^:2.96,  claimed  to  represent 
expenditures  for  permanent  improvemeiitii. 
has  been  iiaptopeny  treated  as  farming  part 
of  the  value  of  the  corpus.  It  Is  clear  that 
it  was  necessary  to  complete  tbe  warebonse 
which  was  unflnlsbed  wken  Mr.  Gcahaai 
died,  and  the  expenditure  of  large  sums  to 
make  the  needed  additions  caused  an  inva- 
sion of  the  corpus.  The  securities  sold  to 
realise  tiie  necessary  funds  were,  with  pos- 
sibly the  exception  of  $8,000  In  bonds,  soM 
by  the  guardian  under  orden  ot  tbe  oirihans' 
oourt  As  taking  the  place  of  the  aecuiltlea 
•a  sold,  it  was  entirely  prc^>er  for  t)>e  guard- 
ian to  charge  himself  with  this  sum  of  fl7,- 
4^98,  representing,  aa  It  did,  part  at  tbe  cor- 
pus of  the  estate;  and  he  rights  so  entered 
it  In  his  fifth  account. 

During  nearly  the  whole  period  of  the 
guardianship,  and  np  to  within  a  brief  time 
l>efoiu  these  proceedings  were  begun,  tlM 
guardian  paid  to  the  child's  naother,  for  the 
child's  maintenance,  the  sum  of  $6,000  a 
year,  aggregating  $29,000.  It  is  highly  prob- 
able that  the  condition  of  the  estate  did  not 
warrant  so  large  an  allowance,  especially 
for  a  child  of  her  tender  years;  and  doubt- 
lees  this  considerable  outlay  contributed 
something  to  produce  tbe  deficit  to  which  we 
liave  aUuded.  It  was  a  mistake  on  the  part 
of  Mr.  McKvoy  to  fix  and  to  pay  so  large 
an  allowance  for  Uie  infant,  but  he  has 
promptly  corrected  that  error  by  reducing 
the  sum  one-half.  With  the  estimated  to- 
come  for  the  current  year  approximating  $10,- 
500,  It  will  be  no  difficult  task  to  speedily 
restore  tbe  impaired   capital.     That  there 
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were  other  mistakes  into  which  Mr.  McBroy 
fell  in  the  statement  of  the  several  guardian 
accounts  which  preceded  the  last  one  is 
tme;  but  they  were  not  errors  resulting  from 
incompetency,  and  far  less  from  dishonesty. 
They  have  all  been  corrected  in  the  fifth  ac- 
count 

With  respect  to  the  bonds  amounting  to  ^• 
000,  and  which  were  sold  by  the  guardian, 
without,  it  is  asserted,  an  order  of  the  or- 
phans' court  directing  a  sale,  it  is  only  nec- 
essary to  say  ttiat  though  section  171  of  ar- 
ticle 93  of  the  Code  (<u  amended  by  Act  J882, 
c  100)  forbids  a  guardian  to  make  sale  of 
bis  ward's  property  unless  authorized  by  an 
order  of  court,'  and  denounces  any  sale  as 
void  if  made  without  such  an  order,  and  fur- 
ther proyldes  that  the  orphans'  court  may 
remove  the  guardian  for  making  sale  of  the 
ward's  property  without  authority,  still  Mr. 
McBvoy  evidently  acted  under  the  bona  fide 
belief  that  he  had  been  given  permission  to 
make  the  sale  of  these  bonds.  He  has  not 
been  guilty  of  a  willful  and  deliberate  viola- 
tion of  die  statute;  and,  as  his  official  bond 
U  amply Bufflcient  to  protect  the  estate,  he  can 
be  required  to  make  good  whatever  amount 
he  may  properly  be  chargeable  with  by  rea- 
son of  this  mistake,  if  mistake  there  was. 
No  loss  can  possibly  hapi>en  to  the  infant  In 
consequence  of  this  alleged  oversight  of  the 
guardian.  Clearly,  this  circumstance  of  a 
failure  to  procure  an  order  for  the  sale  of 
these  bonds,  when  he  honestly  believed  he  al- 
ready had  the  authority  from  the  court, 
ought  to  constitute  no  g^round  for  his  remov- 
al, especially  as  no  injury  has  been  or  can 
be  done  to  the  estate  that  the  guardian's 
bond  does  not  furnish  a  complete  Indemnity 
for. 

While  it  is  undoubtedly  the  duty  of  every 
fiduciary  to  keep  down  the  taxes  on  the  es- 
tate in  his  charge,  his  failure  to  do  so,  un- 
der all  the  surroundings,  and  in  view  of  the 
large  sums  of  money  he  paid  out  for  the  use 
of  the  ward,  should  not,  in  our  opinion,  be 
treated  as  a  sutUclent  ground  to  displace  Mr. 
McEvoy.  It  is  unquestionably  true  that  for 
a  portion  of  the  years  1896  and  1896  Mr.  Mo- 
Bvoy  was  seriously  ill.  He  was  compelled 
to  visit  Europe  and  health  resorts  in  this 
country  In  eSort  to  regain  hie  strength;  but 
during  his  absence  the  warehouses  (which 
alone  of  all  the  estate  required  constant  at- 
tention) were  carried  on  by  the  same  em- 
ployes who  had  conducted  the  business  for 
Mr.  Graham  In  his  lifetime;  and  there  is  not 
the  faintest  gleam  of  efvldence  to  show  that 
their  management  was  not  strictly  and  faith- 
fully bi  the  interest  of  the  owners  of  the 
property.  There  is  nothing  to  Indicate  that 
Mr.  McElvoy's  al)sence  caused  the  slightest 
decline  in  the  business,  or  occasioned  the 
loss  of  a  single  dollar  to  the  estate.  To  re- 
move him  merely  because,  in  seeking  to  re- 
gain his  health,  he  was  absent  some  months, 
would  involve  the  assumption,  without  evi- 
dence, that  tliat  absence  had  been  of  itself 


productive  of  injury.  His  health  is  now,  and 
before  these  proceedings  were  begun  had 
been,  entirely  restored;  and  he  devotes  hi» 
whole  time  and  attention  to  the  discharge  of 
the  duties  pertaining  to  the  trust.  If  be 
were  displaced  at  this  time,  not  because  he 
is  now  physically  or  mentally  Incapable  of 
attending  to  his  ward's  Interests,  but  because 
for  a  short  space  of  time  heretofore  he  had 
been  so  incapacitated,  such  a  proceeding 
would  not  be  within  the  letter  or  the  spirit 
of  the  statute.  Is  he  now  capable?  Was 
he  capable  when  the  petition  was  filed 
against  him?  There  is  not  a  sylUble  uttered 
by  any  witness  In  the  cause  that  questions 
his  mental  and  physical  ability  to  attend  to 
the  business  now.  If  strained  relations  have 
arisen  and  exist  between  Mr.  MmegOl  and  Mr. 
McEvoy,  the  ward's  property  interests,  as 
was  well  said  by  the  court  below,  "will  at 
least  not  suler  detriment  from  *  severely 
critical  attitude  towards  the  management." 
The  guardian  had  confessedly  made  some 
mistakes;  but  they  are  not  of  such  a  char- 
acter as  to  indicate  incapacity.  Indifference 
to  the  duties  assiuned  by  him,  or  dishonesty. 
The  mistakes  have  been  corrected. 

Upon  a  review  of  the  whole  record,  and 
taking  into  consideration  the  fact  that  Mr. 
McEvoy  had  been  the  trusted  and  confiden- 
tial clerk  of  the  Infant's  fathn'  for  eight 
years,  and  that  he  had  been  selected  for  the 
position  which  he  held  under  Mr.  Orabau> 
by  Mr.  Qraham's  father,  who  knew  him  as  a 
bookkeeper  In  the  large  banking  house  ot 
Alexander  Brown  &  Sons  for  many  years,  we 
fall  to  see  that  the  orphans'  court  committed 
any  error  in  refusing  to  remove  the  g^oardlan. 
If  actual  loss  liad  been  sustained  by  the  es- 
tate. It  would,  of  course,  make  but  little  dif- 
ference. In  BO  far  ae  the  practical  result 
might  be  concerned,  whether  that  loss  pro- 
ceeded from  Ignorance  or  dishonesty;  but 
when  errors  have  been  made,  and  are  not 
referable  to  a  want  of  integrity,  and  have 
been  corrected,  or  may  be  corrected  without 
Injury  to  the  estatia,  then  there  is  no  good 
reason  why,  for  such  mistakes,  the  guardian 
should  be  removed.  As  we  agree  with  the 
conclusion  reached  by  the  orphans'  court,. 
Its  order  will  be  affirmed.  Order  affirmed^ 
with  costs  above  and  below. 


HANDY  V.  MADDOX  et  al. 

(Court  of  Appeals  of  Maryland.    April  1,  1897.) 

Holidays  —  Tran'sactioss  ok  Fbbkuart    22d  — 
Otstbb  Lots — Notiob  op  Locatios  — 

Bl'PFICIBNCr. 

l.C3ode,  art.  13,  |  9,  establishing  Febmary 
22d  as  a  legal  holiday,  and  providing  that  it 
shall  be  treated  as  Sunday  only  as  regards  the 
presenting  of  bills  of  exchange,  checks,  etc 
does  not  make  such  day  a  "dies  non,"  and  an 
act  done  on  it  is  as  effective  as  if  done  on  any 
other  <hiy. 

2.  Acts  1884,  c.  880,  {  46,  rives  the  owner 
of  land  bordering  on  navigable  waters,  the 
Unes  of  which  extend  into  the  waters,  the  ex- 
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elniiTe  privflege  of  asing  same  for  protectinc 
OTSters  within  the  lines  of  his  own  land,  and 
provides  that  any  owner  of  land  "lying  and 
bordering"  on  any  waters  may  locate  "in  any 
of  the  waters  adjoining  his  lands"  one  lot  of 
fire  acres  for  such  purpose;  that  any  citizen 
may  locate  one  lot  of  five  acres  in  any  waters 
not  located  or  appropriated,  prorided  3(May8 
notice  in  writing  be  given  the  owner  or  occu- 
pant of  land  "bordering"  on  said  waters  "pro- 
posed to  be  located":  and  if  said  owner  or  oc- 
cnpant  fail  to  locate  the  waters  mentioned  in 
said  notice  within  the  80  days,  it  shall  be  open 
to  any  on«.  Held,  that  the  right  to  such  priority 
belongs  to  him  whose  lands,  lying  on  the  wa- 
ters, are  nearest  to  the  proposed  location,  and 
owners  of  other  lands  are  not  entitled  to  the 
3(Mays  notice  of  such  proiMsed  location. 

3.  Where  locators  of  oyster  lots  placed  on  tbe 
shore,  on  nnoccupied  land  lying  on  the  waters 
nearest  to  the  proposed  location,  a  notice  stat- 
ing their  intention  to  locate  the  lots  within  30 
days  (Acta  18M.  c.  880,  |  40),  the  notice  waa 
iofficient;  since,  if  the  land  waa  yacant,  it  waa 
not  necessary  to  gire  any  notice,  and,  if  there 
was  an  owner  unknown  to  such  locators,  all 
that  was  within  their  power  was  to  post  the 
notice  on  the  land. 

Appeal  from  drcnlt  court,  Somerset  connty, 
la  equity. 

Bin  by  Thomas  J.  Handy  against  Benjamin 
T.  Maddox  and  Robert  J.  Maddox  for  an  in- 
Janction.  PVom  a  Judgment  dismissing  the 
bill,  plaintiff  appeals.   Affirmed. 

Argaed  before  McSHERRY,  C.  J.,  and 
BETAN,  FOWLER,  ROBERTS,  BOYD, 
RUSSUM,  and  BRISCOE,  JJ. 

Hodaoa  A  Hodson  and  Miles  A  Stanford, 
for  appellant  H.  F.  Lankford  and  Qordon 
Toll,  for  anxUees. 

BBISGOB,  J.  The  motion  to  dismiss  this 
appeal  cannot  prevail.  It  is  apparent  from  the 
record  and  the  proof  filed  In  the  case  that  the 
appeQaat  la  not  responsilile  for  the  delay  In 
tnnsmlttlng  the  transcript  of  this  record.  The 
motion  to  dismiss  will  therefore  be  overruled. 

We  hare  carefully  examined  this  case,  and 
win  aSbm  the  order  appealed  from  for  the 
reasons  given  by  the  Judge  below  in  the  fol- 
lowing opinion: 

"The  bill  alleges  that  In  Febmary,  1868,  the 
plaintiff  located  a  certain  oyster  lot  in  the 
waters  of  East  creek.  In  Somerset  county,  and 
ever  since  has  used  the  same  for  the  purpose 
of  planting  oysters  thereon,  and  that  on  the 
17th  of  April,  1895,  ty  way  of  abnndiint  cau- 
tion,' he  relocated  the  said  lots,  as  appears 
by  exhibit  filed  with  the  biU;  that  on  the  22d 
February,  1885,  the  defendants  'attempted  to 
locate  upon  the  aforesaid  lot'  two  oyster  lots, 
and  since  then  have  prevrated  the  plaintiff 
from  working  his  oysters  and  shells  upon  his 
lot,  and  otherwise  interfered  with  the  plain- 
tiff's alleged  ownership.  The  complainant 
prays  for  an  injunction  to  prevent  the  inter- 
meddling of  the  defendants  with  said  oyster 
lots,  and  that  the  locations  of  the  defendants 
may  be  declared  null  and  void,  and  for  gen- 
eral relief.  The  preliminary  injunction  hav- 
ing Israed,  the  defendants  answered,  and,  aft- 
er testimony  was  taken,  the  case  was  heard 


on  argument  The  answer  of  the  defendants 
alleges:  First  That  the  defendants  k>cated 
their  lots  on  the  4th  of  May,  1801,  under  the 
law  then  in  force,  with  the  knowledge,  ac- 
quiescence, and  agreement  of  the  plaintiff, 
and  Immediately  went  into  the  possession 
thereof,  and  have  ever  since  used  them  for  all 
the  purposes  to  which  they  are  adapted.  That 
after  the  passage  of  the  act  of  1894  (chapter 
380)  each  located  his  respective  lot  according 
to  the  provisions  of  tliat  act.  That  the  shore 
on  the  cast  side  of  Biast  creek,  opposite  the 
lots  in  question,  was  then  vacant  land;  but,  in 
order  to  comply  with  the  provisions  of  the 
forty-sixth  section  of  the  act  of  1894,  notices 
were  iKmted  on  the  shore  of  their  intention  to 
appropriate  the  water  for  the  purposes  of  an 
oyster  lot  after  the  expiration  of  thirty  days. 
Tbat  the  lots  In  question  are  opposite  and 
nearest  to  the  land  on  which  the  notices  were 
posted,  and  on  the  east  side  of  the  channel  (if 
there  be  any);  are  not  opposite  nor  nearest  to 
any  land  owned  by  the  plaintiff,  who  Is  there- 
fore net  entitled  to  notice  of  the  defendants' 
intention  to  locate.  The  defendants  there- 
fore allege:  (1)  That  the  right  of  the  parties 
must  be  determined  by  the  provisions  of  the 
act  of  1894,  c.  380;  (2)  that  the  defendants'  lo- 
cations were  made  according  to  the  provisious 
of  that  law;  (3)  tbat  their  locations,  being  first 
In  time,  are  first  In  right,  and  the  plalntifTs 
locations,  so  far  as  they  conflict  with  those  of 
fbe  defendants,  are  null  and  void;  and  (4)  that, 
therefore,  the  complainant  is  not  entitled  to 
the  relief  prayed  for,  and  the  injunction  should 
be  dissolved,  and  the  bill  dismissed.  That  the 
rights  of  the  parties  must  be  determined  by 
the  provisions  of  the  act  of  1894  was  not  de- 
nied at  the  argument,  and  we  are  of  opinion 
must  be  conceded.  This  was  conclusively 
settled  by  the  decision  of  Hess  v.  Mult,  65  Md. 
699,  5  Ati.  540.  See,  also,  (pinion  of  Alvey,  J., 
6  Atl.  673.  Nor  can  It  be  successfully  contend- 
ed that,  if  the  rights  of  the  parties  depend  up- 
on the  provisions  of  this  act,  the  locations  of 
the  defendants,  being  first  in  point  of  time, 
must  take  precedence  over  that  of  the  plaintiff, 
provided  such  locations  were  made  in  con- 
formity with  that  act;  and  tWs  must  be  the 
case  whether  the  plaintiff's  location  under  the 
act  of  1891  was  regular  or  not 

"Let  us  first  Inquire  whether  the  defend- 
ants' locations  are  valid.  They  were  made 
on  the  22d  February,  1886.  The  complain- 
ant's counsel  insist  thait  this  was  a  'dies  non,' 
and  for  that  reason  the  locations  must  f aU.  We 
hare  been  furnished  with  no  authority  direct- 
ly sustaining  the  position.  There  is  no  law 
forbidding  work  of  any  kind  to  be  done  on  the 
'22d  February.  The  day  is  established  by 
section  9,  art  13,  of  the  Code,  as  a  legal  holi- 
day; but  by  the  terms  of  the  act  it  is  only  "83 
regards  the  presenting  for  payment  or  accept- 
ance, etc.,  of  bills  of  exchange,  bank  checks, 
etc.,'  that  it  Is  to  be  treated  and  considered  as 
Sunday.  It  is  imnecessary  to  examine  wheth- 
er an  act  of  this  kind  would  be  invalid  If  done 
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on  Sunday.  The  229  of  Febniary  Is  a  rolim- 
tary  holiday,  and  we  perceive  do  reason  (none 
has  been  fnmished  us)  why  an  act  done  on 
that  day  la  not  quite  as  effective  as  if  dc«e  on 
any  other  day.  Blchardson  r.  Goddard,  23 
How.  28. 

"It  is  further  insisted  that  the  locations  of 
the  defendants  are  void  because  the  notice  at 
an  intention  to  locate  was  not  given  as  re- 
quired by  law,  and  the  complainant  contends: 
First,  that  he  was  entitled  to  be  notifled;  or, 
second,  if  he  was  not,  that  the  owner  of 
Branfs  Point  was;  or,  third,  thaft  however 
that  may  be,  that  the  notice  to  the  owner  of 
Beach  Point  was  Insufficient  We  do  not 
deem  it  necessary  to  determine  here  how  far 
tho  absence  of  notice  would  vitiate  a  location, 
except  as  against  a  party  legally  entitled  to 
the  notice,  or  <to  Apply  the  statement  to  the 
facts  of  this  case)  whether  Handy  would  have 
any  standing  in  court  to  complain  that  the 
notice  had  not  been  served  on  some  one  else. 
If  tbe  proviflicm  for  notice  was  inserted  only 
for  tbe  purpose  stated  in  the  law,  viz,  'that 
the  owner  or  occupant  [of  the  adjoining  shore] 
may  have  priority  of  daim,'  It  seems  difficult 
to  understand  how  one  who,  under  no  cir- 
cumstances, could  have  "priority  of  claim,' 
has  any  concern  about  the  matter.  But  of 
this  we  express  no  opinion  whateTW.  Have 
the  defendants  failed  to  give  the  notice?  To 
properly  reply  to  this  inquiry  it  is  necessary 
to  determine  with  some  accuracy  tbe  position 
of  tbe  lots  with  reference  to  the  stream  in 
which  they  lie,  and  the  adjacent  shore.  The 
general  trend  of  Bast  creek  Is  from  south  to 
north.  Tbe  lots  In  question  lie  well  over  to 
the  east  side,  close  to  Beach  Point,  the  near- 
est land.  To  that  point,  from  the  extreme 
oortbeastem  comer  of  the  lot,  the  distance  is 
only  a  few  yards,  and  to  the  extreme  north- 
western comer  It  Is  810  yards.  The  con»- 
plalnant's  land  ties  to  the  northwest,  and  la 
dMant  from  the  nearest  point  of  the  lots  406 
yards;  and  the  residue  of  each  of  the  lota 
Ilea  still  further  along.  To  Brant's  Point,  ly- 
ing to  tbe  southwest,  the  distance  is  49il 
yards.  Immediately  across  East  cre^  to  the 
west  is  Indian  B^ammock  Ciove;  and  to  the 
east,  only  a  few  yards  distance,  is  Beach 
Point.  It  will  thus  be  seen  that  Handy  owns 
no  land  opposite  or  nearest  to  the  lots  in  ques- 
tipn,  and  the  same  remark  may  be  made  as 
to  the  owner  of  Brant's  Point.  If  'opposite- 
ness'  or  proximity  be  the  test  by  which  it  is 
to  be  determined  who  ought  to  receive  the  no- 
tice from  the  defendants,  then  clearly  Handy 
must  be  regarded  as  having  no  Interest  In  the 
matter  different  from  that  of  any  other  per- 
son in  the  community.  And  QilB  was  not  se- 
riously denied  by  the  counsel  for  complainant 
at  tbe  argument.  To  meet  the  difficulty,  two 
theories  have  been  advanced:  (1)  That  tbe 
notice  must  be  given  to  the  owners  on  both 
shores,  and  (2)  that  the  right  of  an  owner  or 
occupant  having  the  priority  of  location  ex- 
tends to  tbe  channeL    It  Is  upon  tbe  deter- 


mination of  these  raOier  Inconslsteot  theortea 
that  this  case  must  rest  Without  consider- 
ing them  serlatum,  it  wlU  be  as  well,  proba- 
bly, to  endeavor  to  fix  wliat  is  the  meaning  of 
the  statute.  Section  46  of  chapter  3S0,  Acts 
1894,  provides  as  follows:  'The  owner  of  any 
land  bordering  on  any  of  tbe  navigable  waters 
of  this  state,  the  lines  of  which  extend  into 
and  are  covered  by  said  waters,  shall  have 
the  exclusive  privilege  of  using  same  for  pro- 
tecting,' etc.,  'oysters  within  the  lines  of  his 
own  land;  and  any  owner  of  land  lying  and 
bordering  upon  any  of  the  waters  of  this 
state  shall  have  powex  to  locate  and  appro- 
priate In  any  of  the  waters  adjoining  his  lands 
one  lot  of  five  acres  for  the  purpose  of,'  etc.; 
'and  any  male  or  female  citiami  of  full  age,  of 
the  county  wherein  be  or  she  resides,  sliall 
have  power  to  locate  and  appropriate  and  bold 
one  lot  of  five  acres  and  no  more,  in  any  wa- 
ters In  this  state  not  located  or  appropriated; 
provided  thirty  days'  notice  In  writing  shall 
be  given  the  owner  or  occupant  of  land  bor- 
dering on  said  waters  proposed  to  be  located, 
that  the  owner  or  occupant  may  have  priori- 
ty of  claim;  and  if  such  owner  or  occupant 
shall  fall  to  locate  or  appropriate  the  water 
mentioned  in  said  notice  within  thirty  days 
after  receiving  the  same,  it  shall  be  open  and 
free  to  any  one  under  tbe  provisions  of  this 
section;  provided,'  etc.  By  the  forty-seventh 
section  the  exclusive  right  is  given  to  the  own- 
er In  cases  where  a  creek  or  cove  not  exceed- 
ing 100  yards  In  breadth  at  Its  month  makes 
into  the  land,  or  when  the  creek  or  cove  be- 
comes 100  yards  in  width,  'and  In  all  snch 
cases  the  right  of  the  riparian  proprietor  afaall 
extend  to  the  middle  of  the  creek,  cove,  or  in- 
let' It  will  be  seen,  therefore,  that  the  right 
of  priority  is  reserved  to  three  classes  of  ^o- 
prietors  or  occupants:  (1)  The  owner  of  land 
whose  lines  extend  into  the  water  has  exclu- 
sive right  within  the  lines  of  bis  Isad.  Tliis 
is  a  proprietary  right,  and  lurobably  exists 
without  regard  to  the  provisions  of  the  stat- 
ute. (2)  Owners  or  occupants  ot  land  Ijing 
and  bordering'  on  the  waters  have  priority  in 
'any  of  the  waters  adjoining  their  lands.'  (^ 
When  a  cove  or  creek  greater  in  width  than 
100  yards  at  its  mouth  makes  into  tbe  land, 
or  when  it  becomes  100  yards  in  width,  the 
riparian  proprietors  have  prior  rights  to  tbe 
middle.  The  right  of  priority  thus  confer- 
red is  not  an  Incident  of  tbe  estate  of  the 
riparian  proprietor;  It  is  a  mere  privilege, 
probably  founded  <»i  the  policy  of  giving 
a  person  desirous  of  engaging  in  the  busi- 
ness of  oyster  planting  an  opportunity  of 
having  his  place  of  business  close  to  his  resi- 
dence, and  thus  secure  to  him  the  advantages 
naturally  belonging  to  his  property  on  the  wa- 
ter side.  It  is  in  no  sense  like  or  analogous 
to  the  riparian  rights  of  the  common  law  or  of 
our  statute  of  1862.  By  virtue  of  these.  Im- 
provements made  into  the  water  are  attached 
to  the  land,  and  are  an  incident  to  the  estate. 
The  act  in  question,  however,  is  a  regulation 
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of  the  ojBtee  fisheries  of  the  state,  and  it  la 
bj  virtue  of  the  state's  general  power  to  regu- 
bte,  Improve,  and  protect  the  public  fisheries 
that  It  was  passed.  The  principles,  therefore, 
laid  down  in  Ooodsell  t.  Lawson,  42  Md.  dl8, 
hare  no  bearing  whatever  upon  the  facts  of 
ihis  case.  The  priority  of  claim  is  given  to 
any  owner  of  land  'lying  and  bordering  upon,' 
KC  to  appropriate  one  lot  in  any  of  the 
iraters  adjoining  his  lands.'  His  land  must 
lie  upon  and  border  upon  the  water.  The 
word  'border'  means  to  'approach,'  'to  come 
near  to,'  'to  verge.'  It  conveys  the  idea  of 
immediate  proximity.  The  employment  of 
the  two  words  'lying*  and  'bordering'  seems 
to  emphasise  this  meaning.  The  land  is  not 
only  to  lie  on  the  waters,  but  it  is  to  border 
the  waters  'proposed  to  be  located.'  There  Is 
aothing  in  the  act  to  limit  or  extend  the  mean- 
ing of  these  words  so  as  to  make  the  channel 
a  test  of  the  right  to  priority  of  claim.  But  It 
does  seem  clear  that  the  priority  was  meant 
for  those  whose  lands  lie  on  and  are  near  to  the 
water  proposed  to  be  located.  If  the  stream 
is  narrow,  the  right  of  persons  on  each  side 
being  the  same,  each  right  would  extend  to 
the  middle.  And  In  every  case  where  the 
right  exists  It  would  belong  to  him  whose 
bmds,  lying  on  the  waters,  are  nearest  to  the 
propcwed  location.  This  construction  would 
give  to  each  proprietm*  the  prior  right  In  such 
waters  as  are  nearer  to  his  property  than  to 
tliat  of  any  other  i)er8on.  It  is  also  In  har- 
mony with  the  provlBlons  of  section  47,  by 
which,  in  the  smaller  waters,  each  proprietor 
bag  the  exclusive  right  of  planting  In  those 
parts  of  the  cove  or  Inlet  that  are  nearest  to 
his  property.  If  this  be  a  correct  interpre- 
tation of  the  statute,  there  was  no  obligation 
upon  the  d^endants  to  notify  either  the  com- 
plainant or  the  owner  of  Bcanf  s  Point  of 
their  intention  to  make  the  locations  they  did. 
The  defendants  allege  In  their  answer,  and 
the  proof  sustains  the  statement,  that  Beach's 
Pohit,  the  nearest  land,  was  vacant  at  the 
t!me  the  lots  were  surveyed;  but  that,  not- 
withstanding, notices  were  placed  on  the 
shore,  stating  their  intention  to  locate  the  lots 
wltliin  30  days,  and  copies  of  the  notices  are 
filed  among  the  proceedings  before  the  exam- 
iner. If  Beach's  PolDt  were  vacant,  without 
an  owner  or  occupant,  it  was  not  necessary  to 
give  any  notice  at  all,  from  the  fact  that 
tliere  was  no  one  who  had  a  prior  claim.  On 
the  other  hand.lf  there  was  an  owner  unknown 
to  the  defendants,  all  that  was  within  their 
power  was  to  post  the  notice  on  the  land.  In 
either  view  of  the  case,  we  think  there  was  no 
nicb  failure  on  the  part  of  the  defendants  as 
affects  their  title,  or  will  furnish  ground  of 
complaint  to  the  complainant.  There  were 
Dnmerons  exc^tkma  to  the  evidence  filed  by 
respective  counsel,  and  many  other  questions 
discussed  at  the  argament.  We  deem  it  un- 
necessary to  pass  specifically  upon  them,  inas- 
much  IS  what  has  been  said  requires  ua  to 
dismiss  the  btU." 
Decree  affirmed,  with  costs. 
8TA.— 15 


DUNKIiBB  V.  HOOPBK. 
{Supreme  Court  of  Vermont.    Windsor.    May 
Term,  1896.) 
X)an>— Bbiacb  or  Condjtioss— WArvsa— Evi- 

DtNOB. 

1.  Where  plaintiff  conveyed  certain  property 
to  defendant  in  consideration  of  his  future  sup- 
port, and  left  the  premises  for  11  weelu  because 
of  allered  breach  of  conditions,  but  returned 
thereafter,  and  remained  for  a  year  and  a  half, 
the  acceptance  of  further  support  was  a  waiver 
of  a  right  to  claim  forfeiture  for  any  breach 
which  existed  prior  to  his  deoarture. 

2.  Where  a  deed  is  given  in  consideration  of 
future  support,  and  provides  for  forfeiture  on 
a  breach  thereof,  the  grantor  is  entitled  to  a 
reasonable  time  after  such  breach  to  claim  for- 
feiture; and  the  fact  that  the  breach  did  not 
continue  to  the  day  of  a  declaration  of  such 
forfeiture  did  not  constitute  a  waiver  of  the 
breach. 

3.  Evidence  that  the  grantor  had  no  place  to 
whidi  to  go  for  his  support  from  the  time  of 
his  return  after  a  first  breach  of  the  conditions, 
in  1863.  until  be  left  the  premises,  in  188S, 
was  inadmissible  with  reference  to  a  time  when 
the  cantor  was  making  no  efforts  to  find  a 
place  to  go  to. 

Exceptions  from  Windsor  county  court;  Row- 
eU»  Judge. 

Action  by  Reaben  V.  Dunklee  against  Net- 
tle L.  Hooper.  Verdict  and  judgment  for 
plaintiff,  and  defendant  excepted.    Reversed. 

April  1,  ISdl,  the  plaintiff  conveyed  the 
premises  to  the  defendant  by  e  deed  of  war- 
ranty In  common  form,  but  subject  to  the 
condition  that  the  defendant  should  support 
the  plaintiff  during  his  life  in  the  manner 
provided.  Alvah  Dunklee,  a  son  of  and  wit- 
ness for  the  plaintiff,  having  testified  on 
cross-examination  that  his  father  remained 
at  libe  defendant's,  receiving  support,  from 
October,  1883,  to  August,  18&1,  was  allowed 
to  state  on  re-examination  that  "there  was 
no  other  place  where  his  father  could  have 
got  his  daily  food  from  October,  1893,  until 
April  17,  1886,"  to  which  the  defendant  ex- 
cepted. 

Gilbert  A.  Davis,  W.  E.  Johnson,  and 
George  L.  Fletcher,  for  plaintiff.  L.  M.  Read 
and  W.  W.  Sttckney,  for  defendant 

MUN'SON,  J.  The  title  to  the  demanded 
premises  vested  In  the  defendant  upon  tbe 
receipt  of  her  deed  from  Khe  plaintiff,  sub- 
ject to  be  defeated  by  a  breach  of  the  condi- 
tion contained  in  the  deed  and  a  claim  of 
forfeiture  by  the  grantor.  The  plaintiff  took 
up  his  residence  on  the  premises,  as  provided 
for  in  the  deed,  on  the  0th  day  of  April,  1891, 
and  received  bis  support  Ijiere  from  that 
date  untU  the  17th  day  of  April,  1885,  except 
during  11  weeks  In  the  summeir  of  18i93.  He 
left  the  premises  on  the  day  last  named,  and 
immediately  brought  this  suit.  We  do  not 
deem  it  necessary  to  consider  ttie  clrcum* 
stances  connected  with  ttie  pleintlff's  absence 
trom  the  place  in  1883.  He  returned  to  the 
premises,  and  received  his  support  there  for 
a  year  and  a  hatf  after  this.  There  was  no 
evidence  tending  to  eatabUsh  any  fact  tbat 
could   relieve   him   from   the   consequences 
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whlob  the  law  atta^bes  to  this  course  of  ac- 
tion. His  Yoluntary  return  to  fcbe  pretnlsee, 
and  acceptance  of  further  support,  was  a 
waiver  of  his  right  to  daim  a  forfeiture  for 
any  breach  which  existed  prior  to  his  depar- 
ture. But  there  was  evidence  tending  to  show 
a  failure  to  provide  properly  for  the  plaintiff 
during  the  winter  of  18M-95.  The  plaintiff's 
brief  r^ers  to  t^e  breaches  relied  upon  as 
having  occurred  sihortly  before  he  left.  Tte 
defendant  claims  that  there  was  no  evidence 
tending  to  show  a  breach  Immediately  pre- 
ceding the  departure,  and  that  the  plaintiffs 
acceptance  of  support  until  then,  without  giv- 
ing notice  of  his  purpose  to  claim  a  forfei- 
ture, was  necessarily  a  waiver  of  the  prior 
breaches.  But  our  view  of  the  law  applica- 
ble to  the  case  Is  suoh  that  It  Is  unnecessary 
to  Inctnlre  whether  the  evidence  brings  the 
defendant's  default  down  to  the  very  day  of 
the  plalntlfCs  removal.  It  Is  true  as  a  gen- 
eral proposition  tbait  an  acceptance  of  fur- 
ther performance  of  a  condition  will  defeat 
the  grantor's  right  to  claim  a  forfeiture  for 
a  known  prior  breach.  It  may  be  that  when 
the  condition  provides  only  for  the  payment 
of  money  at  stated  Intervals,  or  the  doing 
of  certain  specific  acts,  the  question  of  waiv- 
er can  be  disposed  of  as  one  of  law.  But 
the  situation  is  different  when  the  condition 
covers  the  continuous  care  and  Infinite  varie- 
ty ot  service  which  constitute  the  support  of 
one  as  a  member  of  the  family.  We  think 
that  in  cases  of  the  latter  class  it  cannot  be 
salt],  as  matter  of  taw,  tbat  every  acceptance 
of  furttier  .service  without  notice  Is  a  waiver. 
A  grantor  who  is  receiving  his  sui^)ort  under 
a  condlti<Miail  deed  is  entitled  to  a  reasonable 
time  to  take  action  with  reference  to  a 
breach,  and  what  might  be  an  unreasonable 
time  in  the  case  of  one  person  might  be  en- 
tirely reasonable  in  the  case  of  another. 

This  view  might  have  disposed  of  the  ques- 
tion raised  as  to  the  admissibility  of  evidence 
that  the  plaintiff  had  no  place  to  which  he 
could  go  If  he  left  tihe  defendant's  if  It  had 
been  confined  to  the  time  during  which  his 
rnnoval  was  In  contemplation;  but  we  think 
evidence  of  this  character,  covering  the  entire 
period  from  his  return,  in  1803,  to  his  final 
departure,  Ip  180S,  was  inadmissible.  It  Is 
clear  that  the  i^intiff  could  not  take  his 
support  for  a  year  and  a  half,  and  then  say 
thai  his  rMUfliinlng  did  not  amount  to  a  waiv- 
er because  he  had  no  pbiee  to  which  he  cotdd 
go.  It  Is  only  when  this  fact  Is  brought  into 
connection  with  oth&c  conditions  that  It  be- 
comes material.  It  was  not  admissible  witii 
reference  to  a  time  when  the  plaintiff  had 
no  thou^t  of  leaving,  and  was  making  no 
effort  to  find  a  place  to  go  to.  There  was  DO 
evidence  tending  to  show  that  the  plaintiff 
contemplated  leaving,  or  that  anything  look- 
ing to  a  removal  was  being  done  by  him  or 
any  one  In  his  behalf,  until  a  few  weeks  be- 
fore he  left 

It  may  be  suggested  that.  If  this  evidence 
was  admissible  as  to  the  last  few  weeks,  its 


admission  as  to  the  whole  period  must  have 
been  harmless.  But  this  is  a  case  in  wtrieb 
It  Is  more  than  ordinarily  difficult  to  feel 
sure  that  testimony  of  this  charaoter  had  no 
prejudicial  effect.  This  evidence  covered  a 
long  period  regarding  which  accounts  of  the 
defendant's  111  treo^tment  of  the  plaintiff  were 
befcHre  the  Jury,  and  It  was  In  substance  that 
the  plaintiff  had  no  other  place  where  be 
could  have  got  his  dally  food  unless  he  wa» 
taken  by  the  town.  The  question  Is  not 
whether  this  ought  to  have  prejudiced  the 
jury,  but  whethw  It  may  have  done  so.  But 
we  think  It  Is  quite  probable  from  the  man- 
ner In  wlilch  the  evidence  was  offered  and 
received  that  it  was  prejudicial.  The  evi- 
dence was  first  introduced  with  reference  to 
a  period  extending  from  the  plaintHTs  re- 
turn, in  1883,  to  August,  1804,  and  was  offer- 
ed, as  shown  by  the  frame  of  the  question, 
to  meet  a  statement  of  the  witness,  previous- 
ly made  in  cross-examination,  that  the  plain- 
tiff remained  at  the  defendant's  during  that 
time  receiving  his  sui>port,  and  was  admitted 
by  the  court  as  bearing  upon  the  question 
of  waiver.  It  doee  not  ajipear  how  the  ease 
was  finally  submitted,  for  no  exceptions  were 
taken  to  the  diarge. 

It  Is  not  necessary  to  pass  upon  the  excep- 
tion allowed  to  the  answer  wbkA  the  court 
had  said  should  not  be  taken.  Judgment 
reversed,  and  cause  renianded. 


OHEISTBNSON  v,  CARLETON. 

(Suprane    Conrt    of    Vermont.     Washington. 
Oct.  Term.  1896.) 

AXBITRXTIOK  AMD  AWARD— CaLLISO  IK  UMnHB— 
WaIVBB  or    IBBBODLAKITIBS. 

1.  Arbitrator*  empowered  to  call  in  another 

If  the?  fail  to  agree,  are  not  authorised  to  do 
so  without  first  trying  to  agree,  and,  if  Uiey  do. 
such  action  and  all  subsequent  proceedings  are 
void. 

2.  A  party  does  not,  by  proceeding  with  a  re- 
hearing before  an  additional  arbitrator,  waive 
the  failure  of  the  original  arbitrator*  to  try  to 
agree  before  calling  in  the  additional  one,  un- 
less he  knew  of  such  failure. 

Exceptions  from  Washington  county  conrt; 
Ross,  Chief  Judge. 

Debt  by  Chris.  Chrlstenson  against  Edwin 
Carleton  on  a  written  award.  Plea,  the  gen- 
eral Issue.  There  was  a  verdict  directed  for 
plaintiff  for  the  amount  of  the  award,  with 
interest  and  costs,  and  defendant  excepted. 
Reversed. 

H.  W.  Scott  and  Richard  A.  Hoar,  for  plain- 
tiff. W.  E.  Barney  and  Frank  J.  Martin,  for 
defendant. 


TAFT,  J.    This  action  Is  In  debt  npon  a 

written  award.  The  parties  submitted  a  con- 
troversy as  to  a  certain  horse,  and  other 
disputes  and  claims,  to  the  arbitrament  and 
award  of  AUen  Bates  and  John  McLaugh- 
lin, and  stipulated  that.  In  case  said  Bates 
and  McLaughlin  failed  to  agree,  they  (Bates 
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and  McLanghlln)  should  have  power  to  select 
another  arbitrator,  and  the  decision  of  the 
majority  should  be  final.  The  award  was 
signed  \Sy  Bates,  McLaughlin,  and  a  third 
person  by  the  name  of  Jaclcman.  Upon  trial 
the  testimony  tended  to  show  the  following 
facts,  tIz.:  That  before  the  cause  was  heard 
the  two  arbitrators  proposed  that  Mr.  Jack- 
man,  or  swne  third  man,  should  be  called  In 
to  act  with  them,  but  the  defendant  objected, 
and  said  to  them  to  try  it  themselTes.  They 
accordingly  heard  the  case,  and  considered  it 
They  then  agreed  between  themselves  that 
there  was  a  great  deal  more  to  the  case  than 
tliey  had  any  idea  there  was  when  they  con- 
sented to  hear  it,  and  Mr.  Bates  proposed  to 
call  In  the  third  man,  and  they  did  so,  when 
the  three  heard  the  case,  and  made  the  award. 
Both  of  the  arbitrators  testified,— McLaugh- 
lin that,  after  they  had  beard  the  testimony, 
they  did  not  tiy  to  agree  upon  the  case;  and 
Bates  that  the  arbitrators  neither  disagreed 
nor  agreed,  and  did  not  really  try  to  do  so, 
giving  as  a  reason  that  he  thought  there  was 
DO  use  In  It,  that  the  defendant  was  not  pres- 
ent when  the  arbitrators  agreed  to  call  in  the 
third  man,  and  that  they  did  not  notify  him 
that  they  had  failed  to  agree.  The  defend- 
ant testified  that  he  supposed  the  arbitrators, 
when  they  called  in  Jackman,  had  failed  to 
agree;  that  he  did  not  suppose  they  woold 
be  bold  enough  to  call  In  another  man  after 
be  had  so  strenuously  refused  to  have  them 
do  so,  unless  they  had  disagreed.  Under  the 
terms  of  the  submission  the  defendant  was 
entitled  to  have  Bates  and  McLaughlin  exer- 
cise their  judgment  in  respect  to  the  contro- 
versies submitted  to  them,  and  they  had  no 
right  to  call  in  Jackman  to  act  as  arbitrator, 
onless,  after  they  had  heard  the  parties  and 
their  wltneeses,  they  failed  to  agree  in  re- 
spect to  the  matters  submitted  to  them.  UntU 
they  did  exercise  sudi  Judgment,  and  failed 
to  agree,  they  had  no  right  to  call  in  the  serr- 
Ices  of  a  third  arbitrator,  and  such  proceed- 
ing and  all  subsequent  ones  were  null.  It  is 
iDEisted  that  the  defendant  waived  tliat  irreg- 
nlarity  by  proceeding  with  the  arbitration. 
Had  he  known,  when  Jackman  was  called  in, 
tliat  the  arbitrators  had  not  failed  to  agree, 
and  he  had  then  proceeded  with  the  arbitra- 
tion, thla  claim  might  be  tenable;  but  his 
testimony  tended  to  show  that  he  bellered 
they  had  disagreed,  and  was  not  aware  that 
they  had  not  disagreed  imtil  some  days  after 
the  hearing.  This  was  no  waiver  of  the  ir- 
regtilarity,  as  he  did  not  know  what  his  rights 
were  in  that  respect,  supposing  that  they  had 
disagreed.  A  waiver  is  an  intentional  aban- 
donment of  a  known  right.  These  questions 
whether  the  two  arbitrators  failed  to  agree, 
and  whether  the  defendant  volimtarlly  pro- 
ceeded with  the  arbitration  knowing  that 
they  had  not  failed  to  agree,  are  questions 
that  should  have  been  submitted  to  the  Jury. 
The  court  erred  in  not  doing  so,  and  for  that 
reason  the  Judgment  is  reversed,  and  cause 
remanded. 


ROWBLL  T.  DUNWOODIB, 

(SaiSreme    Court    of    Vermont     Washington. 
Oct  Term,  1886.) 

BTATUTB  OV    FsAVDS  —  AOKEBMSHT   TO  PaT  DIBT 
or  ANOTHBB— RUUNQB  ON    EVIDBHCI. 

1.  Defendant,  residuary  legatee  in  a  will, 
agreed  in  writing  to  pay  two  notes  which  plain- 
tiff held  against  decedent's  estate,  if  plaintiff 
would  cease  to  oppose  the  probate  of  the  will. 
The  agreement  also  stated  that  plaintiff  held 
a  claim  for  a  fixed  amount  against  such  estate. 
which  was  also  to  be  paid,  and  that  plaiutiff 
had  no  other  claim  against  the  estate.  Beld, 
that  the  writing  sofflciently  described  the  debt 
of  the  third  person  assumed  by  defendant  as 
to  be  valid  under  the  statute. 

2.  Where  the  court  rejects  certain  notes  of- 
fered in  evidence  for  plaintiff,  and  directs  a 
verdict  for  the  amount  of  a  certain  account 
sued  on,  and  plaintiff  excepts  to  the  exclusion 
of  the  notes,  hot  not  to  the  order  directing  a 
verdict  by  so  excepting  he  saved  the  right  to 
insist  on  a  recovery  of  the  amount  due  on  the 
notes. 

Exceptions  from  Washington  county  court. 

Action  by  I.  H.  P.  Rowell  againsrt  M.  J.  Diu- 
woodle.  Verdict  for  defendant,  and  both  par- 
ties except    Reynsed. 

The  plaintiff  claimed  to  recover  upon  the 
written  contract  recited  In  theloplnlon,  and  In- 
troduced the  same  in  evidence.  The  defend- 
ant excepted  to  Its  admission  on  the  ground 
that  the  plalntlflC  could  not  recover  thereon 
under  the  common  counts.  The  plaintiff  of- 
fered In  evidence  two  notes  purporting  to  be 
signed  by  the  testator,  payable  to  the  plain- 
tiff or  bearer,  and  offered  oral  evidence  to 
identify  them  as  the  notes  mentioned  in  the 
contract,  and  to  prove  that  they  had  been 
kept  alive  as  against  the  statute  of  limitations. 
The  court  excluded  the  notes  on  the  ground 
that  the  statute  of  frauds  required  the  mem- 
orandum to  be  complete,  and  that  oral  evi- 
dence was  not  admissible  to  Identify  the  notes. 
To  the  exclusion  the  plaintiff  excepted.  The 
plaintiff's  evidence  tended  to  prove  that  all 
the  conditions  of  the  written  contract  had 
been  fulfilled.  No  question  was  made  but 
that  one-half  of  the  account  referred  to  in  the 
writing  amounted  to  $29.40,  and  the  court  di- 
rected a  verdict  for  the  plaintiff  for  that 
amount.  The  defendant  excepted  thereto  on 
the  ground  that  recovery  could  not  be  bad  un- 
der the  common  counts.  The  plaintiff  did  not 
ask  to  go  to  the  Jury  on  any  question,  and 
took  no  exception  to  the  action  of  the  court 
in  directing  a  verdict. 

T.  R.  Gordon,  for  plaintiff.  Geo.  W.  Wing 
and  Dillingham,  Huse  &  Howland,  for  defend- 
ant 

TYLER,  }.  The  plaintiff  claims  to  recover. 
In  the  common  counts  in  assumpsit,  upon  a 
written  agreement  signed  by  the  defendant, 
which  is  as  follows:  "I,  M.  Jennie  Dunwoodle, 
of  Montpelier,  Vermont,  named  as  residuary 
legatee  in  the  will  of  Joseph  B.  Rowell,  late 
of  Montpelier,  aforesaid,  now  pending  tot  pro- 
bating In  the  probate  court  for  the  district  of 
Washington,  Vermont,  hereby  agree  to  pay 
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I.  H.  P.  Rowell  of  Montpeller,  Vermont,  two 
notes  lie  holds  against  the  said  Josepb  B. 
Riowell,  wltb  the  Interest  tbereon,  upon  the 
following  conditions:  (1)  The  said  Rowell 
shall  withdraw  from  opposing  the  probating 
of  said  will,  and  allow  the  same  to  be  probat- 
ed. (2)  That  the  estate  shall  be  solvent,  and 
that  snfflclent  shall  be  realized  therefrom  to 
pay  all  legaeles  and  debts.  (3)  In  case  no  ai>- 
peal  Is  taken  by  any  one  Interested  in  said  es- 
tate as  a  creditor  or  otherwise.  In  case  an  ap- 
peal shall  be  taken,  no  liability  shall  attach 
to  the  said  M.  Jennie  Donwoodie  until  snch 
appeal  is  determined;  and,  if  such  determi- 
nation shall  be  adverse  to  her,  then  said  M. 
.Tennle  Dunwoodle  shall  be  discharged  from  all 
liability  under  ttiis  agreement.  The  said 
Rowell  has  an  account  for  legal  services  and 
costs  against  Joseph  B.  Rowell  for  one-half  said 
amount,  estimated  to  be  from  twenty  to  thirty 
dollars,  which  Is  to  be  paid,  subject  to  the 
above  conditions,  by  the  said  M.  Jennie  Dun- 
woodle; and  the  said  Rowell  has  no  other 
claim  against  said  estate."  The  plaintiff's  evi- 
dence tended  to  show  that  all  the  conditions 
of  the  agreement  had  been  fulfilled,  and  the 
defendant  made  no  claim  that  the  first,  second, 
and  third  conditions  had  not  been  performed. 
The  question  is  whether  the  agreement  sat- 
isfies the  statute  which  requires  that  a  prom- 
ise to  answer  for  the  debt  of  another  shall 
be  in  writing.  If  the  promise  had  been  to  pay 
a  specific  sum  of  money,  as  $142.^,— the  face 
of  the  two  notes,— -no  question  could  be  raised 
but  that  the  debt  was  definitely  described. 
But  now  it  Is  contended  that  the  contract  is 
partly  in  writing  and  partly  dependent  upon 
parol  evidence,  and  therefore  within  the  stat- 
ute. The  rule  of  law  Is  that  enough  should 
appear  In  the  writing  to  show  that  a  contract 
bas  been  concluded  which  is  legally  binding 
upon  the  party  sought  to  be  charged;  that  the 
written  note  or  memorandum  must,  either  by 
Its  own  language  or  by  reference  to  some- 
thing else,  contain  such  a  description  of  the 
contract  actually  made  as  shall  obvlaite  the 
necessity  of  resorting  to  parol  evidence  in  or- 
der to  supply  any  term  of  the  contract  es- 
sential to  give  it  validity.  Ide  v.  Stanton,  15 
Tt.  6S5.  The  plaintifT  ofTered  in  evidence 
two  notes,  signed  by  the  testator,  which  were 
excluded.  If  the  writing  had  been  indefinite, 
so  that  it  might  have  applied  to  different 
notes,  the  ruling  of  the  court  excluding  them 
would  have  been  correct  But  it  appears  by 
the  writing  that  these  two  notes  and  the  ac- 
count were  all  the  claims  that  the  plaintiff 
had  against  the  estate,  so  that  their  Identity 
was  established  by  their  production,  and  parol 
evidence  was  necessary  only  for  the  purpose 
of  fixing  the  amount  due  upon  them.  So  we 
are  not  required  to  go  beyond  the  rule  in  Ide 
v.  Stanton  to  inquire  how  far  parol  evidence 
might  be  resorted  to  In  order  to  identify  the 
subject-matter  ot  the  contract  Upon  proof 
tbat  the  plaintiff  had  complied  with  the  terms 
of  the  agreement,  and  the  admission  of  the 
notes  In  evidence,  he  would  have  been  entitled 


to  recover  in  general  assumpsit  A  case  would 
have  been  made  where  nothing  remained  for 
the  defendant  to  do  but  to  pay  ^over  the 
amount  due  upon  the  notes^  The  defendant's 
promise  was  not  collateral  to  that  of  the  testa- 
tor. It  was  absolute  upon  the  pUtintlfTs  per- 
formance of  the  conditions,  and  was  obviousir 
for  the  defendant's  benefit,  she  being  the 
residuary  legatee  under  the  wilL 

The  defendant  makes  the  furthw  point  that 
the  verdict  and  Judgment  for  the  plaintiff  to 
recover  the  amount  of  his  account  preclude 
him  from  a  recovery  upon  the  notes.  This 
cannot  be  maintained.  The  phUntifl's  excep- 
tion to  the  ruling  of  the  court  excluding  the 
notes  as  evidence  saved  his  right  in  respect  to 
a  recovery  of  the  amount  due  upon  tbem. 
Judgment  reversed,  and  caose  remanded. 


CUTLER  et  al.  r.  SEBELS. 

(Supreme    Court    of    Vermont     Washington. 

Oct  Term,  1896.) 

Appcal  —  Review  —  Rdlings  ox  Evidkitcb  —  Im- 
PROPBB  Abochb:tt  of  Codhsku 

1.  Error  cannot  be  predicated  upon  an  im- 
proper answer  by  a  witness  to  a.  proper  questioii. 

2.  The  exclusion  of  a  question  to  a  witness  is 
not  reversible  error  unless  an  oSei  is  made  show- 
ing that  the  answer  would  disclose  admissible 
testimony. 

3.  Where  the  contents  of  a  document  offered 
in  evidence  are  not  shown  by  the  record,  an  up- 
pellate  court  cannot  say  thst  its  excinsion  was 
error. 

4.  It  is  error  to  permit  counsel  in  argomeat 
to  state  facta  to  a  jury  as  of  his  own  knoA'l- 
edge  of  which  there  was  no  evidence. 

5.  A  general  exception  to  a  portion  of  a 
charge  as  a  whole  cannot  be  sustained  when 
any  part  of  it  was  correct. 

Exceptiims  from  Washington  county  court; 
Start  Judge. 

Assumpsit  by  Cutler  &  Ifaitln  against 
Hynman  Skeels.  Judgment  for  plaintilTs. 
and  defendant  brings  exceptions.    Beversed. 

The  action  was  for  the  price  of  a  pair  of 
oxen.  The  oxen,  while  alive,  were  sold,  by 
description,  through  Howard  P.  Martin,  as 
the  plaintiffs'  agent,  to  he  dressed  and  de- 
livered at  the  defendant's  maricet  In  Barre 
at  seven  cents  per  pound.  The  defendant's 
evidence  tended  to  show  an  express  war- 
ranty that  the  oxen  were  not  over  five  or  six 
years  old,  a  strictly  fancy  pair,  and  fit  to 
hang  in  the  defendant's  windows  as  an  ad- 
vertisement, and  that  the  price  was  for  tb.it 
reason  larger  by  one  cent  per  pound  than 
the  price  of  ordinary  first-class  beef;  that 
the  contract  was  made  January  18,  1893.  and 
that  the  cattle  were  delivered  February  'Si. 
1893,  by  one  Lombard,  as  the  plaintiffs' 
agent;  that  the  defendant  received  the  meat 
with  objections,  not  as  filling  the  contract, 
but  in  reliance  upon  Lombard's  representa- 
tion that  the  plaintiffs  would  do  what  was 
right  about  It;  that  until  a  month  after 
the  delivery  the  defendant  supposed  he  was 
dealing  with  Howard  P.  Martin  as  principal: 
that  the  day  after  the  delivery  the  defend- 
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ant  notified  Howard  P.  Martin,  by  letter, 
th&t  the  meat  was  nnsatlsfactory,  and  that 
he  must  come  and  settle,  which  letter  was 
received  and  deliyered  to  the  plaintiffs  on 
the  day  following;  that,  after  waiting  a  rea> 
Bonable  time,  and  recelTlns  no  reply,  the 
defendant  cut  up  the  meat,  and  began  the 
E&le  of  It,  being  still  Ignorant  of  the  age  of 
the  cattle,  and  not  intending  to  accept  It 
under  tbe  contract;  that  about  March  1, 
18S3,  the  plaintiff  Willard  8.  Martin  called 
apon  the  defendant  for  the  pay  for  the  cat- 
tle, and  that  the  defendant  insisted  upon  set- 
tling with  the  supposed  principal,  Howard 
P.  Martin;  that,  soon  after,  Howard  P. 
Martin  called,  and  was  informed  by  the  de- 
fendant that  the  meat  was  not  accepted,  and 
that  the  defendant  claimed  damages  for 
breach  of  the  contract;  that  the  cattle  were, 
in  fact,  from  twelTe  to  fifteen  years  old,  and 
tbe  meat  not  worth  over  four  or  five  cents 
per  pound,  and  that  considerable  of  it  was 
unmarketable;  that  the  defendant  offered 
to  letum  tbe  unsold  portion  when  he  found 
tliat  the  plaintiffs  were  unwilling  to  allow 
a  recoupment  of  damages.  The  plaintifls 
conceded  that  they  were  bound  by  any  rep- 
resentatioa  made  to  the  defendant  by  How- 
ard P.  Martin.  The  i^aintlffs'  evidence  tend- 
ed to  show  that  there  was  no  warranty  as 
to  the  age  of  the  cattle,  that  they  were  not 
Mid  as  a  fancy  article,  and  that  tbe  meat 
was  all  that  it  was  r^resented  to  be. 

(1)  The  basis  for  this  exception  appears  in 
tbe  opinion. 

(2)  On  cross-examination,  the  plaintiff  WII- 
brd  a  Martin  was  asked  if  he  did  not  in- 
struct Lombard  to  keep  quiet  about  wbwe 
the  oxen  had  gone,  and  answered:  "No,  I 
oerer  did;  and  I  never  beard  of  it  lutil  you 
Just  spoke"  He  was  then  asked:  "Xou  did 
not  Imow  that  Mr.  Lombard  had  told  some- 
body that  you  had  instructed  him  to  that 
effect,  did  you  7'  The  question  was  exclud- 
ed, and  the  d^endant  excepted. 

(3)  On  further  cross-examination,  the  same 
witness  admitted  that  while  the  case  was 
pading  bef<H«  the  justice  he  did,  perhaps, 
ask  Iiim  to  look  at  other  of  the  plaintiffs'  cat- 
tie,  and  see  what  kind  of  cattle  they  were. 
The  defendant  th«i  off»ed  to  ask  him:  "Did 
jou  not  know  better  than  to  aiqiroach  a  Jus- 
tice in  that  way?'  The  question  was  exclud- 
ed, and  the  defendant  excepted. 

(4)  The  basis  for  tltis  exception  appears  In 
the  opinion. 

(5)  The  defendant,  while  putting  in  bis 
ease,  called  the  plaintiff  Martin  for  cross-ex- 
amination, and  asked  bim  to  produce  a  letter 
written  to  the  plaintiffs  by  the  defendant, 
c-onceming  the  cattle,  which  the  witness  ac- 
knowledged was  in  court  In  the  hands  of  his 
counsel.  The  court  reftised  to  order  the  let- 
ter produced  at  that  time.  The  defendant  ex- 
cepted. 

(6.  15^  IS)  The  witnesses  Hall  and  Brock 
were  allowed  to  give  their  opinion  as  to  the 
age  of  the  cattle,  tiavlng  testified  that  they 


had  examined  them  for  the  purpose  of  deter- 
mining their  age. 

(7,  8,  15)  The  basis  for  these  exceptions  a:p- 
pears  in  the  opinion. 

(17)  Counsel  for  the  plaintiffs,  In  tbe  open- 
ing argument,  stated  to  the  Jury  that  one  of 
the  witnesses  for  the  defendant  was  an  as- 
sistant counsel,  and  argued  that  his  relations 
as  such  counsel  affected  his  credibility  as  a 
witness.  There  was  no  evidence  In  support 
of  the  assertion.  Tbe  defendant  was  allow- 
ed an  exception.  In  the  closing  argument 
the  plaintiffs'  counsel  stated  that  the  plain- 
tiffs brought  their  reputation  into  cotirt  with 
them;  that  he  (counsel)  had  known  them  for 
many  years,  and  known  of  their  previous  good 
character  and  reputation,  and  that  these  were 
the  best  kind  of  evidence  in  their  behalf. 
There  was  no  evidence  in  support  of  either 
of  these  assertions.  The  statement  was  not 
withdrawn,  but  left  to  have  its  natural  ef- 
fect. The  defendant  was  allowed  an  excep- 
tion. 

(IS)  The  holding  of  the  court  renders  a 
statement  of  the  charge  unnecessary. 

W.  A.  Liord  and  R.  A.  Hoar,  for  plaintiffs. 
John  W.  Gordon,  for  defendant 

TAFT,  J.  1.  The  plaintiff  Martin,  in  re- 
sponse to  a  question,  testified  that  he  gave 
Howard  P.  Martin  instructions  in  regard  to 
tbe  sale  of  the  cattle.  No  objection  was 
made  to  the  question,  but  In  answering  it  he 
stated  that  he  authorized  him  to  sell  them 
for  seven  cents  a  pound,  and  added  "that  they 
were  worth  that,  as  he  understood  cattle  were 
bringing  that  in  Barre."  It  U  insisted  that 
the  admission  of  this  latter  remark  was  error. 
It  was  not  in  response  to  the  question.  That 
error  cannot  be  predicated  upon  an  improper 
answer  to  a  proper  question,  see  numerous 
Vermont  cases.  But  the  answer  Iiad  some 
bearing  upon  the  question  of  wtiat  instruc- 
tions he  gave  Howard  P.  to  sell  them.  It 
was  more  probable  that  he  authorized  him 
to  sell  them  at  that  rate,  if  cattle  were  bring- 
ing tbe  sum  named  in  the  Barre  market,  than 
if  the  rate  in  that  market  had  been  less.  But 
there  was  no  controversy  about  the  price 
agreed  upon  for  the  cattle;  therefore  tbe  de- 
fendant was  not  harmed  by  the  plalntilTs 
testimony  that  he  understood  cattle  were 
bringing  seven  cents  a  pound  in  the  Barre 
market,  for  that  was  the  price  at  which  the 
cattle  were  sold.  For  each  of  these  reasons 
there  was  no  error. 

2.  Whether  the  plaintiff  Martin  had  heard 
that  Lombard  had  told  somebody  that  he 
(Martin)  had  instructed  him  (Lombard)  to 
keep  quiet  where  the  oxen  had  gone  to,  was 
immaterial.  It  was  not  pertinent  to  any  is- 
sue In  the  case,  and  had  no  tendency  to  i»ove 
nor  disprove  any  fact  in  controversy. 

8.  The  plaintiff  Martin  answered  fully  all 
questions  asked  In  regard  to  what  he  bad 
said  to  the  Justice  about  the  latter  lo<Aiug 
at  his  (Martin's)  cattle,  at  tbe  time  this  suit 
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was  pending  before  the  Justice.  There  was 
no  error  In  excluding  the  question  of  wheth- 
er he  knew  better  than  to  approach  the  jus- 
tice, and  try  to  influence  him,  for  it  does  not 
appear  what  his  answer  would  have  been. 
He  may  have  answered  "No,"  which  would 
have  been  no  benefit  to  the  defendant  The 
defendant  must  show  he  has  been  harmed 
by  a  ruling  before  a  judgment  should  be  re- 
versed. The  exclusion  of  an  unanswered 
question  is  not  error;  an  offer  must  be  made 
showing  that  the  answer  would  disclose  ad- 
missible evidence. 

4.  The  plaintiff  testified  in  respect  to  Mr. 
Lombard,  "I  engaged  him  to  carry  the  meat 
over."  This  testimony  was  not  objected  to. 
The  court  ruled  that  it  was  proper  to  show 
what  the  plaintiir  engaged  Lombard  to  do, 
but  no  further  testimony  was  given  under  the 
ruling,  and  therefore  no  injury  was  caused 
by  it.  The  correctness  of  the  ruling  is  not 
considered. 

6.  The  defendant  had  written  the  plaintifCs 
a  letter,  and  during  the  trial  called  upon  the 
plaintiffs  to  produce  it.  The  letter  was  con- 
cerning the  cattle.  It  is  not  shown  what  the 
contents  of  the  letter  were.  The  court  ruled 
that  at  the  time  the  defendant  was  not  enti- 
tled to  its  production.  The  contents  of  the 
letter  not  being  shown,  we  cannot  say  that 
it  was  «Tor  to  exclude  it.  Were  the  con- 
tents material,  we  do  not  say  it  was  an  er- 
roneous ruling.  We  are  not  called  upon  to 
consider  the  question. 

6.  15^  IG.  When  the  witness  Rice  was  tes> 
tifylng,  the  court  ruled  he  could  not  give  his 
opinion  as  to  the  age  of  the  ox;  but,  not- 
withstanding the  ruling,  he  stated  that,  as 
near  as  he  could  judge,  the  ox  was  10  years 
old.  The  defendant  was  not  harmed  by  the 
ruling,  for  the  question  he  aslied  was  an- 
swered. A  witness  qualified  to  speak  upon 
the  subject  may  give  his  opinion  as  to  the 
age  of  cattle.  There  was  no  error  in  admit- 
ting the  testimony  of  Hall  and  Brock. 

7.  There  was  no  error  In  excluding  the  tes- 
timony that  the  witness  Rice,  after  the  jus- 
tice trial,  told  the  plaintiff  Cutler  the  oxen 
were  old.  The  defendant  was  permitted  to 
show  the  age  of  the  oxen,  and  that  the  plain- 
tiffs had  changed  the  groimd  upon  which  they 
claimed  to  recover.  The  plaintiffs  had  con- 
ceded that  they  had  Inquired  of  the  witness 
how  old  the  oxen  were,  and  the  witness  had 
stated  at  the  trial  how  old  they  were.  It  will 
be  inferred  that  the  witness  told  the  plain- 
tiffs the  age  as  he*  understood  it  to  have  been. 
It  does  not  appear  that  the  offer  of  the  tes- 
timony was  to  show  he  told  them  it  was  differ- 
ent from  what  he  stated  on  the  trial  that  it 
was.  We  Infer  it  was  the  same.  The  testi- 
mony, in  substance,  was  already  in  the  case, 
and  further  examination  of  the  witness  was 
unnecessary. 

8.  As  tending  to  show  what  the  plaintiffs 
knew  about  the  age  of  the  oxen  at  the  time 
of  the  justice  trial,  statements  made  to  the 
plaintiffs  prior  to  the  trial  were  admitted; 


but  statements  made  to  the  plaintiffs  after 
the  justice  suit  had  no  tendency  to  show  that 
the  plaintiffs  knew  the  age  of  the  oxen  at  the 
time  of  the  trial,  which  was  the  purpose  for 
which  the  testimony  was  offered. 
9,  10,  14.  These  points  are  waived. 

11,  16.  A  Mr.  Rowell  was  called  as  a  wit- 
ness. He  was  a  dealer  in  meats,  and  had 
seen  the  meats  in  question.  He  was  asked 
to  compare  the  meats  with  that  which  could 
be  obtained  from  such  cattle  as  were  de- 
scribed by  another  witness.  His  compari- 
sons were  properly  excluded.  He  could  de- 
scribe the  meat  in  question,  and  the  Jury 
could  make  the  comparison,  if  it  was  mate- 
rial. For  the  same  reason  the  question  noted 
in  the  fifteenth  exception  was  properly  ex- 
cluded. 

12.  AU  that  the  defendant  proposed  to  show 
by  Mr.  Bachelder  under  the  twelfth  exc^>- 
tlon  had  already  been  conceded  by  the  plain- 
tiff MarUn. 

18.  There  was  no  error  In  asking  the  de- 
fendant if,  in  his  letter,  he  stated  his  claim 
of  breach  of  contract,  as  he  then,  on  trial, 
claimed  It.  No  Inquiry  was  made  as  to  what 
the  contents  of  the  letter  were. 

17.  The  counsel  for  plaintiffs,  in  the  opening 
and  closing  arguments,  stated  to  the  jury 
facts  not  supported  by  any  evidence  in  the 
case.  The  statement  of  counsel  that  he  had 
known  the  plaintiffs  for  many  years,  and 
knew  of  their  previous  good  character  and 
reputation,  and  that  their  character  and  r^>- 
utation  was  the  best  kUid  of  evidence  in  their 
behalf,  wis  not  legitimate  argument.  It  was 
a  statement  of  facts  that  he  had  no  right  to 
make;  and,  as  it  was  permitted  by  the  court, 
we  regard  it  as  an  implied  ruling  that  such 
argument  was  legitimate.  In  this  respect 
there  was  error,  for  which  the  Judgment  must 
be  reversed. 

18.  The  exception  to  that  portion  of  the 
charge  detailed  in  the  blU  was  taken  in  these 
words:  "To  all  which"  the  defendant  ex- 
cepted. To  sustain  such  an  exception,  the 
whole  charge  as  detailed  must  have  been 
faulty.  No  question  is  made  but  that  the 
charge  as  to  a  warranty  was  correct.  The 
exception  must  be  overruled  even  If  a  part  of 
the  charge  was  Incorrect.  Whether  It  was 
faulty  in  some  of  its  aspects,  we  hare  no 
occasion  to  consider.  This  point  has  been  de- 
cided so  often  that  it  Is  needless  to  cite  au- 
thorities in  support  of  it.  Judgment  reversed, 
and  cause  remanded. 


TOWN  OP  BARRB  v.  JERRT. 

(Supreme  Court  of  Vermont.    Washington. 
Jan.  Term,  1896.) 

Costs — Aotiok  for  Pbkaltt. 

R.  L.  n  1444,  1446  (V.  S.  §  1686.  1687),  t^ 
stricting  costs  in  justice  court  or  on  appeii 
therefrom  to  five  dollars  on  a  recovery  not  ex- 
ceeding that  sum,  do  not  apply  to  proceedinKS 
under  R.  L.  {  3132  (V.  S.  {  351%  .subsequently 
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enioied,  and  proTiding  for  recovery  by  a  town 
of  a  penalty  'Vith  coats"  for  wanton  injury  to  a 
highway. 

Exceptions  from  Washington  county  court. 

Action  by  tbe  town  of  Barre  against 
George  Jerry  lor  a  penalty.  Heard  in  coun- 
ty court  on  appeal  by  plaintiff  from  a  Justice 
of  the  peace.  Tbere  was  a  verdict  for  one 
dollar,  and  Judgment  thereon  for  full  costs, 
and  defendant  excepted.    Affirmed. 

John  W.  Gordon  and  George  W.  Wing,  for 
plaintiff.    John  G.  Wing,  for  defendant 

MUXSON,  J.  This  Is  an  action  founded  on 
R.  L.  8  3132  (V.  S.  8  3513),  which  provides  that 
one  who  wantonly  or  illegally  ■  injures  a 
highway  in  any  of  the  ways  therein  specified 
sbaH  forfeit  to  the  town,  to  be  expended  in  re- 
pairing highways,  not  more  than  $30,  to  be 
recovered  by  the  selectmen  In  an  action  In 
the  name  of  the  town,  with  costs.  The  plain- 
tiff obtained  a  verdict  for  one  dollar,  and 
the  court  allowed  full  costs.  To  this  allow- 
ance the  defendant  excepted. 

B.  U  i  1444  (V.  S.  8  16S6),  restricte  costs  In 
actions  tried  before  a  Justice  to  five  dollars, 
when  the  amount  recovered  does  not  exceed 
that  sum;  and  R.  U  8 1445  (V.  S.  8  1687),  pro- 
vides that  when  the  plaintiff  appeals  the 
<'onnty  court  shall  be  governed  by  the  same 
rule.  The  plaintiff  would  have  recovered 
the  restricted  costs  allowed  by  this  general 
provision  if  nothing  had  been  said  about  costs 
In  R.  U  8  3132  (V.  S.  8  3513);  so  no  effect  wlU 
)>e  given  to  the  words  "with  costs,"  contain- 
ed In  that  section,  unless  they  are  held  to 
carry  full  costs.  The  general  provision  was 
enacted  as  early  as  1822;  and  the  section 
last  cited,  the  substance  of  which  had  been 
before  enacted  and  repealed,  dates  from  the 
Revision  of  1839.  There  Is  nothing  to  indi- 
cate that  the  aUowance  of  costs  by  this  sec- 
tion was  Intended  as  a  mere  repetition,  and 
the  rule  which  requires  that  some  force  be 
given  to  a  further  legislative  expression  must 
be  applied.    Judgment  a£Brmed. 


FIRST  NAT.  BANK  OF  BRANDON  t. 
BRIGGS'  ASSIGNEES. 

(Supreme  Court  of  Vermont.    Rutland.    May 
Term,  1884.) 

OmcuL  Boxns— Sureties— KzTBST  or  Liabiit 
ITT— BosDa — Seau 

1.  TTnaer  the  provision  of  the  national  bank- 
ing act  empowerine  directors  to  appoint  a  cash- 
ier, and  dismiss  hun  at  pleasure,  and  to  pre- 
(ctibe  by-laws,  a  by-law  was  adopted  which 
provided  that  Uie  cashier  should  bold  office  dur- 
ing the  pleasnre  of  the  board,  and  a  cashier 
was  appointed,  who  gave  a  bond  conditioned 
for  the  faithful  performance  of  his  duties  as 
cashier  forever,  so  long  as  he  should  occupy  the 
P'ifition.  The  first  election  as  cashier  was  for 
the  year  ensuing,  and  he  was  thereafter  for  10 
rtqrs  annually  re-dected.  BM.  that  the  sure- 
ties on  the  bond  were  not  liable  for  defaults 
oonirrintr  after  the  expiration  of  the  first  year. 

2.  Though  an  instrument  in  form  a  bond  Is 
without  seals,  it  is  a  valid  obligation,  where 


executed  on  a  sufficient  consideration,  and  de- 
livered as  security. 

Exceptions  from  Rutland  county  court; 
Munson,  Judge. 

Application  by  the  First  National  Bank  of 
Brandon  against  George  Briggs'  assignees 
for  the  allowance  ot  a  claim  arising  from  the 
insolvent's  suretyship  on  the  official  bcmd  of 
claimant's  cashier.  It  was  adjudged  that  the 
action  migbt  be  maintained,  and  defendants 
except.     Reversed. 

J.  C.  Baker,  for  plaintiff.  Stewart  &  Wilds, 
for  defendants. 

MUN'SON,  J.  Tbe  plaintiff  Is  a  corporation 
organized  under  the  national  bank  act.  Its 
board  of  directors  was  empo>wered  by  that 
act  to  appoint  a  cashier,  and  dismiss  him  at 
pleasure,  and  to  prescribe  by-laws,  not  Incon- 
sistent  with  law,  regulating  the  manner  in 
which  the  cai^hler  should  be  appointed.  A  by- 
law vras  adopted  which  provided  that  the 
cashier  should  be  appointed  to  bold  his  office 
during  the  pleasure  of  the  board.  The  Insol- 
vent's first  election  as  cashier  was  for  the 
year  ensuing,  and  he  was  thereafter  for  10 
years  annually  re-elected.  Soon  after  his  first 
election,  he  gave  the  bond  in  controversy, 
which  is  conditioned  for  ttie  faithful  dis- 
charge of  his  duties  as  caAler  forev^-,  so 
long  as  he  should  occupy  the  position.  The 
defaults  complained  of  occurred  after  tbe  ex- 
piration of  his  first  official  year. 

We  are  not  aware  that  the  precise  question 
raised  by  tbds  statement  has  been  passed  up- 
on, but  a  review  of  the  course  of  decision  by 
which  courts  have  arrived  at  what  must  now 
be  regarded  the  settled  law  upon  the  sub- 
ject of  official  bonds  w411  aid  us  In  the  dispo- 
sition of  the  case.  In  Lord  Arlington  ▼. 
Merricke,  2  Saimd.  411a,  the  delinquent  was 
a  deputy  postmaster,  who  was  originally  ap- 
pointed for  six  monies,  but  whose  bond  was 
tor  and  during  all  the  time  that  he  should 
continue  in  the  office.  The  time  for  which 
be  was  appointed  was  recited  in  the  condi- 
tion, and  it  was  considered  that  the  terms  of 
the  obligation  must  be  held  to  refer  to  the 
recital,  and  that  the  liability  was  thereby 
limited  to  six  months.  In  Waterworks  Co.  v. 
Atkinson,  6  Bast,  607,  there  was  a  recital  in 
the  condition  of  the  bond  that  the  defendant 
had  agreed  with  the  plaintiff  to  collect  its 
revenues  for  12  months,  and  the  conditloo 
was  that  the  defendant  should  Justly  account 
during  the  continuance  of  such  his  employ- 
ment, and  for  so  long  as  he  should  continue 
to  be  employed;  and  It  was  held  that  tbe 
obligaticMi  was  confined  to  the  12  months 
meotloned  in  the  recital.  These  cases  are  au- 
thority for  saying  that,  when  a  definite  peri- 
od of  appointment  is  recited  In  tbe  condition, 
the  obligation  will  not  be  extended  beyond 
that  period  by  any  subsequent  general  words. 
In  Wardens  of  St.  Saviour's  v.  Boetock,  2 
Bos.  &  P.  (N.  R.)  175,  It  was  shown  by  the  re- 
cital in  the  condition  that  the  principal  was 
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appointed  oc^ector  of  ttie  cburcli  ra>te  of  fbe 
parish,  but  the  period  of  appointment  was 
not  stated.  It  appeared  from  the  replication 
that  the  first  appointment  was  for  one  year, 
and  that  the  incumb^it  was  continued  in  of- 
fice by  annual  reappointments.  The  office 
was  apparently  an  annual  one,  by  virtue  of 
the  local  act  under  which  the  rotes  of  the 
parish  were  managed.  The  bond  was  upon 
condition  that  the  collector  should  from  time 
to  time  account  for  all  moneys  received  by 
him  on  account  of  the  rate  assessed,  or  of 
any  other  rates  wbich  nright  tliereafter  be 
made  and  collected  by  him.  l^e  court  con- 
sidered that  the  case  could  not  be  distin- 
guisbed  from  that  of  Waterworks  Co.  v.  At- 
kinson. In  Peppin  v.  Cooper,  2  Bam.  &  Mi. 
431,  the  condition  recited  an  appointment  as 
collector  of  land  taxee  under  an  act  of  par- 
liament, but  the  term  of  appointment  was 
not  stated.  The  condUicm  of  the  bond  was 
to  account  for  moneys  received  at  all  times 
thereafter.  The  court  held  that  tlieee  words 
most  be  construed  with  reference  to  the  re- 
cital and  the  nature  ot  the  appointment 
therein  mentioned;  and  that,  Inasmudh  as  the 
fact  that  the  appolntmeut  was  an  annual  one 
could  be  learned  from  the  act  of  parliament 
under  which  It  was  made,  it  was  unnecessary 
to  state  tbat  fact,  either  in  the  Ixnid  or  in 
pleading.  Thesecasesareanthorityforsaylng 
that,  when  the  appointment  is  for  a  definite 
period  fixed  by  law,  a  recital  of  the  term  in 
the  bond  is  not  necessary  to  limit  the  effect 
of  general  words  wMcta  in  themselves  would 
mdlcate  a  continuing  Uablllty. 

The  above  cases,  and  others  of  the  same 
holding,  were  reviewed  by  this  court  in 
Treasurer  v.  Mann,  34  Vt  811;  and  it  waa 
then  c(HiBideied  upon  tbelr  authority  to  be 
perfectly  settled  ttiat  when  the  appoint- 
ment Is  for  a  limited  period,  which  is  re- 
cited in  the  condition  of  the  bond,  or,  if 
not  recited,  is  fixed  by  law,  the  liability 
will  be  confined  to  the  period  named  in  the 
conditicm  or  fixed  by  law,  although  the  Ian- 
image  of  the  condition  is  general  and  un- 
limited. In  tlutt  case  the  delinquent  was 
the  director  of  a  bank  by  whose  charter  ibe 
office  was  made  annual.  Acts  1^2,  p.  107. 
At  his  first  election  he  gave  a  bond  condi- 
tioned to  secure  the  due  performance  of  his 
duty  as  director  while  he  sliould  continue 
In  the  ofl:ice,  and  gave  no  bonds  when  subse- 
quently re-elected.  Tlie  IxHid  was  held  to 
cover  the  defaults  of  the  first  year  only.  It 
is  sufficient  to  say  tbat  the  autltorities  in  ilils 
country  are  entirely  in  accord  with  tliis  ded- 
(rion.  Kitson  v.  Julian,  4  £1.  &  Bl.  854,  cov- 
ers ground  in  advance  of  these  cases.  In 
that  case  the  delinquent  was  appcrinted  an 
officer  of  a  private  corporation,  and  gave  a 
bond  conditioned  to  account  for  all  moneys 
collected  by  lilm  "from  time  to  time,  and  at 
all  times  so  long  as  he  should  continue  to 
hold  the  said  office  or  employment."  The 
bond  contained  no  recital  of  the  period  for 
which  he  was  appointed.    The  plea  averred 


that  the  ai^mintment  was  for  one  year  from 
a  day  named.  The  replication  averred  that 
the  appointee  continued  in  his  employment, 
with  the  assent  of  the  defendants  and  the 
company,  after  the  expiration  of  the  year.  It 
was  held  that,  inasmuch  as  ttie  condition  of 
tlM  bond  recited  the  appointment.  It  was  to 
be  assumed  that  the  extent  of  that  appoint- 
ment was  known  to  the  signers  of  the  bond, 
and  that  tbey  contracted  with  reference  to  It. 
This  case  is  authority  for  saying  that  gen- 
ei-al  words  will  not  extend  the  liability  be- 
yond the  term  of  the  appointment  named  in 
the  recital,  although  the  extent  of  the  ap- 
pointment is  neither  given  in  the  recital  nor 
fixed  by  law. 

It  is  not  to  be  understood,  however,  that 
words  may  not  be  used  in  the  condition  suffi- 
ciently specific  to  extend  the  liability  beyond 
the  time  of  the  original  appointment.  But,  to 
have  this  effect,  the  words  must  be  such  as 
clearly  to  Indicate  that  the  parties  contracted 
with  reference  to  a  further  liability.  In  Has- 
sell  V.  liong,  2  Maule  &  S.  363,  the  officer  was 
a  collector  of  taxes  Imposed  by  act  of  parlia- 
ment, and  the  condition  was  to  account  for 
moneys  received  on  any  tax  then  imposed,  or 
which  might  thereafter  be  Imposed.  The 
court  held  that  Inasmuch  as  the  Imposition 
of  further  taxes  within  the  year,  however  Im- 
probable, was  not  Impossible,  the  words  em- 
ployed were  not  sufficiently  clear  and  cer- 
tain to  extend  the  liaUlity  beyond  the  current 
year.  But  whenever  the  words  clearly  indi- 
cate that  it  was  the  intention  of  the  parties  to 
furnish  security  for  the  time  the  appointee 
should  continue  in  office,  without  regard  to  the 
term  of  his  appointment,  they  are  to  be  given 
their  full  effect  In  Augero  v.  Keen,  1  Mees. 
&  W.  390,  the  condition,  after  redttng  the  ap- 
pointment, held  the  appointee  to  an  account- 
ing for  such  moneys  as  he  should  receive 
"from  time  to  time  at  all  times  thereafter  dur- 
ing such  time  as  he  should  continue  in  his  said 
office  of  collector,  whether  by  virtue  ot  his 
aforesaid  appointment,  or  of  any  reappoint- 
ment thereto."  The  court  considered  the  lia- 
bility of  the  oblIg<Hrs  for  the  entire  period 
to  be  beyond  question.  The  same  effect  was 
given  to  words  of  like  import  in  Oswald  v. 
Berwick-upon-Tweed,  5  H.  L.  Cas.  856.  It 
is  also  held  that,  when  the  office  Is  by  term 
annual,  a  further  provision  that  the  Incnm- 
bent  stiall  remain  in  office  until  his  successor 
is  appointed  does  not  take  the  case  out  of  the 
role  above  presented.  In  Treasurer  v.  Mann. 
already  cited,  it  was  said  that  the  office  was 
to  be  regarded  as  annual,  notwithstanding 
such  a  provision.  In  Welch  v.  Seymour,  28 
Conn.  387,  the  articles  of  association  of  a  cor- 
poration provided  that  Its  treasurer  should 
continue  in  office  until  the  next  annual  meet- 
ing, and  until  another  should  be  elected  In  his 
6tead.  It  was  held  that  the  office  was  an  an- 
nual one,  and  that  the  obligation  of  the  bond 
did  not  extend  beyond  the  year.  In  Dover  t. 
Twombly,  42  N.  H.  59,  the  incumbent  of  an 
annual  office  held  through  another  year,  by 
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force  of  a  statutory  proTlslon,  In  default  of 
tbe  appointment  of  a  successor.  It  was  held 
that  the  bond,  although  general  in  terms,  was 
good  only  for  the  time  for  which  the  princi- 
pal was  appointed.  In  Chelmsford  Co.  t. 
Demarest,  7  Gray  1,  It  was  provided  that  the 
treasurer  of  a  corporation  sUuuld  be  chosen 
aunnally,  and  hold  office  until  the  election  and 
qualification  of  his  successor.  Here  It  was 
said  that  tbe  obUgatton  of  the  bond  extend- 
ed to  the  next  annual  meeting  or  the  meeting 
at  which  the  next  annual  election  should  be 
made,  and  for  such  reasonable  time  after  that 
as  would  enable  the  successor  to  complete 
bis  qualification,  and  no  further. 

The  plaintiff  does  not  question  the  doctrine 
of  these  decisions;  but  It  contends  that,  in 
Tiew  of  tbe  statutory  provision  regulating  the 
tenure  of  these  appointments,  it  must  be  con- 
sidered that  the  cashier,  although  appointed 
for  a  year,  and  re-elected  at  the  end  of  the 
year,  was  holding  his  office  during  the  pleas- 
ure of  the  board,  and  that  bis  various  re- 
elections  did  not  create  new  terms,  but  were 
dmply  expressions  of  the  will  of  the  directors 
that  he  should  continue  in  office.  Much  of 
tlie  reasoning  relied  upon  In  support  of  this 
oontention  is  derived  from  Bank  v.  Root,  2 
Mete.  (Mass.)  622.  In  that  case  it  appeared 
from  the  records  of  the  corporation  that  the 
cashier's  first  appointment  was  for  the  year 
ensuing,  and  that  at  the  expiration  of  the  year 
be  was  again  appointed  for  the  year  ensuing, 
after  wUcb  be  continued  to  serve  for  several 
years  without  reappointment.  There  was, 
Iwwever,  a  statutory  provision  that  a  cash- 
ier riionld  retain  his  place  until  removed,  or 
until  another  was  appointed  in  his  stead;  and 
It  was  considered  that,  although  the  election 
was  for  a  year,  the  law  made  it  a  continuing 
office.  Dewey,  J.,  dissented,  on  the  groimd 
that,  tbe  appointment  having  been  in  fact 
made  for  a  year,  the  sureties  could  not  be 
holden  for  defaults  occurring  after  the  year. 
It  is  said  In  1  Morse,  Banks,  }  27,  upon  tbe 
authority  of  Bank  v.  Root,  that  a  mere  usage 
of  the  directors  to  re-elect  every  year  does  not 
impart  to  the  office  the  legal  character  of  an- 
nual duration;  that  sureties  will  not  be  pre- 
gamed  to  have  contracted  with  reference  to 
such  a  usage;  and  that  a  re-election  In  pur- 
suance of  the  usage  will  not  limit  the  obliga- 
tion of  the  bond.  But  this  must  be  read  with 
a  remembrance  that  in  the  case  under  review 
the  court  considered  that  the  office  was  a  con- 
tinuing one,  by  force  of  the  statute.  Tbe 
controlling  effect  of  the  statute  upon  the  dis- 
position of  Bank  V.  Boot  Is  emphasized  by  a 
later  case.  In  Trustees  v.  Dean,  130  Mass. 
2a,  where  the  statute  left  with  the  corpora- 
tion the  right  to  fix  the  term  of  office  as  it 
saw  fit,  it  did  not  appear  what  the  by-laws  of 
the  corporation  were,  but  the  corporation  had 
for  a  long  series  of  terms  elected  Its  treasurer 
trlennially.  It  was  held  that,  as  there  was  no 
statute  which  made  the  office  a  continuing 
one,  the  reasoning  in  Bank  v.  Root  was  not 
applicable;  and  that  tbe  corporation  had,  by 


Its  long  and  uniform  practice,  made  the  office 
a  triennial  one,  so  that,  when  the  defendants 
made  their  contract,  it  was  with  reference  to 
a  fixed  and  limited  term. 

It  Is  evident  that  the  case  of  Bank  v.  Root, 
if  followed,  will  not  be  decisive  of  the  case 
at  bar,  unless  tbe  United  States  statute  is 
held  to  have  the  same  effect  that  was  given  to 
the  Massachusetts  statute.  The  two  provi- 
sions are  not  similar  In  terms.  The  federal 
regulation  is  simply  that  the  directors  may  ap- 
point the  necessary  officials,  and  remove  them 
at  pleasure.  The  only  case  that  has  come  to 
our  notice  in  which  this  provision  has  been 
considered  ds  the  case  of  Harrington  v.  Bank, 
1  Thomp.  &  C.  SfflL.  There  a  teller,  who  had 
been  employed  for  a  year,  was  discharged  be- 
fore the  expiration  of  the  year,  and  sought  to 
recover  compensation  for  the  full  term.  The 
court  held  that  the  appointment  was  subject 
to  a  right  of  dismissal  given  the  defendant 
by  law.  The  decision  goes  no  further  than 
tbe  express  provision  of  the  statute.  As  Is 
said  in  2  Morse,  Banks,  pt  2,  8  lOSd,  the 
cashier  of  a  national  bank  cannot  be  irrev- 
ocably appointed  for  a  definite  time.  It  is 
evident  that  the  further  statement  in  section 
109,  that  a  national  bank  cannot  hire  Its  offi- 
cers for  any  specified  time,  was  not  Intended 
to  convey  a  broader  meaning.  The  Massa- 
(^usetts  statute  contemplated  a  termination 
of  the  Incumbency  by  an  act  removing  or 
superseding  the  incumbent,  which  Implied  a 
continuing  office.  We  see  nothing  in  the  lan- 
guage of  the  bank  act  which  requires  that  a 
limited  appointment  under  it  be  treated  as  of 
this  character.  The  provision  that  an  offi- 
cer may  be  dismissed  at  pleasure  can  apply 
as  weU  to  an  appointment  limited  to  a  given 
time  as  to  an  appointment  for  an  indefinite 
period.  It  does  not  impliedly  prohibit  the 
fixing  of  a  time  beyond  which  tbe  aj^polnt- 
ment  shall  not  extend.  Its  effect  is  simply 
that  the  appointment,  however  made,  shall  be 
terminable  at  the  pleasure  of  the  appointing 
power.  An  appointment  may  be  made  which, 
if  not  previously  terminated  by  the  action 
of  the  directors,  will  continue  for  tbe  period 
designated,  and  expire  by  its  own  limitation. 
There  is  nothing  in  the  statute  which  requirea 
us  to  hold  that  this  surety  contracted  with  ref- 
erence to  an  unlimited  period,  when  the  ap- 
pointment was  In  terms  for  a  specified  time. 
The  cashier's  re-election  was  something  more 
than  a  meaningless  expression  of  the  pleasure 
of  the  directors.  It  waa  the  filling  of  a  va- 
cancy occasioned  by  the  limitation  of  their 
previous  appointment. 

It  remains  to  determine  whether  the  defend- 
ants' liability  Is  affected  by  the  provlsicm  of 
the  plaintiff's  by-law,  that  the  cashier  should 
be  appointed  to  hold  his  office  during  the 
pleasure  of  the  board.  It  Is  claimed  by  de- 
fendants' counsel  that  this  provision  does  not 
contemplate  an  appointment  for  an  indefinite 
period;  but,  in  disposing  of  the  point  stated, 
we  shall  assume  that  It  does.  It  thus  l>e- 
comes  necessary  to  consider  whether  the  sure- 
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ty  shall  be  held  to  have  contracted  with  ref- 
erence to  the  term  contemplated  by  the  by- 
law, or  the  term  fixed  by  the  vote  of  the 
directors  In  making  the  appointment.  The 
case  cannot  be  put  on  the  ground  that  the 
corporation  had,  by  long  and  uniform  prac- 
tice, made  the  office  an  annual  one,  notwith- 
standing the  provision  of  Its  by-law.  This 
bond  was  given  at  the  cashier's  first  election, 
and  the  case  does  not  show  what  the  previous 
course  of  the  corporation  had  been.  But,  Ir- 
respective of  any  previous  action  of  a  similar 
character,  we  think  the  liability  of  the  sure- 
ty  is  to  be  determtaed  with  reference  to 
the  appointment  as  made.  The  case  disclos- 
es nothing  to  place  the  surety  in  any  oth- 
er position  as  regards  the  by-law  than  that 
of  a  stranger;  and  the  doctrine  is  that  by- 
laws of  this  nature  are  merely  provisions  for 
the  government  of  the  corporation,  that  stran- 
gers are  not  bound  to  know  them,  and  that  no- 
tice of  them  will  not  be  presumed.  Mor. 
Prlv.  Corp.  {{  600,  602,  593.  The  early  deci- 
sions to  the  contrary  In  New  York  have  been 
Ignored  In  recent  cases.  Rathbun  v.  Snow, 
123  N.  Y.  343,  25  N.  B.  3TO.  But,  if  the  sure- 
ty were  to  be  held  charged  with  notice  of  the 
by-law,  we  think  his  liability  would  not  be 
extended  by  It  The  by-law  and  the  vote 
making  the  appointment  were  expressions  of 
the  same  authority.  It  is  not  necessary  to 
consider  what  the  situation  may  be  when  the 
by-law  is  adopted  by  ooe  quorum,  and  the 
appointment  made  by  another,  or  when  the 
votes  are  taken  at  meetings  held  upon  differ- 
ent notices;  for  the  case  does  not  present 
these  questions.  The  identical  power  which 
made  the  by-law  could  formally  abrogate  It, 
or  Ignore  It  In  a  particular  instance.  It  was 
dispensed  with  for  the  time  being  when  a 
vote  Inconsistent  with 'it  was  passed,  and, 
havingi  been  disregarded  in  limiting  the  cash- 
ier's appointment,  it  cannot  now  be  invoked 
to  extend  the  liability  of  his  surety.  The  in- 
strument In  question  In  this  suit  Is  In  fonp 
a  bond,  but  without  seals.  Such  an  instru- 
ment Is  a  valid  contract  obligation,  if  execut- 
ed upon  a  sufficient  consideration,  and  deliv- 
ered to  take  efTect  as  security.  U.  S.  v.  Linn, 
16  Pet.  290.  Judgment  reversed  and  cause 
remanded. 


STATE  T.  McCaffrey. 

(Supreme  Court  of  Vermont.     Orleans.     May 
Term.  1896.) 

Crimixai,  Law— Truanct  act— Scfficibsot   o» 
Complaint— EviDBScs. 

1.  Under  Const,  c.  1,  art.  6,  providing  that 
the  people  may  regulate  the  internal  police  of 
the  state,  it  is  competent  for  the  legislature  to 
prescribe  the  form  of  complaint  in  proceedings 
for  violation  of  a  police  regulation. 

2.  Under  V.  S.  {  711.  making  it  the  duty  of 
a  person  having  control  of  a  -child  between  the 
ages  of  8  and  16  to  sead  him  to  school  for  a 
certain  portion  of  the  year,  a  complaint  char- 
ging that  respondent  neglected  to  send  his  mi- 
nor sou,  between  such  ages,  to  school,  as  re- 
quired by  law,  is  sufficient. 


3.  v.  S.  i  706,  prescribes  that  the  school  year 
shall  commence  on  the  Ist  day  of  April.  Sec- 
tion 711  makes  it  the  duty  of  a  parent  or 
guardian  to  send  a  child  of  a  certain  age  to  a 
public  school  at' least  26  continuous  weeks  iu 
a  year,  the  attendance  to  begin  with  the  school 
year,  unless  he  is  otherwise  furnished  with  the 
same  education.  Held,  that  the  offense  was 
committed  whenever  it  was  shown  tiiat  the 
child  was  not  in  attendance  in  such  a.  manner 
as  would  make  26  continuoos  weeks  from  the 
beginning  of  the  first  term,  though  defendant 
intended  to  send  his  son  to  an  academy  for  a 
period,  which  time,  with  the  time  he  had  at- 
tended the  district  school,  would  make  26  con- 
tinuous weeks. 

4.  On  a  trial  for  violation  of  the  truancy  law 
in  failing  to  send  a  child  to  school  for  the  stat- 
utory period,  tiie  burden  is  on  the  defendant  to 
show  that  he  came  within  the  exceptions  of 
the  statute. 

Exceptions  from  Orleans  county  court; 
Thompson,  Judge. 

William  McCaffrey  was  convicted  of  a  vio- 
lation of  the  statute  against  truancy,  and 
excepted.    Exceptions  overruled. 

At  the  close  of  the  evidence  the  respond- 
ent moved  the  court  to  order  a  verdict  of  not 
guilty,  for  that  under  the  statute  no  prosecu- 
tion can  be  had  till  the  end  of  the  school 
year,  and  upon  the  ground  that  there  was  no 
evidence  tending  to  show  that  the  said  Mark 
McCaffrey  had  not  been  elsewhere  provided 
with  the  same  education  during  the  time 
that  the  state's  evidence  tended  to  show  that 
he  was  absent  from  school.  The  motion 
was  overruled,  and  the  respondent  excepted. 
All  the  evidence  was  referred  to.  The  evi- 
dence of  the  state  tended  to  show:  That 
during  the  school  year  beginning  April  1. 
1896,  there  was  kept  In  the  district  where 
the  respondent  resided  a  lawful  public 
school  of  three  terms,— one  term  of  8  weeks, 
beginning  May  6, 1896;  one  term  of  10  weeks, 
beginning  September  2,  1896;  and  one  term 
of  10  weeks,  beginning  December  2,  1896. 
That  the  respondent  had,  at  the  beginning 
of  said  school  year,  and  from  thence  con- 
tinuously to  the  commencement  of  this  pros- 
ecution, in  his  charge  and  under  his  control, 
his  minor  son,  Mark,  who,  at  the  commence- 
ment of  this  prosecution  and  at  the  time  of 
trial,  was  over  8  and  under  15  years  of  age. 
That  during  said  first  term  the  respondent 
did  not  cause  said  Mark  to  attend  said  school 
continuously,  but  on  several  days  permitted 
him  to  remain  away  therefrom;  and  that 
during  said  second  term  said  Mark  attended 
the  same  only  39%  days,  and  that  the  first 
day  he  was  absent  from  said  term  complaint 
was  made  in  respect  to  such  absence,  and 
this  prosecution  was  commenced.  That  said 
Mark,  during  all  the  time  said  three  terms 
were  In  session,  was  mentally  and  physically 
able  to  attend  school  continuously,  begin- 
ning with  the  first  day  of  the  school  year 
end  the  first  day  of  said  first  term,  and  that 
during  all  that  time  he  had  not  acquired  the 
branches  required  by  law  to  be  taught  in  the 
public  schools;  and  that  during  the  time  he 
was  absent  he  was  not  otherwise  being  fur- 
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olsbed  with  the  same  education  as  was  be- 
ing furnished  by  said  public  school,  or  any 
edacatlon,  and  had  not  attended  a  public 
school  26  weeks  continuously,  In  that  school 
year,  prior  to  the  commencement  of  this 
prosecution.  The  respondent  offered  to  show 
that  "when  he  kept  his  son  out  of  school  he 
intended  to  send  him,  subsequently,  to  the 
Craftabury  Academy  for  a  time  and  In  a 
manner  which  would  make  twenty-six  con- 
tinuous  school  weeks,  together  with  what 
be  had  attended  continuously  at  the  district 
soliool,  and  that  he  did  subsequently  send 
Us  child  to  the  Craftsbury  Academy,  and 
that  the  child  Is  now  attending  school  there." 
This  offer  was  excluded,  and  the  respondent 
excepted.  It  was  conceded  that  Craftsbury 
Academy  was  a  school  fully  equal  to  that 
which  the  state  claimed  the  respondent 
should  have  caused  his  son  to  attend.  The 
respondent  excepted  to  the  failure  of  the 
court  to  charge  that  there  was  no  proof  but 
that  the  child  was  otherwise  furnished  with 
the  education  required. 

0.  S.  Annls,  State's  Atty.  H.  F.  Graham 
and  Cook  &  Redmond,  for  respondent. 

TYLER,  J.  Section  7U,  V.  S..  makes  It  the 
doty  of  a  person  having  the  control  of  a 
child  between  the  ages  of  8  and  15  years  to 
canse  such  child  to  attend  a  puUlc  school 
at  least  26  weeks  In  a  year,  «uch  attendance 
to  begin  with  the  school  year,  and  be  contln- 
Qons,  unless  the  child  is  mentally  or  phys- 
ically unable  to  attend,  has  already  acquired 
the  branches  required  to  be  taught  in  the 
public  schools,  or  is  otherwise  being  furnish- 
ed with  the  same  education. 

1.  The  respondent  does  not  contend  that 
the  law  is  unconstitutional  in  respect  to  its 
compulsory  requirement,  but  that  the  com- 
plaint does  not  apprise  him  of  the  "cause 
and  nature  of  his  accusation"  in  the  manner 
provided  by  the  constitution.  The  complaint 
charges  that  the  respondent  had  the  control 
of  his  minor  son,  Mark  McCaffrey,  who  was 
between  the  ages  of  8  and  15  years,  and  neg- 
lected to  send  him  to  school  as  required  by 
law.  It  is  drawn  in  accordance  with  V.  S.  g 
720,  which  prescribes  the  form  applicable  to 
cases  arising  under  sections  711  and  719. 
See  No.  13,  Acts  1870,  and  No.  22,  Acts  1892. 
Section  711,  which  provides  for  compulsory 
attendance.  Is  In  the  nature  of  a  police  regu- 
lation, and  was  enacted  with  a  view  to  the 
safety  and  welfare  of  the  state;  the  intelli- 
gence of  the  people  being  its  safeg^uard.  Ar- 
ticle 5,  c.  1,  of  our  constitution,  provides: 
"That  the  people  of  this  state,  by  their  le- 
gal representatives,  have  the  sole,  inherent, 
and  exclusive  right  of  governing  and  regu- 
lating the  Internal  police  of  the  same."  It 
was  said  in  State  v.  Hodgson,  66  Vt.  134,  28 
AtL  1069:  "The  consUtution  of  the  state,  its 
provision  for  a  legislature  to  enact  laws,  the 
committal  to  it  of  the  exclusive  right  and 
power  to  govern  and  regulate  the  internal 


police  of  the  state,  as  well  as  the  statutes  of 
the  state,  proceed  upon  the  theory  that  the 
state  has  the  right  and  power  to  change  and 
vary  at  its  pleasure,  both  la  criminal  and 
civil  matters,  the  methods  of  procedure,  so 
long  as  it  does  not  Invade  the  fundamental 
rights  of  the  citizen  reserved  by  the  consti- 
tution. It  does  not,  as  some  seem  to  think, 
tie  up  the  legislature  to  follow  common-law 
methods  of  procedure,  even  in  criminal 
cases."  It  was,  therefore,  competent  for  the 
legislature  to  prescribe  the  form  of  com- 
plaint, and  it  sufficiently  exhibited  to  the  re- 
spondent the  nature  and  cause  of  the  ac- 
cusation. 

2.  Section  705  prescribes  that  the  school 
year  shall  commence  on  the  1st  day  of  April. 
The  clause  in  section  711,  "beginning  with 
the  school  year,"  was  evidently  employed  to 
require  that  the  26-weeks  attendance  should 
commence  at  the  beginning  of  the  first  term, 
and  be  continuous  thereafter  when  school 
was  In  session.  The  reasons  for  the  require- 
ment are  obvious,— that  children  should  be- 
gin their  attendance  when  classes  are  being 
formed  for  the  year,  and  that  they  should 
not  interrupt  the  work  of  classes  by  unneces- 
sary absences.  The  constitution  declare.s 
that  a  competent  number  of  schools  ought  to 
be  maintained  in  each  town  for  the  conven- 
ient instruction  of  youth,  and  the  statute 
requires  that  each  district  shall  maintain  a 
school  at  least  28  weeks  in  the  school  year, 
and  that  all  pupils  shall  be  thoroughly  in- 
structed In  certain  branches  of  education. 
These  requirements  may  be  partially  defeat- 
ed, and  much  of  the  expense  of  maintaining 
schools  rendered  useless,  unless  regular  at- 
tendance can  be  enforced.  The  offer  of  the 
respondent  to  show  that  he  intended  subse- 
quently to  send  his  son  to  an  academy  for  a 
period  of  time  which,  with  the  time  that  he 
had  attended  the  district  school,  would  make 
26  continuous  weeks,  was  properly  excluded. 
The  offense  was  committed,  and  the  respond- 
ent became  amenable  to  the  statute,  when- 
ever it  was  established  that  the  child  was 
not  in  attendance  upon  school  In  such  a 
manner  as  would  make  26  continuous  weeks 
from  the  beginning  of  the  first  term  in  the 
school  year.  The  state's  evidence  tended  to 
show  that  prior  to  the  filing  of  the  complaint 
the  child  had  been  absent  several  days  dur- 
ing the  first  term,  and  had  been  in  attend- 
ance only  39  days  of  the  second  term  of  that 
school  year.  It  was  held  in  Com.  v.  Rob- 
erts, 159  Mass.  372,  34  N.  E.  402,  under  a 
statute  similar  to  ours,  that  it  was  Incum- 
bent upon  the  respondent.  In  order  to  escape 
the  penalty  imposed,  to  show  that  the  child 
had  been  Instructed  for  the  specified  time  in 
the  required  branches  of  learning,  unless  the 
child  had  already  acquired  them. 

3.  The  respondent  contends  that  to  estab- 
lish the  offense  it  was  incumbent  upon  the 
state  to  negative  the  exceptions  In  the  stat- 
ute. The  rule  is  that  the  exceptions  must  be 
negatived  only  where  they  are  descriptive  of 
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tbe  offenBe,  or  define  It;  Init  where  they  af- 
ford matter  of  excuse  merely,  and  do  not  de- 
fine nor  qualify  the  offense  created  by  the 
enacting  clause,  they  are  not  required  to  be 
negatived.  In  this  case  the  exceptions  are 
not  descrlptlTe  of  the  offense.  If  the  re- 
spondent came  within  either  of  the  excep- 
tions, the  fact  was  peculiarly  within  his 
knowledge,  and  shonld  have  been  proved  by 
him  as  matter  of  defense.  The  cases  cited 
by  the  state  and  by  the  respondent  support 
this  role.  Judgment  that  there  was  no  er- 
ror, and  that  the  respondent  take  nothing 
by  his  exceptions. 


SHUM  ».  OLAGHOBN. 

(Sujaeme   CJourt  of  Vermont     Rutland.    Jan. 

Term,  1896.) 

Dbbd— CoxDiTios  Subsequent— RioETS  or  GsiiH- 

TEE— Chattel  Mortqaoe. 

1.  A  condition  in  a  deed  that  the  grantee 
■hall  provide  for  the  grantor  for  life,  and  that, 
if  be  fails,  the  instrument  sball  be  void,  is  a 
condition  subsequent  vesting  title  in  ttie  gran- 
tee until  defeated  by  nonperformance  of  the 
condition  and  a  claim  of  forfeiture  by  the  gran- 
tor. 

2.  Where  a  grantee  in  a  deed  owns  under  a 
condition  subsequent,  a  transfer  of  tlie  prop- 
erty by  him  is  valid  if  made  before  a  claim  of 
forfeiture  by  the  grantor  for  a  breach. 

S.  A  description  of  property  in  a  chattel 
mortgage  as  "one  four  year  old  mare,  cream 
color,"  is  sufficient,  though  there  is  no  state- 
ment of  ownership  or  location,  it  not  appear- 
ing that  the  mortgagor  owned  more  than  one 
mare  of  that  description, 

Taft,  J.,  dissenting. 

Bxceptions  from  Rutland  county  court; 
Boss,  Chief  Judge. 

Action  by  Edward  Sbum  against  C.  A.  Glag- 
h<xea.  Judgm«it  for  return  of  property  re- 
plevied, and  plaintiff  excepts.    Affirmed. 

The  coort  found  the  following  facts:  Tte 
plaintiff,  being  on  May  S,  1893,  the  owner  of 
a  farm  in  Walllngford,  and  personal  proper- 
ty thereon,  including  the  mare  replevied  in 
this  action,  conveyed  the  farm  and  personal 
pn^erty  to  bis  son,  Joseph  B.  Shum,  by  war- 
ranty deed,  with  a  condition  for  the  support 
of  the  plaintiff  and  his  wife.  The  son  took  pos- 
session, and  began  to  perform  the  condition, 
but  in  September  of  the  same  year,  trouble 
having  arisen  in  the  family,  the  son  removed 
from  the  farm,  having  previously  arranged 
with  the  defendant,  a  merchant,  to  furnish  the 
plaintiff  such  things  as  he  needed.  After  the 
son's  removal,  the  plaintiff,  with  occasional 
help  from  the  eon,  carried  on  the  farm.  Some 
of  the  personal  property  embraced  In  the  deed 
was  sold  with  the  consmt  of  the  plahitiff  and 
his  son,  and  the  avails  applied  on  the  son's 
debts  contracted  for  the  plaintlfTs  support, 
and  on  debts  of  the  plaintiff  assumed  by  the 
son,  and  some  of  It  was  used  for  the  son's 
benefit  while  carrying  on  the  farm.  The 
plaintiff  continued  to  treat  the  son  as  perform- 
ing the  conditions  of  the  deed  until  a  few 
days  later  than  February  12,  18&1,  although 
the  court  found  that  he  might  rightfully  have 


treated  the  deed  as  void  upon  the  son's  re- 
moval from  the  farm,  had  he  so  elected. 
February  12,  1804,  the  son  mortgaged  the 
mare  in  question  to  the  defendant  to  secure 
an  account  due  from  the  son  to  the  defendant 
for  articles  furnished,  some  of  them  for  the 
plaintiff's  support,  and  some  of  them  for  the 
son's  use;  and  the  mortgage  was  duly  record- 
ed the  same  day.  On  the  same  occasion  the 
eon  executed  a  quitclaim  deed  of  the  farm  to 
the  plaintiff,  except  delivery,  which  was  not 
made  until  three  or  four  days  later.  When 
he  did  driver  it  he  did  not  teU  the  plaintiff 
that  he  had  mortgaged  the  mare.  The  plain- 
tiff received 'the  quitclaim  deed,  expressing 
bis  wllUngnese  to  give  up  the  contract  of  May 
S,  1803,  and  his  satisfaction  with  what  be 
was  receiving  back.  Learning,  a  few  days 
later,  of  the  chattel  mortgage,  he  saw  his  son, 
but  made  no  offer  and  expressed  no  desire  to 
give  up  the  quitclaim  deed.  Subsequently 
the  defendant  took  the  mare  on  foreclosure 
proceedings,  when  the  present  action  was 
brought  The  chattel  mortgage,  which  was 
received  In  evidence  against  the  plaintiffs  ex- 
ception, describes  the  mortgaged  pr(H>erty  in 
these  words  only:  "One  four  year  old  mare, 
cream  color." 

Butler  &  Maloney,  for  plaintiff.  O.  Lb 
Howe,  for  defendant 

MUNSON,  J.  This  action  is  replevin  for  a 
mare,  which  was  covered  by  a  conditional 
deed  executed  by  the  plaintiff  to  his  son,  and 
was  afterwards  mortgaged  by  the  son  to  the 
defendant  The  condition  in  the  deed  Is  as 
follows:  "Provided,  nevertheless,  the  said  Jo- 
seph B.  Shum,  or  his  heirs.  Is  to  care  for  us 
according  to  our  age  and  Infirmities;  and.  If 
he  does  thus  care  for  us,  then  this  deed  to  be 
and  remain  in  full  force  and  virtue  in  law; 
but  If  be  falls  or  neglects  to  do  so,  then  this 
instrument  to  be  null  and  void."  The  gran- 
tee entered  upon  the  performance  of  this  con- 
dition, but  failed  to  carry  It  out;  and  the- 
plalntlff  now  claims  that  the  condition  is  such 
that  the  title  would  not  pass  until  fuU  per- 
formance. The  treatment  of  the  case  de- 
pends upon  whether  the  condition  Is  precedent 
or  subsequent  It  is  well  settled  that  the  cre- 
ation of  a  condition  of  either  class  does  not 
depend  upon  the  use  of  any  particular  words, 
and  that  the  Intuition  of  the  parties  is  to  be 
gathered  from  the  whole  instrument  But  It 
is  often  difficult  to  determine  the  nature  of 
these  provisions,  and  many  rules  have  been 
given  to  aid  in  their  classification.  It  is  said 
by  one  writer  that:  "If  from  the  nature  of 
the  act  to  be  performed,  and  the  time  required 
for  its  performance.  It  is  evidently  the  Inten- 
tion of  the  parties  that  the  estate  shall  vest, 
and  the  grantee  perform  the  act  after  taking 
possession,  then  the  condition  Is  subsequent" 
2  Washb.  Real  Prop.  (5th  Ed.)  7.  This  role 
may,  perhaps,  property  be  treated  as  decisive 
of  the  construction  when  the  words  them- 
selves are  not  conclusive.  It  certainly  re- 
quires that  the  ordinary  terms  of  affirmance 
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and  aroldance  be  beld  to  create  a  condition 
snbseqaent,  when  employed  In  a  deed  given 
to  provide  for  the  support  of  the  grantor. 
The  nature  of  the  contract  contemplates  the 
possesalon  and  use  of  the  property  in  the  per- 
formance of  the  condition.  We  hold,  there- 
fore, that  the  condition  above  recited  1b  Bubse- 
qaent;  and  it  would  appear  from  what  is 
said  In  Rollins  v.  Riley,  44  N.  H.  9,  that  this 
holding  accords  with  the  weight  of  authority. 

When  property  la  conveyed  upon  condition 
subsequent,  the  title  veata  In  the  grantee,  sub- 
ject to  be  defeated  by  a  nonperformance  of 
the  condition,  and  a  dalm  of  forfeiture  by  the 
grantor.  Hie  existence  of  the  condition  does 
not  deprive  the  grantee  of  the  right  to  transfer 
the  propoity,  and  the  title  of  a  transferee  will 
be  valid  ontil  defeated  as  above  stated.  Bnt 
a  failure  to  perform  the  condition  will  not  de- 
feat the  title,  unless  the  grantor  takes  advan- 
tage of  the  breach.  Cross  v.  Carson,  44  Am. 
Dec.  743,  note.  The  case  finds  that  there 
was  a  breadi  of  the  condition  of  this  deed 
prior  to  the  delivery  of  the  mortgage  to  de- 
fendant, but  that  the  plaintiff  did  not  elect  to 
avoid  the  deed,  and  continued  to  treat  it  as  In 
force  until  after  the  mortgage  was  delivered. 
8o  the  title  was  in  the  grantee  of  the  condi- 
tional deed  at  the  time  the  mortgage  was 
given,  and  passed  thereby  to  the  defendant; 
and  the  question  is  whether  it  was  afterwards 
defeated  by  the  manner  In  which  the  condi- 
tional estate  was  terminated.  It  appears  that 
about  three  days  after  tSie  mortgage  was  de- 
livered the  grantee  of  the  conditional  deed,  in 
an  Interview  which  was  nnderstood  to  relate 
to  the  personal  property  as  well  as  the  real, 
delivered  to  his  grantor,  the  plaintiff,  a  quit- 
claim deed  of  the  farm,  and  that  the  plain- 
tiff then  expressed  his  wiliingrness  to  give  up 
tlie  contract,  and  said  that  be  was  satlBfled 
with  what  he  was  getting  baclE.  This  cannot 
be  considered  an  assertion  of  the  rights  accm- 
iog  to  the  plaintiff  from  the  breach.  The  con- 
ditional estate  was  terminated  by  mutual 
agreemoit,  and  not  by  an  enforcement  of  the 
forftiture.  This  left  the  defendant's  tlUe  to 
the  mare  unimpaired.  The  situntion  is  not 
affected  by  the  fact  that  the  plaintiff  was  not 
aware  of  the  mortgage  at  the  time  he  took 
back  the  property.  It  appears  that  he  learned 
of  it  wltliln  a  few  days,  and  then  saw  his  son 
in  regard  to  it,  but  that  nothing  was  said 
abont  giving  up  the  quitclaim  deed.  The  ar- 
rangement made  with  his  son  concerning  the 
property  was  suffered  to  stand  after  he  Knew 
what  had  been  done  in  regard  to  the  mare. 

But  the.  iflalntlff  claims  that  the  chattel 
mortgage  is  void  for  the  want  of  a  sufficient 
description.  The  property  is  described  as 
"one  four  year  old  mare,  cream  color."  There 
It  no  statement  of  ownership  or  location.  We 
are  aware  that  it  has  been  held  that  no  pre- 
sumption of  the  mortgagor's  ownership  arises 
from  the  execution  of  the  mortgage,  and  that 
a  description  which  does  not  designate  the 
property  as  belonging  to  the  mortgagor  will 
apply  as  well  to  any  chattel  which  satisfies 


the  description  given,  whoever  its  owner  may 
be.  Bnt  we  think  that,  as  long  as  it  Is  held 
that  the  sale  of  a  chattel  in  possession  is  an 
implied  warranty  of  the  vendor's  title,  it 
sliould  be  presumed  in  aid  of  the  description 
In  a  chattel  mortgage  that  the  mortgagor  is 
the  owner  of  the  property  he  assumes  to 
mortgage.  Can  it  be  said  that  the  fact  that 
the  mortgagor  claims  to  mortgage  such  a 
chattel  is  not  enough  to  suggest  inquiry  with 
reference  to  his  property?  If  It  were  found 
on  Inquiry  that  this  mortgagor  owned  one 
cream-colored  four  year  old  mare,  and  no 
other  horse  answering  that  description,  conld 
the  inqnirer  have  any  doubt  as  to  what  prop- 
erty was  mortgaged?  Cotild  the  mortgagor 
raise  any  doubt  in  regard  to  it  by  saying 
that  his  neighbor  owned  a  cream-colored 
mare  to  which  the  descripti(Mi  equally  ap- 
plied? We  think  this  description  should  be 
given  the  same  effect  as  If  it  read  "one  font 
year  old  mare,  cream  color,  belonging  to  the 
mortgagor."  In  Huse  v.  EstabrocAs,  67  Vt. 
22S,  81  Atl.  283,  we  held  that  a  description  of 
a  heifer  as  a  "two  year  old,"  without  more, 
was  InsufDclent  It  was  then  said  that  a  de- 
scription must  not  be  so  uncertain  as  to  ap- 
ply equally  to  any  property  of  the  kind  de- 
scribed, but  must  contain  some  statement 
concerning  the  property  that  would  serve  to 
distinguish  It  from  other  property  of  the 
same  kind.  '  The  description  here  is  more 
definite,  in  that  it  designates  a  four  year  old 
mare  that  is  cream  colored.  We  think  this 
Is  all  that  can  reasonably  be  required  to  give 
a  prima  facie  validity  to  the  mortgage.  Any 
attempt  to  gain  greater  certainty  by  a  de- 
scription of  the  animal  itself  must  be  by  the 
designation  of  special  marks  not  easily  de- 
scribed with  accuracy.  A  statement  of  size 
cannot  properly  be  held  essential  to  a  general 
description,  for  it  is  useless  as  a  means  c^ 
future  identification  In  the  case  of  growing 
animals,  and  the  period  of  growth  la  of  un- 
certain duration.  It  is  true  that  age,  wblch 
i>  included  in  the  deecrlptlon  under  consid- 
eration, is  not  universally  available  as  a 
means  of  identification,  fop  It  cannot  always 
be  given  when  the  animal  is  mortgaged,  and, 
if  given,  cannot  always  be  determined  of 
the  animal  which  Is  claimed  to  be  the  one 
mortgaged;  but  it  Is  an  item  of  description 
which  is  ordinarily  relied  upon,  and.  If  stat- 
ed in  the  mortgage,  affords  a  means  of  iden- 
tification whenever  the  age  of  the  animal  in 
question  Is  ascertainable.  When  the  color  is 
given  in  connection  with  the  sex  and  age,  it 
completes  an  enumeration  of  the  character- 
istics which  constitute  a  general  description. 
Nothing  naturally  pertaining  to  the  animal 
remains  beyond  sex,  age,  and  color,  to  dis- 
tinguish cme  from  another  to  ordinary  ob- 
servation. If  we  go  beyond  these  primary 
characteristics,  we  enter  upon  a  series  which 
is  without  natural  limit,  and  which  can  never 
bring  us  to  a  description  that  Is  absolutely 
certain.  However  far  we  may  go  in  the  use 
of  distinguishing  marks,  it  may  still  be  said 
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that  there  Is  nothing  to  show  that  the  mort- 
gagor did  not  hare  another  animal  with  the 
same  marks.  Whatever  the  minuteness  of 
detail,  It  would  always  be  necessary  to  nega- 
tlre  the  ownership  of  other  animals  of  the 
same  description.  It  Is  so  nearly  the  uni- 
versal rule  that  the  location  of  property  of 
this  kind  is  easily  ascertainable  from  the  fact 
of  ownership  that  we  think  a  statement  of 
the  town  or  farm  where  the  animal  Is  k^t 
ought  not  to  be  required  in  addition  to  sex, 
age,  and  color,  to  give  the  description  prima 
fade  yalldlty.  It  certainly  is  not  required 
by  the  rule  which  provides  that  the  descrlp- 
ti4w  shall  be  such  as  to  enable  a  stranger  to 
find  the  property  by  the  Inquiry  which  it  sug- 
gests; for,  If  one  mortgages  his  two  year 
old  red  heifer,  and  has  but  one  such  animal, 
the  description  contains  everything  necessary 
to  the  discovery  and  Identification  of  the 
property.  A  statement  of  the  location  of  the 
animal,  or  the  designation  of  special  marks, 
will  often  be  necessary  to  perfect  a  descrip- 
tion when  the  mortgagor  has  others  of  the 
same  sex,  age,  and  color;  but  we  think  a 
mortgage  ought  not  to  be  held  Invalid  for 
the  want  of  such  further  description,  unless 
It  am>ears  that  the  mortgagor  owned  other 
animals  answering  the  description  given.  To 
hold  otherwise  would  be  to  make  what  might 
be  a  necessary  matter  of  description  in  one 
case,  essential  to  the  validHy  of  a  mortgage 
in  an  cases.  It  was  said  in  Parker  r.  Chase, 
62  Vt  206,  20  AU.  198,  that,  while  a  descrip- 
tion need  not  be  enough  to  enable  one  to  find 
the  property  without  inquiry,  it  must  be  such 
as  to  indicate  the  line  of  inquiry,  and  fur- 
nish the  basis  of  identification.  This  does 
not  seem  to  indicate,  and  we  do  not  under- 
stand, that  a  description  must  come  as  near 
as  is  practicable,  in  the  drcamstances  of  each 
case,  to  making  extrinsic  evidence  unneces- 
sary. We  think  that.  If  any  description  oth- 
er than  a  statement  covering  sex,  age,  and 
color  is  needed  to  distinguish  the  mortgaged 
animals  from  others  owned  by  the  mort- 
gagor. It  should  be  made  to  appear  by  the 
production  of  extrinsic  evidence  in  impeach- 
ment of  the  mortgage.  It  not  appearing  that 
this  mortgagor  owned  more  than  one  cream- 
colored  four  year  old  mare,  we  hold  the  mort- 
gage sufficient.  Of  course.  It  Is  not  Intoided 
to  intimate  that  other  methods  of  deBcrlptt<m 
may  not  be  adopted,  which  might  render  un- 
necessary any  or  all  of  the  items  embraced 
in  the  description  now  passed  upon.  Judg- 
ment affirmed. 

TAFT,  J.,  dissents. 


CAMPBELL  T.  CAMP. 

(Supreme  Court  of  Vermont.    Washington. 
Oct  TVrm,  1896.) 

ABPLEVIN— FlEADINO — DUfDRHER. 

1.  Under   the   statute  (V.   S.  |   1471),  "not 
guilty"  1b  the  proper  general  issue  In  replevin. 


2.  A  notice  of  a  spedal  defense,  filed  with 
the  general  issue,  is  not  subject  to  demurrer, 
and  objection  to  its  sufficiency  can  only  be 
taken  on  the  offer  of  evidence  under  it. 

Exceptions  from  Washington  county  court; 
Start,  Judge. 

Action  in  replevin  by  Arthur^E.  Campbell 
against  H.  O.  Camp.  Judgment  for  defend- 
ant, and  plaintilC  brings  exceptions.  Af- 
firmed. 

John  W.  Gordon,  tor  plaintiff.  Richard  A. 
Hoar,  tvr  defendant 

ROWELL,  J.  TUa  is  replevin  for  70  bot- 
tles of  beer,  alleged  to  have  been  taken  by 
the  defendant,  as  deputy  sheriff,  from  the 
plaintiff's  store,  on  a  warrant  of  search  and 
seizure.  Plea,  not  guilty,  and  notice  of  jus- 
tification under  said  warrant  Both  the  plea 
and  the  notice  are  demurred  to. 

As  to  the  demurrer  to  the  plea,  the  statute 
provides  that  the  general  Issue  shall  be  Join- 
ed on  the  plea  of  not  guilty,  and  this  court 
has  held,  in  cases  just  like  this,  that  such 
a  plea  Is  good.  Town  of  PlaJnfield  v.  Batch- 
elder,  44  Vt  9;  Loop  v.  Williams,  47  Vt. 
407.  As  to  the  demurrer  to  the  notice.  It  Is 
suflldent  to  say  that  a  notice  Is  not  the  sub- 
ject of  demurrer.  If  Insufficient,  advantage 
must  be  taken  of  it  by  objecting  to  the  tes- 
timony offered  under  It  Judgment  afllrmed, 
and  cause  remanded. 


STATE  V.  BRUCE. 

(Supreme  Court  of  Vermont.    Washington. 
Oct  Term,  1896.) 

CaiMINAL   COMPLAIN'T— SUFFICIENCT  Or— NaMB  OF 

Person  Isjurbd. 
A  complaint  dmr^ng  that  a  defendant 
disturbed  the  peace  by  "threatening  to  strike, 
beat,  injure,  and  assaiilt  divers  and  sundry  per- 
sons," without  alleging  the  names  of  any  of 
them,  or  that  their  names  are  unknown,  is  bad 
on  demurrer. 

Exceptions  from  city  court  of  Barre. 
Fred  Bruce  was  convicted  of  disturbing  the 
peace,  and  brings  exceptions.     Reversed. 

Zed  S.  Stanton,  State's  Atty.  Richard  A. 
Hoar,  for  defendant 

ROWEMi,  J.  The  complaint,  which  is  de- 
murred to,  alleges  that  the  prisoner,  on  such 
a  day,  disturbed  the  peace  by  "threatening 
to  strike,  beat,  Injure,  and  assault  divers 
and  sundry  persons,"  etc.,  but  does  not  name 
any  of  them,  nor  allege  that  their  names 
were  unknown.  It  is  fundamental  in  the 
law  of  criminal  pleading  that  the  name  of 
the  person  injured,  or  against  or  upon  whom 
the  offense  is  committed,  must  be  stated.  If 
known.  The  reason  Is  that  thereby  the  of- 
fense is  more  certainly  identified,  and  made 
more  specific,  instead  of  being  left  general; 
the  i»-lsoner  is  better  enabled  to  make  his  de- 
fense, and  to  plead  his  conviction  or  acquit- 
tal in  bar  of  another  prosecution  for  the 
same  offense,  and  to  avoid  being  put  on  trial 
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for  an  offense  not  Intended  by  the  indlctora. 

1  Blsh.  New  Cr.  Proc.  g  571;  2  Hawk.  P.  C. 
c.  25,  8  71;  1  Chit  Cr.  Law,  *213.  Lord  Bl- 
lenborongh  eeja  that  the  convenience  of 
mankind  demands,  and  that  In  furtherance 
of  that  convenience  It  Is  the  duty  of  those 
who  administer  Justice  to  require,  that  the 
charge  should  be  specific,  In  order  to  grlve  to 
the  accused  notice  of  wliat  he  Is  to  c<mie 
prepared  to  defend  against.     Rex  v.  Perrott, 

2  Maule  &  S.  379,  380.  Suppose  the  prisoner 
■t  the  l>ar  to  have  been  engaged  In  several 
like  affrays  on  the  day  and  at  the  place  al- 
leged, bow  Is  he  to  know  which  one  this 
complaint  diarges  him  with?  In  an  infor- 
mation drawn  by  an  eminent  pleader  a  cen- 
tury ago  for  riotously  disturbing  the  i>eace 
by  breaking  Into  a  warehouse  where  "divers 
and  very  many  persons  were  assembled  and 
met  together,"  and  there  assaulting  them, 
the  names  of  some  of  the  persons  assembled 
are  stated,  and  the  names  of  the  others  are 
alleged  to  be  unknown.  So,  for  riotously  dls- 
tuibing  the  peace  by  breaking  Into  a  house 
and  assaulting  a  lodger,  the  name  of  the 
lodger  Is  stated.  2  Chit.  Cr.  Law,  502,  503. 
State  V.  Coffin,  B4  Vt.  25,  23  AtL  632,  relied 
upon  by  the  state,  Is  not  In  point.  The  acts 
there  alleged  as  constituting  a  breach  of  the 
peace  were  not  directed  against  any  one  In 
particular,  but  only  against  the  public  gen- 
erally. When  the  name  of  the  po'son  In- 
jured Is  not  known.  It  must  be  so  alleged,  to 
show  a  reason  for  not  stating  It.  And  the  al- 
legation mast  be  true  In  fact;  for,  if  false, 
it  is  Improper,  and  will  not  avail.  Rex  t. 
Walker,  3  Camp.  284,  and  note;  Com.  T. 
Blood,  4  Gray,  31,  33.  Whether  the  names 
of  third  persons  otherwise  connected  with 
the  offense  must  be  stated,  the  cases  do  not 
agree.  1  Blsh.  New  Cr.  Proc.  f  572.  In  State 
V.  Hover.  58  Tt  496,  4  Atl.  220,  It  was  held 
necessary  to  state  the  name  of  the  person 
of  whom  the  prisoner  solicited  a  risk  for  In- 
inirance  as  agent  of  a  company  not  author- 
ized to  do  business  In  the  state.  Judgment 
reversed,  demurrer  sustained,  complaint  ad- 
Judged  insufficient,  and  cause  remanded. 

TAPT,  J.,  did  not  sit;  the  respondent  being 
absent 


VILLAGE  OP  WEST  DERBY  v.  NEW- 
PORT CEMETERY  ASS'N. 

■Sapieme  Coort  of  Vermont.  Orleans.  Get 
Term,  18960 

Motion  roB  AppbaI/— Time  op  Fiuno. 

The  chancery  court  is  always  open  for  the 
purpose  of  filing  a  motion  for  appeal,  at  least 
natil  the  enrollment  of  the  decree,  under  V.  S. 
i  915,  providing  that  "for  aU  purposes  except 
the  final  hearing  of  a  cause  sucn  court  shall  be 
iliraTs  open  for  business,"  and  section  981,  pro- 
TidiBg  that  a  partr  may,  by  written  motion  filed 
at  the  term  in  which  a  final  decree  is  made,  ap- 
peal therefrom. 

Appeal  in  chancery,  Orleans  county;  Roes, 
Chancellor. 
Bill  by  the  village  of  West  Derby  against 


the  Newport  Cemetery  Association,  heard 
on  a  master's  report  There  was  a  decree 
for  the  orator,  and  defendant  moved  for  an 
appeal,  which  was  allowed.  The  orator 
moves  to  dismiss  the  appeal  for  want  of  Ju- 
risdiction.   Motion  overruled. 

E.  A.  Cook  and  J.  W.  Redmond,  for  orator. 
John  Young,  for  defendant 

TAFT,  J.  Tbis  cause  was  beard  upon  a 
motion  to  dismiss  an-  appeal  In  chancery  of  a 
case  heard  at  the  September  term,  1896, 'In 
Orleans  county.  The  Orleaas  county  court 
adjourned  on  the  17th  day  of  Septembo'. 
The  cause  was  heard,  and  a  final  decree  en- 
tered by  the  chancellor  prior  to  the  adjourn- 
ment Five  days  afterwards  the  defendant 
filed  his  motion  for  an  appeal.  Section  981, 
V.  S.,  provides  that  "a  party  may,  by  a  writ- 
ten motion  filed  at  the  term  In  which  a  final 
decree  is  made,  appeal  therefrom."  The  <w- 
ator  Insists  that  the  appeal  was  not  taken 
at  the  term.  Section  915,  V.  S.,  provides  that 
"for  all  purposes  except  the  final  hearing  of 
a  cause  such  court  shall  be  always  open 
for  business."  We  hold  that  one  of  the 
purposes  for  which  the  court  Is  always  open, 
at  least  until  the  enrollment  of  the  decree, 
is  the  filing  of  a  motion  for  an  appeal,  and 
that  In  this  case  the  appeal  was  regularly 
taken.  Whether  one  can  be  taken  after  a 
decree  Is  recorded  we  need  not  consider,  for 
In  this  case  It  was  taken  within  20  days  from 
the  time  the  final  decree  was  made,  and  the 
decree  could  not  be  recorded  until  after  the 
expiration  of  that  time.  This  holding  is  In 
accord  with  the  uniform  practice  which  has 
long  been  followed  In  this  state.  Motion  to 
dismiss  the  appeal  overruled,  and  cause  con- 
thtued. 


SPRAGUB  V.  FLETCHER. 

(Supreme  Court  of  Vermont    Rutland.    May 
Term,  1896.) 

Taxation— CoNSTiTCTioNAL  Law  —  Ikvbhtobt  — 
DsDUCTioy  FOR  Debts. 

1.  The  invasion  of  plaintiff's  rights  by  a  sale 
of  his  bank  stock  for  an  Illegal  tax  is  com- 
plete, so  as  to  render  the  tax  collector  liable, 
when  due  return  of  the  sale  is  made,  and  a 
certified  copy  thereof  served  upon  the  hank, 
though  the  stock  was  not  transferred  on  the 
bank  books,  because  plaintiff  himself  bid  It  In 
at  the  sale. 

2.  Acts  1892,  No.  17,  restricting  to  residents 
of  Vermont  the  right  to  deduct  from  personal 
taxes  on  account  of  debts  owing  by  the  tax- 
payer, as  anthoriied  by  Acts  1882,  No.  2.  g  12, 
IS  in  conflict  with  Const.  U.  S.  art.  4,  {  2,  pro- 
viding that  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  Immunities  of 
citizens  of  the  several  states. 

8.  The  fact  that  the  inventory  returned  by  a 
taxpayer  of  the  debts  for  which  he  claims  de- 
duction does  not  give  the  addresses  of  some  of 
the  creditors  does  not  authorize  the  listers  to 
reject  debts  as  to  which  all  proper  Information 
is  given. 

4.  A  taxpayer's  right  to  have  deducted  from 
his  taxable  personalty  the  amount  of  his  In- 
debtedness over  that  of  his  stock  and  bonds 
exempt  from  taxation  (Acts  1882.  No.  2,  {  12) 
is  not  impaired  by  the  fact  that  in  the  inven- 
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tory  he  lists  cerbain  stock  as  taxable,  instead 
of  "claimed  to  be  exempt,"  where  It  does  not 
appear  from  the  face  of  the  inventory  but  that 
suctk  stock  was  taxable,  and  the  value  of  his 
taxable  personalty  is  less  than  his  debts,  though 
such  stock  be  first  deducted  from  the  debts, 
and  the  listers  denied  the  deduction  solely  on 
anotlier  ground. 

Exceptions  from  Butland  county  court; 
Thompson,  Judge. 

Troyer  and  case  by  Nathan  T.  Sprague 
against  William  O.  Fletcber  for  the  sale  by 
dMendant,  as  tax  collector,  of  plalnticrs  bank 
Btodc.  There  was  judgment  on  a  verdict  di- 
rected for  plaintiff,  and  defendant  excepted. 
A£9nned. 

O.  A.  Prouty,  for  plaintiff.  Stewart  & 
Wilds  and  J.  O.  Baker,  for  defendant 


STABT,  J.  The  evidence  tended  to  show 
that  the  defendant  had  authority  to  collect 
several  taxes  that  were  assessed  against  the 
plaintiff  on  the  grand  list  of  the  town  of 
Brandon  for  the  year  1803;  that  he  duly  dis- 
trained, posted,  and  sold  the  bank  stock  de- 
clared for.  In  accordance  with  the  require- 
ments of  No.  11  of  the  Acts  of  18S2;  that 
the  plaintiff  purchased  the  same  at  the  official 
sale  thereof,  and  paid  therefor;  that  the  de- 
fendant made  due  return  of  his  proceedings, 
and  delivered  duly-attested  copies  thereof  to 
the  clerk  and  cashier  of  the  bank  issuing  the 
stock;  and  that  no  transfer  of  the  stock  was 
made  upon  the  txxrfcs  of  the  bank,  and  no 
certificate  of  transfer  issued.  At  the  close 
of  the  evidence,  the  defendant  insisted  that 
an  invasion  by  the  defendant  of  the  plaintiff's 
right  in  the  stock  had  not  been  shown,  and, 
upon  this  ground,  moved  for  a  verdict.  This 
motion  was  denied,  and  the  defendant  ex- 
cepted The  defendant  now  insists  that  the 
motion  should  have  been  granted,  because 
the  stock  was  not  transferred  upon  the  books 
of  the  bank,  and  a  certificate  of  transfer  is- 
sued to  the  plaintiff.  We  think  this  motion 
was  properly  denied. 

When  the  defendant  delivered  copies  of  his 
tax  warrants,  with  his  return  thereon  duly 
attested,  in  accordance  with  the  requirements 
of  No.  11  of  the  Acts  of  1882,  it  became  the 
duty  of  the  proper  officers  of  the  bank  to 
transfer  the  stock  upon  the  books  of  the  bank, 
and  issue  a  certificate  of  transfer  thereof  to 
the  purchaser  named  in  the  defendant's  re- 
turn. This  was  not  done,  because  the  stock 
then  stood  in  the  name  of  the  purchaser  upon 
the  books  of  the  bank.  There  was  no  occa- 
sion for  such  transfer  and  issue  of  a  certifi- 
cate. The  defendant's  return  showed  that 
the  plaintiff  became  the  purchaser  at  the  offl- 
oial  sale  of  the  stock,  and  his  title  was  per- 
fect without  such  transfer  and  certificate. 
The  defendant  could  not  transfer  the  stock 
upen  the  books  of  the  bank,  or  issue  a  certifi- 
cate of  transfer  thereof.  When  he  had  dis- 
trained it,  posted  It  for  sale  at  public  auction, 
offered  it  for  sale  to  the  highest  bidder,  sold 
it  to  the  plaintiff  G>ecauae  he  was  such  bid- 


der and  paid  therefor),  and  made  return  of 
his  doings  as  the  law  requires,  he  had  invaded 
the  plaintiff's  right  In  the  stock,  and  done 
all  he  could  to  divest  the  plaintiff  of  all  title 
to  it,  except  the  title  acquired  by  its  purchase 
from  him.  He  had  compelled  the  plaintiff 
to  become  the  purchaser  thereof,  or  submit 
to  having  his  stock  sold  to  a  stranger,  trans- 
ferred upon  the  books  of  the  bank,  and  a  cer- 
tificate of  transfer  thereof  issued,  whlcb 
would  place  It  beyond  his  reach  or  control  for 
a  time,  if  not  permanently,  or  to  institute 
legal  proceedings  to  prevent  such  sale  and 
transfer  thereof.  The  plaintiff  has  paid  the 
defendant  for  the  stock.  He  has  done  this, 
not  as  a  volunteer,  but  because  the  defend- 
ant, In  his  official  capacity,  by  invoking  the 
aid  of  the  law,  has  compelled  him  to  do  so, 
or  stay  tha  hand  of  the  defendant  by  resort 
to  equity  for  an  Injunction,  or  suffer  his  stock 
to  pass  out  of  his  control  to  an  extent  that 
would  for  a  time,  at  least,  deprive  him  of 
dividends  thereon,  and  preclude  him  from 
voting  and  participating  in  the  business  and 
management  of  the  affairs  of  the  bank  to  the 
extent  that  he  otherwise  would;  and  we 
think  this  was  such  an  invasion  of  the  plain- 
tiffs right  in  the  stock  as  was  held  action- 
able when  this  case  was  before  us  on  demur- 
rer to  the  declaration.  Sprague  r.  Fletcher, 
67  Vt  46,  30  AtL  693. 

The  plaintiff,  whose  domicile  was  in  Brook- 
lyn, N.  T.,  as  the  Jury  have  found,  claimed 
to  be  domiciled  in  Brandon,  Vt,  and  duly  re- 
turned to  the  listers  of  Brandon  an  Inventory 
of  his  personal  estate,  and  therein  claimed  a 
deduction  for  specified  debts  that  he  was  ow- 
ing, to  the  full  amount  of  the  appraised  value 
of  his  personal  estate.  The  listers  treated 
him  as  a  nonresident,  and,  in  accordance  with 
the  provisions  of  No.  17  of  the  Acts  of  1892. 
refused  to  make  the  deduction  to  the  extent 
claimed,  and  placed  his  pergonal  estate  in  the 
list  at  ?65,640;  and  this  sum  entered  Into  the 
list  on  which  the  taxes  in  question  were  as- 
sessed. The  court  below  held  that  this  stat- 
ute was  unconstitutional,  and  ordered  a  ver- 
dict for  the  plaintiff,  to  which  the  defendant 
excepted. 

SecUon  12  of  No.  2  of  the  Acts  of  18S2 
provides  that  listers.  In  making  up  the  lists 
of  the  several  taxpayers,  shall  deduct  from 
the  appraised  value  of  personal  estate  a  sum 
equal  to  the  excess,  if  any,  of  debts  o-wlns; 
by  such  taxpayer  over  the  aggregate  amount 
of  his  United  States  bonds  and  other  stocks 
and  bonds  exempt  from  taxation  by  the  laws 
of  this  state,  and  the  amotmt  of  his  deposits 
in  all  the  savings  banks,  savings  institutions, 
and  trust  companies  in  this  state  or  else- 
where, and  shall  take  1  p^  cent,  of  the  bal- 
ance as  the  list  o^  the  personal  estate  of  such 
taxpayer.  This  statute  is  genial,  and  was 
applicable  to  lists  of  nonresident  as  ■weil  as 
resident  taxpayers,  until  the  act  under  which 
the  listers  proceeded  was  passed;  and  It 
would  have  been  the  duty  of  the  Usters  to 
have  proceeded  under  It,  in  making  up  the 
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plaintiff's  list,  bat  for  tbe  later  statute,  wbicb 
was  enacted  aft^  tbe  statute  above  cited 
lud  b«en  in  force  some  10  years,  and  provides 
that  no  deduction  sliall  lie  made  for  debts 
owing  by  a  corporation  or  person  residing 
witliout  this  state,  and  doing  business  within 
this  state,  except  such  as  were  contracted  by 
reason  of  business  done  wltliin  this  state,  and 
which  are  in  excess  of  cash  on  hand  within 
and  without  this  state,  and  sums  due  without 
tlus  state  by  reason  of  business  done  within 
this  state.  Had  the  listers,  lu  making  up  the 
plaintifTs  list,  proceeded  under  the  statute 
first  enacted,  and  made  the  deductions  there- 
by authorized,  no  sum  for  personal  estate 
would  have  remained  for  taxation;  and  the 
plaintiff  would  have  been  exempt  from  taxa- 
tion to  that  extent.  This  statute  remains  in 
force,  and  under  it  a  resident  of  this  state  is 
entitled  to  a  deduction  from  the  appraised 
Tslue  of  bis  personal  estate  equal  to  all  debts 
owing  by  blm  in  excess  of  the  value  of  his 
nontaxable  bonds,  stocks,  and  deposits;  and, 
if  these  debts  equal  or  exceed  the  appraised 
value  of  his  personal  estate,  his  personal  es- 
tate is  exempt  ttom  taxation.  Under  the  lat- 
er statute,  this  right,  which  had  been  for  10 
years  extended  to  nonresidents  doing  busi- 
ness in  this  state,  is  taken  away;  and  the 
right  remains  Mily  to  a  resident  of  this  state. 
A  nonresident  doing  business  in  tills  state  Is 
allowed  a  deduction  from  the  appraised  value 
of  bis  personal  estate  for  only  such  debts  as' 
were  contracted  by  reason  of  business  done 
in  this  state,  and  these  are  diminished  by 
sums  due  to  him  without  this  state  by  rea- 
son of  business  done  in  tlUs  state,  and  cash 
on  hand  within  and  without  this  state  that 
may  be  the  proceeds  and  accumulations  of 
business  done  entirely  without  this  state. 
This  statute  provides  only  for  lists  of  non- 
residents, and,  because  the  plaintiff  was  a 
nonresident,  the  listers  proceeded  under  it, 
and  denied  tbe  claimed  deductions  In  making 
his  list,  and,  in  so  doing,  denied  to  him  an 
immunity  from  taxation  that  is  given  to  our 
own  citizens.  If  the  listers  had  made  the  de- 
duction from  the  valuation  of  the  plaintifTs 
personal  estate  that  is  allowed  to  residents, 
they  would  have  exempted  the  plaintitTs  en- 
tire personal  estate  from  taxation.  By  pro- 
ceeding under  the  statute  relating  to  nonresi- 
dents, tbe  listers  bare  assessed  the  plaintiff 
for  property  valued  at  $65,(>10  that  they 
would  have  exempted  from  taxation  if  the 
plaintiff  bad  been  a  resident  of  this  state. 
Tbe  effect  of  the  statute  Is  to  exempt  from 
taxation  all  tbe  personal  estate  of  a  resident 
of  this  state,  except,  the  excess  In  value  of 
such  estate  over  debts  owing  in  excess  of 
nontaxable  bonds,  stocks,  and  deposits,  and 
to  tax  a  nonresident's  property,  circumstan- 
ced the  same,  except  that  the  owner  resides 
oat  of  tbe  state;  and,  in  so  far  as  It  does 
tbls.  it  provides  an  immunity  from  taxation 
to  a  resident  that  it  denies  to  a  nonresident, 
iliscrimlnates  in  favor  of  a  resident  and 
against  a  nonresident,  and  denies  to  citizens 
37  A.— 16 


of  other  states  an  immunity  given  to  our  own 
citizens.  Such  dlacrimlnatloa  and  denial  U 
clearly  forbidden  by  the  constitution  of  tbe 
United  States,  which  provides  that  tbe  citi- 
zens of  each  state  shall  be  entitled  to  all  tbe 
privileges  and  immunities  of  citizens  of  the 
several  states.     Const.  U.  S.  art  4,  §  2. 

When  a  nonresident  obs^ves  laws  that 
are  enacted  with  a  view  to  regulate  the  con- 
duct and  action  of  our  citizens.  It  is  his  right 
and  privilege  to  have  bis  property,  situate  in 
this  state,  protected  under  our  laws  as  ef- 
fectually as  tbe  property  of  a  resident;  and 
If  his  property  Is  subject  to  taxation,  bur- 
dens, and  dimUiutlons  that  a  resident's  prop- 
erty, circumstanced  the  same,  is  exempt 
from,  his  property  is  not  thus  protected,  and 
he  is  denied  an  Immunity  under  our  law  that 
is  given  to  our  own  citizens.  A.  nonresident 
cannot  be  taxed  higher  for  personal  proper- 
ty, situate  in  this  state,  than  a  resident  own- 
ing like  property  under  like  circumstances, 
nor  can  he  be  compelled  to  pay  taxes  on 
such  property  if  like  property,  circumstanced 
the  same,  is  exempt  from  taxation  in  the 
liands  of  a  resident.  A  nonresident  conform- 
ing to  our  statute  relating  to  taxation  is  en- 
titled to  deductions  from  the  appraised 
value  of  his  personal  estate,  situate  in  this 
state,  for  debts  owing,  as  favorable  as  those 
given  to  a  resident;  and  he  Is  entitled  to  a 
mode  of  classl  11  cation  and  of  determination 
OS  to  what  sum  his  property  shall  be  placed 
In  the  list  at  for  tbe  purpose  of  taxation  that 
does  not  subject  him  to  taxation,  when  be 
would  be  exempt  therefrom  if  be  were  a  resi- 
dent of  this  state,  owning  like  property. 

Under  our  system  of  taxation,  when  a 
nonresident's  property  is  placed  in  the  grand 
list,  it  Is  there  for  all  purposes  of  taxation 
that  the  resident's  property  is  subject  to 
when  placed  in  the  list,  and  to  the  same  ex- 
tent The  list  Is  Increased  by  denying  de- 
ductions and  exemptions  and  dlmdnlsbed  by 
allowing  them.  Tbe  only  opportunity  to  dis- 
criminate is  In  making  up  the  list,  as  the 
rate  of  taxation,  or  percentage  of  tbe  grand 
list  for  residents  and  nonresidents,  Is  tbe 
same.  Therefore  discrimination  should  be 
avoided  in  tbe  method  of  making  up  the  list 
for  taxation.  A  mode  of  making  up  the 
grand  list  of  a  nonresident,  or  a  system  of 
classifying,  that  results  In  placing  bis  prop- 
erty in  the  grand  list  when  a  resident's  prop- 
erty, under  like  circumstances,  is  not,  or  Is 
placed  at  a  lower  valuation  by  reason  of  a 
deduction  from  its  appraised  value  that  Is 
not  allowed  to  a  nonresident,  subjects  the 
nonresident  to  a  greater  rate  of  taxation, 
and  to  the  payment  of  taxes  that  are  not 
exacted  of  a  resident  In  People  v.  Weaver, 
100  U.  S.  539,  it  is  held  that  a  statute  of  New 
York  which  permits  a  debtor  to  deduct  the 
amount  of  his  debts  from  tbe  valuation  of 
all  his  property,  including  moneyed  capital, 
except  his  bank  shares,  taxes  those  shares 
at  a  greater  rate  than  other  moneyed  cap- 
ital, and  Is  therefore  in  conflict  with  so  much 
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of  the  national  banking  act  as  pioyldes  that 
taxation  on  ebajres  of  national  banks  sball 
not  be  at  a  greater  rate  tban  Is  assessed  up- 
on other  moneyed  capital  In  the  hands  of  in- 
dividuals, and  void  as  to  the  shares  of  na- 
tional banks.  Mr.  Justice  Miller,  in  deliv- 
ering the  opinion  of  the  court,  said:  "It  can- 
not be  disputed— It  Is  not  disputed  here,  nor 
Is  It  denied  In  the  opinion  of  the  state  court- 
that  the  effect  of  the  state  law  is  to  permit  a 
citizen  of  New  Tork,  who  has  money  capital 
invested  otherwise  than  In  banks,  to  deduct 
from  that  capital  the  sum  of  all  his  debts, 
leaving  the  remainder  alone  subject  to  tax- 
ation, while  he  whose  mcmey  Is  Invested  in 
shares  of  bank  stock  can  have  no  such  de- 
ductions. Nor  can  it  be  denied  that.  Inas- 
much aa  nearly  all  the  banks  in  that  state 
and  In  all  others  are  national  banks,  the 
owner  of  such  shares  who  owes  debts  is  sub- 
jected to  a  heavier  tax  on  account  of  those 
shares  than  the  owner  of  moneyed  capital 
otherwise  Invested,  who  also  is  in  debt,  be- 
cause the  latter  can  diminish  the  amount  of 
his  tax  by  the  amount  of  his  indebtedness, 
while  the  former  cannot.  That  this  works 
a  discrimination  against  the  national  bank 
shares  as  subjects  of  taxation,  unfavorable 
to  the  owners  of  such  shares.  Is  also  free 
from  doubt  The  section  to  be  construed 
begins  by  declaring  that  these  shares  may 
be  'Included  in  the  valuation  of  the  personal 
property  of  the  owner,  In  assessing  taxes  Im- 
posed by  authority  of  the  state  within  which 
the  association  is  located.'  This  valuation, 
then,  is  part  of  the  assessment  of  taxes. 
It  Is  a  necessary  part  of  every  assessment 
of  taxes  which  is  governed  by  a  ratio  or  per- 
centage. There  can  be  no  rate  or  percentage 
without  a  valuation.  This  taxation,  says 
the  act,  shall  not  be  at  a  greater  rate  than 
is  assessed  on  other  moneyed  capital.  What 
is  it  that  shall  not  be  greater?  The  answer 
Is,  taxation.  In  what  respect  shall  It  be  not 
greater  than  the  rate  assessed  upon  other 
capital?  We  see  that  congress  had  in  Its  mind 
an  assessment,  a  rate  of  assessment,  and  a 
valuation;  and,  taking  all  of  these  together, 
the  taxation  on  these  shares  was  not  to  be 
greater  than  on  all  other  moneyed  capital. 
We  are  therefore  of  the  opinion  that  the 
statute  of  New  Tork,  as  construed  by  the 
court  of  appeals,  in  refusing  to  the  plain- 
tiff the  same  deduction  for  debts  due  by  him, 
from  the  valuation  of  bis  shares  of  national 
bank  stock,  that  It  allows  to  those  who  have 
moneyed  capital  otherwise  invested,  is  In 
conflict  with  the  act  of  congress." 

By  our  statute,  the  method  of  ascertain- 
ing at  what  sum,  if  any,  the  personal  es- 
tate of  a  nonresident  shall  be  placed  in  the 
list  for  general  taxation,  Is  so  radically  dif- 
ferent from  the  method  of  ascertaining  like 
facts  for  the  purposes  of  a  resident's  list 
that  It  subjects  the  nonresident  doing  busi- 
ness in  this  state,  and  having  personal  es- 
tate situate  In  this  state,  and  owing  debts 
not  contracted  by  reason  of  business  done 


In  tblB  state,  to  taxation  that  he  would  be 
exempt  from  as  a  resident  of  this  state,  or 
to  a  higher  rate  of  taxation.  By  making  the 
plaintiff's  list  under  the  statute  In  question. 
Instead  of  the  statute  relating  to  lists  of 
residents,  he  was  denied  an  Immunity  from 
taxation  given  to  our  own  citizens,- an  im- 
munity that  he  claimed,  and,  by  bis  In- 
ventory, placed  himself  in  a  position  to  be 
heard  In  respect  to  and  insist  upon.  The 
legislature  may  have  power  to  provide  a 
method  for  making  up  the  grand  list  of  a 
nonresident  that  differs  from  the  method 
of  making  up  the  Ust  of  a  resident,  and  to 
classify  property  for  the  purposes  of  taxa- 
tion. If  the  purpose  of  the  different  method 
and  classification  is  to  secure  uniformity  of 
taxation,  and  they  have  a  tendency  to  secure 
It;  but  It  has  not  the  power  to  deny  to  a 
nonresident  a  deduction  which  Is  allowed  a 
resident,  that  has  the  effect  to  place  his 
property  In  the  list  for  taxation,  and  ex- 
empt like  property  of  a  resident,  circum- 
stanced the  same,  except  that  It  Is  owned 
by  a  resident  Such  legislation  denies  to 
citizens  of  other  states  privileges  and  Immuni- 
ties of  citizens  of  this  state.  We  do  not  give 
to  the  words  "privileges  and  Immunities" 
the  effect  and  meaning  lnt«ided  by  the  f ram- 
ers  of  the  constitution,  nor  the  meaning  they 
fairly  Import,  unless  we  give  to  the  citizens 
of  all  the  states  the  same  benefits  and  ad- 
vantages of  acquiring  and  holddng  property, 
and  having  the  same  protected,  as  we  give 
our  own  citizens.  If  we  subject  their  prop- 
erty to  taxation  and  burdens  from  which  tht 
property  of  our  citizens  is  exempt,  we  dis- 
criminate against  them  in  a  manner  forbid- 
den by  the  federal  constitution. 

In  Ward  v.  Maryland,  12  Wall.  418.  the 
state  Imposed  a  blgher  license  tax  upon  a 
nonresident  than  upon  a  resident  for  the 
privilege  of  selling  goods  by  sample,  and  it 
was  held  that  the  act  was  void  under  the 
second  section  of  the  fourth  article  of  the 
federal  constitution.  Mr.  Justice  ClIfTord. 
In  speaking  of  "privileges  and  immunities." 
says:  "Beyond  doubt,  those  words  are  words 
of  very  comprehensive  meaning;  but  it  wlU 
be  sufficient  to  say  that  the  clause  plalnly 
and  unmistakably  secures  and  protects  the 
right  of  a  citizen  of  one  state  to  pass  into 
any  other  state  of  the  Union,  for  the  pur- 
pose of  engaging  In  lawful  commerce,  trade, 
or  business,  without  molestation;  to  acquire 
personal  property;  to  take  and  hold  real 
estate;  to  maintain  actions  in  the  courts  of 
the  state;  and  to  be  exempt  from  any  high- 
er taxes  or  excises  than  are  Imposed  by 
the  state  upon  its  own  citizens.  Comprehen- 
sive as  the  power  of  the  states  Is  to  lay  and 
collect  taxes  and  excises,  It  Is  nevertlicless 
clear.  In  the  Judgment  of  the  court,  that  the 
power  cannot  be  exercised  to  any  extent  In 
a  manner  forbidden  by  the  constitution: 
and,  inasmuch  as  the  constitution  provides 
that  the  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  Immunities  of 
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citizens  of  the  seTeral  states,  It  follows  that 
the  defendant  might  lawfully  sell,  or  offer 
or  expose  for  sale,  within  the  district  de- 
scribed in  the  Indictment,  any  goods  which 
the  i>ennanent  residents  of  the  state  might 
stU  or  offer  or  expose  for  sale,  In  that  dis- 
trict, without  being  subjected  to  any  high- 
er tax  or  excise  than  that  exacted  by  law 
of  such  permanent  residents.  Important  as 
these  provisions  have  been  supposed  to  be, 
still  It  is  clear  that  they  would  become  com- 
paratlvely  valueless  If  It  should  be  held  that 
each  state  possesses  the  power  in  laying 
taxes  for  the  support  of  Its  own  government 
to  discriminate  against  the  dtlzens  of  every 
other  state  of  the  Union." 

In  WHey  t.  Parmer,  14  Ala.  627,  it  Is  held 
that  the  statute  of  the  state,  taxing  the  slaves 
of  a  nonresident  at  double  the  amount  at 
which  those  of  a  resident  were  taxed,  was 
nnconstltutional. 

In  BHss'  Petition,  63  N.  H.  135,  It  is  held 
that  a  state  cannot  refuse  a  peddler's  license 
10  a  citizen  of  another  state,  asked  for  upon 
the  same  terms  that  It  grants  licenses  to  Its 
own  dtlzens.  The  conrt  said:  "Hie  state  pow- 
er of  taxation  cannot  discriminate  against  the 
citizens  of  other  states.  The  equality  of  priv- 
ileges and  immunities  guarantied  by  the  fed- 
eral constitution  to  the  citizens  of  each  state 
exempts  them  from  any  higher  taxes  than 
the  state  Imposes  npon  her  own  citizens." 

In  State  v.  Lancaster,  63  N.  H.  267,  it  Is 
held  that  an  act  requiring  nonresidents  to 
procure  a  Hcense  for  the  sale  of  trees  and 
shrubs  which  residents  of  the  state  are  per- 
mitted to  sell  without  license  Is  In  ccmtraven- 
tion  of  the  federal  constitution. 

In  McGuIre  v.  Parker,  32  La.  Ann.  832,  it  is 
tidd  that  a  state  law  requiring  the  payment 
ft  $25  per  month  by  every  nonresident  selling 
iHtods  by  sample,  as  a  traveling  salesman.  Is 
unconstitutional. 

In  OUver  v.  Washmgton  MlUs,  11  Allen, 
280,  it  is  held  that  a  tax  upon  the  shares  of 
nonresident,  and  not  npon  those  of  resident, 
(■tockholders  in  domestic  corporatlODS,  is  void, 
as  a  discrimination  against  the  citizens  of  an- 
other state.  In  the  course  of  the  opinion,  the 
(-ourt  said:  "We  are  unable  to  see  how  it 
can  be  supported  consistently  with  that  pro- 
vision of  the  constitution  of  the  United  States 
which  secures  to  the  citizens  of  each  state  all 
the  privileges  and  Immunities  of  citizens  of 
the  several  states.  •  •  •  It  is  obvious  that 
the  power  of  a  state  to  Impose  different  and 
greater  burdens  or  Impositions  oa  the  prop- 
erty of  citizens  of  other  states  than  on  the 
same  property  belonging  to  Its  own  subjects 
would  directly  conflict  with  this  constitutional 
provirion.  By  exempting  its  own  citizens 
from  a  tax  or  excise  to  which  citizens  of  other 
Mates  were  subject,  the  former  would  enjoy 
immnnlty  of  which  the  latter  would  be  de- 
prived. Such  has  beea  the  judicial  interpre- 
tation of  this  clause  of  the  constitution  by 
i-onrts  of  Justice  In  which  the  question  has 
arisen." 


In  Town  of  Farmlngton  ▼.  Downing,  decid- 
ed by  the  supreme  court  of  New  Hampshire 
in  1893,  reported  in  30  Atl.  315,  the  plaintiff 
assessed  a  tax  on  50  shares  of  the  capital  stock 
of  the  Farmlngton  Natimial  Bank,  located  in 
the  plaintiff  town.  The  defendant  was  a 
resident  of  Massachusetts,  and  claimed  that 
the  shares  were  not  liable  to  taxation  because 
of  his  Indebtedness.  The  court,  in  delivering 
the  opinion,  said:  "For  taxable  purposes, 
Downing's  national  bank  stock  Is  to  be  treat- 
ed as  money  on  hand  or  at  interest;  and,  If  he 
had  been  a  resident  of  this  state,  the  excess 
only  of  the  valne  of  the  stock  ova  his  In- 
terest-bearing Indebtedness  would  have  been 
taxable;  and,  as  the  value  of  the  stock  did 
not  exceed  the  amount  of  his  Indebtedness,  it 
would  not  have  been  taxable.  The  taxable 
value  of  the  shares  is  not  determined  by  the 
residence  of  the  owner.  If  tlie  stock  was  not 
taxable  to  Downing  as  a  citizen  of  New 
Hampshire,  it  was  not  taxable  to  him  as  a 
citizen  of  Massachusetts.  The  imposition  of 
a  higher  tax  upon  him  as  a  citizen  of  Massa- 
chusetts than  he  would  be  obliged  to  pay  as 
a  citiisen  of  this  state  would  be  in  conflict  wtth 
the  provision  of  the  federal  constitution  that 
the  citizens  of  each  state  shall  be  entitled  to 
the  privileges  and  Immunities  of  citizens  of 
the  several  states." 

In  People  v.  Barker,  141  N.  T.  118,  36  N. 
E.  1073,  relied  upon  by  the  defendant.  It  Is 
held  that  the  New  York  statute  does  not  au- 
thorize a  deduction  of  debts  from  sums  In- 
vested In  business  in  that  state  by  nonresi- 
dents. In  this  holding,  the  court  only  gave  a 
construction  to  the  New  York  statute,  and  did 
not  consider  or  decide  whether  the  statute  de- 
nied to  a  nonresident  an  Immunity  guarantied 
by  the  federal  constitution,  'nierefore  the 
case  is  not  an  authority  upon  the  question  we 
have  under  consideration.  The  New  York 
statute  only  provides  that  sums  invested  by 
nonresidents  in  business  shall  be  taxed,  while 
our  statute  subjects  all  property  of  a  nonresl 
dent,  situate  In  this  state,  to  taxation  to  the 
same  extent  that  a  resident's  property  Is 
taxed,  and  denies  a  deduction  to  a  nonresident 
tha;t  Is  given  to  a  resident. 

The  plaintiff  claimed  to  be  a  resident  of  this 
state,  and  sought  to  place  himself,  for  the 
purposes  of  taxation,  upon  the  same  ground 
that  a  resident  Is  placed.  By  bis  Inventory, 
he  returned  his  property  for  taxation  to  the 
same  ext«it  he  would  have  been  required  to 
do  had  he  been  a  resident  of  this  state.  He 
returned  his  chattels,  cash  on  hand,  notes, 
mortgages,  leases,  sums  due  to  him  from  par- 
ties residing  within  and  without  this  state, 
taxable  and  nontaxable  bonds,  stocks,  etc. 
He  answered  all  interrogatories  in  the  Invm- 
tory,  and  complied  with  all  laws  respecting 
taxation  that  are  applicable  to  residents,  and 
insisted  upon  the  same  immunity  from  taxa- 
tion that  our  statute  gives  to  them.  It  was 
his  right  to  have  the  Indebtedness  set  forth 
In  his  Inventory  considered  by  the  listers;  and 
If  found  bona  flde,  and  that  be  had  complied 
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mtih  the  law  that  a  resident  must  cottnply 
with  to  be  entitled  to  a  deduction  for  debts 
owing,  he  was  entitled  to  hare  the  excess  of 
such  Indebtedness  over  his  nontaxable  bonds, 
stocks,  and  deposits  deducted  from  the  ap- 
praised value  of  hia  personal  estate.  Had 
this  been  done,  no  sum  for  personal  estate 
would  have  remained  for  taxation,  and  hla 
personal  estate,  situate  In  this  state,  would 
liave  been  exempt  from  taxation.  This  right 
was  denied  Ulm.  The  listers  refused  to  con- 
sider his  indebtedness,  and  denied  this  exemp- 
tion from  taxation,  because  he  was  a  nonresi- 
dent, and.  In  so  doing,  denied  to  him  an  im- 
munity from  taxation  that  is  given  by  our 
statute  to  resid^its  of  this  state.  This  was 
the  denial  of  a  right  guarantied  by  the  fed- 
-eral  constitution,  and,  because  of  this  denial, 
the  aaseasments  against  him  must  be  held  for 
naught 

The  defendant  Insists  that  the  listers  prop- 
erly refused  the  deduction  claimed  for  debts 
owing,  because  the  plaintiff  did  not  give  suffi- 
cient Information  as  to  the  residence  of  the 
parties  to  whom  be  was  indebted,  and  because 
be  gave  his  stock  in  the  Sprague  JNatlonal 
Bank  in  answer  to  interrogatory  14,  when  he 
should  have  given  it  in  answer  to  interroga- 
tory 19.  It  was  clearly  the  duty  of  the  plain- 
itltf.  If  he  claimed  deductions  for  debts  owing, 
to  famish,  by  his  Inventory,  such  information 
as  would  enable  listers  to  determine  whether 
he  was  entitled  to  such  deductions;  and  we 
think  he  has  done  so.  He  gave  the  residence 
of  persons  to  whom  he  was  Indebted  with  suffi- 
cient definiteness,  and  the  amount  owing  to 
each  to  an  amount  exceeding  the  value  of  his 
taxable  and  nontaxable  personal  estate.  This 
information,  if  the  Indebtedness  was  bona 
fide,  was  sufficient  to  enable  the  listers  to  de- 
termine that  his  indebtedness  exceeded  bis  en- 
•tira  personal  estate  by  many  thousand  dollars; 
and  the  fact  that  he  named  other  persons  to 
whom  he  was  indebted,  without  giving  the 
places  of  their  residence,  did  not  Justify  the 
listers  in  refusing  to  consider  his  Indebtedness 
to  parties  whose  residence  was  given.  Inter- 
roEiatory  19  of  the  Inventory  was  as  follows: 
"What  amount  of  stocks  and  bonds,  claimed 
to  be  exempt  from  taxation  under  the  laws 
of  this  state,  was  owned  or  held  by  you  on 
the  first  day  of  April,  1893?"  To  this  inter- 
rogatory the  plaintiff  answered,  "None."  In- 
terrogatory 14  was  as  follows:  "What  stock 
in  banks,  trust  compaoies,  and  other  corporar 
tions  in  this  state  (except  what  is  exempt  in 
manufacturing  and  railroad  corporations  In 
this  state)  was  owned  or  held  by  yon  on  the 
first  day  of  April,  1898?"  In  answer  to  this 
interrogatory  the  plaintiff  gave  in  his  stock  in 
the  Sprague  National  Hank  as  taxable  prop- 
erty. Instead  of  claiming  it  as  exempt,  In  an- 
swer to  interrogatory  19,  as  he  might  liave 
done  if  the  bank  issuing  the  stock  was  locat- 
ed without  this  state;  but  no  one  was  wronged 
by  this.  The  listers  had  no  reason  to  com- 
plain, and  they  did  not.  They  did  not  deny 
tL  deduction  because  the  Inventory  waa  not 


full  and  complete,  but  beeause  they  adjudged 
that  the  plaintiff  was  a  nonresident.  They 
knew  from  the  inventory  that  the  plaintiff 
had  this  stock.  It  wiU  be  noticed  that  imer- 
rogatory  19  called  uiwn  the  plaintiff  u>  state 
what  amount  of  stocks  he  clailnied  to  be  ex- 
empt from  taxation  under  the  laws  of  thiii 
state.  He  was  under  no  duty  to  claim  that 
his  bank  stock  was  exempt,  when  he  had  re- 
turned It  as  taxable  property  in  answer  to  in- 
terrogatory 14.  It  does  not  appear  from  ttie 
inventory  where  the  bank  In  which  he  owned 
stock  was  located.  If  it  was  located  in  tbis 
state,  it  was  his  duty  to  return  it  as  taxable 
property  In  answer  to  iuterrogatory  14.  .Vs 
the  plaintiff  was  circumstanced  In  re<ii>ect  lo 
assets  and  liabilities,  it  could  make  no  differ- 
ence whether  his  bank  stock  was  deducted 
from  his  indebtedness,  or  bis  indebtedness  de- 
ducted from  his  bank  stock,  as  by  either 
method  no  sum  for  personal  estate  would  re- 
main for  taxation. 

The  defendant  requested  the  court  to  in- 
struct the  Jury  that  the  plaintiff  was  not  en- 
titled to  any  deduction  as  claimed  by  him  if 
be  willfully  misrepresented  and  underestimat- 
ed the  value  of  the  Sprague  National  Bank 
stock  h)  his  inventory.  This  request  was 
properly  denied,  unless  the  plaintiff  placed  a 
value  upon  this  stock  In  his  inventory,  and 
the  evidence  tended  to  show  that  he  willfully 
misrepresented  and  undervalued  his  stock.  It 
does  not  appear  from  the  defendant's  excei>- 
tlons,  nor  from  the  plaintitTs  Inventory,  that 
the  plaintiff  placed  any  value  upon  his  stock. 
It  appears  that  some  figures  were  placed  op- 
posite the  shares  of  stock,  and  erased;  but 
by  whom  they  were  placed  there,  or  when 
erased,  whether  before  or  after  the  delivery  of 
the  Inventory,  does  not  appear.  It  does  not 
appear  from  the  defendant's  exceptions,  or 
from  any  evidence  to  which  our  attention  has 
been  called,  that  the  evidence  tended  to  show 
that  the  plaintiff  wiUfully  made  any  misrep- 
resentations respecting  the  value  of  his  stock, 
by  his  inventory  or  otherwise. 

The  defendant  claims  that,  if  the  tax  on  the 
p««onal  estate  is  invalid,  the  judgment  should 
be  reversed,  and  that  the  plaintiff  should  have 
relief  only  in  respect  to  taxes  assessed  ut>ou 
his  personal  estate,  as  deductions  for  debts 
owing  do  not  extoid  to  real  estate.  In  re- 
spect to  this  claim  it  js  sufficient  to  say  that  it 
does  not  appear  from  the  defendant's  excep- 
tions that  any  of  the  taxes  in  question  wi-re 
assessed  upon  the  plaintitTs  real  estate.  Judg- 
ment affirmed. 


STEVENS  V.  GIBSON. 

(Supreme  Court  of  Vermont.     Bennington. 
Oct.  Term.  1896.) 

Bills  ani>  Notes— PLEADiNo—GuARAirrT. 
1.  An  allegation  In  a  plea  by  one  of  the  joint 
makers  of  a  note,  in  an  action  thereon,  that 
he  signed  without  any  consideration,  will  bo 
construed  as  an  averment  oniy  that  he  re- 
ceived none  of  the  money  loaned  on  the   note. 
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where  tiie  plea  farther  alleges  that  the  loan 
was  to  the  other  signers,  that  defendant  aigned 
as  a  guarantor,  and  that  the  loan  was  made 
with  that  understanding. 

2.  A  guaranty  to  pay  a  note  when  due  if  the 
principal  debtors  do  not,  is  absolute,  and  does 
not  require  notice  to  charge  the  guarantor. 

Exceptions  from  Bennington  county  court; 
Slart,  Judge. 

Assumpsit  by  Rena  M.  Stevens  against  J. 
E.  Gibson  in  the  common  counts  and  a  spe- 
cial count  on  a  promissory  note.  A  demur- 
rer to  a  special  plea  in  bar  was  sustained, 
and  defendant  excepted.     Affirmed. 

The  note  reads  as  follows:  "$300.  Cam- 
den, N.  Y.,  Oct.  27,  1893.  One  year  after 
date,  I  promise  to  pay  to  the  order  of  Mrs. 
Vf.  T.  Stevens  five  hundred  doltars,  at  Cam- 
den, N.  Y.  Value  received,  with  interest.  E. 
W.  Gibson.  A.  L.  Gibson.  J.  E.  Gibson. 
R.  F.  Fargo."  Mrs.  W.  T.  Stevens  is  the 
plaintiff.  The  plea  reads  as  follows:  "That 
said  note  was  given  to  the  said  plaintiff  by 
£.  W.  Ofbson  and  A.  L.  Gibson,  makers 
thereof,  for  a  certain  sum  of  money,  to  wit, 
the  sum  of  five  hundred  dollars  then  loaned 
to  them  by  the  plaintiff,  and  for  their  sole 
use  and  benefit,  to  wit,  at  Camden,  in  the 

state  of  New  Yorlt,  to  wit,  on  the day 

,  1888,  as  was  well  known  to  the  plain- 
tiff ai  the  time  she  so  loaned  the  same  and 
received  said  note;  that  this  defendant  sign- 
ed his  name  to  said  note  with,  and  at  the 
request  of,  the  said  plaintiff  and  said  E.  W. 
Gibson  and  A.  L.  Gibson,  who  also  signed  it 
without  any  consideration  whatever  there- 
for, as  was  well  known  to  the  plaintiff  at 
the  time  she  loaned  said  money  and  received 
said  note;  and  this  defendant  signed  the 
same  at  the  request  of  the  plaintiff  and  the 
aaid  Gibsons  as  aforesaid,  to  guaranty  and 
as  a  guarantor  to  the  plaintiff  that  he  would 
pay  said  note  when  it  became  due  If  they 
did  not,  as  was  well  known  to  said  plaintiff 
when  she  received  the  same  and  loaned  said 
money,  and  she  did  receive  said  note  and 
loan  said  money  with  that  understanding; 
that  at  the  time  said  note  became  due,  to 
wit,  on  the  2701  day  of  October,  1863,  and 
for  a  long  time,  to  wit,  for  one  year  and 
more,  thereafter,  said  B.  W.  and  A.  L.  Gib- 
son were  possessed  of  a  large  amount  of 
property,  and  more  than  sufficient  to  satisfy 
said  note  besides  what  was  exempt  from  ex- 
ecution, and  whicn  property  was  located  and 
situate  in  Camden,  New  York,  where  they 
and  the  plaintiff  then  resided  and  still  re- 
side, and  this  defendant  then  resided  and 
i^iU  resides  In  Bennington,  Vermont;  and 
said  note  then  and  during  that  time  could 
have  been  collected  from  said  property  ot 
the  said  E.  W.  and  A.  L.  Gibson  in  due 
course  of  law,  as  the  plaintiff  well  knew; 
and  no  demand  was  made  on  said  E.  W.  and 
A.  L.  Gibson  or  on  the  defendant  or  K.  L. 
Fargo,  the  other  person  who  signed  said  note, 
for  the  payment  of  said  note  when  It  be- 
came due,  and  no  notice  was  given  by  the 
plaintiff,  «r  any  one  In  her  behalf,  to  this 


defendant  when  it  became  due  that  it  had 
not  been  paid;  nor  did  this  defendant  know 
or  have  notice  from  the  plaintiff,  or  from  any 
one,  for  the  space  of  one  year  and  more  after 
said  note  became  due,  that  said  note  had 
not  'been  paid;  and  at  the  time  this  defend- 
ant first  knew  said  note  bad  not  been  paid 
the  said  B.  W.  and  A.  U  Gibson  were  en- 
tirely insolvent,  and  ever  since  have  beei^ 
and  still  are,  and  said  note,  or  any  p«rt 
thereof,  could  not  at  any  time  since  then, 
end  cannot  now,  be  collected  of  them  or 
from  their  property." 


Barber  &  Darling,  for  plaintiff. 
&  Bates,  for  defendant. 


Batchelde* 


ROWBLiL,  J.  The  note  In  suit  reads,  "1 
promise  to  pay,"  and  Is  signed  by  four,— two- 
Gibsons  other  than  the  defendant,  and  Far- 
go. On  the  face  of  it,  the  note  is,  in  legal 
effect,  joint  and  several,  and  the  signers  are 
makers.  But  the  defendant  seeks  by  hl» 
plea  to  stand  as  a  conditional  guarantor^ 
damnified  for  want  of  notice  of  the  princi- 
pals' default.  If  the  plea  Is  construed  to  al- 
lege that  the  defendant  signed  the  note  with- 
out any  consideration  whatever,  as  he  con- 
tends it  should  be,  It  Is  repugnant,  as  It  also 
alleges  that  he  signed  it  at  the  request  of  the 

'  plaintiff  and  the  other  Gibsons,  "to  guaranty 
and  as  a  guarantor  to  the  plaintiff  that  he 

L  would  pay  said  note  when  It  became  due  if 
they  did  not,"  and  that  the  plaintiff  received 

I  the  note  and  loaned  the  money  with  that  un- 
derstanding.    This  Is  certainly  a  sufficient 

I  consideration  to  support  the  defendant's  un- 
dertaking.    But  when  a  pleading  Is  capable- 

'  of  different  meanings,  it  clashes  with  no  rule- 

I  of  construction  to  construe  it  in  the  sense- 
in  which  the  pleader  must  be  understood  to 
have  construed   it,   supposing  him   to  have- 

I  intended    It    to    be    conslistent    with    Itself. 

1  Royce  V.  Maloney,  58  Vt.  4S1,  -145,  5  Atl.  39S> . 
Applying  this  rule.  It  Is  clear  that  the  plead- 
er meant  that  the  defendant  signed  without 
consideration.  In  that  he  received  none  of 
the  money  for  which  the  note  was  given; . 
for  the  plea  alleges  that  the  money  was  loan- 
ed to  the  other  Gibsons,  and  was  for  thelr- 
sole  use  and  benefit,  to  the  knowledge  of  the- 
pialntiff,  when  she  made  the  loan  and  to<^' 
the  note. 

The  next  question  Is  whether  the  guaranty- 
set  up  Is  conditional  or  absolute.  The  de- 
fendant claims  toat  it  is  conditional,  and 
relies  largely  on  Sandford  v.  Norton,  14  Vt. 
228,  to  show  it.  That  case  seems  not  to  have 
been  very  fully  reported.  It  shows  that  the- 
defendant  offered  to  prove  by  parol  that  aft- 
er the  note  passed  from  the  payee's  hands, 
and  before  It  became  due,  he  put  his  name- 
on  the  back  of  it  as  guarantor  for  the  maker 
to  Raymond,  pursuant  to  an  agreement  theni 
made  between  them  without  the  concurrence 
of  the  maker;  but  the  terms  of  that  agree- 
ment are  not  stated,  except  that  the  court 
says  In  the  opinion  that,  if  the  testimony  of- 
fered was  credited,  the  defendant  was  in  no- 
Digitized  by  vjOOQIC 


246 


37  ATLANTIC   RBPORTBB. 


(Vt. 


sense  a  Joint  maker,  but  merely  a  collateral 
guarantor,  and  undertook  to  pay  the  note  If 
the  maker  did  not.  But  In  Sylvester  v. 
Downer,  20  Vt.  355,  Judge  Redfleld,  who  de- 
livered the  opinion  In  Sandford  v.  Norton, 
says  that  judgment  was  reversed  In  that 
case  because  the  court  excluded  the  testi- 
mony offered  to  show  that  at  the  time  the 
defendant  put  his  name  on  the  back  of  the 
note  he  was  understood  to  assume  only  the 
obligation  of  a  common  indorser,  and  there- 
fore was  entitled  to  demand  and  notice.  He 
says  he  presided  at  the  next  trial,  and  ad- 
mitted the  testimony,  and  that  the  plaintiff 
obtained  a  verdict  by  showing  demand  and 
notice.  The  case  went  to  the  supreme  court 
from  that  trial,  and  Is  reported  In  17  "Vt  285. 
Williams,  C.  J.,  who  delivered  the  opinion 
then,  said  it  was  to  be  taken  that  the  testi- 
mony established  that  the  defendant  was 
not  a  maker  nor  a  guarantor,  but  an  Indorser. 
So  that  case  is  not  much  In  point  for  the  de- 
fendant In  this  case;  but  Noyes  v.  Nichols, 
28  Vt.  159,  is  much  in  point  against  him. 
The  language  of  the  guaranty  there  was,  "I 
will  be  accountable  to  you  for  all  his  con- 
tracts or  agreements,  as  you  and  he  may 
agree;  and,  in  case  he  does  not  fulfill  them 
as  agreed,  I  win  guaranty  the  payment  there- 
of." This  was  held  to  be  an  absolute  guar- 
anty. The  court  said  that  the  addition  of 
the  words,  "in  case  he  does  not  fulfill  them 
as  agreed,"  did  not  atter  the  nature  of  the 
undertaking,  nor  Impose  any  duties  on  the 
plaintiffs  that  would  not  exist  without  them, 
and  that  demand  and  notice  were  not  neces- 
sary. That  guaranty  and  this  are  alike  In 
legal  effect.  Judgment  affirmed,  and  cause 
remanded. 


TBRRYBBRRT  t.  WOODS. 

(Supreme  Court  of  Vermont.    Bennington.    Oct. 
Term.  1886.) 

PATVBNT— BWRDBN  OP  PROOF— IMSTRUCTIOJIS. 

A  defendant  pleading  payment  does  not 
cast  the  burden  of  diiprovmg  such  payment  on 
pUintifl  by  introducing  in  evidence  a  receipt,  and 
hence  is  not  entitled  to  an  instruction  that  the 
receipt.  If  genuine,  was  prima  facie  evidence,  and 
cast  the  burden  on  plaintiff  to  diaprove  payment. 

Exceptions  from  Bennington  county  court; 
Start,  Judge. 

Assumpsit  In  the  common  counts  by  Emma 
Terryberry  against  Edward  D.  Woods.  Pleas, 
general  Issue,  payment,  and  offset.  There  was 
Judgment  on  a  verdict  for  plaintiff,  and  de- 
fendant excepted.    Affirmed. 

The  plaintiff  sought  to  recover  fl.OOO  and 
interest,  which  she  claimed  the  defendant  bad 
collected  for  her,  and  failed  to  pay  her  on  re- 
quest. The  verdict  was  for  the  full  amount. 
The  defendant  claimed  that  he  had  paid  $500 
on  one  occasion  to  the  plaintiff  herself,  and 
$230  on  another  occasion  to  the  plaintiCTs 
mother  for  the  plaintiff,  and  Introduced  re> 
ceipts  for  such  payments,  purporting  to  be 
signed  by  the  plaintiff  and  her  mother  re- 


spectively. The  plaintiff  denied  the  pay- 
ments and  the  giving  of  the  receipts,  but  di^l 
not  deny  the  genuineness  of  the  signatures. 
The  defendant  requested  the  court  to  cliarg'? 
—First,  "if  the  plaintiff  signed  the  receipt  for 
five  hundred  dollars,  it  is  prima  facie  proof 
that  she  received  the  money  from  the  defend- 
ant, and  the  burden  of  proof  Is  on  the  plaitf- 
tiff  to  show  that  the  defendant  did  not  pa; 
the  five  hundred  dollars  as  he  claims,"  ami, 
second,  "if  the  plaintiff's  motlier  signed  the 
receipt  for  two  hundred  and  fifty  dollars,  the 
burden  of  proof  is  on  the  plaintiff  to  show  that 
the  defendant  did  not  pay  the  money  expre!<s- 
ed  therein  to  her."  The  court  declined  to 
charge  In  accordance  with  either  request,  but 
told  the  Jury  that  the  burden  was  upon  the 
defendant  to  prove  the  allegation  of  payment. 
No  exception  was  taken  to  the  charge  as  given. 

P.  S.  Piatt,  for  plaintiff.  Batchelder  & 
Bates,  for  defendant. 

TAFT,  J.  The  burden  of  proving  a  fact  al- 
leged in  a  Judicial  proceeding  Is  upon  the  per- 
son making  the  allegation,  and  this  burden  of 
proof,  as  It  Is  called,  never  changes,  but  re- 
mains upon  the  alleging  party  throughout  the 
trial.  As  the  testimony  upon  the  trial  Is  in- 
troduced, the  weight  of  the  evidence  may  vary 
from  side  to  side,  but  the  burden  of  proof  re- 
mains upon  the  one  making  the  allegation. 
The  defendant  pleaded  payment,  and  by  so 
doing  assumed  the  burden  (tf  proving  It.  The 
defendant  was  not  entitled  to  binding  instruc- 
tions upon  a  portion  of  the  evidence  applicable 
to  a  single  question.  The  request  was  prop- 
erly denied.  The  instructions,  as  giv«i,  are 
not  In  question.    Judgment  affirmed. 


STATE  V.   WARNER. 
(Supreme  Court  of  Vermout.     Franldin.     Oct. 

Term.  1895.) 

Criminal  Law— Evidksck— Trial — Isstroctioss 

— Appbai. — Motion  in  Ebkor— Mattbks 

NOT  Apparbnt  of  Record. 

1.  Failure  to  charge  the  Jury  to  disregard  im- 
proper evidence  cannot  be  assigned  aa  error,  in 
the  absence  of  an  exception. 

2.  Where  the  stale's  attorney  testified  that 
defendant  had  made  certain  statements  to  hint, 
which  he  denied  on  the  stand,  the  attorney's 
statement,  in  his  argument,  that  a  man  who 
wonld  make  such  denial  would  stop  at  notbins. 
was  not  error. 

S.  Where  the  state's  attorney  testified  thst 
defendant  bad  made  certain  material  admissions 
to  him,  which  defendant  denied,  an  instruction 
tlint,  if  there  was  any  doubt  as  to  what  passo-l 
bet>Ye(.'U  tlie  parties,  defendant's  version  must 
be  adopted,  was  properly  refused. 

4.  On  appeal  a  motion  in  arrest  of  senteno- 
and  to  set  aside  the  verdict  cannot  be  heard  03 
affidavits,  without  any  findings  of  facts  of  the 
trial  court. 

Exceptions  from  Franklin  county  court;  Ty- 
ler, Judge. 

Joseph  Warner  was  convicted  of  aa  assault 
with  Intent  to  ravish,  and  excepts.    Affirmet. 

The  claim  of  the  prosecution  was  that  thc 
respoodent  committed  the  assault  upon  a  girl 
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of  el^t  years  in  a  shed.  The  state's  attorney 
testified  that  the  respondent,  while  In  jail,  >id- 
mitted  to  him  that  he  was  with  the  girl  in  the 
sbed.  The  respondent,  upon  the  stand,  denied 
that  he  waa  In  the  shed,  and  denied  that  he 
made  the  admission.  In  argnment,  the  state's 
Attorney,  referring  to  the  contradiction,  said, 
"I  do  not  think  a  man  who  will  go  on  the 
stand  and  make  the  contradictions  this  man 
made  will  stop  at  anything,— even  so  heinous 
as  the  crime  charged  against  him  here  to-day." 
To  this  remark  the  respondent  was  allowed  an 
exception.  After  verdict  the  respondent  moved 
that  sentence  be  arrested  and  the  verdict  set 
aside  on  the  ground  that,  before  the  Impanel- 
ing of  the  Jury,  the  state's  attorney  had  misled 
the  respondent's  counsel  Into  the  belief  that 
be  would  not  be  used  as  a  witness  upon  the 
«ub]ect  of  the  respondent's  admission  to  him, 
in  consequence  of  which  they  omitted  to  chal- 
lenge certain  talesmen  who  would  have  been 
objectionable  as  former  neighbors  of  tbe 
state's  attwney;  and  on  the  ground  that  they 
bad  been  deceived  as  to  wliat  his  testimony 
would  be,  by  reason  whereof  they  failed  to 
object  seasonably  to  the  state's  attorney's  evi- 
dence; and  on  the  ground  that  the  counsel  for 
the  prosecution,  in  his  closing  argument,  made 
nnwarronted  statements  of  fact,  and  unjustly 
contrasted  the  characters  of  the  state's  attor- 
ney and  the  respondent.  AfUdavlts  were  filed 
in  support  of  tbe  motion.  The  motion  was  de- 
nied, and  the  respondent  allowed  an  excep- 
tion to  the  denial,  "if  entitled  thereto  as  a  mat- 
ter of  law." 

Isaac  N.  Chase,  State's  Atty.  0.  Q.  Austin, 
for  respondent. 

MUNSON,  3.  The  mother  of  the  child  al- 
leged to  have  been  assaulted  was  called  to 
establish  the  fact  that  an  Immediate  complaint 
was  made.  In  spite  of  the  efforts  of  counsel 
and  court,  and  evidently  from  a  failure  to  com- 
prehend the  limit  of  admissibility,  she  Inter- 
jected some  Improper  statements  regarding  the 
complaint.  But  the  only  part  of  her  testimony 
covered  by  an  exception  was  a  direct  aflSrma- 
tlve  answer  to  the  question  whether  tbe  child 
complained  of  having  been  lUtreated  by  any- 
body. The  respondent  also  excepted  to  what 
tbe  court  charged  in  regard  to  this  testimony, 
but  his  present  contention  Is  that  the  jury 
should  have  beoi  told  to  disregard  the  Improper 
portions  of  It  There  was  no  error  in  the 
charge,  as  given,  for  the  court  referred  to  the 
testimony  merely  as  evidence  that  a  complaint 
was  made.  The  respondent  cannot  complain 
of  the  omission  referred  to,  for  there  was  no 
exception  to  a  failure  in  that  respect.  He 
would  undoubtedly  have  bad  tbe  benefit  of 
such  an  instruction  If  It  had  been  suggested. 

The  child  claimed  that  the  assatdt  was  made 
In  one  of  several  sheds  In  a  certain  locality, 
and  the  state  produced  a  witness* who  testified 
that  he  examined  these  sheds  just  after  the 
axMiult  was  alleged  to  have  been  committed, 
and  found  In  one  of  them  the  tracks  of  a  m.an 
•ind  child.     The  court  was  clearly  Jutjiitied  in 


referring  to  this  as  an  Item  of  testimony  bear- 
ing upon  the  Issue. 

The  state's  attorney  testified  to  certain  ma- 
terial statements  of  the  respondent,  which  the 
latter  denied  having  made.  In  commenting 
upon  this  denial  in  his  argument  to  the  Jury, 
tbe  states  attorney  said,  in  substance,  that 
a  man  who  would  do  that  would  stop  at  noth- 
ing. This  argument  was  based  upon  tbe  tes- 
timony, and  cannot  be  held  a  legal  error.  Tbe 
attorney  had  a  right  to  argue  upon  the  sup- 
position that  his  own  testimony  might  be 
found  true,  and  that  of  the  respondent  a  delib- 
erate perjury.  Nor  was  the  respondent  en- 
titled to  a  charge  that,  if  there  was  any  doubt 
as  to  what  passed  between  him  and  the  state's 
attorney,  his  own  version  must  be  adopted. 

The  respondent  filed  a  motion  in  arrest  of 
sentence,  and  that  the  verdict  be  set  aside. 
The  motion  was  based  upon  matters  outside 
the  record,  and  was  supported  by  affidavits. 
The  case  comes  up  with  the  alBdavits  attach- 
ed to  the  motion,  and  without  any  finding  of 
facts  by  the  court.  A  motion  In  arrest  can  be 
sustained  only  for  matters  apparent  of  record. 
Walker  v.  Sargeant,  11  Vt  327.  A  motion  to 
set  aside  a  verdict  will  not  be  heard  in  this 
court  on  affidavits.  Mullln  v.  Rowell,  SO  Vt 
301.  Judgment  that  respondent  takes  nottiing 
by  his  exceptions. 

TAI-T,  J.,  did  not  sit 


PICTORIAL  LEAGUE  v.  NELSON. 

(Supreme  Court  of  Vermont.    Chittenden.    Oct 
Term,  1896.) 

AOTiox   OM   Wbittbs    Costkact— EvinENCB    o» 

costbmporaseous  pirol  aorekmbnt — 

Appeal— Hakmi-ess  Ekkok. 

1.  In  an  action  on  a  written  order  for  adver- 
tising cuts  to  be  sent  by  plaintiff,  which  did  not 
specify  the  quality  of  tbe  cuts,  it  was  error  to 
admit  evidence  that  plaintiff's  agent  should  send 
specimeu  samples. 

2.  It  was  also  error  to  admit  evidence  that  the 
agent,  on  the  same  day,  procured  orders  from 
oSiers  in  the  same  place,  and  made  similar  rep- 
resentations in  regard  to  samples,  where  the  or- 
der had  on  the  margin  the  statement,  signed  by 
plaintiff  and  tlie  agent  that  "the  proprietors  are 
not  responsible  for  any  agreements  not  appear- 
ing on  the  face  of  this  contract." 

3.  Tbe  error  in  receiving  such  evidence  was 
not  harmless  where  the  court  made  findings  to 
the  etlect  that  plaintiff  did  not  famish  sample 
sheets  as  represented  by  the  agent,  and  therefore 
defendant  had  no  opportunity  to  select  the  cuts. 

Exceptions  from  city  court  of  Burlington; 
Uussell,  Judge. 

Action  by  the  Pictorial  League  against  Hen- 
ry J.  Nelson,  tried  by  the  court  without  a 
jury.  There  was  a  judgment  for  defendant 
and  plaintiff  appeal.^.  Reversed  and  remanded. 

•  Powell    &    Powell,    for    plaintiff.      B.    B. 
Brown,  for  defendant. 

ROSS,  C.  J.  The  action  is  to  recover  for 
cuts  furnished  in  accordance  with  a  written 
contract  dated  .\pril  24, 1894,  and  for  a  breach 
of  the  contract  by  the  defendant.  The  con- 
tract Is  In  the  form  of  an  order,  and  Is  as  fol- 
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lows:  "The  Pictorial  League,"  etc.  "Gentle- 
men: Please  furnish  the  undersigned  wtth 
one  cut  and  reading  matter  semimonthly  to 
iUustrale  the  furniture  and  draperies  business 
In  the  city  of  Burlington,  state  of  Vermont, 
only,  for  the  term  of  one  year  from  com- 
mencement, for  which  I  agree  to  pay  to  your 
order,  at  New  York,  the  sum  of  one  dollar 
and  postage  for  each  cut,  at  the  end  of  the 
month,"  etc.  This  order  was  signed  by  the 
defendant.  The  order  was  procured  by  an 
agent  of  the  plaintiff.  On  the  margin  of  the 
order  was  the  following:  "The  holder  of  this 
blank  Is  authorized  to  receive  orders  for  the 
Pictorial  League.  The  proprietors  are  not 
responsible  for  any  agreements  not  appearing 
on  the  face  of  this  contract"  This  was 
aigned  by  the  proprietors  and  agent.  The 
plaintiff  mailed  the  defendant  four  cuts,  which 
he  refused  to  use,  and  directed  them  to  can- 
cel his  order.  This  order  Is  a  written  con- 
tract on  the  part  of  the  defendant,  which 
could  not  be  enlarged,  varied,  nor  contradict- 
ed by  parol  testimony  of  what  transpired  at 
the  time  of  its  execution.  Daggett  v.  John- 
son, 48  Yt.  345. 

Against  the  plaintiff's  exception,  the  defend- 
ant was  allowed  to  give  evidence  tending  to 
show  that  upon  the  occasion  of  giving  the 
order,  and  before  It  was  given,  the  agent  rep- 
resented that  there  would  be  sent  by  thie 
plaintiff  to  the  defendant,  each  time,  before 
the  cut  was  sent  him,  a  sample  sheet  contain- 
ing not  less  than  ten  sampies,  from  which  he 
could  select  one,  and  the  cut  for  that  sample 
would  then  be  sent  to  him;  that  the  plaintiff 
did  not  perform  this  representation  of  the 
agent,  but  sent  cuts  which  the  defendant  did 
not  want,  and  which  were  Inferior  to  the  sam- 
ple exhibited  by  the  agent.  This  was  error. 
It  was  allowing  a  further  stipulation  resting 
(n  parol,  made  contemporaneously,  to  be  add- 
ed to  the  written  contract  The  order  does 
not  specify  the  quality  of  the  cuts  to  be  for- 
nisbed.  If  the  plaintiff  was,  at  the  date  of 
the  contract,  «xecuting  cuts  of  a  spect&c 
quality  only,  whether  It  could  furnish  cuts  of 
lower  quality  Is  not  a  question  raised  nor 
considered.  If  the  pladntiff  was  then  making 
cuts  of  different  qualities,  whether  a  latent 
ambiguity  might  not  arise  is  not  a  question 
raised  by  the  exceptions,  nor  considered. 

Against  the  like  exception  of  the  platotlff, 
the  defendant  was  permitted  to  show  that  the 
agent,  on  the  same  day,  procured  orders  from 
persons  In  Burlington,  engaged  in  other  kinds 
of  business,  and  made  similar  representations 
in  regard  to  forwarding  sample  sheets.  This 
was  clearly  error.  The  plaintiff  had  given 
notice  by  what  was  upon  the  margin  of  the 
order,  that  the  agent  was  not  authorized  to 
bind  it  by  any  representations  not  embodied 
In  the  terms  of  the  onler.  Hence  neither  the 
defendant  nor  the  other  persons  from  whom 
he  procured  similar  orders  could  treat  tlie 
agent  as  authorized  to  make  any  representa- 
tions or  stipulations  which  would  bind  the 
plaintiff.  unlf«s  the  same  were  embraced  In 


the  written  otAese.  Moreover,  the  stipulations 
which  a  party  may  agree  to  In  making  a  sale 
to  other  persons  has  no  necessary  or  legal  tend- 
ency or  relevancy  to  show  that  he  made  the 
like  stipulations  In  selling  the  like  article  tp 
the  defendant  although  the  sales  were  made 
nearly  concurrently.  This  subject  is  fully 
considered  In  Aikoi  ▼.  K^mison,  58  Yt  605. 
6  AU.  767. 

The  defendant  contends  that  these  errors 
are  rend»*ed  immaterial  by  the  findings  of 
the  city  court.  This  contention  is  not  main- 
tainable. From  the  statement  In  the  excep- 
tions, it  appears  that  the  city  court  used 
this  testimony,  erroneously  received,  in  mak- 
ing Its  flndlngs  "that  the  representations  were 
made  by  the  plaintiff's  agent  and  that  the 
defendant  gave  the  order  relying  upon  ihem, 
and  that  the  plaintiff  has  never  compiled  with 
the  terms  of  the  contract,  and  furnished  such 
cuts  as  the  defendant  bad  a  right  to  demand." 
This  evidently  means  that  tbe  plaintiff  did 
not  furnish  sample  sheets  as  represented  by 
the  agent,  and  therefore  the  defendant  had 
no  opportunity  to  select  the  cuts.  Hence  the 
cnts  furnished  were  not  such  as  he  had  a 
right  to  demand.  Judgment  reversed,  and 
cause  remanded. 


6RBG6  et  al.  v.  BBANB. 

(Supreme  Court  of  Yemiont     Addison.     Oct. 
Term,  1895.) 

Bakk    Cbsok — Presrntation— DiLiOBKCB — Ques- 
tion or  Law. 

1.  Where  there  Is  no  excuse  for  delay,  the 
payee  of  a  check  drawn  on  a  bank  in  another 
place  must  forward  it  by  mail  to  the  bank's 
domicile  on  the  day  after  he  receives  it  and 
his  local  agent  must  present  it  the  day  after 
it  reaches  him  by  due  course  of  mail. 

2.  After  the  facts  are  found,  what  consti- 
tutes due  diligence  in  presenting  a  check  for 
payment  is  a  question  of  law. 

Xixc^tlons  from  Addison  county  court; 
Ross,  Chief  Judge. 

General  assumpsit  by  the  firm  of  Ore^  & 
Co.  against  J.  H.  Bean&  Defendant  pleaded 
the  general  issue,  payment,  and  notice  of  spe- 
cial matter.  There  was  a  trial  by  the  court 
Plaintiffs  had  Judgment  and  defendant  ex- 
eats.   Reversed. 

Button  &  Button  and  Stewart  A  Wilds,  for 
plaintiffs.  W.  W.  Ryder  and  W.  H.  Bliss, 
for  defendant 

MVNSON,  J.  The  plaintiffs  claim  to  recov- 
er tlie  amount  of  a  check  drawn  on  their  fla- 
vor by  the  defendant  on  S.  M.  Dorr's  Sons, 
private  bankers  at  Bristol,  Yt.,  and  mailed 
them  In  payment  of  an  Indebtedness.  The 
check  was  received  by  the  plaiatiffs  at  their 
place  of  bnslness  in  Trumansborg,  N.  T.,  on 
the  9th  of  Angnst,  and  was  forwarded  on  the 
same  day  to'the  First  National  Bank  of  Itha- 
ca, N.  T.,  for  collection.  On  the  10th  of  Au- 
guist  the  bank  at  Itluica  mailed  the  check  for 
collection  to  its  reserve  agent  the  Fourth  Nar 
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tional  Bank  of  New  Torit  City.  This  bonk 
received  it  on  the  11th  of  August,  and  on  the 
12th  mailed  It  for  collection  to  the  Merchants' 
National  Bank  of  Burlington,  one  of  the 
banks  tbroogh  which  It  made  Its  collections 
in  Vermont.  The  13th  was  Sunday.  The 
BniUngbm  bank  received  the  check  on  the 
morning  of  the  14th,  at  an  hoar  which  did  not 
pamit  of  its  being  sent  to  Bristol  by  the 
morning  mall  of  that  day.  The  banking 
tionse  of  S.  M.  Dorr's  Sons  closed  its  doors  on 
the  14th,  at  10  o'clock  in  the  forenoon.  It  is 
found  that  24  hours  is  required  for  the  trans- 
mission of  mall  between  Tnunansburg  and 
Bristol;  and,  in  the  absence  of  any  statement 
as  to  the  hours  of  departure  and  arrival,  it 
most  be  assumed  from  this  general  finding 
tbat  a  letter  mailed  in  Tmmansburg  to  a  cor- 
reqwodent  in  Bristol  would  be  received  on  the 
Mowing  day.  There  is  no  special  finding  in 
regard  to  mails  from  Ithaca,  but  it  is  evident 
from  its  location  and  connections  that  it  Is 
\titliln  the  facts  found  in  regard  to  Trumans- 
borg.  It  appears  then  that,  if  the  Ithaca 
bank  had  mailed  the  check  directly  to  some 
one  hi  Bristol,  it  would  have  been  received 
on  the  nth,  and  would  have  been  presented 
by  the  12th,  and  paid.  No  claim  inconsistent 
with  tills  view  is  made  in  argument  It  Is 
found  that,  in  collecting  a  check  in  the  usual 
Tsy,  the  payee  deposits  it  in  a  local  bank,  and 
that  the  local  bank  sends  It  to  its  reserve 
banlc  in  Boston,  New  York,  Albany,  or  Troy, 
and  that  the  reserve  bank  sends  it  to  its  cor- 
rt'spondent  bank  nearest  the  bank  on  which 
the  check  is  drawn,  and  that  the  correspond- 
ent bank  sends  it  to  the  drawee.  It  is  found, 
however,  that  In  some  cases  a  reserve  bank 
receiving  a  check  for  collection  sends  it  direct- 
ly to  the  bank  on  which  It  Is  drawn;  but  it 
U  also  found  that,  if  this  course  had  been 
liursued  In  the  present  instance,  the  check 
n-oald  not  have  reached  Bristol  in  due  course 
«(  mail  until  aft«:  the  suspension.  It  is  fur- 
ther found  that,  in  collecting  this  check,  the 
Iilalntiffs  pursued  the  usual  and  ordinary 
course,  and  that  there  was  not  In  that  course 
any  unusual  or  unnecessary  delay. 

The  plalntitrs  claim  that  the  finding  of  the 
court  below  that  this  check  was  forwarded 
for  coUectloa  in  the  usual  way  is  conclusive 
upon  the  qnestlon  of  diligence.  But  this  can- 
not be  so,  unless  It  be  considered  that  any 
change  of  method  which  grows  into  a  settled 
practice  of  its^  works  a  modification  of  the 
law.  It  can  hardly  be  claimed  that  custom 
Is  so  exclusively  the  test  of  diligence  that  the 
adoption  of  a  partlcnlar  practice  by  any  class 
of  business  men  leaves  nothing  for  the  deter- 
mination of  the  court  Wben  the  custom  of 
one  period  has  resulted  in  the  adoption  of  a 
deOoite  legal  rule,  the  development  of  a  new 
custom  will  not  effect  a  modification  of  the 
rule  In  advance  of  Judicdal  sanction.  The 
case  shows  the  manner  In  which  this  check 
was  forwarded  for  presentment,  and,  when 
tbe  facts  are  fonnd,  due  diligence  is  a  ques- 
tion of  law.    The  rule,  in  Its  most  general 


statement,  requires  the  payee  of  a  check  to 
present  it  for  payment  with  reasonable  dili- 
gence. But  the  law  goes  further  than  this 
general  statement,  and  determines  what  rea- 
sonable dili);ence  is  under  ordinary  circum- 
stances. When  the  case  presents  only  the 
simple  facts  of  time,  location,  and  stated 
means  of  communication,  the  question  of  lia- 
bility is  to  be  determined  by  an  application  of 
the  more  definite  rule.  It  Is  only  when  the 
case  presents  special  circumstances  which  are 
claimed  to  warrant  further  d^ay  that  tbe 
court  Is  left  without  other  guidance  than  tbe 
general  requirement  This  case  discloses  noth- 
ing in  the  na4:ure  of  an  excuse  for  delay. 

It  is  well  settled  that  a  check  must  be  pre- 
sented to  the  bank  on  which  It  Is  drawn  if  the 
bank  be  in  the  same  place  with  the  holder,  or 
forwarded  by  mail  If  the  bank  be  In  another 
place,  by  the  n«ct  secular  day  after  It  is  re- 
ceived, and  that  the  depositing  of  the  check 
In  a  local  bank  for  collection  does  not  give 
the  holder  the  benefit  of  an  additional  day. 
So  this  check  was  forwarded  neither  earlier 
nor  later  than  the  law  required;  and  the' 
controversy  Is  confined  to  the  question  wheth- 
er it  was  forwarded  In  the  proper  manner. 
As  presented  by  the  findings,  the  question  is 
whether  the  local  bank  was  Justified  In  for- 
warding the  check  through  Its  New  Tork 
correspondent  The  defendant  sustained  n» 
harm  from  the  course  taken  by  the  New 
York  bank  in  sending  It  to  Burlington.  It  is 
said  In  Daniel  on  Negotiable  Instruments 
that,  when  the  payee  receives  a  check  from 
tbe  drawer  in  a  place  distant  from  the  place 
where  the  bank  on  which  It  is  drawn  is  lo- 
cated. It  will  be  sufficient  If  he  forward  it  by 
poet  to  some  person  In  the  latter  place  on 
the  next  secular  day  after  It  Is  received,  and 
if  the  person  to  whom  it  is  thus  forwarded 
present  it  for  payment  on  the  day  after  it  has 
reached  him  by  due  course  of  mail.  If  this 
be  accepted  as  a  correct  statement  of  tbe  rule. 
It  would  seem  not  to  permit  the  collection 
throtigU  a  correspondent  so  remote  as  to  delay 
the  presentment  a  day  beyond  the  time  so 
allowed.  It  is  true  that  the  rule  is  sometimes 
stated  to  be  that  the  check  should  be  forward- 
ed for  presentation  on  the  day  after  it  is  re- 
ceived, and  that  the  agent  to  whom  It  is  for- 
warded must  in  like  manner  present  It,  or  for- 
ward It  on  the  day  after  he  receives  it.  This 
phraseology  might  seem  to  coittemplate  the 
collection  of  a  check  by  means  of  several 
agents.  But  statements  regarding  the  for- 
warding of  a  check  by  successive  holders  will 
ordinarily  be  found  to  refer  to  checks  drawn 
for  the  purpose  of  being  put  in  drculatlon, 
or  to  questions  arising  between  Indorser  and 
Indorsee  where  a  check  given  in  payment  has 
been  diverted  from  its  prefer  use.  State- 
ments applicable  to  such  cases  must  not  be 
taken  to  Indicate  that  the  requirement  of  dili- 
gence, as  between  payee  and  drawer,  will 
be  satisfied  by  a  regular  transmission  upon 
successive  days,  if  an  Improper  number  of 
agents  be  employed. 
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The  rule  Is  ordinarily  stated  to  be  tbat  the 
l)ayce  or  the  local  bank  receirlng  k  for  col- 
lection must  forward  it  directly  to  the  place 
of  payment  It  is  said  in  Bylea  on  Bills  that 
the  bank  receiving  it  for  collection  cannot 
postpone  the  time  of  presentment  by  circulat- 
lug  it  through  agents  or  branches  of  the 
bank.  In  Moule  v.  Brown,  4  Bing.  N.  C.  206, 
the  right  of  a  branch  office  of  the  plaintiff 
bank  to  send  through  the  home  oiUce,  in  ac- 
cordance with  the  custom  of  the  bank,  was 
considered  and  denied.  We  do  not  find  that 
any  modification  of  the  rule  as  before  stated 
has  been  recognized  in  recent  cases.  In  Bank 
V.  MiUer,  37  Neb.  500,  06  N,  W.  10ft4,  the 
question  was  as  to  the  liability  of  the  payee 
on  his  Indorsement  to  the  bank.  The  check 
was  deposited  on  Sattnrday,  the  3l8t  day  of 
May,  and  was  drawn  on  a  bank  located  at 
Courtland,  27  miles  distant  from  the  bank  of 
deposit,  and  accessible  by  two  dally  mails. 
On  receiving  the  check,  the  Bank  of  Wymore 
mailed  it  to  a  bank  in  St.  Joseph,  Mo.,  for 
collection,  and  this  bank  mailed  it  to  a  bank 
In  Omaha  for  collection,  and  the  latter  bank 
mailed  It  to  the  bank  on  which  it  was  drawn. 
The  court  said  the  evidence  did  not  show  that 
this  method  of  presentment  was  in  accord- 
ance with  any  custom  of  bankers,  but  said, 
further,  that,  if  such  a  custom  had  been 
shown,  it  would  not  have  rdieved  the  bank 
from  liability.  Without  undertaking  to  lay 
down  any  general  rule,  the  court  said  that, 
in  this  case.  Tuesday,  June  3d,  would  have 
been  a  reasonable  time  within  which  to  make 
presentment.  This  was  in  accordance  with 
the  rule  as  stated  by  Daniel.  In  Oifford  r. 
Harden,  88  Wis.  538,  tiO  N.  W.  lO&l,  a  cbedE 
Indorsed  by  the  defendant  was  delivered  to 
the  plaintiff's  agent  at  Dousoiou  on  July  17th, 
and  was  at  once  mailed  to  the  plaintiff  at 
New  Richmond,  who  received  it  on  the  18th, 
and  at  once  delivered  it  to  a  local  bank  tot 
collection.  This  bank  had  no  correspondent 
in  Milwaukee,  and  immediately  mailed  tlie 
check  to  its  correspondent  in  Chicago.  From 
Clilcago  It  was  forwarded  to  Milwaukee,  and 
presented  on  the  21st.  If  the  check  had  been 
sent  directly  to  Milwaukee  from  New  Rich- 
mond, it  would  have  arrived  in  time  for  pres- 
entation on  the  20th,  and  would  have  been 
paid.  The  trial  court  held  that  sending  the 
check  for  collection  by  way  of  Chicago  was 
not  reasonably  diligent,  and  directed  a  verdict 
for  defendant.  On  appeal  the  judgment  was 
sustained,  the  court  saying  that,  when  the 
defendant  delivered  the  check  at  Dousman, 
be  had  a  right  to  expect  that  the  plaintiff  or 
his  agent  would  present  it  for  payment  with- 
in a  reasonable  time,  instead  of  which  It  was 
sent  to  New  Richmond,  several  hundred  miles 
northwest  of  Milwaukee,  and  then  sent  hack 
through  Milwaukee  to  Chicago,  and  from 
there  returned  to  Milwaukee.  The  court  then 
stated  bow  a  check  should  be  forwarded  and 
presented  in  such  cases,  its  rule  correspond- 
ing to  tbnt  given  by  Daniel.  The  rule  is  sim- 
ilarly stated  in  Holmes  v.  Roe,  62  Mich.  190, 
■JS  N.  W.  864.     In  Kirst  Nat.  Bank  of  Grafton 


▼.  Buckhannon  Bank,  90  Md.  475,  31  AU.  302. 
the  plaintiff  bank,  located  at  Grafton,  W.  Va.. 
received  on  the  12th' of  January,  In  payment 
of  a  balance  due  it,  a  check  on  J.  J.  Nichol- 
son &  Sons,  of  Baltimore,  and  on  the  same 
day  forwarded  It  for  collection  to  its  cor- 
respondent bank  in  Philadelphia.  The  Phil- 
adelphia bank  received  it  on  the  13tb,  an<l 
at  once  mailed  it  to  its  correspondent  bank 
in  Baltimore.  This  bank  received  it  on  the 
14tb,  and  presented  it  to  the  drawee  on  the 
same  day.  The  court  sustained  this  present- 
ment, on  the  groimd  that  the  Grafton  bank, 
having  sent  out  the  check  one  day  sooner 
than  was  necessary,  had  it  in  Baltimore  for 
presentment  on  the  day  required,  notwith- 
standing its  transmission  through  Philadel- 
phia. We  think  that  if  this  rule  of  commer- 
cial law,  stated  in  the  various  text-books,  an<l 
affirmed  by  these  recent  cases,  is  to  be  modi- 
fled  In  derogation  of  the  rights  of  drawers 
of  checks,  it  should  be  done  by  legisIatlT>> 
enactment  Judgment  reversed,  and  judg- 
ment for  defendant. 

TAFT,  J.,  did  not  sit 

NOTE.  The  disposition  of  this  case  was  madi- 
known  dnrinfc  thp  xeseion  of  the  Ipcrislature,  and 
No.  38,  Acts  18S)(],  was  then  passed. 


In  re  WELCH'S  WILIi. 
FIELD  V.  HUBBARD. 

(Sapreme  Court  of  Vermont    Addison.    Oct. 

Term,  1896.) 

Appsai.    from    Fhob&te   Cocrt— Sbcukitt    rou 

COHTS— PlEADIXO— JUBT  TRIAL. 

1.  A  county  court  has  no  authority,  on  an  ap- 
pen!  from  an  order  of  the  probate  court  direct- 
inK  |ia.vinent  of  a  legacy,  based  on  a  petition  filp<l 
iu  audi  court,  to  require  the  petitioner  to  give 
security  for  costs. 

2.  In  anch  case  a  plea  filed  by  the  appellant  in 
the  county  court,  merely  denying  that  the  pe- 
titioner a  the  person  designated  as  legatee  in  tb<- 
will,  is  insufficient;  the  whole  queation  beXor- 
the  probate  court,  aa  to  what  diauoaition  ahouM 
be  made  of  the  legacy,  being  brought  to  the  coun- 
ty court  for  determination  by  the  appeaL 

3.  Such  a  case  is  in  the  nature  of  an  equitable 
proceeding  in  rem,  and,  where  it  might  be  im- 
poaaible  to  frame  issues  between  the  parties  Ik-- 
fore  the  court  which  would  determine  the  dts- 
poaition  to  be  made  of  the  legacy,  neither  part; 
is  entitled  to  a  jury  trial,  under  the  conatitutiou. 
or  under  V.  S.  |  2595,  which  provides  that  on 
such  appeals,  if  a  question  of  fact  is  to  be  dt- 
cided,  issue  may  be  joined  thereon,  and  a  trin: 
had  by  jury;  but  the  court  has  discretionarr 
power  to  order  a  reference,  under  section  1437. 
giving  such  authority  where  the  isane  ia  not  sntii 
as  to  entitle  the  parties  to  a  trial  by  jury  S' 
matter  of  right 

EiXceptions  from  Addison  county  court: 
Rowell,  Judge. 

Appeal  by  Harriet  Anna  Hubbard  from  an 
order  of  the  probate  court  directing  the  pay- 
ment of  a  legacy  left  by  the  will  of  Harriet 
A.  Welch,  deceased,  to  Harriet  Ella  Hubbard 
Field,  on  her  petition  therefor.  The  caus*' 
was  passed  to  the  supreme  court  for  deter- 
mination of  exceptions  taken  to  rulings  of 
the  county  court    Reversed. 
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diss  &  DeberviUe,  for  appellant  Stewart 
&  Wilds,  for  appellee. 

ItOSS,  G.  J.  By  the  wiU  of  Harriet  A. 
Welch,  which  was  duly  probated,  a  legacy 
of  |oOO  is  given  to  Harriet  Bllen  Hubbard,  a 
Diece  of  the  testatrix.  The  probate  court  de- 
creed this  legacy  to  Harriet  E.  Hubbard,  a 
niece  of  the  testatrix,  May  20.  1895.  No 
niece  of  the  testatrix  bearing  the  name  of 
Harriet  £Uen  Hubbard  appearing  to  claim 
the  legacy.  October  4,  1895.  Harriet  Ella 
Hubbard  Field,  a  niece  of  the  testatrix, 
liied  her  petition  In  the  probate  court,  set- 
ting forth  that  she  is  the  person  designated 
In  the  will,  and  that  Harriet  Anna  Hubbard, 
also  a  niece  of  the  testatrix,  asserts  that  she 
Is  the  person  designated;  that,  by  reason  of 
ibe  uncertainty  In  the  Identification  of  the 
legatee  named  In  the  will  and  decree,  the  ex- 
ecutors refuse  to  pay  the  legacy  to  the  peti- 
tioner,—and  praying  that  the  decree  of  May 
*J0, 1895,  be  so  corrected  as  to  designate  the 
petitioner  as  the  distributee  entitled  to  the 
legacy.  On  December  2,  1896,  on  hearing, 
the  probate  court  decreed  that  the  executors 
r-ay  the  legacy  to  the  petitioner.  Nothing 
being  shown  to  the  contrary.  It  Is  to  be  pre- 
sumed that  due  notice  of  this  application 
and  hearing  was  given.  Harriet  Anna  Hul>- 
bard,  claiming  to  be  aggrieved  by  the  de- 
cree, broiight  the  matter  to  the  county  court 
bj  appeal.  In  the  county  court,  on  motion 
of  the  appellant,  the  petitioner,  against  her 
exception,  was  ordered  to  furnish  security 
to  the  appellant  for  costs. 

L  Had  the  county  court  the  legal  power 
to  make  this  order?  It  is  only  by  force  of 
statute  that  costs  are  allowed  (Tyler  v. 
Frost,  48  Yt.  486),  or  that  a  court  has  the 
right  to  require  a  party,  in  a  proceeding  be- 
fore It.  to  give  security  for  their  payment. 
None  of  the  sections  of  the  statute  (2345, 
14(8.  2596.  2589)  called  to  our  attention  by 
the  appellant  give  the  court  any  power  to 
require  the  petitioner  to  furnish  security  for 
the  payment  of  costs.  We  are  not  aware 
that  any  such  statute  exists.  The  petition 
was  not  required  to  have,  and  did  not  have, 
any  citation  attached,  requiring  the  appel- 
lant to  appear  and  answer  before  the  pro- 
bate conrt  and  for  this  reason  does  not 
come  within  the  provisions  of  section  2346. 
Section  1408,  when  in  a  pending  case  it  is 
found  that  the  recognizance  taken  for  the 
PBjrment  of  costs  is  insufficient,  authorizes 
the  conrt  to  order  additional  security  for 
their  payment  to  be  given.  V.  S.  S  2589,  re- 
quires the  appellant  to  give  to  the  court  a 
bond  to  prosecute  her  appeal  to  effect,  and 
pay  intervening  damages  and  costs  occasion- 
ed by  the  appeaL  Section  2596  gives  the 
supreme  and  county  courts.  In  appeals  from 
the  probate  court,  power  to  tax  or  deny 
costs  to  the  prevailing  party.  If,  under  this 
spction,  the  county  court  might,  in  its  discre- 
tion, allow  costs  against  the  petitioner  if 
the  appellant  prevails,  the  section  gives  it 


no  power  to  require  the  petitioner  to  f  urnid;!- 
security  for  their  payment.  This  exception 
is  suHtained. 

2.  The  appellant  filed  a  plea  alleging  that 
the  petitioner  is  not  the  person  designated 
by  the  testatrix  In  the  legacy.  The  plea  is 
demurred  to.  Was  It  sufficient?  In  appeals 
from  the  probate  court,  the  county  court 
acts  as  a  higher  probate  court  Adams  v. 
Adams,  21  Vt  162;  Holmes  v.  Holmes.  26  Vt. 
536;  HilUard  t.  McDanlels.  48  Vt.  122.  It 
took  by  the  appeal,  for  determination  and 
decision,  the  identical  matter  which  was  be- 
fore the  probate  court  The  probate  court 
had  in  hand  the  estate  of  the  testatrix  for 
distribution  in  accordance  with  her  will.  By 
the  will  a  legacy  of  $500  is  given  a  niece  of 
the  testatrix  called  Harriet  Ellen  Hubbard. 
No  niece  answering  that  name  in  full  ap- 
pears to  claim  the  legacy,  nor  is  Icnown  to 
exist  The  petitioner  and  appellant  each 
bear  some  portion  of  the  name.  Whether 
the  testatrix  had  other  nieces  which  bear 
some  portion  of  the  name  does  not  appear. 
It  was  for  the  probate  court  to  determine, 
on  proper  investigation,  whether  the  testa- 
trix intended  the  legacy  for  the  petitioner, 
the  appellant  or  some  other  niece  t>earin;; 
some  portion  of  the  name,  or  whether  the 
legatee  was  so  Imperfectly  and  Inaptly  des- 
ignated that  the  legacy  is  void  and  becomes 
a  part  of  the  residue  of  the  estate.  No  other 
determination  would  fully  ascertain,  and  en- 
able it  to  decree,  the  disposition  which  the 
executors  should  make  of  this  $5CX).  The  in- 
vestigation by  the  county  court,  as  a  higher 
court  of  probate,  must  be  as  broad,  and 
cover  the  same  ground,  as  did  the  investiga- 
tion in  the  probate  court  to  enable  it  cor- 
rectly to  determine  and  decree  what  is  to  I>e 
done  w^ith  this  legacy.  It  must  fully  deter- 
mine and  decree  in  regard  to  its  disposition, 
and  certify  its  determination  and  decree  to 
the  probate  court.  The  plea  of  the  appellant 
covered  only  a  portion  of  the  inquiry  and 
investigation  brought  by  the  appeal  to  the 
county  court  for  determination  and  decree. 
The  plea  might  be  found  to  be  true,  and  the 
county  court  would  have  advanced  only  one 
step  In  the  required  investigation  and  deter- 
mination. Hence  It  should  have  been  ad- 
Judged  insufficient  on  demurrer.  The  pro- 
ceeding in  both  courts  is  in  the  nature  of  a 
proceeding  in  rem,  namely,  what  shall  the 
executors  be  ordered  to  do  with  that  portion 
of  the  estate  included  in  the  legacy?  Upon 
it  the  decree  would  operate,  as  well  as  upon 
the  persons  in  contention  in  regard  to  it. 
The  investigation  was  of  such  a  character 
that  the  common-law  rules  of  pleading, 
which  demand  that  a  single  issue  shall  be 
framed  and  Joined,  did  not  apply. 

3.  The  appellant  moved  for  a  trial  by  the 
Jury;  the  petitioner,  for  a  trial  by  the  court, 
or,  if  the  court  held  that  under  V.  S.  (  2595. 
there  was  a  question  of  fact  to  be  decide<i, 
and  an  issue  could  be  joined  thereon  suitable 
for  the  jury,  then  that  under  V.  S.  i  1437, 
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the  court,  In  Its  discretion,  shonid  appoint  a 
referee  to  try  the  same.  The  court,  pro 
forma,  as  In  Its  other  rulings,  held  that 
the  appellant  had  the  right  to  a  trial  by  the 
jury,  and  that  it  could  not  legally  exercise 
its  discretion  to  appoint  a  referee.  This 
holding  -was  against  the  exception  of  the  pe- 
titioner. In  appeals  from  the  probate  court, 
V.  S.  i  2585,  provides:  "When  such  certified 
copy  Is  filed  in  the  county  court,  it  shall  try 
the  question;  and  if  a  question  of  fact  Is  to 
be  decided,  Issue  may  be  Joined  thereon  un- 
der direction  of  the  court  and  a  trial  had  by 
Jury."  As  shown  in  considering  the  previ- 
ous point,  the  final  adjudication  and  deter- 
mination In  regard  to  the  order  which  the 
court  should  issue  to  the  executors  for  the 
payment  of  that  part  of  the  estate  included 
in  this  legacy  might  Involve  inquiry  into  a 
number  of  facts.  It  would  be  difficult,  if 
not  impossible,  under  rules  of  pleading  at 
common  law,  to  frame  a  single  issue  which 
would  determine  the  question.  Several  is- 
sues might  be  framed  by  which  a  special 
verdict  by  the  Jury  might  determine  all  the 
facts  necessary  to  enable  the  court  to  decide 
the  question.  While  whether  the  petitioner, 
the  appellant,  or  some  other  niece  of  the  tes- 
tatrix Is  the  legatee  intended  by  the  testa- 
trix, or  whether  the  legatee  could  not  be 
identified,  are  questions  of  fact,  yet  the  de- 
termination of  how  many  of  them  might  be 
required  to  enable  the  court  to  make  the 
proper  order  and  Judgment  could  not  be  as- 
certained in  advance  of  the  trial.  It  is  evi- 
dent, from  the  language  used,  that  V.  S.  { 
2596,  contemplates  a  ease  which  can  be  ful- 
ly determined  by  issues  Joined.  Those  is- 
sues might  be  Joined  on  sever.al  counts  em- 
bracing difTerent  matters  Involving  the  de- 
termination of  several  facts,  but  from  their 
determination  the  Jury  must  be  able  to  say 
that  one  of  the  parties  to  the  issues,  conclu- 
sively, Is  entitled  to  recover.  The  only  par- 
ties appearing  upon  the  Vecord  are  the  peti- 
tioner and  appellant.  Yet  the  facts  estab- 
lished by  the  Inquiry  presented  might  con- 
clusively show  that  neither  of  the  parties  Is 
entitled  to  this  lega«y.  Such  Is  llliely  to  be 
the  result  where  the  proceeding  is,  as  this 
Is,  In  the  nature  of  a  proceeding  In  rem,  or 
to  determine  the  identity  of  one  out  of  a 
class  to  whom  a  portion  of  an  estate  Is  giv- 
en, or  whether  the  description  of  the  legatee, 
aided  by  extraneous,  relevant  facts,  is  so 
indefinite  that  the  intended  legatee  cannot 
be  ascertained  with  certainty,  and  for  that 
reason  the  legacy  falls  and  the  sum  appro- 
priated falls  Into  the  residue.  Such  inquiries 
in  England  were  not  made  on  issues  Joined 
in  the  common-law  courts,  but  were  con- 
ducted either  in  the  ecclesiastical  court  or 
in  the  courts  of  equity,  in  neither  of  which 
was  a  Jury  available  to  a  party  as  a  matter 
of  right.  Sparhawit  v.  Buell.  9  Vt  41;  How- 
ard V.  Brown,  11  Vt.  361;  Plimpton  v.  Town 
of  Somerset,  33  Vt.  283;  In  re  Weatherhead's 
Estate,  53  Vt  658;  Bellows  v.  Bowles,  67  Vt. 


411;  Lynde  v.  Davenport,  Id.  897;  Weeks  v. 
Sowles,  58  Vt.  696,  6  Atl.  603;  1  Story,  Eq. 
Jur.  562-595;  1  Pom.  Eq.  Jur.  {  156;  3  Pom. 
Eq.  Jur.  i  1155;  Chit.  PL  101;  Decks  v. 
Strutt,  5  Term  R.  690;  Norris  v.  Heming- 
way, 1  Hagg.  Ecc.  4;  Capel  v.  Robarts,  3 
Hagg.  Ecc.  161.  It  is  abundantly  settled  by 
the  decisions  of  this  court  above  cited  that 
the  constitutional  right  to  a  trial  by  Jury 
secured  by  the  twelfth  article  of  the  bill  of 
rights  and  the  thirty-first  section  of  chapter 
a  of  the  constitution  does  not  apply  to  ques- 
tions raised  In  bills  In  equity,  proceedings 
in  admiralty  and  in  probate.  Very  little  in 
elucidation  of  when  this  right  does  and 
when  it  does  not  attach  would  be  added  by  a 
review  of  these  decisions.  They  uniformly 
hold  that,  if  the  right  of  trial  by  Jury  at- 
taches to  such  proceedings,  It  is  because  con- 
ferred by  statute,  and  not  because  secured 
by  the  bill  of  rights  and  constitution.  Hence, 
were  the  contention  sustainable,  that  V.  S. 
{  2595,  confers  the  right  of  trial  in  this  case 
by  Jury,— it  being  a  right  conferred  by  stat- 
ute, and  not  one  secured  by  the  constitution, 
—it  follows  from  V.  S.  S  1437.  which  reads. 
"Tlie  supreme  or  county  court  may,  in  an 
action  pending  therein,  when  the  Issue  is 
not  such  as  to  entitle  the  parties  as  matter 
of  right  under  the  constitution  to  trial  by 
Jury,  appoint  one  or  more  referees  to  try  and 
determine  such  issue,  and  may,  by  agree- 
ment of  parties,  appoint  such  referees  in  any 
cause  pending  in  such  courts,"  the  county 
court  had  the  discretionary  power  to  ap- 
point a  referee  to  try  and  determine  the 
issue.  V.  S.  i  1437,  was  passed  subsequent- 
ly to  V.  S.  J  2595,  and  qualifies  the  right  of 
trial  by  jury  conferred  by  the  latter  section 
when  the  same  is  not  secured  by  the  consti- 
tution. Judgment  reversed  and  cause  re- 
manded. 


HARTFORD  SCHOOL  DIST.   v.  SCHOOL 
DIST.   NO.  13   IN  HARTFORD. 

(Supreme  Conrt  ol  Vermont.     Windsor.     Oct. 
Term.  1806.) 

Appeal— Kbview— Trial— CoscLOTioxs  or  Law- 
Limitation  or  AcTioss— Waiver. 

1.  Objections  to  particular  items  of  an  account 
cannot  be  first  made  on  appeal. 

2.  Where  the  court  found  tliat  a  certain  order 
was  given  by  a  dcttool  district  for  the  payee's 
services  as  treasurer,  and  that  it  had  not  liet-n 
paid,  a  further  determination  that,  "upon  all  the 
testimony,  »  »  •  the  district  was  not  lefrally 
indebted"  on  said  order,  was  a  conclusion  of  law. 

3.  In  adjusting  its  accounts,  a  school  district 
abolished  by  Act  1892  could  lawfully  pay  a  just 
debt  barred  by  limitations. 

Exceptions  from  Windsor  county  court; 
Tyler,  Judge. 

Assumpsit  by  Hartford  school  district 
against  school  district  No.  13  in  Hartford  to 
recover  funds  in  defendant's  hands  when  the 
act  of  1892,  abolishing  the  former  school 
districts,  went  into  effect.  There  was  a  Judg- 
ment for  plalntltr,  and  defendant  brings  ex- 
ceptions.    Reversed. 
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The  defendant,  against  tbe  plalntlfTs  ex- 
<eption.  Introduced  In  eTldence  an  order  giv- 
en one  H.  E.  Tinker,  In  1896,  by  the  defend- 
■anfs  pmdential  committee,  and  claimed  that 
tbe  amount  of  the  same  should  be  deducted 
from  the  funds  in  its  hands. 

S.  E.  Plngree  and  W.  E.  Johnson,  for  plain- 
tiff. J.  J.  Wilson  and  J.  O.  Harvey,  for  de- 
fendant. 

MUXSON,  J.  The  question  litigated  be- 
fore the  eonnty  court  was  whether  the  bal- 
ance otherwise  payable  to  the  plaintiff,  as 
shown  by  the  accounts  of  the  defendant, 
should  be  reduced  by  an  allowance  of  the 
Tbiker  order  as  an  Indebtedness  of  the  dis- 
trict; and  the  court  rendered  Judgment  for 
the  plaintiff  for  the  balance  shown  by  the 
accounts,  with  that  order  disallowed.  The 
defendant  excepted  to  the  introduction  of  the 
auditor's  report  showing  the  accounts,  and 
to  tbe  rendition  of  such  judgment  In  the  ac- 
counts presented  were  two  items  of  cash  re- 
ceived for  tuitions  and  hay,  to  which  the  at- 
tention of  the  court  was  not  speciflcaily  di- 
rected; and  the  defendant  now  claims  that 
the  judgment  was  erroneous,  because  these 
items  entered  into  the  balance,  and  Insists 
that  it  can  avail  its^f  of  this  error  under 
the  exceptions  taken.  But  we  think  a  con- 
sideration of  this  matter  is  forbidden  by  the 
mle  which  restricts  this  court  to  the  review 
of  questions  raised  below.  It  is  clear  that 
the  county  court  assumed,  and  had  a  right 
to  assume,  the  correctness  of  every  item  to 
which  its  a;ttentlon  was  not  particularly  call- 
ed. The  right  of  the  district  to  have  these 
items  excluded  from  the  accounting  was  not 
asserted  on  the  trial,  and  the  question  will 
not  be  considered  here.  The  county  court 
fonud  and  certified  the  facts  in  regard  to 
the  Tinker  claim,  and,  "upon  all  the  testi- 
mony In  the  case,  •  •  *  decided  that  the 
defendant  district  was  not  legally  Indebted" 
npon  the  order.  The  plalntifT  insists  that 
this  was  a  finding  of  facts,  and  that  conse- 
qnently  no  question  was  saved  by  the  defend- 
ant's exception.  But  the  court  found  the 
facts  to  be  as  testified  to  by  Mr.  Tinker,  and 
it  appears  from  his  testimony  that  the  order 
was  given  him  for  his  services  as  treasurer, 
and  that  it  had  not  been  paid.  These  facts 
bavUig  been  found.  It  is  clear  that  the  court's 
further  determination  was  a  conclusion  of 
law  from  all  the  facts  in  the  cose. 

Upon  the  finding  made,  as  above  stated.  It 
is  to  be  considered  that  the  order  was  legally 
issued.  So  tbe  case  presented  is  that  of  a 
Just  debt  barred  by  the  statute  of  limita- 
tions. The  running  of  the  statute  does  no<t 
extinguish  a  debt,  but  prevents  Its  collection 
if  Insisted  upon.  The  right  to  plead  the  stat- 
ute Is  a  personal  privilege,  of  which  the  debt- 
or may  avail  himself  or  not,  as  he  chooses. 
Smith  V.  Lincoln,  54  Vt.  382;  Sanger  v.  Night- 
ingale, 122  U.  S.  176,  7  Sup.  Ct.  1109.  Doubt- 
less, the  legislature  might  have  transferred 
the  rights  <^  the  old  district  to  the  town  dis- 


trict In  such  a  manner  as  to  give  the  latter 
the  same  right  to  insist  upon  the  statute. 
But  It  has  not  done  this.  Tbe  provision  is 
that  the  indebtedness  shall  be  paid  by  tbe 
district  in  the  settlement  of  its  pecuniary 
affairs.  The  adjustment  by  which  the  bal- 
ance for  transfer  is  to  be  determined  is  left 
In  the  hands  of  tbe  old  district  In  making 
that  adjustment  the -district  could  lawfully 
pay  a  just  debt,  although  barred  by  the  stat- 
ute. Judgment  reversed,  and  judgm^it  for 
plaintiff  for  (1,561.98,  with  Interest  from  Jan- 
uary 1, 1884. 


HUSTED  V.  STONE  et  aL 
(Supreme  Court   of   Vermont.     Addison.     Oct. 

Term,  1896.) 
Tauans  Procbss— Dbductioks  bt  TKuarsB— Bx- 

KC0TOI18— LlABrUTT— AQKEED  STATEMENT. 

1.  The  claim  of  a  trustee  on  account  of  a  note 
of  the  beneficiary  which  he  has  indorsed,  but 
has  not  assumed  or  paid,  is  not  a  demaud  against 
the  beneficiary  "on  a  contract  express  or  im- 
plied" (V.  S.  1365),  which  he  may  deduct  when 
charged  by  trustee  process  in  an  action  against 
her. 

2.  V.  S.  1307,  making  executors  liable  to  trus- 
tee process,  does  not  render  liable  an  executor 
carrying  out  a  testamentary  trust  to  pay  the 
income  of  certain  property  to  a  legatee  for  life. 
where  there  has  been  no  order  for  payment  or 
termination  of  the  trust,  and  he  has  not  stated 
an  account  with  the  beneficiary,  or  promised  to 
pay  her,  so  as  to  l)e  liable  to  an  action  by  the 
beneficiary  for  the  trust  funds. 

3.  Such  an  execntor  does  not  concede  his  pres- 
ent liability  to  the  beneficiary  by  entering  into 
an  agreed  statement,  in  lieu  of  disclosure  on  trus- 
tee process,  that  he  has  sufficient  funds  from  the 
income  to  pay  tbe  claim  if  a  certain  offset  be  not 
allowed,  providing  said  income  is  answerable 
to  the  trustee  process." 

Exceptions  from  Addison  county  court; 
Bowell,  Judge. 

General  assumpsit  by  J.  B.  Hnsted  against 
Ellen  Q.  Stone  and  J.  M.  Dean,  trustee.  A 
judgment  against  the  principal  debtor  in  jus- 
tice court  was  affirmed,  and  defendant  Dean 
adjudged  chargeable  for  the  amount  thereof 
on  trustee  process,  to  which  he  excepted.  Re- 
versed. 

The  agreed  statement  contained  the  fol- 
lowing clause:  "If  said  four  hundred  dollar 
note  is  not  allowed  in  offset,  *  ♦  •  It  is 
agreed  that  he  has  in  his  hands  sufficient 
funds  from  the  Income  of  said  estate  to  pay 
the  plaintiffs  judgment.  In  excess  of  all  sums 
due  the  trustee  from  said  Ellen  G.  Stone, 
•  •  *  provided  .said  Income  is  answerable 
to  the  trustee  process." 

F.  W.  Tuttle,  for  plaintiff.  F.  L.  Fish  and 
H.  S.  Peck,  for  trustee. 

TTLBR,  J.  The  plaintiff  seeks  to  have 
said  Dean  adjudged  chargeable  in  his  Indi- 
vidual capacity  on  account  of  money  received 
for  the  defendant  by  Dean  In  the  perform- 
ance of  his  duties  as  executor  of  the  will  of 
Electa  Hazard,  deceased.  Tbe  will  was  exe- 
cuted September  10,  1874.  The  first  and  sec- 
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ond  bequests  are  not  iavolved  Ui  this  case. 
The  third  Is  as  follows:  "I  give  and  be- 
queath to  my  daughter,  Ellen  G.  Stone,  of 
Ferrisburg,  Addison  county,  Vt,  the  sum  of 
three  thousand  dollars,  to  be  paid  by  my  said 
execntors  within  six  months  after  my  de- 
cease. I  also  give,  devise,  and  bequeath  to 
my  said  daughter,  Ellen  G.  Stone,  all  the  real 
estate  I  now  own  in  the  town  of  Ferrisburg, 
Addison  county,  Vt,  and  also  the  use  and 
income  of  the  residue  and  remainder  of  my 
estate,  both  real  and  personal,  during  the 
lifetime  of  the  said  Ellen  G.  Stone.  At  and 
after  the  decease  of  my  said  daughter,  Ellen 
G.  Stone,  I  do  hereby  give,  devise,  and  be- 
queath the  said  residue  and  remainder  of  all 
my  estate,  both  real  and  personal,  to  be 
equally  divided  between  such  children  of  my 
daughter,  Ellen  G.  Stone,  as  may  live  to  be 
of  legal  age."  Joshua  M.  Dean  and  Rufus 
Hazard  were  named  as  executors;  were  ap- 
pointed as  such  by  the  probate  court  upon  the 
allowance  of  the  will,  January  19,  1S75;  and 
they  distributed  the  estate  according  to  the 
terms  of  the  will,  the  defendaht  taking  cer- 
tain personal  and  real  property.  The  de- 
fendant also  took  possession  of  the  real  es- 
tate of  which  she  was  given  the  use,  and 
thereafter  managed  it  and  took  the  profits. 
The  executors  retained  the  personal  property, 
amounting  to  about  $10,000,  of  which  the  de- 
fendant was  given  the  Income,  and  managed 
it  until  April,  1891,  when  Rufus  Hazard  died, 
after  which  Dean  managed  it,  from  time  to 
time  paid  the  Income  to  the  defendant  as  he 
received  it,  and  rendered  frequent  accounts 
of  his  trust  to  the  probate  court  That  court 
has  made  no  order  giving  the  defendant  the 
management  of  the  personal  property,  and  it 
has  made  no  decree  or  order  directing  the 
executor  to  pay  over  any  part  of  the  income 
of  the  tmst  fund  to  the  defendant.  The 
executor  had  in  his  hands  at  the  time  of  bis 
disclosure  an  amount  of  income  derived  from 
the  tmst  fund  sufficient  to  have  paid  the 
plaintiff's  Judgment  against  the  defendant, 
unless  the  executor  was  entitled  to  have  de- 
ducted therefrom  the  amount  of  a  $400  bank 
note  which  he  had  indoi-sed  for  her.'  The 
foregoing  facts  were  agreed  upon  for  the  pur- 
pose of  the  trial  The  trustee  contends  that 
be  is  not  personally  chargeable,  for  the  rea- 
sons that  there  had  been  no  accounting  in 
the  probate  court,  and  that  no  order  of  dis- 
tribution had  been  made  of  such  income  prior 
to  the  disclosure. 

1.  It  is  clear  that  the  trustee  was  not  enti- 
tled to  deduct  the  amount  of  the  note  in- 
dorsed by  him.  He  could  only  deduct  de- 
mands against  the  defendant  founded  on  con- 
tract expressed  or  implied.  V.  S.  1365.  He 
had  not  paid  nor  assumed  payment  of  the 
note,  and  his  liability  was  only  the  usual  lia- 
bility of  an  indorser.  Strong  v.  Mitchell,  19 
Vt.  644. 

2.  It  is  provided  by  V.  S.  1307,  that  a  debt 
or  legacy  due  from  an  executor  or  adminis- 
trator, and  other  goods,  effects,  and  credits 


in  his  hands,  may  be  attached  by  trustee  pro- 
cess; but  it  is  held  that  an  executor  or  ad- 
ministrator shall  not  be  liable  to  tte  sued  for 
the  distributive  share  of  an  heir  to  the  estate 
previous  to  any  proceedings  being  had  in  the 
proljate  court  in  reference  to  fixing  the 
amount  of  each  heir's  distributive  portion  of 
the  estate.  Adams  v.  Adams,  10  Vt  228.  A 
decree  of  distribution  is  indispensable  to  any 
right  of  action,  as  against  the  executor. 
Short  V.  Moore,  10  Vt  446.  When  a  decree 
has  been  made,  and  the  time  fixed  for  pay- 
ment has  expired,  the  amount  decreed  be- 
comes a  debt  due  from  the  trustee  to  the 
beneficiary.  Until  tliat  time  the  ftmd  be- 
longs to  the  estate,  and  the  legal  title  is  held 
by  the  trustee.  Bank  v.  Kidder,  20  Vt  519; 
Probate  Court  v.  Chapln,  31  Vt  373;  Foss  v. 
Sowles,  62  Vt  221, 19  Atl.  984;  In  re  Hodges' 
Estate,  63  Vt  661,  22  Atl.  725.  The  plaintiff 
contends  that,  in  the  circumstances  of  this 
case,  the  income  was  tlie  defendant's,  so  that 
she  could  have  enforced  its  c(Hlectioa  without 
an  order  of  the  probate  court  The  genera] 
rule  is  that,  for  a  creditor  of  one  to  make 
another  chargeable  as  trustee  of  the  debtor. 
the  latter  must  have  a  cause  of  action  against 
the  trustee;  that  the  creditor  takes  the  place 
of  the  principal  debtor.  Kettle  v.  Harvey. 
21  Vt  301;  BoydMi  v.  Ward,  38  Vt.  628: 
Smith  V.  Stratton,  56  Vt  362.  It  was  held  in 
Lynde  v.  Davenport,  67  Vt  597,  that  an  ac- 
tion at  law  would  lie  to  recover  the  amount 
of  a  trust  fund,  when  the  trust  had  termi- 
nated, and  nothing  remained  to  be  done  but 
to  pay  over  the  money.  Upon  the  same 
ground  it  was  decided  in  Underbill  v.  Mm-- 
gan,  33  Conn.  105,  that  a  widow  might  main- 
tain assumpsit  against  her  husband's  adminis- 
trator for  a  fund  which  her  husband  had  held 
in  trust  for  her.  In  2  Perry,  Trusts,  843,  it  Is 
laid  down  as  a  rule  that  where  an  account 
between  the  trustee  and  the  cestui  que  trust 
has  been  stated,  assumpsit  will  lie  while  the 
trust  remains  open,  upon  the  ground  that  a 
legal  debt  had  been  created  between  the  par- 
ties. So  It  has  been  held  that  where  there 
is  an  express  promise  by  the  trustee  to  pay 
the  beneficiary  a  certain  part  of  the  income, 
assumpsit  will  lie  upon  the  promise.  Wes- 
ton V.  Barker,  12  Johns.  276;  Dias  y.  Bm- 
nell,  24-  Wend.  9;  Roper  v.  HoUand,  3  Adol. 
&  E.  99.  In  Case  v.  Roberts,  Holt  N.  P.  500. 
it  is  carefully  stated  that  a  balance  of  money 
received  and  to  be  accounted  for  by  a  trustee 
cannot  be  sued  for  at  law  by  the  party  enti- 
tled, unless  such  balance  had  been  specifical- 
ly adjusted,  in  which  case  it  may  be  sued  f<M-. 
The  case  at  bar  does  not  come  within  tbesL- 
rules.  The  trust  had  not  terminated.  The 
trustee  bad  not  promised  to  pay  the  bene- 
ficiary the  amount  of  Income  in  his  bands, 
nor  accounted  to  her  for  it  so  that  a  promise 
could  be  iuiirfled.  No  decree  or  order  hav- 
ing been  made,  the  defendant  was  not  enti- 
tled to  sue  for  it  The  case  of  Hoyt  v.  Cliris- 
tie,  51  Vt  48.  does  not  aid  the  plaintiff;  for 
in  that  case  the  estate  had  been  fully  aettle«I. 
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and  the  share  of  the  defendant  therein  fully 
determined,  and  the  money  which  constituted 
the  defendant's  share  had  ceased  to  be  the 
money  of  the  estate,  and  had  become  the 
money  of  the  defendant.  But  the  plaintiff 
vuntends  that  the  trustee  conceded  his  liabil- 
ity in  the  agreed  statement.  Tlie  concession 
was  as  to  the  amount  of  funds  in  his  hands, 
with  a  submission  to  the  court  of  the  ques- 
tion whether  he  was  chargeable  as  trustee. 
The  same  question  is  now  presented  in  re- 
spect to  the  trustee's  l^al  liability  that 
would  have  arisen  upon  the  report  of  a  com- 
missioner. Judgment  reversed,  and  Judg- 
ment that  tbe  trustee  Is  not  chargeable. 


HASCO<rT  et  nz.  t.  FIRST  NAT.  FIRB 
INS.  CO. 

(Snpreme  Conrt  of  Vermont.     Rntlaod.     Oct. 
Term,  1896.) 

Issi'RARCE — Ownership  is  Fbe— Use  of  Prohib- 
ited Aktic-les  in-  Buii.i>ino— Matekial  Con- 

CBAUIBNT— QUESTIOX  OP  FaCT. 

1.  Where  a  policy  provided  that  it  shonid  be 
Toid  if  tlie  bnilding  insured  was  ou  "ground  not 
owned  by  the  insured  in  fee  simple,"  it  was  not 
inraiidated  by  the  fact  that  one  of  the  insured 
owned  tbe  land  in  fee  simple,  while  both  owned 
the  building. 

2.  When  a  policy,  by  the  written  portions,  eov- 
pra  property  to  be  used  in  conducting  a  particular 
business,  the  necessary  usin^  of  an  article  in 
sach  business  will  not  aroid  the  policy,  al- 
thoajth  the  keeping  and  use  of  sucli  article  is 
prohibited  by  the  printed  portions  of  the  policy. 

3.  Where  a  fire  policy  provided  that  it  should 
!«  void  if  the  insured  misrepresented  or  con- 
f^aled  "a  material  fact,"  and  m  an  action  on  it 
it  appeared  that  there  was  a  mortgage  on  the 
property  for  $200,  which  was  not  disclosed  by 
the  insured,  and  defendant  did  not  go  to  the 
joiy  on  the  question  of  the  materiality  of  the 
roncealment.  It  will  not  be  assumed  on  appeal 
that  it  was  material. 

4.  Where  neither  party  desires  to  go  to  the 
jtiry  on  any  issue  of  fact,  it  is  for  the  conrt  to 
direct  a  verdict  on  such  a  state  of  facts  as  it  re- 
irards  proved  by  the  evidence. 

5.  It  is  a  (j^nestion  for  the  jury  whether  a 
misrepresentation  or  concealment  by  the  insured 
is  "material,"  within  a  policy  providing  that  it 
•hall  be  void  for  the  concealment  of  a  material 
fact 

Exceptions  from  Rutland  coxmty  court; 
Taft  Jndga 

Assumpsit  by  Fred  E.  Mascott  and  wife 
against  the  First  National  Fire  Insurance 
Company  on  a  fire  insurance  policy.  There 
was  a  trial  by  Jury  at  the  March  term,  189C. 
At  the  close  of  the  testimony  defendant  moved 
for  a  verdict,  and,  the  motion  being  denied, 
did  not  desire  to  go  to  the  Jury  on  any  issue 
of  fact.  The  court  then  directed  a  verdict, 
and  rendered  Judgment  thereon,  for  plaintiff, 
and  defendant  excepts.     Affirmed. 

Wm.  H.  Preston,  F.  S.  Piatt,  and  Butler  & 
Moloney,  for  plaintiff.  Henry  L.  Clark,  J.  O. 
Baker,  and  F.  W.  McGettrick,  for  defendant. 

START,  J.  The  action  is  assumpsit  upon  a 
fire  insurance  contract,  by  which  the  plaintiffs 
were  insured  in  the  sum  of  $000  on  their  two- 


8toi7  frame  building,  occupied  for  a  store- 
house and  paint  shop.  The  policy  contained 
tbe  following  provision:  "This  entire  policy 
shall  be  void  If  the  insured  has  concealed  or 
misrepresented,  in  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning  this 
insurance,  or  the  subject  thereof;  or  if  the  In- 
terest of  the  insured  4n  the  property  be  not 
truly  stated  herein."  The  policy  further  pro- 
vided that,  unless  otherwise  provided  by  an 
agreement  indorsed  thereon  or  added  thereto, 
the  policy  should  be  void  if  the  interest  of  the 
insured  was  other  than  unconditional  and  sole 
ownership,  or  If  the  subject  of  the  insurance 
was  a  building  on  ground  not  owned  by  tbe 
Insured  in  fee  simple,  or  if  (any  usage  or  cus- 
tom of  trade  or  manufacture  to  the  contrary 
notwithstanding)  there  was  kept,  used,  or  al- 
lowed on  the  premises,  benzine.  As  the  de- 
fendant did  not  desire  to  go  to  the  Jury  upon 
any  issue  of  fact,  the  following  circumstances 
must  be  considered  In  passing  upon  the  ques- 
tions presented  by  the  defendant's  motion 
for  a  verdict:  That  the  building  was  insured 
as  a  storehouse  and  paint  sliop;  that  it  was 
consumed  by  fire;  that  the  fire  was  caused 
by  the  use  of  benzine,  mixed  with  asphaltum, 
in  the  paint  shop;  that  benzine  was  an  article 
necessarily  used  In  a  paint  shop,  and  indis- 
pensable in  the  business;  that  the  damage 
equaled  or  exceeded  the  insurance;  that  due 
notice  and  proofs  of  loss  were  furnished;  that 
plaintiff  Fmma  owned  In  fee  simple  the  land 
on  which  the  building  was  erected;  that  the 
building  was  erected  with  money  belonging 
in  part  to  both  plaintiffs;  that  the  building 
ajid  lot  were  worth  $2,500;  that  there  was  a 
mortgage  for  $200  on  same  at  the  time  the 
contract  of  insurance  was  made,  and  ever 
since  has  been;  and  tliat  the  Incumbrance 
was  not  represented  to  the  defendant  at  the 
time  the  contract  of  insurance  was  made.  It 
diid  not  appear  that  any  written  application 
for  insurance  was  made  by  the  plalntdffs,  nor 
that  the  agent  of  the  defendant  made  any  in- 
quiries respecting  incumbrances. 

1.  The  defendant  insists  that  the  contract  of 
insurance  is  void  because  the  plaintiffs  were 
not  owners  in  fee  simple  of  the  land  on  which 
the  building  was  erected,  and  this  fact  was 
not  indorsed  on  tbe  policy,  or  added  thereto. 
Emma  Mascott  held  the  legal  title  to  the  land, 
and  the  combined  interest  of  the  plaintiffs  in 
the  land  was  that  of  owners  in  fee  simple; 
and  It  was  not  necessary  that  their  respective 
Interests  Should  be  set  forth  in  the  contract 
of  insurance.  The  combined  ownership  in 
th^u  is  not  inconsistent  with  the  condition  of 
the  policy.  The  policy  was  not  to  be  void  by 
reason  of  the  condition  In  regard  to  owner- 
ship, unless  the  building  was  on  "ground  not 
owned  by  the  Insured  in  fee  simple."  It  can- 
not be  said  that  the  building  was  <»  land  not 
owned  by  the  insured.  If  the  conveyance  of 
the  land,  the  relation  of  the  insured  to  each 
other,  their  marital  rights,  the  manner  of  oc- 
cupancy, the  sum  each  contributed  to  the 
erection  of  the  building,  had  been  set  forth  In 
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tbe  polic7.  It  would  have  appeared  that  their 
combined  interest  was  that  ot  owners  in  fee 
simple,  and  that  they  were  the  only  owners  of 
the  land.  Bedng  such  owners,  the  contract  of 
insurance  Is  not  roid  because  their  respective 
interests  are  not  set  forth  In,  or  Indorsed  up- 
on, the  policy.  To  hold  such  a  contract  void 
because  of  the  condition  in  respect  to  the  own- 
ership of  tbe  land,  there  must  be  an  owner- 
ship dn  some  person  other  titan  the  insured. 
In  Ranlcln  v.  Insurance  Co.,  47  Vt.  144,  the 
action  was  upon  a  policy  of  insurance  on  a 
woolen  factory,  which  was  issued  to  the  Ba- 
ser Mills  Company  and  George  H.  Wilbur. 
The  factory  was  owned  by  the  Essex  Mills 
Company,  but  ^as  operated  by  WilDur  undw 
a  contract  with  the  company.  The  court 
found  that  at  tbe  time  of  the  proof  of  loss 
Wilbur  had  no  biterest  in  the  property  lu- 
sured.  The  policy  provided  that,  if  the  in- 
terest or  property  insured  he  leasehold,  or 
that  of  mortgage,  or  any  other  interest  not  In 
fee  simple  in  case  of  real  estate,  or  absolute  as 
to  personal  property,  such  must  be  made 
known  to  the  company,  and  expressed  in  the 
policy.  The  court  held  that  this  condition 
was  obligatory  upon  the  insured  only  in  cases 
where  the  united  interest  of  the  insured  was 
less  than  absolute.  In  Webster  t.  Insurance 
Co.,  53  Ohio  St.  556,  42  N.  E.  546,  the  repre- 
sentation made  by  the  insured  was  that  tbe 
property  was  owned  Jointly  by  them,  when, 
in  fact,  the  bouse  was  owned  wholly  by  the 
wife.  The  policy  was  issued  to  the  husband 
and  wife,  and  it  was  held  that  they  could 
jointly  recover  on  the  policy.  In  Waln«  v. 
Insurance  Co.,  153  Mass.  335,  26  N.  B.  877,  It 
is  held  that  If  a  person  has  such  an  Interest 
in  property  that  he  will  suffer  pecuniary  loss 
by  its  destruction,  he  has  an  Insurable  lnt»- 
«st;  and,  if  he  has  an  insurable  Interest,  it 
Is  sufficient  to  describe  the  property  as  be- 
longing to  him,  unless  some  inquiry  is  made 
of  him,  the  answer  to  which  amounts  to  a 
false  warranty,  or  a  misrepresentation.  In 
Dohn  V.  Insurance  Co.,  5  Lans.  275,  a  condi- 
tion in  the  policy  required  that,  if  the  appli- 
cant had  a  less  estate  than  a  fee  in  the  prop- 
erty to  be  insured,  he  should  state  the  nature 
of  such  estate;  and  it  was  held  that,  inas- 
mnch  as  no  question  as  to  the  nature  of  the 
title  of  the  applicant  was  included  In  the 
written  form  of  application  furnished  by  the 
company,  it  was  liable  upon  such  policy,  al- 
tliough  the  title  held  by  the  Insured  was,  in 
fact,  an  equitable  one  only,  under  a  contract 
ot  sale.  In  Insurance  Co.  v.  Dunham,  117 
Pa.  St.  460,  12  Atl.  668,  the  insurance  was 
upon  certain  buildings  on  land  which  the  in- 
sured had  purchased,  but  on  which  he  bad 
made  no  payment.  The  policy  contained  a 
condition  that  instvance  on  buildings  on  land 
not  owned  by  the  Insured  in  fee  simple  should 
be  void,  and  it  was  held  that  the  Insured  bad 
an  insurable  interest.  In  Niblo  v.  Insurance 
Co.,  1  Sandf.  551,  it  is  held  that  the  descrip- 
tion of  the  buildings  in  a  fire  insurance  policy 
as  "his  buildings"  is  not  equivalent  to  a  war- 


ranty on  the  part  of  the  assured  that  he  ts  tbe 
owner  of  the  same;  that  it  does  not  constitute 
a  misrepresentation  of  the  fact  when  the  only 
interest  in  the  buildings  is  as  tenant  for  a 
year;  and  that,  where  no  Inquiry  is  made,  or 
statement  given,  on  the  happening  of  a  fire, 
he  will  recover  according  to  his  real  Interest. 

2.  The  defendant  also  insists  that  the  con- 
tract of  insurance  is  void  because  benzine  was 
used  In  the  building,  contrary  to  a  printed  con- 
dition In  the  policy.  The  contract  of  insur- 
ance provided  for  the  occupancy  of  the  build- 
ing for  a  paint  shop.  Benzine,  mixed  ■with 
asphaltnm,  was  used  in  the  paint  shop;  and 
It  must  be  held,  from  the  statements  in  the 
exceptions,  that  it  was  necessarily  used,  and 
Indispensable  in  the  business  authorized  by 
the  contract  of  insurance  to  be  carried  on  in 
the  building.  It  Is  fair  to  presume  that  when 
the  defendant  made  the  contract  for  insuraxiee 
upon  the  building,  and  authorized  its  use  for  a 
paint  shop  by  a  clause  written  in  the  policy. 
It  was  acquainted  with  the  business  usually 
carried  on,  the  work  usually  done,  the  mate- 
rials neces-sarlly  used  in  prosecuting  the  t>usi- 
ness.  In  a  paint  shop;  that  it  knew  that  the 
business  auttiorized  to  be  carried  on  could  not 
be  conducted  in  the  usual  and  ordinary  way 
without  the  use  of  benzine;  that  it  included  in 
the  risk  such  materials  as  were  necessarily 
u.sed  In  the  business,  and  Intended  to  permit 
their  use;  and  that  the  written  portion  of  the 
policy  in  this  regard  was  Intended  to  control 
the  printed  portion,  prohibiting  the  use  of 
benzine.  It  Is  a  well-established  role  that 
when  the  written  and  printed  portions  of  a 
policy  are  inconsistent  the  written  portion 
prevails,  as  it  expresses  the  special  agree- 
ment and  declared  intention  of  the  parties  at 
the  time  of  the  contract  Carrlgan  v.  Insur- 
ance Co.,  53  Vt.  418.  It  is  clear  that  the  par- 
ties intended  that  the  paint  shop,  as  It  was, 
and  as  it  must  necessarily  continue  If  usetl 
for  the  purposes  authorized  by  the  written  por- 
tion of  the  policy,  should  be  carried  on  'with 
all  the  usual  and  necessary  Incidents  thereto; 
and  that  as  such  it  was  protected  by  the  con- 
tract of  insurance.  We  think  the  rule  is  welt 
settled  that  when  a  policy  of  insurance,  by  the 
written  portions,  covers  property  to  be  used 
in  conducting  a  particular  business,  the  neces- 
sary using  of  an  article  in  such  business  will 
not  avoid  the  policy,  although  the  keeping  and 
use  of  such  article  Is  prohibited  by  the  print- 
ed portions  of  the  policy.  In  Faust  v.  Insur- 
ance Co.,  91  Wis.  158,  64  N.  W.  883,  the  writ- 
ten portion  of  the  policy  Insured  the  building 
as  a  "furniture  store  and  repair  shop,"  and 
tbe  printed  portion  declared  that  It  should  be 
void  if  benzine  was  kept  on  the  premises.  It 
was  held  that  the  policy  was  not  forfeited  by 
keeping  benzine  for  necessary  use  In  the  re- 
pair shop.  In  Carlln  v.  Assurance  Co.,  57  Md. 
515,  the  policy  covered  a  factory  and  ma- 
chinery, and  prohibited  the  keeping  or  use  of 
petroleum.  The  court  held.  In  effect,  that  If 
the  engine  room  and  machinery  were  includ- 
ed In  the  description  of  the  Insured  premises. 
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tbe  keeping  of  petroleum,  althougb  among  tlie 
prohibited  articles,  would  not  avoid  the  policy 
If  the  evidence  showed  that  H  was  an  ap- 
propriate and  customary  article  used  In  the 
insured's  business  for  lubricating  macliinery, 
and  be  kept  It  solely  for  that  purpose;  that 
the  insurance  company  knew,  when  It  Issued 
the  policy,  that  the  factory  could  not  run 
without  machinery,  and  It  must  be  supposed 
to  have  contracted  with  reference  to  such  use 
ss  an  ordinary  incident  of  the  business;  that.  If 
petroleum  oil  was  usual  and  necessary,  such 
tise  must  have  been  contemplated,  though  pro- 
hibited In  the  printed  portion  of  the  policy. 
Id  Hail  v.  Insurance  Co..  5S  N.  T.  292,  it  Is 
belli  that,  where  a  policy  Is  Issued  upon  the 
material  used  in  a  business,  It  Includes  and 
authorizes  the  use  of  all  such  materials  as  are 
In  ordinary  use  In  the  business,  although,  by 
the  printed  clause  of  the  policy,  the  keeping 
or  nse  thereof  upon  the  premises  Is  prohibit- 
ed, and  although  other  materials  might  be 
substituted.  In  Fraim  t.  Insurance  Co.,  de- 
d'l»<l  by  the  supreme  court  of  Pennsylvania  In 
ia>o.  and  reported  In  32  Atl.  613.  the  policy 
was  issued  to  a  ailver-platlng  company  on  Its 
tools  and  machinery,  and  prohibited  the  keep- 
ing or  use  of  gasoline  on  the  premises.  The 
court.  In  holding  that  the  use  of  gasoline  in 
the  company's  business  was  not  prohibited, 
said:  '•The  general  rule  deduclble  from  the 
text-books  and  adjudged  cases  as  to  such  pro- 
hibitions is  that  it  is  the  intent  of  the  parties 
to  insure  the  subject  of  Insurance,  as  It  neccs- 
i^rlly  is,  and  must  continue  to  be,  during  the 
life  of  the  policy."  In  Viele  v.  Insurance  Co., 
26  Iowa,  9,  the  policy  expressly  prohibited  the 
Iceeplng  of  benzine  upon  the  premises.  It 
vra^  necessary.  In  the  preparation  of  paints 
and  varnish  used  In  the  manufacture  of  rustic 
window  shades;  and  It  was  held  that  consent 
to  the  manufacture  of  window  shades  In  the 
building  implied  a  consent  to  use  benzine.  If 
it  was  necessary  or  commonly  used  In  mak- 
ing those  articles,  and  that  the  permission 
operated  to  dispense  with  the  prohibition.  In 
In.surance  Co.  v.  McLaughlin,  53  Pa.  St  485, 
the  keei>ing  of  benzine  upon  the  premises  was 
prohibited.  It  was  a  necessary  article  In  the 
manufacture  of  patent  leather.  The  fire  con- 
f^nmlng  the  building  was  caused  by  benzine, 
and  the  court  held  that  the  peirmlsslon  to  use 
the  building  for  a  patent-leather  manufactory 
carrie<l  with  it  the  permission  to  use  all  artl- 
(Ips  necessary  to  the  business,  and  dispensed 
niih  the  prohibidou  in  the  policy.  The  same 
mle  is  announced  In  Harper  v.  Albany  Ins. 
':o..  17  N.  Y.  194;  Harper  ▼.  New  York  Ins. 
Ca,  22  N.  Y.  441;  Pindar  v.  Insurance  Co.,  36 
X.  y.  648;  ColUns  v.  Banking  Co.,  70  N.  a 
270;  Wbitmarsh  v.  Insurance  Co.,  16  Gray, 
SSJ:  Marll  v.  Insurance  Co.,  95  Ga.  604,  23  a 
E.  4<33;  Wheeler  t.  Insurance  Co.,  62  N.  d. 
4.VJ. 

3.  The  clause  in  the  policy  against  conceal- 
ment and  misrepresentation  provides  that  the 
entire  policy  shall  be  void  If  the  insured  has 
(Xiocealad  or  misrepresented,    in    writing    or 
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otherwise,  any  material  fact  or  circnmstancc 
concerning  the  insurance,  or  the  subject  there- 
of; or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  therein.  Thei« 
was  a  mortgage  of  $200  on  the  property,  and 
this  fact  was  not  represented  to  the  defend- 
ant at  the  time  the  policy  was  issued;  and  It 
Is  Insisted  by  the  defendant  that  tills  was  a 
concealment  of  a  material  fact.  The  evi- 
dence tended  to  show  that  the  property  was 
worth  $2,900.  It  did  not  appear  on  trial  in 
the  court  below  that  any  written  application 
for  the  policy  was  made  by  the  insured,  nor 
that  the  agent  of  the  company  made  any  in- 
qnhry  as  to  incumbrance.  The  terms  of  the 
condition  reliad  upon  by  the  defendant  are 
not  those  which  would  naturally  direct  the  at- 
tention of  the  insured  to  the  necessity  of  dis- 
closlug  Incumbrances  upon  the  jiroperty,  or 
suggest  tliat  they  were  material  to  the  risk. 
A  concealment  of  a  fact  not  material  would 
not  avoid  the  policy.  The  question  of  wheth- 
er the  policy  shall  be  void  by  reason  of  con- 
cealment or  misrepresentation  is,  by  the 
terms  of  the  policy,  made  to  depend  upon  their 
materiality.  The  fact  that  there  Is  a  mort- 
gage for  $200  would  not  seem  to  be  material 
In  eCecting  an  Insurance  for  $900.  The  de- 
fendant did  not  desire  to  go  to  the  Jury  upon 
the  question  of  whether  such  concealment 
was  material,  and  we  cannot,  in  view  of  the 
holding  of  the  court  below,  assume  that  it 
was.  As  neither  party  desired  to  go  to  the 
I  Jury  on  any  issue  of  fact  It  was  for  the  court 
■■  to  direct  a  verdict  on  such  a  state  of  facts  as 
I  it  regarded  proved  by  the  evidence,  and  the 
I  verdict  will  be  upheld  If  there  Is  any  evi- 
'  dence  to  sustain  It.  Robinson  v.  Iduabee,  58 
Vt  652,  5  Atl.  612.  The  evidence  tended  to 
show  that  If  there  was  concealment  or  mis- 
representation, it  was  not  material.  The  in- 
sured were  the  owners  of  the  property,  not- 
withstanding there  was  a  small  mortgage 
thereon;  and  under  the  findings  of  the  court 
below  It  must  be  held  that  there  was  no  ma- 
terial misrepresentation  or  concealment  re- 
specting such  ownership  by  reason  of  the  un- 
disclosed mortgage.  If  the  company  had  In- 
tended that  the  policy  should  be  void  If  the 
Insured  omitted  to  mention  lacumbrances.  It 
could  have  made  that  Intention  clear  by  In- 
serting the  word  "Incumbered,"  instead  of 
leaving  it  for  the  Insured  to  conjecture  respect- 
ing the  materiality  of  facts  and  circumstan- 
ces. The  insured  might  well  regard  the  ex- 
istence of  a  small  mortgage  upon  their  prop- 
erty an  immaterial  fact,  inasmuch  as  their 
attention  was  not  directed  to  the  subject  of 
incumbrance  by  the  defendant's  agent  or  by 
the  policy.  A  misrepresentation  in  Insurance 
Is  a  statement  of  something  as  a  fact  which 
is  untrue,  and  which  the  insured  states  know- 
ing It  to  be  untrue,  or  which  he  states  i>osl- 
tively  as  true  without  knowing  It  to  be  true, 
with  Intent  to  deceive,  and  which  has  a  tend- 
ency to  mislead,  such  fact  In  either  case  being 
material;  and  the  materiality  of  a  representa- 
tion  or   concealment   Is  a   queetioa   for   the 
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jury.  I>anlels  t.  Insorance  Co.,  12  Ctisb.  416; 
Clark  T.  Insurance  Co.,  40  N.  H.  333.  Con- 
cealment, according  to  tbe  law  of  Insurance, 
Is  a  designed  and  intentional  withholding  of 
any  fact  material  to  the  risk  which  the  as- 
sured ought  In  honesty  and  good  faith  to  com- 
municate; and  any  fact  is  material,  the  knowl- 
edge or  Ignorance  of  which  would  materially 
influence  the  insurer  in  making  the  contract 
at  all,  or  In  estimating  the  degree  and  char- 
acter of  the  risk,  or  In  fixing  the  rate  of  In- 
surance. Clark  y.  Insurance  Co.,  supra.  In 
DoUIver  T.  Insurance  Co.,  128  Mass.  315,  the 
policy  contained  the  following  provision:  "If 
tbe  interest  of  the  assured  be  any  other  than 
tbe  entire,  unconditional,  and  sole  ownership 
of  tbe  property  for  tbe  use  and  benefit  of  the 
assured,  it  mutt  be  represented  to  the  com- 
pany, and  so  expressed  In  the  written  part  of 
tbe  policy,  otherwise  the  policy  shall  be  void." 
The  assured,  at  tbe  time  the  policy  was  issued, 
was  the  owner  of  the  property  In  fee,  but  had 
mortgaged  It,  and  leased  It  for  a  term  of 
years;  and  it  was  held  that  the  policy  was  not 
thereby  avoided.  In  Fletcher  v.  Insurance 
Co.,  18  Pick.  419,  tbe  plaintiff  obtained  insur- 
ance on  his  store  without  disclosing  the  fact 
that  It  stood  on  tbe  land  of  another  person, 
under  a  verbal  agreement  terminable  at  the 
pleasure  of  such  perscm  upon  six  months'  no- 
tice. No  inquiry  was  made  by  the  insurer  in 
regard  to  his  title.  It  was  held  that  there  was 
not  a  concealment  of  a  material  fact,  that  tbe 
policy  was  not  thereby  avoided,  and  that  the 
materiality  of  the  fact  concealed  was  for  the 
Jury.  In  Com.  v.  Hide  &  Leather  Ins.  Co., 
112  Mass.  136,  It  is  held  that  a  provision  In  a 
policy  of  fire  insurance  that  "the  assured  cove- 
nants and  engages  that  the  representation 
given  In  the  application  for  this  insurance 
contains  a  just,  full,  and  true  exposition  of  all 
tbe  facts  and  circumstances  in  regard  to  tbe 
condition,  situation,  value,  and  risk  of  tbe 
property  Insured,"  Is  waived  by  an  Insurer 
who  issues  tbe  policy  upon  a  bare  request  to 
insure  tbe  property,  unaccompanied  by  any 
statement  as  to  its  condition,  situation,  value, 
(>r  risk.  In  Insurance  Co.  v.  Kelly,  32  Md. 
421,  the  policy  was  Issued  upon  tbe  condi- 
tion that.  If  the  Interest  of  the  Insured  in  tbe 
property  was  a  leasehold  Interest,  or  other  in- 
terest not  absolute,  the  company  should  be  so 
informed  at  tbe  time  of  contracting  the  In- 
surance, or  the  policy  would  be  void.  The  In- 
sured, at  tbe  time  the  Insurance  was  negotiat- 
ed, was  the  owner  of  an  equity  of  redemp- 
tion only,  and  no  mention  of  that  fact  was 
made.  It  was  held  that  the  interest  of  the  In- 
sured as  mortgagor  was  absolute,  within  tbe 
meaning  of  the  policy,  and  no  explanation  of 
that  interest  was  required  b^ore  tbe  Issuing 
of  tbe  policy.  In  Quarrier  v.  Insurance  Co., 
10  W.  Va.  507,  the  poUcy  provides  that,  if  the 
interest  of  the  insured  be  not  truly  stated,  or 
Is  other  than  tbe  entire,  unconditional,  and 
sole  ownership,  it  must  be  so  expressed  in  the 
policy,  under  penalty  of  forfeiture.  It  Avas 
held  that  tbe  policy  was  not  rendered  void  by 


the  failure  of  tbe  insured  to  disdose  that  at 
the  time  tbe  policy  was  issued  there  was  a 
deed  of  trust  of  the  property  insured,  no  in- 
quiry having  been  made  about  tbe  state  of 
the  title.  The  holding  is,  in  effect,  the  same 
in  Insurance  Co.  t.  Weill,  28  Grat  389.  Judg- 
ment affirmed. 


GALLAGHER  et  aL  v.  BOROUGH  OP 

OLYPHANT  et  al. 
(Supreme  Court  of  Pennsylvania.    May  10, 
1897.) 
Municipal  Cokpohations—Okdinances — Publica- 
tion—Equity  Plbadino— Ambnumemt 
OF  Bill. 

1.  Ordinances  authorizing  the  erection  of  elec- 
tric light  works,  recorded  in  the  ordinance  book, 
and  advertised,  fixed  in  detail  the  kind  and  char- 
acter of  the  work  to  be  done,  the  time  of  com- 
pletion, the  penalty  for  nonfulfillmeut  of  con- 
tracts for  the  work,  and  all  details  except  the 
price,  and  provided  for  advertisements  for  sealed 
proposals.  After  bids  were  accepted,  contracts 
were  awarded  by  resolutions  duly  passed  and  en- 
tered on  the  minntes.  Hdd,  that  the  contracts 
were  not  invalid,  because  neither  the  plans  and 
specifications  referred  to  in  the  ordinances  as 
"attached  hereto,"  nor  the  resolutions  awarding 
the  contracts,  were  recorded  in  the  ordinance 
book  or  advertised,  under  the  general  borough 
act  of  April  3,  1851  (P.  L.  322),  or  act  of  May 
23,  1893  (P.  L.  113),  neither  of  which  requires 
anything  but  an  "enactment,  regrulation,  ordi- 
nance, or  other  general  law"  to  be  recorded  and 
advertised. 

2.  A  bill  against  a  borough  to  have  certain 
contracts  for  the  erection  of  electric  light  works 
declared  void  simply  called  in  question  the  good 
faith  of  the  council  in  awarding  them,  and  the 
regularity  and  legality  of  the  ordinances  on 
which  they  were  based,  and  did  not  question  the 
right  of  defendant  to  issue  bonds.  More  than 
a  year  after  it  was  filed,  and  while  the  cause 
was  awaiting  decision,  application  was  made 
for  leave  to  file  an  amendment  to  tbe  bill,  the 
purpose  of  which  was  to  have  the  increase  of 
the  borough  debt  declared  illegal.  No  affidavit 
was  filed  that  the  application  was  not  made  for 
the  purpose  of  vexation  or  delay,  or  that  the  mat- 
ter of  amendment  could  not,  with  reasonable  dili- 
gence, have  been  sooner  introduced  into  the  bill, 
as  required  by  equity  rule  10.  Hdd,  that  it  was 
error  to  allow  the  amendment. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Action  by  R.  J.  Gallagher  and  others  against 
the  borough  of  Olyphant  and  others  to  re- 
strain defendants  from  performing  contracis 
for  the  erection  of  electric  light  wortu.  From 
a  decree  in  favor  of  plaintiffs,  defendants  ap- 
peal.   Reversed. 

Everett  Warren,  Henry  A.  Enapp,  and  Chas. 
P.  O'Malley,  for  appellants  burgess,  town 
council,  and  borough  of  Olyphant.  George 
Tucker  Bispham  nnd  John  Hampton  Barnes, 
for  appellant  Fanny  M.  Massey.  I.  H.  Btims, 
for  appellees. 

FELL,  J.  No  attempt  was  made  to  sustain 
the  allegations  of  fraud  In  awarding  the  coo- 
tracts,  nnd.  at  the  final  hearing  of  the  case. 
tile  only  questions  which  arose  under  tbe  orig- 
inal bill  related  to  tbe  validity  of  tbe  con- 
tracts entered  Into  by  tbe  borough  for  the 
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ere<^Uon  of  electric  light  works.  The  ordi- 
nances which  provided  tor  the  constmctlon 
ot  the  different  parts  of  the  works  were  all 
dnljr  passed  by  the  borough  council,  approv- 
ed by  the  burgess,  recorded  in  the  ordinance 
book,  and  advertised;  but  the  plans  and  spec- 
ifications referred  to  In  the  ordinances  as  "at- 
tached hereto"  were  not  recorded  or  advertis- 
ed. The  ordinances  provided  for  advertise- 
ments for  sealed  proposals,  but  fhey  made  no 
proTialon  for  the  awarding  of  contracts.  The 
bids  were  accepted  and  the  contracts  award- 
ed by  resolution  duly  passed,  approved  by  the 
burgess,  and  entered  upon  the  minutes,  but 
not  recorded  in  the  ordinance  book,  and  not 
advertised.  The  objections  to  the  validity  of 
tbe  contracts  were  based  upon  the  ground 
tbat  neither  the  plans  and  spedflcatioos  at- 
tached to  the  ordinances,  nor  the  resolutions 
awarding  the  contracts,  were  recorded  In  the 
ordinance  book,  or  advertised.  The  learned 
Jadge  found  that  the  ordinances  had  not  gone 
into  effect,  for  the  reasons  that  the  speciflca- 
tjmis  bad  not  been  recorded  and  advertised, 
and  that  the  resolutions  awarding  the  con- 
tracts, being  l^lsIaUve  in  their  character, 
and  not  recorded  and  advertised,  conferred 
no  authority  for  making  the  contracts. 

Neither  the  general  borough  act  of  April  3, 
1851  (P.  L.  322),  under  which  the  bwough  of 
Olyphant  was  Incorporated,  nor  the  act  of 
May  23,  1S93  (P.  h.  113),  require  anything 
but  an  "enactment,  regulation,  ordinance,  or 
other  general  law"  to  be  recorded  and  adver- 
tised. The  plans  and  specifications,  although 
referred  to  in  the  ordinances,  were  not  in 
terms  made  a  part  of  them.  The  spedflca- 
tions  at  the  time  of  the  hearing  were  fully 
recorded,  and  an  offer  to  show  that  the  plans 
were  of  such  a  character  that  It  was  Impos- 
sible to  record  or  advertise  them  was  ove> 
ruled.  Unless,  for  the  purpose  of  notice  to 
the  public  of  the  action  of  council,  the  plans 
.ind  spedflcations  must  be  considered  as  es- 
sential parts  of  the  ordinances,  they  do  not 
come  within  the  requirements  of  either  act. 
In  some  cases  they  may  be  so  considered,  but 
in  this  we  think  not.  If  they  had  been  refer- 
red to  as  on  file  in  the  office  of  the  clerk, 
burgess,  or  engineer  of  the  borough,  it  could 
scarcely  be  contended  tbat  the  acts  applied  to 
them.  The  publication  of  the  minute  details 
of  constmctlon  contained  in  specifications 
would  impose  an  imieasonable  burden  on  bor- 
oughs, and  would  serve  no  useful  purpose. 
Tbe  pnblicatlon  of  plans  and  models  would 
often  be  utterly  Impracticable.  Such  plans 
and  spedflcations  should  be  carefully  pre- 
ferred In  the  proper  office,  and  open  to  the  In- 
spection of  all  persons  concerned.  This  wus 
done,  and  every  one  interested  had  the  means 
ot  informatton.  In  Glading  v.  Frick,  88  Pa. 
SL  460,  It  was  hdd  that  the  act  of  April  8, 
1872,  which  provided  that,  when  a  contract 
for  the  construction  of  a  building  was  record- 
ed within  15  days  of  its  execution,  the  build- 
ing should  be  liable  to  the  contractor  alone 
tot  work  done  and  materials  furnished,  was 


fully  complied  with  by  recording  the  con- 
tract without  the  specifications.  It  was  said 
in  the  opinion  in  that  case,  in  speaking  of  the 
specifications:  "A  peculiar  state  of  facts 
ought  to  exist  to  make  the  recording  of  auxil- 
iary documents  like  these  Indispensable.  It  is 
possible  toconceive  of  specifications  that  would 
contain  plans,  drafts,  or  models  of  a  kind  to 
render  thdr  transfer  to  the  record  Impos- 
sible, or  at  least  Intoleraibly  inoonvenlent. 
*  •  •  The  rule  that  annuls  the  effect  of  an 
unrecorded  agreement,  which  forms  part  of  a 
single  transaction,  has  no  room  to  operate  in 
such  a  case  as  this."  The  word  "ordinance," 
OB  used  in  either  act,  Includes  a  resolution 
providing  for  the  construction  of  public 
works.  "An  ordinance  is  defined  to  be  the 
enactment  of  a  permanent  rule  of  conduct  or 
government,  while  a  resolution  is  an  order 
of  council  of  a  special  or  temporary  char- 
acter. This  distinction,  however.  Is  not  ad- 
hered to.  A  permanent  regulation  in  a  mu- 
nicipal government  may  be  adopted  by  what 
is  designated  as  a  resolution,  and,  if  so  in- 
tended, will  have  the  same  force  and  effect 
as  an  ordinance,  if  passed  with  the  same  for- 
malities. What  the  borough  cannot  do  by  the 
latter,  it  cannot  do  by  the  former."  Trickett's 
Pennsylvania  Borough  Law,  {  106.  A  resolu- 
tion of  council  is  but  another  name  for  an 
ordinance,  and,  if  It  be  a  legislative  act,  It  is 
Immaterial  whether  It  be  called  a  resolution 
or  an  ordinance.  Sower  v.  Philadelphia,  35 
Pa.  St.  231;  Kepner  v.  Com.,  40  Pa.  St.  130; 
Wain  V.  Philadelphia,  99  Pa.  St.  330.  A  reso- 
lution renewing  a  loan  was  held  in  Kepner  v. 
Com.,  supra,  to  require  the  approval  of  the 
mayor;  and  in  Marshall  v.  Mayor  of  Alle- 
gheny, 59  Pa.  St  455,  a  resolvrUon  not  pub- 
lished and  recorded  was  held  ineffectual  to  re- 
voke a  contract  for  grading,  and  to  authorize 
a  new  contract  therefor.  While  legislation  by 
borough  councils  may  be  by  ordinance  or  res- 
olution, the  requirements  which  are  essential 
to  the  validity  of  an  ordinance  must  be  observ- 
ed In  the  passage,  approval,  recording,  and 
publication  of  resolutions  where  tbe  action  of 
i-ounclls  is  legislative. 

But  a  direction  that  enactments,  regula- 
tions, ordinances,  and  other  general  laws 
shall  be  recorded  and  advertised  does  not 
apply  to  all  acts  of  council.  It  does  not  in- 
clude resolutions  which  are  not  In  their  na- 
ture legislative,  and  which  do  not  take  the 
place  of  ordinances.  The  learned  Judge 
says  In  his  opinion:  "T  find  nothing  In  the 
law  requiring  resolutions  accepting  bids, 
and  awarding  contracts  to  be  recorded  In  the 
ordinance  book,  and  advertised,  providing 
the  authority  to  accept  bids  and  award  con- 
tracts has  lieen  properly  conferred."  But  he 
finds  the  resolutions  Invalid  for  failure  to 
record  and  advertise,  because  they  were  tbe 
only  action  of  council  conferring  the  au- 
thority, and  were  therefore  legislative  enact- 
ments. The  prior  ordinances  providing  for 
the  erection  of  the  works  were  three  In  num- 
ber.   By  them  it  was  "enacted  and  ordaln- 


Digitized  by 


Cjoogle 


260 


87  ATIiAJITIO  EBPORTER. 


(P«. 


«d"  tliat  buildings  shoald  be  constructed; 
that  an  electric  light  plant  should  be  pur> 
chased;  that  a  steam  plant  to  supply  power 
for  the  manufacture  of  electricity  should 
be  purchased;  and  the  secretary  of  the  bor- 
ough was  directed  to  advertise  for  sealed 
proposals,  and  the  burgess  liras  directed  to 
appoint  suitable  persons  to  superintend  the 
construction  of  the  building,  and  to  inspect 
the  machinery,  etc.  These  were  legislative 
■acts  providing?  for  the  construction  of  pub- 
lic worlds,  and  were  the  creation  of  the 
authority  for  that  purpose.  If  the  ordinan- 
ces Imd  authorized  the  burgess  or  some  oth- 
■er  officer  or  a  committee  of  council  to  open 
the  bids,  and  award  the  contracts,  nothing 
■would  have  remained  to  have  been  done  by 
council.  The  ordinances  Oxed  in  detail  the 
terms  of  the  contracts  to  be  entered  into,  the 
Itlnd  and  character  of  the  worlc  to  be  done, 
the  time  of  completion,  the  penalty  of  non- 
fulfillment, and  in  fact  everything  exc^t 
the  price  to  be  paid.  What  was  left  to  be 
done  was  an  executive  or  ministerial  act, 
not  a  legislative  one;  and  it  was  done  by  the 
whole  body.  It  was  to  receive  the  bids, 
and  award  the  contracts,— acts  which  could 
have  been  done  by  any  one  to  whom  authori- 
ty had  been  given  by  ordinance.  What  ne- 
cessity can  there  be  that  council,  by  ordi- 
nance, should  authorize  Itself  to  take  the 
successive  steps  to  carry  into  effect  that 
which  it  had  already  enacted  and  ordained 
should  be  done?  The  awarding  of  a  con- 
tract thus  previously  authorized  could  be 
done  by  resolution  duly  passed,  and  approv- 
«d  by  the  burgess,  and  entered  upon  the  min- 
utes. The  prior  wdlnances  were  a  full  and 
•complete  authorization. 

The  only  remaining  objection  to  the  con- 
tracts is  based  up<M>  the  ground  that  the  in- 
crease of  the  debt  was  Illegal.  This  objec- 
-tion  was  not  raised  by  the  original  bill, 
4uid  we  are  of  the  opinion  that  the  am«>d> 
anent  was  improperly  allowed.  The  pur- 
pose of  the  bill  was  to  have  certain  contracts 
tor  the  erection  of  electric  light  woriis  de- 
clared void.  The  bill  called  into  question 
the  good  faith  of  the  council  in  awarding  the 
'Contracts,  and  the  regularity  and  legality 
•of  the  ordinances  upon  which  the  contracts 
were  based,  but  It  did  not  question  the  right 
of  the  borough  to  Issue  bonds.  The  purpose 
of  the  amendment  was  to  have  the  increase 
of  the  borough  debt  declared  Illegal,  and 
thus  to  strike  down  the  security  of  the 
bondholders.  The  application  for  leave  to 
amend  was  made  more  than  a  year  after  the 
bill  was  filed.  In  the  meantime  an  answer 
and  a  replication  had  been  filed,  the  tes- 
timony liad  all  been  offered,  the  argument 
made,  and  the  case  had  been  fully  heard, 
and  was  awaiting  decision.  No  opportunity 
was  ever  given  to  the  borough  or  the  bond- 
.  holders  to  be  heard  oh  the  allegations  In 


the  amendment.    The  application  for  leave 
to  amend  was  not  made  In  accordance  witli 
the  equity  rules.    It  was  too  late,  and  It  in- 
troduced a  new  and  independent  cause  of 
action.    No  affidavit  was  filed  that  the  appli- 
cation  was   not  made   for    the   purpose  of 
vexation  or  delay,  or  that  the  matter  ot  the 
amendment  could  not  with  reasonable  dili- 
gence have  been  sooner  Introduced  into  the 
bill,  as  required  by  rule  10.    The  introduc- 
tion of  the  amendment  shifted  the  ground 
of  action    by    introducing  an   entirely  new 
question, — the  means    by   which   the   money 
was  raised.    The  bill  was  to  declare  the  con- 
tracts  void,   because   of  alleged   defects  In 
the  ordinances  Intended  to  authorise  them. 
If  the  plaintiffs  were  entitled  to  the  relief 
sought,  they  could  have  obtained  It  under 
the  original  bill.    The  subject-matter  of  tlie 
amendment  was  not  an  integral  part  of  tbe 
subject-matter  of  the  bllL    Tbe  validity  of 
the   contracts   did   not   necessarily   depend 
upon  the  validity  of  tbe  bonds.    Tbelr  Inva- 
lidity  was  alleged    upon   entirely  different 
grounds.     The  answer  introduced  no  new 
matter  unknown  to  the  plaintiffs  when  the 
blU  was  tiled,  and  it  cannot  be  said  accurate- 
ly that  It  Introduced  any  new  matter.    Ttov 
complaint  of  the  bill  was  that  the  eontraccs 
had  been  fraudulently  made,  and  that  tbe 
ordiuBnces    were    defective.     Every  allega- 
tion of  fraud  and  Irregularity  was  doiled  by 
the  answer.    There  was  no  attempt  to  prove 
fraud,  and,  at  the  hearing,  the  question  was 
narrowed  to  the  technical  objections  to  the 
ordinances.    The  fact  that  a  vote  to  lncrea.se 
the  debt  had  been  taken,  and  an  ordinance 
providing  for  the  issue  of  bonds  passed,  was 
set  up  in  the  answer,  not  as  a  separate 
ground  of  defense,  but  In  reciting  the  pro- 
ceedings by  the  borough  council  wlilch  bad 
led  up  to  the  question  at  Issue.    The  appli- 
cation for  leave  to  amend  was  evidently  an 
afterthought,  based  upon  a  new  ground  of 
objection  to  the  contracts,  suggested  by  the 
decision  In  Sener  v.  Ephrata  Borongb,   ITti 
Pa.  St.  80.  34  Atl.  954;   and  the  amendment 
was   allowed  at  a  time   and   In  a  manner 
which  denied  the  appellants  an  opportunity 
to  be  heard. 

The  right  of  t&e  plaintiffs,  who,  as  mem- 
bers of  council,  participated  in  all  the  pro- 
ceedings, and  by  their  votes  approved  all 
that  was  dcme,  or  of  any  one  under  the  cir 
cumstances  disclosed  by  the  testimony,  to 
object  now  to  the  validity  of  the  bonds,  may 
well  be  doubted.  The  decree  is  reversed  and 
set  aside.  As  there  was  ground  for  tbe  ob- 
jections to  tbe  contracts  when  the  bill  was 
filed,  which  were  removed  by  the  suboe- 
quent  action  of  council  in  paiwlng  tbe  or- 
dinances and  entering  Into  new  coDtract». 
the  costs  should  be  divided  equally  between 
the  plaintiffs  and  the  borough  of  Olypbant; 
and  it  is  so  ordered. 
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IfBN'RT  C?HRl»nAN  BUILDING  &  LOAN 

ASS'X  V.  WALTON. 

(Sapreme  Court  at  Pennsylvania.     May  10, 
1897.) 
Ratificatios  or  Foboid  Isstrcmbxt. 
A  forged  instrument  cannot  be  ratified. 

Appeal  from  cottit  of  common  pleas,  Phil- 
adelphia county. 

Artlon  by  the  Henry  Christian  Building  & 
Loan  Association  against  Jainea  Walton  on  a 
mortgage.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

John  T.  Murphy  and  Joseph  P.  McCullen, 
fur  appellant  J.  Morris  Yeakle  and  Maz- 
trell  Stevenson,  for  appellee. 

FELL,  J.  (The  distinction  between  the 
power  to  ratify  acts  Told  because  of  a  fraud 
aQTectlng  individual  interests  only  and  the 
power  to  ratify  acts  which  Involve  a  public 
wrong  has  been  carefully  defined  and  pre- 
served In  our  decisions.  The  right  to  avoid  a 
contract  on  the  ground  of  fraud  Is  a  privilege 
given  to  the  injured  party  for  his  own  protec- 
tion, and  it  may  be  waived;  but  he  cannot 
give  validity  to  an  Illegal  contract.  I^e 
earlier  cases  which  held  that  all  contracts 
vitiated  by  frand  are  Insusceptible  of  con- 
firmation, are.  In  effect,  overruled  by  Pear- 
soil  V.  Chapin,  44  Pa.  St.  9,  and  Negley  v. 
Lindsay,  67  Pa.  St.  217.  The  distinction  be- 
tween the  cases  pointed  out  In  the  opinions 
in  Shisler  v.  Vandlke,  92  Pa.  St.  447,  and  Ly- 
on V.  Phillips,  106  Pa.  St.  67,  is  this:  Where 
the  transaction  is  contrary  to  good  faith,  and 
the  frand  affects  individual  interests  only, 
ratification  is  allowed;  but  where  the  fraud 
is  of  such  a  character  as  to  Involve  a  crime 
the  adjustment  of  which  Is  forbidden  by  pub- 
lic policy,  the  ratification  of  the  act  from 
which  it  springs  is  not  permitted.  Forgery 
does  not  admit  of  ratification.  A  forger  does 
not  act  on  behalf  of,  nor  profess  to  represent, 
the  person  whose  handwriting  he  counterfeits; 
and  the  subsequent  adoption  of  the  Instru- 
ment cannot  sui>ply  the  authority  which  the 
forger  did  not  profess  to  have."  "A  forged 
bond  or  note  obviously  wants  the  essentials 
of  a  contract,  because  the  Intention  is  not  -to 
bring  the  minds  of  the  obligor  and  obligee  to- 
gether, but  to  practice  a  fraud  on  both." 
Hare,  Oont.  p.  108.  / 

All  of  the  assignments  of  error  which  were 
insisted  npon  at  the  argument  relate  to  the 
intitructlon  given  to  the  jury  that,  if  the 
mortgage  npon  which  the  action  was  found- 
ed wag  a  forgery,  there  could  be  no  ratifica- 
tirn  of  it,  and  that  no  act  of  the  defendant 
thereafter  could  malce  it  binding  npon  blm. 
There  can  be  no  doubt  of  the  correctness  of 
the  first  part  of  this  instruction,  and,  hi  view 
of  the  evidence,  the  whole  of  the  Instruction 
was  free  from  error.  Magee,  who  commit- 
ted the  frand,  was  ttie  accredited  agent  of  the 
building  association,  and  represented  It  In 
the  preparatloo  of  the  mortgage.     He  may 


have  represented  th«  defendant  in  other  mat- 
ters, but  there  was  not  the  slightest  evidence 
of  his  agency  for  the  purpose  of  executing, 
the  mortgage.  Nor  was  there  evidence  of 
any  act  of  the  defendant  upon  which  to  base 
an  equitable  estoppel.  The  attempt  to  bring, 
the  case  within  the  principle  of  the  decision 
In  Garrett  v.  Gonter,  42  Pa.  St  143,  that  a 
deed  or  contract  executed  by  a  professed 
agent,  acting  under  a  pretended  authority, 
may  be  confirmed,  failed  for  want  of  proof. 
The  judgment  is  afiJrmed. 


In  re  HARVKY'S  ESTATE. 
Appeal  of  DALEY. 

(Supreme  Court  of  Pennsylvania.     May  10, 

1887.) 

Wills— TssTAMtnTAUT  Capacity  asd  Ukddb  Is- 

FLDBNCE— UlKBCTIO.M  or    iSSl'B. 

Direction  of  issue  as  to  testamentary  ca- 
pacity or  undue  influence  is  necessary  ouiy  where 
the  evidence  is  such  that  the  trial  court  would 
Dot  feel  constrained  to  set  aside  a  verdict  against. 
proponents  of  the  will. 

A^ieal  from  orphans'  court,  Crawford, 
county. 

In  the  matter  of  the  estate  of  Mary  Hatr 
vey,  deceased.  From  a  decree  refusing  to 
direct  Issue  devlsarlt  vel  non,  Hannah  Har- 
vey Daley,  contestant  of  the  will  of  deceased,., 
appeals.     Afllrmed. 

Wm.  J.  Breene,  for  appellant.  Julius - 
Byles  and  Eugene  Mackey  (Jules  A.  C.  Du- 
bar,  of  counsel),,  for  appellees. 

STERRETT,  C.  J.  This  appeal  is  from  the 
decree  refusing  to  direct  on  issue  devisavit. 
vel  non  for  tt>e  purpose  of  determining— 
"First,  whether  the  testatrix,  Mary  Harvey, 
was  of  sound  and  disposing  mind,  memory, 
and  understanding  at  the  time  of  the  execu- 
tion of  the  wiU  in  question;  and,  second, 
whether  said  wiU  was  not  procured  by  un- 
due influence."  In  the  court  I)elow  tlie  real- 
ly pertinent  inquiry  was  whether,  upon  the- 
testimony  of  the  respective  parties,  a  serious 
dispute  bad  arisen  as  to  either  of  said  ques- 
tions,—such  a  dispute  as  should  have  been 
submitted  to  and  passed  upon  by  a  jury.  In 
rightly  determining  such  questions  there  is 
perhaps  no  safer  or  more  reliable  test  than 
this:  If  the  testimony  is  such  that,  after  a 
fair  and  impartial  trial,  resulting  in  a  ver- 
dict against  the  proponents  of  a  wfil,  the 
trial  judge,  upon  a  careful  review  of  all  the- 
testimony,  would  feel  constrained  to  set  aside 
the  verdict  as  contrary  to  the  manifest 
weight  of  the  evidence.  It  cannot  be  said  that 
a  dispute,  in  the  meaning  of  the  act,  has  aris- 
en. On  the  other  hand,  if  the  state  of  the 
evidence  is  such  that  he  would  not  feel  con- 
strained to  set  aside  the  verdict,  the  dispute 
should  be  considered  substantial,  and  an  is- 
sue should  be  directed.  Knanss'  Appeal,  114  - 
Pa.  St.  10,  20,  6  Atl.  894;  Herster  v.  Herster, 
122  Pa.  St.  239,  16  AU.  342.  After  a  pains- 
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taking  rerlew  of  the  nearly  300  printed  pages 
of  testimony  taken  on  the  hearing,  the  learn- 
ed president  of  the  orphans'  court,  In  a  clear 
and  convincing  opinion,  came  to  the  conclu- 
sion that,  according  to  the  test  aforesaid,  the 
eridence  was  insufficient  to  justify  him  lii  di- 
recting an  issue  as  to  either  of  said  ques- 
tions; and  a  careful  consideration  of  the  tes- 
timony, in  connection  with  the  specifications 
of  error,  has  convinced  us  that  there  is  no 
substantial  error  in  his  conclusion.  As  to  the 
question  of  testamentary  capacity,  the  testi- 
mony In  favor  of  the  proponents  of  the  will 
is  not  only  distinct  and  positive,  but  prac- 
tically unlmpeached.  On  the  question  of  un- 
due influence,  there  Is  some  testimony  tend- 
ing to  show  facts  and  circumstances  which, 
in  themselves,  might  be  calculated  to  ezdte 
suspicion,  but,  when  viewed  In  the  light  of 
the  undisputed  evidence,  these  circumstan- 
ces, etc.,  furnish  no  reasonable  ground  even 
for  suspicion  that  undue  Influence  of  any 
kind  was  operative  in  the  making  or  execu- 
tion of  the  wlU.  A  detailed  consideration  of 
the  testimony  is  wholly  unnecessary.  Nor  is 
there  anything  In  either  of  the  specifications 
of  error  that  requires  extended  comment. 
We  are  all  of  opinion  that  the  issue  was 
rightly  refused,  and  that  the  decree  should 
not  be  disturbed.  Decree  affirmed,  and  ap- 
peal dismissed,  at  appellant's  costs. 


In   re   DB   WOLFF'S    ESTATE. 
Appeal  of  INNES,et  al. 

(Supreme  Court  of  Pennsylvania.     May  10, 

1897.) 

Pisi>iNO«  OF  Fact — Rbvirw. 

Findings  of  fact  by  the  auditor,  approved 

by  the  court  below,  are  conclusive,  unless  clear 

imstake,  misconduct,  or  manifest  error  be  shown. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

In  the  matter  of  the  trust  estate  of  Eliza- 
beth De  Wolff,  deceased.  From  a  decree  dis- 
missing exceptions  to  report  of  the  auditor 
on  a  reference  to  settle  the  account  of  the 
Girard  Life  Insurance,  Annuity  &  Trust  Com- 
pany, trustee,  under  deed  of  trust  made  by 
deceased,  Prances  P.  Innes  and  James  H'. 
De  Wolff,  executors  and  devisees  of  deceas- 
ed, appeal.    Affirmed. 

R.  L.  Ashhurst,  for  appellants.  A.  H.  Wln- 
tersteen  and  Geo.  Tucker  Bispham,  for  ap- 
pellee. 

PER  CURIAM.  In  May,  1838,  Miss  EUza- 
beth  Byerly,  afterwards  Mrs.  De  Wolff,  con- 
veyed all  her  real  and  personal  estate  to 
>Samud  and  Tobias  Wagner,  in  trust  for  the 
purposes  sjpecified  in  her  deed.  In  1866  the 
trustees  filed  their  account,  which  was  duly 
confirmed  by  the  court;  and  thereupon  they 
resigned  the  trust,  and  the  Girard  Life  In- 
surance Annuity  &  Trust  Company,  the  ap- 
pellee, was  substituted  in  their  stead.    Aft- 


erwards the  cestui  que  trust.  Miss  Byerly, 
married  George  B.  Innes,  who  predeceased 
her.  By  blm  she  had  one  child.  Frances  B. 
Innes,  one  of  the  appellants.  Subsequently 
she  married  Erastus  De  WolfT,  who  also  pre- 
deceased her.  By  him  she  had  one  child, 
James  H.  De  Wolff,  tbe  other  appellant.  On 
February  22,  1894,  Mrs.  De  Wolff  died,  tes- 
tate, and,  by  her  last  will,  gave  one-lialf  of 
her  estate  to  her  daughter,  and  the  remain- 
ing half  to  her  in  trust  for  her  son,  James 
H.  De  Wolft,  and  appointed  said  son  and 
daughter  executors  of  her  wiU.  During  Mrs. 
De  Wolff's  lifetime  no  regular  account  was 
filed  by  the  substituted  trustee,  but,  at  regu- 
lar intervals  from  1866  until  her  decease,  sbe 
was  furnished  with  statements  of  the  man- 
agement of  the  trust,  and  received  from  the 
substituted  trustee  the  net  Income  accruing 
therefrom.  Shortly  after  her  decease,  at  tbe 
request  of  the  appellants,  her  executors,  etc. 
the  substituted  trustee's  account  was  filed 
and  due  notice  was  given,  as  directed  by 
tbe  court,  that  the  same  would  be  allowed 
on  Saturday,  July  14,  1894,  unless  cause  be 
shown  to  the  contrary.  Appellants  and  tlieir 
then  counsel,  Mr.  Turner,  were  fumisbt^l 
with  a  copy  of  the  account,  and  afforded  ev- 
ery facility  for  Inspection  of  the  trustee's 
books  and  vouchers.  At  Mr.  Turner's  re- 
quest, after  conference  with  his  clients,  tb<> 
account  for  filing  was  prepared  by  omitting 
therefrom  the  income  accounts  prior  to  Mrs. 
De  Wolff's  death,  and  it  was  accordingly  filed 
in  Its  present  shape.  This  was  done  with 
tbe  view  of  effecting  a  speedy  settlement 
and  avoiding  the  delay  and  expense  of  refer- 
ence to  an  auditor.  On  Septemt>er  14,  1894. 
no  exceptions  having  been  filed,  the  account 
was  duly  confirmed,  and  distribution  order- 
ed. Nearly  two  months  thereafter,  on  tht' 
petition  of  these  appellants,  a  rule  was  grant- 
ed on  tbe  substituted  trustee  to  show  cause 
why  the  decree  of  September  14,  1894.  con- 
firming its  account,  etc.,  should  not  be  open- 
ed, and  the  account  referred  to  an  auditor. 
This  was  resisted  by  the  trustee's  answer, 
questioning  the  right  of  the  petitioners  to 
thus  interfere,  and  denying  the  allegations 
of  fact  on  which  the  rule  to  show  cause  wa.-< 
grounded;  but  the  matter  was  so  proceedeil 
In  that  on  March  7,  1895,  the  rule  was  made 
absolute,  and  five  days  thereafter  the  ac- 
count was  referred  to  tbe  learned  auditor, 
who  in  March  of  the  following  year  report- 
ed in  favor  of  the  substituted  trustee,  on  ev- 
ery material  question  properiy  before  him. 
To  that  report  34  exceptions  were  filed  by  ap- 
pellants, 1  to  the  exclusion  of  evidence,  16  to 
the  learned  auditor's  findings  of  fact,  aod 
the  remaining  17  to  his  conclusions  of  law. 
Referring  to  these  in  bis  supplemental  report, 
the  auditor  says:  "He  has  carefully  exam- 
ined the  said  exceptions  and  the  matters 
therein  mentioned,  but  has  failed  to  find 
anything  which  alters  his  opinion  as  hen>- 
tofore  expressed,  or  which  should  cause  him 
to  change  his  findings  of  law  or  fact."    Af t- 
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erwards,  upon  due  consideration  of  the  re- 
port and  the  exceptions  thereto,  the  latter 
were  dismissed  by  the  court,  and  the  for- 
mer was  conlirmed.  On  this  appeal  from 
that  decree,  the  same  exceptions  are  made 
the  basis  of  the  Si  specifications  of  error 
now  bef<««  OB.  It  Is,  of  course,  unnecessary 
to  consider  these  In  detail,  because  neai-ly  all 
of  them  relate  more  or  less  directly  to  one 
or  other  of  the  following  subjects  of  com- 
plaint: (1)  Refusal  of  the  court  below  to 
surcharge  the  trustee  with  the  alleged  dif- 
ference between  the  yalue  of  the  trust  es- 
tate's share  In  No.  711  Sansom  street  and 
the  amount  realized  thorefiom  In  the  parti- 
tion, Tlz.  $1,000,  with  Interest  from  Feb- 
ruary, 1879.  (2)  Refusal  to  surcharge  the 
trustee  with  $832.73,  difference  between  the 
appraised  value  of  11  shares  of  the  Planters' 
Bank  of  Tennessee  and  the  amount  real- 
ized therefrmn,  with  interest  from  January, 
1867.  (3)  In  not  surcharging  the  trustee 
with  iuterest  on  the  whole  fund,  because 
no  Income  account  was  submitted  upon  the 
rail  of  appellants.  (4)  Alleged  excessive 
and  improper  charges  upm  the  fund,  in 
connection  with  the  confirmation  of  the  trus- 
tee's account  and  the  contest  before  the  au- 
ditor. 

These  several  subjects  of  complaint,  so 
ably  and  forcibly  presented  and  {H'essed  upon 
our  attention  by  the  learned  cotmsel  for  ap- 
pellants, d^iend  almost  entirely  on  questions 
of  fact  which  were  determined  adversely  to 
his  clients  by  the  auditor,  whose  findings  of 
fact  as  well  as  conclusions  of  law  were  re- 
viewed on  exceptions,  and  approved  by  the 
court  below.  Nothing  is  better  settled  by  a 
long  line  of  cases  (among  which  are  Bedell's 
Appeal,  87  Pa.  Bt.  510;  Liogue's  Appeal,  104 
Pa.  St  136;  I/CwIb'  Appeal,  127  Pa.  St  127, 
17  Atl.  806;  In  re  Penn  Bank's  Estate,  152 
Pa.  St  63,  25  AU.  310;  Prouty  v.  Prouty, 
155  Pa.  St  112,  25  AtL  1001;  In  re  Donald- 
son's Estate,  168  Pa.  St  292,  27  Atl.  959; 
Stevenson  Co.  T.  Sample,  174  Pa.  St  105, 
34  Aa  519;  In  re  Hughes'  Estate,  176  Pa. 
St.  387,  35  Atl.  244)  than  that  such  approved 
findings  of  fact  as  this  record  presents  are 
conclusive,  imless  clear  mistake,  misconduct, 
or  manifest  error  be  shown.  A  careful  ex- 
amination of  the  record  has  failed  to  dis- 
close the  existence  of  either  of  these  in  this 
case,  or  any  other  ground  that  would  war- 
rant a  reversal  or  modification  of  the  decree 
for  error  in  any  of  the  findings  of  fact  or 
conclusions  of  law.  In  view  of  tb«  concln- 
Klve  effect  that  should  be  given  to  such 
approved  findings  of  fact,  special  reference 
to  the  testimony  bearing  on  either  of  the 
questions  involved  would  consume  time  to 
no  useful  purpose.  We  find  nothing  In  the 
record  to  indicate  anything  like  want  of  good 
faith  on  the  part  of  the  substituted  trustee  In 
its  administration  of  the  tmst  Nor  Is  there 
anything  in  the  facts  or  circumstances  of  the 
case,  as  we  gather  them  from  the  record,  that 
would  Justify  us  in  sustaining  any  of  the 


specifications  of  error.  We  are  all  of  opinion 
ttiat  the  decree  should  not  be  disturbed.  De- 
cree affirmed,  and  appeal  dismissed,  at  appel- 
lants' costs. 


STATE,  to  Use  of  BRADY,  v.  CONSOLIDAT- 
ED GAS  CO.   OF  BALTIMORE   CITY. 

(Court  of  Appeals  of  Maryland.    April  30,  1897.) 

Oas  Compasiis— Nkoliokkcb  —  DuTT  TO  Imspeot 

— EVIURNCB. 

1.  Ad  upright  pipe,  screwed  to  a  gas-suppty 
pipe  entering  the  cellar  of  premises  tenanted  by 
plaintiff,  atood  unsupported  by  the  wall.  Plain- 
tiff, who  did  not  use  ga;B,  had  caused  coal  to  be. 
damped  around  and  against  said  pipe.  There 
had  never  been  any  escnpe  of  gas  till  the  day 

glaintiff's  daughter  was  found  dead  in  the  cel- 
ir,  with  the  gas  escaping  at  a  leak  in  the  joint. 
but  the  physican  who  examined  the  body  could 
not  say  wliat  caused  her  death.  Held,  that  an 
Instruction  for  defendant  gas  company  was  prop- 
er. 

2.  The  fact  that  a  gas  company  makes  no  ex- 
amination of  its  pipes  on  premiBes  into  which 
they  run  raises  no  presumption  of  negligence  in 
the  absence  of  any  notice  of  cause  for  examina- 
tion. 

3.  Evidence  as  to  whether  a  stopcock  on  th«> 
top  of  an  upright  pipe  waa  a  dangerous  method 
of  shutting  off  gas  was  properly  rejected  whert» 
the  leak  alleged  to  have  caused  the  injury  com- 
plained of  was  at  another  point  in  the  pipe. 

Appeal  from  court  of  common  pleas. 

Action  by  the  state  of  Maryland,  for  the 
use  of  James  Brady,  against  the  Consoli- 
dated Gas  Company  of  Baltimore  City. 
From  a  Judgment  for  defendant  entered  on 
a  verdict  directed  by  the  court,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
FOWLER,  BOYD,  PAGE,  BRYAN,  BRIS- 
COE, and  RUSSUM,  JJ. 

Thomas  E.  Brady  and  C.  Morris  Howard, 
for  appellant  Wm.  A.  Fisher,  J.  Alex.  Pres- 
ton, and  Robert  L.  Preston,  for  appellee. 

RUSSUM,  J.  This  suit  was  brought  by 
James  Brady,  In  the  name  of  the  state,  for 
his  use,  agahist  the  Consolidated  Gas  Com- 
pany of  Baltimore  City,  to  recover  for  the 
death  of  his  daughter,  Marian  Brady,  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant  The  defendant,  at  the  time  of 
the  accident  complained  of,  was  engaged  in 
the  manufacture  and  supply  of  Illuminating 
gas  in  Baltimore  city.  The  declaration  con- 
tains two  counts,  the  first  of  which  charges 
that  Marian  Brady,  while  employed  in  her 
household  duties,  and  using  due  care  and 
diligence,  "died  from  Inhaling  the  gas  which 
the  defendant  wrongfully  and  negligently 
permitted  to  escape  In  and  upon  the  premises 
of  the  equitable  plaintiff,"  and  the  second 
count,  after  setting  out  that  the  defendant 
was  engaged  In  the  manufacture  and  supply 
of  iUumhtatlng  gas,  "an  article  dangerous  to 
property  and  deadly  In  its  effects  on  human 
life,"  negligently  permitted  the  same  to  fiow 
through  "rotten,  decayed,  and  otherwise  dan- 
gerous pipes  into,  and  filled  the  premlseB  of. 
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the  equitable  plainUff";  and  the  said  Marian 
Brady,  while  occupied  In  rendering  services 
to  plaintiff  as  his  houselreeper,  and  using  his 
premises  with  due  care  and  diligence,  was 
overcome  and  "died  from  inhaling  the  said 
gas."  With  the  declaration  there  waa  filed 
a  statement  of  the  particulars  of  the  claim, 
and  the  ground  upon  which  It  was  made,  as 
follows:  "Marian  Brady  was  found  dead  in 
the  cellar  of  house  No.  619  East  Chase 
street,  on  October  11,  1893,  having  died  from 
the  effects  of  inhaling  gas  with  which  the 
premises  were  filled  from  pipes  belonging  to 
the  defendant.  The  equitable  plaintiff  Is  the 
father  of  said  Marian  Brady."  The  case  was 
tried  upon  the  general  Issue  that  the  defend- 
ant did  not  commit  the  wrong  alleged,  and 
under  the  instruction  of  the  court  the  verdict 
was  for  the  defendant 

The  evidence  shows  that  on  the  morning  of 
October  11,  1893,  about  7  o'clock,  the  equita- 
ble plaintiff  left  his  house,  No.  619  East 
Chase  street,  where  he  resided  with  bis 
daughter,  Marian  Brady,  to  go  to  his  work. 
When  he  returned,  at  5  o'clock  In  the  after- 
noon, he  found  Mrs.  Braden,  Miss  Braden,  and 
Miss  Basson  at  the  house,  and  the  smell  of 
gas  vwy  strong.  Not  finding  his  daughter, 
he  went  to  the  cellar,  where  he  heard  the  gas 
escaping  through  the  pipe  with  a  hissing  noise, 
apparently  under  the  coal,  and  strong  enough 
to  make  any  one  sick  If  he  remained  there 
any  time,  and  hl&  daughter  lying  on  her 
back,  her  body  stiff  and  cold,  and  her  feet  10 
feet  from  the  gas  pipe.  The  gas  pipe  had 
been  In  the  cellar  during  the  whole  time  he 
resided  there,  about  five  years;  but  there 
was  no  meter  there,  as  he  had  not  been  using 
gas.  The  supply  pipe  entered  the  cellar  from 
the  street,  about  one  foot  above  the  cellar 
floor,  and  the  depth  or  pitch  of  the  cellar  was 
about  seven  feet  The  upright  pipe,  or  "ris- 
er," was  screwed  Into  the  pipe  entering  from 
the  street,  and  stood'without  being  supported 
by  the  wall.  The  cellar  was  about  14  feet 
wide  by  15  in  length.  The  coal  bin  was  lo- 
cated at  the  point  at  which  the  gas  pipe  was 
situated,  and  the  equitable  plaintiff  had  been 
in  the  habit  during  his  occupancy  of  the 
house,  of  having  coal  dumped  Into  it  through 
a  shute,  and  a  short  time  before  the  death 
of  Miss  Brady  four  tons  of  coal  had  been 
put  in  there.  It  had  fallen  around  the  i^pe, 
and  the  equitable  plaintiff  had  himself  shov- 
eled part  of  It  against  the  pipe.  The  cofU 
was  piled  up  aa  high  as  the  cellar  window, 
and  around  the  upright  pipe,  which  projected 
about  six  or  seven  inches  aliove  the  call. 
The  odor  of  gas  became  very  perceptible  and 
oppressive  between  10  and  11  o'clock,  but 
before  that  time  had  not  been  noticed  by  the 
neighbors.  Dr.  Brlnton  was  sent  for,  and 
found  Miss  Brady  lying  in  the  cellar,  dead. 
She  bad  been  dead  some  time,  as  rigor  mor- 
tis was  very  marked,  which  usually  does  not 
happen  until  three  or  four  hours  after  death. 
He  could  not  say  from  what  cause  she  died, 
iinlew  he  had  been  in  charge  of  the  case 


before  death.  At  the  oonehtslon  of  tbe  plaln- 
tllTs  case  the  court  below  was  asked  by  the 
defendant  to  Inatract  the  Jury  that,  "even  If 
aU  the  evidence  offered  by  the  plaintiff  can 
be  regarded  as  correct,  nevertheless  none  had 
been  offered  sufficient  to  show  that  the  death 
of  Miss  Marian  Brady  resulted  from  the  neg- 
ligence of  the  defendant,  its  officers  or 
agents,  and  the  verdict  must  be  for  the  de- 
fendant" This  ruling  constituted  the  first 
exception,  and  in  determining  vrhether  it  be 
correct  or  not  it  becomes  necessary  to  refer 
to  the  settled  principles  of  law  applicable  to 
the  case.  All  the  cases  agree  that,  to  consti- 
tute a  good  cause  of  action,  there  should  he 
stated  and  proved  a  right  on  the  part  of  the 
plaintiff,  and  a  duty  on  the  part  of  the  de- 
fendant in  respect  to  that  right,  and  a  breach 
of  that  duty  by  the  defendant,  whereby  the 
alleged  Injury  was  produced.  Between  the 
negligence  and  the  injury  there  must  be  tbe 
relation  of  cause  and  effect.  Maenner  v. 
Carroll,  46  Md.  212;  W.  tJ.  Tel.  Co.  v.  State, 
82  Md.  SIO,  3S  Atl.  768;  Holly  v.  Gas  Light 
Co.,  8  Gray,  123;  Trainer's  Case,  33  Md.  5.'>4. 
If  the  evidence  falls  short  of  proving  that 
the  injury  complained  of  was  the  direct  re- 
sult of  the  defendant's  negligence,  whenever 
it  is  so  Inconclusive  that  no  well-constituted 
mind  can  infer  from  It  the  fact  which  it  is 
offered  to  establish,  It  becomes  the  duty  of 
the  court,  when  requested,  to  Instruct  the 
jury  that  the  evidence  is  Insufficient  to  jus- 
tify th^r  finding  the  fact  attempted  to  be 
proved.  Brinkley  v.  Piatt,  40  Md.  529;  Ty- 
son V.  Tyson,  37  Md.  667;  Clarke  v.  Dederict. 
81  Md.  148;  Piank-Road  Co.  v.  Bruce,  6  M<1. 
457. 

Having  these  well-established  legal  princi- 
ples in  view,  we  now  proceed  to  a  consideration 
of  the  facts  in  proof,  bearing  in  mind  that  the 
onus  Is  on  the  plaintiff  to  show  affirmatively 
all  the  elements  of  the  right  to  recover.  It 
was  necessary  for  the  plaintiff  in  this  case 
to  prove  (1)  the  death  of  Miss  Brady,  (2)  the 
negligence  of  the  defendant,  and  (3)  tiiat 
such  negligence  was  the  cause  of  Miss  Bra- 
dy's death.  We  have  been  unable  to  discern 
any  evidence  In  the  record  tending  to  prove 
that  the  escape  of  gas  from  the  defendant's 
pipe  on  the  premises  of  the  equitable  plain- 
tiff was,  in  any  respect  doe  to  the  negli- 
gence of  the  defendant.  The  equitable  plain- 
tiff had  not  used  gas  during  the  five  y«an> 
of  his  occupancy  of  the  house,  and  there 
had.  In  that  time,  been  no  escape  of  It.  even 
up  to  the  time  be  left  home  on  the  morning  of 
October  11,  1893.  The  pipes  were  left  on 
the  premises,  presumably  by  the  consent  of 
the  owner  of  the  building,  and  for  tbe  con- 
venience of  his  tenants.  The  gas  was  shut 
off  in  the  usual  way,  by  a  stopcock  in  the 
riser,  which,  according  to  the  proof,  answer- 
ed the  purpose  effectually.  Whether  the 
leak,  which  was  at  the  L,  was  caused  by 
the  fact  that  the  pipe  was  defective  when 
put  in,  or  whether  the  break  In  It  was  caus- 
ed by  the  rough  and  negligent  manner  in 
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which  It  was  treated  by  tbe  equitable  plain- 
tiff in  dumping  large  quantities  of  coal 
against  and  around  it  for  four  or  fire  years 
In  succession,  are  questions  upon  which  tbe 
proof  Is  entirely  silent.  It  was  not  negli- 
gence on  the  part  of  tbe  company  to  leare 
Its  pipes  on  the  premises,  nor  does  the  fact 
that  It  made  no  examination  of  the  pipes 
raise  any  presumption  of  negligence,  In  tbe 
absence  of  any  notice  of  tbe  existence  of 
any  cause  for  an  examination.  Had  there 
been  such  notice.  Its  duty  would  have  been 
to  bare  dlscoyered  the  cause  of  tbe  leak, 
and  to  lutTe  used  proper  means  to  remedy  it. 
It  was  not  required  to  keep  up  a  constant 
inspection  all  along  Its  lines,  without  refer- 
nice  to  the  existence  or  nonexistence  of  a 
probable  cause  for  tbe  occurrence  of  leaks 
or  escape  of  gas.  Gas  Ca  y.  Crocker,  82  Md. 
124.  33  Atl.  423.  This  is  not  a  case  In  which 
negligence  may  be  Inferred  from  the  occur- 
rence of  tbe  injury,  as  has  been  so  earnestly 
ai^gued  by  counsel  for  the  appellant  It  dif- 
fers from  the  cases  cited  by  them  In  tbe 
fact  that  in  each  of  them  there  was  evidence 
of  an  act  of  negligence;  as.  for  Instance,  In 
Worthington's  Case,  21  Md.  276,  tbe  acci- 
dent was  caused  by  a  misplaced  switch,  due 
to  negligence  In  the  construction  of  the  de- 
fendant's railroad  track;  and  in  Mabone's 
Case,  where  a  persoo  who  bad  bought  a 
ticket  was  invited  to  cross  tbe  track  in 
front  of  an  approaching  train  by  the  defend- 
ant's agent;  and  in  Kaskell's  Case,  78  Md. 
517,  28  Atl.  410.  where  an  overcrowded 
street  car,  off  the  track,  was  driven  two 
squares  over  cobble  stones,  without  an  ef- 
fort to  replace  it,  until  It  collided  with  a 
freight  car  on  an  adjoining  track,  Injuring 
the  plaintiff.  In  this  case  there  Is  no  proof 
of  any  act  or  omission  on  tbe  part  of  tbe 
defendant  to  which  the  escape  of  gas  may 
fairly  be  attributed.  Nor  have  we  been  able 
to  find  any  proof  in  the  record  that  the 
death  of  Miss  Marian  Brady  was  caused  by 
InhaUng  gas.  So  far  as  the  record  discloses, 
tbe  evidence  is  so  vague  and  uncertain  that 
the  death  might,  with  equal  reason,  be  at- 
tributed to  some  sudden  and  natural  cause. 
Dr.  Brlnton,  who  was  fbmlllar  with  the  cir- 
cumstances surrounding  her  death,  and  wbo 
examined  her  body,  was  unable  to  say  from 
what  came  she  died;  and  yet  we  are  asked 
to  say  that  It  was  proper  to  have  allowed 
tbe  jury  to  speculate— to  guess— that  she  met 
her  deaUi  by  inhaling  gas.  Tlie  proof  of  tbe 
fact  that  Miss  Brady's  death  was  caused  by 
labaliiig  gas  which  had  permeated  the  dwell- 
ing of  tbe  equitable  plaintiff  through  the 
negligence  of  tbe  defendant  was  essential  to 
recovery. 

But  It  is  insisted  that  ocular  or  other  di- 
rect testimony  of  tbe  details  and  precise 
manner  of  tlae  accident  are  not  essential 
parts  of  tbe  proof  In  this  case,  because  tbe 
doctrine  of  res  Ipsa  loquitur  applies,  and 
many  cases  are  cited  In  support  of  this  the- 
ory.   It  is  a  soflBclent  answer  to  this  propo- 


sition to  say  that,  while  it  is  thie  that  wheth- 
er this  doctrine  applies  becomes  a  question 
of  common  sense,  there  can  be  no  common 
sense  in  its  application  to  any  case  unless 
the  accident  is  connected  with  tbe  defend- 
ant.   In  the  cases  cited  in  support  of  this 
contention  there  was  no  doubt  as  to  the 
proximate  cause  of  the  injury.    In  this  case, 
as  we  have  seen,  there  is  not  a  particle  of 
proof  to  connect  the  defendant  with  the 
escape  of  tbe  gas,  nor  is  there  any  that  the 
death  of  Miss  Brady  was  caused  by  Inhaling 
gas.    If  tbe  cause  of  her  death  was  known' 
there  might  be  some  reason  for  the  Inference 
of  negligence,  but  we  cannot  infer  that  she 
died  from  inhaling  gas,  and  then  build  on 
that  the  second  Inference  that  the  escape  of 
the  gas  was  due  to  tbe  defendant's  negli- 
gence.   There  being  no  proof  to  show  what 
was  the  lmm«dlate  cause  of  tbe  death  of 
Miss  Brady,  and  tliat  It  could  not  have  hap- 
pened in  any  other  way  than  by  reason  of 
the  defendant's  negligence,  the  doctrine  of 
res  Ipsa  loquitur  is  not  applicable  to  this 
case.     It  follows  from  what  we  have  said 
that  the  court  below  was  right  In  Instruct- 
ing the  jury  that  their  verdict  must  be  for 
the  defendant. 
;      In  the  course  of  the  trial,  William  Furgu- 
{  son,  a  witness  for  the  plaintiff,  was  asked 
I  whether  a  stopcock  on  the  top  of  the  riser, 
I  or  on  some  other  portion  of  the  supply  pipe, 
I  would  be  a  dangerous  method  of  shutting  off 
■  the  gas,  which  was  objected  to  by  counsel 
i  for  defendant,  and  sustained  by  the  court, 
and  this  constitutes  the  second  exception. 
I  We  see  no  error  in  this  ruling.    There  was 
!  no  pretense  that  the  stopcock  had  anything 
I  to  do  with  the  escape  of  gas.     It  was  cal- 
I  cnlated  to  mislead  the  jury,  and  was  proper- 
;  ly  rejected. 

Tbe  court  belowalsoproperlyrefu-edtoper- 
mlt  the  witness  to  answertbequestlons  in  the 
third  and  fourth  bills  of  exception.    Wheth- 
er some  other  plan  than  the  one  adopted  by 
the  defendant  would  be  safer  or  not  was  not 
tbe  question  before  tbe  jury.    There  was  no 
question  before  the  jury  as  to  tbe  efficiency 
:  of  tbe  plan  adopted  by  the  company  to  shut 
off  the  gas,  and  all  such  questions  were  ir- 
'  relevant  and  misleading.     The  only  obliga- 
I  tlon  on  tbe  company  was  to  use  a  safe  plan, 
I  which  appears  to  have  been  done.    Wood  v. 
i  Helges,  88  Md.  267,  34  AtL  872;   Crowther's 
Cose.  63  Md.  560. 

The  question  propounded  to  the  witness 
McConneli,  which  constitutes  the  fifth  ex- 
ception, was  also  properly  rejected.  The 
question  of  negligence  vel  non  is  either  a 
question  of  law  or  one  for  the  jury.  This 
question  proposes  to  substitute  tbe  opinion 
of  a  witness  upon  a  matter  of  law  for  that 
of  the  judge,  whose  province  It  Is  to  pass 
on  all  such  questions.  It  assumes,  as  a  mat- 
ter of  law,  that,  regardless  of  all  other  facts 
in  tbe  case,  there  was  an  obligation  on  the 
piirt  of  tlie  defendant  to  have  made  an  ex- 
amination, and  makes  the  opinion  of  the 
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witness  take  the  place  of  tlie  Jury  upon  the 
rery  question  It  has  been  Impaneled  to  de- 
cide. The  question  propounded  to  the  same 
n-ltness  which  constitutes  the  sixth  excep- 
tion was  also  properly  rejected.  Whether  or 
not  the  appellee  had  the  means  of  determin- 
ing defects  was  not  a  question  in  the  case, 
since  there  was  no  evidence  of  such  a  state 
of  facts  as  to  impose  on  it  the  duty  of  an 
inspection.  Besides,  it  proposes  that  the 
witness  shall  express  an  opinion  on  a  state 
of  facts  that,  according  to  his  previously  ex- 
pressed opinion,  could  not  exist.  Judgments 
affirmed,  with  costs  above  and  below. 


DBMUTH  et  al.  v.  OLD  TOWN  BANK  OF 

BALTIMORE  et  al. 

(Court  of  Appeals  of  Maryland.    March  31, 

1897.) 

mortqaoa  —  indobskmbnt  —  mobtgaoi   notk  — 
Rights  of  Indokske— Limitatiohs. 

1.  In  1888  one  P.  made  a  pretended  assignment 
of  leasehold  property  to  his  clerk,  taking  oadk  a 
mortgage  to  secure  a  note  for  $1,000  and  two  in- 
terest notes,  and  a  reassignment  of  the  proper- 
ty; the  first  deed  and  the  mortgage  being  alone 
recorded.  P.  then  Indorsed  the  principal  note  to 
defendant  bank,  but  notice  of  the  transfer  was 
not  recorded,  nor  was  the  mortgage  itself  as- 
signed; and  in  1891  plaintiffs,  desiring  to  pur- 
chase the  property,  were  Informed  by  P.  tliat 
the  mortgage  wag  paid,  and  the  latter,  after 
producing  the  reassignment  from  the  pretended 

frantee,  and  exhibiting  the  interest  notes  and  a 
1,000  note  (which  he  claimed  was  the  principal 
mortgage  note,  but  which  a  comparison  with  the 
interest  notes  and  with  the  mortgage  would  have 
shown  was  not  the  genuine  mortgage  note)  re- 
leased the  mortgage  on  the  records,  recorded  the 
deed  of  reassienment,  and  gjve  a  deed  to  plain- 
tiffs. In  1895  defendant  foreclosed  its  mort- 
gage. Beld,  that  since  the  indorsement  and  de- 
livery of  a  mortgage  note,  prior  to  Acts  1892,  c. 
392,  carried  witli  it  the  lien  of  the  mortgage, 
P.'s  attempted  release,  and  hla  fraud  on  plain- 
tiffs, did  not  affect  defendant's  right  to  the 
benefit  of  said  lien. 

2.  Lapse  of  time  less  than  20  years  will  not 
bar  foreclosure  of  a  mortgage,  though  the  mort- 
gage note  itself  be  barred. 

Appeal  from  circuit  court  of  Baltimore  city. 

Petition  by  Charles  II.  Demuth  and  an- 
other against  the  Old  Town  Bank  of  Balti- 
more and  others  to  rescind  a  decree  of  fore- 
closure. From  a  decree  dismissing  the  peti- 
tion, plaintiffs  appeal.    Affirmed. 

Argued  before  McSHBRRT,  O.  J.,  and 
BRISCOE,  BRYAN,  PAGE,  BOYD,  and 
RUSSUM,  JJ. 

MUlard  F.  Taylor  and  Rob.  F.  I^each,  Jr., 
for  appellants.  Thomas  Hughes,  for  appel- 
lees. 

McSHERRY,  0.  J.  This  la  a  case  of  ex- 
ceedingly great  hardship,  and  we  liave  dlU- 
geutly,  but  in  vain,  sought  for  some  tenable 
ground  upon  which  the  appellants  could  be 
relieved  from  the  loss  that  an  affirmance  of 
the  decree  appealed  from  will  necessarily 
subject  them  to.  But  hard  cases,  it  has  often 
been  said,  almost  always  make  bad  law;  and 


hence  It  la.  In  the  end,  far  better  that  the 
established  rules  of  law  should  be  atrictly 
applied,  even  though  in  particular  instances 
serious  loss  may  be  thereby  Inflicted  on  some 
individuals,  than  that  by  subtle  distinctions, 
invented  and  resorted  to  solely  to  escape 
such  consequences,  long-settled  aad  flrmly- 
flxed  doctrines  should  be  shaken,  questioned, 
confused,  or  doubted.  Lovejoy  v.  Irelan,  17 
Md.  627.  It  la  often  difficult  to  resist  the  In- 
fluence which  a  palpable  hardship  is  calcu- 
lated to  exert;  but  a  rigid  adherence  to 
fundamental  princii^eB  at  all  times,  and  a 
stern  insensibility  to  the  results  which  an  on- 
varying  enforcement  of  those  principles  may 
occasionally  entail,  are  the  surest,  if  not  the 
only,  means  by  which  staUlity  and  certainty 
in  the  administration  of  the  law  may  be  se- 
cured. It  is  for  the  legislattue,  by  appro- 
priate enactments,  and  not  for  the  courts,  by 
metaphysical  refinements,  Vo  provide  a  rem- 
edy against  the  happening  of  hardships 
which  may  result  from  the  consistent  appli- 
cation of  established  legal  principles. 

Now,  the  facta  before  us  are  these:  Sam- 
uel D.  Price  was  In  1888  the  owner  of  some 
leasehold  property  in  Baltimore  city.  This 
on  January  28,  1888,  be  assigned  to  Henry  C. 
Fowler,  an  employ^  of  his,  for  an  alleged,  bnt 
in  fact  (or  a  simulated,  consideration  of  $1,- 
500.  On  the  same  day,  and  as  a  part  of  the 
same  transaction,  Fowler  executed  and  de- 
livered to  Price  a  mortgage  on  the  same  prop- 
erty to  secure  the  payment  of  $1,000,  stated 
to  be  the  balance  of  purchase  money  due  by 
Fowler  to  Price;  and  Fowler  also  signed 
and  delivered  a  promissory  note  of  even  date, 
payable  to  Price  in  1  year,  for  the  principal 
sum  of  $1,000,  and  two  other  promissory 
notes,  eacb  for  the  sum  of  |30,  payable  in  6 
and  12  months,  for  the  interest.  These  three 
notes  are  described  In  the  mortgage.  The 
deed  and  the  mortgage  were  promptly  placed 
on  record.  Simultaneously  with  the  execu- 
tion of  the  deed,  the  mortgage,  and  the  notes. 
Fowler  also  executed  and  delivered  to  Price 
a  deed  reconveying  and  reassigning  to  him 
the  identical  leasehold  property.  This  deed 
was  not  placed  on  record  until  November  12, 
1891.  The  sale  by  Price  to  Fowler  was  noi 
an  actual  sale  at  all.  It  was  a  mere  device 
to  which  Price,  who  was  a  builder,  resorted 
to  raise  money  without  himself  execnting  a 
mortgage  on  his  property.  To  all  appearan- 
ces, however,  so  far  as  the  public  records  dis- 
closed, it  was  a  perfectly  regular  and  bona 
fide  transaction.  On  January  31,  1888,  Price 
borrowed  from  the  Old  Town  Bank  of  Balti- 
more the  sum  of  $1,200,  and  indorsed  to  the 
bank,  as  collateral,  the  $1,000  m<Mtgage  note 
of  Fowler,  and  another  note,  with  which  Tre 
have  no  concern.  Price's  note  to  the  bank 
was  repeatedly  renewed,  and,  when  each  re- 
newal was  made.  Fowler's  note  to  Price  vras 
repledged.  There  can  be  no  doubt  about  the 
entire  good  faith  of  the  bank  in  this  trans- 
action. The  bank  continued  to  hold  the 
note,  which  on  its  face  showed  that  it  wa:3 
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aecni«d  by  a  mortgage  of  even  date,  and  on 
October  31,  1895,  after  Price  had  become  In- 
solrent,  and  shortly  before  he  died,  the  bank 
filed  in  the  circuit  court  of  Baltimore  city  a 
petition  praying  for  a  decree  directing  a  sale 
of  the  mortgaged  premises,  and  under  the 
terms  of  the  mortgage  the  usual  decree  was 
forthwith  signed.  Within  a  month  there- 
after the  appellants  came  Into  the  case,  and 
by  petition  asked  that  the  decree  be  set  aside. 
Tliey  base  the  relief  which  they  seek  upon 
these  facts:  In  November,  1891,  the  appel- 
lants, desiring  to  purchase  the  property  In 
question,  had  the  title  examined,  and,  It  be- 
ing then  discovered  that  Price  held  the  mort- 
gage thereon  from  Fowler,  negotiations  were 
opened,  not  with  Fowler,  the  apparent  own- 
er, but  with  Price,  who  informed  the  appel- 
lants and  their  counsel  that  the  mortgage  had 
been  paid,  and  that  he  held  a  deed  from 
Fowler  assigning  the  property  back  to  him. 
He  thereupon  produced  the  deed  of  assign- 
ment, contemporaneous  In  date  with  the 
mortgage  and  with  the  deed  from  Price  to 
Fowler;  and  he  exhibited  three  promissory 
notes,  punrartlng  to  be  the  three  mortgage 
notes  descritied  in  the  mortgage  from  Fowler 
to  him,— the  one  note  for  $1,000,  and  the  oth- 
er two  each  for  $30.  Without  making  any 
inquiry  of  Fowler,  the  appellants  concluded 
tlie  purchase  with  Price;  and  Price  on  No- 
rember  12,  1891,  released  on  the  public  rec- 
ords the  mortgage  of  January  21,  1888,  and 
then  placed  on  record  the  deed  of  assign- 
ment from  Fowler  to  himself,  dated,  as  stat- 
ed, on  January  28,  1888,  and  delivered  to  the 
appellants  a  deed  dated  November  12,  1891, 
assigning  to  them  the  same  property.  There- 
apon  the  appellants  paid  him  $1,300,  the 
amount  of  the  purchase  money.  The  appel- 
lants had  no  knowledge  of  the  outstanding 
note  in  the  hands  of  the  bank,  and  they 
lielicred  that  the  $1,00Q  note  exhibited  by 
Price,  and  stated  by  him  to  be  the  iden- 
tical note  secured  by  tbe  mortgage,  was  In 
fact  the  mortgage  note.  The  evidence,  how- 
ever, clearly  shows  that  Fowler  signed  two 
$1,000  notes  on  the  same  day,  and  the  one 
retained  by  Price,  and  subsequently  exhib- 
ited to  the  appellants  as  the  genuine  mort- 
gage note,  was  not  in  fact  the  note  secured 
by  and  described  In  the  mortgage  at  all, 
and  that  the  note  indorsed  to  the  bank,  and 
forming  tbe  basis  of  the  decree,  was  in  real- 
ity the  mortgage  note.  About  this  the  evi- 
dence leaves  no  room  for  doubt  The  ap- 
pellants claim  that  they  are  bona  fide  pur- 
chasers of  the  property  from  Price,  for  value, 
and  are,  as  such,  entitled  to  hold  it  against 
tbe  dalm  of  the  Old  Town  Bank.  They  un- 
doubtedly paid  their  money  for  the  property 
to  Price,  who  shamefully  deceived  and  misled 
them;  but  whether  these  facts,  under  the 
circumstances,  are  sufiBcient  to  defeat  the 
rights  acquired  by  the  bank,  is  the  question 
brought  before  us.  Tbe  court  below  dismiss- 
ed the  petition  asking  for  a  rescission  of  the 
decree,    and    from    the    order   of    dismissal. 


which  permits  the  decree  of  October  31, 1895, 
directing  a  sale  of  the  property  to  stand,  this 
appeal  was  taken. 

Now,  it  cannot  be  doubted  that  prior  to 
the  adoption  of  the  act  of  1892,  c.  392  (which, 
however,  has  no  application  to  this  case),  the 
law  of  Maryland  was,  and  still  is,  except  in 
so  far  as  modified  by  the  statute  Just  nam- 
ed, that  the  indorsement  or  assignment  of  a 
promissory  note  secured  by  a  mortgage  gives 
to  a  bona  flde  bolder  of  such  note  the  bene- 
fit of  the  lien  of  the  mortgage,  as  fully  as 
though  he  had  been  named  as  the  actual 
mortgagee;  and  this,  too,  though  tbe  pub- 
lic records  furnish  no  evidence  of  the  in- 
dorsement or  transfer  and  delivery  of  the 
note.  The  transfer  or  Indorsement  of  the 
note,  which  Is  the  principal,  carries  the' 
mortgage,  which  Is  the  incident,  and  effectu- 
ally clothes  the  bona  fide  holder  of  the 
note  with  the  lien  of  the  mortgage  itself. 
Clark  V.  Levering,  1  Md.  Gb.  Dec.  178;  In- 
surance Co.  V.  Boss,  2  Md.  Ch.  Dec.  26; 
Byles  V.  Tome,  39  Md.  463;  Boyd  v.  Parker, 
43  Md.  199;  McCracken  v.  Insurance  Co., 
Id.  477;  Hewell  v.  Coulboum,  64  Md.  63. 
Clearly,  then,  the  indorsement  and  delivery 
by  Price  of  the  $1,000  mortgage  note  to  the 
Old  Town  Bank  on  January  31,  1886,  for 
value,  operated  to  carry  the  mortgage  with 
it,  and  stripped  Price  of  all  authority  to  deal 
with  that  mortgage  without  tbe  consent  or 
sanction  of  the  bank.  From  the  moment 
of  that  Indorsement  and  delivery,  it  ceased 
to  be  In  the  power  of  Price  to  release  the 
mortgage  so  as  to  deprive  the  bank,  by  which 
the  note  was  held,  of  the  benefit  of  its  secu- 
rity under  tbe  mortgage.  This  Is  precisely 
what  was  decided  In  Boyd  v.  Parker,  supra, 
—a  case  that  cannot  be  distinguished  from 
this.  If,  then,  the  bank  became  the  equi- 
table owner  of  the  mortgage,  and  Price  no 
longer  had  power  to  release  it  so  as  to  af- 
fect the  rights  of  the  bank,  how  can  the 
fraud  and  deception  which  Price  undoubted- 
ly practiced  upon  the  appellants,  and  for 
which  the  bank  was  In  no  way  responsible 
or  answerable.  Interfere  with  the  title  of  the 
bank,  or  give  to  the  appellants  rights  supe- 
rior to  those  which  Price  himself  could  have 
asserted?  In  answer  to  this  it  Is  said  that 
the  appellants  are  bona  fide  purchasers  with- 
out notice,  and  consequently  are  entitled  to 
the  protection  of  a  court  of  equity.  Bona 
fide  purchasers  without  notice,  and  for  value, 
are  a  highly-favored  class  in  equity,  and. 
In  a  certain  sense,  the  appellants  bought  in 
good  faith;  but  it  is  not  every  bona  flde  pur- 
chaser who  can  Invoke  the  interposition  of 
a  court  of  equity  to  defeat  the  equally  meri- 
torious claims  of  others.  In  the  recent  case 
of  Seldner  v.  McCreery,  75  Md.  296,  23  Atl. 
043,  we  said:  "Where  a  title  is  perfect  on  Its 
face,  and  no  known  circumstances  exist  to 
impeach  it  or  to  put  a  purchaser  on  Inquiry, 
one  who  buys  bona  fide  and  for  value  oc- 
cupies one  of  the  most  higlily-favored  po- 
sitions of  the  law.     If  circumstances  after- 
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wards  come  to  light  wljich  Invalidate  the  title 
of  the  seller,  there  Is  nothing  to  prevent  re- 
dress against  him  In  behalf  of  the  party 
who  may  he  Injured,  bnt  the  Innocent  pur- 
chaser must  be  protected  at  all  events." 
This  language  was  used  In  replying  to  an 
objection  that  a  will,  upon  which  the  title 
then  being  examined  depended,  had  been 
proved  only  In  common  form,  and  might,  con- 
sequently, thereafter  be  caveated,  whereby 
the  purchasw  would  be  Involved  in  litiga- 
tion. No  facts  were  shown  which  rendered 
It  probable  that  the  will  was  Invalid,  and, 
the  probate  In  common  form  being  sufficient 
proof  of  the  will  to  pass  the  title  to  the  devi- 
see, the  mere  possibility  that  the  will  might 
afterwards  be  contested  was  not  a  ground 
upon  which  the  title  that  It  did  pass  could 
be  impeached.  Under  the  will  the  seller 
had  a  title,  and,  of  course,  circumstances 
coming  to  light  afterwards,  and  Invalidating 
that  title,  could  not  affect  a  bona  fide  pur- 
chaser for  valne  and  without  notice.  But 
we  have  here  and  now  no  such  question  be- 
fore us.  Price  had  no  title,  on  the  face  of 
the  records,  except  as  mortgagee,  when  the 
negotiations  were  opened  with  him  by  the 
appellants;  but  even  that  title  he  had  part- 
ed with  nearly  four  years  previously,  by  as- 
signing or  Indorsing  the  mortgage  note  to 
the  bank.  Consequently,  at  the  very  time 
he  executed  the  deed  to  the  appellants  the 
banlt  owned  the  Hen  of  the  mortgage;  and, 
because  the  bank  held  the  note  secured  by 
the  mortgage,  Price's  attempted  release  of 
the  mortgage  was  ntterly  Ineffectual.  No 
circumstance  has  come  to  light  since  the 
date  of  the  deed  to  the  appellants  which  In- 
validates Price's  title,  for  Price  had  no  title 
at  the  time  he  made  the  deed  that  was  not 
actnaDy  subject  to  the  Hen  of  the  mortgage 
In  the  hands  of  the  bank. 

Bnt,  In  addition  to  this,  the  whole  dlflScnlty 
has  arisen  out  of  the  deception  practiced  by 
Price  upon  the  appellants.  The  bank  had 
no  agency  In  misleading  them,  and  Is  clearly 
not  responsible  for  Price's  fraud.  The  ap- 
pellants do  not  seem  to  have  considered  It 
singular  that  If  the  mortgage  notes  had  been 
paid  by  Powler,  as  Price  represented,  the 
notes  themselves  still  remained  in  the  pos- 
session of  Price.  Had  they  been  altogether 
free  from  fault,  or  less  willing  to  rely  on  the 
statements  of  Price,  they  would  have  ap- 
pUed  to  Fy)wler,  the  mortgagor,  and  would 
have  learned  from  him  the  true  nature  of 
the  transaction,  and  the  Important  fact  that 
he  had  in  reaUty  executed  two  notes,  each 
for  $1,000,  on  the  same  day;  and  a  casual 
comparison  of  the  interest  notes  with  the 
$1,000  note  exhibited  by  Price  would  have 
Indicated  such  a  marked  difference  as  to 
suggest  at  least  a  doubt  as  to  whether  the 
$1,000  note  shown  to  them  was  the  genuine 
mortgage  note.  The  Interest  notes  shown 
by  Price  to  the  appellants  contained  on  their 
face  the  words  "collateral  with  mortgage  of 
even  date  herewith,"  and  along  the  margin 


the  words  "mortgage  note."    The  $1,000  note 
produced  by  Price  contained  none  of  these 
words,  and.  In  terms,  drew  interest  from  Its 
date,  payable  half-yearly,— a  provision  whol- 
ly unnecessary,  and  altogether  out  of  place, 
where   separate    Interest   notes   hare    been 
given.    But,  more  than  this,  a  comparison 
of  the  note  produced  by  Price  with  the  de- 
scription In  the  mortgage  of  the  one  secured 
by  the  mortgage  would  have  indicated  that 
Price  was  not  then  In  possession  of  the  gen- 
uine mortgage  note,  because,  as  Just  stated, 
the  note  produced  was  drawn  to  bear  Inter- 
est   from    Its    date,    whereas   the   note   de- 
scribed In  the  mortgage  was  a  note  for  the 
principal  sum  of  $1,000,  payable  one  year 
after  date,  and,  for  the  Interest  to  accrue 
thereon,  two  Interest  notes  wei*e  proTld«^. 
The  note  prof^ueed  by  Price  bore  no  mark 
to  designate  that  It  was  a  note  secured  by 
a  mortgage  at  an,  as  each  of  the  interest 
notes  dM.    These  were  circumstances  calcu- 
lated to  suggest  Inquiry,  If  not  to  excite  sus»- 
plcion,  when  they  are  all  considered  togeth- 
er, and  were  clearly  sufficient  to  pm   the 
purchasers  to  a  further  Investigation  than 
they  actnaUy  made.     The  note  produced  by 
the  bank  corresponds  precisely  with  the  In- 
terest notes,  has  the  same  words  upon  Its 
face  as  to  being  collateral  with  mortgage, 
and  the  same  words  on  Its  margin,  and  does 
not  bear  Interest  from  Its  date.    Obviously, 
the  note  held  by  the  bank  was  the  genuine 
mortgage  note,  and  unless  the  bank's  failure 
to  secure  an  assignment  of  the  mortgage,  or 
Its  omission  to  have  placed  on  record  a  no- 
tice that  it  owned  the  note,  forfeits  Its  right 
to  the  lien  created  by  the  mortgage,  no  act 
done  by  Price  without  the  bank's  concur- 
rence or  sanction  can  prejudice  or  affect  its 
Ben.    If  this  were  not  so,  there  would  havo 
been  no  occasion  for  the  adoption  of  the  act 
of  1892,  e.  392. 

But  laches  and  limitations  are  reUed  on  by 
the  appellants  as  final  defenses.  It  has  been 
repeatedly  said  that  the  application  of  the 
doctrine  of  laches  depends  on  the  clrcnni- 
stances  of  each  particular  case,  and  while. 
In  the  abstract,  this  Is  true,  It  is  apt  to  be 
misleading.  If  the  constituent  and  essential 
elements  which  go  to  make  up  laches.  In  the 
technical  sense  of  the  term,  are  overlookeil 
or  disregarded.  Strictly  speaking,  and  nsin;: 
the  term  as  it  is  understood  in  the  law. 
laches  is  such  neglect  or  omission  to  assert 
a  right  as,  taken  In  conjunction  with  lapse 
of  time  more  or  less  great,  and  other  cir- 
cumstances causing  prejudice  to  an  adverse 
party,  operates  as  a  bar  in  a  court  of  equity. 
Lord  EUenborough  said,  in  discussing  the 
question  whether  a  failure  to  present  a  bill 
of  exchange  at  the  specified  place  of  pay- 
ment was  sufficient  to  discharge  the  accept- 
or: "Laches  Is  a  neglect  to  do  something 
which  by  law  a  man  Is  obliged  to  do.  Wheth- 
er any  neglect  to  call  at  a  house  where  a 
man  Informs  me  that  I  may  get  the  money 
amounts  to  laches  depends  on  whether  I  am 
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obliged  to  call  there."  Selbag  t.  Abitbol.  4 
Maule  &  S.  462.  Obviously,  then,  there  must 
be  a  legal  duty  to  do  Bome  act,  a  failure  to 
do  that  duty,  and  attendant  circumstances 
vhich  cause  prejudice  to  an  adverse  party, 
before  the  doctrine  can  be  successfully  in- 
Toked.  Mere  lapse  of  time,  without  more, 
anless  of  sufficient  duration  to  amount  to 
and  constitute  the  bar  of  the  statute  of  lim- 
itations, will  not  be  sufficient.  Now,  there 
was  clearly  no  duty  which  tlie  banlc  owed 
any  one  to  foreclose  the  mortgage  prior  to 
tbe  sale  of  the  deed  to  the  appellants.  Its 
omission  to  do  so  anterior  to  the  date  of  tbe 
purchase  by  the  appellants  was  not,  there- 
fore, the  omission  to  do  something  which  by 
law  It  was  required  to  do;  and  the  subse- 
quent delay  (that  Is,  the  delay  between  tbe 
date  of  the  purchase  by  the  appellants  and 
tbe  filing  of  tbe  decree  appealed  from) 
placed  the  appellants  in  no  worse  position 
tban  they  occupied  the  very  moment  they 
paid  tbe  purchase  money  to,  and  took  the 
deed  from.  Price.  No  act  of  tbe  01d_  Town 
Banli,  and  no  omission  on  its  part'  to  do 
sometbing  that  it  was  legally  bound  to  do, 
operated  to  prejudice  tbe  appellants,  unless 
the  mere  naked  failure  to  secure  an  assign- 
ment of  the  mortgage,  and  to  have  tliat  as- 
ri^mcnt  recorded,  was  an  omission  to  per- 
form an  act  which  the  bank  was  obliged  to 
perform.  But  the  decided  cases  we  have  re- 
fen-ed  to  conclusively  establish  that  no  such 
dnty  or  obligation  rested  on  the  bank.  The 
essential  elements  of  laches  are  therefore 
wanting,  and  the  question  comes  down  to 
one  of  mere  lapse  of  time,  or  the  statute  of 
limitations.  About  this  question— the  stat- 
ute of  llmitatfons— there  is  no  room  to  doubt. 
While  it  may  be  conceded  that  the  mortgage 
note  of  January,  1888,  given  by  Fowler  to 
Price,  and  by  Price  indorsed  to  tbe  bank, 
was  barred  by  limitations  when  the  decree 
was  signed,  still  the  right  of  the  bank  to 
bave  the  mortgage  foreclosed  could  not  be 
barred  by  the  lapse  of  less  than  20  years. 
This  principle  has  been  expressly  settled  by 
this  court,  and  we  need  do  no  more  than  re- 
fer to  two  of  the  cases  in  which  It  was  dis- 
tinctly applied:  Railroad  Co.  v.  Trimble,  51 
M<1.  Ill;  Magmder  y.  Peter,  11  Gill  &  J. 
217.  As  we  find  no  error  in  the  decree  ap- 
pealed from,  it  will  be  affirmed,  with  costs. 
Decree  affirmed,  with  costs  above  and  below. 


HAYES  T.  COLCHESTER  MILLS. 

(Supreme  Court  of  Vermont.    Chittenden.    Jan. 

Term,  18»1.) 

MAtTBS     ARD     SCKVIXT— PSKSOXII,    iNfVKT  —  A»- 

BCMPTios   ow   Risks— Caution— Fklix>w    Bbbv- 
asts—Chiudkbs— Capacity— QuESTiosg  or  Pact 

— I.^gTROCTIOXS — APPBAI. — REVIEW. 

1.  Performancp  of  the  dut;^  of  one  who  employs 
an  immature  and  inexperienced  person  for  a 
dangrrooB  aerrice,  to  explain  to  him  tlie  inciden- 
tal dangers,  and  how  to  avoid  them,  does  not 
relieve  the  employer  from  liability  to  the  servant 
it  the  woric  reqoiKd  of  him  was  not  within  the 
Mope  of  hir  employment,  and  Budi  as  oogbt  not 


to  have  been  required  of  a  person  of  his  ca- 
pacity. 

2.  Where  an  employer  assiRiis  a  servant  to  the 
care  of  machinery,  and  placefl  another  servant 
under  bis  orders,  and  t^  first,  actine  within  the 
scope  of  liis  own  duty,  requires  of  the  second  a 
service  outside  his  employment,  which  a  prudent 
master  would  not  impose  on  a  person  of  his 
years,  strength,  and  judgment,  tbe  employer  is 
liable  for  tlie  consequences  of  the  improper  or- 
der, regardless  of  the  question  of  fellow  serv- 
ants. 

3.  A  boy  fourteen  years  of  age  was  employed 
as  a  helper  in  a  spinning  room,  and  bad  been  in 
the  service  two  years.  Bis  ordinary  duties  were 
to  sweep  the  floor,  pick  up  waste,  change  botj- 
bino,  and  occasiunRlly  to  oil  and  clean  some  parts 
of  the  machinery  when  it  wua  not  running.  An 
employ^  liaving  the  oversight  of  the  machinery 
and  tbe  immediate  charge  of  the  helpers,  was 
mending  a  belt,  and  directed  the  boy  to  go  to 
the  top  of  a  stepladder  12  feet  high,  and  hold 
the  belt  away  from  a  shaft  which  was  revolTiug 
rapidly.  The  boy  was  caught  by  the  belt,  and 
injured.  ffrW,  tha*  it  was  a  question  for  the 
jury  whether  tbe  service  wos  beyond  tlie  boy's 
capacity,  and  consequently  outside  his  employ- 
ment. 

4.  It  was  also  for  the  jury  to  determine  wheth- 
er the  boy  was  entitled  to  caution  as  to  the  dan- 
ger, and  instruction  how  to  avoid  it. 

5.  In  an  action  for  personal  injuries  resulting 
from  the  use  of  dangerous  appliances  by  a  serv- 
ant, the  service  need  not  be  characterized  as 
dangerons  by  witnesses,  in  order  to  render  the 
master  liable,  wherer  the  mere  description  of  it 
shows  it  to  have  l>een  so. 

6.  In  an  action  i)y  a  servant  for  personal  In- 
juries resulting  from  dangerous  applinnces.  Ills 
failure  to  prove  that  he  did  not  receive  proper 
instructions  as  to  their  use  is  waived  by  defend- 
ant's failure  to  object  in  the  trial  court. 

7.  In  an  action  for  personal  injuries  to  a  minor 
employe,  a  reqnest  to  charge  that  plaintiff,  with- 
in the  scope  of  his  employment,  assimied  all  risks 
that  were  "apparent,  obvious,  and  comprehenaible 
to  him"  was  substantially  complied  with  by  in- 
structions thst  tbe  rule  ns  to  assumption  of  risks 
applies  to  children,  if  they  are  able  to  understand 
clearly  the  risks  and  dangers;  that,  if  a  child 
has  discretion  enough  to  fully  appreciate  the  dan- 
ger, no  warning  is  required:  and  that  he  must 
use  snch  capacity  as  be  has  to  avoid  the  dan- 
ger to  which  he  is  exposed. 

Exceptions  from  Chittenden  county  court; 
Tyler,  Judge. 

Action  on  the  case  by  William  B.  Hayes,  by 
next  friend,  against  the  Colchester  Mills,  for 
personal  Injuries.  Defendant  pleaded  the  gen- 
eral Issue,  and  there  was  a  trial  by  Jury  at  the 
Apiil  term,  1893.  There  were  verdict  and 
Jndgment  for  plaintiff,  and  defendant  excepts. 
Affirmed. 

C.  M.  Wilds,  Seneca  Haaelton.  and  E.  R. 
Hard,  for  plaintiff.  W.  L.  Buruap,  Henry 
Ballard,  and  H.  F.  Wolcott,  for  defendant 


MUN80N,  J.  Tbe  plalntur,  a  boy  of  14, 
was  one  of  several  helpers  employed  In  tbe 
defendant's  spinning  room.  He  lost  an  arm 
while  at  work  under  the  Immediate  direction 
of  oine  Sturgis,  who  was  mending  a  belt 
whicb  bung  from  a  revolving  shaft.  The 
plaintiff  was  standing  near  the  top  of  a  step- 
ladder,  holding  the  belt  from  the  shaft,  to 
prevent  it  from  crawling,  when  he  was  caugiit 
by  the  belt  in  some  numner,  and  drawn  over 
tbe  shaft.  H&  had  been  employed  ia  tkis 
room  about  two  years.    His  erldenn  tendad 
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to  show  that  his  ordinary  duties  were  to  sweep 
the  floor,  pick  up  waste,  change  bobbins,  mend 
broken  threads,  and  occasionally  oil  and  clean 
some  parts  of  the  machinery  when  It  was 
not  running;  that  up  to  this  time  he  bad  not 
been  called  upon  to  render  such  serrice  as  he 
was  engaged  in  when  injured,  nor  assisted  In 
mending  a  belt,  nor  made  use  of  a  stepladder; 
that  Sturgis  was  the  second  hand  In  the 
spinning  room,  and  bad  the  oversight  of  the 
machinery,  and  the  Immediate  charge  of  the 
helpers,  and  entire  charge  of  the  room  when 
the  first  hand  was  absent  from  It,  as  was  the 
case  at  the  time  of  the  accident;  that  Sturgis 
generally  hired  the  helpers,  and  set  them  at 
work,  and  discharged  tliem  if  dissatisfied,  but 
that  the  first  hand  could  retain  them  notwith- 
standing Sturgis*  action  If  he  thought  best. 
The  shaft  from  which  this  belt  was  banging 
was  the  main  shaft,  elevated  13  feet  above 
the  floor,  and  having  300  revolutions  a  minute. 
Attached  to  this  shaft  was  a  drum  4  feet  In 
diameter,  which  was  connected  by  a  12-lnch 
belt  with  the  gearing  of  the  water  power  be- 
neath. There  was  a  space  of  5  or  6  feet  be- 
tween the  drum  and  the  wall  of  the  building. 
The  stepladder  was  set  up  In  this  space,  by 
the  side  of  the  drum  and  fnain  belt,  and  about 
a  foot  from  them.  It  was  a  stepladder  of  the 
ordinary  constructlbn,  12  feet  high,  somewhat 
worn,  and  not  entirely  flrm.  There  was  noth- 
ing by  which  the  plaintiff  could  steady  himself 
but  the  ladder.  The  rapid  motion  of  the  drum 
nnd  connecting  belt  produced  a  considerable 
movement  of  the  air  where  the  ladder  stood. 
It  was  not  claimed  that  the  plaintiff  came  in 
contact  with  either  the  drum  or  the  main  belt. 
The  evidence  of  the  plaintiff  tended  to  show 
that,  on  goln;;  up  the  ladder,  he  became  fright- 
ened, and  returned  to  the  foot  of  the  ladder, 
and  told  Sturgis  he  did  not  want  to  stay  up 
there,  for  fear  he  wonld  be  hurt;  and  that 
Sturgis  thereupon  clapped  his  hands  together, 
and  told  him  with  an  oath  to  go  up,  or  take 
his  hat  and  go  home;  and  that  upon  this  he 
went  op  the  ladder  agahi,  and  received  his  In- 
jury. The  case  was  submitted  to  the  Jury  on 
the  theory  that  there  was  evidence  tending  to 
show  that  Sturgis  was  negligent  In  requiring 
of  the  plaintiff  a  dangerous  service,  not  suited 
to  his  capacity,  and  in  failing  to  give  him 
such  advice  and  instructions  as  the  ease  re- 
quired; and  that  the  negligence  of  Sturgis  in 
these  respects  was  the  negligence  of  the  de- 
fendant. The  defendant  Insists  that  there 
was  no  evidence  tending  to  show  negligence 
in  the  respects  daimed,  and  that,  if  there  was 
any  negligence  on  the  part  of  Sturgis,  it  was 
the  negligence  of  a  fellow  servant. 

It  is  well  settled  that  one  who  engages  in  a 
dangerous  employment  as  the  servant  of  an- 
other takes  upon  himself  all  the  risks  which 
are  ordinarily  incident  to  that  employment, 
and  that  among  the  risks  thus  assumed  are 
those  which  arise  from  the  negligence  of  a 
fellow  servant  It  is  also  true  that  one  who 
is  engaged  with  another  in  the  same  employ- 
ment Is  not  divested  of  the  character  of  a  fel- 


low servant  by  the  mere  fact  that  he  has  au- 
thority to  direct  the  other  in  his  work.  A  mi- 
nor, even  if  a  child  of  tender  years.  Is  held 
to  be  within  the  application  of  these  general 
rules.  But  In  the  case  of  yonng  persons  their 
effect  Is  modified  by  other  rules,  which  Im- 
pose special  duties  upon  the  employer.  In  view 
of  the  inexperience  and  want  of  judgment  of 
servants  of  this  class.  It  Is  the  duty  of  one 
who  employs  an  immature  and  Inexperienced 
person  for  a  dangerous  service  to  explain  to 
him  the  perils  incident  to  Ills  work,  and  in- 
struct him  how  to  avoid  them.  But  the  giv- 
ing of  proper  instructions  will  not  relieve  an 
employer  from  liability  to  a  child,  If  the  work 
required  of  him  was  not  within  the  scope  of 
his  employment,  and  not  such  as  ought  to  have 
been  required  of  a  person  of  his  capacity. 

The  plaintiff  was  not  engaged  for  the  per- 
formance of  any  specific  work.  He  was  to  do 
such  general  work  In  the  spinning  room  as 
was  suited  to  his  capacity.  His  engagement 
contemplated  the  undertaking  of  more  difficult 
work  as  he  became  fitted  to  do  It  It  Is  evi- 
dent that  this  Is  not  a  case  In  which  It  can  be 
said,  as  matter  of  law,  that  the  service  the 
plaintiff  was  called  upon  to  render  was  or  was 
not  such  as  It  was  his  contract  duty  to  per- 
form. This  new  service  had  come  within  the 
line  of  his  employment  if  his  advancing  yean> 
and  experience  had  prepared  him  to  under- 
take It.  It  had  not  come  within  the  line  of 
his  employment  if  it  was  still  beyond  his  ca- 
pacity. It  was  therefore  proper  for  the  court 
to  treat  the  question  of  the  defendant's  neg- 
ligence in  requiring  the  service  as  depending 
simply  upon  the  plaintifTs  capacity.  If  this 
service  was  beyond  the  plaintiff's  capacity, 
and  so  outside  the  scop6  of  his  employment 
he  did  not  assume  the  risks  attendant  upon 
It  A  person  of  mature  years  might  have 
been  held  to  have  assumed  them  by  consent- 
ing to  do  the  work;  but  the  rights  of  a  child 
are  not  permitted  to  depend  upon  his  ablllt.v 
to  discriminate  promptly  as  to  the  work  re- 
quired of  him,  or  to  refuse  obedience  to  the 
command  of  his  superior.  This  limitation  of 
the  plaintifTs  risk  renders  the  doctrine  of  fel- 
low servant  Inapplicable.  In  entering  the  de- 
fendant's service,  the  plaintiff  a.ssumed  only 
such  risks  arising  from  the  negligence  of  his 
co-employ&s  as  might  be  Incurred  within  the 
scope  of  his  employment  So,  It  is  not  neces- 
sary to  determine  whether  the  nature  and  ex- 
tent of  Sturgis'  authority  over  the  plaintiff 
were  such  as  to  exclude  him  from  the  rela- 
tion of  fellow  servant.  The  effect  of  his  au- 
thority over  the  plaintiff  is  to  be  considered 
without  reference  to  tliat  relation.  The  de- 
fendant assigned  Sturgis  to  the  care  of  the 
macAilnery,  and  placed  the  plaintiff  under  his 
orders.  If  Sturgis,  acting  within  the  sphere 
of  his  own  duty,  required  of  the  plaintiff  a 
service  which  was  outside  his  employineat. 
and  which  a  prudent  master  would  not  haw 
Imposed  upon  a  person  of  his  years,  streugtU. 
and  judgment,  the  defendant  is  liable  fur  ilio 
consequences  of  the  Immt^ter  order.  In  Rail- 
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road  Co.  t.  Fort,  17  Wall.  B53,  a  boy  of  16 
bad  been  engaged  as  a  helper  In  a  machine 
shop.  After  lie  had  been  employed  for  a  few 
months  In  receiving  moldlngB  as  they  came 
from  a  machine,  he  was  sent  by  the  person 
under  whose  direction  he  was  working  into  the 
midst  of  rapidly  revolying  machinery,  to  ad- 
just a  belt,  and.  In  attempting  to  do  this,  re- 
ceived an  Injury.  It  was  fomid  that  this  serv- 
ice was  beyond  the  scope  of  the  boy's  employ- 
ment and  was  one  which  a  prudent  man 
would  not  have  required  him  to  undertalce.  It 
appeared  also  that  the  person  giving  the  order 
bad  the  care  and  management  of  the  ma- 
cliinery.  The  plaintifT  In  error  was  held  lia- 
ble. The  court  considered  that  the  rule  ex- 
empting the  master  from  liability  for  the  neg- 
ligent conduct  of  a  co-employ6  In  the  same 
service  did  not  apply;  that  the  rule  stood  upon 
the  presumption  that  an  employ6,  In  entering 
the  service  of  his  principal,  took  upon  hlm- 
fdf  the  risks  Incident  to  the  undertaking;  and 
that  this  presumption  could  not  arise  where 
the  risk  was  not  within  the  contract  of  serv- 
ice, and  the  servant  had  no  reason  to  believe 
he  would  have  to  encounter  it 

It  is  apparent  that  the  plaintiff's  evidence 
entitled  him  to  go  to  the  Jury  upon  the  ques- 
tion of  negBgence  as  depending  upon  his  ca- 
pacity for  the  service.  Irrespective  of  the 
(riving  of  Instructions,  and  that  this  alone 
n-ould  have  prevented  the  direction  of  a  ver- 
dict for  the  defendant  But,  assuming  that 
the  service  required  of  the  plalntlBT  was 
such  as  he  might  properly  have  been  called 
upon  to  undertake  with  suitable  Instructions, 
it  remains  to  consider  whether  there  was 
evidence  tending  to  show  that  the  defendant 
was  negligent  in  failing  to  instruct  him.  It 
is  said  there  was  no  evidence  that  the  serv- 
ice was  hazardous.  It  was  not  necessary  to 
have  the  service  so  characterized  by  wit- 
nesses. The  mere  description  of  the  work 
was  evidence  tending  to  show  that  It  was 
hazardous.  It  Is  said  that  the  previous  serv- 
ice of  the  plaintiff  had  been  such  that  his 
employer  was  Justlfled  In  assuming  that  he 
was  fitted  to  undertake  the  work  required 
of  him.  The  length  of  time  tbe  plaintiff  had 
been  employed  there,  the  nature  of  the  work 
he  had  been  engaged  In,  and  the  knowledge 
he  had  acquired  of  the  machinery,  were  Im- 
(tortant  to  be  considered  by  the  Jury,  but 
afforded  no  basis  for  a  CMiduslon  of  law. 
Inasmuch  as  the  evidence  tende'd  to  show 
that  this  was  a  service  essentially  different 
from  any  before  required  of  him,  it  could 
not  be  assumed  tbat  his  experience  was  such 
tliat  Instructions  were  unnecessary.  It  Is 
iilso  said  that  it  does  not  appear  but  that 
instmctlons  were  given.  It  Is  true  that  the 
burden  is  upon  the  plaintiff  to  show  a  fail- 
ure in  this  respect,  and  that  tbe  statement 
of  tbe  case  contains  nothing  as  to  any  evi- 
dence on  this  point  But  the  defendant  Is 
not  In  a  position  to  avail  itself  of  this  ob- 
jection. Tbe  point  was  not  brought  to  tbe 
ktieotlon  of  tbe  court  by  the  request  which 


l8  treated  as  a  motion  to  direct  a  verdict.  It 
was  in  no  way  suggested  by  the  request  re- 
lating to  the  subject  of  Instructions.  The 
only  reference  made  In  the  charge  to  the 
situation  of  the  case  In  this  respect  was  tbe 
statement  that  It  did  not  appear  that  any 
instructions  were  given.  The  Jury  were 
thus  told.  Id  effect  that  they  were  to  start 
In  their  consideration  of  the  subject  of  In- 
structions with  the  fact  that  none  were 
given,  and  no  exception  was  taken  to  this 
method  of  submitting  tbe  case. 

It  is  further  Insisted  that  however  differ- 
ent this  service  may  have  been  from  the 
work  plaintiff  had  previously  done,  It  must 
be  supposed  from  his  long  employment  in 
the  room  that  he  knew  the  shaft  was  In  mo- 
tion, and  that  contact  of  the  belt  with  It 
would  be  dangerous,  so  that  any  Instruc- 
tions that  could  have  been  given  would  have 
simply  covered  what  he  already  knew.  In 
Buckley  v.  Manufacturing  Co.,  113  N.  Y. 
540,  21  N.  E.  717,  a  boy  who  was  In  the 
performance  of  his  duty  about  a  machine, 
at  which  he  had  worked  for  several  days, 
slipped  on  the  floor,  and  Involuntarily  threw 
out  his  hand,  In  such  a  manner  as  to  thrust 
It  Into  a  set  of  cogwheels.  Here  it  was  said 
to  be  "Impossible  to  perceive  how  the  ab- 
sence of  InstructlMia  had  anything  to  do 
with  the  Injury."  In  Ogley  v.  Miles,  139  N. 
Y.  458,  34  N.  B.  1059,  the  plaiiitlff  lost  his 
fingers  by  a  buzz  saw  soon  after  he  was 
set  to  work  at  one  by  the  defendants,  with- 
out Instructions.  It  appeared,  however, 
that  he  had  operated  such  a  saw  before, 
long  enough  to  learn  the  nature  of  It,  and 
the  danger  attending  its  use;  and  the  court 
considered  that  this  placed  him  "in  the  same 
position  as  to  knowledge  tbat  he  would 
have  been  In  had  the  defendants  imparted  to 
him  oral  Information  of  the  dangerous  char- 
acter of  a  buzz  saw."  But  we  think  the 
case  under  consideration  Is  not  fairly  with- 
in this  line  of  decisions.  The  plaintiff  was 
suddenly  called  upon  to  perform  a  service 
which  was  essentially  different  from  any  he 
had  before  undertaken.  The  danger  of  the 
service  lay  somewhat  In  the  place  where 
It  was  to  be  done,  and  the  position  It  was 
necessary  to  take  In  doing  it.  It  cannot 
be  assumed  from  the  fact  that  the  plaintiff 
knew  in  a  general  way  of  the  movement  of 
the  shaft,  and  its  effect  upon  a  belt  that 
he  80  understood  the  dangers  connected  with 
the  performance  of  this  pai'ticular  service 
that  the  caution  and  Instruction  of  an  ex- 
perienced wwkman  would  have  been  of  no 
benefit  to  him.  We  think  the  plaintiff's 
knowledge  In  the  respects  stated  will  not 
Justify  us  in  holding,  as  matter  of  law,  that 
he  was  not  entitled  to  caution  or  Instruction 
under  the  circumstances  disclosed  by  bis 
evidence. 

It  being  for  the  Jury  to  determine  whether 
Instructions  should  have  been  given  the 
plaintiff,  it  Is  necessary  to  consider  whether 
any  omission  of  Sturgls  In  this  matter  was 
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the  negUgcQce  ot  the  defendant  It  is  evi- 
dent that  the  right  of  an  employs  to  receive 
instructions  cannot  be  made  to  depend  ui>on 
the  presence  of  the  employer  or  bis  general 
representative.  The  duty  must  often  rest 
upon  the  one  whose  order  creates  the  neces- 
sity tor  the  instruction.  In  such  a  case  the 
employer  cannot  excuse  himself  for  the  em- 
ploye's failure  to  receive  Instruction  by  say- 
ing It  was  the  neglect  of  a  fellow  servant. 
If  it  became  the  duty  of  the  defendant  to 
instruct  the  plaintltT,  the  performance  of 
that  duty  devolved  upon  Sturgis,  and  any 
negligence  of  Sturgis  therein  would  be 
chargeable  to  the  defendant  This  holding 
Is  not  ui)on  the  ground  that  Sturgis  was 
not  a  fellow  servant  of  the  plaintiil  in  the 
general  sense,  but  upon  the  ground  that  his 
connection  with  the  plaintiff  in  this  transac- 
tion was  such  that,  when  occasion  arose  for 
instructing  the  plaintiff,  he  was  in  that  mat- 
ter the  representative  of  the  defendant 
When  an  employe,  although  a  fellow  serv- 
ant of  the  injured  employe,  is  charged  with 
the  master's  duty  to  such  employe,  his  fail- 
ure in  that  duty  is  the  negligence  of  the 
master,  and  the  doctrine  of  fellow  servant 
does  not  apply.  So  there  was  evidence  tend- 
ing to  show  that  the  defendant  was  negli- 
gent in  the  matter  of  instructions. 

The  defendant's  fourth  request,  to  the  ef- 
fect that  the  duty  of  Instruction  would  de- 
pend upon  the  plaintiff's  need  of  It  and 
not  upon  the  fact  of  his  minority,  was  fully 
complied  with. 

The  defendant  requested  the  court  to 
charge  that  if  this  service  was  within  the 
scope  of  the  plaintiff's  employment,  he  took 
the  risk  of  any  peril  attending  It  "that  was 
apparent  and  obvious  and  comprehensible  to 
him."  We  think  this  request  was  substan- 
tially compiled  with.  The  Jury  received  the 
following  instruction:  "It  is  true,  as  a  gen- 
eral rule  of  law,  that  employes  take  the  or- 
dinary risks  incident  to  their  employment 
And  this  applies  to  children  if  they  are  able 
to  understand  clearly  the  risks  and  dangers. 
If  they  are  not  able  to  understand  the  risks 
and  dangers,  then  they  should  be  informed 
and  apprised  of  them."  The  Jury  bad  be- 
fore this  been  told  that  "if  a  child  has  mind 
enough,  discretion  enough,  to  fully  appre- 
ciate the  danger,  then  the  caution  would  not 
be  required."  And,  again:  "If  a  child  has 
mind  and  discretion  sufficient  to  see  and 
fully  appreciate  the  danger  to  which  he  Is 
exposed,  then  the  law  requires  that  he  shall 
use  that  capacity  in  order  that  be  may  re- 
cover." We  are  satiafied  fi'om  a  careful  ex- 
amination of  the  whole  charge  that  the  Jury 
must  have  understood  that  if  this  service 
was  within  the  scope  of  the  plaintiff's  em- 
ployment, and  the  danger  attending  it  was 
obvious  and  comprehensible  to  him,  he  took 
the  risk  of  it  and  was  not  entitled  to  recov- 
er. No  exception  was  taken  to  the  charge 
as  given.    Judgment  affirmed. 


ELI/IOTT  et  aL  ▼.  JENKINS. 
(Supreme  Court  of  Vermont.     Caledonia.     May 

Term,  1896.) 
Dbdicatioh  —  EqtriTi  ss   or  Abutteks  —  Deeds  — 

EviDEXCE. 

1.  Defendant  purchased  land,  and,  before  re- 
ceiving his  deed,  arranged  with  his  grantor  for 
the  dedicRtion  of  a  strip  thereof  for  a  street 
This  was  done.  The  balance  of  the  purchase 
was  deeded  to  defendant  and  thereafter  the  dedi- 
cation was  occepted.  For  15  years,  with  the  ac- 
quiescence of  the  grantor  and  orators,  who  pur- 
chased from  grantor  laud  including  the  dedicated 
strip,  deffudant  exercised  all  rights  of  an  abut- 
ter over  the  fee  to  the  center  of  the  street  and 
was  so  doing  under  circumstances  indicating  a 
claim  of  ri^t  when  orators  took  their  deed. 
Orators  paid  nothing  for  the  fee  to  the  street, 
and  made  no  investigatiou  as  to  defendant's 
rights.  Held,  in  a  suit  by  orators  to  enjoin  de- 
fendant from  using  the  street  except  as  one  of 
the  public,  that,  irrespective  of  who  had  the  le- 
gal title,  defendant's  equity  was  superior,  and 
should  prevail. 

2.  A  clause  in  defendant's  deed  which  was 
made  before  the  dedication  was  accepted,  giving 
him  a  right  of  way  over  the  land  proposed  to  be 
dedicated,  should  be  construed  as  designed  to 
apply  only  in  case  the  dedication  was  not  accept- 
ed, not  as  a  limitation  of  defendant's  rights  in 
the  street 

3.  One  sued  in  equity  by  the  legal  owner  of 
the  fee  of  a  street  to  enjoin  him  from  use  of 
such  street  except  as  one  of  the  public,  may  prove 
an  equitable  title  to  such  fee. 

Appeal  from  chancery  court,  Caledonia 
county;   Ross,  Chancellor. 

Bill  by  Mary  T.  Elliott  and  another  against 
E.  R.  .Tenkins.  Exceptions  to  master's  report 
were  overruled,  and  defendant  was  perpetual- 
ly enjoined  from  use  of  the  disputed  land  ex- 
cept for  highway  purposes  as  one  of  the  pub- 
lic, and  be  appeals.     Reversed. 

Bates  &  May,  for  defendant  Dnnnett  & 
Slack,  for  orators. 

START,  J.  The  defendant  is  the  owner  of 
a  bouse  and  lot  situated  on  the  west  side  of 
Pleasant  street  and  north  side  of  Buzzell 
street  in  the  village  of  St  Johnsbury.  The 
lot  on  the  south  side  of  Buzaell  street  Is  own- 
ed by  (Hie  Leeth,  and  the  orators'  lot  is  situat- 
ed at  the  west  end  of  Buzsell  street  and  the 
defendant's  lot  Prior  to  May,  1871,  and  be- 
fore Buzzell  street  was  laid  out,  and  the  land 
over  which  it  passes  dedicated  to  the  public 
for  a  street,  Luke  Buzzell  owned  all  of  the 
land  now  owned  by  the  orators  and  the  de- 
fendant. In  May,  1871,  the  defendant  pur- 
chased of  Buzzell  bis  lot  and  that  part  of  tbe 
land  oyes  which  Buzzdl  street  is  laid  which 
is  In  controversy,  went  into  possession  of  the 
same,  and  has  ever  since  beoi  in  tbe  posses- 
sion and  occupancy  of  his  lot  and  of  tlie 
margin  of  the  street  abutting  therecm,  so  far 
as  It  is  possible  to  have  possession  of  land 
within  the  limits  of  a  street.  After  tbe  de- 
fendant purchased  and  wmt  into  possession 
of  his  lot  and  the  land  In  dispute,  and  while 
Buzzell  owned  all  of  the  land  now  owned  by 
the  orators,  and  a  lane  about  20  feet  wide  on 
the  south  side  of  the  land  purchased  by  the 
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defendant,  leading  from  Pleasant  street  to  the 
onton'  lot,  and  before  tbe  defendant  had 
taken  his  deed,  tbe  defendant  agreed  with 
Buzaell  to  give  a  auffident  amount  of  his  land, 
along  liJa  aoathaii  boundary  adjacent  to  Bnz- 
kU'b  lane,  to  make,  with  tbe  lane,  a  street 
tbree  rods  wide,  with  the  naderstandlug  that 
Buzxeli  was  to  give  tbe  lane,  and  make  the 
Tbole  Into  a  street.  This  agreenient  and  un- 
derstanding was  carried  out,  and  the  land 
thus  given  is  now  Buzzell  street,  and  tlte  land 
In  eontroyersy  la  the  margin  of  the  street 
abutting  on  Uie  defendant's  lot,  and  a  part 
of  the  land  so  given  by  the  defendant.  Sub- 
sequently, and  before  the  iaad  so  ^yen  had 
been  accepted  by  the  village  of  St.  .Tobnd>nr7, 
Bnzzeil  deeded  to  tbe  defentent  tbe  land  so 
pnrchased,  exc^  that  portion  which  bad 
been  set  apart  for  a  street.  Tbe  master  re- 
lets to  the  oiatoiB'  deed,  and  makea  tbe  ques- 
tion of  whether  they  hare  tbe  record  title  to 
the  laud  in  dispute  depend  upon  tbe  c«MMtruc- 
tion  tbe  court  gives  to  tbe  deed. 

Without  construing  this  deed,  or  determin- 
ing who  has  the  record  title,  we  shall,  tor 
tbe  purpose  of  discovering  whether  tbe  ora- 
tors are  equitably  entitled  to  tbe  relief  pray- 
ed (or,  assume  that  they  have  such  title.  Tbe 
defendant  gave  tbe  land  in  question  for  a  pub- 
lic street,  and  with  the  knowledge  and  ac- 
quiescence of  the  oratotB  and  the  grantors  in 
tiieir  dialn  of  title  has,  for  more  than  IS 
years,  been  in  the  possession  and  occupancy 
of  the  .same,  subject  only  to  the  ri^ts  of  the 
pnblic  therein.  During  this  time  be  has  ^- 
erciiied  the  rights  and  control  of  an  abutter, 
owning  tbe  fee  in  the  land  to  tbe  center  of 
the  street;  and  at  tbe  time  tbe  orators  took 
tlielr  deed  be  was  in  the  possession  and  exer^ 
dse  of  these  rights,  under  circumstances 
which  would  indicate  to  an  observer  that  be 
was  doing  so  under  a  claim  of  right  Tbe 
orators  now  seek  to  dispossess  him,  and  pre- 
vent a  further  exercise  of  these  rights  by  the 
extraordinary  remedy  of  injunction.  Will  a 
court  of  equity,  under  these  circumstances, 
by  mandatory  Injunction,  diaposseas  and  pre- 
vent the  defendant  from  further  exercising  the 
rights  of  an.  abutter  and  equitable  owner  of 
the  fee  tn  tbe  land  he  pmrchased  and  dedi- 
cated to  tbe  public  for  a  street,  after  he  baa 
been  tn  tbe  exesdse  of  such  rights  for  more 
than  15  years,  with  the  knowledge  and  ac- 
qaiescence  of  the  orators  and  grantor*  tn  their 
'Hiaia  of  title?  Before  doing  so,  it  becomes 
Important  to  inquire  whether  the  orators'  equi- 
ties are  superior  to  those  of  the  defendant 
It  does  not  appear  that  the  orators,  in  pur- 
chasing this  lot  paid  any  valuable  considera- 
tion for  tbe  fee  of  t&e  land  orver  whl^  the 
street  is  laM;  that  they  made  any  Inquiry 
respecting  the  defendant's  rights,  or  examin- 
ed any  records;  Uiat  tbey  took  their  deed, 
relying  upcsa  any  deeds,  records,  or  represen- 
tations respecting  die  ownership  of  the  fee 
In  the  land  within  the  limits  at  the  street;  or 
that  they  relied  upon  Or  anticipated  any  bene- 
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ficial  use  of  the  street  that  was  not  cocnmoa 
to  tbe  general  public.  Before  one  pays  a  val- 
uable coaslderatloB  to  secure  a  conveyance 
of  a  public  street,  from  one  not  an  atnitter 
thei-eon,  for  tbe  purpose  of  a  beneficial  use 
tberein,  distinct  from  tbe  general  public,  com- 
mon  prudence  and  fairness  require  that  he 
inquire  respecting  the  rights  of  lot  owners 
abutting  thereon,  who  are  apparently  in  tbe 
ezerclBe  «£  tbe  rights  of  abutters,  owning  the 
fee  4n  Ota  land  to  the  center  of  the  street 
One  not  an  abutter  on  a  street  In  a  city  or 
village  has  no  reasonable  ground  to  anticipate 
a  beneficial  use  of  the  street,  distinct  from 
the  general  public,  by  reason  of  bis  owning 
the  fee  in  tbe  land  over  which  the  street 
Is  laid.  In  3  Kent  Comm.  433,  It  is  said 
by  Chancellor  Kmt  that  "tbe  presumptioa  is 
that  owners  of  the  land  on  each  side  go  to 
the  center  of  the  road,  and  they  have  tbe 
exclusive  right  to  the  soil,  subject  to  tbe 
right  of  passage  in  the  public."  In  tbe  same 
section  he  says:  "The  established  inference 
of  law  is  that  a  conveyance  ot  land  bounded 
on  a  pubUc  highway  carries  with  it  the  fee 
to  the  center  of  tbe  road  as  a  part  and  par- 
cel of  tbe  grant.  Tbe  idea  of  as  intentiou 
in  a  grantor  to  withhold  his  interest  In  a  road 
to  tbe  middle  of  it,  after  parting  with  all  his 
right  and  title  to  the  adjoining  land,  is  never 
to  be  presumed.  It  would  be  contrary  to  the 
universal  practice."  It  has  been  hrid  that 
when  a  person,  owning  the  fee  in  the  land 
over  which  a  street  passes,  and  an  adjoining 
lot  conveys  tbe  lot,  the  land  to  the  center  of 
the  street  is  also  granted,  unless  specially  re- 
served. Oity  of  Dubuque  v.  Maloney,  9 
Iowa.  430;  Low  v.  Tibbetts,  72  Me.  92;  Win- 
ter V.  Peterson,  24  N.  J.  Law,  524;  Paul  v. 
Carver,  26  Pa.  St  228.  In  clUes  and  villages. 
It  is  important  that  owners  of  lots  abutting  on 
streets  have  ttie  free  and  unlnterrui>ted  use 
of  tbe  margbi  of  the  street  for  the  beneflelal 
use  and  enjoyment  of  tbelr  lots,  subject  only 
to  tbe  easement  of  tbe  public.  If  property 
rights  in  a  street  can  be  exercised  by  a  gran- 
tor of  a  lot,  he  may  deprive  bis  grantee  of 
the  means  of  entry  Into  and  exit  from  his 
bouse  at  points  most  convenient  and  deprive 
him  of  lawm,  shade  trees,  awnings,  light,  air, 
and  many  privileges  that  by  the  general  un- 
derstanding of  tbe  people  and  extensive  and 
immemorial  practice,  he  Is  entitled  to.  All 
these  can  be  prohibited,  to  a  greater  or  less 
extent,  by  tbe  original  owner,  if  bis  right  of 
property  remains  after  parting  with  his  lots. 
In  this  state  it  la  held  that,  where  one  owns 
land  abutting  on  a  blgbway,  the  legal  pre- 
sumption, in  the  absence  of  evidence  showing 
the  fact  to  be  otherwise,  Is,  that  such  land- 
owner owns  to  tbe  middle  of  tbe  highway; 
and  when  one  conveys  land  abutting  on  a 
highway  tn  which  be  owns  the  fee,  the  law 
presumes  that  he  Intended  to  conTey  to  the' 
middle  of  the  highway,  and  wiU  give  the  deed 
such  effect  unless  the  language  used  by  the 
grander  In  his  deed  afaows  a  dear  intent  to 
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limit  the  grantee  to  tbe  side  of  the  highway. 
Buck  T.  Squiers,  22  Yt.  488;  Marsh  t.  Burt, 
34  Vt  286;  Morrow  v.  Wlllard,  30  Vt.  118; 
Maynard  y.  Weeks,  41  Vt.  019.  These  prin- 
ciples would  doubtless  be  controlling  In  this 
case  If,  before  the  defendant  took  his  deed 
from  Buzzell,  the  Tillage  of  St  Johnsbury  had 
accepted  the  land  dedicated,  and  worked  and 
opened  it  for  public  travel.  But,  notwith- 
standing this  had  not  been  done,  these  well- 
recognized  rules  of  construction,  the  imme- 
morial custom,  the  general  understanding 
among  the  people,  should  be  considered  by 
a  court  of  equity,  in  connection  with  the  acta 
of  the  orators  and  the  grantors  In  their  chain 
of  title,  in  ascertaining  what  the  orators  un- 
derstood and  relied  upon,  and  had  a  right  to 
rely  upon,  respecting  the  defendant's  rights 
when  they  took  their  deed,  and  In  determin- 
ing whether  they  are  equitably  entitled  to  the 
relief  prayed  for.  At  the  time  the  defendant 
took  his  deed,  he  and  Buzzell  had  agreed  to 
dedicate  the  land  for  a  street,  and  had  set  it 
apart  for  that  purpose.  It  is  clear  that  they 
expected  that  the  Tillage  would  accept  it,  and 
the  seme  would  become  a  public  street;  but. 
Inasmuch  aa  the  land  had  not  been  accepted, 
and  the  same  was  not  then  a  public  street, 
they  provided  in  the  deed  that  the  defendant 
should  have  a  right  of  way  over  the  land  they 
had  set  apart  for,  and  expected  would  be,  a 
public  street.  It  would  seem  that  this  clause 
was  Inserted  in  the  deed  for  the  purpose  of 
securing  to  the  defendant  a  right  of  way  in 
case  the  village  did  not  accept  of  the  dedi- 
cated land,  and  not  with  a  view  of  limiting 
the  rights  of  the  defendant  as  an  abutter  on 
the  land  in  case  it  was  accepted  and  opened 
as  a  public  street,  as  the  parties  then  intend- 
ed and  expected  it  would  be.  If  the  land 
had  been  accepted  for  a  street,  there  would 
have  been  no  occasion  for  inserting  this  clause 
In  the  deed.  The  acts  of  the  parties  indicate 
that  such  was  the  object  and  purpose  of  giv- 
ing the  defendant  a  right  of  way  over  the  ded- 
icated land.  The  defendant,  after  he  took  his 
deed,  continued  in  the  possession  and  occupan- 
cy of  the  land  the  same  as  before;  and,  in 
1874,  while  Buzzell  owned  the  orators'  lot, 
the  trustees  of  the  village  worked  the  land 
for  a  street,  and  opened  it  for  public  travel. 
The  orators  and  the  grantors  in  their  chain  of 
title  have  acquiesced  in  the  defendant's  occu- 
pancy and  use  of  the  margin  of  the  street 
adjacent  to  his  lot  for  more  than  15  years, 
without  questioning  his  right  to  do  so,  or  at- 
tempting to  restrict  his  rights  as  owner  of  a 
lot  abutting  on  the  street  by  reason  of  the 
clause  In  his  deed  from  Buzzell  giving  him 
a  right  of  way,  and  have  thereby  given  a 
reasonable,  practical,  equitable,  construction 
to  the  deed  and  the  contract  made  between 
the  defendant  and  Buzzell,  whereby  the  land 
was  dedicated  to  the  public  for  a  street.  In 
Jackson  v.  McGonnell,  19  Wend.  175,  it  is 
held  that  the  acquiescence  in  a  boundary  line 
Is  evidence  of  an  agreement  to  abide  by  4t, 


and,  if  continued  sufficiently  long  to  give  title 
by  prescription,  Is  conclusive  evidence.  It  is 
unnecessary  to  decide  whether  the  defendant 
has  a  clear,  legal  title  to  the  land  in  ques- 
tion. He  has  an  equitable  title,  and  his  equi- 
ties are  superior  to  those  of  the  orators. 
When  the  orators  took  a  deed  of  their  lot 
they  knew,  or  ought  to  haTe  known,  that  the 
land  In  question  had  been  set  apart  for  a 
street;  that  it  bad  been  worked  and  was  be- 
ing used  as  such,  and  that  the  defendant's 
lot  abutted  thereon,  lliey  might  well  antici- 
pate that  he  claimed  the  right  of  an  abutter, 
owning  the  fee  to  the  center  of  the  street; 
and,  doubtless,  by  inquiry,  would  have  learn- 
ed that  he  claimed  and  had  exercised  such 
rights  ever  since  he  purchased  the  land,  and 
dedicated  it  to  the  public  for  a  street.  We 
think  they  are  chargeable  with  knowledge 
of  such  facts  as  they  might  have  ascertain- 
ed by  reasonable  inquiry.  The  situation  and 
surroundings  were  such  that  they  were  un- 
der a  duty  to  Inquire  respecting  the  defend- 
ant's rights  and  tlie  character  of  his  posses- 
sion and  occupancy.  The  presumption  was 
that  the  defendant  owned  the  fee  in  the  land 
over  which  the  street  passed  to  the  center  of 
It;  but,  notwithstanding  this  presunaption. 
the  orators  elected  to  take  the  deed  under 
which  they  claim  title  without  making  in- 
quiries that  were  suggested  by  the  situation, 
surroundings,  and  the  character  of  the  de- 
fendant's occupancy,  and  without  making  the 
inquiries  they  naturally  would  make,  if  they 
expected  any  beneficial  use  of  the  street,  dis- 
tinct from  the  general  public.  Aside  from 
such  use  as  was  common  to  the  public,  they 
could  not  have  reasonably  expected  to  make 
any  use  of  the  title  to  the  land  over  which  the 
street  was  laid,  unless  for  the  purpose  of 
annoyance  to  the  lot  owners.  We  think  the 
defendant  is  the  equitable  owner  of  the  fee 
In  the  land  in  question;  that  the  orators  took 
their  title  to  the  street,  if  any  they  have,  un- 
der such  circumstances  that  it  must  be  held 
that  they  knew,  or  ought  to  have  known. 
that  the  defendant  was  such  owner,  and  was:, 
and  had  been  for  more  than  15  years.  In  the 
exercise  and  enjoyment  of  all  the  rights  and 
privileges  of  an  abutter,  ownhig  the  fee  in 
the  land  to  the  center  of  the  street;  that  it 
would  be  Inequitable  to  dispossess  him.  and 
prevent  him  from  a  further  e.\erci8e  of  tbese 
rights  and  privileges;  and  that  the  orators  are 
not  equitably  entitled  to  the  relief  prayed  for. 
The  orators  having  brought  the  defendant  in- 
to a  court  of  equity,  his  equitable  title  and  hi? 
possession  and  occupancy  under  It  are  availa- 
ble to  him  In  defense;  and  for  this  purjiose 
the  testimony  received  l)y  the  master,  subject 
to  the  orators'  exception,  was  propo-ly  admit- 
ted. Sheldon  v.  Preva,  57  Vt  263;  HoIme» 
V.  Caden,  Id.  Ill;  Griffith  v.  Abbott,  56  Vt 
356.  The  decree  of  the  court  of  chancery  Is 
reversed,  and  cause  remanded,  with  mandate 
to  enter  a  decree  dismissing  the  orators'  bill, 
with  costs. 
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lIcKBOUGffS    ESTATE    y.    McKEOUGH. 

(Sapreme  Court  of  Vermont.    Chittenden.    May 
Term,  1895.) 

Wiixa— Dbtisb  op  "Home  Pliok"— Tkial  bt 

COORT. 

Testator  oeenpied  a  honae  on  one  corner  of 
a  lot  on  which  were  other  buildings  owned  by 
him  and  occupied  bj  tenants.  The  corner  on 
ivhich  testator  8  house  stood  was  inclosed  on  one 
inner  side  by  one  of  the  other  buildings  and  a 
fence  extending  therefrran,  and  on  the  other  b; 
a  chicken  yard  used  by  him  and  extending  tc 
toch  fence.  The  balance  of  the  lot  was  used 
bj  the  tenants  indiscriminately,  but  testator 
nkd  a  wood  shed  thereon,  and  used  the  basement 
of  one  of  the  leased  houses  for  a  shop.  Some  of 
the  tenants  used  an  outbuilding  on  testator's  in- 
dosare,  and  the  tenants'  children  played  in  such 
ioclosore.  The  only  wagon  entrance  to  the  lot 
arailable  to  testator  was  on  the  premises  used  by 
the  tenants,  and  testator  frequently  piled  lumber, 
etc.,  near  snch  entrance.  He  obtained  the  entire 
kit  at  a  single  purchase.  Held,  that  a  devise  of  a 
life  estate  in  "my  home  place  where  I  now  live" 
rarr^  only  the  house  occupied  by  testator  and 
the  Inclosnre  about  it,  with  the  use  of  the  wood 
shed,  chicken  yard,  and  wagon  entrance  as  en- 
joyed by  testator. 
Thompaon,  J.,  dissenting. 

On  Rehearing. 

1.  Where  a  devise  of  "my  home  place"  is  not 
applicable  indifferently  to  several  tracts,  but  is 
doubtful  only  as  to  its  scop^  a  finding  of  the 
coanty  court  aa  to  what  passed  thereby  is  an  in- 
terpretation of  the  devise,  not  a  finding  of  in- 
tent as  an  extrinsic  fact,  though  extrinsic  evi- 
dence was  heard  as  to  such  interpretation. 

2.  Sach  finding,  on  a  trial  by  the  court,  is  a 
n>Dcln8ion  of  law  reviewable  on  appeal,  not  a 
finding  of  fact 

Thompson  and  Start,  JJ.,  dissenting. 

Exceptions  from  Chittenden  county  conrt. 

Appeal  by  John  McKeough  from  a  decree 
in  protMite  construing  the  will  of  Francis 
McKeongh.  There  was  a  decree  that  by  the 
clause  of  the  will  in  question  he  took  the 
use  of  the  entire  property,  and  Francis  Mc- 
Keongh's  estate  excepted.    Reversed. 

W.  H.  Bliss  and  B.  E.  Brown,  for  except- 
ant H.  S.  Peck  and  Elihu  B.  Taft,  for  the 
<^tate. 


HUNSON.  J.  The  testator's  will  contains 
the  following  clanse:  "After  the  decease  of 
my  said  wife,  I  give  to  my  son,  John  Mc- 
Keongh,  tbe  use,  during  his  natural  life,  of 
my  home  place  where  I  now  live,  on  the  west 
(Ide  of  Ghamplaln  street  In  said  Burling- 
ton." We  are  called  upon  to  determine  what 
pnqtetty  la  covered  by  the  expression  "my 
home  place  where  I  now  live."  The  testator 
lived  la  a  hoose  which  stood  upon  the  cor- 
ner of  a  lot  on  which  there  were  three  other 
buildings,  leased  by  the  testator,  and  oc- 
rnpied  as  dwellings.  He  obtained  the  lot 
at  a  single  purchase  in  1860,  and  held  it  with- 
riut  interruption  until  his  death.  At  the  time 
of  his  purchase  there  was  a  small  house  (Ml 
the  northeast  comer  of  the  lot,  which  he 
"oon  removed  to  the  rear  of  the  lot,  where 
it  has  since  stood.    Soon  after  this  he  moved 


a  building  upon  tbe  northeast  comer,  which 
he  fitted  up  as  a  dwelling,  and  lived  in  dur- 
ing the  remainder  of  his  life.  Some  years 
later  he  moved  a  building  onto  the  southeast 
part  of  the  lot,  and  finished  it  into  two  ten- 
ements. A  few  years  before  bis  death  he 
moved  into  the  space  between  this  double 
tenement  and  the  house  on  the  rear  of  the 
lot  another  building,  which  he  used  for  two 
or  three  years  as  a  bam  and  shop,  and 
then  turned  Into  a  tenement  From  this  tlnu- 
until  his  death  he  had  a  shop  in  the  base- 
ment of  the  southerly  tenement  in  the  double 
building.  Tbe  double  tenement  above  men- 
tioned was  so  located  as  to  leave  a  passage 
of  seven  feet  between  it  and  the  house  occu- 
pied by  the  testator,  and  a  passage  of  suffi- 
cient breadth  for  teams  between  it  and  tlie 
south  line  of  the  testator's  land.  A  fence, 
which  was  substantially  in  alignment  with 
the  north  side  of  this  double  tenement,  ex- 
tended from  its  northwest  comer  to  the  front 
line  of  certain  structures  occupied  by  the  tes- 
tator. These  consisted  of  a  chicken  house 
and  chicken  yard,  which  together  extended 
from  the  north  line  of  the  testator's  land  to 
the  line  of  the  fence  above  described,  and  a 
coal  and  wood  shed  which  adjoined  the 
<^cken  yard,  but  was  south  of  the  line  of 
the  fence,  and  in  the  rear  of  the  double  tene- 
ment It  will  be  seen  by  this  descrlptlou 
tliat  the  house  occupied  by  the  testator  stood 
In  an  inclosed  yard,  the  south  line  of  which 
was  formed  by  the  side  of  the  double  tene- 
ment and  the  fence,  and  the  west  line  by 
the  rear  walls  of  the  chicken  house  and  yard. 
The  only  structure  occupied  by  the  testator 
outside  of  this  was  the  coal  and  wood  shed. 
which  formed  a  continuous  row  with  tlie 
chicken  house  and  yard.  The  place  inclosed 
as  above  stated  could  be  entered  from  the 
street  by  a  narrow  gate  between  the  tes- 
tator's dwelling  and  the  double  tenement, 
and  through  a  gate  in  the  fence  above  de- 
scribed, located  at  the  northwest  comer  of 
the  double  tenement.  A  necessary  outbuild- 
ing, used  in  common  by  the  testator  and  the 
occupants  of  the  north  part  of  the  double 
tenement,  stood  in  this  inclosure.  A  cess- 
pool, connected  with  the  testator's  house  and 
with  both  parts  of  the  double  tenement,  waa 
located  under  the  fence  already  described. 
The  occupants  of  the  north  part  of  the 
double  tenement  hung  out  their  washlngrs  in 
this  yard,  and  children  from  all  the  tene- 
ments were  allowed  to  play  there.  Teams 
were  never  dtlven  into  it.  The  wagon  en- 
trance for  all  the  buildings  was  through  the 
passage  between  the  double  tenement  and 
the  south  line  of  the  testator's  land.  The 
testator  worked  up  his  wood  and  deposited 
his  ashes  in  the  open  space  between  his 
wood  shed  and  the  double  tenement  He  fre- 
quently piled  considerable  quantities  of  lum- 
ber and  other  material  along  the  south  and 
west  lines  of  his  land,  near  the  two  rear 
tenements.  There  was  no  other  division  of 
the  lot  tban  that  above  indicated,  and  no 
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particular  parts  of  tbe  Tacant  space  around 
the  tenements  were  assigned  to  the  different 
occupants. 

The  question  presented  suggests  a  consid- 
eration of  the  word  "homestead."  "ijtead" 
originally  meant  place  or  spot  This  mean- 
ing Is  now  obsolete,  except  as  preserved  in 
compound  words.  WebstHr  defines  "home- 
stead" as  the  home  place.  It  is  a  house  oc- 
cupied by  its  owner  as  a  dwelling,  with  the 
outbuildings  and  land  used  In  connection 
with  it.  It  is  that  part  of  a  man's  premises 
where  he  lives  and  has  his  home.  Except  as 
modified  by  limitations  of  value  and  ques- 
tions of  intent,  the  legal  use  of  the  term  is 
the  same  as  the  popular  use.  So,  in  deter- 
mining what  a  devisee  will  take  under  the 
expression  "my  home  place  where  1  now 
live,"  it  will  be  well  to  consider  what  can 
be  held  aa  a  homestead  under  the  statutes. 
It  Is  said  to  be  a  general  rule  Chat  buildings 
rented  to  others  cannot  constitute  a  part  of 
the  lessor's  homestead,  even  though  erected 
on  the  same  lot  with  his  dw'rillng.  Pryor  v. 
Stone,  70  Am.  Dec.  350,  note.  It  is  held 
that  when  one  part  of  a  double  house,  hav- 
ing distinct  entrances,  but  a  common  yard, 
is  occupied  by  the  owner,  and  the  other  part 
let  to  a  tenant,  only  that  i»art  occupied  by 
the  owner  can  be  held  as  his  homestead. 
Tleman  v.  Creditors,  62  Gel.  286;  Dyson  v. 
Sheley,  11  Mich.  527.  In  the  first  of  these 
cases  the  statute  protected  the  dwelling 
house  In  which  the  claimant  resided;  but, 
although  there  was  only  one  building,  the 
court  said  the  claimant  "did  not  reside  in 
the  structure  which  was  occupied  by  his  ten- 
ants." In  the  second  case,  the  statute  ex- 
empted a  limited  quantity  of  land,  with  a 
dwelling  house  thereon  and  its  appurtenan- 
ces, owned  and  occupied  by  the  debtor. 
Here  the  occupancy  of  the  yard  by  the  debt- 
or and  his  t«iants  was  in  some  respects  like 
that  had  by  the  testator  and  the  occupants 
of  his  double  tenement  of  the  space  imme- 
diately in  the  rear  of  their  houses.  A  pen- 
stock used  by  both  families  was  located  In 
the  middle  of  the  lot.  A  necessary  outbuild- 
ing used  by  both  stood  entirely  on  the  rent- 
ed half.  The  court  considered  that  this  use 
of  the  raited  part  of  the  yard  by  tiie  own- 
er did  not  indicate  a  right  therein  predomi- 
nant over  that  of  the  tenant,  and  did  not 
render  the  wh(rie  of  the  yard  exempt  A 
still  greater  similarity  to  the  facts  of  the 
present  case  Is  found  in  Ashton  v.  Ingle,  2U 
Kan.  670.  There  the  debtor  owned  an  L- 
sbapcd  piece  of  ground,  the  branches  of 
which  abutted  on  different  streets.  The  lot 
was  fenced  In  one  inclosure,  but  for  conven- 
ience the  court  treated  It  as  divided  Into  two 
parcela  On  the  south  parcel  were  the  debt- 
or's dwelling  house  and  outbuildings.  On 
the  north  parcel  were  two  small  houses  occu- 
pied by  his  tenants.  A  clothesline  stretched 
from  one  of  the  tenements  onto  the  south  par- 
cel, and  was  used  Jointly  by  the  occupants 
of  both  parcels.    A  walk  extended  front  the 


south  parcel  across  the  north  parcel,  which 
was  sometimes  used  by  the  occupants  of  the 
south  parcel  No  importance  was  attached 
to  this  Incidental  use  of  the  north  parcel  by 
the  owner.  The  court  considered  that  when 
houses  were  rented  with  the  intuition  that 
they  should  become  the  homes  of  independ- 
ent families,  and  they  in  tact  became  such 
homes,  ^ey  could  not  longer  be  regarded  as 
a  part  of  the  lessor's  home,  and  confined 
the  debtor's  homestead  to  the  south  parceL 
Mr.  Thompson,  in  his  work  on  Homesteads, 
deduces  from  the  cases  the  rule  that  houses 
built  for  the  purpose  of  being  rented  to  ten- 
ants, and  yielding  to  the  owner  a  revenue 
separate  from  any  use  Immediately  connect- 
ed with  his  dwelling,  form  no  part  of  his 
homestead. 

The  use  of  a  part  of  the  basement  of  the 
double  tenement  by  the  testator  as  a  shop 
cannot  save  the  building  from  the  operation 
of  the  rule  above  presented,  as  far  as  It  may 
be  considered  applicable  to  a  case  like  this. 
It  Is  held  that  the  letting  of  rooms  In  a  build- 
ing primarily  used  as  the  owner's  dwelling 
will  not  deprive  the  building  of  its  character 
as  a  homestead.  Pryor  v.  Stone,  70  Am.  Dec. 
350,  note.  It  must  also  be  held  that  the 
owner's  maintenance  of  a  shop  In  a  house 
primarily  used  tor  renting  will  not  make  the 
building  a  part  of  his  homestead.  Nor  do 
the  facts  that  the  testator's  only  entrance 
for  teams  was  in  common  with  that  of  bis 
tenants,  and  that  he  frequently  deposited 
loads  at  points  easily  accessible  from  thl« 
common  way,  require  that  the  whole  prop- 
erty be  considered  his  nome  place.  This  use 
was  not  Inconsistent  with  a  complete  enjoy- 
ment of  that  portion  of  the  property  by  oth- 
ers, in  everything  essential  to  an  independent 
residence.  The  decisions  above  referred  to 
were  made  in  controversies  concerning  the 
rights  of  debtors;  and,  while  they  must  be 
regarded  as  somewhat  helpful  in  the  cod- 
structlon  of  this  devise,  they  are  by  no 
means  necessarily  determlnatire  of  It  The 
question  here  Is  as  to  the  testator's  Inten- 
tion; yet  that  Intention  is  to  be  gathered 
from  the  language  used,  with  such  aids  In 
applying  the  language  as  the  law  permits 
and  the  case  affords.  Bat,  having  in  mind 
that  these  decisions  are  of  use  only  aa  tbey 
throw  light  upon  the  ordinary  meaning  and 
effect  of  the  words  emiHoyed,  we  think  the 
expression  "my  hMue  place  where  I  now 
live"  can  hardly  be  held  to  pass  with  ttae 
buildings  occupied  by  the  testator  a  group  of 
tenement  bouses,  although  located  upon  the 
same  lot  as  determined  by  unity  of  parcbaf« 
and  unbroken  ownership.  It  Is  true  that  the 
testatw  Uved  upon  the  original  lot  on  which 
all  these  dwriiings  were  placed,  and  that, 
if  the  conditions  absolutely  forbade  Its  being 
regarded  as  separated  into  different  lots,  it 
would  be  necessary  to  consider  it  his  borne 
place  aa  distinguished  frmn  other  lota.  But, 
when  read  in  the  light  afforded  by  the  ebar- 
'acter  of  the  property,  the  languac*  of  the 
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testator  se^oaa  to  on  11  for  a  division  subor- 
dinate to  that  effected  by  the  InterrenlBg 
lands  ot  another.  It  la  not  necessary  to  ey< 
ery  dlTlslon  of  a  lot  that  It  be  separated  by 
erections  npon  the  land  or  the  exact  bounds 
of  a  deed  or  writtea  lease.  When  the  testa- 
tor located  upon  different  parts  of  this  lot 
separate  dwellings,  he  gave  to  those  parts  the 
character  of  dlffermt  house  lots,  notwith- 
standing the  unity  of  own^^hip  and  the  lack 
of  definite  dividing  lines.  But  he  made  a 
more  marked  separation  of  the  lot  into  two 
parts  by  the  different  uses  to  which  he  de- 
voted It  One  part  he  fitted  up  to  occupy  as 
his  home.  The  other  part  he  fitted  up  for  the 
pnrpose  of  renting.  This  distinction  was  em- 
pha.sized  by  the  fence  which  completed  his 
private  Inelosure,— the  only  fence  upon  the 
tract  The  house  in  which  he  lived,  and  the 
bnildings  pr^ared  for  use  In  connection  with 
it,  with  his  inclosed  yard  and  his  right  of 
convenient  access,  fully  answer  the  descrip- 
tion of  a  home  place.  We  think  the  language 
of  the  will  points  to  that  which  the  testator 
occnpied  as  a  home,  to  the  exclusion  of  that 
from  which  he  derived  his  Income. 

As  we  hold  for  the  estate  upon  the  facts 
reported,  we  assume,  without  conaideration, 
the  competency  of  all  the  testimony  received 
against  Its  objection.  Judgment  reversed, 
and  judgment  that  the  appellant  take  under 
the  will  the  use  of  the  house  in  which  the 
testator  lived,  and  of  the  chicken  house  and 
yard  and  coal  and  wood  shed  used  by  the 
testator,  together  with  the  yard,  separated 
from  the  other  portion  of  the  premises  by  the 
fence,  in  connection  with  the  chicken  house 
and  yard,  and  laie  passageway  bet-ween  the 
hoQse  above  mentioned  and  the  double  tene- 
ment with  a  right  of  access  for  teams  to  the 
space  in  the  rear  of  the  house  as  enjoyed  by 
the  testator;   to  be  certified,  etc. 

THOMPSON,  J.,  dissents. 

On  Bebearlng. 

MUNSON,  J.  This  case  has  been  hereto- 
fore disposed  of  npon  the  theory  that  the 
decision  of  the  county  court  involved  a  mait- 
ter  revisable  in  this  court,  and  it  is  now  be- 
fore us  upon  a  rehearing  of  that  question. 
The  case  was  tried  below  by  the  court,  and 
the  appelant  contends  that  the  decision  of 
that  court  was  no  more  than  a  findin^r  of 
fact  as  to  the  testator's  intent  and  was  there- 
fore final. 

The  county  court  received  certain  evidence 
from  which  it  found  the  facts  recited  In  the 
former  opinion.  Extrinsic  evidence  is  ordi- 
narily received  to  aid  the  court  in  arriving 
at  the  testator's  intention  by  a  construction 
of  the  terms  at  his  will,  but  it  la  sometimes 
received  to  prove  the  testator's  intention  as 
an  Independent  fact.  This  is  the  case  when 
the  words  of  the  wlU  "are  applicable  In- 
differently to  more  than  one  person  or  tblng," 


and  so  present  nothing  to  determine  which 
person  or  thing  was  intended;  But,  wlien 
the  extrinsic  facts  disclose  but  one  person 
or  thing  that  adequately  answers  the  descrip- 
tion given,  this  evidence  of  Intention  cannot 
be  received.  The  disposition  must  then  be 
in  accordance  with  the  Intention  expressed 
in  the  will,  whatever  the  testator's  actual  in- 
tention may  have  been.  If  the  county  court 
bad  been  called  upon  to  determine  which  of 
two  parcels  the  testator  intended  to  devise 
by  language  which  applied  with  equal  accu- 
racy to  each,  the  appellant's  contention  might 
be  sustained.  But  wo  think  the  inquiry  in 
this  case  cannot  properly  be  treated  as  of 
that  nature.  The  question  to  be  determined 
was  whether  the  whole  or  a  part  only  of  the 
testator's  premises  on  the  west  side  of 
Champlaln  street  was  covered  by  a  devise  of 
his  home  place.  The  testator  had  but  one 
home  place,  and  the  only  office  of  the  ex- 
trinsic evidence  was  to  show  of  what  that 
place  consisted.  The  evidence  received  rais- 
ed no  question  of  Intent  independent  of  con- 
struction. The  intent  was  to  l)e  derived  from 
the  language  of  the  will,  construed  in  the 
light  of  extrinsic  facts.  So  the  court's  ascer- 
tainment of  what  passed  under  the  devise 
was  a  determination  of  construction,  and  not 
the  mere  finding  of  a  fact. 

But  the  appellant  contends  that  the  nature 
of  the  inquiry  was  such  that  there  can  be 
no  revision  of  the  finding,  even  though  It  In- 
volved a  construction  of  the  will.  This  claim 
Is  based  upon  what  Is  asserted  to  be  the  rule 
of  procedure  in  jury  trials;  and  we  are  re- 
ferred to  authorities  which  say  that,  when 
the  meaning  of  a  writing  is  to  be  gathered 
from  a  consideration  of  both  its  language 
and  the  collateral  facts,  the  whole  matter  is 
necessarily  left  to  the  jury,  and  the  entire 
inquiry  becomes  one  of  fact  But  we  do  not 
consider  it  necessary  to  inquire  wliat  the  pro- 
cedure should  be  wh«i  a  question  of  this 
nature  is  to  be  determined  in  a  jury  trial 
This  inquiry  was  had  by  the  couri,  and  the 
nature  of  the  inqubry  did  not  convert  that 
tribunal  into  a  mere  trior  of  fact.  It  ascer- 
tained tlie  facts  to  aid  it  in  the  exercise  of 
its  judicial  function,  and  then  gave  its  inter- 
pretation to  the  testator's  language.  It  is 
evident  that  the  court  tt^ow  had  this  under- 
standing ot  its  decision.  It  considered  the 
question  to  be  "what  property  is  indoded  in 
the  terms  *my  home  place  where  I  now  Uve,' " 
and  received  evidence  of  the  situation  and 
use  of  the  property  "to  determine  the  con- 
struction to  be  given  to  these  words."  It 
found  and  stated  the  facts,  and  "on  these 
facts  •  •  •  adjured  that  the  appellant, 
by  this  dlause  of  the  will,  took  the  use  of  the 
entire  property."  It  did  not  dispose  of  the 
inquiry  as  one  of  fact,  but  as  one  of  construc- 
tion.    Order  of  stay  of  certificate  vacated. 

THOMPSON  and  START,  JJ.,  dissent 
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STATB  T.  McMillan. 

(Supreme  Oourt  of  Vermont.    Caledonia.    Oct 
Term,  1896.) 

Oamino — BucKKT  Bhops — Indiotmint. 

1.  Ao  indictment  under  V.  8.  {  5128,  which 
alleged  that  defendant  kept  and  caused  to  be 
kept  "a  bucket  shop,  to  wit,  an  office,  in  which 
said  bucket  shop,  to  wit,  said  office,  was  then 
and  there  conducted  and  permitted  the  pretended 
buying  and  selling  of  stocks,  bonds,"  etc,  was 
bad,  though  it  followed  the  words  of  the  stat- 
ute, since  it  at  most  only  by  inference  charged 
defendant  with  conducting  or  permitting  the 
business  that  made  said  office  a  bucket  shop. 

2.  V.  S.  §  5130,  provides  that  it  shall  not  be 
necessary,  in  order  to  violate  section  5128,  pro- 
hibiting the  keeping  of  bucket  shops  in  which  is 
carried  on  the  pretended  buying  or  selling  of 
stocks,  etc,  that  both  buyer  and  seller  agree  to 
do  any  of  the  acts  therein  prohibited,  but  that 
the  oSense  shall  be  complete  against  one  pretend- 
ing or  offering  to  sell  or  to  buy,  whether  the  of- 
fer be  accepted  or  not;  and  that  any  one  com- 
municating, receiving,  or  displaying  such  offer 
BO  to  buy  or  to  sell,  or  any  quotations  of  the 
prices  of  such  property,  with  a  view  to  such 
transaction,  is  an  accessory,  punishable  as  one 
who  violates  section  6128.  Brld,  that  an  indict- 
ment under  section  5130,  which  made  no  alle- 
gation that  the  things  complained  of  were  done 
with  a  view  to  transactions  in  a  place  the  keep- 
ing of  which  Is  prohibited  by  section  5128,  was 
bad. 

Exceptions  from  Caledonia  county  court; 
Ross,  Chief  Judge. 

William  H.  McMillan  was  indicted  for  keep- 
ing and  causing  to  be  kept  a  bucket  shop.  A 
demurrer  to  the  Indictment  was  overruled. 
The  defendant  excepted,  and  the  case  was 
p:i.ssed  to  the  supreme  oourt  before  final  Judg- 
iiient,  as  provided  by  V.  S.  §  1629.    Reversed. 

The  substance  of  the  indictment  Is  as  fol- 
lows: "That  WlUiam  H.  McMillan,  of  St 
Johnsbury,  la  the  county  of  Caledonia,  on 
the  Ist  day  of  June,  A.  D.  1896,  and  at  divers 
other  times  and  days,  both  before  and  since 
said  1st  day  of  June,  at  St  Johnsbury,  in  the 
county  of  Caledonia,  aforesaid,  did  keep  ahd 
cause  to  be  kept  and  did  aid,  abet,  and  assist 
divers  other  persons  to  keep  and  cause  to  be 
kept,  a  bucket  shop,  to  wit,  an  office.  In  which 
said  bucket  shop,  to  wit,  said  office,  was  then 
and  there  conducted,  and  permitted  the  pre- 
tended buying  and  selling  of  stocks  and  bonds 
of  divers  corporations,  and  the  pretended  buy- 
ing and  selling  of  petroleum,  cotton,  grain, 
provisions,  pork,  and  other  produce,  on  mar- 
gins and  otherwise,  there  being  then  and 
there  no  intention  of  receiving  and  paying  for 
such  stocks  and  bonds  and  such  petroleum, 
cott«n,  grain,  provisions,  pork,  and  other  pro- 
duce so  bought  by  divers  persons  to  your 
grand  Jurors  unknown,  and  with  then  and 
there  no  intenUon  of  delivering  such  stocks 
and  bonds  and  such  petroleum,  cotton,  grain, 
provisions,  pork,  and  other  produce  so  sold  by 
divers  other  persons  to  your  grand  Jtuvrs  un- 
known; and  *  *  *  did  th^i  and  there  keep 
and  cause  to  be  kept,  and  did  then  and  there 
aid,  abet,  and  assist  divers  other  persons  to 
your  grand  jnr(»s  unknown  to  keep  and  cause 
to  be  kept,  a  bucket  sh<^,  to  wit,  an  office,  in 


which  bucket  shop,  to  wit,  said  office,  whs 
then  and  there  conducted  and  permitted  the 
pretended  buying  and  selling  of  such  stocks 
and  bonds  of  divers  corporations  and  the  pre- 
tended buying  and  selling  of  such  petroleum, 
cotton,  grain,  provisions,  pork,  and  other  pro- 
duce, on  margins;  and  •  •  •  did  then  and 
there  keep  and  cause  to  be  kept,  and  did  then 
and  there  aid,  abet,  and  assist  divers  other 
persons  to  your  grand  Jurors  unknown  in 
keeping  and  causing  to  be  kept,  a  bucket  shop, 
to  wit  an  office,  in  which  said  bucket  shop,  to 
wit,  said  office,  was  then  and  there  conducted 
and  permitted  the  pretended  buying  and  sell- 
ing of  such  stocks  and  bonds  of  divers  corpo- 
rations and  the  pretended  buying  and  selling 
of  such  petroleum,  cotton,  grain,  provisions, 
pork,  and  other  produce;  that  is  to  say,  that 
he,  the  said  William  H.  McMillan,  did  then 
and  there  keep  and  cause  to  be  kept,  and  did 
aid,  abet,  and  assist  divers  other  persons  to 
your  grand  Jurors  unknown  in  keeping  and 
causing  to  be  k^t,  such  bucket  shop,  to  wit. 
such  office.  In  which  bucket  shop,  to  wit,  suoh 
office,  was  then  and  there  conducted  and  per- 
mitted the  buying  and  selling  of  such  stocks 
and  bonds  and  such  petroleum,  cotton,  grain, 
provisions,  pork,  and  other  produce,  when  the 
party  buying  such  stocks  and  bonds,  and  such 
petroleum,  cotton,  grain,  provisions,  and  other 
produce,  then  and  there  did  not  Intend  actual- 
ly to  receive  the  same  If  purchased,  and  when> 
the  party  selling  such  stocks  and  bonds,  and 
such  petroleum,  cotton,  grahi,  provisions,  pork, 
and  other  produce,  then  and  there  did  not  ac- 
tually Intend  to  deliver  the  same  If  sold,— con- 
trary, etc.  And  the  grand  Jurors  aforesaiil. 
etc.,  that  the  said  William  H.  McMillan,  on. 
etc.,  and  at  divers  other  times,  at,  etc.,  did 
communicate,  receive,  exhibit,  and  display 
offers  by  divers  persons  to  your  grand  Jurors 
unknown  to  buy  and  sell  stocks  and  bonds 
of  corporations,  and  petroleum,  cotton,  grain, 
provisions,  pork,  and  other  produce,  on  mar- 
gins, without  the  intention  of  receiving  and 
paying  for  such  property  so  offered  to  be 
bought,  or  of  delivering  such  property  so  offer- 
ed to  be  sold;  and  did  then  and  there  com- 
municate, receive,  exhibit,  and  display  state- 
ments and  quotations  of  the  prices  of  such 
stocks  and  bonds  and  such  petroleum,  cotton, 
grain,  provisions,  and  other  produce,  with  a 
view  to  such  pretended  purchase  and  sale  as 
aforesaid,— contrary,"  etc. 

W.  H.  Taylor,  State's  Atty.    Bates  &  May. 
for  respondent. 

ROWELL,  J.    This  Indictment  which  Is  de- 
murred to  contains  two  counts.    The  first  Is 
I  based  on  section  5128  of  the  Vermont  Stat- 
'  utes,  and  the  second  on  sectl(»i  5130.    These 
sections,  with  the  others  under  the  head  of 
"Stock  Gambling,"  were  first  passed  In  1888. 
In  an  act  to  suppress  "bucket  shops  and  gam- 
bUng   in   stocks,    bonds,    petroleum,    cotton, 
grain,  and  provisions."     It  was  the  intention 
I  of  that  act,  as  therein  declared,  to  prevent 
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pnnlsh,  and  prohibit  within  this  state  the 
business  engaged  In  and  conducted  in  places 
commonly  I^nown  and  designated  as  "bucket 
shops,"  Including  the  practice  commonly 
known  as  "backet  shopping"  by  persons,  cor- 
porations, etc.,  who  ostensibly  cany  on  the 
buslnesa  or  occupatlcm  of  commission  mer- 
chants or  brokers  in  grain,  provisions,  pe- 
troleum, stocks,  and  bonds.  Although  this 
dedaratlon  of  Intention  is  not  cmitained  In 
the  Vermont  Statutes,  it  may  be  considered  in 
construing  the  sections  in  question.  Section 
'>128  provides  that  no  person  or  corporation 
.>haU  keep  or  cause  to  be  kept  a  bucket 
shop,  office,  store,  or  other  place,  in  which 
is  conducted  or  permitted  the  pretended  buy- 
ing or  selling  of  stocks,  bonds,  etc.,  on  mar- 
gins or  otherwise,  without  any  Intention  of 
receiving  and  paying  for  the  property  so 
bought,  or  of  delivering'  the  property  so  sold, 
or  in  which  is  conducted  or  permitted  the 
pretended  buying  or  selling  of  such  property 
on  margins,  or  when  the  party  buying  or 
olfering  to  buy  such  property  does  not  intend 
actually  to  receive  the  same  if  bought,  or  to 
deliver  It  if  sold. 

The  first  count  alleges  that  the  prisons 
Icept  and  caused  to  be  kept  "a  bucket  shop,  to 
wit,  an  office,  in  which  said  bucket  shop,  to 
wit,  said  office,  was  then  and  there  conducted 
and  permitted  the  pretended  buying  and  sell- 
ing of  stocks,  bonds,"  etc.,  following  the 
words  of  the  statute.  This  does  not— direct- 
ly, at  all  events— charge  the  prisoner  with 
conducting  or  permitting  the  business  that 
made  said  office  a  bucket  shop.  If  it  charges 
him  witb  it  at  all.  It  Is  <mly  by  inference  and 
argument,  which  is  not  enough.  For  aught 
that  can  properly  be  gathered  from  the  coiunt, 
the  business  may  have  been  conducted  and 
carried  oo  there  by  others  vdthout  the  permis- 
sion, or  even  the  linowledge,  of  the  prisoner. 
The  offense  created  by  this  section  is  the 
keeping  of  a  bucket  shop,  and  that  Is  what 
the  prisoner  is  charged  with;  but,  in  order 
to  be  gnOty  of  that  oCFense,  he  must  in  some 
assignable  way  have  conducted  or  permitted 
the  business  that  made  the  place  a  bucket 
shop.  The  precedents  for  keeping  gaming 
ileuses  are  instructive.  After  alleging  the 
keeping  of  the  house,  they  directly  connect 
the  prisoner  with  the  business  carried  on 
therein  that  makes  the  place  a  gaming  house, 
by  alleging  that  he  caused  and  permitted  di- 
vers persons  to  frequent  and  come  together 
there  to  game,  and  to  be  and  remain  there 
for  that  purpose,  and  that  he  procured,  per- 
mitted, and  suffered  them  there  to  game  and 
play  together.  3  Chit.  Cr.  Law,  678,  and  fol- 
lowing. The  first  count,  therefore,  Is  bad  for 
the  reason  stated,  which  makes  it  unneces- 
sary to  consider  the  other  objections  made 
to  it. 

Section  5130  provides  that  it  shall  not  be 
necessary,  in  order  to  commit  the  offense  de- 
fined in  section  5128,  that  both  the  buyer  and 
tlie  seller  agree  to  do  any  of  the  acts  therein 
pfotiibited,  but  that  the  offense  shall  be  com- 


plete against  a  person  or  corporation  thus 
pretending  or  offering  to  sdl  or  to  buy,  wheth- 
er the  offer  is.  accepted  or  not;  and  that  a 
person  or  ccMporatlon  communicating,  receiv- 
ing, exhibiting,  ot  displaying  In  any  manner 
such  offer  so  to  buy  or  to  sell,  or  any  state- 
ments or  quotations  of  the  prices  of  such 
property,  with  a  view  to  such  transaction, 
shall  be  deemed  an  accessory,  and  punished 
as  provided  in  ease  of  one  who  violates  sec- 
tion 5128.  It  Is  upon  the  last  part  of  sec- 
tion 5130  that  the  second  count  is  based.  But 
that  section  does  not  create  a  substantive 
offense,  independent  of  the  offense  created 
by  section  6128,  which  is  the  keeping  of  a 
bucket  shop,  but  creates  one  that  is  accessory 
to  It,  as  the  section  declares;  and  the  things 
prohibited  by  the  section,  in  order  to  consti- 
tute an  (rffense  under  it,  must  be  done  with  a 
view  to  transactions  mentioned  in  section 
6128,  namely,  to  transactions  in  a  place  the 
keeping  of  which  is  there  prohibited.  This 
count  makes  no  allegation  tbat  the  things 
complained  of  were  done  with  a  view  to 
transactions  in  such  a  place,  and  Is,  there- 
fore, bad.  Judgment  reversed,  demurrer  sus- 
tained, indictment  adjudged  insufficient  and 
quashed,  and  the  prisoner  discharged. 


MANLBY   T.   DBL.AWARE   A    H.   CANAL 

CO. 

(Supreme  Court  of  Vermont.     Rutland.     Oct. 

Term,  1896.) 

RAII.ROAD — iKJUKIEg  AT  CkOSSINGS— CONTRIBUTOBT 

Neglioenck— Pleadikg  and  Pkoof— Witxbssbs 

—Ck089-KX  AMI  NATION— ImJ-EACHM  EXT. 

1.  While  a  person  is  l)ound  to  look  and  listen 
l>ef ore' crossing  a  railroad  track,  he  is  not  obliged, 
as  a  matter  of  law,  to  stop  for  that  purpose. 

2.  Evidence  tliat  the  whistle  was  not  sounded 
nor  the  bell  rung  was  admissible  under  an  aver- 
ment that  defendant  "negligently  drove  and 
managed  its  locomotive." 

3.  Evidence  that  plaintiff  had  curvature  of  the 
spine  and  defective  eyesight  was  admissible, 
without  an  allegation  ;n  respect  thereto,  if  they 
resulted  from  the  injuries  specified  in  the  dec- 
laration. 

4.  Where  the  speed  of  defendant's  train  was  in 
issue,  and  defendant's  witness  testified  that  the 
train  stopped  "very  abruptly"  before  it  reached 
the  statiou,  it  was  proper  to  aslc  him  on  cross- 
examination  if  he  nad  not  told  certain  persons 
that  the  train  was  running  de.si>eratel;  at  the 
time  of  the  accident,  and,  on  his  denial,  to  show 
that  he  had  so  stated. 

Exceptions  from  Rutland  county  court; 
Taft,  Judge. 

Action  by  Mary  Manley,  by  next  friend, 
against  the  Delaware  &  Hudson  Canal  Com- 
pany, to  recover  for  personal  injuries.  Plain- 
tiff had  judgment,  and  defendant  excepts. 
Affirmed. 

Wm.  H.  Preston  and  Joel  O.  Baker,  for 
plaintiff.    Butler  &  Maloney,  for  defendant 

ROWELL,  J.  The  defendant  moved  for  a 
verdict,  for  tbat  there  was  no  testimony  tend- 
ing to  show  negligence  on  its  part,  and  for 
ttiat  the  testimony  disclosed  contributory  neg- 
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Ugence  on  the  part  of  Hlgglns,  -nritb  whom 
the  plaintiff  was  riding  at  the  time  of  lier  in- 
jury, and  whose  negllgeace,  tlie  defendant 
claimed,  was  Imputable  to  her. 

The  motion  was  property  overmled  as  to 
the  first  ground,  for,  although  aH  of  the  de- 
fendant's testlmtmy  and  a  large  part  of  the 
plaintiff's  tended  to  show  that  the  wUstle 
was  blown  and  the  bell  mng  seasonably  and 
sufficiently,  yet  some  of  the  plahitlff's  tended 
to  show  the  contrary,  which  made  the  ques- 
tion of  the  defendant's  negligence  for  the  Jury. 

We  also  thlnli  that  the  motion  was  properly 
overroled  as  to  the  second  gronnd.  For  some 
little  distance  south  of  where  the  highway 
turns  to  cross  the  railroad,  to  a  point  'si  feet 
east  of  the  center  of  the  track  at  the  crossing, 
a  train  cannot  be  seen  approaching  from  the 
south.  But  at  that  point  the  track  can  be 
seen  In  tbat  direction  a  distance  of  503  feet. 
As  you  approach  the  eroaaing,  going  west.  It 
Is  seen  less  and  less,  for  It  corves  In  the  ro(^ 
cut,  the  west  side  of  which  obstructs  the  Tlew 
more  and  more  as  you  advance.  HIggins  had 
a  very  gentle  horse,  which  was  walking  slow- 
ly. Some  of  the  testimony  tended  to  show 
that  the  train  was  running  rapidly,  and  tliat 
the  whistle  was  not  blown  nor  the  bell  rung 
until  It  was  In  dangerous  proximity  to  the 
crossing.  The  defendant  claims  that,  if  HIg- 
gins had  looked,  he  must  have  seen  the  train; 
and  if  he  did  look,  and  undertook  to  cross  In 
front  of  It,  he  was  negligent;  and.  If  he  did 
not  look  and  listen,  he  was  equally  negligent. 
But  the  Jury  has  found  that  he  could  not 
have  prevented  the  accident  if  he  bad  looked 
and  listened.  It  cannot  be  told  with  any  cer- 
tainty whether  the  train  was  In  sight  or  not 
when  be  readied  the  32-foot  point.  The  Jury 
sseems  to  have  thought  that  It  was  not  In  sight, 
for  if  It  bad  been,  and  lie  had  seen  It,  he 
could  have  avoided  the  accident  by  stopping, 
for  his  horse  was  exceedingly  reliable,  to  his 
knowledge.  Tbe  defendant  undertakes  to 
demonstrate  by  flgrures  that  it  was  In  sight. 
But  the  data  for  such  demonstration  are  too 
uncertain  to  be  reliable.  The  case,  on  the  tes- 
timony, was  fairly  for  the  Jury  on  the  ques- 
tion of  contributory  negUgeace. 

The  defendant  requested  the  court  to  chargs 
that  It  was  Higglns'  duty,  on  approaching  the 
crossing,  to  stop,  look,  and  listen  for  approach- 
ing trains,  and  that  If  by  doing  so  he  could 
have  avoided  the  accident,  and  he  did  not  do 
It,  he  was  guilty  of  contnoutory  negligence, 
and  the  plaintiff  could  not  recover,  "the  court 
complied  with  the  request,  omitting  the  word 
"stop,"'  to  which  omission  the  defendant  ex- 
cepted. The  omission  was  right.  A  traveler 
approaching  a  railroad  crossing  is  not  bound, 
as  matter  of  law,  to  stop  in  order  to  avoid  the 
imputation  of  negligence.  Jie  Is  bound  to 
make  vigilant  use  of  his  sight  and  hearing  to 
discover  and  avoid  danger,— such  use  as  a 
careful  and  prudent  man  would  make  tei  the 
same  circumstances.  If  it  is  necessary  for 
him  to  stop  in  order  to  do  that,  then  he  must 
stop;   but  it  is  tar  the  Jury  to  say  whether  it 


was  necessary  or  scrt.  This  Is  the  general 
rule,  nlthoogh  In  FennsylvaBla  and  a  few  of 
the  other  states  it  Is  lietd,  as  matter  of  law, 
that  he  must  stop.  Kellogg  v.  Raflroad  Go., 
79  N.  Y.  72;  note  to  ESrast  v.  Railroad  Co., 
SO  Am.  Dec.  783;  Tyler  v.  Railroad  Co.,  137 
Mass.  238;  Railroad  Go.  v.  Hague,  64  Kan. 
281,  38  Pac.  257;  4  Am.  &  Eng.  Enc.  Law, 
p.  68,  !  33,  and  notes. 

The  averment  that  tbe  defendant  ao  care- 
lessly and  negligently  drove  and  managed  its 
locomotive  engine  and  train  of  cars  that  they 
struck  and  Injured  the  plaintiff  was  sufficient- 
ly broad  to  let  in  the  testimony  that  the 
whistle  was  not  blown  nor  the  ben  rung,  as 
that  was  a  part  of  the  management  of  the 
engine  and  train. 

Testimony  that,  as  a  result  of  pialntifTs  in- 
juries, she  had  curvature  of  the  spine  and  de- 
fective eyesight,  was'  objected  to,  for  that  the 
declaration  contains  no  allegation  in  respect 
of  them.  But,  if  they  resulted  from  the  Inju- 
ries specified  in  tbe  dedaratiou,  they  could 
well  be  shown;  and.  If  necessary  to  avoid  a 
reversal,  we  should  assume  that  they  did  so 
result,  as  the  contrary  does  not  appear. 

On  cross-examination  of  the  defendant's  wit- 
ness Dibble,  who  was  a  passenger  on  the 
train  at  the  time  of  the  accident,  he  was  asked 
If  he  had  not  told  certain  persons  that  the 
train  was  running  desperately  at  the  time, 
and  denied  it.  In  rebuttal,  the  plolnticr  was 
permitted  to  ifttow  that  he  had  so  stated.  De- 
fendant claims  that  this  was  error,  for  that 
the  witness  was  the  pialntifTs  on  that  point, 
as  the  defendant  did  not  inquire  of  him  con- 
cerning the  speed  of  the  train.  But  the  de- 
fendant asked  him  If  the  train  stopped  before 
It  reached  the  staticm,  and  he  aaaweted  that 
It  did,  and  "very  abrwptly,"  which  attracted 
his  attention.  The  speed  of  tlie  train  was  a 
controverted  question,  and  this  answer  had 
some  tendency  to  show  that  It  was  not  run- 
ning unusually  fast.  Consequently,  the  plain- 
tUTs  inquiry  of  the  wltnem  was  legitimate 
cross-examination,  and  the  Impeachment  of 
him,  In  rebuttal,  proper.    Judgment  aOrmed. 


BROWN  ▼.  TOWN  OiP  SWANTON. 

(Supreme  Court  of  Vermont.     Franklin.     Jan. 
Term,  1896.) 

HlOHW  ATS — EXISTEJICE — D  trhlOTS —  NOTICC  —  Nbo- 
LIGESCB  —  EVIDEXCB—  OPI.VIOXS  —  REBUTTAL — 
WltyESSKS— EXAMIXATION— ORBDIBIMTT— PeOT- 
IRCE  or  JCHT. 

1.  Witnesses  other  than  the  town  clerk  ma^ 
testify  that  there  is  no  record  of  the  laying  out 
of  a  certain  road. 

2.  Evidence  that  a  certain  road  has  been  main- 
tained try  tlie  town  tends  to  show  that  it  is  « 
public  lughwuy. 

3.  In  an  action  in  1895,  against  a  town,  for 
the  death  of  one  thrown  from  his  wagon  while 
driving  over  a  slaice  built  in  1878,  the  top  of 
which  consisted  of  marble  slabs  covered  witk 
earth,  it  appeared  that  the  aide  walls  coasisted 
of  single  courses  of  large  cobble  stones,  oriKi- 
nally  eighteen  inches  apart.  Plaintiff  clainuil 
that  the  sluice  was  too  small,  and  that  water 
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had  been  retained  until  It  h&d  flowied  across  the 
roadbed,  and  made  a  gall?  in  the  earth  above 
the  slabs;  that  the  walls  had  never  been  relaid; 
and  that  the  action  of  the  frost  had  gradually 
aowded  tbe  walk  together,  until  they  were  in 
■ooK  placei  bat  three  inches  apart.  Beid,  that 
it  was  not  error  to  admit  evidence  that  in  1882 
the  stones  were  not  more  than  six  inches  apart 
In  pbccs,  and  that  witness  had  examined  the 
iloiee  five  year*  before  the  accident,  and  the 
.rear  after  it.  and  several  times  between,  and 
foand  that  the  opening  had  contracted  every 
time  he  looked,  from  first  to  last. 

4.  Nor  was  it  error  to  admit  evidence  of  plain- 
tiff that  while  acting  as  selectman,  about  a 
jear  before  the  accident,  he  was  told  that  the 
alnice  was  not  sufficient  to  carry  off  water  in 
spring. 

5.  £vidence  that  witness  had  seen  water  ran 
on  top  of  the  sluice  several  times  in  spring,  in 
different  years  before  the  accident,  was  admissi- 
ble. 

6.  There  was  evidence  by  the  person  who 
bnilt  the  sluice  that,  if  it  liad  remained  its 
original  size,  it  would  have  been  sufficient  to 
carry  off  the  water;  that  he  examined  it  in  1892, 
and  found  the  apace  narrowed  in  places  to  six 
inches;  that  he  had  noticed  tbe  water  that  had 
accumulated;  and  that  tl>ere  was  enough  to 
float  a  boat  almost  any  time  in  spring  or  fall. 
He  was  then  asked  whether  the  sluice,  as  it  was 
vben  he  examined  it  in  1892,  was  saffident  to 
carry  off  water  that  accnnmhited  at  any  time. 
He  answered  that  it  was  not  more  than  half  big 
fnough.  Held,  that  even  if  the  question  was 
objectionable,  as  calling  for  an  opinion,  the  an- 
sner  was  really  no  more  than  a  statement  that 
the  slnice  did  not  carry  off  half  the  water,  and 
coQld  hare  conveyed  no  impression  beyond  that 
given  by  his  other  testimony. 

7.  Defendant  claimed  that  one  M.  had  dng 
the  gnlly  which  caused  the  accident,  and  threw 
the  dirt  beside  it.  M.  testified  that  he  found 
the  gully  there  with  the  water  running  through 
if,  and  got  out  a  few  shovelfuls  of  earth  at  one 
end,  to  lower  the  cbaimel,  and  let  the  water  off, 
bat  the  difficulties  were  such  that  he  abandoned 
the  attempt.  Plaintiff  was  particularly  inquired 
of  on  cross-examination  as  to  the  amount  of  such 
dirt,  for  tbe  evident  purpose  of  claiming  that  it 
was  safficient  to  acconnt  for  the  gnlly.  HM, 
tltst  it  waa  not  error  to  permit  him  to  state  on 
redirect  how  far  the  dirt  would  go  towards  filling 
the  gnlly. 

8.  A.  witneas  may,  in  the  absence  of  proof  at 
meaanrements  of  the  pile  and  the  excavation, 
give  his  opinion  as  to  now  far  dirt  piled  beside 
a  gully  will  go  towards  filling  the  gully. 

9.  The  jury  having  viewed  tiie  sluice  as  it 
was  in  April,  1885,  It  was  not  error  to  permit  a 
witneas  who  had  seen  it  both  at  that  time  and 
in  the  spring  of  1898,  just  after  the  accident,  to 
state  that  iti  condition  in  April,  18S{>,  was  about 
th  same  as  at  tbe  time  of  tne  accident. 

10.  Defendant  pnt  in  evidence  that  a  year  I>e- 
fore  the  trial,  and  until  shortly  before  tlie  Jury 
»aw  the  sluice.  Its  walls  were  regular  and 
stiaigltt,  and  at  least  12  inches  opart  at  the 
nainiwect  point,  and  that  tbey  had  been  tam- 
pered with  not  long  before  the  jury  waa  taken 
there.  Bdd,  that  it  was  not  error  to  permit 
witnesses  to  give  in  detail,  in  rebuttal,  the  re- 
■olts  of  an  examination  of  the  shiice  made  dar- 
ing the  trial,  instead  of  confining  their  testimony 
to  a  statement  that  they  had  examined  it  enou^ 
to  determine  whether  it  had  been  tampered  wiQi, 
and  foand  that  it  had  not. 

IL  Where  witnesse*  for  defendant  testified  that 
ihey  saw  deceased  as  he  was  driving  towards 
the  slnice,  and  that  he  was  driving  fast,  it  was 
Dot  error  to  permit  a  witness  who  saw  deceased 
at  a  point  nearer  tlie  sluice  to  testify  that  he 
was  then  driving  slowly. 

12.  Where  plaintiff's  evidence  tended  to  show 
fhat  the  insufficiency  in  the  covering  of  the  sluice 
was  tbe  direct  result  of  a  defect  in  the  sluice 
of  wbieb  defendant  had  Isog  known,  it  waa  not 


necessary  for  plaintiff,  to  entitle  him  to  recover, 
to  show  that  defendant  knew  ct  the  guUy,  or 
that  it  had  existed  so  long  that  it  ought  to  have 
known  of  it,  and  repaired  it. 

13.  Evidence  that  the  horse  deceased  was  driv- 
ing stopped  witk  the  hind  wheels  of  the  wagon 
but  a  few  inches  past  the  gully  was  affirmative 
proof  that  deceased  was  exercising  ordinary  care. 

14.  In  an  action  against  a  town  for  the  death 
of  one  thrown  from  his  wagon,  while  driving 
over  a  sluice,  the  top  of  whidi  consisted  of 
marble  slabs  covered  with  earth,  plaintiff  put  in 
evidence  that  the  sluice  waa  too  small,  and  that 
the  water  had  been  retained  until  it  flowed  across 
the  roadbed,  and  made  a  golly  in  the  earth  above 
the  slabs.  The  highway  commissioner  had  gone 
over  the  road  four  days  before  the  accident,  and 
saw  no  water  running  over  the  road,  and  no 
sign  of  its  having  done  so.  SeM,  that  it  waa  for 
the  jury  to  say  whetlter  defendant  was  negUgent 
in  having  failed  to  inspect  the  road  again  before 
the  accident. 

15.  The  fact  that,  on  tite  Monday  before  the 
accident,  the  highway  oommlsaioner  was  told 
that  the  sluice  was  frosen  up,  and  the  water 
running  over  the  road,  and  that  the  speaker  wns 

foing  to  be  damaged  by  the  water  backing  into 
is  cellar,  might  be  considered  ou  the  question 
of  notice  of  a  defect  in  the  highway,  rendering 
it  unsafe  for  travel. 

16.  The  fact  that  defendant  had  no  reason  to 
expect  that  the  stoppage  of  the  water  would 
render  the  road  unsafe,  did  not  relieve  it  bom 
liability  for  failure  to  exercise  diligence  after  the 
defect  had  been  developed. 

17.  Deceased's  mother  and  his  wife  were  riding 
together  behind  him,  as  he  approached  the  place 
of  the  accident.  The  wife  was  produced  as  a 
witness  to  the  occurrences  at  the  time,  but  the 
mother  was  not,  though  she  was  accessible  and 
able  to  appear.  ffpJd,  that  the  eoart  properlv  re- 
fused to  charge  that  it  was  fair  to  infer  from 
the  failure  to  call  the  mother  that  the  testimony 
given  by  plaintiff's  other  witnesses  as  to  matters 
of  which  the  mother  had  knowledge  was  untrue. 

Exceptions  from  Fraoklin  county  court; 
Tyler,  Judge. 

Action  by  O.  K.  Brown,  administrator  of 
the  estate  of  one  Mead,  deceased,  against  the 
town  of  Swanton,  under  B.  I*  {{  2138,  2138, 
for  damages  to  the  wife  and  next  of  kin  re- 
sulting from  the  death  of  plaintiff's  Intestate, 
caused  by  a  defect  in  defendant's  highway. 
From  a  Jud|;ment  entered  on  a  verdict  In  fa- 
vor of  plaintiff,  defendant  excepts.  Af- 
firmed. 

D.  O.  Fnrman  and  H.  A.  Bart,  for  plalntifT. 
SL.  O.  Sturtevant,  E.  A.  Ayera.  Ballard  & 
Burleson,  and  F.  W.  McGettrlck,  for  defend- 
ant. 

MUNSON,  J.  •!*«  testimony  at  witnesses 
other  than  the  town  derk  w*a  admissible  to 
establish  the  fact  that  there  was  no  record 
of  the  laying  of  the  road.  In  Hill  v.  Bel- 
lows, 15  Vt.  727,  where  It  la  held  that  tbe 
certtficate  of  the  town  clerk  is  not  evidence 
that  there  is  no  record  of  a  conveyance,  It 
Is  said  that  legitimate  proof  of  that  fact 
would  be  tbe  oath  of  the  town  clerk  or  of 
some  one  who  bad  examined  the  records. 

Tbe  fact  that  a  road  Is  a  public  highway 
may  be  established  by  evidence  that  tbe 
town  has  recognissed  it  as  sucb  by  expending 
blgbway  mtmey  in  its  repair.  Page  v.  Town 
of  Weathersfleld,  13  Vt.  424.  The  testimony 
of  O.  K.  Brown  that  this  road  bad  beea 
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maintained  by  the  town  was  evidence  tend- 
ing to  show  that  It  was  a  public  highway. 

Plaintiff's  intestate  was  injured  by  being 
thrown  from  bis  wagon  while  driving  over 
a  sluice,  the  top  of  which  consisted  of  mar- 
ble slabs  covered  with  earth.  Plaintiff  claim- 
ed that  this  sluice  was  insufficient  In  size, 
and  th^t  the  water  had  been  retained  until 
It  had  flowed  across  the  roadbed,  and  made 
a  gully  in  the  earth  which  covered  the 
slabs.  The  theory  of  the  defense  was  that 
the  excavation  had  been  made  in  such  a 
manner  and  at  a  period  so  recent  that  tbe 
town  was  not  liable  because  of  it  It  ap- 
peared that  the  sluice  was  built  in  1878; 
that  the  side  walls  consisted  of  single  courses 
of  large-sized  cobble  stones;  and  that,  as 
originally  laid,  the  space  between  the  walls 
was  about  eighteen  inches.  Tbe  plaintiff 
claimed  that  the  walls  had  not  been  relaid, 
and  that  the  action  of  the  frost  from  year 
to  year  had  gradually  crowded  them  togeth- 
er, until  they  were  in  some  places  but  three 
Inches  apart  It  was  clearly  competent  for 
the  plaintiff  to  support  his  evidence  as  to  the 
situation  of  the  stones  at  the  time  of  the  ac- 
cident, by  showing  a  natural  movement 
wlilch  would  account  for  their  being  in  the 
situation  claimed.  It  was  therefore  proper 
to  show  by  the  witness  Rood  that  he  exam- 
ined the  sluice  in  1892,  and  that  the  stones 
were  then  not  more  than  six  Inches  apart  in 
some  places;  and  by  the  witness  Hislop  that 
lie  examined  the  sluice  five  years  before  the 
ucddent,  and  the  year  after  it,  and  several 
times  between,  and  that  he  found  the  open- 
ing had  contracted  every  time  he  looked,  from 
first  to  last 

In  view  of  the  relation  which  was  claimed 
to  exist  between  the  previous  condition  of 
the  sluice  and  the  excavation  which  caused 
the  accident,  it  was  proper  to  show  that  the 
town  had  knowledge  of  this  previous  condi- 
tion. It  is  true  that  notice  is  not  necessary 
to  make  a  town  liable  for  an  insufficiency 
which  exists  through  its  fault;  but  in  this 
case  it  was  clearly  permissible  to  prove  no- 
tice, to  show  that  the  town  was  In  fault 
This  made  admissible  the  testimony  of  O.  K. 
Brown  that  while  acting  as  first  selectman, 
about  a  year  before  the  accident,  he  was 
told  that  the  sluice  was  not  sufficient  to  car- 
ry off  the  water  In  the  spring.  The  posses- 
sion of  this  knowledge  would  bear  upon  any 
claim  that  the  injury  to  the  covering  of  the 
sluice  had  occurred  so  recently  that  no  lia- 
bility attached.  The  town  would  be  liable 
for  a  defect  in  tbe  covering  of  the  sluice, 
although  too  recent  to  have  been  known,  if 
it  was  the  natural  and  probable  result  of  a 
previous  condition  as  to  which  the  town  was 
In  fault. 

The  plaintiff  was  also  entitled  to  show  that 
this  contracted  condition  of  the  sluice  had 
existed  so  long,  and  produced  such  results, 
that  the  town  ought  to  have  known  of  it,  if 
It  did  not  To  this  end,  it  was  proper  to 
show  by  Truman  Mead,  Jr.,  that  he  had  seen 


the  water  run  on  top  of  the  sluice  several 
times  at  the  spring  season,  in  different  yearn 
prior  to  the  accident. 

The  witness  Rood,  who  built  this  sluice, 
testified  without  objection  that  if  it  had  re- 
mained the  size  it  was  built,  it  would  have 
been  sufficient  to  carry  off  the  water,  and,  as 
above  held,  was  properly  permitted  to  testi- 
fy that  he  examined  it  In  1892,  and  found 
the  space  narrowed  In  some  places  to  sli 
inches,  and  also  testified  without  objection 
that  he  had  noticed  the  water  that  had  ac- 
cumulated there,  and  that  there  was  enongb 
to  float  a  boat  most  any  time  In  the  spdug 
or  fall,— two  or  three  feet  deep.  He  was 
then  asked,  under  exception,  whether  tbe 
sluice,  as  it  was  when  he  examined  it  in 
l'S92,  was  sufficient  to  carry  off  the  water 
that  accumulated  there  at  any  time,  and  re- 
plied that  it  was  aot  more  than  half  big 
enough.  It  Is  claimed  that  this  inquiry  was 
objectionable,  In  that  it  called  for  the  opin- 
ion of  the  witness  upon  a  question  of  suffi- 
ciency. The  question  was  fairly  limited  by 
its  connection  to  the  seasons  of  accumula- 
tion respecting  which  the  witness  had  testi- 
fied, and  his  testimony  was  in  terms  suffi- 
ciently general  to  cover  all  the  years  during 
which  the  trouble  had  existed.  In  view  of 
this,  it  may  perhaps  fairly  be  claimed  that 
the  question  did  not  call  for  an  opinion,  but 
for  a  statement  In  another  form  of  a  fact  to 
which  the  witness  had  already  testified. 
However  this  may  be,  we  think  the  answer 
as  given  was  really  no  more  than  a  state- 
ment that  the  sluice  did  not  carry  off  half 
the  water,  and  could  have  conveyed  to  the 
Jury  no  Impression  beyond  that  given  by  his 
previous  testimony  received  without  objec- 
tion. Harm  cannot  be  predicated  of  an  opin- 
ion which  goes  no  further  than  what  tbe 
witness  has  just  presented  of  his  own  knowl- 
edge, in  the  nature  of  actpal  demonstration. 

Defendant  claimed  that  Truman  E.  Mead 
dug  the  trench  which  caused  the  accldenr. 
and  threw  the  dirt  beside  it.  Mead  testified 
that  he  found  the  gully  there,  and  the  water 
running  through  it,  and  got  out  a  few  shov- 
elfuls of  earth  at  one  end,  with  the  idea  of 
lowering  the  channel,  and  letting  off  the  wa- 
ter, but  that  the  difficulties  were  such  that 
he  abandoned  the  attempt.  The  witness 
Brown  was  particularly  Inquired  of  on  cross- 
examination  as  to  the  amount  of  this  dirt 
with  the  evident  purpose  of  claiming  that 
the  pile  was  sufficient  to  account  for  the  ex- 
cavation. Tbe  witness  was  then  permitted 
to  state  on  redirect  how  far  the  dirt  would 
go  towards  filling  the  gully.  This  fact  was 
proper  to  meet  tbe  purpose  of  the  cross-ex- 
amination, and  the  manner  of  proving  it  was 
not  in  violation  of,  the  rule  respecting  opin- 
ion evidence.  In  the  absence  of  proof  of 
measivements  of  the  pile  and  tbe  excava- 
tion, no  description  of  the  two  could  enable 
the  Jury  to  determine  whether  the  dirt  was 
sufficient  to  fill  the  hole,  and  the  Judgment 
of  the  witness  might  properly  be  talcen. 
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The  joiy  haTliig  viewed  the  sluice  as  It  was 
In  April,  1885,  and  the  witness  Brown  having 
seen  It  l>oth  at  that  time  and  in  the  spring  of 
1886,  Just  after  the  accident,  it  was  not  error 
to  permit  him  t»  state  that  its  condition  In 
April,  1885,  was  About  the  same  as  its  condi- 
tion at  the  time  of  the  accident.  It  was  prc^ 
er  to  supplement  the  examination  of  the  Jury 
with  direct  evidence  of  the  fact  that  the  con- 
dition of  the  sluice  remained  unchanged.  It 
was  not  necessary  tliat  the  Jury  l>e  left  to  de- 
tennine  the  fact  solely  by  comparing  what 
they  had  seen  with  the  description  given  of  its 
previous  condition.  It  is  impracticable,  and 
often  impossible,  to  describe  conditions  so  ao- 
cnrately  and  minutely  as  to  negative  the  oc- 
cnrrence  of*a  change  with  the  same  force 
that  attaches  to  the  statement  of  the  ob- 
server. 

The  defendant  claimed,  and  Introduced  evi- 
dence tending  to  show,  that  a  year  previous  to 
the  trial,  and  until  shortly  before  the  Jury  saw 
the  sluice.  Its  walls  were  regular-  and  straight, 
and  at  least  12  Inches  apart  at  the  narrowest 
point,  and  that  they  had  been  tampered  with 
by  some  one  not  long  before  the  Jury  was  tak- 
en there.  To  meet  this  evidence,  the  wit- 
nesses Clark  and  Mason  were  permitted  to 
give  in  detail  the  results  of  an  examination 
of  the  sluice  made  during  the  trial.  The  evi- 
dence was  objected  to  as  not  proper  rebuttal; 
and  It  Is  now  urged  In  support  of  the  objec- 
tlcm  that  their  testimony  should  have  been 
confined  to  a  statement  that  they  had  ex- 
amined the  sluice  enough  to  determine  wheth- 
er It  had  been  tampered  with,  and  found  that 
It  bad  not.  But  we  think  the  testimony 
might  properly  embrace  such  details  as  would 
be  likely  to  satisfy  the  Jury  that  the  witnesses 
were  not  mistaken  In  regard  to  the  main  fact. 
The  fact  that  such  details  would  have  been 
pertinent  and  Important  in  the  opening  did  not 
require  their  exclusion  in  rebuttal.  We  have 
not  been  furnished  a  copy  of  this  testimony, 
and  must  dispose  of  the  matter  upon  what  is 
shown  by  the  exceptions.  It  appears  that  the 
witnesses,  after  stating  that  they  removed  the 
dirt  which  covered  the  slabs,  and  then  took 
np  the  slabs,  were  permitted  to  describe  the 
mannw  in  which  the  stones  of  the  side  walls 
were  imbedded  tn  the  eartli,  and  to  give  a 
targe  number  of  measurements  of  the  space 
between  the  side  walls,  showing  the  irregular 
positlcm  of  the  stones.  This  clearly  tended  to 
disprove  a  part  or  all  of  the  testimony  of  the 
defeudant  above  stated.  We  cannot  say  that 
the  details  were  more  than  might  pr<^>erly  be 
reed  red  to  give  force  to  the  testimony. 

The  defendant  having  introduced  witnesses 
who  testified  that  they  saw  the  deceased  as 
be  was  driving  towards  the  place  of  the  ac- 
cident, and  that  he  was  driving  fast,  it  was 
not  error  to  permit  the  plaintiff  to  show  by 
Miss  Butterfield,  who  lived  at  a  point  nearer 
the  place  of  the  accident,  and  saw  deceased 
as  he  was  passing  her  house,  that  he  was  then 
driving  slow. 

We  liave  not  been  furnished  with  the  testi- 


mony of  Frlott,  referred  to  in  the  exceptions, 
and  nothing  is  disclosed  by  the  exceptions 
themselves  that  enables  us  to  pass  upon  the 
propriety  of  the  testimony  received  in  rebuttal 
of  his  statements. 

T^ie  motion  to  direct  a  verdict  for  the  de- 
fendant was  properly  overruled.  The  first 
ground  alleged  erroneously  assumes  that  the 
plaintiff  could  not  recover  without  showing 
that  the  town  knew  of  the  existence  of  the 
gully,  or  showing  that  It  had  existed  so  long 
that  the  town  ought  to  have  known  of  it,  and 
repaired  it  The  case  presented  was  not  that 
of  an  unforeseen  defect  arising  without  fault 
of  the  town.  The  plaintiff's  evidence  tended 
to  show  that  the  Inaufflclency  in  the  covering 
of  the  sluice  was  the  direct  and  natural  result 
of  a  defect  in  the  sluice,  of  which  the  town 
had  long  had  knowledge.  This  view  disposes 
also  of  the  second  ground  stated  in  the  motion, 
as  well  as  of  the  first  request  to  charge  relied 
upon  in  argument 

The  claim  that  there  was  no  affirmative 
proof  that  the  deceased  was  in  the  exerx^se  of 
ordinary  care  was  Incorrect  The  exceptions 
refer  to  the  testimony  of  Truman  R  Mead  and 
Hattie  Mead,  as  bearing  upon  this  point.  The 
testimony  of  Hattie  Mead  has  not  been  fur- 
nished ns,  but  that  of  Truman  E.  Mead  cer- 
tainly disclosed  circumstances  which  pointed 
to  the  exercise  of  proper  care.  The  fact  that 
the  horse  stopped  with  the  hind  wheels  of  the 
wagon  but  a  few  Inches  past  the  gully  was 
evidence  tending  to  show  that  the  deceased 
was  driving  carefully. 

Tii6  court  properly  refused  to  instruct  the 
Jiny  that  if  the  highway  commissioner  went 
over  the  road  four  days  before  the  accident, 
and  saw  no  water  running  over  the  road,  and 
no  sign  of  its  having  done  so,  the  town  was 
not  negligent  In  falling  to  go  over  the  road 
again  before  the  time  of  the  accident  Look- 
ing at  the  case  with  reference  to  the  washout 
alone,  it  was  for  the  Jury  to  say  whether  the 
toiwn  should  have  known  of  the  defect  under 
the  drcumstances. 

Truman  Mead  testified  that,  on  the  Monday 
before  the  accident,  he  told  the  highway  com- 
missioner that  the  sluice  was  frozen  up,  and 
the  water  running  over  the  road,  and  that  he 
was  going  to  be  damaged  by  the  water  back- 
ing into  his  cellar.  It  was  not  error  to  refuse 
an  Instruction  that  this  was  not  notice  of  any 
defect  In  the  highway  rendering  It  unsafe  for 
travel.  The  town  could  not  claim  Immunity 
on  the  grotmd  that  its  knowledge  did  not  ex- 
tend to  the  actual  cutting  of  the  gully.  This 
complaint,  although  made  with  reference  to 
private  damage,  informed  the  authorities  of  a 
condition  of  things  which  might  be  expected 
to  result  in  an  unsafe  culvert;  and,  having 
regard  to  the  gully  alone,  the  question  of  its 
diligence  was  to  be  considered  with  reference 
to  this  information. 

The  defendant  requested  an  instruction  that 
If  the  Jury  found  the  sluice  was  sufiicient  for 
carrying  away  such  water  as  would  naturally 
and  ordinarily  run  to  it,  and  that  its  sufU- 
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dency  was  only  Impaired  by  Its  freealng  op  ta 
the  wlntw,  the  town  could  not  be  held  re- 
sponsible for  such  l^eezlng,  nor  Habie  for  the 
happening  of  the  accident,  unless  the  town 
officers,  as  reasonably  careful  and  pmdent 
men,  had  reason  to  expect  that,  as  a  result  of 
such  freezing,  the  road  would  be  rendered  tn- 
sufflcient  and  unsafe,  and  onless  it  was  so 
rendered  insufficient  and  unsafe.  This  re- 
quest is  defective  in  at  least  one  respect.  It 
Is  not  tme  that,  if  the  town  had  no  reason  to 
expect  thajt  the  stoppage  of  the  water  would 
render  the  road  unsafe,  it  could  not  be  liable 
for  the  accident.  If  the  stoppage  of  the  war 
ter  did  produce  an  Insufficiency  of  the  culvert 
which  rendered  it  unsafe,  it  was  the  duty  of 
the  town  to  learn  of  the  defect,  and  repair  it 
within  a  reasonable  time,  even  though  it  may 
not  have  had  reasonable  cause  to  expect  such 
a  result.  The  fact  that  it  had  ho  reaeosable 
cause  to  ecpect  such  a  result  would  have  its 
bearing  upon  the  question  of  diligence  when 
the  defect  was  developed,  but  would  not  re- 
lieve it  from  the  duty  of  prudent  supervision 
and  reastuable  promptitude,  nor  from  lia- 
Mllty  for  any  lack  In  this  respect. 

Mrs.  Truman  Mead,  ttie  mother,  and  Mrs. 
Ella  Mead,  the  wife,  of  the  intestate,  were 
riding  together  in  another  vehlde  behind  the 
Intestate  as  he  approached  the  place  of  the  ac- 
cident. The  wife  was  produced  as  a  witness 
to  the  occurrences  of  the  evening,  but  Mrs. 
Traman  Mead  was  not,  although  she  was  ac- 
eesslUe  and  able  to  appear.  The  court  was 
asked  to  Instruct  the  jury  that,  in  view  of  all 
the  testimony,  it  was  fair  to  Infer  from  the 
failure  to  call  Mrs.  Truman  Mead  that  the 
testimony  given  by  the  plalntlfTs  other  wit- 
nesses to  matters  concerning  which  Mrs.  Tru- 
man Mead  bad  knowledge  was  untrue.  The 
Instruction  was  properly  refused.  The  failure 
to  call  Mrs.  Mead  may  have  been  a  circum- 
stance proper  for  the  Jury  to  consider,  but,  if 
the  defendant  was  aititled  to  any  charge  In 
regard  to  it.  It  certainly  was  not  entitled  to 
the  charge  asked.  If  it  is  ever  fair  to  assume 
from  the  failure  to  produce  one  of  two  favor- 
ably disposed  witnesses  that  the  testimony 
given  by  the  other  is  false,  it  must  be  !■  view 
of  a  variety  of  circumstances  whidli  It  Is  the 
province  of  the  Jury  to  pass  upoa  A  chaige 
In  the  language  of  the  request  would  have  as- 
sumed that  certain  features  ef  the  testimony 
could  be  viewed  only  In  one  way.  Judgment 
affirmed. 


McNBAL  PIPE  &   FOUNDRY   CO.  v.   IN- 
MAN  et  al. 

(Supreme   Coart  of  Vermont.     RutLind.     Oct 

Term,  1896.) 

Oarxisbmbxt— Joint  Debt. 

Defendants,   having   a   city    contract,   and 

lacking  means  to  perform  it,  agreed  with  one  F. 

to  form  •n-ith  him  a  corporation  into  the  capital 

of  which  they  would  put,  among  otlter  thines, 

such  contract.    Defendants  and  K.  performed  the 

contract  aa  partners,   F.  contributing  the  neces- 

liary   funds,  and  \>etore  the  completion  of  the 


work  the  corporation  was  onaaiaed,  and  the 
contract  awiigned  to  it.  Beii,  that  the  city  never 
became  liable  to  defendants  alone,  but  to  the 
corporation,  or  to  defendants  and  F.  jointly,  and 
hence,  irrespective  of  notice  to  the  city  of  the 
assignment,  it  could  not  be  diarged  by  trastee 
process  as  a  debtor  of  defendants  alone. 

Exceptions  frMn  Rutland  comtty  oovt; 
Taft,  Judge. 

General  assumpsit  by  the  McNeal  Pipe  & 
Foundry  Company  against  Inman  Bros.,  in 
which  trustee  process  was  Issued  against  the 
city  of  Rutland.  There  was  Judgment  dis- 
charging the  trustee  on  a  bearlqg  on  the  re- 
port of  a  commissioner,  and  plaiBtiff  except- 
ed.   AfflrmedL 

Edward  Dana,  for  plalntiff.g  Frank  D. 
White  and  Henry  L.  Clark,  for  defendants. 

ROWELL,  J.  The  defendants  contracted 
with  the  city  of  Rutland,  the  trustee,  for  lay- 
ing water  pipe.  They  had  not  sufficient 
means  to  enable  them  to  perform  the  con- 
tract, but  expected  to  obtain  means,  as  they 
subsequently  did,  but  the  city  did  not  know 
It  After  the  contract  was  made,  but  before 
work  was  begun  under  it,  they  induced  Mr. 
Foote  to  Join  them  in  the  imdertaking,  and  to 
advance  the  necessary  means,  on  certain 
terms  as  to  sharing  in  the  profits.  To  that 
end  the  defendants  and  Foote  agreed  to  or- 
ganize a  corporation  consisting  of  themselves, 
to  be  called  the  Inman  Brothers  Construction 
Company,  with  a  capital  of  $75,000,  of  which 
the  defendants  were  to  put  in  $50,000  In  tools, 
machinery,  etc.,  and  the  good  will  of  their 
business,  including  the  contract  with  the  city 
and  other  contracts,  and  Foote  was  to  put  in 
$25,000  In  cash,  for  which  he  was  to  be  se- 
cured by  the  capital  stock  of  the  corpora- 
tion and  the  control  of  its  finances;  and  he 
paid  in  that  amount  accordingly  from  time  to 
time,  commencing  before  the  work  began. 
Although  the  contemplated  corporation  was 
not  formed  for  some  time,  yet  ImmedlatelT 
upon  the  making  of  said  last-mentioned 
agreement  the  defendants  and  Foote  began 
to  act  as  partners  under  the  proposed  coriH>- 
rate  name,  and  continued  so  to  act  tmtil  the 
organization  of  the  corporation  a  short  time 
before  the  work  in  question  was  completed, 
when  they  transferred  all  the  business  to  It. 
Including  the  contract  with  the  dty.  The 
funds  thus  contributed  by  Foote,  and  the  re- 
mittances received  from  New  York  in  the 
name  of  the  construction  company,  were  used 
to  pay  for  labor  and  materials  ta  i>erforming 
the  contract,  and  without  such  contribution 
and  remittances  the  contract  could  not  have 
been  performed.  Although  the  contract  was 
originally  between  fhe  defendants  and  the 
city,  yet  it  was  wholly  performed  by  the  de- 
fendants and  Foote  as  partners,  and  by  the 
corporation,  of  which  they  were  the  sole  mem- 
bers. Consequently,  the  entire  indebtedness 
of  the  city  for  the  performance  of  the  c-on- 
tract  belongs  to  them  or  to  the  corporation, 
and  cannot  be  attached  by  trustee  process  as 
the  property  of  the  defendants.    Hie   city 
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neTer  became  indebted  to  the  defendants 
alone,  but  to  them  and  Foote  Jointly,  or  to 
the  corporation,  and  tbey  or  it  could  maintain 
an  action  against  the  city  in  tbeir  or  Its  name. 
This  being  so,  it  Is  unnecessary  to  Inquire  as 
to  the  sufficiency  of  tbe  notice  ot  assign- 
ment, for  no  notice  was  necessary.  Tlbis 
b<ddlng  is  fnlly  sustained  by  Bartlett  v.  Wood- 
ward, 46  Vt.  100,  one  phase  of  which  Is  al- 
most precisely  like  this  case.  Judgment  af- 
firmed. 


McKINDI/BY  v.  DREW. 

(Snpreme  Court  ot  Vermont.     Caledonia.     Oct 

Term,  1896.) 

FRADI>in.EST     RbPKKSBNTATIUN-8    —    EtiDBNCB   — 

Mbasurb  op  Damaoks— Witnesses. 

1.  In  an  action  to  recorer  for  alleged  fraudu- 
lent representations  made  by  defendant  to  in- 
duce plaintiff  to  take  a  policy  of  litu  insurance, 
it  was  competent  for  plaintiff  to  show  his  own 
ignorance  of  life  insurance  and  defendant's  fa- 
miliarity with  it. 

2.  It  waa  aise  competent  for  plaintiff  to  show 
that  defendant  had  a  pecuniary  interest,  as 
agent,  in  effecting  tbe  insurance,  where  defend- 
ant was  a  witness  in  his  own  behalf. 

3.  Evidence  that  defendant,  witliin  three 
months  of  the  time  of  effecting  plaintiff's  insur- 
ance, Iiad  taken  a  large  number  of  other  appli- 
cations, was  admissible  as  tending  to  impeach 
defendant's  recollection  of  the  particular  trans- 
action in  issue. 

i.  Where  defendant  nsed  certain  pages  of  his 
instruction  book  in  figuring  the  surplus  to  which 
he  represented  plaintiff  would  be  entitled  nnder 
his  policy,  audi  pages  were  admissible  in  eri- 
deoce. 

5.  Tbe  measure  of  damages  recoverable  by  one 
who  waa  Induced  by  fraudulent  representations 
to  pnrcbase  a  policy  of  life  insnrance,  where,  on 
diKoTering  the  fraud,  he  repudiated  the  con- 
tract, and  refnsed  to  pay  further  premiums  on 
the  policy,  is  the  amount  of  the  premiums  paid, 
less  the  value  of  the  insnrance  he  has  had. 

Exceptions  from  Caledonia  county  court; 
Ross,  Chief  Judge. 

.\ction  on  the  case  by  John  McKlndley 
against  John  H.  Drew  to  recover  damages 
for  alleged  fraudulent  representations.  Judg- 
ment for  plaintiff,  and  defendant  brlugs  ex- 
ceptions.    Reversed. 

W.  P.  Stafford,  for  pbUntlff.  Bates  &  May, 
Dunnett  -&  Slack,  and  Harry  Blodgett,  for  de- 
fendant 

TYL£R,  J.  Tbe  plaintiff's  evidence  tend- 
ed to  show  that  the  defendant,  by  false  and 
fiaudnlent  repreaentatlons,  Induced  him,  for 
an  annnal  premium  of  $262.50,  to  take  a 
|i>,000  endowment  policy  In  the  New  i'ork 
Mutual  Life  Insurance  Company,  with  a 
right  to  whatever  surplus  the  policy  might 
be  entitled  to  imder  the  rules  of  the  com- 
pany; that  tbe  policy  was  payable  iu  20 
years,  or  at  an  earlier  time  in  the  event  of 
the  plalntifTs  death,  be  having  a  right  to 
withdraw  at  any  time  after  making  three 
payments,  when  be  would  receive  a  paid-up 
policy  for  as  many  twentieths  of  the  $.'3,000 
as  be  bad  made  pajrmeats;  that  the  fr&udu* 


lent  refHresentatlODa  were  that  the  surplus 
which  was  to  apply  upon  the  policy  was 
guarantied  by  the  company  to  be  $-1,800,  and 
that,  if  the  plaintiff  withdrew,  be  would  re- 
ceive his  twentieths  in  cash;  that  he  paid 
the  first  premium  on  tbe  delivery  of  tbe  pol- 
icy and  tbe  second  a  year  thereafter,  when, 
on  account  of  the  fraud,  be  dedded  to  make 
no  further  payment  and  brought  this  suit. 
The  defendant  denied  making  the  fraudu- 
lent representations.  On  the  trial  tbe  plain- 
tiff abandoned  the  contract  phase  of  his  dec- 
laration and  claimed  to  recover  only  upon 
tbe  ground  of  fraud. 

1.  Tbe  court  did  not  err  In  permitting  the 
plalntlfl  to  show  hla  own  Ignorance  of  life 
Insurance  and  tbe  defendant's  familiarity 
therewith.  It  t^ided  to  show  that  be  relied 
upon  the  defendant's  representation*,  and 
was  deceived  by  them. 

2.  It  was  competent  for  tbe  plaintiff  to 
ahow  that  the  defendant  was  entitled  to  re- 
ceive from  the  company  a  part  of  the  first 
premium,  and  that  he  was  working  for  a 
prize  that  had  been  offered  by  the  company 
to  tbe  agent  who  would  return  tbe  largest 
amount  of  insurance.  The  defendant  was  a 
witness  In  his  own  behalf,  and  it  was  proper 
to  show  bis  interest  in  the  matter  in  issue. 

3.  Tbe  fact  that  the  defendant  had,  within 
three  months,  taken  a  large  number  of  ap- 
plications for  Insurance,  might  render  It  less 
probable  that  be  would  remember  as  dis- 
tinctly as  the  plaintiff  the  details  of  the  m- 
tervlew  in  question;  therefore  evidence  of 
that  fact  was  properly  admitted. 

4.  Tbe  offered  testimony  of  Nelson  was 
properly  e.'ccluded,  as  having  no  relevancy 
to  tbe  question  In  Issne. 

5.  It  was  not  error  to  admit  the  several 
pages  of  tbe  Imstructlon  book.  The  defend- 
ant need  the  book  on  tbe  occasion  In  ques- 
tion, and  the  plaintiff  claimed  that  the  de- 
fendant showed  him  some  pages  from  which 
be  figured  a  $4,800  surplus  on  a  $5,000  policy. 
Tbe  plaintiff  bad  a  right  to  exhibit  In  evi- 
dence any  page  that  related  to  the  subject- 
matter  of  such  surplus.  The  other  pages 
were,  of  course,  immaterial.  It  did  not  seem 
clear  what  pages  tbe  defendant  figured 
from,  which  probably  led  to  the  examination 
of  several  pages  mentioned  in  the  exceptions. 

6.  Tbe  court  Instructed  the  Jury  that,  if 
they  found  either  of  tbe  claimed  mlsrepre- 
eentations  set  forth  In  the  declaration  estab- 
lished, tbe  plaintiff  would  be  entitled  to  re- 
cover such  damages  as  would  make  the  pol- 
icy of  the  value  it  wonld  have  had  If  It  bad 
been  as  represented.  In  tills  there  was  er- 
ror. This  would  have  been  the  rule  bad  tbe 
plaintiff  elected  to  proceed  under  the  con- 
tract, which  be  might  have  done.  But  he 
was  not  bound  to  perform  the  terms  of  a 
contract  to  which  he  never  gave  his  assent, 
—to  pay  annual  premiums  upon  a  policy 
which  be  did  not  purchase.  Tbe  fraud  In- 
validated the  contract,  and  upon  Ita  diacor- 
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ery  tbe  plaintiff  had  a  right  to  rescind  It,  and 
be  placed  In  statn  quo. 

No  i)oint  Is  made  In  the  brief  of  defend- 
ant's counsel,  nor  was  It  raised  in  tbe  court 
below,  that  the  plaintiff  should  have  ex- 
pressly refused  to  make  further  payments, 
and  returned  the  policy.  The  contract  was 
executory,  and  upon  discovery  of  the  fraud 
tbe  plaintiff  had  a  right  to  repudiate  it,  and 
treat  it  as  a  nullity.  His  acts  were  a  repu- 
diation and  a  rescission  of  the  contract. 

Tbe  only  question  is,  what  damages  is  the 
plaintiff  entitled  to  recover?  Tbe  general 
rule  is  that  the  party  who  would  rescind  a 
contract  on  account  of  the  fraud  practiced 
upon  blm  by  the  other  party  must  season- 
ably return  the  property  to  him,  and  put  him 
in  statu  quo.  If  the  plaintiff  in  this  case 
had  received  dividends  upon  his  policy,  the 
law  would  not  permit  him  to  recover  the 
premiums  and  retain  the  dividends,  for  then 
tbe  other  party  would  not  be  placed  In  statu 
quo.  The  plaintiff  had  received  no  dividends 
to  be  returned,  but  he  had  been  insured  for 
a  year  and  a  half  before  he  rescinded  the 
contract;  and,  if  he  had  died  within  that 
time,  his  estate  would  have  received  $5,000 
from  the  insurance  company.  So  it  cannot 
be  held  as  matter  of  law  that  he  had  re- 
ceived no  benefit  from  the  contract.  The 
case  should  have  been  submitted  to  the  jury 
with  instnictlons  that  the  plaintiff  might  re- 
cover the  amount  of  premiums  paid,  less  the 
value,  if  any,  of  the  insurance  which  he  re- 
ceived. What  value  the  Insurance  was  to 
him  was  for  the  jury  to  determine.  The  case 
of  Hedden  v.  Grlffln,  136  Mass.  229,  is  like 
the  one  at  bar.  There  the  defendant,  as  a 
general  agent  of  a  life  Insurance  company, 
by  false  and  fraudulent  representations  in- 
duced the  plaintiff  to  take  a  policy  in  the 
company.  Upon  discovering  the  fraud,  the 
plaintiff  gave  the  defendant  notice  of  his 
rescission  of  the  contract,  demanded  a  re- 
turn of  the  premiums  paid,  and  brought  tbe 
suit  therefor.  The  court  refused  to  instruct 
tbe  Jury  that  the  rule  of  damages  was  the 
difference  In  money  value  between  what  the 
plaintiff  got  and  what  he  would  have  got 
had  the  representations  been  true,  but  did 
Instruct  them  that  upon  the  rescission  of  the 
contract  the  plaintiff  should  recover  the 
amount  of  money  paid,  less  the  value  of  the 
insurance,  if  any,  which  he  bad  received. 
The  supreme  court  sustained  the  ruling,  and 
afterwards  reaffirmed  Its  soundness.  In  Nash 
T.  Trust  Co.,  163  Mass.  674,  40  N.  E.  1039, 
though  it  referred  to  an  intimation  made  by 
the  court  in  the  former  case  that  tbe  plain- 
tiff might  recover  the  whole  consideration 
paid  without  any  deduction  for  the  protec- 
tion which  be  had  before  the  rescission. 
These  rulings  are  In  accordance  with  the  gen- 
eral rule  of  law  requiring  a  return  of  the 
property  on  the  rescission  of  a  contract  on 
account  of  fraud.  Judgment  reversed,  and 
cause  remanded. 


BADGER   V.    STATE. 
(Supreme  C!ourt  of  Vermout.    Washiugton.    Oct. 

Term,  1896.) 
Ckiminai,  Law— New  Tkial— Absbxck   or   Wit- 

MKSSBS. 

1.  A  new  trial  will  not  be  granted  on  account 
of  the  absence  of  witnesses  wbiere  no  coDtiuuance 
was  asked. 

2.  A  new  trial  will  not  be  granted  ou  accouut 
of  the  absence  of  witnesses  where  it  is  doubtful 
that  a  different  result  would  be  arrived  at  in  an- 
other trial. 

Harvey  Badger  was  convicted  of  a  breach 
of  the  peace,  and  flies  a  petition  for  a  new 
trial.    Dismissed. 

J.  P.  Lamson,  for  petitioner.  Zed  S.  Stan- 
ton, State's  Atty. 

TYLER,  J.  The  petition  la  brought  upon 
two  grounds:  First,  the  absence  from  the 
trial  of  two  witnesses,  whose  testimony.  It  is 
alleged,  would  have  been  material  to  tbe  pe- 
titioner;  second,  newly -discovered  evidence. 

Assuming  it  to  be  true  that  Annie  Oderkh-k 
and  George  A.  Bamett  were  not  within  the 
reacb  of  a  subpoena,  nor  within  the  control 
of  the  petitioner,  at  the  time  of  the  trial,  it 
was  then  his  obvious  duty  to  have  moved  for 
a  continuance  of  the  case.  It  must  be  pre- 
sumed that  such  a  motion  would  liave  been 
granted  if  supported  by  affidavits  of  the  facts 
now  alleged  as  to  the  Importance  of  the  tes- 
timony of  the  two  witnesses,  and  that  their 
attendance  could  not  be  procured  at  that 
term.  The  petitioner  elected  to  go  to  trial 
with  such  evidence  as  he  had,  and  without 
objection,  so  far  as  tbe  case  discloses.  Tbe 
petition  and  testimony  in  Geno  v.  Paper  Co., 
68  Vt.  568,  35  Atl.  475  (heard  at  last  May 
term),  presented  a  much  stronger  case  In  this 
respect  than  does  the  case  at  bar.  But,  pass- 
ing the  question  of  the  petitioner's  laches  In 
going  to  trial  without  the  testimony  of  these 
witnesses,  the  evidence  produced  by  the  statt 
in  this  proceeding,  wblch  tended  to  show  Mrs. 
Oderklrk's  version  of  the  affray  given  directly 
after  It  occurred,  as  well  as  later  on,  in  which 
she  confirmed  her  husband's  testimony,  and 
the  state's  evidence  tending  to  contradict  the 
other  new  witness,  Bamett,  considered  In  con- 
nection with  the  petitioner's  rebutting  testi- 
mony, render  it  extremely  Improbable  that  a 
different  result  would  be  arrived  at  In  anoth- 
er trial. 

The  second  ground  of  tbe  petition  la  that 
the  state's  principal  witness,  George  Oder- 
kirk,  freely  admitted,  both  before  and  after 
the  trial,  that  the  petitioner  did  not  assault 
him  with  an  ax;  that  Oderklik  had  admitted 
that  he  swore  falsely  at  the  trial,  for  tbe  pur- 
pose of  procuring  the  petitioner's  conviction: 
and  that  he  had  declared  that  he  would  cou- 
siderately  absent  himself  from  another  trial 
if  one  were  had.  It  is  quite  improbable  that 
the  witness  should  have  told  bis  nelshbuni 
and  acquaintances,  previous  to  the  trial,  that 
the  petitioner  did  not  strike  him  witih  an  ax. 
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and.  taaviiig  testified  thAt  he  did  so  strike 
Mm,  on  his  way  home  after  the  trial  confess- 
ed to  the  affiant  Little,  and  afterwards  to  the 
petitioner,  that  he  bad  committed  perjury. 
Tbe  affidavits  tending  to  show  Oderkirlc's  ad- 
missions, when  considered  In  connection  with 
his  denial  of  them,  are  entitled  to  but  little 
weight  The  case  seems  to  have  been  tried 
mainly  upon  the  issue  whether  the  assault 
was  with  an  ax  or  not  No  surprise  seems  to 
liare  been  manifested  by  the  respondent's 
connsel  at  Oderkirk's  testimony,  and  none  of 
tlie  affiants  with  whom  he  Is  said  to  have 
conversed  about  the  alTray,  during  tbe  sum- 
mer befoiB,  seem  to  have  been  ready  to  con- 
tradict him.  We  do  not  think  that  this  evi- 
dence, either  alone  or  in  connection  with  the 
proposed  testimony  of  Mrs.  Oderklrk  and  Bar- 
nett,  In  the  light  of  the  contradictions  and 
improbabilities,  would  l9e  likely  to  produce  a 
dilTeient  result  at  another  trial  of  the  case. 
Tbe  petition  Is  dismissed. 


BAGLBT  V.   MASON. 

(Snpreme  Court  of  Vermont     Caledonia.     Oct 

Term,  1896.) 

ASSADliT  A»D   BaTTBRT — ClVlL  ACTION — BVIDBNOB 
— DBUNKEXSI88— DaMAGBB — COMPLAINT  TO  PHT- 

iiciAX— Tkial—  Cross-Eiamisation  —  PnrsiCAi. 
Examination — Rbhakks  of  Counsbj. 

1.  In  an  action  for  an  assault  and  battery, 
vliicb  defendant  denies,  not  only  the  fact  of 
liis  drunkenness  at  the  time,  but  the  extent  and 
effect  thereof,  are  admissible,  to  increase  the 
proliability  of  bis  having  committed  the  assault. 

2.  For  that  purpose  plaintiff  may  show  de- 
fendant's boisterous  conduct,  and  an  assault  by 
liim  on  another  person,  when  approaching  the 
place  of  tbe  alleged  assault. 

3.  It  is  not  error  to  permit  plaintiff  to  show, 
in  an  action  for  assault  and  battery,  that  five 
months  afterwards  his  injuries  were  aggravated 
l>r  sickness;  the  jury  being  instructed  that  de- 
fendant was  only  liable  for  damages  flowing 
from  his  acts. 

4.  Complaints  of  pain  by  an  assaulted  per- 
wn,  made  immediately  after  tbe  assault  to  an 
attendant  who  was  not  a  physician,  are  admis- 
sible in  an  action  for  tbe  assault. 

5.  Complaints  of  pain  by  an  assaulted  person 
to  tbe  physicians  by  whom  he  was  treated  are  ad- 
niissible  in  an  action  for  the  assault,  though  at 
the  time  of  making  them  be  expected  te  bring  tbe 
action  and  to  use  the  physicinns  as  witnesses 
therein. 

6.  A  question,  on  cross-examination,  whether 
the  witness  "believed  from  piaintifTs  appear- 
ance" that  he  was  in  pain,  is  properly  excluded. 

7.  In  an  action  for  assault  and  battery,  plain- 
tiff may  show  his  wages  before  and  after  the  as- 
sanlt.  and  the  time  lost  by  reason  thereof. 

B.  Though  evidence  of  the  amount  paid  by 
plaintiff  for  board  while  he  was  unnble  to  work 
is.  where  it  is  not  connected  with  his  earnings, 
immaterial  in  an  action  for  assault  and  battery, 
■Qcb  evidence  is  not  prejudicial  under  correct 
iostnictions. 

9.  A  party  is  not  entitled  as  of  right  to  have 
sn  offer  of  proof  made  privately  to  the  court. 

10.  On  a  trial  for  an  assault  and  battery,  which 
■Ipfendant  denies,  cross-examination  of  defend- 
■iiit  as  to  whether  he  did  not.  two  months  there- 
after, leave  the  state  and  pass  nuder  an  assumed 
niime.  to  avoid  arrest,  is  proper. 

11.  The  impropriety,  if  any.  of  asking  a  wit- 
OFSs  for  defendant  in  an  action  for  assault  and 
lattery  whether  defendant  stopped  with  him  "the 


'  night  he  ran  away,"  and  withdrawing  the  ques- 
tion on  objection,  is  rendered  liannless  by  sub- 
sequent testimony  of  .defendant  as  to  his  leaving 
the  state  after  the  alleged  assault,  and  the  places 
where  he  stopped. 

12.  Defendant's  request  for  an  examination 
of  plaintiff's  person  in  the  presence  of  the  jury, 
in  an  action  for  assault  and  battery,  is  properly 
refused  where  he  suKgested  such  exaiuiuatiou 
for  the  first  time  after  the  close  of  the  evidence. 

13.  On  trial  of  an  action  for  assault  and  bat- 
tery, plaintiffs  counsel  asked  him  if  entries 
made  by  him  in  a  book  which  was  in  evidence, 
charging  defendant  with  his  lost  time,  were 
made  with  the  idea  that  defendant  would  have 
to  pay.  On  objection,  cotmsel  withdrew  the 
question,  saying  that  the  jury  conld  draw  the 
inference.  Held,  that  the  remark  did  not  suggest 
to  the  jury  an  inference  from  the  question,  but 
only  from  the  book,  and  hence  was  not  ground 
for  reversal. 

Exceptions  from  Caledonia  county  court; 
Ross,  Chief  Judge. 

Trespass  by  C.  E.  Bagley  against  Thomas 
Mason  for  assault  and  battery.  Plea,  the  gen- 
eral issue.  There  was  Judgment  on  a  verdict 
for  plaintiff,  and  defendant  excepts.  Affirm- 
ed. 

The  plaintiff's  evidence  tended  to  show  that 
on  the  24th  day  of  February,  1803,  while  he 
was  lying  upon  a  lounge  at  his  boarding  place, 
the  defendant.  In  a  state  of  lntoxlcatk», 
struck  him  In  tbe  abdomen,  inflicting  an  In- 
Jury,  which  resulted  in  hernia;  that  he  had 
suffered  a  general  loss  of  health,  and  bad 
been  unable  to  work.  Against  the  defendant's 
exception,  the  plaintiff  was  permitted  to  show 
that  In  July,  1895,  be  was  sick  with  a  cold 
and  a  resulting  fever,  and  that  this  Illness  ag- 
gravated the  Injury  Inflicted  by  the  defend- 
ant; also,  that  Immediately  after  receiving 
the  blow  he  complained  to  his  attendant  (not 
a  physician)  of  being  in  great  pain;  antl  was 
permitted  to  show  the  complaints  made  by 
him  to  physicians  whom  he  consulted,  and  by 
whom  he  was  treated,  while  contemplating 
this  suit,  with  the  understanding  on  his  and 
their  part  that  they  would  be  used  as  wit- 
nesses therein.  A  witness  for  the  plaintiff 
had  testified  that  the  plaintiff,  though  com- 
plaining of  a  cold  Ju»t  before  the  assault,  did 
not  then  appear  to  be  suffering  greatly.  On 
cross-examination,  defendant's  counsel  was 
refused  permission  to  ask  the  witness  if,  at 
the  time,  he  believed  from  the  plaintiff's  ap- 
pearance that  he  was  In  pain.  To  this  re- 
fusal the  defendant  excepted. 

W.  P.  Stafford,  for  plalnUff.  Batee  &  May, 
for  defendant. 

MUNSOX,  J.  The  plaintiff  claimed  that 
the  defendant  struck  him  in  the  abdomen 
while  he  was  lying  upon  a  lounge.  The  de- 
fendant denied  the  striking,  llie  plaintiff  In- 
troduced testimony  to  show  that  the  defend- 
ant was  Intoxicated,  and  included  therein  evi- 
dence of  what  the  defendant  did  before  he 
came  into  the  plaintiff's  presence.  It  Is  In- 
sisted that  this  evidence  should  have  been 
conflned  to  a  direct  statement  of  the  witness 
as  to  the  defendant's  condition.    But  we  think 
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the  same  reuon  which  permits  proof  ot  to- 
toxlcatlon  as  bearing  upon  the  probability  of 
an  assault  will  permit  proof  of  the  extent 
and  effect  of  that  Intoxication  to  Increase  the 
degree  of  the  probability.  This  cannot  al- 
ways be  ^ectively  presented  without  some 
descriptive  testimony.  We  think  It  was  prop- 
er to  show  the  boisterous  and  belligerent  con- 
duct of  the  defendant  Just  before  the  alleged 
assault,  and  while  he  was  approaching  the 
place  of  it,  and  that  In  doing  this  it  was  per- 
missible for  the  witness  to  state  that  the  de- 
fendant collared  him  as  he  passed  through  the 
room. 

The  testimony  of  the  physicians  as  to  the 
plaintiffs  condition  In  July,  when  suffering 
from  a  cold  and  resulting  fsTer,  was  properly 
received.  It  was  competent  as  tending  to 
show  that  the  injury  complained  of  was  of 
such  a  nature  and  severity  that  it  was  ag- 
gravated by  other  indispositions.  The  sit- 
uation of  the  case,  as  affected  by  this  testi- 
mony, was  properly  brought  to  the  attention 
of  the  jury.  Hiey  were  distinctly  told  that 
they  were  to  compensate  the  plaintiff  only 
for  the  suffering  and  loss  occasioned  by  the 
defendant's  act. 

The  testimony  as  to  the  complaints  of  bodily 
suffering  made  by  the  plaintiff  to  bis  phy- 
sicians was  properly  received.  Evidence  of 
those  made  to  an  attendant  not  a  physician 
was  also  admissible.  Greenl.  E>v.  {  102.  Nor 
was  it  error  to  receive  testimony  as  to  such 
complaints  made  when  the  suit  was  In  con- 
templation. Kent  v.  Lincoln,  32  Vt.  591.  The 
question  whether  the  witness  believed  the 
plaintiff  was  in  pain  was  properly  exduded. 
It  might  have  been  proper  to  ask  him  wheth- 
er the  plaintiff  appeared  to  be  feigning.  Bis 
opinion  was  proper  only  so  far  as  It  was  nec- 
essarily Incltided  In  the  presentation  as  it  ap- 
peared to  bim  of  something  which  could  not 
be  otherwise  described.  It  was  not  a  matter 
of  belief,  but  of  description. 

It  was  proper  for  the  plaintiff  to  show  what 
dally  wages  he  earned  before  and  after  th6 
Injury,  and  the  time  be  was  unable  to  work 
because  of  It.  As  the  wages  he  received  both 
before  and  after  were  independent  of  board, 
the  amount  he  paid  for  board  while  unable  to 
work  was  not  necessary  to  the  ascertainment 
of  his  damages;  but  it  cannot,  under  correct 
Instructions,  have  been  used  to  the  defend- 
ant's injury. 

Xlie  defendant  excepted  to  the  action  of  the 
court  In  permitting  plaintiff's  counsel  to  make 
in  the  hearing  of  the  Jury  an  offer  to  show  by 
a  cross-examinatloo  of  the  defendant  that  he 
left  the  state  early  in  May,  and  afterwards 
remained  out  of  it,  passing  under  assumed 
names,  for  the  purpose  of  avoiding  arrest  In 
this  suit.  A  party  Is  not  entitled  as  of  right 
to  have  an  offer  made  privately  to  the  court. 
Moreover,  this  offer  embraced  nothing  Inad- 
missible. The  defendant  having  denied  that 
he  made  the  assault,  the  plaintiff  might  prop- 
erly be  p^mltted  to  discredit  his  testimony 
by  showing  a  course  of  conduct  inconsistent 


with  his  clailm  of  bmoceiice.  It  aiipean  fliat 
the  defendant  then  testified,  upon  tnqiilry>  to 
his  leavtng  the  state  and  going  to  different 
places.  In  a  previona  cross-examination  of 
cme  of  defendant's  witnesses,  plalntitTs  coan- 
sel  asked  him  If  the  defendant  stopped  with 
him  the  night  he  ran  away,  and,  upon  an  ex- 
ception being  taken,  withdrew  the  qneation. 
The  asking  of  the  question  may  have  been  Im- 
proper, but  in  view  of  the  plajatiUTs  right  to 
inq«tre  into  that  matter,  and  of  what  snbse- 
qumtly  came  into  the  case,  it  cannot  be  con- 
alAered  an  adequate  ground  for  reversal. 

There  having  been  no  miggeetion  on  tbe 
part  of  the  defendant  that  the  pialnturs  per- 
mm  be  examined  in  the  presence  of  the  Jury 
until  after  the  evidence  was  closed,  the  court 
was  perfectly  Justified  In  refusing  to  permit  it 
at  that  time. 

The  defendant  Introduced  a  book,  produced 
by  the  plaintiff  on  cross-examination,  in 
which  plaintiff  had  made  dally  charges  of  bis 
lost  time  to  the  defendant  In  re-examinatiou. 
pfailntiff's  counsel  asked  him  if  he  made  the 
charges  with  an  idea  that  the  defendant 
would  probal>ly  have  to  pay  them,  and,  on  ob- 
jection being  made,  withdrew  tbe  qiiestioii. 
with  the  remark  that  he  presumed  the  Jury 
could  draw  the  inference  Uiemselvea.  An  ex- 
ception was  taken  to  this  remark.  If  tbe  re- 
mark was  a  suggcfitlon  to  the  Jury  to  Infer 
something  from  the  question  asked  and  aban- 
doned. It  was  highly  improper.  But  if  It 
meant  that  the  Jury  could  draw  the  Inference 
from  the  charges  alone,  without  explanation. 
It  was  objectloitable.  If  at  all,  merely  as  an 
argument  out  of  time.  The  latter  aeema  to 
us  to  be  the  evident  meaning. 

No  exemplary  damages  were  allowed.  The 
defendant,  as  bearing  upon  the  claim  fcnr  ex- 
emplary damages,  showed  the  amount  of  tbe 
debts  proved  against  his  estate  in  insolvency; 
and  the  plaintiff  then  put  in  the  list  of  bis 
debts,  from  which  It  appeared  that  two  of 
them  were  owing  to  his  brothers.  Pla1ntiff*s 
counsel  claimed  In  argument  that  there  was 
a  strong  suspicion  that  these  family  debts 
wei-e  fraudulent,  and  the  defendant  excepted 
to  the  refusal  of  the  court  to  give  the  Jury  any 
instruction  upon  this  point  The  arrunient 
was  not  justified,  but  It  was  addressed  to  evi- 
dence admitted  solely  nxK>n  a  question  which 
the  Jury  found  in  favor  of  the  defeniiaat;  and, 
from  a  consideration  of  the  whole  caae.  we 
are  satisfied  that  It  cannot  have  prejudiced 
him  upon  the  Issues  found  against  him.  Judg- 
ment affirmed. 


BURNHAM  V.  COUBSSa. 

(Supreme  Court  of  Vermont.     Windsor.     Oct 
Term,  1888.) 

litMlTATIOW  or  ACTIOKS— EvitwHca— tt«4Miro»— 
BuHnsn  ov  pHoor. 

1,  Where  plaintiff  reHed  on  defendaaf  •  mh- 
teaee  from  the  state,  without  known  attaehmbie 
property  therein,   to  aneat  limiutioaa.  deCcnd- 
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tDt's  ftatemoit  to  a  third  poaon  that  he  had 

been  in  the  hotel  buainesB  for  17  years,  and  that, 
with  the  exception  of  1  year,  the  places  where 
he  had  kept  hotel  and  where  he  spent  hia  anm- 
nen  were  all  ont  of  the  state,  was  evidence  that 
during  said  period  he  resided  ont  of  the  atate. 

2.  A  statement  in  a  lease  taken  by  defendant 
that  he  resided  at  a  certain  place  waa  admissible 
18  a  declaration  by  him  in  regard  to  his  then 
i»ideDce. 

3.  Where  defendant  in  assumpsit  pleads  limlta- 
tioiia,  to  which  plaintiff  replies  absence  from  and 
residence  ont  of  the  state  without  known  attach- 
able propoty  therein,  the  burden  of  proving  that 
he  had  such  property  within  the  state  is  on  de- 
fendant. 

Exceptions  from  Windsor  connty  covt; 
Bowell,  Judge. 

Action  by  M.  N.  Bnmbam  against  M.  P. 
Conrser  to  recoTer  on  a  note.  There  was  a 
verdict  and  Judgment  for  plaintiff,  and  de- 
fendant excepts.     Affirmed. 

Hnnton  &  Stlckney,  for  plaintiff.  William 
Batchelder,  for  defendant. 


BOSS,  G.  J.  The  (miy  contention  is  wheth- 
er the  action  on  the  note  In  suit  is  barred  by 
the  statute  of  limitations.  To  this  plea  the 
plaintiff  replied  absence  from  and  residence 
out  of  the  state,  with  no  known  property 
irithln  It.  Bejoinder,  a  traverse.  The  not^ 
Is  payable  on  demand,  and  dated  May  19, 
IStSS.  Immediately  npon  giving  it  the  de- 
fendant removed  from  and  resided  out  of 
the  state  until  aboat  1880.  About  that  time 
be  came  to  Barton,  ^d  kept  an  hotel  about 
a  year.  The  defendant  introduced  no  testi- 
mony. 

1.  He  Insists  that  the  plaintiff's  testimony 
bad  no  tendency  to  show  that,  after  he 
ceased  to  keep  hotel  at  Barton,  the  defendant 
was  absent  from,  and  resided  out  of,  the 
state.  The  testimony  of  Newcombe  was.  In 
substance,  that  the  defendant  told  him  that 
he  had  been  keying  hotd  17  or  18  years, 
that  he  was  at  Barton  about  a  year,  and 
that  all  the  other  places  where  he  kept  hotel 
and  where  be  si)ent  his  summers  were  out 
of  the  state.  This  had  a  tendency  to  sho^ 
that  the  defendant  during  these  years  was 
present  where  be  was  carrying  on  business, 
where  he  said  be  spent  his  summers;  that  he 
resided  at  tbe  places  named,  and  therefore 
was  absent  from  and  resided  out  of  tbe  state, 
except  while  at  Barton.  Hence  tbe  court 
committed  no  error  In  submitting  this  testi- 
mony to  tbe  Jury  as  tending  to  establish  the 
two  facts  of  absence  from  and  residence  out 
of  tbe  state.  Nor  did  the  court  err  in  Its  In- 
structions to  tbe  Jury  that  the  statement  in 
tbe  lease  which  the  defendant  In  1694  took 
of  the  hotel  at  White  Kiver  Junction,  In  re- 
gard to  hie  then  residence,  might  be  consid- 
ered as  tending  to  show  where  his  residence 
was  at  that  time.  It  was  a  declaration,  pre- 
simiably  of  the  defendant,  in  regard  to  his 
then  residence. 

2.  While  the  plaintiff  gave  some  testimony 
tending  to  show  that  the  defendant  left  no 
known  attachable  property  In  the  state,  tbe 
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court,  against  th«  exception  of  the  defendant, 
held  and  charged  that  if,  "when  he  got 
through  keying  hotel  at  Barton,  the  defend- 
ant removed  from  the  state,  and  was  there- 
after absent  therefrom  and  nonresident  tbere- 
in  until  he  came  to  White  River  Junction, 
tbe  plaintiff  was  entitled  to  recover,  as  in 
that  case  the  burden  would  be  on  the  de- 
fendant to  show  that  be  bad  tbe  requisite 
property  in  the  state,  which  he  had  not  at- 
tempted to  do."  This  holding  is  directly  sus- 
tained by  the  decisions  of  this  court  In  Hill  v. 
BeUows.  15  Vt.  727,  and  In  Rliford  v.  Miller, 
49  Vt.  326,  In  each  of  which  the  IdenUcal 
question  was  raised  and  decided.  It  Is,  in 
substance,  so  held  In  Mazozon  t.  Foot,  1  Aik. 
282.  The  defendant  contends  that  this  court 
held  in  Stevoui  t.  Fisher,  30  Vt.  200,  and  in 
Batchelder  v.  Barb»,  67  Vt.  254,  31  Atl.  293, 
that  the  bm'den  to  prove  that  the  defendant, 
at  the  time  the  cause  of  action  accrues,  "Is 
absent  from  and  resides  ont  of  the  state  and 
has  not  known  property  within  the  state 
which  can  by  comm<m  process  of  law  be  at- 
tached," rests  upon  the  plaintiff  to  prevent 
the  statute  running.  Some  of  the  language 
used  apparently  supports  this  contention. 
But  In  neither  was  the  precise  question 
raised  or  considered.  In  Stevens  v.  Fisber 
the  defoidant  pleaded  that  the  plaintiff's 
cause  of  action  did  not  accrue  witiUn  eight 
years  next  before  tbe  commencement  of  the 
suit  The  plaintiff  replied  that  the  defend- 
ant was  out  of  the  state  before  and  at  the 
time  the  cause  of  action  accrued,  that  he 
first  returned  at  a  specified  date,  and  that 
be  brought  his  action  within  eight  years 
thereaft^.  He  did  not  reply  that  during 
that  time  tbe  defendant  also  resided  out  of 
the  state,  nor  that  he  bad  no  known  at- 
tachable property  in  it.  The  plaintiff  proved 
that  during  the  time  covered  by  the  r^Ii- 
catlon  the  defendant  resided  la  tbe  state  of 
New  York.  Alter  stating  that,  to  prevent 
the  running  of  the  statute,  two  facts  must 
concur,— absence  from  the  state,  and  that 
the  defendant  had  no  known  attachable 
property  within  the  state,— the  court  re- 
marked, "The  replication  Is,  we  think,  en- 
tirely defective,  and  tbe  plaintiff's  proof  Is 
equally  defective,  in  bringing  the  defendant 
within  any  of  the  exceptions  of  the  statute." 
This  does  not  touch  the  question  upon  whom 
the  burden  rested  to  prove  the  nonexistence 
or  existence  of  known  attachable  property. 
If  the  plaintiff  had  both  alleged  and  proved 
absence  from  and  residence  out  of  the  state. 
Clearly,  the  plaintiff's  replication  and  proof 
were  both  defective.  He  had  alleged  ab- 
sence from  tbe  state,  and  proved  residence 
out  of  it  If  he  had  proved  his  absence 
from  the  state,  service  of  the  plaintiff's  writ 
might  have  been  made  upon  him  at  the  de- 
fendant's residence.  Proving  that  the  de- 
fendant resided  in  New  York  did  not  sustain 
his  replication,  nor  did  It  exclude  that  the 
defendant  was  present  In  the  state,  so  that 
the  plaintiff  could  not  have  served  his  writ 
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npon  blm.  The  point  la  not  raised,  nor  con- 
sidered, wblcb  is  now  before  ns  for  consid- 
eration, nor  la  tbere  any  Intimation  what  the 
coTirt  would  have  held  If  It  had  been  pre- 
sented. The  cases  in  1  Alk.  and  in  16  Vt 
are  not  alluded  to.  Batchelder  v.  Barber,  su- 
pra, was  heard  on  a  referee's  report.  The 
action  Is  assumpsit;  plea,  nonassumpsit, 
with  notice  of  the  statute  of  limitations. 
What  facts  were  reported  is  not  disclosed. 
The  attorney  for  the  defendant  cited  Ste- 
vens V.  Fisher  in  support  of  the  proposition 
that  the  burden  was  on  the  plaintiff  to  es- 
tablish that  the  defendant  had  no  known 
attachable  property  In  tbe  state  while  he 
was  absent  from  It.  The  opinion  apparent- 
ly Indorses  this  contention,  and  cites  Stevens 
V.  Fisher  as  supporting  it.  No  other  case  is 
cited  by  the  counsel,  or  by  the  court,  and 
apparently  no  other  case  was  considered. 
If  the  facts  reported  by  the  referee  brought 
the  case  within  the  decision  in  Sevens  v. 
Fisher,  as  we  must  presume  they  did,  the 
case  was  correctly  decided.  Such  decision 
would  not  require  any  statement  In  regard 
to  the  party  upon  whom  the  burden  rested 
to  show  known  property  subject  to  attach- 
ment in  the  state,  provided  the  plaintiff  es- 
tablished the  defendant's  absence  from  and 
residence  out  of  the  state  for  a  sufficient 
length  of  time  to  prevent  the  running  of  tbe 
statute  of  limitations.  It  Is  evident  that  this 
court,  by  Its  decisions  In  Stevens  v.  Fisher 
and  in  Batchelder  v.  Barber,  did  not  intend 
to  overrule  the  decisions  in  1  Alk.,  15  Vt., 
and  49  Vt.,  above  cited.  The  practice,  so 
far  as  disclosed  by  the  decisions,  has  con- 
formed to  the  decisions  in  16  Vt.  and  49  Vt, 
In  Tucker  v.  Wells,  12  Vt.  240,  the  court,  In 
remarking  upon  the  replication,  says  that, 
if  the  defendant  had  taken  Issue  thereon,  "It 
would  have  been  Incumbent  on  the  defend- 
ant to  have  proved  that  the  plaintiff  in  fact 
had  knowledge  of  the  existence  of  the  prop- 
erty." In  Wheeler  v.  Brewer,  20  Vt  113,  In 
Russ  V.  Fay,  20  Vt.  381,  and  In  Moore  v. 
Quint,  44  Vt  96,  from  the  statement  In  re- 
gard to  the  order  of  the  trial.  It  is  Implied 
that  the  defendant  assumed  the  burden  of 
proving  that  he  had  known  attachable  prop- 
erty in  the  state.  We  think  the  decisions  in 
IIlll  V.  Bellows  and  Rlxford  v.  Miller  are 
well  supported  on  principle. 

The  statute  of  limitations  is  one  of  rest 
from  litigation.  It  does  not  assume  that  the 
debt  In  suit  has  been  paid,  but  rests  upon 
the  principle  that  the  plaintiff  shall  have  a 
certain  time  In  which  to  enforce  its  pay- 
ment, and  that,  if  he  neglects  to  take  steps 
during  such  period  to  enforce  It,  he  shall  no 
longer  be  entitled  to  that  right  It  is  a  bar 
of  the  right  created  by  statute.  The  debtor 
most  both  plead  and  establish  It.  The  stat- 
ute proceeds  upon  the  assumption  that  during 
the  statutory  period  the  debtor  Is  so  circum- 
stanced that  his  creditor  can  take  steps  to 
enforce  collection  of  his  debt,  either  by  a 
judgment  personally  binding  the  defendant. 


or  by  a  qualified  judgment  against  his  prop- 
erty within  the  jurisdiction.     To  effectuate 
these  purposes,  the  statute  limits  a  period 
in  which  different  forms  of  action  shall  be 
brought     In    assumpsit— the   form    of    this 
action— the  time  limited  is  six  years  after 
the  cause  of  action  accrues.    The   periods 
limited,  applicable  to  the  different  forms  or 
causes  of  action,  are  stated  in  separate  sec- 
tions of  the  statute.    Then,  in  a  different 
section  of  the  statute  (V.  S.  (  1211),  there 
is  a  general  provision— applicable  to  the  sev- 
eral preceding  sections,  limiting  the  times  in 
which   different   forms  of  action   shall    be 
brought— for  a  deduction  from  the  time  lim- 
ited, under  certain  conditions.     This  provi- 
sion, applicable  to  this  action,  is,  'if,  after  a 
cause  of  action  accrues  and  before  the  stat- 
ute has  run,  the  person  against  whom   it 
accrues  is  absent  from  and  resides  oat  of 
the  state,  and  has  not  known  attachable 
property  within  the  state  which  can  by  com- 
mon process  of  law  be  attached,  tbe  time 
of  his  absence  shall  not  be  taken  as  a  part 
of  the  time  limited  for  the  commencement 
of  the  action."    This  provision  for  a  deduc- 
tion from  the  time  limited  for  bringing  the 
different  forms  of  action,  being  general,  con- 
tained In  another  section  of  the  statute,  and 
[  applicable   alike   to   several    preceding    sec- 
i  tlons  of  the  statute,  need  not  be  incorporat- 
I  ed  by  the  defendant  into  his  plea  in   bar. 
I  His  plea,  nonassumpsit  infra  sex  annos,  is 
I  sufficient.     If  either  his  declaration,  speclfl- 
'  cations,  or  proof  brings  the  plaintiff's  case 
within  the  operation  of  the  plea,  and  he  re- 
lies upon  the  deduction  from  the  time  11m- 
!  Ited  provided  for  in  V.  S.  <  1211,  the  plaintiff 
must  reply  "E*recludi  non,"  because,  etc.,  de- 
fendant was  absent  from  and  resided  out  of 
the  state,  and  had  not  known  property  with- 
in the  state,  etc.    He  must  include  in  his 
I  replication  all  these  provisions  of  the  stat- 
I  ute   which  create  the  deduction,  although 
I  that  relating  to  known  property  Is  a  negative 
I  averment,  made  so  by  the  statute.     If  the 
I  defendant  should  deem  it  materia!   to  the 
'  maintenance  of  his  plea  in  bar,  to  make  an 
issue  upon  whether  he  had  known  attach- 
,  able  property  within  the  state,  he  cannot  do 
I  so,  tjccause  it  is  a  negative  averment  In  the 
!  replication,  by  a  traverse,  but  by  rejoinder 
'  must  aver  affirmatively  that  during  the  time 
embraced  in  the  replication  he  had  known 
attachable  property  in  the  state,  and  con- 
clude with  a  verification.     1  Chit  PL  613: 
Martin  v.  Smith,  6  East,  554;    Story,  Pi.  pp. 
138,  139;    Mazozon  v.  Foot,  1  Alk.  282;    Sis- 
sons  V.  Blcknell,  0  N.  H.  557.     Having  so  re- 
joined, the  plalntltc,  by  surrejoinder,   may 
traverse  this  fact,  and  thereby  the  burden 
falls  upon  tbe  defendant  to  establish   that 
during  the  time  covered  by  the  replication 
he   had  known  attachable  property   within 
the  state.     This  was  the  order  of  pleadings 
pursued  in  Slssons  v.  Blcknell,  supra,  and 
the  court  held  that  the  burden  was  on  the 
defendant  to  show  that  he  had  known  at- 
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tachable  property  In  the  state.  Mazozon  T. 
Foot,  supra,  arose  on  another  provision  of 
V.  S.  {  1211,  reading,  "If,  when  a  cause  of 
action  of  a  personal  nattire  •  •  •  accrues 
against  a  person,  he  is  out  of  the  state,  the 
action  may  be  commenced  within  the  time 
limited  therefor  after  such  person  comes  in- 
to the  state."  To  the  plea  setting  up  the 
statute,  the  plaintiff  replied  that  the  defend- 
ant was  out  of  the  state;  rejoinder,  that 
defendant  came  and  returned  within  the 
state,  etc.;  surrejoinder,  traversing  the  last 
plea  of  the  defendant.  It  was  held  that  the 
burden  was  on  the  defendant  to  show  that 
his  return  into  the  state  was  known  to  the 
plaintiff,  and  was  for  such  length  of  time 
that  he  could  have  made  service  of  his  writ 
upon  blm,  unless  his  return  was  permanent 
and  became  a  residence  in  the  state.  Hill 
r.  Bellows,  15  Vt.  727,  was  an  action  of  book 
account.  The  defendant  pleaded  the  stat- 
ute of  limitations.  The  plaintiff  replied  as 
in  the  case  at  bar.  'ilie  defendant  traversed 
the  replication  as  in  the  case  at  bar.  It  is 
said  in  dlsiMslng  of  the  case,  "It  is  qaestlon- 
able  whether  this  clause  of  the  statute"— 
tbe  one  reading,  "and  has  not  known  prop- 
erty," etc. — "has  any  application  whatever  to 
The  case  under  consideration,  inasmuch  as  it 
is  found  that  the  defendant  resided  and  was 
out  of  the  state  at  the  time  the  cause  of  ac- 
tion accrued."  This  intimation  must  have 
been  on  the  basis  that  defendant's  traverse 
of  the  replication  only  pat  In  issue  the  af- 
firmative averments  of  residence  out  of  and 
absence  from  the  state  contained  in  the  rep- 
lication, bat  did  not  pat  In  issue  the  nega- 
tive averment  therein  that  tbe  defendant 
"has  not  known  property,"  etc.  The  court 
further  says,  "If  it  has  any  application,  It 
was  incumbent  on  the  defendant,  if  he  In- 
tended to  avail  himself  of  its  provisions,  to 
prove  that  he  had  known  and  visible  prop- 
erty within  the  state  from  which  tbe  plain- 
tiff could  have  satisfied  his  demand  by  at- 
tachment and  levy  of  an  execution."  This 
case  Is  Identical  with  the  case  at  bar,  both 
in  the  form  of  pleadings  and  in  the  holdings 
of  the  coort  Rlxford  v.  Miller,  49  Vt.  319, 
is  an  action  of  book  accoimt.  The  pleadings 
in  the  case  are  not  set  forth  in  detail.  It  is 
iitated  that  the  defendant  claimed  "that  as 
tbe  cause  of  action  accrued  more  than  six 
rears  before  salt  was  brought,  and  as  the 
plaintiff  bad  not  shown  that  the  case  came 
within  the  provisions  of  section  15,  c.  63, 
Gen.  St  (V.  &  {  1211),  It  was  barred  by  the 
statute  of  limitations."  This  objection  was 
nnsastalned,  and  the  case  decided  on  tbe 
doctrine  of  Mazoz<m  v.  Foot  and  Hill  v. 
Bellows.  Hence,  on  the  authority  of  these 
decisions  and  on  principle,  the  ruling  of  the 
trial  court  was  correct.  While  the  statute 
required  that  the  plaintiff.  In  his  replication, 
i^hould  Include  the  negative  averment  that 
defendant,  during  his  absence  from  and  resi- 
dence oat  of  the  state,  had  not  known  at- 
tachable property  In  the  state,  this  negative 


averment  was  not  traversable,  nor  put  in  Is- 
sae  by  the  defendant's  traverse  of  the  repli- 
cation; that,  to  have  made  the  subject  of 
known  attachable  property  regularly  avail- 
able to  the  defendant  in  support  of  his  plea, 
he  should  have  rejoined  averring  affirma- 
tively such  known  attachable  property. 
This  order  of  pleading  places  the  burden  of 
proving  that  he  had  known  attachable  prop- 
erty on  the  defendant,  and.  If  he  did  not 
follow  It,  he  could  ask  for  no  more,  on  a 
traverse  of  the  replication,  than  that  he 
should  be  allowed— as  was  questionlngly 
done  in  HiU  v.  Bellows— the  benefit  of  it.  If 
he  proved  it 

This  result  Is  confirmed  by  text  writers  on 
the  subject  of  "Burden  of  Proof."  Mr. 
Greenleaf  says,  "The  obligation  of  proving 
any  facts  lies  upon  the  party  who  substan- 
tially asserts  the  affirmative  of  the  Issue." 
1  GreenL  Bv.  |  74.  Mr.  Starkle  gives  substan- 
tially the  same  rule.  1  Starkie,  Ev.  376. 
Both  say  that  the  cases  In  which  the  plain- 
tiff grounds  his  right  of  action  upon  a  nega- 
tive allegation  are  an  exception  to  this  rule. 
1  GreenL  Ev.  {  78;  1  Starkie,  Bv.  377,  378. 
An  examination  of  the  cases  given  by  these 
authors  as  constituting  the  exception  shows 
that,  unless  the  negative  on  which  he 
grounds  his  right  of  action  is  established  by 
the  plaintiff,  the  law  presumes  against  the 
existence  of  the  negative.  The  test  deter- 
minative of  upon  whom  the  burden  of  prov- 
ing a  given  fact  rests  is  whether,  if  tbe  fact 
Is  not  established,  it  will  be  fatal  to  such 
party's  right  to  recover.  2  Am.  &  Eng.  Enc. 
Law,  665.  This  rule  and  exception  thus 
tested,  are,  in  legal  effect,  the  rule  expressed 
in  article  03  of  Stephens'  Digest  of  Evidence, 
thus,  "Whoever  desires  any  court  to  give 
judgment  as  to  any  legal  right  or  liability 
dependent  on  the  existence  or  nonexistence 
of  facts  which  he  asserts  or  denies  must 
prove  that  those  facts  do  or  do  not  exist" 
In  tbe  case  under  consideration  the  plaintiff 
establishes  his  right  to  recover,  if  nothing 
more  is  shown,  on  producing  the  defend- 
ant's promissory  note  uncanceled.  The  de- 
fendant says,  by  his  plea,  that  the  plaintiff 
has  become  barred  from  exercising  this 
right  because  more  than  six  years  elapsed 
after  the  right  accrued  before  he  brought 
his  suit  The  plaintiff  rejoins  "Frecludl 
non,"  because  the  defendant  was  absent 
from  and  resident  out  of  the  state,  and  had 
not  known  attachable  property  in  the  state. 
If  the  plaintiff  establishes  that  the  defend- 
ant was  so  absent  from  and  resident  out  of 
the  state,  there  is  no  presumption  that  he 
had  known  attachable  property  within  the 
state  during  the  time  of  his  absence  from 
and  residence  ont  of  it  but  the  existence  of 
such  property  within  the  state  during  the 
time  of  his  absence  from  and  residence  out 
of  it  is  a  fact  which  must  be  In  the  case,  to 
establish  the  defendant's  plea  In  bar.  Hence 
the  burden  Is  upon  him  to  establish  this 
fact,  if  judgment  is  to  be  rendered  In  his  fa- 
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Tor.  With  thin  fact  mot  brought  Into  th« 
csBe,  the  defendant's  plea  la  bar  falls,  and 
the  plaintiff  Is  entUled  to  recover  on  his 
note.    Judgment  affirmed. 


8TARKEY  v.  WAITB. 

(Supreme  Court  of  Vermont.    Windham.    Oet 
Term.  1806.) 

Replkvis— Vbkdict— JunOMBNT. 

3,  Under  V.  S.  I  1471,  providing  that  the 
general  issue  in  replevin  shall  be  joined  on  the 
plea  of  not  guilty;  and  section  1481,  declaring 
that,  if  the  goods  were  unlawfully  talcen  or  de- 
tained, plaintiC  shall  have  judgment  for  bis 
damages  and  his  costs, — a  general  judgment  for 
plaintiff,  on  a  verdict  of  guilty,  is,  by  implica- 
tion, a  judgment  for  at  least  nominal  damages 
and  costs. 

2.  That  the  clerk,  In  filing  execution  on  the 
Judgment,  omitted  the  one  cent,  or  nominal, 
damages,  is  no  ground  for  setting  aside  the  exe- 
cution, defendant  not  being  injured  thereby. 

Audita  querela  by  Alonzo  Starkey  to  set 
aaide  an  execution  Issued  against  him  on  a 
Judgment  of  the  supreme  court  (34  Atl.  602), 
In  favor  of  Fred  M.  Walte.  Judgment  for  de- 
fendant 

Clarke  C.  Fitta,  for  petitioner.  Waterman, 
Martin  &  Hltt,  for  defendant 

ROSS,  C.  J.  This  Is  audita  querela  to  have 
an  execution  set  aside,  Issued  on  a  Judgment 
rendered  by  this  court  at  its  January  term, 
1806,  In  favor  of  the  defendant,  against  the 
platatlff.  In  that  action  the  defendant  caused 
to  be  replevied  a  horse,  on  the  claim  that  it 
Was  exempt  from  attachment,  which  the 
plaintiff,  as  deputy  sheriff,  had  attached  on  a 
writ  in  favor  of  a  creditor  of  the  defendant 
The  replevin  suit  was  tried  In  the  county 
court,  by  the  jury,  who  returned  a  verdict 
"that  tbe  defendant  Is  guilty  In  manner  and 
form  as  the  plaintlfl  in  his  declaration  has 
alleged."  On  this  vwdict  a  general  Judg- 
ment was  rendered  by  the  coimty  court.  In 
favor  of  this  defendant.  In  terms,  the  Judg- 
ment did  not  mention  damages,  nor  costs,  nor 
did  tbe  verdict  on  which  it  was  founded. 
This  plaintiff  brought  tbe  case  to  this  court 
on  exceptions,  which  are  bnmaterlal  to  ques- 
tions now  raised.  In  this  court  the  Judgment 
of  the  county  court  was  affirmed.  When  the 
clerk  of  this  and  tbe  county  court  came  to 
tax  tbe  costs,  he  Included  this  defendant's 
costs,  not  only  in  this  court,  but  In  tbe  coun- 
ty court,  and  Included  no  damages,  not  even 
nominal  damages.  Tbe  plaintiff  concedes  that 
under  the  decision  In  Bliss  v.  Little's  Estate, 
64  Vt  133,  23  All.  725,  costs  In  this  court 
were  properly  taxed  In  favor  of  the  defend- 
ant, but  contends  that  inasmuch  as  the  Jury 
returned  no  specific  finding  of  damages,  and 
tbe  county  court,  in  its  judgment,  made  no 
mention  of  damages  nor  costs,  the  costs  in  that 
court  were  illegally  and  wrongfully  taxed.  In 
Stevens  v.  Brlggs,  14  Vt  44,  it  Is  hdd  that  the 
cecoveiy  of  costs  by  a  plaiotifl  are  conse- 


quent upon  his  recovery  of  debt  or  damages 
in  tbe  suit.      Hence  it  is  necessary  to  cod- 
slder  what  was  the  legal  eCect  of  tbe  verdict 
of  tbe  jury,  and  a  geaeral  Judgment  of  the 
county  court  tbereoB  In  favor  of  the  d^entl- 
ant  in  tbe  refdevln  suit     The  statute  has 
changed  the  pleadings  In  replevin  from  what 
they  were  at  common  law.    Instead  of  nou 
ceplt  or  non  detinet  and  other  pleas  allowed 
or  required  by  tbe  common  law,  V.  S.  S  14T1, 
provides  that  in  this  class  of  replevin  "the 
general  issue  shall  be  joined  on  tbe  plea  of 
not  guilty."    Tlae  plea  puts  in  issue  tbe  plain- 
tiff's right  to  the  possession  of  the  property 
replevied,  and  the  wrongful  taking  aad  de- 
tention thereof  by  the  defendant     Hence  the 
verdict  of  the  jury  determined  Uiat  tbe  plain- 
tiff was  entitled  to  the  possession  of  tbe  horse 
replevied,  and  tliat  the  defendant  wrongfully 
took  and  detained  It  from  him.     When  such 
is  the  finding  of  the  jury,  V.  S.  f  1481,  is: 
"The  plaintiff  shall  Iiave  Judgment  for  his 
damages  caused  thereby,  and  for  his  costs  ut 
suit."    If  no  damages  are  shown  by  tbe  evi- 
dence on  trial.  Inasmuch  as  tbe  verdict  of 
guilty  establishes  that  tbe  defendant  has  in- 
vaded the  plalntlfTs  right  to  the  property  re- 
plevied, the  law  Implies  that  tbe  plaintiff  is 
entitled  to  nominal  damages.    Paul  v.  Slasou, 
22  Vt  231;  Fairbanks  v.  Kittredge,  Zl  Vt  9: 
Fullam  V.   Stearns,  30  Vt  443;    Graves   v. 
.Severens,  40  Vt.  640;  Cole  v.  Drew,  44  Vt  49: 
Stevens  v.  Brlggs,  14  Vt  44;  Bemus  v.  Bec-k- 
man,  3  Wend.  668;    Cobbey,  B^L  SS    1074. 
1075.     The  verdict  of  guilty  conclusively  es- 
tablished that  the  plaintiff  Invaded   the  de- 
fendant's right  to  the  horse  replevied,  by  at- 
taching, taldng,  and  detaining  it  from  the  de 
fondant's  possession.     From  the  verdict,  the 
law  gave  the  defendant  nominal  damages  (nn 
other  damages  being  shown  n<v  claimed  In 
the  trial  l)efore  the  Jury)  In  the  replevin  suit. 
The  general  Judgment,  rendered  thereon  by 
the  county  court,  and  affirmed  by  this  court, 
carried,  If  not  in  specific  terms,  by  implica- 
tion, a  judgment  for  nominal  damages  anJ 
costs,  agreeably  to  V.  S.  i  1481. 

That  the  clerk,  la  filing  tbe  execution,  omit- 
ted tbe  one  cent,  or  nominal,  damages,  fur- 
nishes the  plaintiff  no  Just  ground  of  com- 
plaint He  cannot  for  such  omission  have  t'ae 
execution  set  aside  and  held  void,  because  be 
has  not  been  wronged,  nor  Injured  thereby 
This  view,  without  considering  tiie  other 
questions  discussed,  is  conclusive  against  ihe 
right  of  the  plaintiff  to  recover  In  ttils  suit. 
Judgment  for  the  defendant  to  z«coTer  bis. 
costs. 


BROWN'S  BX-B  v.  HITCHCOCK, 
(Supreme  Court  of  Vermont     Rutland.      Oct. 
Term.  1896.) 

•NOTB  FaTABLB  is   AlTKRXATIVB— El.CCTtOX LtMH 

ITATIOSS. 

A  devisee  executed  to  the  executor,  for  a 
loan  from  him,  a  note  payable  on  demand,  orj 
at  the  option  of  the  payee,   from  the    maker'* 
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ihsre  of  the  proceeds  of  a  sale  of  &e  decedent's 
realtj;  and  the  payee  elected  to  take  payment 
ont  of  such  proceeds,  but,  without  fault  of  the 
maker,  failed  to  make  such  application  of  the 
Boney.  BM,  tiiat  assumpsit  on  the  note,  not 
brought  within  the  period  of  limitations  for  ac- 
tions on  demand  notes,  was  barred,  tbouKh  the 
sale  was  made  within  the  iKriod  of  limitations. 

Exceptions  from  Rutland  county  court; 
Taft,  Jndg& 

Action  by  Marshall  Brown's  executor 
against  Charles  Hitchcock.  From  an  order 
orerruIlDg  a  demurrer  to  a  replication,  de- 
fendant excepts.     Exceptions  sustained. 

J.  B.  McCormlck  and  Edward  Dana,  for 
I'lalDtitr.  S.  £.  Everts  and  J.  0.  Baker,  for 
defendant. 

TYLER,  J.  Marshall  Brown  was  the  exec- 
ntor  of  the  will  of  Robert  H.  Smith,  and  the 
defendant  was  a  legatee  and  devisee  under 
the  wiU.  The  plaintiff,  as  executor,  seeks 
to  recover  of  the  defendant,  on  the  common 
roonts  in  assumpsit,  the  amount  of  three 
promissory  notes,  the  first  of  which,  dated 
August  8,  1873,  Is  as  follows:  "I,  Charles 
Hitchcock,  have  received  of  Marshall  Brown, 
as  executor  of  the  will  of  Robert  H.  Smith, 
late  of  Pawlet,  Vt,  deceased,  four  hundred 
and  fifty  dollars,  which  I  agree  to  pay  to  him 
on  demand,  with  interest  annually  at  the 
rate  of  7  per  cent,  per  annum  from  this  date, 
or  to  allow  and  apply  the  same  to  him  on 
the  settlement  or  dlvislMi  of  the  real  estate 
of  Robert  H.  Smith,  or  out  of  the  avails  or 
proceeds  thereof,  when  sold,  or  of  my  share 
thereof  as  said  Brown  may  hereafter  elect, 
with  interest  on  the  same  annually,  at  the 
rate  of  7  per  cent.  [Signed]  Charles  Hitch- 
coclc"  The  other  two  notes  a>^e  in  the  same 
terms,  differing  only  in  dates  and  amounts, 
—the  second  dated  October  1,  1874,  given  for 
$100;  the  third  dated  October  27,  1874,  giv- 
en toe  $100.  The  defendant  pleaded— First, 
tlie  general  issue;  second,  that  he  did  not  as- 
sume and  promise  at  any  time  within  6 
.rears  and  30  days  next  before  Marshall 
Brown's  death;  third,  that  the  causes  of  ac- 
tion did  not  accrue  within  6  years  and  30 
days  next  before  that  time;  fourth,  pay- 
ment The  plaintiff  Joined  in  the  similiter  to 
the  gea^rtH  issue,  replied  8i>ecial  matter  to 
the  second  and  third  pleas,  and  traversed  the 
fourth.  The  case  comes  here  upon  the  de- 
murrer ts  the  replication  to  the  second  plea. 
The  defendant's  promise  was  in  the  al- 
ternative,—to  pay  the  notes  on  demand,  or 
out  of  the  real  estate,  or  the  avails  thereof, 
at  the  payee's  election.  The  replication  al- 
l<>ges  that  said  Brown  in  his  lifetime,  and 
the  plaintiff  since  Brown's  decease,  made 
their  Section  not  to  require  payment  of  said 
Kums  on  demand,  but  relied  ui>on  the  alterna- 
tive promise,  and  tlierefore  brought  no  ac- 
tion In  Brown's  lifetime.  It  further  alleges 
that  a  settlement  and  division  of  the  estate 
of  said  Smith  had  been  made,  and  that  a 
jMrtlon  tbere<tf  had  been  decreed  by  the  pro- 
hate  court  to  the  defendant     It  alleges  no 


breach  of  the  alternative  promise  by  the  de 
fendant,  nor  any  act  of  his  by  which  the 
plaintiff  was  prevented  from  applying  the 
proceeds  of  the  sale  of  said  real  estate  npoii 
the  notes  at  his  Section.  For  anything  al- 
leged, the  idalntiff  might  have  made  his  elec- 
tion, and  applied  such  proceeds  upon  the 
notes.  It  in  fact  alleges  that  the  plaintiff 
did  make  his  election,  but  failed  to  make  an 
application  of  the  money  received,  but 
through  no  fault  of  the  defendant  Therefore 
the  second  plea  Is  a  good  answer  to  the  dec- 
laration, and  the  replication,  which  Is  only 
an  amplification  of  the  declaration,  is  no  an- 
swer to  the  plea,  but  it  shows  that  the  idain- 
tlff  had  no  cause  of  action.  The  form  of 
Judgment  is  adopted  as  In  Dunklee  v.  Good- 
enough,  65  Vt.  257.  26  Atl.  988.  Judgment 
reversed;  demurrer  sustained;  declaration 
adjudged  Insufficient;   and  cause  remanded. 


STATE  V.  BADGER. 
(Supreme  Court  of  Vermont.    Washington.    Oct 
Term,  189ej 
CaistiaitL  Law— BviDEMCB— Dbclabatioxs. 
On  an  issue  as  to  whether  an  assault  was 
made  with  an  ax,   declarations   made  by  third 
persons  to  the  person  assaulted  are  inadmissible 
where  they  do  iiot  form  part  of  the  res  gestse, 
and  have  no  tendency  to  contradict  other  testi- 
mony. 

Exceptions  from  Washington  county  court; 
Thompson,  Judge. 

Harvey  Badger  was  convicted  of  breach  of 
the  peace,  and  excepts.  Exceptions  over- 
ruled. 

J.  P.  Lamson,  for  respondent  Zed  S.  Stan- 
ton, State's  Atty. 

TYLER, .  J.  Indictment  for  a  breach  or 
the  peace.  The  state's  evidence  tended  to^ 
show  that  the  respondent  called  one  George- 
Oderkirk  to  the  door  of  the  latter's  bouse 
in  the  nighttbne,  and  assaulted  him  with  an 
ax.  The  respondent's  evid«ice  tended  to 
show  that  no  ax  was  used  by  him.  and  tills 
was  a  material  Issue  In  the  trial.  It  appear- 
ed that,  after  the  affray,  one  George  W.  Bar- 
nett  went  to  Oderklrk's  house,  was  there  the 
remainder  of  the  night  and  had  conversa- 
tion with  Oderkirk  and  his  wife.  The  re- 
spondent's counsel  asked  the  witness  this 
question:  "I  want  you  to  state  wliether  yon 
yourself  at  that  time  said  anything  to  Oder- 
kirk, whether  the  wound  was  or  was  not 
made  with  an  ax."  It  aj^eared  that  Oder- 
klrk's wife  saw  the  whole  affray,  and  the  re- 
spondent's counsel  asked  the  witness  Bamett: 
"Was  anything  said  there  that  night  by 
Oderklrk's  wife  to  George,  whether  Badger 
struck  him  with  an  ax  or  not?"  Both  ques- 
tions were  excluded,  and  the  respondent  ex- 
cepted. The  conversation  .was  not  a  part 
of  the  res  gestae  of  the  affray,  and  it  Is  not 
claimed  that  the  answers.  If  given,  would 
have  had  any  tendency  to  contradict  the  tes- 
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tlmony  which  the  witness  had  glTen  in  the 
trial.  Counsel  suggest  in  their  brief  no 
ground  upon  which  the  evidence  was  admis- 
sible, and  there  was  none.  Judgment  that 
there  was  no  error  In  the  proceedings,  and 
that  the  respondent  talte  nothing  by  his  ex- 
ceptions. 


TOWN  OP  GRANVILLE  ▼.  TOWN  OF 

HANCOCK. 

(Sapieme  Court  of  Yermont.     Addison.     Oct 

Term,  1896.) 

Paupers  —  Loss  akd  Cbanoe  op  Sbttlembnt  — 
ACTION  poK  Sdpport— Limitations. 

1.  V.  S.  §  3171,  relating  to  support  of  pau- 
pers, proTides  that  if  the  pauper,  when  in  need, 
has  not  resided  in  the  town  furnishing  the  sup- 
port "for  three  years  supporting  himself  and 
family,"  and  is  not  able  to  provide  such  assist- 
ance, such  town  may  recover  the  expense  there- 
of firom  the  town  "where  he  last  resided  for  the 
space  of  three  years  supporting  himself  and 
family."  Held,  that  the  liability  for  such  ex- 
pense of  a  town  wherein  such  pauper  last  resided 
for  three  years  is  not  affected  by  the  fact  that 
after  such  residence  he  resided  for  a  time  outside 
the  state. 

2.  A  pauper  was  ordered  to  remove  from  the 
town  of  H.  to  the  town  of  M^  but  did  not  do  so, 
liecause  his  wife  was  sick.  On  the  order  of  re- 
moval being  served  on  M.,  it  supported  the  pau- 
per and  his  family  for  a  time  in  H.  Held,  that 
though  the  pauper^n  law,  resided  in  M.  while 
supported  by  It  in  H.,  when  it  ceased  to  furnish 
nssistance,  such  implication  in  regard  to  his  resi- 
dence ceased,  and  whn-e  he  afterwards  resided 
in  H.  for  three  years,  supporting  himself  and 
family,  such  residences  coula  not  lie  treated  as 
continuing  in  M. 

8.  One  town  is  not  prevented  from  recovering 
against  another  for  aid  furnished  a  pauper  with- 
in 60  days  before  the  commencement  of  the  suit 
by  V.  S.  i  3172,  which  does  not  allow  an  action 
for  support  of  a  pauper  until  60  days  after  plain- 
tiff tovrn  has  given  defendant  town  notice  of  the 
condition  of  ue  pauper  or  family,  and  provides 
that  actions  for  support  thus  furnished  shall  not 
be  brought  oftener  Oian  every  60  days. 

Bxceptions  from  Addison  county  court; 
Taft,  Judge. 

Action  by  the  town  of  Granville  against 
the  town  of  Hancoclc  for  expenses  incurred 
in  supporting  a  pauper.  There  was  a  Judg- 
ment entered  on  a  verdict  directed  by  the 
court  in  favor  of  plaintiff,  and  defendant  ex- 
cepts.   Affirmed. 

Button  &  Button,  for  plaintiff.  Stewart 
&  Wilds,  for  defendant. 

ROSS,  C.  J.  This  is  an  action  to  recover 
for  supporting  a  pauper.  The  court  directed 
the  jury  to  return  a  verdict  in  favor  of  the 
plaintiff.  On  the  question  of  the  residence 
of  the  pauper,  in  argument,  the  attorneys 
have  treated  as  proved  all  facts  which  the 
exceptions  state  that  the  evidence  tended 
to  prove.  We  assume  that  they  so  treated 
tbem  when  each  asked  the  court  to  direct 
the  Jury  to  return  a  verdict  in  favor  of  his 
client.  We  shall  consider  the  case  as  though 
the  exceptions  stated  that  the  evidence  tend- 
ing to  show  these  facts  was  uncontroverted, 
and  that  the  parties  waived  the  right  to  go 


to  the  Jury  In  regard  to  the  facts  established 
thereby.  On  this  basis,  the  pauper  resided 
in  the  defendant  town,  supporting  himself 
and  family,  from  July,  1873,  to  January, 
1877.  In  March,  1877,  upon  proper  proceed- 
ings, he  was  ordered  to  be  riemoved  from  the 
defendant  town  to  the  town  of  Middlesex. 
The  return  of  the  officer  serving  the  order 
shows  that  the  pauper  was  not  removed  be- 
cause his  wife  was  sick  and  unable  to  be  re- 
moved. Middlesex  then  assumed  his  sup- 
port, and  supported  him  for  some  time,  but 
the  exact  length  of  time  is  not  stated.  The 
pauper  remained  during  this  time  in  the  de- 
fendant town.  In  1888  the  pauper  removed 
to  Northfield,  but  returned  to  the  defendant 
in  March,  1889.  In  1891  he  abandoned  bis 
domicile  in  Hancock,  and  took  It  up  in 
Massachusetts  for  about  10  we^s,  wben  be 
returned  and  took  up  his  domicile  In  Han- 
cock. The  defendant  offered  to  show— but 
the  offer  was  excluded,  against  Its  excep- 
tion—that the  pauper,  after  Middlesex  ceased 
to  furnish  him  support,  remained  in  the  de- 
fendant town,  supporting  himself  and  fam- 
ily, for  more  than  three  years  continuously. 

1.  On  these  facts  the  defendant  does  not 
contend  that  the  pauper  did  not  reside  In 
Hancock  three  years  continuously,  while  sup- 
porting himself  and  family,  from  July,  187.'{. 
to  January,  1677,  but  claims  that  this  resi- 
dence cannot  avail  the  plaintiff,  because  of 
the  residence  of  the  pauper  in  Massachu- 
setts for  a  short  time  in  1891.  V.  S.  S  3171. 
treats  of  the  support  of  paupers  only  with 
reference  to  the  towns  of  this  state,  and  pro- 
Tides  that  if  the  pauper,  at  the  time  wben 
he  is  in  need  of  relief,  has  not  resided  in  the 
town  furnishing,  the  support  "for  three  years 
supporting  himself  and  family  and  U  not 
of  sufficient  ability  to  provide  such  assist- 
ance, the  town  so  furnishing  the  same  may 
recover  the  expense  thereof  from  the  town 
wh«e  he  last  resided  for  the  space  of  three 
years  supporting  himself  and  family."  Tbero 
Is  no  limitation  in  regard  to  when  the  "la^t 
three  years'  residence"  shall  have  occurretl. 
with  reference  to  the  time  when  the  person 
is  in  need  of  assistance,  nor  any  menticm  of 
such  residence  being  unavailing  If  thereaft- 
er the  pauper  had  taken  a  residence  In  an- 
other state.  This  section  of  the  statute  is 
framed  to  fix  definitely  the  town  upon  which 
the  burden  of  Bupi)ortIng  a  person  in  need  of 
assistance,  and  who  is  not  of  sufficient  abili- 
ty to  provide  it,  shall  rest,  between  the  dif- 
ferent towns  of  the  state,  where  the  law 
is  operative.  It  takes  no  account  of  such 
pauper's  residence  out  of  the  state.  Such 
was  the  early  interpretation  of  the  slmlla.'- 
statute  in  regard  to  the  settlement  of  ptau- 
pers.  Greorgia  v.  Grand  Isle,  1  Vt.  4G4.  The 
reasoning  of  the  court  in  that  decision  is  a:>- 
plicable  to  the  proper  construction  of  this 
section  of  the  statute.  This  contrition  can- 
not be  maintained. 

2.  The  defendant  further  contends  that  the 
evidence  offered  by  it  was  erroneously  re- 
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lected  by  the  court  It  appeared  that  in 
ISTT  the  pauper  was,  under  the  statute  then 
existing,  ordered  to  remove  with  his  family 
from  Hancock  to  Middlesex;  that  the  pau- 
per's TTlfe  was  sick,  and  not  able  to  be  re- 
mored;  and  that,  upon  service  of  the  <^ 
der  of  removal  upon  Middlesex,  that  town 
for  a  time  supported  the  pauper  and  his  fam- 
ily in  Hancock.  It  contends— and  such  ap- 
pears to  be  the  import  of  the  decisions  of  this 
court— that,  while  being  thus  supported,  the 
pauper,  although  remaining  with  his  fam- 
iiy  in  Hancock,  was,  because  under  the 
control  and  direction  of  Middlesex,  in  law,  a 
resident  of  Middlesex.  It  otCered  to  show 
that,  after  Middlesex  ceased  to  support  the 
pauper  and  itis  family  in  Hancock,  the  pau- 
per, still  being  In  Hancock,  supported  him- 
self and  family,  without  aid  from  any  town, 
for  more  than  three  years,  and  contended 
tliat  for  these  three  years  the  pauper's  resi- 
ilpnre  should  be  treated  as  continuing  in 
Middlesex,  so  that  the  pauper's  last  three 
years  of  residence,  under  this  section,  would 
be  in  Middlesex,  and  not  In  Hancock.  This 
contention  is  unsound.  If,  under  the  deci- 
sions, the  pauper,  while  being  supported  by 
Middlesex,  although  remaining  in  Hanco<A, 
was,  In  law,  to  be  treated  as  residing  in  Mid- 
dlesex, because  Middlesex  had  the  right  to, 
and  in  the  eye  of  the  law  did,  control  the 
pauper's  place  of  abode,  and  for  that  rea- 
son his  residence  during  that  time,  in  law, 
was  In  Middlesex,  such  Implication  of  the 
law  In  regard  to  the  pauper's  residence  ceas- 
ed when  Middlesex  ceased  to  furnish,  and 
to  be  under  legal  obligation  to  furnish,  the 
pauper  assistance.  Its  power  to  control  the 
abode  or  residence  of  the  pauper  then  ceas- 
ed. The  person  who  had  been  assisted,  as 
soon  as  he  became  able  to  and  did  furnish 
bis  own  support  for  himself  and  family, 
wonld  have  a  residence  in  his  own  right  in 
the  town  of  Hancock,  and  not  a  residence  by 
implication  of  law  in  Middlesex.  Hence,  if 
the  offered  testimony  had  been  received.  It 
wonld  have  established  only  a  more  recent 
three  years'  residence  of  the  pauper  In  Han- 
cock. It  would  have  furnished  no  semblance 
of  a  defense  to  this  action  by  Hancock. 
The  rejection  of  the  offer  was  therefore 
harmless  error. 

3.  The  county  court  allowed  the  plalntUF 
to  recover  for  aid  furnished  within  60  days 
prior  to  the  commencement  of  this  action. 
The  defendant  insists  that  this  was  error, 
and  excepted  thereto.  V.  S.  {  3172,  does  not 
allow  an  action  to  be  commenced  for  fur- 
nishing assistance  to  a  pauper  where  sup- 
port, by  reason  of  residence,  is  cast  upon 
some  other  town,  until  60  days  after  It  has 
given  notice  of  the  condition  of  the  pauper 
or  family  to  the  town  under  the  legal  duty 
to  furnish  such  support  This  time  is  given, 
evidently,  to  furnish  the  notified  town  a  rea- 
sonable opportunity  to  Investigate  in  regard 
to  its  liability  and  duty  to  assume  the  sup- 
port of  such  pauper  and  family.    It  does  not. 


in  terms,  if  the  town  notifying  Is  compelled 
to  bring  suit  limit  its  right  of  recovery  to 
expenses  properly  incurred  more  than  60 
days  before  suit  is  brought  Nor  do  we  think 
that  such  a  construction  can  fairly  be  given 
to  this  section.  While  it  provides  that  ac- 
tions for  support  thus  furnished  shall  not  be 
brought  oftener  than  every  60  days,  recov- 
ery may  be  had  for  all  expenses  Incurred  to 
the  time  the  acticm  is  brought.  At  least, 
such  recovery  Is  not  inhibited.  If  the  town 
notified- after  the  first  action  has  settled  its 
liability — does  not  assume  the  support  of 
the  pauper,  the  court  may,  In  Its  discretion, 
impose  double  costs  in  subsequent  actions. 
The  recovering  town  must  wait  60  days  aft- 
er the  first  recovery  before  it  can  bring  a 
second  suit  in  which  the  court  may  Impose 
double  costs.  We  find  no  error  In  the  action 
of  the  county  court    Judgment  affirmed. 


FORBES   T.    MORSB. 

(Supreme  Court  of  Vermont.     Rutland.     Oct. 
Term,  1896.) 

EvinENCE— LsTTBa — Bntioiko  Awat  Sbrvamt. 

1.  An  undated  letter,  written  by  defendant 
which  bears  intrinsic  evidence  that  it  was  writ- 
ten after  the  person  to  whom  it  was  addressed 
had  contracted  to  render  service  to  plaintiff,  is 
admissible  in  an  action  for  enticing  away  the 
servant,  though  it  may  have  been- written  before 
the  servant  entered  upon  her  contract,  where  it 
was  calculated  to  induce  her  to  abandon  it,  with- 
ont  regard  to  time  or  circumstances,  and  it  is 
shown  that  after  she  entered  upon  the  service 
thereunder,  she  abandoned  it. 

2.  Where  there'  is  evidence  that  a  course  of 
persuasion  has  been  entered  upon  to  induce  a 
servant  to  break  a  contract  of  employment,  evi- 
dence of  opportunity  for  further  persuasion  is 
admissible. 

Exceptions  from  Rutland  county  court; 
Taft,  Judge. 

Action  on  the  case  by  William  H.  Forbes 
against  Frank  A.  Morse  toe  enticing  away 
plaintiff's  servant  Judgment  tor  defendajit 
on  a  verdict  directed  by  the  court,  and  plain- 
tiffs brhigs  exceptions.     Reversed. 

The  letter  referred  to  in  the  opinion  is  as 
follows:  "Home,  Sabbath,  P.  M.  My  Dear 
Sister:  Having  a  postal  to  send  you,  thought 
you  wonld  pardon  me  if  I  should  add  a  few 
lines.  I  am  lonely  to-day,  and  should  be  so 
happy  if  you  were  here  to  chat  with  me. 
Since  I  wrote  you,  I  have  taken  a  very 
short  vacation.  Left  borne  Thursday  at  3:40, 
for  Holyoke,  Mass.;  stopped  over  night  with 
cousins  in  North  Adams.  Next  day  went  on 
to  Holyoke,  and  returned  last  eve.  I  had  as 
pleasant  a  time  as  one  would  naturally  have 
all  alone.  Bought  quite  a  Mil  of  stationery. 
Saw  Mr.  Dr.  Hemner  a  few  moments. 
Weather  was  terrible  hot,  and  some  rain. 
Tuesday  has  been  more  comfortable.  My 
dear  sister.  It  does  seem  so  strange  to  have 
you  away  from  here,  and  Castleton  too.  It 
grows  more  lonely  each  day.  It  seems  some- 
times as  if  I  never  was  to  see  you  again. 
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Saw  Judge  Bromley  on  the  train  Ia«t  eve.; 
says  he  heard  from  pretty  good  source  that 
Prof.  Leavenworth  and  Miss  Wardsworth 
were  to  be  married  before  school  opened. 
This  Is  all  a  secret  What  do  you  think 
about  It;   wouldn't   we   have    some    talking 

to  do  if was  to  carry  you  to  Costleton 

to-night?  Must  not  write  more  now.  Wish 
you  could  see  my  sweet  peas.  They  are 
just  immense.  Wish  I  could  pick  you  some 
to-night.  Lucy,  I  wish  you  could  hare  heard 
Mr.  B.  last  night  It  seemed  just  the  thing 
for  you.  Of  course,  we  always  find  some 
one  else  for  the  coat  to  fit  He  said  rash 
promlaes  were  far  better  broken  than  kept. 
I  do  so  wish  you  were  back  at  Castleton. 
You  cannot  think  how  strange  It  seems  to 
me,  coming  through  there  one  week  ago  Sun- 
day ere.,  to  think  I  could  perhaps  never  stop 
there,  as  I  have  so  many  times,  and  recelye 
your  pleasant  welcome.  I  think  you  had 
better  come  back.  I  m«an  Just  what  I  say, 
and  I  am  sure,  unless  you  feel  dilTercut  from 
what  I  think  you  do,  that  it  is  your  solemn 
duty  to  come.  Wouldn't  we  all  try  to  be 
happy  once  more?  You  do  not  know  how 
much  I  miss  you.  But  I  must  not  say  so, 
muBt  I?  Would  send  you  some  sweet  peas 
If  It  would  do.  We  have  lots  of  them,  and 
they  do  look  so  fine  from  my  window  where 
I  am  writing.  But  I  must  close!  I  will  only 
odd  that  if  you  do  not  like  Mr.  Forbes,  I 
think  it  very  unkind  in  him  to  ask  you  to 
leave  your  school,  and  sacrifice  so  much  for 
him.  Love  to  Herbert,  and  much  for  your- 
self, from  Brother  Frank." 

Horace  W.  Love,  for  plaintiff.  Henry  A. 
Harman  and  George  E.  Lawrence,  for  de- 
fendant 

MTJNSON,  3.  On  the  30th  day  of  July, 
1890,  Lucy  Wells  contracted  with  the  plaln- 
tltf  to  become  his  housekeeper  upon  the  bap- 
I>enlng  of  a  certain  contingency.  She  en- 
tered the  plaintiff's  service  under  this  eon- 
tract  on  the  8th  day  of  November,  1800,  and 
remained  in  it  nntll  the  1st  of  May,  1801. 
The  plaintiff  claims  that  she  was  enticed 
from  his  service  by  the  defendant  The 
plaintiff  offered  evidence  of  the  contents  of 
an  undated  letter  In  the  defendant's  hand- 
writing, which  was  found  on  a  stand  in  Miss 
Wells'  room  during  her  stay  at  the  plaintiff's, 
having  with  it  an  envelope  which  had  the 
appearance  of  being  new.  The  court  exclud- 
ed this  evidence,  on  the  ground  that  there 
was  no  testimony  tending  to  show  that  the 
letter  was  written  after  the  30th  of  July, 
1880,  the  date  of  Miss  Wells'  contract  with 
the  plaintiff.  It  doubtless  might  have  been 
held  that  there  was  no  evidence  tending  to 
show  that  it  was  written  after  the  8th  of 
November,  the  day  Miss  Wells  entered  upon 
her  service;  for  the  letter  Itself  shows  that 
It  was  written  just  after  a  period  of  extreme 
heat,  and  while  'the  sweet  peas  visible  from 
the  writer's  window  were  in  full  bloom.     But 


a  further  consideration  Is  necessary  to  deter- 
mine whether  there  was  evidence  tending  to 
show  that  it  was  written  after  July  30th.  tjt- 
date  of  the  contract.  The  whole  burden  of 
the  letter  la  the  writer's  regret  for  Miss 
Wells'  absence,  and  for  the  prospect  of  her 
continued  absence,  from  Castleton,  where 
she  had  been  teaching.  The  last  sentence 
connects  the  plaintiff  by  name  with  the  sub- 
ject-matter of  the  wrltei's  regret  "If  yon 
do  not  like  Mr.  Forbes,  I  think  It  very  un- 
kind In  him  to  ask  you  to  leave  your  school, 
and  sacrifice  so  much  for  him."  If  this  stood 
alone.  It  might  seem  to  point  to  some  propo- 
sition made,  rather  than  to  an  arrangement 
actually  entered  into.  But  the  writer  had 
just  before  expressed  his  regret  that  she  had 
not  heard  the  recent  remark  of  another,  that 
"rash  promises  were  far  better  broken  thnn 
kept,"  saying,  "It  seemed  just  the  thing  for 
you."  When  the  two  are  taken  together, 
they  seem  to  refer  to  something  which  Miss 
Wells  has  agreed  to  do  for  the  plaintiff, 
which  Is  inconsistent  with  the  continuance  of 
her  work  as  a  teacher.  It  must  therefore  be 
held  that  the  letter  Itself  affords  evidence 
that  It  was  written  after  the  contract  above 
referred  to  was  made.  It  is  also  apparent 
from  this  examination  of  the  letter  that  it 
contained  matters  pertinent  to  the  issue.  If 
It  had  been  admitted,  there  would  have  been 
evidence  tending  to  show  that  the  defendant 
had  endeavored  to  persnade  Miss  Wells  to  de- 
prive the  plaintiff  of  a  service  which  he 
knew  she  had  contracted  to  render;  and 
this,  with  the  proof  of  her  leaving,  would 
have  made  a  case  for  the  jury,  unless  a  dif- 
ferent disposition  was  required  by  the  fact 
that  she  entered  upon  the  service,  notwith- 
standing the  letter. 

It  may  be  objected  that.  If  the  letter  was 
written  before  the  8th  of  November,  It  was 
written  to  prevent  Miss  Wells  from  entering 
upon  the  service  contracted  for,  and  failed 
of  Its  ptvpoee,  and  that.  If  reperusals  of  it 
aft«  the  service  was  entered  upon  induced 
her  to  leave,  that  was  an  effect  not  designed 
by  the  writer,  and  one  for  which  he  wonld 
not  be  liable.  It  would  seem,  however,  that 
if  the  language  complained  of  was  calculated 
to  induce  her  to  break  the  contract,  without 
reference  to  time  or  circumstance.  It  would 
make  no  difference  whether  It  led  her  to  do 
this  by  refusing  to  commence  the  service,  or 
by  leaving  it  after  It  was  commenced.  It  is 
doubtless  true  that  language  might  have 
been  used  for  which  the  defendant  could  not 
have  been  made  liable  by  reason  of  an  aban- 
donment of  the  service  after  It  had  been  en- 
tered npcm.  But  it  will  be  noticed  that  the 
language  used  was  general,  and  not  sugges- 
tive of  a  breach  In  any  particular  manner; 
and,  In  view  of  its  scope,  we  think  the  ques- 
tion of  liability  cannot  be  disposed  of  as  a 
matter  of  law  on  the  ground  indicated. 

With  the  letter  in  the  case,  the  deposition 
showing  that  Miss  WeUs  and  the  defendant 
met  at  an  hotel  in  St  Jofansbury  on  the  17th 
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of  October,  1890,  and  passed  the  evening  to- 
gether, would  be  admissible.  Perhaps  its 
only  tendency  Is  to  show  opportnnlty,  bnt, 
when  there  Is  evidence  that  a  course  of  per- 
suasion has  been  entered  upon,  evidence  of 
opportnBlty  is  admissible.  Judgment  re- 
versed, and  cause  remanded. 


RBE>D  V.    STARKET. 

(Sapreme  Oovrt  of  Vermont.    Windham.    Oct 

Term.   1886.) 

PCBCBASB      AT    AtTACHUBNT     8aLB— CoHDITIOKAL 

Sauc — Waivkk  of  Libn — Kepi.kvin. 
L  One  who  attaches  property  with  Icoowledge 
tlut  the  debtor  had  bought  it  on  condition  that 
it  remain  the  seller's  tijl  paid  for,  and  who  pur- 
cliases  It  at  the  sale  on  mesne  process  under  the 
attachment,  gets  no  title  as  against  the  seller. 

2.  One  who  sells  property  on  condition  that  it 
lemaiDs  his  till  paid  for  does  not  waive  his  lien 
by  attaching  the  property. 

3.  An  officer  against  whom  replevin  is  brought 
for  property  attached  by  him  may  avail  himself 
of  any  title  of  the  person  for  whom  he  made  the 
attachment. 

Exceptions  from  Windham  county  court; 
Mnnson,  Judge. 

Replevin  by  James  A  Reed  against  Alonzo 
Starkey.  Judgment  for  defendant  Plaintiff 
excepts.    Affirmed. 

Clarke  C.  Fitts,  for  plaintlir.  Waterman, 
Martin  &  Hltt,  for  defendant. 

TYLER,  J.  Replevin  for  a  wagon,  which 
was  taken  by  the  defendant  as  deputy  sher- 
iff, ui>on  an  execution  Issued  July  — ,  1995, 
in  favw  <^  H.  R.  Brown  against  J.  D.  Reed, 
a  son  of  the  plaintiff,  upon  a  judgment  duly 
rendered.  It  appeared  that  In  May,  1884, 
Brown  sold  the  wagon  to  J.  D.  Reed  for  the 
»>nm  of  $OT.50,  payable  in  monthly  install- 
ments of  910,  ui>on  condition  that  the  wagon 
sbonld  remain  Brown's  property  until  the 
price  was  fully  paid.  The  contract  of  sale 
was  oral,  and  only  from  $20  to  $30  of  the 
pnrchase  price  was  ever  paid.  A  few  days 
after  this  contract  was  made  the  plaintiff 
brought  a  snlt  against  J.  D.  Reed,  and  at- 
tached the  wagoD,  with  other  property,  and 
by  an  agreement  between  the  parties  to  the 
suit  all  the  property  attached  was  on  August 
20tb  sold  upon  mesne  process,  as  provided 
by  statute.  The  attorney  for  Brown  In  the 
suit  upon  which  this  execution  was  Issued, 
who  was  also  attorney  for  the  defendant  In 
this  snlt.  acted  as  attorney  for  the  plaintiff 
in  tbe  matter  of  the  sale,  and  bid  off  the 
wagon  and  some  other  property  for  the 
plaintiff.  Tbe  plaintiff's  evidence  tended  to 
show  that,  rabaeqnent  to  this  sale,  the  plain- 
tiff and  J.  D.  Reed  made  an  agreement  by 
which  the  latter  should  remain  in  possession 
of  the  wagon  and  the  other  jwrsonal  proper- 
ty which  had  been  bid  off  for  the  plaintiff  at 
that  sale;  that  J.  D.  Reed  should  dispose  of 
the  property,  and  torn  the  proceeds  over  to 
tbe  plaintiff,  or  ap^  tbe  same  on  bis  ac- 
coant;  that  tbe  attorney  had  knowledge  of 


this  arrangement;  that,  when  Brown  brought 
the  suit  in  which  this  execution  was  issued, 
all  of  such  property  except  the  wagon  had 
been  so  disposed  of;  and  that  the  wagon 
had  been  In  tbe  possession  or  control  of  J. 
D.  Reed,  and  never  had  been  In  the  posses- 
sion of  the  plaintiff.  At  the  September 
term.  18M,  of  Windham  county  court,  the 
plaintiff  obtained  a  judgment  In  his  suit 
against  J.  D.  Reed,  an  execution  was  Issued, 
and  a  return  of  the  sale  on  mesne  process 
was  made  on  the  execution.  The  plaintiff 
claimed  title  to  the  wagon  by  virtue  of  his 
attachment  and  his  purchase  at  the  sale  on 
the  writ  The  defendant  claimed  that  the 
plaintiff  had  notice  of  Brown's  lien  at  tbe 
time  of  the  attachment  and  sale,  so  that  tlie 
lien  was  as  effectual  as  to  him  as  though  it 
had  been  recorded;  also,  that  the  proceed- 
ings by  which  the  plaintiff  sought  to  acquire 
title  to  the  property  and  the  possession,  use, 
and  disposal  of  it  by  his  son,  under  the 
agreement  mentioned,  constituted  a  secret 
trust  between  the  plaintiff  and  his  son,  and 
that  the  plaintiff  acquired  no  title. 

The  plaintiff's  counsel  contends  that  there 
was  no  evidence  tending  to  show  that  the 
plaintiff  had  notice  of  the  uxistence  of 
Brown's  Hen.  We  think  the  Jury  might 
properly  have  Inferred,  from  the  plaintiff's 
answers  on  cross-examination  respecting  the 
attachment  and  sale,  that  he  had  such 
knowledge.  Tbe  wagon  was  in  the  ofRcer's 
hands,  undi^)08ed  of,  when  replevied  by  the 
plaintiff,  and  the  plaintiff  was  bound  to 
slMw  a  better  title  than  Brown's  in  order  to 
maintain  bis  action.  If  he  bad  notice  of 
Brown's  lien  when  he  attached  the  wagon, 
or  if  there  was  a  secret  trust  between  him 
and  his  son  in  respect  to  tbe  wagon,  he  did 
not  have  a  better  title  than  Brown.  These 
questions  were  submitted  to  the  Jury  with 
proper  Instructions.  The  attachment  of  the 
wagon  by  Brown  did  not  operate  per  se  as  a 
waiver  of  his  lien.  Rob.  Dig.  Supp.  280,  pi 
51.  It  cannot  be  said  that  the  plaintiff  re- 
sorted to  Inconsistent  remedies.  Though  the 
defendant  held  It  on  Brown's  execution  when 
It  was  replevied,  It  was  Brown's  property  as 
against  the  plaintiff,  and  the  defendant  was 
holding  It  as  such.    Judgment  afHrmed. 


LANDON  V.  BRYANT. 

(Supreme  Court  of  Vermont.     Rutland.     Oct 
Term,  1896.) 

NoTBS — Indobseksnt  aftbb  Matcritt— Dbmano 
AND  NoTiCK— Waiver. 

That  the  payee  of  a  note,  when  selling  it 
jifter  maturity,  understood  it  was  bought  to  give 
the  maker  more  time,  does  not  show  a  waiver 
by  him  of  demand  and  notice  as  if  the  note  be- 
came dne  the  day  he  indorsed  It. 

Exceptions  from  Rutland  county  court; 
Taft  Judge. 

Action  by  Walter  O.  Landon  against  John  P. 
Bryant   on   a    note   executed    to   defendant 
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whlcli,  after  maturity,  he  sold  and  indorsed 
In  blank.  Verdict  was  directed  for  defend- 
ant.    Plaintiff  excepts.     Affirmed. 

Horace  W.  Love,  for  plaintiff.  O.  B.  Law- 
rence, for  defendant. 

^tUNSON,  3.  To  charge  the  Indorser  of  an 
overdue  note,  demand  must  be  made  and  no- 
tice given  as  if  the  note  became  due  on  the 
day  of  the  indorsement  Nash  v.  Harring- 
ton, 2  Allien,  8.  The  plaintiff  conceded  that 
this  had  not  been  done,  and  sought  to  hold 
the  defendant  on  the  ground  of  waiver.  The 
court  held  there  was  no  evidence  tending  to 
show  a  waiver,  and  this  holding  was  correct. 
Giving  the  testimony  the  largest  scope  possi- 
ble, its  only  tendency  was  to  show  that  the 
defendant  understood  the  note  was  being 
bought  to  give  the  maker  more  time.  The 
Jury  could  not  be  permitted  to  infer  a  waiver 
from  the  mere  fact  that  the  Indorser  had  this 
understanding.    Judgment  affirmed. 


McGOWAN  V.  GRIFFIN  et  aL 
(Supreme  Court  of  Yennont.    Washington.    Oct 

T^rm,  1896.) 
Saui  of  Bciiness— Monrt  Isclodbd— Action  on 

CoVKNANT. 

1.  A  contract  by  which  plaintiff  sold  "all  his 
right,  title,  and  interest"  in  a  grocery  "business" 
carried  on  by  him  and  J.,  and  assigned  "ail  ac- 
counts due  said  firm,"  and  defendants  agreed  to 
pay  all  debts  and  assume  all  obligations  thereof, 
and  pay  plaintiff  a  certain  sum,  entitled  defend- 
ants to  the  money  derived  from  the  sale  of  goods 
either  then  on  hand  or  deposited  in  the  bank  in 
the  name  of  plaintiff,  who  managed  the  busi- 
ness. 

2.  Plaintiff  sold  a  business  to  defendants,  they 
to  pay  him  $475  and  assume  and  pay  the  debts 
of  the  business;  surrender  to  them  of  all  prop- 
erty belonging  to  the  business  and  payment  by 
them  of  the  $475  to  be  at  the  same  time.  He 
surrendered  to  them  all  property  belonging  to  the 
business  except  some  money  which  he  claimed 
did  not  pass,  and  they  retained  it  without  offer 
to  rexind.  Held,  tiiat  he  could  sue  them  for  the 
$405,  damages  for  his  breach  being  easily  as- 
certainable and  the  subject  of  recoupment. 

Elxceptlons  from  Washington  county  court; 
Thompson,  Judge. 

Action  by  Martin  J.  McGowan  against  John 
H.  Grlffln  and  others.  Verdict  was  directed 
for  defendants,  and  plaintiff  excepts.  Revers- 
ed. 

The  special  findings  were  to  the  effect  that 
at  the  time  of  execution  and  delivery  of  the 
contract  in  suit,  plaintiff  and  John  P.  McGow- 
an were  not  partners  In  the  grocery  business, 
and  the  plaintiff  and  defendants  did  not  then 
understand  that  the  contract  included  and  con- 
v^ed  to  defendants  the  money  on  hand  and 
on  deposit  in  the  bank,  received  from  the 
business  mentioned  in  said  contract 

John  W.  Gordon,  for  plaintiff.  B.  A.  Hoar 
and  S.  C.  Sburtlefl,  for  defendants. 

ROSS,  C.  J.  The  plaintiff  insists  that  the 
court  erroneously  ordered  a  verdict  In  favor 
of  the  defendants. 


1.  He  says  the  contract  under  consideration 
should  not  be  construed  to  cover  the  money 
taken  by  the  plaintiff.  By  that  contract  the 
plaintiff  sold  and  coveyed  to  the  defendants 
"all  his  right  title,  and  interest  in  and  to  tlie 
business  heretofore  carried  on  by  him  and 
John  P.  McGowan  under  the  name  and  style 
of  the  'Boston  Branch  Grocery  Store,'  and  un- 
der the  name  of  'Martin  J.  McGowan,  Pro- 
prietor,' at  North  Barre,  in  the  county  of 
Washington."  In  another  clause,  he  "trans- 
fers, conveys,  and  assigns"  to  the  defendants 
"all  accounts  due  said  firm,"  and  in  considera- 
tion thereof  the  defendants  agree  "to  pay  all 
debts  and  assume  all  obligations  and  liabili- 
ties contracted  for  and  on  behalf  of  said  firm," 
and  to  pay  the  plaintiff  a  stipulated  sum. 
Annie  McGowan  (the  mbther  of  the  plaintifT), 
one  of  the  defendants,  "acluiowledges  full 
satisfaction  and  payment  of  all  moneys  bor- 
rowed of  her  •  •  •  for  or  on  behalf  of  said 
business."  This  contract  is  under  seal,  and 
is  dated  November  15,  1804.  This  contract 
Is  to  be  read  and  construed  in  the  light  of 
the  circumstances  surrounding  the  establish- 
ment and  carrying  on  of  the  business  and  at- 
tending the  making  of  the  contract.  Ttaest* 
circumstances  were,  in  substance,  the  follow- 
ing: In  1893,  the  plaintiff  and  his  brother, 
John  I'.  McGowan,  were  In  Massachusetts 
working  upon  the  railroad.  John  P.'s  habits 
were  not  entirely  good,  and  he  did  not  save 
his  earnings.  Their  mother,  AnniC  McGowan, 
was  desirous  to  have  them  engage  in  some 
other  business.  For  that  purpose  she  pur- 
chased a  building  in  North  Barre,  the  first 
story  of  which  could  be  used  for  a  grocery 
store,  and  the  second  story  for  a  tenement. 
She  induced  the  brothers  to  come  there  and 
go  into  the  grocery  business.  She  gave  them 
the  use  of  the  building,  and  furnished  them. 
without  Interest,  some  $1,400  to  start  the  busi- 
ness with.  The  plaintiff  had  a  wife  and 
child.  John  P.  was  unmarried.  The  plain- 
tiff furnished  $300  or  $350  to  put  into  the  busi- 
ness. He  borrowed  of  an  aunt  $200,  which  is 
a  part  of  the  debts  contracted  on  behalf  of 
Che  business  which  the  defendants  were  to 
pay.  The  mother,  the  plaintiff  and  family, 
and  John  P.  lived  in  the  tenement  over  the 
store,  out  of  the  store.  The  plaintiff  and  John 
P.  devoted  their  time  to  conducting  the  busi- 
ness. Neither  of  them  received  wages.  On 
account  of  the  habits  of  John  P.  the  business 
was  controlled  mostly  by  the  plaintiff,  bat 
there  was  an  understanding  that  If  John  P.'s 
habits  Improved  he  was  to  have  an  equal 
share  in  the  business  with  the  plaintiff.  The 
business  was  thus  started  in  the  name  of  the 
■'Boston  Branch  Grocery  Store"  the  1st  of  April. 
1804,  and  continued  until  the  time  of  the  sale. 
During  the  last  part  of  the  time,  the  plaintiff 
procured  the  printing  of  some  bills  head&l. 
"The  Boston  Branch  Grocery  Store,  Martin  J. 
McGowan,  Proprietor."  Money  received  from 
the  business  had  been  deposited  in  a  bank, 
and  this  account  was  kept  in  the  plaintiff'!* 
name,  and  he  drew  the  checks  to  pay  for 
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purchases.  John  P.'a  habits  were  not  always 
what  they  should  be.  About  the  Ist  at  No- 
vember the  relations  of  the  brothers  became 
unpleasant,  and  John  P.  went  to  Massachu- 
setts. His  mother  procured  bis  return,  and 
procured  her  brother  to  come  and  to  see  If  a 
settlement  could  not  be  brought  about.  After 
be  came  and  had  had  some  talk  with  the 
plaintiff  about  a  settlement,  on  the  evening 
of  Saturday,  the  lOtb  of  November,  the  pUUn- 
tlff,  as  was  his  usual  habit,  took  from  the 
money  drawer  of  the  store  nearly  what  mon- 
ey there  was  there  and  took  it  to  bis  tene- 
ment. This  money  all  came  from  the  busi- 
ness of  the  store,  and  was  not  returned.  The 
plaintiff  also  bad  money  on  deposit  in  the 
bank  coming  from  the  same  source.  The  par- 
ties do  not  agree  in  regard  to  what  was  sadd 
about  this  money  during  the  negotiatlona 
which  resulted  in  the  contract.  They  agree 
that  the  negotiations  which  so  resulted  were 
so  far  advanced  that  the  defendants  took  pos- 
session of  the  store  on  Monday  morning,  No- 
Tember  12th,  and  continued  in  possession  un- 
til the  contract  was  signed.  On  November 
11th  the  plaintiff  drew  most  of  the  money  out 
of  the  bank.  Two  or  three  forms  of  a  con- 
tract were  drawn,  and  finally  the  (we  which 
was  executed,  on  November  15th.  Construed 
in  the  light  of  these  surroundings,  this  money 
which  the  pkilntlff  took  belonged  to  and  was 
a  part  of  the  business  done  under  the  name 
of  the  Boston  Branch  Grocery  Store,  as  much 
as  the  goods  in  the  store.  It  came  from  the 
sale  of  audi  goods,  and  was  intended  to  be 
nsed  in  purchasing  goods  for  the  store.  It 
was  a  part  of  the  capital  which  the  mother 
and  plaintiff  had  furnished  to  carry  on  the 
business.  By  conveying  to  the  defendants  all 
ills  interest  In  the  business  the  plaintiff  con- 
veyed all  his  right,  title,  and  interest  In  and 
to  this  money,  as  fully  as  he  did  to  the  goods 
on  hand  in  the  store.  It  is  immaterial  wheth- 
er the  plaintiff  and  his  brother  were  in  part- 
nership. A  grocery  btislness  had  been  creat- 
ed in  the  manner  Indicated,  and  it  is  not  ma- 
terial tn  the  construction  to  I>e  placed  on  the 
oontTBct  to  determine  the  exact  legal  status  of 
the  business,  and  the  rights  of  the  several  par- 
tics  interested  therein.  It  is  not  contended 
that  it  was  not  the  duty  of  the  court  to  con- 
«tme  the  contract.  It  correctly  construed  It 
as  conveying  this  money  which  came  from 
the  sale  of  goods  from  the  store.  It  would 
be  too  narrow  to  construe  the  word  "busi- 
ness" to  be  the  good  will  of  the  business,  as 
contended  by  the  counsel  for  the  plaintiff. 
The  good  will  of  a  business  is  not  the  busi- 
ness, bat  is  one  result  springing  out  of  it 
The  clrcnmstances  do  not  raise  any  latent  am- 
biguity, when  the  language  of  this  contract  Is 
applied  to  the  subject-matter  there'of.  The 
special  flndingB  of  the  jury  were  both  imma- 
terial to  the  determination  of  the  legal  rights 
3f  the  parties  nnder  the  contract.  But  they 
were  submitted  by  the  court  without  excep- 
clon.  to  determine  points  on  which  the  parties 
were  at  variance  in  their  testimony.    The  sec- 


ond finding  Is  inconsistent  with  the  general 
verdict  ordered  by  the  court  Whether, 
against  the  plaintiCTs  motion  to  set  aside  the 
verdict,  the  court  could  reject  this  special 
finding,  inconsistent  with  the  general  verdict 
ordered,  we  do  not  consider. 

2.  The  plaintiff  further  contends  that  the 
court  erred  in  ordering  a  verdict  for  the  de- 
fendants, for  that,  conceding  that  the  money 
taken  by  the  plaintiff  from  the  business  be- 
longed, by  the  terms  of  the  contract,  to  the 
defendants,  the  plaintiff  was  entitled  to  a 
Judgment  for  the  balance  due  him  under  the 
contract  The  action  is  covenant  broken.  The 
plea  is  that  the  Indenture  declared  on  is  not 
the  deed  of  the  defendants.  In  their  testi- 
mony the  defendants  concede  that  they  exe- 
cuted the  indenture.  They  also  concede  that 
they  have  received  all  the  property  conveyed 
except  the  money  taken  by  the  plaintiff  which 
belonged  to  the  business.  Its  amount  is  not 
determined.  The  defendants  at  one  time  of- 
fered to  pay  the  plaintiff  $75  as  the  balance 
due  him  under  the  contract.  The  testimony 
does  not  show  that  they  made  him  a  tender 
of  that  sum  of  money,  nor  is  a  tender  pleaded 
and  brought  Into  court  Neither  has  it  been 
determined,  if  made  and  kept  good  as  a  ten- 
der, whether  this  sum  is  sufficient  to  pay  the 
balance  due  the  plaintiff.  This  action  of  the 
court  cannot  be  sustained  on  the  ground  that 
the  defendants,  before  suit,  bad  made,  kept 
good,  and  brought  Into  court  for  the  plaintiff 
a  tender  sufficient  to  pay  him  the  balance 
due  under  the  contract.  The  exceptions  state 
that  the  defendants  offered  to  pay  the  plain- 
tiff such  a  sum  as  should  be  found  due  him, 
if  he  would  account  for  the  money  he  had 
taken  wliich  belonged  to  the  business  at  the 
time  of  the  sale.  This  offer  would  not  defeat 
the  plaintiff  from  recovering  such  balance  Ui 
this  suit  From  the  copy  of  the  charge  it  ap- 
pears that  the  court  made  this  ruling  upon  the 
ground  that  the  plaintiff  had  refused  to  ful- 
fill his  part  of  the  contract  by  claiming.  In 
good  faith,  that  the  money  belonging  to  the 
business  which  he  bad  taken  belonged  to  him, 
and  did  not  pass  to  the  defendants  by  the 
contract  The  covenants  of  the  parties  to  the 
contract  were,  in  part,  to  be  performed  by 
them  concurrently.  The  plaintiff  was  to  sur- 
render to  the  defendants  all  the  property  be- 
longing to  the  business  at  the  same  time  they 
were  to  pay  the  $476.  This  sum  was  not  the 
entire  consideration  for  his  covenant  to  sur- 
render to  them  all  the  property  and  assets 
belonging  to  the  business.  Tbey  were  also 
to  pay  and  save  him  bai-mless  from  all  debts 
and  UabUities  incurred  on  behalf  of  the  busi- 
ness. The  plaintiff  has  surrendered  to  the  de- 
fendants all  the  assets  of  the  business  except 
the  money  taken  by  him,  and  they  still  bold 
possession  of  the  same.  The  withholding  of 
this  money  was  a  breach  of  the  plaintiff's 
covenant,  but  the  damages  arising  therefrom 
were  definitely  ascertainable.  It  being  n 
breach  of  his  covenant  in  the  same  indenture 
on  which  he  had  brought  his  suit  the  defend- 
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ants  sWuld  recoup  the  damages  arising  to 
them  from  his  refusal  to  perform,  from  the 
contract  price,  to  recover  which  the  plaintiff 
brought  the  siilt  The  tendency  of  the  deci- 
sions of  this  and  other  courts  Is  to  hold  mu- 
tual coTenants  or  stipulations,  to  be  perform- 
ed concurrently  by  parties  to  a  contract,  as 
independent  rather  than  as  dependent,  and  to 
allow  a  recovery  by  a  party  who  has  partly 
but  not  fully  performed,  when  the  damages 
arising  from  his  nonperfomance  can  be  read- 
ily ascertained,  and,  by  reduction  or  recoup- 
ment, talien  from  the  amount  he  is  entitled  to 
receive  by  the  terms  of  the  contract  for  per- 
formance of  his  stipulation  or  covenant.  This 
subject  is  fully  considered  In  Booth  v.  Tyson, 
15  Vt  519.  After  stating  that  modem  deci- 
sions make  an  entire  fnlfiUment  requisite  to 
a  recovery  applicable  for  the  most  part  to 
contracts  for  labor,  the  doctrine  of  the  deci- 
sions summarized  and  adopted  is  thus  stated: 
"The  principle  of  these  cases  seems  to  be 
that,  although  the  contract  is  in  one  sense 
entire,  1.  e.  full  performance  on  the  part  of 
the  promisor  is  of  the  consideration  of  tiie 
contract,  yet,  If  it  contains,  neither  expressly 
or  by  strong  implication,  a  ccnditlon  of  fall 
performance  precedent  to  any  right  to  daim 
pay,  and  la  of  a  uniform  nature,  and  thus 
capable  of  just  apportionment,  tbe  court  will 
ccmslder  the  promises  Independent  and  appor- 
tionable,  and  suffer  a  recovery  for  part  per- 
formance, subject  to  the  deduction  of  what- 
ever damages  the  party  entitled  to  claim  full 
performance  may  have  sustained."  See,  also, 
Davenport  v.  Hubbard,  46  Vt.  200.  The  rule 
thus  stated  is  clearly  applicable  to  this  case. 
The  plaintiff  has  performed  a  substantial  part 
of  his  covenant  In  regard  to  the  sale  and 
delivery  of  the  assets  of  the  business.  Ths 
defendants  have  not  rescinded,  nor  offered  to 
rescind,  the  contract  because  of  his  failure  to 
fully  perform,  but  hold  the  property  delivered. 
His  failure  to  refund  the  money  which  he 
tooU  from  the  business,  and  the  damages  oc- 
casioned thereby,  are  readily  ascertainable, 
and  can  be  adjusted  in  reduction  of  the  sum 
to  which  the  plaintiff  is  entitled  by  the  de- 
fendants' covenant,  so  as  fully  to  compensate 
tbe  defendants  for  the  plaintiff's  failure  to 
fully  perform  his  covenant.  Hence,  while 
the  court  correctly  construed  the  contract  in 
suit  against  tbe  plaintiff,  he  was  still  entitled 
to  recover  to  much  of  the  stipulated  price  to 
be  paid  him  as  he  should  receive  under  tbe 
rule  already  stated,  and  the  court  erred  in 
directing  a  verdict  against  him.  Judgment  re- 
versed and  cause  remanded. 


RATHBUN  V.  NEW  YORK,  N.  H.  &  H.  B. 

CO. 
(Supreme  Court  of  Rhode  Island.    April  30, 1897.) 

RaILBOADS  —  BlOHT  OF  W*T  —  COXaTROCTION  OF 

CrOSBINOS— BlBBMENT  RUXNINO  WITH  IiAND 

— EsTOPPrL. 

1.  A  claim  by  a  railroad  company  that  it  has 
paid  for  the  whole  of  a  strip  which  separated 


portions  of  a  tract,  and  was  tlierefore  entitled 
to  it,  free  from  any  right  to  crossings,  is  untea- 
able  where  the  award  of  damages  was  expressly 
based  on  tbe  construction  and  maintenance  of 
crossings  at  particular  places,  and  crossings  had 
been  constructed  and  used  for  60  years. 

2.  Wh«re  tbe  sward  in  proceedings  to  condemn, 
for  a  railroad  right  of  way,  a  strip  extending 
tlirough  a  tract  of  land  belonging  to  plaintiff's 
grantor,  proceeded  on  the  theory  that  crossings 
should  be  made  at  particular  places,  and  the 
compaiiy  congtructe(f  a  crossing  for  the  benefit  of 
such  grantor,  the  easement  passed  to  plaintiff,  as 
grantee  of  a  portion  of  the  tract  situated  wholly 
on  one  side  of  the  right  of  way. 

8.  Where  a  railroad  company  pcocnres  a  re- 
daction of  damages  by  agreeing  to  construct  a 
crossing,  and  continues  to  maintain  it  after  the 
land  has  been  conveyed,  with  knowledge  of  the 
conveyance,  it  is  estopped  to  claim  tluit  tlie 
grantee  is  not  entitled  to  the  crossing. 

Action  by  Thomas  W.  D.  RAthbun  s.galnst 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.     Judgment  for  plaintiff. 

Walter  B.  Vincent  and  Dexter  B.  Potter, 
for  plnlntlff.  Nathan  F.  Dixon  and  John  W. 
Sweeney,  for  defendant. 

SnNESS,  J.  1*6  New  York,  Providence  & 
Boston  Railroad  Company  located  its  road 
through  the  land  of  Martha  Greene,  In  North 
Kingstown,  building  an  embankment  for  its 
roadbed,  which  separated  the  land  Into  two 
parts.  Upon  the  complaint  of  Mrs.  Greene  a 
bridge  was  put  In  for  a  passway  between  the 
two  parts.  The  building  of  the  road  Ijegan  in 
1834,  and  trains  were  running  in  1837.  Tbe 
date  and  circumstances  when  the  bridge  wai! 
put  in  do  not  further  appear,  but  we  do  not 
think  that  they  are  material.  Tbe  commis- 
sioners to  estimate  damages  caused  by  tbe 
layout  awarded  $700  to  Mrs.  Greene,  and 
stated  in  their  report  that  it  "included  the 
damages  for  the  inconvenience  which  the 
several  landowners  would  be  put  to  In  con- 
sequence of  being  confined  to  particular  pla- 
ces in.  passing  over  the  railroad";  but  they 
did  not  report  how  the  passway  should  be 
constructed,  leaving  that  to  a  subsequent  re- 
port, if  the  parties  should  not  agree.  Tbe 
award,  therefore,  under  this  report,  is  for 
land  taken,  and  for  the  damage  arising  from 
the  separation  of  the  parcels  with  passw^ys 
at  particular  places.  Upon  the  appeal  of  the 
railroad  company,  the  award  was  rednced. 
presumably  on  the  same  basis,  since  nothing 
Is  changed  by  tbe  verdict  except  the  amount 
to  be  awarded. 

The  defendant  claims  that  the  passway 
was  put  in  simply  as  an  accommodation,  and 
that  as  Mrs.  Greene  wAi  her  land  In  parcels, 
and  this  plaintiff  bought  land  only  on  one 
side  of  the  track,  tbe  severance  of  the  title 
terminated  the  right  to  a  passway,  even  if  it 
be  assumed  that  It  existed  before.  The  de- 
fendant also  claims  that,  having  condemned 
and  paid  for  the  land,  it  is  to  be  presumed 
that  it  has  paid  for  the  whole  land,  free  from 
any  right  of  way  across  it.  We  do  not  see 
how  this  can  1>e  so,  in  view  of  tbe  statement 
in  the  report  of  the  commissioners  tbat  the 
award  made  was  to  include  passways  at  par- 
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ticolar  placea,  coupled  wttb  the  fact  that  a 
passway  was  then  irat  in  at  this  place,  which 
taaa  been  used  for  60  yean.  If,  then,  she  was 
not  paid  for  the  complete  severance  of  her 
estate,  she  had  a  right  to  the  paasway.  We 
next  ask,  was  that  right  confined  to  her,  flo 
Uiat  upon  sale  of  her  land,  her  grantees 
woold  have  no  easement  of  way?  The  right 
■iit  way  was  supposed  to  have  been  contlnaed 
to  all  purchasers  from  Mrs.  Oreene,  by  grant 
or  reservation  In  the  deeds.  There  can  be  no 
doubt  that  the  purchasers  supposed  that  the 
passway  continued  for  their  beneiftt.  Now,  if 
It  does  not,  let  ns  see  what  the  result  is.  She 
bas  been  i>ald  for  a  strip  through  h»  land, 
with  the  two  parts  connected  by  a  paasway. 
From  either  side  there  Is  access  to  the  other, 
and  her  damages  are  assessed  accordingly. 
In  time,  she  wants  to  sell  the  land  on  one 
side.  Now,  if  on  that  severance  the  passway 
ceases,  then  her  land  is  cut  off  by  itself,  and 
po.<isibly  wHh  no  other  way  to  get  to  or  ftom  it. 
It  is  worthless.  It  is  practically  condemned  as 
much  as  the  land  within  the  layout,  but  this 
'damage  bas  not  been  paid  for.  It  would 
be  most  Inequitable  to  award  damages  upon 
the  assumption  of  a  way  to  and  from  a  piece 
of  land,  and  then,  when  it  comes  to  selling  It, 
Kay  that  there  is  none.  The  loss  and  dam- 
age, for  which  no  award  had  been  made  to  the 
owner,  would  come  then.  But,  if  she  can  sell 
It  with  the  right  of  the  passway,  she  sells  in 
accordance  with  the  terms  of  the  award  and 
the  plain  Intent  at  the  time.  She  gets  the 
value  of  her  land,  because  it  is  accessible. 
But,  if  she  has  the  right  to  seU  It  with  the 
passway,  of  cotunse  the  purchaser  must  have 
the  right  to  its  continuance;  otherwise,  he  is 
made  to  suffer  the  damage  without  compensa- 
tion. In  3  EUiott,  K.  R.  S  1149,  it  is  said: 
""And  where  the  railway  company  which  has 
pat  In  a  crossing,  in  compliance  with  an 
agreement  between  itself  and  an  adjoining 
landowner,  continues  to  maintain  the  cross- 
ing after  the  landowner  has  conveyed  it  to 
another,  it  may  estop  itself  to  claim  that  the 
labsequent  grantee  Is  not  entitled  to  the  cross- 
ing." We  regret  to  find  that  the  case  cited  | 
(Stewart  v.  Railway  Oo.,  89  Mich.  315,  50  N. 
W.  852)  does  not  fully  warrant  the  proposi- 
tion, but,  nevertheless,  we  consider  it  sonnd 
In  principle,  and  we  adc^t  it.  It  must  be  so, 
wl^tber  the  land  is  sold  as  a  whole  to  one 
person  or  In  parcels  to  different  persons.  Un- 
less the  right  of  way  goes  with  the  land,  the 
lojustice  which  we  have  pointed  out  is  lia- 
ble to  occur.  Stewart  v.  Railway  Co.,  sim- 
ply decides  that  if  a  railroad  company  main- 
tains a  crossing,  when  it  is  not  bound  to  do 
so,  it  must  still  use  ordinary  care  to  prevent 
damage  to  those  who  accept  the  invitation  to 
nse  it  A  more  pei;tinent  authority  referred 
to  in  the  same  section  is  Swan  v.  Railway  C!o., 
T2  Iowa,  050,31  N.W. 457,  where  it  is  held  that 
the  purchaser  of  a  railroad  is  charged  with 
aotlce  of  the  rights  of  landowners  to  private 
nosslngs,  in  use,  whether  under  oral  con- 
tract or  otherwise,  and  cannot  interfere  to 


deatroy  or  impair  aneh  rights.  See,  also.  Bail- 
way  Oo.  T.  Dlmlck,  144  HI  628,  32  N.  E.  291. 
If  the  purchaser  of  a  railroad  is  dtarged  with 
notice  of  an  apparent  easement,  which  would 
affect  the  defendant  In  this  case,  by  parity  of 
reasoning  the  purchaser  of  land  which  such 
an  easement  serves  Is  entitled  to  take  notice 
of  its  existence,  and  his  p«rdiaae  ander  such 
circmnstances  is  the  ground  of  estoppel  on 
the  part  of  the  railroad  company.  The  com- 
pany, having  had  the  benefit  of  t«duced  dam- 
ages by  reason  of  a  passway  between  the  two 
parc^  of  land,  have  no  right,  upon  a  sev- 
erance of  title,  to  impose  a  new  damage  to 
one  of  the  parcels  by  catting  off  a  way  to  and 
from  it,  which  Is  preserved  by  deed  tlirough 
the  other  parcel.  We  do  not  think,  there- 
fore, that  the  verdict  was  against  the  evi- 
dence. It  is  suggested  in  the  defeodaat's 
brief  that  the  damages  were  excessive,  but 
this  cause  is  not  alleged  in  the  petltloo  for  a 
new  trial. 


MARSHALL  v.  PERKINS. 

(Supreme  Court  of  Rhode  Island.    April  17, 

1897.) 

Husband  and  Wife— Loan  to  Wira  fob 

Nkckssarirs. 
A  husband  is  not  liable  to  one  who  loaned 
money  to  his  wife  for  the  purchase  of  necessa- 
ries, unless  the  lender  furnished  the  necessaries, 
or  saw  that  the  money  was  laid  out  in  their  pur- 
chase. 

Exceptions  from  court  of  conamon  pleas, 
Pi-ovidence  county. 

Action  by  Leander  O.  Marshall  against 
George  W.  Perkins.  There  was  a  judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial  defendant  excepts.  New  trial 
granted. 

Page  &  Owen,  for  pl^ntfff.  David  S.  Bak- 
er, for  defendant. 

PER  CURIAM.  The  court  is  of  opinion 
that  the  defendant  is  entitled  to  a  new  trial 
upon  exception  to  the  refusal  of  the  third  re- 
quest for  instruction  to  the  Jury,  viz.:  "That 
he  is  in.  no  case  liable  for  money  loaned  to 
the  wife,  even  though  It  be  to  purchase  nec- 
essaries." In  QUI  V.  Read,  6  R.  I.  343. 
Ames,  C.  J.,  said:  "It  Is  old  law  that  neither 
a  wife  nor  an  infant  has  credit  to  borrow 
money,  the  credit  being  for  necessaries,  and 
not  for  money  to  buy  them  with,  which  may 
be  misapplied.  If,  indeed,  the  lender  lays 
oat  the  money,  or  sees  it  laid  out  for  neces- 
saries, he  may  charge  them  as  provided  by 
himself,  and  thus  the  application  of  the  loan 
is  left,  as  it  should  be,  at  his  peril.  If,  as 
we  understand  the  bill  of  exceptions,  the 
money  was  furnished  by  the  plaintiff  directly 
to  the  wife,  and  there  was  no  evidence  that 
the  same  was  applied  by  her  to  the  purchase 
of  necessaries,  which  the  plaintiff  charged, 
as  he  might,  as  furnished  by  himself,  the 
ruling  as  to  these  items  was  erroneous." 
The  court  is  of  the  opinion  that  that  case  Is 
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not  Bubstantlally  different  from  the  present. 
The  credit  which  the  law  recognizes  is  for 
necessaries,  and  not  for  money  to  buy  them 
with,  whldi  may  be  misapplied.  The  present 
case  does  not  show  that  the  plaintiff  either 
furnished  the  necessaries  or  saw  that  the 
money  advanced  was  laid  ont  for  necessaries, 
and  hence  he  Is  not  within  the  rule.  If  the 
testimony  of  the  wife  alone  that  the  mcmey 
was  laid  out  for  necessaries  should  be  aeld  to 
be  sufficient,  It  would  open  the  door  to  the 
liability  for  misapplication,  which  it  Is  the 
purpose  of  the  rule  to  prevent.  New  trial 
granted,  and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 


O'BRISN  v.  MAYOR,  ETC.,  OP  CITY  OP 
PAWTUCKBT.  > 
(Supreme  Court  of  Rhode  Island.    April  28, 
1897.) 

CSBTIORABt— PkOVINCB  OV    WrIT — RkVIEWIKO 
EVIDBNOB. 

On  certiorari  to  the  board  of  aldermen  to 
review  a  dedaion  dismissing  a  policeman,  the 
court  will  not  review  the  admission  of  hearsay 
evidence,  where  other  competent  testimony  was 
introduced,  since  the  purpose  of  the  writ  is 
merely  to  correct  errors  of  law,  and  it  will  be 
presumed  that  the  evidence  offered  in  support  of 
the  charges  was  sufficient  to  authorize  the  action 
of  the  board. 

Certiorari  by  John  O'Brien  to  review  the 
decision  of  the  mayor  and  aldermen  of  Paw- 
tuclnet  dismissing  him  from  his  office  as  po- 
liceman.    Writ  quashed. 

Hugh  J.  Carroll,  for  petitioner.  James  L. 
Jenks,  for  respondents. 

PBR  CURIAM.  I'he  petitioner  alleges  that 
the  respondents  permitted  hearsay  testimony 
to  be  introduced  at  the  trial  of  the  charges 
of  misconduct  preferred  against  him  in  Us 
capacity  as  a  police  officer  of  the  city  of  Paw- 
tudcet,  and  he  therefore  alleges  that  the  pro- 
ceeding against  him  was  Illegal,  and  prays 
that  it  may  be  quashed.  The  return  to  the 
writ,  which  has  been  issued,  shows  that  the 
charges  were  duly  preferred  in  writing;  that 
they  were  first  investigated  by  the  committee 
on  police  and  licenses,  of  the  board  of  alder- 
men, which  committee  reported  that  said 
charges  and  the  evidence  thereof  were  of  a 
character  which  called  for  an  Investigation 
by  the  entire  board,  and  thereupon  the  mat- 
ter was  duly  referred  to  said  board.  It  also 
appears  that,  after  due  notice  of  said  char- 
ges and  of  the  time  and  place  fixed  for  the 
hearing  thereof,  a  trial  was  had;  that  sworn 
testimony  was  adduced  on  both  sides,  the  pe- 
titioner being  present  with  counsel;  and  that 
the  board  of  aldermen  after  said  hearing  duly 
adjudged  that  said  charges  were  proved,  and 
thereupon  voted  that  he  be  dismissed  from 
office.  And,  while  It  does  appear  from  said 
return  that  hearsay  testimony  was  intro- 
duced against  the  protest  of  petitioner,  yet 
it  also  appears  that  other  testimony  was  of- 

1  Por  opinion  on  reargument,  see  37  Atl.  530. 


fered,  so  that,  even  admitting  that  the  hear- 
say testimony  was  not  legally  admissible,  as 
it  clearly  was  not,  yet  it  does  not  appear 
from  the  record  that  no  competent  testimony 
was  introduced.  Moreover,  as  this  court  has 
repeatedly  held,  the  purpose  of  certiorari  is  to 
correct  errors  of  law,  and  not  to  review  find- 
ings of  fact.  Smith  v.  Town  of  Burrlllville. 
Index,  QQ.,  57,  31  Atl.  578.  And  therefor.-, 
even  If  the  evidence  submitted  was  before  us, 
which  It  is  not,  we  could  not  review  the  same, 
no  question  of  jurisdiction  being  raised.  It 
is  to  be  presumed,  therefore,  that  the  evi- 
dence offered  In  support  of  the  charges  pre- 
ferred was  sufficient  to  warrant  the  action  of 
the  board  of  aldermen  In  discharging  the  pe- 
titio&er.  And,  as  said  board  had  full  Jurisdic- 
tion in  the  premises  (Pub.  Laws  R.  I.  c.  608, 
passed  May  28,  1886)  this  court  cannot  re- 
view their  action.  Starr  v.  Trustees  of  Roch- 
ester, 6  Wend.  564;  Hamilton  v.  Harwood, 
113  111.  154;  4  Bnc.  PI.  &  Prac.  254,  265,  and 
cases  cited.    The  writ  is  therefore  quashed. 


LAKE  et  al.  v.  WEAVER. 

(Supreme  Court  of  Rhode  Island.    April  21, 
1807.) 

Ckoss-Exahination— Tbiai.  —  Rbceptiox  of  Evi- 
dence. 

1.  Where  a  witness  who  Iiad  been  employed  by 
his  father  In  his  business  for  a  number  of  years, 
and  had  succeeded  to  the  business  on  his  father's^ 
death,  testified  from  his  general  knowledge  as 
to  the  income  received  from  the  business  by  his 
father,  it  was  not  error  to  exclude  questions  on 
cross-examination  as  to  tiis  own  income  from  the 
busiuess;  it  appearing  that  he  had  made  changes 
in  the  business  and  in  the  prices  charged. 

2.  Misconduct  of  parties  during  the  examina- 
tion of  witnesses  before  a  Jury  is  not  ground  for 
a  new  trial  where  the  trial  judge,  on  his  attention 
being  called  to  it,  promptly  ordered  it  stopped. 
and  threatened  to  publicly  reprimand  the  of- 
fending parties  in  case  it  was  repeated. 

3.  Permitting  the  Introduction  of  evidence  aft- 
er a  case  has  been  closed  and  the  argument  be^ 
gun  is  within  the  discretion  of  the  court,  and  its 
exclusion  is  not  ground  for  reversal  where  the 
evidence  offered  was  merely  cumulative. 

Action  by  Catherine  E.  Lake  and  others 
against  Mary  F.  Weaver,  executrix,  contest- 
ing the  validity  of  a  will.  Verdict  for  con- 
testants, and  proponents  petition  for  a  new 
trial  on  exceptions.     Petition  denied. 

Albert  A.  Baker,  for  appellants.  Irving 
Champlln  and  J.  O.  Quinn,  for  appellees. 

PBR  CURIAM.  We  have  examined  the 
Tolumlnous  record  of  the  evidence  submitted 
to  the  Jury  In  this  case,  and,  while  It  ap- 
pears that  the  evidence  is  quite  conflicting, 
yet  we  cannot  say  that  it  is  not  sufficient 
to  sustain  the  verdict.  ■  It  Is  not  strange, 
especially  in  will  cases,  where  family  differ- 
ences play  an  Important  part,  and  strong 
passions  are  excited,  that  the  testlmouy 
should  be  conflicting,  and  more  or  less  of 
a  partisan  character.  It  is  noticeable,  also, 
that  persons  called  as  experts,  touching  the 
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mental  capacity  of  a  testator,  in  such  cases, 
are  usually  far  from  being  in  accord  in  re- 
lation to  this  question;  and  the  evidence 
libows  them  to  hare  been  so  in  this  case. 
Tbe  question  as  to  the  testamentary  capaci- 
ty of  tlie  deceased,  therefore,  was  peculiar- 
ly one  for  the  determination  of  the  Jury. 
The  case  was  tried  at  great  length,  and 
with  tliat  high  degree  of  diligence  and  thor- 
oughness which  are  well-known  characterisr 
tics  of  the  counsel  both  for  the  proponents 
and  also  for  the  contestants;  the  Jury  evi- 
deDtlr  had  every  possible  means  of  becom- 
ing acquainted  with  the  mental  condition  of 
tbe  testator,  practically  his  whole  life  for 
many  years  next  before  his  death  having 
been  placed  before  them  in  review.  They 
saw  and  heard  the  witnesses,  and  were  in 
tbe  best  possible  position  to  form  an  intelli- 
gent Judgment  as  to  their  credibility,  and 
also  as  to  the  question  at  issue.  They  have 
found  that  the  instrument  in  question  is  not 
the  will  and  testament  of  Albert  Weaver, 
deceased,  and  there  is  evidence  sufficient  to 
sustain  this  finding. 

The  petitioners  allege  that  the  comrt  erred 
in  ruling  out  certain  questions  in  cross-ex- 
amination of  Charles  H.  Weaver,  to  show  a 
comparison  between  the  income  of  said 
Charles,  who  was  a  son  of  tbe  deceased,  and 
that  of  his  father,  in  the  teaming  business,— 
particularly  that  part  of  it  Itnown  as  tbe 
"string-team  business."  It  appeared  from 
the  testimony  of  said  Charles,  a  witness  pro- 
duced by  the  contestants,  that  the  deceased 
Iiad  long  been  in  the  teaming  business;  that 
said  witness  had  been  in  his  employ  in  one 
branch  of  tliat  business  for  many  years, 
and  np  to  the  date  of  his  father's  death; 
that  it  was  a  very  profitable  business;  and 
tliat  witness  luiew  in  a  general  way  the 
amount  of  income  derived  therefrom  by  his 
father,  although  he  had  nothing  to  do  with 
(be  financial  part  thereof,  or  with  the  lieep- 
ing  of  tbe  books.  It  also  appeared  that  said 
Charles  succeeded  to  his  father's  business 
upon  the  death  of  the  latter.  In  view  of  the 
fact  that  proponents  had  denied  that  the 
profits  of  the  business  were  anything  like  the 
estimate  put  thereon  by  Charles,  and  had 
offered  testimony  that  little  or  no  profit  was 
realized  therefrom  for  several  years  before 
the  death  of  the  testator,  the  witness  was 
asked  in  cross-examination  as  to  the  amount 
of  his  business,  and  whether  he  did  not  do 
more  than  his  father,  for  the  purpose  of 
making  a  comparison  between  their  respec- 
tive incomes.  The  question  was  objected 
to,  mied  out,  and  an  exception  taken.  Coun- 
sel contends  that  the  question  was  perti- 
nent, as  the  comparison  asked  for  would 
have  shown  that  the  testimony  of  the  wit- 
ness was  either  true  or  false.  He  also  con- 
tends that  the  qnestion  should  have  been  al- 
lowed for  tbe  purpose  of  impeaching  the  tes- 
timony of  the  witness,  if  for  no  other  pur- 
pose. We  think  the  evidence  offered  was 
both  too  remote  and  too  uncertain  to  have 


any  material  bearing  upon  tbe  case.  The 
witness  had  testified  that  he  had  materially 
reduced  his  prices  for  teaming  since  the 
death  of  his  father,  and  that  he  had  not 
carried  on  the  same  Identical  business  that 
his  father  had  carried  on;  and  it  also  ap- 
peared, for  other  reasons,  that  the  compari- 
son called  for  could  not  have  thrown  any 
light  ui>on  the  question  at  issue.  Nor  do 
we  see,  In  the  circumstances  which  appeared 
in  his  testimony  taken  as  a  whole,  that  any 
comparison  which  he  could  have  made 
would  have  tended  In  any  appreciable  de- 
gree to  Impeach  his  testimony.  The  excep- 
tion is  therefore  overruled. 

The  petitioners  allege  that  they  did  not 
have  a  fair  and  Impartial  trial,  in  that  cer- 
tain witnesses  called  by  -the  contestants 
were  prompted,  while  on  the  witness  stand, 
in  the  giving  of  their  testimony,  by  signals 
and  other  devices  from  certain  of  the  con- 
testants, and  particularly  from  Mrs.  Lake 
and  Mrs.  Corla.  In  order  to  constitute  any 
misconduct  of  this  sort  a  ground  for  new 
trial,  it  must  appear  that  it  was  called  to 
the  attention  of  the  presiding  Justice  at  the 
trial  before  the  Jury,  and  that  he  neglected 
to  correct  It.  In  this  case  the  record  shows 
that  the  objectionable  conduct  was  repeatedly 
called  to  the  attention  of  the  presiding  Jus- 
tice; that  he  warned  the  witnesses,  through 
their  counsel,  to  desist,  and  finally  threat- 
ened to  publicly  reprimand  them  If  their 
misconduct  continued.  In  these  circumstan- 
ces, it  cannot  be  fairly  inferred  that  such 
misconduct  was  prejudicial  to  the  rights  of 
the  proponents,  and  hence  there  is  no  le- 
gitimate ground  for  complaint  on  account 
thereof. 

Petitioners  also  allege  that  they  did  not 
have  a  fair  and  Impartial  trial,  in  that  Emily 
H.  Lucas,  one  of  the  contestants,  testified 
in  rebuttal  to  the  effect  that  she  was  blind, 
and  was  being  treated  therefor  in  a  New 
York  hospital,  which  testimony  was  corrob- 
orated by  other  witnesses;  that  this  testi- 
mony was  adduced  at  so  late  a  period  in  the 
trial  that  petitioners  did  not  have  sufticient 
time  and  opportunity  to  fully  contradict  the 
same;  and  that,  during  the  arguments  of 
counsel,  petitioners  offered  in  evidence  cer- 
tain letters,  then  Just  discovered,  written  by 
said  Bmily  while  in  New  York,  for  the  pur- 
pose of  showing  that  she  was  not  blind,  but 
the  court  declined  to  permit  them  to  be  sub- 
mitted In  evidence,  on  the  ground  that  It 
was  too  late.  The  record  does  not  show 
that  any  exception  was  taken  to  this  ruling, 
and  hence  it  cannot  properly  be  urged  as  a 
ground  for  new  trial.  But,  even  If  It  had 
been  duly  excepted  to,  we  do  not  think  It 
was  of  sufficient  Importance  to  be  a  ground 
for  new  trial.  Moreover,  it  was  clearly 
within  the  discretion  of  the  trial  court 
whether,  after  the  evidence  had  been  closed 
and  the  arguments  of  counsel  had  begun, 
the  case  should  be  reopened  to  admit  further 
testimony,  and  more  especially  when  such 
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testimony  was  merely  cnmulatlye  In  Its 
character.  Tbe  petition  la  therefore  denied, 
and  the  case  remitted  to  the  common  pleas 
division,  with  direction  to  enter  Judgment 
on  the  verdict. 


GROSVBNOB  et  al.  t.  FLINT  et  aL 

(Supreme  Court  of  Rhode  Island.    April  17, 

1897.) 

EQUITT  —  JORISDIOTION  —  FlZINO    RKNTAL  DMOER 

LSABB — Speoifio   Pebfokmancb — Faildrb 
OP  Akbitkation. 

1.  A  conrt  of  equity  has  jurisdiction  to  appraise 
the  rent  to  become  due  under  a  lease  for  an  en- 
suing pnrt  of  the  term,  where  an  arbitration  as 
to  the  amount  of  such  rent,  provided  for  by  the 
lease,  has  failed. 

2.  A  provision  In  a  lease  for  a  term  of  years 
that  every  five  yean  the  rent  for  the  ensuing 
five  years  shall  be  fixed  by  three  appraisers,  one 
to  he  selected  by  each  party,  and  the  third  by 
such  two,  is  an  agreement  to  arbitrate,  and  will 
not  be  specifically  enforced. 

3.  Where  one  of  two  arbitrators,  who  were 
empowered  to  select  a  third,  was  governed  as  to 
such  selection  entirely  by  the  wishes  and  in- 
etructions  of  one  of  the  parties,  and,  without 
other  reason,  refused  to  agree  to  any  one  of  sev- 
eral competent  and  disinterested  men  proposed 
by  his  associate,  there  is  a  failure  of  the  arbi- 
tration, which  authorizes  the  other  party  to  re- 
sort to  the  courts. 

Bill  by  William  Grosvenor  and  others 
ai^alnst  Henry  8.  Flint  and  others.  Heard 
on  blU,  answer,  replication,  and  proofs.  De- 
cree for  complainants. 

Samuel  Norrls,  Jr.,  for  complainants. 
James  M.  Ripley  and  John  D.  Thurston,  for 

respondents. 

TILLINOHAST,  J.  This  bill  Is  based  up- 
on the  alleged  nonperformance  by  the  re- 
spondents of  a  covenant  In  a  lease  held  by 
them  at  certain  premises  owned  by  the  com- 
plainants. The  lease  was  given  September 
11,  1870,  and  was  to  ran  for  the  term  of  80 
years.  The  covenant  In  question  Is  as  fol- 
lows, TlE.:  The  lessees  agree  to  pay  rent 
therefor  "yearly  and  every  year  daring  the 
first  five  years  of  said  term  the  sum  of  six 
thousand  dollars,  and  during  the  subsequent 
years  of  said  term  such  sums  as  may  be 
agreed  on  or  otherwise  fixed  under  tbe  pro- 
visions hereinafter  contained,  said  rent  to 
be  payable  quarterly  In  equal  installments 
on  tbe  eleventh  days  of  December,  March, 
June,  and  September  In  each  year  during 
said  term.  And  it  Is  agreed  between  said 
parties  that,  at  or  about  the  expiration  of 
each  (except  the  last)  period  of  five  years  of 
said  term,  the  rent  of  said  demised  premises 
for  the  thea.  next  ensuing  period  of  five 
years  shall  be  fixed  by  the  award  In  writ- 
ing of  any  two  of  three  disinterested  mm 
to  be  chosen  In  writing,— one  by  said  par- 
ties of  the  first  part,  their  heirs  or  assigns, 
one  by  said  parties  of  the  second  part,  their 
executors,  administrators,  or  assigns,  and 
tbe  third  by  the  two  so  chosen;  and  in  case 
either  party  shall  neglect,  for  thirty  days 


after  being  requested  In  writing  by  the  oth- 
er party  so  to  do,  to  choose  an  appraiser 
In  manner  aforesaid,  it  rtiall  be  lawful  for 
such  other  party  to  choose  two  of  said  ap- 
praisers, and  the  two  so  <diosen  the  third, 
and  the  award  of  either  two  of  the  three.  In 
either  manner  chosen,  shall  oe  final  and 
c<Micluslve."  The  bill  sets  out.  In  substance, 
that,  at  the  expiration  of  eacb  of  tbe  first 
four  periods  of  five  years  after  the  date  of 
said  lease,  the  rent  for  the  then  next  ensuing 
period  was  duly  fixed  by  appraisers  chosen 
In  accordance  wltli  the  provision  above 
quoted,  but  that  at  the  expiration  of  the 
fifth  period,  viz.  September  28,  1895,  the  re- 
spondents neglected  and  refused  to  comply 
with  said  provision,  by  neglecting  to  choose 
an  appraiser  within  30  days  after  the  com- 
plainants had  made  choice  <rf  one,  viz.  Hen- 
ry C.  Cranston,  and  had  glv«n  due  notice 
thereof  to  the  respondents,  but  that,  shortly 
after  tbe  expiration  of  said  30  days,  tbe  re- 
spondents notified  the  complainants  tbat 
they  bad  chosen  Sylvanus  N.  Lewis  as  an  ap- 
praiser; that,  pending  an  attempt  to  agree 
on  a  third  appraiser,  said  Cranston  died; 
whereupon  the  complainants  chose  Addison 
Q.  Fisher  as  an  appraiser,  in  place  of  said 
Cranston,  deceased,  and  notified  the  re- 
spondents thereof;  that  thereafterwardu,  aft- 
er unsuccessful  efforts  on  the  part  of  Flshor 
and  Lewis  to  agree  on  a  third  man,  Fisb^- 
named  six  suitable  business  men  of  Provi- 
dence, from  whom  Lewis  had  the  privilege 
of  selecting  one,  but  that  he  rejected  ttaem 
all,  and  without  any  good  reason  therefor, 
and  insisted  that  the  respondents  should 
have  a  third  man  of  their  own  choice.  In 
view  of  these  allegations,  the  bill  charfscs 
tbat  Lewis,  acting  In  behalf  and  under  the 
direction  of  the  respondents,  has  been  en- 
deavoring to  prevent  the  selection  of  a  disin- 
terested and  suitable  person  as  third  aiv 
pralser,  and  to  procure  the  selection  of  some 
unsuitable  person  for  that  position,  with  a 
view  to  an  unfair  appraisal  of  said  rent. 
The  bill  prays  that  It  may  be  ascertained,  by 
reference  to  a  master,  or  in  such  other  way 
as  the  court  may  deem  proper,  what  Is  a 
fair  and  reasonable  rent  for  said  estate. 
and  for  other  relief.  The  answer  denies  the 
allegations  aforesaid  In  so  far  as  they  charge 
any  misconduct  or  unfairness  on  the  part 
of  the  reep<mdents,  and  on  the  part  of  said 
Lewis,  In  the  premises,  and  avers  that  said 
Lewis  suggested  the  names  of  several  prom- 
inent business  men  who  were  disinterest- 
ed, and  that  said  Fisher  declined  to  ac- 
cept any  one  of  them  as  a  third  appraiser. 
It  also  sets  up,  as  a  matter  of  law,  that  the 
court  has  no  jurisdiction  to  appraise  said 
rent  through  Its  master.  The  case  is  be- 
fore us  on  bill,  answer,  replication,  and 
proof. 

The  case  presents  two  questions  for  de- 
cision, vie.:  (1)  Whether  the  court,  by  a 
master,  or  otherwise,  can  appraise  the  rent 
payable  to  the  complainants,  If  the  arbitra- 
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tfcm  provided  for  in  tile  leaM  bu  failed; 
and  (2)  whether,  as  a  matter  of  fact,  the  ar- 
bitratl<«  has  failed. 

In  answer  to  the  first  questieii,  we  think 
It  is  (dear  that  the  court  has  Jurisdiction  to 
do,  either  directly  or  by  its  master,  what 
tbe  appraisers  or  arbitrators  could  have  done 
under  said  provision  of  tbe  lease.  If  it  is 
shown  that  the  arbitration  has  in  fact  fail- 
ed. And  refusal  to  agree  to  a  third  man 
constitutes  such  a  failure.  Brock  v.  Insur- 
ance Co.  (Mich.)  61  N.  W.  67;  Insurance  Go. 
T.  Bishop  154  111.  0,  39  N.  B.  11Q2;  Brown  t. 
Harper.  54  Iowa,  &46,  6  N.  W.  T47;  Watson 
T.  Duke  of  Northumberland,  U  Ves.  153. 
The  covenant  to  appraise  the  rent  does  not 
stand  alone,  but  is  merely  a  subsidHiry  part 
of  the  lease  in  question;  that  is  to  say,  the 
manner  of  determining  the  amount  of  rent 
to  be  paid  is  a  matter  of  form,  rather  than 
of  sulwtanee.  And  if  it  appears  that  this 
question  cannot  be  determined  In  tbe  man- 
ner provided  for  in  the  lease,  by  reason  of 
the  refusal  of  one  party  to  the  contract  to 
do  what  in  equity  he  ought  to  do,  tbe  court 
will  determine  It,  upon  the  applicaU(m  of 
tbe  other.  Substantially  the  same  rule  was 
adopted  by  this  court  in  Town  of  Bristol  v. 
Brifctol  &  W.  Waterworks,  Index  SS,  10,  36 
AIL  884.  If  the  lessors  are  without  fault  in 
the  premises,  and  It  Is  by  reason  of  tbe  fault 
of  the  lessees  that  the  agreement  to  arbi- 
trate has  become  inoperative,  it  is  clear  tbat 
the  former  must  have  a  remedy  for  the 
wrong  and  injury  thereby  sustained.  In- 
deed,  it  has  frequently  been  held  that  a  fail- 
ore  by  arbitrators  to  agree  on  an  umpire  is 
a  snffldmt  ground  for  holding  that  an  ar- 
bitration has  proved  abortive,  without  ref- 
erence to  any  responsibility  on  the  part  of 
the  part7  whose  arbitrator  was  at  fault. 
Bisbop  V.  Insurance  Co.,  130  N.  Y.  488,  49.1, 
2»  N.  B.  844;  Lowe  v.  Brown,  22  Ohio  8t 
463;  Cfaeslyn  v.  Dalby,  2  Xounge  &  O.  170. 
That  the  specific  performance  of  an  agree- 
ment like  tbe  one  in  question  cannot  be  de- 
creed seems  to  be  pretty  generally  held,  such 
an  agreement  not  being  simply  a  covenant 
to  renew  at  a  fair  valuation,  but  being  in 
effect  an  agreement  to  arbitrate,  and  that 
equity  will  not  spedflcally  enforce  such 
agreements.  Greason  v.  Ketdtas,  17  N.  T. 
491,  and  cases  cited;  Hopkins  v.  Oilman,  22 
Wis.  476;  Tobey  v.  Bristol,  3  Story,  800, 
Fed.  Cas.  No.  14,066;  22  Am.  &  Kng.  Enc. 
Law.  1000,  and  cases  dted  in  note  4;  Wat. 
Spec.  Perf.  |  44. 

If  it  be  snggeeted  that  the  lessors  have  a 
remedy  at  law  against  the  lessees  for  danv- 
agee  occasioned  by  the  breach  of  the  cove- 
nant to  arbitrate,  it  Is  sufficient  to  reply 
that  this  remedy  Is  neither  an  adequate  rem- 
edy. Bor  Is  it  tbe  only  remedy  in  a  case  of 
this  sort.  If  the  allegations  of  the  bill  are 
sdstaised  by  tbe  evidence,  the  lessors  have 
the  right  to  say  to  the  lessees:  "You  hold  a 
lease  ot  tbe  premises  in  question  for  thirty 
years.  Yob  have  agreed  to  submit  the  qiie»' 
37  A.— 20 


tlon  of  tbe  amount  of  rent  to  be  paid  thete- 
for  to  the  determination  of  three  appraisers 
once  In  every  five  years  of  said  term.  Yon 
refuse  to  execute  the  said  provision  for  fix- 
ing the  rent  to  be  paid.  We  cannot  compel 
you  to  perform  said  covenant,  and  you  can- 
not therefore  object  to  the  exercise  of  the 
power  of  a  court  of  eqoity  to  fix  and  de- 
termine tbe  rental  vahiatlon  of  the  premises 
which  you  bold  nndcr  said  lease." 

Having  thus  arrived  at  the  conclusion  that 
the  court  has  Jurisdiction  in  the  premises, 
we  next  come  to  the  second  question  above 
stated,  viz.  wbethw  the  arbitration  provid- 
ed for  la  tbe  lease  has  failed.  We  think  tbe 
evidence  sdbows  that  it  has.  Tliere  was  consid- 
erable delay  in  the  matter  of  tbe  selection 
of  a  third  appraiser,  caused  by  the  respond- 
ents. Mr.  Lewis,  the  appraiser  chosen  by 
them,  refused  to  agree  to  any  of  the  men 
named  by  Mr.  Fisher,  the  appraiser  chosen 
by  the  complainants,  without  giving  any 
good  reason  therefor,  and  insisted  that  the 
third  man  should  be  one  selected  by  the  re- 
spondents: he  stating,  hi  substance,  that 
tbe  complainants  had  theretofore  had  their 
choice  as  to  tbe  third  appraiser,  and  now 
the  respondents  were  going  to  have  theirs. 
The  men  named  by  Basher  were  prominent 
business  men  of  ability  and  good  standing, 
and  were  suggested  by  him  without  any 
conference  with  complainant,  and,  so  far  as 
shown  in  evidence,  they  were  wboUy  disin- 
terested and  suitable  men  to  act  as  apprais- 
ers. Indeed,  the  respondents  admitted  at 
the  trial  that  as  to  Mr.  Charles  H.  Merriman, 
one  of  the  men  named  by  Fisher,  and  re- 
jected by  Lewis,  there  was  no  objection 
whatsoever,  and  they  then  oSared  to  ac- 
cept him  as  the  third  man.  Lewis  testlilefl 
that  he  objected  to  the  men  proposed  by 
Fisher  "on  general  principles";  that  the  only 
objection  he  had  to  Mr.  Sims  was  that  he 
"wanted  a  different  man,"— "a  man  that  I 
thought  would  be  satisfactory  to  the  other 
Bide."  In  short,  it  clearly  appears  that  Mr. 
Lewis  had  made  up  his  mind  to  refuse  to 
accept  any  man  named  by  the  other  side 
as  a  third  appraiser.  The  evidence  also 
shows  that  the  men  proposed  by  Lewis,  al- 
though men  of  good  standing  and  unques- 
tioned Integrity  and  business  ability,  yet 
were  so  intimately  connected  with  one  of  the 
respondents,  at  least  in  social,  friendly,  and 
professional  relations,  as  to  disqualify  them 
to  act  as  appraisers.  An  arbitration  Is  a 
Judicial  proceeding,  directly  affecting  the  in- 
terests of  both  parties  to  the  submission 
(Wood  V.  Hebne,  14  R.  I.  S39);  and  the  plain- 
est principles  of  Justice  require  that  the  ar- 
bitrators ought  to  be  Indifferent  and  im- 
partial nten,  both  In  sentiment  and  la  ac- 
tion. They  are  the  agents  of  both  parties 
alike,  and  not  of  one  party  only  (Moirae, 
Arb.  10^;  and,  like  oth»'  Jodgeai,  they  are 
bound  to  exercise  a  high  degree  of  Judicial 
Impartiality,  without  the  slightest  regard  to 
the  mannw  in  whidi  tbe  duty  baa  baen  4e- 
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Tolved  upon  Utem.  Rnss.  Arb.  (3d  Ed.)  p. 
205.  "Like  Jurors  Impaneled  for  the  trial  of 
a  cause,"  said  Judge  Gushing  In  Strong  t. 
Strong,  9  CXish.  560,  "arbitrators  are  Investr 
(<I  pro  hac  vice  with  Judicial  functions,  the 
rightful  discharge  of  which  calls  for  and 
presupposes  the  most  absolute  Impartialltx." 
See,  also,  Bradstaaw  t.  Insurance  Co.,  137  N. 
Y.  137,  92  N.  E.  1065.  The  same  general 
doctrine  is  recognized  In  Flint  t.  Pearce,  11 
R.  I.  676;  Cleland  t.  Hedly,  6  R.  I.  163;  and 
reckham  v.  School  DIst.,  7  R,  I.  546. 

We  think  It  sufficiently  appears  from  the 
testimony  that  Lewis  was  acting  under  the 
Instruction  of  the  respondents  In  nominat- 
ing the  appraisers  selected,  he  testifying  that 
he  and  Mr.  Flint  conferred  together  abodt 
tbem,  and  that  the  names  which  he  present- 
ed to  Fisher  were  given  to  him  on  a  paper 
written,  as  he  thought,  by  some  one  in  the 
respondents'  office.  It  also  sufficiently  ap- 
pears that,  in  refusing  to  accept  any  of  those 
nominated  by  the  other  side,  he  was  act- 
ing under  similar  instructions.  We  there- 
fore decide  that  the  complainants  are  en- 
titled to  relief  as  prayed. 


MOWRT   V.  MOWRT. 

APPLBBT   T.    SAME. 

(Supreme  Court  of  Rhode  Island.     May  8, 
1897.) 

Tows  Taxbs — VOTB— Dkbiosatiojt   o»  Propbrtt 
— Unkct  or  Assessment— Statdtort  Limit. 

1.  Where  the  warrant  for  the  holding  of  a 
town  meeting  stated  that  its  purpose  was  to  or- 
der a  tax  for  specific  purposes  stated  in  the  war- 
rant, the  fact  that  the  vote  subseqaently  talcen 
at  the  meeting  did  not  specify  the  particular 
purposes  for  which  the  tax  was  to  be  assessed 
did  not  render  the  tax  invalid. 

2.  Tlie  omission  of  a  vote,  at  a  town  meeting 
called  to  order  town  taxes,  to  designate  the  kind 
of  property  to  be  assessed,  is  supplied  by  Pub. 
St.  c.  43,  g  1,  providing  that  at  such  meeting 
the  electors  may  levy  a  tax  "on  the  ratable  prop- 
erty of  the  town." 

3.  A  town  tax  in  excess  of  the  limit  provided 
by  Pub.  St.  c.  34,  g  18,  providing  that,  with 
certain  exceptions,  no  town  shall  assess  its  ratu- 
bie  property  in  any  one  year  in  excess  of  1  per 
centum  of  its  ratable  value,  is  not  void  as  a 
whole,  but  will  be  sustained  as  to  the  portion 
within  the  limit,  if  the  rest  can  be  separated  by 
mere  computation. 

Actions  by  Albert  J.  Mowry  and  John  J. 
Appleby,  tax  collectors  of  the  town  of  Smith- 
field,  against  Marquis  D.  L.  Mowry,  ad- 
ministrator, to  recover  town  taxes.  Judg- 
ment for  plaintiffs  for  part  of  relief  sought. 

James  Harris,  for  plaintiffs.  Marquis  D. 
L.  Mowry,  In  pro.  per. 

DOUOLAS,  J.  These  cases  were  brought 
by  the  collectors  of  taxes  of  the  town  of 
Smithfleld  to  recover  the  town  taxes  assess- 
ed against  the  defendant  In  that  town  for 
the  years  1882,  1803,  and  1894,  and  were 
beard  by  the  court.  Jury  trial  being  waived. 
rhe  defendant  admits  that  he  possessed  rat- 


able property  In  said  town  at  the  times  char- 
ged, but  makes  many  objections  to  the  va- 
lidity of  the  taxes  ordered  in  these  years. 
Several  of  these  defenses  disappeared  at  the 
hearing,  as  they  were  contradicted  by  the 
evidence  produced.  It  appeared,  however, 
from  the  town  records,  that  the  votes  of  the 
electors  ordering  these  taxes,  in  the  years 
1802,  1803,  and  1894,  did  not  designate  np- 
on  what  kind  of  property  the  tax  shonld  be 
assessed,  nor  what  purposes  the  tax  was  to 
be  assessed  for,  and  that  in  18M  the  tax  or- 
dered was  in  excess  of  1  per  centnm  of  the 
value  of  the  ratable  property  of  the  town. 
The  votes  ordering  the  assessment  of  the  tax- 
es were  as  follows:  For  the  year  1892: 
"Yoted  that  not  less  than  twenty  thousand 
dollars,  nor  more  than  twenty  thousand  five 
hundred  dollars,  shall  be  assessed  as  the  tax 
for  the  ensuing  year."  For  the  year  1893: 
"Voted  that  not  less  than  seventeen  thou- 
sand five  hundred  dollars,  nor  more  than 
eighteen  thousand  dollars,  shall  be  assessed 
as  the  tax  for  the  year  ensuing."  For  the 
year  1804:  "Voted  that  not  less  than  sixteen 
thousand  dollars,  nor  more  than  seventeen 
thousand  dollars,  be  assessed  as  the  town 
tax  for  the  ensuing  year."  The  meetings  at 
which  these  taxes  were  ordered  were  the  reg- 
ular annual  town  meetings  required  by  law 
to  be  held  on  the  second  Tuesday  In  June 
"for  ordering  town  taxes."  The  warrants 
Issued  for  the  warning  of  these  meetings, 
and  which  were  read  therein  before  the 
votes  were  passed,  are  of  similar  tenor,  and 
all  specify  as  the  object  of  the  meeting  "for 
the  purpose  of  ordering  a  tax  for  the  support 
of  public  schools,  for  the  aid  of  public  libra- 
ries, for  the  repairs  of  highways  and 
bridges,  for  the  payment  of  the  state  tax." 
etc.  These  are  all  lawful  objects,  for  which 
a  town  may  tax  its  inhabitants  and  their 
property  (Pub.  St.  R.  I.  c.  34,  H  3,  5).  provid- 
ed notice  be  given  In  the  warrant  that  It  is 
Intended  to  ordor  a  tax  (Pub.  St  c.  35,  §  12). 
We  do  not  regard  it  as  a  fatal  error  that 
these  objects  were  not  specified  in  the  vote 
Itself.  .Is  we  have  said,  the  meeting  was 
called  for  the  purpose  of  ordering  the  an- 
nual town  tax.  No  elector  present  conid 
be  Ignorant,  whm  called  upon  to  vote  upon 
the  proposition  that  he  was  to  decide,  that,  if 
carried,  it  meant  to  Impose  an  annual  tax 
of  a  certain  amount  upon  his  property,  to  be 
collected  and  paid  Into  the  town  treasury, 
and  to  be  -subject  to  appropriation  for  the 
obligations  of  the  town  specified  in  the  war- 
rant Whether  the  expression  of  the  voter's 
will  in  this  behalf  was  by  raising  the  hand, 
casting  a  ballot,  or  uttering  a  response  is 
immaterial,  and  so  we  think  is  the  form  of 
words  in  which  the  vote  Is  recorded,  provid- 
ed the  record  is  sufficiently  definite  to  ex- 
press the  real  intention  of  the  voters.  This 
conclusion  Is  amply  supported  by  the  au- 
thorities cited  in  behalf  of  the  plalntitrs. 
Cooley  on  Taxation  (page  337)  says:  -in 
voting  the  tax  the  people  will  be  acting  in 
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tbeir  political  capacity,  and  tbeir  action  Is  to 
be  favorably  construed,  and  not  to  be  over- 
ruled or  set  aside  by  Judicial  or  any  other 
antbority,  so  long  aa  they  keep  within  the 
limits  of  power  bestowed  upon  them.    Tech- 
nical defects   and   Irregularlttes   should   be 
overlooked,  so  long  as  the  substance  of  a 
good  vote  sufficiently  appears,   for  the  ob- 
Tioos  reason  that  local  business  is  largely 
and  of  necessity  in  the  hands  of  plain  peo- 
ple, who  are  unskilled  in  the  technicalities 
of  law,  and  unaccustomed   to  critical,   or 
even  accurate,   use  of  language.     A  strict 
construction  of  their  doings  would  Inevitably 
be  mischievous,  and  would  defeat  the  collec- 
tion of  the  revenue  in  very  many  cases.    It 
will  be  found,  therefore,  that  the  courts  sus- 
tain such  action  wherever  sufficient  appears 
10  make  plain  the  intent  of  the  voters,  pro- 
vided the  Intent  is  warranted  by  the  law." 
If  the  purpose  to  levy  the  tax  and  have  it 
collected  is  plainly  manifest,  the  court  will 
tiold  the  levy  good,  although  there  may  be 
technical  defects,  omissions,  and  irregulari- 
ties.    West  T.  Whitaker,  37  Iowa,  598.     In 
Sbontz  T.  Evans,  40  Iowa,  139,  the  court  held 
tliat  if  the  object  of  the  tax  is  made  certain 
b7  law  the  levy  will  be  held  good,  although 
ont  definite  in  terms.  So,  also,  as  to  the  effect 
of  irregularities   not  controverting   the  in- 
tention of  the  electors.    Benjamin  v.  Districf 
Tp.,  50  Iowa,  648;  Jefferson  Co.  t.  Johnson, 
23  Kan.  717.     The  objection  that  the  vote 
did  not  designate  the  kind  of  property  to  be 
assessed  U  based  upon  the  assumption  that 
under  section  3,  c.  34,  Pub.  St,  tovras  are 
iriven  the  power  to  raise  by  tax  on  real  or 
personal  property,  or  on  both,  such  sums  as 
shall  be  necessary  for  certain  specified  ob- 
jects, and  that  hence  they  have  an  option  to 
tax  either  kind  of  property,  and  must  elect 
by  their  TOte  which  kind  the  tax  shall  be 
levied  upon.    This  contention  might  be  ten- 
able if  this  section  r^erred  to  were  the  only 
{•rovialon  on  the  subject,  but  there  are  oth- 
er provisions  in  the  statutes  which  limit  the 
eeoeral  enumeration  of  the  powers  of  towns 
given  in  this  chapter.     Section  3  of  chapter 
43  provides  that  "all  property  liable  to  taxa- 
tion sball  be  assessed  at  its  full  and  fair 
cash   value" ;    and  section  4   of   the  same 
chapter  provides:    "The  assessors  shall  as- 
Mss  and  apportion  any  tax  on  the  inhabit- 
ants of  the  town,  and  the  ratable  property 
therein,  at  the  time  ordered  by  the  town." 
Ac  is  urged  by  the  plalntifia.  If  the  electors 
bad  the  right  to  order  the  tax  upon  any  but 
the  entire  ratable  i»operty,  it  would  be  im- 
posslMe  for  the  assessors  to  assess  such  a 
tax  under  the  provisions  of  sections  3,  4,  c. 
43.    Bat  the  power  of  the  town  in  this  re- 
gard is  defined  by  section  1  of  chapter  43, 
which  provides  as  follows:  "The  electors  of 
any  tovra  qualified  to  vote  on  a  proposition 
to  impoae  a  tax,  when  legally  assembled, 
may  lery  a  tax  for  the  purposes  authorized 
by  law,  on  the  ratable  property  of  the  town," 


etc.  The  law  then  supplied  the  omission  of 
the  vote,  and  defined  the  property  upon 
which  the  tax  was  to  be  levied  as  clearly  as 
the  vote  could  have  done.  In  regard  to  the 
tax  of  1892,  it  appears  that  the  tax  voted 
was  at  the  rate  of  $1.15  upon  each  |100  of 
the  ratable  property  assessed  in  the  town. 
Pub.  St.  R.  I.  c.  34,  1 18,  provides:  "No  town 
shall  assess  its  ratable  property  in  any  one 
year  In  excess  of  one  per  centum  of  its  rat- 
able value,  except  tor  the  purpose  of  paying 
the  indebtedness  of  such  town  or  the  inter- 
esi  thereon,  or  for  appropriations  to  any 
sinking  fund,  or  extraordlnar?  repairs  for 
damages  caused  by  the  elements."  Now, 
following  out  the  conclusion  we  have  arriv- 
ed at  in  discussing  the  validity  of  the  form 
of  vote,  we  must  hold  that  the  tax,  being 
levied  for  the  purposes  named  in  the  war- 
rant, could  not  be  ordered  for  more  than  1 
per  cent,  of  the  taxable  valuation  of  the 
property  in  the  town.  The  defendant  con- 
tends that  the  whole  tax  is  therefore  void. 
We  do  not  think  so.  The  town  had  a  right 
to  order  a  tax  of  1  per  cent.  The  exigencies  of  ■ 
the  town  required  a  tax  to  be  levied,  and  the  ex- 
cess can  easily  be  separated  from  the  lawful 
levy.  In  Mix  v.  People,  72  HI.  241,  the  Illi- 
nois statute  (similar  to  the  one  In  this  state)  in 
article  9,  {  8,  provided  "that  the  county 
authorities  shall  never  assess  taxes  the  ag- 
gregate of  which  shall  exceed  75  cents  per 
$100  valuation,  except  for  the  payment  of 
Indebtedness  existing  at  the  adoption  of  this 
constitution,  unless  authorized  by  a  vote  of 
the  people  of  the  county."  The  opinion  says 
that  "this  provision  renders  all  of  this  tax 
void  which  is  in  excess  of  the  constitutional 
limit;  but  the  books  abound  in  cases  which 
hold  that,  in  the  exercise  ot  a  power,  any 
excessive  action  beyond  that  power  will  not 
vitiate  acts  within  Its  power,  where  the 
acts  well  performed  can  be  separated  from 
those  that  are  unauthorized.  Here,  there 
can  be  no  question  that  75  cents  on  the  |100 
valuation  was  fully  warranted,  and  that  sum 
can  be  readily  separated  from  the  illegal  and 
unauthorized  sum  levied  in  excess  of  that 
amount  It  requires  but  a  simple  calcula- 
tion to  make  the  separation  with  precision." 
And,  after  citing  several  Illinois  cases,  the 
court  continues:  "It  has  been  so  repeatedly 
held  that  an  illegal  levy  of  a  tax  does  not 
vitiate  or  affect  the  portion  legally  levied, 
where  the  two  can  be  separated,  that  the 
question  must  be  regarded  as  settled."  The 
same  doctrine  Is  held  In  De  Fremery  v.  Aus- 
tin, 53  Cal.  380;  O'Byme  v.  Mayor,  etc.,  41 
Oa.  333;  Burlington  &  M.  R.  R.  Go.  v.  Board 
of  County  Com'rs  of  York  Co.,  7  Neb.  487; 
Bright  V.  Halloman,  7  Lea,  309;  Vance  v. 
City  of  Little  Rock,  30  Ark.  435;  Frazer  v. 
Siebern,  16  Ohio  St  615.  Judgment  should 
be  entered  for  the  plaintiffs  for  the  amount 
of  the  1893  and  1894  taxes,  with  Interest, 
and  for  1  per  centum  on  defendant's  ratable 
property  for  1892,  with  interest 
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HARRIS  T.  BATON. 
(Supreme  Court  of  Rhode  Island.    May  6,  1897.) 
Doos— Unintbntidsai.  Kilmno  —  Jubtiwoatios. 

1.  Where  a  person  yolantarily  shoots  at  a  doj;, 
and  kills  it,  the  actaal  injury  is  not  justified  by 
the  fact  that  he  did  not  intend  to  liill  it,  but  to 
scare  it  away  from  his  premises,  <ya  wliich  it 
was  trespassing. 

2.  Under  Pub.  St.  R.  I.  c.  98,  which  makes  a 
licensed  dug  property,  and  die  owner  of  any  dog 
liable  for  the  damage  it  may  do,  a  person  who 
kills  a  licensed  dog  is  liable  to  its  owner,  anlesa 
when  killed  the  dog  is  attacking  the  person  who 
kills  it  or  some  one  with  him  outside  of  its 
owner's  premises  (section  6),  or  is  woixying, 
wounding,  or  killing  some  one  of  the  animals  pro- 
tected by  section  6,  or  the  person  has  reasonable 
cause  to  beliere  that  it  is  necessary  to  kill  the 
dog  to  protect  his  other  property;  and  it  is  no 
justification  that  the  dog  is  trespassing  and  has 
previously  injured  property,  or  that  its  owner  has 
been  notified  to  keep  it  from  trespassing  under 
pain  of  its  being  killed. 

Action  of  trespass  by  Winiam  M.  Harris, 
Jr.,  against  William  D.  Eaton.  Certified  on 
demnrrer  to  defendant's  special  plea  In  bar. 
Demurrer  sustained. 

J.  W.  Hogan,  for  plaintlfl.  W.  B.  Vlocent, 
for  defendant, 

ROOERS,  J.  The  plaintlfl  demurs  to  de- 
fendant's plea  of  justification  In  an  action  of 
trespass  for  killing  the  plaintiff's  dog  while 
trespassing  on  the  close  of  the  defendant's 
master.  The  following  are  substantially  the 
allegations  set  out  with  great  minuteness  In 
the  defendant's  plea:  "For  more  than  two 
years  prior  to  the  time  of  the  killing,  the 
plaintiff's  dog  had  been  constantly  and  re- 
peatedly In  the  tiablt  of  trespassing  on  the 
close  of  one  A.  M.  Eaton,  and  had  there  | 
chased  and  killed  certain  fowls  and  animals, 
and  had  been  driven  off  of  said  close  while 
fciUlng  said  fowls  and  at  other  times  while 
trespassing  on  said  close,  being  fired  at  by 
said  A.  M.  Eaton  or  by  others,  bis  servants 
or  agents;  yet  nevertheless  the  said  plaintiff, 
after  having  been  so  notified  of  the  killing 
of  said  fowls,  and  that  his  said  dog  had 
Iseen  fired  at  while  so  trespassing,  and  after 
having  been  requested  and  told  by  the  said 
A.  M.  Eaton  to  keep  his  dog  chained  or  shut 
np,  and  off  of  the  said  close,  or  he  (the  said 
dog)  would  be  shot,  refused  and  neglected  so 
to  do,  but,  on  the  contrary,  continued  and 
has  continued  down  to  the  time  when,  etc., 
to  allow  his  said  dog  to  run  at  large,  and  to 
trespass  constantly  on  the  close  of  the  said 
A.  M.  Baton.  And  when  said  dog  was  killed 
he  was  again  trespassing  upon  the  said  close, 
with  the  knowledge  of  the  said  plaintiff,  at 
the  time  and  soon  after  eight  rabbits  bad 
been  killed  on  the  said  dose  of  said  A.  M. 
Eaton,  by  some  dog  or  dogs  or  other  animal 
or  animals  to  the  defendant  unknown,  and 
the  defendant  bad  reason  to  believe,  and  did 
believe,  that  said  plaintiff's  dog  had  taken 
past  in-  killing,  said  rabbits;  whereupon  he,, 
acting  as  the  agent  of  said  A.  M.  Saton,  and 
with  knowledge  of  the  premises,  and  with 


knowledge  thereof  by  the  plaintiff,  who  nev- 
ertheless was  then  and  there  allowing  his 
said  dog  to  run  at  large,  and  to  continue  to 
trespass  upon  said  close,  fired  at  said  dog 
and  other  dogs  then  and  there  trespassing 
on  sold  close,  with  a  gun  loaded  with  gun 
yowder  and  bird  shot,  not  for  the  purpose  or 
with  the  Intent  of  killing  said  dog,  but  to 
frighten  him  and  drive  him  off  of  said  close, 
and  by  chance  the  said  dog  was  struck  in 
some  vital  spot,  and  died  in  consequence 
thereof."  Analysed  and  stripped  of  its  ver- 
biage, the  plea  resolves  itself  into  this:  that 
the  plaintiff's  dog  was  trespassing  on  the 
close  of  the  defendant's  master,  under  more 
ot  less  aggravating  circumstances,  and  that 
the  defendant,  as  agent  for  his  master,  fired 
a  shotgun,  not  with  the  intent  of  kiliingr  said 
dog,  but  to  scare  him  and  drive  him  off  of 
said  close,  and  by  chance  the  said  dog  wns 
struck  by  said  defendant's  shot  in  some  vital 
spot  and  died  in  consequence  thereof. 

We  fail  to  see  how  a  voluntary  act  com- 
mitted by  the  defendant,  which  he  was  un- 
der no  obligation  to  do  and  which  resulted 
in  injury  to  the  plaintiff,  even  if  It  produced 
effects  not  intended  or  foreseen,  can  Justify 
snch  Injury,  though  the  lack  of  evil  Intent 
might  mitigate  the  damages,  if  anything 
more  than  compensatory  damages  are  claim- 
ed. Williams,  C.  J.,  in  Vincent  v.  Stlaebour, 
7  Vt  62,  06,  lays  down  the  mle  thus:  '*Wben 
a  person  is  doing  a  voluntary  act,  which  he 
Is  under  no  obligation  to  do,  he  is  held  an- 
swerable for  any  injury  which  may  happen 
to  another,  either  by  carelessness  or  acci- 
dent" See,  also,  Wright  v.  Clark,  50  Vt 
130,  136;  Underwood  v.  Hewson,  1  Strange, 
596. 

Though  the  plea  alleges  that  the  dog  was 
shot  merely  by  chance,  the  poriwse  and  in- 
tent being  to  frighten  him  away  and  not  to 
kill  him,  yet,  whatever  the  intent,  did  any  of 
the  circumstances  set  up  In  the  plea,  by  way 
of  Inducement  or  otherwise.  Justify  a  kill- 
ing? We  think  not  Pub.  St  R.  I.  c  98,  de- 
fines the  legal  status  of  a  licensed  dog.  An 
unlicensed  dog  going  at  large  has  no  appar- 
ent protection  under  the  law,  and  any  person 
may  kill  him.  Section  13.  So  a  licensed 
dog,  not  having  on  a  collar  with  the  owner's 
or  keeper's  name  distinctly  marked  thereon, 
may  be  killed  anywhere  outside  of  hla  own- 
er*8  or  keeper's  inclosore  (section  4);  and 
any  iwrson  may  kill  any  dog  that  aiay  sud- 
denly asaaidt  him,  or  any  person  of  his  fam- 
ily or  in  his  company,  while  the  person  so 
assaulted  is  out  of  the  inclosure  of  tlie  owner 
or  keeper  of  tiie  dog  (sectiaii  ^.  Spalgbt  v. 
McObvern,  16  R.  I.  698,  19  AtL  2*6.  Any 
petBon.  likewise  may  kill  angr  dog  floond  out 
of  the  inclosure  of  its  owner  or  keeper,  wor- 
rying, wounding;  or  killing  any  neat  cattle, 
sheep,  lamb,  horse,  hog,  or  fowl,  not  the 
property  ef  the  owner  (section  6^;  and  any 
officer  charged  with  the  service  of  an  execu- 
tion 1b  a  suit  against  the  owner  of  a  dog  for 
a  second  recovery  of  damages  committed  by 
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Ricb  dog  than  kill  tbe  offending  dog  as  com- 
manded In  snch  execution  (section  S).  In 
section  7  of  said  chapter^  Is  a  provision  for 
uaklng  complaint  to  a  jbstlce  or  clerk  of  a 
district  conrt  wherein,  after  certain  pro- 
ceedings, anthorlty  may  be  obtained  for  kill- 
ing objectionable  dogs.  Said  chapter  93 
makes  a  licensed  dog  property,  and  the  sub- 
ject of  larceny,  and  makes  the  owner  of  any 
dog  liable  for  tbe  damage  he  may  do.  De- 
fendant's special  plea  nowhere  brings  the 
plalntltTa  dog  within  the  provisions  of  said 
chapter  OS  authorizing  any  one  other  than 
his  master  to  kill  him. 

Neither  the  fact  that  the  plaintiff's  dog  was 
a  trespasser  on  A.  M.  Eaton's  close,  nor  that 
he  had  previously  committed  depredations 
to  property  there,  would  afford  Justification 
tor  killing  him,  for  Mr.  Eaton  could  recover 
reparation  for  such  Injuries.  In  Brent  v. 
Kimball,  00  III  211,  213,  the  conrt  says:  "Ap- 
pellee does  not  pretend,  in  his  evidence,  that 
the  dog,  at  tbe  time  of  the  killing,  was  doing 
any  mischief  to  person  or  property,  but 
claims,  more.  It  seems,  upon  suspicion  than 
knowledge,  that  the  dog  had  previously  de- 
stroyed bis  bens'  nests  or  eggs.  If  the  dog 
had  a  vicious  habit,  and  appellant  had  pre- 
vions  notice  of  it,  an  action  would  lie  against 
him  for  the  damages  done  by  bis  dog.  But 
ft  does  not  follow  that  the  party  injured 
may  justify  the  killing  of  the  dog  for  that 
reason,  any  more  than  he  could  the  killing 
of  a  breachy  animal  breaking  into  his  com." 
In  this  state  no  notice  of  the  vlclousness  of 
his  dog  would  have  been  necessary  before 
bringing  an  action  for  damages  done  by  the 
dog.  Neither  Is  It  any  Justification  that  the 
plaintiff  had  been  notified  that  his  dog  was 
in  the  habit  of  trespassing,  and  had  been 
shot  at  by  Mr.  Eaton,  or  was  going  to  be 
sbot  at  by  him  if  again  found  trespassing. 
Notice  would  be  sufficient  to  Justify  under 
the  statutes  of  some  states,  but  not  of  this; 
for  complaint  to  a  Justice  or  clerk  of  a  dis- 
trict court  should  have  been  resorted  to,  and 
the  required  proceedings  had,  to  Justify  kill- 
ing the  dog.  There  are  decisions  in  various 
states  that  one  may  defend  and  protect  his 
property  from  dogs;  and,  when  necessary  for 
that  purpose,  to  kill  the  dog.  Anderson  v. 
Smith,  7  HI.  App.  354;  Lipe  v.  Blackwelder, 
25  IlL  App.  119;  Ten  Hopen  v.  Walker,  96 
Mich.  238,  55  N.  W.  057;  and  Llvermore  v. 
Batehelder,  141  Mass.  179,  5  N.  E.  275.  In 
the  latter  case,  which  was  tort  for  killing  the 
plaintiff's  dog,  It  appeared  that  said  dog, 
with  aootber  dog,  came  npon  the  defend- 
ant's premises,  and  there  killed,  and  maimed 
hens  of  the  defendant,  which  were  in  his 
henhonse  or  shed.  The  dogs  were  driven 
away,  and,  in  about  15  minutes  afterwards, 
came  again  npon  the  defendant's  premises, 
and  were  running  towards  the  same  shed 
and  henhouse  of  the  defendant,  when  the  de- 
fondant,  having  reasonable  cause  to  believe 
that  the  dogs  were  proceeding  to  malm  and 
kin  otber  of  bis  hens  In  said  shed  and  hen- 


'taonse,  shot  and  killed  the  plaintiff's  dog. 
The  court  held  that  kllUng  the  dog  was  not 
In  law  Justifiable,  for  to  Justify  the  killing 
the  defendant  shonld  have  shown,  not  only 
that  he  had  reasonable  cause  to  believe  that 
the  dog  was  proceeding  to  maim  and  kill  his 
hens,  btrt  also  that  be  had  reasonable  cause 
to  believe  that  it  was  necessary  to  kill  the 
dog  In  order  to  prevent  him  from  killing  the 
hens.  The  plea  nowhere  shows  that  tbe 
plaintlfTs  dog  when  killed  was  worrying, 
wounding,  or  killing  any  of  the  animals  men- 
tioned in  said  chapter  93,  }  6,  or  that  the  de- 
fendant had  reasonable  cause  to  believe  that 
It  was  necessary  to  kill  the  dog  in  order  to 
protect  his  property  other  than  the  animals 
mentioned  in  said  section  6.  In  our  opinion, 
the  defendant's  special  plea  in  bar  sets  up  no 
sufficient  cause  in  justification  of  killing  tbe 
plaintiff's  dog,  and  the  demurrer  thereto  Is 
sustained,  and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 


LYON  v.  BROWN  UNIVERSITY  et  al. 

(Supreme  Court  of  Rhode  Island.  April  26, 
1897.) 
Wills— Rights  of  Leoatkks. 
The  third  and  fourth  clauses  of  a  will  each 
gave  various  pecuniary  legacies,  and  provided 
that,  if  the  residue  of  the  estate  "ajqriicable  to 
tbe  payment  of  the  legacies  in  this  •  •  * 
clause"  should  not  be  sufiicient  to  pay  them  in 
full,  "said  legacies  in  this  clause  of  my  will  con- 
tained shall  be  tacb  proportionately  reduced  in 
amount."  Clause  5  gave  the  residue  to  five 
persons  named.  Clause  6  empowered  the  ezec- 
ntors  to  sell  all  the  realty,  and  directed  them  to 
pay  the  legacies  with  the  proceeds.  Hdd  that, 
where  the  proceeds  of  the  realty  were  not  suffi- 
cient to  pay  the  legacies  given  by  the  fourth 
clause,  the  legatees  named  therein,  and  not  the 
residnary  legatees  named  in  clause  5,  were  en- 
titled to  rents  collected  by  the  executors  before 
tbe  land  was  sold. 

Bill  by  Emory  Lyon,  executor  of  the  estate 
«f  Maria  M.  Benedict,  deceased,  against  Brown 
University  and  others. 

Edwards  &  Angell,  for  complainant  B.  P. 
Allen,  Henry  J.  Spooner,  J.  C  B.  Woods,  S. 
T.  Douglas,  J.  C.  Pegram,  and  W.  C.  Baker, 
for  respondents. 

DOUGLAS,  J.  This  Is  a  bill  In  equity, 
brought  by  the  executor  of  the  will  of  Maria 
M.  Benedict,  to  determine  certain  questions 
arising  from  the  provisions  of  the  will  and 
the  condition  of  the  estate.  The  first  clause 
of  the  will  directs  the  payment  of  debts  and 
faneral  expenses,  and  the  erection  of  a  mon- 
ument at  the  grave  of  the  testatrix;  the  second 
bequeaths  specifically  certain  personal  and 
household  effects;  the  third,  as  modified  by  the 
codicil  which  reduces  the  amount  of  two  lega- 
cies, but  alters  the  will  in  no  other  way,  de- 
crees pecuniary  legacies  aggregating  ?7G,500, 
"after  the  payment  of  my  debts  and  of  tbe 
legacies  hereinbefore  contained,  and  out  of  the 
residue  of  my  estate  not  hereinbefore  disposed 
of,"  and  terminates  with  these  words:  "And, 
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In  case  the  residue  of  my  estate  applicable  to  i 
the  payment  of  the  legacies  in  this  tliird 
clause  of  my  will  contained  should  not  be 
sufficient  to  pay  all  of  said  legacies  in  full, 
then  I  direct  that  said  legacies  in  this  clause 
of  my  will  contained  shall  be  each  propor- 
tionally reduced  in  amount"  The  fourth 
clause,  reijcatlng  the  language  of  the  third, 
"after  the  payment  of  my  debts  and  legacies 
hereinbefore  contained,  and  out  of  the  resi- 
due of  my  estate  not  hereinbefore  disposed 
of,"  bequeaths  various  sums  of  money, 
amounting  together  to  $18,300,  to  corpora- 
tions and  societies,  defendants  to  this  blU. 
This  clause  also  provides:  "And,  In  case  the 
residue  of  my  estate,  applicable  to  the  pay- 
ment of  the  legacies  in  this  fourth  clause  of 
my  will  contained,  should  not  be  sufficient  to 
pay  all  of  said  legacies  In  full,  then  I  direct 
that  said  legacies  In  this  clause  of  my  will 
contained  shall  be  each  proportionally  redu- 
ced In  amount."  The  fifth  clause  is  as  fol- 
lows: "(5)  After  the  payment  of  my  debts 
and  of  the  legacies  hereinliefore  contained,  I 
give,  bequeath,  and  devise  all  the  rest  and 
residue  of  my  estate,  real,  personal,  and  mix-  [ 
ed,  whereof  at  the  time  of  my  death  I  shall 
be  seised  and  possessed,  or  over  which,  at 
the  time  of  my  death,  I  shall  have  power  of 
testamentary  disposition,  to  the  following 
jpersons,  to  them  and  to  their  heirs  and  as- 
signs, and  in  the  following  proportions  and 
shares,  namely."  And  then  follow  the  names 
of  five  persons,  to  each  of  whom  is  given 
"one-fifth  part  of  said  residue  (i/»)."  The 
sixth  clause  Is  as  follows:  "And,  for  the  con- 
venient and  speedy  execution  of  my  wishes  as 
declared  in  this  my  will,  I  hereby  empower 
and  authorize  my  executors  hereinafter  nam- 
ed, or  any  administrator  or  administrators  of 
this  my  will,  who  may  be  duly  appointed  to 
administer  my  estate  under  this  my  will,  to 
sell  at  either  public  or  private  sale,  ^t  such 
times.  In  such  amounts,  on  such  conditions, 
for  such  price,  and  to  such  persons,  as  to 
them  or  him  may  seem  fit,  any  or  all  the  real- 
ty whereof  I  may  die  seised  or  possessed,  or 
over  which,  at  the  time  of  my  death,  I  may 
have  power  of  testamentary  disposition,  to 
make  valid  deeds  of  conveyance  thereof,  and 
to  give  valid  discharges  therefor;  and  I  di- 
rect that  no  purchaser  of  any  estate  that 
may  be  sold  under  my  authority  given  in 
this  my  will  shall  be  held  responsible  for  the 
application  of  any  purchase  money  after  the 
same  shall  have  been  paid  to  my  executors 
or  administrators  aforesaid;  and  I  direct 
that  my  executors  or  administrators  afore- 
said shall  apply  such  purchase  money  the  pro- 
ceeds of  such  sales  to  the  payment  and  satis- 
faction of  the  legacies  in  this  my  will,  here- 
inbefore expressed  and  contained."  The  ex- 
ecutors, with  the  acquiescence  of  all  parties 
interested,  toolc  possession  of  the  real  estate 
of  the  testatrix,  and  collected  the  rents  and 
Income  thereof,  as  the  same  accrued  upon 
each  parcel,  until  it  was  sold,  under  the  pow- 
er contained  In  the  will  (one  parcel  still  re- 


maining unsold),  and,  after  paying,  oat  of 
this  fund,  taxes,  insurance,  repairs,  and  other 
expenses,  accumulated  the  net  Income,  and 
now  the  surviving  executor  holds  the  same, 
to  await  the  direction  of  the  court 

The  provisions  of  the  first  three  clauses  of 
the  will  have  been  fulfilled,  and  the  personal 
property  not  specifically  bequeathed  and  the 
proceeds  of  the  sales  of  real  estate  have  been 
nearly  exhausted  In  the  payment  of  legacies 
under  clause  3  and  the  expenses  of  adminis- 
tration. The  tract  of  land  remaining  unsold, 
estimated  at  its  highest  reasonable  value,  to- 
gether with  the  balance  of  mimey  in  tbe  ex- 
ecutor's hands  remaining  of  tiie  proceeds  of 
sales  of  real  estate,  will  be  insufficient  to  pay 
the  legacies  given  in  the  fourth  clause;  and 
the  executor  asks  whether  he  shall  resort  for 
that  purpose  to  the  fund  In  his  hands  derived 
from  the  rents  of  the  real  estate.  We  think 
this  fund  and  Its  accumulations  should  be  ap- 
plied, so  far  as  it  may  be  needed,  to  the  pay- 
ment of  these  legacies.  The  provisions  of  this 
vrlU  and  the  condition  of  this  estate  do  not 
differ,  in  the  particulars  affecting  this  ques- 
tion, from  those  considered  in  Pond  ▼.  Allen, 
15  R.  L  171,  2  AtL  302.  There,  as  here,  the 
assets  wwe  insufficient  to  pay  the  legacies, 
and  the  residuary  clause  was  a  direct  gift  in 
fee  of  "all  the  rest  and  residue  of  my  es- 
tate, both  real,  personal,  and  mixed,  that  may 
be  left  at  the  death  of  my  said  huabaml. 
James  Hehne,  and  after  tbe  payment  of  all 
the  aforegoing  bequests  contained  in  my  last 
will  and  testament,"  etc.;  and  there  was  no 
direct  gift  to  the  executors.  Tbe  only  fea- 
ture in  the  case  at  bar  which  does  not  re- 
semble the  case  cited  is  the  power  of  sale 
given  by  this  will  to  the  executors.  It  is 
argued  that  the  direction  to  appropriate  the 
proceeds  of  sales  is  exclusive  of  a  power  over 
the  rents  accruing  before  the  sales  take  place, 
and  that  the  residuary  devisees  have  the  right 
of  possession  and  retention  of  profits  until  the 
land  Is  needed  and  taken  from  them. 

We  do  not  so  construe  the  power  of  sale.  It 
was  given,  as  it  says,  "for  the  convenient  and 
speedy  execution  of  my  wishes,  as  declared  in 
this  my  will."  It  was  not  given,  as  we  un- 
derstand it,  to  limit  but  to  enlarge,  tbe  power 
of  the  executors,  and  to  afitord  them  every 
facility  for  applying  the  real  estate  to  the 
payment  of  the  legacies.  It  adds  nothing  to. 
and  takes  nothing  from,  the  previous  clauses 
of  the  will,  where  the  wishes  of  the  testatrix, 
as  to  the  disposition  of  her  estate,  were  fully 
and  clearly  expressed.  Through  all  the«)e 
previous  clauses  runs  the  purpose  to  divide 
the  objects  of  the  gifts  into  classes,  each  of 
which  should  take  the  whole  estate,  if  nec- 
essary, before  the  next  should  receive  any- 
thing. Those  mentioned  in  the  third  clause 
are  residuary  legatees  if  the  estate  will  go  no 
further  than  to  pay  them,  and  so  are  tbe  lega- 
tees mentioned  in  the  fourth  clause  with  re- 
spect to  the  final  residuary  devisees.  In 
Pond  V.  Allen,  the  court  say  (page  177.  15  R. 
I.,  and  page  308,  2  AtL):    "Under  the  will 
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bere,  tite  residuary  devisees  are  entitled  to 
nothing  except  what  Is  left  after  the  ^>eciflc 
legacies  are  paid,  and  therefore  the  spedflc 
legatees  are  as  much  entitled  to  tbe  r^it  or 
Income  of  the  restdnarr  real  estate  as  to  the 
real  estate  itself.  If  the  rents  are  needed  for 
the  payment  of  the  legacies,  and  the  legatees 
(Inly  assert  their  title  to  them."  And  so  the 
cavat  directed  the  rents  to  be  applied  to  the 
purposes  of  the  will.  In  that  case,  the  ex- 
ecutors, having  no  power  of  sale,  were  oblig- 
ed to  resort  to  ttie  covrt  for  a  decree  to  en- 
force the  charge  of  tbe  legacies  upon  the  real 
estate.  It  seons  to  us  probable  that  the  pow- 
er of  sale  here  was  Introduced  to  prevent 
such  a  necessity.  The  cases  cited  for  the 
residuary  devisee  support  the  rule  that  a  mere 
charge  of  real  estate  with  the  payment  of  leg- 
acies will  not  affect  the  rights  of  the  heirs  or 
ilerlsees  to  the  rents  until  the  power  Is  ex- 
ecuted by  a  sale,  so  far  as  the  legal  title  is 
concerned.  Gibson  v.  Farley,  16  Mass.  280, 
the  leading  case  In  that  state,  decided,  as  this 
court  has  done  in  Draper  v.  Barnes,  12  B.  L 
156,  and  AUen  v.  Allen,  Id.  301,  upon  a  sim- 
ilar statute,  that  the  power  given  the  execu- 
tor or  administrator  through  the  x>i<obate  court 
to  sell  for  payment  of  debts  does  not  take 
from  the  heir  the  rents  accruing  before  actual 
sale.  The  court,  in  Gibson  v.  Farl^,  express- 
ly recognize  the  authority  of  King  v.  King,  3 
P.  Wms.  358,  and  the  other  early  Bnglish 
rases  there  referred  to,  because,  as  the  court 
says  of  one  of  them,  the  Intent  of  the  testator 
was  expressed  "that  the  tenant  for  life  was 
t>ot  to  hare  anything  until  after  the  previous 
charges  were  satisfied."  In  Newcomb  v. 
Stebbins.  9  Mete.  (Mass.)  540,  544,  it  is  said: 
"This  estate  is  not  given*  as  in  Hays  v.  Jack- 
son, 6  Mass.  154,  'after  the  payment  of  debts,' 
but  it  is  a  devise  of  the  estate,  subject  to  cer- 
tain charges  to  be  paid  at  specified  times."  In 
TxbdeU  v.  Hayes,  12  Gray,  236,  the  heirs  were 
held  entitled  to  the  rents  accruing  before  a 
gale  made  by  virtue  of  the  statute.  In  Brooks 
V.  Jackson,  125  Mass.  307,  It  was  decided  that 
the  rents  accruing  before  sale  from  lands 
which  the  executor  had  power  to  sell  are  not 
legal  assets  in  bis  hands,  for  which  he  Is  aiC- 
countable  to  creditors  in  the  court  of  probate, 
but  that  he  Is  accountable  to  the  heir.  In 
erinlty,  the  rents  and  profits  i»'eceding  a  sale 
accrue  to  the  person  having  the  beneficial  In- 
terest, according  to  the  intent  of  the  testator, 
not  necessarily  to  lAe  holder  of  the  legal  es- 
tate. In  Brokaw  v.  Brokaw,  41  N.  J.  Eq.  304, 
7  Atl.  414,  it  is  said  (page  308,  41  N.  J.  EX]., 
and  page  410,  7  AtL):  "The  heirs  at  law  of 
the  testator  have  no  claim,  as  such,  to  the  rents 
and  profits  of  the  farm.  Their  claim  to  the 
pr(^)erty  is  imder  the  will.  The  testator  man- 
ifestly did  not  Intend  that  they  should  have 
the  rents  and  profits.  •  •  *  Where  a  tes- 
tator directs  bis  executor  to  sell  lands  for  a 
particular  purpose,  until  such  disposition  Is 
made  of  th«n  the  heir  is  entitled  to  the  rents 
and  pn^ts,  unless  the  testator  han,  by  ex- 
press terms  or  by  implication,  otherwise  dis- 


posed of  them;  but  whosoever  is  entitled  to 
the  beneficial  Interest  of  the  land,  from  the 
death  of  the  testator  until  It  Is  sold,  is  en- 
titled to  the  rents  and  profits."  In  Lyon  v. 
Church  of  the  Bedeemer,  41  N.  3.  Eq.  391,  4 
Atl.  062,  the  court  says:  "The  residue  which 
is  given  is  whatever  (if  anything)  may  remain 
after  paying  the  legacies.  It  is  clear  that  the 
legacies  are  charged  upon  the  land.  Being 
charged  upon  the  land,  the  rents,  issues,  and 
profits  of  the  prop^ty  are  to  be  applied  to  the 
payment  thereof.  Further,  although  the  ex- 
ecutor had  no  legal  title  to  the  land  under  the 
provisions  of  the  will,  but  a  power  of  sale 
only,  and  the  legal  title  to  the  pnq>erty  vested 
In  the  heirs  at  law  after  the  testatrix's  death 
until  the  sale  and  conveyance  by  the  execu- 
tor, the  heirs  had  no  beneficial  Interest  either 
in  the  property  or  the  rents.  Any  surplus  of 
the  proceeds  of  the  sale  of  the  property,  which 
might  remain  after  paying  the  legacies,  was 
given  by  the  will  to  the  residuary  legatees, 
who,  on  paying  the  legacies,  would  have  been 
entitled  to  the  property.  Nor  are  the  residu- 
ary legatees  entitled  to  the  rents  as  against 
the  legatees.  The  rents  belong  to  those  who 
are  beneficially  interested  in  the  property,  ac- 
cording to  their  interests." 

The  doctrine  of  equitably  conversion,  refer- 
red to  by  counsel  for  the  residuary  devisee, 
has  no  application  in  this  case,  as  no  question 
arises  here  between  the  heirs  and  next  of  kin, 
as  in  the  coses  cited. 


COLT  V.  SBABS  COMMBBCIAL  CO.  et  aL 

(Supreme  (3onrt  of  Rhode  Island.    April  30, 
1897.) 

AsaiONMENT  FOR  BsKsriT  OF  Crbditors — Prbfbs- 

BNCS8 — Whbn  Avoided  bt  Assiosbb  — 

Waivbr  or  Objbction's. 

1.  An  assignee  for  creditors  of  a  mortgagor 
paid  interest  on  bonds  secured  by  the  mortgage 
and  held  by  a  creditor  as  collateral  security, 
after  he  learned  all  about  the  transaction  in  con- 
nection with  which  the  bonds  were  received  by 
the  creditor,  a  part  of  such  interest  being  paid 
after  the  latter  sold  the  bonds.  Held,  that  the 
assignee  could  not  afterwards  claim  that  the 
transfer  of  the  bonds  by  the  assignor  was  void 
on  the  ground  of  preference,  under  Pub.  St.  c. 
237,  {  16,  as  amended  by  Pub.  Laws  1882,  c. 
274. 

2.  Where  an  assignee  receives  property  sub- 
ject to  a  mortgage  by  the  assignor,  and  sells 
the  property  subject  to  the  mortgage,  he  cannot 
afterwards  avoid  the  latter. 

3.  Where  the  assignee  of  a  mortgagor,  by  de- 
laying to  question  the  validity  of  a  pledge  of 

I  bonds  secured  by  the  mortgage  for  over  eight 
years  after  it  was  made,  and  by  treating  it  as 
valid  has  led  the  pledgee  to  rely  entirely  on  his 
security,  and  to  forl)car  to  prosecute  his  ac- 
tion on  the  original  debt,  which  has  in  the  mean- 
time as  to  the  assignor  become  barred  by  limi- 
tations, be  cannot  avoid  the  pledge  as  a  prefer- 
ence. 

4.  Pub.  St.  c.  237,  §  15,  as  amended  by  Pub. 
Laws  1882,  c.  274,  provides  that  securities,  etc., 
given  by  an  insolvent^  or  by  one  in  contempla- 
tion of  insolvency,  within  60  days  of  the  com- 
mencement of  proceedings  against  him  under 
sections  12  and  13,  shall  be  void  as  to  creditors 
receiving  them  who  sliail  have  reasonable  cause 
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to  beliere  fae  was  insolvnit,  etc.  Bdd,  UuA  A 
{■reference  within  the  meaning  of  such  statute 
is  merely  voidable,  and  not  absolutely  void. 

BUI  by  Samuel  P.  Colt,  assignee,  against 
the  Sears  Commercial  CSompany  and  others. 
Heard  on  bill,  answer,  replication,  and  proof. 
Dismissed. 

James,  Wm.  R.  &  Theodore  F.  TllUnghast, 
for  complainant  Bdwards  &  Angell,  for  re- 
8i>ondent8. 

THiLTN'OHAST,  J.  The  object  of  this  bin 
Is  to  set  aside  a  transfer  of  bonds  made  by 
the  National  Rubber  Company  to  the  Sears 
Commercial  Company,  on  the  20th  of  Septem- 
ber, 1887,  as  collateral  security  to  a  note  of 
that  date,  made  by  said  rubber  company  to 
said  Sears  Commercial  Company,  for  $20,- 
0B7.83,  on  the  ground  that  said  transfer  was 
a  prefei-enoe  under  Pub.  St.  R.  I.  c.  237,  { 
IS,  and  therefore  liable  to  be  aet  aside  by 
the  assignee.  Said  section,  as  amended  by 
Pub.  Laws  R.  L  1882,  c.  274,  Is  as  follows: 
'H^nveyances  and  payments  made  and  se- 
curities given  by  an  insolvent  debtor  or  by  a 
debtor  In  contemplation  of  insolvency  within 
sixty  days  before  the  commencement  of  pro- 
ceedings against  such  debtor,  under  the  pi-o- 
Tlsions  of  sectlons'twelve  and  thirteen  of  this 
chapter,  shall  be  void  as  to  all  creditors  re- 
ceiving the  same  who  shall  have  reasonable 
cause  to  believe  that  such  debtor  was  Insol- 
vent at  the  time  of  such  preference,  and  the 
assignee  of  such  debtor  may  sue  for  and  re- 
cover the  same."  The  pleadings  in  the  case 
properly  raise  the  question  as  to  the  prefer- 
ence aforesaid,  and  also  the  question  wheth- 
er, In  case  said  transfer  was  a  preference, 
the  complainant  can  now  take  advantage 
thereof.  The  case  is  before  us  on  bill,  an- 
swer, replication,  and  proof. 

Even  admitting  that  the  evidence  shows 
that  the  giving  of  the  security  in  question 
amounted  to  a  preference,  within  the  mean- 
ing of  said  statute,  as  to  that  part  of  said 
note  which  represented  the  debt  due  to  the 
Sears  Commercial  Company,  which  will  here- 
inafter appear,  although  it  was  clearly  not 
a  preference  as  to  that  part  which  repre- 
sented the  debt  to  Grace  &  Co.  (Bumhisel  v. 
Firman,  22  Wall.  177),  yet  we  are  of  the 
opinion  that  the  complainant,  with  full 
knowledge  of  the  transaction,  has  elected  to 
treat  it  as  valid,  and  that  it  is  now  too  late 
to  set  it  aside.  The  facts  relating  to  said 
transaction  are  these,  viz.:  On  September 
20,  1887,  the  National  Rubber  Company  was 
Indebted  to  the  respondents  William  R. 
Grace  &  Co.  la  the  sum  of  $12,182.04,  on  its 
demand  note  of  May  19,  1885,  then  more 
than  two  years  overdue,  as  collateral  securi- 
ty for  which  Grace  &  Co.  held  the  bonds  of 
the  rubber  company  to  the  amount  of  $15,- 
500,  together  with  accumulated  Interest  cou- 
pons thereon  to  the  amount  of  $2,790.  Grace 
&  Co.  were  indebted  to  the  rubber  company 
in  the  sum  of  $1,795.08  for  rebate  of  insni^ 
ance  on  certain   syndicate  contracts,   thus 


making  ttae  net  Indebtedoeea  of  the  nit>ber 
company  to  Grace  &  Co.  $10,368.96.  The 
mbber  company  at  the  same  time  was  in- 
debted to  the  respondent  the  Sears  Commer- 
cial Company  upon  Ita  time  notes  given  in 
the  regular  coarse  of  its  business,  as  fol- 
lows, viz.:  Note  due  September  13,  1887,  f  3,- 
000;  note  due  November  9,  1887,  $3,383..~>3; 
and  note  due  November  15,  1887,  $3,383.57. 
lliese  notes  were  unsecured.  An  arrange- 
ment was  entered  into  between  the  rubber 
company,  acting  through  its  treasurer,  Mr. 
Augustus  O.  Bourn,  on  the  one  side,  and 
Grace  &  Co.  and  the  Sears  Company  on  the 
other,  whereby  said  debts  were  consolidated; 
that  is  to  say,  the  Sears  Company  advanced 
to  the  rubber  company  $12,182.04  in  cash, 
with  which  the  rubber  company  paid  off  its 
indebtedness  to  Grace  &  Co.,  whereupon  the 
rubber  company  gave  to  the  Sears  Company 
a  new  demand  note  for  $20,097.83,  tliis 
amount  representing  the  net  Indebtedness  of 
the  rubber  company  to  Grace  &  Co.,  which 
had  been  taken  up  by  the  Sears  Company 
as  aforesaid,  plus  the  debt  of  the  rubber 
company  to  the  Sears  Company,  and  the 
bonds  which  had  been  held  by  Grace  &  Co. 
were  then  and  there  transferred  to  the  Sears 
Company  as  collateral  security  for  the  last- 
mentioned  note. 

Such,  then,  being  the  transaction,  we  will 
■briefly  consider  the  testimony  as  to  the  knowl- 
edge which  the  complainant  had  thereof,  and 
also  as  to  the  manner  in  which  it  was  subse- 
quently treated  by  him.  The  rubber  company 
made  an  assignment  to  Col.  Samuel  P.  Colt, 
the  complainant,  October  15,  1887.  The  books 
and  papers  of  the  rubber  company,  which 
have  been  In  his  possession  ever  since  the 
assignment,  contain  a  complete  record  of  the 
transaction  In  question,  and  as  early  as  No- 
vember, 1888,  he  furnished  to  the  Rhode  Is- 
land Hospital  Trust  Company,  the  holder  of 
the  trust  mortgage,  a  list  of  the  holders  of  the 
bonds  of  the  rubber  company,  which  list  pur- 
ported to  show  what  bonds  had  been  sold 
and  what  were  held  as  collateral;  and  in  the 
latter  class  the  Sears  Commercial  Company 
appears  as  the  holder  of  $15,500  of  said 
bonds.  On  February  9,  1888,  Grace  &  Co. 
wrote  to  complainant  as  follows:  "New  York, 
Feby.  9th,  1888.  Sam!  P.  Colt,  Blsq.,  Pres't 
Industrial  Trust  Co.,  Providence,  R.  I.— Dear 
Sir:  We  are  informed  that  provision  has 
been  made  for  the  payment  of  the  matured 
coupons  of  the  bonds  of  the  National  Rubber 
Co.  Will  you  kindly  inform  us  if  such  is  the 
fact,  and  where  we  shall  send  such  coupons 
for  payment?  Yours,  truly,  W.  R.  Grace  & 
Co."  On  February  13th  next  following,  CoL 
Colt,  in  reply  to  this  letter,  wrote  as  follows: 
"Providence,  R  I.,  February  13th,  1888. 
Messrs.  William  R.  Grace  &  Co.,  Hanover  Sq., 
New  York— Gentlemen:  Your  favor  of  the 
9th  Inst,  received  upon  my  return  ftom  New 
York.  Provision  was  made  for  the  payment 
of  the  National  Rubber  Co.'s  bonds  that  have 
been  sold.    If  I  am  correctly  Informed,  th» 
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bdnOa  tbKt  yon  bold  are  collateral,  and  In 
rach  oases  we  have  asked  the  partiee  to 
mat  the  adjustment  of  the  affairs  of  the  Na- 
tional Rubber  Company.  Very  truly  years, 
Sam'l  P.  Colt.  Asslgrnee."  On  May  3,  1888, 
CoL  Colt,  In  a  letter  written  In  reply  to  one 
from  Grace  &  Co.  on  the  2d,  Inquiring  for  in- 
formation as  to  where  the  past-due  coupons 
of  the  rubber  company  were  to  be  paid,  re- 
plied as  follows:  "Providence,  R.  I.,  May  3d, 
18S8.  Messrs.  WUUam  R.  Grace  &  Co.,  Han- 
over Sq.,  New  York— GMitlemen:  Tour  favor 
of  May  2d  duly  received.  There  is  as  yet  no 
provision  for  past-due  coupons  ef  National 
Rubber  Company.  In  fact,  we  have  not  un- 
derstood tliat  there  were  any  such  outstand- 
ing, except  spon  bonds  pledged,  which,  of 
course,  were  not  expected  to  be  ccdlected. 
Please  advise  me  what  bonds  you  hold,  and 
how  they  are  held,  also  If  you  have  any  ac- 
count vrlth  the  old  company,  and  oblige.  Very 
billy  yours,  Sam'l  P.  Colt,  Treasnrer."  And 
to  this  letto:  Grace  &  Co.  replied  by  giving 
the  information  called  for  therein,  said  reply 
being  as  follows:  "New  York,  May  8,  1888. 
Ssmnel  P.  Colt,  Esq.,  President  Industrial 
Trust  Cc  Providence,  R.  I.— Dear  Sir:  In 
reply  to  your  Inqnlry  of  3d  Inst,  we  beg  to 
adviae  yon  that  we  bold,  for  account  of  the 
Sean  Commercial  Co.,  Limited,  a  note  of  tbe 
National  Rubber  Co.  dated  Sept  20,  1887,  for 
tbe  Bom  of  $20,097.83,  payaUe  on  demand, 
with  Interest  tbereon  at  six  per  cent  per  an- 
num from  date,  together  with  31  bonds  of  the 
said  company,  of  $600  each,  and  the  ma- 
tured coupons  at  that  date,  amounting  to  $2,- 
790;  said  bonds  and  coupons  being  pledged 
ss  collateral  secniity  of  said  note.  Snce  that 
date  another  conpon  has  matured  on  tbese 
bands,  making  present  amount  of  matured 
coupons  $3,255.  Yonrs,  very  truly,  W.  R. 
Grace  ft  Ca  B.  P.  a"  On  May  15,  1888, 
Grace  ft  Co.  wrote  again,  as  follows:  "New 
Turk,  May  15,  1868.  Samuel  P.  Colt,  Bsq., 
President  Indnstrlal  Trust  Co.,  Providence, 
B.  X.— Dear  Sir:  la  your  favor  of  tbe  3d  inst 
yon  say:  'There  is  as  yet  no  provision  for 
past-dne  cospons  of  tbe  National  Rubber  Oa 
Id  fact,  w«  never  understood  that  tbere  were 
toy  such  outstanding,  except  upon  bonds 
pledged,  which,  of  course,  were  not  expected 
to  be  cdlected.'  To  this  understanding  we 
enoiot  give  our  assent,  as  we  consider  that 
ttie  bonds  are  a  prior  lien,  and  that  the  lnter> 
est  thereupon  should  be  promptly  met.  There- 
fore we  shall  expect  provision  to  be  made  for 
the  payment  of  the  $3,255  of  past-due  cou- 
pons, as  menticmed  in  our  respects  of  Sth 
iasL.  In  default  of  which  provision  we  shall 
feel  obliged  to  take  steps  to  enforce  our  rights 
in  the  premiaeB.  An  early  answer  to  this 
coBinranlcatlon  will  much  oblige.  Yours,  very 
truly,  W.  R.  Grace  ft  Co.  E.  P.  C."  After 
farther  eorreqxindence,  which  fatted  to  re- 
mit in  any  adjustment  of  the  matter,  tbe 
overdue  Interest  coupons  were  forwarded  to 
(aid  Hospital  Trust  Company  for  collection; 
and  iqKW  notice  of  this  fact  being  given  to 


the  assignee,  tbe  following  letter  was  written 
to  the  trustee  under  tbe  mortgage:    "Provi- 
dence, E.  I.,  February  19th,  188S).    Rhode  Is- 
land Hospital  Trust  Co.,  Trustees  under  Mort- 
gage of  National  Rubber  Company.  Dated  July 
16th,  1884— (Jentlemen:    Having  received  no- 
tice from  you  yesterday  that  certain  overdue 
coupons,  Nos.  1  to  8,  inclusive,  on  bonds  is. 
sued  under  mortgage  of  the  National  Rubber 
i  Company  to  you  as  trustee,  had  been  pre- 
;  sented  to  yon  for  payment,  upon  investigation 
:  I  Infer,  from  the  numbers  of  tbe  bonds  from 
which  said  coupons  are  taken  (not  being  ad- 
vised by  you  from  what  source  the  coup<»8 
!  came,  or  who  presented  them),  that  they  are 
from  thirty-one  (81)  bonds,  of  $500  each,  al- 
leged by  William  R.  Grace  ft  Company  to 
have  been  pledged  to  t^em  as  collateral  se- 
curity for  a  certain  note,  on  September  20th, 
1887,    together    with    tlie    matured    coupons 
thereon,   at  that  date.    Not  having  received 
demand  from  said  William  R.  Grace  ft  Com- 
pany tot  the  payment  of  said  note,  nor  any 
I  notice  of  foreclosure  of  said  bonds  and  cou- 
!  pons  alleged  by  them  to  be  held  as  collateral 
;  security  therefor,   I  am  advised  tbat  as  as- 
I  slgnee   of  the   National   Rubber   Company   I 
I  have  no  legal  right  to  pay  said  matured  and 
I  overdue  coupons  alleged  to  have  been  pledged 
!  as    aforesaid.     I    herewith    inclose    certified 
'  check   to   yoor  order  as  trustee   for  $2,790. 
!  $830,  the  amount  of  coupons  Nos.  7  and  8, 
I  maturing  since  said  alleged  pledge  was  made, 
you  may  pay  from  moneys  In  your  hands. 
$2,790  you  may  pay  under  protest  (submitting 
a  copy  of  this  statement),  or  may  hold  tlie 
same  in  trust  for  the  payment  of  said  coupons 
maturing  previous  to  said  alleged  pledge  when 
the  title  thereto  shall  have  been  determined. 
Very  truly  yours,  Sam'l  P.  Colt,  Assignee." 
The  following  letter,  written  shortly  after  the 
assignment,  was  sent  to  Mr.  Botim,  who,  of 
course,  knew  all  about  the  transaction,  and 
who  was  aiding  the  assignee  In  the  settle- 
ment of  the  business:    "New  York,  Oct.  28, 
1887.    Hon.  Augustus  O.  Bourn,  National  Rub- 
ber Co.,   Bristol,   R,   I.— Dear  Sir:    Acknowl- 
edging receipt  of  your  favor  of  the  17th  in- 
stant. Inclosing  proposed  plan  for  the  reorgan- 
ization of  the  National  Rubb«:  Co.,  we  have 
to  say  that,  as  far  as  we  are  creditors  of  tbe 
company,  unsecured  by  first  mortgage  bonds, 
the  proposed  plan  is  entirely  satisfactory  to 
us.    We  understand  that  the  bonded  debt  is 
to  stand  as  a  first  lien  on  the  entire  properties. 
Yours,    truly,   Seai-s    Commercial    Co.,   Ltd. 
[Signed]    M.  P.  Grace." 

From  the  foregoing  and  other  correspond- 
ence, taken  in  connection  with  the  conduct 
of  the  assignee  in  paying  the  overdue  interest 
on  said  bonds,  and  also  In  iMiylng  the  subse- 
quently accruing  interest  thereon  down  to 
that  which  fen  due  in  July,  1884,  a  part  of 
which  Interest  was  paid  after  be  had  learned 
that  the  Sears  Company  had  sold  the  bonds  to 
the  respondent  Schaefer,  the  present  holder, 
we  feel  bound  to  hold  that  he  had  full  knowl- 
edge of  the  muiner  in  which  said  bonds  were 
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held,  and  that  he  elected  to  treat  the  tranaao- 
tion  in  question  as  valid  and  binding.  But, 
still  further,  when  the  assignee  sold  the  rub- 
ber company's  plant  to  the  National  Indla- 
Rubber  Company,  in  April,  1888,  he  made  pro- 
rision  for  the  payment  by  the  latter  company 
of  the  principal  and  interest  of  the  outstanding 
bonds  of  the  rubber  company,  and  the  Nation- 
al Indla-Rubber  Company  thereafter  furnish- 
ed him  with  the  funds  necessary  to  meet  the 
interest  payments  as  they  fell  due.  One  of  the 
terms  of  sale  under  which  said  plant  was  sold 
was  as  follows:  "Xhere  is  a  mortgage  upon 
the  real  estate,  factories,  buildUigs,  and  im- 
provements and  machinery  for  the  sum  of 
$350,000,  given  by  the  Naticwal  Rubber  Co.  to 
the  Rhode  Island  Hospital  Xrust  Co.,  trustee, 
to  secure  the  payment  of  bonds  Issued  by  the 
National  Rubber  Co.  to  the  amount  of  $350,- 
000.  The  estate  and  property  covered  by  this 
mortgage  will  be  sold  subject  to  this  mortgage 
and  the  amount  due  or  to  become  due  thereon." 
And  in  the  deed  of  the  assignee  it  is  provided 
that  the  intention  of  the  parties  is  that,  "while 
said  mortgage  and  bonds  and  indebtedness 
thereby  secured  should  not  be  assumed  by  the 
National  Indla-Rubber  Co.,  nevertheless  said 
mortgage  bonds  and  indebtedness  should  be 
fully  satisfied  and  paid  out  of  said  property 
and  estates,  and  without  recourse  to  said  Sam- 
uel P.  Colt,  assignee,  or  to  the  assets  of  said 
National  Rubber  Company."  If,  therefore, 
as  contended  by  respondents'  counsel,  the  as- 
signee should  pay  the  bonds  in  question,  he 
would  have  only  to  demand  reimbursement  of 
the  National  Indla-Rubber  Company,  and  it 
must  be  made  as  provided,  or  the  assignee 
may  resort  to  the  property.  Moreover,  it  ap- 
pears, as  a  matter  of  fact,  that  no  attempt  is 
being  made  to  collect  these  bonds  from  the  as- 
sets of  the  National  Rubber  Company.  The 
holder  Is  k>oking  to  his  security,  viz.  the 
property  which  is  now  in  the  hands  of  the  Na- 
tional India-Rubber  Company,  and  which  that 
company  has  received  upon  the  express  condi- 
tion that  these  bonds  shall  be  paid  out  of  it 
To  quote  from  another  provision  of  the  deed 
on  this  subject,  the  assignee,  if  he  pays  or 
takes  up  any  of  the  bonds,  "shall  be  subro- 
gated" to  the  right  of  the  original  owner  of 
said  bonds  against  the  estate.  But  If  the  as- 
signee recovers  said  bonds  without  payment, 
on  the  ground  that  the  present  holders  have 
no  rights  in  them,  to  what  is  he  subrogated? 
Subrogation  is  the  "substitution  of  another 
person  In  favor  of  a  creditor,  so  that  the  per- 
son In  whose  favor  It  is  exercised  succeeds 
to  the  rights  of  the  creditor  In  relation  to  the 
debt"  Sheld.  Subr.  {  1.  But  if  the  creditor 
Is  in  a  position  where  he  has  no  rights,  there 
Is  no  opportunity  for  subrogation.  The  legal 
principle  which  underlies  this  discussion,  as 
argued  by  counsel,  is  that,  if  an  assignee  re- 
ceives property  subject  to  a  mortgage  made 
by  the  assignor,  he  must,  before  he  sells  the 
property,  determine  whether  he  will  avoid  the 
mortgage  as  a  preference,  and  if  he  sells  the 
property  subject  to  the  mortgage  he  cannot 


thereafter  avoid  such  mortgage.  In  Freeland 
T.  Freeland,  102  Mass.  47S,  Gray,  J.,  sayii: 
"The  assignee  must  therefore,  make  bis  elec- 
tion before  selling  his  interest  in  the  mortgag- 
ed real  estate.  He  may  either  treat  the  mort- 
gage as  valid,  and  sell  the  equity  of  redemp- 
tion only,  subject  to  the  mortgage,  or  he  may 
elect  to  avoid  the  mortgage  and  sell  the  whole 
tiUe  hi  the  land."  In  Xuite  v.  Stevens,  98 
Mass.  305,  the  court  held  that  a  sale  by  ao 
assignee  "subject  to  mortgages"  was  an  af- 
firmance by  such  assignee  of  the  validity  <A 
the  mortgages.  "Subject  to  a  mortgage" 
means,  of  course,  subject  to  the  debt  aecuieU 
by  the  mortgage.  And  if  the  assignee  in  thb 
case  had  wished  to  avoid  any  part  of  the 
mortgage  deed,  he  should  have  done  so  prior  to 
the  sale. 

But  the  complainant  contends  that  not- 
withstanding the  correspondence  and  other 
documentary  evidence  aforesaid  relating  to  the 
transaction  sought  to  be  set  aside,  yet  be 
never  knew  of  the  Sears  Commercial  Com- 
pany as  a  separate  entity  from  Grace  &  Co., 
or  of  this  new  pledge  of  said  bonds,  until  it 
was  disclosed  in  the  afiSdavlts  of  Fisher  and 
Ivins,  filed  in  equity  No.  3,S13,  hi  March,  1893, 
and  that  he  always  understood  that  he  was 
dealing  with  Grace  &  Co.  solely,  and  that  they 
held  said  bonds  as  collateraL  While  It  is  not 
at  all  incredible  that  CoL  Colt  occupied  as  he 
was  in  settling  the  complicated  affairs  of  thin 
large  corporatltm,  and  at  the  same  time  ruo- 
nlng  the  works  and  taking  a  very  active  part 
hi  the  organization  of  the  National  Indla-Rul>- 
ber  Company,  should  have  forgotten  the  infor- 
mation which  he  had  received  relating  to  the 
transaction  in  question,  yet  the  fact  remains 
that  he  had  been  fully  informed  in  the  prem- 
ises, and  hence  his  rights  as  assignee  must 
be  determined  accordingly.  Moreover,  by 
reason  of  his  delaying  to  question  the  valid- 
ity of  said  pledge  for  upward  of  eight  years 
after  it  was  made,  and  by  treating  It  as  valid, 
he  has  led  the  pledgee  to  rely  entirely  on  bis 
security,  and  to  forbear  to  prosecute  his  ac- 
tion on  the  original  debt,  which  has  In  the 
meantime,  as  to  the  assignor,  become  barred 
by  the  statute  of  limitations;  so  that  in  the 
altered  position  of  the  pledgee,  it  would  be  in- 
equitable to  now  allow  the  complainant  to 
avoid  the  pledge. 

But  complainant's  counsel  contends  that, 
as  said  transaction  constituted  a  preference, 
within  the  meaning  of  the  statute  above  quot- 
ed, it  was  absolutely  void,  and  not  merely 
voidable.  We  do  not  understand  that  such 
is  or  ever  was  the  law  in  this  state.  A  pref- 
erence of  one  creditor  over  another  is  not 
fraudulent  and  can  only  be  set  aside  by  a 
proceeding  instituted  under  the  statute. 
Perkins  v.  Hutchinson,  17  R.  I.  4S0,  22  Atl. 
nil.  The  case  of  Hamilton  t.  Colt  14  R.  I. 
200,  relied  on  by  counsel  in  support  of  his 
contention,  does  not  hold,  as  we  onderstaml 
It,  that  such  a  transaction  is  absolutely  void, 
but  only  that  the  defendant  in  tlutt  case,  who 
was  In  possession  of  the  mortgaged  property, 
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whatever  might  be  thought  of  his  title  under 
the  assigmnent,  had  a  right  to  maintain  his 
pofisession  against  the  plaintiff  by  showing 
that  the  Mortgage  under  which  the  plaintiff 
claimed  was  void.  In  Snow  y.  Lang,  2  Al- 
ien, 18,  which  was  an  action  brought  by  an 
assignee  of  an  Insolvent  debtor  to  recover 
the  value  of  property  sold  by  the  assignor 
for  the  purpose  of  giving  a  preference,  the 
defense  set  up  was  that  plaintiffs,  being  the 
assignees  of  the  Insolvent,  had  waived  the 
right  to  avoid  the  sale,  and  had  affirmed  It 
To  this  it  was  replied  that,  as  the  statute  de- 
clares the  preference  void,  it  could  not  be 
waived  or  affirmed.  But  It  was  held  at  the 
trial  that  the  transaction  was  voidable  only, 
and  might  be  affirmed.  On  a  petition  for 
new  trial  the  court  held  that  the  ruling  was 
correct,  and  said:  "The  word  'void'  is  not  al- 
ways used  in  an  absolute  sense.  It  has  from 
the  earliest  times  been  applied  to  fraudulent 
gifts  of  goods,  which,  though  good  against 
the  donor,  are  said  to  be  void  as  to  his  cred- 
itors. The  transaction  falls  within  the  class 
of  acts  described  as  'void  as  to  some  persons 
only,'  and  which  may  be  made  good  by  sub- 
sequent matter.  Bac.  Abr.  'Void  and  Void- 
able,' (B)  2, 3.  The  legislature  have  used  the 
costcMnary  word;  yet,  as  creditors  may  af- 
firm the  sale,  or  walv^k  their  right  to  treat  It 
as  void.  It  is  also  properly  called  'voidable.' " 
Finally,  after  a  very  full  and  careful  con- 
sideration of  all  the  testimony  In  the  case, 
and  of  the  law  applicable  thereto,  we  have 
come  to  the  conclusion  that  the  complainant 
is  not  entitled  to  recover,  and  that,  there- 
fore^ the  bill  must  be  dismissed. 


TATLOR  et  al.  v.  WANDS. 

(Coort  of  Krrors  and  AppeaU  of  New  Jersey. 

May  10,  1897.) 
Makkied  Woman— Powbr  to  Cakrt  ox  Business 

— HCSBASD  AS   AOBST— EakNISQS. 

1.  A  married  woman  may  embaric  her  own 
money  and  capital  in  any  separate  business  or 
trade,  may  employ  agents  to  carry  on  such  busi- 
ness or  trade,  and  may  arail  herself  of  their 
skill  and  ability  to  make  it  successful. 

2.  When  a  married  woman  employs  her  insol- 
Tent  htuband  as  snch  an  agent,  the  transaction 
will  be  carefully  scrutinized;  but  if  there  is 
eridence  that  the  business  was  established  by 
her  with  her  own  money,  and  no  evidence  that 
niooey  or  capital  of  the  hnsband  was  embarked 
therein,  or  Uiat  hia  employment  waa  a  device  to 
shield  from  liis  creditors  propsrty  or  money  which 
ongbt  to  be  devoted  to  the  payment  of  his  debts, 
then  the  profits  and  earnings  of  the  btisiness  will 
belong  to  the  married  woman,  though  partly  due 
to  the  business  ability,  experience,  and  energy 
of  her  htisband. 

3.  A  married  woman  united  with  her  two 
eras  and  her  insolvent  htisband  in  the  formation 
«{  a  trading  corporation,  and  she  and  her  sons 
took  all  the  stock  issued  except  one  share,  which 
was  allotted  to  the  husband,  without  payment. 
The  ironey  paid  in  by  her  on  her  ahares  was  her 
own.  The  nnsband  was  employed  as  president 
and  manager  of  the  corporation,  upon  a  salary 
not  shown  to  be  unreasonable.  There  was  no 
sufficient  proof  that  the  arrangement  was  devised 
to  cover  from  his  creditors  any  property  of  bis. 


EHd,  that  the  undivided  earnings  of  the  corpo- 
ration, represented  by  her  shares  of  stock,  be- 
long to  her,  though  due  in  part  to  the  skillful 
management  of  the  btisiness  of  the  corporation 
by  her  husband. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Frederick  J.  Wands  against  William 
T.  Taylor  and  others.  Judgment  for  com- 
plainant. M  Atl.  142.  From  the  Judgment, 
William  T.  Taylor  and  Harry  Taylor  appeal. 
Reversed. 

O.  O.  W.  Vroom  and  Chauncey  H.  Beas- 
ley,  for  appellants.  Peter  Backs,  for  re- 
spondent. 

MAGIE,  J.  The  decree  appealed  from  was 
made  upon  a  bill  filed  by  Frederick  J.  Wands, 
assignee,  the  respondent,  against  John  Tay- 
lor, Harry  C.  Taylor,  William  T.  Taylor,  the 
Taylor  Provision  Company,  and  others,  the 
general  purpose  of  which  was  to  subject  cer- 
tain real  and  personal  property,  charged  to 
be  property  of  John  Taylor,  to  a  judgment 
entered  by  confession  in  the  supreme  court 
on  April  7,  1893,  In  favor  of  respondent,  and 
against  John  Taylor  and  William  O.  Brandt 
The  decree  gave  the  relief  prayed  for  by  re- 
spondent in  various  particulars.  Harry  C. 
and  William  T.  Taylor  have  appealed  from 
the  whole  of  the  decree,  but  since  they  are 
only  affected  by  It  In  two  particulars,  our 
attention  may  be  confined  to  tbem.  It  ad- 
Judged  that  the  surplus  (by  which  was  evi- 
dently meant  the  undivided  earnings)  of  the 
Taylor  Provision  Company,  so  far  as  such 
surplus  represented  48  shares  of  Its  capital 
stock  standing  in  the  name  of  appellants, 
was  subject  to  the  lien  of  respondent's  Judg- 
ment, and  directed  a  reference  to  ascertain 
what  surplus  the  company  has.  It  further 
adjudged  that  the  lands  described  In  the  bill 
which  formerly  belonged  to  John  Taylor 
were  also  subject  to  respondent's  Judgment, 
and  decreed  that  conveyances  thereof  made 
by  John  Taylor,  under  which,  by  divers 
mesne  conveyances,  the  title  to  one  of  the 
tracts  had  come  to  Harry  C.  Taylor,  and  the 
title  to  the  remaining  tracts  had  come  to  the 
Taylor  Provision  Company,  should  be  an- 
nulled and  set  aside.  With  respect  to  the 
part  of  the  decree  which  dealt  with  the  un- 
divided earnings  of  the  Taylor  Provision 
Company,  the  Issue  made  by  the  pleadings, 
briefiy  stated,  was  this:  The  bill  charged 
that  .Tohn  Taylor,  Catharine  M.,  his  wife, 
and  Harry  C.  and  William  T.  Taylor,  who 
are  sons  of  John  and  Catharine  M.  Taylor, 
organized  that  company,  but  that  all  the 
stock  was  the  property  of  John  Taylor,  and 
the  shares  held  by  Harry  C.  and  William  T. 
Taylor  were  held  for  John  Taylor,  and  to 
protect  them  from  respondent's  Judgment. 
The  prayer  was  that  appellants  should  be 
decreed  to  transfer  all  their  stock  in  said 
company  to  a  receiver  to  be  appointed  In  the 
cause.  Blach  appellant  answered,  and  de- 
nied the  charge  of  the  bill  In  thla  respect 
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With  respect  to  the  part  at  the  decree  which 
dealt  with  the  lands,  the  bill  charged  that 
John  Taylor,  with  intent  to  defraud  respond- 
ent, and  to  protect  said  lands  from  respond- 
ent's judgment,  had  conveyed  them  to  Ed- 
ward H.  Murphy,  who  afterwards  conveyed 
them  to  the  Mechanics'  National  Bank  of 
Trenton,  which  afterwards  conveyed  them  to 
Benjamin  Yan  Cleve,  who  conveyed  one 
tract  to  Harry  0.  Taylor,  and  the  remaining 
tracts  to  the  Taylor  Provision  Company. 
The  prayer  on  this  subject  was  that  the 
deeds  should  be  set  astde.  Appellants'  an- 
swers contained  a  specific  denial  of  this 
charge.  The  Taylor  Provision  Company  did 
not  at  first  file  an  answer,  and  a  decree  pro 
confesso  was  entered  against  it.  But  ttiat 
decree  tias  since  been  opened,  and  an  answer 
has  been  filed  by  the  company  containing 
like  specific  denials. 

It  is  scarcely  necessary  to  observe  that  re- 
spondent's decree  upon  these  issues  can  only 
be  supported  by  sufficient  evidence  of  the 
fraudulent  character  of  the  impeached  trans- 
actions. Evidence  which  merely  excites  sus- 
picion that  fraud  may  have  ezi€(ted  will  not 
be  sufficient.  It  must  reasonably  justify  an 
inference  of  the  actual  existence  of  fraud. 
As  to  the  organization  and  stoclc  of  the  Tay- 
lor Provision  Company,  the  only  witnesses 
called  by  respondent  were  John  Taylor  and 
the  appellants.  Upon  their  evidence,  the  fol- 
lowing facts  were  estaUisbed:  In  1860,  up- 
on the  marriage  of  John  Taylor  with  Cath- 
arine M.  Taylor,  a  policy  of  insurance  upon 
his  life  for  ^,000  was  (in  some  mode  not 
disclosed  by  the  evidence)  made  payable  to 
her.  It  does  not  appear  who  kept  the  policy 
alive  by  the  payment  of  the  premiums.  It 
does  not  appear  that  John  Taylor  paid  any 
premium  upon  that  policy  after  incurring  the 
debt  whereon  respondent's  judgment  was 
founded.  In  August,  1868,  the  firm  of  John 
Taylor  &  Co.,  composed  of  John  Taylor  and 
William  C.  Brandt,  failed  for  a  large  amount. 
At  that  time  Mrs.  Taylor  had  held  the  policy 
of  insurance  in  question  for  28  years,  and 
there  Is  nothing  in  the  case  to  justify  a 
doabt  as  to  her  absolute  right  to  it,  free  from 
any  (Haim  by  John  Taylor's  creditors.  About 
the  1st  of  September,  1889,  she  surrendered 
the  policy  to  the  company  which  had  issued 
It,  in  consideration  of  a  present  payment  to 
her  of  $2,400.  On  the  4tfa  of  September,  1888, 
the  Taylor  Provision  Company  became  in- 
corporated by  the  filing  of  a  proper  certifl- 
cate  declaring  that  its  capital  stock  was  to 
be  925,000,  divided  into  250  shares  of  $100 
each,  but  that  the  company  would  commence 
business  upon  payment  of  $6,000.  It  also  ap- 
pears that  50  shares  of  the  capital  stock 
were  subscribed,  of  which  Mrs.  Taylor  took 
47  shares,  each  of  the  appellants  took  1 
share,  and  John  Taylor  took  1  share.  About 
the  same  time,  appellants  obtained  some 
money  by  the  surrender  of  a  policy  of  life 
insurance  upon  the  life  of  their  father,  pay- 
able to  them.     There  is  no  evidence  that 


the  money  thus  aoepiired  was  not  tltelr  a/wu, 
free  from  any  dalm  of  tlielr  father's  cred- 
itors. If  the  fact  were  otlierwlse,  it  has  not 
been  made  to  appear.  All  the  money  pro- 
cured by  the  surrender  of  the  life  insurance 
policies  was  paid  into  the  newly-formed  com- 
pany. Mrs.  Taylor  paid  in  $2,400,  and  gave 
her  duebiU  to  the  company  for  the  difference 
between  that  sum  and  the  par  value  of  ber 
47  shares.  John  Taylor  paid  nothing  for  bis 
share.  It  is  unnecessary  to  discuss  whether 
this  transaction  was  conducted  in  accord 
with  the  provisions  of  the  corporation  acts, 
for  it  could  only  be  questioned  in  that  re- 
spect by  other  stockholders  at  by  creditors 
of  the  company.  Shortly  after  the  forma- 
tion of  the  company,  Mrs.  Taylor  became 
sick,  and  continued  so  until  her  death,  in 
April,  1890.  On  .Tanuary  31,  1800,  when  her 
death  was  expected  by  bersetf  and  her  fam- 
ily, she  transferred  23  of  her  shares  of  Its 
stock  to  one  of  appellants,  and  28  more  to 
the  other  appellant,  retaining  one  share  in 
ber  own  name.  Her  certificate  was  surren- 
dered, and  new  certificates  issued  to  appel- 
lants. No  consideration  was  paid  for  the 
stock.  The  transaction  was  a  gift  from  the 
mother  to  her  sons.  The  vice  chanceDor 
criticised  this  transaction  as  having  been 
suggested  by  John  Taylor.  I  am  unable  to 
perceive  the  justice  of  such  criticism.  John 
Taylor  was  hopelessly  bankrupt  If  bis  wife 
owned  these  shares  of  stock,  or  an  interest 
in  them,  and  died  Intestate,  his  creditors 
could  require  them  to  be  applied  to  the  satis- 
faction of  their  det)ts.  But  his  duty  to  his 
creditors  did  not  extend  beyond  such  prop- 
erty as  he  had  acquired.  It  did  not  require 
him  to  refrain  from  advising  her  as  to  the 
disposition  of  her  property.  There  was 
therefore  no  legal  or  moral  wrong  in  suggest- 
ing to  her,  or  even  entreating  her,  to  bestow 
her  property  upon  their  sons,  either  by  w^iU 
or  by  gift  inter  vivos.  Such  a  disposition  by 
gift  was  made,  and,  in  my  judgment,  appel- 
lants thereby  acquired  all  the  rights  of  tbeir 
mother. 

From  this  r6sum6  of  the  evidence.  It  Is  ob- 
vious that  the  decree  prayed  for,  viz.  the 
transfer  of  appellants'  stock  to  a  receiver 
for  payment  of  respondent's  judgment,  was 
properly  denied.  There  was  no  evidence  to 
rebut  the  presumption  that  the  $2,400  ac- 
quired by  her  by  the  surrender  of  the  policy 
of  life  insurance  was  her  own  money.  It 
follows  that  the  shares  of  stock  in  the  Tay- 
lor Provision  Company,  or  such  interest  there- 
in as  she  acquired  with  that  money,  were 
hers,  and  that  she  transferred  her  Interest 
therein  by  the  gift  to  appellants.  The  right 
of  appellants  to  the  shares  originally  taken 
and  paid  for  by  them  is  in  no  wise  chal- 
lenged. The  decree,  however,  subjects  to  re- 
spondent's judgment  the  accumulated  earn- 
ings of  the  company,  which,  upon  division, 
would  pertain  to  appellants'  shares.  In  oth- 
er words,  it  recognizes  the  bona  fides  of  the 
transaction  by  which  such  shares  were  ac- 
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qmred,  bat  decrees  that  the  earnings  upon 
the  sluires  belong,  not  to  appellantfl,  but  to 
John  Taylor,  and  are  subject  to  bis  debts. 
The  evidence  apon  which  the  decree  In  tbls 
respect  seems  to  have  been  made  may  be  thus 
stated:  The  Taylor  Provision  Company  en- 
gaged in  the  same  business  as  that  which  the 
firm  of  John  Taylor  &  Ck).  had  previously  car- 
ried on.  John  Taylor  became  the  president 
and  manager  of  the  corporation.  It  does  not 
clearly  appear,  but  It  may  be  Inferred,  that 
the  corporation  owed  Its  success  to  his  busi- 
ness ability  and  exertions.  It  appears,  at 
least,  that  while  he  was,  as  the  vice  chancel- 
lor Qads,  the  controlling  spirit  of  the  com- 
pany, it  established  a  good  business,  and  has 
accumulated  earnings  of  about  i^O.OOO.  From 
the  opinion  below,  it  seems  that  the  conclu- 
sion reqtectlng  these  earnings  was  based  up- 
on the  lack  of  evidence  to-  show  any  agree- 
ment between  the  company  and  John  Taylor 
as  to  accountings  or  compensation  or  profits. 
But  this  put  upon  the  defendants  below  a 
boiden  which  ought  not  to  have  been  Imposed 
on  them.  It  was  for  respondent  to  establish 
fraud  in  the  transaction.  As  to  accountings, 
it  should  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  such  accountings  as 
riiareholders  may  require  from  officers  of  cor- 
porations were  provided  for.  The  mere  fact 
of  large  undivided  accumulations  of  earnings 
Instifies  no  inference  of  fraud,  because  the 
shareholders  had  a  right  to  leave  their  earn- 
ings undivided,  and  it  may  be  inferred  that 
there  was  a  necessity  foe  more  working  cap- 
ital than  that  supplied  by  the  original  sub- 
scriptions. In  respect  to  compensation  of  the 
pn^ident  and  manager,  there  is  obvious  error, 
for  the  eridence  shows  that  John  Taylor  is 
and  has  been  receiving  a  salary  of  $3,000  a 
year  as  an  officer  of  the  company  for  bis  serv- 
ices. The  decree,  in  so  far  as  tt  subjects  the 
accumulated  earnings  of  the  Taylor  Provision 
Company,  which  represent  appellants'  4S 
shares  of  stock,  to  respondent's  Judgment,  ap- 
on this  evidence,  Is  plainly  eironeoue.  In  re- 
spect to  snch  of  the  earnings  as  represent  the 
two  shares  originally  subscribed  and  paid 
for  by  appellants,  the  decree  has  no  founda- 
tion to  rest  upon.  In  respect  to  so  much  of 
the  earnings  as  represent  the  46  shares  sub- 
scribed for  by  the  deceased,  Catharine  M. 
Taylor,  or  such  interest  as  she  acquired  there- 
in by  the  money  she  actually  paid  tbereon, 
it  is  also  without  support. 

Under  our  married  woman's  act  and  the  de- 
liverances of  OUT  courts  on  tbe  subject.  It  is 
thoroughly  settled  that  a  married  woman 
may  embark  her  own  money  and  capital  In 
any  separate  business  or  trade,  may  make 
valid  contracts  respecting  the  same,  may  em- 
ploy agents  in  carrying  on  such  business  or 
trade,  and  may  avail  herself  of  their  skill  and 
ability  to  make  it  successful.  She  may  em- 
ploy her  husband  as  such  agent,  and  make 
nse  of  his  business  ability,  experience,  and 
«nergy  to  the  same  puriwse.  Earnings  upon 
or  increase  at  ber  capital  In  such  business  or 


trade,  though  due  in  part  to-  the  services  reo- 
rdered by  her  husband,  will  still  belong  to  her, 
and  win  not  be  liable  to  be  seized  by  the  hus- 
band's creditors  as  his  property.  This  was. 
the  doctrine  declared  in  the  court  of  chan- 
cery by  Vice  Chancellor  Van  Fleet,  and  ap- 
proved by  this  court  in  Tresch  v.  Wirtz,  S4  N. 
J.  Eq.  124,  36  N.  J.  Eq.  354).  It  was  applied 
in  tbe  court  of  chancery  in  Kutcher  v.  Wil- 
Uams,  40  N.  J.  Eq.  436,  3  Atl.  257,  and  more 
recently  in  this  court  ic  Coyne  v.  Sayre,  3ff> 
Atl.  06. 
!  Had  Mrs.  Taylor  established  a  business 
i  such  as  was  carried  on  by  the  Taylor  Provi- 
:  slon  Company,  and  Invested  in  it  the  money 
I  acquired  by  ber  upon  the  surrender  of  the. 
I  life  Insurance  policy,  and  employed  ber  bus- 
i  band  to  carry  on  that  business  in  tbe  same 
I  manner  as  be  carried  on  the  company's  busi- 
I  ness,  this  doctrine  would  have  been  plainly 
<  applicable;  for,  while  a  court  of  equity  will 
I  carefully  scrutinize  the  employment  of  an  in- 
I  solvent  husband  by  a  wife  in  such  a  case,  It 
f  could  find  nothing  in  the  facts  to  indicate 
that  the  husband  acquired  any  Interest  in 
the  profits  or  earnings  of  the  business.  Had 
the  husband's  services  been  rendered  to.  her 
gratuitously,  such  would  probably  be  the  cou- 
dosion,  for  the  debtor  is  not  obliged  to  work 
for  the  ben^t  of  bis  creditor;  but  when,  as 
in  this  case,  the  services  were  rendered  upon 
compensation,  not  shown  to  be  unusual  com- 
pensation for  such  services,  it  is  beyond 
doubt  that  the  profits  and  earnings  of  the 
business  belonged  to  the  wife,  notwithstand- 
ing they  were  in  part  due  to  the  husband's 
skillful  services,  precisely  as  they  would  do 
had  she  employed  a  stranger  of  like  ability  to 
carry  on  the  business.  I  am  unable  to  dis- 
tinguish between  the  case  supposed,  and 
which  the  vice  chancellor  concedes  would  re- 
quire a  different  conclusion  than  that  he 
reached,  and  tbe  case  actually  presented  by 
the  evidence.  Mrs.  Taylor,  Instead  of  em- 
barking her  capital  alone,  or  in  partnership 
with  her  sons,  in  the  business,  organized  a 
corporation  to  establish  the  business,  and  she 
and  her  sons  took  all  the  stock  issued  except 
one  share,  and  paid  in  all  the  working  capi- 
tal. Instead  of  employing  her  husband  as 
her  own  ag^it,  oc  the  agent  of  a  firm  com- 
posed of  hers^  and  her  sons,  the  corpora- 
tion, which  they  practically  controlled,  em- 
ployed him  as  president  and  manager.  The 
eases  are  identical,  and  the  profits  and  earn- 
ings represented  by  her  stock  were  her  own 
property,  and  not  liable  to  respondent's  Judg- 
ment. There  is  nothing  In  the  evidence  to 
indicate  it,  but  it  may  reasonably  be  inferred 
that  a  large  part  of  the  undivided  earnings 
of  tbe  company  was  made  after  the  stock  of 
Mrs.  Taylor  had  been  transferred  to  ap^l- 
lantB.  With  respect  to  the  earnings  after 
the  transfer,  the  evidence  is  equally  insuffi- 
cient to  Justify  the  conclusion  that  they  be- 
came the  property  of  John  Taylor.  For  these 
reasons,  the  decree  In  the  respect  under  con- 
sideration was  erroneous. 
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It  remains  to  consider  that  part  of  the  de- 
cree appealed  from  which  set  aside  certain 
conveyancea,  and  subjected  the  lands  thereby 
conveyed,  to  the  Taylor  Provision  Company 
and  to  Harry  C.  Taylor,  to  respondent's  Judg- 
ment. To  support  the  Judgment  In  this  re- 
spect, respondent's  evidence  must  show  that 
John' Taylor  was  the  owner  of  said  lands,  or 
of  some  Interest  In  them  liable  to  be  taken  In 
satisfaction  of  respondent's  Judgment.  The 
only  witnesses  called  upon  this  subject  were 
John  Taylor  and  Benjamin  Van  Cleve.  Nei- 
ther Edward  H.  Murphy  nor  any  ofBcer  of  the 
Mechanics'  National  Bank  of  Trenton  was  ex- 
amined as  a  witness.  From  the  evidence  of 
John  Taylor  the  following  facts  appear:  All 
the  lands  In  question  belonged  to  him  at  the 
time  of  the  failure  of  the  firm  of  John  Tay- 
lor &  Co.,  and  the  title  was  In  him.  The  Me- 
chanics' National  Bank  of  Trenton  was  a  large 
creditor  of  the  Insolvent  Arm.  John  Taylor 
conveyed  the  lands  to  Bklward  H.  Murphy 
without  any  consideration,  but  with  the  In- 
tent that  Murphy  should  convey  them  to  said 
bank,  which  he  afterwards  did.  Tliere  waa 
no  agreement  or  understanding  with  the  bank 
except  that  it  was  to  credit  upon  the  debt  of 
the  firm  whatever  moneys  it  should  obtain  by 
a  sale  of  said  lands.  If  the  evidence  of  John 
Taylor  is  believed  (and  he  Is  the  only  witness 
called  respecting  the  transfer  of  his  title  to 
the  bank),  it  la  plain  that  his  conveyances 
were  absolute,  and  conveyed  all  his  right,  re- 
serving no  right  of  redemption.  If  the  pe- 
culiar manner  in  which  the  title  was  conveyed 
to  the  bank  Is  adapted  to  excite  suspicion  of 
the  bona  fides  of  the  transaction,  such  sus- 
l>icion  la  not  sufficient  to  Justify  the  rejection 
of  tlie  sworn  statements  of  respondent's  wit- 
ness, to  the  effect  that  the  design  was  to  pre- 
fer the  bank  to  the  other  creditors  of  John 
Taylor.  Such  a  preference  la  not  forbidden  by 
law.  Since  It  thus  appears  that  John  Taylor 
parted  with  all  his  interest  in  the  lands  upon 
the  transfer  to  the  bank,  It  Is  obvious  that  the 
decree  can  only  be  supported  by  evidence  es- 
tablishing the  fact  that  he  subsequently  ac- 
quired the  title  to  said  lands,  or  some  inter- 
est therein.  The  bank  conveyed  the  lands  to 
Van  Cleve,  who  paid  for  them  partly  In 
cash,  and  partly  by  a  note  which  he  after- 
wards paid.  Both  Van  Cleve  and  Taylor  tes- 
tify that,  after  Taylor  had  heard  that  Van 
Cleve  had  agreed  to  buy  the  lands  from  the 
bank,  he  expressed  a  desire  to  redeem  the 
property  at  some  future  time,  but  both  deny, 
in  the  most  positive  terms,  that  there  was  any 
agreement  or  understanding  by  which  Van 
Cleve  was  bound  to  permit  such  redemption. 
If  this  evidence  Is  credited.  It  is  plain  that 
John  Taylor  acquired  no  Interest  In  said  lands 
from  Van  Cleve.  But  It  Is  argued  In  behalf 
of  respondent  that  facts  admitted  by  these 
witnesses  are  at  variance  with  their  evidence, 
and  Justify  a  refusal  to  credit  their  denial 
that  Van  Clove's  purchase  of  the  lands  from 
the  bank  was  for  the  benefit  of  John  Taylor. 
The  facts  relied  on  are  these:   Van  Cleve  and 


John  Taylor  were  old  and  Intimate  friends. 
The  sales  of  the  greater  and  more  valuable 
parts  of  the  lands  made  by  Van  Cleve  to  the 
Taylor  Provision  Comimny  were  made  for 
prices  which  reimbursed  him  for  his  outlay  In 
I  the  purchase  from  the  bank.  The  convey- 
i  ance  by  Van  Cleve  of  one  tract  to  Harry  C. 
Taylor  was  without  consideration.  A  theory 
deduced  from  such  admitted  facts  wlU  not  Jus- 
tify discrediting  the  sworn  evidence  of  unlm- 
peached  witnesses  in  respect  to  the  Intent  and 
purpose  of  the  respective  conveyances,  unless 
It  is  absolutely  Inconsistent  therewith.  I  do 
not  think  such  Inconsistency  appears. 

With  respect  to  the  lands  conveyed  to  the 
Taylor  Provision  Company  there  Is  no  snffl- 
dent  evidence  to  show  that  the  prlcee  paid 
were  below  the  fair  market  value  at  the  time 
of  the  respective  conveyalices.  The  lands 
were  conveyed  to  the  company.  In  which  John 
Taylor  had  but  a  nominal  interest,  as  holder 
of  one  share  of  Its  stock.  With  respect  to  the 
tract  conveyed  to  Harry  C.  Taylor  without 
consideration,  it  appears  that  it  waa  heavily 
mortgaged.  There  Is  no  sufficient  evidence 
of  the  market  value  of  the  equity  of  redemp- 
tion at  the  time  the  conveyance  was  made,  but 
the  fair  Inference  Is  that  It  was  very  small. 
If  John  Taylor's  friend,  being  protected  from 
any  loss  upon  his  purchase  from  the  bank, 
chose  to  convey  to  his  friend's  son  this  equity 
of  redemption,  of  trifling  value,  the  Inference 
that  It  was  a  gift  is  at  least  as  reasonable  as 
the  inference  sought  to  be  deduced  that  the 
transfer  was  for  the  benefit  of  John  Taylor. 
There  la  no  evidence  whatever  that  Harry  C. 
Taylor  accepted  the  conveyance  with  any 
agreement  or  understanding  that  he  waa  to 
hold  the  tract  for  the  benefit  of  hla  father. 
Whatever  suspicion  the  evidence  on  this  sub- 
ject may  excite,  it  falls  short.  In  my  Judg- 
ment, of  establishing  the  claim  of  respond- 
ent. The  decree  In  the  respect  lastly  consid- 
ered Is  therefore  also  erroneous.  The  result 
Is  that  the  decree  appealed  from  In  the  two 
respects  which  have  been  considered,  and 
which  are  all  In  which  appellants  have  an  In 
terest,  must  be  reversed. 


ORBBN  V.  McCRANE  et  aL 
(Court  of  (Chancery  of  New  Jersey.     April  19, 

1897.) 
Cbattei.  Hobtoaqes— Household  Goods — Phbf- 

EREXCKS. 

1.  The  act  of  March  7,  1893  (Gen.  St.  p.  2111, 
f  41),  declares  that  any  chattel  mortgage  upon 
household  goods  and  futniture  in  the  uae  and 
possession  of  any  family  in  this  state,  not  given 
to  secure  the  purchase  money  for  the  goods,  etc., 
shall  be  void  unless  signed,  etc,  by  both  the 
husband  and  wife  of  the  family.  HM,  that  it 
must  appear  by  allegation  and  proof  that  the 
household  goods  were  m  the  use  of  the  family,  ta 
well  as  in  their  mere  possession,  before  the 
act  would  be  applied.  Semhle,  that  If  the  mort- 
gage Included  not  only  household  goods  but  al- 
so other  property,  and  the  act  were  applied,  ii 
wonUi  he  held,  in  eniiitj'.  tn  make  the  mortgagr 
void  only  as  to  tlie  household  goods. 
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2.  A  debtor  in  fkiUni;  drcmiMtances  may  ae- 
cnre  one  or  more  creditor*  by  chattel  mortgage, 
in  preference  to  others;  and  Buch  a  chattel  mort- 
fige,  if  honestly  given  simply  to  secure  the  fa- 
Tored  creditor,  and  withoat  any  design  to  benefit 
the  debtor  or  to  hinder  his  other  creditors,  is  a 
ralid  security.  Milton  t.  Boyd,  22  AtL  1078, 
48  N.  3.  £q.  142,  distinguished. 

(Syllabus  by  the  Court.) 

BlU  by  George  6.  Green  against  Kate  Mc- 
Crane  and  others  to  set  aside  a  chattel  mort- 
gage and  for  an  injunction.  A  restraining 
order  Issued  on  rule  to  show  cause.  Rule 
dismissed,  and  order  dissolved. 

The  complainant,  George  O.  Green,  Is  the 
owner  of  a  farm  In  Harrison  township, 
Gloucester  county.  He  flies  this  bill  against 
Kate  McCrane,  John  McCrane,  and  Jeremiah 
McCrane,  defendants.  Green  had  leased  his 
farm  to  John  and  Jeremiah  McCrane,  who 
were  1b  the  possession  of  a  considerable 
quantity  of  goods  and  chattels,  consisting  of 
farming  stock,  implements,  etc.,  and  John 
McCrane  was  possessed  of  a  large  amount  of 
household  furmture,  all  situated  on  the  com- 
plainant's farm.  -  On  February  1,  1897,  John 
and  Jeremiah  became  indebted  to  the  com- 
plainant for  $425  rent,  which  then  came  to 
be  due  on  the  lease  of  the  farm  made  to  them 
by  the  complainant,  and  on  February  9, 1897, 
the  complainant  distrained  all  the  above- 
named  goods  and  chattels,  furniture,  etc., 
and,  after  seizure.  Impounded  them  on  the 
farm.  Previous  to  this  seizure  John  and 
Jeremiah  McCrane  had,  on  January  5,  1897, 
made  a  chattel  mortgage  to  the  defendant 
Kate  McCrane  (who  was  a  daughter  of  John) 
upon  the  goods  and  furniture  subsequently 
distrained  by  tbe  complainant  The  chattel 
mortgage,  as  stated  in  the  bill,  is  conditioned 
for  tbe  payment  of  $943.75  in  one  month  from 
tbe  date  thereof,  according  to  the  tenor  of  a 
bond  bearing  even  date  therewith,  given  by 
John  and  Jeremiah  McCrane  to  Kate  Mc- 
Crane. The  bill  states  that  a  copy  of  the 
chattel  mortgage  is  annexed  to  tbe  bill.  The 
complainant  alleges  that  this  chattel  mort- 
gage is  without  consideration,  is  not  in  good 
faith,  that  it  was  made  to  hinder  and  delay 
tbe  complainant  in  the  collection  of  his  claim 
against  John  and  Jeremiah  McCrane,  that 
the  mortgage  la  void  and  of  no  effect  because 
the  affidavit  annexed  to  it  does  not  conform 
to  the  requirements  of  the  statute,  and  be- 
cause John  McCrane  is  married,  and  has  a 
wife  residing  wltb  him  on  the  farm,  and  the 
chattel  mortgrage  Is  given  In  part  on  house- 
bold  goods  In  the  possession  of  John  McCrane 
and  his  wife;  and  the  complainant  claims 
that  by  the  terms  of  the  statute  passed  March 
7, 1893  (Gen.  St  p.  2111),  the  mortgage  is  ab- 
whitely  null  and  void.  The  complainant 
■hows  that  the  chattel  mortgagee,  on  Feb- 
ruary 19,  1897,  advertised  the  goods  mort- 
gaged (excepting  the  household  goods)  to  be 
•old  at  pnbllc  vendue  on  February  26th,  to 
pay  and  satisfy  the  amount  of  the  chattel 
mortgage;  and  tbe  complainant  charges  that 
tbe  chattel  mortgage  is  fraudulent  and  the 


sale  imder  It  is  also  for  the  imrpose  of  de- 
laying the  complainant,  and  hindering  him  lo 
the  collection  of  his  rent,  and  he  prays  fot 
an  answer  by  the  defendants  John  and  Jere- 
miah McCrane,  without  oath,  that  the  chattel 
mortgage  may  be  set  aside  and  declared  in- 
valid as  against  the  complainant,  that  tbe 
property  may  be  sold  under  the  complainant's 
distress  warrant  free  from  tbe  lien  of  tbe 
chattel  mortgage,  and  the  proceeds,  so  far  as 
may  be  necessary,  may  be  applied  to  the  sat- 
isfaction of  the  complainant's  rent  and  that 
Kate,  John,  and  Jeremiah  McCrane  may  be 
enjoined  from  making  sale  of  tbe  goods  and 
chattels  of  tbe  said  John  and  Jeremiah  by 
virtue  of  tbe  chattel  mortgage  and  the  power 
of  sale  therein  contained.  Tbe  bill  is  sup- 
ported by  the  affidavit  of  the  private  secre- 
tary of  the  complainant  and  that  of  the  sher- 
iff of  the  county,  who  as  bailiff  served  the 
distress  warrant  A  copy  of  the  lease  of 
Green  to  McCraiie  is  annexed  to  the  bill,  and 
also  a  copy  of  the  distraint  Impounding  the 
goods,  with  a  list  of  the  goods  themselves. 
On  the  filing  of  the  bill  a  rule  to  show  cause 
was  allowed  why  injunction  should  not  be 
granted  according  to  the  prayer  of  the  bill, 
and  upon  the  coming  in  of  the  rule  the  de- 
fendant Kate  McCrane  appeared  by  counsel, 
and  filed  in  reply  her  own  affidavit  and  that 
of  the  defendants  Jeremiah  and  John  Mc- 
Crane. 

A.  H.  Swackhamer,  for  complainant  J.  S. 
Jessup,  for  defendants. 

GREY,  V.  0.  (after  staUng  the  facts).  The 
only  affidavit  of  the  complainant  which  Im- 
pugns the  consideration  of  the  chattel  mort- 
gage of  the  defendant  Kate  McCrane  is  that 
of  the  witness  Harrison  Llvermore,  the  pri- 
vate secretary  qf  the  complainant  The  wit- 
ness states  that  he  believes  that  the  chattel 
mortgage  was  given  "without  any  considera- 
tion paid  by  the  said  Kate  McCrane,  and  for 
the  purpose  of  hindering  and  delaying  tbe 
said  George  G.  Green  in  the  collection  of  his 
rent."  He  further  states  that  the  defendant 
XCate  McCrane  never  carried  on  any  sepa- 
rate business  on  her  own  account  always 
lived  In  her  father's  family,  and  was  de- 
pendent upon  him  for  support,  except  at  times 
when  she  went  out  at  service.  So  far  as  the 
consideration  of  tbe  chattel  mortgage  Is  at- 
tacked by  this  affidavit,  I  think  it  doubtful  if 
the  showing  on  tbe  part  of  the  complainant 
(which  is  evidently  upon  Information  and  be- 
lief, and  not  knowledge)  would  have  been 
sufficient  to  support  any  conclusion  that  the 
mortgage  lacked  consideration.  When  the 
responding  affidavit  of  the  defendant  Kate 
McCrane  Is  considered,  it  is  apparent  that  the 
chattel  mortgage  rests  upon  a  consideration 
of  moneys  (earned  by  her  or  given  to  her  by 
other  persons  than  the  mortgagors)  loaned  to 
the  mortgagors,  for  which  they  gave  her 
various  notes,  which  all  came  to  be  payable, 
and  then  an  accoont  was  stated,  the  amount 

Digitized  by  VjOOQIC 


37  ATLANTIC   RBPOBTBR. 


(N.J. 


of  Interest  and  principal  was  computed,  the 
due  notes  were  exchanged  for  the  bond,  and 
further  time  for  payment  of  the  aggregate 
debt  was  given  the  mortgagors  by  the  mort- 
gagee. The  evidence  for  the  defendant  on 
this  point,  Is,  I  think,  conclusive. 

It  is  further  objected  that  the  chattel  mort- 
gage is  void  In  toto,  imder  the  provision  of 
the  statute  of  March  7.  1898.  Gen.  St.  p. 
2111,  {  41.  This  act  provides  that  every 
mortgage  made  upon  household  goods  and 
furniture  in  the  use  and  possession  of  any 
family  In  tbi^  state,  not  grlven  to  secure  the 
purchase  money  for  such  goods  and  chattels 
thus  In  use  and  possession,  shall  be  absolute- 
ly void,  unless  such  mortgage  shall  be  first 
duly  signed,  etc.,  by  the  husband  and  wife 
of  the  family,  and  be  duly  recorded  as  pro- 
vided by  law,  etc.  The  complainant  claims 
that  the  operation  of  this  act  upon  the  chat- 
tel mortgage  in  question  Is  to  make  It  wh<rily 
void  because  among  the  things  mortgaged 
there  are  enumerated  sundry  articles  of 
household  goods  and  furniture,  and  he  in- 
sists that  the  terms  of  the  act  are  to  be 
strictly  construed,  to  make  the  mortgage  void 
and  of  no  effect,  notwithstanding  the  articles 
of  household  furalture  may  be  few  in  num- 
ber, and  the  other  goods  and  chattels  may 
constitute  the  more  considerable  portion  of 
the  goods  pledged.  The  intent  of  the  act  is 
undoubtedly  to  prevent  the  disposition,  l^ 
(vay  of  chattel  mortgage,  of  those  articles  of 
household  equipment  which  are  in  the  actual 
use  of  a  family,  without  the  consent  of  both 
the  husband  and  wife  of  the  family,  obtain- 
ed by  their  joining  In  the  execution  of  the 
mortgage.  The  purpose  is  to  protect  this 
household  furniture  in  the  use  of  the  family 
against  the  noortgagee,  not  to  defeat  the 
mortgagee's  lien  for  the  benefit  of  other  lien 
oreditora.  The  object  of  the  act  would  be 
fully  accomplished  If  the  mortgage  were  to 
l>e  held  void  to  the  extent  that  it  Includes 
household  furniture.  It  would  seem  an  ab- 
surd construction  to  give  to  the  act  if  a  chat- 
tel mortgage,  executed  only  by  the  husband, 
upon  a  herd  of  cattle  and  a  drove  of  horses, 
should  be  held  to  be  totally  void  because  it 
also  included  a  rocking  chair  in  the  actual 
use  and  possession  of  the  family.  An  absurd 
construction  will  not  be  given  to  a  statute 
when  the  object  of  the  legislation  Is  mani- 
fest, and  can  be  secured  by  a  reasonable  in- 
terpretation, consistent  with  the  words  of 
the  act  An  act  which  prescribed  a  penalty 
against  any  one^  not  licensed  by  Trinity 
House,  piloting  a  ship  on  the  Tliames,  was 
held  to  apply  only  to  ships  on  a  voyage,  and 
not  to  persons  In  charge  of  a  ship  merely 
shifting  from  wharf  to  wharf  to  unload  car- 
go.   Bex  V.  Lambe,  6  Term  R.  76. 

Bat,  whatever  construction  may  be  given 
to  this  provision,  when  its  Interpretation  be- 
comes necessary,  it  is  certainly  essential  to 
the  raising  of  this  point  that  the  bill  should 
specially  allege,  and  the  proofs  should  make 
It  affirmatively  appear,  that  the  instrument 


challenged  la  one  of  those  wUcli  the  act  de- 
clares to  be  void.  That  it  seeks  to  mortgage 
household  goods  and  furniture,  which  may 
be  in  storage  or  in  stock,  would  not  pot  the 
mortgage  within  the  application  of  the  act. 
The  intent  of  the  statute  is  plainly  that  the 
furniture  of  the  household  In  actual  use  by 
the  family  shall  be  secured  for  its  comfort 
and  necessity,  nnless  the  two  heads  at  the 
family  shall  join  in  the  mortgage.  In  the 
case  In  hand  the  bill  does  not  allege  that  the 
household  goods  and  furniture  named  in  the 
mortgage  are  in  the  nse  and  possession  of 
any  family  in  this  state.  The  bill  asserts 
that  the  said  "John  McCraae  was  possessed 
of  a  large  amount  of  household  fnmitnre,  all 
situated  on  the  complainant's  farm,"  and  In 
another  part  states  that  "he  Is  married,  and 
has  a  wife  residing  with  him  on  the  said 
farm,  and  the  said  chattel  mortgage  is  given 
upon  the  household  goods  in  the  possession 
of  the  said  John  McCrane  and  his  wife."  The 
affidavits  annexed  to  the  bill  do  not  deal 
with  this  question  at  all,  and  throw  no  light 
upon  the  point  whether  or  not  the  honaetaold 
furniture  was  in  either  the  use  or  possession 
of  the  family.  AU  that  is  proven  Is  that 
the  bailiff  seized  the  goods  and  chattels  of 
•Tohn  McCrane  situated  on  the  demised  prem- 
ises; so  that,  even  if  the  allegation  of  pos- 
session by  the  family  necessarily  implied  use, 
there  Is  no  proof  of  such  possession  to  sup- 
port the  allegation.  The  chattel  mortgage 
Itself  is  executed  by  John  McCrane  and  Jere- 
miah McCrane,  and  states  that  "all  the  goods 
and  chattels  mentioned  In  the  schedule  here- 
unto annexed,  and  now  in  our  possession," 
etc.  So  far  as  the  chattel  mortgage  itself  is 
evidential  on  the  point,  it  shows  that  the 
possession  was  in  John  and  Jeremiah  He- 
Crane,  the  mortgagors.  But  whether  the  for- 
nlture  consists  of  household  goods  tai  the 
use  and  possession  of  the  family  is  not  stat- 
ed. For  all  that  appears  on  the  face  of  the 
bill  and  in  the  proofs,  the  household  furni- 
ture might  have  been  in  the  posseesion  of 
McCrane  and  bis  wife,  but  stored  npon  the 
complainant's  farm,  and  not  in  the  nse  of 
the  family.  The  essential  element  required, 
in  order  that  the  act  may  apply  to  make  the 
mortgage  void  even  as  to  household  furni- 
ture, is  that  it  should  affirmatively  appear, 
not  by  allegation  aloae,  but  also  by  proof, 
that  the  household  furniture  was  not  only  In 
the  possession,  but  actually  In  the  use,  of 
the  family.  It  Is  not  Intended  that  posses- 
sion merely,  without  use,  should  create  the 
condition  under  which  the  statute  would  ap- 
ply; and  as  the  remedy  sought  is  In  the 
nature  of  an  enforcement  of  a  penatty,  mak- 
ing void  a  contract  which  save  for  the  act 
would  be  valid,  the  complainant  must  cer- 
tainly make  distinct  averment  and  also  ex- 
plicit proof  of  those  circumstances  the  exist- 
ence of  wtkich  he  claims  entitles  him  to  the 
administration  of  so  severe  a  judgment.  To 
declare  such  a  mortgage  totally  void,  the  at- 
tacking party  would  probably  be  compelled 
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to  resort  to  the  courts  of  law  for  bis  remedy. 
Equity  will  In  a  proper  case  relieve  against 
penalties.  It  never  Jrangers  for  their  en- 
forcement. 

Tbe  chattel  mortgage  was  further  object- 
ed to  on  the  ground  that  the  affidavit  was 
faulty.  In  that  It  states  "that  there  Is  due 
on  the  said  mortgage  tbe  sum  of  ^943.78, 
beside  lawful  Interest  thereon  from  the  5th 
day  of  January,  1887";  the  complainant 
claiming  that  by  the  condition  of  the  mort- 
gage It  Is  shown  that  It  secures  a  bond  pay- 
able In  one  month,  while  the  affidavit  In  Its 
terms  Indicates  that  the  money  is  payable 
at  once,  at  the  time  of  taJdng  the  affidavits. 
The  chattel  mortgage  act,  in  requiring  the 
affidavit  of  consideratloD,  prescribes  that  it  I 
be  made  by  the  holder  of  the  mortgage,  stat- 
ing the  consideration  "of  the  said  mortgage 
and  as  nearly  as  possible  the  amount  due 
and  to  grow  due  thereon."  The  use  of  tbe 
words  "as  nearly  as  possible,"  applicable  to 
tbe  specifications  of  the  amount  due  or  to 
grow  due  on  the  mortgage.  Indicates  that 
tbe  act  does  not  require  precise  and  exact 
naming  of  a  definite  sum,  but  only  a  state- 
ment as  nearly  as  possible  of  tbe  amouut 
due.  The  word  "due"  has  been  defined  In 
this  state  to  signify  sometimes  simply  In- 
debtedness without  reference  to  the  time  of 
payment,  and  at  other  times  It  means  that 
tbe  day  of  payment  or  render  has  passed. 
Scndder  t.  Coryell,  10  M.  J.  Law,  345;  Hoyt 
r.  Hoyt,  16  N.  J.  Law,  143.  In  the  statute 
requiring  an  affidavit  of  the  plaintiff  or 
his  agent  on  the  confession  of  Judgment  on 
bond  and  warrant  of  attorney,  tbe  affiant 
Is  required  to  swear  that  the  amount  for 
which  Judgment  is  confessed  Is  justly  due 
and  owing;  and  in  the  case  of  Scudder  v. 
Coryell  the  word  "due"  Is  defined  to  have 
been  used  In  this  statute  In  the  sense  sig- 
nifying simply  Indebtedness.  For  the  pur- 
pose of  the  Inquiry  in  this  case,  It  is  Im- 
material whether  the  word  "due"  la  defined 
to  be  limited  to  a  definition  of  the  ezlstendie 
of  the  Indebtedness,  or  to  an  Indication  that 
the  day  of  payment  has  passed,  because  the 
affidavit,  under  tbe  authorities  discussing 
this  statutory  requirement,  must,  in  cases 
referring  to  the  chattel  mortgage,  be .  con- 
sidered to  make  tbe  mortgage  a  part  of  the 
affidavit,  and  they  are  required  to  be  read 
together.  In  Fletcher  v.  Bonnet,  51  N.  J. 
Bq.  615,  28  Atl.  601,  the  court  of  errors  held 
that,  where  the  affidavit  expressly  refers  to 
matters  stated  in  the  mortgage,  these  mat- 
ters must  be  regarded  as  part  of  the  affl- 
darit,  citing  previous  cases  to  tbe  same 
effect.  In  the  case  in  band,  the  affidavit 
Is  annexed  to  tbe  mortgage,  the  affiant  opens 
her  affidavit  by  swearing  that  she  is  the 
mortgagee  named  In  the  foregoing  mortgage, 
she  further  swears  that  tbe  true  considera- 
tion of  tbe  said  mortgage  Is,  etc.  No  one 
ran  read  tbe  affidavit  without  being  referred 
to  tbe  mortgage.  The  statement  of  the  con- 
filderation  in  the  affidavit  and  recital  of  the 
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sum  due  In  the  condition  of  tbe  bond  must 
stand  together,  and,  so  talcen,  they  notify  the 
reader  that  the  amount  due  on  the  mortgage, 
In  the  sense  of  the  amount  owing  on  tbe 
mortgage,  is  the  sum  of  |943u73,  and  that 
that  amount  is  also  secured  to  be  paid  by 
a  bond  wherein  it  Is  specified  that  It  shall 
come  to  be  due,  in  the  sense  of  payable. 
In  one  mouth  from  the  date  thereof.  Tbe 
affidavit  and  the  chattel  mortgage,  when 
read  together,  sufficiently  comply  with  the 
statutory  requirements.  The  attaclis  upon 
the  chattel  mortgage  for  defects  by  reason 
of  supposed  noncompliance  with  statutory 
requirements  fall,  and  it  stands,  so  far  as 
these  criticisms  are  concerned,  as  a  valid 
mortgage,  vesting  in  the  defendant  a  legal 
right  to  the  benefit  of  the  security,  and 
therefore  not  void  as  to  the  complainant 
or  any  other  creditor  who  may  subsequent- 
ly have  obtained  a  lien  upon  the  mortgaged 
property. 

Tbe  complainant  also  claims  that  he  has 
a  lien  on  the  goods  named  in  the  chattri 
mortgage  by  virtue  of  his  distraint,  and, 
although  it  was  levied  subsequently  to  the 
making  and  recording  of  the  defendant  Kate 
McCrane's  chattel  mmtgage,  he  charges  that 
it  is  prior  thereto,  because  he  alleges  that 
tbe  mortgage  was  without  present  consider- 
ation, and  was  made  for  the  purpose  of 
defrauding  and  delaying  creditors,  and 
changing  the  title  to  the  chattels  to  avoid 
the  lien  of  the  complainant's  distraint,  and 
he  claims  that  as  a  creditor  he  Is  entitled 
to  disregard  the  lien  of  the  defendant's  mort- 
gage. This  assertion  of  priority  requires  an 
examination  ot  the  nature  of  the  disputing 
claims  of  the  several  parties,  and  how  far 
the  proofs  sustain  tbe  complainant's  charges. 
The  claim  of  the  complainant  is  based  upon 
a  rent  which  accrued  on  the  1st  day  of 
Febrtiary,  1897.  He  levied,  under  his  land- 
lord's warrant,  on  the  9th  day  of  that  month. 
The  lien  of  his  distraint  attached  at  the  time 
of  the  actual  seizure  under  the  warrant. 
Woodside  v.  Adams,  40  N.  J.  Law,  419.  It 
was  this  levy  which  so  fastened  his  <daim 
upon  the  mortgaged  goods  that  he  is  In  a 
position  to  be  considered  a  creditor  within 
the  meaning  of  the  chattel  mortgage  act, 
holding  a  status  by  which  be  can  question 
the  efficacy  of  precedent  liens.  Haston  v. 
Castner,  31  N.  J.  Bq.  697;  Currle  v.  Knight, 
34  N.  J.  Eq.  4S7;  Button  Co.  v.  Splelmann, 
50  N.  J.  Eq.  123,  24  AU.  571.  Before  the  r«it 
accrued  it  was  not  an  asset  or  credit  of  the 
complainant.  A  money  rent  not  due,  such  as 
is  reserved  in  the  complainant's  lease,  Is  not 
"debltum  in  prsesenti  solvendum  in  future." 
It  becomes  a  debt  for  tbe  first  time  when 
It  accrues.  Had  the  complainant  died  before 
the  rent  accrued,  it  would  not  have  gone, 
as  part  of  his  assets,  to  bis  personal  repre- 
sentatives to  pay  bis  debts,  but  with  the 
land,  as  incident  to  the  reversion,  to  the 
succeeding  holder  of  the  title.  If  the  com- 
plainant, during  this  period  before  the  rent 
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came  to  be  dne,  conld  assert  the  bolding 
of  even  a  latent  equity.  It  Is  certainly  as 
favorable  an  attitude  as  he  could  possibly 
claim.  He  had  no  charge  or  lien  whatever 
on  his  tenant's  chattels.  It  required  the 
statute  of  8  Anne,  c.  14  (Gen.  St.  N.  J.  p. 
1915,  t  4),  to  save  the  landlord's  rent  from 
the  sweeping  effect  of  a  fieri  facias  levied  on 
the  tenant's  goods.  It  was  while  the  com- 
plainant's claim  was  In  this  undetermined 
condition,  a  mere  latent  equity,  of  the  ex- 
istence of  which  the  defendant  Is  not  shown 
to  have  had  any  knowledge,  that  bet  chat- 
tel mortgage  was  made,  delivered,  and  re- 
corded, and  she  thereby  acquired  a  fixed  legal 
right  against  the  mortgagor's  chattels.  The 
complainant's  equity,  If  It  may  be  so  defined, 
became  fastened  on  the  mortgagor's  chattels 
more  than  a  month  after  this  by  the  dis- 
traint. The  complainant,  to  secure  this  lien, 
parted  with  neither  money  nor  anything  of 
value,  and  made  no  change  whatever  In 
his  position.  He  is  neither  a  subsequent 
bona  fide  purchaser,  nor  a  bona  fide  mort- 
gagee, such  as  the  chattd  mortgage  act 
contemplates.  He  Is  simply  a  creditor  who 
has  secured  his  claim  by  obtaining  a  lien 
upon  the  property  of  his  debtor,  subject  to 
antecedent  liens.  The  fact  that  his  debt  Is 
charged  as  a  lien  upon  the  goods  does  give 
him  a  status  from  which  he  can  attack 
other  liens  claimed  to  be  precedent,  but  it 
does  not  ipso  facto  give  him  a  right  superior 
to  such  preceding  liens.  That  superiority  de- 
pends upon  the  existence  of  some  infirmity 
in  the  apparently  precedent  lien  which 
malces  it,   as  to   his  claim,   inferior. 

Turning  to  the  claim  of  the  defendant  nnder 
her  chattel  mortgage,  the  proofs  show  beyond 
all  question  that  the  consideration  of  her 
mortgage  was  money  that  she  had  earned  by 
her  own  labor  while  at  service,  or  which  had 
been  given  to  her  by  other  persons  than  the 
mortgagors.  This  money  she  had  from  time 
to  time  loaned  to  the  mortgagors,  and  had  re- 
ceived their  notes  as  evidences  of  their  debt 
The  notes  bad  all  come  to  be  due  and  payable 
when  the  chattel  mortgage  was  taken.  The 
complainant's  rent  was  not  yet  due.  If  there 
had  been  a  purpose  to  defraud  the  complain- 
ant, as  he  alleges,  the  mortgage  could  have 
been  made  Immediately  payable,  and  the 
property  sold  before  the  complainant  could 
have  acquired  a  lien.  Instead  of  this,  time 
was  given  to  the  mortgagors,  and  proceedings 
to  sell  were  only  taken  after  the  complainant 
had  himself  seized  the  goods  by  his  distraint, 
and  thus  forced  -a  realization.  Any  doubts 
which  might  have  been  raised  by  the  fact 
that  one  of  the  mortgagors  is  the  father  of 
the  mortgagee  are  dispelled  by  the  proof  of 
the  origin  and  character  of  her  claim,  exhib- 
ited in  her  frank  statement,  which  Is  proba- 
ble In  Itself,  and  wholly  unrefuted.  There  Is 
no  showing  In  the  case  of  any  Indication  that 
there  was  any  puri>ose  to  benefit  the  mort- 
gagors, or  to  defraud  or  delay  their  creditors. 
On  the  contrary  the  proof  Is  clear  that  the 


sole  Intention  which  Induced  the  giving  of 
the  mortgage  was  to  secure  the  payment  of 
the  mortgagee's  debt  The  mortgagee  ob- 
tained from  her  debtors,  without  any  fraudu- 
lent purpose  or  action,  a  preference  by  way 
of  chattel  mortgage.  The  complainant  after- 
wards, when  his  rent  accrued,  pursued  bis 
legal  remedy,  and  secured  a  lien  on  the  mort- 
gagors' chattels. 

The  question  Is  narrowed  down  to  the  single 
Inquiry,  can  debtors  who  owe  two  or  more 
creditors  secure  one  of  them  by  giving  her  a 
valid  lien  upon  their  property,  where  It  Is 
done  without  fraudulent  design  and  simply 
to  prefer  the  favored  creditor?  I  do  not 
think  It  has  ever  been  denied  that  they  can. 
In  Holblrd  v.  Anderson,  5  Term  R.  235,  such 
a  preference  was  sustained,  though  the  dis- 
puting creditor  had  Judgment,  and  was  about 
to  Issue  execution,  and  these  facts  were  made  * 
known  to  the  preferred  creditor  before  he 
was  given  his  preference.  And  it  makes  no 
difference  if  an  honest  preference  of  one  cred- 
itor defeats  the  claims  of  the  others.  Hen- 
dricks V.  Mount,  5  N.  J.  Law,  850.  So  long 
as  the  debtor  exercises  this  right  honestly, 
his  acts,  whether  the  preference  be  created 
by  sale  or  pledge,  are  unimpeachable.  Essex 
Freeholders  v.  Llndsley,  41  N.  J.  Eq.  1&4.  3 
AtL  391;  Jones  v.  Naughrlght,  10  N.  J.  Eq. 
298.  "That  a  debtor  In  Insolvent  circumstan- 
ces may  prefer  certain  creditors  has  been  too 
long  the  received  law  of  this  state  to  be  ques- 
tioned now."  Bank  v.  Sprague,  21  N.  J.  Eq. 
539.  And  in  Bank  v.  Cummins,  39  N.  J.  Eq. 
580,  the  right  to  prefer  was  supported  even 
when  the  preferred  creditor  was  aware  at  the 
time  that  the  vendee,  who  gave  him  such  a 
lien  for  a  debt  due  from  his  vendor,  had  tak- 
en his  title  in  fraud  of  the  creditors  of  the 
vendor.  Such  a  proposition  was  held  not  to 
be  a  participation  in  the  fraud,  but,  on  the 
contrary,  to  put  the  property  to  its  legal  use 
by  applying  It,  though  by  a  preference,  to  the 
payment  of  the  debts  of  the  fraudulent  vend- 
or. The  tests  turn,  not  upon  the  right  of 
the  creditor  to  prefer,  nor  on  the  failure  of 
the  nonpreferred  creditor  to  secure,  his  claim, 
but  upon  the  honesty  of  the  parties  to  the 
transaction,  in  simply  giving  and  receiving  a 
preference,  and  the  absence  of  any  Intent  to 
secure  a  benefit  for  the  debtor,  or  to  hinder 
or  delay  his  other  creditors. 

The  case  of  Milton  v.  Boyd,  49  N.  J.  Eq.  142. 
22  Atl.  1078,  to  which  my  attention  has  been 
called,  has  no  application  to  the  case  now  be- 
fore the  court  In  that  case  the  mortgage  of 
the  complainant,  Milton,  was  made  in  consid- 
eration of  a  present  value  passed  for  it  and. 
without  any  recording,  gave  to  Milton  a  legal 
title,  as  against  the  mortgagor  and  all  the 
world,  except  creditors  and  subsequent  pur- 
chasers and  mortgagees  In  good  faith,  under 
the  fourth  section  of  the  chattel  mortgage 
act.  The  mortgage  of  the  defendant,  Boyd, 
was  subsequently  given  to  secure  a  preceding 
debt,  but  was  recorded  before  the  Milton 
mortgage.    The  court  held  that  tlie  previous 
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record  of  Boyd's  mortgage  did  not  protect 
him  against  the  superior  equity  of  the  prior, 
though  unrecorded,  mortgage  of  Milton,  he- 
eauae  Boyd  was  not  such  a  bona  fide  mort- 
gagee as  the  statute  contemplated,  In  that  he 
paid  nothing,  and  parted  with  nothing,  and 
did  not  change  his  position  in  any  way,  at  the 
time  he  received  his  mortgage.  He  took  the 
Interest  which  the  mortgagor  liad,  but  sub- 
ject to  the  equities  with  which  It  was  then 
charged,  one  of  which  was  MUton's  mortgage. 
There  was  also.  In  that  case,  strong  evidence 
of  a  fraudulent  design  on  the  part  of  the  de- 
fendant, Boyd,  because  he  secreted  the  fact 
that  he  had  an  agreement  for  a  mortgage  for 
several  years  before  he  tooli  it,  and  thus  ena- 
bled the  mortgagors  to  secure  a  credit  by 
their  apparent  ownership  of  their  g^ds, 
thongh  they  were  bound  to  him  all  the  while, 
to  pledge  their  goods  to  secure  his  debt. 
There  Is,  however.  In  the  case  cited,  a  distinct 
and  express  recognition  of  the  right  of  prefer- 
ence to  be  exercised  by  a  debtor  in  failing 
ciitfomstances,  by  which  he  may  secure  a 
favored  creditor,  provided  his  action  and  that 
of  the  creditor  be  free  from  fraudulent  de- 
sign to  protect  the  debtor  or  defraud  his  cred- 
itors. Id.,  page  153,  49  N.  J.  Eq.,  and  page 
1062,22  Aa 

In  the  case  now  before  the  court  the  com- 
plainant bad  at  the  most  a  mece  latent  equity, 
of  which  the  defendant  mortgagee  is  not 
shown  to  have  had  any  notice  until  after  her 
legal  right  had  been  fastened  upon  the  mort- 
gagor's goods  by  the  delivery  and  record  of 
her  mortgage.  After  this  had  been  fully  ac- 
complished, the  complainant  for  the  first  time 
acquired  a  lien  by  his  own  sole  act  without 
giving  anything  for  it  or  surrendering  any 
light  Neither  his  equity  nor  his  legal  right 
Is  In  any  way  superior  to  that  of  the  defend- 
ant He  Is,  of  coiu^e,  not  a  l)ona  fide  pur- 
chaser or  mortgagee,  as  contemplated  by  the 
iitatnte  and  interpreted  in  Milton  v.  Boyd, 
nor  Is  he  even  a  bona  fide  Uen  holder  within 
the  spirit  of  that  case,  because  he  secured  his 
Uen  as  a  mere  volunteer,  uninvited,  and  with- 
out the  passing  of  any  present  consideration. 
He  caimot  successfully  attack  the  defend- 
ant's mortgage  as  a  creditor  under  the  chattel 
mortgage  act,  because  her  mortgage  Is  prior 
lo  pobit  of  time  of  its  delivery  and  the  mort- 
gagee has  complied,  as  al)ove  shown,  with  all 
the  requlslties  prescribed  by  that  act,  wlilch 
are  necessary  to  make  her  chattel  mortgage 
valid  against  creditors  and  subsequent  bona 
fide  purchasers  and  mortgagees. 

This  branch  of  the  case  has  been  considered 
in  the  most  favorable  light  for  the  complain- 
ant tliat  the  circimistances  shown  would  jus- 
tify, treating  the  chattel  mortgagee  as  if  her 
mortgage  had  been  given  simply  to  prefer  a 
pre-existing  debt,  and  not  as  a  bona  fide 
mortgagee  who  bad  changed  her  position  to 
her  debtor  in  order  to  secure  her  lien.  I  have 
diacnssed  her  equities  as  only  equal  to  those 
of  the  complainant,  and  becoming  superior  by 
the  recording  of  her  mortgage,  by  which  they 


were  developed  into  an  Actual,  legal  right 
before  the  complainant  acquired  any  lien  up- 
on the  property.  There  Is  another  view 
which  might  be  taken  of  her  status,  which 
would  place  her  In  a  much  more  substantial 
position  as  to  the  consideration  of  her  mort- 
gage. When  she  gave  up  the  due  and  paya- 
ble notes  which  might  have  been  prosecuted 
immediately,  and  took  a  bond  payable  at  a 
future  date,  in  consideration  that  its  payment 
should  be  secured  by  the  chattel  mortgage,  it 
might  be  claimed  that  she  gave  up  her  then 
existing  and  perfected  right  to  collect  her 
money,  as  a  consideration  for  her  present  Uen, 
and  that  she  thus  became  a  bona  fide  mort- 
gagee in  the  broadest  sense  of  the  term.  All 
this  time  the  complainant  had  no  fixed  and 
ascertained  charge  on  the  property,  and  it  Is 
only  after  the  defendant's  equity  had  become 
an  actual  legal  right  that  his  own  claim  be- 
came a  lien  by  his  purely  voluntary  act.  The 
point  was  not  argued,  and  I  do  not  deem  it 
necessary  to  pass  upon  it. 

I  see  no  reason  in  any  of  the  objections  to 
the  defendant's  mortgage  which  would  jus- 
tify the  issuing  of  an  Injunction.  I  will  ad- 
vise that  the  rule  to  show  cause  be  dismissed, 
and  the  restraining  order  dissolved. 


WOODBURY  V.  PORTLAND  MARINE 
SOO.  et  al. 

(Supreme  Judicial  Court  of  Maine.    Feb.  24, 
1897.) 

CORHOKATIOS— ChaBITABLB    RsUBF—  INJOSOTION". 

1.  The  Portland  Marine  Society,  a  corporation 
of  ancient  origin,  web  created  for  the  purpose  of 
extending  relief,  as  occasion  might  require,  to 
"decayed  and  disabled  seamen,  and  to  the  poor 
widows  and  orphan  cliildren  of  deceased  sea- 
men, and  for  the  promotion  of  seamanship  and 
navigation."  It  luts  accumulated  considerable 
property  and  funds  from  the  entrance  fees  paid 
by  meml>ers  and  annual  dues.  Lately,  in  order 
to  keep  up  a  social  interest  in  the  society,  and 
promote  its  welfare,  it  has  been  accustomed  to 
give  to  its  members  an  annual  dinner.  The  com- 
plainant, one  of  its  members,  sought  bj[  a  bill  in 
equity  to  suppress .  the  practice,  by  inhibiting 
such  an  entertainment  after  it  was  contracted 
for  and  virtually  in  readiness  to  be  partaken, 
and,  failing  to  obtain  an  injunction  In  the  court 
below,  now,  upon  appeal  to  this  court,  insists 
tliat  the  cost  of  the  banquet,  already  long  ago 
paid  for  out  of  the  plentiful  funds  of  the  society, 
shall  be  collected  from  those  members  of  the  so- 
ciety who  participated  therein.  Held,  that  while 
the  court  is  unwilling  to  declare  the  practice  to 
be  legal,  or  to  authorize  or  encourage  Its  contin- 
uance, it  does  not  deem  it  expedient  to  sustain 
the  bill  under  the  circumstances  now  existing. 

2.  The  bill  also  sought  to  enjoin  the  payment 
of  $15,  which  the  society  voted  that  its  treasurer 
pay  to  a  poor  and  worthy  person,  the  bill  alleg- 
ing that  such  person  does  not  belong  to  that  class 
of  beneficiaries  of  the  society  entitled  to  relief 
from  its  charitable  funds.  But  the  defendants 
claimed  that  the  person  belongs  in  fact  to  the 
class  to  whom  the  society  may  extend  charitable 
aid. 

Hdd,  that  the  officers  of  the  society,  acting 
in  good   faith,   may  decide  such  questions  for 
themselves,  when  trivial  amounts  only  are  in- 
volved.   Equity  does  not  stoop  to  pick  up  pins. 
(Official.) 
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Appeal  from  supreme  judtdal  court,  Cum- 
berland county,  In  equity. 

Bill  by  Benjamin  F.  Woodbury  agaJaat  the 
Portland  Marine  Society  and  others.  From 
a  judgment  refusing  an  injunction,  plalatUI 
appeals.     Bill  dismissed. 

Bben  Wlnthrop  Freeman,  for  appellant 
H.  &  W.  J.  Knowlton,  for  appellees. 

FETEKS,  0.  J.  Tbis  bill  In  equity,  Insti- 
tuted by  a  single  complainant,  as  a  member 
of  the  Portland  Marine  Society,  against  that 
corporation  and  its  president  and  treasurer, 
to  restrain  the  society  from  contracting  for  a 
banquet  for  Its  members  on  a  certain  public 
occasion,  or  to  prevent  payment  for  the  same 
from  the  funds  of  the  society  If  already  coa- 
tracted  for,  was  beard  below,  and  comes  to 
this  court  by  appeal  from  a  decree  by  the  sit- 
ting justice  refusing  to  sustain  the  bill. 

The  decree  recites  the  more  material  facts, 
and  states  the  reasons  for  refusing  the  equi- 
table aid  aJBked  for,  and  is  as  follows: 

"This  case  csme  on  for  hearing  on  bill,  an- 
swer, and  proofs,  and  has  been  argued  by 
counsel,  and  It  appeared: 

"That  In  1796  the  defendant  society  was 
created  by  the  commonwealth  of  Massachu- 
setts for  'the  promotion  of  the  Icnowledge  of 
navigation  and  seamanship,  the  relief  of  de- 
cayed and  disabled  seamen  and  the  poor 
widows  and  orphans  of  deceased  seamen,' 
and  empowered  to  hold  property  to  the 
amount  yielding  an  annual  income  of  six 
thousand  dollars  for  such  purpose. 

"The  by-laws  limit  two-thirds  of  Its  mem- 
bers to  persons  who  are  or  have  been  masters 
of  vessels,  and  restricts  aid  to  such  persons, 
their  widows  and  children.  The  society  has 
accumulated  a  fund  of  over  f27,000,  and  its 
annual  Income  Is  about  $1,700.  In  1889  the 
membership  bad  decreased  to  20,  and  an  ef- 
fort was  then  made  to  renew  interest  In  the 
society,  and  Increase  Its  membership,  result- 
ing In  raising  the  same  to  about  60  (now  66). 
To  this  end,  annual  dinners  were  Inaugurat- 
ed, to  be  paid  for  by  the  society,  at  a  cost  of 
from  ?101.10  In  1889  to  ?13G.93  In  1894.  In 
1895  the  society  paid  nothing  for  the  purpose. 
In  December,  1895,  the  society  appropriated 
1300  for  a  dinner,  it  being  Its  centennial 
anniversary.  To  this  use  of  the  funds,  the 
plaintiff  objected,  and  filed  his  bill  to  restrain 
payment.  A  preliminary  injunction  was 
moved,  but  denied  by  a  Justice  of  tbis  court, 
and  tbe  funds  were  applied  to  this  purpose, 
viz.  ?2S2.30. 

"It  Is  considered  by  the  court  that  while 
such  expenditure  may. not  come  within  tbe 
scope  and  purpose  of  the  charity  created  by 
the  founders  of  tbe  society,  and  Is  of  ques- 
tionable propriety,  still.  Inasmuch  as  done  in 
good  faith  and  with  honest  motives,  and  the 
scope  of  the  plaintttTs  bill  Is  so  narrow  as  to 
embarrass  the  granting  of  adequate  relief, 
and  the  other  ground  has  no  merit.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 


{dalDtlfTs   blU   be  dismissed,    bat   without 

costs." 

The  decree  rather  understates  than  over- 
states the  case,  and  a  few  other  facts  may 
be  added.  Xtaere  were  cmly  two  members  of 
tbe  society  votii^  against  the  appropriation 
complained  of,  and  no  part  of  the  principal 
funds  of  the  society  were  encroached  upon 
for  tbe  expenses  of  the  entertainment,  the 
necessary  amount  having  been  taken  from 
certain  unexpended  Interest  money  remain- 
ing at  the  time  on  hand. 

Much  is  said  In  behalf  of  the  complainant 
concerning  the  society  as  an  Institution 
strictly  for  charitable  purposes,  it  was  not 
altogether  or  even  principally  a  charitable 
association.  The  act  creating  the  society 
declares  "that  tbe  end  and  design  of  the 
institution  of  said  society  is  the  promotion 
of  the  Imowledge  of  navigation  and  seaman- 
ship, tbe  relief  of  decayed  and  disabled  sea- 
men, and  the  poor  widows  and  orpbans  of 
deceased  seamen." 

Quite  onerous  duties  are  Imposed  on  mem- 
bers of  the  society.  Article  9  of  tbe  by- 
laws provides  as  follows:  "It  is  enjoined 
on  every  maritime  member  of  this  society, 
on  his  arrival  from  sea,  to  communicate  to 
the  president  his  observations  respecting  the 
variation  of  the  needle,  the  soundings,  cours- 
es, and  distances,  and  all  other  things  re- 
markable absut  this  coast,  as  well  as  any 
particular  observations  promotive  of  nauti- 
cal knowledge,  in  writing,  to  be  examined 
and  digested  by  the  committee  appointed  by 
the  society  for  that  purpose,  and  lodged  wiib 
the  secretary,  to  be  recorded  In  tbe  books 
of  the  society." 

The  marine  or  regular  members  are  re- 
quired up<m  their  admission  to  pay  the  sum 
of  $20  each,  and  pay  an  annual  assessment 
afterwards  of  10  cents  a  month  for  at  least 
26  years;  and  honorary  members  may  be 
admitted  in  consideration  of  donatioDS  to 
the  society  of  not  less  than  $12  each,  and 
the  latter  are  not  eligible  to  office  in  the 
society,  and  are  not  entitled  to  any  benefits 
from  Its  funds;  and  certain  social  duties 
and  obligations  are  also  imposed  upon  all 
the  members  alike. 

The  language  of  the  decree  hardly  de- 
scribes fully  tbe  stimulating  Influence  of  the 
efforts  made  In  1889  to  Increase  the  member- 
ship of  tbe  society,  and  awaken  an  interest 
in  Its  general  welfare,  by  converting  it  into 
a  more  social  organization,  the  new  feature 
being  an  annual  entertainment  and  dinner 
for  Its  members.  The  by-laws  were  revised. 
by  which  the  admission  fee  of  regular  mem- 
bers was  raised  from  $12  to  $20,  and  more 
new  members  were  added  in  two  years  aft- 
er that  time  than  had  been  admitted  for  the 
30  years  before,  and  there  is  every  reason 
to  believe  that  the  new  social  feature  of 
the  society  caused  such  Increase  of  Its  pro.-i- 
perlty.  It  was  a  means  of  bringing  all  tbe 
members  together  at  least  once  each  year, 
and  the  movement  was  decidedly  a  popular 
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one;  A  partidpatioa  In  the  annoal  banquet 
was  the  only  compensation  received  or  that 
vas  ever  expected  to  be  received  by  the 
members  for  all  their  contributions  and 
services  In  behalf  of  the  society.  Who  ever 
heard  of  an  objection  to  our  colleges  provid- 
ing a  dinner  for  their  graduates  on  com" 
mencement  day?  And  still  it  is  to  be  pre- 
sumed that  there  is  no  clause  in  any  college 
charter  permitting  it  The  college  receives 
its  compensation  for  the  outlay  in  the  pro- 
motion  which  the  occasion  invites  for  Its 
welfare.  Municipal  corporations  are  con- 
stantly appropriating  small  suihs  for  differ- 
ent sorts  of  public,  though  not  technically 
legal,  purposes;  and  a  court  of  equity  la 
rarely  called  upon  to  restrain  them  by  In- 
junction, although  such  municipal  practice 
may  not  be  in  all  cases  even  a  commendable 
cae.  The  question  is  not  without  some  au- 
thority. In  Grant  on  Corporations  (an  old 
English  work),  it  is  said,  at  page  SO:  "A 
by-law  involving  an  expenditure  of  the  funds 
of  the  corporation,  without  an  adequate  ad- 
vantage accruing  to  the  corporation,  is  bad, 
as  being  unreasonable;  and  therefore  a  by- 
law to  compel  the  giving  of  a  dinner  must 
-■•hoiv  that  it  is  for  a  beneficial  purpose,  or 
that  an  interest  of  the  corporation  is  in  some 
»-ay  promoted  by  it,  or  it  will  be  invalid." 
To  this  text  the  author  cites  quite  a  num- 
ber of  old  decisions. 

The  extraordinary  remedy  of  injunction 
shonid  be  applied,  so  the  leading  autliors 
fay,  only  In  very  clear  cases;  and  whether 
the  remedy  shall  be  granted  or  withheld 
mnst  depend,  they  also  say,  upon  which 
course  may  be  required  upon  the  grounds  of 
pxpediency  and  sound  public  policy;  es- 
pecially where  public  rather  than  private 
rights  are  involved.  In  the  present  case  an 
injunction  was  refused,  the  money  for  the 
(-ntertainment  has  been  expended,  and  it 
does  not  impress  us  as  expedient  or  feasible 
to  attempt  to  reclaim  It.  While  we  do  not 
decide,  and  there  Is  no  occasion  for  our  so 
deciding,  that  the  practice  of  the  society  In 
providing  annual  entertainments  to  be  paid 
for  out  of  its  ordinary  funds  is  strictly 
legal  or  justifiable,  we  feel  that  this  par- 
ticular bill,  under  the  circumstances,  would 
better  not  at  this  stage  of  the  proceedings  be 
KU-stalned.  Future  entertainments  of  the  kind 
wonld  lietter,  i>ertaap8,  be  paid  for  by  a  fund  to 
be  contributed  by  the  members  of  the  society 
for  smch  special  purpose. 

There  Is  another  claim  presented  by  the 
bill,  not  specifically  mentioned  In  the  de- 
free.  The  bill  claims  that  the  society  voted 
to  pay  $15  as  a  charitable  contribution  to  a 
certain  i>oor  woman  named,  and  that  she  did 
not  belong  to  the  class  of  persons  entitled 
to  receive  a  benefit  as  a  beneficiary  of  the 
society.  But  the  defendants  clnim  that,  as 
a  matter  of  fact,  she  does  come  within  the 
description  of  persons  to  whom  the  society 
may  extend  charitable  aid.  The  ofilcers  of 
the  society  mnst  be  entitled,  acting  In  good 


faith,  to  decide  such  questions  for  them- 
selves wh«i  trivial  amonnta  only  are  In- 
volved.    Equity  does  not  stoop  to  pick  up 
pins. 
Bill  dismissed,  without  costs. 


WYMAN  V.  GAT. 

(Supreme  Judicial  Court  of  Maine.     Feb.  2S, 
1897.) 

ISSOLVENCT— FkEPEKBNCB— EXEMPTIOKS— WaIVUU 

1.  Exempted  property  is  a  {)er8onal  privilege 
of  the  debtor.  He  may  waive  it,  and  does 
waive  it  when  he  conveys  the  property  to  an- 
other; and  if  the  conveyance  worka  a  fmudnJemt 
preference  under  the  insolvent  law  the  assignee 
nray  recover  the  property  or  its  value. 

2.  This  doctrine  applies  to  policies  of  life  in- 
surance where  the  annual  premium  on  each  is 
less  than  $150. 

(Official.) 

Iteport  from  supreme  Judicial  court,  Lin- 
coln county. 

This  was  an  action  of  trover  by  Samuel 
D.  Wyman  for  the  conversion  of  certain 
personal  assets,  viz.  a  horse,  calf,  sleigh, 
robe,  blanks,  cow,  harness,  pung,  etc.,  sold 
by  Alfred  W.  Huston,  an  insolvent  debtor, 
to  Gilbert  E.  Gay,  on  January  26,  1S94,  in 
fraud  of  the  provisions  of  the  insolvency 
law. 

It  was  admitted  that  the  articles  enumer- 
ated In  the  writ  excepting  the  sleigh,  were 
sold  by  the  Insolvent  to  the  defendant,  and 
that  the  pollc'les  of  life  Insurance  described 
I  in  thevrrit  were  assigned  by  the  debtor  to 
the  defendant  on  the  day  alleged.  The  fol- 
lowing question  was  submitted  to  the  Jury, 
and  by  them  answered  as  a  special  verdict: 

"Did  the  defendant  have  reasonable  cause 
to  believe  that  Alfred  W.  Huston  was  In- 
solvent when  he  took  the  bill  of  sale  and  the 
assignments  from  htm  In  partial  payment 
of  preceding  debts  on  the  26th  of  January, 
18M7 

"Answer.   Yes." 

A  question  arose  at  the  trial  whether  such 
articles  In  the  sale  and  assignments  as  ai-e 
exempt  from  attachment  or  seizure  on  exe- 
cution could  be  the  subjects  of  fraudulent 
preference  under  the  insolvency  law,  It  be- 
ing admitted  that  the  insolvent  did  not  have 
at  the  time  of  the  transfer  duplicates  of 
any  such  articles  of  property. 

It  was  admitted  that  said  Huston  went 
into  voluntary  insolvency  on  the  24th  of 
March,  1894,  and  that  the  proceedings  are 
still  pending. 

One  of  the  policies,  dated  January  1, 
1894,  was  a  paid-up  policy  at  the  time  of 
the  assignment.  The  value  of  the  different 
policies  Is  $153.06  on  paid-up  policy,  and 
the  other  $192.40,  making  $346.52,  the  total 
value. 

The  annual  premium  on  each  of  said  poli- 
cies was  $100.3a 

The  case  was  reported  to  the  full  court 
upon  the  finding    and    admissions,  to    say 
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whether  the  plaintiff  can  recover,  and,  If  so, 
for  how  much.   Judgment  for  plaintiff. 

W.  H.  Hilton,  fOT  plaintiff.  T.  P.  Pierce, 
for  defendant 

HASKELL,  J.  Trover,  by  the  assignee  of 
an  Insolvent  debtor,  against  a  creditor,  to 
recover  the  value  of  chattels  conveyed  to 
him  by  the  debtor  in  fraud  of  the  Insolvent 
law. 

The  case  found  the  conveyance  to  have 
been  fraudulent,  but  the  defendant  claims 
that  the  chattels,  when  conveyed  to  him, 
were  exempt  from  attachment,  and  therefore 
do  not  belong  to  the  assignee.  This  defense 
Is  groundless.  Exempted  property  is  a  per- 
sonal privilege  of  the  debtor.  He  may 
waive  It,  and  certainly  does  waive  It  when 
he  conveys  It  to  another.  His  interest  In 
the  property  Is  then  gone.  He  cannot  re- 
claim It  or  recover  It  If  It  serves  a  fraud, 
his  assignee  may  do  so,  and  thereby  prevent 
an  unequal  distribution  of  his  assets  among 
his  creditors.  Nason  v.  Hobbs,  75  Me.  386, 
Is  directly  in  point.  There  the  assignee  sued 
to  recover  the  value  of  a  yoke  of  oxen,  sold 
by  the  debtor  before  his  Insolvency  In  fraud 
of  creditors.  Exemption  of  the  oxen  from 
attachment  was  set  up  as  a  defense.  The 
court  says  at  the  date  of  the  Insolvent  pro- 
ceedings the  debtor  "did  not  then  own  the 
oxen,  for  he  had  sold  them  the  day  before  to 
the  defendant,  and  he  could  not  legally  claim 
sold  oxen  as  exempt"  The  Jory  found  the 
value  of  the  chattels  on  the  day  of  their  con- 
veyance to  the  defendant  to  have  been  $147.- 
35,  which  sum  the  plaintiff  may  recover, 
with  interest  from  the  date  of  conversion. 

The  plaintiff  also  sues  to  recover  f345.52, 
the  agreed  value  of  two  policies  of  Insurance 
on  the  insolvent's  life,  conveyed  by  him  to 
the  defendant  in  fraud  of  the  Insolvent  law, 
and  thereby  converted  to  his  own  use.  The 
same  defense  as  to  the  chattels  is  interposed. 
Rev.  St  c.  49,  {  94,  is  invoked.  That  sec- 
tion exempts  all  such  policies  where  the  an- 
nual premium  Is  less  than  |150,  meaning 
on  each  one,  from  "attachment  and  from 
all  claims  of  creditors,  during  the  life  of  the 
assured."  This  statute  means  to  allow  the 
assured  such  property,  while  he  holds  it,  free 
from  the  claims  of  creditors;  but  when  he 
sells  it  for  cash,  he  will  have  received  Its 
equivalent,  and  the  purchaser  will  holA  an 
Investment— a  security— that  is  Just  as  much 
a  part  of  his  estate  as  a  bond  or  promissory 
note  would  be. 

So,  when  the  insured  assigns  his  policy  In 
payment  of  a  debt,  the  policy  becomes  assets 
in  the  hands  of  a  creditmr,  and  he  should 
not  thereby  be  permitted  to  gain  a  fraudulent 
preference  In  his  own  favor  over  other  cred- 
itors of  the  same  debtor.  When  the  assured 
parts  with  his  policy,  he  places  it  without 
the  protection  of  the  statute.  It  then  be- 
comes the  same  as  any  chattel,  and  the  title 
goes  to  the  assignee  in  insolvency,  rather 
than  to  work  a  fraud.    Any  other  doctrine 


might  be  made  to  thwart  the  equality  of 
credltcHTS,  and  make  it  possible  for  a  dis- 
honest debtor  to  give  his  property  to  a  single 
creditor.  He  might  take  his  entire  assets, 
and  procure  numerous  policies  of  insurance, 
with  annual  premiums  of  not  over  (150  on 
each  as  In  this  case,  and  appropriate  the 
whole  of  them  to  a  favored  creditor. 

We  think  the  defense  of  exemption  does 
not  apply  to  the  policies  any  more  than  to 
the  chattels,  and  that  the  plaintiff  may  re- 
cover for  their  conversion  the  agreed  value 
of  $345.52;  but,  as  the  case  does  not  show 
when  that  value  attached,  it  must  be  pre- 
sumed as  of  the  date  of  the  verdict  from 
which  time  interest  should  be  added. 

Judgment  for  plaintiff. 


JONES   V.   GRANITE   STATE  FIRE   INS. 

CO. 

(Supreme  Judicial  Court  of  Maine.     Feb.  25, 

1897.) 

ISBCBANCB— V*OAST    BuiLDINOS  —  PRSSlMPTIOa— 

BviDENCB— kev.  1ST.  ch.  4u,  if  aa 

1.  The  decision  in  the  case  of  White  t.  Insur- 
ance Co.,  22  AU.  167,  83  Me.  279,  again  re- 
ported in  26  All.  1(H9,  85  Me.  97,  does  not 
deny  that  the  general  burden  of  proof  lies  on  an 
insurance  company  to  prove  ttiat  an  insurance 
risk  is  increased  by  the  vacancy  or  nunoccu- 
pancy  of  dTvelling  nouses,  but  only  that  such 
burden  may  be  aided  by  the  common  and  natural 
presumption  to  that  effect;  and  that  in  a  case 
utterly  devoid  of  any  evidence  as  to  the  shua- 
tion  or  circumstances,  such  presumption  would 
be  sufficient  to  sustain  the  burden  which  the 
statutory  provision  casts  upon  the  company. 

2.  The  presumption  tielongs  to  the  class  o( 
mixed  presumptions  of  law  and  fact,  or  of  pre- 
sumptions o<'  fact  which  are  sanctioned  by  the 
law,  l>ecause  they  are  in  consonance  with  reason 
and  experience,  and  liecaose  from  their  impor- 
tance and  frequency  of  occurrence  they  hare 
attracted  the  attention  of  the  law  and  received 
its  commendation;  in  principle,  like  the  presump- 
tion that  all  bills  and  notes  are  given  or  indorsed 
for  value,  or  the  presumption  which  prevails  in 
favor  of  innocence,  or  sanity,  or  against  fraud, 
and  other  presumptions  that  might  be  enumer- 
ated. 

3.  While  this  preinmption  has  the  effect  of 
prima  facie  proof, — until  counteracted  by  evi- 
dence,— when  any  evidence  is  adduced  on  either 
or  both  sides,  then  the  burden  of  proof  is  upon 
the  insurance  company,  aided  as  it  may  or  may 
not  be  by  the  presumption,  to  make  oat  the 
proposition  it  undertakes  to  maintain;  and  if  the 
proofs  stand  in  equilibrio  on  the  proposition, 
then  the  company  fails. 

4.  In  this  case  the  house  destroyed  by  fire 
had  been  both  vacant  and  unoccupied  for  morf 
than  a  year,  was  situated  in  the  outskirts  of 
Ellsworth,  in  a  secluded  and  isolated  location 
back  from  the  road,  without  any  near  neighbors, 
at  a  distance  so  great  from  the  center  of  th« 
city  as  not  likely  to  receive  any  protection  from 
its  fire  department,  and  there  was  quite  a  tempt- 
ing opportunity  for  evil-minded  persons  to  visit 
the  premises  without  beiag  seen  either  coming 
or  going.  The  fire  broke  out  at  midnight  in  tl>e 
ell  where  laborers  had  been  working  during  the 
day.  Had  the  house  been  occupied  at  the  time 
the  fire  might  not  have  occnrred.  or  might  haro 
in  its  early  inception  been  prevented. 

Held,  that  on  these  facts,  and  such  others  as 
the  evidence  discloses,  an  action  against  the  in- 
surance company  cannot  be  maintained. 
(Official.) 
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B«port  from  sapreme  Judicial  court,  Ham- 
cock  county. 

This  was  an  action  of  assumpsit  by  Harrj 
S.  Jones  on  an  Insurance  iiollcy  Issued  by 
the  Granite  State  Fire  Insurance  Company 
00  December  9,  1882,  on  a  two-story  frame 
dwelling  house  and  addition  and  other  build- 
Sngs  owned  by  plaintiff  and  situated  on  his 
farm  In  Ellsworth.  The  policy  covers  the 
dwelling  house  and  addition,  which  was  In- 
ntred  for  $500,  and  other  outbuildings,  which 
were  insured  for  $1,250,  making  a  total  of 
a750. 

A  fire  occurred  on  the  4th  day  of  May,  1896, 
caoslng  the  loss  of  the  dwelling  house  and  ad- 
dition, and  this  action  was  brought  to  recover 
Vae  sum  of  $500,  the  amount  of  Insurance 
Uiereon. 

The  writ  Is  dated  September  4,  1806.  The 
plea  was  the  general  issue,  with  the  brief 
statement:  "That  the  entire  policy  of  Insur- 
ance declared  on  by  the  plaintiff  In  this  action 
liad  been  rendered  void  because  of  the  build- 
ings therein  described  becoming  vacant  or  un- 
occupied in  March,  1894,  and  so  remaining 
mtll  the  time  of  the  fire,  a  space  of  about 
fourteen  months,  without  the  written  consent 
or  agreement  of  the  defendant  indorsed  on 
said  policy  or  added  thereto,  as  was  required 
by  its  terms  and  conditions,  and  that  by  rea- 
son of  said  vacancy  and  nonoccuponcy  the 
risk  on  said  buildings  was  materially  Increaa- 
ed." 

The  statute  (Rev.  St.  a  49,  |  2(9  Invoked  by 
the  defendant  Is  as  follows:  "A  change  In  the 
property  Insured,  or  In  its  use  or  occupation, 
or  a  breach  of  any  of  the  terms  of  the  policy 
by  the  Insured,  do  not  affect  the  policy  unless 
tbey  materially  increase  the  risk."  Judg- 
ment for  defenuant 

A.  W.  King,  for  plaintiff.  L.  O.  Cornish, 
for  defendant 

PETKRS,  0.  J.  The  contention  In  this  case 
Is  whether  the  risks  of  an  Insurance  on  the 
house  In  question  were  or  not  materially  in- 
creased by  Its  nonoccupancy,  the  terms  of  the 
policy  (which  must  have  been  well  under- 
stood by  the  Insured)  declaring  the  policy  to 
be  void  for  such  cause  when  not  consented  to 
by  the  Insurance  company.  The  facts  are 
not  In  dispute. 

An  Insurance  of  $S00  was  obtained  by  the 
plaintiff  December  7,  1892,  on  his  two-story 
frame  building  and  ell,  the  property  having 
been  estimated  at  the  time  as  worth  $1,750. 
The  Insurance  came  within  the  denomination 
of  a  "farm  risk."  The  buildings  became  va- 
cant and  unoccupied  In  March,  1894,  and  con- 
tinned  so,  without  the  consent  or  knowledge 
of  the  company,  for  14  months,  when.  May  4, 
1895,  the  same  were  totally  destroyed  by  lire. 

The  house  was  situated  on  a  larse  and 
flnely-cnltlvated  farm,  having  a  frontage  of 
nearly  half  a  mile  on  a  country  road,  being 
Main  street  extended,  nmning  past  It  in  a 
northerly  and  southerly  direction.    Hie  farm 


extends  easterly  two  miles  to  the  easterly 
boundary  of  the  city  of  Ellsworth,  the  east- 
erly section  of  the  same  consisting  variously 
of  field,  pasture,  and  woodland.  The  uncul- 
tivated portion  of  it  is  traversed  by  the  Maine 
Central  Railroad,  which  runs  northerly  and 
southerly  across  it  The  house,  60  years  old 
and  more,  and  In  rather  an  indlffwent  state 
of  repair,  was  located  about  20  rods  back 
from  the  road,  and  two  bams  that  were  not 
burned  (nor  insured,  that  we  are  aware  of) 
are  still  standing  on  the  premises  about  20 
rods  east  of  the  location  of  the  bouse.  The 
farm  on  which  the  house  stood  is  really  in  the 
outskirts  of  the  city  of  Ellsworth,  In  quite  a 
secluded  and  isolated  situation,  being  four- 
fifths  of  a  mile  from  the  Maine  Central  Rail- 
road station,  which  Is  itself  quite  out  of  tlie 
central  part  of  the  city.  There  were  at  the 
time  of  the  fire  a  few  neighbors  scattereil 
along  the  road,  on  both  the  north  and  soutli 
Bides  of  the  plaintiff's  land,  living  in  small, 
ordinary  houses,  but  not  In  close  proximity 
to  It;  the  nearest  on  the  other  side  being  8.*) 
rods  distant  from  the  house.  The  city  had 
an  Imperfect  and  inadequate  Bie  system,  but 
unavailable  for  the  protection  of  such  build- 
ings as  these  situated  two-thirds  of  a  mile 
away.  The  fire  department  attempted  to  of- 
fer relief,  but  failed  to  do  so.  The  counsel 
for  the  plaintiff  regards  the  fact  as  important 
that  there  is  a  running  brook  not  far  distant 
from  the  buildings,  but  neither  firemen  nor 
neighbors  had  any  means  by  which  its  waters 
could  be  used  to  extinguish  the  fire. 

The  fire  was  first  discovered  in  the  ell  and 
shed  attached  to  the  main  house,  at  2  o'clock 
In  the  night,  and  soon  resulted  in  a  total  loss. 
The  premises  were  well  cared  for  by  the  own- 
er and  his  hired  man  In  the  daytime,  on  ac- 
count of  his  bams  of  hay  and  stock  of  cattle 
kept  there,  but  neither  owner  nor  laborer 
stayed  on  or  near  the  premises  during  the 
night  It  was  customary  for  some  one  at 
work  on  the  farm  to  visit  the  buildings  daily 
or  oftener,  and  on  the  afternoon  preceding  the 
fire  the  owner  was  about  the  house  oversee- 
ing the  work  of  his  men,  who  were  engage  1 
In  repairing  the  stone  foundation  imder  the 
ell.  He  closed  the  house  at  about  7  o'clock 
and  went  home,  seeing  no  signs  of  fire  or  of 
anything  unusual  about  the  premises. 

We  feel  constrained  to  declare,  In  view  of 
all  the  facts  respecting  the  condition  and  sit- 
uation of  the  property,  that  its  exposure  to 
the  risks  of  fire  was  seriously  Increased  be- 
cause of  the  vacancy  of  the  unoccupied  build- 
ings. Whether  the  fire  was  caused  either  by 
accident  or  design,  had  there  been  some  per- 
son living  In  the  house  at  the  time  the  chan- 
ces are  that  It  might  have  been  discovered  in 
season  to  control  it  or  that  it  never  would 
have  occurred.  The  reasoning  of  the  court  in 
Lancy  v.  Insiu-ance  Co.,  82  Me.  492,  20  Atl. 
79,  is  applicable  in  this  case,  although  of  more 
forcible  application  In  that  case  than  in  thi.'<. 

It  Is  doubtful  if  the  meaning  of  the  court. 
In  Its   Interpretation   of   the   statute   whlc:i 
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casts  the  bnrden  of  proof  on  Insurance  com- 
panies to  show  in  case  of  loss  of  unoccnpled 
houses  that  the  nonoccnpancy  materially  In- 
creased the  risk,  as  enunciated  by  the  court 
In  White  T.  Insurance  Co.,  83  Me.  279,  22  Atl. 
167,— the  case  again  reported  in  85  Me.  97, 
26  AtL  1040, — was  correctly  understood  In  the 
present  case  at  the  argument  The  court  does 
not  deny  that  the  burden  of  proTlng  that  fact 
rests  on  the  Insurance  company,  but  decides 
that  such  burden,  in  a  case  devoid  of  any 
proof  of  the  attendant  circumstances,  may  be 
sufficiently  sustained  In  the  first  Instance  by 
the  natural  presumption  to  that  effect,  which 
Is  based  upon  the  observation  and  experience 
of  intelligent  men  generally.  In  most  courts 
the  opinions  of  witnesses  or  the  experience  of 
companies  on  this  point  cannot  be  testified  to, 
for  the  reason  that  it  is  the  common  knowl- 
edge of  mankind  generally  rather  than  the  pe- 
culiar knowledge  of  specialists  and  experts. 
The  court  does  not  suppose  that  the  legisla- 
ture Intended  to  deprive  the  insurance  com- 
pany of  the  aid  of  tliis  common  and  natural 
presumption  In  support  of  the  burden  of 
proof,  which,  perhaps  rather  lUogically,  rests 
upon  it. 

It  Is  not  pretended  that  the  general  burden 
of  proof  shifts  from  the  insurer  to  the  insur- 
ed; and  if,  after  all  the  facts  on  both  sides 
are  presented,  the  case  in  its  proofs  stands  in 
equllibrlo,  then  the  compnny  does  not  prevail, 
and  the  issue  must  be  determined  against  the 
company.  The  principle  is  Illustrated  in  the 
case  of  a  suit  on  a  piece  of  commercial  paper, 
where  the  general  burden  is  on  the  plaintiff 
to  prove  value  for  the  defendant's  promise, 
and  that  burden  does  not  change  in  any  stage 
of  the  evidence  in  the  case,  although  it  Is 
sustained,  until  weakened  by  other  evidence, 
by  the  presumption  of  value  which  attaches 
to  commercial  paper.  Small  v.  Clewley,  62 
Me.  136. 

Mr.  Best,  In  his  valuable  work  on  Evidence, 
says  that  presumptions  or  presumptive  evi- 
dence Is  as  original  as  is  direct  evidence,  and 
that  the  presumption  of  a  fact  Is  as  good  as 
any  other  proof  of  such  fact  when  the  pre- 
sumption is  legitimate.  As  illustrations  of 
the  principle  that  presumptions  stand  for 
proof  until  rebutted  by  evidence,  the  author 
remarks  In  this  way:  "Although  the  law  pre- 
sumes all  bills  of  exchange  and  promissory 
notes  to  have  been  given  and  Indorsed  for 
good  consideration,  it  is  competent  for  certain 
parties  affected  by  these  presumptions  to  fal- 
sify them  by  evidence.  •  •  *  To  this  class 
also  belong  the  well-known  presumptions  in 
favor  of  Innocence,  and  sanity,  and  against 
fraud,  etc.,  the  presumption  that  legal  acts 
have  been  performed  with  the  solemnities  re- 
quired by  law,  and  that  every  person  per- 
forms the  duties  or  obligations  which  the  law 
casts  upon  him."     Best.  Bv.  *426. 

The  presumption  which  in  this  case  Is 
strong  enough  to  stand  as  prima  facie  proof, 
until  contradicted  by  evidence,  is  denominat- 
ed a  presumption  of  fact  sanctioned  by  the 


law,  or  a  mixed  presumption  of  law  and  fact. 
The  law  authorizes  Its  adoption  because  It  Is 
In  consonance  with  reason  and  experience, 
and  Isecause  from  Its  Importance  and  fre- 
quency of  occurrence  It  has  attracted  the  at- 
tention of  the  law  and  received  its  commenda- 
tion. 

The  fact  that  any  property  Is  not  in  the  pos- 
session or  under  the  close  supervision  of  its 
owner  naturally  produces  a  belief  that  it  is 
exposed  to  more  than  usual  risks,  such  risks 
being  more  or  less,  according  to  circumstan- 
ces. Insurance  companies  invoke  the  bene- 
fit of  this  sort  of  presumption,  and  we  think 
they  are  entitled  to  it  In  aid  of  the  burden  of 
proof  which  the  statute  imposes  on  them. 
At  the  same  time,  any  construction  of  the  stat- 
ute has  but  little,  if  any,  pertinency  in  a  con- 
sideration of  the  facts  disclosed  in  the  present 
case. 

Judgment  for  defendant 


BACON  V.  CASOO  BAY  STEAMBOAT  CO. 

(Supreme  Judicial  Court  of  Maine.     Feb.   2<>, 
1807.) 

NBeueBN'0»-CoMMOH  Cakkibr— DsoRBC  or  Cars 

—Exceptions— EviDBNCE. 

1.  The  degiee  of  care  which  the  law  requires 
shall  be  exercised,  for  the  protection  and  safety 
of  its  passengers,  by  a  steamboat  company  ply- 
ing the  waters  of  Casco  Bay  with  its  boats, 
after  it  ceasea  to  be  acting  as  a  common  carrier, 
and  becomes  merely  a  tenant  or  occupier  of  a 
wharf  at  which  it  makes  landings,  and  over 
which  its  passengers  pass  in  going  to  or  depart- 
ing from  Its  boats,  is  that  of  reasonable  dili- 
gence, or  of  common  care  and  prudence;  and 
what  is  reasonable  care  must  depend  on  the 
circumstances.  It  is  to  be  measured  by  the  con- 
ditions and  situations  to  which  it  Is  to  be  ap- 
plied. 

2.  Exceptions  do  not  lie  to  the  admisrion  of 
testimony  which  is  either  slightly  corroborative 
of  other  proper  testimony,  or  else  immaterial. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Cumberland  county. 

Action  by  Elbrldge  Bacon  against  the  Casco 
Bay  Steamboat  Company.  Verdict  for  de- 
fendant, and  plalntlfC  excepts.  Exertions 
overruled. 

Edward  Woodman,  for  plabstltt.  Clarence 
Hale  and  Stephen  C.  Perry,  for  defendant 

PETERS,  C.  J.  This  is  an  action  on  the 
case  for  negligence.  The  verdict  was  for  the 
defendants.  The  principal  facts  and  the 
rulings  of  the  judge  are  embodied  in  the  bill 
of  exceptions,  as  follows: 

It  api>earod  in  evidence  that  the  defend- 
ant was  a  common  carrier  of  passengers  for 
hire,  operating  a  line  of  steaml>oats  between 
the  city  of  Portland  and  the  Islands  in  Casco 
Bay,  and  that  it  had  acquired  the  exclusive 
right  to  land  passengers  at  a  wharf  on  Cush- 
tng's  Island,  to  which  its  steamboats  made 
regular  trips,  for  the  accommodation  of  trav- 
elers, both  day  and  evening;  that  one  of  Its 
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employ^  lived  upon  said  wharf,  and  was 
charged  with  the  dnty  of  taking  the  steam- 
er's Unes,  setting  lights  In  the  nighttime,  and 
handling  baggage  and  freight  upon  the 
wharf. 

It  also  appeared  that  the  plalntlfT,  on  tlie 
16tb  day  of  August,  18M,  purchased  a  ticket 
of  defendant,  entitling  him  to  passage  upon 
said  steamboats  from  Portland  to  Oushing's 
Island,  and  thence  back  again  to  Portland; 
that  be  was  carried  to  Gushing's  Island  on 
one  of  the  defendantfs  steamboats,  on  the 
afternoon  of  that  day,  and  returned  to  their 
wharf  on  Oushing's  Island  after  nightfall,  at 
abont  8  o'clock;  and  that,  while  waiting  upon 
the  wharf  for  a  steamer,  he  fell  Into  a  rec- 
tangular opening  In  the  planking  of  said 
wharf,  osed  as  a  driveway,  and  broke  his  leg. 

Plaintiff  declared  upon  the  negligence  of 
the  defendant  In  falling  to  provide  said  open- 
ing with  a  suitable  guard  rail,  and  also  for 
falling  to  properly  light  the  same  after  night- 
fall 

Both  plaintiff  and  defendant  Introduced 
plans  and  photographs  of  the  wharf  in  evi- 
dence, which  are  to  accompany  this  bill  of 
exceptions.  There  was  also  a  view  of  the 
premises  by  the  Jury. 

The  evidence  tended  to  show  that  the  cus- 
tomary path  for  the  ingress  and  egress  of 
passengers  to  and  from  defendant's  steam- 
boats was  by  a  gangway  passing  along  the 
easterly  side  of  the  opening  in  which  defend- 
ant fell,  which  gangway  Is  denominated  the 
"passenger  platform"  on  defendant's  plan  of 
the  premises,  and  that  plaintiff  fell  into  the 
opening  from  a  similar  gangway  passing 
along  the  westerly  side  of  said  opening, 
which  gangway  is  denominated  the  "freight 
platform"  upon  defendant's  plan. 

The  latter  gangway  or  freight  platform  led 
to  the  door  of  a  room  called  on  said  plan  the 
"baggage  room,"  which  room  contained  a 
closet,  above  the  door  of  which  was  the  sign 
"Men's  Toilet." 

Plaintiff  testified  that  after  passing  over 
the  nsual  gangway  or  passenger  platform  to 
the  enter  portion  of  the  wharf,  and  remain- 
ing there  a  short  time,  he  felt  cold,  and,  see- 
ing a  light  in  the  baggage  room,  he  sought 
shelter  In  that  room,  remained  there  a  few 
minutes,  and  that,  thinking  that  he  heard 
»>me  one  say  that  the  boat  was  coming,  he 
came  out,  and  tinned  to  walk  towards  the 
outer  end  of  the  wharf,  and,  while  walking 
along  the  so-called  "freight  platform,"  he 
Pepped  off  the  edge  of  it,  and  fell. 

Defendant  Introduced  evidence  tending  to 
»bow  that  the  plaintiff,  while  waiting  for  the 
steamer,  was  wandering  about  upon  the 
wlmrf  in  a  rather  Idle  and  aimless  manner, 
sod  that.  In  passing  to  the  baggage  room, 
he  necessarily  passed  directly  by  the  open 
door  of  another  room  called  upon  the  plan  the 
"waiting  room,"  whidi  room  was  the  one 
provided  for  passengers  to  resort  to  for  shel- 
ter, and  that  when  returning  from  the  bag- 
Sage  room   towards   the  outer  end  of  the 


wharf,  where  he  was  to  go  on  board  the 
steamer,  he  swayed  abont,  lost  his  balance, 
and  fell  into  the  opening  in  question:   that 
there  was  no  light  placed  within  the  waiting 
room,  which  was  lighted  only  by  a  lantern 
standing  outside  upon  the  westerly  corner  of 
the  wharf,  in  such  position  that  a  portion  of 
Its  light  came  in  through  a  window  in  the 
front  of  the  waiting  room.     As  to  the  posi- 
tion of  the  lights  on  the  wharf  and  their 
sufficiency,  the  evidence  was  conflicting. 
Upon  the  question  of  the  duty  of  the  de- 
I  fendant  to  maintain  a  safe  and  convenient 
\  landing  place  for  its  passengers,  the  presiding 
':  Justice  charged  the  Jury  as  follows: 
:      "As  the  defendant  attempted  to  provide  a 
;  landing  place  In  the  shape  of  a  wharf  at 
Oushing's  Island,  the  law  required  of  it  rea- 
sonable diligence  In   making  that   place   of 
exit,  of  ingress,  and  eg^ress  from  their  steam- 
ers—that is,  an  opportunity  to  go  ashore  and 
,  to  come  on  board— safe.     It  required  of  them 
i  reasonable  diligence  to  make  that  chance  to 
go  ashore  and  to  come  on  board  safe;   and 
that  diligence  must  be  measured  under  the 
particular  time  and  circumstances  and  place 
and  occasion  when  their  passengers   desire 
,  the  opportunity  to  exercise  it.     For  instance, 
in  midday  reasonable  diligence  might  reqtiire 
I  of  them  to  provide  a  different  opportunity  to 
,  go  ashore  and  to  come  on  board  than  would 
:  be  required  In  the  evening  or  after  dark.    In 
I  midday,  no  lights  would  be  required;    after 
I  dark,  lights  might  be  required.     Now,  at  this 
i  time  it  appears  that  the  defendant  company 
\  maintained  a  wharf,   or  were   in  use  of  a 
[  wharf  for  passengers  to  go  upon,  to  remain 
i  and  take  passage  upon  their  steamers;   and 
'  for  them  to  do  that,  both  by  day  and  by  night, 
,  they  were   required  to   use  reasonable   dill- 
i  gence  to  make  that  chance  to  go  on  board 
their  boats  safe  for  their  passengers." 

Counsel  for  the  plaintiff,  at  the  close  of  the 
charge,  requested  the  following  instruction 
to  the  Jury: 

"It  was  the  duty  of  this  steamboat  com- 
pany to  keep  in  safe  condition  all  pa^s  of 
this  platform,  as  well  as  its  approaches 
thereto,  to  which  its  passengers  were  ex- 
pressly or  Impliedly  invited,  and  to  which 
]  they  would  be  likely  to  resort  while  waiting 

■  for  the  arrival  or  departure  of  its  boats." 
',  This  request  was  refused,  excepting  as  al- 
ready given  in  the  Judge's  charge. 

We  think  that  the  exception  to  the  rule 
given  by  the  Jadge  as  to  the  degree  of  care 
I  required  of  the  company  cannot  prevail,  nor 
I  can  the  exception  to  the  refusal  to  give  the 
'  instruction  requested. 
!      The  rule  given  was  that  of  ordinary  and 

■  reasonable  care,   while  the  rule   asked   for 
;  would  virtually  amount  to  Insurance.    Rea- 
sonable care,  caution,  and  prudence  were  to 

I  be  necessarily  exercised  by  the  company. 
The  expression  used  by  the  Judge  was  "rea- 
I  sonable  diligence,"  meaning,  of  course,  that 
I  diligence  which  wonld  be  deemed  reasonable 
I  by  reasonable  and  prudent  men  under  the 
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circumstances.  The  more  tbe  risks,  the 
more  la  the  diligence  required  In  order  to  be 
regarded  as  reasonable.  A  diligence  more 
than  reasonable— an  unreasonable  diligence 
—was  not  required. 

There  are  a  great  number  of  definitions  of 
"negligence"  and  "diligence"  (correlative 
terms),  given  by  authors  and  Judges,  to  be 
found  in  the  law  dictionaries,  all  of  which 
mean  about  the  same  thing,  although  differ- 
ently expressed.  Perhaps  a  definition  of 
"negligence"  approved  by  the  Pennsylvania 
court  is  the  most  comprehensive  of  any: 
"The  absence  of  care  according  to  circum- 
stances." A  definition  favored  by  the  Unit- 
ed States  supreme  court  Is  this:  "The  fail- 
ure to  do  what  a  reasonable  and  prudent  per- 
son would  do  tmder  the  circumstances  of  the 
situation,  or  the  doing  what  such  a  person 
under  the  existing  circumstances  would  not 
have  done."  Mr.  Blgelow,  In  his  book  on 
Torts  (page  261),  says:  "It  Is  conceded  by 
all  the  authorities  that  the  standard  by 
which  to  determine  whether  a  person  has 
been  guilty  of  negligence  Is  the  conduct  of 
the  prudent  or  careful  or  diligent  man."  The 
standard  of  care  required  by  the  judge  In  the 
present  case  embodies  a  definition  tanta- 
mount to  those  above  quoted,  although  It 
might  have  been  more  expanded  or  intensi- 
fied In  Its  terms,  but  that  was  by  no  means 
necessary. 

We  are  not  aware,  however,  that  the  plain- 
tiff contends  that  the  ordinary  standard  of 
care  was  not  correctly  and  sufficiently  de- 
fined by  the  court;  but  the  contention  is  that 
more  than  ordinary  care,  really  extraordi- 
nary care,  shovUd  have  been  exercised  by 
the  company,  in  order  to  Insiure  absolute 
safety  for  the  plaintiff  In  his  going  and  com- 
ing, and  the  able  counsel  for  the  plaintiff  re- 
lies on  scattered  cases  In  the  reports,  where 
may  be  found  expressions  like  that  contained 
In  the  requested  instruction,  to  the  effect  that 
the  company  was  bound  to  keep  its  wharf 
and  its  approaches  safe  and  convenient. 
Such  language  is  not  altogether  Inappropri- 
ate, but  it  Is  not  exact  enough,  when  applied 
to  the  present  case,  and  only  means  in  most 
cases  that  carefulness  and  prudence  must 
be  exercised  to  effect  security  or  safety,  but 
not  that  such  a  result  shall  positively  and 
absolutely  be  secured.  The  latter  rule  is  the 
doctrine  of  this  state,  at  least  as  settled  in 
the  late  case  of  Lasky  v.  Railway  C!o.,  88 
Me.  401,  22  Atl.  367.  See  authorities  there 
cited. 

Furthermore,  the  force  of  the  distinction  be- 
tween common  or  ordinary  care  and  extraor- 
dinary care,  the  highest  degree  of  care,— a 
distinction  found  in  the  civil  law,  and  adopt- 
ed by  English  and  American  courts  prin- 
cipally as  applicable  to  the  law  of  bailments, 
—has  been  greatly  diminished  in  modem 
times,  for  the  reason  that  extraordinary  dili- 
gence Is  no  more  than  an  ordinary  require- 
ment in  extreme  situations  and  conditions. 
The  tendency  with  many  courts  is  to  call  all 


cases  of  tbe  kind  simply  cases  of  negligence. 
Ignoring  the  ancient  classification.  In  all 
cases  the  amount  of  care  bestowed  most  be 
equal  to  the  emergency,  however  the  stand- 
ard be  denominated.  We  do  not  mean  to  say 
that  the  distinction  between  ordinary  and 
gross  negligence,  or  between  ordinary  and  ex- 
traordinary care,  does  not  still  exist;  but,  in 
reply  to  the  suggestion  made  by  the  plaintUTH 
counsel  that  the  same  extreme  degree  of 
care  should  be  exercised  by  the  defendants 
when  wharfingers,  or  tenants  of  a  wharf 
used  in  conjunction  with  their  boats,  as  Is 
imposed  on  them  while  common  carriers  of 
passengers,  we  do  mean  to  say  that  we  per- 
ceive no  reason  for  imposing  so  extreme  an 
obligation  upon  the  defendants  when  they 
have  completed  their  trip,  and  ceased  to  be 
longer  performing  the  duties  of  common  car- 
riers; and  the  authorities  do  not  support  any 
such  application  of  the  rule  of  extraordinary 
care  as  Is  contended  for.  In  fact,  tbe  tend- 
ency of  decision  is,  as  before  intimated,  more 
likely  to  be  the  other  way,  if  there  be  any 
solid  difference  between  negligence  of  one  de- 
gree and  negligence  of  another  degree,  or  be- 
tween reasonable  care  and  extraordinary 
care. 

Another  question  arose  during  the  trial, 
where  an  exception  was  taken  to  the  admis- 
sion of  certain,  as  it  is  claimed,  inadmissible 
testimony.  The  question  Is  presented  by  a 
portion  of  the  reported  case,  reading  as  fol- 
lows: "The  plaintiff  introduced  evident-e 
tending  to  show  that,  at  the  time  of  the  ac- 
cident and  injury  complained  of,  the  place 
where  the  accident  occurred  was  darli:,  and 
that  there  was  no  light  at  or  near  that  place. 
The  defendant  Introduced  evidence  t»idin); 
to  show  that  there  was  at  that  time  a  light 
hanging  on  the  wall  between  the  doors  of  the 
baggage  room  and  tbe  waiting  room,  in  such 
a  position  that  the  whole  scene  of  the  acci- 
dent was  brightly  and  sufficiently  Ughted. 
and  that  the  wharf  was  otherwise  sufficiently 
lighted.  The  plaintiff  called  a  witness  who 
testified,  in  substance,  that  after  the  accident, 
and  before  the  boat  arrived,  he  went  to  the 
place  where  the  plaintiff  fell,  and  that  it  wad 
dark;  that  there  were  no  lights  there. 
Thereupon  the  defendant  called  the  wharf- 
inger, who  testified  that  said  light  was,  with- 
in a  brief  time  after  the  accident,  dlscoverei? 
by  him  upon  the  floor  just  within  the  door  ol 
the  waiting  room,  and  that  he  again,  and 
before  the  arrival  of  the  steamboat,  hung  it 
upon  the  wall  between  the  doors  of  said  two 
rooms;  and  then  the  captain  of  the  boat,  that 
arrived  some  five  or  ten  minutes  after  tbe 
accident,  was  allowed  to  testify  in  behalf 
of  the  defendant  that,  at  the  time  of  the  ar- 
rival of  the  boat,  a  light  hung  on  the  wall 
between  the  two  doors  of  said  rooms." 

While  this  does  not. appear  to  be  at  all  an 
Important  question,  we  are  of  opinion  that 
the  admitted  testimony  had  a  tendency  to 
KllRhUy  corroborate  the  employfi  of  the  com- 
pany, who  had  previously  testified.  In  a  pan 
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o{  his  statement,  or  else  had  no  effect  what- 
ever, and  waa  therefore  entirely  immaterial. 
It  had  some  force  to  repel  any  argument  that 
the  employe's  story  was  an  entire  fabrication. 
Exceptions  OTerruled. 


STATE  V.  WHITTBN. 

(Supreme  Jadicial  Court  of  Maine.    Feb.  1, 

1897.) 

Oui*  Law— IMDIOTMBST  —  CJoxsTrroTiosAi.  Law. 

1.  He  offenae  of  transporting  trout,  except 
in  the  possession  of  the  owner,  is  snffidentlj  set 
out  in  a  complaint  which  avers  that  the  respond- 
ent, at  a  place  and  on  a  day  certain,  "was  guilty 
of  catching,  killing,  netting,  and  liavin^  in  bis 
possession  for  the  purpose  of  transportation,  and 
did  send  the  same,  marked  to  "G.  V.  Whitten,  6 
Winthrop  Sqr.,  Boston,  Mass.,'  one  trout,  of 
the  weignt  of  four  and  one-half,  not  being  in  the 
possession  of  the  said  respondent,"  etc. 

2.  l%e  averment  that  the  trout  weighed  fonr 
and  one-half  is  not  an  averment  of  any  weight, 
and  the  penalty  recoverable  must  be  that  for  the 
transportation  of  one  trout,  without  any  addi- 
tional penalty  to  be  assessed  according  to  its 
weight 

3.HeI<i,  that  the  statute  is  constitutional. 
(Official.) 

Exceptions  from  Bnperlor  court,  Kennebec 
coxmty. 

Charles  Whitten  was  convicted  of  violating 
the  fish  and  game  law.  He  demurred  to  the 
complaint  in  the  superior  court,  and  excepts. 
Demurrer  overruledv       . 

Geo.  W.  Heselton,  Co.  Atty.,  for  the  State. 
Edmund  F.  and  Appleton  Webb,  for  defend- 
ant. 


PKi'KUS,  C.  3.  The  complaint  against  the 
respondent  runs  as  follows:  "C.  B.  Bunker, 
of  Belgrade,  In  the  county  of  Kennebec,  state 
of  Maine. 

"On  the  twentieth  day  of  May,  A.  D.  1895, 
In  behalf  of  said  state,  on  oath  complains 
that  Charlie  Whitten,  of  Belgrade,  in  said 
county,  on  the  20th  day  of  May,  A.  D.  1886, 
at  said  Belgrade  was  guilty  of  catching,  klU- 
taig,  netting,  and  having  in  his  possession  for 
the  purpose  of  transportation,  and  did  send 
the  same  marked  to  'C.  Y.  Whitten,  6  Win- 
throp Sqr.,  Boston,  Mass.,'  one  trout,  of  the 
weight  of  four  and  one-hailf ,  not  being  In  the 
possession  of  the  said  Charlie  Whitten, 
against  the  peace  of  said  state,  and  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided." 

Upon  his  arraignment  the  respondent 
pleaded  that  he  was  guilty  of  "shipping"  the 
trout  as  alleged,  was  found  guilty,  and  fined 
In  the  sum  of  $72.50  for  the  offense.  From 
this  sentence  he  appealed.  In  the  court 
above,  without  withdrawing  bis  plea  of 
guilty,  and  without  leave  of  court,  he  de- 
murred to  the  complaint,  these  steps  consti- 
tnting  rather  an  Irregular  proceeding,  but 
possibly  permissible,  inasmuch  as  the  demur- 
rer waa  duly  Joined  by  the  prosecuting  ofiS- 
cer. 


The  complaint  alleges  a  violation  of  Rev. 
St.  c.  40,  I  64,  as  amended  by  chapter  SI  of 
the  Laws  of  1895,  which  is  as  follows:  "No 
person  shall  take,  catch,  kill  or  have  ta  pos- 
session, at  any  one  time,  for  the  purpose  of 
transportation,  more  than  twenty-five  pounds 
of  land-locked  salmon  or  trout.  In  all,  nor 
shall  any  such  be  transported  except  in  the 
possession  of  the  owner  thereof,  under  a  pen- 
alty of  fifty  dollars  for  the  offense,  and  five 
dollars  for  every  pound  of  land-locked  salmon 
or  trout.  In  all,  so  taken,  caught,  killed,  in 
possession,  or  transportation  in  excess  of 
twenty-fivqi  pounds,  and  all  such  fish  trans- 
ported in  violation  of  this  section,  may  be 
seized,  on  complaint,  and  shall  be  forfeited 
to  the  prosecutor.  Whoever  has  in  his  pos- 
session more  than  twenty-five  pounds  in  all 
of  such  fish,  shall  be  deemed  to  have  taken 
them  In  violation  of  this  section.  Provided, 
however,  that  the  taking  of  one  fish  addi- 
tional, when  having  less  than  twenty-five 
pounds  shall  not  be  regarded  as  a  violation 
of  the  law." 

It  would  be  ignoring  the  Indisputable 
meaning  of  words  to  declare  that  here  Is  not 
a  clear  allegation  that  the  respondent  had  in 
his  possession  a  trout  for  the  purpose  of  Il- 
legal transportation,  and  transported  it  while 
not  In  his  possession,  and  that  Is  the  offense 
which  the  government  is  prosecuting,  al- 
though the  same  offense  is  also  variously, 
and  perhaps  literally,  set  forth  In  several 
ways.  If  the  respondent  "sent"  the  trout, 
he  transported  it  without  accompanying  it 
personally.  For  this  offense  the  penalty  is 
$50. 

But  as  the  words  "four  and  one-half"  may 
have  meant  either  pounds  or  ounces,  they 
mean  nothing  at  all,  and  must  be  rejected. 
Therefore  the  penalty  to  be  Imposed  must 
be  a  fine  for  the  sum  named,  without  any 
sum  in  addition  "according  to  the  weight  of 
the  trout" 

Any  objection  to  the  complaint  for  the  al- 
leged unconstitutionality  of  the  statute  can- 
not avail.  That  question  has  been  settled  ad- 
versely to  the  objection  in  many  states,  and 
similar  enactments  have  been  for  many  years 
accepted  in  this  state  without  any  such  ques- 
tion. Numerous  cases  in  behalf  of  the  valid- 
ity of  the  law  are  cited  on  the  exhaustive 
brief  filed  in  behalf  of  the  prosecution. 

Demurrer  overruled. 


UNION  WATER-POWER  CO.  v.  CITY  OF 
AUBURN. 

(Supreme  Judicial  Court  of  Maine.     March  2, 

1897.) 

Taxabli  Pbopsrtt— Watbb  Powkr— Dam. 

1.  Water,  as  an  element  is  not  property,  any 
more  then  air;  but  when  used  its  potential  pow- 
er becomes  actual,  by  operating  upon  real  prop- 
erty, thereby  giving  It  value,  and  that  value  i* 
the  basis  for  the  purposes  of  taxation. 

2.  Held,  that  the  plaintiS's  dam  and  the  land 
upon  which  it  stands,  within  the  city  of  Auburn, 
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— the  eBtablished  place  of  business  of  tibe  jpUiin- 
tiff  corporation  being  in  the  city  of  Lewiston, 
and  where  tlie  power  from  the  dam  is  applied, — 
Qiay  b^  properly  taxed  in  Auburn  at  a  reason- 
able raluatlon,  exclusive  of  the  water  power 
created  thereby.  Such  water  power  is  potential, 
and  not  taxaUe,  except  indirectly,  in  tne  vaiua- 
tion  of  mills  with  which  it  is  used. 

See  CilT  of  Auburn  t.  Union  Water-Power 
Co.,  90  Me.  71,  87  Atl.  335. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Androscoggin  county. 

This  waa  a  petition  of  the  Union  Water- 
Power  Company  of  Lewiston,  fll|d  in  this 
court  sitting  b^ow,  praying  for  an  abate- 
ment of  city,  county,  and  state  taxes  as- 
sessed by  the  assessors  of  the  city  of  Au- 
burn upon  a  portion  of  its  real  estate  and 
property  rights  In  that  city.  The  proceed- 
ing in  this  case  was  under  the  statute  of 
1885,  c.  122,  and  after  the  assessors  of  the 
city  of  Auburn  had  refused  to  make  an 
abatement  upon  the  plaintiffs  petition  and 
application.  To  the  judgment  defendant  ex- 
cepts.  Overruled. 

The  grounds  upon  which  the  abatement 
was  claimed  and  set  out  in  the  petition  were 
as  follows: 

First.  Because  the  assessment  and  valua- 
tion of  the  property  of  said  company  as 
above  set  forth  Is  greatly  in  excess  of  its 
value. 

Second.  Because  the  property  of  said 
company  is  not  rated  and  valued  equitably 
and  proportionally,  as  compared  with  other 
property  of  like  nature  and  kind  in  said 
Auburn. 

Third.  Because  the  assessors  have  Includ- 
ed in  said  assessment  and  valuation  property 
and  property  rights  for  which  the  said  cor- 
poration is  not  liable  to  be  taxed  in  said  city. 

Fourth.  Because  It  did  not  have,  possess, 
or  own  the  water  power  and  water  rights  In 
the  city  of  Auburn  upon  which  said  tax  was 
assessed  to  it,  as  hereinbefore  set  forth. 

Fifth.  Because  said  tax  Is  Illegally  and 
improperly  assessed. 

The  plaintifF  Introduced  evidence  to  show 
the  following  facts: 

That  there  Is  a  dam  across  the  river  at 
Lewiston  Falls,  composed  of  four  granite 
structures,  called  dams  Nos.  1,  2,  3,  and  4, 
for  convenience.  That  the  river  is  the  di- 
viding line  between  the  cities  of  Lewiston 
and  Auburn.  That  dam  No.  1  adjoins  the 
Auburn  sbore.  That  the  length  of  these 
dams  is  as  follows:  No.  1,  136  feet;  No.  2, 
269  feet;  No.  8,  147  feet;  No.  4,  159  feet; 
the  heights  varying  from  8.70  to  16  feet 
That  the  structures  are  all  built  with  a 
cut  granite  face  on  the  down-river  side,  and 
the  top  of  the  same  material,  while  the  backs 
are  made  of  rough  stone.  That  these  dams 
flow  back  some  2  or  2%  miles,  and  that 
the  Union  Water-Power  Company  owns  the 
right  for  such  flowage.  That  dam  No.  1 
makes  its  connectlcm  with  the  Auburn  shore 
at  and  against  the  Auburn  abutment  of  the 


Maine  Central  Ballroad  bridge,  and  that  the 
company  owns  no  land  in  Auburn  at  the' 
end  of  the  dam,  nor  below  It,  nor  In  its 
vldnlty,  other  than  the  Ice-bouse  lot  referred 
to  In  the  case,  and  taxed  as  a  separate  item. 
That  the  town  line  between  Lewiston  and 
Auburn  Intersects  the  dam  at  the  extreme 
westerly  end  of  dam  No.  2,  so  that  It  may 
be  said,  In  general  terms,  that  dam  No.  1 
onlj  to  in  Aubtun.  That  these  dams  were 
built  In  1863  and  1864.  That  the  total  cost 
of  the  four  dam  structures  at  the  time  tbey 
were  buUt  was  $86,977.33.  That  dam  No.  1 
represents  less  than  20  per  cent,  of  the  orig- 
inal total  cost,  which  would  make  tbe  cost 
of  this  dam  about  $18,000.  That  this  dam 
No.  1  could  now  be  reproduced  for  some 
$10,000  to  $U,000.  That  the  total  available 
constant  power  which  can  be  created  by 
these  dams  is  about  13,000  hone  power. 
That  aU  but  600  to  1,000  horse  power  of 
this  total  is  owned  by  various  mills  In 
Lewiston,  under  a  contract  giving  them  a 
perpetual  right  to  draw  the  same  in  accord- 
ance with  the  terms  of  the  leases.  That  the 
600  to  1,000  horae- power  not  covered  by  the 
leases  is  used  and  paid  for  by  the  mills  in 
Lewiston,  in  addition  to  that  owned  by  them, 
by  permission  of  the  Union  Water-Power 
Company,  without  any  contract  for  ita  per- 
manent use^  and  is  excess  water. 

The  Union  Water-Power  Company  are  the 
owners  of  this  whol^  dam  system  and  flow- 
age  rights,  with  the  canals,  gates,  and  water 
ways  which  make  the  water  power  avail- 
able for  power  In  Lewiston,  and  subject  to 
the  contracts  or  leases  above  referred  to, 
held  by  the  various  mills  and  other  parties 
using  the  water  for  power  In  Lewiston.  It 
also  owns  mill  sites  and  other  lands  in  Lewis- 
ton.  There  are  no  gates,  canals,  or  water 
ways  in  Auburn  by  which  any  part  of  this 
water  could  be  used  for  power  there,  nor 
does  the  company  own  any  land  in  Auburn 
upon  which  this  power  could  be  used. 

The  assessors  of  Auburn  assessed  a  tax 
for  the  year  1894  upon  the  dam  and  water 
rights  on  a  valuation  of  $500,000,  and  upon 
the  Ice-house  lot  on  a  valuation  of  $5,000. 
This  tax  was  levied  by  a  supplemental  assess- 
ment under  date  of  February  4,  1895.  The 
Union  Water-Power  Company  seasonably 
filed  Its  petition  for  an  abatement  of  thl« 
tax,  which  was  refused  by  the  assessors, 
and  the  company  took  its  appeal  to  this  court 
as  before  stated. 

This  appeal  was  heard  by  the  presiding 
Justice,  who  reduced  the  valuation  upon  the 
dam  and  rights  connected  therewith  to  $20.- 
000,  and  upon  the  ice-house  lot  to  $2,000. 
No  exception  was  taken  to  the  latter,  but 
to  the  former  the  defendant  took  exception. 

Upon  tbe  hearing  In  the  court  below  the 
defendant  moved  the  presiding  Justice  to 
make  the  following  findings: 

"First  To  find  as  matter  of  fact  upon 
the  evidence  introduced  at  the  hearing,  that 
the  water  power  created  by  the  granite  dam 
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of  the  Union  Water-Power  Company  men- 
tioned In  said  snppleinentaiy  aseessment  Is 
appurtenant  to  said  dam.  and  to  the  real 
estate  of  said  Union  Water-Power  Company 
flawed  thereby,  and  that,  so  far  as  the  same 
la  situate  within  the  limits  of  the  city  of 
Aabnm,  it  was  ptop»ly  taxable  therein,  and 
legally  subject  to  the  supptenentary  assess- 
ment aforesaid. 

"Second.  All  that  la  asked  In  the  foregoing 
request,  as  a  finding  of  fact,  is  also  hereby 
respectfully  requested  of  the  presiding  Jus- 
tice to  be  made  as  a  ruling  of  law  i^mu  all 
the  erldence  in  the  ease,  or  upon  such  find- 
ings of  fact  as  the  presiding  justice  shall 
make  therefrom." 

These  requests  were  refused  by  the  pre- 
siding justice,  except  as  appears  In  the  fol- 
lowing findings  and  rulings: 

"I  find  as  a  matter  of  fact,  and  rule  as  a 
matter  of  law,  upon  all  the  eridence  intro- 
duced, that  the  water  power  created  by  tlie 
granite  dam  of  the  Union  Water-Power  Com- 
ptuiy  named  In  the  said  supplementary  as- 
sessment is  appurtenant  to  said  dam,  and 
to  the  real  estate  of  said  company  flowed 
thereby,  in  the  sense  that  the  capacity  of 
such  dam  and  real  estate  for  valuable  use 
is  fully  considered  in  fixing  their  valuation 
hi  the  city  of  Auburn,  but  find  and  rule  that 
it  is  not  appurtenant  to  such  dam  and  real 
estate  In  the  sense  that  the  water  power, 
which  is  taxed  in  conjaecUon  with  the  mills 
hi  the  city  of  Lewiaton,  can  be  a  distinct 
subject  of  taxation  in  the  city  of  Auburn." 

To  these  mlisge  and  findings  the  defend- 
ut  took  exceptions.  A  fuU  report  of  the 
evidence  introduced  at  the  trial  was  made  a 
part  of  the  exceptions. 

W.  H.  White,  S.  M.  Carter,  and  J.  A  Mor- 
rill, for  plalntiir.  N.  W.  Harris,  J.  A.  PiU- 
slfer,  W.  W.  Bolster,  A.  B.  Savage,  J.  W.  Sy- 
monds,  D.  W.  Snow,  and  C.  S.  Cook,  for  de- 
fendant. 

HASKBLIi,  J.  This  is  an  appeal  from  the 
action  of  the  assessors  of  Auburn  In  refusing 
an  abatement  of  taxes.  It  comes  up  on  ex- 
ceptions to  the  rule  for  valuation  applied  be- 
low to  a  dam  from  the  center  of  the  river  to 
the  Auburn  shore  holding  back  water  that  is 
taken  by  canal  on  the  opposite  shore  in  Lew- 
Istou,  and  there  used  for  mill  power. 

It  is  contended  that  Auburn  may  assess  the 
power  created  by  the  dam  within  its  own 
limits,  although  applied  elaewliere.  This 
contention  seems  to  have  been  partially  sus- 
tained by  the  court  below,  and  we  think  it 
emineoua.  Water  power,  until  applied  to 
mills,  is  potential,  not  actual,  In  the  sense 
tliat  it  is  property  subject  to  taxation.  When 
applied  to  the  mills,  it  becomes  a  part  of  the 
property,  thereby  giving  them  value,  the 
ptt^r  subject  of  taxation.  It  then  becomes 
the  main  element  of  value,  not  as  water,  not 
S2  power,  but  as  an  integral  part  of  the  mills 
tbeuvielves.      Without  it,  what  value  could  a 


water  mm  have?  If  the  rule  should  be  bdd 
otherwise.  It  would  overturn  the  present 
method  of  taxation  throughout  the  state.  We 
have  ttiree  principal  rivers,  taking  tlieir  rise 
in  lakes  in  the  northern  wilderness.  At  the 
outlet  of  these  lakes  immense  dams  hold  back 
and  store  water  for  the  uae  of  mills  below. 
If  the  rule  of  taxing  the  potential  use  of 
water  should  be  adopted,  it  would  send  the 
principal  pcut  of  the  power  of  these  rivers 
for  taxation  Into  unorganized  and  remote  dis- 
tricts, and  deprive  cities  and  towns  of  that 
element  to  be  considered  as  estimating  the 
value  of  water  mills  for  purposes  of  taxation. 
Under  that  rule,  their  value  might  be  almost 
nominal,  because  their  power  is  the  control- 
ling agency  that  makes  value.  But  it  is 
said  that  the  ovrner  of  the  dam  may  not  be 
the  owner  of  mills;  that  he  simply  stores  up 
water  for  sale  to  the  mill  owner.  That 
aho^ld  make  no  difference.  The  water  itself 
is  not  property,  although  he  alone  may  use 
It  When  he  does  so,  the  power  it  produces 
attaches  to  the  mill,  and  becomes  an  element 
in  the  value  of  the  mllL  When  he  sells  it, 
the  same  result  follows  as  if  he  applied  It  to 
his  own  mill.  The  mill  wttere  it  is  applied 
becomes  the  more  valuable  titer ehy.  It  there, 
indirectly,  becomes  the  subject  of  taxation, 
as  a  part  of  the  mill  property.  The  water 
In  a  mill  p<Kid  cannot  be  regarded  as  prop- 
erty apart  from  the  mill  that  uses  it,  and  sep- 
arate ownersh^i  makes  no  difference.  Water, 
as  an  element,  is  not  property,  any  more  than 
air.  When  used,  its  potential  power  becomes 
actual,  by  operating  upon  real  property,  and 
thereby  giving  it  value,  and  that  value  is  the 
basis  for  the  purposes  of  taxation. 

The  first  case  brought  to  our  notice  is  Bos- 
ton Manurg  Co.  v.  Newton  (1838)  22  Pick. 
22,  the  facts  of  which  were  precisely  like  the 
facts  in  the  case  at  bar  In  all  material  par- 
ticulars. The  plaintiff  owned  a  dam  across 
Charles  river,  one-half  in  Newton  and  the 
other  half  in  Waltham.  The  mills  were 
wholly  in  Waltham.  Newton  assessed  one- 
half  the  dam  and  one-half  the  water  power. 
The  tax  was  paid  under  protest,  and  suit 
brought  to  recover  It  back  as  an  unlawful 
assessment  upon  the  water  power.  Mr.  B. 
R.  Curtis  was  of  counsel  for  the  plaintiffs, 
and  Mr.  Ruf us  Choate  counsel  for  the  defend- 
ants. The  opinion  of  the  court  was  by  Olilef 
Justice  Shaw,  and  the  court  says:  "Water 
power  for  mill  purposes  is  not  a  distinct  sub- 
I  ject  of  taxation.  It  is  a  capacity  of  land  for 
a  certain  mode  of  improvement,  which  can- 
not be  taxed  Independently  of  the  land. 

"But  the  objection  to  this  mode  of  taxation 
is  not  the  on^  or  the  principal  objection  to 
the  tax  In  question.  The  court  are  of  opin- 
ion that  the  water  power  had  been  annexed 
to  the  mills;  that  it  went  to  enhance  the 
value  of  the  mills,  and  could  only  be  taxed 
together  with  the  mills,  as  contributing  to 
increase  their  value.  As  the  miils  were  whol- 
ly situated  in  Waltham,  and  were  taxable 
there,  they  were  not  liable  to  be  taxed  In 
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Newtoa"  That  doctrine  has  been  recog- 
nized In  Massacbusetts  ever  Bince. 

In  Lo-well  y.  Oommlssloners,  6  Allen,  ISl, 
a  corporation  owned  certain  canals,  with  ap- 
purtenances, whereby  it  was  enabled  to  fur- 
nish certain  mills,  owned  by  its  stockholders, 
whtee  for  power.  For  nine  months  in  the 
year  it  had  a  surplus  of  water  for  sale  to 
other  takers,  and  the  court  held  that  the  ca- 
nals were  assessed  in  the  yaluation  of  the 
mills  to  the  proportion  of  the  power  furnished 
to  them,  and  that  their  value  for  retaining 
the  surplus  of  water,  if  any,  might  be  directly 
assessed  to  the  corporation,  but  does  not  au- 
thorize the  assessment  of  water  power  per 
Be.  In  this  state,  very  likely,  the  canals 
would  be  assessed  wholly  to  the  owner,  and 
the  power  included  in  the  assessment  of  the 
mills  only. 

In  Pingree  T.  Commissioners,  102  Masa  76, 
it  was  held  that  a  dam  and  structures  were 
taxable  independent  of  the  water  power 
which  tbey  had  created.  The  court  says: 
"They  are  capable  of  being  estimated  by  a 
reasonable  valuation,  not  dependent  upon  nor 
including  the  worth  of  the  water  power  with 
which  they  are  connected."  It  explains  Low- 
ell T.  Commissioners,  supra,  by  saying: 
"There  was  no  diversity  of  right  or  Jurisdic- 
tion in  that  case,  which  made  It  necessary  to 
determine  whether  the  canals  and  land  ad- 
Joining  them  could  be  taxed  to  the  mill  own- 
ers as  water  power  against  a  conflicting  in- 
terest." 

Pall  River  v.  County  Com'rs,  125  Mass.  567, 
holds  that  right  of  flowage  is  an  easement 
in  land  that  cannot  be  taxed  independently, 
and  the  court  say  that  it  forms  part  of  the 
water  power  which  Is  taxed  in  connection 
with  the  mills,  as  enhancing  their  value. 

Water  Co.  v.  Lynn,  147  Mass.  SI,  16  N.  E. 
742,  holds  that  one  who  owns  the  right  to 
maintain  a  dam  and  sluiceways'  upon  the 
land  of  another,  and  is  In  the  enjoyment 
thereof,  may  be  deemed  as  in  possesslcn  of 
real  estate  for  the  purposes  of  taxation,  and 
that  the  soU  may  properly  be  taxed  to  him. 
This  Is  the  doctrine  of  Paris  v.  Water  Co.,  85 
Me.  330,  27  AU.  143. 

Lowell  V.  Commissioners,  152  Mass.  881, 
25  N.  E.  469,  holds  that  land  enhanced  by  the 
ownership  and  use  of  the  water  power  appur- 
tenant thereto  may  be  so  taxed,  notwith- 
standing existing  statutes. 

The  plalntKTs  dam  and  the  land  upon  which 
It  stands,  within  the  city  of  Auburn,  may  be 
propetlj  there  taxed  at  a  reasonable  valua- 
tion, exclusive  of  the  water  power  created 
thereby.  Hiat  Is  potential,  and  not  taxable, 
except  indirectly,  in  the  valuation  of  mills 
with  which  It  is  used.  The  doctrine  held  in 
Paris  V.  Water  Co.,  supra,  is  analogous. 

We  are  aware  that  a  different  doctrine  pre- 
vails in  New  Hampshire,  but  do  not  think  it 
so  well  comports  with  our  state  polity,  and 
would  give  so  Just  and  equal  basis  for  tax- 
ation as  the  one  we  are  constrained  to  adopt 
Cocheco  Co.  t.  Strafford,  51  N.  H.  455;  Man- 


ufacturing Co.  V.  Gilford,  64  N.  H.  837,  10 
Atl.  849;  Amoskeag  Manuf'g  Co.  v.  Town  of 
Concord,  66  N.  H.  502,  84  Atl.  241. 

Although  the  ruling  below  seems  to  be  In- 
correct, yet,  as  it  is  more  strongly  In  the  de- 
fendant's favor  than  it  is  entitled  to  have, 
the  exceptions  must  be  overruled. 

Exceptions  overruled. 

EMERY,  ].  I  find  myself  unable  to  fully 
acquiesce  in  the  reasoning  of  the  learned 
opinion,  though  it  seems  to  have  support  in 
the  cases  cited  from  Massachusetts.  The 
case  bears  to  me  a  different  aspect,  and,  in 
view  of  the  great  importance  of  the  question 
in  a  state  like  Maine,  a  consideration  of  the 
case  in  this  aspect  may  not  be  useless.  I 
venture,  therefore,  to  express  my  views  in  a 
separate  opinion. 

I  do  not  see  the  necessity,  and  I  doubt 
the  expediency,  of  undertaking  to  determine 
whether  what  is  called  "the  water  power" 
is  wholly  appurtenant  to  the  dam,  or  wholly 
appurtenant  to  the  mlU,  or  partly  appurte- 
nant to  each,  or  whether  it  Is  Incorporated 
into  either. 

If  by  the  term  "water  power"  is  meant  the 
"water  fall"  or  the  "mill  privilege,"  then  It 
Is  simply  a  parcel  of  land  over  which  a 
stream  of  water  flows  and  falls,  and  is  to  be 
taxed  In  the  town  in  which  it  Is  situated. 
Bo  far  as  the  land  is  more  valuable  by  reason 
of  the  stream  and  fall  upon  It,  so  far  are 
these  to  be  considered  in  the  valuation  of  the 
land,  and  no  further.  This  consequent  in- 
crease of  value  is  a  question  in  commercial 
economics,  and  requires  for  its  determination 
the  consideration  of  possible  revenues  to  be 
drawn  from  the  land,  and  the  possible  price 
to  be  obtained  for  It 

If  by  the  term  "water  power"  Is  meant  the 
force,  energy,  or,  to  quote  from  the  opinion, 
the  "potentlaUty,"  of  falling  water,  then  It  is 
not  appurtenant  to,  nor  annexed  to,  nor  an 
integral  part  of,  any  particular  parcel  of  real 
estate.  It  Is  Just  force,  as  gravitation  is 
force.  It  may  be  exerted  by  or  upon  some 
material  object,  but  it  is  no  part  of  that  ob- 
ject, either  as  an  appurtenance  or  otherwise. 
Qravltatlon  affects  all  matter,  but  It  is  not 
In  nor  appurtenant  to  matter. 

The  intensity  of  the  force  exerted  by  fall- 
ing water  is  according  to  the  height  from 
which  it  falls.  While  this  force  Is  exerted  to 
some  extent  throughout  the  whole  length  of 
a  river,  It  Is  usually  only  at  comparatively 
few  places  that  the  fall  is  sufficiently  sharp 
to  develop  intensity  enough  to  be  made  prac- 
tically serviceable  as  a  mechanical  power. 
It  is  only  at  these  places,  these  "falls"  thus 
formed  by  nature,  that  successful  efforts 
have  so  far  been  made  to  utilise  this  force. 

But  under  our  law  such  utilization  can  be 
made  only  by  leave  of  the  owner  of  tbe  land 
under  and  abutting  the  falls  on  either  side. 
However  great  the  Intensity  of  the  force  ex- 
erted by  the  water  at  the  particular  falls  in 
question,  however  easy  Its  utilization,  bow- 
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ever  great  the  demand  and  imperatiye  the 
ueed  for  Its  ntHIsatlon,  the  owner  of  the 
land  holds  the  indispensable  key.  He  can 
impose  his  own  terms  for  Its -use.  This  rule 
of  law  may  often  give  a  monopoly  of  great 
value.  The  falls  upon  his  land  may  be  the 
only  one  on  a  large  river  and  within  a  wide 
•errltory.  He  has,  in  such  case,  not  a  mon- 
opoly of  the  force  exerted  by  the  water  of 
the  river,  but  a  monopoly  of  the  only  practi- 
cal means  or  opportunity  for  its  utilization. 

This  monopoly,  thus  valuable,  is  an  inci- 
dent of  the  ownership  of  the  land,  and  may 
often  be  the  principal  element  in  the  value 
of  the  land.  Large  revenues  may  often  ac- 
crue to  the  landowner  solely  from  this  mon- 
opoly. This  monopoly,  this  revenue  or 
rhance  of  revenue  from  it,  should  he  included 
in  an  estimate  of  the  value  of  the  land.  The 
whole  value  of  the  land,  with  all  these  in- 
cidents, is  to  be  assessed  and  taxed  in  the 
town  in  which  the  land  Is  situated. 

The  Union  Water-Power  Company  owns 
land  in  Auburn  under  and  abutting  the  falls 
im  the  Androscoggin  river  j^nown  as  the 
"liewlston  Falls."  Upon  this  land  it  has 
erected  dams  for  the  utilization  of  the  force 
exerted  by  the  water  in  plunging  over  the 
(alls.  The  force  thus  utilized  is  of  immense 
liower,  and  is  in  great  demand  in  that  neigh- 
borhood for  the  propulsion  of  the  machinery 
of  numerons  large  factories.  The  force  is 
great  enough  to  furnish  power  for  much  ad- 
ditional machinery,  If  ever  needed.  The 
Union  Water-Fower  Company  has  the  mon- 
opoly, not  strictly  of  the  force,  the  power, 
bat  of  the  land  upon  which  must  be  placed 
tbe  essential  appliances  to  utilize  it.  The 
company  owns,  not  strictly  tbe  power,  but 
the  gateway  through  which  alone  the  power 
ran  be  captured  and  led  out  It  can  thus 
Impose  such  toll  as  it  will  upon  all  use  of 
tbe  power.  It  can  make  every  mill  and  ma- 
chine tuing  the  power  a  tributary  to  its  ex- 
chequer. This  monopoly,  this  power  of  ex- 
acting tribute  from  the  increasing  needs  of 
the  community,  may  be  of  much  more  value 
than  the  cost  of  the  dam  and  the  value  of  all 
the  other  incidents  of  the  land.  This  mon- 
opoly value  is  an  Incident  of  the  land,  and 
shoidd  be  included  in  an  estimate  of  the 
value  of  tbe  land  for  taxation  In  Aubtim.  If 
only  part  of  the  land  Is  in  Auburn,  there 
fhould  be  a  proportional  division  of  the 
Thole  value.  The  determination  of  this  mon- 
opoly value  Is  likewise  a  question  in  com- 
tnerdal  economics. 

I  do  not  see,  therefore,  the  need  or  expe- 
diency of  declaring  whether  "water  power" 
thus  made  available  through  the  company's 
land  is  appurtenant,  wholly  or  partly,  to  that 
land,  or  whether  it  passes  on  down  the 
canals,  and  becomes  annexed  to  or  incorpo- 
rated In  the  mills  below.  As  well  try,  it  seems 
to  me,  to  determine  whether  the  force  of  the 
electric  current  is  appurtenant  to  the  dy- 
namo or  to  the  lamp  or  motor;  whether  the 
force  that  propels  a  cannon  ball  is  appur- 


tenant to  the  cannon  or  to  the  target;  wheth- 
er the  wind  Is  a  part  of  the  bellows  or  of  the 
fire.  The  force  is  being  continually  expend- 
ed, if  continually  renewed. 

As  to  the  mills,  all  that  can  be  annexed  to 
or  incorporated  in  them,  as  to  water  power, 
is  the  somehow-acquired  right  against  the 
owner  of  the  dam  to  have  the  water  power 
transmitted  to  them.  If  such  a  right  has 
been  acquired  by  the  mill  owners,  either  per- 
sonally or  as  an  incident  of  tbe  ownership 
of  the  mill,  the  value  of  such  right  is  to  be 
estimated  In  assessing  the  owner  of  tbe  mill. 
The  existence  of  a  contract  or  covenant  be- 
tween the  owner  of  the  mill  and  the  owner 
of  the  dam,  which  contract  runs  with  the 
mill  and  the  dam,  may  add  to  the  value  of 
each.  Instead  of  subtracting  from  the  value 
of  either.  It  should  not  be  assumed  that  tax- 
ing in  Lewlston  the  right  of  the  mill  to  have 
water  power  from  the  dam  in  Auburn  should 
reduce  the  tax  in  Auburn  upon  the  corres- 
ponding right  of  the  dam  to  receive  com- 
pensation therefor.  The  water  power  is  not 
to  be  taxed  in  either  town.  The  increased 
value  of  the  real  estate  by  reason  of  the  in- 
cident natural  monopoly  or  incident  acquired 
rights  Is  to  be  taxed  in  the  town  in  which 
the  real  estate  Is  situated. 

The  request  of  the  city  of  Auburn  was  that 
the  presiding  Justice  consider  the  water  pow- 
er as  appurtenant  to  the  dam,  and  as  prop- 
erly taxable  In  the  same  municipality.  The 
presiding  Justice  declined  to  do  this  in  terms, 
but  I  infer  from  the  language  of  his  finding 
that,  in  fixing  the  valuation  of  the  real  es- 
tate of  the  Union  Water-Power  Company  In 
Auburn,  he  did  fully  consider  and  Include 
Its  capacity  for  valuable  use  as  Indicated  In 
this  note.  I  think  this  was  all  the  city  could 
require  of  him.  His  estimate  of  that  value 
after  considering  and  Including  all  the  prop- 
er elements  is  conclusive.  There  Is  no  pro- 
vision for  an  appeal  therefrom. 

Itxceptions  overruled. 


CITY   OF  AUBURN  v.   UNION  WATBR- 
POWBR  CO. 

(Supreme  Judicial  Court  of  Maine.     March  2, 
1897.) 

CiTT  CODNCII.  —  MeETISGS  —  NOTIOB  —  OmCBR — 

Election— Exceptions. 

1.  In  action  of  debt  to  recover  a  tax,  the  de- 
fendant objected  to  the  validity  of  its  assess- 
ment because  the  meeting  of  the  city  councii  at 
which  the  tax  was  levied  had  not  been  legally 
called.  The  record  showed  that  "the  city  council 
met  pursuant  to  the  call  of  the  mayor. 

Held  sufficient,  it  appearing  that  the  city 
charter  empowers  tlie  mayor  to  call  meetings  of 
the  city  council,  although  it  does  not  provide 
who  shall  serve  the  notification  to  be  given,  or 
that  any  return  shall  be  made  or  preserved;  also 
that  at  an  adjourned  meeting  the  records  of 
previous  meetings  were  read  and  accepted. 

2.  Whether  an  assessor  and  collector  have 
been  duly  elected  by  the  city  clerk  casting  the 
vote  of  the  convention,  there  being  but  one  can- 
didate for  each  ofiice,  tbe  court  does  not  decide. 
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fcecanae  it  appesred  tliat  Ae  •laeMor  anomcd 
thereby  thnt  he  had  been  elected,  and,  it  not  w>, 
held  over  from  a  regular  election  of  the  prcTious 
year;  also,  hOd,  that  whether  the  collector  waa 
legally  elected  is  immaterial  in  this  case. 

8.  Exceptions  do  not  lie  for  refusing  a  re- 
quested ruling  that  is  equivalent  to  asking  a 
nonsuit. 

4.  See  Union  Water-Power  Co.  T.  City  of  Au- 
burn, 90  Me.  60,  37  Atl.  331. 

(OfficiaL) 

Exceptions  from  supreme  Judicial  court, 
Androscoggin  county. 

This  action  was  brought  by  the  city  of 
Auburn  against  the  Union  Water-Power 
Company  under  the  provisions  of  Rev.  St. 
c.  6,  §  175,  to  recover  a  tax  of  $10,100  as- 
sessed against  the  defendant  In  the  city  of 
Auburn,  by  supplemental  assessment  made 
in  the  year  18dl.  The  sum  of  $100  was  a 
tax  assessed  upon  a  lot  of  land  known  as 
the  "Ice-House  Liot,"  valued  at  $5,000,  and 
the  sum  of  $10,000  was  a  tax  assessed  upon 
the  granite  dam,  located  In  the  Androscoggin 
river,  between  the  cites  of  Lewlston  and 
Auburn,  with  the  appurtenances  and  the 
flowage'  rights  connected  therewith,  valued 
at  $500,000. 

The  writ  is  dated  April  11,  1895,  and  was 
returnable  at  the  September  term,  1895,  of 
this  court  sitting  below.  At  the  same  term 
the  defendant  entered  an  appeal,  under  the 
provisions  of  the  statute  of  1895  (chapter 
122),  from  the  adjudication  of  the  assessors 
of  the  city  of  Auburn,  refusing  to  abate  any 
portion  of  the  tax  for  which  this  action  was 
brought.    Exceptions  overruled. 

N.  W.  HarrlB,  J.  A.  I»ulslfer,  W.  W.  Bols- 
ter, A.  R.  Savage,  J.  W.  Symonds,  D.  W. 
Snow,  and  C.  S.  Cook,  for  plaintiff.  W.  H. 
White,  8.  M.  Carter,  and  J.  A.  Morrill,  for 
defendant. 

HASKELL,  J.  Tills  Is  an  action  of  debt 
by  the  city  of  Auburn  and  dty  treasurer  to 
recover  a  tax  assessed  Is  18M,  duly  anthor- 
Ized  by  the  mayor.  The  whole  evidence  is 
reported,  and  it  therein  appears,  from  the 
assessment  lists  and  commitment  thereof  by 
warrant  to  the  collector,  that  the  tax  sued 
for  was  due.  No  question  is  made  as  to 
the  regularity  and  sufficiency  of  these  docu- 
ments. They,  therefore,  make  a  prima  facie 
case,  sufficient  to  sustain  the  action.  Nor- 
rldgewock  v.  Walker,  71  Me.  ISd;  Howe  v. 
Moulton,  87  Me.  120,  32  AtL  781;  Bath  v. 
Whltmore,  79  Me.  182,  9  Atl.  119.  To  over- 
come the  apparent  validity  of  these  docu- 
ments, it  is  necessary  to  show  the  illegality 
of  the  tax.  The  plaintiff  Introduced  in  evi- 
dence (that  might  well  have  been  omitted) 
a  copy  of  the  records  of  the  meeting  of  the 
city  council  and  adjournment  thereof,  at 
which  the  taxes  were  levied.  This  record 
runs,  "The  dty  council  met  pursuant  to  call 
of  the  mayor,"  and  then  specifies  the  busi- 
ness transacted.  Including  the  levy  of  the 
tax  in  question. 

1.  Exception  Is  taken  to  the  refusal  of  the 


presiding  Justice  to  role  tliat  tbe  meettng  was 
not  legally  called,  and  tlut  tlierefore  the  tax 
was  levied  without  authority  of  law.  "Rils  was 
not  error,  tor  it  appears  prima  Cade  that  the 
charter  requirements  as  to  the  caDlBg  of  the 
meeting  had  been  complied  with.  The  record 
states:  "^et  pursuant  to  call  of  the  mayor." 
The  charter  empowered  the  mayor  to  call  the 
meeting  by  causing  a  "nottfication  to  be  given 
In  hand,  or  left  at  the  usual  dwelling  place 
of  each  member."  It  does  not  provide  who 
shall  do  it,  nor  that  any  retnxn  of  the  fact 
shall  be  written,  made,  or  preserved  any- 
where. Neither  did  tlie  act  relating  to  town 
meetings,  prior  to  Rev.  St.  1841,  c.  6, 1 6,  men- 
tion tike  mode  of  service  of  a  town-meeting 
warrant,  and  up  to  that  time  our  statute  was 
the  same  as  the  Massachusetts  statute  of 
1787. 

In  Massachusetts:  "That  he  had  warned 
an  die  inhabitants  of  the  district  as  the  law 
directs"  was  held  sufficient  prima  fade.  Sax- 
ton  V.  Nimms,  14  Mass.  330.  "That  he  had 
warned  the  inhabitants  by  posting  up  copies" 
was  held  good-  Thayer  v.  Steams,  1  Pick. 
100.  "Pursuant  to  the  warrant  I  have  noti- 
fied," "Agreeable  to  the  within  warrant,"  etc.. 
"Tliat  he  had  notified  as  the  law  directs." 
were  held  sufficient.  Briggs  v.  Murdock,  13 
Pick.  305.  '"That  he  had  warned  the  Inhab- 
itants" was  held  sufficient  In  a  suit  for  taxes. 
Houghton  V.  Davenport,  28  Pidc.  236;  Com. 
V.  Shaw,  7  Mete.  (Mass.)  52;  Rand  v.  Wilder, 

11  Cush.  294;  Com.  v.  Brown,  147  Mass. 
592,  18  N.  E.  587.  The  doctrine  of  these 
cases  seems  to  be  that  the  notice  Is  presumed 
to  comply  with  the  requirements  of  law, 
from  the  general  language  of  the  return,  say- 
tatg  "that  the  officer  had  warned  the  Wtab- 
Itants  agreeable  to  the  warrant,"  *^tirBuant 
to  the  warrant,"  "as  the  law  directs,"  etc.  In 
OUmore  v.  Holt,  4  Pick.  257,  It  was  held  tbat 
the  notice  of  an  annual  town  meeting  was 
presumed  to  have  been  legal  until  the  con- 
trary be  shown.  So  In  Ford  v.  Olongh.  8 
Greenl.  343,  where  the  statute  required  such 
notice  "as  the  town  shall  agree  upon,"  It  was 
presumed  to  have  been  sudi  as  the  town 
agreed  to.  The  court  distinguishes  the  case 
of  TutOe  V.  Gary,  7  GreenL  428,  where,  under 
the  parish  act,  seven  days'  notice  was  re- 
quired to  be  posted  on  the  outer  door  of  the 
meetinghouse.     So  in  Bucksport  v.  SpofFord. 

12  Me.  480,  where  the  return  did  not  show  the 
meeting  had  been  warned,  the  court  pre- 
sumed it  to  have  been  legally  done,  and  dis- 
tinguished Tuttle  V.  Cary  as  controlled  by 
statute. 

In  State  v.  WllUams,  25  Me.  861,  considered 
after  the  act  of  1841  requiring  town  meetings 
to  be  warned  In  a  particular  way  and  a  re- 
turn showing  how  the  same  had  been  done, 
the  court  held  a  strict  compliance  with  the 
statute  necessary,  and  that  tlie  return  of  the 
officer  was  the  only  corape»«nt  evidence  upon 
the  question;  and  so  have  all  the  later  casec. 
Christ's  Church  v.  Woodward,  26  Me.  172; 
Fossett  T.  Bearce,  28  Me.  B28;  ADen  t.  Arch- 
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er.  4»  Me.  346;  Brown  ▼.  Wlt&am,  51  Me.  29; 
Clark  T.  Wardwell.  5S  Me.  66;  Hamlltaa  r. 
Pl^petMirg,  Id.  1S3. 

It  ahoold  be  noticed  that  the  Maasachnaetta 
cues,  and  the  Maine  cajses  prior  to  the  act 
of  ISll,  recognise  a  presnmption  In  favor  of 
regularity  to  arise  from  the  most  general  lan- 
guage contained  in  the  return  of  the  o£Bcer 
who  served  the  warrant,  although  that  seems 
to  have  been  the  only  proper  evidence  to  be 
considered  on  the  question. 

In  this  case  the  charter  empowers  the 
mayor  to  call  special  meetings  by  causing 
notifications  to  be  given  in  hand,  or  left  at 
the  Qsoal  dwelling  place  of  each  member. 
No  length  of  notice  la  regolred.  No  particu- 
lar person  or  officer  Is  named  who  shall  leave 
the  notices.  The  mayor  la  to  cause  the  no- 
tices to  be  given.  Most  Ukely  a  dty  derk 
would  be  chafed  with  the  duty.  He  would 
probably  make  and  sign  the  notices,  and  ei- 
tha-  deliver  them  himself,  or  see  that  some 
person,  perhaps  the  city  messenger,  did  so. 
It  is  hia  duty  to  keep  a  true  record  of  meet- 
ings of  the  cooncil.  Hia  record  recites  in  this 
case,  "Met  pursuant  to  call  of  the  mayor." 
Tbat  recital  may  as  well  be  held  to  raise  a 
presumption  of  legal  notice  as  the  general 
language  of  the  officers'  returns  in  the  cases 
above  noticed,  and  we  tliink  it  does.  If  he 
performed  the  service  as  city  clerk,  by  dlrec- 
tirai  of  the  mayor.  It  may  be  said  that  be  act- 
ed -n-Ithin  the  scope  of  duty,  and  the  records 
of  such  officera  are  always  competent  evi- 
dence, and  presumed  to  be  correct  Bruce  v. 
Holden,  21  Pick.  187.  Moreover,  at  an  ad- 
Joomment  of  ttie  meeting  the  record  recites, 
"Records  of  ^Mrevloua  meetings  read  and  ac- 
cepted,"—a  direct  tadonemokt  by  the  body 
of  the  statement  In  the  prsfvlotB  record  that 
the  council  "^et  pursuant  to  the  can  of  the 
mayor,"  meaning  on  bis  call  properly  served 
upon  each  member  of  the  city  government. 
Precaution  would  recommend  a  written  call, 
signed  by  the  mayor,  bearing  a  return  show- 
taig  what  notification  had  been  given,  which 
ahonld  be  recorded  as  a  part  of  the  records  of 
the  meeting.  Thia  method  baa  recently  been 
adopted  by  aome  dtles,  and  might  well  be 
by  alL  But  the  old  method,  that  preservea 
no  partlcnlar  evidence  of  the  call  and  service 
besides  the  mere  recital,  "Met  pursuant  to  call 
of  the  mayor,"  at  the  head  of  the  record  of 
the  meeting,  which  has  very  generally  pre- 
vailed, we  cannot  aay  raises  no  presnmption 
of  legality.  To  hold  otherwise  would  over- 
turn an  eatabliahed  usage,  and  work  irrepara- 
ble mischief. 

2.  Exception  is  taken  to  the  refuaal  of  the 
presiding  Justice  to  rule  that  one  of  the  as- 
sessors and  the  collector  had  npt  been  legally 
elected.  The  evidence  of  their  election  is  the 
city  record:  "Tlie  following  officers,  there  be- 
ing but  one  candidate,  were  each  elected  by 
tbe  city  clack  casting  the  vote  of  the  conven- 
tion, and  each  waa  declared  elected."  This  is 
an  irregular  method  of  electing  officers  requir- 
ed by  statute  to  be  elected  by  ballot,  and 
a7A.-22 


whether  valid  or  not  it  Is  unnecessary  to  bow 
decide.  Inasmuch  as  the  aaaeasor  thereby  as- 
aomed  to  have  been  elected,  and.  If  not  ao, 
held  over  from  a  regular  election  of  the  pre- 
viona  year.  Bath  v.  Reed,  78  Me.  276,  4  AtL 
6Sa  Whetber  tbe  collector  was  legally  elect- 
ed is  immaterial  here. 

3.  Exception  la  taken  to  the  refusal  of  the 
presiding  Juatice  to  rule  that  the  action  waa 
not  maintainable  upon  the  evidence  submit- 
ted, thereby  ahowlng  that  all  the  evidence  re- 
ported waa  intended  to  be  made  a  part  of  the 
exceptlooa.  The  ruling  excepted  to  waa 
equivalent  to  denying  a  nonauit,  to  which  no 
exception  can  be  taken.  The  remedy  Is  by 
motion.  Bunker  v.  Inhabitants  of  Go^ds- 
boro,  81  Me.  196,  16  Aa  513;  McKowB  v. 
Powers,  86  Me.  281,  29  Aa  1079. 

Eixceptlona  overruled. 

Damages  to  be  aaseaaed  below. 


EDWARDS  T.  AIXBGHBNY  COUNTY. 

(Snpreme  Court  of  Pennsylvania.    May  18, 

1807.) 

OOUNTIES — ASSIDTAirr  DrSTRICT  Attdkxkts 

—  CoMPmsii^ioN. 
Act  1891  (P.  L.  314),  fixing  the  salary  ot 
the  first  assistant  district  attorney  in  counties 
of  a  certain  dass^  does  not  apply  to  the  office 
of  assistant  district  attorney  specially  created 
for  Allegheny  county  by  Act  Feb.  6,  1867  (P. 
Ik  140),  which  specifies  the  duties  of  the  incum- 
bent, m  the  performance  of  which  duties  he  is 
wholly  independent  of  the  district  attorney. 

Appeal  from  court  of  comm<m  pleas,  Alle- 
gheny county. 

Action  by  Albert  J.  Bdwards  against  tbe 
county  of  Allegheny  to  recover  compensation 
for  services  as  aaalatant  dlatrict  attorney. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

D.  T.  Wataon,  Johna  McOIeave,  and  O.  W. 
Williama,  for  appelant  W.  B.  Redgers,  fw 
appellee. 

McOOLLUM,  J.  The  question  on  thla  ap- 
peal la  whethw  tbe  aaslatant  dlatrict  attorney 
of  AUegtaeoy  county  ia  entitled  to  a  salary 
of  $1,500  a  year  or  to  a  aalary  of  $4,000  a 
year.  In  1871  hia  aalary  waa  fixed  at  the 
former  sum,  and  It  haa  been  regularly  paid 
to  him  since.  It  is  his  aalary  now,  unleaa  the 
act  of  1801  (P.  L.  314)  haa  changed  it  The 
court  below  held  that  the  aalary  aa  fixed  by 
the  act  of  1871  had  not  been  changed  by  sub- 
sequent legialatlon,  and  entered  a  Judgment 
accordingly. 

The  act  of  1891  Axea  the  salary  of  the  flrat 
aasistant  district  attorney  in  countiea  having 
over  600,000  and  leaa  than  800,000  inhabi- 
tants at  S4,000  a  year,  and  the  contention  of 
the  plaintiff  is  that,  as  he  is  the  only  aasistant 
district  attorney  in  Allegheny  county,  he 
must  be  considered  aa  within  the  purview  of 
the  act,  and  entitled  to  the  salary  attached  to 
the  office  of  first  assistant  district  attorney 
in  countieB  of  thia  clasa.    The  contention, 
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however,  assumes  too  much.  It  Is  not  a  nec- 
essary conclusion  from  the  undisputed  fact 
on  which  he  relies  that  he  Is  entitled  to  the 
salary  he  claims.  The  duties  which  pertain 
to  the  oflSce  he  now  holds  are  specifically  de- 
fined by  the  act  which  created  It,  and  they 
have  not  been  changed  by  the  act  of  1891  or 
any  other  act.  The  office  was  created  for 
Allegheny  county  by  the  act  of  February  6, 
1867  (P.  L.  140).  No  Other  connty  In  the 
commonwealth  has  such  an  office.  In  Gom. 
V.  Grler,  152  Pa,  St  183,  25  Atl.  628,  Ewlng, 
P.  J.,  said  of  it:  "The  office  of  assistant  dis- 
trict attorney  in  Allegheny  county  is  an  anom- 
aly In  the  law  of  Pennsylvania.  The  of- 
fice was  created  in  fact  for  a  special  purpose, 
and  has  l>een  continued  because  it  is  difficult 
to  repeal  such  an  act  The  officer  is  in  no 
way  dependent  on  the  district  attorney,  nor 
accountable  to  him,  nor  can  he  be  called  on 
officially  to  assist  him.  The  duties  are  speci- 
fied in  the  act  and  he  Is  made  an  assistant 
only  in  name."  It  Is  an  elective  office,  and 
the  person  chosen  to  fill  It  iB  entitled  to  hold 
it  for  the  term  of  three  years,  subject,  how- 
ever, to  removal  therefrom  for  such  causes  as. 
authorize  the  removal  of  a  district  attorney. 
The  duties  of  It  are  defined  In  section  5  of 
the  act  which  created  It  as  follows:  "It 
shall  be  the  duty  of  said  assistant  district  at- 
torney to  attend  to  all  preliminary  hearings 
In  criminal  cases  arising  In  said  county  when 
the  public  Interests  may  require  it;  to  pre- 
pare all  bills  of  indictment  for  offences  cog- 
nizable in  the  courts  having  jurisdiction 
thereof  within  said  county,  and  to  submit  the 
same  to  the  grand  jury  with  the  common- 
wealth testimony  and  to  affix  to  said  bill  of 
indictment  the  name  of  the  district  attorney: 
provided  that  nothing  herein  contained  shall 
interfere  with  the  right  of  the  district  attor- 
ney to  prepare  a  bill  of  indictment  ex  officio 
as  heretofore  when  proper  occasion  may 
arise."  By  the  act  of  1867  the  assistant  dis- 
trict attorney  was  allowed  as  compensation 
for  his  services  one-third  of  the  fees  pertain- 
ing to  the  district  attorney's  office.  By  the 
act  of  1871  (P.  L.  476)  these  fees,  when  col- 
lected, were  payable  into  the  coimty  treas- 
ury, the  salary  of  the  district  attorney  was 
fixed  at  14,000,  and  the  salary  of  the  assist- 
ant district  attorney  at  $1,500.  The  act  of 
1891,  if  applicable  to  the  anomalous  office  of 
assistant  district  attorney  of  Allegheny  coun- 
ty, would  add  166%  per  cait  to  the  salary  of 
the  plaintiff,  while  it  adds  but  50  per  cent, 
to  the  salary  of  the  district  attorney.  It 
seems  to  us  that  the  assistant  district  attor- 
ney of  Allegheny  county  is  not  a  first  assist- 
ant district  attorney,  within  the  scope  and 
meaning  of  the  act  of  1891.  As  we  have  al- 
ready seen,  his  duties  are  limited  to  prelim- 
inary hearings  in  criminal  cases,  to  the  prepa- 
ration of  and  affixing  the  name  of  the  dis- 
trict attorney  to  the  bills  of  Indictment,  and 
to  the  submission  of  the  same,  with  the  com- 
monwealth's testimony,  to  the  grand  Jury. 
In  the  performance  of  these  duties  be  Is  In 


no  sense  subordinate  to  the  district  attorney, 
but,  on  the  contrary,  he  is  absolutely  inde- 
pendent of  him.  He  cannot  be  officially  call- 
ed to  the  assistance  of  the  district  attorney  In 
the  performance  of  the  duties  that  remain 
to  him.  This,  we  think,  is  not  the  kind  of 
assistant  district  attorney  who  is  entitled  to 
the  salary  which  the  plalntitC  now  daims. 
In  our  (pinion,  the  legislature,  in  fixing  the 
salary  of  a  first  assistant  district  attorney, 
had  in  view  an  officer  who  was  an  assistant 
of,  and  subject  to,  the  district  attorney  In 
the  performance  of  the  duties  of  his  office, 
and  not  an  officer  who  was  Independent  of 
the  district  attorney,  and  whose  duties  were 
defined  by  a  special  act.  As  we  think  that 
the  act  of  1881  has  no  application  to  the  of- 
fice of  assistant  district  attorney  created  for 
Allegheny  county  by  the  act  of  Fetouary  6, 
1867,  it  Is  not  necessary  to  consider  whether 
the  plaintiff  now  holds  a  salaried  office  or  a 
fee  office.  We  may  say,  however,  that,  as 
we  understand  the  facts,  the  Incumbent  of 
the  office  has  received  no  fees  for  bis  serv- 
ices since  1871,  and  that  since  that  time  the 
county  has  paid  to  him  the  full  salary  of 
$1,500  a  year.  We  do  not  discover  In  the 
act  of  1871,  nor  in  any  subsequent  act,  any- 
thing to  warrant  a  conclusion  that  he  is  now 
entitled  to  fees.     Judgment  affirmed. 


HINK80N  V.  LESS. 

(Supreme  CJourt  of  Pennsylvania.    May  17, 

1897.) 

j  Wills— Cokstruotion—Vbsti so  or  Reha.ixi>er. 

Under  a  devise  to  P.  during  his  life,  and  aft- 

!  er  his  death  "to  his  lawful  child  or  children,  and 

,  their  heirs  and  assigns,"  with  devise  over  con- 

'  tin^eut  on  P.  dyin^  "without  leaving  issue  sur- 

!  vivmg  him,  or  leaving  issue  who  should  not  live 

to  the  age  of  21  years,  nor  their  lawful  issue.'" 

,  P.  having  had  no  children  at  death  of  testator. 

'  but  thereafter  having  had  three,  all  of  whom 

reached  the  age  of  21  years,  and  one  of  whom 

'  died  before  P.  did,  leaving  a  daughter  who  al*'"'. 

I  after  attaining  full  age,  died  before  P.,  the  re- 

'  mainder  to  the  cliiidren  of  P.  vested  before  his 

death,  so  that  the  interest  of  his  son,  who  died 

'  before  he  did,  descended   to  his  daughter,  and 

;  was  lie  subject  of  devise  by  her. 

!  Appeal  from  court  of  common  pleas,  Dela- 

;  ware  county. 

i  Action  by  John  B.  Hlnkson,  executor  and 

I  trustee  under  the  will  of  Lizzie  May  Pike. 

I  deceased,  against  Thomas  Lees,  trustee  im- 

I  der  the  will  of  John  L.  Pearson,  deceased. 

I  Judgment  for  plaintiff.    Defendant  appeals. 

]  Affirmed. 

E.  H.  Hall,  for  appellant    John  B.  Hlnk- 
'  son,  for  appellee. 

McCK>LLnM,  J.  This  Is  an  appeal  from  a 
:  Judgment  entered  against  the  defendant  In 
a  case  stated.  It  Involves  the  constmctlcin 
of  the  eighth  clause  of  the  will  of  John  I- 
Pearson,  deceased,  of  whose  estate  the  dt^ 
fendant  Is  trustee.  By  the  clause  In  question 
the  testator  devised  the  real  estate  therein 
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described  to  Perry  C.  Pike  during  his  life, 
and  after  his  death  "to  his  lawful  child  or 
rhUdren,  and  to  their  heirs  and  assigns." 
As  it  appears  from  the  case  stated  that  Per- 
ry C.  Pilie  died  leaving  lawful  Issue,  and 
ttat  his  sons,  his  daughter,  and  his  grand- 
danghter  attained  the  age  of  21  years,  the 
principal  question  for  our  determination  is, 
when  did  the  estate  in  remainder  vest  In  bis 
ctiildren?  The  defendant  claims  that  It  did 
Dot  rest  "until  after  his  death,"  and  the 
plaintiff  claims  that,  as  Perry  C.  Pike  had  no 
cliildren  at  the  death  of  testator.  It  was  con- 
tingent until  the  birth  of  a  child  to  him,  at 
Thieli  time  It  rested,  subject  to  open  and  let 
in  after-bom  children,  and  subject,  also,  to 
a  contingency  which  might  devest  it  It 
seems  to  us  that  the  plaintiffs  claim  accords 
with  the  true  interpretation  of  the  devise  and 
the  decisions  in  like  cases.  Keller  v.  Lees,  17(3 
Pa.  St  402,  35  Atl.  197;  Blanchard  v.  Blanch- 
ard,  1  Allen,  227.  But  It  makes  no  difference 
in  the  result  la  this  case  whether  the  estate 
vested  Id  the  children  at  their  birth  or  on 
their  attaining  the  age  of  21  years.  The  con- 
tingency on  the  happening  of  which  the  es- 
tate might  have  passed,  under  the  will,  to 
the  children  of  Price  or  of  Smith,  was  the 
death  of  the  life  tenant,  "without  leaving 
lawful  issue  to  survive  him,  or  leaving  such 
issue  who  should  not  live  to  the  age  of  21 
years  nor  their  lawful  issue."  The  contin- 
gency did  not  occur,  and  therefore  the  only 
persons  now  Interested  in  the  estate,  or  In 
the  question  when  the  remainder  vested,  are 
the  children  of  the  life  tenant  and  their  heirs 
and  assigns.  Perry  0.  Pike  had  three  chil- 
dren, who.  In  his  lifetime,  attained  the  age 
of  21  years.  One  of  them,  Pearson  Pike, 
died  In  the  lifetime  of  his  father.  He  left  to 
survive  him  a  daughter,  who  attained  full 
age  and  died  before  the  life  tenant  The 
fund  created  by  the  sale,  under  the  Price  act, 
of  the  land  devised  as  aforesaid,  was  In  ex- 
istence In  the  lifetime  of  Pearson  Pike,  and 
he  was  receiving  interest  by  direction  of  his 
father  on  ?3,000  of  It.  The  fund  was  a  sub- 
sdtnte  for  the  land  sold.  What  was  the  In- 
terest of  Pearson  Pike  In  this  fund?  We 
think  It  was  a  vested  Interest,  which  could 
not  be  devested,  If  at  all,  except  by  the  oc- 
f-urrence  of  the  contingency  on  which  the 
devise  over  depended.  The  extent  of  the 
interest  could  not  have  been  definitely  as- 
certained at  his  death,  because  it  might  be 
reduced  by  the  birth  of  other  children  enti- 
tled to  share  In  the  fund.  It  was,  however, 
a  descendible  and  devisable  Interest  The 
devise  In  question  was  to  the  lawful  child  or 
childi^i  of  the  life  tenant  and  to  their  heirs 
and  assigns.  It  was  a  devise  to  the  whole 
class,  without  restriction  to  the  member  or 
members  who  survived  him.  It  was  unlike 
the  devise  in  any  case  cited  by  the  defendant 
to  sustain  his  contention  that  the  Interest  of 
the  children  of  Perry  C.  Pike  did  not  vest 
antll  after  his  death.  The  contest  for  the 
Innd  being  Tirtnally  between  the  devisee  of 


the  daughter  of  Pearson  Pike  and  the  sur- 
viving son  and  daughter  of  Perry  C.  Pike, 
there  Is  no  room  for  the  application  of  the 
rule  or  principle  for  which  In  re  Stewart's 
Estate,  147  Pa.  St  883,  23  Atl.  599,  U  cited 
as  authority.  For  the  reasons  above  stated, 
we  concur  in  the  conclusion  of  the  learned 
court  below  that  the  plalntltr  is  entitled  to 
one-third  of  the  principal  and  one-sixth  of 
the  income,  as  defined  by  the  case  stated. 
Judgment  afSrmed. 


RODGERS  et  al.  v.  CITY  OF  PHILADEL- 
PHIA. 
(Supreme  C3ourt  of  Pennsylvania.    May  17, 
1897.) 

WiDENiKG  Street— Cbanoiko  Gbadb— Sepabatb 
Procbedinos  fob  Damaobs. 
Widening  a  street  and  a  change  of  grade 
therein  two  years  thereafter,  not  completed  till 
after  report  of  jury  to  assess  damages  for  the 
widening,  are  separate  acts;  so  that  a  proceeding 
for  damages  for  the  one  is  not  a  bar  to  a  pro- 
ceeding for  the  other. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia coimty. 

Proceeding  by  Samuel  M.  Rodgers  and  an- 
other against  the  city  of  Philadelphia.  Judg- 
ment for  plaintlfrB.  Defendant  appeals.  Af- 
firmed. 

E.  Spencer  Miller,  Asst  City  Sol.,  and  John 
L.  Klnsey,  City  Sol.,  for  appellant  A.  T. 
Freedley,  for  appellees. 

FELL,  J.  The  proceeding  in  the  common 
pleas  was  an  appeal  by  the  plaintiffs  from  the 
award  of  a  Jury  appohited  hi  1890  to  assess 
the  damages  and  benefits  arising  from  the  wid- 
ening of  Kensington  avenue  from  30  to  70 
feet  It  was  a  i>art  of  the  plan  for  the  Im- 
provement of  the  avenue  that  a  new  bridge 
should  be  erected  over  Frankford  creek.  This 
bridge  was  to  take  the  place  of  a  covered 
bridge  which  spanned  the  creek,  and  was  to 
be  erected  at  the  same  elevation.  No  change 
of  grade  was  then  contemplated.  In  1892, 
after  the  proceedings  before  the  road  jury  had 
been  ended,  and  while  the  plaintiffs'  appeal 
was  awaiting  trial  In  the  common  pleas,  the 
grade  of  the  avenue  at  the  south  side  of  the 
bridge  was  changed.  The  Beit  Line  Railroad 
had  been  constructed  in  1S91,  and,  in  order 
to  avoid  crossing  it  at  grade,  Kenshigton  ave- 
nue, at  the  south  end  of  the  bridge,  was  ele- 
vated seven  feet.  A  Jury  of  view  was  ap- 
pointed In  1892  to  assess  the  damages  occa- 
sioned by  the  construction,  and  awards  were 
made  to  the  plaintiffs  and  others  whose  proper- 
ty had  been  injured.  The  plaintiffs'  land  tak- 
en In  1890  by  the  widening  of  the  street  was 
OB  the  North  side  of  Frankford  creek.  The 
land  injured  by  the  construction  of  the  abut- 
ment of  the  bridge  In  1892  was  on  the  south 
side  of  the  creek. 

If  the  proceedings  of  1890  and  those  of  1892 
related  to  different  and  distinct  proi)erties,  or 
if  they  related  to  the  same  property,  and  the 
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change  of  grade  for  which  damages  were  re- 
covered under  the  proceedings  of  1892  was  a 
separate  act  of  the  municipal  authority,  and 
done  so  long  after  the  opening  of  the  street 
that  the  damages  resulting  therefrom  could 
not  be  recovered  with  the  damages  for  the 
opening,  the  trial  was  free  from  error.  The 
pursuit  of  the  first  inquiry  involves  the  as- 
certainment of  facta  from  the  voluminous  rec- 
ord and  testimony,  and  it  is  unnecessary  to 
enter  upon  It,  as  the  answer  to  the  second  In- 
quh*y  brings  the  case  within  the  rule  stated 
It  Clark  V.  City  of  Philadelphia,  171  Pa.  St. 
31,  33  AtL  124.  The  claim  of  a  property  own- 
&:  for  the  opening  of  a  street  must  be  asserted 
as  an  entirety,  and,  if  any  part  of  it  be  omit- 
ted, be  is  estopped  from  afterwards  setting  it 
up.  He  must  submit  the  whole  claim,  and  no 
second  process  can  be  had  for  a  part  of  it. 
The  value  of  the  land  taken,  the  condition  of 
what  remains  as  affected  by  the  lines  of  the 
street,  and  the  elevation  or  depression  of  the 
natural  surface,  are  elements  in  the  calcula- 
tion, but  they  are  not  distinct  daims.  But 
claims  for  opening  and  for  grading  a  street 
may  be  enforced  at  diCFerent  times,  and  by  dif- 
ferent proceedings,  when  the  opening  and  the 
grading  are  distinct  municipal  acts,  and  are 
so  far  separated  in  time  that  the  damages  tor 
the  grading  cannot  be  recovered  with  those 
for  the  appropriation  of  the  land.  Pusey  v. 
City  of  Allegheny,  98  Pa.  St.  522;  Rlghter  v. 
City  of  Philadelphia,  161  Pa.  St  73,  28  Atl. 
1015;  Clark  v.  City  of  Philadelphia,  171  Pa. 
St  30,  33  Atl.  124.  The  proceeding  In  1890 
was  to  recover  damages  occasioned  by  the 
widening  of  the  street  at  the  then  established 
grade,  and  it  was  not  a  bar  to  the  proceeding 
in  1892,  which  was  founded  upon  a  distinct 
cause  of  action,  for  which  a  recovery  could 
not  have  been  had  In  the  first  proceeding,  as 
the  elevation  of  the  surface  of  the  street  was 
not  In  contemplation  until  after  the  report  of 
the  Jury  was  filed.  Nor  was  a  recovery  In  the 
later  proceeding  a  bar  to  the  further  prosecu- 
tion of  the  first  It  was  for  consequential 
damages  for  the  injury  done  by  the  change 
of  grade  of  a  street,  and  hi  this  proceeding 
there  could  have  been  no  recovery  for  the 
value  of  the  land  taken  two  years  before  by 
the  opening,  and  which  had  been  the  subject 
of  inquiry  and  ascertainment  by  another  Jury. 
The  Judgment  Is  affirmed. 


PHOENIX   BREWING    CO.   v.    RUMBAR- 

GER  et  al. 

(Supreme  Court  of  Pennsylvania.    May  17, 
1897.) 

Bo!n>s  —  iHDWfsrrT— ExT«x8ioi»  of  Tims  —  R»- 

UCASB  OV  SOBBTIBS— INTOXICATINO  LlQCORS— 

Bbakdino  Casks— Burdin  of  Paoor. 

1.  A  bwid  executed  to  a  brewing  company  by 
a  liquor  dealer,  to  secure  payment  for  liquors 
to  be  delivered  in  future,  provided  that  the  prin- 
cipal should  pay  the  acconnts  for  liquor  "as 
often  as  the  same  may  fall  due,  or  when  there- 
unto legally  required."    No  contract  was  there- 


after made  as  to  the  time  wtthb  wUch  pay- 
ments were  to  be  made,  but  liquors  were  pur- 
chased every  few  days,  and  paymi-nts  made  from 
time  to  time.  The  principal  thereafter,  of  his 
own  motion,  and  before  any  balance  had  been 
struck  between  the  parties,  sent  to  tlie  company 
two  judgment  notes  at  three  and  six  months  for 
a  balance  that  appeared  on  liis  books  to  be  dne, 
bat  the  receipt  of  the  notes  was  not  acknowledg- 
ed, and  they  wtfe  not  credited  on  the  hooka  of 
the  company,  but  at  the  end  of  three  montlis 
payment  of  the  whole  account  was  demanded, 
and,  at  the  request  of  the  principal,  the  com- 
pany waited  until  the  maturity  of  the  second 
note  before  entering  judgment  thereon.  There 
were  no  sales  after  the  notes  were  given,  hot, 
when  they  were  sent,  plaintiff  expected,  on  the 
prindpaTs  representations,  that  the  business 
would  continoe.  HtU,  that  since  an  allowance  of 
credit  was  contemplated  by  tiie  parties,  and  a 
six-months  credit  was  not  onusnal  or  unreason- 
able, there  was  no  such  change  in  the  oontiact 
or  extension  of  time  as  would  release  the  sure- 
ties. 

£  Act  April  14, 1863,  {  2,  requiring  the  brand- 
ing of  bairels  and  casks  in  which  liquors  are 
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sold,  and  the  giving  of  a  certificate  to  the  pur- 
chaser, does  not  prohibit  the  prosecution  of  the 
oftender's  business  when  its  provisions  are  not 
complied  with,  but  merely  provides  a  penalty 
for  failure  to  observe  them. 

3.  In  an  action  by  a  brewing  conpanr  en  i 
bond  given  by  a  liquor  dealer  for  liquors,  the  bur- 
den c2  proving  that  plaintifF  had  not  complied 
with  Act  April  14,  1863,  |  2,  requiring  the 
branding  of  barrels  and  casks  in  which  liq- 
uors are  sold,  and  the  giving  of  the  certificate 
to  the  purchaser,  is  on  defendant 

Appeal  from  conrt  of  commrai  pleas,  Clear- 
field county. 

Action  by  the  Phoenix  Brewing  Company 
against  W.  B.  Ruiiit>arg»  and  others.  Judg- 
m«it  for  plaintiff,  and  defendamta  appeaL 
AfiOrmed. 

A.  L.  Cole,  W.  O.  Pentz,  and  H.  A.  Moore, 
for  appellants.    Frank  Fielding,  for  appellee. 

FELL,  J.  The  facta  eatabllsbed  by  the  evi- 
dence furnish  no  ground  for  the  application 
of  the  theories  on  which  the  defense  was  baa- 
ed, even  if  it  were  conceded,  as  argued  by 
the  appdlants,  that  the  taking  of  a  note  pay- 
able at  a  future  day  for  an  existing  debt  im- 
plies prima  facie  an  agreement  to  wait  un- 
til the  note  matures,  and  discharges  the  par- 
ties secondarily  liable  for  the  payment  of 
the  debt  as  sureties  or  guarantors,— a  propo- 
sition by  no  means  In  accord  with  our  cases. 
See  Shaw  v.  Presbyterian  Church,  38  Pa.  St 
226;  Hutchinson  v.  WoodweU,  107  Pa.  St 
510;  Buck  V.  WUson,  113  Pa.  St  423,  6  AtL 
9T.  The  right  of  the  principal  to  postpone 
the  fulfillment  of  the  contract  Is  at  variance 
with  that  of  the  surety  to  demand  its  punc- 
ttukl  performance  or  to  perform  it  himself  and 
sue  for  indemnity;  and,  generally,  any  act  of 
the  creditw  which  prevents  the  surety  from 
insisting  on  the  fulfillment  of  the  contract  as 
originally  made,  or  which  entitled  the  princi- 
pal debtor  to  delay,  is  a  ground  of  defense 
in  an  action  against  the  surety.  But,  in  or- 
der to  exonerate  the  surety,  it  must  appear 
that  the  original  obligation  was  changed  by 
a  binding  agreement  and  the  new  contract 
must  be  such  as  would  be  a  valid  defense  by 
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tbe  principal  debtor  to  an  action  on  the  orlg- 
Inal  agreement.  Notes  to  Rees  t.  Berring- 
tm,  2  White  &  T.  head.  Cas.  Eq.  1906;  tJ.  S. 
▼.  Howell,  2  Am.  Lead.  Cas.  472,  Fed.  Oas. 
No.  15,405. 

The  bond  on  which  the  action  was  fonnded 
was  not  for  the  payment  of  any  amount  at  a 
fixed  time.  It  waa  in  the  nature  of  a  bond  of 
mdemnlty,  and  the  condition  waa  tliat  Rnm- 
bat^er,  the  principal  in  the  bond,  should  pay 
an  acconntB  for  beer  and  Uqnors  purchased 
by  him  of  tlie  plaintiff  in  pursuance  of  a 
contract  made,  and  a  course  of  dealing  estab- 
lished, "when  and  as  often  as  the  same  may 
f&ll  due,  or  wlien  thereunto  legally  required." 
Nothing  was  due  when  the  bond  was  giren. 
It  bad  reference  to  future  dealings  only,  and 
Its  dellTery  was  a  condition  precedent  to  the 
opening  of  the  account.  No  contract  as  to 
the  time  within  which  payments  were  to  tte 
made  waa  afterwards  entered  Into,  and  none 
can  be  Implied  from  the  course  of  dealing 
between  the  parties.  Beer  was  purchased 
every  few  days,  and  payments  on  account 
appear  to  have  been  made  from  time  to  time 
and  without  any  fixed  rule.  "Hie  balance  due 
steadily  increased,  and  at  the  ea&  of  14 
months  it  amounted  to  $1,700.  Without  an 
agreement  between  the  parties  as  to  the 
amount  due  on  the  open  account,  Rumbarger, 
without  any  request  and  wholly  of  his  own 
motion,  sent  two  Judgment  notes,  one  at  three 
and  one  at  six  months,  to  the  plaintiff,  for 
the  balance  that  appeared  from  his  books  to 
be  due.  Tlie  receipt  of  these  notes  was  not 
acknowledged  by  the  plaintiff,  they  were  not 
(Tedite<I  on  Its  books,  and  at  the  end  of  three 
months  payment  of  the  whole  account  was 
demanded;  but,  at  the  request  of  Rumbarger, 
the  plaintiff  waited  until  the  maturity  of  the 
second  note,  when  judgment  was  entered  on 
it  and  execntion  issued.  As  the  bond  was 
given  to  cover  the  amount  of  sales  which 
might  be  made  for  an  indefinite  i>erlod  in  a 
continuing  business,  it  must  be  presumed,  in 
the  absence  of  any  stipulation  on  the  subject, 
tiiat  It  was  contemplated  by  all  the  parties 
that  there  would  be  an  allowance  of  the  usual 
credits.  But  It  Is  unnecessary  to  resort  to 
presumptions,  as  by  the  terms  of  the  bond 
there  could  be  no  default,  except  by  the  fail- 
ure of  the  principal  to  pay  when  due,  ac- 
cording to  an  express  or  implied  agreement 
between  him  and  the  plaintiff.  The  allow- 
ance of  credits  usual  under  the  custom  of  the 
business  would  not  have  varied  the  contract, 
and,  in  the  absence  of  all  testimony  on  the 
subject,  the  court  could  not  assume  that  the 
aUowance  of  three  or  six  months  was  un- 
nsual  or  unreasonable.  The  notes  were  not 
Idven  or  accepted  for  a  balance  ascertained 
after  all  business  arrangements  between  the 
parties  bad  ended,  which  was  then  due  and 
demandable.  It  is  true  that  there  were  no 
sales  after  the  dates  of  the  notes,  but  when 
th^  were  sent  It  was  the  expectation  of  the 
plaintiff,  baaed  on  the  representations  of 
BniDbarger,  that  the  business  would  oontin- 


ne.  It  cannot,  therefore,  be  said  that  tiiere 
was  a  satisfaction  or  merger  of  the  original 
debt,  or  a  giving  of  time  to  the  principal 
debtor,  which  varied  the  contract  and  exon- 
erated the  sureties.  The  objection  that  there 
was  no  affirmative  proof  by  the  plaintiff  that 
It  had  complied  with  the  second  section  of 
the  act  of  April  14,  1863,  requiring  the  brand- 
ing of  barrels  and  casks  in  which  liquors  are 
sold,  and  the  giving  of  a  certificate  to  the 
purchaser,  is  without  force.  The  act  does 
not  prohibit  the  prosecution  of  the  business 
when  Its  provisions  are  not  complied  with, 
but  provides  a  separate  penalty  for  a  failure 
to  observe  them.  The  burden  of  proof,  if  any 
defense  could  have  been  based  on  the  act, 
was  with  the  defendants.  Horan  v.  Wdler, 
41  Pa.  St  470.    The  Judgment  Is  affirmed. 


FLANAGAN  v.  PHILADELPHIA,  W.  & 

B.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  17, 

1897.) 

I.VJTJRT  TO  PaBSEMOBB— Al.I0HTi:«0  TROM  WhONO 

Sins  or  Train— CoitTRiBOTORr  Nbolioince. 
No  recovery  can  be  had  fbr  injuries  to  a 
passenger  who  was  familiar  with  defendant's 
depot  grounds,  and  knew  that  there  was  an  over- 
head passageway  across  the  tracks,  and  that  a 
safe  platform  had  been  provided  on  the  side  next 
to  the  depot,  where  he  alighted  from  the  other 
side  of  the  train,  and,  without  stopping  to  look 
or  listen,  started  across  the  traclu,  towards  a 
point  opposite  the  depot,  and  waa  struck  by  a 
train  on  another  track. 

Appeal  from  court  of  common  pleas,  Phil- 
adelpliia  county. 

Action  by  John  J.  Flanagan  against  the 
Philadelphia,  Wilmington  &  Baltimore  Rail- 
road Company  for  damages  for  personal  in- 
juries. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

A.  8.  L.  Shields,  for  appeUant  Bdwln 
Jaqqett  Sellers  and  David  W.  Sellers,  for 
appellee. 

FELL,  J.  The  reciprocal  duties  of  rail- 
road companies  and  of  passengers  alighting 
from  or  getting  on  cars  at  stations  or  sfnp- 
ping  places  have  been  very  clearly  defined  in 
the  decisions.  It  is  the  duty  of  the  railroad 
company  to  provide  a  safe  and  convenient 
means  of  passage  to  and  from  its  passenger 
cars,  and  it  is  the  duty  of  a  passenger  to 
comply  with  the  company's  reasonable  rules 
and  regulations  for  entering  and  leaving 
the  cars  by  using  the  way  provided.  Knowl- 
edge by  a  passenger  that  a  safe  and  con- 
venient platform  has  been  provided  is  notice 
to  him  of  a  rule  that  passengers  should  get 
off  and  on  the  cars  at  that  place.  Railroad 
Co.  V.  Zebe,  37  Pa.  St.  420;  Drake  v.  Rail- 
road Co.,  137  Pa.  St.  3S2,  20  Atl.  904.  In  the 
opinion  In  the  case  first  cited,  it  was  said  by 
Thompson,  J,:  "If  a  safe  platform  or  oth- 
er equally  safe  means  be  provided  for  exit, 
it  is  as  much  the  duty  of  a  passenger  ta 
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leave  by  It  as  It  Is  for  him  to  remain  Inside 
the  cars  when  running.  The  existence  of 
snch  means  of  exit  Indicates  as  distinctly 
their  purpose,  and  that  It  Is  a  regulation  of 
the  carriers  that  tbey  be  so  used,  as  do  the 
cars  that  their  purpose  Is  to  carry  passen- 
gers Inside,  Instead  of  on  the  top.  It  Is  as 
much  negligence  of  the  passenger  to  disre- 
gard the  proper  use  of  one  as  of  the  other." 
In  Drake  v.  Railroad  Co.,  supra,  the  plaln- 
tur  was  acquainted  with  the  locality,  and 
knew  that  there  was  no  platform  or  place 
provided  for  passengers  to  alight  on  the  side 
«n  which  he  got  off,  and  that  a  safe  and 
convenient  platform  had  been  constructed 
on  the  other  side  of  the  track;  and  it  was 
said  by  our  Brother  McCollum  that  this 
knowledge  was  notice  of  a  rule  of  the  com- 
pany, with  which  the  plaintiff  was  bound 
to  comply. 

It  is  true  that  the  duty  of  a  person  about 
to  cross  a  railroad  track  to  stop,  look,  and 
listen  for  an  approaching  train  is  not  al- 
ways applicable  to  a  passenger  at  a  station 
going  to  or  from  his  train.  The  obligation 
upon  him  may  be  totally  different  from  that 
of  a  person  at  a  public  crossing.  Railroad 
Co.  V.  White,  88  Pa.  St.  32T;  Kohler  v.  Rail- 
road Co.,  135  Pa.  St.  S46,  19  AtL  1049.  If 
the  way  provided  is  across  a  track,  he  may 
rely  upon  the  performance  by  the  company 
of  the  duty  to  keep  the  track  clear  while  pas- 
sengers are  In  the  act  of  passing  between 
the  train  and  the  station.  But  this  is  when 
a  way  is  provided,  and  the  passenger  is  Im- 
pliedly Invited  to  take  It  If  a  passenger 
disregards  the  rules  of  the  company  by  pass- 
ing to  or  from  the  cars  on  the  opposite  side 
from  the  station  or  platform  provided,  he 
does  so  at  his  peril.  At  the  station  where 
the  plaintiff  was  injured,  there  were  five 
tracks.  An  elevated  platform  extended 
along  the  side  of  the  track  nearest  the  sta- 
tion, and  from  this  platform  steps  led  to  two 
overhead  crossings,  one  north  and  one  south 
of  the  station.  The  space  between  the 
tracks  had  been  planked,  for  the  convenience 
<^  the  em];doy6s  of  the  road  and  of  passen- 
gers who  might  want  to  reach  the  fifth  track, 
which  at  this  point  branched  from  the  main 
line.  The  plaintiff,  who  was  familiar  with 
the  locality,  came  to  the  station  on  a  train 
which  ran  on  the  second  track,  alighted  from 
the  train  on  the  side  away  from  the  8tatl<m 
and  platform,  with  the  Intention  of  walk- 
ing across  the  third,  fourth,  and  fifth  tracks. 
In  order  to  reach  by  a  shorter  route  the 
works  at  which  he  was  employed.  The 
morning  was  dark  and  stormy,  and,  as  he 
stepped  upon  the  third  track,  he  was  struck 
by  a  car  which  was  running  at  the  rate 
of  6  or  8  miles  an  hour,  and  which  could 
have  been  seen  by  him  when  it  was  at  least 
00  feet  distant.  He  was  struck  almost  Im- 
mediately after  alighting  from  the  train. 
He  testified:  "It  was  a  kind  of  a  misty, 
dark  morning,  raining;  and,  as  I  got  off 
the  train,  the  rain  was  In  my  face  as  I  got 


off,  and  all  I  done  was  to  battmi  my  coat." 
"As  soon  as  I  got  off,  I  was  hit  *  *  *  I 
Just  stepped  off  the  train.  I  buttoned  my 
coat  and  got  hit"  He  said,  in  answer  to  the 
question,  "Did  you  look  both  ways  when 
you  got  off?"  "Yes,  sir,  cwtalnly;  I  looked 
where  I  was  going."  He  could  have  seen 
the  car,  which  was  moving  towards  him  at 
a  very  moderate  rate  of  speed,  when  it  waa 
fully  00  feet  away;  and,  as  he  walked  less 
than  10  feet  the  car  must  have  been  within 
20  or  30  feet  when  he  started,  and  almoet 
upon  him  when  he  stepped  in  front  of  it 
If  the  plaintiff  looked,  he  must  have  seen  the 
car;  and,  if  he  then  went  on  without  re- 
gard to  the  danger,  he  is  in  no  better  posi- 
tion than  if  he  had  exercised  no  caution 
whatever.  Carroll  v.  Railroad  Co.,  12  Wkly. 
Notes  Cas.  318:  Blight  v.  Railroad  Co.,  143 
Pa.  St  10,  21  AtL  095.  The  d^endant  is 
not  therefore  answerable  unless  the  plain- 
tiff was,  under  the  circumstances,  relieved 
of  the  obligation  to  stop,  look,  and  listen. 
He  had  a  safe  way  to  alight  from  the  train 
on  the  station  side  of  the  track.  Here  he 
could  have  waited  nntll  the  car  bad  passed, 
or,  by  the  use  of  one  of  the  overhead  cross- 
ings, he  could  have  avoided  altogether  the 
danger  of  crossing  the  tracks.  He  waa  not 
Invited  to  get  off  where  he  did,  and  be  was 
under  no  imperious  necessity  to  do  so.  The 
invitation  was  to  alight  on  the  other  aide, 
and,  in  disregarding  it,  he  violated  a  rea- 
sonable rule,  which  it  was  his  duty  to  ob- 
serve.   The  Judgement  is  affirmed. 


KBE5NAN  v.  WATERS  et  al. 

(Supreme  Court  of  Pennsylvania.     Hay  17, 
1897.) 

In/drt  to  Emploti — Da;ioibovs  Macbineht. 

Absence  of  guard  raili  on  an  ironing  nu- 
chine,  to  prevent  the  hands  of  the  operator  get- 
ting between  the  rollers,  does  not  make  the  em- 
ployer liable,  the  mwchine  being  of  a  kind  ia 
general  use,  and  which  cannot  be  operated  with 
guard  rails  attached,  and  no  safer  machine  be- 
ing shown  to  be  in  general  use,  though  other 
machines  with  guard-rail  attadiment  which  can 
be  operated  with  less  risk  of  accident  are  in  vae. 

Aiq;>eal  from  court  of  common  pleas,  Phila- 
delphia cotmty. 

Action  by  Sarah  Keenan  agahist  O.  Waters 
and  another,  trading  as  O.  Waters  &  Soa 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

C.  Percy  Willcox  and  Joseph  HQl  Brinton. 
for  appellant    Henry  C.  Terry,  for  appellees. 

FEIiL,  J.  This  case  belongs  to  an  Increa-v 
Ing  class  in  which  the  attempt  la  practically 
to  hold  employers  liable  as  Insurers  of  the 
safety  of  their  employes.  The  plalntlfC  was 
employed  to  work  in  a  laundry  connected  with 
an  hotel,  and,  while  engaged  in  operating  a 
machine  used  for  drying  and  ironing  clothes, 
her  hand  was  caught  between  the  rollers  and 
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injured.  The  general  grounds  of  negligence 
alleged  'vrere  the  failure  to  provide  a  reason- 
ably safe  machine,  and  the  failure  to  Inform 
the  plalntifC  of  the  danger  Incident  to  the  op- 
eration of  the  machine  by  which  she  was  in- 
jured. It  is  claimed  that  the  machine  was 
defective  and  dangerous  because  of  the  ab- 
sence of  a  guard  rail  to  iirevent  the  hands  of 
the  operator  from  getting  between  the  rollers. 
It  api»eared  from  the  testimony  that  the  ma- 
chine was  in  perfect  worldog  condition,  and 
was  of  a  Idnd  that  was  in  general  use;  that 
goard  rails  were  not  used  on  machines  con- 
structed as  this  was;  and  that  such  machines 
could  not  be  operated  with  guard  rails  attach- 
ed. Proof  that  other  Ironing  machines  dif- 
ferently constructed,  and  fnnilshed  with  guard 
rails,  were  in  use,  and  that  their  operation 
might  be  attended  with  less  risic  of  accident, 
imposed  no  liability  on  the  defendants.  It 
was  not  shown  that  the  machine  in  qu^on 
was  not  in  general  use,  nor  that  guard  rails 
had  been  or  could  be  used  on  such  a  machine, 
nor  that  any  safer  machine  was  in  general  use. 
In  order  to  save  himself  from  liability  for  ac- 
cidents to  his  employes,  an  employer  Is  not 
bound  to  provide  the  safest  machinery  or  the 
newest  or  most  approved  appliances.  "If  the 
machinery  be  ol  an  ordinary  character,  and 
such  as  can  with  reasonable  care  be  used  with- 
out danger  to  the  employ^,  it  is  all  that  can  be 
required  of  the  employer;  this  is  the  limit  of 
his  responsibiUty  and  the  sum  total  of  his 
duty."  Payne  t.  Reese,  100  Pa.  St.  301.  Gen- 
erally machinery  In  operation  is  dangerous, 
and  the  test  of  the  liaUUty  of  the  employer  is 
not  wheQier  the  employs  has  been  exposed  to 
danger,  but  whether  he  has  been  so  exposed 
through  neglect  to  provide  reasonably  safe 
machinery,  and  the  test  of  reasonable  safety 
is  ordinary  use.  Ford  v.  Anderson,  139  Pa. 
St  Ml,  a.  AtL  18;  Kehler  v.  Schwenk,  144  Pa. 
St  348,  22  Aa  010.  In  Titus  v.  Raih^d  Co., 
136  Pa.  St  618,  20  AtL  517,  it  was  said  by 
our  Brother  Mltch^:  "All  the  cases  agree  that 
the  master  is  not  hound  to  use  the  newest  and 
best  appliances.  He  performed  his  duty  when 
be  furnished  those  of  ordinary  character  and 
Teasonable  safety,  and  the  former  is  the  test 
of  the  latt»;  for.  In  regard  to  the  style  of 
the  implonent  or  nature  of  the  mode  of  per- 
formance of  any  work,  'reasonable  care'  means 
according  to  the  usages,  habits,  and  ordinary 
rislcs  of  the  business."  If  any  duty  rested  on 
the  defendants  to  instruct  the  plaintltT  in  the 
use  of  the  machine,  it  was  fully  discharged. 
She  was  not  of  immature  age  or  without  expe- 
rience in  the  use  of  laundry  machinery.  She 
was  24  years  old,  and  had  been  employed  in 
a  laundry  for  2  years,  and  had  worked  for 
several  weeks  at  an  Ironing  machine.  At  the 
time  of  her  onployment  she  told  the  defend- 
ants what  Imowledge  and  experience  she  had, 
and  they  might  well  have  assumed  that  she 
needed  no  instruction.  The  engineer  in  charge 
of  the  machine  before  starting  It  questioned 
tier  to  see  whether  she  was  familiar  with  the 
nte  of  this  machine,  and  stood  by  and  watch- 


ed her  operate  it  until  he  was  satisfied  that 
her  statement  as  to  her  knowledge  and  experi- 
ence was  correct,  and  that  she  was  a  skilled 
laundress.  More  than  this  could  not  be  re- 
quired. There  was  an  entire  failure  to  es- 
tablish any  ground  of  negligence  on  which  a 
recovery  could  be  sustained,  and  the  direction 
to  the  Jury  to  find  for  the  defendants  was 
properly  given.     The  Judgment  is  aifirmed. 


BRADY  et  aL  v.  ELIOT  et  ai. 
(Bnpreme  Court  of  Pennsylvania.     May  17, 
1897.) 
Contract— Estoppel. 
Voluntary  payments  by  some  of  those  sign- 
ing an  agreement  by  stockholders  in  a  corpora- 
tion to  pay  to  the  assignee  thereof,  for  purpose 
of  paying  its  debts,  a  sum  proportionate  to  their 
several  Interests  in  it,    "whenever  the  solvent 
members    •    *    •    shall  sign  this  stipulation," 
does  not  estop  them  to  deny  the  binding  force  of 
the  agreement,  it  not  luviug  been  signed  by  all 
the  solvent  members,  and  the  payments  having 
been  in  anticipation  of  its  becoming  binding,  or 
in  discharge  of  their  liability  under  the  act  of 
incorporation. 

Appeal  from  court  of  common  ideas,  Erie 
county. 

Suit  by  John  O.  Brady,  assignee  for  the 
benefit  of  creditors  of  the  German  Savings 
Institution  of  Erie,  a  corporation,  and  Sam- 
uel O.  Haiple  and  another,  for  themselves 
and  aU  others  having  debts  against  said 
corporation,  against  Jotm  Eiliot  and  others, 
stockholders  and  members  of  said  corpora- 
tion, on  an  agreement  Decree  for  defend- 
ants.     Plaintiffs  appeal.    Affirmed. 

The  agreement  signed  by  certain  of  defend- 
ants is  as  follows:  "We,  the  undersigned, 
for  value  received,  hereby  severally  agree 
and  bind  jjurselves  to  pay  to  John  0.  Brady, 
assignee  of  German  Savings  Institution,  of 
Erie,  for  the  purposes  of  paying  the  debts  of 
said  institution,  a  sum  of  money  proportion- 
ate to  the  interests  we  severally  have  In  said 
institution,  whenever  the  solvent  members 
of  said  association  shall  sign  this  stipulation; 
onr  respective  interests  therein,  or  shares  of 
stock  set  opposite  our  respective  names;  a 
part  of  this  stipulation  being  that  John  ESiot 
shall  mpaj  to  said  institution  the  amount 
paid  to  him  for  his  interest  therein,  with  in- 
terest on  same." 

Fish  &  Crosby,  for  appellants.  B.  L.  Whit- 
telsey  and  Theo.  A.  Lamb,  for  appellees  John 
Eliot  and  John  W.  Ryan's  estate.  S.  A.  Dav- 
enport and  J.  M.  Sherwin,  for  appellees 
Lloyd  O.  Reed  and  John  Oensbelmer. 

FELL,  J.  Unless  shown  to  be  erroneous, 
the  finding  that  not  all  the  solvent  stock- 
holders had  signed  the  agreement  of  August 
29,  1885,  is  conclusive  of  the  plaintiffs'  right 
to  recover.  The  claim  was  based  wholly  up- 
on this  agreement,  which  was  not  binding 
unless  signed  by  all  the  solvent  Bto<^holders. 
The  condition  was  a  valid  one,  and,  unless 
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It  was  compiled  with,  no  one  waa  twnnd. 
We  see  no  reason  to  doubt  the  correctness  of 
tiie  finding  of  tbe  learned  Judge  that  two  of 
the  stockholders  who  did  not  sign  were  sol- 
vent The  contention  that  Yamum  was  not 
A  8toclih<dder  cannot  be  sustained.  Trae,  he 
had  not  paid  for  his  stocic,  and  it  may  be  that 
as  between  him  and  the  transferror  the 
equitable  ownership  was  In  the  latter,  bat  the 
transfer  had  been  made  with  his  knowledge 
and  consent  six  years  before.  He  considered 
himself  a  stockholder,  and  was  so  considered 
by  all  parties  in  Interest,  and  at  the  time  of 
the  assignment  for  the  benefit  of  creditors 
he  was  acting  as  secretary  of  the  company 
and  as  a  member  of  the  board  of  directors. 
It  is,  however,  unimportant  whether  he  was 
a  stockholder  or  not,  as  the  failure  to  pro- 
cure tbe  signature  of  Catharine  Stevenson 
to  the  agreement  was  fatal.  The  allegation 
that  the  parties  agreed  at  ttie  time  as  to 
which  of  the  stockholders  were  solvent,  and 
thus  absolved  the  assignee  from  the  duty  of 
further  Inquiry,  Is  not  sustained  by  the  erl- 
denee.  There  was  a  general  conversation 
among  some  of  those  who  signed  In  relation 
to  the  solvency  of  the  stockiiolders,  but  there 
was  no  express  agreement,  and  nothing  was 
said  from  which  an  agreement  on  the  subject 
can  be  Implied.  Nor  was  there  any  ground 
of  estoppel  Voluntary  payments  made  by 
some  of  those  who  signed  the  agreement  in 
anticipation  of  its  becoming  binding,  or  in 
discharge  of  their  liability  under  the  act  of 
incorporation,  do  not  estop  them  from  now 
asserting  that  the  agreement  has  no  binding 
force.  No  one  was  misled  to  his  Injury,  or 
Induced  to  change  his  position,  or  to  waive 
any  right  or  remedy.  The  decree  Is  affirmed 
at  the  cost  of  the  appellant 


TILIilNGHAST  v.  BOOTHBY. 
^Supreme  Cenit  of  iUtode  Island.    April  80, 
1897.) 
CoxTRAom  nt  REsnuiMT  of  Tbadk— Vaudrt. 
There  Is  no  manifest  nmeaaonahleneas  in  a 
contract  whereby  one  agreed  that  be  would  not, 
after  the  termination  of  hia  employment  with 
plaintiff,  be  concerned  in  the  practice  of  dentist- 
ry in  t&e  county  of  such  employment,  which  an- 
tborices  a  oomrt  to  declare  it  invalid. 

Bill  by  Warren  H.  TiUlnghast  against  Wil- 
liam M.  Boothby.  Heard  on  demurrer  to  the 
bill.    Overruled. 

Cooke  ft  Angell,  for  complainant  Joseph 
Ocfleld,  St.,  for  respondent 

PER  CURIAM.  This  bill  seeks  to  restrain 
tbe  defendant  from  violating  the  terms  of  his 
agreement,  by  which  he  was  employed  to 
work  for  the  complainant  as  a  dentist,  with  a 
stipulation  that  be  would  not,  after  the  termi- 
nation of  the  contract  "either  directly  or  In- 
directly, carry  on,  or  be  employed  or  con- 
cerned in,  the  practice  of  dentistry  in  the 
county  ot  Providence,  Rhode  Island."     Ttie 


gKMind  urged  upon  demurrer  to  the  bill  is 
that  the  restrictions  are  unreasonable.  It 
was  decided  In  French  v.  Paiker,  1«  R.  I. 
219,  14  AtL  870,  that  such  a  contract  was 
valid,  though  nnlimited  as  to  time;  and  la 
HerreshofF  v.  Boutlneau,  17  R.  I.  3,  18  AtL 
712,  and  In  Manufacturing  Co.  v.  Oarst,  18 
It.  I.  484,  28  AU.  973,  that  the  reasonableness 
of  a  restriction  in  a  contract  Is  tbe  test  of 
its  validity.  There  Is  no  manifest  unreason- 
ableness in  the  contract  before  us,  and  hence 
there  Is  no  ground  apparent  In  tbe  bill  upon 
whidi  we  can  declare  it  to  be  Invalid.  Tbe 
demurrer  Is  overruled. 


DT7B0IS,  Attoiney  General,  v.  SHBRBT. 

(Supreme  Court  ot  Rhode  Island.    April  20, 

1897.) 

HlQHWATS— ABAITDONIfBKT— VAUDtTT. 

Where  a  highway  is  laid  out  wholly  over 
the  land  of  one  who  owns  the  land  abutting  on 
the  north,  the  abutting  owners  on  the  south  are 
not  interested  in  the  highway,  within  Pub.  St 
c.  64,  §S  4-8  (relating  to  the  taking  of  hind  for 
a  highway,  and,  under  section  28,  applying  equal- 
ly to  the  abandonment  of  a  highway),  which  pro- 
vide that  the  committee  shall  agree,  or  attempt 
to  agree,  as  to  damages  with  the  owners  of  the 
land  over  which  the  Mghway  to  be  abandoned 
is  laid  out,  and  that  the  town  ootmcii  riiall  notify 
ail  persona  interested  in  said  land  to  appear  and 
be  beard. 

Bill  by  Edward  C.  Dubois,  attorney  gener- 
al, against  Louis  Sherry,  to  whhA  reapond- 
ettt  deninrs.    Demurrer  sustained. 

Clarence  A.  Aldrtch  and  F.  C.  Olney,  for 
plaintiff.     Albert  B.  Grafts,  for  defendant 

HATTBBON,  0.  J.  This  Is  a  bill  by  the 
attorney  general,  on  the  relation  of  certain 
persons,  to  enjoin  the  respondent  from  ob- 
structing and  maintaining  an  obstruction  up- 
on the  highway,  and  to  compel  the  renwval  of 
an  obstruction  already  erected.  It  sets  forth 
the  laying  otit  of  tlie  highway,  its  use  by  the 
public  during  tbe  summer  season  In  going 
from  the  Boston  Neck  road  to  tlie  bathing 
lieach  at  Narragansett  pier,  from  its  layoot 
until  July  18,  1806;  its  obstruction  at  that 
date  by  the  re^Mudent  by  the  erection  of  a 
plank  walk  across  It;  the  threat  of  the  re- 
spondent to  BtlU  further  obstruct  it  by  the- 
erection  of  a  building  upon  It  by  which  tbe 
public  and  the  relators  will  be  wtwlly  depriv- 
ed of  Its  use;  the  request  of  the  relators 
and  others  to  the  respondent  to  remove  the 
obstruction,  and  not  to  erect  ano^er  obstruc- 
tion, and  his  refusal  to  oomply  with  tbe  re- 
quest on  the  ground,  as  alleged  by  him,  that 
the  highway  has  t>een  abandoned  by  certain 
proceedings  of  the  district  council  of  the  dis- 
trict of  Narragansett,  and  is,  therefore,  pri- 
vate property.  The  bill  avers  that  the  pro- 
ceedings of  the  district  council  relating  to 
the  abandonment  of  the  highway,  copies  of 
which  and  of  the  plat  acctHnpanyIng  them  are 
annexed  to  and  made  a  part  of  the  bill,  were 
illegal  and  toM,  because  the  committee  ap 
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pointed  by  ttie  district  oonncU  did  not  acree, 
or  attonpt  to  agree,  with  the  oTraers  of  tlie 
land  abnttlDg  on  the  sontherly  side  of  tlie 
highway,  for  the  danuiKes  snatained  by  them 
Iiy  reaaon  of  the  abandonment,  and  tiecanae 
the  district  oonncll  did  not,  either  after  the 
filing  of  the  report  of  the  committee  or  at 
any  other  time,  give  notice  to  eucb  owners 
of  the  pendency  of  tlie  proceedings,  or  to  ap- 
pear and  be  heard  on  the  reception  of  the 
report  The  respondent  has  demurred  to  the 
bill 

The  principal  question  raised  by  the  de- 
murrer, and  the  only  one  which  it  is  necea- 
tary  to  consider,  la  whetlier  the  proceedings 
of  the  district  council  in  the  abandonment 
of  the  lilghway  were  Invalid  because  of  the 
omission  of  the  committee  appointed  by  the 
council  to  agree,  or  attempt  to  agree,  with 
the  owners  of  tlw  land  abutting  on  the  soatb- 
erly  side  of  the  highway  abandoned,  for  the 
damages  sostained  by  them,  if  any,  by  the 
abandonment,  and  the  omission  of  die  dis- 
trict conadl  to  give  notice  to  such  owners 
of  the  filing  of  the  report  of  the  committee, 
that  they  might  be  heard  thereon.  The  plat 
accompanying  the  report  of  the  committee 
ihows  that  the  respondent  was  the  owner  of 
•B  the  land  over  which  the  highway  was 
laid,  and  of  all  the  land  abutting  on  the 
highway  on  the  north.  The  respondent  be- 
ing the  owner  of  all  the  land  over  which  the 
highway  was  laid,  the  owners  of  land  abut- 
ting on  the  highway  on  the  south  had  no  in- 
terest in  it.  Healey  v.  Babbitt,  14  R.  I.  533. 
Pnh.  Laws,  R.  L  c.  710,  I  3,  of  March  22, 
1888,  confers  on  the  district  coancll  of  the 
district  of  Narragansett  the  powers  within 
the  district  possessed  by  the  town  councils  of 
the  several  towns  in  their  respective  towns. 
Pab.  St.  S.  I.  c.  M,  (  28,  authorizes  the 
abandonment  of  highways  by  town  councils, 
and  provides  that  in  such  at>andoDment  like 
proceedings  shall  be  had  in  all  reqtects,  so 
far  as  applicable,  as  are  provided  in  that 
dtapter  in  case  of  the  taking  of  land  for  a 
hli^way,  and  the  ascertainment  of  damages 
to  tlie  owners  of  land  taken.  The  proceed- 
ings for  the  taking  (rf  land  for  a  highway, 
and  ascertaining  the  damages  to  the  owners 
of  land  taken,  are  i>rescrlbed  by  sections  2 
to  8,  indusive,  of  the  diapter.  By  section  4, 
the  committee  appointed  by  the  council  is  re- 
qniied  to  agree,  or  to  attempt  to  agree,  with 
the  owners  of  the  land  over  which  the  hi^- 
way  is  laid  cot,  tor  the  damage  they  shall 
SQstaln,  and,  in  case  they  cannot  agree,  the 
cooncil  is  required  to  value  and  appraise  the 
damage,  if  any.  Section  5  provides  ttiat,  aft- 
er having  laid  out  the  hi^way,  the  commit- 
tee shall  cause  a  plat  of  it  to  be  made,  which, 
together  with  the  report  of  their  doings  in 
writing,  by  them  signed,  diall  be  presented 
to  tlie  eooncU.  Section  0  farther  provides 
that  CO  toe  presentation  at  the  plat  and  re- 
port the  oonncU  ahall  cause  notice  to  be  griv- 
cn  to  all  persons  interested  in  the  land  over 
wUdi  the  liighway  is  laid  to  appear,  if  they 


shall  see  fit,  and  be  heard  for  and  against 
receiving  the  report  No  provision  is  made  for 
ascertaining  the  damages  sustained  by  any 
person  or  persons,  or  for  notice  on  the  report 
of  the  committee  to  any  person  or  persons,  ex- 
cept such  as  are  owners  of  or  Interested  in  tSa» 
land  over  which  the  highway  Is  laid  out  In- 
asmuch, therefore,  as  the  highway  was  laid 
out  wholly  on  the  land  of  the  respondent,  on 
whose  application  the  abandonment  was  de- 
creed, and  to  whom,  therefore,  no  notice  was 
necessary,  and  inasmuch  as  the  owners  of  the 
land  abutting  cm  the  southerly  side  of  the  high- 
way had  no  ownership  or  Interest  in  the  land 
covered  by  the  highway,  we  are  of  the  opinion 
that  the  committee  were  not  required  to 
agree,  or  to  attempt  to  agree,  with  tbem  re- 
specting the  damages  sustained  by  them,  if 
any,  in  the  abandonment  of  the  highway,  and 
that  the  council  were  not  required  to  give 
I  them  notice  of  the  filing  of  the  report  of  the 
committee.    The  demurrer  Is  sustained. 


LUBRANO   V.    IMPBHIIAL   CX)tJNOIIi    OF 

THE  ORDER  OF  UNITIOD  FRIEiNDS. 

(Sapreme  Court  of  Rhode  laland.    April  17, 

1897.) 

Sbrviob  or  PaooEta— FoHBioN  iNtuKAKca 

COKPOBATIOilB. 

Where  a  forrign  insurance  company,  served 
by  leaving  a  copy  of  the  writ  with  the  insurance 
commissiooer,  does  not  appear,  and  the  record 
afiSTmatively  shows  that  defendant  has  not  ap- 
pointed such  commissioner  its  attorney  to  accept 
service,  as  required  by  Gen.  Laws,  c.  182,  |  3, 
to  enable  it  to  legally  transact  business  in  the 
state,  the  suit  must  be  dismissed  for  want  of 
service. 

Action  by  Michael  Lubrano  against  the  Im- 
perial Oonncll  of  the  Order  of  United  Friends 
to  recover  on  a  contract  of  insurance.  The 
case  was  dismissed  by  the  common  pleas  di- 
vision for  want  of  service,  and  plaintiff  peti- 
tions for  new  trlaL     Petition  denied. 

Willard  B.  Tanner,  for  plaintiff. 

TILXilNGHAST,  J.  This  case  is  before  us 
on  the  plaintiff's  petition  for  a  new  trial.  It 
was  brought  in  the  common  pleas  division, 
was  not  answered  by  the  defendant  and  was 
dismissed  by  the  court  for  lack  of  sei^ice. 
The  record  shows  that  the  defendant  is  a  cor- 
poration of  the  so-called  "fraternal  class,"  in- 
corporated in  the  state  of  New  York;  that 
It  Is  doing  business  in  this  state;  that  the 
plalntlfr  was  a  mnnber  of  a  subordinate 
lodge,  organized  under  said  corporation,  in 
the  city  of  Providence;  and  that  this  action 
is  brought  upon  a  liability  incurred  by  said 
defendant  The  writ  in  the  case  was  served 
by  leaving  an  attested  copy  thereof  with  the 
insurance  commissioner  of  this  state.  The 
record  shows,  however,  that  he  had  not  been 
appointed  by  the  defendant  as  its  attorney  to 
accept  service,  under  Oen.  Laws  R.  I.  c.  182, 
I  3,  which  is  as  follows:  "No  insurance  com- 
pany not  Incorporated  under  the  authority  of 
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this  state  shall  directly  or  Indirectly  Issue 
policies,  take  risks,  or  transact  business  in 
tills  state,  until  it  shall  have  first  appointed 
In  writing  the  Insurance  commissioner  of  this 
state  to  be  the  true  and  lawful  attorney  of 
such  company  in  and  for  this  state,  upon 
whom  all  lawful  process  in  any  action  or 
proceeding  against  the  company  may  be 
served,  with  the  same  effect  as  if  the  com- 
pany existed  in  this  state.  Said  power  of 
attorney  shall  stipulate  and  agree  on  the  part 
of  the  company  that  any  lawful  process 
against  the  company  which  Is  served  on  said 
attorney  shall  be  of  the  same  legal  force  and 
validity  as  If  served  on  the  company,  and 
that  the  authority  shall  continue  in  force  so 
long  as  any  liability  remains  outstanding 
against  the  company  in  this  state.  A  certifi- 
cate of  such  appointment,  duly  certified  and 
authenticated,  shall  be  filed  in  the  office  of 
the  insurance  commissioner,  and  copies  certi- 
fied by  him  shall  be  received  in  evidence  In 
all  the  coiurts  in  this  state.  Service  upon 
such  attorney  sliall  be  deemed  sufficient  serv- 
ice upon  the  principal." 

The  first  qnestion  which  we  are  called  upon 
to  decide  is  whether  the  contract  on  wUch 
the  action  is  based  is  a  contract  of  insurance, 
within  the  meaning  of'  our  statute.  We  think 
It  is  clear,  upon  the  evidence  submitted,  that 
it  is  such  a  contract,  and  that  the  defendant 
Is  doing  an  insurance  business  in  this  state. 
'  The  making  of  a  contract  like  the  one  in  suit, 
whereby  a  benefit  is  to  accrue  to  the  plaintiff 
upon  his  death  or  physical  disability,  which 
benefit  is  or  may  be  conditioned  upon  the  col- 
lection of  an  assessment  upon  persons  holding 
similar  contracts,  is  declared  to  be  a  contract 
of  Insurance  by  Gen.  Laws  R.  I.  c.  184,  S  2. 
See,  also.  Com.  v.  Wetherbee,  105  Mass.  149; 
State  V.  Nichols,  78  Iowa,  747,  41  N.  W.  4; 
Nlbl.  Ben.  Soc.  &  Ace.  Ins.  $  3,  and  cases 
cited. 

The  main  question  in  the  case,  however, 
and  the  one  which,  in  view  of  the  author- 
ities cited  by  plaintiff's  counsel,  has  caused 
us  to  hesitate  in  deciding,  Is  whether  there 
has  been  any  valid  service  of  the  writ.  The 
plaintiff's  counsel  contends  that  the  service 
was  snfflcient,  because  the  defendant  Is  es- 
topped to  deny  that  it  has  appointed  the  in- 
surance commissioner  its  attorney  to  accept 
service,  after  having  done  business  in  the 
state,  and  received  the  benefits  thereof. 
While  it  is  probably  true,  and  Indeed  such 
seems  to  be  the  well-settled  law,  that  the  de- 
fendant would  be  estopped  to  deny  that  It 
has  complied  with  the  statute  as  to  the  ap- 
pointment of  an  attorney  to  accept  service, 
yet  a  difficulty  arises  in  the  application  of 
the  principle  to  this  case.  The  defendant 
makes  no  appearance;  so  that,  no  question 
of  estoppel,  as  it  seems  to  us,  can  properly 
be  raised  or  considered.  See  Anthony  v. 
Brayton,  7  R.  I.  53,  54.  The  writ  was  not 
served  upon  an  agent  of  the  defendant  cor- 
poration, as  was  the  case  in  Moch  v.  Insur- 
ance Co.,  10  Fed.  696,  and  other  cases  cited 


by  plaintiff;  nor  was  it  served  npon  any  per- 
son authorized  by  the  defendant  to  accept 
service  thereof.  Moreover,  the  fact  appears 
of  record,  and  from  the  plainitifTs  own  show- 
ing, that  the  defendant  failed  to  comply 
with  the  statirte  first  above  quoted,  and 
hence  that  there  was  no  service  of  the  writ 
whatsoever,  unless  we  oan  hold  that  service 
upon  the  insurance  commissioner,  with  the 
actual  knowledge  on  our  part  that  be  was 
never  authorized  to  accept  the  same,  gives 
jurisdiction.  It  seems  to  us  that  to  so  hold 
would  violate  the  very  foundation  principle 
of  all  Judicial  proceedings,  which  principle 
requires  that.  In  order  to  give  the  court  Jo- 
risdlctlou  over  a  defendant  where  It  Is  a  pro- 
ceeding in  personam,  he  must  have  notice, 
either  actual  or  constructive,  of  the  proceed- 
ing instituted  against  him.  In  this  case  the 
defendant  had  neither.  And  that  fact  ap- 
pears, not  by  reason  of  the  defendant's  set- 
ting up  the  same,  as  it  does  in  the  cases  re- 
lied on  by  plaintiff,  but  from  the  record  it- 
self. And  herein  lies  the  difference  between 
this  case  and  those  which  have  been  cited  by 
plaintiff's  counseL  In  those  cases  there  was 
an  appearance  for  the  defendant,  either  gen- 
eral or  special,  at  some  stage  of  the  proceed- 
ing, and  the  question  of  jurisdiction  was  liti- 
gated and  decided  adversely  to  the  defend- 
ants respectively.  Such  was  the  case  in 
Hagerman  v.  Slate  Co.,  97  Pa.  St  534,  where 
the  writ  was  served  on  an  agent  of  the  de- 
fendant found  in  the  state.  The  defendant 
bad  not  complied  with  the  statute  in  the  ap- 
pointment of  an  agent  on  whom  process 
might  be  served.  The  court  held  that  "when 
a  foreign  corporation,  transacting  business 
in  this  state,  has  failed  to  establish  an  office, 
and  report  the  name  of  its  agent  to  the  sec- 
retary of  the  commonwealth,  but  has  some 
person  therein  who  acts  as  its  agent,  it  mnst 
be  presumed  that  the  corporation  has  snbstl- 
tuted  such  agent  as  one  on  whom  service  Is 
authorized  to  be  made."  Moreover,  under 
a  statute  of  that  state,  service  of  process 
against  a  foreign  corporation  may  be  made 
upon  any  officer,  agent,  or  engineer  of  the 
corporation,  either  personally  or  by  copy. 
In  Ehrman  v.  Insurance  Co.,  1  McOrary,  123. 
1  Fed.  471,  the  defendant  appeared  and  filed 
a  plea  to  the  jurisdiction,  wbich  plea  was 
held  to  be  defective.  The  court,  however, 
considered  the  main  point  Intended  to  be 
raised  by  the  pleader,  and  held  that  the  de- 
fendant could  not  be  heard  to  say  that  serv- 
ice of  the  summons  on  the  state  auditor  was 
not  a  good  personal  service  on  the  company. 
It  also  held  that,  from  the  fact  of  the  de- 
fendant's doing  business  in  the  state,  the 
presumption  of  its  assent  to  service  In  the 
mode  prescribed  by  the  statute  arose,  and 
that  no  averment  or  evidence  to  the  contrary 
was  admissible  to  defeat  the  Jurisdiction, 
and  that  the  defendant  would  not  be  per- 
mitted to  relieve  itself  from  a  liability  which 
the  written  stipulation  required  by  the  stat- 
ute would  have  imposed,  by  pleading  its  own 
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fraud  on  the  law  of  tlie  state  and  her  citi- 
zens, under  the  maxim  that  no  man  shall 
take  advantage  of  his  own  wrong.  Foster  v. 
Lumber  Co.,  5  8.  D.  57,  58  N.  W.  9,  was 
a  defaulted  case  In  the  court  below,  where, 
after  judgment,  the  defendant  appeared,  and 
moved  to  set  aside  the  Judgement,  on  the 
ground  that  the  writ  was  not  served  on  any 
authorized  agent  of  the  defendant,  which 
motion  was  denied,  and  an  appeal  was  taken. 
The  record  showed  that  the  writ  was  served 
on  two  of  the  managing  agents  of  the  de- 
fendant. The  defendant  had  failed  to  com- 
ply wtth  the  statute  in  the  appointment  of 
an  agent  authorized  to  accept  service  of 
process.  The  court  held  that,  in  the  first 
place,  the  service  on  the  managing  agent  of 
defendant  was  good,  under  the  statute  of 
that  state,  which  expressly  declares  that 
such  service  shall  be  good,  and.  In  the  sec- 
ond place,  that  the  failure  to  comply  with 
the  laws  of  the  state,  In  the  appointment  of 
an  agent  on  whom  process  might  be  served, 
could  not  be  taken  advantage  of  by  It 
Sparks  v.  Association,  73  Fed.  277,  was  a 
defaulted  case  In  the  court  below,  the  rec- 
ord of  which  court  shows  "that  personal 
service  was  bad  upon  defendant.  In  accord- 
ance with  the  laws  of  this  state,  as  provided 
by  section  5912  of  the  Revised  Statutes  of 
Missouri  of  1889,  by  serving  the  writ,  with  a 
copy  of  the  petition,  upon  the  superintend- 
ent of  the  insurance  department  of  this  state, 
the  person  authorized  by  law  to  receive  such 
service,  more  than  thirty  days  before  the 
first  day  of  this  term."  In  an  action  on  the 
Judgment  the  defense  set  up  was  that  the 
court  rendering  the  same  was  without  Juris- 
diction, and  hence  that  the  Judgment  was 
void.  The  defendant  asserted  that  it  never 
appeared  in  said  action  wherein  the  Judg- 
ment was  rendered.  It  denied  that  It  was 
ever  served  with  process,  and  also  asserted 
that  It  never  appointed  the  superintendent 
of  the  insurance  department  of  the  state  of 
Missouri,  or  any  other  person  on  whom  serv- 
ice might  be  made.  The  court  held  that,  by 
the  fact  of  doing  business  In  the  state,  the 
defendant  asserted  a  compliance  with  the 
laws  thereof;  and  after  enjoying  the  benefits 
of  the  business,  and  receiving  the  money  of 
the  assured,  -  it  could  not  be  heard  to  say 
that  It  never  submitted  to  the  Jurisdiction  of 
the  state.  Moch  v.  Insurance  Co.,  10  Fed. 
C96,  in  which  the  general  question  of  obtain- 
ing Jurisdiction  over  a  foreign  corporation  Is 
very  fully  and  ably  discussed,  was  a  case 
where  the  ptalntlff  served  his  writ  upon  an 
agent  of  the  defendant  in  the  state  of 
Louisiana,  and  obtained .  Judgment  by  de- 
fault. Shortly  afterwards  the  defendant  ap- 
peared specially  by  Its  attorney,  and  moved 
that  the  suit  be  dismissed,  on  the  ground 
that  the  defendant  had  not  been  legally  cited, 
and  hence  that  the  court  was  without  Juris- 
diction to  render  Judgment  in  the  case.  This 
motion  was  denied,  and  no  appeal  was  taken 


therefrom.  Upon  the  Judgment  thus  obtain- 
ed, suit  was  subsequently  brought  in  the 
United  States  circuit  court  of  Virginia,  the 
defendant  having  Its  prlndpal  office  In  Rich- 
mond, In  said  state.  The  defendant  pleaded, 
among  other  things-,  that  the  person  on 
whom  the  wrtt  was  originally  served  In 
Louisiana  was  not  Its  agent  for  the  purpose 
of  accepting  service,  and  that  the  court  be- 
low had  no  jurisdiction  by  reason  thereof. 
It  was  held  that  where  a  court  of  general 
Jurisdiction  In  another  sovereignty  has  pass- 
ed upon  the  question  of  its  own  Jurisdiction, 
when  expressly  raised  by  plea,  the  parties 
to  such  a  suit  are  bound  In  the  home  court, 
under  the  principle  of  res  Judicata.  It  was 
also  held  that  an  insurance  company,  char- 
tered and  resident  In  one  state,  which  does 
business  In  another  state,  through  an  agent 
there,  may  be  sued  in  that  state,  if  its  stat- 
ute law  does  not  forbid,  by  service  of  pro- 
cess on  that  agent,  whether  he  has  express 
power  of  attorney  to  receive  or  accept  such 
service  or  not;  and  that  this  is  especially  so 
where  the  law  of  such  state  requires  every 
foreign  insurance  company  doing  business 
therein  to  appoint  an  agent  in  the  state  em- 
powered to  receive  service  of  process.  See, 
also,  Osborne  v.  Insurance  Co.,  51  Vt.  278. 
A  collection  of  the  cases  on  the  general  ques- 
tion before  us  may  be  found  in  Foster  v. 
Lumber  Co.  (S.  D.)  23  Lawy.  Rep.  Ann.  490 
et  seq.;  s.  c.  58  N.  W.  9. 

It  will  thus  be  seen  that  in  those  cases 
where  the  defendant  appeared  and  pleaded 
to  the  jurisdiction,  by  setting  up  the  fact 
that  it  had  not  appointed  some  one  author- 
ized by  it  to  accept  service  of  process,  as 
required  by  statute,  the  courts  uniformly 
held  that  this  could  not  be  allowed,  the  de- 
fendant being  estopped  from  setting  up  its 
own  misconduct.  It  will  also  be  seen  that  In 
those  cases  where  Judgment  was  rendered 
by  default  the  return  on  the  writ  showed  a 
valid  service  prima  ttxle,  and  nothing  was 
brought  upon  the  record  by  the  plaintlfF  to 
contradict  the  same,  so  that  the  court  was 
fully  warranted  in  exercising  Its  Jurisdiction; 
that  Is  to  say,  the  court,  having  no  knowl- 
edge to  the  contrary,  wa«  bound  to  presume 
that  the  defendant  had  discharged  Its  statu- 
tory duty  by  appolnMng  the  person  therein 
designated  as  its  agent  to  jiccept  service, 
and  hence  that  service  upon  such  person 
was  good.  Here,  however,  no  such  presump- 
tion can  be  said  to  arise.  In  the  face  of  the 
record  before  us,  which  shows  that,  as  a 
matter  of  fact,  the  defendant  had  not  com- 
piled wHh  the  statute  first  above  quoted; 
and  hence  the  court  cannot  stultify  itself  by 
holding  that  any  such  presumption  exists. 
Indeed,  it  would  be  absurd  to  say  that  a  pre- 
sumption arises  as  to  the  existence  of  a  cer- 
tain Jurisdictional  fact  when  the  court  Is  Jn- 
dlcially  Informed  that  it  does  not  exist.  So 
that,  even  recognizing  the  full  force  and  au- 
thority of  the  decisions  dted  in  support  of 
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the  pIalDtlff'8  position,  yet  we  do  not  think 
that.  In  the  circumstances  aforesaid,  they  are 
decisive  of  the  question  before  us. 

The  case  of  Knapp  t.  Insurance  Co.,  30 
Fed.  607,  Is  clearly  In  polot.  That  was  a 
case  In  the  United  States  circuit  court  of 
Missouri,  where  the  statutory  requirement 
as  to  the  appointment  of  the  insurance  com- 
mlsfsloner  by  a  foreign  corporation  doing 
business  In  ,the  state  is  similar  to  the  one 
here.  Service  of  the  writ  was  made  upon 
said  Insurance  commissioner,  who  declined 
to  receive  the  summons  and  copy  of  the 
petition  which  was  handed  to  him,  but  he 
gave  no  reason  therefor.  No  appearance 
was  entered  by  the  defendant,  and  the  plain- 
tlfr  asked  for  a  default.  The  court  (Brewer, 
J.)  held  thait  the  service  was  good  If  the 
Insurance  commissioner  had  power  to  re- 
ceive the  same,  and  that,  as  It  was  alleged 
In  the  petition  that  the  company  was  doing 
business  In  the  state,  having  agents  and  offi- 
cers there,  the  court  would  presume  that  it 
bad  complied  with  the  law,  and  therefore 
prima  fade,  at  least,  the  service  was  good, 
whereupon  a  Judgment  by  default  was  enter- 
ed. Had  It  come  to  the  knowledge  of  the 
court,  however,  from  the  plaintiff's  own 
showing,  as  It  does  In  the  case  before  us, 
that,  as  a  matter  of  fact,  said  commissioner 
was  not  authorized  to  receive  service  of  the 
writ,  It  Is  evident  that  the  court  would  bare 
held  that  there  was  no  service,  and  hence 
no  jurisdiction.  The  petition  for  new  trial 
must  therefore  be  denied. 


MTrSPHT  et  aL  t.  BULLOCK  et  aL 

(Supreme  Court  of  Rhode  Island.    April  IS, 

1887.) 

DBSDS— CottSTRITOTION— RlPAKIlR    RiOBTS  —  TlDB 

Lands — Pobuo  Dsb— OBSTKUOTiotc. 

1.  PlaintUb  claimed  by  riparian  right  the  bed 
of  a  stream  in  front  of  their  premises.  Prior 
to  1823  the  land  in  question  was  flowed  by  the 
tides.  The  M.  rirer  then  emptied  into  a  salt- 
water cove  at  some  distance  above  the  place,  and 
a  canal  company  was  authorized  to  erect  dams 
to  cut  off  the  tides,  and  to  construct  necessary 
basins.  A  dam  was  built  below  the  land  in  ques- 
tion, and  a  larce  area,  including  said  land,  was 
inclosed  for  a  boat  basin.  The  company  after- 
wards conveyed  the  westerly  portion  of  the  ba- 
sin to  a  railroad  company.  In  connection  with 
the  grant  to  the  canal  company,  a  street  was  laid 
out  along  the  easterly  side  of  the  basin  and  in 
front  of  plaintiffs'  estate,  and  this  street  and  the 
land  occupied  by  the  railroad  company  on  the 
opposite  side  made  a  narrow  channel,  throneh 
which  the  M.  river  was  brought  down  to  the 
cove  basin  subsequently  built.  Such  prolonga- 
tion has  since  been  called  the  M.  river,  and  at 
the  point  In  question  there  Is  a  slight  rise  and 
fall  of  the  tides.  In  1849  the  charter  of  the 
canal  company  was  repealed  on  condition  that 
the  lands  covered  by  the  canal  should  revert  to 
the  origiaal  owners,  and  the  land  in  question 
reverted  to  the  state.  At  the  same  time  the  city 
of  P.  was  authorized  to  maintain  the  dam  for 
reservoir  purposes.  Beld,  that  a  deed  to  the  city 
of  P.  in  1870  of  all  the  sUte's  interest  "in  and 


to  the  'cove  lands,'  so  called, 


being  all 


the  lands  in  said  city  of  P.  now  or  heretofore 
flowed  by  tide  water,"  passed  the  land  in  su't. 

2.  The  place  did  not  cease  to  be  public  wa- 
ters when  the  public  right  of  navigation  and 
fishing  were  destroyed  by  the  erection  of  dams 
and  locks  to  make  the  canal  basin,  since  the 
canal  use  was  a  pnbUc  use,  and  when  the  diar- 
ter  was  repealed  the  general  pnbUc  use  waa  re- 
instated. 

3.  Riparian  owners  have  no  right  to  construct 
wharves  and  other  improvements  In  front  of 
their  lands  on  tide  lands  owned  by  a  city,  where 
it  will  obstruct  and  deflect  the  flow  of  the  wa- 
ter. 

Action  by  James  Murphy  and  others  against 
William  D.  BuUock  and  others.  Judgment  for 
defendants. 

William  H.  Greene  and  P.  J.  McCarthy,  for 
plaintiffs.  Francis  Colwell  and  Albert  A.  Bak- 
er, for  defendants. 

STINKSS,  J.  The  question  raised  In  this 
case  Is  whether  the  plaintiffs  are  the  owners 
by  riparian  right  of  the  bed  of  the  stream,  for- 
merly a  part  of  the  Blackstone  Canal  basin, 
and  since  called  the  Moshassuck  river.  In  front 
of  their  land  on  the  east  side  of  Canal  street. 
From  the  testimony  we  find  that  prior  to  1823 
the  land  in  question  was  flowed  by  the  tides. 
The  Moshassuck  river  then  emptied  Into  a 
salt-water  cove  at  some  distance  above  the 
place,  and  authority  was  given  by  the  general 
assembly  to  the  Blackstone  Canal  Company 
to  erect  dams  and  to  construct  necessary 
basins.  A  dam  was  built  below  the  place  In 
question,  and  a  large  area  was  Inclosed  for 
a  boat  basin,  extending  up  to  Mill  bridge,  and 
Including  these  premises.  This  state  of  affairs 
continued  until  January,  1849,  when,  'Qie  canal 
having  been  superseded  by  the  Providence  & 
Worcester  Railroad,  the  general  assembly  au- 
thorized the  canal  company  to  discontinue  its 
canal,  and  to  become  discharged  of  its  duty 
to  maintain  the  same,  on  condition  that  the 
lands  covered  by  It  should  revert  to  the  own- 
ers at  the  time  of  the  location.  According  to 
this  act  the  land  In  question  reverted  to  the 
state,  and  authority  was  given  In  the  same 
act  to  the  city  of  Providence  to  maintain  the 
dam  for  the  purpose  of  providing  a  supply  of 
water  for  extinguishing  flres.  Meanwhile,  by 
acts  of  October,  1841,  and  May,  1845,  the  gen- 
eral assembly  had  forbidden  encroachment  up- 
on the  public  waters  above  Weybosset  bridge, 
except  under  a  grant  from  the  city  council  of 
Providence  for  railroad  purposes.  TTie  canal 
company  had  also  conveyed  the  westerly  por- 
tion of  the  basin  to  the  Providence  &  Worces- 
ter Railroad  Company.  In  connection  with  the 
grant  to  the  canal  company,  Canal  street  had 
been  laid  out  along  the  easterly  side  of  the 
basin  and  In  front  of  the  plaintiffs'  estate. 
This  street,  and  the  land  occupied  by  the  rail- 
road company  on  the  opposite  side,  made  a 
narrow  channel,  through  which  the  Moshas- 
suck river  was  brought  down  to  the  cove  basin 
subsequently  built,  and  since  that  time  this 
prolongation  has  been  called  the  Moshassuck 
river.    It  now  spears,  however,  that  at  the 
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point  In  Qnesflon  tbere  Is  a  sllj^t  rise  and  tall 
of  tldec  Under  these  facts  the  question 
<nme8,  to  whom  does  the  land  of  the  present 
liyer  bed,  or  the  right  to  Its  control,  belong? 
There  have  been  several  attempts  to  settle 
this  qnestion,  but  a  review  of  the  prevloas  liti- 
gation shows  that  it  has  not  been  befne  the 
court  in  snch  a  way  as  to  admit  of  its  foil 
decision.  In  1870  the  state  made  a  deed  to  the 
city  of  Providence  of  all  the  right,  title,  and 
Interest  which  the  state  then  had  "in  and  to 
the  'cove  lands,'  so  called,  In  said  city  of 
Providence,  being  all  the  lands  in  said  city  of 
Providence  now  or  h^%tofore  flowed  by  tide 
water  above  Weybosset  bridge."  In  1883  the 
city  of  Providence  brought  an  action  of  eject- 
ment against  Edwin  C.  Budlong,  who  occupied 
a  part  of  the  old  state  prison  lot,  which  was 
claimed  to  be  a  part  of  the  "cove  lands,  so 
called."  This  was  followed  by  a  suit  in  equity 
by  the  attorney  general,  on  behalf  of  the  state, 
against  the  city,  to  restrain  the  suit  against 
Budlong,  upon  the  ground  that  the  deed  was 
not  Intended  to  have  so  broad  a  scope  as  was 
claimed  for  It,  but  that  It  was  only  intended 
to  convey  land  to  which  the  city  had  an  equi- 
table claim  by  previous  filling,  and  that  the 
general  description  In  the  deed  was  a  mistake, 
and  was  used  because  of  the  difficulty  in  d»- 
scribing  the  land  by  metes  and  bounds.  The 
proof  showed  that  the  deed  did  not  apply  to 
the  case,  because  the  state  prison  lot,  being 
upland,  was  not  within  the  description  <tf 
"cove  lands."  The  rescript  Is  as  follows:  "The 
court  are  of  opinion  that  the  deed  from  the 
state  to  the  city  mentioned  In  the  bill  convey- 
ed simply  the  'cove  lands,  so  called,'  and  that 
the  'cove  lands,'  so  called,  do  not  Include  any 
portion  of  the  state  prison  lot.  The  words 
added,  "Being  all  the  lands  In  said  city  of  Prov- 
idence DOW  or  heretofore  flowed  by  tide  water 
above  Weybosset  bridge  in  said  city  of  Provi- 
dence,' are  merely  descriptive,  and  do  not  en- 
large the  grant  The  mistake,  therefore,  is  a 
mistake  In  descrIptl<Ki.  A.  false  description 
does  no  harm.  It  amounts  to  only  prima 
fade  evidence.  The  defendant.  In  order  to 
succeed  In  Its  suit  at  law,  must  show,  what, 
apon  the  evidence  before  us,  appears  not  to 
have  been  the  fact,  that  the  'cove  lands,  so 
called,'  Included  the  lot  In  controversy,  before 
it  can  recover.  Bill  dismissed."  The  question 
next  came  up  in  Brennan  v.  Vlall  (see  rescript 
Law  No.  3,008,  April  Term,  1887),  where  the 
plaintUEs  claimed  title  to  a  part  of  the  same 
river  bed,  as  lessees  of  the  city,  upon  the 
ground  that  the  town  of  Providence  had  ac- 
quired title  to  the  tide  lands  within  Its  limits, 
under  the  c<rionlal  law  of  1707.  The  rescript 
of  the  court  was  as  follows:  "The  court  Is  of 
opinion  that  the  plaintiffs  have  not  shown  by 
eridence,  documentary  and  other,  which  they 
have  submitted,  that  they  have,  or  that  the 
city  had  when  they  took  their  conveyance  from 
It,  any  title  to  the  premises  in  suit.  The  court 
thinks  that  the  act  of  May  28,  1707  (4  R.  L 
€oL  Bea  24),  referred  to  by  the  plalntUTs,  did 


not  directly  convey  to  the  then  town  of  Provi- 
dence any  property  In  the  coves,  creeks,  riv- 
ers, waters,  and  banks  within  Its  borders,  but 
only  authority  to  appropriate  Otem,  or  portions 
of  them,  by  building  houses,  warehouses, 
wharves,  laying  out  lota,  or  by  other  improve- 
ments, etc.,  as  the  body  of  freeholders  and 
freemen,  or  the  major  part  of  them,  might  see 
fit  for  their  most  benefit;  and  it  does  not  ap- 
pear that  the  premises  In  suit  have  ever  been 
so  appropriated."  In  Prior  v.  Comstock,  17 
K.  L  1,  19  AtL  1079,  the  railroad  CMnpany, 
having  Interfered  with  the  plaintiff's  posses- 
sion, sought  to  Justify  Its  Interference  by  a 
vote  of  the  dty  council,  tbe  authority  for 
which  was  claimed  under  the  acts  of  1813  and 
1848.  The  court  held  that,  as  the  authority 
given  to  the  city  extended  («ily  to  "land  cov- 
ered by  p^ubllc  waters,"  and  as  the  land  In 
question  was  at  that  time  Inclosed  as  a  canal 
basin,  It  could  not  l>e  presumed  to  be  within 
the  meaning  of  the  acta  of  the  general  assem- 
bly which  authorlaed  the  city  to  make  a  grant 
of  them  for  railroad  purposes.  It  was  also 
held  that  upon  the  repeal  of  the  charter  of  the 
canal  company  the  land  reverted  to  the  state, 
and,  as  the  state  had  not  Intervened,  the  de- 
fendants, servants  of  the  railroad  company, 
had  shown  no  right  to  Interfere  with  the  pos- 
seesloQ  of  the  plaintiff,  even  though  be  might 
liave  no  title  as  against  the  state. 

It  thus  appears  that  in  1870,  when  the  deed 
of  the  state  was  given  to  the  city  of  Provi- 
dence, the  state  was  the  owiter  of  the  "cove 
lands,"  and  that  the  designation  applied  to 
land  which  oonld  be  identifled  aa  such.  Tiie 
deed  contains  the  descriptive  phrase  "now  or 
heretofore  flowed  by  tide  water,"  as  explana- 
tory of  its  meaning.  Land  flowed  by  the  tide 
in  1870  would  naturally  fall  within  the  desig- 
nation of  "cove  lands,"  toe  that  Is  what  the 
cove  originally  waa.  But  there  was  also  a 
large  tract  of  land,  which  had  formerly  been  a 
part  of  the  cove,  and  was  still  called  "cove 
lands,"  whoe  the  tide  had  ceased  to  flow  be- 
cause of  the  filling  by  the  dty  in  18B7,  and 
this  was  clearly  Intended  to  be  covered  as 
land  which  still  retained  Its  character  and  des- 
ignation. Hence  "cove  lands,"  according  to 
the  ezplanatlMi  of  the  deed,  was  to  cover  land 
that  was  then  flowed  by  the  tide  and  land 
which  had  been  a  part  of  the  cove,  and  was 
still  traceable  as  such,  and  which  had  not  been 
already  made  the  subject  of  legal  grant  or  ap- 
propriation. The  plaintiffs  (^ered  testlmimy 
from  a  number  of  witnesses  that  they  had 
never  known  this  place  to  be  called  "cove 
lands";  but,  as  the  land  In  question  was  a 
part  of  the  old  salt  cove,  and  is  now  flowed 
by  the  tides,  It  Is  clearly  within  the  definition 
of  the  deed  from  the  state  to  the  city.  In 
Prior  V.  Comstock  It  was  stated  In  the  agreed 
statement  of  facts  that  the  tide  had  not  flowed 
upon  the  premises  since  the  building  of  the 
canal,  but  this  Is  now  shown  to  be  the  other 
way.  The  plaintiffs  claim,  however,  that  this 
place  ceased  to  be  public  waters  when  the  onb- 
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lle  rights  of  navigation  and  fishing  were  de- 
stroyed by  the  erection  of  dams  and  locks  to 
make  the  canal  basin.  It  did  to  a  certain  ex- 
tent, but  not  wholly.  The  canal  use  was  a 
pnbllc  use,  and  when  the  charter  was  repealed 
the  express  provision  was  that  the  land  should 
revert  to  the  original  owners,  as  it  would  have 
done  without  such  a  provision.  The  title  of 
the  state  was  simply  relieved  of  the  use  grant- 
ed to  the  canal  company,  and  the  general  pub- 
lic use  was  reinstated. 

The  plaintiffs  further  claim  that,  even  If 
the  title  be  in  the  city,  the  riparian  owners 
have  the  right  to  construct  wharves,  build- 
ings, and  other  Improvements  In  front  of  their 
lands,  If  they  do  not  thereby  impair  the  pub- 
lic use.  This  rule  Is  recognized  In  cases  where 
an  Individual  seeks  to  Interfere  with  the  ripa- 
rian owner's  use  of  tide-flowed  lands,  but  it  is 
not  recognized  against  the  state,  or  those  who 
act  under  its  authority.  Foisom  v.  Freeborn, 
13  R.  I.  200.  It  Is  also  a  rule  which  Is  more 
applicable  to  a  good-sized  body  of  water  than  to 
a  narrow  stream.  In  this  case,  for  example, 
it  Is  evident  that  any  occupation  of  the  land 
itself  must  obstruct  and  deflect  the  flow  of  the 
water,  and  it  is  also  shown  that  piles,  posts, 
and  braces  to  inclose  a  space  or  to  support  a 
structure,  are  serious  obstacles  In  the  stream, 
on  account  of  their  holding  silt  and  driftwood, 
and  for  other  causes.  Under  the  title  given 
by  the  deed,  therefore,  to  say  nothing  of  the 
effect  of  previous  acts  or  of  public  municipal 
rights  and  duties,  we  think  the  city  had  the 
right  to  remove  the  obstruction  put  upon  the 
premises  in  question.  The  case  has  been  elab- 
orately argued,  and  many  questions  have  been 
discussed;  but,  in  our  opinion,  the  language 
of  the  deed,  applied  to  the  facts  In  this  case, 
Is  conclusive  of  the  title  of  the  city.  Judg- 
ment for  the  defendants. 


WHITE  et  al.  v.  McCAUGHEY  et  aL 

(Supreme  Court  of  Rhode  Island.    April  19, 

1897.) 

IRSOLVBKOT  —  DiSCHABQB  —  EFFECT  —  ACTIOH  BT 
FOREIQN  CREDITOII. 

1.  Gen.  Laws,  c.  274,  §  50,  provides  that  a 
discharge  in  insolvency  shall  release  the  insol- 
vent from  all  provable  debts  due  to  citizens  of 
the  state,  and  to  all  others  who  shall  prove  their 
claims;  and  hence  a  salt  by  foreign  creditors 
who  have  not  proved  their  claims  is  not  within 
section  25,  requiring  suits  founded  on  claims, 
"from  which  a  discharge  in  insolveucy  shall  l>e 
a  release,"  to  be  stayed  till  the  debtor  shall  be 
adjudged  insolvent. 

2.  A  debtor's  discharge  in  insolvency  does  not 
affect  an  action  against  the  sureties  on  an  at- 
tachment bond  given  by  the  debtor  in  a  previous 
suit  in  which  judgment  was  rendered  against 
him. 

Action  by  Hunter  C.  White  and  others 
against  Bernard  HcCaughey  and  another  for 
breach  of  attachment  bonds.  Judgment  for 
plaintiffs. 

Thomas  P.  Bamefleld.  for  plaintiffs.  Hugh 
J.  Carroll,  for  defendants. 


PER  CURIAM.  The  defense  in  this  case 
rests  upon  the  point  that  the  original  judg- 
ments in  the  cases  in  which  the  attachment 
bonds  now  in  suit  were  given  were  errone- 
ously entered,  because  Gen.  Laws,  c.  274,  S 
25,  requires  that  all  suits,  "founded  upon  the 
claims  from  which  a  discharge  in  insolvency 
shall  be  a  release,  shall  be  stayed  until  the 
debtor  shall  be  adjudged  Insolvent"  But  sec- 
tion 28  provides  that  after  adjudication  the 
court  may  proceed  with  the  case.  Moreover, 
section  50  provides  that  a  discharge  shall  re- 
lease an  insolvent  from  all  his  provable  debts 
due  to  citizens  of  this  state,  and  to  all  other 
parties  who  shall  become  parties  to  the  pro- 
ceeding by  proving  their  claims.  It  Is  ad- 
mitted that  the  plaintiffs  in  the  attachment 
suits  were  not  citizens  of  this  state,  and  that 
they  have  not  become  parties  to  the  insolven- 
cy proceedings  by  proving  their  claims.  This 
being  so,  the  discharge  would  be  no  release 
as  to  them,  and  the  statute  does  not  affect 
them.  The  Judgments,  therefore,  were  not 
Irregular.  The  insolvent  not  being  a  party 
to  the  present  suit,  the  discharge  is  of  no  ef- 
fect in  this  suit,  which  is  against  sureties  for 
a  breach  of  the  bond.  The  plaintiffs  are  en- 
titled to  Judgment 


WHITE  et  al.  v.  MURRAY  et  al. 

(Supreme  Court  of  Rhode  Island.    April  19, 

1897.) 

issolvejict  —  dischakge  —  effect — lla.bii.itt  ov 
Insolvent's  Sureties. 

1.  A  judgment  suffered  by  an  insolvent  to  be 
entered  against  him  by  default  within  four 
months  of  filiue  his  petition  in  insolvency  is 
not  invalid,  in  the  absence  of  proof  that  he  in- 
tended to  hinder,  delay,  or  defraud  his  creditors, 
or  that  plaintiffs  in  said  suit,  or  even  defendant 
himself,  knew  that,  if  forced  to  pay  their  debt, 
he  could  not  continue  his  business. 

2.  A  debtor's  discharge  in  insolvency  proceed- 
ings. Instituted  after  jndg;ment  against  him  in 
an  attachment  suit,  releases  him  from  liability 
on  the  attachment  bond. 

3.  Under  Insolvency  Act,  S  52,  providing  that 
a  discharge  in  insolvency  shall  not  alter  the  lia- 
bility of  a  surety  for  the  insolvent,  the  sure- 
ties on  an  attachment  bond  given  by  a  debtor. 
in  a  suit  in  which  judgment  was  entered  against 
him  before  the  institution  of  insolvency  proceed- 
ings, are  not  released  by  his  discharge. 

Action  by  Hunter  C.  White  and  others 
against  Martin  Murray  and  others  on  an  at- 
tachment bond.  After  Judgment  for  plaintiffs, 
a  stay  of  execution  was  entered,  which  plain- 
tiffs now  move  to  take  off.  Granted  as  to 
defendant  sureties. 

H.  C.  Ciu-tls,  for  plaintiffs.  Hugh  J.  Carroll, 
for  defendants. 

8TINESS,  J.  Upon  the  decision  of  tbe  ex- 
cations  in  this  case,  the  plaintiffs  moved  to 
take  off  the  stay  of  execution  which  had  been 
entered,  but  the  defendants  oppose  it.  They 
say  that  the  Judgment  obtained  In  the  case  in 
which  the  attachment  bond  now  In  suit  wa» 
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glreo  was  suffered  to  be  entered  by  defaalt 
by  the  Insolvent  within  four  months  of  the 
filing  of  the  petition.  This  Is  true,  but  It  was 
a  suit  brought  and  Judgment  obtained  before 
the  proceedings  In  Insolvency  were  commen- 
ce, and  there  Is  nothing  to  show  that  there 
was  any  knowledge  on  the  part  of  the  plain- 
tiffs in  the  prior  suit,  or  even  on  the  part  of 
the  defendants,  that  Murray  was  not  able  to 
go  on  in  business  if  he  should  be  forced  to  pay 
their  debt,  and  nothing  to  show  that  the  judg- 
ment was  suffered  to  be  entered  against  Mur- 
ray with  the  intent  to  binder,  delay,  or  de- 
fraud his  creditors.  The  Judgment  was  enter- 
ed October  1,  1896;  execution  issued  October 
3,  and  the  petition  in  Insolvency  was  filed  Oc- 
tober 5,  1896.  It  is  claimed  for  the  plain- 
tiffs that,  as  this  suit  on  the  bond  was  not 
brought  until  November  17,  1896,  therefore  It 
Is  not  within  the  Insolvency  proceedings,  and 
Is  not  affected  by  Murray's  discharge.  We 
think  the  cause  of  action  accrued  upon  the 
entry  of  the  Judgment,  and  hence  that  this 
was  a  provable  claim  against  Murray,  and  so 
is  covered  by  his  discharge.  Judgment  hav- 
ing been  entered  In  the  suit,  the  discharge 
cannot  be  pleaded,  because  the  suit  is  at  an 
Hid.  but  the  insolvent  is  none  the  less  entitled 
to  the  benefit  of  it.  This,  however,  does  not 
sffert  the  sureties,  since  the  entry  of  the  Judg- 
ment against  Murray  fixed  their  liability  un- 
der the  bond,  because  that  was  the  contin- 
gency upon  which  the  liability  depended.  But, 
this  suit  being  upon  a  bond  in  which  Murray 
was  principal  and  the  other  defendants  were 
sureties,  the  Insolvency  act  provides  for  the  ex- 
igency in  section  52:  "The  liability  of  a  per^ 
son  who  is  a  co-debtor  with,  or  guarantor,  or 
in  any  manner  surety  for  a  person  who  has 
been  adjudged  Insolvent  and  thereafter  been 
discharged,  shall  not  be  abridged  or  altered  by 
such  discharge."  The  defendants  claim  that 
this  refers  only  to  sureties  for  the  original 
debt.  Bnt  this  clearly  is  not  so.  They  were 
snreties  for  the  Judgment,  if  any  should  be 
entered.  The  debt  is  merged  in  the  Judgment, 
and  it  is  from  the  Judgment  that  Murray  is  re- 
leased by  his  discharge.  This  Judgment  exist- 
ed before,  and  is  discharged  as  to  Murray 
by  the  Insolvency  proceedings  against  him. 
Hence  the  other  defendants  were  his  sureties, 
within  the  provisions  of  the  act  Carpenter 
V.  Tnrrell,  100  Mass.  450.  The  discharge  of 
Murray,  however,  does  not  operate  to  dis- 
charge the  sureties  after  their  liability  has  be- 
come fixed  by  the  happening  of  the  con- 
tingency of  the  bond.  Claflln  v.  Cogan,  48  N. 
H.  411;  Dyer  v.  Cleaveland,  18  Vt.  241;  Towle 
V.  Robinson,  15  N.  H.  408;  Hall  v.  Fowler,  6 
Hill,  630;  Gamett  v.  Roper,  10  Ala.  842.  See, 
also,  notes  of  decisions  on  corresponding  pro- 
vision of  the  United  States  bankruptcy  law  in 
Bump,  Bankr.  (8th  Ed.)  §  5718,  p.  726.  The 
plaintiffs  being  entitled  to  their  execution 
against  the  snreties,  their  motion  to  take  off 
the  stay  is  granted  as  to  them,  and  a  perpet- 
ual stay  Is  ordered  as  to  Murray. 


STANBERY  v.  BAKER  et  al. 
(Cotirt  of  Chancery  of  New  Jersey.    April  19, 

1897.) 
Chancery  Practice  —  Frivolous  Demurrer  — 

MOTIOK  TO  UTRIKE — POWEB  OF  CBAKCERT 

CovKT — Wben  Exbrvisbd. 

1.  Chancery  role  213,  allowing  objections  to 
any  pleading  to  be  made  on  motion,  does  not  au- 
thorize a  motion  to  strike  out  a  demurrer. 

2.  A  court  of  chancery  has  inherent  power  to 
strike  out  a  friToious  demurrer  on  motion. 

3.  Where,  pursuant  to  statute,  a  demurrer  to 
a  bill  is  accompanied  by  defendant's  affidavit 
that  it  is  interposed  in  good  faith,  and  the  cer- 
tificate of  counsel  that  it  is  well  founded,  and  it 
has  been  set  down  for  hearing  at  the  next  term, 
such  demarrer  will  not  be  stricken  out,  on  mo- 
tion, as  frivolous,  unless  it  api)ears  that  com- 
plainant will  be  prejudiced  by  the  delay  neces- 
sary to  bring  the  case  on  for  hearing. 

Bill  by  William  S.  Stanbery  against  Eva 
M.  Baker  and  others.  Motion  by  complain- 
ant to  strike  out  demurrer  to  bill.    Denied. 

W.  B.  Ooddlngton,  for  motion.  W.  S. 
Angleman,  opposed. 

EMERY,  V.  0.  This  motion  to  strike  out 
a  demurrer  is  made  upon  the  ground  that 
it  is  frivolous,  uncertain,  and  without  merit. 
The  motion  cannot  be  considered  as  made 
under  the  21Sth  rule,  allowing  objections  to 
any  pleading  to  be  made  upon  motion;  for 
such  motion,  under  this  rule,  is  one  which 
is  made  in  lieu  of  a  demnrrw  or  exceptiota, 
and  is  a  waiver  of  demnrrer  or  exception, 
by  the  express  provision  of  the  rule.  The 
rule,  therefore,  does  not  authorize  a  motion  to 
strike  out  a  demurrer.  Nolan  v.  Nolan  (N. 
J.  Ch.)  unreported  (Chancellor  McOiU).  The 
notice  of  motion  here  does  not  purport  to 
have  been  given  under  the  rule,  and  It  mi^ 
therefore  be  considered  as  based  upon  the 
general  power  of  the  court  of  chancery  to 
strike  out  a  frivolous  demurrer  on  motion. 
The  existence  of  such  right  Is  dolled  by 
the  defendant,  but  I  think  the  court  of  chan- 
cery has  the  power,  inherent  in  every  supe- 
rior court,  of  striking  out  a  demurrer  clearly 
frivolous,  or  clearly  intended  for  the  sole 
purpose  of  delay.  Bowman  v.  Marshall 
(1841)  9  Paige,  78,  80  (CSiancellor  Walworth). 
And  this  seems  to  be  the  opinion  of  Chan- 
cellor Green.  Travers  v.  Ross  (1862)  14  N.  J. 
Eq.  254,  258.  This  right  of  the  court  of 
chancery  to  overrule  and  suppress  pleadings 
as  sham  and  frivolous  would  seem  to  be  nec- 
essary for  the  due  administration  of  Justice, 
and  to  be  the  same  in  its  character  as  the 
right  constantly  exercised  in  our  superior 
courts  of  common  law.  Such  right  to  strike 
out  sham  and  frivolous  pleas  and  demurrers 
in  these  courts  has  been  expressly  atfirmed 
by  our  court  of  errors  and  appeals  in  Brown 
V.  Warden  (1882)  44  N.  J.  Law,  177,  178,  In 
which  case  It  was,  moreover,  held  that  the 
order  striking  out  a  demurrer  as  frivolous 
was  not  reviewable  on  error.  And  by  a  later 
case  (Mershon  v.  Castree,  S7  K.  J.   Law. 
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4S4,  31  Atl.  602),  the  same  rule  was  applied 
to  tbe  revietr  of  an  order  striking  out  a 
plea  as  sham  and  frlyolous.  In  order  to 
guard  against  tbe  filing  of  frlrolous  demur- 
rers to  bills,  the  statute  expressly  requires 
(Chancery  Act,  {  27)  an  affidavit  of  defend- 
ant that  the  demurrer  is  Intoiioaed,  not  for 
delay,  but  In  good  faith,  and  also  tbe  cer- 
tificate <rf  counsel  that  he  has  read  tbe  bin, 
and  that  tbe  demurrer  Is  well  founded.  And, 
In  order  to  arold  delay  in  the  hearing  of  s 
demurrer,  tbe  party  demurring  Is  required 
within  10  days  to  notice  tbe  cause  for  ar- 
gument at  tbe  next  term.  Q«a.  St.  p.  406, 
par.  174;  P.  U  1803,  p.  199,  I  8.  And  If, 
upon  tbe  argument  of  the  demurrer.  It  ap- 
pears to  be  frivolous,  or  Intended  tor  tbe 
purpose  of  delay,  it  shall  be  overruled  aa 
frivolous;  and  no  wder  extending  the  time 
to  answer  shall  be  granted,  unl<ids,  on  full 
examination  of  the  circumstances  of  the 
case,  evident  injustice  will  be  done  unless 
tbe  extension  Is  granted.  Chancery  Act,  $ 
26.  Where  tbe  case  Is  set  down  regularly  for 
hearing  at  regular  term,  and  the  demurrer  Is 
found  frivolous,  the  bill  may  then  be  taken 
a.^  confessed  at  once,  and  proper  decree  en- 
tered, unless  time  to  answer  Is  given.  These 
strict  and  punitive  statutory  rcgulatlMis  of 
the  practice  relating  to  frlvcdous  demurrers 
are  manifestly  sufllcient  to  reach  all  ordi- 
nary cases  of  demurrors  claimed  to  be  f  rlvo- 
knis,  and  to  allow  tbe  disposition  of  them 
under  tbe  practice  prescribed  by  statute 
without  any  unreasonable  delay;  and  tbe 
summary  rdlef  of  striking  out  should  not 
be  resorted  to  unless  the  circumstances  of 
tbe  case  are  such  that  the  complainant  will 
be  prejudiced  by  the  delay  necessary  to  bring 
tbe  case  cm  regularly  for  bearing.  In  tbe 
present  case  the  statutory  affidavit  and  cer- 
tificate are  annexed  to  tbe  demurrer,  and  tbe 
demurrer  has  been  set  down  for  hearing  at 
tbe  ICay  term.  The  ease,  moreover,  as  pre- 
sented by  defendant's  counsel,  strikes  me  as 
one  where  the  court,  at  tbe  bearing,  even 
If  It  ovcrroles  tbe  demurrer  as  frlvoloas, 
ougtat  perbaps  to  permit  an  answer  and 
cross  bin  to  be  filed.  In  order  to  reach  the 
real  questions  wbMi  defendant  desires  to 
presoit  for  adjudication.  If  tbe  demurrer 
should  be  stricken  out  on  motion,  the  court 
would  not  be  in  a  position  to  exercise  tbls 
power.  Tbe  case,  tbM«fore,  should  cmne 
regularly  to  bearing;  and  the  motion  to 
strike  out  Is  denied,  but  without  costs. 


000©WIN  V.  GOODWIN. 

(Supreme  Judicial  Court  of  Maine.    Feb.  24, 

1897.) 

Sale — DsLrvsKT— Rbtaisino  Possession— Fbaud. 

1.  While  it  Is  necessary,  in  order  that  an  ab- 
solute sale  of  chattels  shall  be  effectual  as 
against  second  purchasers  or  creditors,  that  such 
sale  be  accompanied  by  an  actaal  delivery,  con- 
sisting of  a  complete  relinquishment  of  tiie  prop- 


erty by  the  vendor  and  as  complete  an  aeetptance 
of  it  by  the  vendee,  stUl  those  acts  may  be  con- 
sidered as  consummated  where,  after  a  formal 
delivery  of  the  property,  its  possession  is  retain- 
ed by  the  vendor  by  a  contemporaneous  agree- 
ment with  the  vendee  as  his  agent  or  bailee,  pra- 
viding  the  contract  of  sale  be  a  tx>aa  fide  trans- 
action. 

2.  A  vendor  sold  five  cows  to  a  vendee  by  a 
bill  of  sale  in  whkh  this  agreement  occurs:  "I 
agree  to  keep  said  cows  for  what  milk  they  give, 
without  further  expense  to  said  Goodwin  [ven- 
dee], until  the  200i  day  of  March,  nnless  Good- 
win disposes  of  them  or  takes  them  home  l>efoTe 
that  time."  The  testimony  shows  that  the  eowa 
were  either  partially  or  wholly  paid  for  when  the 
bill  of  sale  was  made,  February  20,  1895,  and 
that  on  that  day,  tbe  parties  being  present  at 
the  vendor's  bam,  where  the  cows  then  were  in 
their  stalls,  the  vendor  pointed  out  the  cows  to 
the  vendee,  and  said  to  him,  in  the  presence  of  a 
witness,  "I  deliver  yon  this  stock  free  from  all 
incumbrance."  Held  that,  if  the  jury  believed  this 
testimony,  and  that  the  transaction  was  not 
fraudulent,  they  were  authorized  to  find  that  a 
sale  was  made  accompanied  by  an  actual  deliv- 
ery sufficient  as  against  creditor*  of  the  vendor, 
who  attached  the  caws  before  they  were  re- 
moved from  his  possession. 

(Official.) 

Bxceptlons  from  sni«eme  Judicial  coort, 
Penobscot  county. 

Action  of  replevin  by  Charles  H.  Goodwin 
against  Frederick  O.  (Joodwln.  Verdict  for 
defendant,  and  plaintiff  excepts.  Eticep- 
tlons  sustained. 

On  exceptions  by  plaintiff.  Tbe  title  was 
In  issue,  and  both  parties  claimed  under 
Alphonso  S.  Rand. 

The  plaintiff  claimed  title  under  a  bill  of 
sale  dated  January  20,  1896.  This  bill  of  sale 
was  not  delivered  on  tbe  day  of  its  date,  but 
witbin  a  week  thereafter,  the  payment  for  tbe 
cows  being  made  at  the  time  of  the  delivery  of 
the  bill  of  sale.  At  the  time  of  tbe  delivery 
of  the  bill  of  sale,  tbe  cows  were  In  Rand's 
barn,  on  his  farm  In  Stetson.  The  plaintiff 
did  not  at  that  time  take  away  the  cowa, 
but  claimed  to  have  left  them  In  tbe  care  of 
Rand  under  the  arrangement  stated  In  tbe 
bin  of  sale. 

Tbe  defendant  was  an  execution  creditor 
of  Rand,  and  placed  bis  execution  in  tbe 
bands  of  a  deputy  sheriff,  who,  under  tbe 
defendant's  direction,  proceeded  on  tbe  6tb 
day  of  February,  1896,  to  tbe  bam  of  Rand, 
and  there  on  execution  seized  the  same  cows, 
put  a  keeper  over  them,  and  then  advertised 
them  for  sale  upon  execution,  and  after- 
wards, upon  the  13th  day  of  February,  sold 
tbe  same  upon  execution  to  tbe  defendant. 

The  defendant  contended  that  tbe  sale  to 
the  plaintiff  was  fraudulent  as  to  Rand's 
creditors,  but  this  contention  was  negatived 
by  the  Jury  in  a  special  finding. 

The  defendant  further  contended  that  there 
bad  been  no  sufficient  delivery  of  the  cows 
from  Rand  to  tbe  plaintiff,  aa  against  him 
(the  defendant),  and  also  contended  that  be 
bad  no  notice  of  any  such  sale  prior  to  tbe 
time  of  the  seizure  on  execution,  and  prior 
to  the  day  of  the  sale  on  execution,  but  ad- 
mitted that  on  tbe  day  of  tbe  sale^  and  be- 
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tote  the  aale  on  execution,  he  was  apprised 
of  the  sale  to  the  plaintiff  by  being  shown, 
the  bill  of  sale.  The  plaintiff,  in  turn,  con- 
tended that  tbwe  was  a  delivery,  good  as 
against  creditors  and  Innocent  purchasers, 
and  that  the  defendant  did  hare  notice  prior 
to  the  seizure,  and  also  contended  that  no- 
tice after  seizure  and  before  sale  was  suffi- 
cient. 

The  presiding  Justice  Instructed  the  Jury 
that,  if  the  defendant's  contention  was  true, 
the  sate  to  the  plaintiff  was  not  valid  as 
against  him  (the  defendant).  To  this  ruling 
the  plaintiff  seasonably  excepted. 

The  presiding  Justice,  upon  the  question  of 
deliTery,  further  instructed  the  Jury  as  fol- 
lows: 

"The  second  point  is  that,  whether  this 
was  genuine  or  not,  he  was  an  innocent  cred- 
itor, having  no  knowledge  of  this  transaction 
at  the  time;  that  the  property  was  in  the  pos- 
session of  Mr.  Rand  and  he  thereupon  seized 
it;  and  that,  whatever  may  be  Mr.  Charles 
Goodwin's  good  faith,  it  is  a  case  between 
two  innoceat  parties,  and  he  having  first  got 
the  possession  is  entitled  to  keep  It.  Well,  to 
repeat:  That  Is  the  rule  of  law.  If  one  man 
purchases  a  piece  of  property,  and  leaves  It 
vlth  his  vendor,— does  not  take  It  away  or 
take  deliv«7  of  it,— and  then  another  man,  a 
creditor,  finding  it  there  with  his  debtor,  and 
not  knowing  of  the  prior  sale,  has  It  seized, 
then,  both  parties  being  innocent,  the  second 
one  is  protected  because  he  was  the  first 
one  who  made  the  blunder  by  leaving  the 
property  where  it  might  be  seized  by  his  ven- 
dor's creditors.  If  there  be  a  delivery  made, 
which  I  wlU  explain  a  little  latw,  then  the 
pnrcbaser  is  protected  against  all  parties. 
If  he  takes  delivery,  as  I  shall  explain  to 
ron,  that  protects  him;  or,  if  the  subsequent 
party  creditor  or  other  parchaser  liad  notice 
of  the  first  sale,  the  first  purchaser  Is  pro- 
tected. The  second  purchaser  can  only  pro- 
tect himself  by  showing  that  he  had  no  no- 
tice, and  that  there  was  not  a  delivery. 
Now  the  defendant  says  both.  He  says  here 
there  was  no  delivery,  and  that  he  had  no 
notice;  and.  If  both  of  these  things  appear, 
then  no  matter  how  bona  fide  the  sale  was. 
It  won't  avail  the  plaintiff  because  of  his 
neglect  to  take  over  the  property,  or  his 
neglect  to  give  notice  of  It  As  between  par- 
ties, when  they  are  concerned  themselves, 
gentlemen,  there  Is  no  need  of  delivery.  Mr. 
Foreman,  I  may  have  heard  of  your  horse,  or 
Imow  about  your  horse,  and  I  ask  yon  what 
yon  will  take  for  him,  and  you  say,  'One  hun- 
dred dcdlars,'  and  he  -is  down  in  Bangor 
House  stable  now,  and  I  say,  'I  will  give  It,' 
and  you  say,  'It  Is  a  trade.'  Is  It  my  horse? 
And  I  say,  'Yes;  It  Is  my  horse  and  your 
money.'  Now,  If  we  both  understand  that  the 
whole  title  passes  from  you  to  me,  as  be- 
tween us  two,  the  horse  is  mine;  and  If  the 
stable  bums  up,  and  the  horse  burns  up,  it 
is  my  loss,  and  not  yours.  But  if,  after  this 
talk  with  me,  and  after  I  pay  you  the  one 
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hundred  dollars,  you  meet  another  man,  and 
he  says,  'I  will  give  you  one  hundred  and 
twenty-five  dollars,'  and  you  say,  'All  right, 
I  wlU  take  It,'  and  sell  It  to  him.  But  now  I 
have  bought  it  once,  and  he  has  bought  It 
Now,  if  I  have  left  that  property  there  In 
that  stable,  there  being  no  signs  of  its  ever 
being  transferred  from  you  to  me,  and  the 
second  man  comes  and  gets  it  first,  he  hidds 
It  He  was  honest.  He  paid  his  money,  as 
well  as  I  paid  my  money;  and  he  got  the 
property  first,  and  the  law  assists  the  most 
vigilant  always.  Or,  if  a  creditor  of  yours, 
finding  the  horse  there,  and  not  knowing  of 
my  purchase  of  it,  levies  upon  It,  he  wlU  hold 
it;  and  if  I  complain,  he  will  say:  'Why 
didn't  you  go  and  get  your  horse?  What  did 
you  leave  It  for?'  So  you  see  that  while,  as 
between  the  parties,  there  need  be  no  deliv- 
ery, yet  if  a  purchaser  wants  to  hold  the 
property  against  other  purchasers,  or  against 
creditors  of  his  vendor,  he  must  take  delivery 
or  else  give  notice.  [So  Mr.  Foreman,  in 
the  case  I  suppose,  while  I  was  safe,  so  far 
as  yon  were  concerned,  to  hold  the  property 
against  you,  if  I  desired  to  perfect  my  title, 
and  make  it  good  against  other  parties, 
whether  your  creditors  or  your  subsequent 
vendees,  I  was  bound  to  go  and  get  that 
horse  into  my  own  hands,— get  It  out  of  your 
possession  Into  mine  in  some  way;]  so  that, 
when  other  parties  came  to  take  It,  I  should 
say,  'Not  only  did  I  buy  it,  but  I  took  deliv- 
ery.' And  here  the  question  is  not  so  much 
about  a  delivery  between  the  two,  as  wheth- 
er or  not  as  against  Mr.  F.  O.  Goodwin,  Mr. 
Charles  Goodwin  had  acquired  the  possession 
of  these  cows  by  the  d^very  to  him  by  Mr. 
Band. 

"What  Is  a  delivery?  It  must  be  a  trans- 
fer from  the  dominion  of  (me  to  the  dominion 
of  the  other.  You  have  a  horse  In  your  pos- 
session; you  control  it.  Now,  to  deliver  it, 
you  must  turn  it  over,  so  that  the  other  man 
has  the  control  and  dominion  over  It  Tbe 
ordinary  way,  of  course,  is  the  turning  the 
article  over.  If  I  sell  my  watch  to  one  of 
the  counsel,  and  deliver  it  to  bim,  the  natural 
way  is  to  take  It  off  and  hand  It  to  him.  If 
It  is  a  ship  at  sea.  It  is  done  in  some  other 
way,— by  transfer,  by  bill  of  sale.  It  a  drive 
of  logs.  It  is  done  symbolically;  going  onto 
the  drive,— onto  the  lumber  pile,— and  turning 
it  over  to  the  other  man  for  him  to  take 
charge  of. 

"Now  the  plaintiff  says,  even  as  against 

other  parties  and  against  this  defendant,  that 

there  was  a  delivery.     And  the  defendant 

says,  'No.'     He  says  that  the  possession  ran 

right  along  with  Mr.  Band,  and  there  was  no 

delivery.     And  right  here,  although  out  of 

order,  I  should,  I  think,  recur  again  to  the 

matter  of  fraud.     The  defendant  claims  that 

j  the  very  fact  that  the  cows  were  allowed  to 

remain  in  Rand's  stable  is  evidence  of  fraud, 

I  going  so  far  almost  as  to  say  that  it  was  al- 

j  most  conclusive  evidence  of  fraud.     But  It 

is  not  conclusive  evidence  of  fraud.    It  is  a 
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cIrcumBtance.  The  fact  tbat  a  man  claiming 
under  a  sale  did  not  take  the  property,  did 
leave  it  with  his  vendor,  -while  It  would  ap- 
pear to  all  the  world  as  belonging  to  the  ven- 
dor. Is  evidence  of  fraud.  How  weighty  evi- 
dence, how  good  evidence  of  fraud,  is  for  the 
jury  to  say,— how  it  affects  your  minds.  It 
Is  regarded  by  the  courts  always  as  a  little 
Indication  of  a  bogus  transaction,  but  It  may 
be  explained  satisfactorily,  and  In  this  case 
the  plaintiff  says  he  has  explained  It  by  show- 
ing you  the  reason  of  leaving  it  there,— that 
It  might  be  cared  for  by  Mr.  Rand.  [Now, 
Is  there  In  this  case  sufficient  evidence  to 
convince  you  of  a  delivery?  There  must  be 
such  evidence,  arising  fr<»n  the  conduct  of 
the  parties,  as  shows  a  relinquishment  of 
ownership  and  possession  of  the  property  by 
the  vendor,  and  an  assumption  of  these  by 
the  vendee.  By  the  vendor  we  mean  the 
man  who  sells,  and  by  the  vendee  the  man 
who  buys.  The  doctrine  of  delivery  rests 
upon  the  ground  that  the  vendee— that  Is,  the 
purchaser— should  have  the  entire  control  of 
the  property,  and  that  there  should  be  some 
notoriety  attending  the  act  of  sale,  and  hence 
proof  of  delivery  will  not  be  dispensed  with 
on  account  of  the  relation  of  the  parties  with 
respect  to  the  property  at  the  time  of  the 
sale.]  Now,  was  there  such  turning  over 
of  the  possession  and  control  of  this  iwoperty 
from  Mr.  Rand  to  Charles  Goodwin  as  con- 
stitutes a  delivery  as  against  other  parties? 
Now,  what  did  take  place?  You  heard  the 
story  of  Mr.  Goodwin  himself,  who  says  he 
took  delivery.  He  does  not  say  how.  And 
yon  have  heard  the  story  of  the  young  man 
Goodwin.  Does  the  evidence  convince  you? 
Is  it  true,  in  the  first  place?  Is  what  they 
say  true?  And,  secondly,  if  true,  does  it  ex- 
plain all  satisfactorily,— that  there  was  a  re- 
linquishment on  the  part  of  Mr.  Rand  of  the 
control  and  possession  on  the  one  hand,  and 
the  assumption  on  the  other  by  Mr.  Charles 
Goodwin?  Well,  if  there  was  a  delivery,  and 
Charles  Goodwin  did  all  he  ought  to  have 
done  to  protect  himself  against  subsequent 
purchasers  and  creditors,  as  I  have  detailed 
to  yon,  then  the  defendant  falls  on  that  part 
of  his  case;  because,  If  there  was  a  delivery, 
an  actual  turning  over,  with  some  degree  of 
publicity,  then  the  defendant,  Mr.  F.  O.  Good- 
win, must  suffer  from  it.  But  the  want  of 
delivery  Is  not  enough  to  protect  Mr.  Good- 
win, the  defendant,  from  this  sale.  It  must 
also  appear  that  he  had  no  notice  of  the  sale, 
and  for  the  purposes  of  this  trial  I  will  rule 
to  you  that  it  must  appear  that  he  had  no 
notice  before  the  actual  seizure,  which  was 
on  the  6th  dcy  of  February.  If,  after  he 
caused  It  to  be  seized,  he  took  it  into  his  pos- 
session, even  though  then  he  was  notified 
before  the  day  of  the  sale,  it  did  not  matter; 
but  If,  when  he  seized  it,  it  had  not  been  de- 
livered, and  he  had  no  notice  of  the  sale,  he 
is  protected.  It  is  too  late,  after  that,  for 
the  purchaser  to  come  and  notify  him  of  its 
having  been  sold." 


To  those  rulings  in  the  above  charge  of  the 
presldUig  Justice  that  are  Inclosed  in  brackets 
and  also  the  following  statement  by  the  pre- 
siding Justice  in  his  charge  to  the  Jury  (not 
included  in  the  part  of  the  charge  atrave  g^Iv- 
en)  viz.:  "If,  however,  even  if  it  was  bona 
fide.  If  there  was  no  delivery,  and  F.  O.  Gootl- 
win  had  no  notice  before  the  moment  of  the 
seizure,  then  he  Is  protected,"— the  plaintiff 
seasonably  excepted. 

The  evidence  for  the  plaintiff  upon  the 
question  of  delivery  was  from  the  plaintiff 
liimself,  who  testified  as  follows: 

"Q.  Now,  you  say  this  bill  of  sale  was 
signed  at  night? 

"A.  No,  sir;  that  blU  of  sale  was  made  at 
my  bouse,  and  carried  down  to  Mr.  Rand's, 
and  signed  down  there. 

"Q.  When? 

"A.  The  next  day,  or  a  day  or  two  after, 
when  he  delivered  me  the  stock. 

"Q.  What  I  want  to  know  is  Just  the  date  of 
that.  Was  it  the  22d  or  23d  that  Rand  signed 
this? 

"A.  I  could  not  say  exactly.  I  know  it 
was  within  a  day  or  two. 

"Q.  If  you  paid  him  a  part  at  yonr  house, 
and  a  part  In  Bangor,  how  can  you  state  to 
the  Jury  that  yon  had  paid  him  all  when  he 
signed  this  bill  of  sale? 

"A.  I  do  state  and  say  that  it  la  so,  and  he 
delivered  me  the  stock  that  day.  I  paid  him 
every  dollar  that  I  owed  him  whoi  he  signed 
that" 

And  from  the  plaintlfTs  son,  Heman  Gk>od- 
win,  who  testified  as  follows: 

"Q.  You  speak  about  delivery.  I  want  to 
find  out  what  they  did  about  that. 

"A.  I  went  Into  the  south  part  of  the  bam. 
—Into  the  north  part  of  the  barn  on  the  south 
side  of  the  road;  and  he  pointed  the  cows 
out,  Mr.  Rand  did,  and  he  says,  'I  deliver  you 
this  stock  free  from  all  incumbrance.' " 

F.  J.  Martin  and  W.  S.  Townsend,  for  plain- 
tiff.   P.  H.  Glllin,  for  defendant 

PETERS,  O.  J.  One  Rand,  by  a  biU  of  sale 
with  an  agreement  included,  January  20, 
1896,  sold  five  cows  to  the  plaintiff  at  Rand's 
bam  in  Stetson,  the  bill  of  sale  and  agree- 
ment being  as  follows: 

"Stetson,  Jan.  aoth,  1896. 

"Sold  and  delivered  to  C.  H.  (Soodwln. 
Five  cows  Standing  in  my  New  Bam  in  th^ 
North  end  of  the  Bam  meaning  Xo-3-&-6-T-S- 
Three  Five  Six  Seven  and  Eight  all  grade 
Houlsteln  C!olor  Four  Black  and  white  an<t 
one  Black.  I  have  received  One  Hundred 
and  Twenty-five  Dollars  in  full  payment  for 
the  same  and  I  agree  to  Keep  Said  Co-ws  for 
what  milk  they  give  without  further  expense 
to  Goodwin  until  the  twentieth  day  of  Mart'h 
unless  Goodwin  dlsi>oses  of  them  or  take-; 
them  home  before  that  time. 

"Wit  H.  G.  Goodwin.  A.  S.  Rand." 

The  evidence  of  delivery  came  from  tU? 
plaintiff  himself,  and  from  his  son,  wbo  wit- 
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Mssed  the  bill  of  sale.  The  father  testified 
that  the  bill  of  sale  was  made  at  his  own 
house,  and  carried  down  to  Rand's  house, 
and  signed  there;  that  the  signing  was  done 
on  the  next  day,  or  within  a  day  or  two 
after  the  bill  was  made  out,  and  on  the  day 
when  he  tootc  a  delivery  of  the  stock;  and 
that  he  paid  Rand  every  dollar  due  as  the 
consideration  for  the  sale  when  the  bill  of 
sale  was  signed. 

The  son  testified  to  what  toolc  place  be- 
tween tbe  parties  as  follows:  "Q.  You  speak 
about  delivery.  I  want  to  find  out  what 
tbey  did  about  that.  A.  I  went  Into  the 
aoatli  part  of  the  bam,— into  the  north  part 
of  the  bam  on  the  south  side  of  the  road; 
and  he  pointed  the  cows  out,  Mr.  Rand  did, 
and  he  says,  'I  deliver  you  this  stock  free 
from  all  Incumbrance.'  " 

The  cows  had  not  been  taken  from  tbe 
bam  of  Band  at  his  farm  on  the  6tta  day  of 
February,  1896,  on  which  day  they  were 
seized  upon  an  execution  in  favor  of  the 
defendant  against  Rand,  as  Rand's  property, 
and  at  a  later  date  were  sold  by  the  officer 
to  the  defendant,  who  took  them  away. 
Thereupon  the  plaintiff  replevied  the  cows 
from  the  defendant. 

Two  questions  were  submitted  to  the  Jury, 
npon  which  special  findings  were  returned. 
The  jury  found  that  the  transaction  of  sale 
was  not  fraudulent  as  against  the  vendor's 
creditors,  and  also  that  there  was  not  a 
Talid  delivery.  The  general  verdict  was, 
therefore,  necessarily  for  the  defendant.  It 
is  contended  by  the  plaintiff  that,  if  tbe  tes- 
timony on  the  subject  of  delivery  was  be- 
lieved by  tbe  Jiuy  (and  there  is  no  sign  in 
the  case  to  the  contrary),  the  two  verdicts 
cannot  logically  stand  together,  and  that  tbe 
finding  as  to  delivery  was  erroneous.  Tite 
plaintiff  further  contends  that  the  Jury  com- 
mitted tbe  mistake  in  consequence  of  a  iHir- 
tlally  erroneous  interpretation  of  tbe  law  of 
the  case  by  the  Justice  presiding.  Whether 
that  be  so  or  not  is  tbe  question  presented. 

It  is  not  denied  by  the  plaintiff  that  an 
actual,  and  not  merely  a  constructive,  deliv- 
ery was  necessary;  but  he  contends  that  the 
delivery  was  actual,  although,  perhaps,  not  a 
strictly  manual  delivery. 

The  reason  of  the  rule  requiring  delivery 
throws  some  light  upon  the  question  as  to 
wliat  may  constitute  a  sufficient  delivery. 
In  the  old  case  of  Ludwig  v.  Fuller,  17  Me. 
1C2,  Shepley,  J.,  comments  on  the  subject  as 
follows:  "The  reason  why  a  sale,  when  tbe 
price  is  paid,  is  not  good,  as  respects  other 
parties,  without  a  delivery,  Is  that  the  law 
regards  the  purchaser  as  in  fault,  and  as 
acting  unfairly  and  fraudulently,  in  allow- 
ing the  seller,  by  retaining  the  possession,  to 
hold  out  tbe  apparent  evidence  of  ownership, 
and  thereby  Induce  others  to  purchase  or  to 
credit  him  to  their  injury."  We  apprehend 
that  another  reason  for  the  rule  may  be  that 
contracts  of  sale  without  delivery  are  more 


likely  to  be  uncertain  and  indefinite  as  to 
tbe  property  really  sold,  and  that  a  formal 
act  of  delivery  would  insure  a  better  Identity 
of  tbe  articles  intended  to  be  covered  by  the 
sale.  But  the  learned  Judge  was  speaking 
of  the  rule  as  it  formerly  stood  by  the  old 
common  law,  and,  while  deprecating  a 
change  of  the  rule,  remarks  further  upon  It 
as  follows:  "It  must  be  admitted  that  the 
strength  of  the  reasoning  upon  which  the 
rule  rests,  that  there  must  be  a  delivery  as 
respects  other  parties,  has  been  greatly  im- 
paired in  this  and  other  states,  where  the 
common  law  has  been  so  modified  as  to  al- 
low the  purchaser  to  prove  that  the  sale  was 
not  fraudulent  where  possession  did  not  ac- 
company and  follow  it.  What  will  amount 
to  proof  of  delivery  has  been  the  subject  of 
much  discussion;  and  it  is  rendered  more  dif- 
ficult, and  would  probably  be  found  Im- 
practicable to  state  any  general  rule  appli- 
cable to  all  cases,  especially  in  those  states 
where  the  law  has  been  so  modified  as  not 
to  require  an  actual  and  i>ermanent  change 
of  possession,  and  where  delivery  Is,  there- 
fore, rather  nominal  and  symbolical  than 
actuaL  But,  because  the  reasoning  upon 
which  the  rule  of  law  was  established  does 
not  operate  as  formerly,  and  tbe  rule  Itself 
is  less  convenient  In  practice,  that  does  not 
authorize  a  court  of  law,  contrary  to  a  uni- 
form course  of  decisions,  to  declare  that  the 
rule  no  longer  exists.  However  one  may  re- 
gret that  a  modification  of  one  rule  of  law 
should  be  found  to  impair  the  reason  upon 
which  another  rule  was  established,  it  may 
afford  a  lesson  that,  when  one  Is  dealing 
with  the  common  law,  stare  decUis  is  Judi- 
cial wisdom.  And  if  experience  has  taught 
that  this  modification  has  been  productive  of 
litigation,  ana  afforded  greater  facilities  for 
the  commission  of  frauds,  it  would  lead  to  a 
like  conclusion." 

So  far  as  the  likelihood  of  fraud  existing 
in  cases  where  the  articles  sold  are  not  tak- 
en away  by  the  purchaser,  that  objection 
does  not  lie  here;  nor  could  there  be  any 
uncertainty  of  the  property  intended  to  be 
sold,  inasmuch  as  its  description  is  in  writ- 
ing. And  there  was  no  after  purchaser  to 
be  misled  by  the  seller's  having  an  apparent 
ownership  of  the  property,  although  there 
was  a  creditor  to  attach  it  There  certain- 
ly was  evidence  enough  to  authorize  a  Jury 
to  find  an  actual  delivery.  Tbe  parties  were 
present  with  the  cows,  the  sale  was  ex- 
pressly made  in  the  presence  of  a  witness, 
the  price  was  paid,  and  the  seller  for  a  con- 
sideration became  the  bailee  of  the  prop- 
erty for  the  purchaser.  The  possession  of 
the  cows  was  no  longer  in  the  seller  as  own- 
er. His  possession  was  thereafterwards  the 
purchaser's  possession,  and  not  his  own. 
We  do  not  see  how  any  more  formal  or  par- 
ticular act  of  delivery  would  have  been  of 
any  consequence.  It  was  a  natural  mo<1e  of 
consummating  tbe   bargain,   and  anything 
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BicxK  demonstradre  might  well  excite  a  sus- 
I/lcion  that  the  sale  was  merely  pretended 
and  fictitious. 

We  think  the  Jury  may  haTe  been  led,  by 
the  tenor  of  some  portions  of  the  charge  of 
the  judge,  to  belleye  that  all  these  acts 
were  not  of  themselves  sufficient  to  con- 
stitute a  legal  delivery.  The  iUustrations 
"Which  were  given  of  a  watch  sold  and  de- 
livered by  going  out  of  the  seller's  Into  the 
purchaser's  pocket,  and  of  the  delivery  of 
a  horse  made  effectual  by  the  buyer's  act  of 
taking  the  horse  and  leading  him  away, 
would  tend  to  incline  the  jury  to  suppose 
that  the  purchaser  in  this  case  should  have 
taken  the  cows  away  in  order  to  constitute 
an  actual  delivery.  The  learned  judge  em- 
phasized to  the  Jury  that,  In  order  to  con- 
stitute sale  and  delivery,  there  must  be  a 
"relinquishment  of  the  ownership  and  pos- 
session of  the  property  by  the  vendor,  and 
an  assumption  of  these  by  the  vendee."  It 
was  further  said  that  the  vendee  must  have 
the  enUre  control  of  the  property.  But  it 
was  not  explained  to  the  jury  that  there 
might  be  a  rdinquishment  by  the  vendor 
aad  an  assmnptioB  by  the  vendee  of  the 
ownership,  control,  and  possession  of  the 
property,  without  any  removal  of  the  prop- 
erty away,  and  that  the  purchaser  could 
have  the  legal  control  and  possession  of  the 
property  while  in  the  seller's  hands  as  his 
agent  or  bailee.  If  there  be  oo  fraudulent 
porpose  meditated  by  the  parties.  Although 
the  doctrine  found  (a  the  charge,  as  an  ab- 
stract propositkMi,  was  technically  correct, 
stiU  It  was  an  Imperfect  and  rather  inade- 
quate presentation  of  the  rules  respecting 
delivery  as  applicable  to  tbe  facts  of  the 
«ase  befwe  us,  especially  when  we  take  in 
view  the  position  taken  in  behalf  of  the 
plaiatitr  at  the  triaL  The  instmctlons  were 
absolutely  sound  as  applicable  to  a  case  9t 
sale  where  no  explanation  is  given  or  at- 
temptea  to  be  given  tot  the  possession  re- 
maining in  the  sdler's  hands,  indicating  an 
apparent  ownwship  in  him.  But  the  bill  of 
sale  and  the  agreement  Incorporated  therein 
give  sufficient  explanation  of  that  fact  If 
the  transaction  was  not  fraudulent.  Nu- 
merous authorities  maintain  the  doctrine  that 
when  such  a  transaction  is  not  fraudulent 
slight  acts  are  sufficient  to  prove  delivery. 

In  Stinson  v.  Clark,  6  Allen,  340,  it  is  said 
by  Metcalf ,  J.,  "^hat  when  a  contract  of  sale 
Is  bona  fide,  and  payment  is  made,  in  fuU 
or  in  part,  of  the  price,  slight  acts  are  suffi- 
cient to  show  a  delivery  that  will  avail  the 
buyer  against  the  claims  of  third  persons," 
and  certain  pertinent  cases  are  cited  In  the 
opinion  of  the  court.  The  acts  in  that  case 
showing  delivery  were  not  more  significant 
than  were  the  acts  here.  The  statement  in 
that  case  was  tbat  a  blacksmith  sold  to  a 
purchaser  60  horseshoes  for  $40,  and,  hold- 
ing up  one  of  the  shoes,  said:  "Take  them. 
There  are  the  shoes.    I  deUver  them   to 


you."  The  shoes  by  agreemeiit  were  al- 
lowed to  remain  in  the  shop  for  some  time, 
and  w&K  attached  afterwards  while  remain- 
ing there  by  a  creditor  of  the  s^Ier.  It 
was  held  that  the  delivery  was  sufficient  as 
against  the  creditor. 

The  doctrine  of  the  case  just  dted  is  main- 
tained In  many  cases,  a  few  of  which  only 
need  be  examined  in  corroboration  of  oar 
view  of  the  pending  question.     In  Calkins 
V.  Lockwood,  17  Conn.  154,  the  parties  to  a 
sale  of  Iron  met  at  the  place  where  the  iron 
was,   and  agreed  upon  the  price  and   the 
mode  of  payment,  and  thereupon  the  seller 
said  to  the  buyer,  "I  deliver  yon  the  iron 
at  that  price."     The  Iron  remaining  a  while 
unmoved,  a  creditor  of  the  seller  attached  it, 
but  the  court  held  the  delivery  to  'be  sofll- 
dent.     In  Cutter  v.  Oopelaad,  IS  Me.   127, 
the  oout,  upon  facts  not  unlike  the  present, 
announced  the  statement  that  there  was  no 
legal  objection  in  a  mortgagee's  making  the 
mortgagor  his  agent  to  hold  possession  of 
the  goods  mortgaged;  the  court  in  effect  re- 
marking that  In  such  case  the  apparent  pos- 
session of  the  <me  would  be  the  real   pos- 
session of  the  other.     And  this  principle  was 
adopted  in  the  subsequent  case  of  Hotcb- 
klSB  V.  Hnnt,  49  Me.  218,  where  the  question 
was  exhaustively  examined,  and  the  follow- 
ing rule  as  to  delivery  enunciated:    "WImb, 
by  the  twms  of  an  agreeni«it  of  sale,  the 
article  sold  is  to  remain  in  the  possossloa 
of  the  vendor,  for  a  specific  time  or  for  a 
spedlle  purpose,  as  a  part  of  the  considera- 
tion, and  the  sale  is  otherwise  complete,  the 
possession  of  the  vendor  will  be  considered 
the  possession  of  the  vendee,  and  the  de- 
livery wlU  be  sufficient  to  pass  ths   title 
even    aa    against    subsequent    parchSEsers." 
That  case  was  approvingly  cited   by  the 
Massachusetts  court  In  Thomdlfee  ▼.  Bath, 
114  Mass.  116,  the  coart  qaotteg  from  the 
opinion  In  that  case,  and  relying  on  that  and 
quite  a  number  of  other  pointed  and  rele- 
vant decisions  in  support  of  the  rule  Umm 
enunciated.    In  the  case  last  cited  It  Was 
held  that  evidence  that  a  person,  seeing  aa 
unfinished  piano  In  the  maker's  shop,  offered 
to  purchase  it  of  him  if  he  wonld  finish  tt, 
that  the  ofCer  was  then  and  there  accepted, 
that  a  bill  of  sale  was  then  and  there  made, 
and  that  the  price  was  paid  at  a  subseqaent 
day,  the  piano  being  left  to  be  finished,  win 
authorize  a  jury  in  finding  a  delivery  of  the 
piano  sufficient  to  pass  the  title  as  against  a 
subsequent  purchaser.    The  case  of  Barrett 
V.   Goddard,  3   Mason,  107,   Fed.   Gas.    No. 
1,046,   Is  apropos.     In  that  case  goods  lying 
in  a  warehouse  were  s<M  by  marks    and 
numbers,  and  paid  for,  It  being  a  part  of  the 
bargain  that  the  goods  should  remain  at  the 
option  and  for  the  benefit  of  the  bnyer'at 
the  seller's  warehouse,  rent  free,   for    the 
time  being;  and  it  was  held  by  Judge  Btory 
that  on  these  facts  the  delivery  was   sxi£B- 
clent  as  against  subsequent  purchasers.    To 
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tbe  aame  eflFect  In  Beecher  y.  Mayall,  16 
Orar,  376,  wbere  steam  boilera  were  irar- 
ehased  and  left  In  the  seller's  possession  for 
tbe  accommodation  of  the  parchaser.  And 
many  other  Blgnlflcant  cases  might  be  add- 
ed. But  we  deem  those  cited  to  be  suffl- 
dent 
Eixceptions  sngtalnecL 


PARKS  V.  LIBBT. 

(Supreme  Jndiciai  Court  of  Maine.     Maicb  1, 

1897.) 

JiosaaBST— BaroppBir— DirrBMNT  Igsmis. 

1.  WheDCTcr  an  taaue  of  fact  is  ooee  jodiciaUy 
•ettled  betweea  patties,  it  is  forcTer  settled  be- 
tween such  parties  and  tteir  privies,  and  the  re- 
snlt  inures  in  favor  of  the  winning  party  in  any 
other  litigation  between  such  parties  where  the 
same  issue  is  involved. 

2.  In  order,  however,  that  a  judgment  shall 
have  sach  potential  effiect,  it  must  appear  that 
Hie  facts  in  question  are  the  same  in  each  case; 
tiie  issues  must  be  identical. 

3.  The  defendant  contracted  to  drive  certain 
logs  on  Sebasticook  river  to  Clinton  for  the 
plaintiff,  woo  sold  the  same  logs  to  McNally  to 
be  delivered  at  Clinton.  McNally  sued  the  plain- 
tiff for  a  shortage  in  the  lo^  delivered,  aiu  re- 
covered against  him,  of  which  suit  this  defend- 
ant was  notified  and  requested  to  defend,  and  he 
did  aaaist  in  defending  it.  The  plaintiff  sues  the 
defendant  for  negligence  in  driving  the  logs, 
claiming  that  the  defendant  is  bound  by  the 
judgment  which  McNally  recovered  against  him. 
It  ia  AcU  by  the  court  that  tbe  issues  do  not 
appear  to  be  exactly  the  same,  for  the  following 
reasons:  First.  Because  the  case  finds  that  the 
"Butin"  qoesticm  in  the  prior  suit  was  whether 
the  logs  were  all  driven  down  and  delivered  ac- 
cording to  plaintiff's  contract  with  McNally. 
SeconcDy.  Because  by  plaintiff's  contract  of  sale 
the  logs  were  to  be  driven  to  McNally's  boom, 
while  by  the  defendant's  contract  for  driving 
they  were  to  be  driven  to  boom  or  booms  in 
Clinton.  Non  constat  that  the  places  for  de- 
livery were  the  same.  Thirdly.  Because  the 
plaintiff  was  to  deliver  the  logs  "before  sum- 
mer," while  no  time  was  specified  within  which 
the  defendant  should  drive  the  logs.  Fourthly. 
Because  the  rule  for  recovery  of  damages  would 
not  be  the  same;  in  one  case  the  amount  re- 
coverable being  damages,  if  any,  for  waste  by 
negligent  driving,  and  in  the  other  damages  for 
1<^  bargained  and  sold,  but  not  delivered. 

(Official.) 

Rq;K»rt  from  supreme  judicial  court,  Som- 
erset county. 

Aetfcm  by  David  M.  Parlis  against  Oren 
E.  Libby.  On  report.  Action  to  stand  for 
trial 

a.  S.  Brown,  for  plaintiff.  V.  W.  Bovey 
and  F.  J.  Martin,  for  defendant. 

PETEBS,  C.  X  It  l8  a  weU-eettled  doc- 
trine in  this  state  that,  if  any  Issue  be  ju- 
dicially estaUiahed  between  parties  to  a 
UtlgaUon,  the  beaeflt  of  the  flndlng^  will  in- 
nre  In  tavor  of  the  winning  party,  whenever 
inch  lanw  again  arises  between  the  same 
peiaons  or  tkeir  prtrles  in  any  other  suit. 
This  la  i^MM  tlie  principle  of  eetoiqiel  which 
dedarea  that  an  issue  or  fact  once  judicially 
proved  is  forerer  proved.  But  It  muat 
clearly  appeax.  In  ard«r  that  a  judgment 


shall  hare  such  a  potential  effect,  that  the 
facts  In  question  are  the  same  in  each  case. 
The  Issues  must  be  Identical. 

The  plaintiff  here  invokes  this  principle  <^ 
estoppel,  and  claims  that  its  application  Is 
complete. 

The  facts  bearing  on  the  question  present- 
ed In  tbe  present  suit  are  reported  to  us  as 
foUows: 

"February  1,  1896,  the  defendant  made  a 
written  contract  with  the  plaintiff  to  drivft 
the  plaintiff's  logs  and  cedar  to  the  booifts 
in  CHnton.  Afterwards,  the  same  winter  or 
spring,  the  plaintiff  sold  the  logs  and  cedar 
named  In  the  contract  to  one  McNally,  to 
be  delivered  before  the  next  summer  of  1898 
at  the  booms  in  (Tllnton.  In  the  eariy  part 
of  the  summer  McNally  complained  to  tbe 
plaintiff,  Parks,  of  shortage,  and  on  October 
6,  1894,  McNaBy  began  an  action  against  the 
plaintiff,  Parks,  returnable  to  the  sup^'iinr 
court  for  Kennebec  county  at  the  November 
term,  1894,  to  recover  damages  for  breach  of 
the  said  contract  betwe«i  McNally  and 
Parks  in  not  delivering  the  logs  and  cedar 
as  agreed.  Tlte  plaintiff.  Parks,  thereupon- 
notified  the  deferdant,  Llbby,  of  tbe  begin- 
ning and  pendency  of  the  said  action,  and 
requested  him  to  assume  and  provide  for  tbe 
defense  thereof,  Informing  him  that  he 
should  hold  him  responsible  for  all  costs, 
expenses,  and  damage.  The  action,  McNal- 
ly and  Parks,  was  tried  In  the  superior  court 
for  Kennebec  county  at  the  April  term,  1895. 
In  the  preparation  of  the  ease  for  trial,  and 
at  the  trial,  Mr.  Llbby,  the  defendant,  was 
consulted,  and  advised  to  some  extent,  and 
was  present  and  testified  at  tbe  trial.  In 
that  trial  the  main  question  at  Issue  was 
whether  the  logs  and  cedar  had  been  driven 
down  and  delivered  at  the  booms  In  din- 
ton,  /ind  the  said  logs  and  cedar  were  the 
same  referred  to  In  the  written  contract  be- 
tween tbe  i^lntlff  and  defendant.  The  ver- 
dict was  for  McNally  in  said  action,  and 
judgment  was  rendered  for  McNally  against 
Parks,  the  plaintiff,  for  tbe  sum  of  four 
hundred  and  two  dollars  and  sixty-seveo 
cents  ($402.67)  damages,  and  costs  of  suit 
taxed  at  ninety-one  dollars  and  sixty-seven 
cents  ($91.67).  The  date  of  tbe  judgment 
was  the  28th  day  of  May,  1896.  This  Judg- 
ment the  plaintiff.  Parks,  paid.  The  plain- 
tiff. Parks,  In  the  preparation  and  defense 
of  said  action  of  McNally,  disbursed,  in 
counsel  fees,  witness  fees,  and  Incidental 
expenses,  the  sum  of  one  hundred  and  fif- 
teen dollars  and  eighty-one  cents  ($115.81). 
The  plaintiff.  Parks,  also  spent  some  time  Id 
preparing  the  case  for  trial  and  in  attend- 
ance upon  the  trial,  for  which  he  makes  a 
charge  of  one  hundred  (100)  dollars,  he  tea- 
tWylng  that  he  spent  twenty-five  (25)  daya, 
himself  and  teams,  and  calling  four  (4)  CM- 
lars  per  day  a  reasonable  compensation. 

"The  defendant,  not  contesting  any  of  tbe 
foregoing  inropoBitioBa  except  the  charge  for 
personal  services  in  preparing  and  trying. 
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said  case,  offers  in  defense  of  this  action 
evidence  tending  to  show  that  he  did  In 
fact  drive  the  logs  and  lumber  named  In 
his  written  contract  to  the  booms  In  Clinton 
within  the  time  specified. 

"To  this  evidence  the  plaintiff  objects,  on 
the  ground  that  the  defendant,  Llbby,  hav- 
ing beea  notified  to  defend  the  former  ac- 
tion, had  had  his  day  in  court  upon  that 
question,  and  it  is  not  now  open  to  him." 

We  think  the  facts  disclosed  by  the  report 
do  not  clearly  show  of  themselves,  without 
the  aid  of  any  other  evidence,  that  the  is- 
sues In  both  cases  were  alike.  A  want  of 
complete  Identity  is  easily  discoverable  upon 
close  examination. 

In  the  first  place  it  is  stated  that  the 
"main"  question  at  the  first  trial  was  wheth- 
er the  logs  had  been  driven  down  and  de- 
livered as  the  defendant  in  that  suit  had 
agreed  to  do.  That  Is  not  exact  enough  for 
such  certainty  as  is  required  to  allow  the 
doctrine  of  strict  estoppel  to  defeat  a  claim. 

And  this  criticism  is  the  more  apropos 
when  we  notice  from  a  recital  of  the  two 
contracts  in  the  writ  (and  the  contracts  are 
not  otherwise  copied),  that  the  defendant  In 
the  former  suit  was  required  to  deliver  the 
logs  to  the  purchaser  "before  summer," 
while  the  time  within  which  this  defendant 
was  bound  to  drive  the  logs  to  some  boom  Is 
not  specified  in  his  contract.  Non  constat 
that  the  defendant  In  this  suit  was  compel- 
led by  his  contract  to  drive  the  logs  within 
The  same  period  of  time,  or  that  he  could  do 
so.  Sometimes  the  early  freshets  do  not 
furnish  suflSclent  water  for  soccessful  log 
driving. 

Another  discrepancy  between  the  two  con- 
tracts appears  to  be  that  the  driving  con- 
tract of  the  defendant  was  to  deliver  the 
logs  In  boom  at  Clinton,  but  the  contract  of 
sale  by  the  plaintiff  was  to  deliver  the  logs 
into  McNally's  t>oom,  and  it  nowhere  ap- 
pears that  the  two  destinations  or  idaces  of 
delivery  are  the  same. 

McNally's  boom  may  not  be  the  same  as 
Clinton  hoom  or  booms. 

Finally,  another  objection  to  subjecting  the 
defendant  to  the  Judgment  against  the  plain- 
tiff, with  the  same  effect  as  if  found  against 
himself.  Is  that  the  rule  of  damages  in  the 
two  actions  is  not  the  same.  This  defend- 
ant may  be  liable  for  such  damages  as 
might  arise  from  his  negligence,  while  the 
plaintiff  in  the  other  action  against  him 
was  liable  for  damages  arising  for  not  de- 
livering a  certain  quantity  of  logs  according 
to  an  agreement  of  sale.  One  stands  in  the 
position  of  a  bailee  and  the  other  in  that  of 
seller  of  the  logs.  The  damages  for  negli- 
gent driving  might  be,  and  ordinarily  would 
be,  widely  different  from  damages  for  not 
delivering  logs  bargained  and  sold.  The 
one  might  be  no  more  than  amounting  to  a 
part  of  the  value  of  the  missing  logs.  The 
other  might  be  the  total  value  of  the  miss- 
ing logs  themselves. 


The  evidence  offered  by  the  plaintiff  should 
be  excluded,  and,  according  to  the  terms  of 
the  report,  the  action  is  to  stand  for  trial. 

Action  to  stand  for  trial. 


PORTERFIBLD  v.  POBTEBFIEt,D. 

(Court  of  Appeals  of  Maryland.    April  30, 1897.) 

Wills — Constrcction— Powbb  of  Salb. 

Testatrix  devised  to  her  son  in  tmst  a  cer- 
tain farm,  to  be  held  for  seven  years  for  the  use 
of  her  children,  providing,  however,  that  the 
farm  might  be  sold  at  any  time  within  such 
period  if  a  majority  of  the  children  should  elect. 
Held,  that  the  executor  had  no  power  of  sale  over 
such  real  estate  at  the  reqnest  of  a  majority  of 
the  childreD,  but  they  alone  could  exerdse  con- 
trol over  the  transfer  of  the  title. 

Appeal  from  orphans'  court,  Washington 
county. 

Petition  by  Joseph  L.  Porterfield,  executor 
of  Helen  O.  Porterfield,  for  leave  to  sell 
land.  To  the  order  Milton  W.  Porterfield  ex- 
cepts. From  an  order  overruling  the  excep- 
tions, he  appeals.    Reversed. 

Argued  before  McSHERRY,  C.  3^  and 
BRYAN,  FOWLER,  BRISCOE,  PAGE,  ROB- 
ERTS, and  BOYD,  JJ. 

D.  W.  Doub,  for  appellant.  A.  C.  Strife, 
for  appellee. 

BRISCOE,  J.  This  case  Involves  the  con- 
struction of  certain  clauses  of  the  last  will 
and  testament  of  Helen  O.  Porterfield,  of 
Berkeley'  county,  W.  Va.  There  is  a  single 
question  presented  by  the  record,  and  that  is 
whether  Joseph  L.  Porterfield,  the  executor 
named  In  the  will,  had  authority  to  make 
sale  of  the  real  estate  devised  in  trust  by  the 
fourth  clause  of  the  will,  under  the  provi- 
sions of  section  282  of  article  93  of  the  Code. 
It  is  admitted  that  the  will  confers  no  ex- 
press power  of  sale,  but  the  appellee  con- 
tends that  the  power  arises  by  necessary  im- 
plication of  law.  By  the  second  clause  of 
the  will  the  testatrix  gave,  devised,  and  be- 
queathed all  the  rest  and  residue  of  her  es- 
tate, real,  personal,  and  mixed,  to  all  her 
children  in  fee  simple,  to  be  divided  amonj; 
them  share  and  share  alike,  subject  to  the 
third  and  fourth  clauses  of  her  will.  The 
fourth  clause,  and  the  one  upon  which  the 
decision  of  this  case  depends,  is  in  these 
words:  "I  do  hereby  will,  bequeath,  and  de- 
vise to  my  son  Milton  W.  Porterfield.  of 
Washington  coanty.  In  the  state  of  Mary- 
land, my  farm,  known  as  the  'Moler  Farm.' 
lying  along  the  Williamsport  and  Hagers- 
town  turnpike  road,  in  the  county  and  state 
last  aforesaid,  to  be  by  him  held  in  trust, 
however,  for  all  my  children.  Including  him- 
self, for  the  period  of  seven  (7)  years  from 
the  date  of  the  probate  of  this  my  will,  pro- 
vided, however,  the  said  farm  may  be  sold 
or  divided  between  or  among  all  my  said 
children  share  and  share  alike,  at  any  time 
within  the  said  period  of  seven  (7)  years.  If 
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a  majority  of  all  my  children  then  living 
may  80  elect  My  purpose  In  this  provision 
of  ttiis,  my  will,  is  to  prevent  a  sale  or  divi- 
sion of  my  said  Moler  farm  until  the  end  of 
said  period  of  seven  (7)  years,  or  until  a  fa- 
Torable  opportunity  for  the  sale  or  division 
of  said  farm  may  occur  at  any  time  within 
said  seven-year  period  that  may  be  satisfac- 
tory to  a  majority  of  my  then  living  chil- 
dren." By  the  sixth  clause,  she  appointed 
tier  son  Joseph  L.  Porterfleld  executor,  and 
requested  that  neither  her  executor  nur  Mil- 
ton W.  Porterfleld,  whom  she  had  named  as 
trustee,  should  be  required  to  give  bond. 
The  remaining  clauses  of  the  will  relate  to 
certain  special  devises  and  bequests,  but  do 
not  throw  any  light  upon  the  question  here 
presented. 

It  appears  from  the  record  that  on-  the 
22d  of  January,  1897,  letters  testamentary 
on  the  estate  were  granted  to  the  executor 
named  In  the  will,  and,  upon  Ids  application 
to  the  orphans'  court  of  Washlngrton  county, 
an  order  was  procured,  directing  a  sale  of 
this  pr(^>erty,  under  the  fourth  clause  of  the 
will.  There  was  filed  with  the  application 
the  written  consent  of  aH  the  heirs  of  Helen 
0.  Porterfleld,  except  one,  to  "an  immediate 
sale  of  that  portion  of  the  Moler  farm  which 
our  mother  In  her  lifetime  laid  off  into  build- 
ing lots,  believing  the  present  a  favorable 
time  and  opportunity  to  sell  that  portion  of 
said  farm."  The  executor  sold  at  private 
sale,  to  Milton  W.  Porterfleld,  one  of  the  lots, 
designated  as  lot  No.  1,  and  to  the  ratifica- 
tion of  which  exceptions  were  filed  by  the 
purchaser,  upon  the  ground  that  the  execu- 
tor, under  the  terms  of  the  will,  had  no  au- 
thority to  sell,  and  could  not  give  a  good  and 
sufficient  deed  therefor.  These  exceptions 
were  overruled,  and,  from  the  order  ratify- 
ing the  sale,  tbla  appeal  has  been  taken. 
Looking,  then,  to  the  will  Itself,  we  fall  to 
find  any  expression  which  indicates  an  inten- 
tion upon  the  testatrix  to  confer  an  express 
power  to  sell  upon  either  her  executor  or 
trustee.  By  the  second  clause  of  her  will, 
she  devlaed  a  fee-simple  estate  in  the  proper- 
ty to  her  children,  subject  to  the  proviso  in 
the  fourth  clause  that  the  "Moler  Farm" 
should  be  held  In  trust  for  all  her  children 
for  the  i>erlod  of  seven  years,  unless  a  ma- 
jority of  her  children  then  living  should  elect 
within  that  period  to  sell  or  to  divide;  and 
she  distinctly  states  the  purpose  and  object 
of  this  provision  of  her  will  to  be  to  prevent 
a  sale  or  division  of  the  Moler  farm  until 
the  end  of  said  period  of  seven  years,  or  un- 
til a  favorable  opportunity  for  the  sale  or  di- 
vision of  the  farm  may  occur  at  any  time 
within  the  seven-year  period  that  may  be 
satisfactory  to  a  majority  of  her  then  living 
-children.  The  legal  estate  In  the  property 
here  devised  Is  clearly  vested  in  the  children 
«f  the  testatrix,  and  they  can  exercise  con- 
trol over  the  transfer  of  the  title  if  they  can 
agree  among  themselves,  or  In  case  they  can- 
not agree,  and  a  majority  should-  elect  to  sell 


or  divide,  as  provided  by  the  fourth  clause, 
then  by  the  intervention  of  a  court  of  equity. 
As  to  the  doctrine  of  implied  powers,  re- 
lied upon  by  the  appellee,  it  is  only  neces- 
sary to  say  that  it  has  no  application  to  this 
case.  The  law  is  well  settled  in  both  this 
country  and  England  "that  where  a  testator 
directs  that  his  real  estate  shall  be  sold,  and 
the  proceeds  of  sale  are  to  be  disbursed  or 
distributed  by  the  executors,  the  power  to 
sell  is  an  implication  of  law."  Ogle  v.  Reyn- 
olds, 75  Md.  150,  23  Atl.  138;  Magruder  v. 
Peter,  11  GIU  &  J.  226;  Peter  v.  Beverly,  10 
Pet  565;  Doe  v.  Hughes,  6  Exch.  223.  It 
follows  that  the  order  of  the  orphans'  court 
appealed  from  must  be  reversed,  and  the  pe- 
tition dismissed.  Order  reversed,  and  peti- 
tion dismissed,  with  costs. 


HOOPER,    Mayor,    et   al.    v.    BALTIMORE 

CITY  PASS.  RY.  CO. 
(Court  of  Appeals  of  Maryland.    April  1,  1897.) 
Btbbst  Railroaus— Ekxgtion  of  Troli.kt  Poles 

— AUTHORITT  or  MaTOR — EXTB!fT  0» 

Fkaxchisb. 

1.  Acta  1800,  c  271,  amending  the  charter  of 
the  Baltimore  City  Passenger  Railway  Com- 
pany, and  authorizing  it  to  use  improved  meth- 
ods of  traction,  and  any  system  of  propulsion 
which  the  mayor  and  council  may  autnonse  oth- 
er corporations  to  use  witiun  the  dty,  when  sup- 

glemented  by  Acts  1892,  cc.  210,  232,  authoriz- 
ig  other  companies  to  use  the  trolley  system, 
authorizes  such  company  to  erect  trolley  poles 
in  streets,  since  they  are  a  necessary  part  of  such 
a  system. 

2.  Acts  1890,  c.  370,  giving  the  mayor  and 
council  of  Baltimore  power  to  require  ail  wires 
to  be  placed  underground,  does  not  authorize  the 
mayor  to  prevent  a  street-railway  company  from 
erecting  trolley  poles  In  the  streets  under  a 
charter  power  to  use  the  trolley  system,  where 
the  city  council  has  taken  no  action  under  such 
act  as  to  trolley  wires. 

Appeal  from  circuit  court  of  Baltimore  dty. 

Suit  by  the  Baltimore  City  Passenger  Rail- 
way Company  against  Alceeus  Hooper,  mayor, 
and  others,  for  an  Injunction.  From  a  decree 
granting  the  writ,  defendants  appeal.  Affirm- 
ed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN. PAGE,  BRISCOE,  RUSSUM,  BOYD,  and 
FOWLER,  JJ. 

Thomas  G.  Hayes  and  Thomas  L  Elliott,  for 
appellants.  Arthur  W.  Machen  and  Bernard 
Carter,  for  appellee. 

FOWLEU,  J.  Nearly  four  years  ago  the 
Baltimore  City  Passenger  Railway  Company 
filed  a  bill  in  the  circuit  court  of  Baltimore 
city  for  an  injunction  to  restrain  the  then 
mayor  of  the  dty  of  Baltimore  and  others 
from  preventing  or  obstructing  the  erection  Ota 
Baltimore  street,  or  any  other  street,  in  the 
city  of  Baltimore,  along  the  lines  of  any  of 
that  company's  railway  tracks,  of  saltable  Iron 
poles  for  the  use  of  what  is  known  as  the 
"trolley  system."  To  the  bill  Just  referred  to 
the  then  defendants  demurred;    but  after  a 
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full  hearing  tbls  demnrrer  was  oTerraled,  and 
It  •w&»  beld.  In  conformity  with  the  opinion  of 
the  learned  Jndge  below,  that  the  plaintiff  waa 
entitled  to  the  relief  prayed,— that  ia  to  say, 
that  the  Baltimore  City  Passenger  Railway 
Company  had  the  right  nnder  its  charter  to 
nae  the  trolley  system  of  propelling  its  cars 
on  Baltimore  street,  or  on  any  other  street  in 
that  city  on  which  It  had  its  tracks.  From 
that  decree  no  appeal  was  taken,  and  the  rail- 
way company  at  once  proceeded  to  introduce 
the  trolley  system  on  Its  Baltimore  street  and 
some  other  lines.  Recently,  desiring  to  dis- 
Gontinne  the  cable  system  on  its  "Blue  Line," 
and  In  its  place  to  use  the  trolley  system,  it 
was  preparing  to  make  the  change;  and  for 
that  purpose,  in  compliance  with  certain  city 
ordinances,  permission  waa  sought  from  and 
giyen  to  it  by  the  city  commissioner  to  erect 
taron  trolley  poles,  but  the  appellant,  as  mayor 
of  Baltimore  city,  refused  to  allow  poles  to  be 
erected  as  requested.  Whereupon  the  rail- 
way company  filed  the  bill  In  this  case,  which 
makes  substantially  the  same  allegations  that 
are  made  In  the  former  bill,  and  also  alleges 
that  the  appellant  Intended  to  make  use  of  the 
authority  of  his  official  position  and  of  his  in- 
fiuoice  with  the  police  of  the  city  to  prevent 
said  company  from  making  the  desired  change 
in  Its  method  of  traction  and  motive  power, 
and  that  such  intended  forcible  obstruction  of 
the  proposed  work  was  unlawful,  not  only  be- 
cause It  was  an  unjustifiable  Interference  with 
the  rights  and  privileges  of  said  company 
granted  to  it  by  the  legislature,  but  also  bie- 
cause  It  was  contrary  to  the  decree  passed  In 
the  former  case.  The  court  below  ordered  the 
injunction  prayed  for  to  issue,  and  the  mayor 
and  the  other  d^endants  have  appealed. 

Although  much  was  said  at  the  hearing  as 
to  the  binding  effect  in  this  case  of  the  decree 
In  the  former  case,  and  it  was  very  earnestly 
contended  by  the  appellee  company  that  these 
appellants  are  concluded  by  it,-  we  will  not 
stop  to  consider  any  of  the  preliminary  or 
technical  questions  arising  out  of  the  attempt- 
ed application  of  the  doctrine  of  res  adjudl- 
cata,  for  we  are  all  of  opinion  that  conceding, 
as  contended  by  the  appellants,  that  the  for- 
mer decree  has  no  force  or  elTect  whatever  in 
this  case,  the  facts  appearing  In  this  bill  and 
the  answer  and  exhibits,  and  the  laws  and  or- 
dinances by  which  the  rights  and  duties  of 
the  respective  parties  are  to  be  determined, 
fully  warranted  the  decree  appealed  from. 
We  will  proceed  to  state  the  grounds  of  oar 
conclusion. 

The  Baltimore  City  Passenger  Railway  Com- 
pany, the  appellee  In  this  case,  Is  the  oldest 
company  of  the  kind  In  the  city  of  Baltimore, 
having  been  the  first  one  Incorporated  by  the 
legislature  of  Maryland  (chapter  71,  Acts  1861- 
62).  £ver  since  its  incorpocatioo  it  has  owned 
and  nsed  several  railway  tracks  laid  In  the 
streets  of  that  city.  Under  Its  original  char- 
tar,  the  appellee  was  authorized  to  use  only 
horses  as  a  motive  power,  but  by  an  amend- 
ment thereof,  by  the  act  of  1890.  c  271,  it  was 


antkorlaed  to  use  Improved  methods  of  trac- 
tion and  motive  power  different  from  horses 
upon  its  railways,  and  to  Increase  its  capital 
for  that  purpose.  By  the  first  section  of  this 
act  it  waa  aathotlsed  to  "nse  upon  any  or  all 
of  its  railway  tracks  In  the  city  of  Baltimore 
any  cable  system  or  other  system  of  propul- 
sion by  means  of  stationary  engines,  any 
pneumatic  motors,  stored  electricity  motorv, 
and  any  motive  power,  and  means  of  tractioin 
which  the  mayor  and  city  council  may  sanc- 
tion or  which  shall  be  authorized  to  be  made 
ose  of  In  the  city  of  Baltimore  by  any  other 
corporation  exercising  street-railway  fran- 
chises thereon."  Since  the  passage  (tf  the  fore- 
going act  almost  all,  if  not  aU,  the  street-rail- 
way companies  have  been  auQiorlBed  to  use 
the  trolley  system;  and,  in  the  case  of  the 
traction  company,  the  legislature  has  Xty  the 
act  of  1802,  c.  210,  authorized  It  "to  place  and 
use  upon  any  and  all  of  its  tracks"  the  trolley 
(lystem.  Also,  by  an  act  of  the  same  year 
(chapter  232),  the  Baltimore,  Hampden  4k  L&ke 
Roland  Company  was  given  authority  to  pro- 
pel ita  cars  in  certain  streets  by  tiie  same  sys- 
tem. It  would  seem  to  follow  clearly  from 
the  act  of  1880,  c.  271,  and  the  subsequent  ac- 
tion of  the  city  and  the  legislature  In  aothoiiz- 
Ing  the  other  companies  to  nse  the  tndley  sys- 
tem, that  the  appellee  is,  by  the  very  words  of 
that  act,  empowered  to  use  that  system  on 
"any  or  all  of  Its  tracks  in  the  city  of  Balti- 
more." But,  in  answer  to  what  appears  to  be 
the  plain  meaning  of  the  act  in  question,  the 
appellants  contend— First,  that  the  act  of  1890, 
c.  370,  which  was  passed  at  the  same  session 
and  approved  on  the  same  day  as  the  act  of 
1880,  c.  271,  repealed  or  modified  chapter  271. 
BO  that  the  right  to  use  the  trolley  system  con- 
ferred by  the  legislature  upon  the  appellee 
company  cannot  be  exercised  by  it  vrithoat  the 
consent  of  the  mayor;  second,  that  even  If  the 
act  of  1880,  c.  271,  gave  to  the  appellee  the 
power  to  use  its  troUey  system  on  Its  tradis 
in  Baltimore  city,  the  power  so  conferred  "is 
limited  to  a  grant  of  the  kind  of  motive  power 
which  may  be  used,  and  not  to  the  mode  and 
appliances"  to  be  placed  hi  the  streets  of  the 
city  in  order  to  use  such  power;  and,  third, 
that  express  power  has  been  conferred  upon 
the  mayor  and  city  council  to  require  all  tele- 
graph, telephone,  electric  light,  or  other  wires 
to  be  placed  underground  after  such  reason- 
able notice  as  they  may  prescribe. 

1.  It  would  seem  to  be  too  clear  for  contro- 
versy that  the  appellee  has  the  right,  hy  rlrtue 
at  legislative  grant,  to  use  the  trolley  system, 
whatever  that  may  be.  Nor  is  it  to  be  sup- 
posed that  the  legislature  would  grant  this 
right,  and  that,  too,  in  the  language  In  which 
the  grant  is  made  to  the  appellee,  and  at  the- 
same  time  place  it  in  the  power  of  the  mayor 
to  destroy  this  right,  not  by  any  afflimative 
action,  but  merely  by  refusing  to  give  his  as- 
sent to  the  erection  of  iron  poles.  The  right 
to  use  this  system  is  given  to  the  appeUee  lo 
two  ways:  First,  it  may  nse  any  systam  of 
ptoiHilslon  by  means  of  stationary  englaesi 
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and,  aecond.  It  msy  tbc  any  syetem  of  propul- 
ilon  which  shall  be  authorised  to  be  used  by 
any  other  street-railway  company  In  Baltimore 
dty.  We  cannot  believe  that  the  legislature 
Intended  to  give  to  the  mayor  any  such  pow- 
er as  la  claimed  for  him  here;  for  It  most  be 
ronembaed  that  this  Is  not  the  case  of  a  cor- 
poration upon  which  the  legislature  has  mere- 
ly conferred  a  franchise,  the  exercise  of  whicA 
in  the  city  of  Baltbnore  may  ^pend  upon  the 
conaent  of  the  mayor  or  of  the  municipality, 
bat  this  appellee,  by  ylrtne  of  Its  charter,  had 
been  for  many  years  hetare  the  act  of  1890 
hi  the  full  exHdae  of  its  francdiises  in  the 
■treets  <rf  Baltimoore.  subject,  of  course,  to  the 
il^t  of  the  city  to  regulate  the  T&e  of  Its 
streets.  If,  therefore,  as  we  haye  said,  and 
as  seems  to  us  must  be  conceded,  the  act 
«l  1800,  c.  271,  operated  as  a  legislatiye 
giant  to  the  ^ipellee  to  use  tliat  something 
lAtch  ks  called  the  "trolley  system,"  it  neces- 
Hri^  follows  that  the  mayor  and  dty  council 
cannot  qoaUfy  or  abridge  that  grant,  nor,  of 
CMuae^  could  the  mayor  alone,  by  refualng  to 
issae  a  permit  to  place  the  poles,  make  that 
nlawfnl  which  the  legislature  had  declared  to 
be  lawful.  In  the  case  of  State  y.  Latzobe, 
SI  Md.  222,  31  AtL  788,  McSherry,  C.  J.,  d»- 
UTorlng  the  opinion  of  the  court,  H  is  said: 
"If  the  act  to  be  done  be  a  lawful  one, 
and  be  sanctioned  by  legislative  raiactment, 
•  •  •  and  if  the  persons  or  body  corporate 
proposing  to  do  it  be  duly  empowered  to  per- 
form it,  the  mayor  and  city  commissioner  can- 
not, nor  can  either  of  them,  make  the  act  il- 
legal, or  prevent  its  performance,  by  refusing 
to  issue  a  permit." 

2.  But,  in  answer  to  this  view,  it  is  coi»- 
tended  by  the  appeUants  that,  by  a  fair  and 
reasonable  constraction  of  the  act  of  1890,  c. 
371,  the  legislature  conferred  ujffta  the  ap- 
pdlee  only  the  right  to  use  a  certain  kind  of 
motiye  power,  and  that  the  legislatiye  grant 
did  not  Include  the  mode  of  construction  and 
appliances  to  be  placed  in  the  street;  and  there- 
fore the  mayor  has  the  right,  and  it  is  his 
doty,  under  the  circumstances  of  this  case,  to 
refuse  to  permit  the  appellee  to  do  that  which 
It  has  no  rit^t  to  do.  We  think,  however,  that 
this  view,  and  the  distinction  on  which  it  Is 
based,  is  more  ingenious  than  sotmd.  It  will 
be  observed  ttiat  the  grant  to  the  appellee 
btdndes  "any  motive  pow»,"  as  well  as 
"any  means  of  traction,"  authorized  to  be  used 
by  the  other  companies.  The  motive  power 
which  the  appellee  prt^Mwes  to  use,  and  which 
it  Is  conceded  It  has  been  authorised  to  use, 
is  dectridty.  and  the  means  by  which  that 
motive  power  is  to  be  made  available  are  st»- 
tlMiary  ^'"g'""'  and  overhead  wires.  This  ap- 
pellee has  been  for  some  years  using  on  Its 
"Bine  Line^  what  Is  known  and  what  is  call- 
ed In  the  act  of  1890  "the  cable  system," 
which  Is  generally  imderstood  to  Imply  a  sta- 
tioaary  ^»"c<"^  and  an  underground  cable;  and 
the  "trolley  system,"  which  the  traction  com- 
paay  was  antborUted  to  use,  and  which,  tliere- 
toK,  this  company  has  the  right  to  use,  Is 


Just  as  generally  understood  to  imply  the  use 
of  a  stationary  engine  and  overhead  wires 
strung  OP  poles.  We  cannot  suppose  that 
where  the  legislature  granted  to  the  appellee 
the  right  to  use  the  "trolley  system,"  as  It 
undoubtedly  did,  It  did  not  intend  to  Indude 
in  its  grant  the  right  to  use  overhead  wires 
and  suitable  poles,  which  are  the  distinctive 
characteristics  of  that  system.  If  we  are  cor- 
rect In  the  meaning  and  force  we  have  at- 
tributed to  the  expression  "tndl^  system,"  U 
follows  that,  when  the  legislature  gave  the 
traction  company  permission  to  use  this  sys- 
tem on  all  Its  tracks  in  the  city  of  Baltimore, 
it  at  the  same  time  authorised  the  use  ot  over- 
head wires  and  poles.  We  cannot  suppose 
that  a  dllTerent  meaning  Is  to  be  attached  to 
these  words  when  construing  the  grant  made 
to  the  appellee.  Without  discussing  this  ques- 
tion further,  we  think  It  very  dear  that  the 
legislature  Intended  to  permit  the  appellee  to 
use  the  trolley  system,  and  that  this  system,  as 
generally  understood,  and  therefore  as  aiith<H:- 
Ized  to  be  used  by  the  act  of  1890,  c.  271,  in- 
cludes electricity  as  a  motive  power  and  over- 
head wires  and  poles  as  a  means  of  traction. 
Legislative  grants,  either  to  Individuals  or  cor- 
porations, are  not  to  be  weakened  or  destroyed 
by  strained  and  unreasonable  constructions  of 
statutes,  based  upon  Ingenious  suggestions  and 
theories.  The  right  to  use  the  trolley  system 
granted  to  the  appellee  In  express  terms  Is  not 
to  be  taken  from  It  because,  In  the  opinion  of 
the  appellants,  some  other  system  may  be 
more  desirable  and  safer,  nor  because  the 
mayor  refuses  to  do  what  It  Is  his  duty  to  do, 
namely,  to  grant  the  permit  which  it  was  also 
the  duty  of  the  appellee  to  request  If  the 
trolley  system  is  so  dangerous  to  the  public 
safety  and  so  objectionable  as  was  contended, 
the  legislature,  or  the  munidpality,  if  power 
has  been  given  to  it,  and  not  the  mayor  alone, 
should  correct  the  alleged  evil. 

3.  It  was  also  urged  that.  If  the  mayor 
or  the  dty  had  not  the  power  dalmed  for 
him,  the  act  ot  1890,  c.  370,  which  gave  the 
dty  power  to  require  all  wires  to  be  placed 
underground,  would  be  nugatory.  But  the  ef- 
fect of  that  act  Is  not  In  any  manner  involved 
in  this  case.  The  power  conferred  by  it  has 
not  yet  been  exercised,  and  the  only  («dlnance 
which  thus  far  has  been  proposed  to  be  passed 
In  pursuance  thereof,  "to  construct  a  goieral 
system  of  conduits  under  the  streets  for  the 
rec^tl<m  of  wires,"  expressly  excepts  trolley 
lines.  Doubtless  when  the  dty  of  Baltimore 
determines  to  exercise,  through  its  mayor  taiA 
city  council,  the  power  given  it  by  the  legisla- 
ture to  order  all  wires  to  be  placed  under- 
ground, it  will  be  able  to  do  so  without  dlfS- 
culty;  but,  whether  this  be  so  or  not,  we 
cannot  now  determina  It  Is  sufficient  for  the 
present  purpose  to  say  that  neither  the  appd- 
lee  nor  any  oi  the  railway  companies  using 
the  overhead  wires  in  Baltimore  dty  have  been 
yet  required  to  place  them  nndergroimd.  It 
follows  that  the  decree  appealed  from  must 
be  affirmed.    Decree  affirmed. 
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CHASSAING  et  aL  t.  DURAND. 
4Court  of  Appeals  ot  Maryland.    April  1,  1897.) 

Beqobst  to  Exbcvtor— Comfbnsatiom  fob 
Bekvices. 
A  testator  beciueathed  certain  goods  to  the 
person  named  as  bis  executor,  who  had  also  been 
a  warm  personal  friend  of  the  testator,  and  re- 
quested the  legatee  to  comply  with  instructions 
given  in  a  prirate  letter,  and  in  a  codicil  be- 
queathed to  him  an  additional  sum  in  money, 
stating,  "And  I  thank  him  in  advance  for  his 
services  in  closing  up  my  estate  as  testamentary 
executor."  HM,  that  the  bequest  of  money  was 
not  intended  as  compensation  for  services  as  ex- 
ecator,  and  therefore  the  legatee  did  not  forfeit 
it  by  renouncing  the  trust. 

Appeal  from  circuit  court  ot  Baltimore  city. 

Action  by  Ferdinand  E.  Chatard,  adminis- 
trator with  the  will  annexed  of  BJmile  Duca- 
tel,  deceased,  against  the  Orphan  Asylum  in 
Baltimore,  Alfred  B.  Durand,  Joseph  Henry 
Gbassalng,  and  others,  for  a  construction  of 
the  will.  From  a  decree  allowing  defendant 
Durand  a  legacy  given  him  in  the  will,  de- 
fendants Chassaing  and  others  eppeaL  Af- 
firmed. 

Argued  before  McSUERRY,  0.  X,  and 
BRYAN,  BRISCX)E,  RUSSUM,  FOWLER, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Joseph  0.  MuUln,  for  appellants.  Ferd.  O. 
Dugan  and  Joe.  W.  HazeU,  for  i^pellee. 

ROBERTS,  J.  Emile  Ducatel,  late  of  Bal- 
timore city,  in  this  state,  died  in  the  city  of 
Paris,  republic  of  France,  in  the  month  of 
June,  1804,  leaving  a  last  will  and  testament, 
and  certain  codicils  thereto,  all  of  which 
bare  been  duly  admitted  to  probate  In  the 
orphans'  court  of  Baltimore  city;  and  letters 
of  administration  with  the  will  annexed,  of 
said  deceased,  were  by  said  court  granted  to 
Ferdinand  E.  Chatard,  one  of  the  executors 
named  in  said  will,  who  accepted  said  trust, 
and.  In  due  course  of  admlnistratiMi,  passed 
his  first  account  in  said  court  The  other 
executor,  Alfred  B.  Durand,  named  in  said 
will,  renounced  the  trust.  Among  the  numer- 
ous other  bequests  contained  in  said  will,  the 
testator,  In  the  twentieth  clause  thereof,  pro- 
vided as  follows:  "I  give  and  bequeath  to 
my  friend  Alfred  B.  Durand  all  my  furni- 
ture of  No.  9  Rue  Clapeyron,  Including  my 
library  and  other  books  and  pamphlets, 
wines,  &c.,  and  in  fact  all  that  is  to  be  fotmd 
In  said  premises,  free  of  all  testamentary  ex- 
penses, requesting  him  to  follow  some  In- 
structions given  in  my  private  letter  to  him." 
By  codicil  No.  1  to  said  will,  the  testator  be- 
queathed as  follows:  "I  bequeath  to  my 
friend  Alfred  B.  Durand  the  sum  of  two 
thousiind  dollars,  in  addition  to  my  house- 
hold effects  in  No.  9  Rue  Clapeyron;  and  I 
thank  him  In  advance  for  his  services  In 
closing  up  my  estate  as  testamentary  execu- 
tor." Doubts  have  arisen  as  to  the  construc- 
tion proper  to  be  placed  upon  certain  parts 
of  said  will  and  of  the  codicils,  and  certain 
of  the  residuary  legatees  have  objected  to  the 


payment  of  the  legacy  to  said  Durand;  con- 
tending that,  by  a  proper  construction  of  cod- 
icil No.  1,  the  said  legacy  of  $2,000  was  In- 
tended by  the  testator  as  compensation  for 
the  services  which  Durand  was  to  render  in 
the  settlement  of  the  testator's  estate,  and 
having  renounced  "all  right  and  claim  to  let- 
ters testamentary  on  said  will,  or  to  act  as 
executor  thereof,"  he  thereby  disentitled  him- 
self to  claim  or  receive  said  legacy.  Because 
of  the  uncertainties  attending  the  administra- 
tion of  said  estate  under  said  will,  and  the 
conflicting  views  entertained  concerning  the 
testator's  true  intent  and  meaning  as  to  the 
bequest  to  said  Durand,  a  court  of  equity 
hAs,  by  this  proceeding,  been  appealed  to 
for  its  direction  and  protection.  There  is, 
however,  but  one  Inquiry  befM«  ua  on  tbla 
appeal,  the  oth»  questicms  having  been  sat- 
isfactorily disposed  of  by  the  court  below. 
The  question  lies  withtai  very  narrow  limits, 
and  has  frequently  been  before  the  courts, 
both  in  England  and  in  this  country,  for  con- 
sideration and  determination.  So  that  we 
are  only  to  ascertain  and  declare  the  testa- 
tor's Intention  as  to  the  legacy  claimed  by 
Durand.  The  facts  ot  this  particular  case, 
and  the  Umgruage  employed  by  the  testator 
In  conveying  his  wishes,  should  control  the 
restilt.  The  testator  was  immarried,  and  had 
a  numerous  family  relationship,  to  most  ot 
whom  he  bequeathed  sometbing,  either  of 
considerable  or  Inconsiderable  value.  In  the 
will,  dated  the  22d  of  September,  1885,  there 
la  bequeathed  to  Dr.  Chatard  the  sum  of  $2,- 
000,  and  to  Mr.  Dwand  the  bequest  hereinbe- 
fore stated;  but  of  none  of  his  relations  who 
are  beneficiaries  under  his  will  has  be  re- 
quested the  perf<x7nance  of  any  tmst,  or 
given  to  them  private  instructions  as  to  mat- 
ters not  set  out  in  this  will.  This  language 
significantly  p<rfnt8  to  Mr.  Durand  as  his 
trustworthy  friend,  to  whom  he  committed 
the  execution  of  certain  private  instmctlons 
which  he  wanted  carried  out,  but  which  he 
manifestly  Intended  should  not  he  made  pub- 
lic. We  think  it  defines  In  very  expressive 
terms  the  close  and  Intimate  relationship  ex- 
isting between  the  testator  and  Mr.  Durand. 
and  sufficiently  accounts  for  the  bequest  to 
his  friend.  Five  years  later  on,  the  testator, 
by  codldl  No.  1,  executed  at  Paris,  and  dated 
June  S,  1890,  bequeathed  to  his  friend  Mr. 
Durand  the  sum  of  |:2,000  in  addition  to  bis 
household  effects  In  No.  0  Rue  Clapeyron;  but 
he  nowhere  intimates  that  the  legacy  to  Mr. 
Durand  or  to  Dr.  Chatard  is  given  In  lien  of 
commissions  as  executors,  or  In  consideration 
of  the  discharge  of  their  duties  as  executors. 
There  can  be  no  controversy  as  to  the  rule  of 
construction  generally  applied  in  i»se8  of  tbis 
character.  The  late  Mr.  Justice  Robinson, 
delivering  the  opinion  of  this  court  in  Hal- 
sey's  Case,  76  Md.  285,  23  AtL  783v  said: 
"Where  a  bequest  is  made  to  one  as  execntor. 
the  presumption  Is  that  the  legacy  Is  given 
to  him  in  his  character  as  executor,— in  other 
words,  the  gift  is  annexed  to  his  office;  and 


Digitized  by 


Cjoogle 


Mi) 


BAKER  T.  HEDBIOH. 


868 


if  he  refused  to  act  as  executor,  or  dies  before 
taking  upon  himself  the  trust,  the  legacy 
Tails.  But  this  presumption  may  be  rebut- 
led,  and  If,  upon  a,  fair  constructioa  of  the 
«atire  will,  and  taking  into  considerati(»i  the 
circumstances  under  which  it  was  executed, 
it  appears  tliat  the  bequest  was  made  to  blm, 
not  in  his  fiduciary  character,  but  as  an  indi- 
Yidual,  and  from  personal  regard  or  aSectlOB, 
then  in  such  a  case  the  intention  of  the  tes- 
tator must  prevail,  and  the  executor  will  be 
entitled  to  the  legacy,  eren  though  be  should 
refuse  to  discharge  the  duties  of  the  office." 
To  the  same  effect  is  the  law  as  settled  in 
many  well-considered  cases.  The  case  of 
Reed  t.  Devaynes,  2  Oox,  Ch.  285,  relied  up- 
on by  the  appellants  in  support  of  their  con- 
tention, can  scarcely  be  regarded  as  author- 
ity for  their  claim,  since  we  find  Sir  John 
Leach,  Y.  Ch.,  in  dellTering  tbe  judgment  of 
the  court  In  CX>clcereU  t.  Barber,  2  Buss.  592, 
says:  "The  question  Is  whether  it  does  ap- 
pear upon  the  face  of  tihis  will  tliat  the  tes- 
tator meant  tliat  Mr.  Palmer,  in  respect  of 
bis  trouble  as  executor,  should  be  confined 
to  the  particular  legacies  which  he  has  here 
given  him.  There  is  only  one  judge  who  has 
adopted  tbe  opinion,  broadly,  that  a  legacy 
given  to  an  executor  was  to  be  considered  as 
given  on  an  Implied  condition,  and  that  he 
could  not  take  the  legacy  without  taking  up- 
on himself  the  duties  of  the  office.  Even  the 
Judge  who  expressed  tliat  opinion  never  car- 
ried It  tbe  length  of  a  decision,  for  In  Beed  y. 
Devaynes  the  point  ultimately  was  not  de- 
cided. That  case,  in  truth,  was  one  which 
might  well  warrant  strong  expressions  <^ 
doubt  on  the  part  of  the  judge;  but  those 
expressions  of  doubt  Induced  the  executor 
to  take  upon  himself  the  office,  and  thereby 
put  an  end  to  the  question."  Then,  after 
sitatlng  in  full  bis  reasons  tor  the  conclusion 
n-bich  he  reached,  which  are  clearly  In  ac- 
cord with  the  views  herein  expressed,  he 
adds:  "For  these  reasons,  I  am  of  opinion 
tliat  this  will  and  codicil  furnish  clear  and  de- 
cisive evidence  that  the  testator,  in  his  boun- 
ty to  Mr.  Palmer,  regarded  him  not  simply 
in  tbe  diaracter  of  executor,  but  in  the  char- 
acter ot  a  near  and  dear  friend,  whom  he  con- 
sidered as  a  special  object  of  his  regard." 
This  case  was,  on  appeal,  affirmed  by  Lord 
£ldon  (Id.  596),  and  is  supported  by  In  re 
Penby,  3  De  Gex,  F.  &  J.  350;  Dix  v.  Reed, 
I  Sim.  &  S.  237;  In  re  Mason,  98  N.  Y.  533; 
Burgess  v.  Burgess,  1  Colly.  367;  Wildes  v. 
Davies,  1  Smale  &  G.  475;  Slaney  v.  Watney, 
L.  R.  2  Eq.  418;  Pollexfen  v.  Moore,  3  Atk. 
2T2.  It  is  needless  to  pursue  this  Inquiry 
further,  as  the  doctrine  which  must  control 
us  In  declaring  the  testator's  Intention  in 
making  the  bequest  to  Mr.  Durand  has  been 
announced  in  the  Halsey  Case,  supra,  and  is 
fully  sustained  by  the  English  authorities, 
and  is  strictly  in  accordance  with  the  canons 
of  IntMpretation  accepted  as  rules  in  the  con- 
struction of  wills.  We  think  it  only  neces- 
sary to  add  that  the  will,  upon  its  face,  clear- 


ly demonstrates  the  fact  that  the  testatm: 
was  a  man  of  intelligence,  capable  of  know- 
ing his  own  wishes  and  intentions,  and  of 
expressing  them  in  plain  and  exact  terms, 
and  that,  nearly  five  years  before  he  be- 
queathed the  legacy  of  $2,000  to  bis  friend 
Durand,  he  had  nominated  him  as  one  of  the 
executors  of  his  will  executed  in  1885,  and 
it  is  only  reasonable  to  suppose  that  if  he 
had  intended  the  legacy  to  be  accepted  by 
him  In  his  capacity  of  executes,  or  in  lieu  of 
his  commissions,  he  would  have  employed 
apt  words  to  convey  his  intention.  The  wiU 
executed  in  1885  contains  no  less  than  23  par- 
agraphs, and  there  were  subsequently,  from 
time,  to  time,  executed  eight  codicils  to  the 
wiU;  the  first  dated  1890,  and  the  last  In 
1893.  So  that,  if  the  testator  had  desired  to 
afilx  any  condition  to  the  acceptance  of  said 
legacy  to  Mr.  Durand,  he  had  his  will  fre- 
quently und»  consideration,  and  had  the 
fullest  opportiulty  of  accomjdishlng  his  pur- 
pose. We  find  nothing  in  the  record  of  this 
appeal  to  Justify  us  In  construing  the  will 
and  codicils  in  accordance  with  the  conten- 
tion of  the  appellants,  and  must  therefore  af- 
firm the  decree  of  tbe  court  below.  Decree 
affirmed,  with  costs. 


BAKER  V.  HBDRICH. 

(Court  of  Appeals  of  Maryland.    April  30, 1897.) 

Wipe's  Separati  Estate— Evidbncs. 

Under  Code,  art.  45,  |  7  (authorizing  a  mar- 
ried woman  eemmg  any  money  or  other  property 
to  hold  the  same  and  the  pronts  thereof  to  her 
sole  use),  where  a  husband  deposits  money  in  a 
savines  bank  in  tbe  name  of  nimself  and  wife, 
and  there  is  evidence  that  he  acknowledged  that 
bis  wife  was  tbe  owner  of  such  deposit,  and  It 
was  shown  that  for  many  years  she  bad  been 
selling  farm  products  on  her  own  account  with 
his  full  knowledge  and  consent,  held  sufficient  to 
show,  after  the  death  of  the  husband,  that  such 
deposits  were  the  property  of  tbe  wife. 

Appeal  from  circuit  court,  Anne  Arundel 
county,  in  equity. 

Bill  by  Laura  A.  M.  Baker,  administratrix 
of  Henry  Hedrlch,  against  Anna  Hedrleh. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.     Affirmed. 

ArRued  before  McSHBBRY,  C.  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  PAGE,  ROB- 
ERTS, and  BOYD,  JJ. 

James  M.  Munroe  and  Frank  H.  Stockett, 
Jr.,  for  appelant.  J.  Wirt  Randall  and 
James  R.  Brasbears,  for  appellee. 

BOYD,  J.  The  bill  of  complaint  in  this 
case  was  filed  by  the  appellant  against  tbe 
appellee  to  recover  certain  cash.  United 
States  bonds,  a  certificate  of  Baltimore  city 
stock,  and  deposits  in  the  Eutaw  Savings 
Bank  and  the  Savings  Bank  of  Baltimore. 
The  court  below  decided  in  favor  of  the  ap- 
pellee as  to  all  tbe  items,  and  dismissed  the 
bill.  The  appellant,  after  taking  an  appeal, 
filed  an  agreement,  wherein  It  is  stated  that 


Digitized  by  VjOOQIC 


864 


87  ATLANTIO  RBPORTEB. 


(Md. 


the  appeal  was  not  Intended  to  ai^ly  to  the 
portion  of  the  decree  which  adjudged  the 
United  States  bonds  to  be  the  property  of  the 
appellee,  and  has  made  no  chiim  for  them  In 
this  conrt.  Nor  do  we  nndetstaiid  her  boHc- 
iton  to  contend  tliat  the  dalm  for  the  cash 
haa  been  established.  So  far  aa  there  seems 
to  be  any  room  for  controversy,  it  is  reduced 
to  the  Question  as  to  whether  the  titles  to  the 
Baltimore  city  stock  and  the  amounts  in  the 
Barings  banlcs  were  in  Henry  Hedrlc^,  the 
appeilanf  s  intestate,  or  in  the  appellee,  who 
is  his  widow.  The  certificate  of  the  BalO- 
moie  dty  stock  stands  in  the  name  ot  "Hen- 
ry Hedrich,  or  Anna  Hedrlch."  The  form 
of  entry  in  the  book  of  the  Savings  Bank  of 
Baltimore  Is,  "Henry  Hedrlch  and  his  wife, 
Anna  Hedridi,  subject  to  the  order  of  either 
w  the  survivor;"  and  in  the  book  of  the  E2u- 
taw  Savings  Bank,  "Henry  Hedrlch,  Anna 
Hedrlch,  and  the  survivor  of  them,  subject  to 
the  order  of  either." 

From  the  view  we  take  of  the  case,  it 
wvnif  serve  no  us^nl  purpose  to  discus^ 
what  Is  necessary  to  make  a  gift  inter  vivos 
or  a  donatio  causa  mortis,  as  that  could  only 
become  material  in  the  event  that  we  fonnd 
this  property  originally  bekmged  to  Henry 
Hedrlch,  and  not  to  his  wife.  The  cases  in 
this  court  involving  the  title  to  deposits  in 
savings  banks  are  quite  numerous,  and, 
while  there  Is  no  conflict  between  them,  the 
results  reached  in  them  have  necessarily  dif- 
fered, as  the  facts  in  the  respective  cases 
presented  different  questions.  For  example. 
In  Murray  v.  Cannon,  41  Md.  4BR,  the  deposit 
was  to  the  credit  of  "James  Cann(A,  subject 
to  his  order,  or  to  the  order  of  Mary  B.  Can- 
non," who  was  his  daughter.  It  was  held 
tliat  the  money  belonged  to  James  Cannon, 
aad  his  daughter  only  Iiad  the  power  as  his 
agent  to  draw  It  out  of  the  bank.  At  his 
death  tlie  agency  ceased,  and,  as  the  proof 
in  the  case  was  not  sufficient  to  establish  a 
];>erfected  gift  of  the  money,  it  did  not  pass 
to  the  daughter.  The  case  of  Gardner  v. 
Merrltt,  32  Md.  78,  was  relied  on  as  conclu- 
sively disposing  ol  the  principal  question  in 
the  case.  There  Susanna  A.  Merrltt,  the 
grandmother  of  the  appellants,  deposited  sun- 
dry sums  of  money  in  the  Savings  Bank  of 
Baltimore  to  their  credit,  in  accounts  opened 
in  the  name  of  each  of  them,  as  a  minor,  "sul>- 
ject  to  the  order  of  Susanna  A.  Merrltt  on 
Susanna  Merrltt."  Susanna  was  the  daugh- 
ter of  Susanna  A.  Merrltt,  and,  after  the 
death  of  the  latter,  withdrew  all  the  money 
from  the  bank,  and  claimed  it  as  belonging 
to  the  estate  of  her  mother.  The  evidence 
showed  that  the  deposits  were  made  for  the 
benefit  of  the  grandchildren,  as  Mrs.  Merritt 
herself  bad  stated,  and  the  provision  that 
they  were  subject  to  the  order  of  the  grand- 
mother and  her  daughter  was  in  accordance 
with  the  by-laws  of  the  bank.  This  court 
h^d  that  the  moneys  thus  deposited  were 
I>erfected  gifts,  and  belonged  to  the  grand- 
ehEldren.    In  Taylor  v.  Henry,  48  Md.  560, 


the  appellees*  intestate  made  a  deposit  in  the 
Butaw  Savings  Bank  of  Baltimore  »f  91,850, 
as  he  was  about  to  take  a  trip  fOr  the  bene- 
fit of  his  health.  The  account  was  opened 
and  the  money  credited  to  Joseph  Henry  and 
Mary  Henry,  his  mother,  and  the  survivor 
of  them,  subject  to  the  order  of  either.  Some 
time  afterwards  Henry  changed  the  account 
so  as  to  read,  "Joseph  Henry,  Margaret  Tay- 
lor, and  the  survivor  of  them,  subject  to  the 
order  of  either."  This  court  said  that  "the 
whole  question  depends  upon  the  meaning 
and  intention  of  the  deceased  in  making  the 
deposit  in  tlie  form  adopted,  as  gathered  frmn 
the  entry  in  the  bank  bo(A  and  all  the  cfr- 
cnuiStances  surrounding  the  deceased  at  the 
time,"  and  held  that  the  words  "and  the  sur- 
vivor of  th«n,"  when  taken  in  connection 
with  those  whl<A  precede  and  those  which 
fc^ow  in  the  entry,  did  not  Import  a  gift  inter 
vivos  or  a  gift  causa  mortis.  In  Doagbterty 
▼.  Moore,  71  Md.  248,  18  Atl.  36,  the  account 
was  originally  opened  in  the  name  of  the 
husband  in  1864,  and  so  continued  until  Fet>- 
ruary,  1886,  when  the  name  of  his  wife  was 
added,  and  an  entry  made,  "Lawrence  Mc- 
Donald, Sarah  McDonald,  and  the  survivor, 
subject  to  the  order  of  elth«."  McDonald 
continued  to  make  d^xwits  and  to  draw  on 
the  account  as  he  saw  proper.  It  was  held 
that  it  was  not  a  gift  inter  vivos.  Is  Bank 
▼.  Murphy,  82  Md.  314,  3S  Atl.  640,  the  ac- 
count was  originally  in  the  name  ot  the  hus- 
band, but  was  in  1885  changed  to  himself 
and  wife,  and  was  "subject  to  the  order  of 
either.  The  balance,  at  the  death  of  either, 
to  belong  to  the  survivor."  He  lived  three 
years,  and  during  that  time  lie  did  not  draw 
out  any  of  the  money,  and  did  not  retain  pos- 
session and  contnd  of  H,  as  was  done  in 
Doughterty  v.  Moore.  For  that  reason,  and 
because  of  the  ocpress  language  of  the  con- 
tract tliat  the  balance  should  belontr  to  the 
survivor,  we  held  that  the  bank  was  right 
in  paying  it  to  the  survivor. 

Under  these  and  other  cases  that  might  be 
cited,  if  we  were  to  be  governed  by  the  lan- 
guage of  the  oitries  in  the  bank  books,  with- 
out having  any  other  light  on  the  subject,  it 
might  be  difficult  to  sustain  the  position 
of  the  appellee;  but  this  case  presents  facts 
altogether  different  from  those  in  any  of 
the  cases  above  referred  to.  Aside  from  the 
single  fact  that  the  husband  alone  seems 
to  have  been  present  when  the  accounts  were 
opened,  there  is  nothing  In  connectioa  with 
the  opoiing  of  the  accounts  to  suggest  that 
the  husband  had  any  more  Interest  in  the 
money  than  his  wife  had.  They  were  open- 
ed originally  in  their  joint  names,  without 
any  legal  evidence  that  the  money  belong- 
ed exclusively  to  Mr.  Hedrteta,  for  there  can 
be  no  doubt  that  the  testimony  of  the  wit- 
nesses produced  on  behalf  of  the  plafntllf  to 
prove  the  declaration  of  the  deceased  in  his 
own  favor  is  not  competMit,  and  cannot  be 
considered  by  us.  But  a  number  of  wlme8»- 
es  on  the  part  ot  the  defendant  ceitabliai)  the 
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fact  tbat  Mr.  Hedrlcb  acknowledged  that 
bis  wife  owned  the  property  In  controversy. 
It  la  shown  that  she  had  been  for  years  sell- 
ing ponltry,  butter,  eggs,  and  other  products 
OD  her  own  accoont,  with  the  fall  knowledge 
and  consent  of  her  husband.  One  of  the 
witnesses  said  "she  produced  all  that  could 
be  produced.  From  my  house  I  could  al- 
ways see  her  at  work,  and  the  people  going 
tbM«;  and  Indeed  I  hare  often  remarked  to 
my  people  that  Mrs.  Hedrlcb's  Was  about 
like  a  store;  people  were  going  In  there  buy- 
ing things  continually."  Another  said  that 
Mr.  HedricA  told  him  that  the  money  for 
the  butter  and  eggs  was  Ms  wife's,  and  he 
put  It  In  the  bank  with  the  other  money  she 
bad  there,  because  he  had  no  right  to  spend 
It  He  told  one  of  them  that,  when  be  mar- 
ried Mra.  Hedrlch,  she  had  ¥700  in  bank  in 
CaUfomla,  and,  when  he  came  to  Baltimore, 
be  inveeted  It  In  goTemment  bonds.  In  an- 
swer to  the  inquiry  whether  he  wanted  to 
leave  his  wife  an  Interest  In  the  farm,  he 
UM  Dr.  Cheston,  his  physician  In  his  bist 
Illness:  "No,  doctor,  I  have  made  no  will, 
and  It  Is  not  necessary  that  I  should.  She 
baa  got  enough.  This  Is  mine;  this  house 
and  lot  are  mine;  and  her  money  is  Invested 
in  the  name  of  both  of  us."  There  Is  other 
teaUmony  In  the  record  which  we  need  not 
quote,  going  to  show  that  Mrs.  Hedrlch  was 
tor  years  bef<w«  her  husband's  death  ac- 
tively ^igaged  in  carrying  (m  an  extensive 
prodooe  business,  and  tbat  It  was  fully  nn- 
detBtood  between  her  husband  and  herself, 
as  wdl  as  the  persons  dealing  with  her,  that 
the  pr<^ts  and  earnings  from  that  business 
bdonged  to  her,  and  not  to  her  husband. 
It  la  true  that  the  earnings  of  a  wife  or- 
dinarily belong  to  the  husband,  unleas  there 
be  some  agreement  or  understanding  be- 
tween them  to  the  contrary;  but  she  can 
uadoabtedly  engage  in  labor  for  her  own 
benefit,  and  Independent  of  her  husband,  If 
she  choose.  Neale  v.  Hermanns,  65  Md.  477, 
BAtL  424. 

Section  7  of  article  4S  ot  the  Oode  au- 
thorizes a  married  woman  who,  by  her  skill, 
industry,  or  personal  labor,  earns  any  mon- 
ey or  other  property,  to  hold  the  same,  and 
the  fruits.  Increase,  and  profits  thereof,  to 
ber  Bate  and  separate  use,  and,  when  the 
proof  shows  with  sufficient  c»1ainty  that 
the  mcmey  or  property  In  controversy  has 
been  thus  earned,  the  court  cannot  deprive 
her  of  It.  By  the  ctmstltutlon  of  this  state, 
her  property  is  protected  from  the  debts  of 
her  husband,  and  a  court  of  equity  should 
the  more  readily  shield  It  from  the  claims 
of  her  husband  or  of  his  next  of  kin.  In 
this  case  we  are  not  embarrassed  by  a  con- 
test between  creditors  of  the  husband,  on 
the  one  side,  and  his  wife  or  widow,  on  the 
other;  for,  although  the  bill  was  filed  by 
the  administratrix,  it  Is  not  proven  or  even 
alleged  that  there  are  any  creditors  unpro- 
rtded  for.  If  there  had  been  creditors  whose 
olaiffis  ooul£  not  be  paid  out  of  the  prop- 


erty In  the  hands  of  the  administratrix,  it 
could  very  readily  have  been  shown,  as  the 
testimony  was  not  concluded  for  more  than 
a  year  after  the  death  of  Mr.  Hedrlch.  W« 
do  not  mean  to  Intimate  that  the  testi- 
mony falls  to  establlsb  the  appellee's  claim, 
even  if  there  were  unpaid  creditors  of  her 
husband;  but  a  court  should  scrutinize  the 
evidence  more  carefully  before  deciding  a 
question  of  this  kind  in  favor  of  a  wife, 
as  against  creditors,  than  would  be  required 
in  a  case  between  her  and  ber  husband  or 
bis  next  of  kin.  That  Mrs.  Hedrlch,  al- 
though a  married  woman,  had  the  power  to 
conduct  an  independent  business,  cannot 
now  be  questioned,  and  tbat  she  did  so,  wcv 
think,  is  thoroughly  estaUIshed  by  the  tes- 
tlmtmy.  She  might  have  thrown  more  llf^t 
on  all  the  transactions  before  us  than  any 
other  living  person  could  do;  but  her  evi- 
dence must  be  excluded,  as  it  was  inad- 
missible, and  exertions  to  Its  competency 
have  been  filed.  The  testimony  properly  In 
the  case  has,  however,  satisfied  us  that  the 
money  Invested  In  the  Baltimore  city  stock 
and  the  deposits  In  the  savings  banks  belong 
to  her.  They  were  probably  made  payable  to 
tiie  order  of  the  two  for  convenience^  as 
Mr.  Hedrlch  doubtless  visited  Baltimore  and 
attmded  to  that  character  of  business  more 
than  his  wife  did;  but,  howevw  that  may 
be,  his  declarations  establish  the  fact  that 
they  belonged  to  bis  wife,  and  It  la  ahown 
that  she  had  money  prior  to  ber  marriage; 
and  continued  to  earn  it  afterwards,  and 
that  her  husband  laid  no  claim  to  It  Un- 
der such  circumstances,  we  can  have  no  heai- 
tatlMi  In  affirming  the  action  of  the  court 
b^ow  in  dismissing  the  Mil  of  complaint 

It  was  suggested  that,  whatever  be  onr 
oondnslMis,  the  plalntUT  should  not  be  re- 
quired to  pay  the  coats,  aa  tbe  claim  was 
made  In  good  faith,  and  in  accordance  ■wiOi 
what  Bbe  deemed  to  be  her  duty.  If  that  foe 
conceded,  it  la  not  a  sufficient  reason  to  rfr- 
quire  the  api>enee  to  pay  the  costs  of  pro- 
ceedings unsuccessfully  conducted  agalnat 
her.  If  there  be  sufficient  funds  In  band, 
the  orphans'  court  can  determine  whether  th« 
appelant  should  be  allowed  her  costs  out  of 
the  estate,  but  that  Is  not  before  us.  Decree 
affirmed,  with  costs  to  the  appellee. 


LEONARD  V.  MBJDFORD. 

(Court  of  Appeals  of  Maryland.    April  30,  189T.) 

Qhowinq  Tbbbs— Verbal  Sale— Statcte 

OP  Fkauds. 

1.  A  sale  of  growing  trees,  to  be  presently 
cnt  and  removed  by  the  buyer,  is  not  a  sale  of 
an  interest  in  lands,  within  the  statute  of  frauds 
(section  4). 

2.  Where  a  verbal  contract  for  the  sale  of 
growing  trees  is  within  the  statute  of  frauds 
(section  17),  requiring  part  acceptance,  part  pay- 
ment, or  a  written  memorandum,  where  the 
consideration  exceeds  a  certain  amount,  there  is 
a  sufficient  compliance  with  the  statute  where 
the  seUer  goes  with  the  buyer  to  the  woods,  helps 
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to  choose  a  location  for  the  buyer's  portable 
sawmill,  points  out  the  lines  of  the  tract  where- 
on the  trees  are  standing,  and  the  buyer  fells 
some  of  the  trees  before  the  seller  seeks  to  re- 
scind the  contract. 

Appeal  from  circuit  court,  Talbot  county. 

Bill  by  James  M.  Leonard  against  Frank 
Medford  for  Injunction.  From  a  decree  in  fa- 
vor of  defendant,  plaintiff  appeals.     Afflnned. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISCOE,  RUSSUM,  FOWLER, 
ROBERTS.  PAGE,  and  BOYD,  JJ. 

J.  Frank  Bateman,  for  appellant.  William 
R.  Martin,  for  appellee. 

McSHERRY,  0.  X  There  are  two  qtiestiona 
presented  by  this  record.  The  first  one  la 
this:  Does  the  verbal  contract  set  out  In  tbe 
bin  of  complaint  fall  within  the  fourth  sec- 
tion or  the  seventeenth  section  of  tbe  statute 
of  frauds?  and  the  second  one  is.  If  the  con- 
tract be  one  covered  by  the  seventeenth  sec- 
tion, was  there  such  a  part  performance  by 
a  delivery  and  acceptance  as  to  gratify  the 
terms  of  that  section?  The  facts  out  of  which 
these  questions  arise  are,  in  brief,  aa  follows: 
Leonard,  the  appellant,  being  the  owner  of  a 
farm,  part  of  which  was  in  timber,  verbally 
dgreed  on  October  13,  1896,  to  sell  to  Wil- 
liam Taylor  all  the  growing  oak  trees  thereon 
which  measured  18  inches  and  upward  across 
the  stump,  and  which  then  stood  within  a  des- 
ignated area  containing  from  140  to  150  acres 
of  land.  The  price  and  the  dates  when  pay- 
ments of  the  purchase  money  were  to  be  made 
were  specified.  At  the  time  the  verbal  agree- 
ment was  made,  Taylor's  sawmill  was  loaded 
on  the  cars  at  some  distance  away,  ready  to 
be  transported  to  such  point  as  be  might  be 
able  to  procure  timber  for  cutting,  and,  upon 
the  appellant  beii%  Informed  of  this  fact,  he 
told  Taylor  to  let  the  mill  come  on  down  to  his 
(the  appdlant's)  woods.  On  the  20th  of  Oc- 
tober, Medford,  the  appellee,  who  was  an  em- 
ploye of  Taylor,  reached  the  appellant's  lands 
with  the  portable  sawmill,  the  boiler,  and  en- 
gine, and  at  once  notlfiea  Leonard  of  his  ar- 
rival, and  on  the  following  day  Leonard  went 
to  the  woods  and  helped  to  locate  the  place 
for  the  boiler  and  mill  to  be  set  At  tbe  same 
time  Leonard  pointed  out  the  lines  of  the 
woodland,  and  stated  that  all  tbe  oak  timber 
within  those  lines  was  Taylor's.  The  engine 
and  boiler  were  at  once  put  in  place,  and 
wells  for  supplying  the  necessary  water  to  op- 
erate the  engine  were  Immediately  sunk.  Sub- 
sidiary stiptUations  provided  that  Taylor  should 
cut  down  some  pine  trees  for  temiwrary  siiade, 
but  these  structures  were  to  remain  the  prop- 
erty of  Leonard.  Leonard  selected  and  point- 
ed out  the  pine  trees  to  be  felled  for  these 
purposes,  and  they  were  cut  as  he  directed. 
On  the  24th  of  October,  Leonard  wrote  Tay- 
lor a  letter,  which,  while  neither  admitting  nor 
d«iying  the  verbal  contract  that  it  is  conceded 
in  the  statement  of  f.acts  was  really  entered 
into,  suggested  a  different  mode  for  ascertain- 
ing tbe  amount  to  be  paid  and  the  quantity  of 


timber  to  be  cut.  This  letter  led  to  another 
interview,  in  which  Leonard  insisted  that  tbe 
standing  red  oak  trees  should  be  excluded  from 
the  sale,  but  in  which  Taylor  claimed  tbat  tbe 
original  bargain  shotild  be  adhered  to.  Tay- 
lor then  presented  a  written  agreement  em- 
bodying the  terms  of  the  verbal  understand- 
ing, and  tendered  tbe  cash  i>ayment,  and  tbe 
notes  for  tbe  deferred  payments;  but  Leonard 
refused  either  to  sign  the  written  agreement 
or  to  accept  the  money  and  the  promissory 
notes.  Medford.  In  behalf  of  Taylor,  began 
at  once  to  cut  the  oak  timber,  and  contiuuell 
to  work  until,  on  the  18th  of  November,  a  bill 
was  filed  on  the  equity  side  of  the  circuit  court 
for  Talbot  county  by  Leonard  against  Medford, 
praying  that  an  injuncticm  might  be  Issued  re- 
straining the  further  cutting  of  the  timber, 
and  an  injunction  as  prayed  for  was  issaed.- 
Medford  promptly  answered.  An  agreed  state- 
ment of  facts  was  made  up  and  signed,  and  a 
motion  to  dissolve  was  Immediately  filed.  On 
February  2,  1897,  the  motion  was  heard  and 
the  injunction  was  dissolved,  the  bill  was  dis- 
missed, and  each  party  was  required  to  pay 
his  own  costs.  From  that  decree  tbe  pending 
appeal  was  taken. 

If  the  first  of  the  two  questions  here  involv- 
ed were  an  open  one  in  Maryland,  it  would  be 
quite  interesting  to  examine  and  weigh  the 
numerous  and  conflicting  decisions,  both  In 
England  and  in  this  country,  which  bare  been 
pronounced  upon  this  vexed  and  difficult  sub- 
ject The  early  English  cases  are  widely  di- 
vergent, and  cannot  possibly  be  reconciled.  To 
illustrate:  Treby,  C.  J..  In  1  Ld.  Raynn.  182, 
reported  that  he  had  ruled  at  nisi  prius  that  a 
sale  of  standing  timberwas  notwithln  the  stat- 
ute, but  was  merely  a  sale  of  a  chattel  inter- 
est; while  Lord  Mansfield  held  In  Emmerson  v. 
Heelis,  2  Taunt  38,  that  a  sale  of  a  crop  of 
growing  turnips  was  within  the  fourth  section 
of  the  statute  of  frauds.  Perhaps  it  may  be 
safely  said  that  the  more  recent  E&tglish  cases 
are  susceptible  of  the  following  classification, 
representing  distinct  but  not  inharmonious, 
though  often  closely  allied,  principles:  First. 
Tbat  an  agreement  to  transfer  the  property  in 
anything  attached  to  the  soil,  but  which  is  to 
be  severed  from  the  soil  and  converted  into 
goods  before  the  property  is  transferred  to 
the  vendee,  is  an  agreement  for  the  sale  of 
goods.  Washburn  v.  Burrows,  1  Elxch.  107. 
Secondly.  Tliat,  where  there  is  a  sale  vesting 
the  property  at  once  in  the  purchaser  before 
severance,  a  distinction  is  made  between  what 
is  fructus  naturales  and  fructus  IndustTiale^:. 
Tbe  former,  the  natural  growth  of  the  soil.  a.<> 
grass,  timber,  etc.,  which  at  the  common  law 
are  part  of  the  soil,  are  an  interest  in  land, 
and  a  sale  of  tfaem  is  within  the  fourth  section 
of  the  statute;  while  the  latter  are  chattels,  be- 
cause by  the  common  law  growing  crops  pro- 
duced by  labor  and  expense  were,  as  the  rep- 
resentatives and  results  of  that  labor  and  ei- 
Iiense,  treated  as  Independent  chattels.  Evans 
V.  Roberts,  5  Bam.  &  C.  829,  12  E.  C.  L.  377. 
But  there  has  been  superadded  of  late,  by  mod- 
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em  English  cases,  a  qualification  which  seems 
to  be  founded  in  reason,  and  which  may  in  a 
great  measure,  by  a  judicious  application,  fur- 
nish a  more  satisfactory  and  stable  rule  for 
determining  whether  a  sale  of  that  which  Is 
the  natural  growth  of  the  soil  is  or  is  not 
witiUn  the  fourth  section  of  the  statute.  It 
having  been  held  in  Smith  t.  Surman,  9  Bam. 
&  C.  561,  tliat  an  agreement  for  the  sale  of 
{nvwlng  timber  at  a  designated  price  per  foot, 
and  which  the  xendor  was  to  cut  and  liad  ac- 
tually commenced  to  fell,  was  within  the  sev- 
enteenth, and  not  the  fourth,  section  of  the 
itatnte,  because,  as  intimated  in  Earl  of  Fal- 
mouth T.  Thomas,  1  Cromp.  &  M.  105,  the 
seller  was  to  conyert  the  standing  trees  into 
chattels,  it  was  afterwards  determined  by  Cole- 
ridge, C.  X,  and  Brete  and  Grove,  3J..  In 
Marshall  v.  Green,  1  O.  P.  Dlv.  35  (declBed  hi 
1875),  that  the  sale  of  growing  timber  to  be 
cut  by  the  purchaser  was  not  within  the  fourth 
section,  because,  as  there  was  no  intention 
that  the  purchaser  should  derive  any  benefit 
from  the  conttauance  of  the  tlml)er  in  the  soil, 
there  was  no  agreement  for  the  sale  of  an 
Interest  in  the  land.  Brete,  J.,  who  after- 
wards, as  Lord  Bsher,  became  master  of  the 
roils,  said:  "Where  the  things  are  not  fructus 
bidnstrlales,  then  the  question  seems  to  be 
whether  it  can  be  gathered  from  the  contract 
that  they  are  intended  to  remain  in  the  land 
for  the  advantage  of  the  purchaser,  and  are  to 
derive  benefit  from  so  remaining.  Then  part 
of  the  snbject-matter  of  the  ccmtract  Is  the 
lnta:««t  In  land,  and  the  case  is  within  the 
statute."  And  Grove,  J.,  observed:  "Here 
the  trees  were  to  be  cut  down  as  soon  as  pos- 
sible, but,  even  asstmiing  that  they  were  not 
to  be  cut  for  a  month,  I  think  that  the  test 
wonld  be  whether  the  parties  really  looked  to 
their  deriving  benefit  from  the  land,  or  mere- 
ly Intended  that  the  land  should  be  in  the  na- 
ture of  a  "warehotise'  for  the  trees  during  that 
period."  Tills  suggestion  that  the  land  was 
merdy  a  warehouse  for  the  trees  was  made 
use  of  by  Rolfe,  B.,  In  Washburn  v.  Burrows, 
supra.  In  Greenl.  Cruise,  p.  65,  §  45,  note,  It 
Is  stated  that,  'in  contracts  for  the  sale  of 
things  annexed  to  and  growing  uxmn  the  free- 
bold.  If  the  vendee  is  to  have  a  right  lo  the 
•oil  f<nr  a  time,  for  the  purpose  of  further 
growth  and  profit  of  that  which  is  the  subject 
of  sale,  it  is  an  interest  in  the  land,  within 
the  meaning  of  the  fourth  section  of  the  statute 
of  frauds,  and  must  be  proved  by  writing;  but 
where  the  thing  Is  sold  In  prospect  of  sepa- 
ration from  the  soil  Immediately,  or  within 
reasonable  and  convenient  time,  without  any 
stipulation  for  the  beneficial  use  of  the  soil, 
hot  with  a  mere  license  to  enter  and  take  It 
away.  It  is  to  be  regarded  as  substantially  a 
sate  of  goods  only,  and  so  not  within  that  sec- 
tion of  the  statute,  although  an  incidental  ben- 
efit may  be  derived  to  the  vendee  from  the  dr- 
enmstance  that  the  thUig  may  remain  for  a 
time  upon  the  land." 

In  Maryland.   Massachusetts,  Maine,   Ken- 
tucky, and  Connecticut  sales  of  growing  trees. 


to  be  presently  cut  and  removed  by  the  ven- 
dee, are  held  not  to  be  within  the  operation  of 
the  fourth  section  of  the  statute  of  frauds. 
Smith  V.  Bryan,  5  Md.  141;  Pumer  ▼.  Plercy, 
40  Md.  212;  Clafiin  v.  Carpenter,  4  Mete. 
(Mass.)  580;  Nettleton  v.  Sikes,  8  Mete.  (Mass.> 
34;  Bostwlck  v.  Leach,  3  Day,  476;  Brskine 
V.  Plummer,  7  Me.  447;  Culter  v.  Pope,  13  Me. 
377;  Cain  v.  McGulre,  13  B.  Mon.  340;  Byas- 
see  V.  Reese,  4  Mete.  (Ky.)  372.  WhHe  in 
Smith  V.  Bryan  no  other  authorities  are  cited 
than  1  Greenl.  Ev.  §  271,  and  no  discussion  of 
the  subject  was  attempted,  still  the  bare  state- 
ment of  the  principle  by  so  eminent  and  distin- 
guished a  jurist  as  the  late  Chief  Justice  Le 
Grand  is  entitled  to  the  highest  consideration 
and  the  greatest  weight.  That  decision,  de- 
livered In  1853,  established  the  law  in  Mary- 
land to  be  that  a  parol  sale  of  growing  tim- 
ber is  not  within  the  fourth  section  of  the  stat- 
ute of  frauds;  and  though  many,  perhaps 
most,  of  the  courts  of  last  resort  in  other 
states  of  the  Union  have  taken  the  opposite 
view,  we  have  no  disposition  to  unsettle  a  doc- 
trine that  has  been  accepted,  and  not  ques- 
tioned. In  Maryland  for  more  than  40  years. 
It  seems  to  us  that  the  conclusion  reached  to 
Smith  V.  Bryan  is  sound.  In  transactions  of 
the  kind  there  and  here  Involved,  it  is  ob- 
vious that  the  intention  of  the  parties  to  the 
contract— the  owner  of  the  timber  on  the  one 
side,  and  the  purchaser  of  it  on  the  other— was 
not  to  deal  with  an  interest  In  the  land  upon 
which  the  timber  stood,  but,  respectively,  to  sell 
and  acquire  the  product  of  the  soil,  and  noth- 
ing more.  If  tbe  manifest  intention  of  both 
the  vendor  and  vendee,  as  disclosed  by  the  terms 
of  the  contract  entered  into  by  them.  Is  to  be 
regarded  at  all,— if  what  they  meant  to  do, 
as  evidenced  by  what  they  have  agreed  to  do, 
is  to  be  considered,  instead  of  imputing  to 
them  a  design  to  do  something  wholly  dlffer- 
ent,— then  their  intention,  when  apparent, 
ought  to  be  given  effect,  provided  It  violates 
no  rule  of  law  or  fixed  legal  policy.  "The  ob- 
ject of  a  party  who  sells  timber  Is  not  to  give 
the  vendee  any  interest  in  his  land,  but  to 
pass  to  him  an  Interest  In  the  trees,  when 
they  become  goods  and  chattels."  LIttledale, 
J.,  in  Smith  V.  Surman,  supra.  It  Is  precisely 
because,  "in  the  contemplation  of  the  par- 
ties," the  transaction  is  "evidently  and  sub- 
stantially a  sale  of  goods  only,"  that  it  ought 
not  to  be  treated  as  a  sale  of  an  interest  in 
land.  In  Pumer  v.  Plercy,  40  Md.  212,  while 
this  precise  point  was  not  at  issue,  yet  it  was 
reasserted  as  originally  announced  In  Smith 
V.  Bi-yan.  As  the  law  now  stands  In  Mary- 
land, the  parol  contract  for  the  sale  of  Leon- 
ard's growing  timber  was  not  one  within  the 
fourth  section  of  the  statute  of  frauds,  and  it 
only  remains  to  inquire  whether  the  agree- 
ment Is  void  under  the  seventeenth  section. 
By  the  section  just  named,  no  contract  for  the 
sale  of  any  goods,  wares,  and  merchandise  for 
the  price  of  £10  sterling  and  upward  is  good 
unless  the  buyer  shall  accept  part  of  the  goods 
80  sold  and  actually  receive  the  same,  or  shall 
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give  Bomethlog  In  earnest  to  bind  the  bargain, 
or  In  part  payment,  or  nnleas  some  note  or 
memorandom  In  writing  of  tbe  bargain  be 
made  and  signed  by  parties  to  be  charged  by 
such  contract.  Though,  therefore,  the  con- 
tract be  verbal,  It  will  be  stiU  good  if  the  ar- 
ticles sold,  or  some  of  them,  are  actually  re- 
ceived and  accepted  by  the  vendee.  Receipt 
and  acceptance  presuppose  delivery,  and  a  de- 
livery may  be  either  actual  or  constructive. 
Both  delivery  and  acceptance  may  be  inferred 
as  conclusions  from  the  attendant  circumstan- 
ces. As  remarked  by  Eirle,  J.,  in  Parker  v. 
Wallis,  5  El.  &  BL  21:  "If  the  vendee  does  any 
act  to  the  goods  of  wrong,  if  he  is  not  owner 
of  the  goods,  and  at  right,  if  be  la  owner  of 
the  goods,  the  doing  of  that  act  Is  evidence 
that  be  has  accepted  them."  And  Lord  Ellen- 
borough  observed  In  Chaplin  v.  Rogers,  1 
East,  192,  in  determining  whether  a  stack  of 
bay  had  been  delivered  and  accepted,  that, 
"where  goods  are  ponderous  and  incax>abte  of 
being  handed  over  from  one  to  another,  there 
need  not  be  an  actual  delivery,  but  it  may  be 
done  by  that  which  Is  tantamount"  To  the 
same  effect  the  recent  case  of  Oorbett  v.  Wol- 
ford,  84  Md.  426,  36  Ati.  1088.  The  appellant 
actually  put  the  purchaser  in  possession  of  the 
trees,  and  pointed  out  the  lines  of  the  tract 
whereon  the  timber  to  be  cut  then  stood,  and 
tbe  app^ee,  as  the  employ^  of  Taylmr,  pro- 
ceeded to  fell  the  trees,  and  had,  in  fact,  cut 
down  some  of  them.  In  part  performance  of 
the  contract,  before  the  injunction  was  ap- 
plied for  or  issued.  Here,  then,  the  vendee  In 
felling  tbe  trees  did  an  act  "of  wrong  If  he" 
was  not  the  owner  of  them,  "and  ot  right  If 
he"  did  own  them,  and  "the  doing  ot  that  act," 
coupled  with  the  lawfulness  of  his  entry  on 
the  land,  "is  evidence  that  he  had  accepted 
them."  Under  the  agreed  statement  of  facta, 
it  is  conceded  that  the  appellant  placed  Med- 
ford,  the  agent  of  the  purchaser,  In  full  poft- 
session  of  the  timber,  and  it  Is  now  too  late  for 
the  vendor  to  repudiate  the  contract  on  tbe 
ground  that  it  la  void  under  the  seventeenth 
section  of  the  statute  of  frauds.  As  we  find 
no  error  in  the  decree  from  which  the  pending 
appeal  was  taken,  it  will  be  affirmed,  with 
costs  in  this  court.  Decree  affirmed,  with 
coats  in  tliis  court,  the  costs  below  to  be  paid 
as  directed  by  the  decree. 


BERCER  V.  BULLOCK  et  al. 

(Court  of  Appeals  of  Maryland.  April  1,  1897.) 
Canckll;Itio!<  of  Dekd— Fraud. 
There  was  evidence  that  complainant,  a  wid- 
ow, was  induced  to  execute  a  trust  deed  of  all 
her  property  to  her  daughter  and  the  latter'a 
husbaod,  by  her  son,  who  apprehending  that, 
if  left  to  dispose  of  ner  property,  complainant 
would  cut  him  off  in  her  will,  excited  her  fears 
by  telling  her  that  his  wife  was  about  to  sue 
her  for  slander,  and  that  complainant  must  place 
her  property  beyond  the  reach  of  a  judgment; 
that  the  terms  of  the  deed,  as  finally  exi>cuted, 
Ilmttiiig  the  property  over  after  complainant's 
death  to  her  son  and  daughter,  were  dictated  by 


the  aon-in-Iaw;  and  that  the  Instrument  was  not 
read  to  complainanL  Tbe  son  did  not  testify. 
Eeld,  that  the  deed  should  be  canceled  for  fraud. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  Emma  O.  Berger  against  Mary  H. 
Bullock  and  another  to  annul  a  deed  of  trust. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.    Reversed. 

Argued  before  McSHBRRY,  O.  J.,  and  RUS- 
SUM,  PAGE,  BOYD,  and  FOWLER,  JJ. 

W.  Pinkney  Whyte  and  Joseph  Whyte,  for 
appellant.  John  P.  Poe  &  Sons,  Robert  H. 
Smith,  and  H.  N.  Abercrombie,  for  appellees. 

McSHERRY.  C.  J.  Tbe  biU  of  complaint 
filed  in  this  case  seeks  to  have  a  deed  of 
trust  executed  by  tbe  appellant  to  her  daugh- 
ter and  her  daughter's  husband  vacated  and 
annulled,  on  the  ground  that  it  was  procured 
by  fraud  and  misrepresentation,  and,  conse- 
quently, was  not  the  free,  voluntary,  and  de- 
liberate act  of  tbe  grantor.  This  is  the  sin- 
gle question  in  the  case.  Generally,  It  Is'  not 
easy  to  prove  fraud.  Often  its  presence  la 
intuitively  felt  rather  than  made  visible,  aa 
the  means  resorted  to  for  the  accomplish- 
ment of  its  designs  are  frequently  remote 
and  seemingly  trivial.  Sometimes  negative 
circumstances  are  quite  as  cogent  in  mani- 
festing Its  Influence  as  are  affirmative  and 
direct  statements.  In  every  investigation  in- 
volving a  charge  ot  fraud,  explicit  denials 
may  usually  be  expected  from  those  againat 
whom  the  accusatlMt  Is  made,  though  such 
denials  are  of  little  avail  when  confronted  by 
and  contrasted  with  conditions  which  obser- 
vation and  experience  teach  are  the  accastdm- 
ed  badges  of  guilt.  But  when  the  charge  ia 
distinctly  made,  and  la  not  denied  by  one 
who,  if  innocent,  could  truthfully  rep^  it, 
his  silence,  when  he  ought  to  speak,  be- 
comes, if  not  cwivlnclng,  at  least  persnaaive. 
evidence  of  the  bad  faith  Imputed  to  him. 
Tbe  record  before  us  la  not  voluminoua, 
tlte  amount  involved  Is  not  large,  and  the 
facta  are  comparatively  few.  Tbe  appelant 
is  a  widow  with  two  grown  children,  one  a 
son,  the  other  a  daughter,  and  both  are  mar- 
ried. Her  husband  died  In  the  fall  of  1885. 
leaving  to  her  by  his  will  all  the  property  be 
possessed,  and  this  waa  not  great  in  value. 
Shortly  afterwards  the  son's  wife  made 
threata  that  she  would  conteet  tbe  wiU,  and 
these  threats  caused  the  appellant  consider- 
able solicitude.  The  son  went  to  his  moth- 
er's home,  and  asked  her  to  allow  him  to 
board  there  for  a  couple  of  weeks,  as  he  had 
been  compelled  to  leave  his  wife  because  she 
wished  to  break  his  father's  will;  and  it  waa 
then,  for  the  flrst  time,  suggested  by  the  son 
that  his  mother  should  execute  a  deed  of 
trust.  This  was  the  beginning  of  the  ulti- 
mately successful  scheme.  The  pretended 
separation  of  the  son  from  hia  wife  waa  a 
plan  Invented  to  excite  the  mother's  sympa- 
thy and  to  gain  her  confidence;  and  the 
threat  that  the  daugbter-in-law,  who  could 
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have  had  uo  standing  In  a  conrt  of  Justice  to 
attack  the  will,  w-onld  assail  it,  was  mani- 
festly resorted  to  for  the  purpose  of  delud- 
ing the  appellant  Into  malting  the  deed,  for 
the  mailing  of  the  deed  was  suggested  by  the 
son  as  the  means  of  preyenting  an  assault  on 
the  wUL  The  unguarded  declaration  of  the 
son  to  the  witness  Johnson,  that  he,  the  son, 
bad  gone  home  to  stay  "until  he  made  his 
scheme,"  leaves  no  room  to  doubt  as  to  the 
motive  that  prompted  him  to  sham  a  sepa- 
ration from  his  wife,  to  take  up  bis  abode 
with  his  mother,  and  finally  to  urge  tbe  exe- 
cution of  the  deed  upon  a  pretext  that  was 
as  shallow  as  it  was  sinister.  Stay  at  her 
house  be  did  until  the  deed  was  finally  exe- 
cuted, when  he  returned  to  his  wife.  Being 
disquieted  by  these  threats  of  a  contest,  she 
consulted  her  counsel,  Mr.  Lucas,  and  she 
was  told  by  him  that  the  daughter-in-law 
could  not  attack  the  will,  and  no  deed  was 
then  made.  Tbe  caveat  device  having  failed, 
another  was  at  once  resorted  to,  and  it  was 
this:  The  daughter-in-law  declared  that  she 
vonid  sue  the  appellant  for  slander,  and  would 
strip  her  of  all  her  property.  Tbe  appellant 
was  beset  with  a  fear  that  this  new  threat 
inspired,  and  her  son,  the  husband  of  the 
woman  who  menaced  her  with  impoverish- 
ment and  want,  advised  her  to  make  her 
pi»»etty  over  in  order  that  it  might  be 
placed  beyond  the  reach  of  his  wife,  and 
protected  from  seiEure  for  damages.  The 
appellant  declared  that  she  was  "in  mortal 
fear  of  losing"  her  property.  She  was  told 
by  the  son  that  his  wife  had  the  suit  ready 
to  file,  and  then  it  was,  she  says,  that  "for 
fear  of  losing  my  property  I  went  and  made 
the  deed."  The  appellant's  statements,  as 
just  outlined,  stand  without  a  word  of  con- 
tradiction from  any  one.  The  son,  though  a 
party  to  the  cause  and  though  a  competent 
witness,  gare  no  testimony  at  all,  and  did  not 
venture  to  go  on  the  witness  stand.  His 
failure  to  deny  what  was  thus  imputed  to 
him,  when  it  was  bis  duty  to  speak,  was  an 
undoubted  admission  of  the  truth  of  the 
charges  made  against  him.  BQs  silence  was 
a  confession  of  his  guilt.  Hiss  v.  Weik,  78 
Md.  439,  28  Atl.  400;  Zimmerman  y.  Bitner 
79  Md.  128.  28  Atl.  820. 

That  this  fear,  thus  inspired  by  tbe  son's 
wife  through  the  agency  of  the  son,  influ- 
enced the  appellant,  and  induced  her  to  exe- 
cute the  deed,  is  beyond  cavil  or  controversy. 
This  is  consplcnonsiy  apparent  on  nearly  ev- 
ery page  of  the  record.  "He  told  me,"  says 
the  appellant,  "if  I  wanted  to  save  myself  I 
had  better  make  it,  as  I  bad  very  little,  and 
be  didn't  want  to  see  it  taken  away  from  me. 
1  went  to  Mr.  Lucas  then,  and  told  him  my 
son's  wife  was  going  to  sue  me.  He  said, 
'Mrs.  Bergef,  you  don't  seem  to  know  what 
yon  want;'  and  I  told  him  I  wanted  it  made 
right  away,  to  save  myself."  This,  though 
not  recollected  by  Mr.  Lucas,  is  not  explicitly 
denied  by  him.  The  pretense  that  the  son 
4ld  not  wish  to  see  bis  mother's  property  tak- 
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en  away  from  her  by  his  own  wife  in  a  suit 
for  slander,  and  the  further  pretext  that  be 
was  actually  intervening  between  his  wife 
and  his  mother  for  the  tatter's  protection 
against  the  former,  were  studied  and  syste- 
matic steps  in  the  scheme  to  extort  the  deed, 
and  thereby  to  deprive  the  mother  of  tbe 
full  and  unconstrained  dcHninion  over  hes 
own  estate,  with  the  management  and  dlB- 
posai  of  which  her  husband  had  but  a  few 
mouths  previously  absolutely  Intrusted  her. 
One,  at  least,  of  the  motives  which  induced 
this  unflllal  conduct  on  the  part  of  the  son 
was  an  apprehension  that,  if  the  mother  were 
left  in  the  control  of  her  property,  she  would, 
in  disposing  of  it,  entirely  cut  him  off.  The 
evidence  of  this  will  appear  in  a  moment. 
After  a  deed  of  trust  had  been  written.  It 
proved  not  to  be  satisfactory  to  the  aon-in- 
law,  because,  as  he  says,  "it  left  her  to  will 
that  property  as  she  pleased,"  and  tbe  son-in- 
law  thought  she  might  exclude  tbe  son,  a  re- 
suit  which  the  son-in-law  wished  to  prevent 
AcCM^ingly,  witlK>ut  consulting  the  i^>pel- 
lant,  another  deed  was  prepared  conforming 
to  the  views  of  the  sou-ln-law,  whose  judg- 
ment as  to  the  ultimate  disposal  of  the  prop- 
erty was  substituted  for  hers,  and  the  prop- 
erty was  in  the  second  deed  limited  over,  aft- 
er the  appellant's  death,  to  the  son  and 
daughter,  and  the  deed  containing  that  pro- 
vision ia  the  one  the  appellant  eventually 
signed,  without  knowing,  so  she  declares, 
what  its  contents  really  were.  When  she 
did  dlscoyer  what  the  provisions  of  the  deed 
were,  she  expressed  her  intention.  In  the 
presence  ot  two  disinterested  witnesses  and 
her  son,  to  reyoke  tbe  deed,  and  to  repossess 
the  property;  bnt  the  son  said  to  her:  "I 
see  you  getting  It,  for  I've  felt  the  sting  ot 
poverty  once,  and  I  don't  Intend  to  let  this 
thing  slip  through  my  fingers."  The  deed  be- 
ing assailed  by  the  grantor  under  the  pending 
proceedings,  begun  37  days  after  the  date  of 
the  deed,  the  son,  whose  fraudulent  conduct 
Was  chiefly  instrumentai  in  procuring  the 
instrument,  refrained,  as  we  have  said,  from 
going  on  the  witness  stand,  and  failed  to  re- 
pel a  single  one  of  tbe  serious  accusations 
made  against  blm;  but  the  son's  wife,  who 
had  threatened  to  bring  suit  for  slander,  and 
wbo,  had  she  been  serious  or  sincere  in  this 
respect,  would  have  been  anxious  to  have  the 
deed  set  aside  (because,  so  long  as  it  stands. 
It  interposes  an  obstacle  to  the  satisfacticm 
of  any  judgment  she  might  obtain),  singular- 
ly enough  appeared  as  a  witness  to  sustain 
and  support  the  deed.  Inconsistency  so  fla- 
grant as  this  cannot  be  explained  upon  any 
hypothesis  of  good  faith,  but  is  in  perfect 
keeping  with  the  sinister  methods  by  which 
the  inBtrum«it  was  procured. 

It  appears  from  tbe  testimony  of  Mr.  Lucas, 
wbo  drew  the  deed  and  wbo  seems  to  have 
acted  throughout  purely  from  motives  of 
friendship,  tliat  he  had  been  spoken  to  about 
a  deed  of  trust  by  Bullock,  the  son-in-law, 
during  February,  1896,  but  that  the  flrst  in- 
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terrlew  wblch  he  bad  with  Mrs.  Berger  on 
the  subject  was  in  March  following.  She  of- 
fered to  make  him  the  trustee,  but  he  sug- 
gested the  daughter  and  the  daughter's  bus- 
band,  and  without  any  Instructions  from  ber 
relative  to  the  terms  of  the  trust,  and  with- 
out other  statement  than  that  she  had  con- 
cluded to  execute  a  deed  of  trust,  a  deed 
was  prepared.  Mr.  Lucas  did  not  read  it 
over  to  her,  and  does  not  intimate  that  sbe 
gare  any  directions  as  to  what  disposition 
was  to  be  made  ot  the  property  by  the  deed. 
It  is  very  t4>parent,  when  his  and  Bullock's 
testimony  are  considered  together,  that  Bul- 
lock, and  not  Mrs.  Berger,  dictated  the  details 
of  the  deed.  Perhaps  it  was  a  knowledge  of 
this  that  induced  Mr.  Lucas  to  say  to  Bullock 
or  John  Berger,  after  the  deed  had  been  exe- 
cuted, that  be  thought  the  deed  would  not 
stand.  The  only  witnesses  who  pretend  that 
the  deed  was  read  to  Mrs.  Berger  are  Bullock 
and  his  wife,  and  in  this  they  are  contra^ 
dieted  by  Mrs.  Berger.  That  the  appellant 
requested  Mr.  Lucas  to  prepare  a  deed  of 
trust  is  true  beyond  dispute.  But  whether 
she  knew  wliat  she  had  done  or  proposed  to 
do  by  that  request  is  not  so  much  a  matter 
of  consequence  as  is  the  ulterior  inquiry,  how 
the  intention  to  do  what  she  did  do  was  pro- 
duced. Though  she  lutowingly  executed  a 
deed  of  trust,  and  intended  to  execute  one, 
still,  if  that  intention  was  brought  alMUt  by 
fraud,  misrepresentation,  and  deception,  the 
deed  so  produced  was  no  more  her  free  and 
voluntary  act  or  choice  than  if  the  Instru- 
ment had  been  executed  under  the  domini(m 
of  coercion  directly  in  antagonism  to  her  ex- 
iveased  intention.  The  person  who,  of  all 
others,  could  have  most  effectually  denied  the 
exertion  of  the  sinister  methods  and  influ- 
ence attributed  to  him,  remained  stolidly  si- 
lent, except  when  he  proclaimed  in  advance 
his  design  *Ho  make  his  scheme,"  and  assert- 
ed afterwards  his  purpose  not  to  let  the  fruits 
of  his  consummated  plan  slip  through  his 
fingers.  That  the  intention  on  her  part  to 
make  the  deed  resulted  directly  from  the 
devices  of  her  son  and  her  son's  wife,  and 
that  the  terms  of  the  deed  were  dictated  by 
ber  son-in-law,  and  not  by  herself,  are  facts 
about  which  the  evidence  leaves  no  room  for 
controversy.  If  this  be  so,  upon  what  prin- 
ciple can  the  deed  be  upheld?  Were  her  tes- 
timony nnsu]KK>rted,  or  were  it  questioned 
by  disinterested  witnesses,  we  should  hesi- 
tate to  strike  the  deed  down,  as  the  case  is 
now  presented.  But  her  statements  are  cor- 
roborated In  a  most  satisfactory  manner  by 
the  failure  of  the  chief  conspirator  to  deny 
or  dispute  the  accusations  made  against  him. 
While  courts  ought  to  be  slow  in  setting 
aside,  at  the  instance  of  the  grantor,  a  con- 
veyance seemingly  made  with  deliberation, 
they  would  fall  far  short  of  their  plain  duty 
if  they  failed  to  rip  up  and  annul  an  instru- 
ment executed  by  a  person  whose  intention 
to  make  it  has  been  brought  about  by  such 
deception  and  fraud  as  this  rec<Md  discloses. 


We  cannot  sustain  this  deed  without  giving 
sanction  and  countenance  to  the  reprehensi- 
ble means  that  were  resorted  to  in  procuring 
it.  We  must,  therefore,  reverse  the  decree 
appealed  from,  and  remand  the  cause,  that 
a  new  decree  may  be  passed  conformably  to 
this  opinion.  Decree  reversed,  with  costs 
above  and  below,  and  canse  remanded. 


MOALB  V.  SMITH. 
(Court  of  Appeals  of  Maryland.  April  80, 1897.) 
Appealable  Jddombnt. 
A  declaration  alleged  that  plaintiff  let  to 
defendant  a  honae  for  one  year  at  (1,500  a  year, 
of  which  rent  one  quarter  was  due  and  unpaid. 
Defendant  pleaded  under  oath  (1)  that  he  was 
never  indebted  as  alleged)    (2)  that  he  did  not 

fromice  as  alleged;  and  (3)  a  special  plea. 
'iaintiff  moved  for  judgment  notwithstanding 
such  pleas.  Held,  tliat  a  denial  of  the  motion 
as  to  the  first  and  second  pleas  was  not  a  final 
judgment,  or  a  indgment  against  piaintifl,  from 
which  an  appeal  would  lie. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  William  A.  Moale  against  Wal- 
ter P.  Smith  to  recover  rent.  In  which  de- 
fendant filed  three  pleas,  and  plaintUf  mov- 
ed for  Judgment  notwithstanding  the  pleas. 
From  an  order  overruling  the  motion  as  to 
the  first  and  second  pleas,  and  snstalning  it 
OB  to  the  third,  plaintiff  appeals.    Dismissed. 

Argued  before  McSHERRY,  O.  J.,  and 
BRISCOB,  BRYAN,  PAGE,  BOYD,  FOW- 
LER, and  ROBERTS,  JJ. 

J,  J.  Alexander,  for  appellant.  Jobn  P. 
Poe  and  Wm.  H.  Dawson,  for  appellee. 

McSHERRY,  G.  J.  This  suit  was  brought 
under  the  local  practice  act  of  1886,  c  ISi. 
relating  to  Baltimore  city,  and  was  Institut- 
ed to  recover  one  quarter's  rent  alleged  to 
be  due  by  the  appellee  to  the  appelant.  The 
declaration  is  very  brief,  and  Is  v»ified  by 
affidavit.  It  alleges  that  the  plaintiff  let  to 
the  defendant  a  house  for  one  year  at  $1,50<> 
a  year,  payable  quarterly,  of  wbicb  rent 
one  quarter  was  due  and  unpaid.  The  de- 
fendant pleaded,  under  oath— First,  that  he 
never  was  Indebted  as  alleged;  second,  that 
he  did  not  promise  as  alleged;  and,  third,  a 
special  plea,  which  need  not  be  described  or 
set  forth.  Thereupon  the  plaintiff  moved 
the  court  to  enter  Judgment  tor  him  a^^ainst 
the  defendant,  notwithstanding  the  pleas 
pleaded,  because,  as  he  insisted,  the  ple&t> 
were  defective  in  sundry  particulars.  This 
motion  was  overruled  as  to  the  first  and  sec- 
ond pleas,  but  was  sustained  as  to  the  third, 
and  fcs'thwith  tlie  plaintiff  appealed  to  thl!> 
court  A  motion  lias  been  made  to  di8m[s.<s 
the  appeal,  and  that  motion  must  prevail. 
There  Is  no  final  Judgment  in  the  case.  The 
refusal  of  the  superior  court  to  enter  a  Judg- 
ment in  favor  of  the  plaintiff  was  obviously 
not  a  Judgment  against  the  plaintiff  at  all. 
If,  instead  of  a  motl<n  for  a  judgment,  there 
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had  been  a  demorrer  filed  to  the  pleas,  and 
the  court  had  oyerruled  tbe  demurrer,  and 
had  entered  no  final  Judgment  precluding 
the  right  of  the  plaintiff  to  recover,  there 
could  be  no  pretense  that  an  appeal  would 
lie.  So  here.  There  has  been  no  dlsiMsal 
made  of  the  case.  It  still  stands  on  the 
docket,  awaiting  trial,  and  It  by  no  means 
foHows  that,  because  a  judgment  notwith- 
standing the  pleas  was  refused,  a  judgrment 
may  not  be  entered  for  the  plaintiff  when 
a  trial  shall  be  had.  Until  there  is  an  ulti- 
mate determination  denying  the  right  of  the 
plaintiff  to  recover  at  all,  the  case  is  still 
open  and  undisposed  of;  and,  If  still  open 
and  undisposed  of,  an  appeal  from  an  In- 
terlocutory order  Is  undoubtedly  premature. 
Appeal  dismissed,  with  costs. 


HOPKINS  T.  HOPKINS. 
(Court  of  Appeals  of  Maryland.    April  30,  1887.) 

BqniTT— JUBISSIOTION— RlKBDT  AT    LaW. 

A  bill  alleged  tiiat,  after  death  of  com- 
plainant'a  mother,  who  was  sole  beneficiary  of  a 
policy  on  hia  father's  life,  and  nntil  the  father's 
■eeond  marriage  with  defendant,  complaiuant 
paid  the  preminms  on  the  policy,  under  an  agree- 
ment wiui  his  father  that  ne  should  be  sole  bene- 
fieiaiy;  that,  after  the  second  marriage,  defend- 
aat,  with  knowledge  of  such  facta,  was  made 
cole  bencfidmry,  under  an  agreement  with  her 
bniband  that  at  his  death  complainant  should 
rMrive  a  fair  share  of  tbe  policy,  but  that  on 
htT  hoaband's  death  defendant  collected  the  in- 
nuunce,  and  refused  to  pay  any  part  thereof  to 
complainant.  BM,  that  compudnanf  s  remedy, 
if  any,  was  at  law. 

Appeal  from  circuit  court  of  Baltimore  dty. 

Bill  by  John  T.  Hc^klns  against  Eleanora 
C.  Hopldns,  to  which  a  demurrer  was  sus- 
tained, and  complainant  appeals.     Affirmed. 

Argned  before  McSHERRY,  C.  J.,  and 
BRYAN,  FOWLER,  PAGE,  ROBERTS, 
BOYD,  and  BRISCOE,  JJ. 

John  T.  Hopkins  and  S.  0.  Long,  for  appel- 
lant   Cbarles  J.  Bonaparte,  for  appellee. 

BRISCOE,  J.  This  appeal  Is  from  an  or- 
der sustaining  a  demurrer  to  a  bill  In  equity, 
and  tbe  question  is  whether  the  plaintiff  pre- 
sents such  a  case  by  the  bill  as  entitles  blm 
to  relief.  The  bill  charges  that  Frederick 
E.  Hopkins,  father  of  the  appellant,  died  In 
the  year  1896,  leaving  one  son  and  a  daughter 
by  his  first  wife,  and  two  daughters  by  bis 
second  wife;  that  at  the  time  of  his  death 
he  held  a  policy  of  life  insurance  for  tbe  sum 
of  13,000  In  the  Catholic  Benevolent  Legion, 
payable  to  Eleanora  C.  Hopkins,  his  second 
wife,  who  has  collected  the  full  amount,  and 
deposited  it  in  her  Individual  name,  in  "the 
Border  State  Saving  Bank  of  Baltimore"; 
that  frcnn  tbe  death  of  Elizabeth  Hopkins, 
bis  first  wife,  and  mother  of  the  appellant, 
in  tbe  year  1886,  who  was  at  that  time  the 
sole  beneficiary  of  tbe  policy,  to  the  father's 
second  marriage,— a  period  of  1  year  and  11 
moDths,— 4he  entiie  amount  of  the  expenses  of 


membership  in  the  company  was  paid  by  the 
plaintiff;  that  this  amount  was  paid  by  an 
agreement  with  the  father  that  be  (the  plaln- 
tifr)  should  be  the  sole  beneficiary  of  this 
policy,  but  shortly  after  tbe  second  marriage 
Eleanora  C.  H<9klns  was  made  the  sole  ben- 
eficiary, and  was  such  at  tbe  date  of  bis 
father's  death.  The  bill  further  charges  that 
the  second  wife  was  made  the  beneficiary  on 
tbe  condition,  and  by  an  agreement  with  her 
husband,  that  upon  his  death  the  plaintiff 
should  receive  a  fair  and  reas<mable  share 
and  proportion  of  the  policy;  that  while  no 
particular,  specific,  or  ratable  part  was  nam- 
ed, yet  it  should  be  a  fair  and  reasonable 
proportion;  that  all  these  facts  and  circum- 
stances were  made  known  to  the  wife  before 
she  was  made  the  beneficiary,  and  with  tbis 
knowledge  she  agreed  that  the  plaintiff 
should  share  as  co-beneflclary  in  its  benefit; 
that,  notwithstanding  this  agreement,  she 
now  refuses  to  pay  the  plaintiff  any  part 
thereof,  although  requested  so  to  do.  The 
bill  then  alleges  that  the  plaintiff  was  with- 
out remedy  except  in  a  court  of  equity,  and 
the  prayer  of  the  bill  is  for  an  injtmctlon  to 
restrain  the  bank  from  paying  over  the  sum 
of  $1,000  of  the  policy  of  insurance  until  the 
rights  of  the  parties  are  determined  in  a 
com-t  of  equity,  and  concludes  with  a  prayer 
for  general  relief.  An  injunction  was  grant- 
ed on  the  17th  of  November,  1896,  but  was 
afterwards,  on  the  18th  of  the  same  month, 
dissolved.  A  demurrer  to  tbe  bill  was  Inter- 
posed by  the  defendant,  Eleanora  C.  Hopkins, 
upon  the  ground  "that  it  does  not  clearly  ap- 
pear whether  the  bill  of  complaint  is  intended 
to  establish  and  enforce  an  alleged  trust  or 
to  secure  specific  enforcement  of  an  alleged 
contract,  but  that  In  either  event  there  is  no 
cause  of  action  as  entitles  the  complainant  to 
maintain  this  suit"  This  demurrer  was  sus- 
tained and  the  bill  dismissed. 

We  have  carefully  examined  the  Statements 
in  the  plaintifTs  bill,  and,  assuming  them  to  be 
true,  it  seems  clear  to  us  that  the  plaintifTs 
remedy.  If  any,  is  at  law,  and  not  In  a  court  of 
equity.  The  alleged  contract  Is  entirely  too  in- 
definite and  uncertain  to  be  enforced  by  specific 
performance  in  a  court  of  equity.  In  Stoddert 
V.  Bowie's  Bx'r,  .5  Md.  28,  this  court  said  it 
is  not  only  necessary  to  prove  that  an  agree- 
ment was  made,  but  the  terms  of  the  agree- 
ment must  be  so  clearly  and  fully  shown  as 
that  the  court  can  have  no  difficulty  in  know- 
ing what  the  t»ins  are,  so  as  to  be  certain 
of  carrying  into  effect  the  contract  made  by 
the  parties.  Passing  a  decree  for  specific 
execution  upon  proof  short  of  this,  Instead 
of  executing  the  agreement  of  the  parties, 
would  be  making  one  for  them,  which  the 
court  certainly  has  no  authority  to  do.  In 
the  case  now  before  us  it  appears  that  the 
alleged  agreement  between  the  father  and 
son  as  to  the  payment  of  the  premiums  upon 
the  policy  had  been  abandoned  or  rescinded 
after  the  marriage  of  the  father,  and  on  or 
about  tbe  time  when  tbe  second  wife  was 
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made  the  Txinefidary  of  the  policy.  No  pre- 
mloins  were  paid  by  the  plalatiff  after  this 
date,  nor  any  eSDrt  made  by  him  In  the  life- 
time of  the  father  to  recover  what  la  stated 
to  have  been  paid.  Nor  does  the  allegation 
that  there  was  a  contract  between  the  father 
and  the  second  wife  ib«t  the  plaintiff  should 
be  paid  "a  fair,  just,  and  reasonable  share 
and  proportion"  of  the  policy  aid  the  plaintiff 
in  this  suit.  If  the  plaintiff  has  any  reme- 
dy. It  would  be  in  a  court  of  law,  and  not  in 
equity.  Being,  then,  of  opinion  that  the 
plaintiff  has  entirely  failed  to  set  forth  in 
the  bill  any  cause  within  the  Jurisdiction  of 
a  court  of  equity,  the  order  of  the  court  be- 
low, sustaining  the  demurrer  and  dismissing 
the  bill,  will  be  aflirmed.  Order  affirmed, 
with  costs. 


HILLBR  et  aL  T.  OITTINOS. 
(Ooort  of  Appeals  of  Maryland.    April  8,  1887.) 

Local  Citizbns  —  Suits  in  f  oksion  Coitrt  —  In- 
trntcnos. 
Where  the  transactions  out  of  which  an 
allseed  debt  arose  occurred  in  Maryland,  and 
are  within  the  statnte  prohiUtuig  gambling,  and 
both  partiei  are  eitisens  and  residents  of  that 
state,  a  court  of  equity  of  Maryland  will  re- 
strain the  creditor  from  proceeding  against  the 
debtor  in  another  state  to  which  the  creditor 
has  resorted  to  evade  the  Maryland  laws  prohib- 
Hfatg  imprisonment  for  debt,  ^iliere  the  foreign 
court  mnsL  through  imperfect  methods  of  proof, 
ascertain  the  statute  on  which  the  debtor  relies 
to  avoid  the  transactions,  and  where  there  must 
be  difficulty  and  expense  in  obtaining  evidence. 
Fowler.  J.,  dissenting. 

Appeal  from  circuit  ooart  of  Baltimore 
dty. 

BiU  by  Elrnest  Oittings  against  Emanuel 
H.  MiUer  and  another  to  enjoin  the  prose- 
cution of  suits  against  complainant  From 
an  order  granting  an  injunction,  defendants 
appeal.    Affirmed. 

Argued  before  McSHBRBT,  a  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  BOYD,  and 
RUSSUM,  JJ.     ' 

John  F.  Poe  and  B.  Rosenheim,  for  api>el- 
lantB.  Rich  &  Bryan  and  Frank  Gosnell,  for 
Appellee. 

BRYAN.  J.  Ernest  Glttings  filed  a  bill 
In  equity  against  Emanuel  H.  Miller  and  Ar- 
thur B.  Wilson.  It  was  alleged  that  Glt- 
tings was  a  citizen  and  resident  of  the  state 
of  Maryland  and  of  the  city  of  BiUtimore: 
that  Miller  and  Wilson  were  also  citizens 
and  residents  of  the  same  city  and  state; 
that  In  the  month  of  September,  1895.  Glt- 
tings and  Charles  C.  Allen,  who  Is  a  resident 
and  citizen  of  the  state  of  New  York,  formed 
a  partnership  for  the  conduct  of  the  stock 
brokerage  business  In  the  city  of  Baltimore 
under  the  name  of  Glttings  &  Co.,  and  that 
In  said  business  Glttings  was  the  active 
member,  who  alone  saw  the  customers,  and 
conducted  the  operations  with  them;  that 
In  the  summer  and  early  fall  of  1800  Miller 
and  Wilson  had  a  large  number  of  transac- 


tions with  Glttings  &  Co.  In  relation  to 
stocks;  that  said  transactions  were  In  the 
form  of  purchases  and  sales  of  stock  made 
by  Glttings  &  Co.  for  the  account  and  rid< 
of  Miller  and  Wilson,  but  were  in  reality 
gambling  transactions,  and  that  there  was 
no  intention  or  belief  by  any  of  the  parties 
to  the  transactions  that  the  stocks  should 
ever  be  actually  delivered,  but  that  the  sole 
purpose  was  that  there  should  be  an  ac- 
counting and  settling  as  the  stoclcs  rose  or 
fell  In  price;  that  ail  these  gambling;  trans- 
actions were  entered  Into  in  the  city  of  Balti- 
more, and  all  settlements  were  also  to  bo 
made  In  the  city  of  Baltimore;  that  for  the 
purpose  of  indemnifying  Glttings  ft  Co. 
against  loss  in  executing  their  orders  MOlers 
and  Wilson  placed  In  the  hands  of  Glttings. 
as  margins,  10  bonds  of  the  par  value  of 
11,000,  and  200  shares  of  the  preferred  stock 
of  the  Southern  Railway  Company;  that 
these  bonds  and  shares  of  stock  were  dellr- 
ered  to  Glttings  with  the  express  Intention 
and  expectation  on  the  part  of  Miller  and 
Wilson  that  he  would  hypothecate  them  for 
the  purpose  of  obtaining  money  to  enable 
him  to  aid  Miller  and  Wilson  In  their  gam- 
bling transactions;  that  the  amount  of  mon- 
ey which  would  have  been  necessary  to  pur- 
chase the  stocks  and  carry  them  until  Mil- 
ler and  Wilson  should  elect  to  order  the 
sale  of  them  to  make  their  settlements  with 
Glttings  &  Co.  would  have  been  over  $200,- 
000,  and  Miller  and  Wilson  both  knew  that 
neither  Glttings  nor  Glttings  &  Co.  had  any 
such  sum,  and  Miller  and  Wilson  had  no 
such  sum  with  which  to  make  payment  for 
the  stocks,  as  It  would  be  necessary  for  them 
to  do.  If  It  had  been  Intended  that  there 
should  be  an  actual  delivery  of  them;  that 
Glttings  hypothecated  the  10  bonds  in  the 
First  National  Bank  of  Baltimore  for  the 
sum  of  $8,000,  for  which  sum  the  accomit  of 
Miller  and  Wilson  was  duly  credited  by 
htm  on  the  books  of  Qlttings  Sc  Co.:  that 
this  hypothecation  was  made  with  the  full 
knowledge  at  the  time  it  was  made  of  Wil- 
son and  of  William  H.  Miller,  the  father  of 
Emanuel  Miller;  that  at  tliat  time  Xteannel 
Miller  was  absent  from  Baltimore,  and  that 
on  his  return,  a  day  of  two  afterwards,  he 
was  Informed  of  it  by  Glttings;  that  the 
Southern  Railway  stock  was  also  hypothe- 
cated in  accordance  with  the  understanding 
and  expectation  of  the  parties  when  it  wa.s 
delivered  to  Glttings;  that  It  was  hypothe- 
cated with  Cuthbert  ft  Co.,  stockbrokers  in 
the  city  of  New  York,  through  whom  Git- 
tings  acted  in  carrying  on  the  greater  part 
of  the  speculative  transactions  for  Miller 
and  Wilson. 

The  bill  of  c(HnplaInt  further  alleges  that 
on  the  10th  day  of  September,  1S96,  Gittinp; 
&  Co.  were  unable  to  settle  with  MiUer  and 
Wilson  for  the  winnings  to  which  they  would 
have  been  entitled  if  their  dealings  had  not 
been  illegal  gambling  transactions;  and  that 
Glttings  would  not  have  Celt  JuatUed  In  mak- 
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ing  snch  a  defense  bat  tor  the  perjuries  and 
fraud  and  the  oppresslTe  and  dishonest  con- 
duct of  said  Miller  and  Wilson,  hereinafter 
set  forth.  It  also  alleges:  That  on  the  said 
10th  day  of  September,  Gittings  gave  to  Mil- 
ler a  check  on  the  Continental  National  Bank 
for  $8,000  in  part  payment  of  said  winnings; 
and  tliat  at  the  time  the  check  was  given 
Miller  knew  that  there  were  no  funds  to 
meet  it,  and  that  it  would  not,  and  could  not 
be  good,  nnless  Allen,  the  partner  of  Git- 
tinga,  shooid  provide  for  its  paym^it,  which 
he  did  not  do.  That  Miller  and  Wilson 
brought  two  actions  in  the  city  of  New  York 
against  Gittlngs  and  the  said  Allen,  claiming 
in  one  of  them  aboat  $S,000  for  nonpayment 
of  the  check,  and  in  the  other  $17,000  for  the 
alleged  conversion  of  the  bonds  and  stock 
deposited  as  margin,  and  for  the  alleged  con- 
Tersi(Mi  of  the  different  stocks  on  whose 
finctuations  in  price  Miller  and  Wilson  had 
been  gambling.  That  Gittings  was  summon- 
ed to  appear  to  these  actions  when  he  was  in 
New  York.  (This  was  at  the  time  hereinafter 
mentioned,  when  he  was  arrested,  and  held 
to  baiL)  That  Gittings  has  filed  his  answers 
to  these  actions,  and  copies  of  the  answers 
are  filed  with  the  bill  at  complaint.  That 
the  complainant  believes  that  Allen  has  also 
filed  answers,  but  that  complainant  is  not 
possessed  of  copies  of  them,  and  cannot, 
therefore,  file  them.  That  he  believes,  and 
therefore  avers,  that  by  the  law  and  practice 
of  the  state  of  New  York  the  complaints 
and  answers  1b  actions  are  kept  in  the  oSlces 
of  the  attorneys  of  the  several  parties  until 
the  cause  is  ready  for  trial,  and  that  the 
complainant  believes,  and  therefore  avers, 
that  Allen's  answer  is  not  filed  in  any  public 
office  from  which  a  dnly-cerdfled  copy  could 
be  obtained.  The  bill  of  complaint  further 
alleges  that  the  right  of  Miller  and  Wilson 
to  recover  in  these  actions  depends  on  the 
qnestlon  whether  the  aforesaid  transactions 
are  wagering  or  gambling  transactions,  and 
that  their  validity  depends  on  the  law  of 
Maryland;  that  the  complainant  has  a  right 
to  have  their  l^ality  decided  l>y  the  law  of 
Marylaad;  that,  if  these  causes  are  tried  in 
New  Tork,  it  will  be  necessary  to  aver  and 
prore  the  Maryland  law  as  a  fact,  while,  tf 
they  are  tried  in  Maryland,  the  law  of  the 
state  will  be  Judicially  recognized,  and  more 
equal  and  complete  Justice  can  be  done;  that 
the  complainant  submits  his  rights  to  the 
jurisdiction  of  the  court,  and  is  willing  that 
such  decree  may  be  passed  as  Is  just  be- 
tween hImseU  and  Miller  and  Wilson;  that 
the  said  MiUer  and  Wilson  went  out  of  the 
Jurisdictkn  in  which  both  they  and  the  com- 
plainant resided,  for  the  purpose  of  evading 
and  escaping  the  Maryland  law,  and  of  ob- 
taining a  Judgment  in  New  York,  to  which 
they  are  not  entitled  by  the  law  of  the  place 
where  the  transactiMis  arose  and  where  the 
parties  are  domiciled.  The  bill  of  complaint 
furth^  alleges  that  they  obtained  an  order 
for  the  arrest  of  the  complainant  from  a  Jus- 


tice of  the  supreme  comrt  of  New  York  in 
the  second  of  the  above-mentioned  suits  upon 
certain  affidavits  msile  by  them  and  others, 
which  state,  among  other  things,  that  the 
complainant  wrongfully  and  without  the 
knowledge  and  consent  of  Miller  and  Wilson 
hypothecated  the  before-mentioned  bonds; 
that  the  said  statement  was  false,  and  was 
known  to  be  false  by  Miller  and  Wilson,  and 
was  made  for  the  deliberate,  malicious,  and 
unlawful  purpose  of  enabling  them  to  have 
the  complainant  arrested  suddenly,  when 
away  from  home,  and  dishonestly  and  op- 
pressively coercing  him  and  his  friends  to 
pay  their  unlawful  and  fraudulent  claims  in 
order  to  secure  complainant's  Dberty;  that 
the  complainant  was  arrested  when  in  the 
city  of  New  York,  and  held  to  ball  In  the 
city  of  New  York  in  the  sum  of  $15,000;  that 
the  complainant  moved  by  his  attorney  to 
vacate  the  order  of  arrest,  but  the  court 
overruled  the  motion  without  filing  an  opin- 
ion; that  the  said  Allen  has  stated  through 
Ms  attorneys  that  he  will  voluntarily  appear 
In  this  suit,  if  made  a  party  defendant.  The 
prayer  of  the  bill  of  complaint  was  for  an 
injunction  prohibiting  the  further  prosecu- 
tion of  the  suits  in  New  York,  and  from  any 
further  proceedings  looking  to  the  arrest  or 
imprisonment  of  the  complainant  in  said 
suits,  and  that  the  court  would  assume  Juris- 
diction, and  for  general  relief.  Process  was 
prayed  against  Miller  and  Wilson  and  against 
Allen.  The  court  granted  the  injunction. 
Miller  and  Wilson,  having  filed  an  answer, 
appealed. 

It  is  stated  in  the  appellee's  brief  that  Al- 
len has  appeared  as  a  defendant,  and  submit- 
ted himself  to  the  jtnrlsdlctlon  of  the  court.  He 
vras  represented  by  counsel  at  the  argummt  in 
tills  court  It  appears  by  the  exhibits  filed 
with  the  bill  of  complaint  that  the  suits  were 
brought  In  the  city  of  New  York  about  the 
16th  of  September,  1806,  and  that  the  order 
for  the  arrest  of  Gittings  was  issued  on  the 
27th  day  of  October.  He  was  arrested  on  the 
same  day,  and  gave  ball,  by  which  he  and  his 
surety  became  bound  that  he  should  at  all 
times  render  himself  amenable  to  any  man- 
date which  might  be  Issued  to  enforce  a  final 
Judgment  against  him  in  the  action.  After 
his  release  on  ball,— that  is,  on  the  4th  of  De- 
cember,—he  filed  his  answers  to  the  two  suits 
against  hbn  and  his  partner,  Allen.  The  plain- 
tiffs in  the  suits,  in  anticipation  of  Gittings' 
visit  to  New  York,  prepared  their  own  affi- 
davits In  the  city  of  Baltimore  on  the  17th  of 
October,  and  obtained  about  the  same  time  the 
affidavits  of  other  persons  in  the  same  city.. 
The  plalntifl:  Wilson  made  an  additional  affida- 
vit hi  New  York  Caty  on  the  27th  of  October;. 
The  ball  given  by  Gittings  required  him  to- 
obey  any  mandate  which  might  be  made  to 
enforce  a  final  Judgment  in  the  action,  and 
made  it,  therefore,  necessary  for  the  protec- 
tion  of  his  rights  that  he  should  answer  and 
resist  the  complaint  filed  In  the  suit.  It  is  not 
a  question  in  this  case  whether  it  was  lawful 
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for  the  plalntlfFs  in  the  New  York  suits  to 
cause  Gittlngs  to  be  arrested.  The  declaration 
of  the  constittitloii  Is  unconditional  and  ab- 
solute: "No  person  shall  be  imprisoned  for 
debt."  Const,  art  3,  i  38.  The  payment  of 
debts  is  to  be  obtained  from  the  property  of 
the  debtor.  His  body  cannot  be  taken  in  satis- 
faction of  It.  Neither  can  it  be  seized  and 
held  in  restraint  as  a  means  of  coercing  or  In- 
ducing him  to  make  payment.  An  attempt 
made  in  this  state  by  a  creditor  to  do  so  would 
subject  him  to  serious  consequences.  It  is  pre- 
sumed that  no  one  would  contend  that  the  cit- 
izens and  residents  of  the  state  are  not  bound 
to  yield  obedience  to  the  supreme  law  of  the 
land.  The  Important  inquiry  concerns  the 
powers  of  a  court  of  equity  to  interfere  and 
protect  the  citizens  of  the  state  In  their  con- 
stitutional rights  when  the  processes  of  legal 
tribunals  are  Inadequate  to  the  purpose.  An 
examination  of  authorities  of  high  character 
will  assist  us  in  the  decision  of  this  question. 
In  Eeyser  v.  Rice,  47  Md.  203,  It  appeared  that 
Keyser  and  Rice  were  both  residents  and  cit- 
izens of  the  state  of  Maryland,  and  that  Key- 
ser was  an  employ^  of  the  Baltimore  &  Ohio 
Railroad  Company  at  Cumberland,  and  that 
the  raibroad  company  was  indebted  to  him  for 
wages  in  an  amoimt  less  than  $100,  and  that 
Rice  had  caused  an  attachment  to  be  Issued 
In  the  state  of  West  Virginia,  and  laid  In  the 
hands  of  the  railroad  company,  for  the  pur- 
pose of  condemning  the  debt  due  to  Keyser  in 
payment  of  a  debt  due  by  him  to  Rice.  The 
debt  to  Rice  accrued  subsequently  to  the  pas- 
sage of  Act  1ST4,  c.  45.  This  act  exempted 
from  attachment  the  wages  or  hire  due  to  any 
laborer  or  employe  by  any  employer  or  cw- 
poratlon  to  the  amount  of  $100.  This  court 
decided  that  Rice  should  be  prohibited  by  In- 
junction from  prosecuting  his  suit  for  the  con- 
demnation of  the  wages  due  to  Keyser.  In  its 
opinion  It  stated  very  explicitly  certain  prin- 
ciples applicable  to  cases  of  the  kind.  We 
will  quote  some  of  them:  "As  long  as  a  cit- 
izen belongs  to  a  state,  he  owes  It  obedience; 
and,  as  between  states,  that  state  In  which  he 
Is  domiciled  has  jurisdiction  over  his  person 
and  his  personal  relations  to  other  citizens  of 
the  state."  "The  power  of  the  state  to  com- 
pel its  citizens  to  respect  its  laws,  even  be- 
yond Its  own  territorial  limits,  is  supported,  we 
think,  by  a  great  preponderance  of  precedent 
and  authority."  It  also  said  that  the  juris- 
diction to  prevtffit  by  injunction  suits  in  other 
states  was  not  founded  "upon  any  right  to  in- 
terfere with  or  control  the  proceedings  of  oth- 
er tribunals  In  other  states,  but  on  the  clear 
authority  vested  in  courts  of  equity  over  per- 
sons within  their  jurisdiction,  and  amenable  to 
process  to  restrain  them  from  doing  acts 
which  will  work  wrong  and  Injury  to  others, 
and  are  contrary  to  equity  and  good  con- 
science." It  also  strongly  condemned  the  ef- 
fort by  a  creditor  to  evade  the  laws  of  his 
own  country  by  a  resort  to  a  tribunal  of  an- 
other state  for  the  purpose  of  obtaining  a  pref- 
erence to  the  Injury  of  other  creditors,  and 


said  it  was  against  equity  to  do  so.  And  it 
also  said,  at  the  conclusion  of  the  opinion. 
"We  think  the  intention  to  evade  is  necessarily 
presumed,  when  the  act  is  persisted  In  after 
knowledge,  and  still  inchoate,  against  tlie 
protestation  of  the  complainant  and  the  pro- 
ce.ss  of  the  court."  Many  high  authorities  were 
cited  by  the  court  in  support  of  their  opinion. 
We  may  say  that  the  decision  In  Eeyser  v. 
Rice  has  been  quoted  with  approval  In  courts 
of  the  highest  repute.  In  Cole  v.  Cunningham, 
133  U.  S.  107, 10  Sup.  a.  269,  this  question  was 
considered  very  fully  and  elaborately.  Key- 
ser V.  Rice  was  quoted,  and  many  of  the  cases 
which  this  court  had  cited  In  Its  opinion.  Tlie 
learned  court  also  quoted  with  approval  Dins- 
more  V.  Kereshelmer,  32  Hun,  204,  "where 
the  supreme  court  of  New  York  held  that  an 
express  company  could  maintain  an  actiMi  in 
New  York  to  restrain  the  defendant,  a  resi- 
dent of  the  state  of  New  York,  from  prosecut- 
ing actions  against  the  company  in  the  Di!<- 
trlct  of  Columbia,  brought  to  avoid  a.  decision 
of  the  court  of  appeals  of  New  York,  differing 
from  the  rule  upon  the  same  subject  In  the 
District  of  Columbia."  And  It  also  said, 
adopting,  the  words  of  another  court,  "that  in 
the  courts  of  a  state  any  citizen  of  that  state 
may  be  enjoined  from  resorting  to  the  courts 
of  any  other  state  for  the  purpose  of  evading 
the  exemption  laws  of  his  own  state."  The 
facts  in  Cole  v.  Cunningham  were  as  follows: 
Two  citizens  of  Massachusetts,  who  were  part- 
ners, becoming  aware  of  the  Insolvent  condi- 
tion of  another  citizen  of  the  same  state,  as- 
signed their  claim  against  him  without  con- 
sideration to  one  Fayerweather,  a  resident  of 
New  York,  and  caused  funds  of  their  debtw  in 
New  York  to  be  attached  in  Fayerweather's 
name,  bnt  for  their  own  benefit.  While  Uiese 
attachments  were  pending,  the  debtor  in 
Massachusetts  was  adjudicated  an  Insolvent 
The  supreme  court  of  Massachusetts,  at  the 
suit  of  the  assignee  In  Insolvency,  decided  that 
the  Massachusetts  creditors  should  be  restrain- 
ed by  injunction  from  prosecuting  the  attach- 
ment in  New  York  In  the  name  of  Fayer- 
weather, saying:  "As  residents  of  this  state, 
tbey  cannot  be  allowed  to  this  extmt  to  de- 
feat tiie  operation  of  the  assignment,  and 
thus  to  obtain  a  preference  over  other  cred- 
itors, residents  here.  They  are  within  the 
limits  of  the  jurisdiction  of  this  court,  and 
amenable  to  Its  process,  and  should  be  en- 
joined from  prosecuting  a  suit  the  effect  of 
which,  if  successful,  vrtll  be  to  work  a  wrong 
and  Injury  to  other  residraits  of  the  state." 
6  N.  E.  782.  This  decision  was  affirmed  by  tlie 
supreme  court  of  the  United  States.  The  prin- 
ciple involved  Is  sustained  by  a  vast  weight  of 
authority,  as  may  be  readily  seen  by  an  ex- 
amination of  the  opinion  by  the  learned  court 
There  are  other  cases  which  we  think  It 
proper  to  mention.  In  Talleyrand  v.  Bou- 
langer,  3  Yes.  447,  two  complainants  filed  a 
bill  in  equity  against  the  defendant  for  an  in- 
jtmctlon.  It  appeared  that  all  the  parties 
were  Frenchmen  sojourning  in  England,  and 
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that  one  of  the  complainants,  while  in  France, 
had  t>ecome  indebted  to  the  defendant,  and 
that  by  the  law  of  France  there  coold  not 
be  in  arrest  of  the  person  in  a  suit  on  the 
ohiigatlon  which  had  been  given  for  the  debt. 
The  complainants  and  defendant  fled  from 
Fiance,  and  came  to  England,  during  the  rev- 
olution. The  debtor  was  arrested  In  Eng- 
land at  the  suit  of  his  creditors,  and  to  pro- 
cnre  his  release  he  paid  some  cash,  and  gave 
bills  of  exchange  and  a  bond,  to  all  of  which 
the  other  complainant  in  the  equity  suit  be- 
came a  surety.  After  the  first  bill  of  ex- 
change bad  been  paid,  the  complainants  re- 
fused to  make  any  more  payments,  where- 
upon they  were  arrested  in  four  actions,  and 
held  to  bail  at  the  suit  of  the  defendant  in 
the  equity  suit.  An  injunction  was  granted 
against  proceeding  with  the  suits,  and  it  was 
continued  by  the  lord  chancellor.  He  said 
that  the  proceeding  on  the  part  of  the  defend- 
ant had  ieen  extremely  oppressive  and  Im- 
moral; and  that.  If  the  case  stood  on  the 
original  contract,  "It  would  be  contrary  to 
all  the  principles  which  guide  the  courts  of 
one  country  in  deciding  on  contracts  made  in 
another  to  give  a  greater  effect  to  the  con- 
tract than  it  would  have  by  the  laws  of  the 
country  where  it  took  place."  He  also  said: 
"I  cannot  suffer  these  bills  of  exchange  so 
obtained  to  have  effect.  I  cannot  suffer 
these  actions  to  proceed."  This  case  is  re- 
markable from  the  circumstance  that  the 
court  extended  to  domiciled  aliens,  tii  ri?spect 
to  the  contracts  made  in  their  own  country, 
the  protection  due  to  its  own  fellow  subjects 
under  similar  circumstances.  It  has  been 
made  tbe  subject  of  adverse  criticism  and  dis- 
approval in  Liverpool  Marine  Credit  Co.  v. 
Hunter,  S  Ch.  App.  486.  Nevertheless  it  was 
pointedly  approved  by  the  house  of  lords  In 
Don  V.  Llppmann,  5  Clarke  &  F.  18;  Lord 
Brougham  delivering  the  opinion.  In  the 
same  opinion,  Melan  v.  Fitzjames,  1  Bos.  & 
P.  138,  was  approved  on  the  same  point.  It 
is  unnecessary  in  this  case  to  determine  the 
question  in  respect  to  aliens,  as  we  have  be- 
fore us  only  citizens  and  residents  of  our 
own  state  claiming  the  protection  of  its  laws. 
The  Liverpool  Company  Case  Is  thus  stated: 
"A  British  ship,  mortgaged  In  England  by  a 
British  subject  to  British  subjects,  was  ar- 
rested at  New  Orleans  by  creditors  of  the 
mortgagor,  also  British  subjects  resident  In 
England;  and,  as  the  courts  of  New  Orleans 
do  not  recognize  such  mortgages  of  ships,  the 
mortgagees.  In  order  to  protect  the  ship  from 
sale,  gave  bonds  for  the  amounts  claimed  by 
the  creditors.  Tlie  mortgagees  afterwards 
filed  a  bill  to  restrain  the  creditors  from  su- 
iag  on  these  bonds.  Held  that,  though  the 
dedsions  of  the  courts  of  New  Orleans  might 
be  open  to  the  reproach  of  injustice,  yet,  as 
the  creditors  owed  no  duty  to  the  mort- 
gagees, and  had  a  right  to  proceed  against 
the  property  of  their  debtor  wherever  they 
foond  it,  the  bill  could  not  be  maintained." 
'V^'faatever  credit  may  be  due  to  this  decision. 


It  Is  proper  to  say  that  It  Is  in  direct  con- 
flict with  Simpson  v.  Fogo  (in  the  high  court 
of  chancery)  1  Hem.  &  M.  196.  The  princi- 
ple, however,  on  which  It  is  decided,  can  have 
no  bearing  on  the  questions  in  tbe  present 
case.  It  Is  stated  that  the  creditors  who  pro- 
ceeded against  the  ship  owed  no  duty  to  the 
mortgagees.  In  Bushby  v.  Munday,  5  Madd. 
297,  and  in  Portarlington  v.  Soulby,  3  Mylne 
&  K.  104,  gambling  debts  were  contracted  In 
Bngland,  and  the  defendants  were  eajoiued 
from  prosecuting  suits  on  them  In  Scotland 
and  Ireland  respectively.  In  Bushby's  Case 
the  court  said  that  the  English  court  was  a 
more  ccmvenlent  Jurisdiction  than  the  Scotch 
court  for  determining  the  question  between 
the  parties,  which  depended  on  the  law  of 
England.  And  also  said:  "Tbe  substantial 
ends  of  Justice  would  require  that  this  court 
should  pursue  its  own  better  means  of  deter- 
mining both  the  law  and  the  fact  of  the  case, 
and  it  must  necessarily  follow  that  it  must 
bind  the  interests  of  the  parties  by  its  own 
conclusions."  In  Claflin  v.  Hamlin,  62  How. 
Prac.  284,  It  was  alleged  that  a  suit  In  Illi- 
nois, brought  by  a  citizen  of  New  York 
against  other  citizens  of  tbe  same  state,  was 
Instituted  for  blackmailing  purposes,  and  up- 
on causes  of  action  obtained  by  fraud.  It 
was  held  that  it  should  be  enjoined;  tbe 
court  saying  that  It  was  uot  brought  In  good 
faith,  but  for  the  purpose  of  vexing,  annoy- 
ing, and  harassing  the  parties  sued. 

The  authorities  show  that  equity  will  en- 
Join  suits  In  other  states  where  there  Is  fraud, 
oppression,  vexation, Injustice,  or  unconscien- 
tious advantage;  and  most  especially  where 
there  Is  an  attempt  to  evade  or  defeat  the  op- 
eration of  the  laws  of  the  state  where  both 
parties  to  the  suit  reside.  The  transactions 
In  this  case  all  occurred  in  the  city  of  Balti- 
more. The  parties  to  this  controversy  ai-e  all 
citizens  and  residents  of  that  city.  The  evi- 
dence would  naturally  be  there,  and  readily 
obtainable;  and  courts  are  established  there 
with  Jurisdiction  competent  to  determine  the 
rights  of  the  parties  according  to  the  law  of 
Maryland,  of  which  they  have  Judicial 
knowledge.  Tbe  complainant  is  subjected  to 
prosecution  before  a  tribunal  in  another 
state,  which  must  ascertain  the  law  through 
imperfect  methods  of  proof;  where  there 
must  be  much  difllculty  and  expense  in  ob- 
taining the  evidence  of  the  witnesses;  and 
where  the  legal  processes  have  features  of 
severity  and  harshness  from  which  citizens 
of  Maryland  are  protected  by  the  constitu- 
tion of  the  state.  Ever  since  the  adoption 
of  the  constitution  of  1651,  arrest  of  the 
person  has  been  forbidden  in  the  prosecu- 
tion of  civil  actions.  The  capias,  both  as 
mesne  and  final  process,  has  been  unknown. 
Collection  of  a  debt  cannot  be  coerced  ei- 
ther by  Imprisonment,  or  threats  of  impris- 
onment In  the  present  case  the  complain- 
ant was  arrested,  and  presented  with  the  al- 
ternative of  going  to  prison  or  giving  ball, 
which  bound  him  at  all  times  to  "render 
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himself  amenable  to  any  mandate  which  may 
be  Issued  to  enforce  a  final  Judgment  against 
him  In  the  action."  It  is  believed  that  no 
one  wonld  serionsly  contend  that  snch  a  pco- 
ceedlntr  -would  be  lawful  in  Maryland.  When 
this  cause  of  action  arose,  Miller  and  Wilson 
well  knew  that  by  the  constitution  Glttlngs 
was  protected  from  any  such  invasion  of 
his  liberty  as  a  mode  of  enforcing  the  pay- 
ment  of  what  was  alleged  to  be  due  from 
him.  And  yet  they  deliberately  violated  his 
constitutionally  guarantied  right  of  personal 
liberty.  A  court  of  law  has  not  adequate 
power  to  relieve  him  from  this  imposition. 
If  redress  is  to  be  afforded,  It  must  come 
from  a  court  of  equity.  This  court  has 
solemnly  decided  that  a  statute  for  the  pro- 
tection of  the  property  of  a  citizen  of  the 
state  shall  not  be  violated  by  another  citizen 
through  the  instrumentality  of  a  suit  in  an- 
other state.  When  the  statute  says  that  the 
citizen's  property  shall  be  unmolested,  no 
other  citizen  shall  disobey  the  laws,  even 
beyond  the  bounds  of  the  state.  But  here 
the  sacred  right  of  personal  liberty  Is  vio- 
lated In  contempt  and  defiance  of  the  con- 
stitution. The  person  of  a  citizen  Is  seized 
as  a  portion  of  the  proceeding  for  litigating 
a  civil  liability.  The  complainant  below  has 
every  title  to  relief  which  has  been  establish- 
ed In  the  adjudicated  cases.  All  the  transac- 
tions arise  from,  and  are  parts  of,  gambling 
contracts  made  between  citizens  of  this 
state.  In  Bushby  v.  Munday,  5  Madd.  297, 
a  contract  of  this  kind  was  made  in  Eng- 
land, and  the  court  of  chancery  prohibited 
the  prosecution  of  a  suit  on  it  in  Scotland, 
although  the  complainant  was  a  resident  of 
Scotland,  and  had  real  estate  there.  A  gam- 
bling contract  was  void  In  Scotland  as  well 
as  in  Bngland;  but,  as  the  court  had  better 
means  of  determining  both  the  law  and  the 
facts  of  the  case  than  the  Scotch  court,  it 
thought  that  Justice  required  that  it  ought  to 
try  the  case,  and  enjoin  the  suit  in  Scotland. 
In  Portarlington  v.Soulby,3  Mylne  &  K.  104, 
Lord  Brougham  enjoined  a  suit  In  Ireland  on 
a  gambling  contract  in  England.  It  is  not 
questioned  that  by  the  law  of  New  York 
Miller  and  Wilson  could  sue  Glttlngs  in  the 
state  of  New  York.  The  question  in  the  cas- 
es where  equity  has  Intervened  has  not  been 
whether  the  plaintiffs  at  law  had  a  right  to 
sue  at  law,  but  whether  there  were  not  equi- 
table circumstances  which  ongnt  to  prevent 
the  exercise  of  such  a  legal  right  If  tbey 
had  no  right  to  sue  according  to  the  course  of 
the  local  law,  there  would  have  been  no  ne- 
cessity for  equitable  relief.  The  suit  here 
Is  not  only  brought  on  a  contract  made  in  a 
gambling  transaction,  but,  although  the 
bonds  and  stock  were  delivered  to  Glttlngs 
with  the  express  intention  and  expectation 
that  he  should  hypothecate  them,  it  is  alleged 
that  he  had  wrongfully  hypothecated  them 
without  the  knowledge  and  consent  of  Mil- 
ler and  Wilson,  and  on  this  allegation  an  or- 
der has  been  obtained  for  Glttlngs'  arrest. 


In  the  long  line  at  cases  on  this  subject,  be- 
ginning at  Lord  Hardwlcke's  decision  in 
Mackintosh  t.  Ogilvie,  cited  In  4  Term  R. 
193,  and  coming  down  to  the  present  time,  it 
has  been  ualformly  held  that  a  suitor  shall 
not,  by  impleading  a  fellow  citizen  or  fel- 
low subject  in  the  court  of  a  foreign  conn- 
try,  deprive  lilm  of  a  right  or  benefit  given 
to  him  by  the  laws  of  their  own  country. 
When  they  owe  a  duty  to  each  other,  this 
duty  must  be  observed  both  abroad  and  at 
home.  And  on  this  footing  courts  of  equity 
exert  their  jurisdiction  to  give  the  relief 
which  cannot  be  obtained  in  a  court  of  law. 
The  further  proaecntloa  of  the  suits  in  New 
York  ought  to  be  enjoined,  and  the  contro- 
versy ought  to  be  determined  by  the  court 
granting  the  injunction  which  has  power  to 
do  full  and  complete  Justice  between  the  par- 
ties. If  the  suits  should  be  continued  against 
Allen  alone,  and  result  in  a  judgment  against 
him,  it  could  be  enforced  against'  the  part- 
nership property,  and  would  thus  affect  the 
interest  of  Glttlngs  in  the  partnership  ef- 
fects as  fully  as  if  the  judgment  had  been 
rendered  against  him.  Johnston  v.  Mathews. 
32Md.3e8;  Folsom  v.  Fertilizer,  etc,  Oo.  (Oct 
Term,  1896)  38  AU.  446.  The  fact  that  Allen 
is  a  resident  of  New  York  might  distinguisb 
this  case  from  those  relied  on  to  sustain  the 
right  of  a  court  of  equity  to  interfere,  un- 
der ordinary  circumstances,  but  the  appeal 
admits,  for  the  purposes  of  this  case,  the 
aUegatlon  In  the  biU  "that  the  said  MiUer 
and  Wilson  went  out  of  the  jurisdiction  in 
wlilch  both  they  and  this  plaintiff  resided, 
and  still  reside,  for  the  purpose  of  evading 
and  escaping  the  Maryland  law,  and  of  ob- 
taining a  judgment  against  the  plaintiff  in 
New  York";  and  that  the  statement  upon 
which  the  plaintiff  was  arrested  "was 
known  to  be  false  when  sworn  to  by  said 
Miller  and  Wilson,  and  was  made  for  the 
deliberate,  malidons,  and  unlawful  purpose 
of  enabling  the  said  Miller  and  Wilson  to 
have  the  plaintiff  arrested  suddenly,  wheo 
away  from  home,  and  of  thus  enabling  said 
Miller  and  Wilson  to  dishonestly  and  op- 
pressively coerce  him  and  his  friends.  In  or- 
der to  secure  the  liberty  of  the  plaintiff,  in- 
to paying  the  said  Miller  and  Wilson's  un- 
lawful and  hivalld  claims  against  this  plain- 
tiff." If  It  be  true,  as  the  appeal  admits,  that 
the  proceedings  were  Instituted  in  New  Yoric 
for  those  purposes,  and  not  because  Aflen  re- 
sided there,  his  residence  is  hnmateriaL  On 
this  appeal  we  are  obliged  to  assume  that 
all  the  all^atlons  of  the  blU  of  complaint  are 
true. 

We  have  considered  the  questions  before 
us  exclusively  upon  the  allegations  of  the 
bill  of  complaint  as  it  was  our  duty  to  do. 
We  have  given  considerable  prominence  to 
the  arrest  of  the  complainant  but  we  think 
that  we  have  mentioned  other  circumstances 
which  show  that  the  bringing  of  the  soits 
In  New  York  was  oppressive  and  unreasi«- 
able,  that  it  tended  to  embarrass  and  defeat 
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justice  In  the  settlement  of  the  controversy 
between  the  parties,  that  it  was  an  uncon- 
scientious and  Inequitable  attempt  to  obtain 
an  adrantage  oyer  the  parties  who  were 
sued.  Order  affirmed,  with  costs,  and  cause 
remanded. 

FOWLSB.  J.,  dissents. 


STATB   V.   RYAN. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 

28,  1897.) 

StaTCTBS — RbTROACTIVBNBSS  —  INTOZIOATINO  LiQ- 

DOBS— SSPAKATB  OFrSKSBS— IMOIOTMSKT 

— AlOBR  BI  VbKDICT. 

1.  Prosecutions  for  offenses  committed  against 
Gen.  St.  I  3087,  relating  to  intoxicating  Hqnors, 
before  the  going  into  effect  of  Pub.  Acts  1895, 
c.  331,  substituting  new  penalties  for  such  of- 
fenses, are  not  affected  hj  said  act. 

2.  The  offense  of  selling  liquors  without  a 
license  and  of  keeping  such  liquors  with  intent  to 
sell  without  a  license  are  distinct  offenses,  and 
the  fact  that  an  indictment  for  both  of  them 
STers  that  they  were  committed  on  the  same  day 
does  not  raise  a  presumption  that  they  arose  out 
of  one  transaction,  namely,  the  sale  of  liquors 
without  a  license,  which  liquors,  up  to  the  time 
of  sale,  defendant  had  kept  with  mtent  to  sell 
without  a  license. 

3.  On  a  prosecution  under  Gen.  St.  S  3087. 
rc'ntinfr  to  intoxicating  liquors,  for  a  "second 
offense,"  a  statement  of  the  first  offense,  of 
which  defendant  is  claimed  to  have  been  convict- 
ed, which  is  defective  in  that  It  is  uncertain,  is 
cured  by  verdict. 

Appeal  ftom  superior  court,  Windham  coun- 
ty; George  W.  Wheeler,  Judge. 

Matthew  Ryan  was  convicted  of  offenses 
against  the  liquor  laws,  and  appeals.  Afflrm- 
ed. 

William  C.  Case  and  Joseph  li.  L  Barbour, 
for  apitellant.  Edgar  M.  Warner  and  John  I^ 
Hunter,  State's  Atty.,  for  the  State. 

TOBRAKCE,  J.  In  the  court  b^ow  the  de< 
fendant  was  prosecuted  for  a  violation  of  the 
laws  relating  to  the  sale  of  spirituous  and  In- 
toxicating liquors.  The  Information  contain- 
ed fire  counts,  the  first  of  which  alleged  a 
■ale  of  such  liquors  by  the  defendant,  with- 
out a  license,  at  the  town  of  Putnam  on  the 
0th  day  of  July,  1896;  and  the  fourth  count 
tiiarged,  as  a  second  offense,  that  on  the  same 
day,  and  In  the  same  town,  the  defendant  own- 
ed and  kept  sach  liquors  with  Intent  to  sell 
them,  without  having  a  license  therefor.  The 
defendant  was  found  guUty  on  the  first  and 
fonrtb  counts,  and  not  guilty  on  the  other 
coonta.  After  verdict,  and  before  Judgment 
was  rendered,  the  defendant  filed  a  motion  in 
arreet  of  judgment  upon  certain  grounds,  the 
subatanoe  of  which  may  be  stated  as  follows: 
(1)  Since  the  date  of  the  offenses  charged  lu 
the  fiiat  and  fourth  counts,  chapter  331  of  the 
Public  Acts  of  1895  has  abolished  the  penalty 
which  at  the  date  of  the  commission  of  said 
offenses  was  provided  for  tbem,  and  has  sub- 
stitated  In  lieu  thereof  a  penalty  for  said  of- 
feaaefli  "enlarging  the  punishment  therefor, 


and  compelling  the  court  to  impose  a  more 
.severe  penalty  than  might  have  been  imposed 
at  the  time  of  the  commission"  of  said  of- 
fenses. (2)  The  fourth  count  of  the  Informa- 
tion "does  not  charge  the  commission  of  any 
first  offense  upon  which  a  charge  of  a  second 
offense  can  legally  be  based;  and  does  not 
charge  the  commission  of  the  second  offense  as 
any  legal  crime  with  the  certainty  and  preci- 
sion required  by  law,  so  as  to  apprise  the  de- 
fendant of  the  precise  offense  of  which  he 
stood  charged,  or  so  as  to  enable  him  to  pre- 
pare his  defense,  or  so  as  to  enable  the  court 
to  render  judgment  upon  said  fourth  count. 
(3)  Both  the  offenses  of  which  the  accused 
was  convicted  are  alleged  to  have  been  com- 
mitted on  the  same  day,  and  constituted  but 
one  offense,— the  offense  of  owning  and  keep- 
ing intoxicating  liquors  with  Intent  to  sell, 
as  set  forth  in  the  fourth  count,  culminating 
and  being  merged  in  the  sale  of  such  liquors 
as  set  forth  in  the  first  count;  and  therefore. 
If  the  court  should  pass  judgment  and  impose 
sentence  upon  both  counts,  the  defendant 
would  be  twice  punished  for  one  offense."  The 
court  overruled  said  motion,  and  sentenced 
the  defendant  to  pay  a  fine  of  $30  on  the  first 
count,  and  on  the  fourth  count  to  pay  a  fine 
of  $aO,  and  to  be  imprisoned  In  jail  for  30 
days.  During  the  trial  the  defendant  object- 
ed to  the  admission  In  evidence  of  certain  ex- 
hibits offered  by  the  state,  but  the  court  over- 
ruled the  objections,  and  admitted  the  evi- 
dence. The  errors  assigned  upon  this  appeal 
are:  First,  the  admission  of  the  exhibits  in 
evidence;  and,  second,  the  overruling  of  the 
motion  in  arrest 

The  claimed  errors  relating  to  the  admis- 
sion of  the  exhibits  In  evidence  were  not  press- 
ed before  this  court,  and  with  respect  to  them 
It  is  perhaps  enou^  to  say  that  the  rulings 
upon  evidence  complained  of  were  right.  With 
ref erience  to  the  overruling  of  the  motion  in  ar- 
rest, we  are  of  opinion  that  it  was  properly 
overruled. 

The  first  ground  of  arrest  stated  In  the  mo- 
tion is  not  tenable.  The  offenses  charged  in 
the  first  and  fourth  counts  of  the  information 
were  committed  prior  to  the  time  when  chap- 
ter 331  of  the  Public  Acts  of  1895  went  into 
effect,  and  when  committed  were  punishable 
under  section  3087  of  the  General  Statutes. 
They  remained  punishable  under  that  section, 
notwithstanding  the  fact  that  the  conviction 
of  the  defendant  occurred  after  the  aforesaid 
act  of  1895  took  effect;  for  that  act  only  af- 
fected offenses  committed  after  It  took  effect, 
and  did  not  affect  the  punishment  for  the  of- 
fenses of  which  the  defendant  was  convicted. 
State  V.  Sanford,  67  Conn.  286,  34  Atl.  1015; 
Gen.  St.  §  1. 

The  third  ground  of  arrest  Is  equally  un- 
tenable. The  offense  of  selling  spirituous  and 
intoxicating  liquors  without  a  license  therefor 
may,  of  course,  include  the  previous  owning 
and  keeping  tbem  with  Intent  to  sell  without 
a  license;  but  the  offenses  are  nevertheless 
distinct  offenses.     The  offense  of  an  illegal 
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sale  may  be  committed  without  a  previous 
owning  and  keeping  of  the  liquors  sold  with 
Intent  to  sell  them  without  a  license  tb«refor 
(State  T.  Wadsworth,  30  Conn.  55);  and,  of 
course,  the  latter  offense  may  be  committed 
without  an  actual  Illegal  sale.  Hie  defend- 
ant's claim  upon  this  point  Is  based  upon  the 
assumption  that  the  record  shows  that  the 
charge  of  selling  In  the  first  count,  and  the 
charge  of  owning  and  keeping  with  Intent  to 
sell  In  the  fourth  count,  are  based  upon  one 
and  the  same  transaction,  namely,  the  sale  of 
certain  liquors  without  a  license,  which  liq- 
uors, prior  to  and  up  to  the  time  of  said  sale, 
he  had  owned  and  kept  with  intent  to  sell 
without  a  license.  If  this  assumption  were 
well  founded,  the  record  would  present  a  dif- 
ferent question  from  the  one  we  are  here  call- 
ed upon  to  consider;  but  the  assumption  Is  not 
well  founded,  and  the  claim  based  up(m  It  falls 
with  It-  It  Is  true,  the  Information  alleges 
that  the  offenses  were  committed  on  the  same 
day,  and  in  the  same  town;  but  from  this  It 
by  no  means  necessarily  follows  that  they 
were  committed  at  the  same  time,  or  that  the 
act  or  acts  which  constituted  the  one  formed 
any  part  of  the  act  or  acts  which  constituted 
the  other.  For  aught  that  appears  of  rec- 
ord, the  one  may  have  been  committed  at  one 
time  and  with  reference  to  certain  liquors,  and 
the  other  at  an  entirely  different  time  and 
with  reference  to  other  liquors;  and,  for  aught 
that  appears  to  the  contrary,  this  may  ba-ve 
been  the  precise  state  of  facts  proved.  This 
ground  of  arrest  was  properly  overruled. 

This  leaves  for  consideration  the  second 
grotmd  of  arrest  relating  to  the  sufficiency  of 
the  fourth  count  of  the  information.  That 
count  alleges:  "That  heretofore,  to  wit,  on  the 
9th  day  of  July,  1895,  said  Matthew  Ryan,  of 
said  town  of  Putnam,  In  said  Windham  coun- 
ty, with  force  and  arms,  without  having  a  li- 
cense therefor,  did  own  and  keep  certain  spirit- 
uous and  intoxicating  liquors,  with  intent  to 
sell  and  exchange  the  same,  against  the  peace 
and  contrary  to  the  form  of  the  statute  In 
such  case  made  and  provided;  and  that  at  a 
Justice  court  holden  In  the  town  of  Putnam  on 
the  12th  day  of  March,  A.  D.  1885,  before 
Charles  H.  Chesebro,  Esq.,  justice  of  the  peace 
for  said  county,  a  court  having  jurisdiction  of 
said  offense,  said  Matthew  Ryan  was  convict- 
ed of  a  similar  offense  charged  in  this  count 
of  this  Information,  and  that  the  judgment  of 
said  conviction  has  never  been  annulled,  re- 
versed, or  set  aside,  and  that  In  consequence 
thereof  the  offense  herein  charged  In  this  count 
Is  a  second  offense  by  the  said  Matthew  Ryan 
of  owning  and  keeping  spirituous  and  Intox- 
icating liquors,  with  Intent  to  sell  the  same, 
against  the  peace,  and  contrary  to  the  form  of 
the  statute  In  snch  case  made  and  provided." 
It  may  be  conceded  that  this  count  Is  not 
drawn  as  a  caref vrt  and  skillful  pleader  would 
have  drawn  it,  and  It  may  well  be  that  It  would 
not  have  withstood  the  test  of  a  demurrer,  bad 
one  been  Interposed;  but  the  question  here  Is 
whether  this  count  is  sufficient  after  verdict, 


upon  a  motion  In  arrest  of  Judgment  Tlie  de- 
fect alleged  and  relied  upon  In  the  motion  Is, 
In  substance,  that  the  first  offense  Is  not  de- 
scribed with  that  degree  of  certainty  which  Is 
required  by  the  rules  of  pleading,  and  there- 
fore the  count  as  a  whole  Is  defectlva  Where, 
as  in  this  fourth  count  the  offense  attempted 
to  be  charged  Is  what  is  known  as  a  "secon<l 
offense,"  the  existence  of  a  first  offense  is,  of 
course,  one  of  the  essential  elements  of  the 
charge,  and  must  be  alleged  In  some  way,  or 
the  charge  will  be  fatally  defective,  not  only 
upon  demurrer,  but  also  upon  a  motion  in  ar- 
rest of  judgment  In  the  case  at  bar  It  Is  not 
claimed  that  the  allegation  of  a  first  offenae  Is 
entirely  omitted,  but  only  that  it  is  not  alleg- 
ed with  the  certainty  required  by  the  rules  of 
pleading;  and  this  may  be  conceded.  Tbat 
the  defendant  committed  a  first  offense  at  all 
Is  only  charged  Indirectly  and  InferentiaUy, 
and  the  description  of  that  offense  is  some- 
what ambiguous  and  uncertain;  but  still  the 
commission  of  a  first  offense  Is  charged,  and 
the  nature  of  that  offense  Is  described,  how- 
ever Imperfectly  and  defectively.  It  Is  a  case 
where  there  Is  a  defective  statement  of  an  of- 
fense, rather  than  a  case  where  a  defective  of- 
fense—I. e.  no  offense  at  all— Is  stated;  and 
the  question  Is  whether  such  a  defective  state- 
ment is  cured  by  verdict.  It  Is  clear  that  in 
civil  causes  certain  defects  are  cured  by  verdict 
(Gould,  PI.  c.  10,  §S  1-25);  and  the  rules  upon 
this  matter  are  the  same  in  criminal  as  in  civil 
causes  (State  v.  Keena,  63  Conn.  329,  28  Atl. 
522;  Heymann  v.  Reg.,  L.  R.  8  Q.  B.  102;  State 
V.  Freeman  [Vt]  22  Atl.  621).  One  of  the 
general  rules  upon  this  subject  Is  that  laid 
down  by  Lord  Mansfield  In  Rushton  v.  Aspln- 
all,  Doug.  669,  the  substance  of  wblch  U 
usually  stated  as  follows:  A  verdict  cores  the 
statement  of  a  title  defectively  set  oat,  but 
not  the  statement  of  a  defective  title.  The 
principle  at  the  foundation  of  this  rule  Is  that 
In  support  of  a  verdict  the  court  will  presume 
any  fact  to  have  been  proved  upon  the  trial, 
the  existence  of  which  was  Involved  In  or  was 
Inferable  from  the  proof  of  those  facts  which 
were  alleged,  and  which  the  verdict  has  fooud. 
Gould,  Pi.  c.  10,  S  20.  "The  rule  Is  based  upon 
the  supposition  that  the  facts  which  are  not 
specifically  alleged  are  presumed  to  have  been 
shown  upon  the  trial,  and  therefore  the  de- 
fendant is  not  harmed,  and  should  not  be  per- 
mitted 'In  the  last  stage  of  a  cause  to  unravel 
the  whole  proceedings,'  by  an  objection  which 
might  have  been  fatal  If  early  Interposed." 
Taft  J.,  In  State  v.  Freeman,  supra.  In  Her- 
mann V.  Reg.,  supra,  the  offense  was  complete 
If  the  persons  charged  had  agreed  and  con- 
spired to  remove  certain  goods  "In  contempla- 
tion of  an  adjudication  [In  bankruptcy]  being 
obtained";  otherwise  there  was  no  offense. 
The  Indictment  did  not  allege  that  the  con- 
spiracy was  formed  In  contemplation  of  such 
an  adjudication,  but  only  that  the  defendant 
"then  being  a  trader,  and  liable  to  become  a 
bankrupt,"  conspired  with  others  to  reaaove 
the  goods.  After  verdict  It  was  held  that  the 
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allegation  that  the  conspiracy  was  formed  In 
contemplation  of  an  adjudication  being  obtain- 
ed, though  not  expressly  made,  must  be  taken 
to  hare  been  proved  to  the  jury,  and  that  the 
defect  was  cured  by  the  verdict.  In  Newton 
V.  Brown,  49  Vt.  16,  the  general  allegation  of 
a  conspiracy  to  cheat,  swindle,  and  defraud 
by  false  and  fraudulent  representations  was 
held  sufficient  after  verdict,  as  It  would  be 
presumed  that  particular  acts  constituting  the 
conspiracy  were  proved  on  the  trial.  In  State 
V.  Freeman,  supra,  a  complaint  for  profane 
swearing  alleged  that  the  defendant  "did  pro- 
fanely curse,"  without  setting  forth  the  lan- 
guage used.  Upon  a  motion  In  arrest  it  was 
held  that  the  verdict  cured  the  defect  In 
State  v.  Wolfarth,  42  Conn.  155,  157,  the  com- 
plaint was  made  and  signed  on  the  26th  of 
August,  1874,  and  the  offense  charged  was  al- 
leged to  have  been  committed  on  the  30th  of 
Angtut,  1874,  and  the  court  said:  "It  Is  laid 
down,  it  is  true,  that  the  oftense  should  not  be 
alleged  to  have  been  committed  on  an  impos- 
sible day,  or  on  a  future  day.  But  we  think 
the  objection  should  be  taken  specifically,  ei- 
ther before  trial  by  special  demurrer,  or  on  the 
trial  by  exception  to  evidence  If  proof  Is  offered 
of  an  offense  committed  after  the  filing  of  the 
complaint.  If  the  party  goes  through  with  the 
trial  without  objection,  and  a  verdict  Is  ren- 
dered against  him,  it  will  be  presumed  that 
the  prosecution  proved  the  ofTense  to  have 
been  committed  on  some  day  prior  to  the  date 
of  the  complaint."  In  Wall  v.  Toomey,  52 
Conn.  35, — an  action  for  malicious  prosecution, 
wherein  the  fact  that  the  vexatious  suit  had 
terminated  (an  essential  fact)  was  not  alleged, 
—It  was  held  that  this  defect  was  ctired  by 
verdict  We  are  of  the  opinion  that  the  de- 
fects in  the  fourth  coimt  of  the  Information 
set  forth  In  the  motion  in  arrest  were  cured  by 
the  verdict  There  Is  no  error.  The  other 
Judges  concurred,  except  ANDREWS,  O.  J., 
who  dissented  on  the  last  point. 


liAUFEE  V.  BRIDGEPOBT  TR.VCTION 

CO. 

(Supreme  Court  of  ESrrors  of  Connecticut.    Jan. 

14,  1897.) 

Tbi^i, — iKTBOorcTioK  or  Evidence — Expert  Evi- 

0BSOE— Electric  Cabs  — Umdoi  Sperd— Usb 

ov  Street— CoNTBiBUTORT  Neomosnoe. 

1.  Where,  in  an  action  against  a  railroad  com- 
pany, defendant  introduces  witnesses  who  had 
made  reports  as  to  the  accident,  and  plaintiff 
calls  for  such  reports,  that  fact  does  not  make  it 
obligatory  on  him  to  put  them  in  evidence. 

2.  In  an  action  for  injuries  caused  by  an  elec- 
tric car,  experts  in  the  management  of  such  cars 
may  be  asked  as  to  the  management  of  the  car 
which  ran  into  the  plaintiff. 

3.  Pub.  Acta  1893,  c.  169,  |  13,  conferring  on 
local  authorities  power  to  regulate  the  speed  of 
electric  cars,  with  a  restriction  that  a  greater 
rate  than  lo  miles  an  hour  should  not  be  al- 
lowed, was  not  a  ruling  that  anj  rate  of  speed 
less  than  that  could  not  be  considered  reckless. 

4.  An  electric  street-railway  line  has  no  right 
to  the  use  of  the  street  as  a  highway  superior  to 
'.hat  of  a  person  driving  on  such  highway. 


5.  Where  a  driver  of  a  wagon  is  on  the  wrong 
side  of  a  street,  on  the  track  of  an  electric  car 
which  Is  approaching  him,  and  knows  that  an- 
other car  is  approaching  from  behind,  and  that 
it  is  so  far  away  that,  if  it  goes  at  ita  ordinary 
rate  of  speed,  he  can  safely  cross  to  that  side  of 
the  street,  he  is  not  negligent  in  so  doing,  and  in 
assuming  that  the  car  would  not  be  run  at  a 
dangerous  rate  of  speed. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; George  W.  Wheeler,  Judge. 

Action  by  Anton  Laufer  against  the 
Bridgeport  Traction  Company  for  injuries 
received  by  a  collision  with  an  electric  car 
while  crofising  a  drawbridge  over  a  river 
forming  a  part  of  the  highway  on  which  the 
said  defendant  had  laid  its  double-track  trol- 
ley railway.  Judgment  for  plaintiff  for  $1,- 
500,  and  defendant  appeals.    No  error. 

Stiles  Judson,  Jr.,  for  appellant  Alfred 
B.  Beers  and  Edward  F.  Hall,  tat  appellee. 

ANDREWS,  O.  J.  The  plaintiff,  while 
driving  in  a  one-horse  wagon  across  the  Con- 
gress street  drawbridge,  In  the  city  of  Bridge- 
port,—a  much-traveled  highway  in  that  city,— 
was  run  into  by  a  car  of  the  defendant  and 
seriously  injured.  He  brought  this  suit  to 
recover  for  that  injury.  The  defendant  suf- 
fered a  default  and  there  was  a  hearing  lu 
damages.  The  court  found  that  the  defend- 
ant was  negligent,  that  the  plaintiff  was  not 
negligent,  and  assessed  the  damages  to  him 
at  the  sum  of  $1,500.  These  findings  are 
conclusive,  and  cannot  be  disturbed  unles.s 
some  CTror  by  the  trial  court  has  vitiated 
them.  The  defendant  has  appealed  to  this 
court,  and  has  assigned  very  many  errors, — 
some  in  respect  to  the  admission  of  testi- 
mony, some  in  respect  to  the  findings  of  neg- 
ligence by  the  defendant,  and  others  In  re- 
spect to  the  finding  that  there  was  no  con- 
tributory negligence  by  the  plaintiff.  The 
assignments  in  respect  to  evidence  can  be 
readily  disposed  of.  The  defendant  Intro- 
duced as  a  witness  a  Mr.  Malone,  one  of  Its 
conductors,  who  was  a  passenger  on  the  car 
that  ran  into  the  plaintiff,  and  a  Mr.  Stroh, 
another  of  its  employes.  They  testified  in 
relation  to  the  collision.  On  cross-examina- 
tion it  appeared  that  they  had  each  made 
a  written  report  of  the  accident  to  the  de- 
fendant at  the  time  It  occurred.  The  plain- 
tiff asked  that  these  reports  be  produced. 
The  defendant  refused  to  do  so,  and  there- 
upon the  court  ordered  them  to  be  produced, 
and  they  were  brought  into  court  'The  plain- 
tiff offered  in  evidence  only  two  statements 
from  the  report  of  Mr.  Malone,  and  did  not 
offer  the  report  of  Mr.  Strota  at  all.  The  de- 
fendant asked  that  the  plaintiff  be  required 
to  lay  in  the  whole  of  both  reports.  The 
court  denied  the  request.  The  defendant 
then  claimed  the  right  to  lay  in  the  whole 
of  both  reports  as  a  part  of  its  own  evi- 
dence. The  court  overruled  the  claim,  but 
ruled  that  the  defendant  might  lay  In  any 
part  of  the  report  of  Mr.  Malone  in  r^atlon 
to  the  matters  contained  in  the  statonenta 
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which  the  plaintiff  had  put  In.  We  think 
these  rulings  were  correct.  The  mere  call- 
ing for  a  paper  or  writing  does  not  make  it 
obligatory  on  the  party  to  put  It  In  evidence.^ 
1  Phil.  Et.  (Cow.  &  H.  Notes)  441.  As  to  th. 
report  made  by  Mr.  Malone,  If  the  whole  of 
it  In  fact  related  to  the  same  matter  to  which 
the  two  statements  laid  In  related,  then  the 
whole  was  admissible,  under  the  ruling,  and 
the  defendant  was  not  harmed  by  It.  In  the 
case  of  Kenny  v.  Clarkson,  1  Johns.  386,  394, 
Spencer,  J.,  in  giving  the  opinion,  says,  "It 
appears  to  me  that  the  notice  to  produce  a 
paper,  and  calling  for  Its  inspection,  ought 
to  be  considered  as  analogous  to  a  bill  for 
discovery,  where  most  certainly  the  answer 
is  not  evidence  but  for  the  adverse  party." 
Sayer  v.  Kitchen,  1  Esp.  209;  Kidder  v. 
Barr,  35  N.  H.  235.  The  plaintiff  called  as 
witnesses  Mr.  Radel,  the  president  of  the  de- 
fendant, and  Mr.  Kehrer,  Its  Inspector,  each 
of  whom  is  an  expert  In  the  management 
of  an  electric  railway  car,  and  interrogated 
them  as  to  the  management  of  the  car  which 
ran  into  the  plaintiff.  We  think  this  tes- 
timony was  admissible,  because  it  showed 
to  the  court  what  sort  of  management  of  an 
electric  car  would  be  reasonable. 

A  Mrs.  Barnes  testified,  as  did  also  a  Mr. 
Conger,  in  behalf  <^  the  plaintiff,  that  the 
car  which  ran  ov«i  the  plaintiff  was  moving 
Tery  rapidly  on  the  same  trip  at  other  places 
than  on  the  drawbridge.  It  was  the  claim 
of  the  plaintiff  that  this  car  on  this  trip  was 
behind  schedule  time,  and  was  trying  to 
make  up.  This  testimony  tended  to  estat)- 
llsta  that  claim.  The  testimony  of  Mr.  Vic- 
tory that  It  was  the  custom  and  practice  to 
have  but  one  car  on  the  bridge  at  a  time  was 
properly  ruled  out  The  defendant  could 
not  show  that  it  was  not  negligent  on  this 
occasion  by  proving  that  it  was  prudent  and 
careful  on  other  occasions.  Morris  t.  East 
Haven,  41  Conn.  252;  Russell  v.  Gmttenden, 
53  Conn.  564,  4  Atl.  267.  Moreover,  it  was 
not  claimed  that  such  practice  was  known 
to  the  plaintiff,  nor  was  there  any  offer  to 
show  such  knowledge.  The  rulings  upon  the 
inquiry  made  of  Mr.  Bradley  and  the  one  of 
Mr.  Phillips  were  correct.  Even  If  Incorrect, 
they  did  the  defendant  no  harm. 

The  defendant  asked  the  court  to  bold  that 
the  legislature,  by  sectl(m  13,  c.  169,  Pub. 
Acta  1883,  had  established  15  miles  an  hour 
as  the  maximum  rate  of  speed  for  electric 
cars  in  any  town  or  city  street,  and  that 
any  rate  of  speed  less  than  that  could  not 
be  considered  a  reckless  rate.  The  court 
did  not  80  boiA.  We  think  the  court  held 
rightly.  The  legislature  by  the  section 
named  did  not  undertake  to  fix  any  rate  ot 
speed  for  electric  cars.  It  conferred  power 
on  local  authorities  to  regulate  the  speed  of 
such  cars  in  their  streets,  with  the  restric- 
tion that  a  greater  rate  than  the  one  named 
should  not  be  allowed. 

So  many  of  the  assignments  as  go  to  the 
weight  of  evidence,  this  court  cannot  con- 


sider. Whatever  view  is  taken  of  chapter 
100,  Pub.  Acte  1885,  It  could  not  affect  this 
case,  as  all  ttie  evidence  is  not  certified  up. 
Those  assignments  which  refer  to  the  ad- 
mission of  evidence,  we  have  passed  on. 
All  the  others  are  intended  to  be  included, 
and  are  considered,  so  far  as  it  Is  necessary 
to  consider  them,  in  the  remaining  part  of 
this  opinion.  Of  these,  there  are  various  as- 
signments in  respect  to  the  finding  of  the 
court  that  the  defendant  was  negligent 
These  proceed  on  the  assumption  that  the 
court  required  of  the  defendant  a  higher  de- 
gree of  care  than  the  law  requires.  There 
are  various  other  assignments  In  respect  to 
the  finding  of  the  court  that  the  plaintiff  was 
not  guilty  of  contributory  negligence.  These 
proceed  upon  the  assumption  that  the  court 
required  of  the  plaintiff  a  less  degree  of  care 
than  the  law  requires.  If  the  claim  of  the 
defendant  in  either  of  these  classes  of  as- 
signments is  correct,  then  there  Is  error  In 
the  Judgment  and  it  must  be  set  aside.  Mor- 
rissey  v.  Bridgeport  Traction  Co.,  68  Conn. 
215,  35  Atl.  1126;  Nolan  v.  Railroad  Cki.,  53 
Conn.  461,  472,  4  Atl.  106;  O'Neil  v.  Town  of 
East  AVlndsor,  63  Conn.  150,  27  AU.  237. 

In  the  defendant's  argument  there  Is  one 
claimed  rnle  of  law  underlying  it,  which 
runs  all  along  through,  and  upon  the  correct- 
ness of  which  Its  claims  upon  both  these 
classes  of  assigned  ernMa  must  stand,  if  they 
can  be  sustained  at  all.  The  court  had  held 
that  the  plaintiff  had  the  same  right  to  drive 
his  wagon  in  Congress  street  that  the  de- 
fendant had  to  propel  its  cars  there;  that  the 
defendant  had  no  right  to  the  use  of  the 
street  as  a  highway  superior  to  that  possess- 
ed by  the  plaintiff  or  any  other  traveler.  To 
this  rule  the  defendant  objected,  and  in  its 
brief  the  objection  is  stated  In  this  way: 
"We  complain  that  the  court,  in  weighing 
the  conflicting  evidence  in  this  case,  denied 
to  us  the  benefit  that  arises  out  ot  the 
proposition  that  the  defendant's  right  to  the 
use  of  that  portion  of  the  highway  occu- 
pied by  Its  tracks  was  superior  to  that  of 
Lauf  er's  at  the  time  he  turned  over  apon  the 
east-bounh  track."  All  the  assignments  of 
error  in  the  two  classes  which  we  are  now 
considering  are  framed  upon  the  theory  that 
the  pr<q>ositlon  so  stated  is  correct  in  the 
law.  If,  on  the  other  hand,  the  rule  applied 
by  the  court  is  the  right  one,  then  the  de- 
fendant has  nothing  in  this  part  of  the  case 
of  which  it  can  Justly  complain.  In  its  ar- 
gument the  defendant  has  sought  to  enforce 
the  correctness  of  its  proposition  In  vaHoaa 
ways,  and  to  strengthen  it  by  the  citation  of 
authorities.  In  some  parts  of  the  argument 
it  Is  stated  as  though  the  defendant,  as  a 
corporation,  had  a  superior  right  In  the  high- 
way over  other  travelers.  This  claim  can- 
not be  supported,  as  the  charter  of  the  de- 
fendant gives  it  no  such  superior  rights.  Its 
charter  authorizes  it  to  lay  its  tracks  In  the 
streets,  and  to  run  Us  cars  over  them  for  the 
carrying  of  passengers,  but  gives  no  rights 
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In  the  streets  greater  than  an  omnibus  com- 
pany engaged  in  the  same  business  would 
hare.  The  streets  of  Bridgeport  are  public 
highways.  They  have  been  made  such  by 
appropriate  proceedings.  Every  traveler  has 
an  equal  right  therein,  and  to  erery  part 
there<rf,  with  any  other  traveler.  The  legis- 
lature could  not  give  to  the  defendant  any 
right  superior  to  that  of  other  travelers  in 
any  part  of  a  public  highway,  even  if  It 
Btaould  make  the  attempt,  without  providing 
that  such  superior  right  should  be  taken  by 
condemnation,  and  the  payment  of  damages 
to  the  landowner.  It  Is  sufiSclent  for  the 
present  purpose  to  say  that  It  is  not  claimed 
the  legislature  has  att«npted  to  do  any  such 
thing.  In  other  parts  of  the  argument  the 
claim  is  stated  as  though  a  car  of  the  de- 
fendant, while  passing  along  a  street,  had  a 
right  upon  its  tracks  superior  or  paramount 
(the  latter  word  being  used  in  the  sense  of 
the  former)  to  that  of  other  travelers.  But 
If  the  defendant,  as  a  corporation,  has  no 
right  in  the  street  superior  to  that  of  any 
other  traveler.  It  is  certain  that  one  of  Its 
cars  has  no  such  superior  right.  Congress 
street.  In  the  city  of  Bridgeport,  Is  a  public 
highway.  It  Is  such  a  highway  because,  and 
only  because,  every  traveler  has  an  equal 
right  in  It  with  every  other  traveler.  If  a 
car  of  the  defendant  has  In  that  street  any 
right  superior  to  the  right  of  the  humblest 
person  who  has  occasion  to  travel  In  It,  then 
It  is  not  a  highway.  A  highway  Is  a  public 
way  open  and  free  to  any  one  who  has  oc- 
casion to  pass  along  it  on  foot,  or  with  any 
kind  of  a  vehicle.  In  every  highway  the  king 
and  his  subjects  may  pass  and  repass  at 
pleasure.  3  Bac.  Abr.  494;  Holt,  C.  J.,  In 
Reg.  V.  Sain  tiff,  6  Mod.  255;  4  Vln.  Abr. 
tit.  "Chimin  Common";  1  Swift,  Dig.  106; 
3  Kent,  Comm.  •432;  Ang.  HIghw.  H  1,  2; 
Harding  v.  Medway,  10  Mete.  (Hass.)  468; 
State  V.  Harden,  11  S.  C.  360,  368.  The  late 
Chief  Justice  Butler,  in  a  case  tried  a  few 
years  before  his  death,  where  a  collision  in 
a  highway  between  a  heavily  loaded  team 
and  a  light  wagon  was  the  subject  of  In- 
quiry, charged  the  Jury  in  this  way:  "In 
the  actual  use  of  a  common  and  public  high- 
way, every  person  has  an  equal  right  to  use 
it  for  his  own  best  advantage,  to  suit  his 
own  convenience  or  pleasure,  but  at  all  times 
with  a  Just  regard  to  the  like  rights  of  every 
other  person.  So  far  as  rendering  himself 
liable  to  damages  is  concerned,  a  man  may 
drive  fast  or  slow,  with  a  light  wagon  or 
with  a  loaded  team,  with  a  well-broken  horse 
or  with  an  lU-broken  one,  along  a  crowded 
thoroughfare  as  well  as  a  vacant  street,  pro- 
vided be  does  not  Interfere  with  the  Just 
rights  of  any  other  person.  If  a  man  wishes 
to  drive  fast,  he  must  do  so  with  respect  to 
the  rights  of  those  who  drive  slow.  If  he 
desires  to  drive  slow,  he  must  do  so  with  re- 
spect to  those  who  desire  to  drive  fast.  Hie 
loaded  team  and  the  light  wagon  must  each 
pay  a  due  regard  to  the  rights  of  the  other. 


If  one  drives  In  a  crowded  street,  he  must 
exercise  reasonable  care  not  to  endanger  oth- 
er travelers.  If  he  drives  an  Ill-broken  horse, 
he  must  keep  It  so  well  In  hand  as  not  to  ex- 
pose others  to  unreasonable  hazard."  This 
Is  an  accurate  statement  of  the  law,  when 
applied  to  the  different  forms  which  travel 
in  a  highway  may  take.  At  that  time  elec- 
tric street  cars  were  not  known.  But  the  rule 
so  given  has  only  to  be  extended  a  little  to  In- 
clude such  cars.  They  have  a  common  right 
In  the  highway  with  every  other  traveler, 
and  they  must  be  so  managed  as  not  to  In- 
terfere unreasonably  with  the  like  rights  of 
others.  Every  person.  In  the  use  of  a  high- 
way, is  bound  to  use  It  with  reasonable  care. 
A  traveler  and  a  railroad  company,  when 
using  a  public  highway  in  common,  must  each 
look  out  for  the  presence  of  the  other,— the 
one,  to  avoid  being  Injured;  the  other,  to 
avoid  Inflicting  Injury.  Hanlon  t.  Hallway 
Co.,  104  Mo.  382,  16  8.  W.  233.  The  strongest 
case  cited  by  the  defendant  on  this  part  of 
its  argument  is  Ehrlsman  v.  Railway  Co., 
150  Pa.  8t.  180,  24  Ati.  586,  where  It  Is  said 
that  the  electric  car  in  the  street  has  a  su- 
perior right  over  that  of  the  traveling  public. 
But  in  what  the  superior  right  consists  Is 
explained  In  another  part  of  the  opinion,  I.  e. 
that  it  Is  the  duty  of  a  foot  passenger,  or  of 
one  using  a  horse  and  wagon,  to  afford  the 
car  an  undisturbed  passage  along  Its  track: 
that  Is  to  say,  that  the  car  should  be  allowed 
the  preference.  In  passing  along  on  Its  track, 
over  other  travelers.  This  duty  is  no  more 
than  the  application  of  the  rule  of  reasonable 
care.  In  the  exercise  of  reasonable  care.  It 
would  be  the  duty  of  a  foot  passeng^  or  of 
the  light  wagon  to  turn  out  of  the  way  of  the 
car  with  all  reasonable  quickness,  so  that 
the  car  would  have  an  unobstructed  pas- 
sage. The  car,  from  its  weight,  size,  and 
the  character  of  the  track  on  which  it  runs, 
cannot  turn  out;  and  so  reasonable  care  re- 
quires the  traveler,  who  can  readily  turn 
out,  to  do  so,  and  that  the  car,  which  cSff- 
not  turn  out,  shall  be  so  managed  as  to  af- 
ford such  traveler  a  reasonable  opportunity 
for  that  purpose.  An  electric  car  has  no  par- 
amount right  in  the  street,  if  "paramount" 
means  that  it  has  a  greater  right  than  others 
who  are  in  the  street.  "Whenever  a  wagon 
or  other  vehicle  Is  on  the  track  in  advance 
of  a  car,  It  Is  bound  to  get  out  of  the  way, 
and  not  obstruct  the  passage  of  the  car." 
Railway  Co.  v.  Whltcwnb,  66  Fed.  915,  920. 
"The  public  have  the  right  to  use  these 
tracks  [the  street-railway  track]  In  common 
with  the  railway  companies,  and  •  •  •  it 
Is  the  duty  of  passenger  railway  companies 
to  exercise  such  watchful  care  as  will  pre- 
vent accidents  or  injuries  to  persons  who, 
without  negligence  upon  their  own  part,  maj 
not  at  the  moment  be  able  to  get  out  of  the 
way  of  a  passing  car."  Gilmore  v.  Railway 
Co.,  153  Pa.  St  31,  33,  25  Atl.  651.  "The 
citizen  has  the  same  privilege  to  use  the 
street  for  travel  that  the  street-railway  corn- 
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pany  has  for  propelling  its  cars  thereon;  and 
the  railway  company  has,  apart  from  Its 
franchise  to  lay  Its  rails,  no  right  to  the  use 
of  the  street  as  a  highway  superior  In  any 
degree  to  that  possessed  by  the  humblest  In- 
divlduaL  The  franchise  to  lay  Its  rails  Upon 
the  bed  of  a  public  street  gives  to  the  com- 
pany no  right  to  the  exclusive  use  of  that 
street,  and  in  no  respect  exempts  It  from  an 
Imperative  obligation  to  exercise  due  and 
primer  care  to  avoid  Injuring  persons  who 
have  an  equal  right  to  use  the  same  thor- 
oughfare. It  Is  bound  to  take  notice  of,  rec- 
ognize, and  respect  the  rights  of  every  pedes- 
trian or  other  traveler;  and  If,  by  adopting 
a  motive  power  which  has  Increased  the 
speed  of  Its  cars,  It  has  thereby  increased, 
as  common  observation  demonstrates,  the 
rMu  and  hazards  of  accident  to  others,  it 
must,  as  a  reciprocal  duty,  enlarge  to  a  com- 
mensurate extent  the  degree  of  vigilance  and 
care  necessary  to  avoid  Injuries  which  its 
own  appliances  have  made  more  imminent." 
Cooke  V.  Traction  Co.,  80  Md.  551,  654,  81 
Aa  327.  "The  right  of  the  railway  In  the 
street  is  only  an  easement  to  use  the  high- 
way In  common  with  the  public.  It  has  no 
exclusive  right  of  travel  upon  Its  track,  and 
it  Is  bound  to  use  the  same  care  In  prevent- 
ing a  colUsion  as  Is  the  drivor  of  a  wagon  or 
other  vehicle."  Bascher  v.  Railway  Co.,  90 
Mich.  413,  61  N.  W.  463.  "Although,  as  has 
been  seen,  the  public  have  a  right  to  use  the 
whole  of  the  street  for  travel,  and  the  fact 
that  a  portion  of  it  is  occupied  by  the  tracks 
of  a  street-railway  company  does  not  de- 
prive them  of  this  right,  and  they  can  exer- 
cise it  in  common  with  the  street  railways, 
yet  there  la  this  exception:  that,  as  the 
street-railway  car  cannot  leave  Its  track  to 
turn  out.  It  has  a  paramount  right  to  use 
that  p<^lon  of  the  streets  covered  by  Its 
tracks,  but  only  In  so  far  as  that  it  is  the 
duty  of  the  other  teams  or  travelers  to  turn 
out  In  reasonable  time  to  allow  the  electric 
car  to  pass  and  avoid  accident.  The  motor- 
man  of  a  car,  however.  If  he  sees  that  the 
traveler  Is  not  turning  out,  must,  on  his  part, 
do  what  he  can  in  the  way  of  stopping  the  car 
to  avoid  collislML"  Oosw.  Electricity,  §  741; 
McGee  v.  RaUway  Co.,  102  Mich.  107,  112,  60 
N.  W.  293;  Montgomery  v.  Railway  Co., 
103  Mich.  46,  61  N.  W.  543;  Beach,  Contrib. 
Neg.  {  89;  Adolph  v.  Railroad  Co.,  66  N.  X. 
554;  Barker  v.  Savage,  45  N.  X.  191;  Helton 
V.  Baxter,  54  N.  Y.  245;  Quinn  v.  Railroad 
Co.,  134  N.  Y.  611,  31  N.  E.  629;  Carr  v.  Ball- 
way  Co.,  163  Mass.  360,  40  N.  E.  186;  Rail- 
road Co.  V.  Hanlon,  53  Ala.  70,  81;  Shea  v. 
Railroad  Co.,  44  Cal.  414,  428. 

We  think  the  word  "superior"  or  "para- 
mount," when  used  In  the  cases  cited  by  the 
defendant  as  descriptive  of  the  rights  which 
an  electric  car  has  In  a  street,  means  no 
more  than  is  said  in  the  quotation  from  Cros- 
weU  on  Electricity;  that  Is,  that  the  right 
which  such  a  car  has  in  a  ertreet  Is  only  that 
other  travelers  shall  turn  off  from  Its  track 


in  reasonable  time  to  allow  It  to  pass,  but 
that  the  car  Itself  must  be  so  managed  as 
not  to  do  any  unreasonable  Injury  to  other 
travelers,  and  must  be  stopped  If  It  appears 
that  the  other  traveler  Is  not  turning  out. 
And  then  the  difference  between  those  cases 
and  the  cases  cited  by  the  plaintiff  is  in  the 
form  of  expression,  and  not  of  real  mean- 
ing. All  the  cases  then  mean  the  same  thing; 
that  Is,  that  the  right  which  an  electric  car 
has  in  a  highway  Is  not  in  its  nature  higher 
than  the  right  of  other  travelers,  but  is  a  com- 
mon right  with  the  others.  In  the  exercise  of 
which  the  electric  car  and  the  other  traveler 
shall  so  conduct  themselves  as  not  to  Interfere 
unreasonably  with  the  just  rights  of  each. 
Butler,  C.  J.,  in  the  passage  above  quoted, 
said  that,  tn  the  exercise  of  their  common 
right  in  a  highway,  "the  loaded  team  and 
the  light  wagon  must  each  pay  a  due  regard 
to  the  rights  of  the  other."  9o  the  electric 
car  and  the  other  traveler  must  each  pay  a 
due  regard  to  the  rights  of  the  other  in  the 
exercise  of  their  common  right  to  use  the 
highway.  We  are  very  clear  tliat  the  de- 
fendant's argument  in  this  behalf  cannot 
be  sustained,  and  that  the  court  commiiied 
no  error  In  holding  that  the  right  of  the  de- 
fendant In  Congress  street  at  the  time  of 
the  accident  was,  in  contemplation  of  the 
low,  no  greater  than  the  right  of  the  plain- 
tiff. 

The  trial  judge,  In  his  memorandum  of  de- 
cision, which  is  also  made  a  part  of  the  find- 
ing, sets  forth  his  conclusions  in  this  way: 
"Since  we  are  to  apply  to  the  circumstances 
existing  when  Laufer  began  to  turn  In  ai>on 
the  east-bound  track  the  test  of  whether  his 
conduct  was  that  of  a  reasonably  prudent 
man,  we  ask  first  whether  the  apparent  dan- 
ger, w4iich  Laufer  believed  to  be  imminent 
and  present,  and  the  belief  in  which  caused 
him  to  turn  upon  the  east-bound  track, 
ought  to  be  taken  Into  consideration.  Un- 
questionably, the  standard  of  conduct  by 
which  he  is  to  be  governed  is  met  by  placing 
a  reasonably  prudent  man  In  Laufer's  place, 
confronted  with  the  same  situation  he  was, 
and  then  determining  whether  his  conduct 
would  coincide  with  that  of  Laufer.  In  the 
case  of  Connelly  v.  Railway  Co.,  56  N.  J.  Law, 
701,  704,  29  Atl.  438,  the  court,  speaking  of 
the  conduct  of  a  traveler  In  crossing  an  elec- 
tric railway  track,  said:  'If  other  vehicles 
threaten  his  safety,  or  if  his  attention  i« 
engrossed  or  distracted  by  the  apparent  Im- 
minence of  danger  from  other  sources,  he 
must  act  with  ordinary  prudence  with  ref- 
erence •  •  •  to  the  group  of  circumstan- 
ces that  makes  up  the  situation  by  which  he 
Is  confronted.  How  a  prudent  man  would 
act  in  the  face  of  concurrent  and  distracting 
dangers  must.  In  the  nature  of  things,  be  a 
question  of  fact  to  be  passed  upon  by  the 
jury,  and  not  a  question  of  law,  upon  which 
th<r  court  may  order  a  nonsuit  or  direct  a 
verdict'  In  the  case  before  us  the  pradent 
man  is  confronted  by  the  fact  that  he  is  on 
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the  wrong  side  of  the  street,  on  the  track  of 
the  west-bound  car,  which  was  approaching 
Um,  and  about  200  or  250  feet  away.  He 
knows  that  the  east-bound  car  la  approach- 
ing behind  him.  and  that  It  Is  so  far  away 
that,  If  It  goes  at  Its  ordinary  rate  of  speed, 
he  can  safely  cross  to  the  right  Bide  of  the 
street  He  had  a  right  to»  expect  that  the 
car  would  not  be  nm  at  a  dangerous  rate  of 
^eed  orer  the  draw.  Creamer  v.  Hallway 
Co.,  156  Mass.  320,  31  N.  B.  391.  He  hears 
no  gong  rung  by  the  east-bound  car.  He 
does  not  know  that  the  west-bound  car  will 
stop  at  the  draw,  but  believes  that  It  is  going 
to  cross  the  draw.  Under  such  circumstan- 
ces, would  not  the  average  man  of  prudence 
be  reasonably  apprehensive  of  danger  from 
the  west-bound  car,  and  yield  to  Ms  first  Im- 
pulse to  get  out  of  the  way  of  that  approacb- 
big  car,  and  would  he  not  be  Justified,  upon 
these  facts.  In  concluding'  that  his  only  place 
of  safety  was  on  the  east-bound  track?  We 
tUnk  that  a  reasonably  prudent  man  would. 
In  the  harry  and  fright  of  the  moment,  have 
done  the  yery  thing  that  Laufer  did;  and  we 
cannot  hold  him  guilty  of  contributory  neg- 
ligence, when  we  think  he  acted,  under  the 
circumstances,  as  a  reasonably  pmdent  man 
might  have  acted."  In  every  case  where  the 
hiqnlry  Is  whether  or  not  a  party  has  acted 
with  dne  care,  the  trior  must  apply  the 
standard  of  the  ordinarily  prudent  man. 
FarreU  t.  Railroad  Co.,  80  Conn.  239,  21  Atl. 
675,  and  22  AtL  544.  What  would  a  man  of 
ordinary  pmdence  have  done,  sKuated  as 
this  party  was?  And,  In  answering  that 
question,  it  Is  the  duty  of  the  trior  to  take 
into  consideration  every  known  circum- 
stance which  might  rightfully  or  reasonably 
have  Influenced  his  conduct  In  that  situation. 
The  defendant  insists  that,  in  applying  the 
standard  of  the  prudent  man  to  the  conduct 
of  the  plaintiff  at  the  time  and  as  set  forth  In 
the  above  citation,  the  trial  court  required  of 
him  a  less  degree  of  care  than  the  law  re- 
quires. One  specification  claimed  to  show 
this  calls  for  notice.  The  court  says  that 
"laufer  was  on  the  wrong  side  of  the  road." 
The  defendant  argues  that  there  could  be  no 
wrong  side  of  the  road,  as  respects  an  elec- 
tric car,  and  that  the  court,  In  taking  that 
Idea  into  consideration,  gave  the  plaintiff  the 
benefit  of  an  exculpatory  circumstance  to 
which  be  was  not  entitled;  that  the  "law  of 
the  road"  has  no  application  to  the  meeting 
or  passing  of  vehicles  and  street  cars. 
Whether  or  not  this  last  claim  is  correct, 
we  do  not  now  consider.  There  is,  how- 
ever, a  law  of  the  road— a  rlg'ht  side  and  a 
wrong  side  of  the  road— as  to  all  private 
vehicles,  established  by  universal  usage. 
It  is  altogether  likely  that  Laufer  knew 
nothing  of  the  law  of  the  road  as  found  in 
the  statutes  or  in  the  decisions  of  the  courts. 
He  did  know  of  the  universal  usage  of  all 
wagons  to  turn  to  the  right  He  was  in  a 
wagon.  Tliere  was  a  wrong  side  and  a  right 
■ide  of  the  road,  as  to  him.   And,  in  search- 


ing for  the  influences  which  might  reasona- 
bly have  affected  his  conduct  at  that  time, 
tills  usage  seems  a  very  probable  one.  He 
did  not  know  that  the  west-bound  car  was 
going  to  stop.  As  affecting  his  conduct,  that 
car  was  not  going  to  stop  at  all.  He  had  no 
time  for  deliberation.  He  was  compelled  to 
act  at  once,  or  abide  the  consequences  of  a 
serious  and  perhaps  fatal  collision.  It  would 
seem  unreasonable  to  hold  that  Laufer 
should,  under  such  circumstances,  remember 
and  act  upon  any  distinction  In  this  respect 
between  an  ordinary  wagon  and  a  street  car. 
But  the  whole  discussion  on  this  part  1» 
made  unnecessary  by  the  further  fact  stated 
in  another  part  of  the  finding,  that  the  draw- 
bridge was  so  narrow  that  Laufer  could  not 
possibly  have  turned  to  the  left  His  only 
way  to  escape  the  collision  was  to  turn  to 
the  right,  as  he  did.  There  Is  no  error.  The 
other  Judges  concur,  except  BALDWIN,  J^ 
wlio  dissents. 


STATE  ex  reL  SULLIVAN  t.  LONGDON. 
(Supreme  Court  of  Errors  of  Connecticut    Feb. 

23,  1897.) 
HnNIOIPAL  OmCBKS  —  Appointhbst  bt  Commoh 
Council— ApntovAL  bt  Mitoh. 
The  appointment  of  members  of  die  police 
force  by  the  common  council  of  Putnam,  pursu- 
ant to  the  power  conferred  by  the  city  charter 
(Sp.  AcU  1^5,  p.  256)  i  29,  is  not  a  "vote,  reso- 
lution, order,  or  ordinance  •  ♦  •  passed  by 
said  common  council,"  within  section  18,  requir- 
ing the  same  to  be  transmitted  to  the  mayor 
for  approval  or  veto. 

Appeal  from  superior  court,  Windham  coun- 
ty;  Boblnson,  Judge 

Information  in  the  nature  of  quo  warranto, 
on  the  relation  of  James  Sullivan,  against 
William  H.  Longdon,  to  determine  the  valid- 
ity of  respondent's  appotaitment  as  captahn  of 
police:  A  motion  to  quash  the  InformatloD 
was  grranted,  and  relator  appeals.    Affirmed. 

William  C.  Case  and  WUliam  S.  Case,  for 
appellant.  Edward  D.  Bobbins  and  John  F. 
Carpenter,  for  appellee. 

FENN,  J.  The  sole  question  In  this  case 
is  whetha  the  superior  court  erred  In  holding- 
that  under  the  charter  of  the  city  of  Putnam 
(Sp.  Acts  1895,  p.  256),  an  appointment  by  the 
common  council  of  a  captain  of  police  is  not 
reviewable  by,  and  subject  to  the  veto  of,  the 
mayor.  The  establishment  and  maintenance 
of  the  Putnam  jwUce  dei)artment  is  provided 
for  by  the  charter,  hi  section  29,  as  follows: 
"There  shall  be  maintained  by  said  city  of 
Putnam  a  police  department  for  the  preserva- 
tion of  public  peace  and  good  order  within  the 
territorial  limits  of  said  city  and  of  the  Juris- 
diction of  the  city  court  of  said  city.  The 
force  of  said  poUce  department  shall  consist 
of  a  captain  and  such  number  of  patrolmen 
as  the  common  council  shall  from  time  to  time 
deem  to  be  necessary,  and  by  ordinances,  by- 
laws, or  orders,  shall  prescribe  and  provide 
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for.  The  members  of  said  force  shall  be  ap- 
pointed by  the  common  council,  who  shall  fix 
the  salary,  wages,  or  compensation  of  whatso- 
ever kind,  which  they  shall  receive  for  services 
on  said  force,  which  shall  be  in  lieu  of  all 
other  fees  and  compensation."  It  Is  provided 
In  section  18  that  "every  vote,  resolution,  or- 
der, or  ordinance,  except  such  as  relate  to  the 
organization  of  the  common  council,  to  its  own 
officers  or  employes  or  to  the  declaration  of  a 
vacancy  in  the  office  of  mayor,  passed  by  said 
common  council,  shall  be  transmitted  to  the 
mayor,  who  shall  either  aHjrove  It  within  six 
days.  In  which  case  It  shall  become  operative 
and  effectual,  or  disapprove  it,  in  which  latter 
case  he  shall  return  it  to  said  body  at  or  be- 
fore Its  next  regular  meeting  with  a  state- 
moit  of  his  objection,  in  writing,  and  after 
such  statement  has  been  read  In  said  common 
council  said  common  council  shall  proceed  to 
recoHslder  its  former  vote  on  said  measure. 
If,  after  such  reconsideration,  the  common 
council  shall  again  pass  it  by  a  vote  of  not 
less  than  six  of  all  its  members,  said  vote  be- 
ing determined  by  yeas  and  nays,  it  shall  be- 
come operative  and  effectual  without  the  ap- 
proval of  the  mayor,  otherwise  It  shall  be  of 
no  effect  If  the  mayor  shall  refuse  or  neglect 
to  signify  his  approval  or  disapproval  of  said 
measure  so  transmitted  to  him  within  six  days 
after  its  reception,  said  measure  shall  become 
operative  and  effectual  as  though  approved  by 
him."  Section  21  of  the  charter  prescribes: 
"All  electitxui  and  appointments  to  office,  or 
to  any  position  within  the  appohitlng  power 
of  the  common  council,  which  Includes  all  elec- 
tions and  appointments  not  conferred  by  this 
charter  on  the  electors  of  said  city  and  on 
the  mayor,  shall  be  made  by  a  majority  of 
ballots  cast  in  the  conunon  council,  the  mayor 
having  a  vote  only  In  case  of  a  tie.  The  of- 
ficers to  be  appointed  in  accordance  with  this 
section  are  the  city  cleric,  the  chief  engineer  of 
the  Are  department  two  assistant  engineen 
of  the  fire  department,  a  health  officer,  and  a 
superintendent  of  streets,  sidewalks,  and  sew- 
ers, an  of  whom  shall  receive  such  compensa- 
tion for  their  services  aa  may  be  fixed  and 
prescribed  by  the  common  council." 

It  is  the  claim  of  the  appellant  that  section 
21,  above  quoted,  names  In  detail  the  officers 
subject  to  Its  provisions,  and  that  of  police 
captain  Is  not  mentioned.  It  is  urged,  there- 
fore, that  this  part  of  the  charter  should  be 
dismissed  from  consideration.  But  It  is  claim- 
ed that,  however  this  may  be,  the  broad  lan- 
guage used  In  section  18,  also  above  quoted, 
disposes  of  the  matter.  It  is  said,  and  truly, 
that  if  the  action  In  question  is  outside  the 
operation  of  this  section,  it  must  he  for  one 
of  two  reasons:  (1)  It  either  comes  within 
one  of  the  classes  of  votes,  etc.,  specifically 
exceed  by  the  language  of  the  section;  or 
(2)  it  is  not  a  vote,  etc.  We  adopt  the  appel- 
lant's claim  In  reference  to  section  21  as  cor- 
rect. But  considering  section  29  In  connection 
with  section  18,  we  think  the  appointment  by 
the  common  cotmcU  of  members  of  the  police 


force  an  "executive  act"  (State  v.  Barbour, 
53  Conn.  76,  85,  22  AU.  686),  not  a  "vote,  res- 
olution, order,  or  ordinance  passed  [a  seeming- 
ly legislative  act]  by  said  common  council," 
within  the  meaning  of  section  18.  The  entire 
language  of  section  29  appears  to  us  to  be  in 
support  of  this  conclusion.  The  "vote,  reso- 
lution, order,  or  ordinance"  is  called  a  "meas- 
ure"' which  is  to  be  transmitted  to  the  mayor, 
approved  or  disapproved.  If  disapproved,  the 
council  may  reconsider,  what?  Not  Its  vote, 
but  Its  "vote  on  said  measure."  They  may 
"again  pass  it"  by  "yeas  and  nays,"  and  so 
throughout.  Although,  as  stated,  we  adopt 
the  appellant's  claim  In  reference  to  section 
21,  yet  It  seems  probable  that  the  draftsman 
Intended  In  that  section  to  provide  for  all  ap- 
pointments to  any  position  withhi  the  appoint- 
ing power  of  the  common  council,  and  believed, 
but  erroneously,  that  he  had  done  so.  There 
are  difficulties  in  the  way  of  construction. 
such  as  suggest  those  sometimes  encountered 
in  efforts  to  discover  the  meaning  of  testaton 
who  use  peculiar,  inapt  and  Inconsistent  ex- 
pressions In  their  wills.  Fortunately  in  this 
case,  as  in  such  cases,  precedents  do  not  large- 
ly fetter,  nor  wlU  the  present  decision  !»  like- 
ly to  form  a  precedent  to  affect  the  Interpreta- 
tion of  identical  provisions  in  any  future  char- 
ter. There  Is  no  error.  The  other  Judges  con- 
curred. 


In  re  HINB  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    Feb. 
23,  1897.) 

OoxresT  or  \7ii.i,— Undo*  Ixtluimcb— Eviobxcb. 

1.  On  a  contest  of  a  will  on  the  ground  of 
undue  influence,  it  appeared  that  proponent  bad 
for  some  years  taken  charge  of  testatrix's  af- 
fairs; that  he  had  compromised  a  note  due  her 
by  an  estate  of  which  he  was  adminiattator  for 
25  per  cent,  of  its  face.  Beld,  that  evidence 
was  admissible  to  show  that  he  acted  in  the 
matter  pursuant  to  the  advice  of  counsel,  and  to 
explain  what  was  done  in  conseqiienee  ct  such 
advice. 

2.  Where  the  mental  capacity  of  testatrix  was 
In  issue,  evidence  that  the  boys  on  the  street  used 
to  make  fun  of  her  was  inadmissible. 

3.  Wliere  a  witness  is  asked  whether  he  t«- 
members  certain  facts  as  occurring  on  a  Drehmi- 
nary  examination,  and  testifies  that  he  does  not 
remember  them,  a  further  question,  askinz  him 
to  explain  how  tney  occurred,  was  inndmisaable. 

4.  It  is  error  for  an  attorney  in  his  arKument 
to  express  regrets  that  the  court  should  bare 
excluded  certain  evidence  from  the  jury. 

Appeal  from  superior  court.  New  Haven 
county;  Shumway,  Judge. 

From  an  order  approving  a  certain  instru- 
ment as  the  last  will  and  testament  of  Sarah 
R.  HIne,  contestants  appeal  to  the  superior 
court,  and,  from  a  verdict  for  the  appealing 
heirs.  Treat  K.  Hine  appeals.     Error. 

The  case  is  sufficiently  stated  in  the  opio- 
lon. 

Charles  S.  Hamilton  and  James  H.  'Webb, 
for  appellant  William  H.  WllUama,  for  ap- 
pellees. 
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FBNN,  J.  This  csae  eomeB  befote  as  op- 
Mi  a  motion  for  a  new  trial  for  a  verdict 
against  evidence,  and  alao  by  an  appeal  fnnn 
tbe  lodgment  of  the  superior  ooort,  based 
npon  tbe  verdict  of  a  Jury  In  favor  of  tha 
contestants  of  the  Tvill  of  the  late  Saiah  R. 
Hlne,  of  Mllf  ord.  In  this  state.  So  tar  as  the 
motion  for  a  new  trial  Is  concerned,  for  snb- 
utantiaUy  the  same  reasons  stated  by  us  in 
tlie  very  recent  ease  of  Brooks'  Appeal,  68 
Conn.  S»i,  296,  36  Atl.  47,  and  in  Johnson 
▼.  Norton,  6i  Conn.  ISl,  29  AtL  2i2,  It  should, 
we  think,  be  denied.  The  appeal  assigns  86 
Rftsons,— 23  rotating  to  mlings  upon  evidence, 
and  13  r^arding  the  charge  to  the  ]nry. 
There  is  bat  a  slng^  portion  of  such  charge 
to  wtilch  we  deem  it  necessary  to  allode  spe- 
dflcaUy.  The  court  said:  "An  intelligent 
person  in  making  a  will  in  anticipation  of 
death,  and  ttiereby  attempting  to  make  a 
proper  distribatkn  of  her  estate  among  bv 
relativeB  and  friends,  will  presomptively,  if 
free  and  nnder  no  constraint  or  undue  in- 
floenoe,  act  faliiy,  JtHtiiy,  and  luy)artially, 
and  will  not  make  gross  tneqoalltiee  of  dispo- 
Bition  witliout  cause  or  reason,  and  will  prob- 
ably nse  reasonable  care  and  attention  to  see 
that  ber  intended  will  expresses  and  carries 
oat  her  real  intention,  so  as  to  provide  for 
and  iHOtect  the  natural  objects  of  her  boun- 
ty; and  if  the  writing  executed  as  a  will  be 
onfalr,  nnjast,  and  partial  in  a  large  degree, 
or  tbere  be  groes  Inequalities  of  gifts  to  those 
standing  la  the  same  relation  to  the  deceased, 
without  reason,  such  facts  shoold  be  weighed 
and  considered  by  you  in  determining  whetti- 
er  the  paper  writing  In  its  several  parts  is 
the  real  and  true  wUl  of  the  deceased,  or 
wheth^  such  p^er  writing  is  really  the  ex- 
preesion,  in  its  several  parts,  of  tbe  will  and 
mind  of  some  other  person  or  persons  Acting 
throogh  the  deceased  and  coatroUing  her 
mind  and  wllL"  Standing  alone,  tbe  above  ez- 
preasionB  might,  peitiaps,  have  a  tendency 
to  convey  an  emmeoos  Impression  to  tlie  ]»- 
ry,  and  so  do  Injastlee  to  the  proponent,  as 
indicating  tbe  existence  of  a  preaiunption  fa- 
vanU>Ie  to  tbe  contestants'  claims,  which  we 
are  not  pcepared  to  approve  as  correct.  But 
when  the  language  above  quoted  is  taken,  as 
It  should  be,  in  conneetlon  with  what  pre- 
cedes aad  what  fellows  In  the  statements 
made  in  tiie  diarge,  we  have  concluded  that: 
time  is  no  Jost  and  sufficient  cause  of  excep- 
tion on  this  ground;  and  that  the  charge, 
taken  as  a.  whole,  presented  tbe  law  and  ^he 
facts  to  ttie  oonsideratlao  of  tbe  Jury,  fully, 
fairly,  and  properly. 

Tbere  are  also  many  of  tbe  assignments  of 
error  relating  to  evidence  which  may  be  pass- 
ed wltheiat  comment,  as  they  concern  mat- 
ters of  little  importanoe,  or  '  are  iiecallar 
phases  in  the  presentation  of  the  case  which 
will  be  in  nowise  Ukely  to  repeat  themselves 
upon  another  trial,  which  must  foe  granted. 
We  'Will  tiierefore  confine  our  attention  main- 
ly to  those  matters  npon  whieh  our  present 
decislea  depends.  Upon  the  trial  the  contes- 
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tants  Claimed  to  have  proved  that  the  testa- 
trix, who  died  in  April,  1804,  unmarried,  and 
at  abont  the  age  of  56  years,  had  from  her 
cMldhood  been  of  exceedingly  weak  mind, 
wholly  incompetent  to  transact  baslness,  and 
very  largely  dependent  upon  others  for  aid, 
advice,  and  direction  in  regard  to  the  conduct 
of  ber  affairs;  that  for  many  years  prior  to 
April,  1S87,  her  mother  liad  bad  tbe  entire 
charge  and  direction  of  her  aflFairs;  that  np- 
on the  decease  of  the  mother  In  April,  1S87, 
George  F.  Piatt,  of  Mllford,  was  appointed 
her  (the  mother's)  executor,  and  thm  took 
<4iarge,  not  only  of  the  mother's  estate,  but 
also  took  charge  of  the  bank  books,  effects, 
and  affairs  of  the  testatrix,  Sarah  R.  Hine, 
and  from  tliat  time  forward  to  her  decease 
had  the  entire  charge  and  conduct  of  her  af- 
fairs, attending  to  the  drawing  of  money 
from  the  savings  banks,  and  paying  for  sup- 
plies furnished  the  testatrix,  and  from  time 
to  time  dealing  out  to  her  sums  of  money,  so 
tiiat  soon  after  be  luul  so  taken  charge  of 
her  affairs  she  t>ecame  wholly  dependent  up- 
on him  in  regard  to  the  expenditure  of  Iter 
nuney,  and  in  regard  to  the  purchase  of  any 
arddes  desired  by  her,  and  also  depended 
and  relied  niwn  him  implicitly  for  advice  and 
direction  in  regard  to  the  conduct  and  the 
management  of  her  atTairs;  that  in  January, 
1891,  at  the  instance  of  Frank  B.  Hine,  a 
nepbew  and  one  of  tbe  contestants,  and  of 
the  other  relatives,  two  of  tbe  three  select- 
men of  the  town  of  Mllford  made  appllcatioD 
to  the  court  of  probate  for  tbe  district  of  Mll- 
ford, for  the  appointment  of  a  conservator 
over  the  testatrix,  Sarah  R.  Hlne,  to  take 
diarge  of  her  affairs  under  the  statute;  that 
said  George  F.  Piatt  and  his  wife,  Eaisafoetb, 
wito  were  cousins  of  tbe  testatrix,  were  very 
mach  displeased  and  angered  because  of  the 
application  for  such  conservator,  and  regard- 
ed Hie  contemplated  project  as  a  serious  re- 
flection iqwn  his  integrity,  and  upon  his  con- 
-duct  and  management  of  the  affairs  of  tbe 
testatrix;  that  the  contestants,  together  with 
Treat  B.  Hlne,  Abel  R.  Hine,  Frank  B.  Hine, 
and  his  sister,  Cornelia  H.  Buddington,  diil- 
di&iL  of  a  deceased  brother,  Blijah  R.  Hine, 
were  the  heirs  at  law  of  the  testatrix,  and 
so<Hi  after  the  institution  of  the  proceedings 
for  the  appointment  of  a  conservator  both 
Mr.  and  Mrs.  George  F.  Piatt  began  to  im- 
portune tbe  testatrix  te  make  her  will,  and 
to  exchide  from  her  wtll  tbe  nepbew,  Ftank 
B.  Hine,  and  his  sister,  Cornelia;  that,  in 
consequence  at  the  undue  influence  of  the 
said  Platts  and  others,  a  will  dated  July  25, 
19B1,  was  prepared  and  executed;  that  sub- 
sequently the  said  George  F.  Piatt  and  his 
wife,  as  well  as  others  interested  therein, 
undidy  persuaded  her  to  execute  the  will  in 
'questioD,  dated  July  7,  1892;  that  at  the  imie 
of  tbe  execution  of  this  will  the  testatrix  was 
wlnBy  incompetent  to  make  a  win,  and  was 
tmdoly  iafiuenced  to  make  and  execute  said 
win.  These  daims  were  opposed  by  the  pro- 
Itonent,  bat  the  counterclaims  made  do  not 
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require  to  be  stated  for  tbe  purposes  of  this 
opinion. 

Upon  the  cross-Kuimlnatlon  of  the  said 
George  F.  Piatt,  who  was  called  as  a  ■wit- 
ness for  the  proponent,  it  appeared  that  sub- 
sequent to  the  death  of  the  mother  of  the 
testatrix,  and  after  the  witness  had  taken 
charge  of  the  affairs  of  the  testatrix,  as  afore- 
said, he  became  the  administrator  of  the  es- 
tate of  a  Mrs.  Habbell,  an  aunt  of  the  tes- 
tatrix; that  the  estate  was  solvent,  and  that 
the  testatrix  held  a  note  for  $2,000  against 
her  aunt's  estate;  that  he  annpromised  and 
settled  the  note  with  her  tor  $500;  and  that 
so  far  as  he  knew  she  was  relying  on  him  in 
this  transaction.  In  the  course  of  said  cross- 
examination  connsd  for  the  contestants  in- 
quired: "Sarah  claimed  that  it  was  a  note 
given  to  her  for  her  services,  didn't  she?" 
This  question  was  objected  to,  but  the  ob- 
jection was  overruled,  and  exception  tak«i. 
Upon  the  redirect  examination  ot  tbe  witness, 
he  testified  that  in  regard  to  said  note  he 
consulted  Bx-Oov.  Morris,  whneupon  counsel 
for  the  proponent  asked  the  witness:  "Q. 
And  what  did  Judge  Morris  advise  yon  in  re- 
spect to  that  claim?"  To  which  question 
counsel  for  the  contestants  objected,  and  the 
court  sustained  the  objection,  the  prc^onent 
duly  excepting;  whereupon  counsel  for  the 
proponent  asked:  "Q.  And  did  you  In  fact 
act  in  that  matter  pursuant  to  the  advice 
Judge  Morris  gave  you?"  This  question  was 
admitted  against  the  objection  of  counsel 
for  the  contestants,  and  the  witness  said: 
"Partially;  yes,  sir,  I—"  And  this  further 
question  was  asked:  "Q.  Can  you  explain 
that  answer?"— to  which  question  counsel  for 
the  contestants  objected,  the  court  sustained 
the  objection,  the  proponent  duly  excepting; 
whereupon  counsel  for  the  proponent  inquired 
of  the  witness  as  foUows:  "Q.  And  from  the 
advice  which  you  received  from  your  counsel, 
Judge  Morris,  I  will  ask  you  whether  or  not 
you  regarded  that  claim  as  of  any  legal  va- 
lidity,"—to  which  question  counsel  for  con- 
testants objected,  and  the  court  excluded  the 
question,  the  proponent  duly  excepting; 
whereupon  counsel  for  the  proponent  inquir- 
ed of  the  witness:  "Q.  What  advice  did 
Judge  Morris  give  yon  concerning  the  valid- 
ity of  that  note  as  a  claim  against  the  estate 
of  Mrs.  Hubbell?'— to  which  question  counsel 
for  the  contestants  objected,  and  the  court 
excluded  the  same,  the  proponent  duly  ex- 
cepting. 

It  is  said  by  counsel  for  the  contestants  in 
their  bri^,  in  siQiport  of  the  above  rulings  of 
the  court,  that  the  question,  "Sarah  claimed  it 
was  a  note  given  for  her  services,  didn't  she?' 
—was  proper,  because  "what  she  claimed,  and 
her  conduct  hi  reference  to  the  matter,  as  ob- 
served by  the  witness,  was  important  as  a 
test  of  her  understand  hig  and  ability  to  grasp 
the  real  situation,  as  well  as  furnishing  a  very 
clear  light  upon  the  value  of  his  opinion  of 
her  brightness,  and  as  showing  how  complete- 
ly he  had  her  in  his  power."     It  is  further 


said  that  It  was  of  no  consequence  whether 
the  witness  regarded  tliat  claim  as  of  any 
legal  validity.  "The  question  was  not  as  to 
how  he  regarded  the  claim,  but  as  to  what 
took  place  in  this  transaction  between  him 
and  her,  and  what  he  actually  did,  and  the  ef- 
fect upon  the  testatrix  of  his  conduct,  for  the 
purpose  of  disclosing  the  light  of  her  intellect, 
and  how  readily  she  yielded  to  him  in  tbe 
conduct  of  her  important  afTalrs."  We  can- 
not look  at  the  occurroice  in  tills  way.  It  is 
v«y  evident,  from  the  whole  record,  that  the 
claim  upon  which,  above  all  others,  tbe  con- 
testants relied  in  the  trial,  was  that  of  tbe 
domination  of  the  witness  Piatt  over  the  tes- 
tatrix, and  the  completeness  with  which  "be 
had  her  in  his  power."  Conceding  that  it  was 
admissible  to  ask  the  question  eoncomlng  her 
claim  as  to  the  note,  for  the  purpose  of  show- 
ing this,  how  did  it  80  indicate?  Was  it  not 
by  the  inference  that  the  claim  made  was  cor- 
rect; that  here  was  a  valid  obligation  for  tbe 
valuable  consideration  of  services  performed, 
against  a  solvent  estate,  wiilch  should  have 
been  honored,  and  paid  in  fnll,  but  which,  be- 
cause the  testatrix  relied  on  the  witness  and 
he  "had  her  in  his  power,"  be  compromised 
and  settled  for  one-fourth  only  of  its  value? 
Unexplained,  this  would  indeed  be  most  effect- 
ive evidence  for  the  contestants  to  the  jury, 
and  doubtless  It  was.  It  not  only  presented 
the  testatrix  to  them  as  an  Incompetent  per- 
son, capable  of  being  dominated  and  Imposed 
upon  to  the  utmost  degree,  but— what  was 
probably  of  even  more  Importance  to  the  con- 
testants, and  the  main  purpose  of  the  line  of 
Inquiiy— it  exhibited  tbe  witness  to  them  in 
the  form  of  one  destitute  of  principle,  and  of 
the  character  to  exercise  the  undue  Influence 
which  the  contestants  charged  against  him. 
It  needs  no  argument  to  show  that  tbe  an- 
swers to  tbe  questions  propounded  by  propo- 
nent's cotmsel  as  to  the  advice  of  Judge  Moiv 
rls,  and  what  was  done  in  consequence  of  such 
advice,  might,  if  allowed,  have  presented  the 
conduct  both  of  the  testatrix  and  of  the  witnei<s 
In  a  far  different  aspect;  the  former  as  acting 
pmdoitly,  with  due  intelligence  and  for  her 
best  interests,  and  the  latter  so  dealing  as  to 
demonstrate  that  the  reliance  which  tbe  tes- 
tatrix placed  upon  him  was  justified.  It  was 
because  it  might  have  so  appeared  that  such 
answers  were  so  persistently  objected  to,  and 
It  was  for  this  reason  that  they  should  have 
been  allowed. 

One  David  L.  CIai4c,  called  as  a  witness  by 
the  contestants,  having  testified  to  his  no- 
quaintance  with  the  testatrix,  bebig  aJccustom- 
ed  to  see  her  on  the  street  and  In  church,  was 
asked,  "Did  you  observe  anything  that  atttart- 
ed  your  attention  In  regard  to  her  conduct  as 
she  was  about  the  streets?"  to  which  tbe  wit- 
ness answered,  "I  know  the  boys  used  to 
make  fun  of  her."  Counsel  for  proponent 
moved  that  the  answer  be  stricken  out.  but 
the  court  denied  the  motion,  and  allowed  tbe 
question  and  answer  to  stand,  the  proponent 
duly  excepting.    We  think  the  court  erred  ta 
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this.  The  fact  stated  was  wholly  Irrelevant. 
Why  the  boys  made  fun  of  the  testatrix  does 
not  and  could  not  appear  (and  how  the  wit- 
ness knew  the  fact  does  not).  The  inference 
that  It  was  because  of  eccentricity  or  oddity, 
as  exhibited  by  the  testatrix,  may  be  unfound- 
ed. But.  if  not,  the  act  of  the  boys  waa  but 
the  expression  in  conduct  of  tbeir  opinion  that 
she  was  eccentric  or  odd.  This,  if  shown  by 
proper  evidence  to  exist.  Is  not  and  should  not 
be  considered  as  Insanity,  delusion,  or  want 
of  testamentary  capacity.  Klnne  v.  Klnne,  9 
Conn.  102.  But  further,  whether  the  boys' 
txm  was  made  by  words  or  by  gestures,  or 
both,  matters  not  The  words,  If  repeated, 
would  be  hearsay.  What  would  the  conduct 
be?  The  contestants  say:  "Clearly  It  was  a 
drcnmstance  which  reflected  materially  upon 
ber  mental  caliber,  and  should  not  have  been 
gtrl<^en  out"  It  seems  to  us  this  is  the  very 
reason  why  It  should  have  been.  It  did  so 
reflect,  but  no  rule  of  evidence  Justifies  such 
reflection.  Opinion  evidence  on  mental  cali- 
ber, from  nonexpert  witnesses,  is  admitted  un- 
der certain  conditions  In  this  state.  But  sure- 
ly such  conditions  were  not  quite  complied 
with  In  this  instance. 

Upon  the  cross-examination  of  Judge  WIl- 
Uam  B.  Stoddard,  one  of  the  subscribing  wit- 
nesses to,  and  the  draftsman  of,  the  wUl  In 
question,— he  having  testified  upon  such  cross- 
examination,  among  other  things,  that.  In  the 
course  of  his  interviews  with  the  testatrix  In 
regard  to  the  prepanitlon  of  said  will,  she  had 
told  him  that  she  did  not  want  her  property  to 
go  to  her  brothers,  for  fear  they  would  die 
without  wills,  and  therefore  It  would  ultimate- 
ly go  to  the  objectionable  parties,  referring  to 
the  niece  and  nephew  aforesaid,— counsel  con- 
ducting the  cross-examination  In  behalf  of  the 
contestants  called  his  attention  to  the  fact, 
which  he  admitted,  that  he  had  testified  In 
the  court  of  probate  when  the  will  was  offer- 
ed for  probate,  upon  the  subject  of  bis  con- 
versation wltli  the  testatrix  at  the  time  and 
in  the  course  of  the  preparation  of  the  will, 
and  was  uncertain  upon  that  occasion  wheth- 
er he  testified  or  was  osl^ed  as  to  the  testatrix 
having  said  anything  to  blm  as  to  what  might 
become  of  her  property  In  case  she  should 
leave  It  to  ber  brothers;  and  thereupon  the 
following  two  questions  and  answers  occur- 
red: "Q.  Ton  do  remember,  do.you  not.  Judge 
Stoddard,  that  from  first  to  last,  in  your  ex- 
amination in  the  court  of  probate,  there  was 
DO  hint  of  her  having  said  anything  about 
what  might  become  of  her  property.  If  she 
bad  left  It  to  her  brothers,  after  they  died?  A. 
I  do  not  remember  that  Q.  Can  you  explain 
bow  It  could  occur  that  that  should  be  left 
oat?"  to  this  question  counsel  for  the  pro- 
ponent objected,  on  the  ground  that  the  ques- 
tion was  incompetent,  and  called  for  the  mere 
opinion  of  the  witness,  and  assumed  as  a  fact 
that  which  had  not  been  shown  in  evidence; 
but  the  court  overruled  the  objection,  and  per- 
mitted the  question,  the  proponent  duly  ex- 
cepting.    The  question  objected  to,  if  proper 


under  any  circumstances,  could  only  be  so  up- 
on the  Inference,  which  the  contestants  claim 
should  be  drawn,  that  the  witness  had  admit- 
ted that  he  did  not  testify  In  the  court  of  pro- 
bate concerning  the  Important  matter  stated 
by  him  In  the  superior  court  But  we  can 
make  no  such  Inference.  The  statement  of 
the  witness  was  exactly  contrary.  He  re- 
membered no  such  condition  of  things  as  the 
first  question  suggested.  The  further  ques- 
tion, therefore,  violated  the  rule  that  ques- 
tions must  not  assume  facts  to  have  been  prov- 
ed when  there  has  been  no  evidence  on  the 
subject  nor  that  particular  answers  have 
been  given  when  none  such  have  been  made. 
1  GreenL  By.  {  4S4;  State  v.  Duffy,  57  Conn. 
525,  18  AtL  791.  But  It  Is  said  the  questions 
could  do  no  harm.  Perhaps,  but  we  are  not 
so  sure. 

George  F.  Piatt,  the  witness  hereinbefore  re- 
ferred to,  having  tesUfled  that  he  had  kept  an 
account  of  his  transactions  with  the  testatrix, 
and  that  he  had  with  him  bis  books  of  account 
they  were  offered  In  evidence  by  the  contest- 
ants, bat  excluded  upon  objection  made  In 
behalf  of  the  proponent  Subsequently,  upon 
cross-examination,  he  was  required  to  state  In 
detail  his  transactions  with  the  testatrix;  and, 
the  witness  saying  he  was  obliged  to  refer  to 
his  books  In  order  to  be  accurate  as  to  dates, 
character,  and  amounts  of  his  transactions, 
counsel  for  proponent  again  objected  to  the  In- 
troduction of  the  books  of  account;  whereup- 
on the  witness  was  allowed  to  refer  to  said 
books  and  the  entries  thereon  made  at  the 
time  of  the  transactions  therein  recorded,  for 
the  purpose  of  refreshing  his  recollection,  and 
proceeded  to  testify,  giving,  In  effect,  a  tran- 
script of  his  said  txwks  of  account  In  the 
coiurse  of  the  argimient  to  the  Jury,  counsel 
for  the  contestants  alluded  to  the  objection  to 
the  admission  of  the  books,  and  expressed 
his  regret  that  the  Jury  could  not  have  them 
In  tbe  Jury  room  In  order  to  examine  carefully  ■ 
the  details  and  character  of  the  transactions 
between  the  witness  Piatt  and  the  testatrix. 
Instead  of  being  obliged  to  rely  wholly  upon 
their  memory  of  the  testimony  to  the  same 
effect  given  by  Mr.  Piatt  Counsel  for  the 
proponent  objected  to  such  expressions  In  the 
argimient,  but  the  court  ruled  that  tbe  com- 
ments of  counsel  did  not  transcend  the  proper 
limits  of  argument  to  which  counsel  for  pro- 
ponent excepted.  Although  we  might  not  be 
disposed  to  grant  a  new  trial  solely  on  account 
of  the  ruling  of  the  court  Just  referred  to.  It 
appears  proper  to  say  that  when  evidence  is 
excluded  by  the  court,  no  very  laudable  end- 
can  be  Justly  promoted  by  the  regrets  of  coun- 
sel against  whom  the  rulings  were  made,  ex- 
pressed to  the  Jury,  In  argument,  that  such 
evidence  was  kept  from  them;  and  If  it  be 
true,  as  the  superior  court  held,  that  such  com- 
ments of  counsel  do  not  transcend  the  proper 
limits  of  argument  (concerning  which  there 
may  be  more  doubt  than  such  court  entertain- 
ed),—but  if  It  be  true.  It  may  be  also  correct 
that  some  suggestion  by  the  court  to  the  Jury  of 
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their  duty  to  acf  solely  npon  the  evidence 
wlilcli  the  court  permitted  them  to  receive, 
aad  not  In  anywise  upon  inferences  bsBed  np- 
on that  withheld,  or  upon  the  action  of  those 
who  by  their  objections  cansed  it  to  be  with- 
held by  the  court,  might  subserve  the  Interests 
of  justice,  and  promote  impartiality  and  fair- 
ness. Some  expressions  used  by  this  court  In 
Hoxle  V.  Insurance  Co.,  33  Oonn.  471,  475, 
would  be  equally  applicable  here.  There  Is 
«rror,  and  a  new  trial  is  granted.  The  other 
judges  concurred. 


SHERWOOD   V.   NEW  ENGLAND   KNIT- 
TING 00.  et  al. 

(Bapreme  Court  of  Errors  of  Connecticut.    Feb. 
23,  1897.) 

Writ  o»  Psohibitiom. 
Where  the  court  of  common  pleas,  in  a  suit 
against  the  receiver  of  a  railroad  corporation 
vnthout  ieave  of  the  appointing  court,  issued  a 
temporary  injnnctioa  restraining  detendant  from 
interfering  with  certain  property,  an  application 
to  a  superior  court  judtre  for  a  writ  of  prohiU- 
tkm  was  properly  denied,  it  appearing  that  plain- 
tiff in  said  suit  claimed  that  the  property  affect- 
ed thereby  had  never  l>elonged  to  the  corpora- 
tion, and  that  the  court  of  common  pleas  acted 
under  an  erroneous  belief  that  the  receiver  had 
been  appointed  by  a  federal  conrt,  in  whidi  case 
leave  to  sue  woiild  not  be  necessary.  Acta  U. 
S.  18S7,  c  373,  S  3. 

Ak>«*I  from  superior  eoart,  Hartford  coon- 
ty;  John  M.  Thayer,  Jmdga. 

AK>Ueatlon  by  James  K.  O.  Sherwood,  re- 
ceiver of  the  Philadelphia,  Beading  &  New 
21ngiand  Bailroful  Company,  for  a  writ  of 
prohlblti(«i  against  Arthur  D.  Warren,  Judge 
•of  the  conrt  of  aanmon  pleas,  and  another. 
From  a  judgment  dismissing  the  application, 
«ald  receiver  appeals.    Affirmed. 

l*e  New  England  Knitting  Company 
'brought  suit  against  James  K.  O.  Sherwood, 
-as  receiver  of  the  Philadelphia,  Reading  & 
New  England  Railroad  Company,  alleging 
that  defendant  tlireatened  to  cut  certain 
"telephone  connections  belonging  to  plaintiff, 
to  its  Irreparable  injury,  and  asked  for  dam- 
ages and  an  injunction.  An  interlocutory 
order  of  Injunction  was  issued,  whereupon 
defendant  receiver  made  the  present  appli- 
cation to  a  judge  of  the  superior  court,  who 
found  the  following  facts:  "This  cause  orig- 
inated in  a  complaint  brought  by  James 
K.  O.  Sherwood,  receiver  of  the  Philadel- 
phia, Reading  &  New  England  R.  Co.,  dated 
August  6,  1896,  to  me^  a  judge  of  the  supe- 
rior court  of  the  state  of  Connecticut,  the  su- 
perior court  for  the  county  of  Hartford  be- 
ing in  vacation,  on  which  an  order  was 
granted  requiring  Arthur  D.  Warner,  Judge 
of  the  court  of  common  pleas  for  Litchfield 
county,  to  show  cause  before  me  at  Hart- 
ford, on  August  31, 1896,  why  a  writ  of  pro- 
hibition should  not  be  granted  as  prayed 
for  in  said  complaint  To  said  complaint 
and  order  plea  was  filed  by  said  New  Eng- 
land Knitting  Company,  which  said  plea,  in 


the  first  paragraph  thereof,  alleged  that  the 
allegations  of  the  complaint  were  untrue, 
and  in  subsequent  paragraphs  alleged  the 
insufficiency  of  the  facts  set  up  in  the  com- 
plaint as  ground  for  a  writ  of  prohibition. 
Arthur  D.  Warner,  respondent,  made  no  ap- 
pearance and  filed  no  plea  to  said  complaint 
and  order.  On  the  return  of  said  order  to 
show  cause,  the  facts  as  alleged  In  the  com- 
plaint were  admitted  by  counsrt  for  said 
New  England  Knitting  Company,  and  I  find 
the  same  to  be  in  all  respects  true.  Coun- 
sel for  the  appellant  claimed,  as  matter  of 
law,  that  on  said  facts  said  writ  of  prohibi- 
tion ought  to  be  granted,  but  for  the  reasons 
set  forth  in  the  memorandum  of  decision  the 
application  was  dismissed." 

The  memorandum  of  decision  states:  "It 
seems  clear  to  me  that  application  could 
have  been  made  to  the  court  of  common 
pleas  to  dismiss  the  complaint  and  dissolve 
the  Injunction  in  the  suit  brought  against 
the  receiver  for  want  of  jurisdiction,  without 
aclcnowledglng  that  the  court  had  Jorlsdic- 
tlon  of  the  proceedings.  Tills  was  not  done. 
I  think  it  should  have  been  done,  because 
the  Judge  who  granted  the  injnnjctlon  may 
have  signed  it  In  the  belief  that  the  receiver 
was  an  officer  of  the  TTnited  States  court, 
and  not  of  the  superior  coort.  In  which  case 
he  would  have  jurisdiction.  If,  after  such 
application,  the  Judge  should  refuse  to  dis- 
solve the  injunction,  or  the  plaintiff  refuse 
to  discontinue  the  action,  contempt  proceed- 
ings would  seem  to  be  the  prox>er  mode  of 
action  against  them.  I  think  that  the  writ 
prayed  for  ought  not  to  issue,  and  the  appli- 
cation Is  dismissed,  with  costs,  if  any,  to  re- 
spondents." 

Arthur  L.  Shipman,  for  appeibuit.  Wil- 
liam C.  Case,  for  appeUees. 

ANDREWS,  C.  J.  Bacon's  Abridgment 
(volume  5,  at  page  646)  says:  "As  all  exter- 
nal jurisdiction  •  •  •  Is  derived  from  the 
crown,  and  the  administration  of  Justice  is 
committed  to  a  great  variety  of  courts,  hence 
it  hath  been  the  care  of  the  crown  that  these 
courts  keep  within  the  limits  and  boonds  of 
their  several  Jurisdictions  prescribed  them 
by  the  laws  and  statutes  of  the  realm.  And 
for  this  purjiose  the  writ  of  prohibition  was 
framed.  •  •  •  The  object  of  prohibi- 
tion, in  general,  is  the  preservation  of  the 
right  of  the  king's  crown  and  courts,  and  the 
ease  and  quiet  of  the  subject.  For  It  Is  the 
wisdom  and  policy  of  the  law  to  suppose 
both  best  preserved  when  everything  runs 
In  its  right  channel,  according  to  the  original 
jurisdiction  of  every  court;  for  by  the  same 
reason  that  one  court  might  be  allowed  to 
encroach,  another  might,  whldi  would  pro- 
duce nothing  but  confusion  and  dlsord^  in 
the  administration  of  justice."  And  the 
book  cites,  for  the  correctness  et  the  rules 
stated,  authorities  as  ancient  as  the  thne  of 
Edward  I.,  and  others  coming  down  to  n- 
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cent  tiacB.  Tkfl  iMcesslty  for  some  meuu 
by  which  each  court  might  be  required  to 
conflne  itaeU  within  its  own.  }arisdlction  waa 
eailf  presented  to  thA  j^fmsie  ot  the  colony 
of  ConnecUcnt.  In  1740  the  legislature  of 
tbe  colony  provided  for  the  issuing  of  writs 
of  pitriiibltlMi  by  the  soperlor  court,  or  by 
any  two  of  tho  assisting  Judges  thereof,  to 
any  other  court  bdd  within  the  colony  that 
"do  exceed  their  JurisdictloD,  or  do  hold  plea 
ot  any  matter,  cause  or  thing,  wliereof  by 
lav  such  court  hath  no  jurisdiction";  and 
proYlded  tiiat  the  superior  court  might  in 
socb  cases  "proceed  and  give  Judgment 
*  *  *  according  to  the  course  of  tbe  com- 
UMD  or  statute  law,  *  *  *  as  fully,  abso- 
Intdy,  and  entirely  as  the  court  of  king's 
bench,  in  that  part  of  Great  Britlan  called 
England,  by  law  may  do."  8  CoL  Rec.  860, 
361.  Tliis  act  was  modified  In  1760^  by  In- 
terting  in  the  clause  reiqtectlng  the  exceed- 
ing (yt  Jurisdiction  the  words,  "whereby  the 
penon  or  persons  anggestlng  are  grieved." 
In  1776,  tbe  c<dony  having  achieved  inde- 
pendence, the  reference  to  the  court  of 
king's  bench  In  fiigland  was  omitted.  In 
1S21  tbe  statute  concerning  tbe  writ  of  pro- 
hiblUon  was  revised  (Revision  1821,  p.  314), 
and  as  thus  revised  it  has,  in  substance^  con- 
tinned  to  this  time,  and  is  now  section  1209 
of  tlie  General  Statutes.  Whatever  authori- 
ty the  superior  cotirt  ot  a  Judge  of  that 
conrt  now  has  to  Issue  a  writ  of  prohibition 
comes  from  the  last-named  section.  But 
tlie  full  scope  and  meaning  of  that  statute 
li  (mly  to  be  known  by  considering  tbe  liis- 
toty  of  legislation  concerning  the  writ.  This 
history  teaches  that  the  Connecticut  writ  of 
prohibition  is  only  a  sllgbt  modiflcatlon  of 
the  common-law  writ.  1  Swift,  Syst.  Laws, 
87,  98;  1  Swift,  Dig.  p.  565. 

Notwithstanding  tbe  full  authority  bo  giv- 
en to  the  superior  court  to  grant  writs  of 
prohibition,  an  application  for  that  remedy 
xema  never  to  have  been  made  until  with- 
in a  very  few  years.  Our  Reports  show  only 
one  case— and  that  in  the  year  1881— In 
Thicb  such  a  writ  was  actually  granted. 
Fayertreather  v.  Monson,  61  Conn.  431,  23 
AtL  8T&  In  a  prior  case  In  1882  tbe  writ 
had  been  denied.  La  Crolx  v.  County 
Com'rs,  60  Conn.  321.  Nonaction  may  be 
u  aignlficant  in  determining  the  law  as  Is 
action,  and  after  this  long  period  of  time  It 
ninst  be  held  to  be  tbe  established  law  in 
tlUs  state  that,  while  the  power  of  the  su- 
perior court  is  ample  to  issue  tbe  writ  of  pro- 
hibition ui>on  proper  and  necessary  occa- 
sions, yet  it  wIU  never  do  so  except  in  a  clear 
ca^  of  excess  of  Jurisdiction.  It  is  a  pre- 
rogative writ,  to  be  used  with  great  caution 
and  forbearance,  for  the  furtherance  of  Jus- 
tice, and  for  securing  order  and  regularity  in 
ill  tbe  tribtmals  where  there  is  no  other  reg- 
nlar  and  cwdlnary  remedy.  1  Swift,  Dig. 
!!63,  565;  Washburn  v.  PhUUps,  2  Mete. 
iHIass.)  296;  People  v.  Seward,  7  Wend.  518; 
State  V.  Wakely.  2  Nott  &  McC.  410.    Tile 


case  decided  in  our  own  reports  shows  that 
In  a  clear  instance  of  excess  of  Jurlsdlctl(», 
by  which  the  party  complaining  is  aggriev- 
ed, If  there  is  no  other  adequate  remedy  la 
the  ordinary  course  of  procedure^  It  la  tbe 
duty  of  tlie  court  to  Issue  the  writ.  And 
In  this  respect  we  think  the  decision  is  in 
accordance  with  the  law  elsewhere.  Mayor, 
etc.,  of  London  v.  Cox,  L.  R.  2  H.  L.  239,  278; 
Burder  v.  Veley,  12  AdoL  ft  E.  233,  263; 
ShorU,  Proh.  458;  High,  Extr.  Rem.  f  767. 
It  is  obvious  from  the  nature  and  purpose 
of  the  writ,  as  shown  by  the  common  law 
as  well  as  by  our  own  statutes  and  usage, 
that  it  is  only  to  be  Intorposed  in  a  clear 
case  of  excess  of  Jurisdiction  on  the  part  of 
some  Judicial  tribunal. 

The  only  reason  on  which  It  Is  claimed 
that  the  court  of  common  pleas  did  not  have 
Jurisdiction  of  the  suit  brought  by  the  New 
England  Knitting  Company  is  that  the  de- 
fMidant  is  described  as  a  receiver,. and  that 
the  suit  was  brought  without  having  obtain- 
ed permission  of  the  court  by  which  he  was 
appointed.  The  court  of  common  pleas  did 
have  Jurisdiction  of  the  subject-matter  of 
the  action  and  of  tbe  parties,  apart  frcHB  tbe 
question  of  the  defendant  being  a  receiver. 
But  a  receiver  is  not  exempt  from  being  sued 
in  aU  cases  and  under  all  circumstances. 
"The  decree  of  a  court  of  chancery  apiwinting 
a  receiver  entitles  him  to  its  protection  only 
in  the  possession  of  property  which  he  is  au- 
thorized or  directed  by  the  decree, to  take 
possession  of.  When  he  assumes  to  take  or 
bold  possession  of  property  not  embraced  in 
the  decree  appointing  him,  and  to  which  the 
debtor  never  had  any  title,  be  is  not  acting 
as  the  officer  or  representative  of  the  court  of 
chancery,  but  Is  a  mere  trespasser,  and  the 
rightful  owner  of  tbe  property  may  sue  hlnx 
in  any  appropriate  form  of  action  tor  dam- 
ages, or  to  recover  possession  of  the  proper^ 
ty  illegally  taken  or  detained."  Hills  v. 
Parker,  111  Mass.  508.  611.  In  the  suit 
brought  by  the  knitting  company  it  Is  evi- 
dent that  the  plaintiff  therein  claimed  that 
the  property  concerning  which  the  suit  was 
brought  had  never  belonged  to  the  corpora- 
tion for  which  the  defendant  was  receiver. 
Moreover,  If  the  receiver  bad  been  appointed 
by  any  court  of  the  United  States,  the  suit 
—and  the  injunction  is  only  an  incident  of 
tbe  suit— might  properly  have  bem  brought 
against  him  without  any  such  consent.  U. 
S.  Acts  1887,  c.  373,  f  3.  The  Judge  of  tbe 
superior  court  was  of  opinion  that  the  conrt 
of  common  pleas  acted  in  the  belief  that  the 
receiver  was  appointed  by  a  United  States 
court.  These  grounds  were  sufficient  to 
warrant  the  Judge  in  refusing  to  issue  the 
writ  prayed  for.  Walton  v.  Greenwood,  60 
Me.  356,  366.  It  does  not  appear  that  the 
court  of  common  pleas  had  done  anything 
which  was  clearly  in  excess  of  its  Jurisdic- 
tion. In  the  arrangement  of  courts  in  this, 
state  the  reasons  given  apply  with  added 
fwce  In  the  present  case.    The  court  of  com- 
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inon  pleas,  the  superior  court,  and  the  Judges 
of  both,  derive  their  power  and  Jurisdiction 
from  the  same  sovereignty.  They  are  com- 
ponent parts  In  one  Judicial  scheme,  the 
whole  being  designed  for  the  welfare  and 
happiness  of  the  people  of  the  state.  Such 
courts  ought  at  all  times  to  act  with  nlutual 
respect  for  and  forbearance  towards  each 
other.  Each  should  act  on  the  presumption 
that  the  other  is  desirous  to  exercise  only  its 
own  pnqmr  Jurisdiction.  Between  such 
courts  Jealousies  would  be  unseemly,  and 
any  hasty  or  arbitrary  exercise  of  authority 
would  be  inexcusable.  The  Judge  of  the  su- 
perior court  seems  to  have  acted  on  this  the- 
ory. There  is  no  error.  The  other  judges 
concurred. 


ALLINO  V.  FORBES. 
(Supreme  Court  of  Errors  of  Connecticut.    Feb. 

23,  1897.) 

PLBAsno — Vabiakce— Reception  or  Evidxho^- 

Uabuless  £rkob. 

1.  Where  plaintiff  sets  cm  a  written  contract 
wher«by  defendant  and  other  subscribers  agreed 
to  pay  their  proportional  parts  of  a  specified 
sum  to  be  used  in  erecting  tide  gates  for  the 
protection  of  salt  meadows,  a  further  allegation 
of  an  additional  "understanding  and  agreement" 
as  to  the  meaning  of  the  term  "proportional 
part,"  and  of  the  amount  due  on  the  basis  of 
such  understanding,  was  surplusage,  and  failure 
to  prove  same  an  immaterial  variance. 

2.  Defendant  cannot  complain  that  he  was  not 
prepared. to  meet  certain  evidence,  on  which  the 
judgment  for  plaintiff  was  based,  where  a  part 
of  such  evidence  was  given  by  defendant  him- 
self, and  the  rest  elicited  by  him  on  cross-exam- 
ination of  plaintiff's  witness  on  rebuttal. 

8.  Evidence  elicited  from  plaintiffs  witness  on 
rebuttal,  if  not  objected  to,  may  properly  be 
considered  in  support  of  his  claim. 

4.  Where  the  court  adopts  defendant's  con- 
struction of  the  written  contract  sued  on,  as  to 
the  amount  due  thereunder,  defendant  cannot 
complain  of  error  in  admitting  parol  evidence  to 
control  the  meaning  of  the  contract  in  that  re- 
spect 

Appeal  from  court  of  common  pleas,  New 
Haven  county;    Hotchkiss,  Judge. 

Action  commenced  before  a  Justice  of  the 
peace  by  William  E.  Ailing  against  David 
Forbes  to  recover  on  a  contract.  On  appeal 
to  the  common  pleas.  Judgment  was  render- 
ed for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Talcott  H.  Russell,  for  appellant  Chaises 
K.  Bush,  for  appellee. 

FENN,  J.  The  complaint  contains  the 
common  counts,  with  a  UU  of  particulars  and 
three  special  countB.  The  bill  of  i>artlculars 
Is  for  the  defendant's  "proportional  part  of 
the  agreed  cost  of  erection  of  tide  gates  on 
Beach  street.  West  Haven,  In  accordance 
with  the  terms  of  an  agreement,  a  copy  of 
which,  marked  'Exhibit  A,'  is  hereto  an- 
nexed, ¥44.19."  Exhibit  A  is  as  follows: 
"We,  the  undersigned  owners  of  salt  mead- 
ows situated  In  West  Haven,  known  as  the 
'Oortis   Meadows,'  do  Jointly  and  severally 


agree  to  pay  our  proportional  part  of  a  sum 
of  two  hundred  and  fifty  dollars.  Said  sum 
to  be  used  for  the  erection  of  good  and  suit- 
able tide  gates,  to  be  placed  at  the  bridge  at 
Beach  street,  in  said  West  Haven."  This 
was  signed  by  13  persons,  including  the  de- 
fendant The  special  counts  allege.  In  sub- 
stance, the  signing  of  the  above  agreement 
made  part  thereof  by  reference;  its  delivery 
to  the  plaintiff;  his  acceptance;  and  that  be 
erected  and  placed  good  and  suitable  tide 
gates,  in  accordance  with  Its  terms.  They 
also  contained  the  following  averments:  "(6) 
It  was  understood  and  agreed  by  the  defend- 
ant, at  the  time  when  he  signed  said  agree- 
ment, that  the  proportional  part  of  the  sum 
of  $250  therein  mentioned,  to  be  paid  by  each 
of  the  subscribers  to  said  agreement,  was 
such  proportional  part  of  sold  sum  as  the 
quantity  of  salt  meadow  owned  by  each  o( 
said  subscribers  bore  to  the  whole  quantity 
of  salt  meadow  owned  by  all  of  said  snb- 
scribers.  (7)  The  defendant's  proportional 
part  of  the  sum  of  |250,  based  upon  the 
understanding  and  agreement  aforesaid, 
amounts  to  the  sum  of  $44.19,  and  Is  due 
from  the  defendant  to  the  j^ntiff."  Several 
defenses,  denials,  special  matters,  and  coun- 
terclaims were  interposed,  but  they  present 
no  questions  calling  for  present  consideration. 
Upon  the  trial,  the  defendant  testified  that 
he  had  refused  to  pay,  because  the  work  was 
"no  good";  that  he  was  ready  to  pay  if  the 
work  was  good.  The  court  found  It  good. 
The  plaintiff,  upon  said  trial,  introduced  one 
William  0.  Russell,  a  signer  of  Exhibit  A, 
who  presented  it  to  the  defendant  for  his 
signature,  and,  in  connection  with  the  proffer 
of  said  agreement,  offered  the  testimony  of 
said  witness  as  to  the  conversation  between 
him  and  the  defendant  at  the  time  the  de- 
fendant signed  the  agreement,  that  the  pro- 
portion which  each  subscriber  should  pay 
would  be  according  to  the  quantity  of  the 
land  which  such  subscriber  owned  which 
would  be  protected  by  the  gates.  Counsel 
for  the  defendant  objected  to  said  testimony, 
and  claimed  that  the  contract  showed  what 
the  proportional  part  was;  that  the  paper 
was  signed  by  13  parties;  and  that  the  paper 
showed  tliat  each  subscriber  thereto  was  to 
pay  an  equal  sum.  The  court  admitted  the 
evidence,  which  was  that  the  defendant 
spoke  of  having  a  good  deal  of  meadow,  and 
having  a  good  deal  to  pay.  It  appeared  that 
the  amount  which  the  defendant  should  pay. 
according  to  the  claim  of  the  plaintiff,  woald 
be  $41.30,  being  based  upon  an  estimate  ot  a 
total  of  60Vi  acres  (of  which  the  defendant 
owned  10  acres)  belonging  to  the  subscribers 
to  the  agreement,  including  therein  a  num- 
ber of  acres  owned  by  those  who  bad  paid, 
but  who  were  not  subscribers.  No  evidence 
was  offered  by  the  plaintiff  on  the  subject  of 
the  amount  of  acreage  contained  in  the 
whole  tract  protected  by  said  gates.  The 
only  evidence  on  that  point  was  the  state- 
ment of  one  Smith,  on  cross-examination. 
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Thia  witness  was  offered  by  plaintiff  on  tbe 
rebuttal,  and,  upon  cross-examination,  was 
asked  by  defendant's  counsel  what  the 
amount  of  tbe  whole  meadows  desired  to  be 
protected  by  said  gates  was,  to  which  he  an- 
swered, VFrom  sixty  to  seventy-five  acres." 
Upon  the  argiiment,  the  defmdant  clamed 
that  tbe  proper  construction  of  tbe  contract 
was  that  each  should  pay  in  the  proportion 
which  the  land  he  owned  bore  to  the  whole 
acreage  to  be  benefited  by  the  gates.  This 
claim  the  court  accepted  as  correct,  and  so 
construed  tbe  Instrument,  and  taking  the 
largest  number  testified  to  as  being  so  'bene- 
fited,  namely,  75  acres,  found  that  the  propor- 
tion that  the  defendant  should  pay  would  be 
$33.33,  with  $9  interest,  making  the  whole 
amount  $42.33,  for  which  amount  judgment 
was  rendered.  Tbe  defendant  here  claims 
tliat  the  court  erred  in  such  Judgment,  for 
two  reasons:  First,  because  no  claim  for 
such  proportion  of  the  sum  of  $250  was  made 
in  the  complaint,  or  by  the  plaintiff  upon  the 
trial  of  the  case,  and  because  no  testimony 
was  offered  in  supx)ort  of  said  claim,  or  as 
to  the  amount  of  acreage  in  said  tract,  ex- 
cept the  remark  of  said  Smith  on  his  cross- 
examination  on  the  rebuttal,  which  remarlc 
was  never  offered  or  claimed  for  tbe  purpose 
of  proving  or  supporting  any  claim  to  recover 
for  the  proportion  which  the  ownership  of 
the  defendant  bore  to  tbe  whole  amount  of 
said  acreage;  second,  in  ruling  in  the  testi- 
mony of  William  C.  Russell  as  to  what  was 
said  at  the  time  of  the  signature  of  the  agree- 
ment, tbe  same  being  an  attempt  to  control 
the  meaning  of  said  agreement  by  parol. 

Upon  the  first  of  the  above  reasons  the  de- 
fendant presents  three  claims.  The  principal 
one  is  upon  the  ground  of  variance  from  the 
complaint.  He  says:  "The  plaintiff  cannot 
recover  except  on  tbe  contract  set  up,  and 
on  the  claim  made  in  his  counts."  This  is 
true.  But  leaving,  as  the  defendant  insists 
we  should,  the  common  counts  and  the  bill 
of  particulars  out  of  consideration,  and  con- 
fining ouiselves  to  tbe  special  counts  alone, 
we  think  such  recovery  has  sufficient  basis 
thereon.  The  written  agreement  Is  set  forth 
in  full.  The  allegations  of  the  hereinbefore 
recited  paragraphs  6  and  7  are  simply  as 
to  an  additional  "understanding  and  agree- 
ment" concerning  the  meaning  or  construc- 
tion of  a  term,  "proportional  part,"  therein 
used,  with  a  statement  of  the  sum  due  upon 
such  liasls.  It  was  unnecessary  to  make 
these  allegations;  and  if,  being  made.  It  was 
necessary  to  prove  them,  of  course  the  plain- 
tiff should  not  recover,  for  he  failed,  in  tbe 
Judgment  of  tbe  court  below,  to  do  so.  Bat 
it  was  not.  This  court  said  in  Davis  v.  Town 
of  Gnflford,  55  Conn.  851,  354,  11  Atl.  350: 
"The  law  forgives  variances  which,  although 
tbey  may  magnify  the  injury  and  misstate 
attendant  circumstances,  neither  raise  any 
doubt  in  the  mind  of  the  defendant  as  to  the 
charge  which  he  is  required  to  meet,  nor  in- 
duce him  to  omit  any  matter  of  preparation 


for  defense."  In  this  case  tbe  "cliarge" 
which  the  defendant  "was  required  to  meet" 
was  his  "proportional  part  of  a  sum  of  two 
hundred  and  fifty  dollars."  The  plaintiff  al- 
leged, and  claimed  to  prove  by  extrinsic  evi- 
dence, wlmt  this  proportional  part  was.  Tbe 
defendant,  on  the  other  baud,  claimed  that 
tbe  sum  was  to  be  determined  by  the  con- 
struction of  the  contract  itself.  Tbe  court 
adopted  this  view,  and  rendered  Judgment  for 
the  lesser  amount  only,  due  upon  the  con- 
struction claimed  as  proper  by  tbe  defendant 
Sturely,  he  was  not  Induced,  to  his  Injury,  "to 
omit  any  matter  of  preparation  for  defense," 
upon  a  point  outside  the  main  issue,  concern- 
ing the  measure  of  damages  merely,  and  up- 
on which  he  was  entirely  successful  in  his 
claim  before  tbe  court 

But  the  defendant  further  says  that  be  had 
no  knowledge  that  it  was  intended  to  prove 
the  amount  of  acreage  in  the  whole  tract  pro- 
tected by  the  gates,  or  the  proportion  which 
the  defendant  owned  of  such  tract;  that, 
therefore,  he  could  not  be  required  to  meet 
such  issue;  and  that  he  never  did  meet  it 
Since  it  appears  that  tbe  evidence  as  to  the 
amount  of  land  the  defendant  ownM  came 
from  bis  own  lips  as  a  witness,  and  tbe  state- 
ment as  to  the  entire  amount  benefited  by 
tbe  gates  was  In  answer  to  his  own  direct 
question  on  cross-examination,  it  seems  hard- 
ly likely  that  any  injustice  has  been  done  to 
tbe  defendant  on  this  account 

Nor  do  we  think  there  is  force  In  the  re- 
maining claim  under  the  first  reason:  That 
the  evidence  of  Smith  as  to  the  entire  acre- 
age, being  upon  rebuttal,  should  not  be  con- 
sidered. Whenever  received,  it  was,  unless 
objected  to,  properly  before  the  court 

The  second  ground  of  appeal  cannot  avail 
the  plaintiff,  for  the  reasons  already  Indicat- 
ed. It  is  unnecessary  to  determine  whether 
tbe  evidence  of  Russell  was  properly  admit- 
ted; for,  should  tbe  conclusion  be  reached 
that  it  was  not,  the  adoption  by  the  court 
of  the  defendant's  construction  of  the  agree- 
ment rendered  it  harmless. 

It  may  be  added  that  the  repeated  decisions 
of  this  court,  to  the  effect  that  a  new  trial 
should  not  be  granted  when  It  Is  evident  that 
substantial  justice  has  been  done,  would  ap- 
pear to  be  in  point  in  reference  to  the  present 
case.  There  Is  no  error.  The  other  Judges 
concurred. 


BALL  BLBCTRIC  LIGHT  00.  v.  CHILD. 

(Supreme  Court  of  Errors  of  Connecticut    Feb. 
23,  1897.) 

COBPOBXTIONS  —  StOCKHOLDBRS'  LiABILITT  —  ElT- 
POROBMBNT— BeT-OpF. 

1.  Pub.  Acts  1893,  c.  140,  amending  Gen.  St 
§  3951,  making  every  stockholder  in  telegraph, 
telephone,  and  electric  light  or  power  compamea 
liable  to  a  specified  extent  for  aebta  "contracted 
or  due"  during  the  time  of  hie  holding  stock,  if 
Judgment  shall  have  been  obtained  against  the 
company,  and  execution  returned  unsatisfied,  and 
suit  ]»  brought  against  such  stockholder  while 
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he  eontiiraea  sadi,  oi  within  two  yean  there- 
after, makes  each  stockholder  of  record  at  the 
time  the  debt  is  due  a  guarantor  thereof  to  the 
extent  named,  though  he  bolda  hia  stock  as  col- 
lateral. 

2.  A  stockholder,  when  sued  on  such  liability 
by  corporate  creditors,  cannot  set  oS  a  debt  due 
htm  from  the  corporation. 

Appeal  from  superior  court,  Windham 
county;   Robinson,  Judge. 

Action  by  the  Ball  Electric  Light  Company 
against  Linus  M.  Ohtld  to  enterce  defendant's 
liability  aa  stockholder  Hi  the  KiUlDgly  Elec- 
tric Light  Comiiaiiy.  From  a  judgment  for 
plaintiff,  defendant  appeals.  .  Affirmed. 

Lewis  B.  Stanton,  for  appellant:  Charles 
SL  Seails,  for  appellee. 

ANDREWS,  C.  J.  Tbis  action  Is  brought 
on  section  S961  of  the  General  Statutes,  as 
amended  t^-  chapter  140  of  the  Public  Acta 
of  1883,1  against  the  defendant,  who  is  a 
stoi^holdor  in  the  Killingly  Electric  Light 
Oonv>any.  That  corporation  was  organized 
under  the  laws  of  this  state  for  the  purpose, 
among  other  things,  of  manufacturing  and 
selling  electricity  for  light  and  power  in  the 
town  oT  Killingly.  The  complaint  alleges 
that  the  Killingly  Company  was  indebted  to 
tiie  plaintiff;  that  a  suit  had  been  brought 
by  the  plaintiff  against  the  said  company,  a 
judgment  recovered,  and  execution  issued 
thereon,  which  had  been  returned  nnsatisfled. 
The  section  of  the  statute -referred  to  above 
makes  the  stockholders  in  the  classes  of  cor- 
porations therein  named,  of  which  the  said 
Killingly  Company  is  me,  liable  to  the  cred- 
itors of  the  corporation  as  guarantors.  They 
are  to  be  liable  for  the  debts  of  the  corpora- 
tion to  the  extent  of  25  per  cent,  of  the 
amount  of  stock  held  by  them,  but  only  after 
every  effort  to  C(^ect  the  debt  frMn  the  cor- 
poration has  i»r>ved  unavailing.  "A  guar- 
anty is  a.  collateral  undertaking  to  pay  a  debt 

X  Section  8951  of  the  General  Statutes  reads 
as  follows:  "The  stockholders  of  every  tele- 
graph, telephone,  or  electric  light  or  power  com- 
pany, or|:anized  under  the  laws  of  this  state, 
shall  be  jointly  and  severally  liable  for  the  pay- 
ment of  all  its  debts  contracted  or  due  during 
the  time  of  their  holding  stock  therein,  to  the 
extent  of  twenty-flve  per  cent,  of  the  amount 
of  stock  held  by  them  respectively,  if  a  judg- 
ment thereon  shall  have  been  obtained  by  the 
claimant  against  the  company,  and  an  execution 
thereon  shall  have  been  returned  unsatisfied,  or 
if  such  company  shall  be  dissolved." 

Chapter  140  of  the  Public  Acts  of  1803,  pro- 
vides: "Section  3951  of  the  General  Statutes 
is  hereby  amended  to  read  as  follows:  The 
stockholders  of  every  telegraph,  telephone,  or 
electric  liflht  or  power  company,  organized  nn- 
der  the  laws  of  this  state,  shall  be  jointly  and 
severally  liable  for  the  payment  of  all  debts  con- 
tracted or  due  during  the  time  of  their  holding 
stock  tiierein.  to  the  extent  of  twenty-five  per 
centum  of  the  amount  of  stock  held  by  them  re- 
spectively, if  a  judgment  thereon  shall  have 
been  obtained  by  the  claimant  against  the  com- 
pany, and  an  execution  thereon  shall  have  been 
returned  unsatisfied,  and  suit  shall  have  been 
tvonght  against  any  such  stockholder  or  stock- 
holders, wnile  they  respectively  continue  to  hold 
any  of  said  stock,  or  within  two  years  there- 
after." 


or  perform  a  doty  in  case  of  the  failure  of 
another  person,  who  is  in  the  first  instance 
liable  to  such  payment  or  performance."  9 
Am.  &  Eng.  Enc.  Law,  67;  De  CoL  Guar.  & 
Prin.  &  Sur.  1;  And.  Law  Diet;  Bedfleld  v. 
Haight,  27  Conn.  31,  37.  "The  creditor  does 
not  give  credit  to  the  stockholders  as  such. 
They  maj  be  boudy  etamglng.  They,  in  no 
sense' 5rthe  word,  are  debtors.  Like  the  in- 
habitants of  towns,  they  may  be  compelled 
to  pay,  while  they  remain  members;  not  as 
debtors,  but  as  guaxantees.  Tbe  corporatlan 
is  the  real  debtor;  and  the  members,  while 
sodi,  its  sute^."  Bank  v.  Magill,  5  Conn.  2S, 
70;  Deming  r.  Bull,  10  Conn.  400;  Paine  v. 
Stewart,  33  Conn,  616.  A  general  law  de- 
claring that  the  stockliolders  of  a  corporation 
shall  be  individually  liable  to  its  creditors  is 
a  legislative  enactment  that  any  person  who 
shall  become  a  stockholder  in  tbe  corporatt<», 
or,  in  other  words,  enter  into  the  contract  of 
membership,  shall  at  the  same  time  assume 
an  individual  liability  to  the  creditors  of  the 
company.  The  function  of  the  l^slature  in 
creating  this  liability  is  to  dedare  the  legal 
effect  of  the  voluntary  acts  of  the  parties,  and 
to  enable  them  to  carry  out  their  purposes  in 
a  manner  which  would  not  have  been  author- 
ised at  common  law.  When  a  person  be- 
comes a  shareholder  in  a  corporation,  he 
agrees  with  all  the  other  shareholders  to  en- 
ter with  them,  upon  tbe  terms  provided  by 
the  general  law  or  the  company's  charter. 
He  also  undertakes  to  become  liable  to  any 
person  who  shall  give  credit  to  the  corpora- 
tion, to  the  extent  of  the  shares  wliich  he 
owns.     2  Mor.  Corp.  |  870. 

The  defendant  urges  three  groonda  why 
judgment  against  him  Is  erroneous:  <1)  That 
he  was  not  a  shareholder  in  the  BliUingly 
Electric  Light  Company;  (2)  that  the  debt 
which  the  Killingly  Company  owed  the  plain- 
tiff was  incurred  before  he  became  a  stock- 
holder; and  (3)  that  be  was  denied  a  set-off 
of  a  debt  which  he  says  the  Killingly  Com- 
pany owed  him.  The  statute  evidently  In- 
tends to  make  the  obligation  of  guaranty  at- 
tend the  shares  of  stock  at  all  times  until  the 
debts  are  paid,  into  whosesoever  hands  the 
shares  may  come.  Tbe  owner  of  the  stock 
is  made  at  all  times  a  guarantor,  to  the  ex- 
tent named  In  the  statute,  of  all  the  debts 
of  the  corporation  contracted  by  or  due  from 
it,  so  long  as  he  remains  a  stockholder,  and 
until  the  corporation  Is  dissolved,  or,  as  the 
statute  has  been  since  1893,  for  two  years 
after  he  ceases  to  be  a  stockholder.  And  of 
course  it  must  be  the  stockholder  of  record. 
The  defendant  was  the  stockholder  of  record: 
and  the  fact  that  he  held  the  stock  aa  collat- 
eral would  not,  as  between  himself  and  the 
person  of  whom  he  took  it,  remove  the  statu- 
tory liability.  A  guarantor,  when  sued  on 
his  contract,  cannot  set  off  a  debt  owed  to 
him  by  his  prindpaL  To  aUo<ir  tbat  might 
deprive  the  partjr  guarantied  of  the  whole 
value  of  the  guaranty.  Thoce  Is  no  error. 
Tbe  other  Judges  concurred. 
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ULLBIOH  V.  ULLRICH. 

(SqiTRBe  Court  of  Enon  of  Connecticut.     F»b. 

23,  1807.) 

tkAmviMtn  CoirrETAHOB  bt  BxsvBxm—'Wtwm  ab 
CmtorroB. 

1.  It  a  knataand's  dat7  to  ■nppoit  U*  wife  is 
k  debt  witltin  the  protection  of  tbe  law  ksainat 
fnodnlent  conveyanceii,  a  complaint  whlcn,  in 
effect,  seeks  to  declare  frandnlent  a  conyeyance 
bjr  pkintifra  hnaband,  on  tlie'  ground  that  it 
will  affect  Iker  ri^t  to  rach  anmiort,  itates  no 
caoie  of  action,  in  the  absence  of  any  averment 
tbat  the  conveTance  was  made  with  intent  to 
deprire  her  of  inch  TiKlit,  or  that  it  lessened 
tbe  hosband's  ability  to  furnish  support,  or  that 
be  had  neglected  to  furnisn  the  same. 

2.  A  husband's  conyeyance  will  not  be  de- 
dared  ftandnlent  at  the  instance  of  his  wife,  on 
tte  grvond  Oat  it  was  made  to  defeat  her  ri^t 
to  attach  the  property  to  secure  a  contingent 
dahn  for  alimony  in  a  suit  for  diyorce  which 
Ae  had  threatened  to  bring,  in  the  absence  of 
any  showing  that  rile  had  cause  for  divorce  and 
alimony,  or  ever  brought,  or  atteaipted  to  bring, 
ioeh  action. 

Aiveal  from  conrt  et  common  pleaa,  Mew 
HaveD  connty;  Hot<dikls8>  Judge. 

Suit  by  Gatfatfine  3.  UUridi  against  Herman 
L.  miricb  to  retttraln  defendant  from  pro- 
ceeding with  an  action  of  summary  process 
against  plalntUTs  husband.  Judgment  for 
plalntUi;  and  defendant  appeals.   Reversed. 

William  H.  EUy  and  Howard  C.  Webb,  for 
appellant.  John  A.  Matthewman,  for  appel- 
lee. 

TORRANCE,  J.  This  Ifi  an  appeal  from  the 
judgment  of  the  conrt  below  In  overruling 
the  demurrer  to  the  complaint  and  in  render- 
ing Judgment  In  favor  of  the  plaintiff.  Tbe 
material  allegations  of  tbe  complaint  may  be 
stated  as  follows:  The  plalntlfT  is  the  wife 
of  Conrad  P.  TJllrlch,  a  brother  of  the  de- 
fendant, and  in  March,  1894,  she  and  her 
husband,  vrlth  their  three  children,  resided 
'  upon  the  premises  described  In  the  complaint, 
in  New  Haven,  and  then  owned  by  tbe  bus- 
band.  In  March,  1894,  tbe  husband,  "wlth- 
ont  Just  ca"°'A,4&.reason,  brought  a  petition 
against  the  plalnntr  for  a  divorce,  in  the  su- 
perior conrt  for  New  Haven  county,  alleging 
therein  adultery  as  the  cause  of  bis  com- 
plaint" While  this  action  for  divorce  was 
pending,  the  plaintiff  'threatened  to  bring  a 
cross  bill  againspt  her  husband  for  a  divorce, 
and  also  threatened  her  husband  with  at- 
tacJUng  his  property  to  secure  her  claim  for 
alimony  In  case  she  was  successful."  There- 
upon the  husband,  "believing  that  his  said 
property  was  to  be  attached  for  the  purpose 
alleged,  on  the  3d  day  of  March,  1894,  deeded 
said  property  coUuslvely  and  without  consider- 
ation, and  with  Intent  to  defraud  the  plaintiff 
•  •  •  of  her  rights  as  his  wife,  to  one 
Mary  U.  Tiffany,  his  sister,  of  the  town  of 
Hartford,  by  qnltclalm  deed  dated  on  said 
3d  day  of  March,  1894,  and  It  was  under- 
stood between  the  parties  to  the  convey- 
ance that  If  tbe  said  Conrad  F.  TJllrlch  was 
successful   with   his  divorce  petition,    and 


should  obtain  a  favorable  decree,  then  the 
said  Mary  U.  Tiffany  w«s  to  redeed  the  prop- 
erty back  to  him;  and  tbe  said  Mary  U.  Tif- 
fany did,  in  fact,  on  the  said  3d  day  of 
March,  1894,  execute  a  quitclaim  deed  of  said  • 
property  back  to  said  Conrad  F.  nUricli, 
with  the  understanding  with  him  that  the 
same  should  not  be  flled  for  record  until 
such  time  as  he  should  obtain  his  decree." 
On  the  same  day  the  husband  "left  said 
premises  in  possession  of  his  wife  and  three 
children,  and  since  said  time  has  not  resided 
there  or  made  It  his  home,"  bat  the  prem- 
ises since  then  have  been,  and  are  now,  oc- 
cupied by  the  plaintiff  and  her  children. 
Sabseqnent  to  this  time  ths  husband's  peti- 
tion for  divorce  was  heard,  "and  was  denied 
and  dismissed"  by  the  court  In  December, 

1894.  In  March,  1896,  the  husband  "brought 
another  petition  for  divorce  against  his  said 
wife,  the  plaintiff,  alleging  therein  the  same 
cause  of  action  as  was  fully  heard  by  said  su- 
perior court  under  his  said  petition  dismissed 
and  denied  In  the  former  divorce  proceedings. 
Again  believing  that  his  wife  would  bring  a 
cross  bill,  and  attach  hds  property  as  afore- 
said, to  protect  her  rights  and  alimony,  said 
Conrad  F.  Ullrich  caused  the  said  Mary  TT. 
Tiffany  to  convey,  without  consideration,  and 
with  Intent  to  defraud  and  deprive  hds  said 
wife  from  obtaining  her  rights  to  the  prem- 
ises, the  said  property  aforesaid  to  the  de- 
fendant herein,  Herman  Ik  Ullrich."  Said 
conveyance  was  made  on  the  2d  day  of  April, 

1895.  "On  or  about  the  1st  day  of  April,  1894, 
she,  the  said  Mary  U.  Tiffany,  claimed  to 
have  leased  said  property  to  ber  brother,  the 
said  Conrad  F.  Ullrich,  and  to  his  wife,"  the 
plaintiff.  In  July,  1896,  tbe  defendant  "com- 
menced summary  proceedings  against  the 
said  Conrad  F.  Ullrich,  to  quit  possession 
of  said  premises,  and  made  the  same  returna- 
ble before  Charles  Kleiner,  Justice  of  the 
peace  for  said  New  Haven  county."  Said 
proceedings  were  instituted  by  the  defend- 
ant against  the  husband,  at  the  suggestion 
of  the  hust)and,  and  with  the  understaoding 
between  them  that  the  husband  "would  per- 
mit judgment  to  be  taken  against  him  by  de- 
fault." The  complaint  further  alleged  that 
said  summary  proceedings  were  pending  be- 
fore said  justice  of  the  peace,  and  that  a 
hearing  was  to  be  had  thereon  on  the  21st 
of  July,  1896;  and  that.  If  the  husfljand  "per- 
mits judgment  to  be^  taken  against  him  In 
said  suit,  and  execution  Issues,  it  will  de- 
prive the  plaintiff  of  her  habitation  and  her 
home,  and  will  place  her  and  her  three  in- 
fant children  upon  the  public  streets  of  New 
Haven."  The  relief  prayed  for  was  (1)  dam- 
ages; (2)  an  Injunction  restraining  the  de- 
fendant and  his  agents  from  proceeding  with 
said  summary  process  "for  the  purpose  of 
ousting  the  plaintiff  from  such  premises;" 
(3)  a  temporary  Injunction  to  that  effect 
The  substance  of  the  demurrer  may  be  thus 
stated:  It  does  not  appear  (1)  that  the  de- 
fendant knew  of  the  husband's  acts  or  pur- 
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poses  in  his  deaHngs  with  the  sister;  (2f)  that 
the  husband  has  ever  refused  or  neglected 
to  suitably  provide  for  his  wife  and  children; 
(3)  tJiat  plaintiff  ever  began  any  divorce  pro- 
ceedings against  her  husband,  or  that  she 
had  in  fact  any  cause  for  divorce;  (4)  that 
the  ^husband  had  not  other  property  sufficient 
to  secure  any  contingent  claim  for  alimony; 
<5)  that  the  defendant  is  not  the  owner  In  fee 
simple  of  the  premises  in  question;  (6)  that 
the  plaintiff  has  any  tltJe  to  said  property. 
The  court  overruled  the  demurrer  and,  no 
other  plea  or  answer  having  been  filed, 
granted  a  permanent  Injunction  as  prayed 
for. 

It  is,  perhaps,  not  quite  clear  whether  the 
complaint  fairly  charges  the  defendant  with 
knowledge  <yt  the  huisband's  purpose  In  malt- 
ing the  conveyance  to  the  sister  or  to  the  de- 
fendant; or  w4th  any  Intent  to  aid  the  hus- 
band in  carrying  out  that  purpose.  Assum- 
ing, however,  that  it  does  so,  as  the  plaintiff 
claims,  then  the  gist  of  the  complaint  may 
be  stated  thus:  (l)  The  plaintiff  threatened 
to  bring  a  cross  Wll  for  divorce  against  her 
husband,  and  to  attach  the  real  estate  de- 
scribed in  the  complaint  to  secure  her  con- 
tingent claim  for  alimony.  (2)  Tlie  husband 
made  the  conveyance  to  the  defendant  for 
the  purpose  of  defeating  the  threatened  at- 
tachment. (3)  The  defendant  accepted  the 
conveyance  with  knowledge  of  the  husband's 
purpose  in  makirfg  It,  and  w4th  Intent  to  aid 
him  in  carrying  out  that  purpose.  (4)  The 
defendant,  in  collusion  with  the  hus-band,  Is 
prosecuting  the  summary  process  proceed- 
ings to  obtain  possession  of  the  premises 
conveyed  to  him. 

The  Important  question  In  the  case  Is 
whether  the  complaint  shows  that  any  legal 
right  of  the  plaintiff  was  injuriously  affected 
by  the  conveyance  in  question;  for,  since  It 
is  not  alleged  that  It  was  made  to  avoid  or 
prejudice  the  rights  of  persons  other  than 
the  plaintiff,  it  must  follow  that  it  was  a 
valid  conveyance  as  to  her,  unless  the  com- 
plaint shows  that  It  was  made  to  avoid  some 
debt  or  duty  which  the  husband  owed  to  her, 
and  with  respect  to  which  she  was  within 
the  protection  of  our  rules  of  common  or 
statute  law  against  fraudulent  conveyances. 
Under  the  allegations  of  this  complaint  the 
husband  had  a  perfect  right,  as  owner,  to 
make  a  gift  of  the  property  to  his  brother  or 
to  any  one  else,  if  in  so  doing  no  legal  right 
of  bis  wife  was  Injuriously  affected  In  any 
way.  In  the  plaintiff's  brief  It  Is  claimed 
that  the  complaint  fairly  shows  that  two 
such  rights  of  the  wife  were  thus  affected 
by  the  conveyance  in  question,  namely;  (1) 
Her  right  of  support  from  her  husband;  &) 
her  right  to  attach  the  land  in  a  proceeding 
for  divorce  and  alimony. 

In  regard  to  the  first  claim,  two  questions 
arise:  (1)  Whether  the  duty  to  support, 
which  Is  a  continuing  one,  is  a  debt  or  duty 
within  the  protection  of  our  statute  (Gten. 
St.  i  2528)«  or  our  rules  of  common  law, 


against  fraudulent  conveyances;  (2)  whether 
the  complaint  alleges  that  the  conveyance  in 
question  was  made  with  Intent  to  avoid  this 
duty.  With  reference  to  the  first  question, 
we  are  not  aware  of  any  case  anywhere 
which  holds  that  a  duty  of  this  kind  Is  with- 
in the  protection  of  any  statute,  or  of  the 
rules  of  the  common  law  against  fraudulent 
conveyances.  The  duty  protected  by  such 
rules  or  statutes  is  generally  some  particular 
specific  duty  to  pay  money  or  money's  worth, 
and  not  a  general  continuing  duty,  like  this 
of  support,  to  pursue  a  certain  course  of  con- 
duct. But  it  is  not  necessary  to  decide  this 
question  In  this  case,  because  we  are  of  (q>In- 
lon  that  the  complaint  fails  to  allege  that 
the  conveyance  was  made  with  intent  to 
avoid  this  duty  to  support.  It  is  nowhere 
alleged  specifically  that  the  conveyance  was 
made  with  any  such  Intent,  and  the  allega- 
tions in  the  sixth  and  eleventh  paragraphs, 
that  It  was  made  "for  the  purpose  of  depriv- 
ing the  plaintiff  of  her  rights  as  his  wife," 
and  "from  obtaining  her  rights  in  the  prem- 
ises," have  reference,  we  think,  to  the  right 
to  attach,  and  not  to  the  right  of  support. 
It  Is  not  alleged  that  the  husband  failed, 
neglected,  or  refused  to  furnish  suitable  and 
proper  support;  nor  that  the  conveyance  less- 
ened or  diminished  In  any  way  his  present 
or  future  ability  or  capacity  to  furnish  such 
support;  and,  for  aught  that  appears,  be  has 
hitherto  furnished  such  support,  and  Is  abun- 
dantly able  to  continue  to  do  so.  The  first 
claim,  then,  may  be  laid  out  of  the  case. 

The  gist  of  the  entire  complaint  is  contain- 
ed in  the  second  claim, — that  the  conveyance 
was  made  to  defeat  the  threatened  attach- 
ment under  the  circumstances  alleged,  and 
was,  therefore,  void  as  against  the  plalntiCT, 
under  the  statute  aforesaid. 

Upon  the  facts  alleged,  the  plaintiff's  claim 
is  that  she  stands,  with  reference  to  this 
conveyance,  in  the  position  of  a  creditor  of 
her  husband.  This  claim  is  not  tenable.  She 
docs  not  allege  that  her  husband  owed  her 
any  debt,  nor  any  duty  to  pay  her  money 
or  money's  worth.  She  does  not  allege  that 
she  had  any  cause  for  divorce,  nor  any  claim 
against  him  for  alimony,  at  the  time  ttils 
conveyance  was  made,  nor  since,  nor  now. 
She  does  not  allege  that  she  ever  brought 
proceedings  for  divorce  or  alimony  against 
her  husband  in  which  she  attached  this  prop- 
erty, nor  that  she  was  hindered  or  prevented 
by  this  conveyance  from  so  doing,  nor  that 
she  ever  attempted  or  Intended  to  attach  this 
property.  The  only  allegation  is  that  she 
threatened  to  bring  such  a  cross  bill  and 
make  such  attachment.  For  aught  that  ai>- 
pears  In  the  complaint,  she  had  no  cause  for 
divorce,  and  no  shadow  of  right  to  alimony, 
at  the  time  of  this  conveyance,  and  has  none 
now.  If  she  had  in  fact  no  kind  of  pecuniary 
right  or  claim  against  her  husband,  and  nev- 
er had,  then  he  was  under  no  duty  to  retain 
his  property  to  await  her  attachment;  but 
the  complaint  does  not  show  that  she  had 
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any  ench  right  or  claim,  and  that,  for  the 
purposes  of  this  case,  is  the  same  as  if  she 
had  none.  If  this  be  so,  then  the  husband 
had  a  perfect  right  to  make  the  conveyance 
in  question,  and  it  was  not  a  fraudulent  con- 
veyance as  to  the  plalnflff,  no  matter  with 
what  Intent  or  purpose,  on  the  part  of  bns- 
band  and  brother.  It  was  made.  Patten  t. 
Smith,  4  Conn.  450,  4S6;  Ketchum  v.  Allen, 
46  Conn.  414.  The  plaintiff  Ukens  her  case 
to  such  cases  as  LIvermore  v.  Boutelle,  11 
Gray,  217,  Chase  v.  Chase,  105  Mass.  385, 
and  others  of  a  similar  character;  but  her 
ease,  as  she  alleges  It,  dlfTers  widely  from 
the  two  cases  above  cited,  and,  so  far  as  we 
have  observed,  from  all  the  cases  cited  on 
the  plalntlfTs  brief.  In  Uvermore  v.  Bou- 
telle, the  wife,  having  obtained  a  divorce  a 
vinculo  and  a  decree  for  alimony,  took  out 
execution  for  the  alimony,  and  levied  the  ex- 
ecution upon  land  which  her  husband  had 
conveyed  to  prevent  her  from  collecting  ali- 
mony; and  in  an  action  to  recover  posses- 
sion of  the  land  levied  upon,  it  was  held  that 
she  became  a  creditor— a  subsequent  credit- 
or—when she  obtained  her  decree  for  alimo- 
ny, and  that  "a  conveyance,  fraudulent  un- 
der St.  13  Bliz.  c.  5,  is  void  and  of  no  effect 
against  subsequent  as  well  as  against  exist- 
ing creditors."  In  Chase  v.  Chase  the  plain- 
tiff had  obtained  a  divorce  a  mensa  et  thoro, 
and  a  decree  for  alimony.  She  had  the  exe- 
cution for  the  alimony  levied  upon  land 
which  her  husband  had  conveyed  to  defeat 
Iier  recovery  of  alimony;  and  in  the  action  to 
recover  possession  of  the  land  levied  upon  it 
was  held  that  she  became  a  creditor  of  her 
husband  when  she  obtained  her  decree  for 
alimony,  although  the  divorce  was  not  a  vin- 
culo. We  know  of  no  ease  where  the  facts 
were  at  all  like  those  alleged  here,  in  which 
It  was  held  that  the  wife  was  within  the 
protection  of  the  statute,  or  the  rules  of 
common  law  against  fraudulent  convey- 
ances. Besides,  it  should  be  noted  that  the 
plalntlfF  is  not  here  seeking  to  appropriate 
the  property  In  any  manner  in  satisfaction 
of  any  claim  of  hers  against  her  husband; 
and  as  a  creditor  merely,  not  seeking  to  ap- 
propriate. In  a  lawful  way,  that  property  to 
the  payment  of  her  debt,  she  had  no  right  to 
the  Injunction.  Owen  v.  Dixon,  17  Conn. 
492,  498;  Blrdsey  v.  Insurance  Co.,  26  Conn. 
165,  171.  Under  the  allegations  of  this  com- 
plaint, then,  the  conveyance  In  question  was 
good  as  against  the  plaintiff;  and  as  be- 
tween the  parties  themselves  it  "stands  on 
the  same  ground  as  if  a  full  and  adequate 
consideration  had  been  paid."  Chapin  v. 
Pease,  10  Conn.  60,  73;  Owen  v.  Dixon,  su- 
pra; Ybarra  v.  Lorenzana,  53  Cal.  197,  199. 
This  being  so,  the  defendant  has  the  right 
to  obtain  irassesslon  of  the  property  thus 
conveyed  to  him  by  any  lawful  means,  irre- 
specttve  of  his  motives  for  so  doing,  and 
without  regard  to  the  plaintiff.  There  is  er- 
ror in  the  Judgment  complained  of,  and  It  is 
reversed.    The  other  Judges  concurred. 


In  re  STRONG'S  APPBAIi. 
(Supreme  Court  of  Errors  of  Connecticut    Feb. 

23,  1897.) 

Bequest— Chakitablf.  Use— Desiosatiox  or  Bbh- 

EPiciAKiBg — Selection. 

1.  A  bequest  in  trust,  the  income  to  he  applied 
to  the  relief  of  the  worthy  poor  of  a  town,  is 
not  invalidated  by  the  fact  that  it  adds  nothing 
to  vixtLt  the  poor  are  entitled  to  receive  from 
the  town,  ana.  In  effect,  becomes  a  perpetual 
fund  tor  the  temporary  relief  only  of  the  taxpay- 
ing  class. 

2.  A  bequest  in  trust  for  "the  worthy  poor 
people  of  said  town  of  P.,  as  may  be  in  needy 
and  necessitous  circumstances,  and  in  any  mis- 
fortune; always,  however,  excluding  from  as- 
sistance or  aid  the  criminal  class,  or  the  habitu- 
ally intemperate,  indolent,  and  lazy,"  sufficient- 
ly designates  the  class  to  be  benefited. 

S.  A  bequest  In  trust  for  the  worthy  poor  of 
the  town,  which  directs  that  the  net  income  of 
the  fund  is  to  be  paid  over  to  certain  persons 
definitely  pointed  out,  who  shall  make  appropri- 
ations to  rendtr  "such  assistance  in  providmg 
food  and  clothing  as  in  their  best  judgment  and 
discretion  •  •  •  they  may  determine,"  au- 
thorizes the  distributers  of  the  fund  to  select 
such  beneficiaries  as  their  discretion  may  sug- 
gest. 

Case  reserved  from  superior  court,  Hart- 
ford county;  G.  W.  Wheeler,  Judge. 

Appeal  by  Frank  M.  Strong  from  an  order 
and  decree  of  the  court  of  probate  in  the  mat- 
ter of  an  executor's  account.  Reserved  from 
the  superior  court  Judgment  of  affirmance 
advised. 

Frank  L.  Hnngerford  and  John  H.  Kirk- 
ham,  for  appellant.  George  G.  Sill  and  Mar- 
cus H.  Holcomb,  for  appellee. 


FKNN,  J.  The  thirteenth  clause  or  item 
of  the  will  of  the  late  Theodore  P.  Strong,  of 
PlainvlUe,  in  this  state,  disposing,  as  it  ap- 
pears, of  about  $75,000,  is  as  follows:  "All 
the  rest,  residue,  and  remainder  of  all  my 
estate  of  every  kind  and  description,  and 
wheresoever  situated,  I  give,  devise,  and  be- 
queath unto  the  Security  Company,  a  corpo- 
ration under  the  laws  of  Connecticut,  and  lo- 
cated and  doing  business  in  Hartford,  Conn., 
in  trust,  however,  and  for  the  following  uses 
and  purposes,  viz.:  To  hold,  manage.  Invest, 
and  reinvest  the  principal  thereof,  and  collect 
and  receive  the  interest  and  income  thereof, 
and  to  pay  over  the  net  Income  of  said  trust 
fund  to  the  pastors  for  the  time  being  of 
the  Congregational,  Methodist,  and  Baptist 
churches  located  in  said  town  of  PlainvlUe, 
and  to  two  men  to  be  annually  appointed  for 
that  purpose  by  the  selectmen  of  said  town 
of  PlainvlUe,  and  selected  by  them  from  the 
principal  and  opposing  political  parties  of 
said  town,  whose  duty  it  shall  be  to  receive 
said  interest  and  Income  of  said  fund  semi- 
annually, and  to  use  and  appropriate  so  much 
thereof  as  may  be  necessary  to  keep  and 
maintain  in  good  and  complete  order  and  re- 
pair my  monument  and  the  grounds  about  the 
same;  and  the  remainder  of  said  Income  to 
pay  out  and  appropriate  from  time  to  time 
for  the  benefit  of  the  worthy  poor  people  of 
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said  town  of  PlainvlUe  as  may  be  in  needy 
and  necessitous  circumstances,  and  In  any 
misfortune;  always,  however,  excluding  from 
asslgtance  or  aid  the  criminal  class,  or  the 
habitually  intemperate,  indolent,  and  lazy; 
but  to  all  the  worthy  pdor  people  of  said  town 
to  render  aid  and  such  assistance  in  provid- 
ing food  and  clothing,  as  in  their  best  Judg- 
ment and  discretion  said  committee  and  trus- 
tees, pastoi-s,  and  appointees  of  said  s^ect- 
moa,  th^  may  determine.  It  sliall  be  the 
duty  of  said  committees,  trustees,  or  those 
who  »hall  receive  and  disburse  said  Income 
of  said  trust  fund,  to  render  annually  to  the 
Judge  of  probate  in  whose  district  the  said 
town  of  PlainvlUe  may  be  an  account  of  the 
receipts  and  disbursements  of  the  Income 
from  said  fund.  In  the  event  that  said  select- 
men of  said  town  shall  for  any  reason  fail  or 
neglect  or  refuse  to  appoint  two  men,  resi- 
dents ot  said  town,  to  serve  as  aforesaid  on 
said  committee^  the  Judge  of  probate  for  the 
district  of  Farmlngton  shall  appoint  two 
men,  residents  of  the  town  of  PlainvlUe,  se- 
lected from  the  two  principal  and  opposing 
political  parties  of  said  town,  to  act  with  the 
pastors  of  said  churches;  and,  in  the  event 
that  said  pastors  shall  refuse  to  serve,  and  if 
for  any  reason  said  committee  cannot  be 
formed,  it  shall  be  the  duty  of  said  Security 
Company  to  carry  out  the  provisions  of  this 
trust  In  the  best  way  and  method  they  can 
in  order  to  execute  my  intentions  as  herein- 
before expressed."  It  is  the  claim  of  the 
appellant  that  the  trust  attempted  to  be  creat- 
ed by  the  above  langruage,  except  so  far  as  re- 
lates to  the  monument  and  grounds  referred 
to  therein.  Is  null  and  void.  The  correctness 
of  this  claim  is  the  question  presented  to  us 
by  the  reservation.  The  grounds  advanced 
In  behalf  of  the  appellant's  contention  are: 
First,  that  tlte  attempted  trust  is  not  for  a 
charitable  use,  and  is,  therefore,  contrary  to 
the  statute  against  perpetuities,  wtilch  was 
in  force  at  the  time  of  the  death  of  the  testa- 
tor; second,  tliat  it  is  void  for  lack  of  cer- 
tainty In  the  beneflclaries. 

In  support  of  the  claim  that  the  use  is  not 
charitable,  it  is  urged  that  the  bequest  adds 
nothing  to  what  the  poor  are  entitled  to  re- 
ceive from  the  town,  and  which  the  town  of 
PlainvlUe  is  bound  by  law  to  supply  to  Its 
poor;  that  it  is  thus  merely  the  creation  of 
"a  perpetual  fund  for  the  temporary  reUef 
only  of  the  taxpaying  class."  But,  if  ttiis  be 
conceded,  the  conclusion  that  such  a  gift  is 
not  charitable  Is  unsupported  by  any  author- 
ity in  this  state  or  elsewhere.  The  decisions 
are  to  the  contrary.  So  are  the  best  and 
most  thoroughly  recognized  definitions,  such 
as  that  in  Perin  v.  Carey,  24  How.  465,  506: 
"A  gift  to  a  general  public  use,  which  extends 
to  the  rich  as  well  as  the  poor;"  or  in  Jackson 
V.  PhUUps,  14  AUen,  530,  556,  which  Includes 
what  is  given  for  the  p\irpose  of  in  any  wise 
"lessening  the  burdens  of  government."  See, 
also,  Hamden  v.  Rice,  24  Conn.  350.  "The 
felief  of  the  poor"  is  expressly  named  as  a 


charitable  use  in  onr  statvte.  Gen.  St.  i 
2951.  But  it  is  true,  as  was  said  In  Attorney 
General  v.  WilUnaoa,  1  Beav.  370,  373:  "Ton 
can  in  no  way  benefit  the  poor  without  at  the- 
same  time  •  •  •  reUevlng  the  rich,  either 
as  to  iheix  legal  ditty  or  their  macal  obUga- 
tions."  Such  r^ief  would  seem  pretty  direct. 
In  many  cases  which  might  be  cited  in  oar 
Jurisdiction,  where  charities  have  l>een  sus- 
tained; as,  for  example,  Hamden  v.  Rice, 
supra;  Proprietors  v.  Poet,  31  Conn.  240; 
Birchard  y.  Scott,  38  Conn.  68,  68;  Beardsl^ 
V.  Selectmen,  53  Conn.  489,  3  AtL  567;  Camp 
T.  Crodier,  54  Conn.  21,  6  AtL  6M.  What  Is 
said  in  Dalley  v.  City  of  New  Haven,  60- 
Conn.  S14,  22  AtL  MB,  Is  most  instructive^ 
also,  upon  this  subject 

But  the  appellant  further  insists  that  the 
trust  attempted  to  be  created  is  void  for  lack 
of  certainty  In  the  beneflclaries.  We  cannot 
assent  to  this  claim.  Adopting  the  language 
quoted  by  the  aM)^ant  fr«»n  Adye  v.  Smith,. 
44  Conn.  60,  70,  that  to  constitute  a  vaUd 
charitable  trust  our  law  "req\iires  certainty 
in  the  persons  to  be  benefited,  or  at  least  a 
certain  and  definite  dass  of  persons,  with  atn 
ascertained  mode  of  selecting  them,"  we- 
think  such  a  class  of  persons  and  such  a 
mode  of  selection  is  sufficiently  pointed  oat. 
First,  as  to  the  class:  It  is  "the  wortliy  poor 
people  of  said  town  of  PlainvlUe,  as  may 
be  in  needy  and  necessitous  drcumstances, 
and  in  any  misfortune;  always,  however,  ex- 
cluding from  assistance  or  aid  the  criminal 
class,  or  the  habitually  intemperate,  indolent, 
and  lazy;  but  to  aU  the  worthy  poor  people  of 
said  town."  There  can  be  no  doubt  but  what 
the  language  quoted  is  quite  as  definite  in  its 
creation  and  description  of  a  class  as  Is  the 
language  used  by  testators  in  several  other 
instances  where  trust  provisions  have  been 
brought  before  this  court  and  sustained,  and 
the  considerations  stated  In  such  cases  may  \» 
referred  to  and  adc^ted  as  appUcable,  but  do 
not  require  to  be  repeated  here.  Treat's  Ap- 
peal, 30  Conn.  113;  Beardsley  v.  Selectmen, 
supra;  Camp  v.  Crocker,  supra.  See^  also, 
Colt  V.  Comstock,  61  Conn.  352. 

Finally,  as  to  the  mode  of  selection,  that 
also  appears  plain  and  specific.  The  net  in- 
come of  the  trust  fund  is  to  be  paid  over  to- 
certain  persons  definitely  pointed  out,  wbo- 
are  from  said  funds  to  pay  out  and  appropri- 
ate, from  time  to  time,  for  tlie  benefit  of  said 
"worthy  poor  people,"  in  order  to  "render  aid 
and  such  assistance  in  providing  food  and 
clothing  as  in  their  best  Judgment  and  discre- 
tion •  •  •  they  may  determine."  The  ap- 
peUant's  claim  here  is  tliat  the  trustees  of  the 
Income  are  given  no  power  or  discretion  as  to 
selection,  but  only  as  to  the  amount  of  aid 
they  can  disburse.  A  construction  of  the- 
language  used,  so  strict  and  narrow  as  this, 
would  be  alike  contrary  to  ijH-ineiple  and  to  tha- 
decislons  in  our  own  state.  The  same  claim,  up- 
on very  similar  grounds,  was  made  and  dispos- 
ed of  in  Woodruff  V.  Marsh,  63  Conn.  125, 128. 
26  Atl.  S46.    We  there  held,  referring  to  cer- 
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tain  aoUiority  oonf erred  xtpon  tmsteea  to 
maintain  and  sapport  a  home,  that  such  tras- 
tees  were  thereby  Invested  with  ample  pow- 
«r8  to  select  for  its  inmates  from  time  to  time 
wich  individuals  of  the  clasB  created  as  they 
might  think  proper,  and  we  then  added: 
"Ttiis  power  to  admit  includes  power  to  «e- 
dnde,  and  to  remove  after  admission.  All 
Boch  ajrta  are  naturally  incident."  Surely, 
the  provisions  of  the  testator  will  (to  quote 
again  from  Woodruff  v.  Marsh,  63  Oonn.  136, 
26  AtL  8B0)  "need  only  that  favorable  con- 
struction to  which  all  charitable  trusts  are 
entitled  in  a  court  of  equity,  to  ascertain  thdr 
meaning  and  establish  their  validity."  Such 
construction  has  been  too  often  given  by  this 
court  In  such  cases  to  admit  of  further  doubt 
as  to  the  settled  policy  and  doctrines  of  our 
jurisprudence  in  dealing  with  public  and 
charitable  trusts.  Birchard  v.  Scott,  supra; 
Colt  V.  Comstock,  supra;  Tappan's  Appeal,  52 
Conn.  412;  S<*ool  v.  Whitney,  54  Conn.  342,  8 
Atl.  141;  Goodrich's  Appeal,  57  Conn.  275,  18 
AH.  49;  Bronson  v.  Strouse,  57  Conn.  147,  17 
AtL  9Si&;  New  Haven  Toung  Men's  Inst  v. 
City  ot  New  Haven,  60  Oonn.  S2,  40,  22  AU. 
417;  Oonklln  v.  Davis,  63  Oonn.  377,  »  Atl. 
S37;  Hayden  v.  Connecticut  Hospital,  64  Coon. 
320,  884,  30  Atl.  50.  The  superior  court  is 
advised  that  paragraph  13  Is  valid,  and  that 
the  decree  of  the  court  at  probate  appealed 
from  sboold  be  affirmed.  The  other  Judges 
omcnrred. 


TOWN  QW  NEJW  HAVEN  t.  OITX  OF 
BKIDGBPOET. 
(Sopreme  Ooort  of  Errors  of  Oonnecticnt.     Feb. 
28,  1807.) 
Paufibb  ■  Wmo  akb  Inhabitamts. 
A  minor  comlBg  fr«un  another  state  to  a 
Connecticut    town,    and    remaining;    there   nine 
monthSjia  an  "Inhabitant"  thereof,  within  Gen. 
St  {  3288,  presctibing  the  conditions  on  which 
an  "inhabitant  of  any  town"  removing  to  an- 
other town    shall     arquire   a   legal   settlement 
therein. 

Reserved  from  court  of  common  pleas,  New 
Haven  county. 

Action  by  the  town  of  New  Haven  against 
the  city  of  Bridgeport  Heard  on  agreed 
statement  of  facts  reserved.  Judgment  for 
plaintiff  advised. 

The  statement  of  facts  agreed  upon  by  tlie 
parties  1«  aa  follows:  "One  John  L.  Chapman, 
a  person  over  the  age  of  fourteen  years,  came 
from  the  state  of  Massachusetts  to  North 
Canaan,  Oonn.,  about  July  1,  1890,  where  he 
remained  nine  months.  He  then  moved  to 
Bridgeport,  which  was  about  April  1,  1801. 
He  was  admitted  as  a  voter  in  the  dty  of 
Bridgeport  October  27,  1892.  He  remained  In 
Bridgeport  until  Septemter  11, 1896,  when  be 
and  his  family  left  Bridgeport,  and  moved  to 
New  Ebveo.  On  November  IS,  1896,  he  re- 
sided in  New  Haven,  and  was  poor  and  unaMe 
to  support  himself,  and  in  immediate  need  of 
sntvoct.     On  said  day,  and  until  the  5th  day 


of  December  nest  fonowlng,  the  selectmen  of 
New  Haven  furnished  him  with  necessary  sup- 
port at  an  expense  of  $20,  and  further  laid 
out  and  expended  for  his  necessary  aappatt 

and  maintenance  on  said day  of  Deeon- 

ber,  1895,  the  sum  of  |27.60.    On  Qm 


day  of  December,  1805,  the  selectmea  of  New 
Haven  gave  due  notice  ta  writing  to  the  board 
of  public  charities  of  the  city  of  Bridgeport  of 
the  condition  of  the  said  Chapman,  and  that 
he  was  chargeable  in  New  Haven.  On  the 
day  of  December,  1895,  and  on  subse- 
quent dates,  the  selectmen  of  New  Haven  pre- 
sented to  the  board  of  public  ehariUes  of  Bald 
city  of  Bridgeport  a  bill  of  said  expense,  and 
demanded  payment  thereof.  Said  expense 
has  never  been  repaid  to  the  plaintiff." 

Jacob  P.  Goodhart  and  Robert  C.  Stoddard, 
for  plaintiff.  3.  D.  Toomey,  Jr.,  for  defend- 
ant 

ANDREWS,  C.  J.  If  Chapman  was  an  in- 
habitant of  North  Canaan  before  he  removed 
to  Bridgeport  then  the  plaintiff  is  entitled  to 
recover  the  amount  expended;  otherwise^  not. 
He  had  resided  long  enough  in  Bridgeport  to 
gain  a  settlement  there.  If  he  had  tho  lagal 
capacity  to  acquire  one;  and  this  dependa  on 
the  answer  to  be  given  to  the  question  above 
stated,  was  he  an  hihabitant  of  North  Oanaan? 
In  its  gennal  and  popular  sense,  the  word 
"inhabitant"  "is  the  same  as  "resldrait'  or  one 
who  lives  in  a  place.  An  Inhabitant  necessa- 
rily implies  an  inhabitation,  an  abode,  a  place 
of  dwelling."  Hartford  Fire  Ins.  Co.  t.  Town 
of  Hartford,  3  Conn.  15,  24^  The  words  of  a 
statute  are  to  be  read  in  their  ordinary  and 
popular  sense,  unless  there  Is  something  in 
the  context  to  show  that  tfa^  are  used  In  a 
different  sense.  Hallenbeck  ▼.  Oete,  63  Oonn. 
885,  28  AtL  519.  This,  then,  is  the  sense  In 
which  the  word  "inhabitant"  in  section  32S3 
of  the  General  Statutes,  Is  to  be  read.  It  Is 
stated  In  the  defendant's  brief  that  Chapman 
came  to  North  Canaan  as  an  inhabitant  of 
Massachusetts.  He  was  therefore  not  an 
alien.  He  was,  while  in  North  Canaan,  a 
resident  citizen.  As  such,  he  was  an  Inhabit- 
ant there.  It  was  so  held  in  New  Hartford  v. 
Town  of  Canaan,  54  Conn.  39,  5  Atl.  360,  and 
In  Town  of  Canton  v.  Town  of  Simsbury,  64 
Oonn.  86,  6  Atl.  183.  The  court  of  common 
pleas  Is  advised  to  render  judgment  for  the 
plaintiff.    The  other  judges  concurred. 


VILIiAGE    OF    OHESTEB    v.    LEONARD 
et  al. 

(Supreme  Court  of  Errors  of  Oonnecticat    Jan. 
14,  1807.) 

APPBII^ — RbVIBW — HAKHI.S8S  BsaOB  —  HcXJOIPAL 

Corporations — QprioiBS  ca  Facto— Cokstroo- 

TION  CONTKAOTB — KsTIHATRS  —  BoiTD — EbIOPPRL 

— FLBADiira— SuasTiEs — Kblbass. 

1.  Error  in  snstaining  a  demarrei  to  a  com- 
plaint for  want  of  certain  amendments  ia  harm- 
less where  the  defense  made  out  «n  the  trial 
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would  hare  been  a  bar  to  a  lecoTeiT  under  ttie 
complaint  as  it  was  originally. 

2.  Where  a  de  facto  municipal  board,  acting 
in  behftU  of  the  municipality,  entered  into  a 
contract  which  it  might  have  made  if  de  jure, 
it  might  afterwards,  on  performing  acta  which 
rendered  it  de  jure,  ratify  the  contract  so  as  to 
bind  the  parties  thereto. 

3.  Where  a  contractor's  bond  recited  that  the 
principal  had  entered  into  the  contract  with  the 
obligee  throngh  its  board  of  commissioners,  the 
sureties  were  estopped,  in  an  action  on  the  bond, 
to  deny  the  authority  of  the  board  to  represent 
the  obligee,  both  as  to  the  contract  and  as  to 
what  was  done  in  execution  of  it. 

4.  Such  estoppel  was  sufficiently  pleaded  where 
the  bond  was  made  an  exhibit  of  the  complaint. 

5.  A  bond  haying  been  given  for  the  per- 
formance of  a  contract  with  a  village  board  of 
commissioners,  it  did  not  eifect  the  liability  of 
the  sureties  that  the  board  never  formally  ac- 
cepted the  bond,  where  the  board  took  the  bond 
into  their  possession  to  "hold  subject  to  turtiier 
action,"  and  afterwards  sued  thereon. 

6.  A  contract  for  the  construction  of  village 
waterworks  provided  that  "the  quantities  of  the 
work  to  be  done,"  as  specified,  were  approximate 
only,  and  could  be  increased  or  dinunished  by 
the  village  board,  and  that  the  village  en^neer 
could  majse  such  changes  in  the  "forms,  dimen- 
sions, and  aHgnment  of  the  work"  as  might,  in 
liis  opinion  and  that  of  the  board,  be  necessary 
for  its  proper  fulfillment.  BM,  that  sureties  on 
the  contractor's  bond  were  not  rdeased  by  the 
making  of  material  changes  in  the  line,  site, 
level,  or  dimensions  of  the  water  pipes. 

7.  In  the  absence  of  a  stipulation  giving  the 
suietieB  a  right  to  participate  in  determining 
whether  such  changes  should  be  made,  they  were 
not  entitled  to  notice  of  the  dianges. 

8.  Where  such  contract  proivided  for  monthly 
payments  during  the  progress  of  the  work  of 
86  per  cent,  of  the  amount  due  for  the  preceding 
month,  as  might  be  estimated  approximately  by 
the  village  engineer,  the  sureties  were  released 
by  payment  without  their  consent  of  amounts 
largely  in  excess  of  Ae  specified  percentage,  and 
without  estimates  having  been  made. 

9.  After  partly  finishing  the  work,  the  con- 
tractor notified  the  board  that  he  must  abandon 
the  contract,  and  by  a^eement  with  the  board 
he  made  its  treasurer  his  agent  to  receive  money 
to  become  due  under  the  contract,  and  thei«- 
from  to  pay  his  employes  and  material  men. 
HM,  such  agreement  naving  been  made  without 
the  sureties'  consent,  they  were  released. 

10.  A  waiver  by  the  board  of  a  condition  of  the 
contract^  that  the  contractor  should  give  bond 
for  keeping  the  works  in  repair  for  a  year  after 
their  acceptance  released  the  sureties  on  the 
bond  given  at  the  execution  of  the  contract  for 
its  faithful  performance. 

11.  A  breach  of  a  provision  of  the  contract  by 
the  village  board  that  it  should  not  pay  out  of 
funds  due  the  contractor  claims  for  wages  or 
other  account  arising  against  him  in  execution 
of  the  contract,  except  on  the  written  approval 
of  the  village  engineer,  also  released  the  sure- 
ties. 

12.  The  fact  that  material  variations  in  a  con- 
struction contract,  made  witliout  the  consent  of 
the  sureties  on  the  contractor's  bond,  might 
operate  for  the  benefit  of  the  sureties,  does  not 
preclude  them  from  release. 

13.  Accompanying  conditions  in  a  contract  for 
the  construction  of  village  waterworks,  as  to 
responsibility  of  the  contractor  for  the  character 
of  the  work,  and  the  continuance  of  such  respon- 
sibiU^  until  he  should  be  released  by  formarac- 
tion  of  the  village  board,  was  a  provision  that 
any  cash  payments  made  before  completion  of 
the  work  should  In  no  way  affect  the  conditions 
of  the  contract.  Eeld,  that  such  provision  did 
not,  as  against  sureties  on  the  contractor's  bond, 
justify  a  material  variation  in  the  mode  of  pay- 
ing the  contractor,  or  in  the  manner  in  which 
moneys,  when  paid,  were  to  be  disbursed. 


14.  The  fact  that  Tarladons  in  the  contract 
were  made  of  public  record,  and  might  have  been 
seen  by  the  sureties,  did  not  prevent  them 
from  being  released  by  the  variations. 

15.  Where  a  construction  contract  called  for 
payments  on  approximate  estimates  by  an  en- 
gineer, a  letter  of  the  engineer,  in  which,  after 
stating  that  the  contractor  had  requested  an 
estimate,  and  was  apparently  entitled  to  one. 
he  recommended  payment  of  a  certain  sum,  aa 
in  his  opinion  the  work  performed  was  certainly 
worth  that  amount,  was  not  a  sufficient  esti- 
mate. 

16.  It  could  not  be  first  objected  on  appeal 
from  a  judgment  for  defendants  in  an  action  on 
a  bond  that  judgment  should  have  been  rendered 
against  the  principal,  even  if  it  should  have  gone 
in  favor  of  the  sureties. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; George  W.  Wheeler,  Judge. 

Action  by  village  of  Chester,  In  the  state 
of  New  York,  against  Francis  Leonard  and 
another,  on  a  bond  given  the  village  for  the 
faithful  performance  of  a  contract  by  Leon- 
ard for  the  constmctlon  of  waterworks. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals.    Affirmed. 

Joseph  A.  Gray,  for  appellant  J.  Belden 
Hurlbntt  and  H.  Wbltmore  Orecory,  for  ap- 
pellees. 

BALDWIN,  J.  Tme  complaint  was  ad- 
judged insufficient  on  demurrer,  for  want  of 
certain  amendments,  whereupon  the  plaintiff 
voluntarily  amended  it  by  inserting  them. 
There  is  authority  for  the  position  that  this 
waived  any  exceptions  that  conld  otherwise 
have  been  taken  to  the  ruling  on  the  demnr- 
rer,  and  that  if  the  plalntifT,  In  any  sncb 
case.  Is  unwilling  to  assume  the  burden  of 
proving  what  the  amendment  would  Intro- 
dtice  Into  the  complaint,  he  should  stand  by 
his  original  pleading,  and  seek  a  remedy  by 
appealing  from  the  final  Judgment  which 
would  then  be  rendered  on  the  Issnes  of  law. 
U.  S.  V.  Boyd,  6  How.  29,  51;  Blmbaum  v. 
Crownlnshleld,  137  Mass.  177;  1  Enc.  PL  & 
Prac.  p.  624;  a  Enc.  PI.  &  Prac.  p.  350; 
Brown  v.  Railroad  Co.,  18  N.  Y.  485.  It  is, 
however,  unnecessary  to  express  an  opinion 
upon  this  point  in  the  present  case,  as  the 
defense  which  was  made  out  upon  the  trial 
would  have  been  equally  a  bar  to  the  plain- 
tiff's recovery  under  the  original  allegation!! 
in  the  complaint.  Had  the  demurrer  been 
overmled,  as  the  plaintiff  now  claims  that 
it  should  have  been,  the  defendants  would 
have  had  the  right  to  plead  over.  Gen.  St.  $ 
1014.  We  think  it  fair  to  assume  that  they 
would  have  availed  themselves  of  this  privi- 
lege. Instead  of  allowing  final  Judgment  to 
go  against  them  on  the  pleadings  as  they 
stood,  and  are  therefore  of  opinion  that,  even 
if  there  were  error  In  the  ruling  complained 
of,  the  plaintiff  was  not  injuriously  affected 
by  it,  since,  if  it  had  not  changed  its  plead- 
ing, the  defendants  would  have  changed 
theirs,  and  the  same  result  must  In  either 
event  have  been  ultimately  reached. 

The  parties  to  the  construction  contract  or 
October  17,  1^2,  were  the  village  of  Ghester 


Digitized  by  VjOOQIC 


ConiL) 


VILLAGE  OFCHESTEB  v.  LEONABD. 


39» 


and  Francis  LeMiard.  In  b«balf  of  the  vil- 
lage. It  was  executed  by  certain  Individuals 
who  had  no  authority  to  speak  for  it.  They 
were,  however,  de  facto  public  officers.  There 
was  a  law  under  which  they  assumed  to  act, 
and  the  only  defect  In  their  authority  arose 
from  their  omission  to  fl.le  the  necessary 
bonds  and  take  the  prescribed  oath  of  office. 
Tbia  defect  was  remedied  during  the  ansa- 
log  month,  and  they  thereby  became  the  de 
Jure  board  of  water  commissioners  of  the 
village.  The  answer  set  up  their  want  of 
authority  to  execute  the  contract,  and  td 
ihls  it  was  replied  that  the  village  had  "au- 
tborized,  accepted,  and  approved"  their  ac- 
tion In  Its  behalf.  One  for  whom  another 
has  assiuned  to  act  may  accept  and  approve 
what  has  been  done  In  his  behalf,  though  he 
never  authorized  It  The  averments  In  the 
rqtiy  aa  to  acceptance  and  i^proval,  not 
having  been  denied,  were  admitted  to  be 
true.  Practice  Book,  p.  16,  I  4.  They  stated 
a  ratification,  which  was  equivalent  to  a 
prior  authority.  It  may  be  true  that  under 
the  laws  of  Mew  York  the  plaintltr  could  not 
on  October  17, 1892,  have  authorized  the  exe- 
cution of  the  contract  In  Its  behalf  by  a  mere 
de  facto  board  of  water  commissioners.  But 
on  and  after  November  28,  1892,  It  could 
have  authorized  the  execution  of  such  a  con- 
tract by  what  was  then  a  de  jure  board  of 
water  commissioners;  and  such  autb<Hrlty 
would  properly  proceed  from  that  board  It- 
aelf,  which  for  that  purpose  was.  In  effect, 
the  village.  The  ratification  pleaded  would 
therefore  be  sufficient.  If  It  was  an  accept- 
ance and  approval  by  the  board  of  water 
commissioners,  when  duly  organized,  of  what 
they  had  assumed  to  do  before  they  were 
duly  organized.  That  such  was  the  legal  ef- 
fect of  their  course  of  action,  as  set  out  In 
the  finding  of  the  superior  court.  Is  manifest. 
The  bond  1&  suit,  which  bears  even  date 
with  the  construction  contract,  is  one  of  the 
exhibits  described  In  the  complaint,  and  was 
made  a  part  of  It  by  express  reference.  It 
mns  In  favor  of  the  village,  and  recites  that 
Francis  Leonard  had  entered  into  this  con- 
tract with  It  through  its  board. of  water 
commissioners.  This  estopped  the  defend- 
ants from  denying  the  authority  of  the  board 
to  represent  the  village,  both  as  to  the  con- 
tract, and  as  to  what  was  done  in  execution 
of  It    Insurance  Co.  v.  Ck>lton,  26  Conn.  42, 

The  estoppel  was  sufficiently  pleaded.  The 
bond  was.  In  effect  set  out  In  the  complaint; 
and  It  appeared  upon  Its  face  that  Its  legal 
operation  was  necessarily  such  as  to  pre- 
clnde  the  obligors  from  ccHitesting  either  the 
pn^er  execution  of  the  contract  or  the  right 
of  the  board  to  accept  the  security  which 
they  offered  to  give  the  village  for  its  due 
fnlflllment  The  fact  that  the  board  never 
formally  voted  to  accept  the  bond  Is  Imma- 
terlaL  Tbey  took  it  Into  their  possession  to 
''hold  subject  to  further  action."  That  was  a 
snffident  delivery,  and  this  suit  supplies  the 


want  of  further  action.  The  sureties  on  the 
bond  were  not  entitled  to  express  notice  ot 
the  acceptance  of  their  obligation;  for  It  was- 
absolute  in  terms,  executed  contemporane- 
ously with  the  constructlMi  contract  <uid 
part  of  the  same  transaction.  White  v.  Reed, 
15  Conn.  4S7,  463. 

Tbls  contract  provided  for  monthly  pay- 
ments daring  the  progress  of  the  work  of  8& 
per  cent,  of  the  amount  due  for  the  preced- 
ing month,  as  that  might  he  estimated  ap- 
proximately by  the  village  engineer;  the  bal- 
ance to  be  retained  as  security  for  the  faith- 
ful performance  of  the  contractor's  obliga- ' 
tions  until  the  time  of  the  final  estimate  and 
settlement  Nor  was  It  then  to  be  paid  dver 
until  the  work  had  been  publicly  tested,  and 
accepted  in  writing,  nor  unless,  within  20 
days  from  such  acceptance,  I/eonard  gave  a 
bond  with  sureties  to  keep  the  works  In  re- 
pair, at  his  own  cost  for  one  year.  Pay- 
ments largely  In  excess  of  86  per  cent,  of  the 
contract  prices  for  work  done  were,  however, 
made  both  before  and  after  April  19,  1808, 
and  in  most  cases  without  any  estimate  of 
the  engineer.  On  April  19,  1893,  Francis 
Leonard,  after  stating  to  the  l>oard  of  water 
commissioners  that  he  must  abandon  the 
contract  made,  by  agreement  with  the  board. 
Its  treasurer  his  agent  to  receive  any  moneys 
thereafter  to  become  due  under  the  contract, 
and  therefrom  to  pay  his  employes  and  those 
from  whom  materials  were  purchased.  Aft- 
er this  substantially  all  moneys  due  under 
the  contract  were  paid  out  by  the  treasurer 
of  the  board  In  the  manner  thus  provided. 
The  final  payment  due  to  the  contractor  was 
made  without  requiring  any  bond  for  keep- 
ing the  works  in  repair,  the  giving  of  any 
such  security  being  Waived  by  the  village. 
Material  changes  were  also  made,  by  order 
of  the  engineer,  from  time  to  time,  in  the 
details  of  the  plan  on  which  the  construction 
contract  was  based.  A  line  of  pipes  to  be 
laid  In  a  highway  for  a  distance  of  over 
2,500  feet  was  transferred  to  private  proper- 
ty. Another  line  was  changed  from  one 
street  to  another,  and  considerably  length- 
ened. The  position  of  another  line  was  shift- 
ed for  a  distance  of  over  a  mile,  so  as  to  be 
at  some  points  200  feet  from  that  marked 
on  the  original  plans.  The  dimensions  and 
level  of  some  of  the  pipes  were  also  varied, 
so  as  to  call  for  additional  expense  on  the 
part  of  the  contractor.  None  of  these  changes 
were  necessary  to  the  proper  fulfillment  of 
the  work,  and  none  were  made  known  to  the 
sureties  on  the  bond;  nor  did  they  know  of 
or  authorize  the  variations  adopted  in  the 
manner  of  making  payment  under  the  con- 
tract or  of  disbursing  the  moneys  paid. 

So  far  as  concerns  the  changes  In  the  line, 
site,  level,  or  dimensions  of  water  pipes,  they 
were  all  warranted  by  the  provisions  In  the 
contract  that  "the  quantities  of  the  work  to 
be  done,"  as  specified,  were  approximate 
only,  and  could  be  Increased  or  diminished 
by  the  board  of  water  commissioners,  and 
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that  the  engineer  conid  make  such  changes 
In  the  "forms,  dlmenslonB,  and  alignment 
of  tbe  wmrk"  as  might,  in  his  (pinion  and 
that  of  the  board  of  water  commisslonerti, 
be  necessary  tor  its  proi>er  fulfillment.  It 
was  for  them,  and  not  for  the  conrts,  to  de- 
termine whether  the  changes  ordered  were 
In  fact  necessary.  Sureties  for  the  perform- 
ance of  a  ccmtract  so  framed  must  be  pre- 
sumed to  contemplate  the  making  of  sudi 
changes,  and,  as  the  defendants  did  not  stip- 
ulate for  any  right  to  participate  In  deter- 
mining whether  they  shouid  be  made,  th^?e 
was  no  occasion  to  notify  any  one  but  the 
principal  contractor  of  the  fact  that  they 
had  been  ordered.  It  is  contended  by  the 
defendants  that  "alignment"  means  simply 
an  "adjusting  to  a  line,"  and  that  a  change 
in  alignment  cannot  be  construed  to  cover 
a  change  of  line.  The  word  in  question  car- 
ries a  wider  meaning  than  that  thus  as- 
signed to  it  It  signifies,  not  only  the  act  of 
adjusting  to  a  line,  but  the  state  of  being 
80  adjusted,  and,  in  terms  of  engineering,  is 
nsed  to  denote  the  ground  plan  of  a  road  or 
other  work,  as  distinguished  from  its  profile. 
Webst  Diet. 

But  the  Tarlatlons  in  the  mode  o€  payment 
were  substantial,  and  no  power  to  make 
them  had  been  reserved.  The  sureties  on 
tbe  bond,  as  well  as  the  village,  had  an  in- 
terest in  its  keeping  control  of  the  monthly 
balances  of  IB  per  cent,  of  the  engineer's  es- 
timates untn  the  Job  was  completed;  for 
they  would  constitute  a  fund  to  meet  any 
■claims  for  damages  from  breach  of  contract 
ihat  might  thai  be  made.  They  had  an  in- 
terest, also,  of  another  kind.  In  having  the 
monthly  payments  graded  by  such  monthly 
.estimates.  It  served  to  keep  the  contractor 
up  to  his  work,  while  to  pay  him  without 
Any  «stlmates  might  well  lead  to  mistakes 
and  delay,  if  not  to  his  drawing  money  fast- 
«r  than  he  earned  it.  The  arrangement  by 
which  he  constituted  the  treasurer  of  the 
ItXMjrd  his  financial  agent  was  one  that  could 
Slot  properly  be  made  without  consulting  the 
-sureties.  The  treasurer  was  lees  an  agent 
for  t^e  contractor  than  a  representative  of 
'the  village.  Uls  authority  derived  from 
Leonard  was  given  to  him  because  of  his 
pnUlc  olBce,  and  his  first  duty  continued  to 
be  that  which  he  owed  to  the  plaintifT.  It 
might  call  upon  him  to  act  adversdy  to  the 
Interests  of  his  new  principal  under  the 
contract,  and  at  best  put  him  in  the  position 
«rf  one  serving  two  masters.  The  waiver  of 
the  bond  for  keeping  the  works  in  repair  for 
a  year  after  their  acceptance  withdrew,  al- 
so, a  security  on  which  the  sureties  had  a 
right  to  rely;  for  if  the  Job  were  so  poorly 
done  as  to  require  repairs  within  the  year, 
and  the  village  sbonld  claim  that  this  was 
due  to  a  fallnn  to  observe  the  conditions  of 
the  contract,  they  might  have  been  held  for 
''ite  resulting  damages,  and  in  that  event 
conld  have  claimed  to  be  subrogated  to  the 
benefit  ot  the  second  bond.    By  these  ma- 


terial departures  from  the  contract,  respect- 
ing the  mode  of  determining,  making,  and 
applying  the  payments  for  which  It  stipulat- 
ed, the  sureties  were  released.  Their  obli- 
gations could  not  be  thus  extended  wltbout 
their  consent,  and  the  attempt  to  do  it  de- 
stroyed the  ground  of  their  liability,  by  sub- 
stituting a  new  contract  for  that  to  wtaidi 
their  bond  referred.  Rowan  v.  Manufactur- 
ing Co.,  33  Conn.  1,  28.  When  Francis  Leon- 
ard stated  to  the  board  of  water  commission- 
ers that  he  must  abandon  the  contract,  and 
submitted  to  it  the  proposition  that  he  should 
make  its  treasurer  his  agent,  two  courses 
only  were  open  to  it  for  the  preservation  of 
its  legal  rights.  It  might  reject  the  propo- 
sition, and  look  to  the  sureties;  or  It  might 
accept  It,  provided  their  cMisent  were  asked 
and  obtained.  Neither  of  these  things  was 
done.  Instead,  the  board,  without  consalt- 
ing  the  sureties,  agreed  with  Leonanl  fkax. 
notwithstanding  his  confessed  Inability  to 
carry  throagh  the  Job  on  his  own  credit,  he 
might  proceed  In  Its  execution,  in  ooasldera- 
tion  of  his  maJking  its  treasnrer  his  fi»^n<»i^i 
agent  The  contract  provided  that,  abovid 
Leonard  fall  to  pay  any  wages  or  otber  ac- 
count that  might  become  due  from  Um  in 
its  execution,  the  board  might  pay  tbem  out 
of  any  funds  due  to  him,  but  in  no  caae  w(th- 
ont  the  written  approval  of  tbe  engtaeer. 
After  the  ammgement  of  Aptfl  19th,  the 
wages  of  employes  were  paid  by  ovAa  of 
tbe  board  upon  the  reoommeadation  tf  its 
treasurer,  and  witho«rt  any  oertiOcate  or  es- 
timate from  tbe  engineer.  It  may  be  that 
all  this  worked  no  Injnry  to  the  mireties, 
but  whether  It  did  or  not,  the  result  is  the 
same.  Any  variation  of  tbe  contract  to 
which  they  did  not  assent  was  fatal,  not- 
withstanding it  might  operate  direeOy  for 
ttieir  benefit  Miller  v.  Stewart,  9  Wheat 
680;  Board  v.  BranhAm,  B7  ^d.  179.  This 
defense  was  sul&clently  pleaded  in  the  an- 
swer, and  the  facts  upon  which  it  arose  were 
substantially  admitted  by  Che  rq;>ly.  The 
plaintiff  contends  that  It  is  fuRy  met  by  the 
provision  in  the  contract  that  "any  cash  pay- 
ments made  before  the  completion  eg  tbe 
work  shall  in  no  way  affect  or  alter  the  con- 
ditions of  this  contract."  This  manifestiy 
referred  to  the  accompanying  eonditloiis  as 
to  the  responsibility  of  the  contractor  to  the 
village  for  the  character  of  the  work  done, 
and  the  continuance  of  such  responsibility 
until  he  should  be  released  by  tbe  formal  ac- 
tion of  the  board,  with  the  concnrrenee  of  the 
engineer.  It  did  not,  as  agalast  tiie  soretfes, 
justify  a  material  variation  In  the  mode  of 
payment  or  In  the  manner  in  whidi  tbe 
moneys,  when  paid,  were  to  be  dlSborsed. 

It  is  also  claimed  that  the  sureties  bad 
constructive  notice  from  the  pnbUc  reoocds. 
Indndtng  those  of  the  lioard  of  water  osm- 
mlssioners,  of  all  or  most  of  tbs  varians  de- 
partures from  the  constractlon  coatnKt. 
Such  is  not  tbe  law.  A  surety  Is  not  beiand 
to  be  on  the  wataA  Cor  varUtloBa  wtdek  aay 
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be  made  In  the  obllgatioiw  of  bis  prlndpoL 
But,  even  had  actanl  notice  «^  whatever  waa 
done  been  promptly  giren  to  the  sureties  on 
tUs  bond.  It  would  have  been  unavailing  to 
enUrge  their  liability.  That  could  result 
only  from  knowledge  and  acquiescence  both. 

Tiie  letter  of  the  engineer,  written  in  Feb- 
niary,  1898,  to  the  board  of  water  commis- 
sioners, in  which,  after  stating  that  Leonard 
had  requested  an  estimate,  and  is  apparent- 
ly entitled  to  one,  he  recommends  a  payment 
of  a  lump  sum  of  |1,000,  or  $1,200,  as,  In  his 
opinion,  the  work  performed  was  certainly 
worth  that  amount,  was  properly  excluded. 
It  was  not  an  estimate  such  as  the  contract 
reqnlred,  and  did  not  Justify,  as  against  the 
sureties,  the  payment  of  $1,000  made  on 
the  strength  of  it  Even  coold  It  be  consid- 
ered an  estimate  that  the  work  done  was 
worth  $1,000,  not  more  than  8C  per  cent,  of 
that  amount  could  have  been  properly  paid 
on  it.  It  Is  unnecessary  to  consider  the  rul- 
ingB  under  which  certain  evidence  offered 
to  show  tliat  the  plaintiff  had  suffered  dam- 
age by  breach  of  the  construction  contract 
was  excluded,  as  the  defense  of  the  sure- 
ties is  an  abs<flnte  one,  aa  respects  the  en- 
tire cause  of  action. 

The  plaintiff  also  claimed  in  the  trial  court, 
and  claims  here,  that  what  took  place  oa 
April  19th  amounted  to  an  abandonment  of 
the  contract  by  Francis  Leonard,  and  the 
appointment  by  the  board  of  its  treasurer  as 
the  agent  of  the  village  to  complete  the  Job, 
as  being  the  most  economical  mode  of  ac- 
complishing that  object;  the  latter  paying 
out,  as  Leonard's  agent,  only  what  the  vil- 
lage owed  to  him,  and  making  all  other  dis- 
bursements as.  tbe  treasurer  of  the  board. 
This  state  of  facta  was  set  up  In  the  plain- 
tiff's pleadings,  but  denied  by  the  answer, 
hi  which  It  was  averred  that  what  was  real- 
ly done  was  to  substitute,  between  Leonard 
and  tlie  vlUage,  a  new  agreement  for  the  pro- 
visions of  the  original  contract  The  Issues 
thus  raised  were  found  for  the  defendants, 
and  the  facts  set  out  in  the  special  finding 
fully  support  that  conclusion. 

The  only  remaining  ground  of  -  appeal 
which  has  sufficient  merit  to  call  for  Its  dis- 
cussion is  that  Judgment  should  have  been 
rendered  against  Francis  Leonard,  the  prin- 
cipal In  the  bond,  even  if  it  went  in  favdr 
of  the  surviving  surety,  who  was  the  other 
def«ndant.  This  is  a  point  not  raised  In  the 
trial  court  and  resting  on  Oen.  St  {  1108, 
which  permits  a  Judgment  against  a  part 
only  of  the  defendants  in  such  an  action,  but 
does  not  require  it  The  plaintiff  made  13 
claims  of  law  on  the  trial,  and  the  only  one 
which  conld  by  any  possibility  cover  or  relate 
to  that  now  presented  is  the  last  in  order, 
which  reads  tbus:  "That  tbe  defendant 
frands  Leonard  was  a  surety  on  the  bond, 
and  he  knew  all  the  facts  rdative  to  any 
change  made  relative  to  the  arrangement  of 
April  19tb,  and  regarding  the  extras,  and 
that  all  of  the  defendants  were  bonnd  by  the 
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constructive  notice  which  they  had  of  the 
matters  of  record  9f  tbe  board  of  water  com- 
missioners, of  the  village  records,  and  of  the 
records  of  Orange  county."  This  language, 
far  from  being  such  as  to  direct  the  atten- 
tl<»  of  the  superior  court  to  any  several  liar 
billty  of  Francis  Leonard,  as  principal  in 
bond,  was  rather  calculated  to  divert  atten- 
tion from  it  since  It  describes  him  as  a  sure- 
ty, and  charges  all  the  defendants  with  con- 
structive notice  of  the  doings  of  the  board. 
Under  these  circumstances,  there  was  no  er- 
ror In  not  rendering  a  Judgment  for  which 
the  i^intlff  did  not  ask,  and  which,  In  view 
of  the  manner  in  which  its  pleadings  were 
framed,  It  might  weO  have  been  assumed 
that  It  did  not  desire.  There  Is  no  error  in 
the  Judgment  appealed  from.  The  other 
Judges  concurred. 


RICH  V.  BLACK  et  al. 

(Supreme  Court  of  Pennsylvania.    May  tH, 

1897.) 

AppiAL— DacisioK— GrraCT. 

Where  an  interlocotoiy  decree  in  an  equity 

case,  directing  an  acconnt,  is  affirmed,  and  the 

record   remitted   for  further   proceedings,   qnes- 

tious  as  to  the  liability  to  account  cannot   l>e 

again  considered  on  appeal  from  flnal  decree. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  Martha  K.  Bich  against  Bhick  & 
Balrd,  Daniel  H.  Barr,  and  others,  to  have  de- 
fendant Barr  declared  trustee  for  plaintiff  as 
to  certain  land,  and  to  obtain  an  accounting 
by  defendants.  On  appeal  by  defendants  from 
an  interlocutory  decree  directing  an  aooount 
the  decree  was  affirmed,  and  the  record  re- 
mitted, and  from  a  flnal  decree  confirming  the 
rcjMrt  ol  the  referee  with  slight  modlficatioDS, 
defendants  again  appeal.     Affirmed. 

J.  S.  &  B.  G.  Ferguson,  for  appellants.  M. 
A.  Woodward,  for  appellee. 

PER  CURIAM.  This  case  was  b^ore  ns 
In  November,  1895,  on  defendants'  appeal  from 
the  decree  of  July  6,  1895,  adjudging  and  de- 
creeing "that  Daniel  H.  Barr  be,  and  is  here- 
by, beid  as  trustee  of  the  property  described  In 
the  bill,  and  of  the  portions  remaining  unsold." 
and  orderbig  "that  Black  &  Baird,  to  wit  MU- 
ton  L  Balrd,  J.  L.  Gloninger,  and  David  P. 
Black,  account  to  the  plaintiff  for  the  moneys 
and  pr(^)erty  received  from  the  sale  of  this 
land  that  has  been  conveyed  by  the  plaintiff  to 
Daniel  H.  Barr  aa  set  forth  and  described  In 
the  pleadings,"  and  sending  the  case  to  a 
"referee  to  take  testimony  and  state  an  ac- 
count" etc.  Rich  V.  Black,  178  Pa.  St  92,  33 
AtL  880.  It  Is  a  mistake  to  suppose  that  the 
questions  involved  in  that  appeal  were  not 
all  definitively  settled  by  our  affirmance  of  said 
decree  and  remittance  of  the  record  to  the 
court  below  for  further  proceedings.  If  there 
Is  any  merit  whatever  in  the  provision  for  ap- 
peal "hi  equity  cases  of  account  where  the  lia- 
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blllty  to  accotut  Is  In  issue,"  It  must  be  In  the 
fact  that  all  questions  relating  to  sucli  liability 
will  be  thus  finally  settled  by  the  appellate 
court  before  further  proceedings  are  had  in  the 
trial  court.  So  far,  therefore,  as  the  specifica- 
tions of  error  relate  to  questions  that  were  in- 
volved in  the  fcarmer  appeal,  they  may  be  dis- 
missed without  further  remarlc.  As  to  those 
involving  questions  that  have  arisen  since  the 
affirmance  of  the  former  decree,  a  careful  con- 
sideration of  the  record  has  satisfied  us  that 
there  is  no  error  in  any  of  them  of  which  the 
defendants  have  any  Just  reason  to  complain. 
We  are  constrained  to  think  the  defendants 
were  very  conslderatdy  and  leniently  dealt 
with  by  the  learned  referee  and  court  below. 
We  find  nothing  In  the  assignments  of  error 
that  requires  special  notice.  They  are  all  dis- 
missed. Decree  afilrmed,  and  appeal  dismiss- 
ed, at  the  defendants'  costs. 


HBY    V.    GUARANTORS'    LIABILITY    IN- 
DEMNITY CO.  OF  PENNSYLVANIA. 
(Supreme  Ooort  of  Pennsylvania.    May  17, 
1897.) 
Iksdranob— "  AccimNTAi. "  Dakasb— Floo]>— Cos- 

CBAI,MBNT   or  HaTBRIAL  FaCTS. 

1.  A  policy  insuring  against  loss  arising  from 
"accidental"  damage  or  destruction,  except  by 
fire  or  lightning,  covers  loss  by  flood. 

2.  Failure  of  the  insured  to  disclose  that  the 
property  insured  against  accidental  damage  is 
on  the  river  bank,  and  has  previously  been  dam- 
aged by  floods,  is  not  a  concealment  wliidi  will 
bar  recovery  for  loss  from  such  cause,  the  facts 
being  equally  open  to  the  insurer. 

Appeal  fn»n  court  of  common  pleas,  Phila- 
delphia connty. 

Action  by  Robert  H.  Hey,  trading  as  Rich- 
ard Hey  &  Son,  against  the  Guarantors'  Lia- 
bility Indenxnity  Company  of  Pennsylvania. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  Howard  Gendell,  for  appellant  Frauds 
S.  Cantrell  and  Francis  S.  Cantrell,  Jr.,  for 
appellee. 

McGOLLUM,  J.  The  policy  in  suit  contains 
two  distinct  contracts  of  Insurance.  In  the 
one  on  which  the  claim  in  this  case  Is  made, 
the  company  agreed  to  indemnify  the  plaintiff 
against  all  loss  arising  from  any  accidental 
damage  to  or  destruction  of  his  stone  mill,  and 
warehouse,  machinery  and  stock,  stable  and 

other  outbuildings,  located  at  No. Ridge 

avenue,  Manayunk,  Philadelphia,  "excepting 
only  damage  or  destruction  by  flre  or  light- 
ning." The  insurance  was  for  one  year  from 
the  22d  of  June,  1S95.  On  the  6th  of  Febru- 
ary, 1896,  "by  reason  of  a  sudden  rise  of  the 
water  In  the  Schuylkill  river,"  certain  property 
In  the  buildings  mentioned,  consisting  of  ma- 
chinery, stock,  etc.,  was  damaged,  destroyed, 
or  carried  away  by  the  water  which  came  In 
and  upon  the  buildings.  The  plaintiff,  in  his 
statement  of  claim,  specified  the  Items  of  dam- 
age and  the  amount  thereof.    The  company. 


in  Its  affidavit  of  defense,  disclaimed  liability 
for  the  loss,  alleging  as  grounds  for  the  dis- 
claimer tliat  It  did  not  arise  from  accidental 
damage  to  or  destmctioo  of  the  buUdlngs,  ma- 
chinery, stock,  etc.,  and  that  the  plaintlfl  did 
not  state  in  his  ai^lication  tor  insurance  tliat 
the  property  insured  was  on  the  bank  of  the 
Schuylkill  river.  The  company  also  averred 
in  its  affidavit  of  defense  that  the  amount 
claimed  in  the  plaintiff's  statement  was  an 
overestimate  of  his  loss,  and  that  there  should 
be  deducted  from  it  the  sum  of  $2,176.21. 
The  plaintiff  agreed  to  the  deduction  claimed, 
and  the  court,  having  made  it,  entered  judg- 
ment for  the  balance.  If  there  was  no  mis- 
representation or  concealment  which  vitiated 
the  contract,  and  the  language  of  the  latter 
fairly  includes  and  imposes  a  liability  toe  the 
loss  caused  by  the  flood  or  freshet,  the  Judg- 
ment should  be  sustained.  The  defendant 
company's  main  contention  Is  that  damage  to 
or  destruction  of  property  by  a  flood  is  not 
accidental  damage  or  destruction,  within  the 
meaning  of  its  contract.  This  leads  us  to  con- 
sider what  an  accident  Is.  The  definitions  of 
an  "accident,"  as  given  In  the  Century  Dic- 
tionary, are,  among  others,  as  follows:  "(1) 
In  general,  anything  that  happens  or  begins 
to  be  without  design,  or  as  an  unforeseen 
event.  (2)  Specifically,  an  undesirable  or  un- 
fortunate happening;  an  undesigned  harm  or 
Injury;  a  casualty  or  mishap."  In  Bouvler's 
Law  Dictionary,  "accident"  Is  defined  as  "an 
event  which,  under  the  circumstances,  is  un- 
usual, and  unexpected  by  the  person  to  whom 
it  happens.  The  happening  of  an  event  with- 
out the  concurrence  of  the  will  of  the  person 
by  whose  agency  it  was  caused;  or  the  liap- 
p«iing  of  an  event  without  any  human  agen- 
cy." In  Anderson's  Law  Dictionary  the  fol- 
lowing definitions  of  "accident"  are  given,  with 
citation  of  authorities:  "An  event  or  occur- 
rence which  hf^pens  unexpectedly,  from  un- 
coutrollable  operations  of  nature  alooe,  and 
without  human  agency;  or  an  event  resulting 
undesignedly  and  unexpectedly  from  human 
agency  alone,  or  from  the  joint  operation  of 
both.  An  event  from  an  unknown  cause,  or 
an  unusual  or  imexpected  event  from  a  known 
cause;  chance,  casualty."  A  definition  corre- 
sponding substantially  with  those  quoted 
above  may  be  derived  from  our  own  case  of 
Insurance  Co.  v.  Burroughs,  69  Pa.  St  43. 
The  principle  of  that  decision  is  that  an  acci- 
dent is  an  unusual  or  unexpected  result  at- 
tending the  operation  or  performance  of  a 
usual  or  necessary  act  or  event  To  the  same 
effect  Is  Burkhard  v.  Insurance  Co.,  102  Pa. 
St  262.  Further  reference  to  the  authori- 
ties which  define  an  "accident"  is  unnecessaiT-. 
It  must  be  and  Is  admitted  by  the  defendant 
company  that  accidental  damage  to  or  de- 
struction of  property  Is  the  result  of  an  acci- 
dent It  may  be  the  consequence  of  a  tornado, 
a  flood,  or  a  thunderbolt  These,  as  causes 
of  the  damage  or  destruction,  may  be  consid- 
ered as  in  the  same  category.  The  destruc- 
tion of  a  building  by  flood  or  freshet  is  as 
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dearly  accidental  as  the  destmctlon  of  It  by 
llghtnliig.  If  damage  to  or  destractlon  at  the 
property  by  lightning  was  not  regarded  by  the 
defendant  company  as  accidental  damage  w 
destruction  within  the  meaning  of  Its  contract, 
It  would  not  have  excepted  from  the  same 
"damage  or  destruction  by  lightning."  The 
exception  of  one  from  a  number  of  like  caosea 
of  damage  to  or  destmctlon  of  property  waa 
a  recognition  by  the  insurer  of  its  liability  for 
loss  arising  from  other  causes  of  the  same 
nature.  The  fact  that  there  had  been  floods 
In  the  Schuylkill  before  the  occurrence  of  the 
one  In  qneettan  cannot  affect  the  construction 
of  the  contiact,  or  the  liability  of  the  defend- 
ant company  under  It.  The  company  Is  pre- 
smned  to  know  that  which  Is  obvious  In  re- 
gard to  the  property  Insured,  Including  the 
natm^  perils  to  which  It  Is  exposed.  West- 
em  &  A.  Pipe  Lines  v.  Home  Ins.  Co.,  145 
Pa.  St  346y  22  AQ.  065,  and  Louck  ▼.  Insur- 
ance Co.,  176  Pa.  St  638,  35  AU.  247.  In 
tbs  absoice  of  express  stipulation,  and  where 
so  inquiry  Is -made,  a  failure  to  state  facts 
known  to  the  Insurer  or  his  agent,  or  which  he 
ought  to  know.  Is  no  concealment.  The  In- 
snren  are  presumed  to  be  skilled  In  their  busl- 
oeBB,  and  to  know  those  general  facts  which 
are  open  to  the  paUlc,  and  may  be  known  to 
all  who  are  Interested  to  Inquire.  May,  Ina. 
I  207,  Insurance  Co.  v.  Paul,  91  Pa.  St  520, 
and  Insurance  Co.  v.  Hoffmann,  125  Pa.  St. 
626,  18  AtL  397,  are  to  the  same  effect  In 
the  case  In  hand  there  was  no  concealment 
or  misrepresentation  by  the  assured.  Tli* 
hazards  affecting  liability  to  the  public  related 
to  another  branch  of  the  indemnity  promised 
by  the  Insurer,  and  obylously  had  no  connec- 
tion with  the  contract  in  question.  Our  con- 
clusion is  that  there  was  nothing  in  the  affida- 
vit ot  defense  which  constituted  a  complete  or 
partial  defense  to  the  action,  and  that  the 
judgment  appealed  from  was  properly  ent«ed. 
Judgment  afOrmed. 


MAKTIN  T.  HIDER  et  al. 

(Supreme  Oourt  of  Pennsylvania.     May  17, 

1897.) 

APPIAI.  rOR  DBLAT— DAH AOBS. 

Where  an  appeal  is  taken  merely  for  delay, 
damages  at  the  rate  of  6  per  cent  per  annum 
on  the  amount  of  the  decree  will  bie  awarded 
by  the  iODreme  cooit,  together  with  an  attorney's 
fee  of  $20  and  the  cost  of  printing  appellee's 
paper  book.    Act  May  25,  1874  (P.  L.  Zn). 

Bole  by  John  H.  Martin  against  W.  D.  Rider 
and  another  to  show  cause  why  the  penalty 
prescribed  by  Act  May  25,  1874  (P.  L,.  227), 
should  not  be  Imposed  on  defendants.  Rule 
made  absolute. 

Pearson  Church,  for  appdlee. 

PER  CURIAM.  The  act  of  May  25,  1874, 
under  which  this  rule  for  damages,  etc.,  was 
granted,  declares:  "That  In  all  cases  in  which 


a  writ  of  error,  or  an  appeal  from  a  decree  in 
equity  shall  delay  the  proceedings  on  the  Judg- 
ment of  the  Inferior  court,  and  in  the  opinion 
of  the  supreme  court  the  same  shall  have  been 
sued  out  merely  for  delay,  damages  at  the 
rate  of  six  per  cent  per  annum  shall  be 
awarded  upon  the  amoimt  of  said  judgment  or 
decree  by  the  supreme  court,  and  an  attorney 
fee  of  twenty  dollars  and  cost  of  printing  pa- 
per book  of  the  defendant  in  error  or  appellee 
shall  be  taxed  and  collected  as  part  of  the 
costs  of  suit"  Without  referring  specially  to 
the  record,  affidavits,  answer,  etc.,  it  Is  suffi- 
cient to  say  that  the  facts,  as  they  appear  to 
us,  bring  this  case  within  the  mischief  intend- 
ed to  be  remedied  by  the  act  above  quoted. 
We  are  all  of  opinion  that  the  appeal  was  tak- 
en merely  for  the  purpose  of  delay.  No  other 
Inference  can  be  fairly  drawn  from  the  facts 
before  us;  and  according  to  our  ruling  in 
CDonnell  v.  Broad,  149  Pa.  St  24,  27  AtL 
a05,  Bachman  v.  Gross,  150  Pa.  St  516,  24 
AtL  712,  and  Pennypacker  v.  Dear,  166  Pa.  St. 
284,  31  AtL  89,  and  other  cases,  the  plaintiff 
Is  entitled  to  the  damages  specified  in  the  act 
The  rule  is  therefore  made  absolute,  and  it  la 
adjudged  and  decreed  that  damages,  at  the 
rate  of  6  per  centuun  per  annum  on  the  amount 
of  the  decree,  be,  and  the  same  are  hereby, 
awarded  In  favor  of  the  plaintiff,  and  against 
the  defendants,  together  with  an  attorney's 
fee  of  $20,  and  cost  of  printing  appellee's  pa- 
per book,  if  any,  be  taxed  and  collected  as  port 
of  the  coats. 


In  re  GRIMM'S  BSTATE. 

Appeal  of  MONROE. 

(Supreme  Coort  of  Pennsylvania.     May  17, 

1897.) 
elxicl'tobs— acooontins—  ihsoltbht  estatss— 

Balks. 
The  widow  and  sole  legatee  of  a  saloon 
keq)er  purchased  the  stock  and  fixtures  from  the 
executor,  leased  the  premises,  obtained  a  trans- 
fer of  the  license  to  herself,  and,  after  sev- 
eral months,  sold  the  same;  die  license,  on  her 
petition,  being  transferred  to  the  purchaser.  The 
estate  being  insolvent,  the  widow  agreed  that 
the  proceeds  shonld  be  held  by  the  executor  as 
stakeholder  till  her  right  was  determined.  Held, 
that  the  executor  was  Improperly  surcharged 
with  said  sum  for  the  payment  of  decedent's 
debts,  since  the  license  was  a  personal  pririlege 
which  did  not  pass  to  him  as  an  asset,  and  there 
was  no  proof  that  a  purchaser  might  have  been 
fonnd  who,  on  the  chance  of  procuring  a  trans- 
fer of  said  license,  would  have  paid  more  for  the 
stock  and  fixtures  than  the  widow  did. 

Appeals  from  orphans'  court,  Philadelphia 
county. 

Adjudlcatl(»i  of  the  account  of  Peter  Monroe, 
executor  of  Victor  B.  Grimm,  deceased.  From 
an  order  confirming  the  adjudication,  said  ex- 
ecutor and  Caroline  H.  Grbnm  separately  ap- 
Reversed. 


Joseph  P.  McCuUen,  for  appellants.  Ottc 
Wolff,  John  H.  Sloan,  and  Wm.  F.  Johnson, 
for  appdlees. 
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FELL,  J.  Victor  B.  Grimm,  at  the  time  of 
his  death,  was  engaged  in  the  retail  Ilqaor 
business.  By  his  will  he  left  all  of  hla  prop- 
erty to  his  wife,  and  a^iolnted  the  appellant 
executor.  The  fixtures  of  the  saloon  and  the 
stock  of  liquors  were  appraised  at  $50,  and 
the  widow  became  a  purchaser  of  them  from 
tihe  executw  at  that  price.  She  leased  the 
property  in  which  the  business  had  been  con- 
ducted by  her  husband,  and  two  weelu  after 
his  death  she  petitioned  the  court  of  quarter 
sessions  to  transfer  the  license  to  her.  Her 
petition  was  granted  by  the  court,  and  she  c<Hi- 
ducted  the  business  on  her  own  account  for 
three  months,  when  she  sold  the  lease,  good 
will,  fixtures,  and  stock  then  on  hand  for  $3,- 
000,  and  on  her  petition  the  license  was  trans- 
ferred to  the  purchaser.  The  estate  proved  to 
be  Insolvent,  and  upon  objection  by  a  creditor 
to  her  right  to  retain  the  money  she  had  re- 
ceived from  the  sale  of  the  property  she  agreed, 
after  the  transfer  of  the  license  to  the  pui^ 
chaser,  that  the  money  should  be  held  by  the 
executor  as  a  stakeholder  until  the  right  was 
determined.  Upon  the  audit  of  the  executor's 
account  the  auditing  Judge  was  asked  to  sur- 
charge him  with  $3,00a  This  was  done  by 
the  court,  and  the  executor  was  directed  to 
pay  out  of  thla  ftmd  the  allowed  claims  of  the 
credUorB. 

Tlie  things  which  the  widow  sold  were  the 
fixtures  bought  of  the  executw,  the  stock  of 
liquors  bought  of  others,  the  lease  obtiUAed  of 
the  owner  of  the  building,  and  the  good  will 
of  a  business  which  she  had  conducted  for 
three  months.  These  things  were  hers,  and  to 
all  of  them  she  had  an  undoubted  title.  As  the 
adjudication  takes  from  her  the  price  received 
from  their  sale,  and  applies  it  to  the  payment 
of  the  debts  of  another,  we  have  looked  with 
some  interest  for  the  reasons  which  are  sup- 
posed to  sustain  it  As  stated  by  the  audit- 
ing Judge  they  are  these:  The  executor  had  in 
his  custody  or  control  a  business  for  which 
the  decedent  had  procured  a  license,  whidi 
had  BOWS  months  to  run.  This  business  may 
have  had  a  probable  value  bey<md  the  value 
of  the  stodc  and  fixtures,  depending  upon  the 
contingency  of  the  transfer  of  the  license.  The 
executor  was,  therefore,  "bound  to  make  at 
least  such  a  representation  to  the  court  as 
might  have  induced  the  court  to  order  the  pay- 
ment to  the  estate  by  the  transferee  of  the  li- 
cense of  BO  much  of  the  license  fee  as  would 
represent  the  unexpired  term  of  the  license." 
Because  of  the  executor's  failure  to  make  such 
a  representation  as  might  have  Influenced  the 
court  to  regard  the  Interests  of  the  creditors 
as  superior  to  those  of  the  widow,  and  in- 
duced it  to  countenance  the  barter  of  a  priv- 
ilege to  be  granted  only  on  the  ground  of  the 
public  necessity  of  the  place  and  the  personal 
fitness  of  the  applicant,  he  is  held  liable,  not 
for  an  amount  proportionate  to  the  unexpired 
term  of  the  licoise,  which  would  be  about 
$800,  but  for  the  amount  for  which  the  widow, 
who  had  become  a  tenant  of  the  real  estate, 
afterwards  sold  the  lease,  the  good  will,  the 


stock  (posaibly  largdy  Increased),  and  the  fix- 
tures of  a  going  bnaineaa.  The  surcharge  of 
the  executor  being  thus  Justified  on  the  erro- 
neous assumption  that  be  had  under  bis  con- 
trol a  business  which  In  fact  had  ended  with 
the  life  of  the  licensee,  and  iq>on  the  suppo- 
sition, unsupported  by  a  weed  of  proof,  that 
a  purchaser  might  have  appeared  who  might 
have  paid  a  higher  price  if  assured  that  the  li- 
cense would  have  been  transferred  to  him,  it 
remained  to  Justify  the  confiscation  of  the  wid- 
ow's money  to  pay  her  husband's  creditors. 

It  Is  conceded  that  the  widow  came  into 
possession  of  the  stock  and  fixtures  as  a  par- 
chaser  at  a  fair  value;  that  the  license  was  a 
purely  personal  privilege,  which  did  not  pass 
to  the  executor  as  an  asset  of  the  estate;  tliat 
the  creditors  would  have  had  no  standing  to 
object  to  the  transfer  to  her.  Tat  we  are  told 
that  her  right  to  control,  possess,  and  dispose 
of  that  which  was  her  own  is  subject  to  a 
qualification  by  which  she  is  deprived  of  the 
right  of  retaining  the  mmey  received  from  its 
sale.  No  attempt  Is  made  to  define  or  classify 
this  qualiflcatlQn,  and  it  doubtless  would  be 
difficult  to  do  so,  as  It  appears  to  be  buI  gen- 
eris; but  It  Is  said  to  be  due  to  the  tact  that  by 
her  negligence  she  contribnted  to  the  result 
The  negligence  found  la  thus  stated:  "She 
filed,  as  we  have  seen,  a  petition  describing 
herself  as  sole  legatee,  and  saying  nothing  of 
creditors,  which  compelled  the  inference  that  no 
debts  remained  to  be  provided  for.  She  did  not 
even  ask  that  a  proportionate  share  at  the  11- 
eense  fee  stwold  beretalned  out  of  the  pnrchas« 
money.  So  that  the  Inferaice  that  she  was 
the  only  party  in  Interast,  and  tbat  the  estate 
was  solvent,  became  Irresistible."  Ibe  lean- 
ed Judge  adds:  "It  la  not  proper  to  peculate 
upon  the  decree  whldi  would  probaUy  have 
been  made  if  all  the  facts  had  been  dlrolged," 
—and  then  proceeds  to  speculate  as  follows: 
"But  it  Is  very  safe  to  say  that  the  estate  and 
the  creditors  would  have  been  eazed  Cot  to  the 
extent  of  the  unused  license  fee."  And  on 
this  speculation  he  founds  a  decree  taking 
from  the  widow  three  times  the  amount  of 
the  fee  for  the  full  year.  We  are  wholly  un- 
able to  follow  this  argument  or  to  accept  the 
conclusion  reached.  Why  the  Inference  of  the 
solvency  of  the  estate  would  follow  frmn  the 
widow's  omission  to  state,  in  a  petition  In 
which  she  applied  for  the  transfer  of  a  ijerson- 
al  privilege,  that  there  were  creditors,  and 
what  its  solvency  had  to  do  wtth  the  question 
before  tlie  court  of  quarter  sessions,  are  not 
more  apparent  than  is  the  authority  thus,  la 
effect,  to  summarily  reconsider  and  reform  a 
decree  of  that  court. 

No  attempt  Is  made  by  the  leanied  counsel 
for  the  appellees  to  sustain  the  reasons  oo 
which  the  adjudication  Is  based,  bat  tltey  ad- 
vance others  which  are  equally  ontenatde. 
They  claim  (1)  that  the  widow  took  her  leg- 
acy subject  to  the  obligation  to  pay  debts:  (Q 
that  the  transfer  <^  the  license  was  taken  by 
her  with  the  assent  of  the  executor  until  a 
sale  of  the  whole  business  could  be  effected. 
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The  flnt  ptrt  of  this  eontenUon  may  be  an- 
awered  by  tbe  fact  fbat  the  widow  took  noth- 
ing as  a  legatee  under  the  will,  and  the  sec- 
ond li  wholly  unsupported  by  proof.  The  li- 
cense granted  to  the  decedent  was  a  personal 
prlTllege,  which  ended  with  his  life.  It  was 
not  assignable  by  him.  It  did  not  go  to  bis 
personal  repreaentatlTes.  It  was  not  an  as- 
set of  his  estate.  Blumenthal's  Appeal,  125 
Pa.  SL  412,  18  Atl.  303.  The  execntor  could 
not  hare  carried  on  the  business  without  a 
license,  had  he  been  so  disposed;  and  he  could 
not,  as  executor,  haye  obtained  a  license,  as 
be  wonld  not  then  have  been,  as  required  by 
law,  "the  only  person  pecuniarily  interested  In 
the  buslneai."  It  was  his  duty  to  obtain  the 
hest  price  he  could  for  the  stock  and  fixtures. 
If  gome  one  willing  to  take  the  chance  of  pro- 
cnrinK  a  lease  of  the  house  and  a  transfer  of 
the  license  had  offered  more  for  the  stock  and 
fixtures  than  the  price  at  which  they  were 
sold  by  him,  or  If  there  had  been  evidence 
that  by  diligence  on  his  part  such  a  person 
coQid  hare  been  found,  there  would  have  been 
reason  for  surchaixlng  him.  It  is  not  pre- 
tended that  there  was  any  such  evidence,  and 
the  Ondlng  of  tbe  avdlttng  judge  rests  only  up- 
on unwarranted  condnslons  drawn  from  pure- 
ly Imaginary  c<xiditi<»is.  The  order  of  the 
orphans'  esmrt  confirming  the  second  adjudica- 
tion is  reversed  and  set  aside,  and  It  is  otter- 
ed that  distribution  be  made  in  accordance 
with  the  adjudication  filed  February  14,  1896, 
admitting,  however,  to  the  distribution,  the 
daiffls  of  creditors  subsequently  proved 
acainst  tbe  estate,  as  appears  by  the  adjudlca* 
iloB  of  Inly  IS,  IflBB. 


COMMONWHAMTH  v.  VALSALKA. 

(Supreme  Court  of  Pennsylvania.    April  Id, 

1807.) 

HuiOIR— JUBX — SwaUUNO  WlTSSSS — Waitib  0» 
Objiotion. 

1.  It  18  no  objectloD  to  an  array  of  Jurors,  or 
to  an  indictment,  that  the  jury  commiasioners, 
thoogh  having  taken  oath  of  office,  had  not  filed 
It  beroie  the  drawing  of  tbe  jurors;  it  being 
merely  provided  by  Conat.  art.  7,  §  1,  that  offi- 
»n,  before  entering  on  their  dnties,  shall  take  an 
oath,  and  in  case  of  county  officers  it  gbaii  be 
filed  in  the  prothonotary's  office;  and  any  person 

reloaing  to  take"  said  oath  shall  forfeit  his 
office. 

2.  One  on  trial  cannot  complain  that  when 
hu  jnry  was  drawn  there  had  not  been  re- 
placed in  tiie  wheel  the  names  of  thoae  who  de- 
ttnlted,  or  were  excused  at  the  previous  term; 
Act  April  14,  1834  (P.  L.  865)  i  135,  requiring 
It,  being  merely  Intended  to  secure  equality  in 
P^ormaaee  of  jury  duty. 

3.  On  motion  to  quash  an  array  on  the  ground 
that  the  jorv  wheel  had  not  been  sealed  with 
the  seal  it  tte  jniy  eommissioners,  evidence  of 
WW  it  was  sealed  after  the  jury  in  question 
was  drawn  is  immaterial. 

4.  It  win  he  presmned.  In  the  absence  of  evl- 
«?«•  to  Ae  eontran,  that  the  keys  to  the  Jury 
wlteel  teaained  in  tbe  custody  of  the  sheriff,  as 
Nqnired  by  Act  April  10.  iSffl  (P.  L.  62). 

5.  A  jury  wheel  remains  in  the  custody  of  tbe 
loty  oominissloners,  within  the  requirement  of 
Act  AiwU  10,  1867  (P.  U  62),  where,  said  com- 


missioners  having  no  separate  office,  it  is  kept 

in  a  comer,  used  for  no  other  purpose,  of  the 
county  commissioners'  safe,  in  the  custody  of 
one  who  is  clerk  for  both  boards. 

6.  Counsel  will  be  heid  not  to  have  been  mis- 
led by  rejection  of  offers  of  evidence  as  to  im- 
proper sealing  of  the  jury  wheel,  and  improper 
custody  of  its  key,  where  the  court  pointed  out 
that  the  offers  were  not  properly  directed  to 
the  period  of  time  which  would  render  them 
material,  and  indicated  that  evidence  directed 
to  such  period  would  be  receivable;  and  coun- 
sel, acting  on  like  suggestion  as  to  offer  in  re- 
gard to  custody  of  the  wheel,  renewed  his  offer 
on  that  point,  and  waa  heard  on  the  testimony 
in  regard  thereto. 

7.  Act  March  18,  1874  (P.  L.  46)  5  3,  requir- 
ing a  list,  containing  the  name,  occupation,  and 
residence  of  every  person  placed  in  tbe  jury 
wheel  to  be  kept,  certified  by  the  judge  and  the 
jury  commissioners  present  at  the  selection  of 
such  persons,  and  filed  in  the  prothonotary's 
office,  does  not  render  subject  to  challenge  one 
whose  name  has  been  selected  and  placed  in  the 
jury  wheel,  but  which  has  not  been  put  on  the 
Ilsti  or  has  been  written  there  inaccurately;  but 
such  condition  of  the  list  merely  raises  a  prima 
facie  presumption  that  the  person  was  not  se- 
lected. 

8.  The  prima  facie  presnmption  that  a  per- 
son summoned  as  a  jnror  was  not  selected,  aris- 
ing from  the  fact  that  his  exact  name  does  not 
appear  on  the  list  of  those  placed  in  the  jury 
wheel,  which  Act  March  ISj  1874  (P.  L.  46) 
(  3,  requires  to  be  kept,  is  overcome  by  the 
presence  thereon  of  a  name  the  same  except  in 
the  first  letter  of  the  givoa  name,  with  the  same 
occupation  and  residence,  with  proof  that  there 
was  no  person  to  be  selected  of  the  exact  name 
appearing  on  the  Ust. 

9.  A  juror  who  was  regularly  drawn,  served 
with  notice,  and  appeared  in  response  thereto, 
is  not  disqualifled  because  of  error  in  writing 
his  name  in  the  sheriff's  return  of  service  of 
jury  notices. 

10.  A  jnror  summoned  and  returned  as  a  nine 
boss,  and  who  was  such  till  two  months  be- 
fore the  filling  of  the  jury  wheel,  and  who  there- 
after continued  in  the  mining  business  as  su- 
perintendent of  a  plane,  is  snffidently  identified 
as  the  person  of  the  same  name,  who  appears  on 
the  list  of  jurors  put  in  the  wheel  as  a  mine 
boss,  though  there  was  another  person  of  the 
same  name  and  residence,  but  who  had  for  two 
or  three  years  been  a  merdiant  and  insurance 
agent  only. 

11.  It  is  proper  to  sustain  a  challenge  for  cause 
by  the  commonwealth  to  a  juror  who  states  on 
ills  voir  dire  that  he  has  such  conscientious  scru- 
ples on  the  subject  of  capital  punishment  as 
would  prevent  his  rendering  a  verdict  of  guilty 
of  mnrder  in  the  first  degree,  if  the  evidence 
clearly  warranted  It. 

12.  Defendant  waives  objection  to  the  swear- 
ing of  witnesses  in  English  without  an  inter- 
preter by  waiting  till  after  the  state  has  closed 
its  case,  and  then  moving  to  strike  ont  their 
testimony,  claiming  that  they  did  not  under- 
stand the  oath,  and  that  the  matter  was  brought 
up  as  soon  as  it  was  discovered,  though  two  to 
three  days  were  consumed  in  examination  and 
cross-examination  of  such  witnesses. 

Appeal  from  court  of  oyer  and  terminer,  La- 
zeme  county. 

Peter  Yalsalka,  alias  Peter  Wassel,  was  con- 
victed of  murder  in  the  first  d^^ree.  Motions 
for  new  trial  and  in  arrest  of  judgment  were 
denied,  and  he  appeals.    AfiSrmed. 

Tbe  opinion  of  tbe  lower  court  In  overruling 
motians  for  new  trial  and  in  arreat  of  judg- 
ment is  as  follows: 

"We  will  consider  In  their  order  tbe  several 
reaaona  filed  In  auppc^  of  this  motion,— the 
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first  four  being  directed  to  the  alleged  Ulegall- 
ty  of  the  indictment 

"1.  It  Is  claimed  that  there  was  no  legal  in- 
dictment, because  the  persons  who  found  It 
were  selected  by  Jury  commissioners  who  had 
not  tKken  and  filed  in  the  office  of  the  pro- 
thonotary  the  oath  of  office  prescribed  by  ar- 
ticle 7,  i  1,  of  the  coiistitution,  and  therefore 
such  commissioners  were  not  legally  qualified 
to  act.  The  record  shows  that  this  reason 
comes  up  under  the  following  circumstances: 
Before  pleading,  defendant's  counsel  moved 
to  quash  the  arrays  of  grand  and  petit  jurors, 
as  also  the  indictment,  because,  as  alleged,  the 
Jury  commlssiouers  S.  W.  Taylor  and  J.  F. 
Dohl  had  never  taken  the  oath  in  question, 
nor  filed  the  same.  At  the  request  of  the 
counsel  for  this  motion,  who  had  not  sufficient 
evidence  at  hand  to  support  the  facts  Involved 
In  it,  the  court  was  adjourned  to  enable  the  de- 
fendant to  produce  the  Jury  commissioners  to 
establish  such  fact.  At  the  meeting  of  the 
court  these  persons  were  produced  and  sworn, 
and  from  their  evidence  it  appeared  that  they 
bad  taken,  reduced  to  writing,  and  signed  the 
oath  of  office  before  the  deputy  recorder,  in 
the  office  of  that  officer,  and  had  there  left  it; 
this  being  before  the  beginning  of  their  offi- 
cial terms.  That  they  supposed,  from  infor- 
mation received  upon  inquiry,  that  this  was  all 
that  the  law  required  of  them  In  that  behalf. 
We  thereupon  found  as  matter  of  fact  that 
these  officers  took  the  oath  prescribed  by  the 
constitution,  and  we  overruled  the  motion; 
adding,  in  our  ruling,  that,  even  though  the 
oath  was  not  filed  in  the  prothonotary's  office, 
that  would  not  be  a  sufficient  reason  for  al- 
lowing the  motion,  in  that  the  portion  of  the 
constitution  relating  to  the  filing  of  the  oath 
is  directory  rather  than  mandatory.  The 
first  clause  of  section  1,  art.  7,  Const,  re- 
quires county  officers,  before  entering  upon 
the  duties  of  their  respective  offices,  to  take 
and  subscribe  the  form  of  oath  there  given; 
the  next  clause  requires  such  oath  to  be  ad- 
ministered by  some  person  authorized  to  ad- 
minister oaths,  and,  in  case  of  county  officers, 
that  it  shall  be  ffied  in  the  office  of  the  pro- 
thonotary  of  the  proper  county;  and  the  next 
provides:  'And. any  person  refusing  to  take 
said  oath  or  affirmation  shall  forfeit  his  office.' 
Our  meaning  at  the  time  of  overruling  this 
motion  would  have  been  more  clearly  express- 
ed had  we  said  that  the  clause  prescribing  a 
forfeiture  of  office  has  reference  merely  to  the 
refusal  to  take  the  oath,  and  the  failure  to  file 
it  is  neither  a  cause  of  forfeiture,  nor  is  the 
filing  a  prerequisite  to  the  right  and  qualifica- 
tion of  the  officer  to  enter  upon  the  duties; 
but  such  filing  is  directed  merely  for  the  pur- 
pose of  jjreserving  the  oath  as  evidence  that  it 
has  been  taken,  and  the  act  of  filing  may  be 
performed  at  any  time.  In  support  of  the  first 
reason  filed,  and  now  under  consideration,  it 
has  been  argued  at  lengrth  that  in  construing 
express  constitutional  provisions  courts  have 
no  authority  to  hold  that  any  of  them  Is  mere- 
ly directory,  or  anything  less  than  mandatory, 


and  therefore,  as  the  oath  was  not  filed  wtaoi 
the  Jury  commissioners  filled  the  Jury  wheel, 
or  afterwards  when  they  drew  the  panels  of 
Jurors,  the  motion  to  quash  the  arrays  and  the 
indictment  ought  to  have  prevaUed.  Whatev- 
er may  be  said  of  this  first  proposition,  it  does 
not  meet  the  facts  of  the  case  and  the  real 
.tuestion  before  and  In  the  mind  of  the  court 
tvsen  the  ruling  was  made.  As  already  indi. 
cated,  the  constitution  does  not  expressly  say 
that  the  oath  shall  be  filed  before  the  officer 
enters  upon  his  official  duties,  nor  that  be 
shall  forfeit  his  office  if  he  fails  to  file  said 
oath;  and  if  such  was  the  meaning  intended, 
it  arises  from  implication  ooly.  At  the  time  of 
the  ruling  these  features  were  in  mind,  as  also 
what  was  said  by  Gibson,  C.  J.,  in  Com.  v. 
Clark,  7  Watts  &  S.  133,  as  to  tiie  commands 
of  the  constitution,  namely,  that  'its  commands 
as  to  the  time  or  manner  of  performing  an  act 
are  to  be  construed  as  merely  directory  wher- 
ever it  is  not  said  that  the  act  shall  be  per- 
formed at  the  time  and  in  the  manner  pre- 
scribed and  no  other.'  Without  further  com- 
menting upon  the  reasons  given  or  Intended  to 
be  applied  by  the  court  in  overruUng  the  mo- 
tion in  question,  we  are  satisfied  that  the  rul- 
ing was  correct  upon  other  grounds,  namely: 
The  constitutional  provisions  in  question  do 
not  relate  to  the  mode  of  the  exerdae  of  the 
official  functions  of  the  officers  there  named 
after  they  shall  have  entered  upon  the  duties 
of  their  offices,  but  only  to  what  they  shall  do 
after  their  election  or  appointment  and  before 
beginning  the  performance  of  official  duty.  In 
order  to  entitle  them  to  the  right  and  power 
to  act  To  be  more  specific,  these  provisions 
do  not  pertain  to  the  mode  of  procedure  of  the 
Jury  commissioners  of  this  county,  Messrs. 
Taylor  and  Dohl,  either  in  their  filling  the  Ju- 
ry wheel  with  the  names  from  which  the  grand 
and  petit  Jurors  here  involved  were  drawn  or 
in  the  drawing  of  those  Juries.  Nor  is  theiv 
any  allegation  that  said  commissioners  were 
not  duly  and  regularly  sworn,  first  before  the 
filling  of  the  wheel,  and  next  before  drawing 
the  panels,  in  accordance  with  the  act  of  as- 
sembly in  such  case  provided.  The  constitu- 
tional provisions,  however,  relate  to  the  duties 
of  Messrs.  Taylor  and  DoliI  before  assuming 
to  act  as  Jury  commissioners  for  any  purpose, 
in  order  to  entitie  them  to  the  right  and  power 
to  thus  act  And,  even  though  their  oaths  of 
office  were  not  actually  filed  in  the  office  of  the 
prothonotary,  the  most  that  can  be  said  of 
thehr  delinquencies  is  that  they  neglected  a 
prescribed  constitutional  duty  before  asserting 
their  powers  as  commissioners;  not  however, 
that  they  neglected  a  duty  the  nonperform- 
ance of  which  constituted  a  cause  of  forfeiture 
of  office,  for  that  cause  is  the  refusal  to  take 
the  oath.  These  persons  have  acted  as  Jury 
commissioners,  and  this  Is  admitted  both  In  the 
motions  made  at  the  trial  and  in  the  reasons 
now  before  us.  They  are,  therefore,  at  least 
officers  de  facto  in  any  and  every  event  and 
their  legal  right  and  power  to  act  as  such  can- 
not be  gainsaid  by  the  defendant  in  this  case. 
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M  thta  qawtlon  could  only  be  raised  by  par- 
ttea  other  than  the  defendant,  and  In  another 
proceeding  inatltnted  directly  against  these  of- 
ficers. See  Keyser  v.  M'Klsson,  2  Rawle,  139; 
Clark  T.  Ck>m.,  29  Pa.  St  129;  CampbeU  y. 
Com.,  96  Pa.  St  344;  Shartzer  v.  School  Dlst., 
90  Pa.  St  192;  Gregg  Tp.  t.  Jamison,  55  Pa. 
8t  468;   Com.  r.  Sllfer,  25  Fa.  St  2S-81. 

"2,  3.  The  second  reason  is  tliat  the  petit 
jury  that  appeared  to  try  this  canse  were  Il- 
legally impaneled  because  they  were  drawn 
from  a  Jury  whed  not  In  the  custody  of 
the  Jury  commissioners;  and  the  third  Is 
that  the  key  ot  the  }ury  wheel  was  not  at 
all  times  Inaccessible  to  any  other  person 
than  the  sheriff.  These  reasons,  like  the  one 
already  considered,  embody  complaints  with- 
out specifying  how  or  wherein  the  court 
erred  with  respect  to  tlie  matters  therein 
embraced.  These  complaints  are  of  a  serious 
natiure,  and,  in  order  that  our  dintositlon  of 
them  may  be  intelligible,  it  Is  necessary  to 
refer  to  the  record  facts.  After  the  testi- 
mony had  been  heard  upon  the  motion  al- 
ready considered,  counsel  toi  the  defendant 
filed  four  additional  reasons— unsupported, 
howerer,  by  any  afUdavit  or  evidence— for 
quashing  the  arrays  and  the  indictment.  The 
(acts  asserted  In  each  of  these  four  eeereeal 
reasons  are,  upon  the  face  of  the  latter,  ei- 
ther directed  to  such  a  p«1od  of  time  as 
shows  their  Irrelerancy  to  the  matter  then 
before  tne  court,  to  wit  that  of  quashing 
the  arrays  and  the  indictment,  or  to  an  en- 
tirely indefinite  period,  and  therefore  hav- 
ing no  direct  bearing  upon  the  case  at  hand. 
We  will  here  reproduce  these  reasons,  num- 
bering them,  for  convenience  sake  (a),  (b), 
<c),  (d),  as  follows:  (a)  Because  the  jury 
whe^  iB  not  In  the  custody  of  the  jury 
commissioners,  (b)  Because  the  key  of  the 
jury  wheel  has  not  at  all  times  been  Inac- 
cessible to  any  other  person  than  the  sher- 
iff, (c)  Because  the  prothonotary  of  the 
court  of  common  pleas  and  the  derk  of  the 
court  of  quarter  sessions  and  oyer  and  ter- 
miner did  not  uor  did  either  of  them,  certify 
to  the  sheriff  and  Jury  commissioners  of  the 
said  county,  at  the  end  of  the  preceding  term 
of  their  respective  courts,  the  names  of  the 
Jurors  who  appeared  and  served  at  the  said 
terms;  also  the  names  of  those  who  made 
default,  or  were  excused  from  serving  as  Ju- 
rors at  that  time,  and  also  the  names  of 
those  wbo  were  privileged  or  exempted  from 
serving  as  Jurors,  (d)  Because  the  Jury 
wheel  has  not  been  sealed  as  prescribed  by 
the  act  of  assembly.  After  filing  these  sev- 
eral reasons,  counsel  for  defendant  made 
an  offer  to  show  the  facts  asserted  therein, 
this  offer  being  in  the  exact  language  of  the 
reasons,  and  therefore  equally  as  indefinite 
as  they  In  their  bearing  upon  the  question  of 
the  validity  of  the  arrays  and  Indictment 
sought  to  be  quashed.  These  reasons  and 
the  offers  were  severally  overruled,  and  in 
overruling  them  the  court  In  order  that 
the  counsel  should  not  be  misled  as  to  the 


causes  for  such  action,  but  might  remold  bis 
reasons  so  as  to  rendw  them  pertinent  to 
the  particular  indictment  and  Juries  involv- 
ed, said,  as  to  reason  and  offer  (a),  that  It 
was  too  general,  in  not  specifying  that  the 
wheel  was  not  In  the  custody  of  the  Jury 
commissioners  prior  to  the  time  when  the 
grand  Jury  which  found  this  Indictment  was 
selected,  and  prior  to  the  time  when  the 
petit  Jury  was  drawn;  as  to  reason  and  offer 
<b),  that  they  were  also  too  general,  in  not 
fixing  the  period  of  time  during  which  the 
key  was  not  inaccessible  to  persons  other 
than  the  sheriff;  as  to  reason  and  offer 
(c),  that  these  were  Insufficient  for  quash- 
ing the  arrays  or  the  indictment  unless  It 
were  also  shown  that  the  names  of  those 
who  made  default  or  were  excused  were 
not  replaced  In  the  Jury  wheel,  and  also 
that  the  time  fixed  in  the  offer  was  too  gen- 
eral to  affect  the  question  before  us  (the 
fact  being  that  the  end  of  the  preceding 
terms  of  the  respective  courts  specified  In 
the  offer  was  March  9  and  Alarch  26,  1896, 
respectively,— a  time  long  after  the  Juries  In- 
volved had  been  drawn);  and  as  to  the  rea- 
son and  offer  (d),  that  it  was  also  too  gen- 
eral. The  subject-matters  of  the  reasons 
(c)  and  (d)  are  not  now  assigned  among 
the  reasons  in  support  of  the  motions  pre- 
sented before  us,  but  they  have  been  argued 
as  if  thus  assigned,  and  we  will  so  considw 
them. 

"Our  ruling  as  to  the  lack  of  pertinency 
of  reason  (c)  by  reason  of  the  time  referred 
to  therein  requires  .  no  further  commmt. 
The  other  branch  of  the  ruling  on  the  same 
reason  was  predicated  of  the  theory  that 
section  128  of  Act  April  14,  1834  (P.  L.  304), 
requiring  the  certificates  referred  to  in  that 
reason,  and  section  136  of  the  same  act 
requiring  the  sheriff  and  commissioners  to 
replace  in  the  wheel,  at  the  time  of  the 
next  drawing,  the  names  of  Jurors  thus  de- 
faulting or  excused,  were  intended  for  the 
benefit  of  the  suitor,  and  for  the  purpose  of 
giving  him  as  large  a  number  of  names  as 
possible  from  which  juries  to  try  his  cause 
should  be  selected;  and  therefore.  If  these 
names  were  In  fact  replaced  in  the  wheel 
(which  would  be  presumed  unless  it  were 
directly  shown  to  the  contrary),  the  defend- 
ant had  not  been  injured  by  the  alleged 
neglect  of  the  d^k  and  prothonotary  to 
certify  the  names,  as  this  did  not  prove  fail- 
ure of  the  Jury  commissioners  and  sheriff  to 
replace  the  names  In  the  wheel.  Upon  fur- 
ther Investigation,  however,  we  find  It  di- 
rectly decided  in  RoUand  v.  Com.,  82  Fa. 
St  321,  that  even  the  omission  to  replace 
these  names  in  the  wheel  is  a  matter  of 
which  the  defendant  on  trial  cannot  com- 
plain, and  that  the  legislation  In  question 
was  only  intended  to  secure  equality  in  the 
performance  x>f  Jury  duty.  This  necessarily 
disposes  of  the  defendant's  contention  as  to 
this  subject-matter. 

"Upon  the  overruling  of  reason  (d),  supra. 
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counsel  for  defendant,  irlthont  fllins  any  more 
spedflc  data  In  tbat  regard,  thereupon  offered 
to  prove  that  the  JU17  wheel  had  not  been  seal- 
ed with  the  seal  of  the  Jury  commissioners,  as 
prescribed  by  the  act  of  assembly,  by  the  pres- 
entation In  evidence  of  the  wheel  itself,  which 
was  then  produced  In  court  for  that  purpoete, 
and  showed  the  manner  In  which  It  was  then 
sealed;  it  thos  being  long  after  the  Juries  in- 
TOtred  In  the  case  had  been  drawn,  and  after 
the  wheel,  subsequent  to  such  drawing,  had 
been  sealed.  The  ruling  upon  this  offer  was 
as  follows:  'The  question  is  not  how  the  Jury 
wheel  as  exhibited  here  In  court  to-day  Is 
sealed,  or  has  been  sealed.  The  question.  If  of 
any  Importance  at  all,  is  as  to  how  it  was 
sealed,  or  kept  sealed,  prior  to  the  time  when 
these  Jtiries  were  drawn.  Any  evidence  going 
to  show  that  It  was  not  sealed  prior  to  that 
time  is  allowable.  Evidence  of  Its  condition 
since  the  Juries  have  been  drawn  is  entirely 
immaterial.'  We  discover  no  error  in  this  rul- 
ing. Moreover,  It  clearly  Indicated  the  time  to 
which  evidoice  relating  to  the  subject  should 
be  directed,  and  could  not,  therefore,  have 
been  misleading  to  the  counsel.  No  evidence 
with  relation  to  such  period  was  offered  or  as- 
serted to  be  in  existence,  and  we  must  conclu- 
sively presume  there  was  none  affecting  the 
proper  sealing  of  the  wheel  in  the  manner  pre- 
scribed by  the  act  of  assembly. 

"Upon  the  overruling  of  reason  (a),  supra, 
defendant's  counsel,  without  filing  furthw 
reasons  in  that  behalf,  offwed  to  prove  that 
the  Jury  wheel  was  not  in  the  custody  of  the 
Jury  commissioners  for  one  week  prior  to  the 
drawing  of  the  grand  and  petit  Juries  for  the 
term  at  which  the  indictment  was  found.  This 
oSor  was  allowed,  and  thereupon  Mr.  James 
M.  Norria  was  sworn,  and  testified  substan- 
tially as  follows:  That  be  was  the  clerk  for 
both  the  Jury  commissioners  and  the  county 
commissioners,  and  was  paid  by  each  board 
for  services  rendered  for  them,  respectively; 
that  the  Jury  commissioners  had  had  no  sep- 
arate office  in  the  courthouse  or  elsewhere; 
that  the  Jury  wheel  had  been  kept  in  the  up- 
per right-hand  corner  of  the  safe  In  the  com- 
missioners' office,— the  place  especially  set 
aside  for  it,— and  that  the  Jury  commissioners 
themselves  took  It  out  each  time  before  the 
drawing  of  a  Jury,  and  put  It  back  again;  that 
this  comer  of  the  safe  was  devoted  to  no  other 
purpose  than  that  of  keeping  the  wheel  and 
the  envelopes  c<»italning  the  names  of  Jurors 
drawn,  after  a  drawing  took  place;  that  the 
wheel  was  in  the  custody  of  the  wltoess,  as 
the  clerk  of  the  Jury  commissioners,  in  the 
comer  of  the  safe  In  question;  that  the  safe 
was  not  accessible  to  others;  and  that  there 
were  two  sets  of  doors  to  it,  which  were  kept 
dosed,  except  while  putting  in  or  taking  out. 
papors,  but  not  locked  during  the  daytime. 
After  considering  this  evidence,  we  found  that 
the  wheel  was  In  the  custody  of.  the  Jury  com- 
missioners daring  the  period  in  question,  with- 
in the  meaning  of  the  act  of  assembly  in  that 
regard,  and  thereupon  the  motion  was  over- 


ruled. Oomplalnt  in  this  respect  )a  coBtinoed 
under  the  second  reason  now  before  na  on  the 
presoit  motions,  and  under  the  third  of  these 
reasons  there  is  again  presented  the  complaint 
made  on  the  trial  by  motion  (b),  supra,  to 
quash  the  indictment,  because  the  key  to  the 
Jury  wheel  was  not  at  all  times  inaccessible  to 
persons  other  than  ttie  sheriff.  The  second  sec- 
tion of  Act  April  10, 1867  (P.  L.  62),  enacts  that 
'the  said  Jury  wheel,  locked  as  now  required 
by  law,  sliall  remain  in  the  custody  of  the  Jury 
commissioners,  and  tlie  keys  thereof  In  the 
custody  of  the  sheriff  of  the  said  county.'  It 
has  been  held  that.  In  the  absence  of  evidence 
to  the  contrary,  the  presumption  is  that  the 
sheriff  and  Jury  commissioners  have  legally 
performed  their  duties.  BoUand  v.  Com.,  82 
Pa.  St.  306.  It  has  been  seen  (and'  as  to  this 
reference  will  be  further  hereinafter  made) 
that  there  Is  no  evidence  that  the  key  of  the 
wheel  was  not  In  the  custody  of  the  sheriff  as 
required  by  law,  and  as  to  the  custody  of  the 
wheel  by  the  Jury  commissioners  we  have  the 
evidence  already  set  forth.  We  think  this  evi- 
dence Justified  the  finding  that  the  law  had 
been  complied  with.  The  legislature  have 
definitely  prescribed  the  locking  and  sealing  of 
the  wheel,  as  also  the  manner  of  such  sealing; 
but  as  to  the  additional  precautions  to  prevent 
tampering  with  the  names  placed  therein 
from  which  Juries  are  to  be  drawn,  the  enact- 
ment is  less  specific.  It  does  not  attoaupt  to  de- 
fine the  precise  meaning  intended  by  the  use  of 
the  word  'custody,'  either  as  respects  the 
wheel  or  the  key;  and  of  this  portion  of  the 
enactment  it  was  said  In  the  case  last  cited: 
"We  must  give  this  section  a  reasonable  inter- 
pretation. It  does  not  designate  where  the 
wheel  shall  be  kept,  and  provides  no  place  lo 
which  the  Jury  commissioners  may  deposit  it' 
It  was,  therefore,  held  in  tliat  case  tliat  the  de- 
positing of  the  wheel  in  the  vault  In  the  coun- 
ty commissioners'  office,  in  a  locked  diest.  In 
the  custody  of  the  county  commissioners'  clerk, 
who  was  also  the  sworn  clerk  of  the  Jury  com- 
missioners, was  a  sufficient  compliance  with 
the  statute  relating  to  the  custody  of  the 
wheeL  In  the  later  case  of  Ourley  y.  Com., 
84  Pa.  St  152,  there  being  no  office  provided 
for  the  Jury  commissioners,  nor  place  of 
safety  for  the  custody  of  the  wheel,  they  ar- 
ranged for  Its  custody  In  the  vault  of  the 
county  treasurer,  upon  condition  that  no  one 
but  a  Jury  commissioner  should  enter  the 
vault  for  the  wheeL  The  sheriff  kept  the  key, 
and  it  was  held  that  the  custody  of  the  wheel 
was  sufficient  In  this  last  case  the  key  to  the 
vault  was  in  the  possession  of  the  county 
treasurer,  and,  of  course,  he  had  access  there- 
to. His  only  restraint  by  the  Jury  commia- 
siraiers  against  taking  the  wheel  from  the 
vault  or  allowing  persons  other  than  these 
commissioners  to  enter  It  tat  that  purpose  was 
his  agreement  with  the  Jury  commissioners 
not  to  do  so,  and  the  legal  penalties  attaching 
to  his  interference  with  the  wheel.  So,  in  the 
present  case,  the  Jury  commissioners  were 
without  an  office  or  place  of  their  own,  under 


Digitized  by 


Cjoogle 


Pa.) 


OOMMONWBALTH  T.  VALJSAI.KA. 


40» 


the  control  of  ao  one  else,  in  which  to  keep  the 
\riteel;  and  It  wEa  kept  in  the  place  desig- 
oated  and  set  apart  for  it  In  the  county  com- 
miaslonen'  safe.  So  far  as  shown,  no  one  bat 
the  Jury  commlsslonen  ever  took  It  ont  of 
that  place,  or  put  It  back  there,  or  were  an 
thoiized  by  them  to  Interfere  with  it  In  any 
way;  and,  while  the  clerk  of  the  county  com- 
misBioners  had  access  to  the  safe,  he  was,  at 
the  same  time,  the  clerk  of  the  }nry  commis- 
doneia,  and  his  acceaa  to  the  safe,  and  use 
of  it  for  the  puzpoaes  of  the  business  of  the 
county  conunlssloners,  no  more  interfered 
with  the  legal  custody  of  the  wheel  in  the  Jury 
commissioners  than  did  the  entrance  of  the 
ticflsarer  into  his  own  vault  on  business  per- 
taining tP  bis  office,  in  the  case  of  Curley  y. 
Com^  supra.  That  the  word  'custody'  men- 
tioned in  the  statute  does  not  necessarily  im- 
ply a  constant  keeping  under  lock  and  key, 
I*  (bown  in  the  above  case  of  RoUand  t.  Com., 
whoe  the  keeping  of  the  key  by  the  aberlff  In 
an  onlocked  drawer  of  his  desk,  to  which  his 
ton  and  othera  going  into  the  room  liad  ac- 
cese,  by  reason  of  the  desk  not  being  locked 
aD  the  time,  was  nevertheless  held  to  be  a 
tompllanoe  with  the  law,  althonj^  a  careless 
kee^ng  of  tbe  key. 

"The  line  o<  argument  adopted  In  support 
of  the  presoit  motions.  In  view  of  our  con<du- 
dons  that  there  Is  no  evidence  affecting  the 
proper  sealing  of  the  Jury  wheel,  or  showing 
that  the  key  thereof  was  not  in  the  custody 
of  the  sh^-iiC,  as  required  by  law,  requires 
fartlier  notice  at  this  itoint  It  is  conceded 
by  counsel  for  defendant— in  fact  tbe  record 
proves  it  beyond  auy  question— that  there  is 
oot,  upon  such  record,  any  evidence  of  the 
character  Just  referred  to;  but  it  Is  claimed: 
(1)  That  under  the  formal  reasons  (b)  and 
(d),  supra,  and  the  offers  to  prove  the  facts 
there  alleged  (being  among  the  several  rea- 
ioiia  filed  for  quashing  the  arrays  and  the  in- 
dictment), the  court  should  liave  admitted  evi- 
dence to  show  tliat  the  wheel  was  not  prop- 
erly sealed,  and  that  the  key  was  not  properly 
Icept;  (2)  that  it  must  now  be  presumed  that 
8Tich  evidence  existed;  and  (3)  that  by  over- 
ruling the  reasons  and  offers  the  defendant 
has  been  deprived  of  his  legal  rights.  It  is 
not  now  argued,  nor  is  such  a  proposition  ten- 
able, tliat  the  questions  of  the  proper  custody 
of  the  key  in  the  sheriff,  and  of  the  proper 
manner  of  sealing  the  wheel,  were  material 
In  this  case,  as  respects  any  other  period  than 
from  the  last  annual  filling  of  the  wheel  to 
the  drawing  of  the  grand  and  petit  Jurors  in- 
volved In  the  finding  of  this  indictment  and 
the  trial  thereof;  but  It  is  contended  that  the 
reasons  and  offers  In  question,  although  not 
expressly  directed  to  this  period  of  time, 
should  not  have  been  overruled,  because  their 
nnllmlted  scope  as  to  time  embraced,  among 
others,  the  material  period;  and,  as  said  by 
the  court  In  Com.  v.  Bezek,  168  Pa,  St.  616, 
32  AtL  109,  the  rule  In  dvll  cases,  that  it  is 
not  error  to  reject  as  a  whole  an  offer  which 
blends  Irrelevant  and  inadmissible  matters  with 


a  matter  relevant  and  admisalbie,  ought  not 
to  be  summoned  to  sustain  a  ruling  prejudi- 
cial to  the  Interests  of  a  defendant  on  trial 
for  murder.  There  Is  no  doubt  of  the  cor- 
rectness of  the  law  or  the  principle  of  Justioe 
involved  In  this  last  proposition,  but  the  mis- 
take of  the  counsel  In  Invoking  it  to  prove 
that  the  court  was  in  errtn:  In  the  ruling  re- 
ferred to  lies  in  an  erroneous  assumptioa  as 
to  the  true  character  of  such  ruling,  and  that 
It  was  prejudicial  to  any  legal  interest  of  the 
defendant  If  the  court  had  simply  overruled 
the  reasons  and  offers  tn  question,  without 
further  suggestlca  or  cMument,  and  thereby 
the  d^endanf  8  couns^  had  either  been  fair- 
ly misled  to  assume  that  the  ruling  Involved 
the  conclusion  that  evidence  even  pertinent 
to  the  material  period  of  Inquiry  was  not  re- 
ceivable, or  he  neglected  his  opportunity  to 
renew  the  reasons  and  offers  so  aa  to  con- 
form to  the  pertinent  period,  then  such  ruling, 
coupled  with  its  treatment  by  counsel,  would 
have  operated  to  the  prejudice  at  the  defend- 
ant's interesta,  If  he.  In  fact,  had  pertinent  evi- 
dence to  offer;  and  In  that  event  the  pnq>08l- 
tlon  of  the  case  last  above  cited  would  now 
have  been  appllcaUe^  and  It  would  have  been 
wrong  to  refuse  the  defendant  a  hearing  on 
the  pertinent  evldaice  In  question  by  the  ap- 
plication of  the  rule  In  dvII  caaes  that  it  is 
propor  to  reject  aa  a  wh<rfe  an  offw  blending 
relevant  and  Irrelevant  matters.  But,  as  has 
already  been  diown,  the  court.  In  overruling 
the  reasons  and  offers  r^erred  to,  not  only 
distinctly  pointed  out  their  lack  of  pertinency 
In  not  being  properly  directed  to  tbe  period  of 
time  which  rendered  them  material,  but  also 
Indicated  that  evidence  directed  to  such  pe- 
riod would  be  receivable.  And,  as  has  also 
been  shown,  counsel  thereupon,  in  the  case  of 
the  reason  relative  to  the  custody  of  the 
wheel,  adopted  the  suggestion  of  the  court, 
renewed  his  offer,  and  was  heard  upon  tbe 
testimony.  It  cannot  be  said,  therefore,  ei- 
ther that  the  coimsel  was  misled  by  the  ruling 
In  question,  or  that  the  court  refused  to  re- 
ceive testimony  as  to  the  qneetlons  of  the 
proper  custody  of  tbe  key,  or  the  proper  seal- 
ing of  the  wheel,  at  any  material  point  ot 
tlmew  Nor,  in  view  of  what  we  liave  already 
said,  and  in  the  absence  of  any  specific  offer 
of  testimony  relative  to  a  material  period  of 
time,  are  we  to  assume  that  such  evidence  ex- 
isted. The  proposition  laid  down  In  the  case 
of  Com.  V.  Bezek,  supra,  is,  therefore,  not  ap- 
plicable to  the  facts  of  this  case,  and,  as  there 
shown,  it  was  not  in  fact  applied  in  that 
case,  because,  as  there  appears,  after  the  re- 
jection of  the  offer  of  blended  relevant  and 
irrelevant  matter,  that  which  was  relevant 
was  received,  and  the  defendant  was  there- 
fore not  harmed.  Bo  here  the  court  indicated 
what  matter  was  relevant  and  receivable,  and 
the  defendant  had  a  full  and  fair  opportunity 
to  present  it.  He  has,  consequently,  no 
cause  to  complain,  and  the  failure  to  present 
any  relevant  testimony  gives  rise  to  the  pre- 
sumption that  there  was  none.    These  condu- 
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s)<m8  In  no  way  Interf  »e  with  the  legal  rights 
of  a  defendant  Even  though  the  offense 
charged  against  him  be  of  the  most  serious 
character,  his  defense  mast  have  relation  to 
the  Issue,  and  must,  in  Its  presentation,  con- 
form to  reasonable  and  well-established  rules. 
When  called  upon  to  plead  to  an  indictment, 
he  has  an  undoubted  right  to  question  the  le- 
gality of  any  of  the  proceedings  relating  to 
the  fllling  of  the  Jury  wheel  from  which  ^- 
tiier  the  grand  Jurors  who  found  the  indict- 
ment M  the  petit  Jurors  summoned  to  try 
him  were  drawn,  or  to  contest  the  legality— 
as  applied  to  th«  period  between  the  fllling 
and  the  drawing  of  Jurors  affecting  his  cause 
— of  the  custody  of  the  key  of  the  wheel,  or 
ot  the  wheel  Itself,  or  of  the  manner  of  its 
sealing.  But  all  these  matters  are  presumed, 
in  the  first  Instance,  to  have  been  legally  car- 
ried on  and  performed  by  the  officers  upon 
whom  the  law  imposes  that  duty,  and  the 
defendant,  who,  being  called  for  trial,  com- 
plains to  the  contrary,  must  be  prepared  to 
support  his  complaint  by  pertinent  evidence. 
A  mere  offer  to  produce  evidence  having  rela- 
tion to  these  several  subjects,  but  without  re- 
gard to  any  designated  period  of  time  or  cir- 
cumstance, not  baaed  upon  any  affidavit,  or 
specifying  the  name  of  a  vrltness,  does  not  re- 
-qmre  the  court  to  assume  its  relevancy,  or  to 
delay  the  regular  trial,  and  proceed  vrlth  a 
general  investigation  of  the  subjects  in  ques- 
tion, upon  such  proofs  as  may  happen  to  be 
extracted  by  the  Incidental  calling  of  the  offi- 
cers supposed  to  be  cognizant  of  the  facts,  of 
which  the  person  proposing  to  call  them  has  no 
definite  information  or  knowledge.  The  court 
is  entitled  to  know  in  advance  specifically  what 
Is  proiwsed  to  be  proven  in  such  case,  and  the 
period  of  time  to  which  the  proposed  evidence 
relates.  If  the  complaining  defendant  lias  per- 
tinent evidence  to  offer,  his  counsel  is  presumed 
to  know  what  it  is;  and  it  is  his  duty  to 
make  the  offer  specific  enough  to  indicate  its 
pertinency.  Failing  in  tills,  and  being  inform- 
ed by  the  court  wherein  the  offer  is  defective, 
neither  he  nor  his  client  can  afterwards  Justly 
complain  of  injury  to  any  legal  rights,  no  mat- 
ter how  serious  the  character  of  the  offense  for 
which  the  trial  has  been  had,  especially  where 
no  affidavit  or  evidence  of  any  kind  is  produced 
to  show  the  existence  of  evidence  that  may 
have  been  relevant.  Were  the  rules  of  prac- 
tice otherwise,  trials  in  court  would  be  without 
definite  purpose  or  efficacy. 

"4,  6.  The  fourth  reason  is  that  the  Judge 
and  Jury  commissioners  did  not,  as  the  statute 
requires,  file  in  the  prothonotary's  office  a  list 
containing  the  name,  occupation,  and  residence 
of  every  person  placed  in  the  Jury  wheel,  to 
wit,  the  name  of  Juror  J.  M.  Bnrdick;  and 
the  fifth  reason  is  the  refusal  of  the  court  to 
sustain  defendant's  challenge  for  cause  of  said 
juror,  as  it  appeared  from  the  certified  list  of 
Jurors  offered  In  evidence  that  his  name  was 
not  filed  of  record.  We  assume  that  by  the  lan- 
guage of  the  fourth  reason,  taken  with  that  of 
the  fifth,  It  is  meant,  not  tiiat  the  certified  list 


of  Jurors  was  not  regularly  filed  In  the  pro- 
thonotary's office^  for  the  record  here  abowi 
that  such  a  list  was  offered  in  evidence  by 
the  defendant,  bat  that  it  is  Intended  to  be 
asserted  that  such  list  did  not  contain  the 
name  of  one  of  the  Jurors  called,  to  wit,  J.  M. 
or  Jasper  M.   Burdick.      One  of   the  Jurors 
drawn  and  returned  by  the  sheriff  on  the  regn- 
lar  panel  was  Jasper  M.  Burdick,  who,  on  be- 
ing called  and  sworn  on  his  voir  dire,  proved 
to  be,  as  stated  on  the  panel,  a  resident  of 
Wilkesbarre,  and  a  manufacturer.     Thereup- 
on defendant's  counsel  interposed  a  challenge 
for  cause  'that  the  Juror's  .name  Is  not  con- 
tained in  the  list  of  Jurors'  names  filed  In  the 
prothonotary's  office  as  prescribed  by  the  act 
of  assonbly,'  and  supplemented  the  challenge 
by  offering  the  certified  list  In  the  file  office, 
showing  not  the  correct  name  of  the  Juror  on 
the  stand,  but  the  name  'Casper  M.  Burdick. 
manufacturer,  Wilkesbarre  dty.'    It  was  then 
shown  to  our  satisfaction  by  the  testimony  of 
the  Juror  on  the  stand  that  the  only  Bnrdicks 
In  the  dty  of  Wilkesbarre  were  himself  and 
W.  H.  Burdick,  of  whom  the  former  only  was 
a  manufacturer.     We  thereupon  overmled  the 
challenge,   holding,   in  substance  and  effect: 
First,  tliat  from  the  absence  from  the  certified 
list  of  the  correct  name  of  the  Juror  upon  the 
stand,  in  view  of  the  presence  on  that  list  of 
a  name  with  an  occupation  and  residence  in 
all  respects  identical  with  that  of  the  Juror 
save  in  the  first  letter  of  the  first  name,  we 
would  not  assume  that  the  correct  name  of  the 
Juror  present  was  not  regularly  selected  and 
placed  in  the  Jury  wheel;  second,  that  wc 
were  satisfied  from  the  facts  already  alluded 
to  that  the  proper  officers,  in  filling  the  wheel 
intended  to  select  the  Juror  on  the  stand  as 
one  of  the  number  selected,  and  for  that  pur- 
pose placed  in  the  wheel  a  name,  with  an  oc- 
cupation and  residence,  designing  thereby  to 
Identify  and  select  the  particular  Juror  pres- 
ent, who,  by  the  name  placed  in  the  wheel,  had 
been  duly  drawn  and  returned.     In  view  of 
the  nonexistence  In  Wilkesbarre,  or  elsewhere, 
so  far  as  the  testimony  showed,  of  any  person 
of  the  name  of  Casper  M.  Burdick,  wheth«  a 
manufacturer  or  otherwise,  and  of  the  resi- 
dence here  of  the  present  Juror,  Jasper  M.  Bur- 
I  dick,  a  manufacturer,  we  regarded  the  name 
I  on  the  list  as  corroborative  of  the  actual  selec- 
j  tion  and  dravrlng  of  the  Juror  present,  yet  In- 
I  dlcative  of  an  error  in  writing  upon  the  list 
I  the   name  Casper  instead   of  Jaspo',   consc- 
{  quent  upon  a  similarity  of  sound  in  the  calling 
of  the  name  to  the  person  who  wrote  the  list. 
The  third  section  of  Act  March  18,  1874  (P.  L. 
46),  referred  to  in  the  reason  under  considera- 
tion, requires  that  thereafter  'a  list,  containing 
the  name,  occupation  and  residence  of  every 
person  placed  hi  the  Jury  wheel,  shall  be  kept, 
certlfled  by  the  Judge  and  Jury  commissioners 
or  such  of  than  as  shall  be  present  at  the 
selection  of  such  persons,  and  filed  of  record  In 
the  office  of  the  prothonotary  of  the  court  of 
common  pleas  of  the  respective  county.'     In  a 
case  entitled  'In  re  Challenge  to  Certain  Grand 
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Jnron,'  itftOTtei  In  23  Pittsb.  Leg.  J.  73,  we 
find  a  construction  of  this  act  b^  the  present 
chief  justice,  then  president  Jndge  of  Alle- 
gheny county.  In  that  case  he  says:  'The  act 
does  not  declare  that  the  nonappearance  of  a 
Joror's  name  on  the  certified  list  shall  be  good 
cause  for  challenge,  but,  inasmuch  as  it  re- 
quires that  the  list  shall  contain  the  name,  oc- 
cupation, and  residence  of  every  person  pla- 
ced in  the  jury  wheel,  a  fair  construction  of  It 
requires  us  to  hold  that  the  list  is  at  least 
prima  facie  evidence  that  all  the  persons  whose 
names  appear  on  it  were  duly  selected,  and 
that  all  whose  names  are  not  found  on  the  list 
were  not  properly  selected,  placed  in  the  wheel, 
and  drawn  therefrom.  If  the  name  of  any 
person  summoned  as  a  Juror  does  not  appear 
on  the  certified  list,  the  presumption  is  that  he 
is  not  one  of  those  selected;  but  this  presump- 
tion may  be  rebutted  by  proof  that  be  was  duly 
selected,  and  his  name  placed  In  the  wheel  as 
required  by  law.  If  this  is  satisfactorily 
«showii,  the  fair  inference  then  Is  that  there  has 
been  merely  an  accidental  omission  to  enter 
the  name  on  the  certified  list,  which  may  readi- 
ly occur  In  making  out  a  list  of  over  three 
thousand  names.'  The  foregoing  construction 
must  be  viewed  in  the  light  of  the  fact  that  in 
the  cases  then  before  the  court  neither  did  the 
names  of  the  Jurors  there  in  question  who  had 
been  drawn  from  the  wheel,  nor,  so  far  as 
shown,  did  any  names  in  any  way  similar 
thereto,  appear  on  the  list.  We  are  of  the  opin- 
ion, therefore,  tliat  our  conclusions  In  this  case 
are  not  inharmonlouf  with  the  spirit  of  the 
mle  there  applied.  In  other  words,  we  hold, 
where  the  name,  occupation,  and  residence  of 
a  person  summoned  as  a  Juror  fail  to  cor- 
resjwnd  exactly  with  any  name,  occupation, 
and  residence  appearing  on  the  list,  but  so 
nearly  correspond  as  In  the  present  case,  any 
prima  facie  presumption  that  the  Juror  sum- 
moned Is  not  one  of  those  selected  by  the  prop- 
er officers  is  rebutted  by  proof  that  there  was 
no  person  to  be  selected  of  the  exact  name  of 
that  appearing  on  the  list.  A  list  of  Jurors 
regularly  certified  and  filed  by  the  proper  offi- 
cers, as  in  this  case,  is  not  only  prima  lacie 
<>ridence  that  aU  the  j>ersons  whose  names  ap- 
Kar  on  It  were  duly  selected,  as  held  by  .Tndcre 
Sterrett,  but  also  prhna  facie  evidence  of  the 
selection  of  as  many  Jurors  as  there  are  names 
on  the  list  corresponding  with  the  total  number 
which  the  court  has  ordered  to  be  selected; 
and  where  the  variance  between  the  correct 
name,  occupation,  and  residence  of  a  Juror  sum- 
moned and  appearhig  and  a  name,  occupation, 
and  residence  shown  on  the  list  is  of  the  char- 
acter of  that  in  this  case,  and  the  facts  are  as 
here  shown,  the  presiunption  that  there  was 
an  error  In  writing  the  first  name  of  the  Jiuror 
upon  the  list,  consequent  upon  the  liability  of 
the  derk  keeping  it,  as  the  names  selected  by 
the  Judge  and  ivry  commissioners  are  called 
off  and  placed  In  the  wheel,  to  mistake  the 
name  Jasper,  when  called,  for  that  of  Casper,  Is 
greater  than  that  a  name  pertaining  to  no  one 
in  existence  Is  the  specified  territory,  and  with 


the  specified  occupatl(»),  was  selected  and  pla- 
ced in  the  wheel. 

"Though  not  among  the  reasons  filed,  it 
has  been  claimed  In  the  argument  that  there 
was  error  In  overruling  defendant's  chal- 
lenges for  cause  in  the  cases  of  two  other  Ju- 
rors, to  which  we  will  make  brief  reference. 
When  Frank  Gemmel,  a  merchant,  of  Ashley, 
was  called  and  sworn  on  voir  dire,  the  de- 
fendant's challenge  was:  'On  the  ground 
that  the  panel  of  Jurors  certified  by  the  sher- 
iff and  Jury  commissioners  contains  the 
name  of  Frank  Gemmel,— the  name  to  which 
the  Juror  responded  when  called  here  in  court. 
The  list  of  names  of  Jurymen  attached  to  the 
sheriff's  return  of  Jurors  served  contains  the 
name  of  Frank  General,  while  the  notice 
which  the  Juror  says  was  served  upon  him 
contains  the  name  of  Frank  Gemmel.'  The 
Juror  swore  that  he  knew  of  no  Frank  General, 
merchant  in  Ashley.  No  claim  or  pretense 
was  made  tliat  the  name  of  Frank  General 
was  upon  the  panel  of  Jurors;  while  the  very 
language  of  the  challenge  itself  shows  that 
this  Juror  was  regularly  drawn,  served  with 
notice,  and  appeared  In  response  thereto. 
How,  under  such  circumstances,  an  error  in 
the  writing  of  the  name  Gemmel,  in  the  sher- 
IfTs  return  of  service  of  Jury  notices,  by 
writing  It  General,  could  possibly  affect  any 
legal  right  of  the  defendant,  or  In  any  way 
disqualify  the  Jm'or,  has  not  been  suggested, 
and  we  deem  further  comment  unnecessary. 

"John  Jacobs,  a  Juror  drawn,  simimoned, 
and  returned  as  a  mine  boss  In  the  city  of 
Hazleton,  stated,  when  called  and  sworn  on 
his  voir  dire,  that  he  was  and  has  been  a 
resident  of  that  city  for  eighteen  years,  and 
still  resided  there;  that  up  to  the  September 
previous  to  the  time  of  the  trial  in  April,  he 
had  been  an  outside  foreman  or  boss  of 
mines,  but  since  September  had  been  a  su- 
perintendent of  a  plane;  that  there  was  an- 
other John  Jacobs,  who  for  two  years  past 
had  been  a  merchant  and  Insurance  agent 
residing  In  said  city,  but  that  prior  to  that 
time  the  latter  had  lived  In  Hazle  township, 
and  up  to  two  or  three  years  previous  had 
also  occupied  a  position  of  outside  foreman 
or  boss.  A  challenge  for  cause  was  then- 
overruled,  the  court  holding  that  the  Juror 
present  was  the  one  drawn  and  intended  for 
Jury  service.  In  our  judgment,  then  and 
now,  the  occupation  of  the  Juror  present,  up 
to  within  two  months  of  the  time  of  filling 
the  wheel,  being  the  same  as  that  of  the  per- 
son whose  name  was  selected,  and  the  juror 
thereafter  continuing  in  connection  with  the 
same  line  of  business,  sufficiently  Indicated 
that  he  was  the  one  whose  name  was  intend- 
ed to  be  placed  in  the  wheel,  and  clearly  dis- 
tinguished him  from  the  other  John  Jacobs, 
who  for  two  or  three  years  had  been  a  mer- 
chant and  Insurance  agent  only. 

"Finally,  upon  the  subject  of  challenges. 
It  is  suggested  that  the  court  ought  not  to 
have  sustained  the  common  wealth's  challenge 
for  cause  of  a  Juror  (Peter  Mackin)  on  the 
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'ground  of  eonsdentloue  scmples  against  cap- 
ital punishment.'  This  Juror  clearly  stated 
on  his  Tolr  dire  that  he  had  such  conscien- 
tious scruples  on  the  subject  of  capital  pnn- 
ishment  as  would  prevent  him  from  render- 
ing a  verdict  of  guilty  of  nnirder  of  the  first 
degree;  the  penalty  being  death.  If  the  evi- 
dence clearly  trarranted  It.  There  was  no 
error  in  sustaining  this  challenge. 

"6,  7.  Another  reason  assigned  for  a  new 
trial  is  the  refusal  of  the  court  to  allow  a 
motion  of  the  defendant's  counsel  to  strike 
out  the  evidence  of  twelve  of  the  witnesses 
for  the  commonwealth,  namely,  Joseph  Kra- 
gle,  Michael  Dombrofskl,  Anthony  Lackasa- 
vltch,  Frank  Oelatosky,  Simon  Koslosky, 
Anthony  Shepenls,  Charles  Stenovltch,  Clem- 
ents Shesbensky,  Joseph  Koslukls,  Anthony 
Borak,  Joseph  Bultofski,  and  Stanley  Mc- 
Closky;  and  this  on  the  alleged  gronnd  that 
they  did  not  speak  English,  but  were  sworn 
in  that  langnage  without  the  Intervention  of 
an  Interpreter.  And  still  another  reason  as- 
signed is  the  refusal  of  the  court  to  entertain 
an  offer  subsequently  made  to  prove  that 
Frank  Oelatosky,  <me  of  the  twelve  wit- 
nesses above  named,  was  unacquainted  with 
and  uninformed  as  to  the  oath  it  was  alleged 
he  had  taken  in  the  case;  that  said  oath 
was  never  repeated  to  him  In  bis  native  lan- 
guage; that  he  could  not  speak  English;  and 
that  the  matter  was  brought  to  the  attention 
of  the  court,  and  objection  raised,  as  soon 
as  discovered.  It  Is  proper  to  state  more  In 
detail  the  proceedings  prior  to  this  motion 
and  offer,  respectively,  and  the  circumstan- 
ces under  which  they  were  made  and  disal- 
lowed. But  first  It  is  only  fair  to  the  de- 
fendant to  say  that,  while  the  record  does 
not  show  In  what  language  the  oath  was  ad- 
ministered to  the  twelve  several  witnesses 
in  question,  It  was  in  fact  administered  In 
English,  without  the  Intervention  of  an  In- 
terpreter. These  witnesses  were  severally 
called  and  sworn  by  the  prosecution  In  Its 
case  In  chief,  and  severally  signified  their 
appreciation  of  the  position  they  occupied, 
by  voluntarily  holding  up  their  right  hand, 
and  Indicating  their  undertaking  to  tell  the 
whole  truth  under  the  sanction  of  the  oath, 
as  do  ordinary  witnesses  under  like  circum- 
stances. There  was  no  manifestation  on 
their  part  of  Ignorance  In  that  particular, 
otherwise  the  court,  of  Its  own  motion,  would 
have  directed  the  administering  of  the  oath 
through  an  interpreter.  They  were  of  the 
same  nationality  as  the  defendant  himself, 
and  their  native  tongue  was  likewise  his 
own.  Neither  be  nor  his  counsel  acting  for 
him  made  any  objection  whatever  to  this 
method  of  swearing  the  witnesses.  The  two 
former  sat  at  the  defendant's  table,  and 
heard  these  witnesses  testify  at  length,  either 
directly  In  English,  as  was  the  case  with 
some  In  whole  or  in  part,  or  indirectly,  in 
their  native  language,  duly  Interpreted  into 
BngUsb,  as  was  the  case  with  others;  and 


then  each  was  subjected  to  cross-examina- 
tion—some at  great  leng^th— ty  the  defend- 
ant's counsel,  after  the  same  manner.  Most 
of  the  two  and  one-half  days  spent  In  hear* 
Ing  the  case  of  the  commonwealth  was  oc- 
cupied in  the  examination  and  cross-exam- 
ination of  this  particular  class  of  witnesses. 
After  waiting  until  the  commonwealth's  case 
was  closed,  defendant's  counsel  moved  to 
strike  out  the  testimony  of  these  witnesses, 
because  they  had  been  sworn  In  English 
without  an  Interpreter,  and,  as  counsel  aver- 
red, because  they  did  not  si>eBk  English,  al- 
though he  was  clearly  in  error  In  the  latter 
respect  as  to  some  of  the  witnesses.  TiAa 
motion  was  overruled,  we  regarding  it  suffi- 
cient to  say  at  that  time  that  It  did  not  ap- 
pear that  the  witnesses  did  not  understand 
the  oath,  and  that  no  objection  had  been 
previously  made  on  that  account.  Then 
came  an  adjournment  of  the  morning  session 
of  the  court,  and  upon  its  opening  In  the 
afternoon  defendant's  counsel,  by  way  of  a 
supplement  to  the  overruled  motion,  and  to 
meet  the  reasons  assigned  for  overruling  it. 
made  a  so-called  'offer,'  to  show  that  one  of 
the  twelve  witnesses,  viz.  Frank  Oelatosky, 
did  not  understand  the  oath  administered  to 
him,  that  he  could  not  speak  English,  and 
that  this  matter  was  brought  up  as  soon  as 
It  had  been  discovered.  How,  or  In  what 
manner,  this  showing  was  to  have  been 
made,  was  not  stated.  No  witness  was  call- 
ed for  that  purpose,  nor  was  any  medium  of 
such  proof  even  referred  to.  We  rejected 
the  proposition  of  the  counsel,  announcing 
that  be  would  not  be  permitted  to  thus  claim 
surprise,  after  sitting  by  and  participating 
in  the  examination  and  cross-examination  of 
witnesses  during  the  period  of  several  days, 
and  after  the  commonwealth  had  closed  Its 
case  in  chief.  Let  us  consider  the  situation 
at  the  time  the  rulings  In  question  took 
place,  and  the  probable  effect  of  such  a  mo- 
tion and  offer  If  allowed  to  prevail.  It  is  to 
be  borne  In  mind  that  new  trials  are  not 
granted  to  the  commonwealth  In  cases  of 
this  character,  and  that  both  the  motion  and 
the  offer  took  place  after  the  prosecution 
had  closed  its  case  In  chief,  and  before  the 
defense  was  opened.  Had  these  prevailed, 
the  consequence  would  have  been  the  elimi- 
nation from  the  record,  upon  technical 
grounds,  entirely  disregarded  by  the  defense 
at  the  time  they  properly  arose,  of  the  vital 
evidence  for  the  commonwealth  directly  re- 
lating to  the  issue  joined,  and  the  perma- 
nent relief  of  the  defendant  from  the  bur- 
den of  criminal  responsibility  thus  cast  up- 
on him,  unless,  perchance  the  prosecution, 
by  the  license  of  judicial  discretion,  could 
have  reached,  recalled,  resworn,  and  re-ex- 
amined the  witnesses,  who  may  have  already 
departed  the  court,  and  separated  In  differ^ 
ent  directions.  We  are  not  convinced  that 
there  was  error  either  In  the  refusal  to  alTow 
the  motion  or  to  entertain  the  offer  in  ques- 
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Hod;  nor,  In  the  absence,  as  Is  the  case  here, 
-of  any  affirmatlYe  showing  at  this  time  that 
this  -witness  or  theso  witnesses  testified 
falsely,  whether  by  reason  of  the  fallnia  to 
Interpret  the  oath  to  them  or  otherwise,  do 
the  mllngs  in  qacstlon  entitle  the  defendant 
to  a  new  trial  upon  the  principle  that,  the 
■crime  charged  against  him  being  a  serlons 
one,  he  onght  not  to  be  denied  that  consid- 
eration where  he  has  suffered  In  the  first 
trial  of  the  canse  on  grounds  other  than 
technical  errors  of  law.  We  have  no  hesita- 
tion in  concluding  that  the  failure  of  the 
defendant  and  his  counsri  to  interpose  any 
objection  to  the  administering  of  the  oath 
to  the  several  witnesses  referred  to  withont 
the  Interposition  of  an  Interpreter,  and  the 
delay  in  raising  that  objection  nntll  after 
the  case  of  the  commonwealth  was  closed, 
constituted  a  waiver  of  any  right  the  de- 
fendant might  have  had  to  have  the  oath 
Interpreted  bad  the  objection  been  taken 
whm  the  witnesses  were  called,— at  least  to 
the  extent  of  precluding  him  from  having 
the  evidence  stricken  from  the  record  in  the 
manner  attempted  in  this  case;  that  the  mo- 
tion to  strike  out  the  testimony  was  properly 
overruled;  and  that  neither  the  defendant 
nor  his  counsel  should  be  allowed  to  wait 
without  objection,  and  take  the  benefit  of 
the  chances  of  evidence  from  these  witnesses 
favorable  to  the  defendant,  and  then,  find- 
ing It  to  be  otherwise,  plead  Ignorance  of 
the  matter  sought  to  be  proven  by  the  offer; 
and  thereby  seek  to  eliminate  the  testimony 
from  the  record.  Counsel  must  be  held  to 
have  knowledge  of  matters  of  this  character 
occurring  and  coming  before  them  during 
the  conrse  of  a  trial  in  which  they  partici- 
pate, whether  in  fact  Ignorant  of  them  or 
not  If  tbe  rule  were  otherwise,  motions  and 
offen  of  the  character  we  have  been  conald- 
eilng  wonld  operate  as  instruments  by  which 
the  orderly  conduct  of  the  trial  of  causes 
wonld  be  trifled  with,  and  whereby  the  ad- 
ministration of  the  law  would  be  brought 
hito  deserved  disrepute.  We  do  not  assent 
to  the  proposition  of  the  counsel  that  no  le- 
gal right  of  a  defendant  charged  with  mur- 
der can  be  waived  by  hlmRelf,  or  by  those 
who  represent  him  in  his  presence.  Thus  in 
Com.  V.  Ware,  137  Pa.  St.  465,  20  Atl.  806,— 
which  was  a  case  of  the  conviction  of  mur- 
der of  the  first  degree,— the  Jurors,  In  being 
Impaneled,  were  examined  as  to  their  quali- 
fications without  being  first  sworn  to  make 
true  answers.  No  objection  was  made  to 
this  mode  of  procedure,  and  the  prisoner's 
counsel  participated  in  such  examination 
without  asking  that  the  jurors  be  sworn. 
The  supreme  court  held  that,  bad  the  pris- 
oner requested  at  the  time  that  the  jurors 
be  first  sworn,  and  had  that  request  been 
rafnsed,  it  would  have  been  error.    But  that. 


when  the  prisoner  voluntarily  examined  the 
jtirotB  wlthomt  their  being  sworn,  and  wftb- 
out  objection  or  exception,  he  could  not  take 
advantage  of  it  after  a  trial  upon  the  merits. 
In  that  case  the  court  also  says:  It  Is  said 
that  in  a  capital  case  the  priaoner  can  waive 
nothing;  that  is  to  say,  he  is  not  bound  by 
aach  waiver.  This  is  a  mistake  In  the  broad 
sense  In  which  the  proposition  Is  asaaOy 
stated.  There  are  many  things  to  which  bis 
waiver  would  not  bind  him.  There  are,  on 
the  other  hand,  many  matters  connected 
with  the  trial  which  he  may  waive.'  One 
of  the  cases  put  by  the  court  is  the  defend- 
ant's right  to  waive  the  challenge  of  a  jnror. 
'But,'  say  the  court,  If  he  challenges  the 
Juror  for  cause,  he  has  a  right  to  examine 
him  as  to  his  qnallflcatlons,  after  which,  if 
he  has  not  shown  cause,  he  may  challenge 
peremptorily,  or  he  may  waive  either  form 
of  challenge,  and  allow  the  Juror  to  take  his 
seat  In  the  box.  If  this  were  not  so,  we 
might  have  the  anomaly  of  a  challenge  for 
cause  being  abundantly  sustained  by  the 
Juror's  answer;  a  waiver  of  the  challenge 
by  the  prisoner,  followed  by  a  motion  for  a 
new  trial.  In  case  of  conviction,  upon  the 
ground  tha1>  an  incompetent  juror  had  been 
permitted  to  serve.  A  plea.  In  such  case, 
that  he  was  not  bound  by  his  waiver,  would 
not  receive  much  consideration.' 

"We  are  not  called  upon  to  discuss  what 
the  defendant  might  have  shown  or  been 
permitted  to  show,  in  the  comae  of  the  pres- 
entation of  Us  own  case,  after  opening  It  to 
the  Jury,  concerning  the  snbjeets  we  bare 
hitherto  considered.  This  is  in  no  way  be- 
fore ns.  After  a  earefnl  consldenitioa  ot  the 
various  reasons  assigned,  we  are  of  tiie  opbi- 
ion  that  the  defendant  has  had  a  ftiir  trial, 
and  that  he  was  fairly  oonvleted,  -under  the 
abundant  and  convincing  evidence  against 
him.  The  motions  for  new  trial  and  in  ac^ 
rest  of  judgment  are  overruled." 

Eugene  Ward,  for  appellant.  D.  A  Tell, 
Jr.,  Dlst  Atty.,  and  Ralph  Wadhams,  Asst. 
Dlst  Atty.,  for  the  Commonwealth. 

Pi!B  CURIAM.  We  are  clearly  of  opinion 
that  all  the  assig^nments  of  error  are  entirely 
without  merit.  They  were  all  considered  by 
the  learned  Judge  of  the  court  below  in  his 
opinion  on  the  motions  for  new  trial  and  In 
arrest  of  judgment.  That  opinion  is  a  most 
exhaustive  and  elaborate  treatment  of  all 
the  subjects  involved  In  the  present  conten- 
tion, and  we  are  well  satisfied  with  its  rea- 
soning and  conclusions.  We  do  not  think  It 
necessary  to  repeat  them,  and  we  therefore 
affirm  tbe  Judgment  for  the  reasons  stated 
in  the  opinion.  The  judgment  of  the  court 
below  Is  affirmed,  and  It  is  ordered  that  the 
record  be  remitted  for  the  purpose  of  execu- 
tion. 
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LUMIS  et  al.  v.  PHILADELPHIA  TRAC- 
TION 00.1 
(Sapreme  Conrt  of  PennsylTania.     April  26, 
1897.) 

STBSBT  Rl.ILBOiLDS  — CK088IK0  AOCIDBNTS— COJJ- 
TBIBCTOBT  NsaLIGENCE. 

A  trench  18  inchei  wide,  which  had  been 
dug  21  inches  from  a  street-car  traclc,  stopped 
3  feet  from  the  crossing.  In  attempting  to 
cross  the  street,  and  after  crossing  the  track, 
plaintiff  stepped  away  from  the  cross  walk, 
and,  finding  her  course  obstructed  by  dirt 
thrown  from  the  trench,  started  back.  As 
■he  was  on  the  track,  an  approaching  car,  a 
half  square  away,  rang  its  gong,  and,  instead 
either  of  continuing  to  cross  back,  or  of  turn- 
ing and  taking  an  unobstructed  part  of  the 
crossing  forward,  she  took  several  steps  back- 
ward to  one  side,  and  fell  into  the  trench.  The 
accident  occurred  in  daylight,  Hdd,  that  she 
was  guilty  of  contributory  negligence. 

Appeal  from  conrt  of  common  pleas,  Phila- 
delphia county. 

Separate  actions  by  Mary  B.  Lnmls  and 
Lewis  H.  LumlB  against  the  Philadelphia 
Traction  Company  were  consolidated,  and, 
from  a  Judgment  for  plaintiffs,  defendant  ap- 
peale.    Reversed. 

J.  Howard  Gendell,  for  appellant.  Henry 
M.  Da  BolB,  for  appellees. 

ORBEN,  J.  The  plaintiff  Mrs.  Ltmils,  at 
tbe  time  of  the  happening  of  the  accident  in 
qnestlon,  was  pushing  a  baby  carriage,  with 
a  little  child  in  It,  In  an  effort  to  cross  Market 
street  from  north  to  south  on  the  west  cross- 
ing of  Thlrty-Fot^'th  street.  There  were  two 
tracks  of  the  defendant's  road,— one  on  the 
north,  carrying  west-bound  passengers;  and 
the  other  on  the  south,  carrying  east-boimd 
travelers.  She  started  from  the  northwest 
corner  of  the  two  streets,  and  this  was  her  ac- 
count of  ber  movement:  "Then  I  Intended  to 
cross  Market  street,  but  stopped  for  a  mo- 
ment, to  see  If  there  were  any  cars  coming. 
Another  lady  with  a  baby  coach  passed  me, 
and  I  4l'>nt  on  across  the  street,— across  the 
car  tracks;  and  before  I  was  aware  of  any- 
thing I  had  the  wheels  of  the  coach  right  on  a 
bank  of  dirt,— the  front  wheels  of  the  coach.  I 
could  not  roll  it  over  it,  and  I  went  back  on 
the  other  side,  to  get  up  on  the  other  side.  As 
I  started  forward,  I  beard  the  gong  of  the 
cable  car  ringing,  and  I  did  not  have  time  to 
cross  the  track  again.  There  I  turned  to  the 
east  I  could  not  go  back  for  the  car,  nor  for- 
ward for  the  pile  of  dirt.  I  stepped  to  the  left 
side  for  about  two  steps,  and  found  I  was 
falling."  She  added  that  she  fell  to  the  bot- 
tom of  the  hole.  This  Is  a  very  Imperfect  and 
confused  account  of  what  happened.  It  would 
not  be  possible  to  define  the  precise  circum- 
stances without  resorting  to  her  cross-exam- 
ination and  to  the  other  testimony  In  the  case. 
She  seems  to  say  that  she  went  all  the  way 
across  the  street  and  across  the  car  tracks, 
and  then  attempted  to  go  back  again,  but  bad 

1  Rehearing  denied. 


not  time  to  do  so,  and  then  she  stepped  to  tbe 
left  Bide,  and  found  herself  falling.  On  ber 
cross-examination  she  was  asked:  "Q.  What 
did  yoQ  do?  A.  Started  to  the  south  side  of 
Market.  Q.  Did  you  go  straight  across?  A. 
I  stopped  at  tbe  pile  of  dirt.  Q.  Where  was 
it?  A.  Half  way  between  tbe  car  track  and 
flagging.  Q.  Where  was  it  in  relation  to  the 
track,— -before  you  got  to  the  west-bound  track, 
or  between  the  two  tracks?  A.  Between  the 
south  track  and  the  pavement  Q.  What  did 
you  do  after  that?  Did  you  go  right  across V 
A.  No,  sir.  I  could  not  roll  the  carriage  over 
the  pile  of  dirt.  I  Intended  to  go  back.  Q. 
Did  you  go  back?  A.  I  could  not,  because  the 
car  was  coming.  I  was  standing  with  my 
whole  person  on  the  south  track,  and  tbe  car 
was  coming  on  that  track,  going  east  towards 
tbe  Delaware  on  the  same  track  I  was  going 
on.  A  part  of  the  coach  was  right  over  tbe 
track.  •  •  •  Q.  How  far  away  from  you 
was  the  car  when  tbe  gripman  rung  the  bell? 
A.  Not  half  a  square."  As  the  plaintiff  was 
on  the  track,  and  the  front  wheels  of  the  car- 
riage also,  and  tbe  car  nearly  half  a  square 
away,  there  was  nothing  to  prevent  her  from 
drawing  the  carriage  back  over  the  track.  It 
would  require  but  an  Instant  of  time,  and 
there  was  no  peril  in  Immediate  prospect  that 
would  Justify  an  Irresponsible  movement  be- 
cause of  sudden  apprehension  of  Imminent 
danger.  She  chose  to  divert  tbe  course  of  the 
carriage  In  another  direction,  moving  back- 
ward as  she  did  so.  As  a  matter  of  fact,  the 
car  stopped  about  10  or  15  feet  away  from  the 
crossing,  but  she  had  already  fallen  before 
the  car  stopped.  She  was  asked:  "Q.  Did  it 
stop  before  it  got  to  you?  A.  I  do  not  know 
where  be  stopped.  I  fell  before  he  stopped 
tbe  car."  It  Is,  therefore,  a  fact,  established 
by  her  own  testimony,  and  not  contradicted 
by  any  one,  that  she  got  off  the  track  herself, 
pushed  the  carriage  off  also,  changed  its 
course,  and  herself  moved  backward  without 
looking  where  she  was  moving,  and  fell  Into 
the  manhole,  while  tbe  car  was  still  moving, 
and  before  It  stopped  at  a  distance  of  10  or  15 
feet  away  from  the  crossing.  This  was  prov- 
ed by  another  of  tbe  plaintiffs  witnesses 
(FIbble),  who  was  asked:  "Q.  The  car  stop- 
ped before  It  got  to  the  crossing?  A.  Tes,  sir. 
Q.  Far  away?  A,  About  ten  or  fifteen  feet 
away.  Q.  Entirely  stopped  before  was  at  the 
crossing?  A.  Yes,  sir.  I  gave  him  great  credit 
for  that"  Now,  it  is  too  plain  for  argument 
that  the  movement  she  did  make  necessarily 
took  more  time  than  would  have  been  requir- 
ed to  complete  her  act  of  recrossing  the  track, 
as  she  was  already  almost  across,  and  part  of 
the  carriage  was  also  on  the  track.  There  was 
not  the  least  obstruction  In  her  way;  there 
was  no  actual  peril;  and  there  was  no  reason 
to  apprehend  an  Immediate  danger,  becanse 
the  car  was  so  far  away  when  she  first  saw 
It  Nearly  half  a  square  Is  quite  a  consid- 
erable distance,  In  which  there  was  opportunity 
for  crossing  and  recrossing  the  track  several 
times  before  the  arrival  of  the  car  at  tbe 
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cro88liig.  AH  of  the  foregoing  ia  said  in  con* 
templatlon  only  of  the  plaintiff's  personal  tes- 
thnony  as  to  the  occnnence.  Her  other  testi- 
mony by  other  witnesses  proves  a  far  more 
damaging  state  of  facts  as  to  her  right  to  re- 
cover. AH  the  witnesses  who  describe  the 
crossing  concur  In  saying  that  it  consisted  of 
three  courses  of  flagstone  in  width,  of  which 
one  was  taken  up  and  the  other  two  remained 
in  place.  The  plalntlCTs  witness  Fibble  was 
asked:  "Q.  Did  you  measure  the  width  of  the 
flagstone?  How  large  a  passage  was  there 
(or  a  pedestrian?  A.  No,  sir.  I  did  not  meas- 
ure that  There  were  two  flagstones.  Q.  The 
two  Sagstones  were  bare?  A  Tes,  sir.  Q. 
A  good  foot  passage  for  most  people  to  walk 
across?  A.  Yes,  sir.  The  third  one  was 
talcen  up,  and  she  was  on  the  third  one.  The 
two  wheels  was  on  the  third  one  from  the 
north  comer  crossing.  Q.  Is  that  where  the 
pile  of  dirt  was?  A.  Yes,  sir;  after  she  cross- 
ed. Q.  She  was  not  crossing  the  flagstone, 
bat  on  the  dirt?  A.  Tes,  sir.  She  was  cross- 
ing on  the  flagstone,— the  third  one.  Q.  It 
was  bare  except  at  that  one  place?  A  Yes, 
«lr.  Q.  The  baby  coach  struck  the  pile  of 
dbt?  A.  Yes,  sir.  •  *  *  Q.  The  flagstones 
were  clear  until  she  got  to  the  western  flag- 
stone, and  that  was  taken  up?  A.  Yes,  sir." 
This  was  the  only  witness,  other  than  the 
plaintiff,  who  saw  the  whole  of  the  accident, 
and  described  it.  George  Young,  another  wit- 
ness for  the  plaintiff,  testified  as  to  the  cross- 
ing. After  saying  he  saw  the  lady  pulled  out 
of  the  hole,  he  was  asked:  "Q.  Do  you  know 
where  that  hole  was?  A.  About  nearly  four 
feet  of  the  west  crossing,  and  about  eighteen 
or  twenty  Inches  from  the  railroad  track  on 
the  south  side.  Q.  Was  there  any  dirt  piled 
np?  A.  There  was  no  dirt  on  the  crossing, 
and  there  was  two  cross  stones  not  up.  Q. 
What  were  those  two  stones?  A.  The  cross 
stones,  three  rows,  and  two  of  them  down, 
and  one  taken  up."  Charles  B.  Taylor,  an- 
other witness  for  the  plaintiff,  testified:  "Q. 
The  dirt  was  piled  how  high?  A.  There  was 
no  dirt  around  the  manhole.  Q.  Not  imme- 
diately around  the  manhole?  A.  No,  sir.  Q. 
Between  the  manhole  and  the  crossing  there 
was  dirt?  A.  No,  sir.  We  tunneled  the 
crossing,  and  the  dirt  was  thrown  out  back 
of  the  crossing.  Q.  The  dirt  was  between 
what?  A.  Between  the  crossing  and  the  pole. 
Q.  What  pole?  The  feed  pole,— the  trolley 
pole?  A.  The  pole  the  wires  are  stnmg  on. 
Q.  The  dirt  was  between  that?  A.  Between 
that  and  the  manhole,  and  not  between  the 
toanhole  and  the  crossing.  Q.  What  was  be- 
tween the  manhole  and  the  crossing?  A  The 
crossing  was  perfectly  clear.  Q.  No  dirt  on 
the  crossing?  A.  Not  to  my  knowledge."  Mr. 
Fibble,  who  seems  to  be  the  only  witness  who 
took  any  measurranents,  said  the  distance 
from  the  manhole  to  the  flagstone  was  36  to 
40  Inches,  and  from  the  manhole  to  the  track 
about  21  Inches.  So  there  seems  to  have  been 
a  clear  space  of  about  3  feet  to  the  flagstone 
which  was  entirely  unobstructed.    There  is  a 


little  doubt  as  to  whether  the  two  rows  of 
flagstones  were  obstructed  at  that  point,  grow 
ing  out  of  the  rather  confused  testimony  of 
Yotmg  on  cross-examination.  On  his  exam- 
ination in  chief  he  conveyed  the  idea  that  the 
two  rows  of  flagstones  were  In  place,  and 
were  clear.  On  his  cross-examination  he- 
says  two  cross  stones  were  lying  on  the  other 
crossing  stones.  Whether  he  meant  on  other 
crossing  stones  of  the  third  row  from  which 
two  were  taken  up,  or  on  the  two  rows  of 
crossing  stones  which  had  not  been  disturbed. 
Is  uncertain.  But  it  is  of  no  consequence, 
since,  while  in  the  latter  event  they  might 
have  constituted  a  slight  obstruction,  of  the 
thickness  of  the  flagstone,  it  is  entirely  on- 
contradicted  that  there  was  no  bank  of  earth 
there,  and  that  there  was  a  space  of  at  least 
three  feet  of  the  pavement  between  the  flag- 
stones and  the  manhole  that  was  entirely 
clear;  and,  as  this  was  of  itself  more  than 
Bufiiclent  for  the  baby  carriage  to  pass 
through.  It  was  a  clear  act  of  negligence  on 
the  part  of  the  plaintiff  not  to  pass  through 
over  that  si>ace.  When  it  is  considered  that 
the  trench  was  only  18  inches  wide  and  S 
feet  deep,  and  that  when  the  crossing  was 
reached  the  trench  was  tunn^ed  underneath 
the  flagstones,  leaving  the  two  rows  of  stones 
intact,  and  only  two  stones  of  the  third  row 
taken  up,  and  that  the  trench  stopped  on  the 
west  side  of  the  crossing,  and  that  there  was 
no  dirt  around  the  manhole,  or  between  that 
and  the  flagstones,  it  will  be  perceived  at  once 
that  there  was  ample  space  in  which  to  move 
the  baby  carriage  in  safety  if  the  slightest 
care  bad  been  taken  by  the  plaintiff.  It  Is  sin- 
gular that  no  one  asked  her  whether  she 
moved  backward  towards  the  manhole,  or 
with  her  face  towards  It  Her  testimony  is 
so  very  meager  as  to  what  she  did  and  how 
she  moved  when  she  turned  the  carriage  that 
almost  np  information  on  this  subject  can  be 
derived  from  it.  She  simply  says:  "I  step- 
ped to  the  left  side  about  two  steps,  and  fotmd 
I  was  falling.  I  did  not  know  where^I  was 
going,  but  I  let  loose  the  handle  of  the  coach, 
and  found  I  was  going  down.  I  did  not  know 
where."  It  would  seem  from  this  that  the 
coach  was  behind  her,  but  whether  her  face 
or  her  back  was  towards  the  coach  she  did 
not  say,  and  no  one  seemed  to  think  it  neces- 
sary to  ask  her.  But,  so  far  as  her  legal  duty 
was  concerned,  it  would  matter  but  little 
which  way  her  face  was  turned.  If  it  was 
towards  the  manhole.  It  was  her  clear  duty 
to  see  it  and  avoid  it  If  it  was  towards  the 
coach,  it  was  grave  negligence  to  walk  in  that 
position  on  any  street  or  sidewalk  of  the  city. 
We  think  the  case  comes  clearly  within 
the  line  of  a  very  considerable  class  of  cases 
in  which  the  legal  duty  of  persons  walking 
on  the  streets  and  sidewalks  of  cities  and 
towns  is  clearly  deflned.  The  rule  is  thus 
expressed  in  Dickson  v.  HolUster,  123  Pa.  St 
421,  16  Atl.  484:  "It  Is  the  duty  of  every 
pedestrian  upon  a  public  highway  to  use 
reasonable  care  for  his  own  safety,  and  to- 
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aroid  an  open  or  apparent  danger."  In 
Barnes  ▼.  Sowden,  U9  Pa.  St.  S3,  12  AtL 
804,  the  facts  were  quite  similar  to  those  of 
the  present  case.  A  trench  had  been  dug 
abont  eight  feet  In  length  across  the  side- 
walk, leaving  a  passage  of  abont  fonr  feet 
In  width  between  the  end  of  the  excavation 
and  the  honse  line.  The  earth  was  thrown 
up  along  the  trench,  making  a  bank  of  loose 
dirt  about  three  feet  high  extending  the 
whole  length  of  the  trench.  The  plaintltf 
and  her  sister  were  coming  along  on  the 
footwalk,  and  when  they  reached  the  trench 
they  passed  along  the  unbroken  space  be- 
tween the  trench  and  the  building.  When 
the  plaintiff  l^t  the  store  window  Into  which 
she  had  been  looking,  she  took  two  or  three 
steps  backward,  and  fell  Into  the  trench, 
and  was  injured.  The  court  below  left  the 
case  to  the  jury,  who  retatned  a  verdict  for 
the  plalntitC.  On  the  single  assignment  of 
error  for  snbmittlng  the  case  to  the  Jury, 
and  for  not  taking  it  from  them  with  a  bind- 
ing instmction  for  the  defendant,  we  re- 
versed the  Jndgmeot  without  a  venire.  Our 
Brother  Williams,  delivering  the  opinlMi, 
said:  "The  exercise  of  the  slightest  care 
would  have  prevented  the  fall  of  which  she 
complains.  •  •  •  ^niis  case  is  one  in 
which  a  binding  instruction  should  have 
been  given.  The  plaintiff  came  in  open  day- 
light down  the  walk  in  full  view  of  an 
obstruction  three  or  fonr  feet  high,  stretch- 
ing across  the  pavement  almost  to  the  house 
line.  She  could  not  fall  to  see  it.  She  went 
around  it  safely,  became  Interested  in  some 
goods  displayed  In  a  window,  and  backed 
into  the  trench.  A  clearer  case  of  contrib- 
utory negligence  It  would  be  hard  to  find." 
In  Bnzby  v.  Traction  Co.,  126  Pa.  8t  559, 
17  Atl.  89C,  the  plaintiff  had  safely  alighted 
from  a  car,  and  was  about  to  cross  the 
street  He  stepped  upon  another  ti^ick,  and 
was  struck  by  an  approaching  car  and  in- 
jured. Our  Brother  Mitchell,  delivering  the 
opinion  of  this  court,  said:  "But  the  case 
was  tried  below,  and  must  be  tested  here, 
upon  the  universal  rule  which  requires  due 
and  ordinary  care  In  crossing  public  streets, 
as  In  all  other  transactions  of  life.  JE<ven  on 
the  sidewalk,  especially  devoted  to  the  use 
of  foot  passengers,  a  man  Is  bound  to  look 
where  he  is  going;  and  this  duty  Is  still  more 
imperative  when  he  Is  about  to  cross  the 
middle  of  a  street,  where  horses,  wagons, 
and  cars  have  equal  rights  with  himself, 
and  where  each  is  bound  to  take  notice  of 
such  other's  rights,  and  to  use  his  own  with 
due  regard  thereto."  In  King  v.  Thompson, 
87  Pa.  St  365,  the  plaintiff,  passing  along 
on  the  sidewalk  in  the  evening,  stepped  Into 
an  opening  which  projected  16  Inches  from 
the  building,  and  was  injnred.  The  court 
below  having  reftised  to  affirm  a  point 
which  asked  for  a  binding  instruction  if  the 


Jury  believed  the  facts  stated  In  the  point 
we  reversed  the  judgment  on  the  ground 
that,  If  the  facts  had  been  found  aa  stated 
In  the  point,  the  binding  instruction  should 
have  been  given.  Mr.  Justice  Paxson,  in 
the  course  of  the  (pinion,  said:  "What  are 
the  facts  here?  A  sidewalk  ten  feet  wide: 
a  paved  space  from  seven  to  eight  feet  wide 
between  the  curb  and  trees  on  the  one  side 
and  the  opening  at  the  cellar  window  on 
the  other;  the  street  lighted  by  a  lamp  in 
the  window,  and  gas  lamps  in  the  street 
sufficient  to  have  enabled  the  plaintiff  to 
avoid  the  accident.  It  Is  really  dlfflcolt  to 
see  how  the  plaintiff  succeeded  In  getting  in- 
to the  hole.  *  *  *  It  is  proper  enough  to 
hold  owners  of  property  to  a  reasonable 
care  over  it,  yet  at  the  same  time  persons 
using  public  streets  ought  also  to  exercise 
some  little  caution."  Another  of  our  late 
utterances  will  suffice.  In  Robb  v.  Conneils- 
ville  Borough,  137  Pa.  St  42,  20  AU.  364, 
the  plaintiff  sued  for  an  injury  received  by 
falling  over  the  footway  of  a  street  crossing 
raised  six  Inches  above  the  level  of  the  fo'^t- 
way  upon  which  she  was  walking.  She  wa» 
nonsuited  in  the  court  below  for  contribu- 
tory negligence,  when  It  appeared  from  her 
own  testimony  that  she  could  have  seen  the 
obstruction  had  she  looked  where  she  was 
going,  and  that  her  fall  resulted  from  a  fail- 
ure to  look.  This  court  sustained  the  non- 
suit Mr.  Justice  Mitchell,  delivering  the 
opinion,  said:  "That  the  reasonable  cam 
which  the  law  exacts  of  all  persons  in  what- 
ever they  do  involving  risk  of  injury  re- 
quires travelers,  even  on  the  footways  of 
public  streets,  to  look  where  they  are  going, 
is  a  proposition  so  plain  that  It  has  not  often 
called  for  formal  adjudication.  But  It  has 
been  expressed,  or  manifestly  Implied,  in 
enough  of  our  own  cases  to  constitute  au- 
thority for  those  who  need  it"  After  re- 
citing the  facts  as  testified  to  by  the  plain- 
tiff, we  said:  "The  general  result  of  her  own 
testimony  clearly  is  that  she  was  not  pay- 
ing such  attention  as  the  situation  required. 
This  is  concisely  and  forcibly  summed  up 
by  the  learned  judge  in  sustaining  the  non- 
suit, and  his  action  must  be  sustained." 
This  was  precisely  the  case  here.  The  plain- 
tiff paid  no  attention  to  where  she  was  go- 
ing, and  failed  to  see  the  open  manhole.  She 
could  easily  have  seen  it  if  she  had  paid 
any  attention  to  her  steps.  She  was  on  a 
public  street,  and  was  bound  to  take  reason- 
able care  of  her  steps.  She  took  no  care 
at  all,  and  fell  into  an  opening  In  the  street 
in  broad  daylight,  which  she  could  not  have 
failed  to  see  if  she  had  simply  looked  where 
she  was  going.  We  think  the  case  is  ruled 
by  those  above  cited.  The  foregoing  con- 
siderations convict  the  plaintiff  of  contribu- 
tory negligence  which  precludes  any  recov- 
ery.   Judgment  reversed. 
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BBLDEN  T.  SEDGWICK  et  •!. 
(Supreme  Court  of  Errors  of  Connecticat.     Feb. 

23,  18d7.) 

Haskied  Womex — Absionhents  in  Ixsolvbsot — 

Trustee— Lien  fok  ^brvices — 

Appeal— JoRiSDioTiox. 

1.  Goods  assigned  to  plaintiff  in  insolvency  be- 
longed to  the  wife  of  the  assignor,  and  had 
been  bonght  by  him,  as  her  agent  and  statutory 
trustee,  for  use  in  a  mercantile  business  of  which 
she  was  the  proprietor  and  he  tlie  manager. 
The  wife  had  joined  in  requesting  plaintiff  to 
act  as  trustee  in  insolvency,  and  both  she  and 
her  husband  had  agreed  with  him  on  the  terms 
(HI  which  he  should  act  Ibe  assignee  toolc  pos- 
session, and  rendered  valuable  services  till  the 
goods  were  attached  by  creditors.  Held,  that 
plaintiff  had  an  equitable  lien  for  his  services, 
subject  to  the  attachments,  the  wife  having  sub- 
jected the  property  to  the  lien  for  acts  done  at 
her  request  and  for  her  benefit. 

2.  An  appeal  will  not  be  erased  on  the  ground 
that  the  matter  in  demand  in  the  superior  court 
was  below  the  jurisdictional  amount. 

Appeal  from  superior  court,  Ne^  Haven 
comity;   G«orge  W.  Wheeler,  Judge. 

Suit  by  Charles  G.  Beldeu  against  Sarah  J. 
8edgwi<dc  and  others  to  establish  his  title  to 
goods  as  trustee  in  insolvency,  and  to  subject 
them  to  a  lien  for  his  services.  Sarah  J.  Sedg- 
wick filed  an  answer  by  way  of  Interpleader. 
From  a  Judgment  establishing  plaintiff's  lien, 
subject  to  cotais  attachments,  defendant 
Sarah  3.  Sedgwick  and  husband  appeaL  Af- 
firmed. 

John  O'Neill,  for  appellants.  Charles  O. 
Hoot  and  T.  F.  Garmody,  for  appellee  Belden. 
George  E.  Terry  and  Nathaniel  B.  Bronson. 
for  appellees  the  attaching  creditors. 

BALDWIN,  J.  An  assignment  in  insolven- 
cy was  made  to  the  plaintiff  as  trustee  for 
the  benefit  of  the  creditors  of  Benjamin 
Sedgwick,  the  assigning  debtor,  and  duly  filed 
in  the  proper  court  of  probate.  The  goods 
assigned  belonged  to  the  wife  of  the  assignor, 
and  had  been  bought  by  him,  as  her  agent 
and  statntory  trustee,  for  use  in  a  mercantile 
business  of  which  she  was  the  proiK'letor  and 
he  the  manager,  and  which  tiad  proved  to  be 
a  losing  one.  She  bad  Joined  in  requesting 
the  plaintiff  to  act  as  trustee  in  Insoivency. 
and  both  she  and  her  husband  had  agreed 
with  him  on  the  terms  on  which  he  should 
act,  and,  after  the  assignment  was  made,  ac- 
quiesced in  and  consented  to  ttls  possession. 
Under  these  circumstances,  he  was  properly 
held  to  have  an  equitable  lien  on  the  goods 
assigned,  for  his  reasonable  fees  and  dis- 
bursements as  the  trustee  under  the  assign- 
ment, which  neither  Mr.  nor  Mrs.  Sedgwick 
could  dilute.  Our  laws  permit  suits  against 
a  married  woman,  jointly  with  her  husband, 
upon  any  contract  entered  into  Jointly  with 
him  for  the  benefit  of  her  estate  or  of  their 
Joint  estate^  or  made  by  her,  upon  her  per- 
sonal credit,  for  the  benefit  of  herself,  her 
family,  or  her  separate  or  Joint  estate;  and, 
hi  such  actKins,  executions  may  be  levied  up- 
on her  property  as  if  she  were  unmarried. 
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Gen.  St  a  984,  985,  987.  By  Gen.  St  i  986, 
it  is  also  provided  that  when  a  married  wo- 
man shall  carry  on  any  business,  and  any 
right  of  action  shall  accrue  to  her  therefrom, 
she  may  sue  thereon  as  if  she  were  unmar- 
ried. The  effect  of  these  statutes,  taken  to- 
gether, Is  to  put  her  substantially  In  the  posi- 
tion of  a  feme  sole  as  to  all  rights  and  oUl- 
gatlons  growing  out  of  her  interest  in  such  a 
business  conducted  with  his  consent,  or  out 
of  what  she  does  m:  agrees  to  do  in  conse- 
quence of  her  connection  with  it  So  far 
forth,  the  title  of  her  husband— if  she  were 
married  prior  to  1877— as  statutory  trustee  ia 
curtailed  or  taken  away. 

The  provisions  of  Gen.  St  H  2792,  2793, 
must  be  read  in  connection  with  those  con- 
cerning civil  actioos,  to  which  reference  has 
been  made,  and  as  part  ot  one  entire  plan  for 
regulating  the  property  rights  of  husband  and 
wife.  Section  2793,  which  forbids  the  sale 
or  transfer  by  the  husband  of  any  Interest  in 
his  wife's  estate  unless  she  Joins  in  a  writ- 
ten conveyance  of  it,  is  manifestly  inapplica- 
ble to  the  management  of  a  store  for  the  sale 
of  goods  in  the  ordinary  course  of  mercan- 
tile business,  when  conducted  by  him  in  her 
behalf.  RockweU  v.  Clark,  44  Conn.  .534,  53B 
Section  2792,  which  vests  the  wife's  property 
in  the  husband,  as  trustee,  in  such  a  mannei- 
as  to  give  him  the  beneficial  use  of  the  in- 
come during  his  life,  is,  if  read  by  itself, 
equally  inconsistent  with  the  right  given  to 
her  creditors  by  section  984  to  levy  on  it  iu 
hie  lifetime  for  her  debts  of  a  certain  descrip- 
tion. We  gave  a  somewhat  narrower  con- 
struction te  certain  of  the  statutory  provi- 
sions now  embodied  in  section  984  when  first 
enacted.  Pub.  Acts  1872,  p.  96,  c.  91.  Not- 
withstanding they  originally  authorized  In 
terms  the  levy  of  execution  upon  the  wife's 
"Interest  in  any  real  or  p«»onaI  property," 
we  held  that  this  referred  only  to  her  sepa- 
rate property,  and  simply  gave  a  remedy  at 
law  in  cases  where  there  had  always  been  n 
remedy  in  equity.  Buckingham  v.  Moss,  40 
Conn.  461.  Soon  afterwards,  however,  it  was 
determined  that  imder  the  equity  of  the  act 
of  1869  (Pub.  Acts  1869,  p.  340,  c.  124),  now 
also  incorporated  In  substance  in  section  984, 
whatever  was  legally  liable  for  the  debts  of  a 
married  woman.  Incurred  In  carrying  on  busi- 
ness, or  evidenced  by  note  given  for  the  bene- 
fit of  her  sole  estate,  or  the  Joint  estate  of 
herself  and  her  husband,  might  also  be  sub- 
jected to  an  equitable  charge  for  debts  in- 
curred for  the  benefit  of  her  sole  estate,  or 
of  the  Joint  estate  of  herself  and  h<u:  husband, 
although  no  note  were  given,  and  that,  when 
the  act  of  1869  gave  a  remedy  by  levy  of  exe- 
cution upon  "her  property  •  •  •  as  if  she 
were  unmarried,"  it  authorized  such  a  levy 
upon  property  owned  by  her  which  was  not 
secured  to  her  sole  and  separate  use.  Dono- 
van's Appeal,  41  Conn.  551,  557.  Such  prop- 
erty may  be  bound  by  her  contracts,  even 
when  she  could  not  be  held  personally  liable 
and  if  the  contracts  were  made  on  the  credit 


Digitized  by 


Cjoogle 


418 


37   ATLANTIC   BEPORTEK. 


(Conn. 


of  her  real  estate,  not  held  to  her  separate 
use,  and  she  then  dies,  leaving  a  surviving 
husband  with  the  rights  of  a  tenant  by  the 
curtesy,  the  interest  of  her  estate  In  such 
land  can  be  sold  to  satisfy  them.  Shelton  ▼. 
Hadlo<*,  62  Conn.  143,  154,  25  AU.  483;  Carfn 
Appeal,  62  Conn.  403,  400,  26  AU.  478.  The 
personal  property  of  a  married  woman,  who 
was  married  after  1849  and  before  1877,  la 
always  hers,  In  equity,  subject  only  to  the 
husband's  legal  title,  and  to  his  life  use  of  the 
accruing  Income.  Connecticut  Trust  &  Safe- 
Deposit  Co.  V.  Security  Co.,  67  Conn.  438,  442, 
35  Atl.  342.  It  Is  unnecessary  to  Inquire,  In 
the  present  case,  whether  the  effect  of  any 
of  these  laws  passed  since  the  appellant's 
marriage,  In  1865,  upon  Mr.  Sedgwick's  rights, 
could  be  questioned,  under  the  provisions  ei- 
ther of  our  own  constitution  or  of  that  of  the 
United  States,  as  going  beyond  the  legitimate 
power  of  the  legislature  to  make  reasonable 
modlflcatlona  from  time  to  time  in  the  legal 
Incidents  and  consequences  of  the  marriage 
relatlcm.  He  assented  to  whatever  his  wife 
has  done  under  her  enlarged  auth(»lty  to  con- 
tract, and  to  everything  out  of  which  the 
plaintiff's  claim  arises.  Mrs.  Sedgwick  asked 
the  plaintiff  to  take  possession  of  the  goods 
on  which  he  now  claims  a  lien,  under  an  as- 
signment in  insolvency.  He  assented,  and 
such  an  assignment  was  made  by  her  hus- 
band In  his  own  name,  under  which  posses- 
sion was  taken  and  held,  at  his  request  and 
hers,  for  over  two  months,  during  which  time 
the  plaintiff  rendered  valuable  services  as 
trustee,  and  made  proper  expenditures  as 
such.  She  must  be  treated  as  if  she  were  a 
feme  sole  in  regard  to  this  transaction,  and, 
so  regarded,  it  is  manifest  that  the  plaintiff 
is  entitled  to  the  lien  he  claims.  He  takes 
it,  not  because  he  has  the  title,  but  because 
she  has  it,  and  has  subjected  it  to  a  charge 
In  his  favor  for  acts  done  at  her  request  and 
for  her  benefit. 

The  appellants  ask  to  have  this  appeal 
erased  from  the  docket  on  the  ground  that 
the  superior  coiut  bad  no  Jurisdiction  of  the 
action.  No  motion  to  erase,  or  objection  to 
the  Jurisdiction,  was  made  in  the  court  below; 
but  the  claim  now  put  forward  Is  that  It  no- 
where appears  on  the  record  that  the  matter 
In  demand  in  that  court  exceeded  $500  in 
value,  and.  therefore,  that,  notwithstanding 
the  superior  court  is  one  of  general  Jurisdic- 
tion, all  the  proceedings,  from  the  Institution 
of  the  original  action  to  the  entry  of  this  ap- 
peal, have  been  coram  non  Judlce.  This 
court  has  Jurisdiction  to  review  any  judgment 
of  the  superior  court  from  which  an  appeal 
is  taken  on  the  ground  that  It  was  void  for 
want  of  Jurisdiction.  If  a  Judgment  is  not 
simply  erroneous,  but  void,  there  is  so  much 
the  more  reason  for  the  authoritative  declara- 
tion of  Its  invalidity  by  the  court  of  last  re- 
sort. Whether  the  originnl  cause  was  or  was 
not  within  the  Jurisdiction  of  the  superior 
court,  this  appeal  is  within  the  jurisdiction  of 
this  court,  and  the  motion  to  erase  Is  there- 


fore denied.  Canter  v.  Insurance  Co.,  2  Pet 
554.  There  Is  no  error  In  the  Judgment  ap- 
pealed from.     The  other  judges  concur. 


BALDWIN  et  nx.  v.  FAIR  HAVEN  &  W. 

R.  CO. 

(Supreme  Court  of  Err<«8  of  Connecticut    Feb. 

23,  1807.) 

CABBIERa    OP   F^SSENGERS — NbOLIOESCB— AUGHI- 

INQ  FBOM  Street  Car. 
A  cause  of  action  is  stated  by  a  complaint 
by  a  passenger  for  injuries  received  in  alighting 
from  a  street  car  at  a  transfer  point,  alleging 
that  by  reasoa  of  the  traffic  at  such  point,  tiie 
short  time  the  car  stops  there,  and  the  large 
number  of  passeugeis  who  get  on  and  off  the 
car.  It  is  necessary  to  have  a  conductor  there  to 
prevent  Injuries  to  passengers,  all  of  which  was 
well  known  to  defendant;  that  plaintiff  signified 
to  the  conductor  her  intention  of  getting  off  at 
such  point,  aa  did  also  other  passengers,  carry- 
ing bundles;  that  on  the  stopping  of  the  car 
the  conductor  aliandoned  it,  and  that  plaintiff, 
in  endeavoring  to  alight  without  assistance,  was 
kicked  in  the  back  and  pushed  down  by  a  pas- 
senger hurriedly  alighting  from  the  car, — as  de- 
fendant should  have  anticipated  such  an  injury 
from  the  facta  alleged. 

Appeal  from  superior  court,  New  HavMi 
county;   Shumway,  Judge. 

Action  by  Clifford  Baldwin  and  wife 
against  the  Fah:  Haven  &  Westvllle  Rail- 
road Company.  A  demurrer  to  the  complaint 
was  sustained,  and  plaintiffs  appeal.  Re- 
versed. 

The  amended  complaint  was  as  follows:  "(1) 
On  the  4th  day  of  February,  A.  D.  1896,  the 
defendant  was  managing  and  operating  a 
street  railroad  In  the  town  of  New  Haven, 
and  In  particular  along  and  at  a  point  in 
Chapel  street,  in  said  city  of  New  Haven. 
where  said  street  is  Intersected  by  State 
street;  and  was  running  cars  thereon,  pro- 
pelled by  the  power  of  electricity.  (2)  On 
said  February  4,  1805,  the  plaintiff  Eliza- 
beth Baldwin  was  a  married  woman,  resid- 
ing in  said  town  of  New  Haven,  and  was 
pregnant  with  child,  to  wit,  was  in  the  fifth 
month  of  her  pregnancy.  (3)  On  the  evening 
of  said  last-mentioned  day  the  plaintiff  en- 
tered a  passenger  car  of  the  defendant  In 
said  town  of  New  Haven,  for  the  purpose  of 
being  carried  from  the  corner  of  Chapel 
and  Chestnut  streets  to  Front  street.  Fair 
Haven,  and  paid  her  fare,  and  then  became 
and  was  accepted  as  a  passenger  In  one  of 
the  cars  of  the  defendant's  railroad,  for  the 
purpose  aforesaid.  (4)  At  the  time  the  plain- 
tiff boarded  said  car  It  was  In  the  care,  cus 
tody,  and  control  of  a  conductor,  to  whom 
the  plaintiff  stated  her  desire  to  be  carried 
from  said  corner  of  Chapel  and  Chestnut 
streets  to  said  Fair  Haven,  whereupon  the 
conductor  gave  her  a  transfer  ticket  enti- 
tling her  to  the  passage  aforesaid,  and  gave 
transfer  tickets  to  other  passengers.  (5)  At 
said  Intersection  of  State  and  Chapel  streets 
the  defendant's  cars  met,  coming  from  four 
different  directions,  and  transfer  tickets  are 
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given  to  passengers  who  are  compelled  to 
change  cars  at  this  point  to  be  carried  In  any 
of  four  directions,  to  wit,  Fair  Haven,  West- 
TlUe,  East  Haven,  or  to  the  depot  of  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany; and  at  said  point  most  of  the  pas- 
sengers In  the  cars  of  the  defendant  do 
change  cars,  and  after  the  arrival  of  the 
cars  said  cars  remain  bat  a  moment  or  two. 
(6)  Said  point  is  In  the  center  of  the  city, 
and  a  large  nnmber  of  teams  for  passengers 
And  trucking  are  continually  passing  said 
point,  which  said  passengers  have  to  avoid 
In  passing  from  car  to  car;  and  by  reason 
of  the  short  time  said  cars  stop,  and  the 
horrled  action  of  said  passengers  in  so  chan- 
ging from  car  to  car,  and  by  reason  of  the 
crowded  condition  of  said  street,  the  act  of 
changing  cars  Is  exceedingly  dangerous,  both 
from  the  liability  to  injury  from  passing 
teams  and  from  passengers  in  said  cars  In 
their  hurry  to  change  from  car  to  car;  and 
the  passengers  are  In  grreat  danger  of  being 
pushed  and  jostled  and  injured  by  other  pas- 
8enger8,  and  in  particular  by  passengers  who 
carry  paclcages,  parcels,  and  bundles;  and 
said  point  in  the  defendant  railroad  Is  an 
exceedingly  dangerous  one,  and  the  presence 
of  a  conductor  on  each  car  is  absolutely  nec- 
essary for  the  safety  and  security  of  Its 
passengers  to  protect  them  from  being  push- 
ed, jostled,  assaulted,  and  Injured  by  pas- 
sengers who  are  in  the  act  of  alighting  and 
changing  cars  at  said  point,— all  of  which  Is 
well  known  to  the  defendant  (7)  The  partlc- 
nlar  car  In  which  the  defendant  was  riding 
contained  passengers  who  had  just  arrived 
from  New  York  by  steamboat  at  Belle  Dock, 
one  of  whom  carried  large  bundles  and  par- 
cels, and  others  satchels  and  parcels,  all  of 
which  was  known  to  and  open  to  the  full 
view  of  the  defendant,  and  who  notified  the 
defendant  of  their  Intention  to  change  cars 
at  said  Intersection  of  State  and  Chapel 
streets,  and  received  transfer  tickets  there- 
for. (S)  When  the  car  upon  which  the  plain- 
tiff was  riding  arrived  at  the  Intersection 
of  the  streets  mentioned  in  the  preceding 
paragraph,  it  was  stopped  for  the  purpose 
of  enabling  passengers  to  be  transferred 
from  said  car  to  other  cars  of  the  defendant 
company  going  In  the  other  directions.  (9) 
GontemiMraneoas  with  the  arrival  of  said 
car  at  said  Intersection  of  State  and  Chapel 
streets,  and  before  said  car  had  come  to  a 
complete  standstill,  and  before  any  of  the 
passengers  thereof  did  alight,  or  had  a 
chance  to  alight,  the  conductor  in  charge  of 
said  car  jumped  from  the  rear  platform 
thereof,  abandoned  said  car,  ran  In  the  di- 
rection of  State  street,  and  was  lost  to 
view.  (10)  As  a  result  thereof,  the  car  up- 
on which  the  plaintiff  was  a  passenger  was 
thns  carelessly  and  negligently  abandoned, 
and  was  left  and  exposed  wholly  and  en- 
tirely without  any  conductor  or  other  prop- 
er official  to  care  for,  .protect,  and  prorlde 
for  the  safety  and  security  of  the  passen- 


gers thereof;  and  the  passengers  on  said 
car  were  thus  carelessly  and  negligently 
abandoned  and  left  without  any  conductor 
or  other  person  in  antbority  to  aid  and  as- 
sist them  in  alighting  and  changing  cars 
with  reasonable  safety,  security,  and  pro- 
tection, and  with  reasonable  freedom  from 
danger  from  within  and  without  (11)  Then 
and  there,  and  as  a  consequence  of  the  care- 
less and  negligent  conduct  of  the  defend- 
ant in  abandoning  said  car  and  in  falling 
to  provide  a  conductor  or  other  suitable  per- 
son to  take  charge  of  said  car,  the  plaintiff, 
while  In  the  act  of  alighting  from  the  steps 
of  said  car,  and  In  the  exercise  of  due  care, 
was  violently  kicked  in  the  back,  and  forci- 
bly pushed  forward  from  behind  by  the  pas- 
senger carrying  said  bundles  and  parcels  by 
reason  of  the  carrying  th»«of  by  said  pas- 
senger, and  hurled  down  in  and  upon  the 
street  by  the  passenger  carrying  said  bun- 
dles and  parcels,  who  was  in  great  haste  to 
alight  from  said  car;  whereby  the  plaintiff 
was  cast  down  and  fell  upon  her  left  side, 
hips,  body,  and  arm." 

The  defendant  demurred  to  the  foregoing 
complaint  for  the  reasons  following:  "(1)  It 
does  not  appear  that  the  plaintiff's  condition 
was  known  to  the  defendant,  or  that  she 
was  exposed  to  dangers  other  than  such  as 
are  ordinarily  Incident  to  leaving  one  car 
and  taking  another,  with  other  passengers, 
at  a  transfer  point.  (2)  It  does  not  appear 
that  at  the  time  and  place  of  the  injury  the 
defendant  had  any  reason  to  anticipate  any 
assault  upon  or  Injury  to  the  plaintiff.  (3) 
It  does  not  appear  that  the  company  had  rea- 
son to  anticipate  that  either  the  traffic  in 
the  street  or  the  carrying  of  bundles  by  pas- 
sengers would  cause  the  injury  complained 
of.  (4)  It  does  not  appear  that  the  conduct- 
or was  not  justified  in  leaving  the  car." 

Jacob  P.  Goodhart  and  Robert  0.  Stoddard, 
for  appellants.  George  D.  Watrous  and  Harry 
G.  Day,  for  appellee. 

ANDREWS,  O.  J.  In  the  case  of  Flint  v. 
Transportation  Co.,  34  Conn.  554,  it  is  laid 
down  that  "carriers  of  passengers  for  hire  are 
bound  to  exercise  the  utmost  vigilance  and 
care  in  maintaining  order,  and  guarding  those 
they  transport  against  violence  from  whatever 
source  arising,  which  might  be  reasonably 
anticipated,  or  naturally  expected,  to  occin:.  In 
view  of  all  the  circumstances,  and  of  the  num- 
ber and  character  of  the  persons  on  board." 
See,  also,  Murray  v.  Railroad,  66  Conn.  612, 
34  Atl.  506.  In  Pendleton  v.  Kinsley,  3  Cliff. 
416,  417,  Fed.  Cas.  No.  10,922,  the  court  said: 
"Passengers  do  not  only  contract  for  room 
and  transportation,  but  for  good  treatment, 
and  it  Is  the  duty  of  the  owners  to  use  due 
care  and  exertion  to  protect  them  from  any 
degree  of  violence,  or  any  kind  of  abuse  or  in 
treatment  from  other  passengers,  or  the  own- 
ers' servants,  or  other  persons  coming  on  board 
during  the  trip.    The  principal  in  this  class  of 
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cases  te  IlaMe  for  the  misconduct  of  die  em- 
pley4,  wben  It  occasions  Injury  to  the  iM.ss6n- 
ger,  whether  arising  from  malice  or  neglect" 
These  anthorltlee  furnish  the  rule  of  duly 
which  the  defendai^  In  this  case  was  by  law 
bound  to  obserre  towards  the  plaintiff.  If, 
thent,  the  aeoiplalBt  states  a  ease  coming  fair- 
ly within  such  rule,  the  demorrer  abould  have 
been  ovemiled.  Let  us  examine  It.  The  de- 
fendant Is  a  carrier  of  passengers  for  hire.  It 
is  stated  In  the  complaint  that  in  the  evening 
of  the  4ay  oaaaed,  ItCrs.  Baldwin,  the  plaintiff, 
was  accepted  by  the  defendant  as  a,  passeAger 
to  be  carried  a  continuous  trip  from  the  cor- 
ner of  Chapel  and  Chestnut  streets,  -  in  New 
Haven,  to  Front  street,  in  Fair  Haven,  aad 
that  she  paid  her  fare  th^^for.  A  part  of 
tUs  trip  was  In  Chapel  street  and  a  part  la 
State  street  At  the  intersection  of  these 
stoeets  passraagers  who  desired  to  make  muik 
a.  continuous  trip  are  transferred;  that  is,  tbey 
are  required  to  alight  from  one  car,  waik  s 
little  distance,  and  enter  another  car.  Tiie 
continuous  trip  over  which  the  defendant  had 
so  contracted  to  convey  the  plaintiff  included 
this  transfer;  and  it  Is  stated  tiiat  the  place 
of  this  transfer  is  dangerous  by  reason  of  the 
great  number  of  vehicles  oonstantly  iMuwlqg 
and  repassing  there,  and  tbat,  by  reason  of 
the  short  time  allowed  for  the  transfer,  pas- 
sengers are  hurried  In  changing  from  one  car 
to  the  other,  and  are  In  great  danger  of  being 
Injured  by  other  passeitgers,  especially  by 
those  who  carry  bundles  (h:  packages;  and  that 
the  psesenee  of  a  conductor  or  ofiier  sultaUe 
^rsoM  at  tbat  place  is  fUisolutely  neoessaiy 
to  protect  passengens  from  being  Injured,— 
aQ  <iC  which  was  well  kaowm  to  the  defend- 
ant The  oomplaint  avers  further  that  on  the 
car  in  which  she  had  ao  taken  passage  in 
Cha()al  street  there  were  divers  ether  pas- 
sengers, wbo  carried  busdies,  peokaget^  etc., 
who  notified  the  conductor  of  the  car  that  they 
w«K  to  be  transferred  at  said  intierseetlBn; 
diBt  Just  before  tbs  saM  ear  reacbed  said 
point  of  transfer  the  coodnctor  left  It,  aafl 
there  was  no  person  left  in  charge  of  it  to 
guard  passengers  from  injury  while  being 
80  transferred,  and  that  In  consequence  of  the 
said  abandoning  of  the  car  by  the  conductor 
the  idalnttlC,  whUe  alighting  from  the  car, 
and  in  the  exercise  of  due  diligence,  was  in- 
jured by  anoth^  passenger  carrying  bundles, 
«tc;  that  she  was  kicked  in  tlie  back,  and 
forcibly  pushed  forward  from  behind,  by  a 
passenger  carrying  bundles,  wlio  was  in  great 
baste  to  alight  from  said  car  to  make  the 
tiansfer,  and  was  thrown  down  ia  the^  street, 
etc.  In  testlQg  the  legal  safflclency  of  these 
averments,  it  must  be  remembered  that  Mrs. 
Baldwin,  while  stepping  down  from  the  car 
In  which  she  liad  been  riding,  was  still  a  pas- 
senger of  the  defendant  That  transfer  was 
a  part  of  her  trip,  for  the  whole  of  which  the 
defendant  bad  agreed  to  convey  her  in  safety; 
and  because  she  was  so  a  passenger  the  duty 
of  the  defendant  to  protect  her  from  danger 
continued.   The  averments  seem  to  us  to  bring 


tbe  case  very  dear^  witbin  the  rales  as  laid 
down  in  Qae  cases  we  bave  cUed.  The  deli- 
cate coBdltioa  of  the  ^aintifl  at  the  time  is 
stated,  but  we  do  aot  andentand  the  pleader 
intended  to  claim  iiwt  the  defendant  swred  ber 
any  higher  degree  of  care  than  it  owed  any 
other  passenger. 

One  specification  of  the  dewHrrer  is  that  the 
dei!endant  had  no  Tnaarrn  to  «iiH/«^i>ii<»  an  as- 
saolt  on  the  plaiatlff  by  aqy  other  jtaasengera. 
Counsel  argue  that  the  ^mml  "kidEed"  means 
a  wanten  and  sodden  blew  with  tbe  iSoot  by 
another  passenger,  wblck  thfUf  had  ae  reason 
to  anticipate,  and  against  wUch  they  were 
not  required  to  provide.  The  wtard  "kieked" 
may  mean  what  the  defeadant  ^■>«<«intt  We 
bave  no  occasion  to  discvas  tUs  point,  becajue 
we  think  there  is  enongb  ailegad  In  tbe  «tber 
part  of  the  paragraph  to  entitle  the  jplaiatiff 
to  maintain  the  action. 

Another  aped&oaiion  la  that  dK  dffrilnnt 
iiad  no  reason  to  «^^nijp^pnt4»  that  tte  carrying 
nf  bundles,  etc.,  would  caase  iiUiuy.  This 
specification  cannot  be  Bustadsed.  Xlie  exact 
contrary  is  alleged.  The  ootoglaimt  seta  out 
with  considerable  fuHneas  tbe  reaaoas  why 
the  canTliq;  of  bundles,  etc,  by  aome  pas- 
aengers,  would  be  likely  to  canse  isjwy  to 
other  passengers;  and  Iben  it  is  averoed  that 
aU  these  things  were  well  known  to  tbe  de- 
fendant. If  it  knew  thi^  It  was  bound 
to  provide  BgabHt  the  danger,  the  existence  of 
which  is  admitted  by  the  dem«uirer.  It  ia  alao 
alleged  that  dtere  weoe  pasnaajjnrs  en  tkls  car 
who  bad  bundles,  and  wbe  had  ikotUed  Oe 
conductor  of  their  iatentisn  to  be  teaaaiCened, 
so  that  the  oondltiaBS  of  danjrr  existed  oo 
that  car.  and  wero  Itnown  to  Ite  «aBdiictflr. 
He  was,  therefore,  called  an  to  cBcaclse  i^e- 
clal  care  tbat  no  Jnjn^  ahonld  be  dene  to  tbe 
Iklaintiff.  Tha»  is  arror,  and  aae  ja^giaut  is 
reversed.   The  «tber  Jndgas  cancunwd. 


Appeal  of  FREBMAH. 

(Supreme  Court  of  Errors  of  Connecticat    Fd>. 
23,  1897.) 

JluuHss  Won BN— CosTaioxt  or  StBcrr — Csliv- 
BRT— Bt  What  Law  GovxmrEit. 
1.  An  Illinois  firm,  one  of  wbose  members 
resided  m  Connecticat  with  p'v  ^  wife,  whom 
he  married  tbere  prior  to  1877,  being  todeMed 
to  an  Illinois  liank,  said  bank  agi>eed  to  forbear 
suit  in  consideration  of  the  execotion  of  a  writ- 
ten guaranty  of  the  debt  by  I>.  Snch  guaranty 
was  friven  by  tbe  baak  to  D.'s  basbud,  who 
took  it  to  ConnecdctJt,  procund  D.'s  atgaatnre 
thereto,  and  then  mailed  the  paper  to  one  of  bis 
partners  in  Illinois,  by  whom  it  was  delivered 
to  the  bank.  A  statute  of  Gonaeeticnt  ena<^ 
in  1877,  penaitting  muried  women  to  beeosw 
sureties  for  their  husbaodB,  did  aot  apply  to  a 
woman  preriouBly  married,  unless  she  and  lier 
hnsband  agreed,  in  writing,  to  accept  the  pro- 
vision of  said  act  and  no  saeh  writing  was  exe- 
cuted by  D.  Hrii,  that  as  D.  Imd  ■»  aatlisritT 
to  constitute  her  hustiand  her  agent  for  the 
delivery  of  a  contract  wbich  riie  could  not  le- 
gally make  in  ConBectknt,  and  a*  tbe  agency  by 
which  the  delivny  of.  tlie  guannty  was  mad? 
was  attempted  to  be  create  in  that  state,  tlte 
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iniitriuueut  was  never  ddfrcRd  as  to  D.,  and 
kence  did  w«^  MnS  ftcr. 

2.  Atter  tkc'  iDaoiveney  of  aa  Illinois  ficm,  a 
creditor  in  that  state  prataBed  an  order  oa  the 
executor  of  an  estate  men  in  coarse  of  set- 
tlemeot  in  Gosnectictit,  for  the  payment  to  said 
acditor  of  wbatever  might  be  coming  to  !>., 
toe  wife  of  a  member  of  said  fim  residing  ia. 
Connecticnt,  and  sent  the  same  to  him,  as 
agent,  to  procnre  D.'s  stgnatnre,  which  he  did; 
and,  after  proenring-  the  aceeptance  of  the  cxec- 
ator,  said  agent  ma^Ued  the  order  to  the  cred* 
itor  in  Illinois.  Held,  that  the  validitr  of  the  or- 
der was  governed  l^y  the  laws  of  Connecticnt, 
nnd  being  depend^eDt  on  the  contractual  act  of 
a  marriea  wonaa,  >ot  for  the  benefit  of  lieradt, 
her  family,  or  her  estate,  it  was  void. 

Qise  roerred  froDct  nipeclor  court,  Hart- 
ford coanty;   Geocge  W.  Wheeier,  Jodige. 

Appeal  to  the  superior  court  by  Edward  A. 
Preenoux,  tmstee  of  tlM  estate  of  H.  DmslUa 
Mltchdl,  insolvent,  from  an  adjudication  of 
eommisslonns  aUvwingr  a  claim  against  said; 
estate  by  the  First  NatlooAl  Bank  of  Cliiea«o, 
IlL  Beeerfvd,  oo  a  Osdlng  at  facts,  for  the 
advice  o<  the  anpreme  court  IHeallowance 
of  claim  adTised. 

William  C.  Case  and  Percy  S.  Bryant,  for 
claimant.  Frank  L.  Hungerfopd  and  Theo^ 
dore  M.  Maltlrie,  fbr  the  estate. 

BAL,I>W1K,  X  Mrs.  M«<rhell,  befnr  a  dtl- 
«en  of  ConnectlcBt,  married  a  citizen  of  Oon- 
nectlent  in  1857,  a»d  tbey  contfnued  to  resiifc 
hi  this  Btirtfr  nntn  kls  death.  Her  marriage 
gare  hw,  under  the  Iaw»  of  the  state  then  in 
forces  snfestaBtfaHy  the  status  whiefi  belonged 
to  a  nmrried  w»9Mit  at  eominon  law.  Her 
personal  Mentlty,  flrom  a  juridical  point  of 
view,  was  Bierged  hi  tliat  at  her  husband. 
Tliereafter,  dnrtng  eorerture,  she  could  make 
no  contract  that  would  be  Mnding  upon  her, 
eren  by  bis  express  anthotlty.  1  Swift's  Dig. 
30.  If  ske  asEuiiaed  to  make  such  a  contract, 
it  was  absotately  7old.  ^niese  personal  dis- 
abilities the  eomsaaa  low  imposed  iwrtly  for 
the  protection  of  the  knsbaaid,  and  partly  for 
that  of  tk»  wif«.  To  preserre  what  prop- 
erty rlgtats  remalaed  to  hei,  as  far  as  might 
be,  against  Us  credttora,  rarions  statutes 
were  from  ttme  to  time  ooacted,  until  this 
long  Mgo  beeaime  zeoDgnlaed  as  the  established 
policy  of  the  state.  Jaekam  r.  Hnbbard,  36 
Conn.  10, 15b  These  Btal«tes  were  mainly  de- 
signed to  protect  her  agaJust  others.  The 
common  krw  was  safficient  to  protect  ber 
against  herself,  and  prior  to  1877  it  precteded 
hev  from  mafctaig  any  contract  as  surety  tor 
her  hnsbaad.  KUboum  ▼.  Brown,  66  Conn. 
11»,  14  AtL  784.  A  stadrute  of  that  year  es- 
tibUsbea  a  dKerent  mle  for  women  married 
after  Its  enactniart,  bnt  does  not  enlarge  the 
rigbta  «€  tkoae  prerk>ariy  married,  Gen^  St 
I279& 

Whencvur  a  peculter  statns  is  assigned  by 
law  to  tbe  mcaibers  ot  any  particular  class  of 
persona,  alCcctlnc'  tbeir  general  position  in  oc 
with  regard  to  the  rest  of  the  community,  no 
one  bcloiiginc  to  saeh  daas  can  vary  by  any 
eoatraet  the  rli^rta  and  UabUlties  Incident  to 
thlsatataL    Anaaai,  Ooat  328.    If  he  coold,  his 


iwlvate  agreements  wwfld  owtweflgl*  the-  law 
of  the  land.  "Jus  pubiicmn  prlvatoram  pac^ 
tiB  mntarl  non  potest."  Oorerture- covstttutes 
such  a  siatus,  and  one  of  its  incidents  In  this 
state,  at  the  time  of  Mrs.  MKchell's  marriage, 
was  a  total  dlBoMIity  to  contract.  So  far  aw 
contracts  of  suretyship  for  their  husbands  are 
concerned,  the 'disability  of  women  maTried 
before  1877  remains  absolute,  unless  both  hus- 
band and  wife  have  executed  for  public  rec- 
ord a  written  contract,  by  whidi  both  accede 
to  the  provisions  of  the  statute  of  that  year, 
and  accept  the  r^hts  which  it  offers  to  them. 
Gen.  St.  §  2798.  No  such  contract  was  ever 
executed  by  Mrs.  Mitchell. 

The  claim  In  favor  of  the  First  Natlonat 
Bank  of  Chicago,  which  has  been  allowed  by 
the  commissioners  on  her  estate,  was  found- 
ed on  a  debt  due  from  a  mercantile  firm  in 
Illinois,  of  which  her  husband  was  a  member, 
for  which  she  had  assumed  to  make  herself 
respcmsible,  as  guarantor,  by  a  writing  dated 
in  Illinois,  but  signed  in  this  state.  The  cred- 
itor had  agreed,  fn  imnolB,  wit%  the  firm, 
to  forbear  suit  if  she  and  they  (as  a  firm  and 
ItadTvldually)  would  become  parties  to  such  a 
paper,  and,  after  they  had  signed  It  there, 
had  given  it  to  her  husband,  in  minois,  to 
take  to  her,  In  this  state,  for  execution.  He 
procured  her  signature,  and  then  mailed  the 
instrument  to  one  of  hla  partners  at  Chicago, 
by  wh(Mn  It  was  there  d^vered  to  the  bank. 
The  agreement  of  forbearance  bad  been  ccm- 
dttloned  on  the  execution  of  the  guaranty  by 
the  firm.  Its  indlrldua]  members,  and  Mrs. 
Mitchell.  It  was  her  credit  only  that  was 
to  glre  it  vuTiie.  Its  execution  by  the  others 
gave  the  bank  nothing  which  it  did  not  have 
as  fully  before.  It  did  not  become  complete 
until  it  received  her  signature.  It  did  not 
then  become  oi>erative  as  a  security  until  it 
had  been  delivered  to  the  creditor.  Her  hus- 
band cannot  be  deemed  to  have  acted,  in  pro- 
curing Mrs.  Mitchell's  signature,  as  the  agent 
of  the  bank.  No  finding  to  that  effect  was 
made  by  the  trial  court,  and  no  such  agency 
to  Implied  from  the  circumstances  of  the 
transaction.  He  had  a  direct  Interest  in  ob- 
taining the  desired  extension  of  credit  He 
was  a  principal  in  the  obligation.  He  sent 
the  paper,  as  soon  as  it  was  completed,  not  to 
the  bank,  but  to  another  of  tlie  principals.  If 
he  represented  any  one  but  himself,  it  was  his 
co-partners.  The  delivery  of  the  paper  by  his 
wife  to  him,  therefore,  after  her  signature 
had  been  attached,  was  not  a  delivery  to  the 
bank,  but  simply  purported  to  give  him  au- 
thority, as  her  agent  to  make  or  procure  such 
a  delivery  at  some  subsequent  time.  If, 
therefore,  the  guaranty,  so  far  as  concerns 
her  obligation  upon  It,  was  ever  delivered,  it 
was  delivered,  and  so  first  took  effect,  in  Chi- 
cago. But  its  delivery  there  could  not  affect 
her,  unless  it  was  made  by  her  or  by  her  au- 
thorized agent  Morse,  the  partner  who  ac- 
tually tianded  it  to  the  lomjeik,  stood  in  no  bet- 
tor position  than  her  husband,  whether  re- 
garded as  the  servant  of  the  latter,  or  aa  a 
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partner  with  him.  In  either  case,  the  agency 
by  virtue  of  which  the  dellyery  was  made 
was  created,  If  at  all,  In  Connecticut  But  to 
create  an  agency  Is  to  enter  Into  a  contract- 
ual relation.  Mrs.  Mitchell  had  no  capacity 
to  make  any  contract  whereby  her  legal  posi- 
tion in  respect  to  all  or  any  of  the  other  mem- 
bera  of  the  community  would  be  rarled.  It 
would  have  varied  It  In  respect  to  her  bus- 
band  could  she  have  constituted  him  her 
agent  to  put  her,  by  the  delivery  of  an  instru- 
ment of  guaranty,  in  the  situation  of  a  surely 
for  his  debt  to  a  third  party.  He  therefore 
derived  no  authority  from  her  to  make  the 
delivery  to  the  bank,  and,  as  to  her,  the  In- 
strumoit  never  was  delivered.  It  Is  true 
that  the  guaranty.  If  a  binding  contract,  was 
a  contract  made  In  Illinois.  It  might  also  be 
assumed,  so  far  as  concerns  the  law  of  thla 
case  (although  this  is  a  point  as  to  which  we 
express  no  opinion),  that  it  was  one  to  be  per- 
formed in  Illinois,  and  that,  as  to  the  princi- 
pals in  the  transaction,  it  was  fully  an  Illinois 
contract,  and  to  be  governed  by  the  law  of 
Illinois,  as  respects  any  question  as  to  its 
validity.  By  that  law,  a  married  woman 
was  free  to  enter  Into  such  an  engagement, 
and  to  constitute  an  agent  for  that  purpose. 
But  the  lex  loci  contractus  is  a  role  of  deci- 
sion only  when  there  is  a  contract,  so  made 
as  to  be  subject  to  that  law.  It  is  a  petitlo 
prindpll  to  say  that,  because  the  guaranty 
was  delivered  In  Chicago,  it  is  therefore  to 
be  held  effectual  or  Ineffectual,  as  against 
Mrs.  Mitchell,  by  the  law  of  that  place.  The 
imderlying  question  Is,  was  It,  as  to  her,  ever 
delivered  at  all?  It  was  not  so  delivered  un- 
less ddlvered  by  her  authority;  and  by  the 
laws  of  Connecticut,  wb»e  she  assumed  to 
give  such  authority,  she  could  not  give  it 
Cooper  v.  Cooper,  13  App.  Cas.  88,  99,  100; 
Story,  Confl.  Laws,  {§  64,  66,  66a,  136;  Dicey, 
Confl.  Laws,  c.  18,  rule  123. 

Had  Mrs.  Mitcliell  been  within  the  state  of  II- 
Itnols  when  she  signed  the  gaaranty.  It  may 
be  that  her  personal  presence  would  have  so 
far  made  her  a  resident  of  that  state  as  to 
subject  her  to  Its  laws  in  respect  to  acts  done 
within  its  Jurisdiction.  But,  as  whatever  was 
done  in  Illinois  to  bind  her  to  the  bank  was 
done  under  an  agency  constituted  in  Con- 
necticut, it  is  the  law  of  Connecticut  which 
must  determine  as  to  the  authority  of  the 
agent,  and  so  as  to  the  validity  of  the  obliga- 
tion which  he,  as  such,  undertook  to  Impose 
upon  her  by  the  delivery  In  Chicago  of  the 
paper  signed  by  her  in  Bristol.  The  order 
drawn  by  Mrs.  Mitchell  on  the  executor  of  her 
father's  will,  directing  him  to  pay  over  to  the 
bank  whatever  might  otherwise  be  coming  to 
her  as  part  of  the  estate  In  his  hands,  though 
dated  at  Chicago,  was  brought  to  her  in  be- 
half of  the  bank  in  Connecticut,  signed  and 
given  back  to  the  ag^it  of  the  bank  in  Con- 
necticut, accepted  by  the  executor  in  Con- 
necticut, and  then  mailed  in  Connecticut  by  Its 
agent  to  the  bank  at  Chicago.  The  whole 
transaction,  therefore,   was  completed  here. 


The  order  became  operative,  if  at  all,  to  trans- 
fer her  Interest  In  her  father's  estate,  when  the 
executor  had  notice  of  it,  and  agreed  to  com- 
ply with  it  by  handing  his  written  acceptance 
to  the  agent  of  the  bank.    That  Mr.  Mitchell 
was  acting  in  that  capacity  seems  clear  from 
the  finding  that  the  bank,  after  the  firm  had 
become  Insolvent,  and  made  an  assignment  for 
the  benefit  of  its  creditors,  prepared  the  paper, 
and  sent  it  to  him,  to  procure  her  signature  to 
it.      No  assignment  which   she  could   make 
would  benefit  the  firm.    If  Its  result  was  to 
satisfy  the  claim  of  the  bank,  she  would  be 
subrogated  to  its  place,  and  their  creditors 
would    receive   no    greater    dlvidaid.      The 
order,  also,  was  for  the  payment  of  a  share 
In  the  estate  of  a  deceased  citizen  of  Con- 
necticut, In  course  of  settlement  in  its  courts. 
Under  these  circumstances,  its  validity  must 
be   determined   by   the    laws    of   Ooimecti- 
cut,  and  being  dependent  on  the  contractual 
act  of  a  married  woman,  not  for  the  ben- 
efit of  herself,  her  family,  or  her  estate,  it 
was  void.     There  have  been  cases  not  differ- 
ing essentially  In  principle  from  that  at  bar,   ■ 
in  which  courts,  to  whose  opinions  great  c<m- 
sideratlon  is  due,  have  come  to  conclusions 
varying  from  those  which  we  have  reached. 
The  leading  one  is  MllUken  v.  Pratt,  125  Mass. 
874.    There  a  guaranty  by  a  married  woman 
Of  such  debts  as  her  husband  might  thereafter 
contract  was  signed  In  Massachusetts,  deliv- 
ered there  by  her  to  him,  and  by  him  there 
mailed  to  the  other  party,  in  Maine.   The  court 
held  that  the  ccmtract  became  complete  when 
the  guaranty  was  received  and  acted  apon  by 
the  latter,  and  not  before,  and  enforced  it  tv> 
one  made  and  to  be  performed  In   Maine, 
where  married  women  thai  had  power  to  en- 
ter Into  such  agreements.    No  reference  was 
made  to  the  fact  (which  may,  perhaps,  have 
been  immaterial  under  the  laws  of  Massachu- 
setts) that  the  delivery  was  made  by  the  hus- 
band, acting  as  the  agent  of  the  wife, — a  fact 
which,  in  our  view,  imder  the  conmuxi  law  of 
Connecticut,  Is  of  controlling  Importance.    En- 
gagements which  coverture  prevents  a  woman 
from  making  herself  she  cannot  make  through 
the  Interposition  of  an  agent,  whom  she  as- 
sumes to  constitute  as  such  in  the  state  of  her 
domicile.    If  this  were  not  so,  the  law  could 
always  be  evaded  by  her  appointment  of  an 
attorney  to  act  for  her  In  the  execution  of  con- 
tracts.   No  principle  of  comity  can  require  a 
state  to  lend  the  aid  of  its  courts  to  enforce  a 
security  which  rests  on  a  transgression  of  Its 
own  law  by  one  of  its  own  citizens,  commit- 
ted within  its  own  territory.    Such  was.  In  ef- 
fect, the  act  by  which  Mrs.  Sfitchell  undertook 
to  do  what  she  had  no  legal  capacity  to  do, 
by  making  her  husband  her  agent  to  deliver 
the  guaranty  to  the  bank.     He  had  no  more 
power  to  make  it  operative  by  delivery  In  Chi- 
cago to  one  of  his  creditors  in  Illinois  than  he 
would  have  had  to  make  It  operative  by  de- 
livery here,  had  it  been  drawn  in  favor  of  one 
of  his  creditors  in  Connecticut    It  is  not  the 
place  of  delivery  that  controls,  but  the  power 
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of  deUrerT.  Hie  superior  court  is  advised  to 
disallow  all  and  every  part  of  ttie  claim  of  tlie 
First  Naticxial  Bank.  Ilie  other  Judges  con- 
cnited* 


GILBERT  T.  KOLB. 

(Conrt  of  Appeals  of  Maryland.    April  SO,  1897.) 

Tausnas — Invbsthents — DisaRETioN— Naou- 

OENOa. 

1.  A  testamentary  traatee  empowered  to  in- 
vest the  tmst  funds  in  some  sate  security,  with 
power  to  reinvest,  is  not  liable  for  loss  if  ne  acts 
m  good  faith  and  with  diligence,  and  in  a  way 
that  a  court  of  equity  would  have  approved  un- 
der the  circumstances  as  the  trustee  honestly 
believed  them  to  be. 

2.  A  testamentary  trustee,  who  was  also  ex- 
ecutor and  a  residuary  legatee,  sold '  property  as 
executor  for  $3,500,  on  credit,  taking,  as  trus- 
tee, a  mortgage  on  the  property  sold  and  a  second 
mortgage  on  other  property,  and  held  such  mort- 
gages as  an  investment  for  the  trust  fund.  He 
had  previously  tried  to  sell  the  property  at  that 
price,  but  failed.  1^  trustee  had  no  Imowtedge 
of  the  value  of  the  property  on  which  the  second 
mortgage  was  taken  except  what  the  mortgagor 
told  nim.  He  consulted  bis  solicitor  as  to  the 
investment,  but  did  not  know  whether  the  so- 
licitor had  ever  seen  the  property.  The  entire 
mortgaged  property  was  not  worth  more  than 
$4(90  above  the  incumbrances,  and  on  foreclosure 
there  was  a  loss  of  about  $1,400.  Held,  that 
the  trustee  was  liable  for  the  loss. 

Appeal  from  circuit  court,  Frederick  coun- 
ty, in  equity. 

Petition  by  Alice  Virginia  Gilbert,  by  her 
husband  and  next  friend,  J.  Milton  Gilbert, 
for  an  accounting  by  David  Kolb,  trustee. 
There  was  a  decree  dismissing  the  petition, 
and  petitioner  appeals.     Reversed. 

Argued  before  BRYAN,  FOWLER,  BOYD, 
ROBERTS,  PAGE,  BRISCOE,  and  RUB- 
SUM,  JJ. 

Milton  G.  Umer,  G.  O.  Keedy,  and  Ham. 
Umer,  for  appellant.     Oharles  W.  Roes,  Ben- 
,  Jamln  F.  Reicli,  and  John  S.  Newman,  for 
appellee. 

RUSSUM,  J.  William  Kolb,  of  Frederick 
county,  died  in  1889,  leaving  a  will,  by  which, 
Inter  alia,  he  bequeathed  to  his  son,  David 
Kolb,  who  was  also  one  of  the  executors 
named  In  the  wiU,  $15,000,  "in  trust  to  In- 
vest the  same  In  some  safe  security  or  secu- 
rities, either  public  or  private,  with  full  pow- 
er In  Bald  trustee  to  reinvest  the  same  from 
time  to  time  as  the  exigencies  of  the  trust 
may  require,"  the  Income  to  be  paid  to  his 
daughter,  Alice  Virginia  Gilbert,  the  appel- 
lant, during  her  life,  and  after  her  death  the 
corpus  of  the  estate  to  be  paid  to  her  chil- 
dren then  living,  and  to  the  descendants  of 
any  child  or  children  who  may  be  living  at 
her  death,  to  be  equally  divided  between 
them  per  stirpes.  Tliere  was  a  mill  proper- 
zy  known  as  the  "New  London  Mills,"  which 
belonged  to  the  testator's  estate,  which  the 
executors,  in  September,  18S9,  sold  to  one 
Keller  for  $3,500.  No  part  of  the  purchase 
-money  was  paid,  but  the  executors  conveyed 


the  property  to  Keller,  and  took  from  him  a 
mortgage  thereon  for  the  entire  purchase 
money,  at  5  per  cent,  interest,  and  also  a 
mortgage  on  a  farm  of  52  acres,  subject  to 
a  prior  mortgage  of  $1,200,  bearing  6  per  cent. 
Interest.  Keller,  the  mortgagor,  died  in  18!>4, 
and  the  trustee,  on  March  16,  1895,  filed  his 
petition  ex  parte,  asking  the  circuit  court  for 
Frederick  county.  In  equity,  to  take  Juisdlc- 
tlon  of  the  trust,  and  approve  his  invest- 
ments, which  was  done.  Afterwards  the 
trustee  and  mortgagee  foreclosed  the  mort- 
gage, and  sold  both  properties,  buying  them 
In  as  trustee,— the  mill  for  $2,000,  and  the 
farm  for  $260,  subject  to  the  prior  mortgage 
of  $1,200.  After  the  foreclosure  proceedings 
were  completed,  the  trustee  filed  his  petition 
asking  to  be  relieved  of  the  trust,  and  filed 
therewith  a  statement  showing  a  loss  of  $1,- 
382  to  the  trust  estate.  On  this  petition  the 
cowt  passed  an  order  releasing  the  trustee 
from  the  further  execution  of  the  trust,  and 
Hammond  Umer  was  substituted  as  trustee 
upon  the  petition  of  the  appellant,  and  the 
trust  estate  transferred  to  him,  except  the  In- 
vesrtment  In  the  Keller  mortgage,  In  relation 
to  which  testimony  was  ordered  to  l>e  taken; 
80  that  the  sole  question  before  us  Is  in  rela- 
tion to  the  Keller  Investment  The  learned 
and  distinguished  Judge  who  decided  this 
ease  in  the  court  below,  after  referring  to  the 
difference  which  may  exist  between  the  dis- 
cretion possessed  by  a  testamentary  and  a 
conventional  trustee,— that  is,  a  trustee  ap- 
pointed under  a  decree,— clearly  and  correctly 
lays  down  the  legal  principles  which  control 
It,  as  follows:  "Generally  speaking,  where 
there  are  no  restrictions  Imposed"  by  tiie  tes- 
tator, a  trustee  named  by  him  is  vested  with 
a  discretion  which  a  conventional  trustee 
does  not  ordinarily  possess;  and  where  a  dis- 
cretion Is  expressly  conferred  by  will,  "its  ex- 
ercise in  good  faith  and  with  proper  dili- 
gence, though  resulting  in  a  pecuniary  loss, 
presents  quite  a  different  situation  from  that 
which  would  arise  were  the  loss  to  follow 
from  an  unauthorized  act,  or  from  the  exer- 
cise of  an  assumed  discretion"  not  Intrusted 
to  a  conventional  trustee.  And  this  Is  so  be- 
cause the  power  of  the  one  Is  broader  than 
the  power  of  the  other,  and  the  accountabili- 
ty of  each  Is  measured  by  a  totally  different 
standard.  Loss  resulting  from  an  act  of  a 
conventional  trustee,  though  the  act  were 
done  in  the  utmost  good  faith,  if  It  were  not 
an  act  permitted  by  the  Instrument  creating 
or  defining  the  trust,  or  were  done  without 
proper  Judicial  sanction,  would  fall  on  the 
trustee,  who,  having  no  discretion  at  all,  or 
a  very  limited  one,  is  Justly  held  to  a  rigid 
accountability,  without  the  slightest  regard 
to  the  motives  that  may  have  infiuenced  his 
action,  or  the  prudence  he  displayed  In  per- 
forming It.  Zimmerman  v.  Fraley,  70  Md. 
561,  17  Atl.  560.  But  where  the  testator  has 
selected  a  particular  person  as  trustee,  and 
has  clothed  him  with  a  discretion  In  regard 
to  making  Investments,  and  confided  In  this 
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behalf  to  his  Judgment  and  Integrity,  and 
each  trustee  in  good  faith  and  with  diligence 
makes  an  Investment  of  trust  funds,  strictly 
In  accordance  with  the  power  conferred  upon 
him,  or  in  a  way  that  a  court  of  equity  would 
have  sanctioned  at  the  time  if  advised  of  the 
circumstances  as  the  trustee  then  Imew  or 
honestly  believed  them  to  be,  will  be  exoner- 
ated should  a  loss  ensue,  though  he  failed  to 
Invoke  the  guidance  of  the  court,  or  to  pro- 
cure its  subsequent  ratification  of  the  step 
he  took.  Tyson  t.  Mlckle,  2  Gill,  876;  Cun- 
ningham V.  Schley,  e  Gill,  208;  Gray  T. 
Lynch,  8  GUI,  408. 

In  applying  these  legal  principles  to  the 
facts  contained  in  the  record  we  are  com- 
X>elled  to  differ  with  the  learned  judge  be- 
low. We  are  of  the  opinion  that  the  Invest- 
ment made  by  David  Kolb,  trustee,  was  not  a 
Judicious  Investment,  made  In  the  exercise  of 
a  fair  discretion,— sudi  a  one  as  a  prudent 
man  would  have  made  dealing  with  his  own 
affairs,  nor  such  as  a  court  of  equity  would 
have  sanctioned  at  the  time  if  advised  of  the 
circumstances  as  the  trustee  knew  them,  or 
had  reason  to  believe  them  to  be,— especially 
as  the  facts  in  the  record  show  that  the  trus- 
tee would  be  benefited,  as  residuary  legatee, 
by  getting  a  large  price  for  the  property  aoli. 
This  view  of  the  case  is,  we  think,  fully  sus- 
tained by  the  testimony  of  the  trustee.  In 
making  the  investment  he  was  under  the 
duty  to  use  due  diligence  (1)  to  see  that  the 
title  was  valid,  and  (2)  that  the  value  of  the 
property  at  the  time  of  the  loan  is  such  as 
would  in  all  probability  be  adequate  secu- 
rity for  the  repayment  of  the  loan  whenever 
the  mortgage  should  be  called  in.  The  cri- 
terion by  which  the  value  is  to  be  ascer- 
tained is  the  estimate  of  men  of  ordinary 
prudence,  who  would  deem  it  safe  to  make  a 
loan  of  the  same  amount  of  their  own  money 
on  the  same  property.  This  is  what  a  court 
of  equity  would  have  required  of  the  appellee 
had  it  been  applied  to  at  the  time  to  sanction 
the  investment.  By  his  own  confession  the 
appellee  had  failed  to  sell  this  mill  property 
to  Kinna  for  $3,500,  because  he  could  not 
raise  the  money  on  it,  and  yet  he  sold  It  to 
Keller  for  that  sum,  taking  as  security  a 
mortgage  on  the  property  for  the  full  amount, 
and  the  additional  security  of  a  second  mort- 
gage on  a  farm  ol  52  acres  subject  to  a  prior 
lien  of  $1,200  at  6  per  cent  interest,  and  of 
the  value  of  which  he  had  no  knowledge  ex- 
cept what  Keller,  the  mortgagor,  told  him. 
If  the  testimony  of  the  appellee's  witnesses 
who  knew  the  property,  and  are  capable  of 
correctly  estimating  its  value,  be  referred  to, 
it  clearly  appears  that,  taking  a  fair  average 
of  their  estimates,  there  was,  after  dedtict- 
Ing  the  first  mortgagee  on  the  farm,  no  such 
margin  as  would  justify  a  prudent  man  in 
making  the  Investment.  At  the  average 
valuation  of  appellee's  witnesses,  tiiere  was 
a  margin  of  not  exceeding  $400,  when,  If  com- 
mon skill,  caution,  and  prudence  had  been  ex- 
ercised, there  should  have  been  at  least  three 


times  that  amount  This  Is  the  DKWt  fATora- 
ble  view  that  can  be  taken  of  the  appdlee^s 
conduct  The  plea  that  he  consulted  his  so- 
licitor, Mr.  EoBs,  does  not  aid  him,  because, 
by  bis  own  admission,  he  does  not  know 
whether  Mr.  Ross  had  ever  seen  either  the 
mill  or  the  farm.  It  was  proper  that  the  ap- 
pellee should  consult  Mr.  Ross  as  to  the  title, 
and  he  was  Justified  In  relying  on  his  opinion 
on  tfiat  subject  but  Mr.  Ross'  opinion  as  to 
the  value  of  the  property  should  not  have 
been  relied  on  any  more  than  the  c^lnion  of 
any  other  person  who  kuew  nothing  of  the 
property.  No  court  of  equity  would  have 
approved  an  investment  where  the  value  ot 
the  property  was  estimated  by  persons  who 
had  confessedly  no  knowledge  of  the  prop- 
erty, even  with  the  superadded  estimate  of 
the  party  to  whom  the  loan  was  to  be  made. 
Such  Is  this  case.  The  appellee  has  not  act- 
ed In  tills  matter  as  a  prudent  man  would 
act  In  the  management  of  his  own  affairs. 
Being  the  acting  executor,  he  used  the  trust 
funds  to  facilitate  the  sale  of  the  real  estate 
left  by  the  testator,  and,  by  taking  a  mort- 
gage for  the  entire  purchase  money,  obtained 
a  larger  price  than  he  could  otherwise  have 
received.  His  Interest  as  executor  was  to 
swell  the  estate  by  large  sales,  and  In  taking 
care  of  that  Interest  he  failed  in  hla  duty  as 
trustee  by  subordinating  that  duty  to  bis  in- 
terest as  executor.  Instead  of  making  the 
investment  required  by  the  will  In  good  faith 
and  as  a  prudent  man  would  have  done  had 
he  been  lending  his  own  money,  he  risked 
the  trust  fund  upon  an  insufficient  security, 
hoping  that  the  good  character,  steady  hab- 
its, and  capacity  of  Keller,  the  mortgagor, 
would  furnish  additional  security  upon  which 
he  could  rely  for  the  repayment  of  the  loan. 
The  death  of  Mr.  Keller  made  it  necessary 
to  sell  the  mortgaged  property,  which  bas  re- 
sulted in  a  loss  to  the  trust  estate;  and  hav- 
ing, by  his  own  admissions,  failed  in  his- 
du^  to  the  cestui  que  trust,  he  ought,  in  eq- 
uity and  good  conscience,  to  be  required  to  as- 
sume the  loss  that  has  been  sustained.  It 
follows  that  the  decree  appealed  from  must 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  In  accordance  with  this 
opinion. 


HOOPER,  Mayor,  v.  NBJW. 

(Court  of  Appeals  of  Maiyland.    April  8,  1897.) 

School  CtoMxissioNSKS — Mods  or  AprotHtiisKT— 
Btatotes—Vacanct— Mandamus. 
1.  In  1828  an  ordinance  of  Baltimore  provided 
for  the  appointment  of  Bcho<d  conuniasioners  bj 
the  two  branches  of  the  cooncil  In  conventicm. 
Const  1864,  art  8,  {  8,  provided  that  the  school 
commissioDers  of  Baltimore  "shall  be  apiMinted 
as  at  present"  subject  to  such  amendments  as 
the  council  or  general  assembly  might  make.  In 
1866  an  ordinance  was  adopted  re-enactinc  sodi 
method  of  appointment  Const  1867  did  not  re- 
enact  the  pioTisioa  of  Const.  1864  as  to  the  Bal 
timore  commiBsioners,  bnt  contained  nothing  in- 
consistent therewith,  and  (article  11,  {  8)   cob- 
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tinacd  In  foToe  all  ordinances  idating  to  Balti- 
more city  not  inconsistent  with  that  article, 
untD  they  were  changed  in  due  coarse  of  law. 
It  also  prarided  (article  8,  {  2)  that  the  public 
■diool  system  then  existing  shoold  expire,  except 
<o  far  as  it  was  eootinned  by  the  general  as- 
icmbly  of  1868.  Acts  1868,  c.  407,  tit  2,  snbc. 
T,  i  1,  creating  a  general  school  syatem,  provided 
that  the  mayor  and  council  of  Baltimore  should 
lure  "fnll  power"  to  establish  a  school  system 
in  that  city  nnder  such  'egnlations  as  they  might 
prescribe,  and  to  give  supervisory  power  to  a 
txierd  of  school  commissioners.  The  act  pre- 
seiifaed  the  mode  of  appointing  school  commis- 
aionets  fai  coanties,  but  contamed  no  raovision 
u  to  their  appointmoit  in  Baltimore.  The  ordi- 
nance of  1866  was  repealed  and  re-enacted  ser- 
ml  times,  but  no  change  made  in  the  mode  of 
sppointiDg  commissioncni.  Edd,  that  the  power 
of  the  council  to  appoint  commissioners  contin- 
ues in  force,  having  been  recognized  by  Const. 
1864,  and  continued  by  Const.  1867,  and  the 
pant  of  "ftall  power"  in  the  act  of  1868;  and 
hence  Code  Loc.  Laws,  art  4,  |  80  (enacted  be- 
f<»e  1860),  providing  that  the  mayor  shall,  with 
tbe  consent  of  the  council,  appoint  aB  cit^  officers, 
does  not  apidy  to  the  appointment  of  sdiool  com- 
missionen. 

2.  The  ordinances  at  Baltimore  dty  providing 
that  the  council  shall  be  ofBdally  notified  of 
vacancies  in  offices  within  its  appointment,  which 
it  shall  tJterenpon  fill,  does  not  apply  to  appoint- 
ments am  the  exitoiticm  of  a  teem,  which  the 
conndl  may  make  withoat  receiving  such  notice. 

3.  On  demurrer  sustained  to  the  answer  to  a 
petition  for  mandamus,  the  writ  may  issue  with- 
oat proof;  the  statute  requiring  proof  where 
diere  is  no  answer  not  being  aH>licable. 

Appeal  from  Baltimore  city  court. 

Petition  for  mandamns  by  Henry  F.  New 
against  Alcaens  Ho<^>er,  mayor  of  Baltimore 
elty.  There  was  an  order  that  the  writ  lasne, 
on  demurrer  snstalned  to  the  answer,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, BHISOOB,  RUSSUM,  FOWLHB,  ROB- 
BRTS,  PAGE,  and  BOYD,  JJ. 

ThoB.  I.  Elliott  and  Tbos.  Q.  Hayes,  for  ap- 
pellant. Chaa.  Marshall  and  John  P.  Poe,  for 
appdlee. 


McSHERRY,  C  J.  The  appdlee  waa  ap- 
pointed, by  a  Joint  cosventlon  of  the  two 
branches  oi  the  city  cooncll,  one  of  the  school 
eommissioners  fd  Baltimore  city,  pursuant  to 
the  proviBkxn  of  article  44  of  the  City  Code  of 
1803.  The  ordinance  therein  contained  makes 
piDTision  foi  the  appointment  of  school  com- 
migslonars  of  the  city  by  a  joint  convention  'of 
the  two  branches  of  the  coundL  When  the 
appellee  presented  himself  to  the  mayor  to 
hare  the  oath  of  office  administered  by  the 
mayor,  the  latter  refused  to  administer  the 
oath,  and  placed  his  refusal  on  the  ground  that 
the  SHidlee  had  not  been  legally  apiralnted. 
The  mayor  maintained  that  the  aK>ointment 
was  lllegBl  because  the  ordlnaiice  under  which 
it  had  been  made  was  ultra  vires  and  void. 
And  it  waa  insisted  that  the  ordinance  was 
ultra  viie«  and  void  becatise  it  is  In  conflict 
with  section  80  of  article  4  of  the  Code  of 
Local  Iawb-  That  sectltHi  Is  in  these  words: 
"They  [the  mayor  and  dty  council]  may  pass 
odiBaaeea  regulating  the  manner  of  appoint- 
ing persons  to  office  onder  the  corporation. 


which  they  are  or  may  be  authorised  by  law  to 
appoint,  bnt  unless  such  ordinances  be  passed, 
the  mayor  shall  nominate,  and  by  and  with 
the  advice  and  consmt  of  a  convention  of  the 
two  branches  of  the  dty  council,  shall  ap- 
point aU  officers  nnder  the  corporation,  except 
the  register  of  the  dty  and  the  darks  employ- 
ed by  the  dty  or  nnder  Its  authority,"  etc. 
Upon  the  ritual  of  the  mayor  to  administer 
the  oath  of  office  to  the  appellee,  he  made  ap- 
{dlcatloo  by  petition  to  the  dty  court  for  a 
writ  of  mandamus  to  compel  the  mayor  to  ad- 
minister the  oath.  To  this  petition  the  mayor 
filed  an  answer  relying  iq>on  the  alleged  ille- 
gality of  the  appellee's  appointment,  by  rea- 
son of  tlie  asserted  invalidity  of  the  ordinance. 
To  this  answer  the  appellee  demurred.  The 
court  snstalned  the  demurrer,  and  ordered  the 
writ  to  Issue.  From  that  order  this  appeal 
was  taken  by  the  mayor. 

The  paramount  question  Invdved  Is  whether 
the  ordinance  under  which  the  appellee  was 
appointed  a  school  commissioner  of  BaltlmoK 
city  is  valid,  or  ultra  vires  and  void,  and  this 
question  is  presented  and  brought  up  directly 
on  the  face  of  the  record.  The  question  at  Is- 
sue arises,  it  Is  claimed,  under  the  same  sec- 
tion of  the  Code  of  Local  Laws  that  was  before 
ns  In  the  Hoojier-Oreager  Case  (recently  decid- 
ed by  this  court)  35  Ati.  967,  and  36  Ati.  S58i 
Tbere  Is,  however,  a  dearly-defined  line  of 
distinction  between  that  case  and  many  other 
cases  that  might  arise  under  the  same  section, 
and  which,  if  they  did  arise,  it  has  been  sup- 
posed, would  be  covered  and  controlled  by 
that  dedslon;  but,  in  spite  of  this  distinction, 
there  appears  to  be  some  misunderstanding  as 
to  the  scope  and  effect  of  the  court's  opinion  in 
that  case,  and  there  also  exists  an  impression 
that  it  is  condnsive  of  the  issue  here  involved. 
In  Hooper  v.  Creager  we  were  dealing  with 
the  case  of  a  municipal  officer,  distinctively 
and  confessedly  such,  the  method  of  whose 
appointment  was  prescribed  by  a  designated 
section  of  the  Local  Code,  and  with  that  sec- 
tion the  ordinance  under  which  Mr.  Oreager 
had  been  appointed  was  asserted  to  be  in  con- 
flict. We  did  not  have  before  us,  and  there- 
fore did  not  pass  upon,  the  case  of  a  subordi- 
nate employe  or  laborer,  or  other  like  inferior 
servant,  whose  selection,  in  the  very  nature  of 
things,  was  never  designed  or  Intended  to  be, 
and  in  fact  is  not,  embraced  within  the  terms 
of  the  statutes  embodied  in  section  30  of  arti- 
cle 4  of  the  Iiocal  Code.  And,  as  we  had  no 
such  question  to  decide,  we  deemed  It  wholly 
unnecessary  to  step  aside  a  single  pace  from 
the  straight  path  before  us,  and  declare  what 
particular  appointments  were  not  indnded 
within  the  scope  of  our  decision.  The  duty  of 
a  court  Is  done,  as  we  apprehend,  when  tt  de- 
cides the  case  before  it;  and  it  is  obviously 
no  part  of  tliat  duty  to  declare  that  the  coturt 
lias  not  decided  something  wholly  different,  or 
to  enumerate,  in  antidpatlon  of  possible  futuro 
contests,  the  instances  in  which,  by  reason  of 
a  difterence  of  facts,  the  opinion  would  not  be 
applicable.    The  language  which  a  court  em- 
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ploys,  the  reasoning  which  It  resorts  to,  for 
the  purpose  of  disposing  of  a  particular  ques- 
tion, ought  not  to  be  wrested  from  the  context 
and  the  occasion,  and  strained  so  as  to  be 
made  i)ertinent,  or  seemingly  pertinent,  to 
some  other  distinct  and  dissimilar  question. 
But  this  is  frequently  done  incautiously,  and 
some  persons  are  by  that  erroneous  process 
led  to  suppose  that  results  are  established  by 
a  judicial  opinion,  though  those  results  do  not 
logically  follow  from  it  at  all.  There  may  be 
sometimes  an  apparent  similarity  between 
cases,  but  It  ought  not  to  be  forgotten  that 
mere  similarity  is  not  Identity.  It  is  a  com- 
mon fallacy,  this  Inference  that  a  conclusion 
is  universally,  and  under  all  conditions,  sound, 
because  it  is  sound  in  a  particular  instance 
and  under  peculiar  circumstances.  It  does  not 
follow  that  a  conclusion  which  is  true  secund- 
um quid,  or  in  a  certain  respect,  is  also  true 
simplidter,  or  simply  and  absolutely.  In  the 
Creager  Case  we  were  dealing  with  an  ordi- 
nance regulating,  or  attempting  to  regulate, 
the  manner  of  appointing  persons  "to  office,"— 
to  a  mimiclpal  office,— and  not  with  an  ordi- 
nance regulating  the  method  of  employing  or 
appointing  servants  or  laborers,  and  kindred 
snlMrdlnates,  who  are  in  no  sense  officers  of 
the  municipality  at  all,  but  are  merely  and 
«ssentlaUy  employSs.  Consequently  the  lan- 
guage used  in  the  opinion  in  that  case  must  be 
understood  as  applicable  to  municipal  officers, 
— the  class  of  persons  designated  in  section  30 
«f  article  4,— as  contradistinguished  from  mere 
«mploy68.  Nor  does  the  Creager  Case  touch 
upon  or  involve  the  specific  point  now  pre- 
sented. If  the  school  commissioners  are  ma- 
lUcipal  officers,  and  if  there  had  not  been  any 
legally  prescribed  mode  provided  for  their  ap- 
pointment other  than  that  contained  iu  sec- 
tion 30  of  article  4,  which  applied  to  Mr.  Orea- 
ger'B  appointment,  then  undoubtedly  the  mode 
of  selecting  school  commissioners  would  be 
within  the  reason,  and  therefore  within  the 
«ffect  and  operation,  of  the  decision  In  the 
Creager  Case.  But  it  Is  right  here  that  the 
Creager  Case  and  this  case  diverge.  It  Is  pre- 
cistiy  because  section  30  of  article  4  does  not  ap- 
ply to  school  commissioners  any  more— though 
for  a  different  reason— than  it  applies  to  a  bail- 
iff in  the  tax  collector's  office,  an  employe 
onder  the  city  commissioner,  or  hundreds  of 
other  subordinates  In  the  service  of  the  city, 
that  what  was  said  in  Creager  v.  Hooper  can 
luve  no  influence  ui)on  the  decision  of  this 
case.  If  it  be  assumed,  though  It  is  by  no 
means  conceded  (and  certainly  it  is  not  now 
decided),  that  the  school  commissioners  are 
municipal  officers,  as  contradistinguished  from 
agents  of  the  state  selected  by  the  municipality, 
under  power  delegated  by  the  state,  to  carry 
on  within  the  limits  of  the  city  the  beneficent 
purpose  of  the  general  school  system  of  the 
commonwealth,— just  as  a  state  tax  collector  In 
a  county  is  an  officer  of  the  state,  though  se- 
lected by  the  county  commissioners,— still  the 
predominant  proposition  that  their  appoint- 
ment does  not  fall  within  the  terms  of  section 


30  of  article  4  of  the  Local  Code  remains  to 
be  demonstrated.  If  their  appointment  does 
not  fall  within  that  section,  we  have  no  fur- 
ther need  or  occasion  to  allude  to  the  Cieoger 
Case  hereafter,  in  this  opinion. 

Now,  what  is  the  method  provided  for  the 
appointment  of  the  school  commissioners  bt 
Baltimore  city,  and  under  what  authority  wa3 
the  method  adopted?    The  Local  Acts  of  1S25. 
c.  130,  declare  "that  the  mayor  and  city  coun- 
cil of  Baltimore  shall  have  power  to  estab- 
lish public  schools  within  the  city  of  Balti- 
more"; and  section  21  of  (diapter  162  of  the 
General  Laws  passed  at  the  same  session  of 
the  legislature  vested  in  the  mayor  and  city 
council  the  authority  to  establish  and  regulate 
the  public  or  primary  schools  of  the  city.    Un- 
der these  statutes,  and  pursuant  to  their  de- 
sign, an  ordinance  was  passed  by  the  mn- 
nlclpallty  In  1828  by  which  it  was,  among 
other  things,  provided  that  the  commission- 
ers of  public  schools  should  be  chosen  by  the 
two  branches  of  the  city  council  in  conven- 
tion;   and  this  prescribed  method  thus   spe- 
dflcally  fixed  by  ttiat  and  by  subsequent  amen- 
datory ordinances,  apart  from  being  recognis- 
ed by  the  Acts  of  1815,  c.  120,  was  fnUy  and 
completely  ratified,  sanctioned,  and  validated 
afterwards,  even  if  antecedently  invalid,  by 
the  organic  law  of  the  state;   for  by  section  3 
of  article  8  of  the  constitution  of  1864  It  was 
expressly  ordahied  that  "the  school  commis- 
sioners of  Baltimore  city  shall  remain  as  at 
present  constituted,  and  shall  be  appointed  as 
at  present,  by  the  mayor  and  city  council, 
subject  to  such  alterations  and  amendments 
as  may  be  made  from  time  to  time  by  the 
general  assembly  or  the  said  mayor  and  city 
council."    It  should  be  noted  that  this  consti- 
tutional   provision    prescribed    two    things: 
First,  it  declared  that  the  school  commission- 
ers of  the  city  should  remain  as  then  consti- 
tuted; and,  secondly,  looking  to  the  future,  it 
ordained  that  they  should  afterwards  "be  ap- 
pointed as  at  present,"— that  Is,  in  the  mode 
then   existing.      The   c(»stitution    of    1861, 
therefore,  not  only  ratified  the  then  subslsUng 
method  of  appointment,  but  provided  tbat  the 
same  method,  viz.  by  a  joint  convention  of  the 
two  branches,  should  thereafter  be  pursued, 
unless  changed  or  altered  by  the  general  as- 
sembly or  by  the  municipality.    It  seems  too 
clear  for  serious  controversy  that  when  the 
constitution  of  1864  (the  snpreme  law  of  the 
state)  provided  that  the  school  ccHnmlssioners 
should  be  appointed  in  the  method  then  pur- 
sued (that  is,  pursued  under  the  ordLuaxtce  of 
1828,  as  repeatedly  re-enacted),  it  distinctly 
sanctioned  the  appointment  by  a  convention 
of  the  two  branches  of  the  city  conncU,  for 
that  was  the  sole  method  then  in  force  and 
then  followed;  and,  however  other  officers  of 
the  municipality  might  have  been  required  to 
be  selected  under  the  acts  of  1817  and  182S. 
which  formed  section  25  of  artide  4  of  the  Lo- 
cal Code  of  1860,  and  which  now  frfnn  section 
SO  of  article  4  of  the  Local  Code  of  1888,  these 
appointees  (the  school  commissioners  of  the 
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?!t7)  were  not  within  the  terms  or  the  scope 
of  the  Local  Code,  and  their  appointment  was 
provided  tcfe  by  a  totally  different  and  wholly 
distinct  method.     While  under  the  Acts  ot 
1S65,  c.  160,  which  established,  pursuant  to 
the  mandate  ot  the  constitution  of  1864,  a  gen- 
eral public  school  system  throughout  the  state, 
the  primary  schools  ot  the  city  were  brought 
under,  and  in  a  measure  molded  into,  that  sys- 
tem itself,    stiU   that  statute  did  not  strike 
down  the  entire  autonomy  of  the  local  schools, 
but  left  the  mode  of  selecting  the  school  com- 
missioners for  the  city,  as  fixed  by  the  or^ 
dinance  of  1828,  precisely  where  the  consti- 
tution of  1884  liad  unequivocally  placed  it,— 
in  a  joint  convention  of  the  two  branches  of 
the  dty  council.   This,  in  substance  and  efCect, 
our  predecessors  determined  in  School  Oom'rs 
of  Baltimore  City  v.  State  Board  of  Bducation, 
26  Md.  505.     In  1866  another  ordinance  was 
adopted  by  the  mayor  and  city  council,  where- 
by the  number  of  school  commis8loi;ers  was 
increased  to  20,  and  whereby  nimaerous  details 
of  the  local  system  were  prescribed,  but  no 
change  whatever  was  made  In  the  mode  of  ap- 
pohitlng  the  commissioners.     So  far  from  a 
change  being  made,  the  identical  method  pre- 
scribed by  the  old  ordhiance  of  1828,  viz.  a 
selection  by  a  Joint  convention  of  the  two 
branches  of  the  city  council,  was  in  terms 
specifically   re-enacted.      This  ordinance   ot 
1866,  passed  at  the  very  time  that  section  25  of. 
article  4  of  the  Local  Code  of  1860  (which  is 
practically  identical  with  section  30  of  article  4 
of  the  present  Local  Code,  as  transcribed  in 
the  ]}eglnntng  of  this  opinion),  was  in  force, 
was  clearly  such  an  ordinance  as  the  mu- 
nicipality had  the  power,  under  the  broad 
terms  of  section  3  of  article  8  of  the  constitu- 
tion of  1864,  to  enact;  for  it  was,  in  so  far  as 
It  related  to  the  mode  of  making  the  appoint- 
ments of  the  dty  school  commissioners,  sim- 
ply a  reiteration  of  the  provisions  of  the  or- 
dinance of  1828,  aa  frequently  amended  and 
re-enacted.     It  cannot  be  doubted  that  the 
mayor  and  dty  council  had  the  unquestionable 
power,  under  the  constitution  of  1864,  to  pass 
the  ordinance  of  1866,  Inasmuch  as  the  act  of 
1865  made  no  provision  whatever  for  the  ap- 
pointment of  city  school  commissioners,  and 
inasmuch  as  there  was  no  other  law  that  did. 
At  the  very  time  this  ordinance  of  1866  was 
adopted,  and  validly  adopted,  under  the  ple- 
airj-  power  conferred  by  the  constitution  of 
18W  upon  the  municipality,  the  identical  law 
(Section   25,    art  4,   Loc.    Code   1860)    under 
which,  as  contained  in  section  30,  art  4,  Loc. 
Code  1888,  it  is  now  claimed  the  school  com- 
missioners must  be  nominated  by  the  mayor, 
and,  by  and  with  the  advice  and  consent  of  a 
joint  convention,  appointed,  was  la  fuU  force 
and   vigor.       Still,    assuming    as    we    have 
throughout  that  a  school  commissioner  is  a 
mnolcipal  oflBcer,  it  can  scarcely  be  contended 
that  the  method  of  selecting  school  commis- 
sioners first  resorted  to  in  1828  (but  whether 
fli;htfully  then  or  not  is  wholly  immaterial, 
liecause  it  was  afterwards  unequivocally  sanc- 


tioned by  the  organic  law  in  1864)—  It  can 
scarcely  be  contended,  we  repeat,  that  this 
method  was  not  an  excepti<»  to  the  general 
mode  provided  by  the  Local  Code  for  the  ap- 
pointment of  other  municipal  officers.  It 
was  an  exception  created  by  an  ordinance  in 
1828,  and  that  ordinance  was  given  the  force 
of  law  by  the  constitution  Itself;  and  the  or- 
dinance not  having  been  changed  in  this  par- 
ticular,—respecting  the  mode  of  appointment 
by  the  ordinance  of  1806,— but  being  re-enacted 
by  the  latter,  it  obviously  continued  to  have  the 
same  force  and  efficacy  which  the  constitu- 
tion Imparted  to  It,  unless  the  mere  abrogation 
of  the  constitution  of  1864,  and  Its  being  super- 
seded by  a  later  one,  have  deprived  the  ordi- 
nance of  its  vitality.  When  the  ordinance  be- 
came obligatory  by  force  of  the  constitutional 
provision  alluded  to,  how  could  the  adoption 
of  a  new  constitution,  without  more,  take 
away  the  character  antecedently  given  to  the 
ordinance?  But  it  is  needless  to  speculate  up- 
on this  subject,  because  there  Is  a  most  con- 
clusive reason  for  holding  that  the  adoptl6n 
of  the  constitution  of  1867  did  not  destroy  or 
Impair  the  efficacy  of  the  wdinance  of  1866. 

The  constitution  of  1867  contained  a  separate 
article  pertaining  to  Baltimore  city,  and  among 
the  provisions  therein  set  forth  is  section  8, 
whereby  It  la  declared  that  "all  laws  and  or- 
dinances now  hi  force  and  applicable  to  Balti- 
more city,  not  Inconsistent  with  this  artlde, 
Shall  be  and  they  are  hereby  continued  until 
dialled  In  due  course  of  law."  Here,  then, 
In  the  most  formal  and  explicit  terms,  is  a  dec- 
laration that  "all  ordinances  now  In  force 
•  •  •  shall  be  and  they  are  ♦  •  •  contin- 
ued until  changed  in  due  course  of  law."  The 
ordinance  of  1866,  providing  for  the  appoint- 
ment of  school  commissioners  by  a  joint  con- 
vention of  the  two  branches  of  the  city  council, 
was  undeniably,  then.  In  force.  It  was  appli- 
cable to  the  d^  of  Baltimore,  and  to  that  city 
alone,  and  it  was  not  inconsistent  with  article 
11  of  the  constitution,  wlilch  related  to  Balti- 
more city.  Was  not  that  ordinance,  then,  and 
the  power  conferred  by  It  necessarily  contin- 
ued in  force  "until  changed  in  due  course  of 
law"?  There  can  be.  It  seems  to  us,  but  one 
answer  to  that  question;  and  it  is  that  the  ordi- 
nance was  Incontestably  continued  in  force, 
and  the  power  it  gave  was  unmolested,  by  the 
constitution  of  1867.  If  continued  In  force,  as 
it  certainly  was,  it  provided,  and  lawfully  pro- 
vided, after  the  abrogation  of  the  constitution 
of  1864,  a  separate  method  for  the  appointment 
of  school  commissioners,  essentially  and  mate- 
rially different  from  the  method  prest-rlbed  In 
and  by  the  Local  Code  for  the  appointment  of 
city  officers;  and  it  remained,  as  It  had  origin- 
ally been,  an  exception  to  the  other  or  general 
mode.  The  same  section  of  the  constitution 
of  1867  which  continued  the  ordinance  of  1866 
—not  by  name  or  number,  it  is  true,  but  be- 
cause it  was  an  ordinance  then  in  force — also 
continued  the  laws  applicable  to  appomtments 
generally,  and  consequently  the  constitution 
left  both  systems  of  appointment  as  It  found 
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ttiem,  Bide  by  side,— flie  one  pertaining  to  a 
particular  dass;  the  other  and  different  one 
affecting  distinct  daeses.  The  constitution  of 
1867  not  only  continued  this  (H^lnance  In  force, 
bnt  It  continued  It,  and  the  power  that  it  gave, 
*Hintll  changed  In  due  course  of  law";  and  this 
phrase  obviously  means  that  the  ordinance  In 
question  was  to  remain  effective  by  virtue  of 
the  constitutional  mandate,  and  the  power  that 
It  conferred  was  to  subsist,  until  repealed  by 
the  municipality,  or  until  overridden  or  super- 
seded by  subsequent  legislative  enactment. 
By  no  right  reasoning  can  'it  be  held  that  the 
very  section  of  the  constitution  which  express- 
ly continued  the  ordinance  of  1866  at  the  same 
time  repealed  it,  by  also  continuing  In  force 
the  law  providing  a  different  method  for  the 
appointment  of  other  officers.  If  the  ordi- 
nance relating  to  the  appointment  of  school 
commissioners,  and  the  statute  relating  to  ap- 
pointments generally,  were  flatly  contradictory, 
the  continuation  of  both  of  them  In  force  by  the 
very  same  clause  of  the  constitution  of  ISOT 
could  cause  neither  to  be  a  repeal  of  the  other, 
but  would  constitute  the  one  (the  particular 
method)  an  exception  to  the  other  (the  general 
method).  TTie  change  by  due  course  of  law 
which  was  contemplated  by  the  constitution 
was  a  change  not  made  by  the  constitution  It- 
self, or  as  a  result  of  Its  adoption,  but  was  to 
be  some  subsequent  action  taken  either  by  the 
mayor  and  city  council  or  by  the  general  as- 
sembly. Bas,  then,  the  ordinance  of  J8Q0, 
prescribing  the  method  of  appointing  school 
commissioners,  been  "changed  In  due  course 
of  law"?  The  ordhiance  has  been  repeatedly 
repealed  and  re-enacted,  but  there  has  been 
no  change  made  In  the  method  of  selecting  the 
commissioners.  The  thing,  the  substance, 
which  the  constitution  of  1867  continued  in 
force,  was,  not  merely  the  formal  ordinance, 
couched  In  particular  words,  but  the  power 
which  that  ordinance  contained,  authorizing 
the  municipality  to  follow  this  special  method 
of  making  these  selections;  and  until  some 
other  method  IB  adopted.  If  that  one  has  not 
been  repealed,  the  same  power  necessarily  con- 
tinues, notwithstanding  changes  by  the  repeal- 
ing and  re-enacting  ordinances  In  other  par- 
ticulars. So  long  as  the  power  has  not  been 
surrendered  by  the  adoption  of  some  valid  in- 
consistent ordinance,  or  taken  away  by  the 
passage  of  some  act  of  assembly,  it  remains; 
and  Its  exercise  by  the  enactment  of  subse- 
quent ordinances,  later  In  date  than  that  of 
186C,  but  all  reasserting  the  same  power.  Is 
conclusive,  as  Indicating  that  the  power  itself 
has  not  been  strijjped  from  the  munldpality  by' 
any  act  of  the  mayor  and  dty  council.  There 
Is  nothhig  In  the  leg^lslatlon  by  the  city  au- 
thorities that  has  abridged  this  power  in  the 
least,  and  it  remains  to  be  seen  whether  there 
is  any  constitutional  provision  or  any  act  of 
assembly  that  impairs  it. 

The  constttution  of  1867,  by  article  8,  pro- 
vides for  the  estabhshment  of  a  thorough  and 
efficient  system  of  tree  public  schools  through- 
out the  state,  and  In  obedience  to  that  require- 


ment the  general  assembly  of  186S  enacted  an 
elaborate  statute  on  that  subject.  Among  oth- 
er things.  It  was  prescribed  by  the  statute  that: 
"The  mayor  and  city  council  of  Baltimore  shall 
have  full  power  and  authority  to  estabUsb  In 
said  dty  a  system  of  free  public  sdioota  under 
such  ordinances,  rules  and  regulations  as  they 
may  deem  fit  and  proper  to  enact  and  pre- 
scribe; they  may  delegate  supervisory  powers 
and  control  to  a  board  of  school  commission- 
ers; may  prescribe  rules,"  etc.  Acts  1868,  c. 
407,  tit.  2,  subc.  7,  {  1.  Other  sections  follow 
defining  the  power  of  the  school  commissioners 
and  authorizing  the  municipality  to  levy  taxes 
for  the  sniiport  of  the  schools.  By  section  6 
(title  1.  subc.  3)  of  the  same  act,  and  the 
amendment  of  it  by  the  Act  of  1892  (chapter 
341),  the  method  by  which  the  school  commis- 
sioners of  the  several  conntles  are  to  -be  ap- 
pointed Is  spedfically  prescribed;  but  nowhere 
in  the  act  of  1868  (chapter  407),  as  originally 
passed,  or  as  codified  In  article  77  of  the  Code, 
or  as  since  amended,  is  there  a  single  word 
designating  the  mode  to  be  pursued  in  the  ap- 
pointment of  the  school  commissioners  of  Bal- 
timore city.  Is,  then,  the  delegation  to  the 
municipality  of  the  power  to  establish  in  the 
dty  of  Baltimore  a  system  of  free  schools— 
which  system  was  to  be  a  part  and  pared  of 
the  general  system— to  be  taken  as  a  repeal 
of  the  power  to  sdect  the  commissioners  in 
■the  manner  that  was  manifestly  lawfnl  at  the 
time  the  act  of  1868  was  passed?  A  valid 
mode  of  making  appointments  of  school  com- 
missioners in  the  dty  existed  when  the  act  of 
1866  was  adopted.  That  act  made  provision 
for  no  other  method,  as  respects  Baltimore 
dty,  though  it  did  estaUlsh  a  mode  for  the 
several  counties,  and  by  its  second  and  ninth 
sections  It  repealed  only  such  general  and  lo- 
cal laws  as  were  inconsistent  with  its  provi- 
sions. Now,  obviously,  the  act  of  1868  hav- 
ing made  no  provision,  In  direct  and  unequivo- 
cal terms,  for  the  mode  of  appointment  of 
school  commissioners  in  Baltimore,  there  Is 
nothing  In  that  act  inconsistent  with  the  ante- 
cedent ordinance  of  1866,  and  the  power  con- 
tained In  that  ordinance;  and  It  Irresistibly 
follows  that  the  act  in  no  way  Impaired  the 
validity  of  the  ordinance,  or  took  away  the 
right  to  exert  the  power  It  conferred,  unless  it 
be  assumed  that  a  failure  to  provide,  specifi- 
cally and  In  direct  terms,  a  mode  of  appoint- 
ment for  the  city,  while  distinctly  prescribing 
a  method  for  the  counties,  was  tantamount  to 
an  abrogation  of  aU  prior  legislation  on  the 
subject.  But  the  second  section  of  article  S 
of  the  constitution  of  1867  declared  that  the 
system  of  public  schools  as  then  existing  under 
the  constitution  of  1864,  and  under  the  act  of 
1865,  should  remain  In  force  until  the  end  of 
the  session  of  the  general  assembly  of  18RS, 
"and  shall  then  expire,  except  so  far  as  adopt- 
ed or  conthiued  by  the  general  assembly." 
Now,  the  system  to  force  when  the  constlta- 
tion  of  1867  went  into  efftet  contained  no  pro- 
vision for  tlie  appohitment  of  school  commis- 
sioners In  Baltimore,  apart  tram  those  of  the 
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oidlnance  of  1806,  which  had  been  continued 
In  force,  as  already  pointed  ont  If  this  fea- 
ture of  the  school  system  relating  to  the  ap- 
pointment of  school  commlssioneiB  in  the  city 
was  not  adopted  or  continued  by  the  provl- 
ilom  In  the  Acts  of  1868,  c.  407,  which  gave 
to  the  mayor  and  city  council  full  power  and 
aathoTlty,  precisely  as  they  had  possessed  it 
before,  to  establish  schools  In  the  city,  or  was 
not  retained  by  the  continuance  in  force  under 
tlie  constitution  of  1867  of  the  ordinance  of 
1866,  then  there  is  not— and  shice  1868  there 
has  not  been— In  existence  any  clause  or  sec- 
tloD  of  the  school  law,  or  of  the  city  ordinances 
relating  to  s<diool8,  making  provision  for  the 
method  of  selecting  school  commissioners  in 
Baltbnwe  city.  The  delegation  of  the  whole 
tnbject  to  the  city,  without  restriction,  was  a 
delegation  to  the  city  of  exactly  the  authority 
It  had  had  before,  as  that  authority  had  been 
defined  and  interpreted  by  the  previously  exist- 
ing organic  law.  The  eftect  of  the  act  of 
18S8  was  to  place  the  city,  in  respect  to  the 
poblic  schools.  Just  where  it  had  been,  and  to 
dotbe  It  with  identically  the  pow«rs  it  had 
possessed  antecedently;  and  therefore  the  act, 
coapled  with  the  continuance  In  force  of  the 
ordinance  of  1866,  clearly  carried  the  provl- 
tlons  of  that  ordinance,  and  the  power  tliat  It 
gave,  hito  the  new  syston  established  under 
the  constitution  of  1867,  as  a  component  part 
of  that  system,  and  consequently  the  ordi- 
nance did  not  expire.  Let  us  state  this  an- 
other way:  Under  the  school  syston  created 
tor  the  constltntion  of  1864  and  the  act  of  1865, 
the  power  of  a  Joint  canvention  of  the  two 
branches  of  the  city  council  to  appoint  scliool 
cainmlssioner8,wa8  Indisputable;  but  that  pow- 
er had  not  been  conferred  by  the  act  of  1865, 
for  It  existed  Independently  of  that  statute 
altogether.  The  source  of  the  power  is  to  be 
foond  anterior  to  the  adoption  of  the  ordi- 
nance of  1886,— but  we  need  go  no  further 
bade;  and  that  ordinance,  aside  entirely  from 
Ita  relation  to  the  public  schools  of  the  city, 
was  continued  In  force  by  the  constitution  of 
1S67,  because  it  was  an  ordinance  actually  In 
force  when  the  constitution  was  adopted,  and 
was  not  inconsistent  with  any  constitutional 
provision  relating  to  the  city.  When  the  new 
school  system  of  1868  was  enacted,  and  the 
came  general  and  broad  powers  were  given  by 
tt  to  the  city  that  the  city  had  had  under  Its 
own  old  system,— for  that  was  undoubtedly  the 
effect  of  section  1,  c.  407,  suba  7,  Acts  1868, 
heretofore  quoted,— the  antecedent  power  to 
make  appointments  of  the  school  commission- 
ers, and  to  make  those  appointments  in  the 
manner  they  had  previously  been  made,  was 
Bot  taken  away  or  disturbed;  and,  if  not  taken 
•way  or  disturbed,  it  was,  under  the  compre- 
hensive terms  of  the  act  of  1868,  necessarily 
continued,  ^e  legislature  did  not  mean.  In 
giving  foil  and  plenary  power  to  the  city,  to 
strip  the  city  at  the  very  same  instant  of  a 
part  of  the  power  which  the  city  already  bad. 
Sach  a  proceeding  would  have  been  flatly  con- 
tradictory.   In  giving  toll  power  the  l^isla- 


ture  neither  gave  less  power  than  then  exist- 
ed, nor  curtailed  the  methods  by  which  the 
power  actually  given  could  liave  been,  or  may 
BtlU  be,  exerted.  It  is  difficult  to  perceive  how 
the  delegation  to  the  city  by  the  legislature  of 
full  power  to  establish  schools  could  possibly 
have  operated  to  deprive  the  city  of  some  po- 
tion of  the  power  it  confessedly  possessed  on 
the  same  subject  at  the  very  moment  the  act 
80  delegating  such  plenary  power  became  ef- 
fective. To  rescue  the  city  school  system  from 
the  conditional  repeal  which  section  2  of  ar- 
ticle 8  of  the  constitution  of  1867  contemplated 
(for  that  section  declared,  as  already  stated, 
that  the  system  established  by  the  constitntloa 
of  1864,  and  under  the  act  of  188S,  should  ex- 
pire at  the  end  of  the  next  session  of  the  gen- 
eral assembly  unless  adopted  or  continued  by 
the  leglslatnre),  the  legislature  did,  by  the  Acts 
of  1868,  a  407,  what  was  dear^  equivalent 
to  a.  literal  re-enactment  of  every  provlslMi  of 
the  then  operative  statutes  and  ordinances  re- 
lating to  public  schools  in  the  city,  because  it 
gave  to  the  city,  in  the  most  liberal  and  nn- 
qualifled  terms,  full  power  oves  the  whole 
subject  (that  Is,  precisely  the  same  power  which 
the  state  herself  possessed);  and  in  the  face 
of  this  it  can  scarcely  be  asserted  that  fnll 
power  was  intended,  or  can  be  interpreted,  to 
Imply  a  power  far  more  restricted,  narrowed, 
and  limited  than  the  antecedent  power  admit- 
tedly possessed  by  the  city.  It  cannot  be  de- 
nied ttiat  it  was  entirely  competent  to  the  leg- 
islature to  provide  that  school  commissionen 
should  be  appointed  by  a  Joint  convention  of 
the  city  council.  But  the  act  of  1868  gave  to 
the  dty,  for  the  purpose  of  enabling  it  to  snc- 
cessfnlly  carry  on  the  poblic  schools,  the  whole 
of  the  state's  power  on  that  subject,  coupled, 
of  course,  with  an  inalienable  right  on  the  part 
of  the  state  to  modify  or  repeal,  and  hence  any 
mode  of  appointment  which  the  legislature 
mi^t  lawfully  have  prescribed  waa  of  oeces- 
Bity  given  by  the  act  of  1868  to  the  dty;  and. 
If  this  be  80,  then  that  act  incontestably  con- 
tinued in  the  dty  all  the  powers  which  the 
dty  formerly  had  respecting  the  method  of  ap- 
pointments of  sdiool  commissioners,  as  well 
as  in  regard  to  prescribing  the  length  of  the 
commissioners'  term  of  holding.  As,  tlien,  the 
ordinance  of  1866  remained  In  fnll  force  after 
the  adoption  of  the  Acts  of  1868,  c.  407,  the  ap- 
pointment of  school  commissioners  in  Balti- 
more continued  to  be  made  under  the  provi- 
sions of  that  ordinance.  We  find  nothing  in 
either  the  municipal  legislation,  or  In  any  en- 
actment of  the  legislature,  or  in  any  constitu- 
tional provision,  which  took  away  or  interfered 
with  the  power  thait  the  two  branches  of  the 
city  coundl  in  Joint  convention  possessed,  to 
select  the  school  commissioners  of  Baltimore 
dty.  If  conditions  have  arisen,  and  now  ex- 
ist, which  Indicate  that  this  method  of  ap- 
pointment, followed,  as  it  has  been,  for  the 
past  68  years  uninterruptedly  and  undial- 
lenged,  no  longer  promotes  the  effldency  of  the 
public  schools  In  the  dty  of  Baltimore,  the 
mayor  and  city  council,  or  the  general  assem- 
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bly,  may  by  ordinance  or  by  statute  sweep  It 
away,  and  substitute  some  other  In  its  stead; 
but  courts  of  Justice,  whose  sole  proTlnce  it  is 
to  declare  what  tlie  law  is,  have  no  Jurisdic- 
tion or  authority  to  disturb  it. 

It  has,  however,  been  objected  that  the  ap- 
pointment oi^  the  appellee  was  Irregular,  be- 
cause "no  vacancy  exited  in  the  ward  for 
which  he  claims  to  have  been  elected,"  and 
"that  the  ordinances  requiring  the  city  council 
to  be  oflicially  informed  of  any  such  vacancy 
were  not  observed."  This  defense  set  up  by 
the  eleventh  paragraph  of  the  answer  cannot 
be  of  any  avail.  Mr.  New  was  not  selected 
to  fill  a  vacancy.  His  predecessor,  the  school 
commissioner  from  the  Twenty-First  ward, 
had  been  selected  in  February,  1893,  tor  the 
full  term  of  four  years,  and  when  that  term 
expired  it  became  the  duty  of  the  city  council 
to  elect  a  successor.  The  ordinances  did  not 
impose  upon  the  city  council  an  obligation  to 
wait  until  Informed  by  the  mayor  that  the 
term  of  the  then  Incumbent  had  expired,  or 
was  about  to  expire,  before  they  could  law- 
fully proceed  to  elect  another  commissioner 
from  the  same  ward.  Their  own  records  ad- 
vised them  of  the  dates  when  the  terms  of  the 
school  commissioners  would  end;  and  as  the 
ordinances  upon  which  reliance  Is  placed  in 
this  particular  relate  only  to  cases  where  va- 
cancies occur,  and  as,  by  the  eleventh  clause 
of  the  answer,  it  is  admitted  that  no  vacancy 
did  exist,  these  ordinances  thus  relied  on  ob- 
viously have  CO  application,  and  certainly  fur- 
nish no  reason  or  cause  which  impugns  the 
regularity  of  the  appellee's  appointment 

There  was  no  issue  of  fact  raised  that  should 
have  gone  to  a  Jury,  and  hence  no  error  can 
be  predicated  of  the  order  appealed  from  be- 
cause It  was  passed  without  sending  the  case 
to  a  Jury  for  trial. 

We  do  not  perceive  anything  tenable  In  the 
objection  that  the  writ  was  ordered  to  be  is- 
sued after  the  demurrer  to  the  answer  was 
sustained,  and  without  proof  to  support  the 
allegations  of  the  petition.  In  Legg  v.  Mayor, 
etc.,  42  Md.  203,  the  answer  was  quashed,  and 
there  was  then  and  thereafter  no  answer  what- 
ever In  the  case;  and  this  court  held  that.  "In 
the  absence  of  an  answer,  the  Judge  is  requir- 
ed to  hear  the  case  ex  parte,— that  is,  to  allow 
the  applicant  to  produce  his  proof,  to  satisfy 
the  mind  of  the  Judge  that  the  allegations  of 
the  petition  are  founded  In  truth."  In  Miles 
V.  Lankf ord,  82  Md.  142,  33  AU.  455,  the  peti- 
tion for  the  writ  was  demurred  to,  and  upon 
the  demurrer  being  overruled  the  writ  \ras  Is- 
sued. This  we  held  to  be  error,  for  the  rea- 
son given  in  Legg's  Case.  There  was  no  an- 
swer filed  at  all,  and  the  statute  does  not  au- 
thorize the  averments  of  the  petition  to  be 
taken  pro  confesso,  nor  an  entry  of  Judgment 
by  default  for  the  want  of  an  answer.  But 
there  is  no  such  condition  presented  by  this 
record.  Here,  in  this  case,  an  answer  was 
filed,  and  to  that  answer  a  demurrer  was  In- 
terposed by  the  relator.  The  demurrer  admit- 
ted all  the  facts  set  up  in  the  answer,  and  rais- 


ed purely  and  simply  a  question  of  law;  and 
that  question  was  whether,  conceding  every 
fact  averred  In  the  answer  to  be  true,  a  valid 
l^al  ground  was  shown  against  the  issuance 
of  the  writ.  The  answer  is  still  in  the  case. 
The  sustaining  of  the  demurrer  did  not  strike 
out  the  answer,  as  a  successful  mocion  to 
quash  it  would  have  done.  The  facts  upon 
which  the  question  ot  law  arose  were  admit- 
ted, and  the  order  directing  the  writ  to  l>e 
issued  was  not  passed  by  default  for  the  want 
of  an  answer,  nor  because  the  allegations  ot 
the  petition  were  tal^en  pro  confesso,  but  be- 
cause the  naked  legal  question  presented  by 
the  petition  and  the  answer  was  determined 
adversely  to  the  respondent  This  is  precisely 
the  mode  of  procedure  followed  In  Com'is  t. 
Banks,  80  Md.  321,  30  AU.  919,  and  has  beoi 
expressly  determined  by  tliis  court  to  be  proper 
and  permissible.  The  exact  point  has  been 
ruled  In  Hardcastle  v.  Railroad  Co.,  32  Md.  32; 
Barney  v.  State,  42  Md.  480. 

Tlie  views  we  have  expressed  are  conclusive 
of  every  question  that  affects  the  merits  of  the 
controversy,  and,  as  we  agree  entirely  with 
the  results  reached  by  the  learned  and  accom- 
plished Judge  who  decided  this  case  below,  bis 
Judgement  upholding  the  validity  of  the  ordi- 
nance under  which  the  appellee  was  appointed, 
and  declaring  that  appointment  valid,  must  be 
aflSrmedi     Order  affirmed,  with  costs. 


HOOPER,  Mayor,  et  aL  v,  FARNBN  et  «1. 

(Court  of  Appeals  of  Maryland.    April  8,  1897.) 

BoBooi.   Commissioners  — Kkmoval  — Power  or 
Hator — MAXDAMns — Parties. 

1.  The  sutmnary  removal  of  Baltimore  school 
commissioiierB  by  the  mayor  is  not  authorized 
by  Code  Pub.  Loc.  Laws,  art.  4,  {  31,  providing 
that  all  city  offices  are  held  at  title  mayor's  pleas- 
ure, "anless  otherwise  provided  by  law  or  ordi- 
nance," and  that  any  officer  holding  "by  appoint- 
ment of  the  mayor''^  may  be  removed  for  cause: 
since  the  terms  of  school  commigsioners  are  fixed 
by  ordinance,  and  they  are  not  appointed  by  tti« 
mayor. 

2.  The  school  commissionen  are  not  bron^t 
within  such  power  of  removal  by  Baltimore  City 
Code  1893,  art.  1,  §  46,  providing  that  a  term  uf 
office  shall  not  be  deemed  to  be  fixed  within  Code 
Pub.  Loc.  Laws,  art  4,  g  31,  by  the  fact  that 
the  ordinance  prescribes  that  the  officer  shall  be 
appointed  biennially,  or  as  other  city  officers,  or 
by  other  like  expression;  since  sudi  prorisioo 
merely  prescribes  what  words  shall  not  create  s 
fixed  term,  and  does  not  affect  a  term  which  may 
be  in  fact  fixed. 

3.  It  is  no  defense  to  mandamus  by  one  board 
of  school  commissioners  against  a  rival  board  to 
obtain  possession  of  the  apartments  and  papers 
of  the  board  that  the  same  are  In  possession  ot 
a  subordinate  of  defendant  board. 

4.  The  members  of  a  lx>ard  of  sdiool  commis- 
sioners may  maintain  mandamus  in  their  col- 
lective capacity  to  obtain  possession  of  the  apart- 
ment and  papers  of  the  board. 

Appeal  from  Baltimore  dty  court 
Petition  for  mandamus  by  Joseph  L.  Famea 
and  others,  as  the  board  of  school  commUision- 
ers  of  Baltimore  olty,  against  Alcaens  Hoop<>r. 
mayor  of  Baltimore  city,  and  Lucius  P.  Bun- 
nell and  others,  claiming  to  be  the  board  ol 
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school  cammlssloners  of  said  dty.  There  waa 
an  order  that  the  writ  Issue  on  demurrer  sus- 
tained to  the  answer,  and  defendants  appeal. 
Afflnned. 

Argued  before  McSHERRY,  O.  J.,  and 
BRYAN.  BRISCXDE,  RtTSSUM,  F0WL.E3R, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Thos.  I.  Elliott  and  Thos.  G.  Hayes,  for  ap- 
pellants.    Chas.  Marshall  and  John  P.  Poe,  for 

appellees. 

McSEffiRRY,  a  J.  The  mayor  of  Baltimore, 
in  January  last,  acting  on  the  assumption  that 
the  old  school  board  bad  not  been  legally  con- 
atitnted,  appointed  a  new  board  during  the 
recess  of  the  city  council.  The  new  board  at  i 
ODce  took  iwssesslon  of  the  apartments  in  the 
dty  hall  usually  occupied  by  the  school  com-  { 
missioners,  seized  upon  the  books,  records,  | 
documents,  and  furniture  belonging  to  the  j 
school  commissioners  of  Baltimore  city,  forci-  I 
bly  ejected  the  old  board  from  their  official 
quarters,  and  proceeded,  it  is  alleged,  unlaw- 
fully and  wrongfully  to  exercise  the  functions, 
powers,  and  authority  which  rightfully  be- 
longed to  the  relators.  Thereupon  the  gentle- 
mea  composing  the  old  board  colleetively  filed 
a  petition  in  the  city  court  praying  that  a  writ 
of  mandamus  might  be  issued  against  the  may- 
or and  the  gentlemen  appointed  by  him  as  the 
new  school  board,  requiring  them  and  each  of 
them,  indlTidually  and  collectively,  "as  said 
pretended  board  of  commissioners  of  public 
schools  of  Baltimore  city,"  to  restore  to  the  re- 
lators, "as  the  legal  board  of  public  school  com- 
missioners of  Baltimore  city,  the  free  and  un- 
obstructed use  of  the  official  quarters  and 
rooms  in  the  dty  hall  set  apart  for  the  use  of 
the  board  of  commissioners  of  public  schools, 
»  •  •  and  to  surrender  and  deliver"  to  the  re- 
lators, "as  such  board,  all  the  books,  records, 
documents,  papers,  and  archives  of  every  de- 
scription belonging  to"  the  relators  "as  such 
rightful  board."  The  mayor  and  the  other  re- 
spondents, claiming  to  be  the  lawfully  consti- 
tuted coDomissloners  of  public  schools,  filed  an 
elaborate  answer,  in  which  they  averred  that 
the  mayor  had,  under  the  city  charter,  the  pow- 
er to  remove  the  old  board;  and  that,  the  posi- 
tions of  school  commissioners  being  vacant  in 
January  by  reason  of  the  old  board  not  having 
been  legally  selected,  or  in  consequence  of  the 
removal  of  the  commissioners  by  the  mayor, 
the  latter  official  had,  by  express  provision  of 
law,  the  authority  to  ffil  those  vacancies  by 
appointment,  which  It  is  claimed  he  lawfully 
did  do  daring  the  recess  of  the  city  council. 
The  answer  then  proceeds  to  insist  that  the 
writ  should  not  issue,  because  the  custody  of 
the  room  and  the  possession  of  the  books,  pa- 
pers, and  records  alluded  to  In  the  petition  are, 
under  the  ordinances  of  the  city,  not  under 
the  control  of  the  respondents,  but  in  charge  of 
the  secretary  whom  they  appointed.  It  is  fur- 
ther contended  by  way  of  defense  that  the  re- 
lators ought  not  to  have  been  Joined  as  peti- 
tionera,  and  that  the  respondents  ought  not  to 


have  been  united  as  defendants  in  one  pro- 
ceeding. To  the  answer  the  relators  demurred, 
and  the  court  below  sustained  the  demurrer. 
From  the  order  subsequently  passed  directing 
the  writ  to  issue  as  prayed,  this  appeal  was 
taken  by  the  mayor  and  the  new  board. 

Having  dedded  in  the  case  of  Hooper  v. 
New,  37  Atl.  42i,  that  tbe  members  of  the 
old  board  had  been  duly  and  lawfully  select- 
ed, and  were,  consequently,  entitled  to  be 
sworn  In  or  qualified,  the  inquiry  now  is 
whether  the  mayor  had  the  power  to  remove 
the  old  board,  or  to  declare  the  places  held 
by  its  members  vacant,  and  to  appoint  their 
successors.  This  is  the  controlling  question 
raised  by  the  demurrer  to  the  respondents' 
answer.  The  removal,  or  attempted  remov- 
al, was  made  by  the  mayor  on  January  11, 
1897,  and  the  method  by  which  it  was  effect- 
ed Is  thus  stated  by  the  mayor  himsdf  in  a 
letter  addressed  by  him  to  Mr.  John  T.  Mor- 
ris: "I  would  say  that.  In  conformity  with 
my  expressed  intention  contained  in  my 
communication  to  you  of  the  8th  Inst.,  1  imve 
removed  the  gentlemen  who  have  heretofore 
acted  as  the  school  board  by  the  appointment 
and  qualification  of  the  gentlemen  who  have 
met  and  organized,  and  who  are  now  in 
charge,  and  whom  I  solely  recognize  as  the 
legally  constituted  school  board  of  Baltimore 
city."  In  a  subsequent  letter  the  mayor  no- 
tified Mr.  Morris  that  he  would  not  permit 
the  old  board  to  occupy  any  of  the  apart- 
ments of  the  city  hall.  The  removal  was 
summarily  made,  without  charges  of  any 
kind  having  been  preferred,  or  a  hearing  of 
any  sort  having  been  accorded.  The  power 
to  remove  a  municipal  officer  from  an  office 
having  a  definite  term,  before  that  term  has 
expired,  is  quite  distinct  and  different  from 
a  power  to  displace  an  officer  whose  tenure 
is  dependent  solely  on  the  will  or  pleasure  of 
the  appointing  authority.  Townsend  v.  Kurtz, 
83  Md.  331,  34  Atl.  1123;  MUes  v.  Stevenson, 
80  Md.  358.  30  AO.  646.  The  distinction  is 
plainly  recognized  in  section  31,  art.  4,  Code 
Pub.  Loc.  Laws,— the  very  section  under 
which  the  mayor  acted  in  attempting  to  re- 
move the  old  board.  Confessedly,  if  he  did 
not  act  under  that  section,  there  is  no  other 
provision  of  law  which  furnishes  the  slight- 
est color  of  authority  or  Justification  for  his 
proceeding.  By  that  section  two  conditions 
are  provided  for:  First,  it  is  declared  that 
"all  persons  holding  office  under  the  corpora- 
tion of  the  city  of  Baltimore  shall,  unless  oth- 
erwise provided  by  law  or  ordinance,  hold 
their  respective  offices  during  the  pleasure  of 
the  mayor";  and,  secondly,  it  is  enacted  that 
"no  person  holding  office  by  appointment  of 
the  said  mayor"  shall,  if  a  defaulter  to  the 
city,  or  if  not  a  citizen  of  the  United  States 
and  the  state  of  Maryland,  or  (unless  a  fe- 
male) if  not  a  registered  voter  of  the  city, 
"hold  any  office  of  emolument,  trust,  or  prof- 
it" under  the  municipality;  and  it  is  made 
the  duty  of  the  mayor,  upon  written  com- 
plaint being  filed  with  him  "involving  any 
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one  of  the  aboTe-enumerated  causes,  *  •  • 
lo  Immediately  reroke  *  *  *  any  commis- 
sion Issued  by  him,  and  vacate  *  *  *  any 
«i>polntment  made  by  htm,"  If  the  cliarges 
aie  sustained  by  competent  proof,  adduced 
upon  a  full  and  fair  inTeetigatlon  of  the  ac- 
«asatlon.  Now,  It  is  perfectly*  obvious  that 
the  first  contingency  provided  for  by  the 
statute  has  exclusive  rdation  to  those  officers 
whose  tenure  of  office  is  not  fixed  by  some 
Jaw  or  some  ordinance.  In  those  instances— 
that  is,  where  the  duration  of  the  term  of  the 
office  is  not  fixed— the  statute  limits  the  ten- 
ure to  the  pleasure  of  the  mayor;  or,  in  other 
words,  provides  that  all  at&een  for  whom  a 
definite  term  is  not  prescribed  shall  hold 
merely  at  will,  and  the  power  to  remove  in 
such  cases  is  essentially  included  in  the 
power  to  terminate  the  tenure.  As  the  term 
of  office  of  the  scdtool  commissioners  of  Bal- 
tlmore-a  term  of  four  years— Is  defined  and 
regulated  by  ordinance  passed  pursuant  to 
law,  they  are  not  within  the  first  category, 
■and  do  not  hold  their  offices  "during  the 
plessnio  of  the  mayor";  and,  as  they  do  not 
bold  office  during  the  pleasure  of  the  mayor, 
he  cannot,  at  his  mere  will,  terminate  their 
tenure.  I^e  second  contingency  provides  for 
a  removal  of  officers  appointed  by  the  mayor, 
and  the  causes  are  prescribed  for  which  such 
a  removal  may  be  made.  Before  the  power 
thus  given  can  be  exerted,  it  must  appear- 
First,  that  the  officer  sought  to  be  removed 
is  one  who  had  been  appointed  by  the  mayor; 
and,  secondly,  that  at  least  one  of  the  three 
causes  named  in  the  statute  not  only  has 
been  alleged,  but  has  beoi  sustained  by  c«n- 
petent  proof  upon  a  full  and  fair  investiga- 
tion. The  school  commisslcmers  whom  the 
mayor  undertook  to  remove  were  not  officers 
appointed  by  him  at  alL  He  had  no  part  In 
their  sdecdon.  They  had  be&i  chosen  by  a 
Joint  convention  of  the  two  branches  of  the 
city  council  under  and  pursuant  to  the  re- 
quirements of  a  valid  ordinance.  No  com- 
plaint in  writing  was  made  against  them  al- 
leging that  they  were  defaulters  to  the  city, 
that  they  were  not  citizens,  w  that  they  were 
not  registered  voters  in  the  city.  Their  re- 
moval was  not,  and  could  not,  therefore,  have 
been  legally  made  under  the  second  of  the 
contingencies  mentioned  in  section  31,  art  4, 
Local  Code;  and,  as  there  is  no  other  legis- 
lation conferring  upon  the  mayor  a  power 
to  make  removals,  it  is  clear  that  his  attempt- 
ed removal  of  the  members  of  the  old  board 
was  wholly  unwarranted,  and,  being  unwar- 
ranted, was  necessarily  Ineffectual,  and,  conee- 
quently,  created  no  vacancies.  Nor  can  sec- 
tion 46  of  article  1  of  the  Baltimore  City  Code 
of  1893  enlarge  the  power  given  to  the  mayor 
by  section  31,  art  4,  of  the  Public  Local 
Code,  in  respect  of  making  removals.  Section 
46  provides  as  follows:  "A  term  of  holding 
shall  not  be  deemed  to  be  created  by  any  reso- 
lution or  ordinance  so  as  to  effect  the  power  of 
removal  given  to  the  mayor  by  article  4,  sec- 
tion 81,  of  the  Public  Local  Laws,  because 


such  resolution  or  ordinance  may  ptescxibe 
that  such  officer  or  officers  may  w- shall  be  ap- 
pointed biannnally  or  in  the  month  of  Febru- 
ary, or  as  other  city  officers  are  app<rinted,  or 
by  any  like  expression  Indicating  a  puiodical 
duty  of  appointment,  and  such  words  aball  not 
be  deemed  and  taken  as  otherwise  providing 
by  law  or  ordinance,  so  as  to  annul  the  power 
of  removal  Intended  to  be  givm  by  said  sec- 
tion." It  is  perfectly  obvious  that  this  section 
was  designed  primarily  to  define  what  words 
in  the  various  city  ordinances  and  resolutions 
relating  to  the  sdectlMi  of  municipal  officers 
should  not  be  construed  as  creating,  or  Intend- 
ed to  create,  a  fixed  and  definite  term  of  office; 
but  it  did  not  nor  could  it  malce  a  definite 
term  a  mere  holding  at  the  pleasure  of  the 
mayor,  nor  grive  to  him  the  power  to  remove 
as  an  incident  of  the  power  to  terminate  the 
tenure  in  instances  where  the  power  to  re- 
move did  not  antecedently  exist  Sectl<»  4R 
of  the  ordinance  is  simply  declaratory  of  the 
meaning  of  prior  ordinances.  Its  import  is 
that  when  the  phrase  "biennial  ai^ohitment^ 
or  other  equivalent  expression  is  used  in  ordi- 
nances relating  to  municipal  officers.  It  shall 
not  be  treated  as  establishing  a  fixed  and  def- 
inite term;  but  section  46  could  not  override 
the  other  provisions  of  section  31  declaring.  In 
effect  that  when  the  torm  Is  a  fixed  one  the 
tenure  shall  not  be  at  the  pleasure  oC  t3iB  may- 
or, and  providing  that  a  removal  frmn  an  of- 
fice having  a  definite  torn,  and  filled  by  ap- 
pointment by  the  mayor,  must  be  made  for  the 
causes,  or  one  of  the  causes,  specifically  as 
signed  in  the  statute,  and  in  the  mode  and  by 
the  method  therein  prescribed.  Sectitn  46 
had,  and  necessarily  could  have  had,  no  sncb 
effect  as  to  give  to  the  mayor  the  absolute,  ar- 
bitrary, and  unrestricted  power  to  ranov« 
from  an  office,  at  his  mere  pleasure,  any  officer 
holding  for  a  definite  term  und«'  a  dty  ordi- 
nance; and,  if  it  had  undertaken  to  do  so,  it 
would  have  heea  palpably  In  conflict  -wtOi  the 
provisions  which  carefully  confine  that  power 
to  instances  where  the  mayor  has  made  the 
appointment,  and  where  no  term  Is  fixed  for 
the  office,  and  to  cases  where  the  causes  set 
forth  in  the  statute  are  appUcaUe;  and  which 
provisions  also  sedulously  guard  against  both 
a  hasty  and  a  despotic  use  of  the  power  when 
these  enumerated  causes  are  relied  on.  The 
ordinance  embodied  in  section  46  neither 
broadened  nor  narrowed  the  effect  or  the  scope 
of  the  statute,  and  it  certainly  gave  no  power 
to  remove  where  none  previously  existed  un- 
der the  statute,  and  conferred  no  authority  to 
exercise  such  a  power  in  any  way  different 
from  the  way  pointed  out  in  the  statutev— 
summarily,  when  the  tenure  is  at  will;  after 
proof  and  Investigation,  when  the  term  is  def- 
inite. It  follows,  then,  that  as  the  power  of 
the  mayor  to  summarily  remove  or  to  remove 
for  cause  is  confined  to  cissses  of  incumbents 
within  which  classes  the  school  commissioners 
do  not  come,  his  attempted  removal  of  those 
officers  was  unlawful,  and  that  they  are  sdU 
rightfully  in  office,  and  are,  therefore,  entitlxl 
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to  the  poesMsioD  of  the  apartgaenta  ia  the  dty 
ball  foimerly  occupied  by  than,  and  to  the 
booka,  papers,  and  archtres  deacrlbed  In  the 
petition,  unless  the  other  gronnds  of  defenae 
are  anfficlent  to  defeat  their  demand.  Bnter- 
talniog  the  views  we  faave  expressed  oa  the 
merits,  the  technical  defenses  become  compar- 
atlT^y  unimportant  We  take  It  for  granted 
the  case  was  not  brought  here  to  be  disposed 
of  on  a  purely  technical  groond.  The  Impor- 
tance of  iqteedlly  determining  finally  and  fully 
this  Uttgattion,  Involving,  as  It  does,  tihe  sta- 
bility of  the  public  school  system  as  it  has 
existed  for  years  In  the  city  of  Baltimore,  Is 
obviona.  The  Issues  raised  In  these  cases 
are  moat^itous  and  fax-reaching  in  thel^r  ocm- 
sequenoes;  and  the  public  Interests  at  stake 
require  that  the  agitation,  the  jarring  and 
the  excitement,  which  a  prolongation  of  these 
unfortunate  controversies  win  sorely  pro- 
voke, should  be  promptly  and  eOectually  set 
at  rest  by  a  decision  on  the  merits,  rather 
than  kept  alive  by  fruitless  contentions  over 
mere  tedmlcal  forms  of  procedure.  As  to 
the  first  of  these  technical  grounds,  viz.  that 
the  respondents  are  not  in  possession  of  the 
apartments  of  the  books  and  archives,  but 
that  their  secretary  Is,  little  need  be  said. 
"Hie  secretary  Is  not  a  bold  usurper,  holding 
by  force  against  both  the  idatans  a«d  the 
respondents.  Whatever  the  nature  of  his 
possession  Is,  It  Is  such  only  as  the  respond- 
ents bave  oonfetred  or  attempted  to  oonfer. 
He  t»  their  agent.  His  possession  is  their 
poeaeulain,  simply  because  he  is  their  ap- 
potntae.  It  Is  the  plain  duty  of  the  respond- 
ents to  surrender  up  to  the  relators,  who  are 
the  rightful  school  oommlsetoners,  wbat  has 
been  demanded  of  them;  and  tiiey  cannot  be 
permitted  to  evade  the  performanee  of  that 
obUgaAlon  by  sheltering  themseivee  behind 
their  own  subordinate.  Oomxalsstoners  v. 
Banks,  80  Md.  323,  80  Aa  919.  What  the 
relators  seek  is  not  relief  purely  personal  or 
pertaining  to  each  Individually,  but  they  de- 
mand, as  the  lawfully  constituted  board  of 
school  commissioners,  the  possession  of  prem- 
ises to  which,  as  members  of  the  school 
board,  and  solely  as  such  members,  th^  are 
entitled.  It  is  very  questionable  whether 
each  one  Individually  would  bave  had  a  right 
to  a  mandamus  to  obtain  possession  of  the 
rooms  set  apart  for  the  school  board,  but  it  is 
perfectly  certain  that  collectively  and  In 
their  official  capacity  they  may  make  the 
demand  and  enforce  the  right,  wblcib  Is  a 
right  not  held  by  them  separately,  but  per- 
taining to  them  collectively  as  an  official 
body. 

We  have  not  deemed  It  necessary  to  go  in- 
to a  oonsideratlaa  of  tbe  question  as  to  the 
power  of  the  mayor  to  AH  vacancies  during  a 
recess  of  the  city  council,  for  the  reason  tliat 
no  Tacaneies  exist  Nor  do  we  feel  called 
on  to  enter  into  aa  exitended  refutation  of 
the  Biayofs  asserted  rigirt  to  create  a  vacan- 
cy by  appolntlBg  some  ose  else  than  tbe  in- 
cumbent to  the  same  offloe  In  audi  a  case 
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like  this,  because  we  held  In  Hooper  v.  New, 
<7  AH.  424,  that  the  old  commissioners  had 
been  legally  appointed,  and  we  bold  now  that 
they  were  not  subject  to  be  removed  by  the 
mayor,  under  sectlMi  81,  art  4,  Oode  Fub.  Loc. 
Laws,  or  under  any  other  law  or  ordinance; 
and  that,  ther^ore,  there  were  no  vacancies  to 
be  filled.  It  results,  from  what  has  been  said 
In  this  opinion,  that  the  order  appealed  from 
must  be  atfirmed.  Order  affirmed,  with  costs 
above  and  below. 


<JOIX)3B0R0  V.  CBJNTRAL  B,  00.  OF  NEW 

JERSEY. 
^Supreme  Court  of  New  Jersey.    May  28,  1807.) 

RaTLROASS  —  COMTKIBOTOKT     NeOUOEKCS  —  Evi- 
DBNCB— FaOTOSaAPHS. 

1.  Whatever,  in  an  action  for  penonal  Injuries 
received  at  a  railroad  crossicg  by  a  coUisioa  with 
a  train,  there  exists  a  fair  controversy  upon  the 
question  of  contribatory  negligence,  upon  the 
proof,  dther  of  a  direct  or  circumataiitlal  charac- 
ter, whether  the  plaintiff  could  see  or  bear  an  ap- 
proaching train,  a  situation  has  arisen  which  re- 
quires the  Rubmission  of  the  question  to  the  jury. 

2.  Photographs,  in  order  to  be  admissible  Id 
evidence,  must  be  verified  by  proof  that  they  are 
correct  resemblances  or  true  representations  of 
the  subject  Whether  they  are  so  verified  Ib  a 
question  to  be  decided  by  the  judge  presiding 
at  the  tiiaL 

8.  Quaere,  can  the  decision  of  the  trial  judge 
as  to  audi  verification  be  reviewed? 
(Syllabus  by  the  Court.) 

Action  by  Edward  OoMsboro  against  the 
Central  Railroad  Company  of  New  Jersey,  la 
which  there  was  a  judgment  for  plaintiff.  On 
rule  to  show  cause  why  a  new  trial  should  not 
be  granted.    Bole  discharged. 

Argued  November  term,  1896,  before  BEAS- 
liBY,  G.  J.,  and  VAN  BYCKEL,  QAEUUfiON. 
and  UPPINCOTX.  JJ. 

John  W.  Westoott  and  Thomas  W.  Trenchard, 
for  plahitlff.  John  L.  Conover  and  WilUam  A. 
Barkalow,  for  defendant 

UPPINCOTT,  J.  This  action  was  brought 
to  recover  damages  for  Injuries  claimed  to 
have  been  snstabied  by  the  plaintiff  in  a  colli- 
sion with  a  locomotive  on  the  New  Jersey 
Southern  Railroad,  at  a  crossing  near  Shep- 
haxd's  Hills,  in  the  county  of  Cumberland,  on 
the  28th  day  of  December,  1892.  The  plahi- 
tlff was  driving  in  an  open  wagon  on  a  public 
road  which  approached  this  railroad  crossing 
at  about  an  angle  of  20°,  and  as  his  horses 
reached  Oe  track  they  were  struck  by  the 
locomotive  and  killed,  his  wagon  was  thrown 
to  one  side,  and  the  plaintiff  Injured.  The 
wagon  road  approached  and  entered  upon  the 
tracks  on  a  down  grade,  with  banks  on  elthn' 
side.  Tbe  railroad  tracks  were  also  on  a 
down  grade,  between  banks  on  either  side  to  a 
considerable  height.  Upon  tbe  apex  thus 
formed  there  were  growing  some  pine  trees  or 
bashes  which  to  some  extent  obscured  the 
vision.  The  train  came  from  the  plainttC's 
right  somewhat  towards  his  back.  The  plain- 
tiff daims  that  he  looked  in  both  directions 
from  whldi  a  train  might  be  expected,  and 
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listened  at  a  reasonable  distance  from  the 
track.  On  bis  left-band  side  there  was  a 
wood,  which  was  an  obstacle  to  some  extent 
to  a  clear  vision.  The  plaintiff  swears  that 
he  heard  no  signals  of  the  approaching  train, 
and  in  this  he  is  corroborated  by  several  wit- 
nesses. The  contention  of  the  defendtint  tip- 
on  the  point  of  contributory  negligence  was 
that  the  plsdntlft  had  such  an  opportunity  to 
see  and  hear  the  train  approaching  that  bis 
not  seeing  or  bearing  it  could  only  arise  from 
culpable  default  on  his  part  in  this  respect, 
and  that,  therefore,  on  this  ground  there  should 
have  been  a  nonsuit  or  a  direction  of  a  ver- 
dict for  the  defendant.  Whenever  there  ex- 
ists a  fair  doubt  upon  the  question  of  the  con- 
tributory negligence  of  the  plaintiff,  the  ques- 
tion must  be  submitted  to  the  Jury,  and  the 
answer  to  this  contention  of  the  defendant  is 
to  be  found  in  the  evidence  in  the  case.  The 
question  whether  the  plaintiff  could  see  or 
hear  the  approaching  train  in  time  to  avoid 
the  danger  of  collision  was  mudi  controverted 
both  by  the  direct  as  well  as  the  circumstan- 
tial proof  in  the  case,  and  it  is  only  necessary 
to  say  this  proof  was  in  such  a  conflicting  con- 
dition as  required  its  submission  to  the  Jury. 
The  question  whether  the  statutory  signals 
were  given  by  the  engineer  of  the  train,  by 
sounding  the  whistle  or  ringing  the  bell,  in  ap- 
proaching the  crossing,  was  a  disputed  one. 
The  plaintiff  swears  tbey  were  not  given,  and 
he  was  listening  as  be  approached  the  cross- 
ing. Three  other  witnesses  in  carriages  or 
wagons  Immediately  behind  the  plaintiff,  ap- 
proaching the  crossing,  and  looking  and  listen- 
ing, heard  no  signals.  Two  other  witnesses  In 
the  immediate  neighl>orhood  say  that  they 
heard  no  signals  of  the  approaching  train. 
On  the  part  of  the  defendant,  the  engineer  and 
fireman  testified  that  the  statutory  signals 
were  given.  This  situation  required  a  submis- 
sion of  these  questions  of  fact  to  the  Jury  for 
solution.  Railroad  C!o.  v.  Shelton,  55  N.  J. 
Law,  342-345,  26  Atl.  937.  Xo  error  has  been 
discovered  In  the  charge  of  the  trial  Justice  In 
submitting  these  questions  to  the  Jury. 

It  Is  further  contended  by  the  defendant  that 
the  trial  Justice  erred  In  excluding  certain 
photographs  of  the  place  of  the  accident.  Xhe 
accident  occurred  In  December,  1892,  and  the 
photographs  were  taken  In  April,  1894,  and 
others  in  May,  1896.  There  Is  some  evidence 
tliat  the  character  of  the  surroundings  between 
these  times  bad  been  changed.  There  Is  also 
evidence  that  no  changes  were  made  between 
these  periods.  A  photographer  was  called,  who 
testified  to  the  making  of  small  photographs 
from  certain  points  of  view.  These  were  en- 
larged, and  were  offered  in  evidence,  but  not 
preceded  or  connected  with  any  other  proof 
that  they  were  correct  representations  of  the 
place  at  any  time.  This  ancillary  proof  was 
not  only  not  offered,  but  counsel  for  the  de- 
fendant stated  that  the  offer  was  to  prove  the 
situation  of  affairs  at  this  crossing,  so  far  as 
the  offer  was  concerned,  by  the  photographs 
alone.     It  is  not  necessary  to  discuss  the  ques- 


tion whether  photographs  taken  so  long  after 
the  accident  would  be  admissible  in  evidence, 
even  If  supported  by  proof  of  their  correct- 
ness as  a  representation  at  the  time  they  wete 
taken.  These  photographs  were  not  support- 
ed by  any  proof  that  they  correctly  represented 
the  crossing  at  any  time.  As  evidence,  photo- 
graphs have  been  held  as  admissible  upon  the 
question  of  Identity  and  comparison  of  hand- 
writing, and  as  secondary  evidence  when  the 
prhnary  and  better  evidence  could  be  obtained. 
It  may  be  generally  regarded  as  a  rule  that 
they  are  never  admitted  but  as  secondary  evi- 
dence. They  have  been  admitted  to  show  the 
condition  and  identity  of  premises.  People  r. 
Buddensieck,  103  N.  Y.  487,  9  N.  Ei.  44;  Archer 
V.  Railroad  Co.,  106  N.  T.  589,  13  N.  E.  318. 
There  are  many  illustrations  in  the  cases  of 
the  admissibility  of  such  evidence.  But  they 
are  not  admissible  unless  authenticated  by 
other  evidence  that  they  are  correct  resem- 
blances or  truthful  represeotations.  Cowley  v. 
People,  83  N.  Y.  464.  In  Blalr  v.  Pelham,  US 
Mass.  420,  Gray,  0.  J.,  It  was  held  that  the 
photograph  must  be  verified  by  proof  that  it 
was  a  true  representation  of  the  subject,  and 
that  whether  it  was  sufficiently  verified  was  a 
preliminary  question  of  fact  to  be  decided  by 
the  Judge  presiding  at  the  trial.  These  photo- 
graptis  were  properly  rejecttid  by  the  trial 
Justice.  The  verdict  was  for  $2,500.  The 
plaintiff  was  a  worklngman  of  good  character 
and  industrious  habits.  His  knee  Was  perma- 
nently disabled,  and  It  was  shown  in  the  evi- 
dence as  the  result  of  the  accident  that  he 
suffers  from  severe  Injuries  to  the  back  and 
spine,  and  that  his  limbs  are  gradually  wither- 
ing and  losing  power,  and  it  Is  questionable 
whether  he  can  ever  recover  from  his  injuries. 
Under  the  circumstances  of  this  case,  the  dam- 
ages were  not  excessive.  Hie  rule  to  Aow 
cause  Is  discharged. 


STATE  (TOMLINSON  et  al..  Prosecutors)  v. 

GANO. 
(Supreme  Court  of  New  Jersey.  Feb.  18,  1897.) 
Taxation— MoBTOAOEB. 
A  mortgagee  is  taxable  for  the  amonnt  of 
the  mortgage  debt  where  deduction  has  been 
claimed  by  and  allowed  to  the  mor^gor  on  ac- 
count thereof,  though  the  deduction  waa  not 
claimed  in  writing  under  oath,  and  the  value  of 
the  land  does  not  equal  the  amount  of  the  debt. 

Certiorari  by  the  state  (Caroline  Tomliiisoii. 
executrix,  and  others,  prosecutors)  against  Con- 
wood  W.  Gano,  collector  of  Union  township,  to 
review  an  assessment  for  taxes.   Tax  affirmed. 

Argued  November  term,  1896,  before  LUD- 
LOW and  DIXON,  JJ. 

H.  A.  Fluck,  for  prosecutors.  Paul  A. 
Queen,  for  defendant. 

PE}R  CURIAM.  We  are  satlsfted  that  a  de- 
duction for  the  amount  of  the  mortgage  debt 
was  claimed  by  the  owner  of  the  land  and 
allowed  by  the  assessor.  That  being  so,,  the 
mortgage  debt  was  subject  to  taxatioo  in  tbe 
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hands  of  the  creditor,  although  the  deduction 
bad  not  been  claimed  in  writing  under  oath 
iVaU'B  Ex'XB  V.  Buayon,  41  N.  J.  Law,  88), 
and  even  If  the  value  of  the  land  did  not  equal 
the  amount  of  the  debt  (Appleby's  Ex'rs  v. 
Inhabitants  of  East  Brunswick,  44  N.  J.  Law, 
153).    The  tax  la  afOnned,  with  costs. 


KELLY    T.    HAU6H. 
(Supreme  Oourt  of  New  Jersey.     March  21, 
18»7.) 
Vbnub— Pbrsoral  Aotioks. 
Where  both  parties  to  an  action  for  slander 
reside  in  the  county  where  tlie  cause  of  action 
arose,  the  action  should  be  broneht  In  that  coun- 
ty, under  Gen.  St  p.  2571,  providing  that  transi- 
tory actions  shalL  m  the  discretion  of  tiie  court, 
be  broui^t  in  the  county  where  the  cause  of 
action  arose  or  where  the  plaintiff  or  defendant 
resides. 

Action  by  Michad  J.  Kelly  against  John  A. 
Haufb.  Defendant  moves  for  a  change  of 
venue.   Oranted. 

Argued  February  term,  1897,  before  OUM- 
MERE,  J. 

E.  C.  Cole,  for  the  motion.  Jonas  S.  MiUw, 
opposed. 

6TTMMERE,  3.  This  is  an  action  for  Slan- 
der. Suit  was  institnted  in  Augrdst,  1896,  and 
tlie  summons  was  served  on  the  defendant  In 
the  county  of  Camden.  It  appears,  from  the 
testimony  wlilch  was  used  upon  the  argument 
of  this  motion,  that  during  the  stmimer  of 
1896  both  tbe  plalnttfF  and  defendant  resided 
at  Sea  Isle  City  in  the  county  of  Cape  May; 
and  It  is  admitted  that  the  cause  of  action  arose 
at  that  place.  By  the  230th  section  of  our  prac- 
tice act  (Gen.  St.  p.  2571)  it  Is  provided  that 
"an  action  merely  transitory  shall,  at  the  dis- 
cretion of  the  court,  be  tried  In  the  county  in 
which  the  caase  of  action  arose,  or  the  plaln- 
tier  or  defendant  reside,  at  the  time  of  institut- 
ing such  action,  or,  if  the  defendant  be  not 
an  Inhabitant  of  this  state,  in  the  county  In 
which  process  shall  be  served  upon  him." 
This  statute  gave  to  the  defendant  the  right 
to  have  his  case  tried  In  the  county  of  Cape 
May,  that  being  not  only  the  county  In  which 
the  cause  of  action  arose  but  also  that  In 
which  the  plaintiff  and  himself  lived.  The 
laying  of  the  venue  In  the  coimty  of  Camden, 
where  the  summons  was  served,  was  in  disre- 
gard of  this  right,  and  the  defendant  Is  enti- 
tled to  a  rule  altering  the  venue  from  the  coim- 
ty of  Camden  to  that  of  Cape  May,  and  direct- 
ing that  the  stilt  be  tried  hi  the  latter  county. 
He  ia  also  entitled  to  the  costs  of  this  modbn. 


SHERLOCK  V.  STATE. 

(Supreme  Court  of  New  Jersey.    Feb.  18, 1897.) 

CRtMi.NAL  Law— Proof  op  Alibi. 

Upon  the  trial  of  an  indictment,  a  charge  to 

the  jury  that  "the  defendant  must  prove  the  fact 

of  the  alibi  set  up  by  liim  by  a  preponderance  of 


evidence."  is  erroneous.  Such  an  Instruction  de- 
prives the  defendant  of  any  reasonable  doubt 
his  proofs  may  have  created  in  the  mind  of  the 
jury  as  to  an  essential  ingredient  of  the  state's 
case. 
(Syllabus  by  tbe  Court) 

Error  to  cotirt  of  quarter  sessions,  Hudson 
county;   Hedspetli,  Judge. 

James  Sherlock  was  convicted  of  a  crime, 
and  brings  error.    Reversed. 

Argued  November  term,  1896,  before  BBA&- 
LEY,  C.  J.,  and  VAN  OTCKEL,  LIPPIN- 
OOTT,  and  GARRISON,  JJ. 

W.  D.  Daly,  for  plaintiff  In  error.  0.  H. 
Wlnfleld,  for  the  State. 

GARRISON,  J.  This  Writ  of  error  brings 
up  the  record  of  a  judgment  in  a  criminal 
cause.  A  general  exception  to  the  charge  of 
the  court  to  the  jury  appears  in  a  blU  of  ex- 
ception (1  Gen.  St.  p.  1151,  {  157),  and  the 
diarge  itself  Is  certified  by  the  court  below 
under  1  Gen.  St  p.  1154,  {  170. 

By  force  of  this  procedure,  tliis  court  must 
reverse  the  judgment  tielow  for  any  affirma- 
tive error  in  the  charge  tlutt  may  have  preju- 
diced the  defendant  in  maintaining  his  de- 
fense upon  the  merits.  1  Gen.  St  p.  1138,  i 
89.  The  official  history  of  the  trial  shows  that 
the  defendant  sought  to  break  the  state's  case 
by  testimony  tending  to  show  that  he  was 
elsewhere  at  the  time  of  the  commission  of  the 
offense  charged  In  the  indictment,— In  com- 
mon expression,  "he  set  up  an  alibi."  Upon 
this  branch  of  the  case,  the  Judicial  instruc- 
tion to  the  jury  took  this  form: 

"In  considering  the  proof  offered  to  sus- 
tain the  alibi  Interposed,  gentlemen,  it  Is  es- 
sential that  it  should  cover  the  whole  time  of 
tbe  transaction  in  question,  so  as  to  render  it 
impossible  that  the  defendant  should  have 
committed  the  act.  It  is  not  enough  that  it 
renders  Ills  guilt  Improbable,  merely."  In  an- 
other part  of  the  cliarge  It  is  said:  "He  [de- 
fendant] must  prove  the  fact  of  the  alibi  set 
up  by  him  by  a  preponderance  of  evidence." 
These  instructions  are  erroneous,  and  rest 
upon  a  misconception  of  the  nature  and  effect 
of  the  line  of  evidence  offered.  In  a  case 
where  the  presence  of  the  defendant  at  the 
commission  of  the  crime  is  essential  to  his 
conviction,  the  state  must  establish  that  fact 
beyond  a  reasonable  doubt. 

Testimony  tending  to  break  the  force  of  the 
state's  prima  facie  case,  by  testimony  that  the 
defendant  was  "alibi,"  is  not  tbe  offer  of  an 
affirmative  issue  advanced  by  the  defense;  it 
is  merely  showing  a  state  of  facts  inconsist- 
ent with  an  essential  element  of  the  Indict- 
ment The  jury  may,  notwithstanding  such 
testimony,  believe  that  the  defendant  was 
present  as  charged,  or  they  may  believe  that 
be  was  absent.  In  wliich  event  he  Is  said  to 
have  "proved  his  alibi."  A  third  result  may 
be  that  the  defendant's  testimony  may  create 
such  a  degree  of  imcertalnty  as  to  his  where- 
abouts that  the  jury  are  not  satisfied  beyond 
reasonable  doubt  of  his  guilt  of  the  crhne 
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for  wbicli  be  mtM  Indicted,  "nue  ehaige  In  the 
oane  before  ns  derived  the  defendant  abso- 
lutely of  tbe  benefit  of  such  reasonable  doubt, 
and  bence  was  prejudicial  In  the  extreme. 

I  do  not  know  that  the  qvestfon  has  been 
passed  qpon  ia  any  reported  case  In  this  state. 
In  the  case  of  Insanity  as  a  defense,  the  bur- 
den Is  shifted  to  tbe  defendant  upon  the  ex- 
press ground  that  a  presumption  of  sanity  ex- 
ists throughout  the  trial  until  ovescavae  by 
proof  from  which  tbe  juiy  are  satisfied  to  the 
contrary.  The  presence  of  the  accused  at  tbe 
time  and  place  of  the  criminal  act  are  surely 
sot  to  be  presumed  until  he  shall  succeed  In 
shaking  off  such  suspicion.  Even  when 
drunkenness  is  set  up  to  affect  the  dejB^e  of 
homicide,  tiie  defendant  Is  entitled  to  the  bene- 
fit of  any  reasonable  doubt  the  Jury  may  have 
as  to  his  willful  pF«nedltat1on  of  murder. 
Warner  t.  State,  56  K.  J.  Law,  686,  29  Atl. 
505. 

There  are.  It  Is  true,  decisions  to  the  contra- 
ry to  be  found  in  some  of  the  states,  but  none 
that  overtlnww  or  eontrol  the  principles  upon 
which  our  courts  administer  the  criminal  law. 
1  Am.  ft  Bng.  Enc  Law  (2d  Ed.,  1886),  under 
the  tWe  "AMW,"  contains  a  clear  and  cor- 
rect statement  of  the  doctrines  upon  this  sub- 
ject, with  notes  that  bring  the  decided  cases 
down  to  the  present  year. 

Judgment  Is  reversed. 


VON  DER  LEITH  t.  STATE. 
(Supreme  Owrt  of  New  Jersey.    Feb.  18,  1897.) 
Intoxicating  LignoRs — Csiminal  Phosecdtion — 

EXBinPTIO!!— OltDTlTAIfCES — RePKAL. 

l.'Tn  order  that  a  penon  be  exempt  from  con- 
viction upon  an  indictment  for  the  sale  of  in- 
tozicatinK  liqaor  in  tbe  cities  at  this  state  on 
Sunday,  onder  the  provisions  of  the  sixty-first 
section  of  the  act  entitled  "An  act  concerning 
'Obses,"  the  mnnidpallty  most  not  only  have  the 
|iow«r  by  its  ekazter  to  enact  ordinances  provid- 
ing a  penalty  for  such  offense,  but  the  ordinance 
most  by  its  terms  jurovide  such  penalty,  and  it 
most  embrace  wiBiin  its  provisions  the  class  of 
persona  who  claim  the  benefit  of  ita  protection. 

2.  When  a  subseqnent  ordinance,  upon  the  sub- 
ject of  the  sale  of  intoxicating  liquors  in  a  dty, 
covers  the  same  ground  as  a  former  ordinance, 
and  revises  it,  the  former  ordinance  Is  repealed 
hy  implication,  and  npon  such  repeal  the  general 
law  immediately  prevails,  unless  the  subsequent 
ordinance  provides  a  penalty  for  such  sale. 

(Syllabus  by  the  Court.) 

Error  to  court  of  quarter  sessions,  Hudson 
county;  Hedq)etta,  Judge. 

Henry  Yon  Der  Leltb  was  convicted  of  an 
illegal  sale  of  intoxicating  liquors,  and  brings 
«tTar.    AfiOrmed. 

Argued  November  term.  1896,  before  BEAS- 
LEY,  C.  J.,  and  GAKEISON  and  LIPPIN- 
COTT,  JJ. 

W.  D.  Daly,  for  plaiatlfl  In  error.  O.  H. 
Wlnfleld,  for  the  State. 

LIPPINOOTT,  J.  Tbe  plalntMt  In  error,  at 
(ke  December  term,  lfi03,  of  tbe  Hudson  quar- 
ter seasiDnB,  upon  Indictment  for  tiiat  offense, 


was  convicted  of  ttte  nle  of  Uquar  «t  hia 
liquor  salooB  in  the  city  of  Hob(Aen  on  Sun- 
day, tmder  tbe  sizty-flist  secdon  of  tbe  "Act 
for  the  pun>edament  of  crimeft"  (1   Gen.  St 
1061).    He  was  not  the  keeper  of  an  fam  or  tav- 
ern.   At  the  trial  of  ttie  indictment  tlie  sale 
of  liquor  OB  Sunday  was  adnttted,  tlie  defense 
being  that  be  was  punishable,  not  by  convic- 
tion under  Indictment,  but  only  upon  con- 
viction under  the  ordinance  of  the  city  of  Ho- 
boken.    Tbe  trial  Judge,  i^on  this  defense  be- 
ing presented,  held  that  tlie  ordinance  as  prov- 
ed did  not  cover  the  offoise  of  a  sale  of  liquor 
on  Sunday  in  a  licensed  liquor  saloon,  but 
only  affected  such  sales  when  made  by  tbe 
keeper  of  an  inn  and  tavem,  and,  It  beln^  ad- 
mitted that  the  defendant  was  not  such  keeper, 
directed  the  Jury  to  find  tbe  defendant  guUty. 
By  the  charter  of  the  dty  «f  Hoboken  (P.  L. 
1859,  p.  G54,  I  40),  the  coTmcH  of  the  city  was 
empowered  to  pass  ordinances,  inter  alia,  "to 
license  and  regulate  Inns  and  tavems  and  other 
houses  of  public  entertainment  for  the  sale  or 
traffic  In  spirituous,  vinous,  termeated  or  other 
intoxicating  liquors  or  drinks.'"    The  first  ordi- 
nance upon  this  subject  was  approv«d  June  8, 
1855.     This  ordinance  provided  tbat  the  coun- 
cil might  license  any  person  to  keep  an  inn  or 
tavem  upon  the  terms  provided  in  the  ordi- 
nance.   The  sixth  sectiou  af  this  onliaance 
imposed  a  penalty  oC  $12  agoa  Oi»  twlder  of 
any  such  Hcense,  as  weU  as  upon  "any  other 
person"  who  should  sell  tetoxicating  iiqnor  on 
Sunday.    It   is  evident   tliat  tfais  onilnanee 
could  have  ao  effect  except  upon  two  daases 
of  persons, — ^flrst,  tbe  lleeosed  keeper  of  an  inn 
and  tavern,  and  upon  the  unlicensed  seller  of 
intoxlcattng  Uqaors, — tar  tbe  reason  tbat  tbe 
cffdinance  only  iprovlded  for  Ucensiag  Inns  and 
taverns.     On  Jane  8,   1859^   tbe  voajae  and 
council  passed  and  approved  w'M'^r  <?i«*l"t"^ 
This  ordinance  provides  for  tbe  lioenaing  of 
"aay  person  within  the  corporatian  to  open  and 
keep  a  house  of  public  entertainment."    It  ful- 
ly covers  the  some  ground  as  the  former  ordi- 
nance, and  also  provides  for  the'  licensing  of 
places  of  puUic  entertainment  other  than  inns 
and  tav«ms.    It  is  clear  to  my  mind  that  this 
latter  wdinance   revised  tbe  wbi^  subject- 
matter,  and  tbe  intention  is  manifest  to  make 
it  a  substitute  for  tbe  earlier  ordinanoe,  and 
thus  0{>ieratlng  as  a  repeal  of  it    Roche  r.  Jer- 
sey C^ty,  40  N.  J.  Law,  257.     An  examlnatioD 
of  this  ordinance  reveals  tlie  fact  ttiat  "bir  ^^ 
sixth  section  the  sale  of  intoxicating  Uquor  on 
Sunday  by  a  person  Ik^enaed  to  keep  an  inn 
and  tavern  is  forbiddeu,  and  a  penalty  imposed 
for  such  sale;  but  In  jm  part  of  tlie  ordinance, 
nor  by  any  section  of  It,  is  the  sale  «f  intox- 
icating liquor  on  Sunday  forbidden  by  any 
person  licensed  to  keep  any  other  place  of  pub- 
lic entertainment,  nor  any  penalty  whatever 
imposed  by  tbe  ordinance  for'socb  sale.   Sec- 
tion 11  of  the  ordinance  does  provide  a  jienalty 
against    one    selling    any   Intoxicating   drink 
without  having  obtained  a  license  to  sell,  but 
is  entirely  silent  as  to  tbe  Imposition  of  any 
penalty  fi»r  the  saie  on  Sunday.    23ie  ordi- 
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nance  of  1850,  having  been  repealed  by  that 
of  1850,  leaTe»  the  city  ot  Hoboken  without 
anj  oidlaanee  forbkUlng  the  aale  at  Intoxlcat- 
tng  Uvioc  oa  Sunday,  or  {icovldlng  any  penalty 
for  such  sale,  except  as  to  persons  licensed  to 
keep  Inns  and  taverns.  The  consequence  Is 
that  the  fiftieth  sectioa  of  the  "Aet  concerning 
Inns  and  tavema"  &  Gen.  St.  17S6),  wUch  ex- 
emiitE  pprwaw  fcom  IndictmeBt  and  ccaivlctlon 
foi  the  sale  of  latoxieatlsg  liquors  oa  Sunday, 
In  cities  vhlch  provide  for  the  punlshmeot  of 
that  ofTeniie  by  ordinance,  can  have  no  effect 
Thatever  In  protecting  the  defendant;  for  no 
ordinance  existed  at  the  time  of  his  conviction, 
hi  the  cUy  of  Hoboken,  providing  for  the  pun- 
tehmaat  of  a  peison  for  selling  Intoxicating 
Oqnor  on.  Simday,  except  la  an  Inn  and  tavern, 
la  otdeE  to  be  soch  a  protecdon,  the  ordinance 
must  be  geBeral.  «r,  in  any  event,  U  must  em- 
hnee  the  penon  who  elalnas  the  benefit  of  It 
It  ia  only  those  who  can  be  punished  under  the 
ordinanee  that  can  claim  exemfidon  from  tlifi 
ponUlTe  operation  of  the  act  of  the  legislature 
declaring  it  an  indictable  offense  and  as  such 
punishable.  State  v.  Zelgler,  46  N.  3.  Iiaw. 
307.  TlK  Judgment  of  the  Hudson  q^axter 
Msslona  must  be  afflnned. 


CITT   OF  HOBOKEN  v.   LAVBRTT. 

(Snpreme  Court  of  New  Jersey.    Feb.  18, 1897.) 

ApPBAir— Raviaw. 

AaaigBinentB  of  errors  which  are  directed  to 
nippoBed  erroneous  nilingB  of  a  referee,  to  whom 
the  cnenit  court  had  referred  the  cause  with  the 
eonsent  of  the-  parties,  point  t»  no  ernm  that 
are  reviewable  bs  writ  of  error.  They  tend  to 
emharraasment  and  delay,  and  should  be  struck 
ODt  as  Mvolsaa. 

(BySabus  tv  A*  Court) 

Etror  to  drcult  court,  Hudson  county;  Nev- 
luB,  Judige. 

Action  by  Ftancis  Z.  Laverty  against  the 
dty  of  Hoboken.  There  was  a  judgment  for 
plaintiff,  and  defendant  brought  error.  On 
motion  to  strike  out  assignment  of  errors  as 
frivolous.     Granted. 

Argued  Nbvember  term,  189G,  befbre  DE!- 
FUE,  OUHMERE,  and  MAGIB,  JJ. 

James  F.  Mintum,  for  plaintiff  In  error. 
William  S.  Stuhr,  for  defendant  in  error. 

MAOXE;,  J.  The  record  returned  with  this 
wrU  of  error  dwws  that  the  issue  made  by  tlie 
pleadings  was  referred,  with  the  consent  of 
the  parties,  to  a  referee,  that  his  report  was  la 
favor  of  the  plalntlfe  below,  and  that  his  re- 
port was  duly  cooflzmsd,  and  Judgment  al- 
tered thereoB.  Two  assignments  of  enor 
were  flScd,  botli  of  wtilch  are  apedal,  and  point 
to  supposed'  errors  of  law  committed  by  the 
referee.  There  is  no  general  assignment.  Mo- 
thm  i»  wmift  to  strifes  Mit  the  assignment  «f 
emn*  a*  titvtitavB.  It  was  h^d  in  this  court 
that  the  report  of  a  referee  to  whom  a  cause 
was  KtenA  hv  cnnatait  aC  parties  wutild  be 
coatsoBad  bg  Qt^  coast  Id  wh&h  the  cause  was 
PHidbv  aa  Ite  Ttadlct  tt  a  jury  would  be^ 


Carpet-Lhilng  Oo.  t.  Potts,  38  N.  J.  Law,  301. 
Tluxeaf  ter  the  rule  (now  rule  8#  was  adopt- 
ed which  required  an  order  of  referenes,  cl- 
tlier  in  this  court  or  In  the  chrcuit  ta  state 
whether  the  award  Is  to  have  the  effect  of  a 
finding  of  arbitrators,  m  merely  the  force  of 
a  verdict  and  declared  that  in  the  absence  of 
such  a  statement  the  award  is  to  be  treated  as 
a  verdict  There  was  no  such  statement  In 
the  order  of  reference  in  this  case.  It  is  en- 
tirely settled  that  a  report  made  i4)on  such  an 
order  of  reference  can  only  be  objected  to  by 
opposition  to  its  confirmation,  er  by  motion  to 
set  it  aside,  and  that  the  ruldags  of  the  court 
thereon  are  not  open  to  exception,  nor  sub- 
lect  to  be  reviewed  by  writ  of  error.  Seattle 
V.  David,  40  N.  J.  Law,  103;  Banyon  v.  Hodg- 
es, 4fl  N.  J.  Law,  358;  Aasodatiaa  v.  Hall. 
47  N.  J.  Law,  152;  Clayton  v.  Levy,  4»  N.  J. 
Law,  577,  &  AtL  756.  A  fortiori  there  can  be 
no  review  by  writ  of  error  of  the  referee's  rul- 
ings. It  Is  proper  to  add  that  tba  referee's 
report  and  the  evidence  talieB  before  him  are 
no  part  of  the  record.  Even  If  they  could  be 
brought  here  by  certiorari  as  out  luranchest  of 
the  record.  It  would  not  avail  plaintiff  hi  er- 
ror, because  not  apea  to  review  on  the  doctrine 
settled  in  the  cases  above  cited.  It  therefore 
appears  that  the  asslg^nments  point  to  na  errw 
wtiich  can  be  considered  by  this  court  and 
their  presence  tends  only  to  embarrasBment 
and  delay.  The  motion  to  strike  out  will  be 
granted,  with  costs. 


STATE    (PHILADELPHIA    &    B.    K.    CO., 
Prosecutor)  v.  MA¥OR,  ETC.,  OF  BOR- 
OUGH OF  KBI6ANTINB. 
(Bapseme  Court  of  New  Jersey.    Feb.  18, 1807.) 
Strsst  Railroads — Lioexsino  Cabs. 
R  borongiui   possess  the  power  to   license 
"cank"  itlie  power  exists  under  the  act  of  Harch 
28, 1892  (1  Geai.  St  p.  274),  and  can  he  cnfoKed 
only  by  a  precise  pecuniary  penalty,  fixed  by  the 
goreminK  board  of  the  borough. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  at  the  prosecution  of 
the  Philadelphia  &  Brigantine  Railroad  Com- 
pany, against  the  mayor  and  coimcll  of  the 
borough  of  Brigantine,  to  review  an  ordinance. 
Ordinance  set  aside. 

Argued  November  term,  1896,  before  LUD- 
LOW and  DIXON,  JJ. 

William  B.  WilUams,  fbr  pdnsecutor.  Allen 
B.  Bndicott  for  defendant. 

DIXON,  J.  This  certiorari  brings  up  an  or- 
dinance, passed  Augvst  5,  1806,  by  the  mayor 
and  council  of  the  borotigh  of  Brigantine,  on 
the  subject  of  licenses.  Among  the  matters 
for  which  It  requires  licenses  are  "street,  trot- 
ley,  or  electric  cars,"  and  the  prosecutor,  be- 
ing engaged  In  running  electric  cars  through 
the  borough,  contends  that  the  ordinance  Is  In 
that  particular  Illegal.  Of  the  reasons  as- 
signed for  this  contention  it  is  necessary  to 
nedce  only  tboae  relating  to  the  penalty  pre- 
scribed for  violation.    Tbia  petmlty  u  "a  fine 
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not  exceeding  twenty  dollars,  or  Imprisonment 
in  the  lockup  not  exceeding  ten  days,  or  both, 
at  the  discretion  of  the  mayor  or  magistrate 
trying  and  having  Jurisdiction  of  the  oftense." 
The  prosecutor  insists  that  the  penalty  must 
be  pecuniary  only,  and  must  be  fixed  precisely 
by  the  common  council.  This  position  is  well 
taken.  The  counsel  for  the  borough  rests  the 
ordinance  on  a  statute  approved  May  2,  1885 
(2  Gen.  St.  p.  2234,  {  517),  and  urges  that  that 
law,  in  conjunction  with  section  8  of  the  act 
for  the  formatlan  of  borough  governments 
(1  Gen.  St.  p.  179),  sanctions  the  present  pen- 
alty. But  we  think  that  this  law  of  1885,  so 
far  as  It  related  to  the  licensing  of  cars  in  bor- 
oughs, was  superseded  by  the  later  act  of 
March  28,  1892  (1  Gen.  St  p.  274,  S  509).  Ac- 
cording to  this  act  the  penalty  Is  to  be  recovered 
by  a  suit  in  the  court  for  trial  of  small  causes 
(White  v.  Borough  of  Neptune  City,  56  N.  J. 
Law,  222,  28  Atl.  378),  in  which  a  summons  Is 
to  be  Issued  for  the  penalty,  and,  if  the  defend- 
ant be  found  guilty,  the  magistrate  \^  to  "give 
Judgment  for  the  penalty  sued  for  and  costs," 
and  execution  Is  to  Issue  against  the  goods 
and  chattels  and  body  of  the  defendant  "for 
the  amount  of  said  penalty  and  costs."  This 
plainly  indicates  that  the  penalty  must  be  a 
sum  of  money  exactly  ascertainable  before  the 
suit  is  brought,  and  not  left  to  the  discretion 
of  the  magistrate.  State  v.  Zelgler,  32  N.  J. 
Law,  262;  Melick  v.  Borough  of  Washington, 
47  N.  J.  Law,  254;  Smith  v.  Town  of  Clinton, 
53  N.  J.  Law,  329,  21  Atl.  304.  Whether  the  still 
later  act  of  May  1,  18&4,  respecting  licenses  in 
the  boroughs  of  this  state  (1  Gea  St  p.  279,  fi 
528-532),  is  to  be  regarded  as  superseding  all 
prior  laws  on  that  subject,  and  so  abrogating 
all  licensing  powers  not  there  specified,  we 
need  not  now  decide;  for,  if  it  should  have 
that  effect  the  power  to  license  "cars"  la 
wholly  withdrawn  from  boroughs.  The  ordi- 
nance is  illegal  so  far  as  It  prescribes  penal- 
ties for  the  running  of  cars,  and  to  that  extent 
is  set  aside,  but  without  costs,  since  it  does 
not  appear  that  the  borough  had  made  any 
attempt  to  enforce  it  against  the  prosecutor. 


MAYOR,  ETC.,  OF  BOROUGH  OP  BRIG- 
ANTINE  v.  HOLLAND  TRUST  00. 

(Court  of  CHiancery  of  New  Jersey.    May  24, 
1897.) 

HVNIOIPAL  CORPORATIO.-JS— COKTBOI,    OF    STRBBTS 

— Ndisasoe — EqoiTABLB  Relief. 

Water  pipes  laid  under  the  street  are  not 
such  an  obstruction  of  the  public  easement 
therein  as' authorizes  the  municipality,  under  its 
general  control  of  the  streets,  to  compel  their  re- 
moval by  mandatory  injunction. 

BUI  by  the  mayor  and  common  council  of 
the  borough  of  Brlgantine  against  the  Holland 
Trust  Company  for  an  injunction.  Defendant 
demurs  to  the  bill.    Sustained. 

Alien  B.  Endicott,  for  compUUnant  W.  B. 
WUliams,  for  defendant. 


EMERT,  V.  C.  The  demurrer  for  want  of 
equity  Is  sustained.  The  complainant  Is  a 
municipal  corporation,  and  the  bin  Is  filed  to 
compel  the  removal  of  water  pipes  already 
laid  by  defendant  under  the  soil  of  the  8treet« 
claimed  to  be  under  the  control  of  complain- 
ant under  the  borough  acts.  (Complainant's 
right,  therefore,  is  not  a  right  of  property  as 
owner  In  the  soil  Itself,  but  a  right  of  posses- 
sion for  the  protection  of  the  public  easement 
In  the  streets.  For  all  the  ordinary  obstruc- 
tions of  the  public  easement  the  remedies  giv- 
en by  the  courts  of  law  are  sufficient  and  the 
settled  rule  in  equity  is  that,  where  the  pul}- 
11c  easement  or  right  of  travel  in  the  streets 
or  highways  is  the  right  to  be  protected,  a 
court  of  equity  will  not  Interfere  unless  the 
continuance  of  the  obstruction  will  seriously 
Impede  public  travel.  Rarltan  Tp.  T.  Port 
Reading  R.  Co.  (CTh.  McGUl,  1891)  «  N.  J. 
Eq.  11,  23  Atl.  127,  and  cases  cited  on  page 
16,  49  N.  J.  Eq.,  and  page  128,  23  AtL  In 
Inhabitants  of  Woodbrldge  v.  Inslee,  37  N. 
J.  Eq.  397,  a  demurrer  was  sustained.  The 
main  object  of  this  bill  is  to  compel  by  manda- 
tory injunction  the  removal  of  the  pijxee  al- 
ready laid  down  under  the  soil,  and  the  res- 
toration of  the  street  after  this  removal.  How 
the  pipes  already  laid  under  the  soil  create 
any  such  public  nuisance  as  to  require  the  aid 
of  a  court  of  equity  by  mandatory  injunction 
does  not  appear  by  the  bill,  and  the  bill,  there- 
fore, cannot  be  sustained  for  the  purpose  of 
protecting  the  public  easement  Tlie  cases 
cited  by  complainant's  counsel,  protecting 
rights  of  property,  or  of  previous  consent 
granted  by  express  constitutional  or  statutory 
provisions  against  a  threatened  violation, 
stand  upon  different  grounds,  and  are  not 
authorities  for  holding  the  present  bOL  The 
complainant's  bill  is  not  based  upon  any  ancb 
express  constitutional  ac  statutory  provisions, 
but  only  on  its  general  control  of  streets  with- 
in the  borough  dedicated  to  public  use.  With- 
out examining  the  other  points  raised  on  the 
demurrer,  we  conclude  that  the  bill  must  be 
dismissed  for  want  of  equity  In  this  leqtect 


MAYOR,  ETC.,  OF  BOROUGH  OF  BRIG- 

ANTINE  V.  HOLLAND  TRUST  CO. 

(Court  of  CSiancer?  of  New  Jersey.    May  24, 
1897.) 

MUKICirAL  COBPORATIOXS  —  CoiCTROL  OV   STKBSTS 
— NUI8ASCE— Eqvitablb  Rblibf. 

1.  The  stringing,  without  the  consent  of  the 
municipality,  of  wires  20  feet  above  the  ground, 
on  poles  already  erected,  cannot  be  enjcuned  by 
the  municipality  by  right  of  its  general  coatrol 
of  the  streets. 

2.  An  abutting  owner  has  a  right,  aa  against 
the  municipality,  to  run  electric  wires  into  liis 
building,  from  poles  lawfully  erected  in  the  street, 
for  the  purpose  of  supplying  light 

Bill  by  the  mayor  and  common  councO  <^ 
the  borough  of  Brlgantine  against  the  Hol- 
land Trust  Company  for  an  injunction.    Hear.! 
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on  bO),  BDSirer,  and  replicatton.     BUI  dis- 
missed. 

Allen  B.  Etndlcoft,  for  complainant.  W.  B. 
Williams,  for  defendant 

EMERY,  v.  C.  TUB  case,  as  set  down  for 
hearing  on  the  bill,  answer,  and  replication, 
involves  the  single  question  of  the  right  of 
complainant,  the  borough  of  Brlgantine,  to 
the  remedy  by  Injunction  to  restrain  the 
stringing  of  wires  by  defendant  over  a  street 
within  the  borough,  dedicated  to  public  use. 
Ilie  wires  are  to  be  strung  20  feet  above  the 
ground,  and  from  poles  already  erected  in  the 
street,  across  the  street,  at  this  height  of  20 
feet,  to  the  property  of  defendant  abutting  on 
the  street.  The  CMnpIalnant's  right  is  based 
solely  on  its  right  to  the  general  superrlslon 
and  control  of  the  streets,  and  on  the  fact  that 
the  stringing  of  the  wires  across  the  street  Is 
without  its  authority.  For  the  reason  stated 
in  the  case  brought  by  complainant  against  the 
same  defendant  (37  Atl.  438),  to  CMnpel  the 
removal  of  water  pipes  laid  imder  the  soil  of 
a  street  In  the  borough,  we  ore  of  opinion  that 
the  Injury  Is  not  one  which  requires  the  ex- 
traordinary remedy  by  injunction.  There  la 
an  additional  reason  for  refusing  rdlef  In  this 
rase.  ba.sed  on  the  fact  that  the  defendant,  as 
an  abutting  owner,  would  seem  to  hare  the 
right  to  run  electric  wires  above  the  street  for 
the  purpose  of  connecting  buildings  on  its 
property  with  the  wires  already  on  poles  In 
the  public  streets  erected  for  the  purpose  of 
supplying  lights.  The  present  bill  does  not 
question  the  right  to  erect  the  poles  already  on 
the  street,  or  the  use  of  them,  and  they  must, 
therefore,  so  for  as  the  record  goes,  be  taken 
as  legally  erected,  and  the  only  question  is 
as  to  enjoining  the  defendant  from  stringing 
wires  above  the  street  to  connect  its  buildings 
with  the  electric  wires  on  the  poles.  We 
think  such  Injunction  should  be  refused,  and 
the  bin  dismissed. 


STATE  (NOB,  Prosecutor)  v.  TOWN  OOUN- 

CII.  OP  WEST  HOBOKBN. 
(Supreme  Court  of  New  Jersey.    March  1, 1887.) 

CCRTIOKABI— LACHB8. 

Ceitloiari  to  review  a  resolution  of  a  town 
council  dismissing  prosecutor  from  the  police 
force,  brought  18  months  after  the  passage  there- 
of, is  barred  by  laches  where  there  is  no  ex- 
cuse for  the  delay  and  the  vacation  of  the  resolu- 
tion would  affect  subsequent  municipal  action 
and  rights  dependent  thereon. 

Certiorari  by  the  state  (John  Noe,  prose- 
cutor) against  the  town  council  of  West  Hobo- 
Icen  to  test  the  legality  of  a  resolution  of  said 
town  coundL    Writ  dismissed. 

Argned  November  term,  1806,  l>efore  DE- 
PUE,  MAOIE,  and  6UMMERE,  JJ. 

Charles  C.  Kelly,  for  prosecutor.  Augustus 
A.  Rich,  for  defendant 

PER  CURIAM.  The  prosecutor,  by  this 
proceeding,  seelis  to  test  the  legality  of  a  reso- 


lution of  the  town  ooondl  of  West  Hoboken 
dismissing  him  from  the  police  force  of  that 
town.  The  resolution  in  question  was  adopted 
on  the  24th  day  of  August,  1894,  but  the  prose- 
cutor took  no  steps  to  review  the  action  of  the 
town  council  imtil  the  16th  day  of  March, 
1896,  when  this  writ  was  sued  out.  Noth- 
ing appears  In  the  case  by  way  of  explanation 
or  excuse  of  the  long  delay  of  the  prosecutor 
in  challenging  the  action  of  council,  and  we  do 
not  think  that,  after  having  slept  upon  his 
rights  for  over  a  yeaf  and  a  half,  he  should 
now  be  permitted  to  attack  such  action.  The 
setting  aside  of  this  resolution,  so  long  a  time 
after  its  adoption,  would  undoubtedly  result 
in  nullifying  subsequent  municipal  action,  and 
in  disturbing  other  rights  dependent  thereon. 
The  writ  will  therefore  be  dismissed  on  ac- 
count of  the  laches  of  the  prosecutor.  The 
defendant  is  entitled  to  costs. 


•     HARRIS  V.  KRAUSB. 
(Supreme  Court  of  New  Jersey.    March  8, 1897.) 
Execution — Levy— Remedies  op  Claimant. 
Under  Gen.  St  d.  1420,  §  33,  providing  that, 
if  plaintiff  in  execution  aiiali  indemnify  the  sher- 
iff against  the  demand  of  a  claimant,  the  sheriff 
shall  suspend  proceedings  for  the  trial  of  the  right 
of   property,    the   remedy   for   a    person   whose 
proper^  is  wrongfully  taken  is  by  replevin,  tres- 
pass,  or  trover,  and  mandamus  will   not  lie  to 
I  compel  the  court  to  try  such  right  before  a  jury. 

'  Application  by  Charles  Krause,  Jr.,  for  a 

'  rule  to  show  cause  why  mandamus  should  not 

I  issue  in  an  action  to  try  title  to  property  be- 
tween him  and  Joseph  Harris.    Rule  dlschar- 

j  ged. 

I  Argued    November   term,  1896,  before    DE- 

i  PUE,  MAGIE,  and  GUMMERE,  JJ. 

j      Warren  Dixon,  for  the  application.     Samuel 
I  J.  MacDonald,  opposed. 

DEPUE,  J.  Harris,  the  respondent  in  this 
application,  recovered  a  Judgment  in  this  court 
July  28,  1896,  against  Charles  F.  Krause,  for 
the  sum  of  $259.83,  hi  an  action  upon  con- 
tract. Execution  w^as  Issued  upon  the  judg- 
ment, dhrected  to  the  sheriff  of  the  county  of 
Hudson,  in  virtue  of  which  the  sheriff  levied 
upon  certain  personal  property  as  the  property 
of  the  defendant  in  execution.  Thereupon 
Charles  Krause,  Jr.,  served  on  the  sheriff  a 
notice  in  writing  claiming  that  the  goods  lev- 
led  on  were  his  property,  and  not  the  property 
of  the  defendant  in  execntlon.  Upon  receiving 
this  claim  of  property  the  sheriff  notified  the 
plaintiff  in  execution  of  this  claim,  and  re- 
ceived from  him  a  satisfactory  bond  to  in- 
demnify him  against  the  claim  of  the  claim- 
ant The  sheriff  then  advertised  the  proi)ei'ty 
for  sale  under  the  plaintiff's  execution.  Be- 
fore this  sale  could  be  effected  the  claimant 
applied  to  a  judge  of  the  court  of  common 
pleas  of  Hudson  county  to  summon  a  jury  to 
try  the  right  of  the  claimant  to  the  said  prop- 
erty, pursuant  to  section  32  of  the  act  concern- 
ing executions  (2  Gen.  St  p.  1420).  The  plain- 
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tiff  bavtbg  mdettmlfled  tiie  sheriff,  the  judge 
refased  to  order  a  venire  under  the  statute. 
The  dalmwrt,  upon  wieh  refusal,  obtained  out 
of  the  court  a  rule  to  show  cause  why  a  man- 
damus should  not  Issue,  directed  to  the  said 
judge,  commanding  him  to  try  with  a  jury 
the  title  to  said  goods  and  chattels  In  the 
manner  provided  by  the  said  statute.  The 
statute  provides  that  the  sheriff,  immediately 
upon  a  claim  of  property  by  any  other  per- 
son than  the  defendant  In  execution,  shall  de- 
lay sale  for  10  days^  and  that  the  claimant 
may  within  that  time  apply  to  a  judge  of  the 
court  of  common  pleas  for  a  venire  to  sum- 
mm  a  jury  to  try  the  right  of  the  claimant 
to  the  property.  But  the  thirty-third  section 
ptervMcs  that.  If  the  plaintiff  in  execution  shall 
indcauilfy  the  sheriff  against  the  demand  of 
the  clataaant,  the  sheriff  shall  suspend  any  fur- 
ther proceedings  for  the  trial'  of  the  right  of 
property,  and  proceed  to  sell.  At  common  law 
the  remedy  for  a  person  whose  property  was 
wrongly  taken  In  execution  as  the  property  of 
the  defendant  in  execution  was  by  action  of 
replevin  or  trespass  or  trover.  This  remedy 
still  remains  unimpaired  by  the  statute,  the 
object  of  which  was  to  provide  a  sununary 
method  for  the  trial  of  property,  to  be  adopted 
by  the  consent  of  the  parties.  Chief  Justice 
Beasley,  speaidng  of  the  kindred  provisions 
contained  in  the  justices'  court  act,  says: 
"What  this  statute  does  Is  this:  It  offers  for 
their  acceptance  a  mode  of  trial  at  once  inex- 
pensive and  facile,  but  neither  the  one  nor 
the  other  is  compelled  to  resort  to  It  The 
plaintiff  has  the  option  of  presenting  his  claim 
or  of  vindicating  his  rights  of  property  by  an 
action  of  replevin,  or  in  trespass  de  bonis 
asportatis.  The  plaintiff  in  execution  may  give 
bond  and  compel  a  sale  under  his  execution, 
and  thus  refer  the  question  of  title  to  the  or- 
dinary tribunals.  But  the  parties  can  waive 
such  rights,  and,  at  their  option,  accept  the 
other  method  of  litigation  proffered  by  the 
legislature."  Berry  v.  Chamberlain,  53  N.  J. 
Law,  463-468,  23  Atl.  116.  The  common-law 
mode  of  redress  by  action  belilg  unimpahred, 
the  contention  that  the  proviso  In  section  S3 
was  unconstitutional,  in  that  It  deprived  a  par- 
ty of  his  property  without  due  process  of  law. 
Is  without  foundation.  The  rule  to  show  cause 
should  be  discharged,  with  costs. 


TATE  V.  FIELD  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  i, 
1897.) 

SQcrry— Pt.CADii)o— RsTAtNiKe  Jukisdictiov  fob 
Lboal  Rrlibp. 

1.  An  allegation  in  the  bill  that  defendants  re- 
moved a  bnildlag  from  complainant's  property  is 
admitted  by  an  answer  admitting  that  the  bnild- 
ing  was  removed,  failing  to  deny  that  defendant! 
removed  it,  and  averring  on  behalf  of  one  defend- 
ant separately  that  he  was  present  at  sudi  re- 
moval, and  supposed  that  he  had  a  right  to  re- 
move the  building. 

2.  Equity,  having  jurisdiction  of  a  bill  for  fore- 


ckMuie,  may  award  damages  for  waste  commit- 
ted by  purchasers  from  the  mortgagor,  whereby 
the  security  was  rendered  inadequate,  such  pur- 
chasen  being  noaresidents,  who  could  only  be 
sued  at  law  in  a  foreign  state. 

BUI  by  Joseph  Tate  against  Frank  S.  Field 
and  others  to  foreclose  a  mortgage.  Heard  on 
bill,  answer,  and  proofs.  Decree  for  complain- 
ant. 

The  bill  la  In  the  ordinary  tona  to  foredose 
a  purchase-money  mortgage  glvot  by  the  Pow- 
ervllle  Fdt-RooOng  Cmnpany,  Limited,  to  the 
complainant,  Tate,  as  part  oonsideradon  of 
lands  conveyed  by  Tate  to  the  company.    It  is 
dated  the  26th  of  April,  1881,  and  covers  fire 
lots  of  land  lying  in  a  body,  situate  near  Chat- 
ham, In  the  county  of  Moirls,  conditioned  tm 
the  payment  of  |800  in  three  years,  with  bi- 
terest,  with  a  special  proviso  that  the  mort- 
gagor should  erect  upon  the  lands  within  90 
days  a  building  of  the  value  of  at  least  $500. 
The  bill  shows  tliat  the  corporation  mortgagor 
erected  a  building  upon  the  premises  worth  at 
least    $600,  and    afterwards    went    Into    the 
hands  of  a  receiver,  and  that  the  premises 
were  sold  by  the  receiver  in  the  month  of 
July,   1894,  subject  to  the  mortgage  to  one 
Oarret  Smith,  who  purchased  and  held  them 
in    trust    for    the    three    defendants    Field, 
Haynes,  and  White,  composing  the  firm  of  F. 
8.  Field  &  Co.    The  bill  further  charges  that 
between  the  time  of  the  purchase  by  Smith 
for  Field  &  Co.  and  the  last  day  of  the  year 
1894  the  defendants  Smith,  Field,  Haynes,  and 
White,  coml>ining  to  defraud  the  complainant, 
"took  or  tore  down  and  removed  from  the  said 
mortgaged  premises  the  said  building  so  as 
aforesaid  erected  thereupon  in  accordance  with 
the  terms  and  conditions  of  the  said  bond  and 
mortgage,  and  carried  or  removed  the  same 
to  the  premises  of  the  said  Field,  Haynes,  and 
White,  in  or  near  Boonton,  in  the  oonnl^  of 
Morris,  and  re-erected  the  said  building  there- 
upon."    The  bill  then  charges  that  the  lanjs 
without  the  building  are  not  worth  the  amount 
of  the  mortgage,    and,  besides  the  ordinary 
prayer  for  foreclosure  and  sale,  prays  that 
Smith,  Field,  Haynes,  and  White  may  be  or- 
dered and  decreed  to  return  and  restore  the 
building  to  the  mortgaged  premises,  or  to  pay 
to  the  complainant  the  value  of  the  said  build- 
ing at  the  time  of  its  removal,  or  to  pay  to 
complainant  any  and  all  deficiency  that  may 
arise  upon  the  sale  of  the  mortgaged  premises 
in  the  princiital,  interest,  and  costs  due  upon 
the  mortgage.   The  defendants  last  named  are, 
apparently,  nonresIdentB,  having  been  brought 
In  by  publication,  and  have  jcdned  in  an  an- 
swer, in  which  it  Is  admitted  that  Smith  pur- 
diased    the    premises    on    behalf    of    Field, 
Haynes,    and    White.     With    regard   to    the 
charge  that  they  removed  the  building  from 
the  premises  tliey  answer  In  this  vrise:  "These 
defendants,  further  answering,  say  that  there 
was  subsequently  removed  from  the  mortgaged 
premises  a  building  which  had  been  erected 
thereon  by  the  Powerville  Feit-BooOug  Co^ 
which  building  stood  upon  posts  driven  in  tlie 
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gronnd,  and  was  otherwise  oiuittacbed  to  fhe 
mortgaged  premlaes,  and  ao  bnUt  that  It  could 
be  removed  wltlurat  injury  to  the  moitgaged 
premises.  And  these  defendants  deny  that 
Garret  Smith  removed  the  said  building,  or 
bad  any  knowledge  of  the  removal  thereof 
until  he  WBB  Informed  tho'eof  by  the  com- 
plainant; and  this  defendant  Frank  S.  Fidd, 
for  himself  answering,  says  that  be  was  iirea- 
ent  at  the  removal  of  the  said  buldlng,  and 
(apposed  irt  the  time  he  liad  a  perfect  right 
to  remove  the  same,  and  stUl  taialats  that  the 
bnUdtnc  was  rightly  remored."  They  further 
deny,  by  their  answo,  that  the  boiidlng  waa 
part  and  parcel  of  the  mortgaged  premises, 
and  deny  ttet  the  lemoival  eC  the  same  injored 
tlie  ■eeulty  of  the  complalnaBt's  mwtgage; 
deny  the  lasnfflcieiicy  of  the  pfemlaea,  and 
that  the  removal  of  the  building  was  a  fraud. 
Tbej  then,  by  their  answer,  set  up  that  the 
ronefty  «<  the  complainant  is  Iv  an  action  at 
law.  and  tlMt  no  decree  can  be  made  in  this 
coort  against  defendants,  or  elth«  oC  tbem, 
lathatb^alL 

S.  J.  KacDonald,  for  complnlnwnt    V.  J. 
Swayze,  for  defendants. 

PITNBIY,  V.  CS.  (aftM  stating  the  facto).  No 
proof  was  offered  \ij  complainant  at  the  bear- 
ing of  tte  actnal  removal  ot  the  building  by 
eidier  of  the  defendants.  He  reUed  In  that 
behalf  entirely  npon  the  allegation  of  the  bill, 
and  the  failure  to  deny  by  Field,  Haynes,  and 
White  that  they  removed  It.  Defendants  con- 
tend that  the  failure  to  deny  and  the  partial 
admiasion  by  Fl^d  is  not  sofflclent  to  sustain 
the  issue  in  this  respect  But  I  think  there  is 
no  iasoe.  There  la  a  distinct  diarge  in  the 
bill  of  a  matter  wHhln  the  personal  knowl- 
edge <rf  the  defendants,  and  they  are  asked  to 
answer;  and  in  such  case  a  failure  to  an- 
swer a  distinct  charge  within  the  knowledge 
of  defendants  is  an  admission  of  the  truth  of 
the  allegation.  Besides,  the  peculiar  language 
In  which  Mr.  Field's  statemort  is  couched, 
namdy,  "that  he  was  present  at  the  removal 
of  the  said  building,  and  supposed  at  the  time 
be  had  a  perfect  right  to  remove  the  same," 
amomits  to  an  implied  admission  on  his  pert  of 
its  removal.  The  point  that  the  removal  of 
the  building  was  Justifiable,  as  against  com- 
plainant, was  not  seriously  pressed.  The  prin- 
cipal questiaB  litigated  was  the  right  of  the 
complainant  to  relief  In  this  court  for  the 
waste  committed  by  the  defendants.  Com- 
iriainant  contends  that  the  court,  having  ac- 
quli«d  Jarisdlction  of  the  cause  for  the  pur- 
pose of  the  foreclosure  of  a  mortgage  in  .which 
the  qnestioB  whether  the  premises  without  the 
twikUug  are  sufficient  to  secure  the  aux>unt 
dne  the  complainant  will  be  necessarily  deter- 
noined  in  the  orderly  course  of  the  suit  by  a 
sale  of  the  premises,  should  proceed,  and  give 
complete  relief  by  holding  the  defendants  who 
bave  committed  the  waste  liable  in  this  suit 
to  make  up  the  loss  to  the  complainant  to  an 
extent  not  exceeding  the  deficiency  to  arise 


from  the  sale  of  the  premises,  and  so  not  ex- 
ceeding the  value  of  the  building  removed. 
The  defendants  deny  the  Jurisdiction  of  the 
court  in  this  behalf,  and  contend  that  under 
the  cases  of  Jackson  v.  Turr^  39  N.  J.  Law, 
829,  and  Schalk  v.  Kingsley,  42  N.  J.  Law, 
32,  the  complainant  has  complete  remedy  at 
law,  and  this  court  should  not  entertain  Juris- 
diction. 

Ttie  general  rule  undoubtedly  is  that  this 
court  will  not,  uaAa  ordinary  drcmnstances, 
entertain  a  pure  bill  for  an  account  of  waste 
In  behalf  of  a  per8<Mi  who  would  be  entitled 
to  an  action  at  law  for  damages  on  that  ac- 
ooont.  But  it  la  equally  true  that  where  this 
court  has  acquired  Jurisdiction  of  a  cause  for 
any  purpose  in  wUch  a  matter  of  waste  is  in- 
cidentally involved,  it  will.  In  general,  proceed 
to  ascertain  the  amount  of  the  waste.  If  neces- 
sary In  order  to  do  complete  Justice.  Tbe 
usual  mode  of  acquiring  Jurisdiction  in  suite 
Involving  waste  is  by  an  application  for  an  in- 
junction to  stay  waste,  and  In  such  case,  when 
the  injunction  has  been  granted,  and  the  waste 
stayed,  the  court  will,  as  an  Incident  to  the  re- 
lief, and  for  the  purpose  of  iweventing  multi- 
plicity of  suits,  take  an  account  of  the  waste 
In  that  suit.  And  such  are  the  authorities 
cited  by  the  defendants,  the  leading  one  being 
Jesus  CoUege  v.  Bloom,  3  Atk.  262.  The  cases 
are  collected  In  the  note  to  the  famous  case 
of  Garth  V.  Cotton,  Imperfectly  reported  in  1 
Ves.  Sr.  521,  1  Dickens,  183,  and  3  Atk.  751, 
but  reported  fully  in  1  White  &  T.  Lead.  Oas. 
Eq.  *607.  Lord  Hardwicke,  who  refused  Ju- 
risdiction in  Jesus  College  v.  Bloom,  assumed 
It  in  Carth  v.  Cotton.  The  latter  was  a  case 
where  the  complainant  could  not  maintain  an 
action  at  law;  but  be  therein  discussed  Jesus 
College  V.  Bloom,  and  stated  the  ground  upon 
which  it  was  decided.  In  Whitfield  v.  Bewit, 
2  P.  Wms.  240,  an  account  was  allowed  of 
timber  cut  as  a  mere  incident  to  a  bill  for  dis- 
covery. There  was,  however,  an  injunction 
against  opening  mines.  And  see  2  Wat  Eden, 
InJ.  •244-«249,  and  Lee  v.  Alston,  1  Brown, 
Ch.  *194.  I  have  said  that  tlie  usual  mode  of 
acquiring  Jurisdiction  In  such  a  case  is  the 
filing  of  a  bill  for  an  injunction,  but  I  am  un- 
able to  perceive  that  there  is  any  peculiarity 
In  a  bill  for  an  injunction  by  which  an  ac- 
count of  the  waste  committed  la  Justified, 
rather  than  by  any  other  ground  of  Jurisdic- 
tion. The  question  is,  has  the  court  Jurisdic- 
tion, independent  of  the  mere  act  of  waste? 
and,  it  so,  then  arises  the  question  whether 
It  Is  necessary  or  convenient  for  finally  and 
completely  disposing  of  the  subject-matter  of 
the  suit  that  the  questlim  of  the  amount  of 
the  waste  should  be  dealt  with.  Xbls  Is  the 
view  of  the  learned  author  of  the  American 
notes  to  the  Leading  Gases  In  Equity.  At  page 
1024  (4th  Am.  Bd.)  1  White  &  T.  Lead.  Caa. 
Eq.,  after  quoting  Chancellor  Walworth  In 
Wlnshlp  V.  Pitts,  3  Paige,  259,  at  page  261, 
where  he  says:  "This  court  only  Interferes 
to  prevent  future  waste,  except  In  cases  where 
the  complainant  has  no  remedy  at  law,  or  a 
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discovery  is  necessary,  or  where  there  is  some 
other  ground  for  equitable  Interference.  In 
ordinary  cases,  the  account  for  waste  already 
committed  Is  merely  Incidental  to  the  relief 
by  Injunction  against  future  waste,  and  is  di- 
rected upon  the  principle  of  preventing  a  need- 
less multiplication  of  suits,"— the  author  pro- 
ceeds: "The  rule,  however.  Is  general  that,  al- 
though the  recovery  of  damages  for  waste  is 
not  a  substantive  ground  for  a  bill  in  equity, 
yet,  If  the  court  has  Jurisdiction  of  the  sub- 
ject upon  another  ground,  it  will  decree  an  ac- 
count of  the  waste  committed."  And  here  he 
Instances  the  case  of  waste  by  one  tenant  In 
common  where  an  account  is  taken  of  the 
waste  in  partition  between  Hbe  parties,  and 
cites  Backler  v.  Farrow,  2  Hill,  Hq.  111.  Vice 
Gbancellor  Bird,  in  Jackson  v.  Beach,  3  Atl. 
375,  holds  that  the  power  of  the  conrt  of 
chancery  to  take  notice  of  waste  by  one  co- 
tenant  against  the  other,  and  to  give  a  remedy 
on  a  bill  for  partition,  is  not  derived  from  sec- 
tion 15  of  the  act  respecting  partition,  but 
Inheres  in  the  court  Independent  of  that  act. 
That  was  a  case  of  partition,  and  he  says: 
"nils  court,  having  Jurisdiction  of  the  prin- 
cipal question,  would  not  send  a  party  entitled 
to  relief  to  the  law  courts.  Its  purpose  Is  to 
avoid  a  multiplicity  of  suits."  In  the  case  In 
hand  the  right  of  the  complainant  to  come  into 
this  court  for  equitable  relief  upon  his  mort- 
gage Is  undoubted,  and  his  right  to  recover 
against  the  defendants  for  waste  in  an  action 
at  law  is  limited  to  the  amount  which  his  se- 
curity will  be  diminished  by  the  waste.  That 
amount  can  only  be  ascertained  satisfactorily 
by  a  sale  of  the  premises  under  foreclosure. 
The  dfflculty  of  ascertaining  it  in  an  action 
at  law  was  clearly  manifested  in  the  opinion 
of  Justice  Van  Syckel  In  Schalk  v.  Klngsley, 
supra.  So  that  one  of  the  material  matters 
to  be  determined  In  an  action  at  law  will  nec- 
essarily be  determined  here  In  this  suit.  Now, 
it  seems  to  me  It  would  be  an  unjustifiable 
limlta/tlon  upon  the  duty  of  this  court  to  do 
complete  justice  to  say  tliat  it  should  not  pro- 
ceed to  ascertain  the  extent  of  the  waste  In 
this  case  if  practicable.  In  this  connection  it 
must  be  remembered  that  the  case  Is  not  pre- 
cisely within  Jackson  v.  Turrell  and  Schalk  v. 
Klngsley,  supra.  In  those  cases  the  actions 
were  brought  against  persons  not  In  posses- 
sion, or  claiming  to  be  the  owners  of  the  prem- 
ises. Here  the  persons  committing  the  waste 
were  the  owners  of  the  premises,  and  were 
either  in  possession  or  entitled  to  be  in  posses- 
sion; so  that  it  cannot  be  said  that  It  has 
been  decided  by  those  cases  that  an  action 
would  lie  against  them  by  the  mortgagee. 
Then,  again,  apparently  they  are  nonresidents 
of  this  state,  and  the  complainant  would  be 
obliged  to  sue  them  in  a  foreign  state,  and 
prove  his  case  by  witnesses  In  this  state.  I 
will  advise  a  decree  for  the  foreclosure  and 
Immediate  sale  of  the  premises,  reserving  the 
ascertainment  of  the  amount  of  the  Injury  due 
to  the  waste  until  after  the  premises  have  been 
sold,  and  the  deficiency,  if  any,  ascertained. 


ENSLIN  r.  BNSLIN. 
(Court  of  Chancery  of  New  Jersey.    May  24, 

1897.) 
Husband  and  Wife— Sbpabate  Maintkhaxce. 
Where  a  hnsband,  after  a  long  separation 
from  his  wife,  puts  his  property  out  of  his  hands, 
and  has  no  home  for  his  wife,  a  decree  for  her 
support  while  living  in  the  state  of  aepaiation  will 
issue. 

Bill  by  Louisa  Enslin  against  Charles  EnsUn 
for  support.    Decree  for  plalntlft. 

Crossley  &  Montgomery,  for  oonqilaliiant 
Nevln  J.  Loos,  for  defendant. 

REED,  V.  0.  TUB  Is  a  second  Mil  filed  by 
this  complainant,  a  wife,  against  the  same  de- 
fendant, her  hnsband,  for  support,  while  she  is 
living  In  a  state  of  separation  from  him.  In 
the  former  suit,  as  In  this,  a  cross  bill  was 
filed  by  the  defendant  for  a  divorce  on  the 
ground  of  desertion.  In  that  suit  both  bills 
were  dismissed,  but  without  prejudice,  so  that 
the  same  facts  could  be  again  used  In  another 
suit  In  case  the  husband  should  refuse  to  re- 
ceive his  wife,  and  provide  for  her  a  home, 
after  the  decision  therein  made.  In  this  suit 
It  is  alleged  that  he  has  so  refused  to  provide 
a  home  for  her,  or  to  receive  her  at  bis  present 
home,  and  the  application  is  now  rmewed  for 
support,  while  she  lives  apart  from  him.  So 
far  as  the  case  stands  upon  the  testimony  in 
the  former  suit,  which  testimony,  by  consent 
of  counsel,  Is  to  be  regarded  as  standing  In 
this  cause,  without  a  reproduction  of  the  wit- 
nesses then  sworn,  I  do  not  see  any  reason 
to  change  the  views  I  then  expressed,  so  far 
as  these  views  were  essential  In  the  discussion 
of  the  facts,  for  the  purpose  of  that  decision. 
I  did  not  then  think  that  her  separation  from 
her  husband  was  so  obstinate  and  causeless 
as  to  entitle  him  to  a  divorce,  nor  did  I  think 
that  either  of  them  were  faultless,  but  I  con- 
cluded that  their  errors  arose  rather  from  ig- 
norance than  from  an  Intentional  violation  of 
their  marital  duties.  Unfortunately,  the  dilB- 
culties  in  the  way  of  their  resumption  of  their 
cohabitation  have  Increased  by  reason  of  their 
long  separation.  The  defendant,  by  the  tran:"- 
fer  of  his  title  to  the  five  houses  which  be 
owned  to  Miss  Schilling,  and  by  his  resldeniv 
with  her,  as  he  now  says,  as  a  boarder,  bna 
made  it  little  short  of  impossible  for  his  wife 
to  live  under  the  same  roof  with  him  at  his 
present  home;  nor  has  he  a  desire  to  live 
with  her  elsewhere.  He  may  have.  In  goo.1 
faith,  offered  to  support  her  while  living  with 
her  in  the  room  or  rooms  which  she  presentlv 
occupies;  but  the  whole  transaction  looks  to 
me  as  If  she  had  Insisted  upon  Uvlng  with 
him  in  the  house  where  he  was  boardhag,  and 
nowhere  else,  and  that  he  made  the  offer  to 
live  with  licr  for  the  mere  purpose  of  technic- 
ally complying  with  the  views  of  the  court  ex- 
pressed in  the  former  case.  He,  by  pntilns 
his  property  under  the  control  of  Miss  Schil- 
ling, is  very  likely  without  much  means  to 
furnish  a  new  home;  but.  If  there  was  a  real 
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desire  on  the  part  of  both  to  lire  together, 
these  difficulties  could  be  sunnounted.  The 
facts  are,  as  I  have  already  obserred,  that 
-sbe  does  not  wish  to  live  with  him  elsewhere 
than  in  the  house  where  he  now  lives,  and  he 
does  not  wish  to  lire  with  her  anywhere. 
Taking  Into  consideration  the  conduct  of  both 
parties  throngh  so  many  years,— for  neither 
is  without  fault,— iind  the  pecuniary  position 
of  the  defendant,  I  have  concluded  to  make  a 
decree  that  the  defendant  pay  to  complainant, 
while  living  In  a  state  of  separation,  the  sum 
of  two  dollars  per  week.  In  case  the  defend- 
ant can  subsequently  show  that  he  has  In 
good  faith  prepared  a  home  for  the  complain- 
ant, I  will,  upon  his  petition,  hear  an  applica- 
tion to  modify  or  discharge  this  order. 


THOMSON-HOUSTON   ELBOTRIO   CO.    v. 

MURRAY. 
(Supreme  Court  of  New  Jersey.    Feb.  18,  1897.) 

COBPOBATIOSS — LlABILrTT  Of    STOCKBOLDBR — 

False  CEiiTirioATB. 

1.  This  is  an  action  of  contract,  in  \^idi  the 

glaintiff  seeks  to  make  the  defendant,  as  a  stock- 
older,  liable  for  »  debt  of  the  company.  Such 
liability  can  exist  only  by  force  of  a  statute. 
Section  B6  of  the  corporation  act  (1  Gen.  St  p. 
918)  appUes  only  to  a  false  certificate  given  by 
"an  officer  of  the  company." 

2.  The  certificate  relied  on  to  support  this  ac- 
tion is  that  which  was  filed  in  order  to  or- 
ganize the  company.  Such  certificate  is  not  the 
act  of  the  defendant  as  "an  officer"  of  the  com- 
pany, and  will  not  support  the  action. 

(Syllabua  by  the  Court) 

Action  by  the  Thomson-Houston  Electric 
Uompany  against  Thomas  Murray.  Demurrer 
to  i>etitlon  sustained. 

Argued  November  term,  1896,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKBL,  GARr 
RISON,  and  LIPPINCOTT,  JJ. 

Freeman  Woodbrldge,  for  plaintiff.  Wil- 
lard  P.  Voorhees,  for  defendant 

VAN  SYCKSa:.,  J.  The  first  count  of  the 
plaintiff's  declaration  seeks  to  charge  the  de- 
fendant personally  for  a  debt  against  the 
Thomas  Murray  Company,  on  tlie  ground  tliat 
the  certificate  of  incorporation  made  and  filed 
by  the  defendant  and  other  corporators  was 
false.  In  the  following  respects:  That  the 
company  never  had  $100,000  worth  of  capital 
stock,  that  it  did  not  commence  business  with 
$1,100  of  capital,  and  that  neither  the  de- 
fendant nor  any  of  the  alleged  stockholders 
ever  paid  any  legal  consideration  for  the  stock 
alleged  to  have  been  held  by  them,  but  that 
the  whole  scheme  was  fraudulent,  and  an  at- 
tempt to  defraud  creditors.  The  plaintiff's  j 
remedy  as  a  creditor  is  in  equity,  to  charge  I 
the  defendant  for  unpaid  subscriptions  to  the  i 
oapital  stock.  The  proceeding  is  under  the  ,' 
fifth  section  of  the  act  concerning  corporators 
(Revision,  p.  178),  which  requires  the  creditor 
to  exhaust  his  remedy  against  the  coriKiratlnn 
by  Judgment,  execution,  and  a  return  of  nul- 
la bona,  before  he  can  maintain  bis  bill  in 


equity.  Wetheibee  v.  Baker,  35  N.  J.  Bq.  501. 
The  case  of  Hood  v.  McNaughton,  64  N.  J. 
Law,  425,  24  Atl.  497,  was  an  action  by  the 
receiver  of  an  Insolvent  corporation  against  a 
stockholder  who  had  not  iwld  his  stock  sub- 
scription, to  recover  the  unpaid  subscription, 
after  the  court  of  chancery  had  directed  the 
receiver  to  collect  the  same  by  suit  at  law. 
At  common  law  the  stockholder  was  liable  to 
pay  his  subscription  when  it  was  necessary  to 
discharge  the  debts  of  the  company,  but  It 
was  a  liability  to  the  company  or  its  legal  rei>- 
resentative.  No  right  of  action  existed  at 
common  law  hi  the  creditor  to  maintain  such 
action  at  law  for  hia  own  benefit  The  capi- 
tal stock  paid  In  and  that  which  remained  un- 
paid is  regarded  as  a  trust  fund  pledged  for 
the  payment  of  the  debts  of  the  corporation, 
and  it  is  to  be  administered  by  the  corporation 
itself,  or  by  its  receiver  in  its  behalf.  It  is 
obvious  that  In  any  proceeding  to  enforce  the 
liability  of  delinquent  stockholders,  under  the 
fifth  section  of  the  corporation  act,  for  their 
unpaid  subscriptions,  all  the  assets  of  the  cor- 
poration, as  well  as  its  indebtedness,  must  be 
taken  mto  account,  for,  until  they  are  ascer- 
tained, neither  the  amount  of  money  requisite 
to  discharge  the  claims  of  creditors,  nor  the 
percentage  to  be  paid  by  each  stockholder, 
can  be  known;  and  to  such  suit  the  corpora- 
tioa  must  be  a  par^.  All  creditors  are  enti- 
tled to  participate  ratably  in  the  common 
fund,  which  is  a  trust  fund  for  the  benefit  of 
the  creditors  as  a  class,  and  the  suit  must  be 
prosecuted  in  behalf  of  all  creditors.  A  Judg- 
ment creditor  cannot  proceed  by  force  of  the 
statute  to  require  stockholders  to  pay  In  their 
unpaid  Installments  for  stock,  by  a  blU  filed 
for  himself  alone.  The  proceeding  must  be 
by  a  general  creditors'  bill.  The  attempt  of  a 
creditor  to  obtain  relief  by  a  bill  filed  on  his 
own  behalf  proved  to  be  abortive  In  Bickley 
v.8chlag,46N.J.Eq.lS33,20Att250.  Thecourt 
of  errors  and  appeals  in  that  case  declared 
that  it  would  violate  the  fundamental  princi- 
ples of  equity  to  permit  a  few  creditors  to  ab- 
sorb the  assets  of  the  company,  when  such 
assets  are  a  trust  fund  belonging  equally  to 
all  persons  to  whom  the  body  corporate  is  In- 
debted. At  common  law  there  is  no  known 
method  by  which  a  creditor,  by  superior  dili- 
gence, can  succeed  In  appropriating  to  his 
own  use  a  fund  in  which  all  creditors  have  a 
common  Interest  In  Bank  v.  Hendrlckson, 
decided  in  this  court,  and  reported  in  40  N.  J. 
Law,  52,  It  was  held  that  the  personal  liabili- 
ty of  the  officers  and  stockholders  of  a  corpo- 
ration for  a  debt  contracted  by  the  corporation 
is  inconsistent  with  the  idea  of  a  body  corpo- 
rate at  common  law,  and  can  arise  only  out  of 
some  statutory  provision.  The  right  of  action 
set  forth  In  the  first  count  of  the  plaJntiffB 
declaration  can  have  no  stable  foundation  to 
support  it  unless  it  can  be  shown  that  it  is 
authorized  by  some  provision  of  positive  law. 
The  only  statute  that  has  any  apparent  rela- 
tion to  the  situation  of  affairs  here  presented 
Is  the  fifty-sixth  section  of  the  corporation 
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«ct  (I  Gen.  8t  p.  918),  whidi  Is  as  foDows: 
'If  any  certUlcate  made,  or  any  pnblic  notice 
glyen  by  the  offlGen  of  any  company.  In  pur- 
suance ot  Qie  provli^ns  of  this  act,  shall  be 
folse  In  any  matarlal  representation,  aU  the 
(rfBcers  who  shall  have  signed  the  same  shall 
be  Jointly  and  sererally  liable  for  all  the 
debts  of  the  eomiiany  eontncted  while  they 
were  stockholders  or  oBlcen  thereof."  This 
section  makes  officers  of  the  company  who 
give  a  false  certificate  cfaaigeable  with  the 
debts  of  the  company.  Tbare  Is  no  aUegatl<Hi 
In  the  count  demurred  to  which  brings  the  de- 
fendant wltbln  the  description  of  "an  officer" 
who  has  made  a  false  certificate.  The  cer- 
tificate relied  on  Is  that  which  was  filed  in 
order  to  organise  the  corporation.  Tliat  was 
not  ao  (rfBdal  act  It  brou^t  the  corpontl<m 
Into  being,  with  poirrar  to  elect  officers  to  con- 
duct its  badness.  No  alBfAal  act  could  be 
dose  miUI  there  was  an  officer  to  perform  it. 
The  fifty-sixth  section  implies  only  to  officers 
who  make  a  false  certificate,  and  Imposes  no 
liability  upon  the  defoidant,  In  the  situation 
disclosed  by  the  declaration.  The  case  of  Wai- 
ters T.  Qulmby,  27  N.  J.  Law,  206,  is  not  per- 
tinent. That  case  rested  upon  the  allegaticn 
in  the  dedaratlMt  that  the  defendants  who 
were  officers  of  the  company  made  an  untrue 
statement  of  matters  required  to  be  set  forth 
by  them  under  sections  19  and  20  of  the  act 
concerning  "manufactures"  (Nixon's  Dig.  p. 
468),  and  that  they  were  thereby  brought 
within  the  provisions  of  the  twenty-first  and 
thirtieth  sections  of  the  same  act  Sections 
19,  20,  and  21  of  the  act  concerning  manufac- 
tures, hi  Nixon's  Digest  are  new  sections  (sec- 
tions 272,  273,  and  32  of  the  corporation  act; 
1  Gen.  St),  and  section  30  in  Nixon's  Digest  is 
section  66  b)  the  corporation  act  In  the  Gener- 
al Statutes.  There  Is  no  allegation  that  the 
defendant  has  Incurred  any  liability  under  the 
statutory  provisions  on  which  the  case  of  Wa- 
ters V.  Qulmby  was  based.  The  demurrant 
should  have  judgment 


STATE  (YOUNG  &  MeSHEA  AMUSEMENT 

CO.,  Prosecutor)  v.  MAYOR,  ETC.,  OF 

ATLANTIC   CITY. 

(Supreme  Court  of  New  Jersey.    Feb.  18,  1897.) 

Cirr  Okoikanobs — Penalties  fob  Violation. 

Under  a  statute  whidi  authorizes  the  xov- 
eming  bodies  of  municipalities  to  enforce  &eir 
ordinances  "by  reasonable  penalties  which  may 
be  imposed  for  revenue,"  the  governing  body 
must  itself  fix  the  precise  penalty  to  be  imposed, 
and  cannot  leave  it  to  the  discretion  of  the  tiial 
court 
(Syllabus  by  the  Court) 

OrUorar!  liy  the  state,  at  the  prosecution  of 
the  Young  &  McShea  Amusement  Company, 
against  the  mayor  and  common  council  of  At- 
lantic City,  to  review  an  ordinance.  Judgment 
reversed. 

Argued  November  term,  1896,  before  LUD- 
LOW and  DIXON,  JJ. 


Clarence  Ik  C!ole,  for  prosecutor.    Allen  B. 
Endlcott  for  defendant 

DIXON,  J.  The  Young  &  McShea  Amuse- 
ment Company,  having  been  convicted  by  the 
recorder  of  Atlantic  City  for  violating  "An 
ordinance  [passed  March  31,  1890]  to  r^ulate 
the  use  of  the  sixty  feet  wide  street  along  the 
ocean  front"  and  fined  therefor  $50,  now  con- 
tends that  the  section  of  said  ordinance  pre- 
scribing the  penalty  is  Illegal.  That  seetlcn 
declares  that  violators  may  be  punished  by 
fine  not  exceeding  $200  or  In^rlaonment  not 
exceeding  30  days,  as  the  mayor,  reeorder, 
or  aldermen  may  direct  The  statute  under 
which  the  ordinance  was  passed  (1  Gen.  St 
p.  529)  in  section  11,  enacts  that  the  ooancl] 
"may  enforce  such  regulations  and  rules  as 
may  be  adopted,  by  reasonable  penalties  which 
may  be  Imposed  for  revenue."  The  prosecutor 
insists  that  under  this  law  the  council  must 
designate  the  precise  penalty  to  be  imposed. 
The  principle  laid  down  in  this  state  is  that 
under  statutory  authority  to  exact  penalties 
for  violation  of  municipal  ordinances,  the  gov- 
erning body  of  the  municipality  may  confer 
upon  the  court  trying  the  offender  the  power 
of  adjusting  the  penalty,  within  statutory  lim- 
its, to  the  chvumstancee  of  each  case  (Mc- 
Oonvlll  V.  Jersey  City,  39  N.  J.  Law,  88;  Le- 
land  V.  Ciommissioners,  42  N.  J.  Law,  375), 
unless  the  statute  evinces  an  Intention  that  the 
governing  body  should  itself  fix  a  precise  sum 
(State  V.  Zelgler,  32  N.  J;  Law,  262;  MeUdc 
V.  Borough  of  Washington,  47  N.  J.  Law.  254; 
Smith  V.  Town  of  Clinton,  63  N.  J.  Law,  329, 
21  Atl.  304).  In  the  statute  now  under  con- 
sideration we  think  such  an  intention  is  dis- 
closed. The  penalty  is  to  be  "imposed  for 
revenue."  This  singular  provision  seems  to 
Invoke  the  exercise  of  the  taxing  power  (North 
Hudson  Co.  Ry.  Co.  v.  City  of  Hoboken,  41 
N.  J.  Law,  71),  in  conjnnctkni  with  tlie  police 
power,  and  to  require  that  the  Impost  should 
be  graduated,  not  so  much  by  the  drcnmstan- 
ces  (rf  the  itarticular  case,  as  by  the  needs  of 
the  municipality  within  reasonaMe  bounds. 
The  ascertainment  of  the  sum  to  be  charged 
for  this  latter  object  is  not  a  Jndldal  func- 
tion. Munday  v.  City  of  Rahway,  4S  N.  J. 
Law,  338.  Oar  conclusion  is  that  the  coun- 
cil should  have  prescribed  an  exact  penalty, 
and  therefore  the  present  Judgment  should  be 
reversed,  with  coats. 


STATE  (BRAD8HAW  et  sL,  Prosecutors)  v. 

PARKER  et  aL 
(Supreme  Cknirt  of  New  Jersey.    Feb.  18,  1897.) 
OPBNme  Town  Road— Ijiabimtt  o»  Town. 
A  person  who  voluntarily  and  at  his  own  ex- 
pense constructs  and  opens  a  public  road,  which 
nag  previoasly  been  laid  out  under  the  provisions 
of  ''an  act  concerning  roads,"  h  not  entitled  to 
be  reimbursed  therefor  by  tite  township  in  wliich 
such  road  is  located,  and  a  resolution  of  town 
meeting  voting  such  reimbursement  is  iii<>g«i  anil 
void. 
(SyHsbus  by  the  Court) 
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Oerttorari  bj  tbe  state,  at  the  prosecution  of 
Alfred  A.  Bntddtaw  and  others,  agalnat  Sam- 
uel 11.  Parker  and  others,  to  review  a  reso- 
lution of  the  aimnal  town  meeting  of  the  town- 
ship of  Woolwich.    Resolution  set  aside. 

Argned  Noyembcg:  term,  1896,  before  DB- 
FTJB,  MAGIS,  and  QUMMEXtB,  JJ. 

D.  J.  Pancoast,  for  prosecutors.  T.  B. 
French,  for  d^endants. 

GUMMBKB,  J.  This  writ  brings  up  for 
review  a  resolution  passed  by  the  Inhabitants 
of  the  township  of  Woolwich,  in  the  county  of 
Gloucester,  at  their  annual  town  meeting,  bdd 
March  10,  1896,  ordering  "that  $1,400  be 
raised  to  pay  Samuel  M.  Parker  and  his  asso- 
ciates for  woifc  and  expense  on  new  road." 
The  evidence  taken  on  the  return  of  the  writ 
discloses  that  the  "new  road  "  referred  to  In 
the  resolution  was  laid  out  In  1888,  but  that, 
owing  to  extended  litigation  concerning  It,  and 
to  ttte  refusal  of  many  of  the  inhabitants  to 
ob^  the  can  of  the  overseer  of  highways  to 
work  on  the  road,  there  was  a  long  delay  in 
the  making  and  opening  thereof.  In  this  con- 
dition of  affairs  the  defendants  Samud  M. 
Parker  and  bis  associates,  who  lived  aloBg 
the  Hue  of  the  proposed  road,  entered  Into 
the  foQowIiig  agreement  in  relation  to  Its  open- 
ing: "Xliis  agreement,  made  this  12fh  day  of 
May,  1^6,  between  Samuel  M.  Parker,  B. 
Frank  Rulon,  J.  S.  and  W.  Gleason,  and  Ben- 
jamin Shoemaker,  for  defraying  the  expenses 
of  havlBg  a  road  opened  ftom  tbe  Gloucester 
and  Salem  turnpike  to  the  Kay's  Mill  road: 
Samuel  U.  Parker  to  be  to  one-third  of  the  ex- 
pense 80  Incnrred;  J.  S.  and  W.  Gleason,  one- 
fourth;  B.  FiBiik  Rulon  and  Benjamin  Shoe- 
maker to  pay  flve-twelfths,  to  be  equally  divid- 
ed between  them."  Pursuant  to  their  agree- 
ment the  defoidants  made  and  opened  the 
road  in  question,  and  since  its  opening  It  has 
been  in  use  by  the  public.  The  money  sought 
to  be  raised  by  the  resolution  under  review  Is 
for  the  purpose  of  paying  the  defendants  for 
the  labor  performed,  materials  fmnlshed,  and 
moneys  expended  by  them  upon  that  work. 
Tbe  power  conferred  upon  townships  to  raise 
moneys  at  their  annual  town  meetings  for  road 
purposes  Is  limited.  Such  moneys  can  only  be 
raised  for  the  opening,  making,  working,  re- 
pairing, and  keeping  In  good  order  the  high- 
ways within  their  boundaries.  Road  Act,  { 
38  (3  Gen.  St  p.  2614);  Township  Act,  §  11 
(3  Gen.  St  p.  8583).  The  purpose  for  whlcb 
the  moneys  were  voted  by  this  resolution  is  not 
embraced  within  the  statutory  provisions.  Tlfe 
defendants.  In  making  and  opening  the  "new 
road,"  were  volunteers,  and  the  fact  that  what 
they  did  has  resulted  In  a  benefit  to  tbe  pub- 
lic does  not  entitle  them  to  be  reimbursed  out 
of  the  township  funds.  Ttaey  stand  In  tbe 
name  podtion,  so  far  as  any  valid  claim 
agaiaet  tbe  township  is  concerned,  as  If  they 
had  opened  a  highway  through  their  own  lands 
and  dedicated  It  to  the  puUlc  use.  The  reso- 
lution should  be  set  aside,  with  costs. 


STATE  (WALKER,  Prosecutor)  v.  WINKLBB 
etal. 

(Supreme  Court  of  New  Jersey.  Feb.  18,  1897.) 
Cektiomari— Latixo  Out  Highwat. 
A  certiorari  sned  out  to  review  the  proceed- 
ings taken  in  the  laying  out  of  a  pvblic  road  will 
not  be  dismissed  because  the  prosecutor,  beUm 
suing  out  the  writ,  applied  to  the  court  of  com- 
mon pleas  for  tiie  appointment  of  freeholders, 
under  the  statute,  to  renew  the  action  of  the 
surveyors  in  laying  out  the  road. 

(Syllabus  by  the  Court) 

Certiorari  by  the  aiatB,  at  the  prosecution 
of  Charles  H.  Walker,  against  Bmll  Winkler 
and  others,  to  review  proceedings  for  the  lay- 
ing out  of  a  public  road.  Proceedings  set 
aside. 

Argued  November  term,  1896,  before  DB- 
PUE,  MAGIB,  and  GUMMKRB,  JJ. 

Carroll  Robblns,  for  prosecutor.  Edwin 
Robert  Walker,  for  defendants. 

GUMMERE,  J.  The  initial  proceeding  in 
the  laying  out  of  a  public  road  is  toe  written 
api^catlon  to  the  court  of  commcm  pleas,  sign- 
ed by  at  least  10  freeholders,  for  the  appoint- 
ment of  surveyors  of  the  highways  to  lay  out 
such  road.  Road  Act,  §  119  (3  Gen.  St  p. 
2828).  Until  such  application  is  made,  the 
court  is  without  Jurisdiction  to  proceed  in  the 
matter.  In  the  case  now  before  us  written 
application  was  made  to  the  common  i>teas  for 
the  appointment  of  surveyors,  signed  by  10 
persons  purporting  to  be  freeholders,  and  on 
that  application  the  order  of  appointment  was 
made.  It  now  appears  that  one  of  the  sign- 
ers of  the  appMcatlom  was  not  a  ftreeSiolder, 
and  that  the  number  of  applicants  was  not 
up  to  the  statutory  reqiilrement  It  Is  clear, 
therefore,  that  the  action  of  the  court  in  ap- 
pointing the  surveyors,  and  the  subsequent 
proceedings  of  the  surveyors  in  laying  out  the 
road  and  making  their  return  Giereof,  were 
coram  non  judlce.  This  Is  not  denied  by  the 
defendants,  but  their  insistment  Is  that  Ijje 
prosecutor  Is  barred  from  disputing  the  legali- 
ty of  those  proceedings  because,  after  Uie  re- 
turn of  the  surveyors  was  made,  he  filed  a 
caveat  against  It,  and  applied  to  the  court,  un- 
der the  statute,  for,  and  obtained  the  appoint- 
ment of,  chosen  freeholders  to  review  tbe  ac- 
tion of  the  surveyors.  But  this  action  on  his 
part  does  not  prevent  him  from  thereafter  con- 
testing the  legality  of  the  proceedings  by  cer- 
tiorari. This  was  80  decided  In  the  case  of 
PoweU  V.  Hltchner,  82  N.  J.  Law,  211,  US, 
where  an  application  was  made  to  quash  tbe 
certiorari,  on  the  ground  that  no  motion  bad 
been  made  in  the  common  pleas  to  set  aside 
the  return  of  the  surveyors  (because  of  fafl- 
ure  to  comply  with  the  requirements  of  the 
statute)  before  the  appointment  of  f reehoMers 
to  review  their  action.  This  court  refused  the 
application  to  quash  tbe  writ  and  set  aside 
the  proceedings  and  rettrm.  It  is  further 
urged  on  behalf  of  tile  defendants  tiiat  the 
prosecutor  was  guilty  of  toehes  In  not  suing 
out  this  wilt  until  after  tbe  road  had  been 
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laid  out  and  returned  by  the  surveyors,  and 
tlielr  action  had  been  reviewed  by  the  free- 
holders. It  is  sufficient  on  this  point  to  say 
that  there  le  nothing  in  the  case,  as  it  has 
been  presented  to  us,  to  suggest  the  idea  that 
the  prosecutor  had  any  knowledge  of  the  fact 
that  one  of  the  applicants  for  the  proposed 
road  was  not  a  freeholder,  while  the  proceed- 
ings referred  to  were  pending,  or  that  he  did 
not  promptly  sue  out  his  writ  upon  that  fact, 
being  made  known  to  him.  The  proceedings 
should  be  set  aside. 


CITY  OF  PERTH  AMBOY  t.  RAMSAY. 
(Supreme  Court  of  New  Jersey.    Feb.  27,  1897.) 
BsTOPPBi,  BY  Deed. 
If  a  trustee  having  the  legal  estate  diverts 
It  by  deed  in  due  form,  he  cannot,  in  a  court  of 
law,  deny  the  title  so  created. 
(Syllabus  by  the  Court.) 

Action  by  the  city  of  Perth  Amboy  against 
Hugh  Ramsay.  Judgment  of  nonsuit,  feule 
to  show  cause  why  nonsuit  should  be  set  aside. 
Judgment  sustained. 

Argued  June  term,  1896,  before  BEASLET,  C. 
J.,  and  MAQIE,  LIPPINCOTT,  and  GARRI- 
SON, JJ. 

EXlward  Q.  Eeasbey,  for  plaintiff.  OcKtlendt 
&  Wayne  Parker,  for  defendant. 

BEASLEY,  0.  J.  Tbia  Is  an  action  of  eject- 
ment, brought  by  the  dty  of  Perth  Amboy 
against  the  defendant,  Ramsay.  At  the  trial 
before  me  In  the  Middlesex  circuit  the  undis- 
puted facts  were  as  follows,  to  wit:  The  prem- 
ises in  question  came  directly  from  the  board 
of  proprietors,  which,  on  May  21,  1802,  direct- 
ed that  a  warrant  be  Issued  to  the  surveyor 
general  directing  him  to  lay  out  and  survey 
to  three  members  of  the  board,  in  trust  to  be 
conveyed  to  the  mayor,  recorder,  aldermen, 
and  conuuonalty  of  the  dty  of  Perth  Amboy, 
"the  Market  Square,  Cove  or  Wet  Dock,  and 
all  and  every  the  streets  in  the  said  city,  to  be 
held  in  trust  for  the  use  of  the  Inhabitants  of 
the  said  city  forever,  upon  condition  that  said 
streets  and  square  be  kept  open  in  full  size 
and  breadth,  and  that  the  Cove  or  Wet  Dock 
be  made  use  of  for  the  benefit  of  the  inhab- 
itants of  said  city  as  they  shall  think  fit,  pro- 
vided that  they  do  not  alienate  the  same  or 
any  part  thereof."  This  survey  having  been 
duly  made  and  returned,  the  realty  thus  de- 
scribed became  vested  In  fee  in  the  three  des- 
ignated proprietors,  who  afterwards,  on  Oc- 
tober 4,  1825,  conveyed  It  in  fee  to  the  city  of 
Perth  Amboy,  its  successors  and  assigns, 
"in  trust,  nevertheless,  for  the  use  of  the  In- 
habitants of  said  city  forever,  on  condition," 
etc.;  such  condition  being  set  out  In  the  terms 
of  the  order  for  the  survey,  and  which  are 
above  recited.  The  effect  of  this  course  of  con- 
veyancing was  to  transfer  to  this  municipal 
corporation  the  fee  in  the  lands  In  question, 
to  be  appr(^riated  to  the  use  of  the  public  in 
the  modes  prescribed.  In  this  situation  of  the 
titie,  the  dty.  In  its  corporate  capadty,  made  a 


lease  under  seal  for  99  years  of  the  cove  above 
designated  for  certain  considerations,  and  to 
a  certain  person,  therein  mentioned;  and  It  is 
under  this  Instrument  that  the  defendant,  as 
assignee,  now  holds.  These  facts  being  de- 
veloped at  the  trial.  It  seemed  to  me  expedient 
that  I  should  nonsuit  the  plaintiff  pro  forma, 
in  order  to  deliberately  examine  the  legal  ef- 
fect of  the  facts  with  reference  to  the  right  of 
the  plaintiff  to  maintain  his  action.  This 
course  being  consented  to  by  counsel,  by  the 
method  thus  pursued  the  question  referred  to 
Is  now  before  this  court  for  dedslon. 

The  Inquiry  thus  arlshig  Is  obvious,  and  It 
Is  this:  Can  this  corporation,  being  the  holder 
of  the  titie  In  fee  simple,  repudiate  In  a  court 
of  law  the  titie  to  the  leasehcdd  which  Itself 
created  by  its  own  deed?  On  the  part  of  the 
plaintiff  it  is  claimed  that  the  corporate  body 
held  these  premises  in  trust,  and  for  It  to  de- 
mise them  was  a  plain  breach  of  tirust,  and 
therefore  the  transfer  in  question  cannot 
stand.  Many  authorities  are  referred  to  in  the 
brief  of  the  counsel  of  the  plaintiff  In  order 
to  show  that  this  lease  was  in  violation  of  the 
duty  of  this  corporate  trustee,  and  that,  there- 
fore, it  could  not  be  sustained.  Bat  all  this 
learned  line  of  argument  has  no  place  what- 
ever in  our  present  inquiry,  for  our  present 
problem  is  not  whether  this  tnist  has  been 
violated  by  the  trustee,  but  to  determine  wheth- 
er tpia  court  has  the  pow^  to  dedde  what 
the  trust  Is,  which  is  a  prereqtiislte  to  the  con- 
sideration whether  there  has  been  a  breadi 
of  It  But,  assuming  that  the  transfer  of  this 
property  by  the  demise  above  mentioned  was 
a  plain  breach  of  trust.  It  seems  to  be  entirely 
clear  that,  as  the  title  was  thus  devested  in 
a  legal  form,  such  title  caimot  be  Impeadied 
In  a  court  of  law.  This  rule  is  -settled  by  the 
decisions,  and  is  stated  as  setUed  by  all  the 
text  writers.  At  law  the  equitable  titie  passes 
for  nothing.  So  completely  Is  this  the  case, 
that  the  trustee,  having  the  legal  title,  can 
maintain  ejectment  against  his  own  cestui  que 
trust,  who  has  the  equitable  right  of  posses- 
sion; and  the  latter,  if  he  would  protect  hi!) 
right,  must  have  recourse  to  an  injunction  In 
eqtilty.  Lewln,  Trusts,  p.  277;  1  Perry,  Trusts. 
§1  17,  321,  328,  428.  The  plain  reason  for 
this  is  that  it  is  the  province  of  a  court  of  eq- 
uity, and  not  of  a  piu«ly  legal  tribunal  to 
construe  the  Instrument  creating  the  limita- 
tions in  trust.  In  the  present  case  the  fee  sim- 
ple is  vested  In  this  corporate  plaintiff,  and  the 
conveyance  devoted  the  premises  to  certain 
charitable  uses,  and  the  proposition  Is  that 
this  court  shall  dedde  what  such  uses  are,  and 
how  they  are  to  be  enjoyed.  On  the  side  aC 
the  defendant  It  is  Insisted  that  the  premises 
In  suit,  being  the  cove  in  dispute,  could  not  be 
put  out  under  a  lease  without  infringing  the 
regulations  established  by  the  donor,  while  for 
the  defense  it  Is  contended  that.  If  this  land 
is  "to  be  made  use  of  for  the  benefit  of  the 
public"  according  to  the  limitations  of  the  In- 
strument, to  demise  it  is  the  best  mode  of  nu'- 
rying  into  effect  the  purposes  of  the  sroiit. 
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And  this  cU8a«;reemeiit  a  conrt  of  law  Is  called 
npon  to  arbitrate,  ascertaining  the  Interest  of 
tbe  settler,  and  preventing  the  trustee  from 
Infringing  such  Interest.  Plainly,  this  is  the 
well-known  function  of  chancery,  and  there 
Is  not.  In  our  legal  annals,  the  slightest  inti- 
mation that  It  can  be  performed  by  any  other 
tribunal.  If  this  court  can  entertain  Judicial 
cognizance  over  the  present  deed  devoting 
these  lands  to  charitable  uses,  so  It  can  in 
every  case,  no  matter  how  complicated  and  in- 
tricate tbe  trusts  may  be;  and  certainly  by 
such  a  coarse  the  boundaries  that  have  here- 
tofore separated  in  a  very  distinct  manner  our 
system  of  law  from  that  of  equity  would  be 
thrown  Into  confusion.  Nor  would  such  a 
traosformatlon  of  our  legal  Institutions  be  an 
advantage  In  the  administration  of  our  laws. 
It  has  always  been  the  settled  conviction  of 
the  Jurists  of  this  state  that  tbe  subjects  of 
trusts  siiould  be  confided  to  a  court  of  eq- 
uity, and  there  seems  to  be  less  reason  for  tiie 
transference  to  a  common-law  court  of  a  Juris- 
diction over  charitable  uses  than  any  other 
daaa  of  eqoltable  Interests.  I  think  It  not 
only  the  settled  rule  of  our  law,  but  that  It 
should  be  the  settled  rule,  that  It  is  only  the 
legal  estate,  either  In  the  trustee  or  in  his 
grantee,  that  this  conrt  will  take  notice  of  and 
enforce. 

With  respect  to  the  argument  that  was 
so  much  pressed  on,  that  in  case  of  these 
pnblic  interests  the  practice  In  this  state  has 
been  for  the  courts  of  law  to  recognize 
and  protect  such  rights,  in  my  opinion  the 
argument  is  unfounded.  In  all  the  cases  cit- 
ed It  was  the  legal  right,  and  not  the  equi- 
table right,  that  was  dealt  with.  Tbus,  In  all 
the  numerous  decisions  referred  to  in  which 
it  was  held  that  when  lands  came  to  the  use 
of  Qxe  pnblic  by  dedication  the  etTect  was  to 
vest  the  legal  right  of  ijossession  In  tiie  public 
body,  and  consequently  such  ri^t  would  sup- 
port an  action  of  ejectment  by  the  corporate 
body  representing  the  puUic.  There  has  nev- 
er been  any  pretense  iu  such  proceedings  to 
adjust  or  enforce  any  equitable  interest  It 
follows  that,  the  legal  title  to  these  premises 
having  been  In  the  trustee,  the  plaintiff  in  the 
action,  no  suit  wQl  lie  in  a  court  of  law  against 
its  alienee.  The  Judgment  of  nonsuit  must  be 
sustained. 


STATE  ex  rd.  HOOS  v.  O'DONNELL,  City 
Olerk. 

<Supreme  Court  of  New  Jersey.    April  1,  1897.) 

cltt  el.b0tion8— constitutiosii.  l4w— speoiai. 
Act. 
An  act  entitled  "An  act  relating  to  cities 
of  the  first  class  in  this  state,  and  providing  for 
the   holding   of   municipal   or   charter   elections 
therrin,  and  regulating  the  terms  of  elective  and 
appointive  offlcen  th«dn,"  approved  Mardi  18, 
1897.  is  a  local  and  spedal  law  regulating  the 
internal  affairs  of  towns,  and  for  that  reason  it 
onconstitntional. 
(SyDabos  by  the  Court) 

Apidlcation  by  the  state,  on  the  relaticm  of 
Edward  Hoos,  for  a  writ  of  mandamus  against 


Michael  J.  O'Donnell,  dty  clerk  of  Jersey 
City.    Writ  granted. 

Argued  February  term,  1897,  before  OUM- 
MERS  and  GABRISON,  JJ. 

Allen  L.  McDermott  and  W.  D.  Daly,  for 
relator.  John  Griffin,  for  respondent.  Spen- 
cer Weart  and  Chandler  Rlker  (O.  L.  Corbln, 
of  comisel),  for  Jersey  City. 

GARRISON,  J.  The  question  to  be  decided 
Is  whether  "An  act  relating  to  cities  of  the 
first  class  In  this  state,  and  providing  for  the 
holding  of  municipal  or  charter  elections  there- 
in, and  regulating  the  terms  of  elective  and 
appointive  officers  therein,"  approved  March 
18,  1897,  Is  a  constitutional  enactment  In  view 
of  section  7,  art  4,  of  the  constitutional 
amendments,  which  forbids  the  passage  by 
the  legislature  of  any  local  or  special  law  reg- 
ulating the  Internal  affairs  of  towns  and  coun- 
ties. Inasmuch  as  the  statute  cited  is  admit- 
tedly a  regulation  of  the  internal  affairs  of  the 
cities  affected  by  It  the  Inquiry  takes  this 
shape:  May  cities  having  a  population  of 
100,000  and  upwards  be  selected  from  among 
the  cities  of  this  state  for  the  special  regula- 
tion Imposed  by  this  act?  A  uniform  line  of 
decisions  expounding  the  constitutional  provi- 
sion referred  to  narrows  the  question  to  its 
ultimate  form,  viz.:  Is  the  subject-matter  of 
this  act  one  that  is  naturally  incident  to  mere 
excess  of  population? 

The  act  deals  with  a  single  subject  which 
Is  contained  In  the  first  six  lines  of  Its  first 
section.  All  that  follows  Is  merely  ancillary. 
The  substantial  provision  referred  to  is  In 
these  words:  "(1)  Hereafter  In  all  cities  of  the 
first  class  in  this  state,  all  municipal  officers 
required  to  be  elected  therein  shall  be  voted 
for  and  elected  on  the  first  Tuesday  after  the 
first  Monday  of  November  in  each  year,  and 
upon  the  same  official  ballots  required  by  law 
for  the  election  of  state  and  county  officers 
and  not  otherwise." 

Prom  this  language  we  must  learn  the  con- 
ditions that  called  forth  the  regulation,  in  it 
discover  the  mischief  of  the  old  law,  and  from 
It  gather  the  principle  of  remedial  legislation 
applied  by  the  lawmaker.  The  matter  Is 
within  a  small  compass.  The  condition  that 
existed  was  tl^at  elections  to  fill  municipal 
offices  woe  held  at  a  difTerent  time  from  those 
at  which  county,  state,  and  federal  elections 
were  held.  The  mischief,  therefore,  whatever 
it  may  have  been,  was  something  that  inhered 
in  the  practice  of  voting  separately  for  these 
purposes.  The  remedy  consists  in  the  require- 
ment that  municipal  officers  shall  be  voted  for 
at  the  same  time  that  the  others  are  elected, 
and  upon  the  same  ballot.  In  fine,  the  mis- 
chief was  that  local  affairs  were  kept  separate 
from  state  and  national  politics,  and  the  reme- 
dy Is  to  bring  them  together. 

This  remedy,  it  will  be  seen,  operates  solely 
npon  the  Individual  voter.  Its  efficacy  de- 
pends wholly  upon  the  success  with  which  It 
brings  to  bear  npon  him  the  Influences  set  at 
work  by  the  commingling  of  what  had  pie- 
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TloQSly  been  k^  separate.  Else  It  is  no 
remedy,  and  such  Is  Its  avowed  purpose.  Be- 
yond this  It  makes  no  claim.  It  does  not  oper- 
ate upon  the  mimldpallty  Itself.  It  adds  no 
feature  to  city  goremment,  creates  no  new 
olllce,  and  enlarges  no  public  power.  To  the 
voter  alone  It  Is  addressed.  Finding  him  ham- 
pered as  an  elector  by  the  condition  referred 
to,  It  proposes,  for  the  public  good,  to  expose 
him  henceforth  to  the  Influences  that  will 
arise  from  the  new  order  that  It  institutes. 

Furthermore,  the  act  Is  not  limited  to  Its 
effect  upon  municipal  affairs;  and  as  the  mis- 
chief Is  not  a  mere  Incident  of  population,  but 
the  result  of  a  system  in  no  wise  conditioned 
upon  numbers,  so  the  remedy  Is  broader  than 
these,  affecting  the  voter  tn  all  of  his  relations 
to  the  expression  of  the  popular  wllL 

This  being,  beyond  question,  both  the  pur- 
pose and  effect  of  the  law,  it  is,  In  its  essence, 
a  declaration  of  public  policy;  and  I  believe  I 
shall  not  err  tn  saying  that  a  legislative  poli- 
cy with  respect  to  the  influences  to  which  the 
voters  of  a  state  shall  be  subjected,  or  from 
which  they  shall  be  guarded,  in  the  act  of 
suffrage,  cannot,  under  the  organic  law  con- 
strued by  our  courts,  be  limited  to  a  special 
class  selected  upon  a  purely  numerical  basis. 
The  distinction  between  such  a  provision  and 
those  that  are  passed  upon  in  Mortland  v. 
Christian,  62  N.  J.  Law,  521,  20  AtL  673,  and 
the  other  cases  cited,  is  entirely  clear. 

Administrative  details  may  be  varied  to 
meet  the  exigencies  of  population.  The  number 
of  officers,  their  duties  and  emoluments,  the 
tuachinery  of  voting,  the  apparatus  for  can- 
vassing votes  may  be  changed  to  suit  condi- 
tions that  exist  only  In  the  places  affected. 
But  whatever  Is  to  Influence  the  mind  of  the 
voter,  to  determine  his  conduct  as  an  elector, 
and  to  find  expression  In  his  ballot,  is  neces- 
sarily a  matter  of  public  policy,  and  not  a 
question  of  local  administration. 

The  beneficent  results  expected  from  the 
statute  now  before  us  are  aU  based  upon  the 
claim  that  the  popular  will  can  be  beiier  ex- 
pressed under  the  new  law  than  under  the 
old.  The  statement  Is  of  Itself  a  definition  of 
public  policy,  and  an  apt  lUustratlou  of  such 
A  rule. 

"All  regulations  of  the  elective  franchise," 
says  Judge  Cooley  (Const  Llm.  758),  "must  be 
reasonable,  uniform,  and  impartial;"  thereby 
placing  the  instrument  of  popular  representa- 
tion in  the  same  category  with  the  right  of 
taxation,  with  which  it  has,  In  this  country  at 
least,  always  had  an  historical  association. 
If  this  be  not  a  correct  view,  then  the  changes 
Introduced  by  the  adoption  of  secret  voting 
could  have  been  inaugurated  In  certain  places 
apcm  the  mere  groimd  of  population;  or  the 
provision  of  the  election  law  that  prohibits  the 
solicitation  of  a  voter  within  a  hundred  feet 
of  a  polling  place  can  toHlay  be  altered  so  as 
to  exempt  cities  of  a  certain  class  from  its 
operation;  or  the  voter  In  cities  of  the  first 
class  may  be  permitted  to  place  a  distinguish- 
ing mark  upon  his  ballot,  or.  In  a  city  of  the 


third  class,  he  may  reveal  Its  contents  within 
the  polling  room.  The  sole  reason  why  tb«6e 
may  not  be  done  is  because  of  the  distinction 
to  which  I  have  referred,  vis.  that  regulations 
of  the  conditions  that  shall  surround  a  voter 
with  the  object  of  Influencing  his  omdiict  as 
an  elector  are.  In  their  nature,  matters  of  pab- 
lic  policy,  and  must  find  expresslMi  in  the 
general  laws  of  the  state. 

If  I  am  right  In  regard  to  flila,  tbe  statute 
under  review  is  fatally  Invalid,  In  that  the  leg- 
islature therdn  has  provided  that  a  voter  In 
Newark  or  In  Jersey  City,  or  other  city  of 
100,000  peculation,  shall  east  his  vote  for  mu- 
nicipal officers  under  the  current  Influence  of 
state  or  national  polittcs,  and  shall  vote  Tipou 
ttiese  wider  Interests  under  conditions  wherein 
purely  local  issues  may  dominate,  whereas  else- 
where throughout  the  state  no  such^  influences 
are  permitted  or  experienced.  The  point  ia 
not  that  this  policy  is  unwise,  and  hence  Is 
unlawful,  but  that,  however  wise  it  may  be, 
it  must  be  acconq>llshed  in  a  lawful  manner. 
It  is  not  the  duty  of  the  courts  to  question 
the  policy  of  this  law.  It  is  their  duty  to  say 
that  the  policy  declared  by  the  law  ia  a  public 
one,  and  that  It  does  not  arise  from  ccndltlona 
that  are  expressed  tn  the  terms  of  mere  popu- 
lation, and  that  it  can  lawfully  be  limited  only 
by  tbe  extent  of  the  mischief  that  it  under- 
takes to  remedy. 

Holding  these  views,  I  am  of  opinion  that 
the  statute  referred  to  Is  void,  and  that  in  tbe 
proceeding  before  us  a  peremptory  mandamus 
should  issue,  commanding  the  city  clerk  to 
print  the  ballots  as  required  by  the  general 
election  law  of  the  state. 

OUSfMEBS,  J.  (concurring).  This  eontio- 
versy  presents  but  a  single  qoeatlon  whicft  re- 
quires consideration,  and  that  is  whether  the 
act  of  March  18,  18U7,  entitled  "An  act  relat- 
ing to  dUes  of  the  flrst  class  in  this  state,  and 
providing  for  the  holding  of  municipal  or 
diarter  elections  therein  and  regulating  the 
terms  of  election  and  appdnting  officen  there- 
in," Is  constitutiMial  or  not  The  prime  ob- 
ject sought  to  be  accomplished  by  the  act  is 
the  election  of  municipal  ofltcera,  ia  cities 
having  a  population  exceeding  100,000,  on  tbe 
sune  day  and  by  the  same  ballot  that  ocnmty 
and  state  officers  are  elected.  This  Is  provid- 
ed by  the  flrst  section  of  the  act  It  is  not 
necessary  for  the  purposes  of  this  case  to  set 
out  the  further  provishms  of  the  statute.  a« 
they  do  not  in  any  way  aid  in  the  solntion 
of  tbe  question  {nresented.  Tbe  validity  at  the 
act  Is  challenged  on  the  ground,  amons  others, 
that  it  is  In  contravoitton  of  that  provision  of 
our  constitution  which  forbids  tbe  passage  of 
any  local  or  special  law  regulating  the  in- 
ternal affairs  of  towns  or  counties.  That  the 
act  does  regulate  the  internal  afCaim  at  eer- 
tain  of  the  cities  of  the  state  Is  apparent,  l^te 
determination  of  the  question  before  us,  there- 
fore, must  depend  upon  ^rtiether  It  Is  a  gener- 
al law,  or  whether  it  is  local  or  special,  vriih- 
in  the  constitutional  meaning  of  these  tenns. 


Digitized  by  VjOOQIC 


N.J.) 


aOOS  T.  O'DOKKELL. 


449 


The  effect  of  tills  oanstltuUonal  muidate.  op- 
en legislattan  sflectbig  only  auoh  dtleB  Bs 
bare  a  population  -wlfliln  preiscrtbed  limits 
lias  frequently  recelyed  consideration  both  In 
this  court  and  In  the  court  of  errors;  and  it  Is 
now  setUed,  'bQrond  controversy,  tbat  popula- 
tion may  be  made  the  basis  of  classification, 
in  statutes  relating  to  municipal  affairs,  In  all 
cases  In  which  It  bears  a  reasonable  relation  to 
the  subject-matter  of  the  legislation.  But  as  was 
said  by  Mr.  Justice  Depue  In  Warner  v.  Hoag- 
land,  51  N.  J.  Law,  68, 16  Atl.  166:  "It  must  not 
be  inferred  from  these  decisions  that  classlfl- 
estioD  may  be  resorted  to  as  a  mearns  of  evad- 
ing the  constitutional  Interdict  against  local 
and  special  laws,  where  the  classification  Is 
illusory.  A  law  la  to  be  regarded  as  general 
only  wben  Its  provisions  apply  to  all  objects 
of  legislation  distinguished  alike  by  qualities 
and  attributes  which  necessitate  the  legisla- 
tion, or  to  which  the  enactment  has  manifest 
relation.  Such  law  must  embrace  all,  and  ex- 
clude none,  whose  conditions  and  wants  rea- 
der such  legislation  equally  necessary  or  ap- 
propriate to  them  as  a  daas."  To  the  same 
effect  are  Randolph  v.  Wood,  49  N.  J.  Law,  85, 
7  AU.  286,  <m  error  50  N.  J.  Law,  176,  15  Atl. 
271;  Heifer  t.  Simon,  53  N.  J.  Law,  550,  22 
Atl.  120;  Dexheimer  v.  City  of  Orange.(N.  J. 
Sap.)  36  AtL  707.  As  I  have  already  stated, 
the  object  of  this  statute  Is  to  unite  municipal 
or  charter  elections  in  cities  of  the  first  class 
(that  Is,  in  cities  having  a  population  In  ex- 
cess of  100,000)  wltli  elections  for  county  and 
state  officers;  and  unless  the  union  of  such 
elections  bears  a  reasonable  relation  to  the 
number  of  inhabitants  of  the  cities  in  which 
they  are  united,— if  the  statute  does  not  em- 
brace every  city,  and  exclude  none,  whose 
conditicMQ  and'  wants  render  such  legislation 
equally  necessary  or  appropriate  to  them,— it 
comes  within  the  constitutional  Interdict.  Be- 
ing keenly  aware  of  the  great  confusion  which 
must  result  from  the  Judicial  declaration  that 
this  ax;t  is  special  In  its  character,  and  there- 
fore unconstitutional,  I  have  striven  to  find 
some  ground  upon  which  it  could  be  brought 
within  the  rule  laid  down  by  the  cases  to 
which  I  have  referred;  but  I  have  been  un- 
able to  perceive  how  this  legislation,  if  it  be 
a  public  necessity  for  cities  having  a  popula- 
tlwi  of  over  100,000,  Is  not  equally  a  necessity 
for  those  having  a  smaller  number  of  Inhabit- 
ants. We  are,  indeed,  told  by  counsel  that 
this  legislation  Is  needed  hi  cities  of  the  first 
class  because,  in  those  cities,  voters  are  some- 
times intimidated,  votes  are  purchased  and 
fraudulent  votes  cast,  and  that  fraudulent  re- 
turns are  made  of  the  votes  in  the  ballot  box; 
but  unfwtunately  these  evils,  as  is  well 
knpwn,  exist  also  in  cities  having  a  popula- 
tion of  less  than  100,000,  although  perhaps  not 
to  the  same  extent,  and,  if  the  consolidation  of 
municipal  and  state  elections  will  tend  to  do 
away  with  these  evils,  surely  the  conditions 
and  wants  of  these  smaller  cities  raider  the 
legislation  in  question  equally  appropriate  to 
them.  We  are  also  told  that  in  the  cities  of 
37  A.— 29 


the  first  clfiM  the  places  of  business  of  many 
of  the  voters  are  located  at  a  long  distance 
from  the  places  where  they  cast  their  votes, 
and  that,  becanse  of  the  fact  that  the  day  for 
holding  municipal  elections  Is  not  a  legal  holi- 
day, they  remain  away  from  the  polls,  with 
the  result  that  the  total  vote  oast  In  those 
cities  at  such  elections  is  much  smaller  than 
tiiat  cast  at  the  fall  elections;  and  it  is  urged 
that  for  this  reason  It  is  important  that  In 
such  cities  the  elections  should  be  consolidat- 
ed, in  order  that  the  charter  elections  should 
be  held  on  a  legal  hoUday,  and  thus  bring  out 
a  larger  vote  tihan  can  now  be  obtained.  But 
It  is  equally  true  that  In  dtles  which  are  not 
of  the  first  class  the  vote  cast  at  charter  elec- 
tions is  usually  much  smaller  than  that  cast 
at  the  state  and  county  elections,  and  for  the 
reasons  stated;  and  if  the  union  of  the  two 
elections,  and  the  holding  oC  the  Joint  election 
on  a  lec^  holiday,  will  benefit  cities  of  the 
first  class,  by  bringing  out  a  larger  vote  for 
mimlclpal  officers,  It  wlU  for  the  same  reason 
be  equally  beneficial  to  many  of  the  other 
dtles  of  this  state.  Again,  it  Is  said  that  in 
dtles  of  the  first  daas  the  expense  &f  holding 
their  municipal  elections  has  grown  to  be  so 
great  as  to  have  tiecome  an  intolerable  bur- 
den, and  we  are  told  that  for  this  reason  these 
cities  are  properly  classified  for  the  purposes 
of  this  legislation.  But  it  is  imque8t!(mable 
that  the  expense  of  holding  an  election  Is,  to 
a  large  degree,  proportionable  to  the  popula- 
tion of  the  municipality  In  which  It  is  held, 
and  that  the  larger  dtles,  by  reason  of  their 
richer  treasuries,  are  not  less  able  to  bear  the 
burden  cast  upon  them  than  their  weaker  and 
smaller  sisters.  And,  even  if  it  be  true  that 
the  election  expenses  of  a  city  of  the  first 
dass  are  proportionately  larger  than  thoee  of 
dtles  haying  fewer  inhabitants,  still  it  is  only 
a  matter  of  degree;  and,  If  it  is  to  the  In- 
terest of  these  larger  dtles  to  be  relieved 
from  the  expense  of  holding  two  elections 
In  each  year,  plearly  It  Is  to  the  Interest  of 
the  smaller  dties  also  to  be  relieved  from  this 
burden.  The  only  other  reason  suggested  by 
counsel  for  constituting  dtles  having  a  popu- 
lation of  over  100,000  into  a  class,  for  the 
purposes  of  this  legislation,  Is  based  upon  the 
statement  that  in  those  cities  property  Is  gen- 
erally rented  for  terms  which  begin  upon  the 
1st  of  May,  while  In  the  smaller  dtles  leases 
generally  run  from  April  1st  There  is  no 
evidence  before  us,  however,  of  any  such  con- 
dition of  affairs,  and  the  statement  Is  not  Jus- 
tified by  the  fact.  The  beginning  day  of  the 
term  for  which  property  Is  rented  In  our  vari- 
ous dtles  depends  much  more  upon  their  geo- 
graphical locality  than  upon  the  number  of 
their  Inhabitants.  In  those  cities  lying  In  the 
neighborhood  of  New  York,  the  commence- 
ment of  the  term  Is  generally  the  1st  day  of 
May,  while  In  the  more  southerly  and  wester- 
ly part  of  the  state  April  Ist  marks  the  be- 
ginning of  the  renting  year.  Nothing  else  is 
suggested  by  counsel  as  differentiating  cities 
having  more  than  100,000  Inhabitants  from 
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those  haTlng  a  less  number,  with  relation  to 
the  consolidation  of  municipal  with  state  elec- 
tions, except  that  In  those  cities  the  fiscal 
year  commences  in  the  month  of  December; 
and  it  is  argued  that  on  this  account  legisla- 
tion  which  changes  the  date  of  the  municipal 
elections  in  those  cities  from  the  spring  to  a 
time  shortly  prior  to  the.  commencement  of 
such  fiscal  year  is  not  special  in  its  charac- 
ter. But  this  argument  assumes  what  is  not 
true,  Tlz.  that  it  is  only  in  cities  having  more 
than  100,000  Inhabitants  that  the  fiscal  year 
begins  at  or  about  the  time  mentioned,  and 
consequently  does  not  require  consideration 
here.  There  being  nothing  in  the  grounds 
suggested  by  counsel  which  will  justify  the 
conclusion  that  the  statute  before  us  applies 
to  all  cities  which  are  distinguished  by  quali- 
ties and  attributes  which  necessitate  this  leg- 
islation, or  to  which  it  has  manifest  relation, 
and  none  being  perceived,  I  am  reluctantly 
compelled  to  declare  this  law  unconstitutional. 
I  have  not  overlooked  the  cases  referred  to 
in  the  briefs  of  counsel  with  the  respondent, 
such  as  Mortland  v.  Christian,  52  N.  J.  Law, 
Sai,  20  AO.  673;  In  re  Haynes,  54  N.  J.  Law, 
7,  22  Atl.  923;  Matheson  ▼.  Caminade,  55  N. 
.1.  Law,  4,  25  AU.  933;  and  McLaughlin  v. 
City  of  Newarlc,  67  N.  J.  Law,  298,  30  Att 
543,— and  which,  it  is  claimed,  support  the  con- 
tention that  the  act  under  consideration  is 
not  illusory  in  its  classification,  and  is  a  gen- 
eral, not  a  special,  law.  An  examination  of 
those  cases,  however,  will  show  that  the  stat- 
utes there  dealt  with  related  to  the  structural 
forms  of  government  and  administration  ot 
the  cities  of  this  state  on  the  basis  of  their 
population;  and  It  is  entirely  settled  that  for 
this  purpose  the  municipalities  of  the  state 
may  be  distributed  for  legislative  action  into 
classes  constructed  upon  this  basis,  and  that 
in  making  such  distribution  it  is  the  fnnc- 
tlm  of  the  legislature  to  determine  where  the 
line  of  demarkatlon  between  the  larger  and 
smaller  aggregations  of  people  shall  be  placed. 
The  distinction  between  such  cases  and  the 
present  one  Is  plain.  Tbe  relator  Is  entitled  to 
a  peremptory  mandamus. 


MINOIN  T.  ALVA   GLASS   MANUrO  00. 

et  al. 

(Court  of  Chancery  of  New  Jersey.    May  15, 

1887.) 

ISSOIyVEKT  COKPOBATIOS— PrEFBBESCB  TO  WoRK- 

MBs — When  Attaches— Apprbsticbs. 

1.  The  right  to  a  preference  in  payment  ot 
their  wages  given  to  workmen  of  an  insolvent 
corporation  is  wholly  statutory,  and  does  not  vest 
until  the  happening  of  the  statutory  require- 
ments. 

2.  It  is  created  onlv  when  insolvency  proceed- 
ings are  begun,  and  then  arises  in  favor  of  those 
persons,  and  for  such  amounts,  and  under  such 
conditions  as  the  legislation  on  the  subject,  then 
in  force,  may  prescribe. 

8.  Apprentice  workmen,  who  have  allowed  their 
wages  to  accumulate  upon  an  agreement  that 
they  should  be  paid  at  tbe  end  of  their  appren- 
ticeship, have  no  more  extensive  rigltt  to  a  pref- 


erence than  have  any  other  unpaid  workmen  in 
the  regular  employ  of  the  insolvent  corporation. 
(Syllabus  by  the  Court.) 

BUI  by  Wbitall  B.  Mlngin  against  tbe  Alva 
Glass  Manufacturing  Company  and  others. 
Petition  for  distribution  of  assets.  Distribu- 
tion ordered. 

The  bill  of  complaint  was  filed  on  the  27tb 
day  of  November,  1895,  and  has  resulted  in  a 
decree  that  tbe  defendant  corporation  Is  in- 
solvent A  receiver  has  been  appointed.  He 
has  realized  upon  all  the  assets  of  the  cor- 
poration, and  reports  that  he  now  has  on  hand 
the  sum  of  $4,423.09  from  proceeds  of  sale.s, 
etc.  Claims  have  been  filed  with  the  receiver 
as  follows: 

By  workmen  for  wages 910,148  89 

By  apprentices  for  wages  held  back  358  20 

By  0.  W.  Shoemaker  for  salary 2.068  39 

By  R.  Elmer  Shoemaker  for  salary.  2.234  (fc 
By  Cumberland  Mfg.  Co.,  for  serv- 
ices of  C.  W.  Shoemaker  and  B. 

Elmer  Shoemaker 628  76 

By  other  creditors 17,326  83 

Total  of  all  claims  filed  with  re- 
ceiver    932.764  15 

The  receiver  is  now  ready  to  state  his  final 
account,  and  to  distribute  to  those  clalmaut^ 
who*are  entitled  to  it  tbe  surplus  which  may 
be  found  to  be  in  his  hands.  The  balance 
wliich  will  remain  for  distribution  Is  already 
Indicated  to  be  insufficient  to  meet  the  claims 
of  those  who  assert  preferences  under  the  stat- 
nte  for  wages  as  employes  in  the  service  of 
the  corporation,  if  these  claims  are  admitted 
as  entitled  to  payment  to  the  full  amount 
named  therein  as  preferences.  Under  this  sit- 
uation the  counsel  representing  the  differoit 
classes  of  claims  appear  before  the  court,  and 
enter  into  a  stipulation  declaring  the  facts  in 
the  case  applicable  for  the  ascertainmeot  of  tbe 
rightfulness  of  their  several  claims;  and  to 
this  stipulation  they  append  a  schedule  shocr- 
Ing  the  names  of  the  several  worlonen  and  ai>- 
prentices,  the  amoimt  of  theh:  schedule  clai.n> 
for  wages,  when  their  work  began  and  ended. 
The  apprentices  claim  that  their  wages  were 
retained  in  trust  for  them  by  the  Insolvent 
company,  upon  an  imderstanding  that  the.v 
should  be  returned  to  them  on  the  oompletloa 
of  their  full  term  of  apprenticeship;  that  the 
Intervention  of  the  insolvency  proceedings  be- 
fore the  completion  of  their  term  of  apprentice- 
ship was  occasioned  by  no  fault  or  action  ol 
theirs;  that  this  alone  prevented  the  full  serv- 
ice of  their  term  of  apprenticeship;  and  tba: 
their  money,  retained  as  above  stated,  ougLt 
properly  to  be  payable  to  fbem  in  full  out  "i 
the  assets  in  the  bands  of  the  receiver.  They 
also  assert  a  right  to  a  preference  for  wages 
under  tbe  corporation  acts.  The  otber  work- 
men claim  that  the  amounts  respectively  doe 
them  for  wages  are  preferred  claims  under  the 
provision  of  section  63  of  the  general  corpora- 
tion act  of  1875  (Revision  1877,  p.  188),  as  en- 
larged by  the  act  of  March  31,  1887  (Laws 
1887,  p.  99),  and  that  they  hold  this  prefereno* 
as  a  vested  interest,  and  should  be  first  (laiil  in 
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fall,  or,  If  tbe  total  of  their  clalma  exceeds 
the  balance  In  hand,  that  they  alone  should 
participate  In  the  dlylslon  of  it.  They  Insist 
that  the  act  of  1892  (Laws  1892,  p.  426),  sub- 
stantially re-enacted  in  the  general  corporation 
act  of  1896  (Laws  1896,  p.  303,  S  83),  which 
limits  the  preference  of  employes  to  wages 
earned  during  the  last  two  months  preceding 
the  assumption  of  Jurisdiction  In  Insolvency, 
csinnot  be  used  to  affect  theU:  vested  right  to 
tlieir  preference,  and  they  declare  they  are 
controlled  by  the  above-cited  preceding  acts 
of  1875  and  1887,  and  have  an  unlimited  pref- 
erence for  all  wages  due  them.  On  the  part  of 
the  general  creditors  it  Is  claimed  that  no  pref- 
erence should  be  allowed  to  any  of  the  work- 
men to  whom  wages  are  due  from  the  corpora- 
tion by  reason  of  the  statutory  provisions 
above  referred  to,  or  because  of  the  retention 
of  a  portion  of  the  wages  of  the  apprentices 
mitil  the  completion  of  their  term,  but  that 
an  equal  dividend  should  be  declared  to  all 
claimants.  The  general  creditors  insist,  how- 
ever, that  If  any  preference  is  given  to  the  la- 
Iwrers,  the  act  of  AprQ  8, 1892,  has  superseded 
all  previouB  legislation  giving  wages  prefer- 
ence in  case  of  the  insolvency  of  a  coriMration, 
and  that  the  provisions  of  the  corporation  act 
of  1896  (P.  L.  1896,  p.  303)  are  identical  with 
those  of  the  act  of  1892.  All  parties  join  with 
the  receiver  in  the  application  to  the  court  for 
direction  as  to  the  mode  in  which  the  surplus 
remaining  in  the  hands  of  the  receiver  shall 
be  distributed. 

A.  H.  Swackhamer,  for  complainant  and 
workmen  claimants.  W.  T.  Hillard,  for  de- 
fendant, and  for  C.  W.  Shoemaker,  R.  Elmer 
Shoemaker,  and  Cumberland  Glass  Manufg 
Co.    J.  w.  Acton,  for  apprentice  claimants. 

GRETT,  V.  C.  (after  stating  the  facts).  As 
to  the  claims  of  the  apprentices.  The  portion 
of  their  wages  eai'ned,  but  held  back,  has  no 
greater  equity  than  the  unpaid  portion  of  any 
other  class  of  workmen's  wages.  There  Is  no 
assertion  that  the  amount  so  held  back  exists 
Id  any  specific  and  separate  form  held  in  cus- 
tody for  them.  No  trust  fimd  has  been  cre- 
ated or  held  for  these  unpaid  wages,  niey 
*^tand  merely  as  a  credit  in  favor  of  the  appren- 
tices, for  which  they  have  a  right  of  action  on 
)>mich  of  the  contract  by  the  company,  as  any 
other  workman  may  have  nnder  like  circom- 
»tance8.  I  am  referred  to  tbe  case  of  Bedford 
T.  Machine  Co.,  16  N.  J.  Eq.  121,  as  declaring 
that  the  apprentices  have  some  equity  superior 
to  that  of  other  workmen  in  the  employ  of  an 
ingolvent  company.  That  case  arose,  like  this, 
on  an  application  for  direction  to  a  receiver 
as  to  dlqx>8ition  of  funds  in  his  hands.  The 
right  of  the  workmen  to  a  lien  on  tbe  assets 
of  the  company  In  the  hands  of  the  receiver 
was  asserted  under  section  42  of  tbe  act  of 
1819,  authorizing  tbe  establishment  of  manu- 
facturing companies.  That  act  gave  a  lien 
for  their  wages,  in  case  of  insolvency  of  the 
company,  to  laborers  In  its  employ.  There 
were  wages  due  to  laborers  who  had  left  tbe 


employ  of  the  company  previous  to  the  act  of 
insolvency,  and  also  to  others  who  were  at  that 
time  still  in  its  employ.  The  question  In  dis- 
pute was  whether  both  these  classes  of  la- 
borers were  entitled,  nnder  the. statute,  to  a 
preference;  and  only  those  laborers  were  held 
to  have  a  preference  who  were  actually  in  the  ' 
employ  of  the  company  at  the  time  of  the  sus- 
pension of  Its  business  operations,  which  was, 
under  the  statute,  the  act  of  Insolvency.  There 
were  also  apprentices  in  the  employ  of  the  com- 
pany, and  these  were  held  to  be  entitled  to 
their  wages  without  regard  to  the  time  they 
rt-ere  last  actually  laboring  for  the  company, 
because  there  was  no  evidence  that  they  had 
been  discharged  fnxn  their  indentures  prior  to 
the  act  of  insolvency;  and  the  refusal  or  to- 
ability  of  the  company  to  furnish  them  with 
employment  did  not  affect  the  continuance  of 
their  employment.  For  this  reason  they  were 
declared  to  be  within  the  class  of  laborers  who 
were  in  the  employ  of  the  company  at  the  time 
of  the  suspension  of  its  business,  whether  ac- 
tually engaged  in  the  doing  of  labor  or  not. 
The  apprentices  were  not  given  any  different 
or  more  favorable  position  than  other  laborers 
in  the  employ  of  tbe  company,  but  because  of 
the  continuity  of  their  contract  under  their 
indentures  they  were  deemed  to  be  within  the 
class  of  laborers  who  were  in  the  employ  of 
the  company  at  the  time  of  tbe  act  of  Insol- 
vency, within  tbe  meanihg  of  the  statute.  Tbe 
act  of  1887  (Laws  1887,  p.  99)  dianged  the 
law  as  defined  by  the  case  of  Bedford  v.  Ma- 
chine Co.,  and  provided  that  the  lien  upon  the 
assets  of  the  Insolvent  company  for  wages 
should  extend  to  all  the  laborers  for  services 
rendered  in  behalf  of  the  corporation  befwe 
the  date  which  tbe  court  adjudged  to  be  the 
time  when  tbe  insolvency  occurred,  "whether 
such  laborers  were  in  the  actual  employ  of  the 
corporation  at  that  time  or  not."  Whatever 
rights  tbe  apprentices  have  to  a  preference  are 
secured  to  them,  not  because  they  are  appren- 
tices, but  because  they  are  employes;  and  those 
rights  are  in  no  way  superior  to  those  of  any 
other  employes  of  tbe  Insolvent  company. 

It  being  ascertained  that  the  apprentices  and 
all  other  laborers  are  alike  in  their  rights  of 
preferential  payment,  it  remains  to  be  ascer- 
tained what  those  rights  are  under  the  facts  of 

i  this  case.  It  may  be  premised  that  the  priv- 
ilege of  preferential  payment  is  wholly  statu- 
tory, and  is  always  dealt  with  in  statutes 
which  direct  tbe  disposition  of  the  assets  of  In- 
solvent corporations.  These  acts  prescribe  the 
conditions  and  characteristics  which  will  enti- 
tle a  certain  class  of  claimants  to  preferential 
payment  over  other  creditors  whose  claims  may 
be  equally  meritorious.  The  privilege  confer- 
red is  in  derogation  of  the  general  equity  of 
all  creditors  to  share  equally  in  the  dlstribu- 

■  tlon  of  the  assets  of  an  insolvent  debtor.  The 
latwrers  who  in  this  case  claim  a  preference  be- 
gan working  for  the  Insolvent  company  in  the 
year  1890,  and  while  section  63  of  tbe  corpo- 
ration act  of  April  7,  1875  (Revision  1877,  p. 
188,  {  63),  as  modified  by  the  act  of  March  31, 
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1S87  (Laws  1887,  p.  9^,  wa«  In  force.  The 
{iroTlslaufi  of  these  statutes  gave  to  tbie  la- 
borers who  bad  been  In  tlie  employ  of  an  In- 
Mdvent  corporation  a  lien  upon  the  assets  of 
tbe  company  for  the  whole  of  the  amount  of 
wages  which  might  be  due  them,  respectlTely, 
Cor  all  services  rendered  before  the  date  which 
the  court  a<|fudged  to  be  the  time  when  the  in- 
solvency occurred,  llie  act  of  1882  (Laws 
18S2,  p.  426)  directed  that  the  workmen  should 
have  a  first  lien  upon  the  assets  of  the  Insol- 
vent company,  but  prescribed  that  this  lien 
should  be  limited  to  the  amount  of  wages  ow- 
ing for  services  rendered  within  two  months 
next  preceding  the  date  when  the  proceedings 
In  insolvency  were  actually  Instituted.  This 
statute  has  been,  in  all  its  material  elements, 
re-enacted  In  the  corporation  act  of  1896. 
Laws  1896,  p.  303,  §  83.  These  worlcmen.  In 
this  case,  who  earned  wages  as  above  stated, 
prior  to  1892,  insist  that  they  should  be  given 
a  iH*ef«'ential  payment  under  the  acts  of  1875 
and  1887  for  the  full  amount  of  those  wages, 
and  that  tlie  limitation  of  their  preference  un- 
der the  act  of  1892  to  wages  earned  two  months 
next  before  the  assimiption  of  Jurisdiction  in 
insolvency  ought  not  to  be  applied  to  them,  be- 
cause they  say  they  took  their  employment  be- 
fore the  passage  of  that  act,  at  a  time  when 
the  acts  of  1875  and  1887  were  In  operation, 
and  they  Insist  that  they  acquired  a  vested 
right  to  tills  preference,  which  cannot  be  taken 
from  them  by  subsequent  legislation.  This  ar- 
gument is  tmsed  upon  the  assumption  that  the 
preference  given  by  the  statute  of  1875  became 
a  part  of  tills  workman's  contract  as  soon  as 
lie  accepted  employment,  and  that  during  Its 
continuance  he  lias  always  been  entitled  to  tlie 
same  preference,  which  could  not  be  taken 
away  by  subsequent  legislation. 

An  examination  of  the  several  statutes  will 
show  that  the  employe's  lien  has  its  origin  in 
the  taking  of  jurisdiction  by  a  court  to  ad- 
minister the  assets  of  the  insolvent  company. 
The  lien  which  tlie  laborer  has  upon  the  as- 
sets of  the  employing  company  does  not  at- 
tach coincldently  with,  nor  as  attendant  upon, 
the  making  of  the  contract  of  employment,  but 
«nly  when  aU  the  prescribed  statutory  condi- 
tions which  create  that  lieu  have  come  into 
being.  Uy  section  63  of  the  act  of  1875  it  was 
only  In  case  of  the  Insolvency  of  the  corpora- 
tion that  the  workmen  were  given  a  lien  on 
the  assets  of  the  corporation.  The  time  when 
the  lien  attached  was  detined  In  the  Bedford 
T.  Maciiine  Co.  case,  nbl  supra,  to  have  been 
the  period  when  the  Insolvency  occurred.  The 
act  of  1887  enlarged  the  class  of  workmen 
who  might  have  th<>  lien,  and  extended  its 
benefits  to  include  all  claims  for  services  ren- 
dered before  the  date  which  the  court  ad- 
Judged  to  be  the  time  when  insolvency  oc- 
<cnrred.  The  workmen  had  no  lien,  under 
those  acts,  against  the  assets  of  a  solvent  cor- 
poration engaged  in  the  conduct  of  its  ordi- 
nary business.  They  acquired  none  by  their 
contract.  It  came  as  n  pure  gift,  and  only 
«rhen  insolvency  occurred.    There  is  nothing 


submitted  to  me  which  in  any  wajr  Indicates 
tiiat  this  company  had  become  iosoivent  or 
su^iended  its  ordiuary  business,  wLeieby  tht; 
worlcmen  acquired  a  lien  on  its  assets,  before 
the  act  of  April  8,  1882  (Laws  1892,  p.  i2At, 
was  passed,  which  limited  the  workmen's 
lien  to  the  amount  of  wages  for  services  ren- 
dered within  two  months  next  before  the  in- 
solvraicy  proceedings  were  begun.  The  bill 
in  this  case  was  filed  on  the  25th  day  of  No- 
vember, 1895.  The  earliest  act  of  iuBOlvency 
set  out  in  the  bill  was  the  permanent  closing 
of  tbe  works,  which  is  stated  to  have  been 
"about  two  years  ago";  that  Is,  about  Novem- 
ber 25,  1893,— more  than  18  months  after  the 
act  of  1892  had,  on  its  passage,  gone  into  ef- 
fect. As  the  workmen  Iiad  acquired  no  lieu 
under  the  acts  of  1875  and  1887,  they  bad 
no  vested  interest  which  the  act  of  1892  either 
could  or  did  impair.  The  mere  chance  that 
they  might  continue  to  work  for  the  corpora- 
tion until  at  some  indefinite  time  In  the  future, 
when  It  might  become  Insolvent,  and  might  be 
Indebted  to  them,  and  they  might,  if  insolven- 
cy proceedings  were  taken  against  it,  claim  a 
lien  on  Its  assets,  is  quite  too  remote  a  possi- 
bility to  be  recognized  as  a  vested  right  pro- 
tected against  legislative  action  by  tbe  modi- 
fication of  the  statute  giving  them  a  prefer- 
ence. There  Is  no  basis  for  the  application  of 
the  principle  that  vested  rights  cannot  be  im- 
paired by  subsequent  legislation,  because 
there  were  no  rights  vested  at  the  time  when 
the  subsequent  legislation  was  enacted.  Tlie 
insolvency  proceedings  in  this  case  are  con- 
trolled by  the  legislation  in  force  at  the  time 
they  were  begun.  This  was  tbe  act  of  1S92, 
re-enacted  In  its  substance  In  1896.  Laws 
ISOC.  p.  277.  It  Is  under  this  legis',atlon  that 
tbe  receiver  holds  these  assets,  and  it  is  undtr 
it  that  the  lien  of  tbe  workmen  became  fixed 
on  the  assets  of  the  insolvent  company.  Their 
right  to  a  preference  was,  therefore,  ^ven 
them  by  the  same  act  which  must  guide  anJ 
control  the  distribution,  and  no  question  arises 
as  to  the  taking  away  of  vested  rights  by  sub- 
sequent legislation.  Under  tills  act  of  ISi.i'J 
the  workman  acquires  no  lien  on  the  assets  of 
an  insolvent  company  until  the  court  baa  as- 
sumed Jurisdiction  to  administer  those  assets. 
And,  even  if  the  company  be  insolvent,  and 
the  court  has  assumed  control  of  its  assets, 
the  workman  under  that  act  has  no  lien  up  in 
them,  unless  it  has  become  Indebted  to  liioi 
for  wages  earned  during  tbe  two  months  next 
pi-eceding  the  beginning  of  the  insolvency  pro- 
ceedings. His  preferential  privilege  is  there- 
fore created  by  the  statute  which  authorises 
the  Insolvent  suit,  and  is  wholly  deiiendeut 
upon  the  institution  of  the  insolvency  proceed- 
ings. He  can  reach  the  assets  only  throusii 
tlie  receiver  who  is  appointed  by  the  court  to 
administer  them.  Hinkle  t.  Trust  Co.,  47  N. 
J.  Eq.  334,  21  AA.  861.  The  statutory  provi- 
sion for  laborer's  preference  in  the  act  of 
1892  differs  so  radically  from  the  previous  le;:- 
islation  on  the  same  subject  as  to  the  extent 
of  the  lien  and  the  conditions  under  which  tbr 
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preference  will  be  glren  that  It  must  be  cod- 
strued  to  stand  as  a  substitute  for  tlie  earlier 
statutes  on  the  subject.  It  is  true  tiiat  there 
are  no  words  In  the  statute  of  1892  in  terms 
repealing  the  previous  acts  of  1875  and  1887, 
but  no  repealer  Is  naeded  where  the  preceding 
statute,  treating  of  subjects  in  pari  materia, 
cannot  stand  and  be  enforced  with  the  suc- 
ceeding statute  on  the  same  subject.  The 
act  of  1882  is  cleaiiy  repugnant  to  the  for- 
mer one  In  its  limitation  of  the  time  within 
which  the  wages  must  have  been  eanied  for 
wbich  a  preference  is  given,  and,  lieing  the 
later  statute,  the  act  of  1892  must  stand  as  a 
repealer  by  construction  of  the  previous  acts 
of  1S75  and  1887  as  to  the  extent  of  the  pref- 
erence. This  question  was  raised  on  some- 
what different  lines  in  Mersereau  v.  Merser- 
eau  Co.,  51  N.  3.  Bq.  382,  20  Atl.  682,  and 
the  act  of  1892  was  in  that  case  held  to  have 
mperseded  section  63  of  the  act  of  1875,  and 
that  no  words  of  repealer  were  necessary 
where  the  repugnancy  between  the  several  stat- 
utes was  so  manifest. 

1  will  advise  an  order  instructing  the  receiv- 
er to  distribute  the  balance  of  the  assets 
ehown  by  his  account  in  satisfaction  of  a 
prior  and  first  lien  for  all  wages  of  workmen 
due  for  labor  done  within  two  months  next 
preceding  the  date  when  this  Insolvency  suit 
was  begun,  if  there  are  any  claims  for  wages 
earned  during  that  period.  The  residue  of  the 
balance  of  assets  must  be  divided  pro  rata 
among  the  general  creditors.  If  wages  were 
not  earned  during  the  period  named,  they  are 
not  entitled  to  a  preference,  and  come  in  with 
the  claims  of  the  general  creditors. 


O'KEEFE  V.  MOORE. 

(Supreme  Ck>iirt  of  New  Jersey.    May  19,  1897.) 

SrEciAi,  Sessioys — JuHisDrcrios— Waitbr  of  Ik- 

DicTMBNT — Trial  by  Codkt. 

L  Under  existing  laws  in  this  state,  a  conrt 
of  special  sessions  is  not  a  sitting  of  the  court 
of  general  quarter  sessions  of  the  peace,  but  is  a 
"Wial  tribunal,  dependent  for  its  jurisdiction 
np<m  statatory  pr  .-requisites. 

2.  If,  on  waiver  of  indictment  and  of  trial  by 
jury,  the  accused  consents  only  to  a  trial  before 
three  judges,  he  cannot  be  tried  by  one  judge. 

tSj'llubus  by  the  Court.) 

Action  by  Robert  O'Keefe,  who  sues  by  Julia 
O'Keefe,  his  next  friend,  for  a  writ  of  habeas 
corpus  to  Samuel  S.  Moore,  head  keeper  of 
the  New  Jersey  State  Prison.  Petitioner  dis- 
charged. 

Arsrued  February  term,  1897,  before  DIXON, 
LUDLOW,  and  COLLrlNS,  JJ. 

•Tohn  A.  Montgomery,  for  petitioner.  John 
P.  Stockton,  Atty.  Gen.,  for  defendant 

COLIilNS,  J.  The  petitioner,  being  detain- 
ed in  the  state  luison,  sued  out  a  writ  of 
habeas  corpns.  The  commitment  returned  be- 
ing palpably  defective,  the  state  brought  up, 
b}'  certiorari,  the  original  proceedings,  and  the 
justice  who  allowed  the  writs  referred  the 


mattn  to  this  court  The  return  to  the  cel^ 
tiorari  discloses  what  purports  to  be  a  convic- 
tion and  sentence  of  the  petitioner  in  a  court 
of  special  sessions,  following  a  waiver  of  in- 
dictment and  of  trial  by  Jury.  Under  a  ooor 
stitutlon  like  that  of  this  state,  the  Isetter  opin- 
ion is  that  such  a  waiver,  to  be  effectual,  must 
be  authorized  by  statute  (Edwards  v.  State, 
45  N.  J.  Law,  419);  and  the  reason  would 
seem  to  be  that  in  criminal  cases  the  state 
as  well  as  the  accused  should  consent  tO'Sudk 
a  change  in  constitutiodal  methods.  A  variety 
of  special  acts  applicable  to  particular  counties 
have  givfsa  the  necessary  authority,  and  hm* 
established  procedure  in  case  of  such  walvett. 
and  certain  general  acts  on  the  subject  aar» 
now  extant.  None  of  these  acts  provide  for 
a  trial  by  a  court  of  general  Jurisdiction.  Eacfk 
of  them  provides  for  a  special  tribunal,  wlx^ec 
Jurisdiction  depends  upon  statutory  prerequi- 
sites. A  court  of  special  sessions  is  not  a  mere 
sitting  of  a  court  of  general  quarter  seesion^ 
of  the  peace,  although  composed  of  the  same- 
individuals  who  ex  officio  constitute  that  court- 
Each  case  is  tried  by  a  court  created  pro  hae 
vice,  with  a  record  and  clerk  of  its  own. 
Among  the  prerequisites  to  Jurisdiction  are  the 
essential  ones  that  the  accused  shall,  in  writ- 
ing, waive  indictment  and  trial  by  jury,  and 
request  an  humediate  trial,  and  that  the  pre- 

I  siding  Judge  of  the  court  of  common  pleas  oC 
the  proper  county  shall  "call"  a  court  of  spe- 
cial sessions  for  such  trial.  Under  the  special 
acts  above  referred  to,  such  court  consisted  of 
the  presiding  Judge  and  at  least  two  other- 
Judges  of  the  court  of  common  pleas;  under 
the  general  acts  passed  before  1896,  it  might 
consist  of  the  presiding  Judge  and  one  other 
Judge  of  that  court.  By  a  statute  approved 
March  26,  1896  (P.  L.  p.  149),  it  was  enacted 
that  after  March  31,  1896,  there  should  be  no 

IPiore  than  one  judge  of  the  court  of  common 
pleas  in  each  county,  exclusive  of  the  justice^ 
of  the  supreme  court  authorized  to  hold  the- 
circuit  court  therein,  and  that  either  said  Judge- 
or  justice,  or  both,  might  hold  the  court  of 
common  pleas,  orphans'  court,  and  court  oC 
general  quarter  sessions  of  the  peace  and  spe- 
cial sessions  In  the  cotinty,  and  that  such  Judge- 
should  have  and  might  exercise  all  the  Juris- 
diction and  powers  theretofore  vested  in  or- 
exercised  by  any  Judge  or  the  Judges  of  the- 
court  of  common  pleas.  Such  being  the  state 
of  the  law,  the  petitioner,  on  Jtine  25,  1886; 
signed  a  writing  reciting  a  special  act  that 
authorized  a  trial  by  at  least  three  judges,  andi 
requesting  a  trial  "in  the  manner  and  fonni 
provided  for  by  said  act"  Thereupon  the 
Judge  of  the  court  of  common  pleas  of  the- 
county  signed  an  order  calling  a  court  of  spe- 
cial sessions,  to  be  composed  of  himself  "anit 
at  least  one  other  Judge  of  said  court  of  eora- 
mon  pleas."  Such  a  court  could  lawfully  be- 
convened  under  proper  conditions,  the  Justice 
of  the  supreme  court  authorized  to  hold  the 
chrcult  coiu^  of  the  county  sitiing  as  the  othei 
Judge,  within  the  terms  of  the  call;  but  In 
fact  the  Judge  alone  tried,  convicted,  and  sen- 
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tenced  the  accused.  He  was  plainly  wUhout 
jurisdiction  to  do  so.  After  the  Issue  of  the 
writ  of  halseas  corpus,  an  order  was  signed  by 
the  Judge  reciting  that  the  words  "or  at  least 
one  other  Judge  of  said  court  of  common  pleas" 
were,  by  reason  of  the  inadvertent  use  of  an 
obsolete  printed  blank,  erroneously  contained  In 
the  order  convening  the  court  of  special  ses- 
sions, and  amending  such  order  by  strllcing  out 
those  words.  This  attempted  amendment  w.is 
nugatory,  for  no  court  of  special  sessions  had 
ever  come  into  existence  up  to  that  time.  The 
most  that  can  be  argued  is  that  the  prisoner 
may  now  be  arraigned  and  tried  before  a  court 
of  special  sessions  composed  of  one  Judge. 
But  even  this  cannot  be.  He  never  consented 
to  any  such  trial,  nor.  Indeed,  to  a  trial  befoi'e 
two  Judges.  His  request  was  for  a  trial  be- 
fore three  Judores,  and  to  nothing  else  can  he 
be  subjected.  This  being  Impossible,  the 
whole  proceeding  falls.  Vice  Chancellor  Pit- 
ney 60  decided  on  habeas  corpus  in  a  similar 
case  (Kampf  v.  State  [N.  J.  Ch.]  30  AO.  318), 
and  there  seems  to  be  no  escape  from  such  a 
conclusion  now.  The  petitioner  must  be  dis- 
charged from  custody. 


GOAT  &  SHHBP  SKIN  IMPORT  CO.,  Lim- 
ited. V.  PA8CHALL. 
(Supreme  Court  of  New  Jersey.    May  22,  1897.) 
Right  of  Plaintipp  to  CIosts. 
The  practice  act  (2  Gen.  St.  p.  2586.  pi.  319) 
denies  costs  to  a  plaintiff  who  does  not  recover 
above  $200,  exclusive  of  coats,  except  where  title 
to  land  comes  in  question,  or  "where  the  parties 
to  a  suit,  in  which  the  amount  recovered,  exclu- 
live  of  costs,  exceeds  $100,  do  not  reside  in  the 
same  county."     Held,  that  the  language  quoted 
is  not  limited  to  cases  where  both  parties  reside 
in  this  state,  and  will  apply  to  a  recovery  by  a  for- 
eign corporation. 
(Syllabus  by  the  Court.) 

Action  by  the  (Joat  &  Sheep  Skin  Import 
Company,  Limited,  against  Fannie  M.  Pascb- 
all.  Judgment  for  plaintiff.  Motion  to  set 
aside  so  much  of  the  Judgment  on  a  verdict  for 
$132.08  as  awards  costs. 

Argued  February  term,  ISiW,  before  DIXON, 
LUDLOW,  and  COLLINS,  JJ. 

C.  y.  D.  Jollne,  for  the  motion.  Thomas  B. 
French,  opposed. 

a)I.I.lXS,  J,  Tlio  prnrtiee  act  (2  Gen. 
St  p.  258G,  pi.  319)  dalles  costs  to  a  plaintiff 
where  he  does  not  recover  above  ?200,  exclu- 
sive of  costs,  except  where  title  to  land  comes 
In  question,  or  "where  the  parties  to  a  suit,  in 
which  the  amount  recovered,  exclusive  of 
costs,  exceeds  one  hundred  dollars,  do  not  re- 
side in  the  same  county."  In  this  case  the 
plaintiff  is  a  corporation  of  another  state,  and 
It  is  argued  that  the  exception  quoted  should 
be  construed  to  apply  only  where  the  parties 
reside  In  different  counties  in  this  state.  The 
language  of  the  statute  Is  too  plain  to  admit  of 
construction.  The  parties  to  the  suit  certain- 
ly do  not  reside  in  the  same  county.    Costs 


woe  properly  awarded  under  the  general  law. 
2  Gen.  St  p.  2577,  pi.  265.  The  motion  is  de- 
nied, with  costs. 


TERHUNB  et  aL  v.  SIBBALD. 

(Court  of  Chancery  of  New  Jers^.    May  7, 

1897.) 

iNsoLVBNcr— Actios  vr  Cbeditobs— Pbaiidolest 

CosvETANCES— Jurisdiction  is  EquixT. 

1.  Creditors  who  have  proven  th«Jr  claims 
against  an  assigned  estate  may  maintain  a  bili 
to  set  aside  fraudulent  sales  made  by  the  as- 
signor, and  for  the  removal  of  the  assignee,  who 
was  a  participant  in  these  fraudulent  sales,  thougli 
their  ckims  are  not  in  judgment 

2.  Creditors  may  maintain  an  action  to  aet 
aside  fraudulent  sales  of  an  assizor,  without 
any  demand  on  the  assignee  to  brmg  such  suit, 
when  he  is  a  party  to  the  fraud. 

3.  In  a  suit  to  set  aside  a  conveyance  alleged 
to  be  fraudulent,  the  grantee  is  a  necessary  party. 

4.  Where  the  orphans'  court  could  grant  only  a 
portion  of  the  relief  prayed  for  in  a  bill  in  equity 
against  an  assignee  in  insolvency,  the  court  ot 
chancery  will  retain  the  bill  for  all  purposes. 

Bill  by  Charles  E.  Xerhune  and  others 
against  Robert  A.  Sibbald.  Demurrer  to  Wll 
as  to  complainant  Terhune  sustained. 

Clarence  Kelsey,  for  complainants.  R.  E. 
Hart,  for  defendant 

PITNEY,  V.  C.  The  bill  is  filed  by  eight 
creditors  of  William  Havens  against  Robert 
Sibbald,  to  whom  Havens  has  assigned  all  his 
property  for  the  equal  benefit  of  his  creditors. 
Ail  of  the  complainants  but  the  first  (Terhune) 
have  proven  their  claims  against  the  estate. 
Three  are  admitted  to  be  creditors  by  the 
schedule  annexed  to  the  deed  of  assignment. 
Under  the  rule  enunciated  by  the  chancellor 
in  Lee  v.  Cole,  44  N.  J.  Eq.  319,  l5  AtL  531, 
and  which  the  court  of  appeals  did  not  dlsai>- 
prove  in  reversing  the  decree  In  that  cause  on 
appeal,  and  which  was  finally  expressly  adopt- 
ed by  that  court  In  Kalmus  v.  Ballln,  52  N. 
J.  Bq.  290,  28  Atl.  791,  aU  of  the  comptein- 
ants  except  Terhune  have  a  standing  In  this 
court  for  the  purpose  of  this  bill,  although 
none  have  obtained  Judgments  on  their  dalms. 
The  scope  and  gravamen  of  the  bill  Is  that 
the  assignment  in  question  was  part  of  a 
scheme  gotten  up  between  the  debtor  and  bis 
assignee  to  so  dispose  of  his  property  as  to 
defraud  his  creditors,  resembling,  in  this  r^ 
spect  the  case  of  White  v.  Davis,  4S  N.  J. 
Eq.  22,  21  Atl.  187,  and  on  appeal,  49  N.  J. 
Eq.  567,  25  Atl.  936. 

The  bill  contains  specific  charges  of  fraud 
with  regard  to  three  pieces  of  real  estate. 
The  first  charges  a  conveyance  of  real  estate 
by  one  Reddick,  at  the  request  of  and  for  a 
consideration  paid  by  the  debtor,  to  a  Mrs. 
Groll,  the  sister  of  the  debtor.  That  convey- 
ance was  made  on  the  20th  of  April,  139C  one 
month  before  the  assignment  by  the  debtor 
to  the  defendant  Sibbald.  The  charge  Is  that 
Mrs.  Groll  holds  that  property  In  trust  for  her 
brother.  The  next  charge  la  that  on  the  llth 
of  March,  1896,  the  debtor,  Havens,  without 
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consideration,  conveyed  to  hia  siBter,  Bin. 
GroH,  two  other  lots  of  land,  and  that  on  the 
2&th  of  AprU,  1S96,  three  weeks  before  the 
assignment,  Mrs.  GroU  conveyed  the  premises 
to  Sibbald,  the  defendant,  and  that  such  con- 
veyance was  made  without  consideration,  and 
that  on  the  9th  of  May  Sibbald  entered  into 
an  agreement  to  sell  to  one  Beers  a  part  of  the 
premises  eo  conveyed  to  him,  and  tliat  on  the 
29th  of  Aqgost,  1896,  he  conveyed  tliat  part 
of  the  premises  to  Beers,  and  received  therefor 
$650  In  cash,  which  he  claims  the  right  to 
retain  as  his  own,  as  well  as  the  part  of  the 
land  stlU  retained  by  him.  The  third  charge 
Is  that,  among  the  assets  which  passed  to  the 
assignee  by  the  conveyance,  was  a  house  and 
lot.  which  was  appraised  at  $750,  and  which 
was  worth  $2,000,  and  that  Sibbald  applied 
by  petition  to  the  orplians'  court  for  an  order 
to  sell  the  same  to  one  Bernard  at  private  sale 
for  a  consideration  of  %'SJS>  in  cash  and  the 
assumption  by  Bernard  of  a  mortgage  <m  the 
property  of  $500,  and  stated  under  oath  In  his 
petition  that  the  price  offered  by  Bernard 
was  the  full  value  of  the  land  and  premises, 
and  the  best  price  that  could  be  obtained  for 
the  same,  and  that  upon  that  application  the 
orphans'  court  made  an  order  to  sell  and  con- 
vey to  Bernard  at  that  price;  and  Sibbald  did, 
<>n  the  2d  of  July,  convey  the  premises  to 
Bernard,  but  that  the  representations  as  io 
value  in  the  petition  were  false,  to  the  knowl- 
edge of  Sibbald,  and  that  the  conveyance  was 
made  for  the  purpose  of  defrauding  the  cred- 
itors of  Havens,  the  debtor;  that  Bernard  was 
»ot  a  bona  fide  purchaser,  but  knew  the  land 
was  sold  to  him  for  a  fraudulent  ptupose; 
nud  that  shortly  afterwards  Sibbald,  acting 
iis  the  agent  for  the  said  Bernard,  procured 
cue  Berry  to  purchase  the  said  property  from 
tlie  said  Bernard  by  deed  dated  August  13, 
1S96,  for  the  consideration  of  $1,000  in  cash 
over  and  above  the  mortgage,  being  an  ad- 
vance of  $750  over  the  price  paid  by  Bernard. 
No  person  is  made  defendant  besides  Sibbald, 
and  the  prayer  is  that  he  may  be  removed, 
and  a  fit  and  proper  person  appointed  In  his 
place  to  execute  the  trust,  and  that  the  land 
rouveyed  to  Mrs.  GroU  and  stlU  held  by  her, 
the  money  received  from  Beers  from  a  sale 
nf  part  of  the  premises  conveyed  to  Sibbald 
by  Mrs.  Groll,  and  the  land  so  conveyed  still 
retained  by  Sibbald,  may  be  decreed  to  be 
held  in  trust  by  Sibbald  for  use  of  the  cred- 
itors, and  that  Sibbald  may  be  decreed  and 
compelled  to  transfer  and  deliver  and  pay  to 
a  new  trustee  all  the  real  and  personal  prop- 
erty held  by  him  in  trust.  It  further  prays 
an  accoimthig  agahist  Sibbald,  and  for  other 
relief. 

The  bill  does  not  allege  that  the  complain- 
ants have  asked  Sibbald  to  sue  and  recover 
the  real  estate  standing  in  the  name  of  Mrs. 
GroU,  but  I  think  the  chrcumstances  and  other 
allegations  of  the  bill  excuse  him  for  not  so 
doing.  Taking  the  allegations  of  the  bill  to 
be  true,  as  we  must  for  present  purposes,  it 
would,  manifestly,  be  idle  to  ask  defendant  to 


bring  suit  to  reach  those  assetfl.  With  re- 
gard to  the  land  alleged  to  be  held  In  trust  by 
Mrs.  GroU,  it  is  sufficient  to  say  that  she  has 
not  been  made  a  party,  and  in  her  absence 
no  decree  could  be  made  as  to  that  land.  The 
demurrer  for  want  of  parties  Is  weU  taken 
as  to  this  part  of  the  blU.  With  regard  to  the 
land  charsied  to.  be  held  by  Sibbald  himself, 
I  tliink  the  bill  wlU  Ue;  and  as  to  that  part 
of  the  biU  the  demurrer  falls.  With  regard 
to  the  money  received  by  Sibbald  from  part 
of  the  land  sold  by  him  to  Beers:  If  that 
feature  stood  by  Itself,  the  proper  remedy 
would  be  in  the  orphans'  court.  The  same 
may  be  said  of  the  aUegatlon  as  to  the  ad- 
vance in  price  on  the  sale  from  Bernard  to 
Berry.  The  orphans'  court  would  have  juris- 
diction to  compel  the  assignee  to  account  for 
that,  and  this  court  would  not.  In  an  ordinary 
case,  assume  jurisdiction  which  could  be  as 
weU  administered  In  the  orphans'  court.  Such 
a  case  was  Hoagland  v.  See,  40  N.  J.  Eq. 
469,  3  Atl.  513. 

But  the  blU  in  hand  more  nearly  resembles 
that  In  White  v.  Davis,  above  dted,  and  the 
case  disclosed  by  the  bill  wiU  justify  the  court 
in  removing  the  assignee  and  appointing  a 
new  trustee  in  his  place.  This  aspect  of  the 
affair,  together  with  the  charge  of  fraud  as  to 
real  estate,  justifies  this  court  in  retaining  the 
blU  for  aU  purposes.  The  power  and  duty  of 
the  court  to  entertain  a  blU  of  this  khid,  In 
order  to  assist  the  present  or  future  trustee  In 
reaching  the  assets  of  the  estate,  was  fully  es- 
tabUsbed  by  the  cases,  just  cited,  of  Wlilte  v. 
Davis  and  Kalmus  v.  BalUn.  The  demurrer 
wiU  be  sustained  .as  to  the  complainant  Ter- 
hune,  and  overruled  as  to  the  other  complain- 
ants, without  costs,  and  defendant  to  have  lib- 
erty to  answer.  Liberty  is  also  given  to  the 
complainants  to  amend  their  blU  by  making 
Mrs.  GroU  and  the  judgment  debtor,  Havens, 
and  such  other  parties  as  they  may  be  advised, 
parties  defendant. 


THIEFBS  V.  MASON. 

(Court  of  Chancery  of  New  Jersey.    May  15, 

1897.) 

powbbs  of  ezecutoks — disposal  of  fsrsokaltt 

—Bill  for  Discovbut. 

1.  An  executor  derives  his  power  from  the 
wUl,  and  not  from  its  probate.  He  may  dispose 
Of  the  property  of  the  testator  before  probate. 

2.  An  executor  who  does  not  prove  the  will 
Of  his  testator,  but  disposes  of  his  personal  prop- 
erty otherwise  than  as  directed  by  the  wUl,  is 
responsible  to  the  legatees  of  the  testator  for  this 
conversion,  and  his  executor  or  administrator  is 
likewise  responsible  to  such  legatees,  but  not  to 
the  administrator  cum  testamento  annezo  of  the 
first  testator. 

3.  A  bill  filed  for  the  recovery  of  definitely  as- 
certained sums  of  money,  and  showing  no  occa- 
sion for  an  accounting,  no  breach  of  trust,  fraud, 
or  other  element  of  equity  jurisdiction,  will  be 
dismissed  on  the  ground  that  adequate  remedy 
exists  at  law,  where  the  answer  of  the  defendant 
prays,  on  this  ground,  the  same  relief  as  if  he  liad 
demurred. 

4.  And  on  such  a  prayer  in  the  answer,  if  it 
appears  by  the  proofs  that  the  sum  recoverable 
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is  leas  than  $60,  the  bill  will  be  ^imlned  at 
fioal  henxuiK- 
(Sj'Uabas  by  the  Oonrt) 

Bin  by  Bmil  R.  Thlefes,  aamlnlstrat»r  cum 
testamento  annexo  of  Gertrude  Loewendahl, 
against  Joseph  Mason,  executor  of  Israel  Loe- 
wendahl.    Dismissed. 

Joseph  Loewendahl  and  Gertrude  Loewen- 
dahl were  man  and  wife.  Gertrude  died  in 
1885,  leaving  Israel  her  surviving,  but  with- 
out any  Issue.  Her  beirs  at  law  and  next  of 
kin  were  her  brothers  and  sister,  none  of 
whom  are  parties  in  this  suit  Gertrude  left 
a  will  dated  December  19,  18S4,  whereof  she 
appointed  her  biusband  and  her  brother  Charles 
executors.  On  her  death  her  husband  took 
poRsesslon  of  whatever  property,  real  and  per- 
sonal, she  left,  and,  among  other  things,  of 
her  will  and  other  papers.  He  survived  his 
wife,  and  died  in  iS&i.  Gertrude's  personal 
property  consisted  in  great  part  of  a  share  in 
iier  parent's  estate,  v/hidh  by  her  will  she  gave 
to  her  husband  during  his  life,  and  on  his 
death  one-half  to  her  brother  Charles,  the  othr 
er  to  be  divided  among  her  other  brothers  and ' 
sister.  She  also  left  some  jewelry,  books,  a 
piano,  and  some  household  furniture.  Tbese 
also  she  gave  to  her  husband  for  life,  and  on 
his  death  to  her  brother  Charles.  Israel  Loe- 
wendahl did  not  prove  Gertrude's  will,  nor 
did  the  other  executor.  He  took  possession  of 
the  property,  and  received  several  hundred 
dollars  (reichsmark)  in  1889,  through  a  firm  of 
bankeri;,  from  the  representatives  of  the  estate 
of  Gertrude's  parents.  Israel  died  in  1895, 
testate,  the  defendant,  Joseph  Mason,  being 
the  executor  of  his  will.  After  Israel's  death, 
Gertrude's  will  was  probated  by  the  complain- 
ant, who  took  out  letters  of  administration 
with  the  will  annexed.  The  complainant  flies 
this  bill  as  administrator  with  the  will  an- 
nexed of  Gertrude  Loewendahl,  sole  complain- 
ant, agaln.st  Joseph  Mason,  executor  of  the  will 
of  Israel  Loewendahl,  sole  defendant,  setting 
out  the  will  of  Gertrude,  and  alleging  that 
Israel  had  used  and  disposed  of  part  of  Ger- 
trude's pei-sonal  property,  and  that  some  of 
it  was  sold  and  converted  by  the  defendant 
as  executor  of  Israel's  will  since  his  death. 
The  complainant  also  alleges  a  demand  made 
upon  the  drfendant  for  5500,  the  money  paid  to 
Israel  In  1889,  and  for  $150,  the  value  of  Ger- 
trude's other  personal  property.  He  states 
that  the  demand  for  payment  of  the  $500,  with 
Interest,  was  agreed  to  by  the  defendant  un- 
der authorization  by  letters  from  the  parties 
interested  in  Israel's  estate,  but  that  the  de- 
fendant now  insists  that  he  cannot  pay  with- 
out the  protection  of  a  decree.  The  complain- 
ant prays  discovery,  and  that  the  defendant 
may  be  decreed  to  pay  him  the  $500  and  In- 
terest from  the  death  of  Israel,  and  the  $190 
with  Interest  from  the  same  date.  The  de- 
fendant answers,  praying  the  same  benefit  as 
if  be  had  demurred,  because  the  complainant 
Is  entitled  to  any  relief  which  he  might  have 

^ceived  at  law.    He  admits  that  he  has  dis- 


po8«d  of  Israel's  property;  >tbat  the  proceeds 
are  In  his  hands  for  distribution.  He  also 
admits  that  demand  was  made  upon  him  for 
the  moneys  referred  to  in  the  complainant's 
bill,  and  says  he  gave  the  complainant  n  .tice 
that  bis  claim  was  disputed  and  to  sne  accord- 
ing to  the  statute.  He  admits  that  he  advised 
tlie  payment  of  the  2,000  reichsmarka  (the 
$500),  provided  that  the  payment  should  be  In 
full  discharge  of  all  matters  in  dispute  be- 
tween parties  interested  in  the  two  estates  of 
Israel  and  Gertrude,  and  that  the  parties  in- 
terested in  the  estate  consented  to  Uie  pro- 
posed settlement,  but  before  any  money  was 
paid  they  revoked  the  authority  to  settle,  and 
since  that  ttme  be  has  been  without  authority 
of  the  parties  to  make  any  payments.  He  ad- 
mits tljat  he  sold  what  personal  property  he 
found  at  the  residence  of  the  testator,  but  he 
denies  that  the  complainant  is  entitled  to  be 
paid  the  moneys  he  claims. 

Wheaton  Berault,  for  complainant  W.  W. 
Benthall,  for  defendant 

GREY,  V.  0.  (after  stating  the  Cacts).  This 
cause  came  on  for  hearing  at  the  same  time 
as  another  between  the  same  parties  regarding 
the  real  estate  of  Gertrude  Loewendahl,  and 
it  was  in  open  court  agreed  that  all  the  testi- 
mony taken  should  be  deemed  to  be  testimony 
In  either  cause  so  far  as  applicable.  Tbe  eor- 
i^spondence  sulHnitted  Indicates  that  the  de- 
fendant made  an  effort  to  obtain  tbe  consent 
of  the  beneficiaries  imder  Israel  Loewendahl's 
will  to  setHe  the  claim  of  the  complainant  for 
the  $500,  which  Israel  had  in  his  lifetime  re- 
ceived and  converted  to  his  own  use,  bnt  the 
evidence  shows  that,  before  the  attempted  set- 
tlement was  finally  agreed  upon,  the  inter- 
ested parties  differed  in  their  views,  and  the 
defendant  gave  notice  that  tbe  claim  was  dis- 
puted. The  complainant  sues  as  administra- 
tor cum  testamento  annexe  for  discovery  and 
to  recover  a  Jefinite  sum  of  money  paid  to  the 
defendant's  testator  in  his  lifetime  as  either 
executor  of  the  complainant's  testator  or  as 
life  tenant  entitled  to  the  enjoyment  of  It  un- 
der her  will;  and  also  to  recover  the  value  of 
certain  goods  of  the  complainant's  testator, 
which  it  is  shown  the  defendant's  testator  had 
received  in  his  lifetime  either  as  executor  or 
as  legatee  for  life.  The  sum  of  money  and 
the  goods  were  portions  of  the  estate  of  tbe 
complainant's  testator,  and  were  proven  to 
have  been  so  converted  by  the  defendant's 
testator  in  his  lifetime  (except  the  piano,  etc., 
hereinafter  referred  to);  that  they  no  longer 
existed  in  specie  at  the  time  of  tbe  death  of 
the  latter.  As  to  the  money  received  by  Is- 
rael in  bis  lifetime,  there  is  no  pretense  of 
proof  that  it  remained  in  specie,  nor,  indeed, 
was  the  money  received  by  Israel  ever  the 
property  of  Gertrude  In  the  form  In  which  it 
came  to  him;  for  at  her  death.  In  1883,  It  w.i$ 
a  mere  right  or  chose  in  action,  to  receive  a 
share  of  her  parent's  estate.  This  was  so  re- 
alized that  in  1889,  after  Gertrude's  death,  it 
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was  satisfied  by  tb&  remittance  of  the  ^72.29 
(o  Israel.  He  used  It  as  his  own.  In  his  life- 
time, and  at  his  death  it  was  either  consumed, 
or  so  mingled  with  his  own  estate  as  to  be 
Indistinguishable,  and  the  defendant,  Ismel's 
executor,  never  rec^ved  this  fund  In  any  Iden- 
tiflaUe  shape.  The  other  personal  property 
of  Gertrude  (except  the  iriano,  etc.,  hereinafter 
dealt  with)  was  likewise  dlsiwsed  of  by  Israel 
In  his  lifetime;  and  when  his  executor,  the  de- 
fendant, assumed  charge  of  his  property,  none 
of  her  personal  (exjcept  as  stated)  could  be  in 
any  way  .dentlfled. 

The  complainant  Is  the  administrator  cum 
testamento  annexo  of  Gertrude.  Israel,  in  his 
lifetime,  was  the  executor  of  her  will.  He  did 
not  prove  the  will,  but  he  was  none  the  less 
execute.  An  executor  may  receive  and  dis- 
pose of  the  personal  estate  of  the  testator  be- 
fore probate.  Brazier  v.  Hudson,  8  Sim.  67; 
Wankford  v.  Waalcford,  1  Salt.  301.  He  de- 
rives his  power  from  the  will,  and  not  from 
the  iH'obate.  Comber's  Case,  1  P.  Wms.  768. 
It  Is  only  in  order  to  assert  his  right  to  sue  aa 
executor  that  he  must  first  have  probated  the 
will.  Humphreys  v.  Ingledon,  Id.  7B3.  When 
Israel  converted  the  estate  of  hia  testatrix  to 
other  uses  than  those  directed  by  the  will,  he 
became  liable  to  the  legatees  for  his  wrong- 
doing, and  tbey  have  a  right  of  action  against 
his  execut<Hr  to  recover  for  the  injury.  The 
complainant  In  this  case  does  not  represent 
thei^c  legatees  of  Gertrude  in  any  way.  He  is 
administrator  cum  testamento  annexo  of  Ger- 
trude. In  this  capacity  he  has  authority  to 
take  the  goods  of  the  testatrix,  but  he  has  no 
power  to  recover  for  an  injury  done  by  his 
predeceesor,  the  executor  of  the  will,  by  dis- 
posing of  or  converting  the  estate  of  the  tes- 
tatriJL-  Brownlee  v.  Lockwood.  20  N.  J.  Eq. 
23C  For  such  a  conversion  of  the  estate  of 
the  testator  the  representative  of  the  deceased 
executor  must  account  to  the  legatees.  Car- 
riek'B  Adm'r  v.  Carrlck's  Ex'r,  23  N.  J.  Bq. 
367.  A  very  clear  exposition  of  the  principle 
on  which  this  rule  Is  based  will  be  found  in  the 
opinion  of  the  late  Justice  Bradley  In  the  case 
of  Beall  v.  New  Mexico,  16  Wall.  540. 

The  letters  on  which  the  complainant  sues 
are  appai^itly  those  of  immediate  administra- 
tion cum  testamento  annexo,  and  not  those  of 
limited  administration  de  bonis  non  adminla- 
tratlB  by  the  executor.  In  actual  fact,  as  ap- 
pears in  this  case,  there  had  been  a.  partial,  ad- 
ministratlan  by  Israel  Loewendahl,  the  preced- 
inji  executor,  though  without  proof  of  the  will, 
and  be  bad  by  bla  disposition  of  the  testatrix's 
estate  so  converted  a  great  part  of  it  that  It 
no  longer  existed  in  specie  as  it  had  been  at 
her  death.  The  form  of  the  letters  issued  by 
the  probate  court  does  not  alter  the  fact  tliat 
there  has  been  a  partial  preceding  administra- 
tion, by  reason  of  which  the  complainant  can 
only  administer  those  goods,  etc.,  of  Gertrude 
whidi  remain  not  administered,  nor  can  it  de- 
prive those  legatees  interested  in  Gertrude's 
estate  of  their  direct  right  of  action  against 
Israel  Loewendabl's  executor  because  of  the 


wrong  he  did  them  by  his  disposition  of  Ger- 
trude's estate;  for  It  is  obvious  that  the  lega- 
tees and  the  new  administrator  cannot  botb 
have  a  right  of  action  for  the  conversion  by 
the  executor.  On  the  same  form  of  adminis- 
tration with  the  will  annexed  the  plaintiff  sued 
in  Wankford  v.  Wankford,  ubi  supra,  seeking 
to  enforce  a  claim  against  the  heirs  of  a  de- 
ceased executor;  but  the  king's  bench  sustain- 
ed the  defendant,  holding  that  the  executor 
who  had  partially  disposed  of  the  testator's 
goods,  though  without  probate  of  the  will,  was 
in  fact  and  in  law  executor  of  the  will,  and 
entitled  to  all  the  rights  of  an  executor.  Nec- 
essarily, such  an  executor  became  charged 
with  all  the  respwislblllties  of  the  place,  one 
of  yrhlcb  was  the  liability  to  the  legatees  of  his 
testator  for  his  disposition  of  the  estate.  The 
representatives  of  the  deceased  executor  are- 
BtiU  liable  to  those  legatees  for  this  default, 
and  his  successor  In  the  administration  of  the 
estate  has  no  right  to  call  on  those  representa- 
tives to  account  to  him  for  the  goods  convert- 
ed, or,  technically  stating  it,  administered. 
Beall  V.  New  Mexico,  ubl  supra. 

This  leaves  the  claim  for  the  piano,  books, 
and  music  the  only  further  question  in  this 
case.  These  articles  appear  to  have  been  a  part 
of  the  personal  estate  of  Gertrude  Loewen- 
dahl which  came  to  the  hands  of  the  defendant 
in  specie,  as  they  existed  at  the  time  of  Gfer- 
trnde's  death.  The  defendant  sold  them,  the 
piano  for  $15.70,  and  the  boolra  and  music  and 
a  bookcase  for  $2.50,  making  a  total  of  $18.20. 
There  is  no  other  proof  of  the  value  of  any  of 
those  articles  than  the  price  at  which  they 
were  sold  when  disposed  of  by  the  defendant, 
nor  is  there  any  indication  that  these  prices 
were  not  their  full  value.  The  defendant  has 
in  his  answer  objected  that  the  remedy  of  the 
complainant.  If  he  had  any,  is  In  a  court  of 
law,  and  he  now  insists  that  this  court  should 
not  retain  this  bill  to  enforce  a  payment  of  so 
trivial  a  sum  as  $18.20.  Lord  Bacon's  ordi- 
nance, declaring  that  all  suits  under  the  value 
of  £10  are  regularly  to  be  dismissed,  has  been 
determined  to  be  forceful  in  this  state  in  sev- 
eral cases.  Swedesborough  Church  v.  Shivers, 
16  N.  J.  Eq.  458;  Allen  v.  Demarest,  41  N.  .T. 
Eq.  164,  2  Atl.  655.  The  claim  of  the  com- 
plainant is  merely  for  the  payment  of  money. 
There  is  no  allegation  of  fraud  or  other  ele- 
ment of  equity  Jurisdiction  which  should  in- 
duce the  court  to  retain  the  further  consid- 
eration of  this  case.  The  rule  is  based  upon 
grounds  of  public  policy,  and  is  intended  to 
discourage  litigations  in  this  court  which  In- 
volve only  unimportant  and  frivolous  contro- 
versies. Story,  Eq.  PI.  {  500.  It  was  enfor- 
ced at  final  hearing  when  It  appeared  that  the 
balance  due  to  the  plalntltT  did  not  amount  to 
£10,  and  the  bill  was  dismissed,  even  where 
there  was  no  demurrer.  Brace  v.  Taylor,  2 
Atk.  253.  The  bill  filed  is  apparently  one  for 
discovery  and  relief.  The  complainant,  though 
asking  for  discovery,  prays  an  answer  without 
oath.  An  answer  thus  filed  without  oath  may, 
as  to  its  admissions,  be  evidence  ag;ainst  the- 
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defendant  who  answers.  Hyer  t.  Little,  20 
X.  J.  Eq.  443.  But,  when  a  complahiant  In- 
vites an  answer  without  oath,  he  deprives  It 
of  any  evidential  quality  for  the  defendant, 
under  the  operation  of  our  statute.  1  Gen. 
St.  p.  376,  §  23;  Sweet  v.  Parker,  22  N.  J.  Kq. 
435.  So  far  as  his  bill  Invokes  the  aid  of  this 
court  to  obtain  a  discovery,  this  voluntary  re- 
fusal by  the  complainant  to  credit  the  Invited 
disclosures  of  the  defendant  would  seem  to  be 
an  abandonment  of  tills  element  of  jurisdic- 
tion. The  other  relief  he  asks  Is  a  decree  for 
the  payment  of  the  sum  of  money,  part  of  Ger- 
trude's estate,  disposed  of  by  Israel  in  his  life- 
time, as  al>0Te  described,  and  also  the  value 
of  other  personal  property,  part  of  which  Is- 
rael disposed  of  in  his  lifetime,  and  the  resi- 
due ot  wliich  the  defendant  converted  into 
money.  As  to  the  property  converted  by  Is- 
rael, it  Is  to  be  taken  to  have  been  adminis- 
tered by  liim  as  above  shown,  and  the  right  of 
action  Is  not  In  the  complainant.  Irrespective 
of  the  view  above  taken  of  bis  claims,  there  is 
no  ground  stated  on  which  the  jurisdiction  (rf 
this  court  Is  necessary  to  give  the  complainant 
full  relief.  The  substantial  right  which  the 
complainant  asserts  is  the  obligation  of  the 
defendant  to  pay  him  a  definitely  known  sum 
of  money,  and  also  for  the  value  of  certain 
known  and  named  goods.  No  accounting  is 
prayed,  nor  does  any  seem  to  be  required,  aa 
the  sums  claimed  are  already  ascertained.  Tiie 
conrts  of  law,  in  a  case  of  Oils  character,  have 
Jurisdiction  to  give  him  full  and  adequate  re- 
lief. The  defendant  in  his  answer  alleged  that 
the  matters  complained  of  are  cognizable  at 
law,  and  that  the  complainant  is  not  in  respect 
to  them  entltied  to  any  relief  in  this  court,  and 
prayed  the  same  advantage  as  if  he  had  de- 
murred to  the  bill.  Daniell,  Ch.  PI.  &  Prac.  p. 
714,  note;  Id.  p.  715.  At  the  hearing  he  in- 
sisted that,  as  the  only  matters  on  which  the 
complainant  based  his  suit  were  merely  claims 
for  ascertained  sums  alleged  to  l>e  due  to  the 
complainant,  without  the  setting  up  of  any 
fraud  and  breach  of  trust  or  need  of  an  ac- 
count or  other  ground  of  equity  jurisdiction, 
he  had  a  full,  adequate,  and  complete  remedy 
by  suit  at  law.  I  think  this  contention  Is 
Justified.  The  complainant,  upon  the  view 
alMve  expressed,  has  shown  no  ground  which 
puts  him  in  a  position  to  invoke  the  jurisdic- 
tion of  this  court  I  will  advise  that  the  bill 
should  be  dismissed. 


WARWICK  V.  STOCKTON. 

(Court  of  Chancery  of  New  Jersey.    May  18, 

1887.) 

Patents— CoMTBACTS  —  Uosstructios—  Accoumt- 
iNO— BuBnES  OP  Pkoop. 

1.  A  contract  "to  divide  aii  jjrofits  derived  from 
the  bicycle  business  equalijr"  includes  the  profits 
from  any  brandi  of  the  bicycle  boainess  which 
the  parties  afterwards  take  up. 

2.  A  defendant  cannot  avoid  liability  on  a 
contract  to  pay  royalties  for  certain  bicycle  pat- 
ents on  the  ground  of  their  invalidity,  where  the 
couKideration  tlierefor  lias  not  wholly  failed,  and 


he  derives  profits  therefrom  and  has  not  repu- 
diated his  license. 

8.  Defendant  is  liable  to  an  accounting  on  con- 
tracts for  the  use  of  certain  patents,  notwtthstanii' 
ing  complainant  has  agreed  to  assign  such  st- 
ents to  a  third  person,  where  complainant  claims 
a  release  from  such  person,  who  has  never  made 
any  claim  against  defendant. 

4.  A  defendant  is  liable  to  an  accounting  for 
the  use  of  patents,  though  complainant  refused 
to  complete  the  formal  record  title  of  the  patents 
for  a  long  period  of  time,  where  he  did  do  bo  tie- 
fore  snit  brought 

6.  The  burden  is  on  defendant  to  eatabUsb. 
if  he  so  claims,  an  agreement  qoahfying  written 
artides  under  which  complainant  seeln  an  ac- 
counting. 

Bill  by  George  T.  Warwick  against  Charles  I 
S.  Stockton  for  an  accounting.  An  account  I 
directed. 

George  T.  McEwan,  for  complainant  Ad-  j 
rlan  Rlker,  for  defendant 

BMBRY,  y.  C.  This  biU  is  filed  to  obtain  I 
an  accounting  under  a  written  agreement  be- 
tween complainant  and  defendant  the  com- 
plainant claiming  that  the  relation  between 
himself  and  defendant  created  by  the  agree- 
ment, either  alone  or  in  ccmnection  with  the 
subsequent  conduct  of  business  during  the 
term  specified  in  the  agreement  created  a 
partnership.  The  bill  asks,  also,  a  receiver 
for  the  partnership,  based  on  complainant's 
exclusion  from  the  partnership  business,  and 
a  charge  of  mismanagement.  No  particulars 
of  mismanagement  are,  however,  alleged  in 
the  bill.  The  general  questions  in  the  cast- 
are,  first  whether  the  relation  of  partners  ex- 
ists l)etween  the  parties,  or  whether  the  com- 
plainant's rights  are  simply  to  a  share  of  the 
profits  by  way  of  royalty  or  compensation; 
and,  if  no  partnership  exists,  then,  secondly, 
whether  the  complainant  has  any  right  to  an 
accounting  at  all  under  the  agreement  in 
view  of  the  defenses  set  up.  I  will  state 
briefly  the  conclusions  I  have  reached,  leaving 
a  fuller  statement  and  opinion  to  be  filed 
hereafter  if  desired.    These  conclusions  are: 

First  The  agreement  between  the  parties, 
as  shown  by  the  writings  executed  and  de- 
livered by  them,  was  not  an  agreement  of 
partnership,  but  was  an  agreement  for  a  share 
of  the  profits  by  way  of  royalty  to  complain- 
ant and  an  additional  agreement  for  com- 
pensation to  complainant  for  personal  serv- 
ices. In  reference  to  the  construction  of  the 
agreement  in  this  respect,  I  follow  the  opin- 
ion of  Vice  Chancellor  Pitney  on  the  appli- 
cation for  receiver  in  this  case  (Warwick  v. 
Stockton  [Jan.,  1897]  36  AtL  488),  and  In  this 
opinion  I  concur. 

Second.  These  contracts  In  writing,  creat- 
ing this  relationship  between  the  parties,  were 
not  ambiguous  or  uncertain  in  their  language, 
and  the  suhsequent  conduct  of  the  parties 
in  carrying  on  their  business,  during  the  timp 
provided  for  by  the  vrrltten  agreements,  is 
not  to  be  resorted  to  simply  for  the  purpose 
of  construing  the  agreements  in  this  respect. 
Nor  is  the  evidence  relating  to  such  conduct 
of  the  parties  sufficient  in  my  judgment  to 
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show  any  chaiige  of  tlic  relations  fixed  by 
the  agreement  to  the  relation  of  partnership, 
uor  any  Intention  on  the  part  of  the  defend- 
ant to  change  the  relationship  created  by 
the  agreements  Into  one  of  partnership.  The 
relation  of  partners  must  be  the  result  of  the 
intention  of  both  parties  to  create  the  rela- 
tion, and  the  subsequent  conduct  of  the  par- 
ties, in  carrying  on  the  business,  which  is 
here  relied  on  by  complainant  to  create  a  part- 
n«¥hip,  if  it  is  not  created  by  the  agreement, 
U.  In  my  Judgment,  fairly  referable  to,  other 
rauses  or  reasons  than  the  existence  of  a  pai-t- 
nersbip.  and  is  insufficient,  either  alone  or  in 
connection  with  the  agreement,  to  establish  a 
relation  of  partnership. 

Third.  The  complainant's  rights,  therefore, 
are  not  the  rights  of  a  partner  in  the  business, 
but  are  limited  to  an  accounting  and  the  em- 
ployment specified  under  the  contract.  Com- 
plainant is  entitled  to  such  accounting,  un- 
less deprived  of  It  by  the  defenses  set  up, 
and  which  are  hereafter  considered. 

Fourth.  Under  the  agreement  and  Its  snp- 
plenoent  the  right  to  an  accounting  will  ex- 
tend, not  only  to  the  profits  in  the  manufac- 
ture and  sale  of  the  parts  of  bicycles  covered 
by  the  patents  owned  or  controlled  by  the 
complainant  at  the  time  of  the  original  agree- 
ment, but  to  all  profits  derived  from  the  bicy- 
cle business  as  carried  on  by  the  parties.  The 
original  agreement  seems  to  restrict  the  manu- 
facture to  bicycle  parts  covered  by  the  pat- 
ents, but  the  modification,  made  by  the  writ- 
ing of  the  same  date,  by  which  it  was  agn'eed 
"that  we  are  to  divide  all  profits  derived 
from  the  bicycle  business  equally,"  etc.,  In- 
cludes, in  my  judgment,  the  profits  from  any 
branch  of  the  bicycle  business  which  the  par- 
ties afterwards  took  np.  The  subsequent  con- 
duct of  the  parties  In  carrying  on  the  man- 
ufacture, and  the  manner  of  keeping  and 
stating  the  accounts  l>etween  them,  show  that 
this  was  their  construction  of  the  extent  of 
defendant's  Interest  in  the  profits;  and.  If  the 
language  "bicycle  business"  is  amblg:uous  or 
indefinite,  the  subsequent  conduct  of  the  par- 
ties Is  admissible  to  determine  Its  construc- 
tion. 

The  defendant  denies  any  right  whatever  to 
an  accounting,  repudiating  any  liability  to  ac- 
count under  the  agreement.  He  has  not,  as 
yet,  either  by  answer  or  otherwise,  rescinded 
or  claimed  to  rescind  the  agreement,  or  aban- 
doned In  complainant's  favor  any  right  to 
manufacture  any  of  the  articles  supposed  to 
have  been  covered  by  the  patents,  or  articles 
covered  by  patents  since  procured  by  com- 
plainant. The  latter  manufacture  constitutes 
a  considerable  part  of  the  business  transacted 
since  January,  180C,  and  these  articles  were 
manufactured  and  sold  in  large  quantities  up- 
on the  supposition,  as  between  both  parties, 
that  the  agreement  was  In  force.  The  de- 
fenses set  up  to  resist  any  accounting  what- 
ever are,  substantially:  First,  failure  of  con- 
sideration for  the  agreement  of  defendant  to 
account,  upon  the  ground  that  the  patents 


claimed  to  be  owned  or  controlled  by  com- 
plainant, for  the  articles  manufactured,  or 
some  of  them,  were  invalid:  second,  that  the 
equitable  title  to  these  patents  is  in  the  War- 
wick Cycle  Company,  under  a  contract  made 
by  complainant  to  assign  to  them;  third,  that 
complainant's  refusal  to  complete  defendant's^ 
record  title  to  the  patents,  on  his  demand  made 
before  suit,  Justifies  defendant  in  refusing  to 
account.  In  reference  to  these  defenses,  my 
conclusions  are: 

Fifth.  As  to  the  invalidity  of  the  patent: 
So  far  as  relates  to  the  profits  derived  from 
the  manufacture  and  sale  of  the  articles,  whicli 
are  apparently  covered  by  the  patents,  the  de- 
fendant, as  licensee,  having  acted  under  the 
license  and  received  profits  from  it,  is  es- 
topped, as  against  the  licensor,  to  deny  the 
validity  of  the  patent  Bigelow,  Estop.  (5th 
Ed.)  p.  553,  and  cases  cited;  7  Am.  &  Eng. 
Enc.  Law,  p.  25;  13  Am.  &  Eng.  Enc.  Law,  p. 
670;  Kinsman  v.  Parkhurst,  18  How.  289. 
The  law  to  this  extent  is  not  disputed  by  de- 
fendant, as  I  understand,  and  this  will  cover 
the  pedals  manufactured  under  the  Broadbent 
patent.  The  same  principle,  In  my  Judgment, 
extends  to  the  manufacture  and  sale  of  the 
hubs,  which  were  manufactured  and  sold  by 
the  parties  as  covered  by  patents,  and  .m) 
claimed,  by  stamping  and  otherwise.  The 
manufacture  of  these  hubs  has  not  been,  so 
far  as  appears  by  the  evidence,  molested  or  in- 
terfered with  on  the  claim  by  any  person  that 
It  was  an  Infringement  or  not  covered  by  com- 
plainant's pedal  patent.  Defendant's  expert, 
in  this  case,  states  that  ptima  facie,  and  on 
the  face  of  the  pedal  patent  and  specifications, 
the  hub  would  seem  to  be  covered,  and  so 
long  as  the  defendant  has  not  repudiated  and 
does  not  repudiate  any  right  to  manufacture 
under  the  patents  which  he  derives  or  may  d» 
rive  from  the  license,  and  does  not  leave  com- 
plainant in  a  position  where  he  can  sue  him 
as  an  Infringer  for  all  the  profits,  the  right  to 
profits  under  the  agreement  should  not  be 
dependent  on  the  determination  in  this  suit 
of  the  validity  of  the  nwnufacture  of  the 
hub  under  the  pedal  patent.  As  to  the  hubs 
manufactured  and  sold  and  covered  by  pat- 
ents issued  to  complainant  since  the  date  of 
the  agreement,  and  also  the  chains  and  other 
articles,  which  were  not  covered  by  patents, 
the  right  to  an  accounting  for  these  Is  based 
upon  the  construction  of  the  modification  of 
the  original  agreement,  which,  as  above  stat- 
ed, extended  it  to  the  entire  bicycle  business. 
But  I  am  not  entirely  clear  that  this  patent 
for  hubs  granted  since  the  agreement  is  not 
Included  wlthm  the  original  agreement  as  a 
patent  owned  or  controlled  by  complainant 
"during  the  continuance  of  the  agreement." 
So  long,  however,  as  the  defendant  In  fact  has, 
and  is  allowed  by  complainant  to  have,  the 
exclusive  license  under  this  patent,  and  does 
In  fact  manufacture  under  It,  It  will  not.  In 
my  opinion,  be  necessary  to  pass  upon  this 
question  in  order  to  decide  the  question  of  a 
liability  to  a  present  accounting  for  the  profits 
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hitherto  made.  So  far  as  relates  to  manu- 
factures which  are  not  covered  by  the  patents 
referred  to  In  the  agreement,  the  question  of 
invalidity  of  the  patents  does  not  apply,  nor 
can  the  InTalidity  of  the  patents  be  set  up  by 
the  licensee,  except  It  amounts  to  aju  entire  fail- 
ure of  consideration,  and  the  licensee  repudi- 
ates the  license,  leaving  the  licensor  to  his  full 
remedies  against  him  as  an  infringer.  This  I 
understand  to  be  the  effect  of  the  cases  re- 
lied on  by  defendant's  counsel.  In  the  ab- 
sence of  any  such  entire  failure  of  considera- 
tion or  repudiation  of  his  rights  as  licensee, 
under  any  of  the  patents,  and  inasmuch  as 
defendant  has  derived  and  conthiues  to  derive 
proflts  from  the  license,  I  hold  that  he  is  lia- 
ble to  accoimt  for  these,  as  well  as  the  other 
articles  manufactured  in  the  bicycle  business 
under  the  agreement  as  modified. 

Sixth.  As  to  the  contract  or  alleged  contract 
by  complainant  with  the  Warwick  Cycle  Com- 
pany: Inasmuch  as  this  company  has  nevdr 
to  this  date  insisted  upon  or  set  up  any  such 
claim  against  the  defendant,  or  shown  any  in- 
tention to  do  so,  and  complainant  claims  a  re- 
lease from  all  obligations  in  this  respect,  if 
any  contract  ever  was  made.  It  is  manifest,  I 
think,  that  the  defendant's  equities,  by  reason 
of  the  continued  existence  of  any  such  con- 
tract, would  reach  only  to  protection  or  in- 
demnity against  such  claim.  If  actually  made 
In  good  faith  by  the  Wai-wlck  Company  be- 
fore decree  for  payment  of  any  balance  due 
on  the  accounting,  and  cannot  at  all  be  ex- 
tended to  allowing  him  to  withhold  the  ac- 
coimtlng  under  the  articles. 

Seventh.  As  to  the  rights  of  the  defendant 
to  resist  any  accounting,  because  complainant 
failed  to  produce  the  formal  record  title,  my 
opinion  Is  that  the  completion  of  the  formal 
record  title  before  suit  satisfied  the  defendant's 
rights  In  this  respect,  so  far  as  any  question 
of  liability  to  account  was  concerned,  and 
that  the  refusal  or  neglect  in  the  past,  If  it 
had  any  effect  whatever  on  defendant's  rights, 
is  not  to  be  pimished  by  the  penalty  of  de- 
priving complainant  of  all  his  rights  to  an  ac- 
counting. Inasmuch  as  the  manufacture  and 
sale  has  been  actually  proceeding  for  two  years 
and  over,  the  right  to  an  accounting  for  the 
profits  actually  made  to  this  time  cannot  lie 
denied,  because  they  were  made  pending  the 
completion  of  the  formal  record  titie  to  the 
papers. 

Eighth.  As  to  the  principles  upon  which  the 
accounting  should  proceed,  the  principal  dis- 
putes are  two:  First,  whether  the  account- 
ing is  to  be  restricted  to  the  articles  covered 
by  patents  owned  or  controlled  by  complainant 
at  the  date  of  making  the  contract,  or  should 
extend  to  all  the  articles  made  in  carrying 
on  the  bicycle  business.  On  this  point  my 
view  is,  as  above  stated,  that  the  account  ex- 
tends to  all  articles  manufactured  In  the  busi- 
ness. The  other  question  is  as  to  the  right 
of  the  defendant  to  an  allowance  of  6  per 
cent  interest  on  all  capital  Invested  beyond 
(23,000.     The  original  agreement  fixes  no  lim- 


it as  to  the  capital  to  be  ijrovided,  neither  did 
it  make  any  provision  for  interest  thereon, 
except  that,  "as  part  of  the  reasonable  cost 
of  manufacture,  a  reasonable  rental  for  the 
factory  room  and  power  should  be  allowed  to 
Stockton."  The  supplemental  agreement  of 
the  same  date  provided  that  all  commissions 
and  running  exi>enses  should  be  deducted.  It 
was  represented  to  Dr.  Stockton,  and  sup- 
posed by  him  at  the  time  of  embarlting  in  the 
enterprise,  that  the  sum  of  $10,000  would  be 
Bufllclent  to  equip  the  necessary  plant  for  the 
manufacture  of  hubs  and  pedals,  and  that  the 
plant  would  be  self-snstaining  in  a  few  months; 
but  a  much  larger  amotmt  was  in  fact  ex- 
I>ended,  and  before  August  10,  1S93,  the 
amount  expended  liad  exceeded  $25,000  for 
a  plant  to  manufacture  hubs,  pedals,  and  also 
chains,  and  the  business  had  not  yet  begun  to 
make  profitable  returns.  The  original  agree- 
ment had  been  for  two  years  from  October 
10,  IKM,  but  on  August  10,  1895,  the  agree- 
ment was  extended  to  five  years  from  Octo- 
ber 10,  1894,  and  in  reference  to  charges  to 
be  allowed  to  Dr.  Stockton  It  was  expressly 
agreed  "that  ten  (10)  per  cent,  shall  tw  char- 
ged off  on  the  cost  of  the  machinery  and  tools 
and  placed  to  the  expense  account"  As  the 
articles  provided  for  a  yearly  statement  at  the 
profits,  tills  10  per  cent,  woidd  be  deducted 
yearly,  and  the  tools  (or  some  of  them)  were 
also  supplied  at  the  expense  of  the  firm.  The 
allowance  now  claimed  by  defendant  for  6  per 
cent.  Interest  on  capital  advanced  beyond  the 
$25,000  is  in  addition  to  the  rental  and  the 
10  per  cent  on  machinery  and  tools.  These 
provisions  for  rental  and  10  per  cent,  are  the 
only  written  contracts  between  the  parties  re- 
lating to  the  allowance,  and,  unless  there  was 
a  subsequent  agreement  the  written  contract 
covering  the  subject-matter  of  allowances  for 
payments  on  account  of  capital  must  be  the 
basis  of  the  accoimting.  Defendant  asserts 
and  complainant  denies  that  there  was  such 
subsequent  agreement  No  settlement  has 
ever  been  actually  had  between  the  parties  in 
which  any  such  allowance  has  been  made,  and 
the  burden,  therefore,  Is  on  the  defendant  to 
establish  satisfactorily  an  agreement  wlilcb 
qualifies  the  written  articles.  This,  In  my 
judgment,  he  has  failed  to  do. 

During  the  spring  of  1896,  Dr.  EUlott,  the 
son-in-law  of  the  defendant  endeavored  In 
behalf  of  the  latter  to  adjust  the  differences 
between  these  iiarties,  which  had  become  so 
serious  that  there  was  no  personal  interconrs« 
between  them.  One  point  of  difference  wai^ 
the  payment  of  this  Interest  on  capital  over 
$25,000,  and,  as  a  result  of  these  efforts  of 
Dr.  Elliott  complainant  wrote  a  letter  to  de- 
fendant on  June  19,  1896,  stating  the  conces- 
sions be  was  willing  to  make,  one  of  tbem 
being  the  payment  of  this  interest;  bat  tbt 
concessions  included  other  charges  affecting 
defendant  such  as  making  the  factory  rental 
$2,500,  which  had  been  $3,000,  and  striking 
off,  from  January  1,  1896,  the  10  per  cent 
wear  and  tear  of  the  tools.    He  proposed,  also, 
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the  joint  pushing  of  the  bushaeBB.  Gomplain- 
■ant  requested  a  reply  to  this  letter,  U  the  con- 
ceeaions,  takm  all  together,  were  agreeable. 
No  reply  was  erver  received,  and  complaln- 
int  says  he  never  had  any  conversation  with 
defendant  In  which  the  offer  was  accepted. 
Defendant  says  that  on  the  Saturday  follow- 
ing the  reception  of  the  letter  the  complainant 
came  to  the  factory,  and  they  talked  over  the 
reception  of  the  letter|  and  he  (defendant)  ac- 
cepted It.  But  the  subsequent  conduct  of  de- 
fendant shows  that  the  concessions  on  his 
part  stipulated  for  In  the  letter,  sxich  as  the 
omission  from  January  1,  1896,  of  the  charge 
of  10  per  cent  on  tools,  and  the  reduction  of 
the  factory  rent  from  $3,000  to  $2,500,  were 
not  carried  out  on  the  books,  according  to  de- 
fendant's statement.  An  inventory  to  be  tak- 
-en  July  1st  was  requested  In  the  letter,  and 
this  was  taken;  but  the  defendant  also  says 
that  this  would  have  been  taken  anyhow,  at 
that  time,  so  that  this  cannot  be  of  any  spe- 
cial Importance  as  Indicating  an  acceptance 
of  the  terms  of  the  letter.  These  facts  weak- 
-en  the  force  of  defendant's  evidence  that  the 
letter  was  accepted  by  him  as  a  settlement  on 
the  baste  proposed  therein.  The  burden  of 
showing  that  the  written  articles  have  been 
changed  in  this  respect  rests  upon  the  defend- 
ant, and  he  has  failed.  In  my  judgment,  to 
establish  that  there  was  any  change.  I  must 
hold,  therefore,  that  the  agreement  to  allow 
this  interest,  either  on  the  terms  mentioned  In 
the  letter  of  June  10,  1896,  or  otherwise,  has 
not  been  made  out,  and  that  the  account  must 
he  taken  upon  the  basis  of  allowance  made 
by  the  written  agreements.  If  any  further 
directions  are  required  for  the  accounting,  they 
may  be  applied  for  on  settlement  of  decree. 


GRAY  V.  REYNOLDS. 

{Cwat  of  Errors  and  Appeals  of  New  Jersey. 

May  19,  1897.) 

-CkbDIT     iKStntANCE  —  XSSOLVENCT    OF    INSURER  — 

SoBSEQuiNT  Losses. 
A  policy  holder  in  a  company  insming 
traders  against  losses  occurring  through  the  in- 
solrency  of  their  customers  cannot  recover  for 
losses  austnined  after  the  company's  insolvency, 
whether  on  sales  made  by  iiim  before  or  after 
that  date,  but  is  only  entitled  to  a  return  of  Ihe 
nneamed  prem-um;  there  being  no  resen-ed  value 
to  the  poucy,  nor  any  method  of  reinsiiring. 

Dixon,  J.,  dissents  as  to  sales  made  before 
Uie  company's  insolvency. 

Appeal  from  court  of  chancery;  Reed,  Vice 
Chancellor. 

Clahn  by  L.  M.  Reynolds,  trading  under  the 
Ann  name  of  L.  M.  Reynolds  &  Co.,  against 
George  R.  Gray,  receiver  of  the  United  States 
Credit-System  Company.  The  receiver  disal- 
lowed a  part  of  the  claim,  and  from  an  order 
of  the  chancery  court  setting  aside  such  adju- 
dication tn  part  said  receiver  appeals.  Re- 
versed. 

Howard  W.  Hayes,  tor  appellant.  Edward 
A.  Day,  for  respondents. 


DBPUE,  J.  The  respondents  are  merchants 
carrying  on  business  In  Virginia.  The  United 
States  Credit-System  Company  is  a  corpora- 
tion of  this  state,  incorporated  in  1888.  The 
business  for  which  this  corporation  was  creat- 
ed was  the  issalng  of  certificates  of  guaranty, 
which  may  be  called  contracts  of  insurance, 
or  indemnity  to  traders  for  losses  incurred  by 
the  failure  of  their  customers  who  are  debtors 
to  the  traders  and  become  Insolvent.  A  policy 
Issued  by  this  company  runs  for  one  year,  and 
covers  losses  on  goods  sold  during  that  year 
by  the  insolvency  of  their  customers  during 
that  year;  In  other  words,  the  goods  must  be 
sold,  and  the  Insolvency  of  the  customer  must 
also  occur,  during  the  period  of  time  covered 
by  the  policy.  Losses  incurred  after  the  cer- 
tificate expires,  on  sales  made  during  its  term, 
are  provided  for  by  other  parts  of  the  con- 
tract, not  mato'ial  to  this  case.  The  vice 
chancellor  very  properly  describes  the  kind  of 
insurance  undertaken  by  this  company  as  sul 
generis.  Indeed,  so  peculiar  is  the  system  of 
insurance  engaged  in  by  this  company  that  its 
contracts  of  Insurance  appear  to  be  protected, 
as  Its  exclusive  property,  by  a  copyright.  In 
this  adventure  there  Is  no  reserve  fund  to 
meet  the  obligations  it  incmrs,  no  surrender 
value,  and  no  opportunity  for  reinsurance  in 
other  companies.  The  complainants  took  out 
a  policy.  No.  L169,  dated  and  Issued  May  24, 
18iH.  This  policy  covered  the  period  from 
June  1,  1894,  to  May  31,  1895.  The  company 
became  insolvent  August  23,  1894.  The  order 
appointing  a  receiver  adjudges  that  upon  that 
day  tlie  company  was  insolvent.  The  day  on 
which  insolvency  occurred,  as  adjudged  by  the 
order  appointing  a  receiver,  fixes  the  time  to 
which  the  several  claims  of  creditors  must  be 
referred  for  adjustment.  Mayer  v.  Attorney 
General,  32  N.  J.  Kq.  815.  The  complainants 
presented  to  the  receiver  a  claim  for  $517.60, 
which  was  the  amount  of  loss  actually  sufTer- 
ed  on  goods  sold  during  the  continuance  of  the 
policy  up  to  the  date  of  Insolvency,  which 
was  allowed.  They  also  presented  claims  for 
losses  on  goods  sold  after  the  policy  was  is- 
sued, where  the  losses  were  Incurred  after  the 
Insolvency  of  the  company,  to  the  amount  of 
over  $2,000.  The  latter  the  receiver  disallow- 
ed. On  appeal  to  the  court  of  chancery,  the 
vice  chancellor  set  aside  the  adjudication  of 
the  receiver  in  the  latter  respect  The  vice 
chancellor  very  properly  held  that  under  the 
scheme  of  insurance  there  was  no  reserve 
value  to  the  policies,  and  that  it  did  not  ap- 
pear that  it  was  possible  to  reinsure  in  any 
solvent  company,  so  as  to  put  the  Insured  on 
the  same  footing  he  occupied  at  the  time  of 
the  Insolvency  of  the  company.  The  vice 
chancellor  also  held  that  where  no  provable 
loss  bad  occurred,  either  at  the  time  of  the 
insolvency,  or  at  the  time  of  exhibiting  final 
proof  of  loss,  the  only  method  of  fixing  the 
loss  occasioned  by  the  breach  of  the  contract 
was  to  assume  that  the  premium  paid  was  a 
fair  price  for  the  risk,  and  the  risk  was  equal- 
ly distributed  throughout  the  period  covered 
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by  the  certificate,  and  that  a  relmte  of  that 
portion  of  the  premium  which  represented  the 
unexpired  term  of  the  policy  would  t)e  a  prac- 
tical method  of  determining  the  amount  of 
damage  to  the  insured.  But  the  vice  cbancel- 
lor  also  held  that  where  the  loss  has  actually 
occurred  after  the  date  of  the  Insolvency,  but 
before  the  exhibition  of  the  final  proof  of  loss, 
the  occurrence  of  such  an  event  was  compe- 
tent evidence  In  respect  to  the  value  of  the 
policy  at  the  date  of  the  insolvency,  and  that 
the  method  of  ascertaining  such  value  was 
the  amount  of  such  losses,  with  a  rebate  of 
Interest  from  the  time  they  were  payable  back 
to  the  date  of  the  Insolvency,  and  that,  as  to 
the  losses  that  happened  between  the  time 
the  claim  was  presented  to  the  receiver  and 
the  expiration  of  the  policy,  the  Insured  should 
have  a  right  to  prove  them  on  the  hearing  of 
his  appeal  as  showing  the  amount  of  his  loss, 
and  that  there  was  no  distinction  between 
losses  happening  on  merchandise  shipped  aft- 
er the  Insolvency  of  the  company  and  on  that 
slUpped  before.  These  conclusions  of  the  vice 
chancellor,  if  sustained,  must  rest  upon  the 
assumption  that  the  policy  holders  were  enti- 
tled to  treat  the  insiurance  company  as  a  going 
concern  until  all  its  policies  expired.  In  this 
view,  with  respect  to  companies  of  this  charac- 
ter, we  cannot  concur.  The  order  in  the  In- 
Kolvency  proceedings  put  an  end  to  the  busi- 
ness of  the  company,  and  terminated  its  con- 
tracts, leaving  the  holders  of  policies  to  be  in- 
demnified as  Indemnity  might  be  awarded. 
Any  other  view  would  compel  the  creditors  of 
the  company  to  continue  the  Insurance  busi- 
ness with  the  property  and  funds  of  the  com- 
pany which  the  Insolvency  proceedings  con- 
template shall  be  divided  among  the  creditors 
as  of  the  time  when  the  insolvency  occurred. 
And  there  being  no  reserve  value  to  the  poli- 
cies, and  no  method  of  obtaining  reinsurance, 
the  only  practical  mode  of  determining  the 
compensation  to  be  made  to  the  Insured,  where 
no  provable  loss  had  occurred  at  the  time  of 
the  insolvency,  would  l>e  by  a  rebate  of  that 
portion  of  the  premium  which  represented  the 
unexpired  term  of  the  policy.  This  view  of 
the  nature  and  effect  of  policies,  where  the 
insolvency  of  the  company  has  occurred,  was 
adopted  by  the  supreme  court  of  Minnesota  In 
the  case  of  Smith  v.  Insurance  C!o.  (April  term, 
1886)  68  N.  W.  28.  The  order  appealed  from 
shoi^d  be  reversed,  and  an  order  entered  in 
conformity  with  these  views. 

DIXON,  J.  I  vote  to  reverse  this  decree 
only  so  far  as  It  allows  losses  resulting  from 
sales  which  were  made  after  the  insolvency 
of  the  insurance  company.  Against  such 
losses  the  insured  should  have  guarded  him- 
self by  reinsuring,  for  the  cost  of  which  a  re- 
turn of  the  proportionate  part  of  the  premium 
will  be  compensation.  But  for  losses  resulting 
from  sales  made  before  insolvency  I  find  no 
way  to  indemnify  the  Insured,  except  by  per- 
mitting such  losses  to  be  proved,  according  to 
the  terms  of  the  policy,  against  the  assets  held 


by  the  recover.  His  right  to  such  Indemnity 
seems  Indisputable,  and  no  inequity  can  be 
done  to  other  creditors  by  postponing,  if  nec- 
essary, the  distribution  of  the  fund  until  the 
amount  of  those  losses  can  be  ascertained. 


ISHAM  V.  COOPER  et  at 

(Court  of  Chancery  of  New  Jersey.    May  19, 

1897.) 

EqUITI  PBi.OTICE— iN-JUKCTION— Res  JOOICATl. 

1.  The  defense  of  former  adjudication  may  be 
raised  by  answer  as  well  as  by  a  formal  plea. 

2.  The  defense  of  former  adjudication  should 
be  disposed  of  as  a  preliminary  question  on  the 
motion  for  preliminary  injunction,  if  the  court 
has  liefore  it  ail  the  evidence  to  be  submitted  on 
this  point,  and  there  is  no  special  reason  for  re- 
serring  the  decision  until  final  hearing. 

3.  Complainant  sought  to  enjoin  the  enforce- 
ment of  a  judgment  which  had  l>een  sustained 
in  the  supreme  court,  where  he  had  been  sued  ni>- 
on  a  written  instrument  He  was  pemiitte<l, 
without  objection,  to  introduce  evidence  tend- 
ing to  prove  the  alteration  of  the  instmment, 
and  the  insertion  by  iumself  of  his  initials,  by 
mistalie,  in  such  a  place  as  to  make  the  instru- 
ment read  dilTercntly  than  he  had  intended;  and 
the  court  instructed  the  jury  to  settle  wliether 
to  accept  the  evidence  of  the  piaintiffB  or  that  of 
defendant,    but    refused    to    malce    the    specific 

I  charge  to  the  effect  that,  if  the  initials  were  in- 
serted for  the  purpose  of  noting  an  interlineation. 
I  the  plaintifFs  could  not  recover,  and  the  supreme 
{  court  found  no  error  in  this  refusal  to  charge. 
Beld,  that  the  complainant  had  tiad  in  the  court 
at  law  the  benefit  of  his  defense  of  migtal^e,  and 
that  this  court  would  not  grant  a  retrial  on  that 
issue. 

Bill  by  Henry  H.  Isham  against  John  W. 
Cooper  and  another  for  Injunction.  On  ap- 
plication for  preliminary  Injimction.     Denied. 

Joseph  Cross  and  O.  L.  Corbin,  for  the  mo- 
tion.   R.  V.  lilndabury,  opposed. 

EMERY,  V.  C.  This  is  an  appUcation  for 
a  preliminary  injunction  to  restrain  further 
proceedings  in  an  action  at  law  in  which  de- 
fendants have  obtained  a  verdict  against  com- 
plainant, and  a  rule  to  set  aside  the  vercUet 
has  been  dlscliarged  by  the  supreme  court 
The  action  at  law  was  commenced  by  at- 
tachment proceedings  against  the  complain- 
ant, in  which  he  appeared  and  gave  bonds, 
and  a  preliminary  injunction  against  the  prose- 
cution of  this  bond  is  also  applied  for.  The 
principal  question  Involved  on  this  applica- 
tion toi  injunction  is  whether  the  groimda  now 
relied  on  by  complainant  to  enjoin  the  col- 
lection of  the  Judgment  on  the  verdict  were 
set  up  as  defenses,'  and  decided  adversely  to 
the  complainant,  in  the  action  at  law;  and. 
In  the  view  which  I  take  of  the  case,  the 
granting  or  refusal  of  the  preliminary  Injunc- 
tion depends  upon  the  decision  of  this  ques- 
tion. A  statement  of  the  proceedings  In  the 
action  at  law  Is  necessary,  In  order  to  de- 
termine whether,  after  the  verdict  of  the  Jury, 
the  complainant  still  has  a  right  to  apply  for 
equitable  relief.  The  entire  record  in  the  suit 
at  law,  including  the  evidence  taken  at  the 
trial,  is  made  part  of  the  record  on  this  ap- 
plication, by  complainant's  filing  it  witb  the 
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bill;  and  bo  far,  therefore,  as  relates  to  tbe 
decision  of  the  question  of  the  effect  of  the 
verdict  at  law,  the  entire  case  of  complainant 
and  defendants  seems  to  be  presented  as  fully 
as  it  could  be  on  final  hearing.  The  action  at 
law  was  one  of  contract,  and  was  founded  up- 
on a  letter  dated  February  8,  1S94,  written 
by  the  complainant,  Henry  H.  Isham,  to  the 
defendants.  Fowler  and  Cooper,  signed  by  the 
complainant,  proposing  the  terms  upon  which 
complainant  would  assume  the  manag^ent 
of  the  affairs  of  a  corporation  (the  Fowler 
Company)  of  which  Fowler  and  Cooper  were 
officers,  and  which  then  needed  financial  and 
other  assistance.  By  a  letter  of  the  same  date 
written  to  Isham,  and  signed  by  Fowler  and 
Cooper,  the  latter  accepted  the  terms;  and 
the  complainant's  letter  and  its  acceptance 
constituted,  or  were  claimed  to  constitute,  a 
contract  between  the  parties.  At  the  time 
of  the  writing  of  the  letter,  certain  notes  for 
(20,000  of  the  Fowler  Company,  indorsed  per- 
sonally by  Fowler  and  Cooper,  were  outstand- 
ing In  the  hands  of  a  bank  which  had  dis- 
coonted  them.  The- letter  or  contract,  as  sued 
on,  contained  a  clause  relating  to  these  notes, 
and  Fowler  and  Cooper  claimed  that  this 
olaose  In  the  letter  signed  by  Isham  read  as 
follows,  via.:  "That  the  Fowler  Co.  notes 
now  Indorsed  by  you  shall  be  renewed  and 
reindorsed  when  they  mature,  and  shall  be 
cared  for  by  the  company  and  H.  H.  I.  until 
the  Co.  is  able  to  care  for  them  Itself."  They 
brought  snit  on  the  letter,  as  containing  this 
clause,  and  to  recover  the  amount  they  had 
been  eventually  obliged  to  pay  on  the  Fowl- 
er Company  notes  or  their  renewals,  being 
over  $13,000.  As  appears  by  the  pleadings, 
bill  of  particulars,  and  speciflcation  of  de- 
fenses In  the  cause,  the  dispute  between  the 
[)artie8,  so  far  as  relates  to  the  form  of  the 
contract,  was  whether  this  clause  of  the  letter 
liad  been  altered  after  its  execution.  Isham, 
hi  bis  speciflcation  of  defenses,  as  to  this 
point,  claimed  that  this  clause  had  been  al- 
tered, and  was  not  his  contract,  but  was  null 
and  void.  The  clause  in  the  letter  as  deliv- 
ered, according  to  Isham's  claim,  was  as 
follows,  including  the  Interlineations  as  ac- 
tually made: 

"That  the  Fowler 
Co.  notes  now  Indorsed  by  you  to  the  extent 
of  $20,000  shall  be  renewed  and  reindorsed 
when  they  mature  and  shall  be  cared  for 

the  Company  and  by  (H.  H.  L) 

by      you  until  the  company  Is  able  to  care  for 

A 
them  itself." 

—And  the  alteration  claimed  consisted  in  the 
erasure  of  the  word  "you"  after  the  carat. 
In  this  specification  of  defenses,  it  will  be  ob- 
served that  the  initials  "H.  H.  I."  were  in- 
cluded In  a  parrathesls  placed  at  the  side  of 
the  sheet,  and  not  Immediately  following  the 
words  "and  by";  but  there  was  no  claim  in 
the  specification  of  defenses  that  the  initials 
were  intended  to  indicate  an  alteration,  or 
fbat  by  mistake  the  Initials  were  so  placed  in 


the  letter  as  to  admit  of  being  read  into  the 
text  as  part  of  the  letter  or  contract  In  the 
letter  Itself  these  initials  in  fact  immediately 
followed  the  word  "by."  On  the  trial  of  the 
cause,  it  appeared  by  the  undisputed  evidence 
on  both  sides  tttat  the  disputed  clause  of  the 
letter,  as  originally  written  by  Isham  to  Fow- 
ler and  Cooper,  read,  the  notes  "shall  be  cared 
for  by  you,"  without  any  Interlineation  or 
erasure.  It  was  also  shown  by  the  evidence 
on  both  sides  that  alterations  were  made  in  the 
letter  at  the  interview  held  immediately  after 
the  receipt  of  it  by  Fowler  and  Cooper,  at 
which  interview  leOiam,  Fowler,  Cooper,  and 
also  Judge  Ollhooly,  the  counsel  of  the  com- 
pany, and  no  others,  were  present.  The  main 
question  of  fact  at  the  trial  at  law  was  as 
to  tiie  alterations  which  were  then  made  In  the 
letter  In  the  presence  of  all  these  parties.  Mr. 
Isham  and  Judge  Ollhooly  testified  as  to  the 
conversation  previous  to  the  alterations,  and 
as  to  the  purpose  of  making  the  alterations, 
j  which  were  then  declared,  and  as  to  the  altera- 
{  tions  actually  made  after  these  conversations 
j  for  the  purpose  of  carrying  out  the  changes  In 
I  the  letter  which  were  agreed  on.  Mr.  Isham 
'  and  JudgeOllhooly  testified,  substantially,  that 
I  the  alteration  and  the  only  alteration  in  the 
letter  itself  was  the  Interlineation  of  the  words 
"the  Company  and  by"  after  the  word  "by" 
and  before  the  word  "yon,"  so  that  the  letter, 
as  altered,  read,  the  notes  shall  be  cared  for 
"by  the  Company  and  by  you"  (Fowler  and 
Cooper).  They  both  further  stated  that  this 
alteration  was  actually  made  by  Isliam  him- 
self after  the  conversation  between  the  four 
persons  in  reference  to  making  alterations  in 
the  letter,  and  that  the  alteration  thus  testified 
to  was  the  only  alteration  to  be  made  In  the 
letter  Itself.  As  to  the  initials  "H.  H.  I.," 
these  two  witnesses  stated  that  these  were 
made  after  the  alteration  of  the  lett»  had 
been  made  as  agreed  on,  and  that  the  initials 
were  added  by  Isham,  at  ttie  suggestion  of 
Judge  Gilhooly,  solely  for  the  purpose  of  not- 
ing or  identifying  the  hiteriineation.  This  sug- 
gestion, they  stated,  was  made  in  the  presence 
of  both  E\)wler  and  Cooper,  and  Isham  then, 
in  their  presence,  added  the  Initials  Immediate- 
ly following  the  words  "and  by"  in  the  inter- 
lineation previously  made,  and  delivered  the 
letter  to  Fowler  and  Cooper;  the  letter  at  the 
time  of  delivery,  according  to  their  statement, 
containing  the  word  "you"  after  the  carat,  un- 
erased. Fowler  and  Cooper,  on  the  other 
hand,  after  having  given  a  different  account  of 
the  conversation  preceding  the  actual  altera- 
tion, and  of  the  object  of  the  alteration,  said 
that  the  entire  alteration,  in  its  present  toenx, 
including  the  initials,  was  written  by  Isham  at 
once,  who  at  the  same  time  erased  the  word 
"you,"  and  that  the  letter  was  delivered  to 
th^n  In  the  form  in  which  It  now  appears. 
Cooper's  statement  in  his  direct  evidence,  as 
to  the  object  of  the  alteration,  was  that  he 
said  to  Isham,  "I  want  something  specified 
there  to  show  that  you  are  to  take  care  of 
that  paper  when  it  comes  due,"  and  that  then. 
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After  a  qneatlon  to  Judge  Gllhooly,  Isbam 
wrote  In  the  interlineation,  "to  be  cared  for 
by  -the  ootupany  and  H.  H.  I.,"  and  scratched 
Mt  the  word  "you."  On  cross-examination, 
being  asked  as  to  the  language  of  his  objec- 
tion to  the  letter,  he  stated,  "I  wanted  Mr. 
Isham  to  take  care  of  that  note,  and  wanted 
-something  put  In  that  instrument  so  that  he 
would  take  care  of  It,"  and  that  Judge  Gll- 
hooly did  not,  as  he  remembers,  say  anything 
after  the  alteration  had  been  made  by  Isham, 
■eoccept  that  it  was  all  right.  Fowler's  state- 
ment on  this  point  is  substantially  similar.  No 
objection  was  made  on  either  side  to  the  ad- 
mission of  the  evidence  relating  to  the  circum- 
stances under  which  the  Initials  were  writ- 
ten, or  to  the  object  of  writing  them.  Nor  does 
the  attention  of  the  court  or  counsel  on  either 
side  seem  to  have  been  specially  directed,  dur- 
ing the  taking  of  the  evidence,  to  any  sup- 
posed objection  that  In  a  court  of  law  tlie  ini- 
tials "H.  H.  I."  must  be  read  Into  the  con- 
tract, as  a  part  of  the  contract.  Independent 
of  tlte  Intention  of  all  the  parties  In  their  in- 
sertion, or  to  any  objection  that  for  the  cor- 
tectlou  of  a  mistake  in  so  locating  the  initials 
that  they  might  be  read  as  part  of  the  contract, 
instead  of  a  mere  notation  of  an  interlinea- 
tion, tlie  remedy  of  the  defendant  was  to  ap- 
ply to  a  court  of  equity  to  correct  the  mistake. 
On  the  contrary,  the  statements  of  the  four 
witnesses  were  received  as  to  the  entire  trans- 
action relating  to  the  alteration  of  the  con- 
tract, and  the  Intentions  with  which  all  the 
altei-atlons  were  made  and  the  Initials  were 
idaced  on  the  paper. 

In  chai^ng  the  Jury  the  learned  justice 
(whose  charge  is  set  out  In  full  on  the  recordj 
stated  that  the  disputed  question  between  the 
parties  was  what  alteration  was  made;  and 
after  giving  a  statement  from  the  plalntltTs 
evidence,  substantially  as  above,  he  gave 
Judge  (jllhooly's  statement  of  the  entire  al- 
teration, as  follows:  "Then  Isham  took  his  pen 
and  Interlined  the  words  the  Company  and 
by,'  making  it  read,  Tsy  the  Company  and  by 
you.'  Judge  Gllhooly  thffli  suggested  that 
Isham  should  put  his  initials,  'H.  U.  I.,'  to 
witness  the  alteration.  Isham  substantially 
testifies  in  the  same  way.  Fowler  and  Cooper 
as  positively  assert  that  Isham  agreed  to  be 
resiranslble  for  the  note,  and  that  Isham  then 
wrote  In  the  Interlined  words  as  they  now  ap- 
pear, and  also  erased  the  word  'you.'  The 
plaintiffs  say  Isbam  did  alter  It  as  It  now  Is. 
Isham  says  be  did  not.  The  question  Is, 
which  statement  will  you  accept,-  under  the 
evidence?"  The  Justice,  after  callhig  atten- 
tion to  the  special  facts  appearing  In  the  case 
bearing  upon  the  main  Issue,  then  said  that 
all  these  and  the  other  evidence  In  the  cause 
must  be  considered,  and  that  the  Jury  must 
settle  "whether  you  will  accept  the  evidence  on 
the  part  of  the  plaintiffs  or  that  on  the  part  of 
the  defendant."  The  complainant's  counsel 
do  not  claim  that  up  to  this  point  the  rules  of 
law,  as  laid  down  by  the  Justice  at  the  trial, 
required  tbe  Jury  to  read  the  initials  "U.  H. 


I."  Into  the  contract,  as  part  lof  It,  bat  they 
Insist  that  this  was  the  effect  of  a  subsequent 
refusal  to  make  a  special  charge  which  they 
requested  him  to  make.  The  defendant  re- 
quested the  Judge  to  charge  "that  If  the  jury 
shall  be  satisfied  from  the  evidence  diat  tbe 
Initials  'H.  H.  I.'  were  Inserted  In  tbe  letter  of 
Febi-uary  8,  1894,  for  the  purpose  of  noting 
an  interlineation,  then  the  plalntiffis  are  not 
Kititled  to  recover  In  this  action."  This 
chavge  was  refused,  not  in  absolute  terms,  but 
refused  "except  as  charged,"  and  to  this  an 
exception  was  taken.  On  the  application  for 
a  new  trial,  it  was  claimed  tn  reference  to  this 
refusal  that  It  was  an  error  of  law,  for  the 
reason  that,  whether  the  word  "you"  was 
crossed  out  by  Isham  or  not,  he  could  not  be 
held  unless  the  initials  were  written  as  part 
of  the  text  In  referraiee  to  this,  as  well  as 
the  other  legal  points  raised,  no  error  was 
found  by  the  supreme  court,  and  tbe  rule  was 
discharged.  The  complainant  claims  formal- 
ly by  his  bill  that  this  refusal  to  charge,  "la 
effect,  declared  that  that  purpose  for  which 
complainant's  initials,  H,-  H.  I.,  were  Inserted, 
could  not  be  considered  in  a  court  of  law," 
and  that  by  reason  of  this  ruling,  affirmed  on 
application  for  new  trial,  comidainanfs  de- 
fense arising  out  of  this  alleged  mistake  in 
placing  his  initials  where  they  could  be  read 
into  the  contract  was  in  fact  overmled,  as  an 
equitable  defense  not  admissible  at  law.  "nils 
orerrullng  of  an  equitable  defense  not  avail- 
able at  law  Is  the  special  equity  upon  which 
complainant  applies  to  a  court  of  eqaity.  not- 
withstanding the  verdict,  for  relief,  and  on  tbe 
general  jurisdiction  of  a  court  of  equity  to  re- 
form mistakes  In  written  instnunents.  Tbe 
affidavits  to  the  bill,  and  tbe  answer  under 
oath,  so  far  as  relates  to  the  cbmimstanees  of 
tbe  alteration,  and  to  the  statements  made  as 
to  the  object  of  the  insertion  of  the  Initials 
In  the  letter,  present  substantially  the  same 
case  on  each  aide,  as  presented  at  the  trial  at 
law,  except  possibly  in  tbe  following  particn- 
lar:  In  the  affidavits  to  tbe  present  bill  It  Is 
stated  by  Isbam  that  there  was  no  margin 
to  tbe  paper  In  which  to  place  the  Initials,  and 
that  they  were  underscored  by  him,  with  tbe 
object  of  parenthesizing  them.  In  the  evi- 
dence at  the  trial  I  have  not  found  this  state- 
ment of  the  reason  of  the  location  of  the  Ini- 
tials, or  of  the  underscoring,  given  by  either 
Mr.  Isham  or  Judge  Gllhooly.  This  Is,  hoir- 
ever,  a  matter  of  -detail,  and,  so  far  as  relates 
to  the  facts  at  issue,  the  defendants  here 
place  themselves  substantially  upon  tbe  same 
ground  taken  by  them  In  the  suit  at  law;  and 
they  set  up  specially,  by  their  answer,  that 
the  verdict  and  proceedings  at  law  are  conclu- 
sive upon  the  facts  now  In  Issue  on  this  trill 
and  pray  the  same  benefit  thereof  as  if  the 
verdict  and  Judgment  had  been  pleaded.  In 
relation  to  obtaining  tlie  benefit  of  a  former 
adjudication,  our  practice,  as  I  understand  it, 
permits  the  defense  to  be  raised  by  answer  as 
well  as  by  a  formal  plea,  following  In  this  re- 
spect the  general  rule  of  tbe  American  courts. 
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lijron  T.  Tallmadge,  14  JolhiiB.  SOI,  511;  Blsek, 
Judgm.  S  783.  And  tbe  defense  of  former  ad- 
judication being  in  its  verT-  oatore  a  prelim- 
inary question  In  tlie  cause,  'wfaich  stioald  reg- 
ularly be  disposed  of  before  proceeding  to  ex- 
amine the  evidence  anew  on  the  merits,  tbe 
proper  practice  would  seem  to  be  that  where 
this  preUmlnary  question  on  tbe  record  Is  ripe 
for  decision,  on  tbe  application  for  preliminary 
injmurdon,  and  no  special  reason  appears  for 
reserving  the  decision  of  tbe  question  until 
final  hearing,  the  question  should  be  disposed 
of  as  a  preliminary  question  on  tbe  motion 
for  preliminary  injunction.  This  was  tbe 
coarse  talten  by  Chancdlor  Williamson  in 
Brown  t.  Railroad  Co.  QaeO)  13  N.  J.  Bq.  191. 
An  Injunction  was  here  dissolved  on  motion 
npoa  the  grotmd,  among  others,  that  tbe 
4^Mimii  and  Issues  Involved  in  the  cause  had 
been  virtually  decided  in  a  prior  suit  between 
the  parties  In  another  state.  Tbe  judgment 
in  that  case  was  obtained  in  another  state, 
and  had  not  been  formally  pleaded  as  a  bar, 
bnt  It  appeared  on  the  record;  and  William- 
son, Ch.,  says  (page  196):  "O^ilB  court,  sitting 
as  a  court  of  equity,  ou^t  not  to  permit  a 
party  who  has  had  his  rights  ftdly  investi- 
gmted  and  decided  in  a  court  of  equity  In 
another  state  to  avoid  a  final  decision  in  that 
tribunal,  and  to  raise  tbe  same  questions  up- 
on the  same  facts,  and  to  tak  a  relnvesdga- 
tlon  at  the  hands  of  this  court."  He  there- 
fore considered  tbe  question  of  res  adjudlcata 
on  motion  to  dissolve  tbe  injunction,  and  dis- 
solved the  injunction  and  dismissed  the  bill 
upon  this  ground.  If  a  iireltmlnary  Injunc- 
tion in  the  present  case  would,  under  this  prac- 
tice, be  dissolved  on  motion,  and  the  bill  dis- 
missed, it  would  SB&a  to  be  clear  that  no  pre- 
liminary injunction  should  go,  but  that  the 
aj^Ucation  should  be  refused.  Bo  far  as  re- 
lates to  tbe  effect  of  tbe  verdict,  tbe  case  has 
been  folly  presented  on  both  sides;  and.  In 
view  of  tbe  fact  that  tbe  entire  proofs  whicfi 
would  be  relevant  to  this  point  on  final  hear- 
ing seem  to  be  presented  on  this  application 
as  fuUy  as  they  would  be  presented  on  final 
hearing.  It  Is  a  case  where,  in  the  Interest  of 
all  parties,  this  preUmlnary  question  should 
be  disposed  of  on  this  application.  Instead  of 
deferring  decision  upon  It  until  final  hearing, 
where  it  will  still  remain,  as  the  preliminary 
question  after  tbe  taking  of  evidence  on  the 
Issues.  This  course  wlU  also  probably  enable 
the  parties,  with  the  least  delay,  to  obtain  a 
decision  on  appeal  on  this  preUmlnary  ques- 
tion. I  wiU.  therefore  proceed  to  consider  and 
dispose  of  this  question  on  this  appUcatlon. 

Where  tbe  defense  Is  clearly  an  equitable 
one,  which  could  not  be  made  available  at  law, 
it  is  entirely  settled  that  a  court  of  equity  can 
relieve  agalost  a  verdict  obtained  purely  on 
the  legal  llabiUty.  Raihoad  Co.  v.  Titus,  27 
N.  J.  £ki.  102,  and  cases  cited  page  106,  ap- 
proved (w  this  point  on  appeal,  2S  M.  J.  £q. 
268,  270;  Holmes  v.  Steele,  Id.  173,  176; 
Smalley  v.  Une  (Runyon,  Ch.  1B77)  Id.  348, 
352.  Borcherling  y.  Suckelshaiis  (1882)  48  N. 
S7A.-30 


jr.  SSq.  342,  24  Atl.  547,  also  decides  that 
where  the  defense  offered  at  law  is  overruled 
fit  the  trial  as  being  In  fact  an  equitable  and 
not  a  legal  defense,  the  verdict  and  judgment 
Is  not  an  estcq>pel  to  a  biU,  based  on  the  eq- 
tdtable  defense,  to  be  reUeved  against  the  ver- 
dict, and  that  the  ruling  of  the  court  of  law 
at  the  trial  may  be  accepted  as  final  on  tbe 
question  of  its  admissibilUy  at  law,  without 
taking  the  review  of  a  higher  oonrt  on  excep- 
tion and  error.  The  ruling  of  the  trial  judge 
which  Is  here  reUed  on  as  having  tbe  effect  of 
overruling  the  equititble  defense  offered  by 
camplalnant  was  sustained  on  review  by  the 
higher  court,  and  must  therefore,  undoubtedly, 
be  taken  as  the  law  of  the  case.  The  crucial 
question  In  the  case,  however.  Is  whether  this 
refusal  to  charge,  so  sustained,  can,  under  the 
circumstances  of  the  trial,  shown  by  tbe  en- 
ttre  evidence  and  charge,  be  fairly  coastmod 
to  have  been  a  ruling  that  in  a  covrt  of  law 
the  Initials  must  be  read  Into  the  contract,  as 
part  of  it,  or  to  have  overruled  the  defense 
set  up,  that  the  initials  were  so  placed  by  mis- 
take. This  alleged  mistake  in  the  location  of 
the  initials  is  the  only  equitable  defense  or 
claim  on  which  an  injunction  can  now  be 
based.  For  although  a  court  of  equity  may 
have  jurisdiction  to  declare  an  instrument  for- 
ged, and  to  order  it  to  be  deUvered  up  (Peake 
V.  Highfield  [Qiffbrd,  M.  R.,  1826]  1  Rubs.  969, 
and  cases  cited),  yet  the  Issue  of  forgery  is 
generally  sent  to  a  jury  in  such  cases,  and  in 
this  case  the  verdict  of  the  jury  is  plainly  final 
In  favor  of  the  plalntifls  on  tbe  question  of 
forgery,  which  can,  as  it  seems  to  me,  no 
longer  be  controverted,  either  alone  or  in  con- 
nection with  the  question  of  the  mistake. 

Proceeding,  tben,  to  the  consideration  of  the 
question  whether  tbe  equitable  defense  of  mis- 
take in  locating  the  Initials  was  overruled  by 
the  refusal  to  charge,  it  Is  clear,  as  a  starting 
point,  that  it  was  not,  in  terms,  a  ruling  to 
the  effect  that  the  initials  must,  in  the  court 
of  law,  be  read  into  the  contract  as  part  of  it, 
and  that  the  question  of  the  intention  of  pla- 
cing them  could  not  be  admitted.  No  such 
claim  Is  made,  nor  can  It  be  claimed  that 
any  such  rule  of  evidence  was  applied  at  all 
In  this  case,  or  that  the  complainant  was  pre- 
vented in  the  trial  at  law  from  givlDg  as  fuUy 
as  he  has  here  given  on  his  affidavits  to  the 
bin  his  entire  case  as  to  the  Identity  of  the 
paper  signed,  and  as  to  his  intentions  in  pla- 
cing his  Initials  upon  tbe  paper,  as  well  as 
in  relation  to  ihe  erasure;  and.  In  refusing  to 
charge,  the  justice  did  not  refuse  absolutely, 
but  only  refused  "except  as  be  bad  charged,"^ 
thereby  against  giving  to  defendant  the  bene- 
fit of  his  evidence  on  this  point.  This  re- 
fusal, as  It  seems  to  me,  certainly  was  not 
Intended  by  the  justice  as  Instructing  them 
that  they  must  read  the  Initials  Into  the  con- 
tract notwithstanding  tbe  defendant's  evi- 
dence. I  do  not  think  it  could  have  been  so 
Interpreted  by  the  jury,  nor  does  It  seem  to 
have  been  presented  by  counsel  to  the  supreme 
court  as  having  that  effect.    The  objection  to 
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this  ruling,  aa  there  taken  by  the  briefs  of 
counsel,  which  have  also  been  submitted  to  me 
as  part  of  the  record  to  be  considered  on  this 
application,  was  that  by  the  refusal  the  Justice 
failed  to  give  to  defendant  the  benefit  of  a 
ruling  to  which  be  was  entitled,  viz.  that  he 
could  not  be  held  unless  the  initials  were  read 
into  the  contract,  whether  the  erasure  of  the 
word  "you"  was  afterwards  made  or  not,  and 
that  by  this  refusal  the  effect  of  the  erasure 
was  thereby  magnified,  and  the  Jury  misled. 
But  it  was  not  at  all  claimed  by  defendant's 
counsel  in  the  briefs  that  the  ruling  had  the 
effect  now  insisted  on,  of  requiring  the  jury, 
in  a  court  of  law,  to  read  the  initials  into  the 
contract,  without  regard  to  the  evidence  of 
their  intent  and  purpose.  In  reference  to  this 
refusal  to  charge,  no  aror  was  found  by  the 
supreme  court,  but  no  opinion  was  filed,  so 
that  there  was  no  express  adjudication  or  rul- 
ing by  tlie  supreme  court  that  the  refusal  to 
charge  had  the  effect  now  contended  for,  or 
that,  if  so  construed,  it  inroperly  declared  the 
law.  There  is  therefore,  on  the  record  of  the 
case  at  law,  nothing  to  show  that  the  rule  of 
legal  evidence  now.  claimed  to  have  been  ap- 
plied was  expressly  laid  down,  either  at  the 
trial  or  by  the  supreme  court;  and  even  on 
the  assumption  that  this  court  is  entitled  in 
this  case  to  infer  or  deduce  such  reading,  in 
the  absence  of  an  express  declaration  to  that 
effect  by  the  court  of  law,  it  is  certain,  I 
think,  that  such  deduction  or  Inference  must 
appear  to  be  fairly  warranted  on  a  considera- 
tion of  the  whole  case  on  the  point  In  ques- 
tion as  presented  at  the  trial.  Upon  such  con- 
sideration, I  do  not  think  the  ruling  in  ques- 
tion, or  its  affirmance,  can  be  considered  as 
having  the  effect  now  claimed.  Considering 
the  present  application  in  its  entire  scope  ap- 
pearing from  the  record,  the  complainant's  sit- 
uation, stated  in  its  most  favorable  aspect, 
seems  to  be  as  follows:  He  was  sued  at  law 
upon  a  written  instrument  in  relation  to  which 
he  had  two  defenses,— mistake  In  locating  Ills 
initials  in  one  portion  of  the  contract,  and  al- 
teration after  execution  of  another  portion. 
Without  applying  to  a  court  of  equity  to  take 
Jurisdiction  as  to  the  defense  of  mistake,  either 
alone,  or  as  dravring  to  it  also  the  Jurisdiction 
to  direct  a  delivery  up  of  the  altered  Instru- 
ment,  he  set  up  at  law,  on  the  record,  the  sin- 
gle defense  of  alteration.  The  case,  as  pre- 
sented by  both  sides  at  the'  trial,  was  one  in 
which  the  direct  evidence  on  the  two  points 
of  initials  and  erasure  was  necessarily  inti- 
mately connected  and  interwoven;  and  defend- 
ant's evidence  produced  at  the  trial  embraced 
all  of  his  direct  evidence  relating  to  mistake 
as  well  as  to  alteration,  which  was  received 
without  objection,  and  the  Jury  were  clearly 
directed  by  the  trial  justice  that,  if  the  evi- 
dence for  defendant  was  believed,  no  action  at 
law  was  sustainable.  The  justice  refused  to 
direct  the  Jury  that  defendant's  evidence  as  to 
mistake,  it  believed,  created  a  primary  and 
separate  caase  of  defense,  independent  of  the 
defense  of  alteration,  but  did  not  withdraw  the 


defense  of  mistake  in  oonnection  with  the  de- 
fense of  alteration,  as  one  entire  defense, 
from  the  J1U7,  and,  on  the  contrary,  again  ex- 
pressly instructed  them  to  find  in  favor  of  the 
defendant  to  the  action  if  his  statements  &s  10 
the  execution  of  the  instrument  (which  includ- 
ed both  mistake  and  alteration)  were  believed. 
The  jury  found  a  verdict  against  defendant, 
and,  on  review  of  this  verdict,  complainant 
claimed  that  the  defense  of  mistake  was  a 
separate  and  primary  defense,  to  the  full  ben- 
efit of  which  the  defendant  was  entitled, 
and  that  the  trial  judge,  by  the  refusal  to 
chai-ge,  had  deprived  him  of  the  benefit  of 
this  defense  to  this  extent  The  court  on  re- 
view found  no  error  at  law,  or  misdlrectioa,  in 
the  manner  of  submiBslon.  The  complainant 
now  applies  for  equitable  relief  agaUist  the 
verdict,  on  the  ground  that  the  defense  ot 
mistake  was  overruled  at  law.  The  relief  in 
equity  must  be  granted,  if  at  all,  by  ttie  trial 
separately  of  the  defense  of  mistake;  for,  as 
to  the  defense  of  alteration,  the  verdict  of  the 
Jury  is  clearly  final  and  conduBive.  If  this 
be  the  correct  statement  of  the  case,  then,  as 
It  seema  to  me,  it  is  dear  that  the  present 
an;>Ucatloii  to  equity  is  really  baaed,  not  on 
the  fact  that  the  defense  of  mistake  was  over- 
ruled at  law,  as  being  an  equitable  defense  on- 
ly, but  that  the  trial  court,  after  admitting  the 
defense  aa  a  defoise  at  law,  failed  to  give  it 
the  full  separate  effect  to  which  the  def endafit 
In  the  action  clahned  it  was  entitled  in  this 
particular  case  when  once  admitted  as  a  de- 
fense in  the  court  of  law.  The  court,  on  re- 
view, held  that  this  course  was  not  erroneous 
at  law,  but  did  not  declare  that  the  evidoice 
relating  to  mistake  was  not  admissible  at  law. 
and,  on  the  whole  case,  refused  to  dlstnrb  the 
verdict  To  grant  now,  in  equity,  a  retrial 
of  the  case  solely  upon  the  separate  defense  of 
mistake,  would  be,  as  It  seems  to  me,  a  re- 
view of  the  correctness  ot  the  dedsloa  of  the 
supreme  court  as  to  the  manner  In  which  the 
defense  of  mistake,  when  once  admitted  in  a 
court  at  law,  should  be  treated  in  oonnection 
with  other  defenses,  rather  than  an  instance 
of  exercising  the  undoubted  Jurisdiction  of  a 
court  of  equity  to  sustain  an  equitable  defense 
which  is  not  admissible  and  has  been  overruled 
at  law.  The  defense  of  mistake  In  this  particu- 
lar case  has  been,  by  the  conclusive  action  of 
the  court  of  law,  substantially  held  to  be  a  de- 
fense concurrent  at  law  and  in  equity,  and  it  has 
been  admitted  as  such.  The  treatment  of  this 
defense  by  the  court  of  law  after  admitting  it  as 
a  legal  defense  may  be  ground  of-  review  upon 
writ  of  error,  but  cannot  be  ground  of  retrial  i>f 
the  defense  in  equity  for  the  purpose  of  cor- 
recting this  supposed  error  of  the  court  of  law. 
I  am  of  ophilon,  therefore,  that  the  only  qne!<- 
tlon  of  fact  which  can  now  be  relied  on  as  a 
basis  of  equity  Jurisdiction  has  been  substan- 
tially tried  in  a  court  of  law,  and  the  verdict 
Is  final  upon  this  court,  so  far  as  this  qneertloo 
Is  concerned.  The  apidlcatlon  for  preliminary 
injunction  Is  theref(H%  refused,  and  the  role  to 
show  cause  ig  discharged. 
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TARLTON  T.  GILSBY  et  «]. 
(Conrt  of  Chancery  of  New  Jensey.    May  22, 

TlSTAMENTABT   F0WEK8— JOINT   EXICUTIOK. 

'Wheie  a.  will  authorizes  such  of  the  exec- 
utors "as  shall  qoalify  and  surrive"  to  sell  testa- 
tor's lands,  all  who  qualify  and  aurvlTe  most 
Join  in  a  contract  of  sale,  and  one  of  them  can- 
not delegate  to  another  the  power  to  act  for 
him,  at  least  nnless  all  have  jointly  agreed  on 
the  tenns  of  sale,  so  that  no  discretion  remains 
to  be  exercised,  and  even  then  the  contract  must 
pniptnt  to  be  that  of  all. 

BlU  by  John  J.  Tarlton  against  Mariana  Gil- 
tej  and  others  for  specific  performance  of  a 
contract  to  convey  land.    Dismissed. 

Flarel  McGee  and  W.  A.  Helsley,  for  com- 
plainant.    Charles  Ia  Corbbt,  for  defendants. 

EMERY,  v.  0.  This  Is  a  bin  for  specific  per- 
Ibrmance  filed  by  the  pnrchaser  to  compel  the 
executors  of  Andrew  Gllsey  to  carry  out  a  writ- 
ten contract  for  sale  of  lands  belonging  to  dece- 
dent's estate.  The  ezecotors  by  the  will  had 
power  to  sen  the  lands,  which  power  was  confer- 
red expressly  upon  "such  of  them  as  shall  quali- 
fy and  surviTe";  but  only  two  of  the  four  ex- 
ecutors who  proved  the  will  signed  the  contract 
of  sale,  lliese  two  executors  who  had  not  signed 
the  contract  refused  to  join  In  a  deed,  and  the 
comidainant  refused  to  accept  a  deed  ezecnted 
only  by  the  two  who  signed  the  contract. 
The  written  contract  of  sale,  dated  May  20, 
1896,  Is  between  "tbe  executors  of  the  estate 
of  Andrew  Gllsey,  parties  of  the  first  part, 
and  John  J.  Tarlton,  party  of  the  second 
part,"  and  is  signed  "Andrew  Francis  Oflsey, 
Exc,"  "Frederick  O.  Gllsey,  Bxc,"  "John  J. 
Tarlton."  It  porporta  to  be  under  the  hands 
and  seals  of  the  i)artles,  one  seal  being  attach- 
ed for  aU  parties,  (opposite  to  the  signatures. 
It  does  not  appear  on  the  face  of  the  contract 
itsdf  that  there  were  any  other  executors  of 
the  estate,  and  from  the  nndisputed  evidence 
Id  the  cause  It  appears  that  It  was  not  the  In- 
tention of  the  parties  that  the  other  two  e:^ec- 
Qtors  should  execute  the  contract  of  sale.  Du- 
plicate contracts  in  tbe  above  form  were  ex- 
changed at  the  time  of  the  signing  of  the 
agreements  by  these  three  persons,  and  the 
payment  of  $600,  portion  of  tbe  $6,000  pur- 
chase money,  was  then  made.  As  to  com- 
pelling all  of  the  executors  to  Join  In  the  con- 
veyance, the  bill  Is  based  on  the  allegations 
that  the  two  executors.  In  signing  the  con- 
tract and  receiving  the  money,  acted  not  only 
for  tbemselves,  but  as  the  teiHresentatlveB  of 
all  the  executors,  and  with  their  consent  and 
under  their  instructions.  By  the  terms  of 
the  contract  $500  was  to  be  paid  on  the  sign- 
ing of  the  agreement,  which  was  paid,  $2,500 
additional  was  to  be  paid,  on  passing  the  title, 
on  or  before  July  1,  1886,  and  $3,000  to  be 
secored  by  bond  and  mortgage.  Tbe  com- 
plainant duly  tendered  tbe  $2,500,  and  tbe 
bond  and  mortgage  for  $3,000;  but  tbe  two 
executors  who  did  not  Join  on  the  contract  re- 
fused to  convey  according  to  the  terms  of  tbe 


contract,  and  the  complainant  declined  to  ac- 
cept a  deed  from  the  two  executors  who  did 
sign.  Subsequent  to  this  tender  and  refusal, 
the  defendant  execntors  who  had  proved  the 
will  conveyed  the  premises  to  the  defendant 
Baxter,  who  Is  by  tbe  bill  charged  with  be- 
ing a  purchaser  trlthout  consideration  and 
with  notice  of  tbe  contract.  I  find,  on  the 
evidence,  that  although  Baxter  paid  the  pur- 
chase money,  about  $7,000,  he  did  have, 
through  his  attorney,  sufiEldent  notice  of  tbe 
contract,  or  of  facts  to  put  him  on  inquiry,  so 
that  he  Is  not  a  bona  fide  purchsjser.  The 
main  Issues  of  fact  and  law  relate,  ther^ore, 
to  the  contract  with  the  executors  and  its  en- 
forcement against  all  of  the  executors. 

The  defenses  set  up  by  the  two  executors, 
Andrew  and  Frederick,  who  answer  sepa- 
rately, are  that  In  making  tbe  contract  they 
did  not  represent  the  other  two  executors,  and 
did  not  make  the  contract  by  their  consent  or 
imder  their  instructions,  and  that  these  two 
repudiated  the  contract  and  refused  to  exe- 
cute It  They  further,  by  way  of  cross  bill 
annexed  to  the  answer,  allege  that  the  con- 
tract was  made  by  them  relying  upon  repre- 
sentations, made  by  complainant,  that  the 
property  was  purchased  by  him  for  a  resi- 
dence, that  these  representations  were  false, 
and  that  complainant  In  fact  purchased  the 
property  for  a  steamboat  landing,  which  it  Is 
alleged  would  depreciate  the  other  lands  be- 
longing to  the  estate.  They  ask,  therefore, 
that  the  contract  may  be  declared  void  and 
be  delivered  up.  Complainant,  by  replication 
to  the  cross  bill,  denies  these  charges.  The 
two  executors  wLo  did  not  Join  In  the  con- 
tract, together  with  the  two  other  execntors 
named  in  the  will,'  who  did  not  prove  the  will, 
and  who  are  also  parties  to  the  suit,  deny 
that  the  executors  Andrew  and  Frederick  rep- 
resented them  in  signing  the  agreement  or 
making  the  contract,  or  acted  with  theh:  c(Hi- 
sent  or  under  their  InstructlonB,  or  that  it  was 
the  Intention  of  the  executors  to  bind  them, 
and  deny  that  they  are  bound  by  the  con- 
tract. Baxter,  the  subsequent  purchaser,  by 
his  answer,  denies  the  power  of  the  two  execu- 
tors to  bind  the  estate  by  theh:  contract,  sets 
up  his  purchase  from  the  executors  on  July  1, 
1686,  for  $7,620,  then  paid  to  them,  and  their 
deed  to  him  for  tbe  premises,  but  does  not 
deny  notice  of  complainant's  contract  at  tbe 
time  of  his  purchase. 

Upon  the  pleadings  and  proofs  In  the  cen.se, 
I  reach  the  conclusion  that  specific  perform- 
ance of  the  contract  by  all  of  the  executors 
must  be  denied.  Tbe  right  of  the  executors 
to  convey  lands  of  the  testator  In  this  case  is 
solely  by  virtue  of  the  power  conferred  upon 
tbem  by  the  testator's  will.  This  power  to 
sell  is  given  by  the  will  to  those  who  quali- 
fy and  survive,  and  aU  wlio  have  qualified 
must  Join  In  the  deed  In  order  to  pass  the 
title.  This  principle  is  not  disputed,  but  it  is 
contended  tbat  where  there  are  several  ex- 
ecutors one  of  them  may  delegate  to  anothM- 
the  power  to  act  for  him,  and  that  this  dele- 
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gaiUm  may  be  express  or  by  coarse  of  con- 
duct. As  to  some  matters  relating  to  tbe  acts 
ot  executors  In  the  aettlemeBt  of  estates  this 
may  be  true,  but  iTbere  tbe  questiozi  relates  to 
tbe  iKJTPer  to  sell  lands,  wblch  Is  by  its  rery 
aatiire  a  personai  trust  and  conOdence  in  tbe 
executors,  the  exercise  of  this  trast  and  oos- 
fldence  reposed  by  the  testator  cannot  be  dele- 
gated by  one  executw  to  aaotber,  either  by 
power  of  attorney  or  otherwise.  As  stated 
by  ChanoeUor  Kent  In  Berger  t.  Duff  (1K!0) 
4  Johns.  Ch.  369,  the  prlncl];de  "Delegatus  non 
potest  delegarl"  applies  In  such  cases.  "Tbe 
power  glren  to  executors,  In  SDCh  cases,"  be 
says,  "is  a  personal  trust  and  confidence,  to 
be  exercised  by  them  Jointly  according  to 
their  best  judgment.  One  executor.  In  this 
ease,  cannot  commit  his  Jadgmest  and  dis- 
cretion to  tbe  other,  any  more  'Qum  to  a  stran- 
ger." In  this  case  ChaneelloT  Kent  reftised 
to  require  a  purchaser  to  take  a  deed  under 
an  agreement  of  sale  signed  by  one  executor 
for  himself,  and  under  a  written  power  of  at- 
torney from  the  other  executor  authorizing 
tbe  execotor  who  sold  to  sell  on  such  terms 
as  he  deemed  expedient  The  agreement  by 
one  executor  under  the  power  of  attorney  was 
beld  not  to  be  a  due  execution  of  the  power 
granted  I^  tbe  will.  The  same  principle  is 
stated  la  1  Sugd.  Powen,  *^4,  and  is  pot 
upon  the  same  grounds.  In  O'Reilly  v.  Kelm 
<1896)  54  N.  jr.  Eq.  418,  427,  34  AU.  1073, 
It  was  also  h^d  (page  427,  54  N.  J.  Bq., 
and  page  1077,  34  Atl.)  tbat  Joint  itowers 
of  sale  must  be  Jointly  exercised,  and  each 
of  tbe  Joint  donees  of  tbe  power  must  exer- 
•ciae  his  own  discretion  and  will  in  the  sale. 
These  authorities  go  at  least  to  the  extent 
that  where  tbe  contract  to  oonyey,  entered  In- 
to by  one  executor  for  blmself  and  anotber 
execotor.  Is  in  ta.ct  an  exercise  by  one  ex- 
ecutor for  tbe  other  of  tbe  discretion  conferred 
by  tbe  will,  sncb  contract  Is  not  a  due  execu- 
tion of  tbe  power  gir^n  by  tbe  testator. 
"Whether  the  same  rule  would  apply  if  all  of 
the  executors,  by  previous  consultation  and 
Joint  exercise  of  their  discretion,  had  fixed 
the  terms  of  sale,  so  that  tbere  remained  no 
longer  any  discretion  to  be  exercised,  may 
admit  of  question.  In  such  cases  it  may  per- 
haps be  held  that  one  executor  might  then  be 
authorlBed,  either  by  parol  or  in  writing,  to 
make  a  oontract  to  convey  as  an  attorney  for 
the  other  and  In  such  other's  name,  which 
would  be  enforceable.  This  Is  stated  to  be 
the  rule  with  reference  to  powers  of  appoint- 
ment.   1  Sugd.  Powers,  *214. 

But  this  rule,  or  qualification  of  tbe  general 
rule,  Is  not  applicable  In  tbe  present  case, 
for  two  reasons.  In  tbe  first  place,  the  oon- 
tract was  not  in  fact  signed,  and  does  not 
purport  to  be  signed,  by  the  two  executors 
who  did  sign,  or  either  of  them,  as  the  attor- 
neys of  the  two  who  did  not  sign,  but  pur- 
ports to  be  only  their  own  contract  as  the 
execntors  of  the  estate,  and  these  two  ex- 
ecutors who  did  not  sign  are  therefore  not 
bound  by  any  oontract  In  writing  to  convey 


these  lands,  signed  by  them  or  by  their  agent 
lawfully  aathoiized,  as   is   required  by   the 
statute  of  frauds.     In  the  second  place,  tbe 
evidence  fails  to  show  that  the  sale  at  tbe 
price  fixed  was  with  the  previous  consent  of 
tbe  two  executors  who  did  aot  sign.     Com- 
plalnanf  s  evidence  does  ebow,  as  I  condude, 
Ibat  tbe  execntors  who  did  sign  represented 
to  complainant  that  they  had  oonsulted  with 
tbe  other  execntoie,  and  that  the  sale  at  the 
price  fixed  (16,000)  was  by  their  consent;  but 
this  evidence  only  affects  tbe  two  who  signeX 
As  to  the  other  executors  the  proof  is,  by  tbe 
only  witnesses  called  on  the  subject,  that  tbe 
price  fixed  on  the  consultation  of  all  of  tbe 
executors  previous  to  the  agreement  was  $6.- 
500.     After  the  agreement  to  s^  at  96,000 
was  reported  to  them,  they  refused  to  approve 
it;    and  although   the   circumstances   of    the 
case  are  such  as  to  sbow  that  other  reasons 
than  this  dlffereaoe  In  tbe  price  to  be  paid  by 
complainant  may  have  bmugbt  about  this  re- 
fusal, yet  if  in  fact  tbe  prioe  bad  been  pre- 
vloudty  fixed  at  46,500,  and  no  leas,  as  tbe 
witnesses  all  state,   I  cannot  bold  that  the 
contract  for  a  sale  at  f6,000,  as  executed  by 
the  two  executors,   was   in  fact  binding  on 
the  other  exeeators,  as  an  execotitHi  expressly 
authorised  by  them,  even  si^poslng  it  couM 
be  so  authorised.    If  not  authorized  by  them, 
then  tbe  executors  who  did  not  sign,  not  hav- 
ing exercised  the  trust  confided  to  tbem  by 
tbe  will,  had  the  right  to  refuse  to  approve  it 
Nor   can   I,   on   oompbUnanfs    case   against 
these  execntors,  which  involves  only  tbe  ques- 
tion of  previous  aothority  to  sign  tbe  con- 
tract, decide  upon  tbe  sufficiency  of  their  rea- 
sons for  refusing  to  approve  tbe  contract  sub- 
sequently.    Complainant  was  obliged  to  call 
these  execvtora  as  bis  own  witnesses  upcm 
tbe  question  of  tbe  price  fixed  tor  sale  at  their 
consultation  befOK  tbe  contract,  and  three  of 
the  executors,  Andrew,  Frederick,  and  Mary, 
swear   positively  that   96,600   was   the   Ihnit 
fixed,  and  that,  when  the  sale  at  $6,000  was 
reported,  Mary  and  Victor,  the  other  executor. 
refused  to  approve.     Victor  was  not  called. 
This  is  contrary  to  Andrew's  and  Frederick's 
statement  made  to  complainant  at  tbe  time  of 
the  eontract,   and,   so  tax  as  they  are  coo- 
cemed,   might,   perhaps,  In  view  of  all  tbe 
circumstances  of  this  case,  be  oonsldered  less 
reliable  than  their  etatements  at  the    time: 
but  It  is  tbe  only  evidence  to  affect  tbe  ex- 
ecutors Mary  and  Victor,  and  I  am  not  Jnstl- 
fled  in  finding  against  them  that  th«e  is  any 
sufficient   evidence  that  this   sale  fOr  $6,000 
was  made  with  their  consent,  and  tbat  ibev 
bad  previously  authorised  Andrew  and  Fre<i- 
erlck  to  sell  for  that  price.    If  they  had  not 
in  fact  80  previoTiBly  authorised  them,  then  It 
seems  entirely  dear  that  they  have  not  exer- 
cised the  trust  and  confldenoe  reposed  In  them 
personally  by  the  testator  in  relation  to  tbe 
sale  of  this  land,  and  thearefore  flie  agreenaent 
executed  by  tbe  other  execnton  would  not 
be  sufficient  execution  of  the  power  un«ler  tbe 
will,  even  If  the  other  executors  had  stgned 
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ttieir  namea  am  parties  to  the  contraxrt  Tbe 
dedaion  of  oor  coorta,  retetrei  to  by  the  conn- 
id  for  eompfcUnant,  on  tlie  powers  of  an  at- 
torney to  eigii  a  coBtoact,  are  all  cases  In 
which  Oe  qnestioii  aroee  on  the  antborlty  oon- 
terred  on  an  agent  hy  his  pElndpal,  and  were 
Dot  cases  of  exeeaUoHB  o£  Joint  powers  by 
donees  of  the  power,  aor  dU  they  Involve  tlie 
prtndple  of  the  r^^  to  dcQegate  powers 
which  were  themsdres  delegated  Toy  will  or 
otherwise.  Lmi^  t.  Hartwett,  34  N.  J.  Law, 
116;  MUne  V.  Kleb,  44  K  J.  Eq.  878,  14 
AU.  64B;  Don^iaday  t.  Grawdl,  11  N.  3. 
Bg.  201. 

T^e  bffi.  for  qKCtOe  performance  most  there- 
tan  be  dinntaaed  upon  this  groond.  Tbe 
qaeatlon  arlabis  on  the  cross  bill  Is  one  of 
(act,  and,  wlthoot  going  into  the  evidence 
in  detail,  I  win  merely  state  that  the  charge 
of  misrepresentation  is  not  sustained,  and  tbe 
crass  bill  la  dlsmlaaed.  At  Hie  argument  ap- 
plication waa  ntade  by  defendants  t»  dismiss 
the  cFosa  biB  without  prejudice,  but  thda  was 
not  consented  to,  and  tt  is  proper  that  the  dis- 
missal aboidd  be  absolute  and  on  tbe  merits^ 


KlrtB  el  al.  ▼.  VOIV  BROOCK  et  al. 

(Conrt  of  Chancery  of  New  Jersey.    April  80, 

188T.) 

LSASB — PteOPBKTT  DsiflSED— WASTE  —  E(ICTtABLB 
RbLIET— AIMOINI5S  laTIDOWXXKa — 

LieaT  AND  AiB. 

1.  The  owDa  «C  a  eoner  lot  covered  by  a 
building  abutting  on  a  blank  wall  at  the  rear 
bonght  the  adjofaiing  lot^  and  began  to  erect  on  it 
a  one-stoiy  bofldfaig  with  baaement  and  vault 
There  waa  aa  oaderatandug  from  the  first  that 
V.  ghoold  have  a  lease  mt  the-  new  boilding  for  a 
reitanrant,  and  his  wishes  were  followed  in  the 
anangement  of  the  interior.  The  boIIdlng  cov- 
eted the  whole  lot  tn  wiUdn  10  feet  of  the  bbrnk 
wan.  FrotB  tha  eeata  at  the  rear  a  psojectiiw 
extended  about  six  feet  further,  bat  to  the  width 
of  half  the  lot  only,  leiving  on  each  side  an  open 
ftee,  whicb  was  ezeamtod  to  aearly  the  dqrth 
of  the  bMMgaent,  aaA  walled  with  biWu  Ordi- 
oaiy  windows  opened  on  these  spaces,  but  tiieie 
were  no  doora  opening  on  them  or  the  yard,  four 
feet  wMe,  at  the  rear.  The  object  of  such  ar^ 
langeaicnt  was  to  aifoid  U^  and  air  to  the 
baaoncnta  of  both  bnildiaga  Btfere  the  build- 
mg  was  completed,  V.  knew  just  what  it  would 
be.  and  a  lease  was  made  which  recited  that  the 
lessee  had  hired  "aB  that  certafa  store,  base- 
ment, and  vaolt  now  in  eoorse  of  ereetion  on 
tliat  certain  lot  of  land  and  nrenuses  •  •  • 
known  aa  Istreet  number  35,  N.  street'"  Eeld, 
that  the  boOdlng  only  was  demised,  and  not  the 
qaces  or  yard  in  the  rear. 

2L  The  leasee  rented  from  a  third  person  the 
lot  next  adjoining,  and  to  the  building  on  it  added 
a  brick  extension  in  tte  rear,  the  wall  of  which 
was  bnat  op  la  tbe  She.  In  this  wall  were  left 
places  fOr  a  window  and  dosr  opening  oa  tbe 
rard,  the  intention  being  to  open  a  do<»  from  the 
r«ar  of  the  restaurant.  The  owner  of  the  res- 
taurant tbereopon  closed  the  openings  left  in  the 
ttnid  perae^s  wall  by  building  np  to  the  Hne 
oa  Us  idde  a  bridi  waB  12  inciiea  thick.  Bad, 
that  the  rights  of  tbe  lessee  in  the  third  lot  were 
no  greater  tlian  fiiose  of  its  owner,  and  the  own- 
er of  tbe  icstanant  M  was  jnatifled  in  so  doshtg 

3.sSoe  the  lessee's  only  right  in  the  yard 
wag  that  to  light  and  air,  the  building  of  the 
12-indi  wall  was  not  a  material  diminntion,  and 


was  ezcnsed  by  the  fact  that  his  own  wrong  in 
leaving  the  openings  on  the  yard  made  it  neces- 
sary to  construct  me  waU. 

4.  A  lessee  in  possession  under  a  lease  for  five 
years  commits  waste  when,  withont  the  permis- 
sion of  tlie  lessor,  he  iiartlally  destroys  a  party 
wall  by  cutting  oot  an  opening  for  a  door  to 
connect  with  adjoining  premises,  thout^  done 
with  the  permission  of  the  other  Jo^t  owner  of 
tbe  wall. 

6.  Where  a  person  owning  two  adjoining  and 
connecting  buildings,  in  one  of  which  he  keeps  a 
saloon,  lets  the  other  for  a  restaurant,  on  the 
express  condition  that  no  beverages  shall  be  sold 
thoe  In  competition  with  the  saloon,  and  ^ 
lessee  hires  the  premises  adjoining  the  restanrant 
on  the  other  side,  and  commits  waste  as  against 
the  restanrant  owner  by  cutting  a  door  through 
ttie  party  wall  to  connect  with  the  other  prenusee, 
intending  to  open  a  saloon  therein,  the  restaurant 
owner  may  require  the  lessee  to  repair  the  waste 
at  once  by  closing  the  door,  instead  of  accepting 
security  for  restoration  at  me  end  of  tbe  term. 

BUI  by  John  D.  Klie  and  John  F.  KlSe 
against  Charles  Von  Broock  and  Walter  W. 
Wlederman  for  Injunction.  Heard  on  the 
bill,  combined  answer  and  cross  bill,  and  rep- 
lication.    Decree  for  complainants. 

William  S.  Stahi  and  John  I.  Weller,  for 
complainants.    A.  I.  Smith,  for  defendants. 


PITNEY,  V.  C.  The  undisputed  facts  In 
the  cause  are  aa  follows:  The  complainants, 
prior  to  March,  1895,  were  the  owners  of  a 
comer  lot  covered  by  a  building,  In  the  city  of 
Hobokoi,  bounded  on  the  north  by  Newark 
street,  %nd  on  the  east  by  River  street.  The 
bnlldlng  was  four  stories  high,  about  38  feet 
front  on  Newark  street,  70  feet  on  River 
street,  and  bad  a  width  in  the  rear  of  42% 
feet  from  River  street.  The  increased  width 
in  the  rear  Is  due  to  an  offset  of  S%  feet  in 
tbe  west  side  line  at  a  distance  of  33  feet 
from  Newark  street;  the  side  lines  being 
parallel  to  each  other.  Tbe  first  floor  was 
used  by  them  as  a  Hqnor  saloon,  and  Oie  oQi- 
er  floors  as  on  apartment  house.  The  legal 
tlQe  to  the  lot  adjoining  tbe  foregoing  on  tbe 
west,  and  fronting  on  Newark  street,  was  at 
Uiat  time  held  by  the  Hoboken  Land  Imprcrve- 
ment  Company,  subject  to  a  contract  to  pur- 
chase from  that  company  held  by  Messrs. 
Ernst  and  August  S<AelIan,  and  there  was  a 
small  bnildhig  tipon  it,— as  I  tafer,  one  story 
In  height.  Late  In  February,  1895,  the  de- 
fendant Ton  Broock  purchased  this  contract 
from  the  S<Aellan8  for  ^3,250,  and  Immedi- 
ately assigned  It  to  the  complainants  for  the 
same  consideration.  That  lot  was  28  feet  2 
Inches  in  front,  70  feet  deep,  and  21  feet  and 
0  Inches  in  width  In  the  rear,  fitting  In,  on 
the  east  side,  to  the  offset  above  mentioned 
in  the  west  Hne  of  the  complainants'  comer 
lot  This  lot  was  known  as  "No.  35  Newark 
Street."  On  the  west  of  It  was  a  lot  known 
as  "No.  39  Newark  Street,"  also  owned  by  the 
Hoboken  Land  Improvement  Company,  upon 
which  was  erected  a  four-story  building,  and 
between  Nos.  39  and  35  was  a  12-lnch  brick 
party  wall,  extending  back  about  3S  or  40  feet. 
On  the  rear  of  No.  39  was  a  wooden  exten- 
sion, 10  or  12  feet  high,  to  the  fun  depth  of 
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the  lot,  and  abutting  on  the  easterly  Une, 
without  any  openings  towards  No.  35,  and 
forming  a  fence  or  division  between  the  two 
lota.  The  rear  of  these  lots  abutted  on  the 
blank  wall  of  a  theater.  Immediately  after 
the  complainants  became  the  assignees  of  the 
contract  for  No.  35,  they  removed  the  old 
building,  and  commenced  the  erection  of  a 
one-story  building  with  basement  upon  it. 
There  was  an  understanding  from  the  first 
between  complainants  and  the  defendant  Yon 
Brooclc  that  Yon  Broock  should  have  a  lease 
of  the  new  building  for  a  restaurant.  He 
was  consulted  with  regard  to  the  Interior  ar- 
rangement of  It,  and  his  wishes  followed  In 
some  of  its  details.  Before  it  was  finished, 
to  wit,  on  the  14th  of  June,  1895,  the  com- 
plainants and  the  defendants  ent«ed  Into  a 
written  lease  and  agreement  as  follows: 
"Witnesseth,  that  the  said  pai:tles  of  the  first 
part  have  hereby  let  and  rented  to  the  said 
parties  of  the  second  part,  and  the  said  par- 
ties of  the  second  part  have  hereby  hired  and 
taken  from  the  said  parties  of  the  first  part, 
all  that  certain  store,  basement,  and  vault 
now  in  course  of  erection  on  that  certain  lot 
of  land  and  premises  situate  on  the  southerly 
Une  (rf  Newark  street.  In  the  dty  of  Hoboken, 
Hudson  county,  New  Jersey,  particularly 
mentioned  and  described  hi  a  certain  agree- 
ment dated  September  twenty-fourth,  eighteen 
hundred  and  eighty-three,  and  made  between 
the  Hoboken  Land  and  Improvement  Gto.  and 
William  Hersee,  and  recorded  January  17th, 
18S9,  in  Book  17  of  Miscellaneous  Records  for 
said  Hudson  county,  on  p.  367,  and  assigned 
on  the  10th  day  of  June,  18&1,  by  the  said 
William  Hersee,  to  Ernst  Schellan  and  Au- 
gust Schellan,  and  by  the  said  Ernst  Schellan 
and  August  ScbeUan  to  Charles  Yon  Broock, 
by  assignment  dated  Mar.  4,  1895,  and  by  the 
said  Charles  Yon  Broock  assigned  to  said 
John  D.  KUe  and'  John  F.  Kile,  by  assign- 
ment dated  Mar.  4,  1895,  and  recorded,  etc., 
as  by  reference  to  said  agreement  and  as- 
signments will  fully  appear,  and  Imown  as 
premises  'street  number  35  Newark  street,' 
Hoboken,  New  Jersey,  excepting  and  reserv- 
ing to  the  parties  of  the  first  part  the  right 
to  use,  in  connection  with  their  business,  the 
ladles'  toilet  room  in  said  leased  premises,  in 
common  with  the  said  parties  of  the  second 
part,  during  the  hours  that  said  leased  prem- 
ises are  kept  open  by  said  parties  of  the  sec- 
ond part  for  business  purposes,  for  the  term 
of  five  years,  to  commence  on  the  first  day  of 
August,  1895,  at  the  yearly  rent  of  11,200, 
payable  hi  equal  monthly  payments  In  ad- 
vance on  the  first  days  of  each  and  every 
month  during  said  term,  and  also  all  water 
rents  or  rates  which  may  be  levied  or  as- 
sessed against  said  premises  during  the  con- 
tinuance of  this  lease.  And  It  is  agreed  that 
tf  any  rent  shall  be  due  and  unpaid,  or  if  de- 
fault shall  be  made  In  any  of  the  covenants 
herein  contained,  then  it  shall  be  lawful  for 
the  said  party  of  the  first  part  to  re-enter 
the  said  premises,  and  to  remove  all  persons 


therefrom.  And  It  Is  further  agreed  tliat  all 
the  necessary  repairs  to  said  leased  prem- 
ises during  the  continuance  of  this  lease,  both 
inside  and  outside,  excepting  repairs  to  the 
roof,  shall  be  made  by  the  said  parties  of  the 
second  part  at  their  own  cost  and  expense. 
And  the  said  parties  of  the  second  part  cov- 
enant to  pay  to  the  said  parties  of  the  first 
part  the  said  rent  as  herehi  specified,  to  wit, 
the  sum  of  $1,200  a  year,  in  equal  monthly 
payments  in  advance  on  the  first  days  of  each 
and  every  month  during  the  terms  of  this 
lease,  and  also  all  water  rents  or  rates  which 
may  be  levied  or  assessed  against  said  prem- 
ises during  the  continuance  of  this  lease.  And 
the  said  parties  of  the  second  part  farther 
covenant  that  they  will  not  assign  tbls  lease 
or  underlet  the  said  premises,  or  any  part 
thereof,  to  any  person  or  persons  whomsoever, 
without  first  obtaining  the  written  consent  of 
said  parties  of  the  first  part  And  the  said 
parties  of  the  second  part  covenant  that  they 
will  not,  during  said  term,  sell  upon  said  leas- 
ed premises,  or  ofTer  for  sale  thereon,  or  give, 
in  connection  with  their  business  or  other- 
wise, with  or  without  consideration,  any  vi- 
nous, spirituous,  or  malt  liquors,  or  any  ale 
or  lager  beer,  under  penalty  of  forfeiture  of 
this  lease  or  the  term  of  said  parties  of  the 
second  part  thereimder.  And  the  said  parties 
of  the  second  part  further  agree  that  they 
will  not,  during  said  term,  sell  or  ofTer  for 
sale  any  cigars  on  said  premises,  excepting 
such  as  they  may  purchase  for  the  purpose 
of  snch  sale  from  said  parties  of  the  first 
part,  and  wlilch  the  said  parties  of  the  first 
part  agree  to  sell  and  famish  to  said  paitlee 
of  the  second  part  at  the  cost  price  of  the 
same  to  said  parties  of  the  first  part  and  a 
profit  thereon  of  ten  dollars  a  thousand  on  all 
such  brands  of  cigars  as  are  or  shall  during 
said  term  be  sold  by  said  parties  of  the  first 
part  In  their  premises  adjoining  said  leaded 
premises  for  ten  cents  apiece,  and  a  profit  of 
five  dollars  a  thousand  on  all  snch  brands 
of  cigars  as  are  now  or  may  during  said 
term  be  sold  by  said  parties  of  the  first  part 
for  five  cents  apiece.  This  lease  is  made  and 
accepted  on  the  following  express  conditions: 
Fh^t,  that  In  case  the  parties  of  the  second 
part  shall  during  said  term  sell  upon  said 
leased  premises,  or  offer  for  sale  thereon,  or 
give  away  In  connection  with  their  business 
or  otherwise,  with  or  without  conaideraticHi, 
any  vinous,  spirituous,  or  malt  liquors  or  any 
ale  or  lager  beer;  or,  second,  in  case  the  said 
parties  of  the  second  part  shall  assign  this 
lease,  or  underlet  the  said  premises  or  an; 
part  thereof,  without  the  written  consent  of 
the  parties  of  the  first  part,— that  then.  In 
either  of  said  events,  the  pcrtles  of  the  flrsi 
part,  their  heirs  or  assigns.  In  their  i^tion. 
shall  have  the  pow»  and  the  right  of  te^ 
mlnating  and  ending  this  lease  immediately, 
and  be  entitled  to  the  Immediate  possesskn 
of  said  premises,  and  to  take  summary  pro- 
ceedings against  the  parties  of  the  second 
part,  or  any  person  or  persons  In  possession 
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as  tenant,  having  had  due  and  legal  notice 
to  quit  and  aurrender  the  premises,  holding 
over  their  tenn.  And  at  the  expiration  of  the 
said  term  or  the  termination  of  this  lease  the 
said  parties  of  the  second  part  will  quit  and 
snrrender  the  premises  hereby  demised  in  as 
good  a  Btate  and  condition  as  reasonable  use 
and  wear  thereof  wUl  permit,  daiaages  by 
the  elements  excepted.  And  the  said  parties 
of  the  first  part  covenant  that  the  said  par- 
ties of  the  second  part,  on  paying  the  said 
rent,  and  performing  the  covenants  aforesaid, 
shall  and  may  peaceably  and  quietly  have, 
bold,  and  enjoy  the  said  demised  premises 
for  tbe  term  aforesaid." 

Tbe  building  was  erected  according  to 
plans  and  specifications,  under  the  supervi- 
sion of  an  architect,  and  the  lessees  undonbt- 
edly  knew,  when  they  signed  the  lease,  just 
what  tbe  building  would  be  when  finished. 
It  covered  tbe  whole  lot  from  the  front  to 
within  aboDt  10  feet  of  the  rear.  From  that 
point  a  projection  extended  about  6  feet  fur- 
ther,—that  is,  to  within  4  feet  of  tbe  rear,  but 
to  the  width  cf  only  about  12  feet,  leaving 
on  each  aide  an  open  space  of  about  5  or  6  feet, 
wblch  was  excavated  to  nearly  the  depth  of 
the  basement,  and  walled  in  with  brick  walls 
a  little  higher  than  the  earth,  thus  making 
an  ordinary  window  area,  with  a  sink  in  the 
bottom  to  carry  otT  rain  water.  Besides  these 
two  window  areas,  there  was  left  a  clear 
strip  of  open  yard  about  4  feet  wide,  extend- 
ing across  the  whole  width  of  the  lot  Tbe 
object  of  this  was  to  afford  light  and  air  to 
the  basement  of  the  new  building,  and  also  to 
leave  light  and  air  for  the  westerly  side  of 
tbe  main  floor  and  basement  of  the  rear  of 
tbe  four-story  comer  building.  In  building  on 
this  lot  the  complainants  made  use  of  the 
party  waU  between  No.  35  and  No.  38  as  far 
to  the  rear  as  It  reached,  and  then  built  an 
independent  wall  on  their  own  side  of  the 
line  as  far  as  the  main  body  of  the  bnllding, 
which,  as  we  have  seen.  Is  10  feet  from  the 
rear  of  the  line.  Upon  each  of  the  two  areas 
two  windows  opened  from  the  basement,— one 
upon  each  from  the  main  building,  and  one 
upon  each  on  tbe  side  of  the  rear  extension. 
There  was  no  door  leading  into  the  back 
yard  or  areas.  The  rear  basement  was  used 
as  a  kitchen,  the  range  being  on  the  west. 
On  tbe  main  floor  was  a  gentlemen's  toilet 
room  on  the  west  side,  and  a  ladies'  toilet 
room  on  the  east  side  adjoining  tbe  complain- 
ants' liquor  saloon,  and  there  was  an  open 
doorway  connection  with  the  complainants' 
saloon,  so  that  persons  could  pass  freely  from 
one  to  tbe  otbei.  The  restaurant  was  flnlsh- 
ed  in  August,  180S,  and  the  defendants  Un- 
mediately  took  possession,  and  have  since  oc- 
cupied it  for  theh:  business.  By  tbe  permls- 
8on  of  complainants,  tbe  defendants,  in  the 
fan  of  1895,  inclosed  tbe  easterly  area,  and 
placed  in  it  their  ice  box  and  refrigerator.  In 
tfhe  spring  of  1886  the  defendants  conceived 
the  idea  of  enlarging  their  business,  and  rent- 
ed from  the    Hoboken    Land    Improvement 


Company  tbe  premises  adjoining  on  the  west 
(No.  39),  and  immediately  commenced  to  alter 
them,  and  fit  them  up  for  a  restaurant.  In 
doing  this  they  tore  down  the  wooden  build- 
ing in  the  rear,  wliich  had  formed  a  dividing 
barrier  between  Nos.  39  and  35,  and  erected  a 
one-story  brick  building  in  its  place,  with  the 
side  wall  placed,  or  intended  so  to  be,  up  to 
the  line  of  the  Hobolcen  Land  Improvement 
Company's  land,  and  left  in  this  wall  two 
open  spaces  on  the  side  next  No.  35,— one  a 
window  opening  upon  the  west  area  of  No.  35, 
and  another  a  door  opening  upon  the  main 
yard.  The  object  of  this  door  was  to  make 
a  passageway  from  No.  39  to  the  kitchen  of 
No.  35,  and  with  this  view  they  tore  out  the 
window  loolting  from  the  Idtcben  upon  the 
west  area,  and  prepared  to  make  a  door  iu  its 
place,  by  enlarging  the  opening.  Complain- 
ants, being  apprised  of  this  project,  protested, 
and  forbade  it,  and  made  use  of  a  window 
which  opened  from  tbe  rear  of  the  corner  lot 
occupied  by  them  upon  the  yard  of  No.  35  to 
gain  access  thereto  for  the  purpose  of  build- 
ing a  brick  wall  as  a  boarding  or  barrier  on 
the  rear  of  the  westerly  line  of  No.  36,  and 
thus  shut  up  the  window  and  door  so  pro- 
posed to  be  opened  upon  their  lot  from  No. 
38.  In  this  attempt,  made  on  Saturday,  Siay 
9tb,  they  were  forcibly  resisted  by  the  de- 
fendants. At  about  the  same  time  they  heard 
that  the  defendants  were  about  to  breali 
through  the  party  wall  between  No.  35  and 
No.  39,  in  the  basement,  and  make  a  passage- 
way between  the  two  premises.  They  there- 
upon prepared  their  bill  in  this  cause,  and 
presented  It  to  a  vice  chancellor  on  the  after- 
noon of  May  11th,  setting  out  their  title  to  the 
two  lots,  the  lease  to  the  defendants,  and  most 
of  the  facts  hereinbefore  stated,  and  praying 
an  injunction  against  tbe  breaking  through  of 
the  party  wall  In  the  basement,  and  also 
against  interference  with  thdr  entry  upon 
the  yard  In  the  rear  of  No.  35  to  erect  a 
brick  boarding  against  the  door  and  window 
opening  upon  their  premises  from  No.  39.  A 
restraining  order  was  granted,  but  before  it 
was  granted  or  served  the  defendants  had 
succeeded,  by  employing  laborers  on  Saturday 
evening,  May  9th,  to  work  that  night  and 
the  next  day,— Sunday,— in  cutting  an  opening 
in  the  party  wall,  and  constructing  a  door  and 
passageway  therein  between  me  two  build- 
ings. Under  the  protection  of  the  restraining 
order  the  complainants  gained  access  to  the 
inclosed  yard  in  question  from  a  window  in 
the  rear  of  their  comer  building,  and  erected 
a  solid  brick  wall  12  inches  wide,  and  about 
12  or  14  feet  high,  close  up  to  their  westerly 
line,  partly  upon  a  new  foundation,  and  partly 
upon  the  stone  coping  of  the  area  wall  of 
the  westerly  rear  area,  the  result  ot  which 
was  to  prevent  the  ilefen.lauts  from  using  the 
door  and  window  which  they  had  left  in  the 
wall  of  the  new  building  on  the  Hobolten 
Land  Improvement  Company's  land,  but  to 
leave  them  the  use  of  the  passageway  result- 
ing from  the  breaking  tlirougb  of  the  party 
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wall.  The  defendants  sidMegaently  partially 
rest(M%d  the  window  In  the  basement,  and  In- 
serted In  it  a  ventilator  operated  by  electricity 
to  cool  the  air  of  the  Idtchen.  The  defoid- 
ants,  by  their  cross  bill,  pray  that  the  com- 
plainants may  be  decreed  to  abate  and  take 
down  this  wall  In  the  rear.  Oomplalnants 
pray  that  the  defendants  may  be  restrained 
from  using  the  passageway  In  the  party  wall, 
and  may  be  decreed  to  fill  It  up,  and  restore 
It  to  Its  former  condition.  The  questions  liti- 
gated are:  First.  Did  the  lease  from  the 
complainants  to  the  defendants  Indnde  the 
yard  In  the  rear  of  the  restaurant,  or  did  It 
cover  only  the  right  of  the  use  of  the  yard 
for  light  and  air?  Second.  Were  the  com- 
plainants Justified  in  building  the  brick  hoard- 
ing or  barrier  on  the  west  side  of  the  rear 
of  lot  No.  35?  Third.  Was  the  breaking 
through  of  the  party  wall,  and  Inserting  a 
door  in  the  basement,  waste  on  the  part  of  the 
defendants?  And,  if  so,  then,  fourth,  should 
the  defendants  be  ordered  to  restore  it? 

I  think  the  first  question  must  be  resolved 
in  favor  of  the  complainants.  The  construe- 
tlcm  of  the  clause  of  demise  In  the  lease  Is 
not  free  from  dlfflcnlty,  bat  It  seems  to  me 
that  the  better  view  Is  that  the  thing  demised 
was  the  building  Itself  as  It  stood,  and  not 
the  yard  In  the  rear.  If  the  parties  Intended 
to  Include  In  the  letting  the  whole  lot,  it 
would  have  been  etisy  to  express  that  inten- 
tion In  a  few  words.  And  the  express  men- 
tion of  the  bunding  Is  an  Indication  that  noth- 
ing more  was  Intended  to  be  demised.  The 
word  "on"  In  the  first  part  of  the  clause  can- 
not be  read  as  "and."  Tlien  the  plan  of  the 
building  must  be  considered.  There  were  no 
doors  opening  upon  the  Bttle  yard,  and  the 
only  means  of  access  to  It  wore  ordinary 
windows,  and  such  do  not  indicate  any  In- 
tention that  they  Should  be  used  as  doors  In 
order  to  gain  access  to  the  yard,  but  the  con- 
trary. And,  In  fact,  the  yard  waa  capable  of 
nttle  or  no  actual  occupation  or  use.  Tlien, 
again,  complainants  would  naturally  desire 
to  keep  It  fitee  from  obstructions  to  Ught  and 
air  for  their  comer  lot,  and  free  from  any 
objects  wbidi  might  in  any  degree  annoy 
their  customers  or  tenants.  Stiesa  was  laid 
by  defendants'  counsel  on  the  last  clause  of 
the  described  premises,  namely,  "and  known 
as  pronlses  'street  numbor  85  Newark 
street' "  But,  cteaity,  tbeee  worda,  by  correct 
grammatical  construction,  refer  to  the  pre- 
ceding description  of  the  lot  on  which  the 
bnildlng  demised  was  In  course  of  construc- 
tion, and  not  to  the  thing  demised.  Further,  I 
am  unable  to  distinguish  between  the  two  lit- 
tle areas  and  the  remainder  of  the  uncover- 
ed space.  They  are  simply  depressions  In 
the  earth,  made  to  give  light  and  air  to  tiie 
basement;  and  the  rain-water  sinks  In  their 
bottoms  Indicate  that  they  were  not  construct- 
ed or  Intended  as  a  part  of  the  building  so 
as  to  pass  with  It.  My  conclusion  Is  that  the 
only  right  in  this  yard  which  the  defendants 
acquired  by  their  lease  was  the  right  of  light 


and  air,  and  this  right  flowed  from  the  fact 
that  the  building  demised  to  them  was  pro- 
vided with  windows  opening  upon  It 

Second.  As  to  the  rl^t  of  the  complainants 
to  erect  the  brick  wall  Intended  as  a  hoard- 
ing or  screen  to  obstruct  the  newly  construct- 
ed door  and  window  wihch  opened  Into  this 
yard  and  area  from  No.  38.  This  question 
must  t>e  considered  precisely  as  If  that  work 
had  been  done  by  the  Hoboken  Lend  Improve- 
ment Company  Itself,  and  the  defendants 
were  not  tenants  of  that  building;  for  I  can- 
not see  that  the  defendants  have  the  right  to 
add  their  right  as  lessees  of  No.  39  to  that 
as  lessees  of  No.  86,  or  stand  In  any  better 
Ught  before  the  court  on  this  part  of  the 
ease  than  wo«iId  their  landlord  of  No.  3S. 
There  can  be  no  doubt  of  the  right  of  an  own- 
er of  a  vacant  lot  to  erect  a  screen  or  hoard- 
ing on  his  own  premises,  in  order  to  prevent 
his  neighbor,  who  boilds  up  to  the  line  be- 
tween tliem,  and  places  windows  in  his  build- 
ing looking  upon  his  neigfabor'a  groud,  mak- 
ing use  of  them  for  that  purpoM.  In  fact  it  is 
not  an  uncommon  occurrence,  and  quite  a 
natural  and  proper  thing  to  be  dwie  by  the 
person  whose  vacant  land  Is  about  to  be  sub- 
jected to  such  a  use  by  bia  neighbor.  The 
precise  question  here  is  narrowed  down  to 
this:  Whether  or  not  the  erection  of  the 
hoarding  hi  this  case  was  an  actual  in- 
fringement of  the  rigbt  of  the  defendants  to 
tlie  light  and  air  <tf  the  yard  in  the  rear  of 
their  restaurant  on  No.  85.  It  did,  ha  a  very 
slight  degree,  tend  to  reduee  the  Ught  which 
entered  their  bssement  windows,  by  narrow- 
ing by  one  foot  the  width,  or  rather  short- 
ening the  length,  of  the  open  mpac»  or  yard 
in  the  rear  of  Hnelv  building.  Bnt  the  de- 
fendants brought  this  slight  injury  npon  them- 
selves by  attempting  to  make  a  use  of  the 
yard  which  waa  certaiidy  not  within  the  let- 
ter of  their  contract  and  dearly  not  witliin 
ate  contemplation  of  the  partlea  when  the 
lease  was  made;  and  I  think  that  nnjnstifi- 
able  attempt  prevents  tiaem  from  complaining 
of  the  adoption  by  comidainants  of  the  only 
efficient  means  they  had  to  prevent  a  misuse 
of  the  premises.  Besides,  the  matter  of  Ught 
In  the  rear  of  the  demised  premises  haa,  bj 
the  voluntary  act  of  the  defendants,  become 
of  sHgbt  Importance.  The  window  opening 
from  the  basement  of  the  main  boildlng  upon 
the  westerly  area  haa  been  devoted  to  the  pur- 
poses of  ventilation,  and  not  of  light  and  the 
whole  of  the  projection  from  the  main  build- 
ing has  been  shut  ofT  from  the  basement  by  a 
temporary  wooden  partition,  and  the  projec- 
tion itself  Is  used  simply  for  a  spiral  stair- 
way from  the  main  floor  of  the  restaurant  ta 
the  kitchen.  The  eastern  window  of  the  main 
building  has  been  stopped  by  the  placing  of 
a  refrigerator  therein.  Tlie  kitchen  itself  is 
lighted  entirdy  by  gas. 

There  remains  the  third  question,  namely, 
that  of  waste.  The  defendants  obtained  per- 
mission from  the  Hoboken  Land  Improvement 
Company  to  cut  the  doorway  through  the  par- 
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tltlQB  wall,  bot,  clearly,  tbat  company  could 
not  give  them  the  right  to  do  so  without  the 
permission  of  tlie  complainants,  who  owned 
ane^lialf  at  the  wall.  And  the  result  Is  the 
same  whether  we  consider  that  ownership  as 
of  the  partlcolu'  one-haU  which  was  on  their 
side  of  the  line,  or  as  the  undivided  one-half 
of  tbe  whole.  The  question,  then,  is  wheth- 
er or  not,  under  the  terms  of  the  lease,  the 
defendants  acquired  such  a  right  in  the  prem- 
ises as  authorized  them  to  make  the  opening. 
Tbe  opening,  as  first  made,  was  between  four 
and  five  feet  wide,  and  seren  or  eight  feet 
higti.  Tbe  bricks  and  mortar  were  actually 
maoreA,  and  these  composed  an  essential 
part  of  the  building  itself.  Now,  it  seems  to 
me  too  plain  for  argument  that  such  an  ab- 
straction anaoonted  to  waste  at  the  common 
law.  It  was  a  "spoil"  and  "destruction"  pro 
tanto  ot  the  buUding.  2  Bour.  Law  Diet.  tit. 
"Waster*;  6  Jac.  Law  Diet  tit.  "Waste,"  p. 
383,  and  at  page  399,  where  the  author  uses 
this  language,  citing  authorities:  "If  a  les- 
aee  flings  down  a  wall  between  a  parlor  and 
a  cliamber,  by  which  he  makes  a  parlor  more 
large,  it  is  waste.  In  cannot  be  Intended  for 
UiB  b«ieflt  of  tbe  lessor,  nor  is  it  in  tbe  power 
of  tbe  lessee  to  tran^Mse  a  bouse.  So,  if  be 
polls  dowB  a  partition  between  chamber  and 
chamber,  tt  Is  waste.  Or  If  a  lessee  pulls  down 
a  hall  or  parlor,  and  makes  a  stable  of  It,  it 
is  waste.  If  a  lessee  pulls  down  a  garret 
OTerbead.  and  makes  it  all  in  one  and  tbe 
sanae  tbinc.  It  is  waste.  Breaking  of  a  wall 
covered  with  thatch,  and  of  a  jiale  of  timber 
eoTered^  Is  waste."  To  the  same  effect  pre- 
cisely are  7  Bac.  Abr.  tit  "Waste,"  at  *^6; 
XayL  LandL  &  Ten.  |  348;  Kerr,  In}.  •250. 
*251,  where  tbe  author  says:  "An  alteration 
of  tmUdings  wUcta  changes  their  nature  and 
dutraicter  is  waste,  even  although  the  value 
of  the  pnmiaes  be  thereby  lacieased.  Thus 
the  eonvertlng  two  chambers  Into  one,  or  e  coa- 
verao,  or  tbe  coBvertiog  a  band  mill  Into  a 
horse  mill,  or  a  corn  mill  into  a  fulling  mill, 
or  a  malt  mill  to  a  com  miU,  or  a  logwood 
mID  to  a  cotton  mill,  have  been  held  to  be 
waste.  So,  also,  the  eonversloa  of  a  private 
boose  into  a  abap  Is  jraste.  So,  also,  may 
tbe  bnUdlng  of  a  new  bouae,  where  there  was 
one  before,  be  waste,  If  It  impair  the  evi- 
dmce  of  title."  And  he  cites  Lord  RomlUy 
in  Smytb  v.  Carter,  18  Beav.  78,  for  authority 
tbat  a  toiant  will  be  restrained  from  pulling 
down  a  boose  and  buUding  another  whicb 
tbe  landlord  objected  to.  "It  is  not  sufficient," 
said  his  lordship,  "that  tbe  house  prc^xwed  to 
be  boUt  is  a  better  one.  The  landlord  has  a 
rlgbt  to  exercise  his  own  judgment  and  ca- 
price whether  there  shaU  be  a  change.  If  be 
objects,  the  court  will  not  allow  a  tenant  to 
poll  down  one  boose,  and  build  another  in 
its  pbice."  And  see  1  Washb.  Real  Prop. 
*113,  where  the  learned  author  adopts  the 
rule  aa  laid  down  by  Lord  Romllly.  This  re- 
striction on  the  right  of  a  tenant  for  years  is 
based  iqton  the  character  of  bis  toiancy.  "He 
hsa  tbe  use,  but  not  tbe  dominion,  of  tbe  prop- 


erty."    Farrant  v.  Thompson,  5  Bam.  &  Aid. 
826,  per  Holroyd,  J. 

Evidence  was  given  as  to  whether  or  not  the 
destruction  In  this  case  materially  injured  the 
party .  wall.  I  think  that  the  weight  of  the 
evidence  is  that  it  did  materially  injure  It. 
The  wall  Itself,  being  only  12  Inches  la  thick- 
ness, was,  at  best,  a  very  slight  affair  to 
maintain  a  four-story  building;  so  much  so, 
tbat  it  will,  sooner  or  later,  require  a  shor- 
ing on  each  side.  Now,  It  seems  to  be  con- 
tiary  to  oommon  knowledge  and  comnioD 
sense  to  say  that  taking  out  and  absolutely 
abstracting  a  piece  of  the  wall  four  or  five 
feet  wide  and  seven  or  eight  feet  high  will  not 
weaken  It,  and  materially  weaken  It.  A  con- 
trary view  would  result  in  holding  that  sev- 
eral such  openings  could  be  made  In  this  wall 
without  injuring  the  building.  Then  the  evi- 
dence satisfies  me  tbat  the  attempt  to  prop- 
erly secure  and  support  the  wall  over  the  open- 
ing was  not  well  carried  out,  and  was  not 
successful.  New  Jamba  of  brick  were  added 
to  the  ragged  edges  of  tbe  opening,  la  order 
to  make  it  square  and  proper  to  be  stopped  by 
do<»8.  Those  jambSy  being  of  new  material, 
required  the  greatest  care  in  tbelr  construction 
in  order  to  make  them  imite  and  be  homo- 
geneous with  the  old  work;  but  the  complain- 
ants' architect  swears  tbat  upon  an  inspection 
made  during  the  liearing  he  found  a  crack  and 
opening  l)etween  tbe  new  and  the  old  work. 
Then  iron  beams  or  Untels  were  placed  upon 
these  new  Jambs  to  sustain  the  weight  of  the 
wall  above.  The  architect  in  question  gave 
it  as  bis  (^inloB— and  I  agree  with  him— tbat 
the  proper  mode  of  sustaining  those  lintels 
was  to  place  them  upon  Iron  plates,  placed  In 
turn  upon  the  top  of  tbe  old  part  of  tbe  wall 
on  eaxii  side,  and  then  to  key  them  up  wltb 
iron  wedges,  so  as  to  make  them  bear  up  and 
press  against .  tbe  old  brickwork.  Instead  of 
this,  they  were  abnply  laid  iqton  the  bare 
bricks  of  tbe  new  JwnbSy  which,  as  we  have 
seen,  were,  from  defective  construction,  in- 
sufficient for  that  purpose.  The  result  of  this 
mode  <rf  adjusting  tbem  was  to  render  them 
substantially  useless  so  far  as  regards  pre- 
venting any  subsidence  In  the  wail  above  the 
opening.  The  architects  called  by  the  de- 
fendants swear  that  the  opening  was  made  in 
the  osual  manner,  and  weU  dene.  But  I  can- 
not accept  their  Judgments  on  this  subject. 
It  seems  to  me  they  are  not  sound.  But,  In 
my  Judgment,  the  test  in  such  a  case  is  not 
alone  whether  a  material  injury  is  done  to 
tbe  building,  but  whetSer  It  is  altered  in  a 
material  manner,  and  to  an  extent  beyond 
what  is  fairly  tanplled  from  tbe  terms  ot  the 
original  contract  of  letting.  It  is  said  by  the 
treatise  writers,  and  authorities  are  cited  for 
the  position,  that  the  severity  of  the  ancient 
rule  of  waste  has  been  relaxed,  and  tbat  many 
alterations  are  now  held  not  waste  which  in 
ancient  times  would  have  been  held  as  waste. 
I  have  examined  the  cases  which  are  said  to 
Illustrate  this  modification,  and  my  conclusion 
is  that  in  most  of  them  a  permission  by  tbe 
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owuer  to  the  tenant  to  alter  and  change  the 
building  la  either  found  In  the  terms  of  the 
demise,  or  is  to  be  Implied  from  the  circum- 
stances of  the  case.  Thus,  If  the  owner  of  a 
dwelling  in  a  neighborhood  which  is  rai^dlj 
being  converted  from  a  dwelling  region  into  a 
business  region,  lets  it  to  a  party  for  a  long 
term  of  years,  knowing  that  he  exi)ect8  to  use 
it  for  business  purposes,  that,  by  Implication, 
is  permission  to  him  to  make  such  alterations 
as  are  necessary  and  usual  for  that  purpose. 
And  so,  where  a  demise  Is  made  for  a  great 
number  of  years— say,  100  or  200— for  a  fair 
rental  value  of  the  premises,  there  it  must 
be  presumed  that  the  parties  intended  that 
the  tenant  for  years  should  have  well-nigh  un- 
restricted use  of  the  premises,  provided  he 
does  not  reduce  thehr  rental  value;  for  in  such 
a  case  the  reversion.  Independent  of  the  rent, 
is  of  mere  nominal  value.  So  I  should  say 
that  If  a  building  be  erected  and  let  for  an 
hotel,  and  through  oversight  or  miscalculation 
some  mistake  in  the  interior  arrangements  oc- 
curs, which  materially  interferes  with  its  bene- 
ficial use  for  that  purpose,  and  requires  a 
change,  It  is  probable  that  the  right  to  make 
such  change  could  properly  be  Inferred  from 
the  circumstances.  An  illustration  is  found 
In  this  case.  At  the  special  request  of  the 
tenants,  the  landlord  divided  the  basement 
into  two  parts  by  a  cross  wall  of  brick,  not 
a  part  of  the  original  plan,  and  not  necessary 
for  the  support  of  the  building.  This  was 
clone  In  order  to  keep  the  heat  of  the  range 
in  the  kitchen  from  penetrating  to  the  front 
part  of  the  basement.  When  the  building 
came  into  actual  use,  it  was  found  that  this 
wall  was  an  Injury,  rather  than  a  benefit, 
and  was.  In  whole  or  in  part,  removed  by  the 
defendants.  They  assert  that  It  was  done 
with  the  consent  of  the  landlords,  but  the 
landlords  deny  this.  Be  that  as  It  may,  I 
think  it  was  not  waste,  and  its  removal  was 
not  relied  upon  as  a  part  of  complainants'  case. 
The  cases  In  tills  country  relied  upon  to 
show  an  amelioration  of  the  strict  BngUsh 
rule  are  Jackson  v.  Tlbbits,  23  Wend.  341, 
and  Winship  v.  Pitts,  3  Paige,  258.  Jackson 
V.  Tibbits  was  an  ejectment  by  landlord 
against  tenant  based  upon  waste  committed 
by  the  tenant  in  the  leased  premises,  which 
were  a  tavern  In  the  village  of  TJtica,  and  the 
waste  was  the  cutting  a  door  between  two 
rooms  In  the  second  story,  and  putting  a  win- 
dow tai  the  door  of  the  cellar  kitchen.  It  ap- 
peared that  they  were  beneficial,  and  not  in- 
jurious, to  the  premises.  The  judge,  at  the 
trial,  charged  the  jury  that  they  amounted  to 
waste,  and  worked  a  forfeiture  of  the  defend- 
ant's rights  In  all  the  premises.  There  was 
evidence,  however,  of  waiver  by  the  plaintiff 
of  the  waste.  The  opinion  was  per  curiam, 
by  Marcy,  J.,  and  he  granted  a  new  trial,  not 
only  on  the  ground  that  the  act  committed 
was  not  waste,  but  also  that,  according  to  the 
authorities,  the  whole  premises  were  not  foi^ 
felted,  but  only  the  part  wasted;  and,  further, 
that  there  was  proof  from  which  the  jury 


might  have  inferred  a  waiver.  Of  course.  In 
considering  the  effect  of  this  case,  and  oth- 
ers Uke  it,  we  must  bear  in  mind  that  the 
courts  are  always  anxious  to  save  an  actual 
forfeiture  of  the  term.  Winship  t.  Pitts,  su- 
pra, was  decided  by  Chancellor  Walworth. 
There  a  tenant  of  a  comer  lot,  which  had 
vacant  land  in  the  rear  abutting  on  a  side 
street,  proposed  to  erect  a  stable  there;  and 
the  landlord,  owning  other  property  In  the 
neighborhood,  filed  a  bill  for  an  faijanction. 
The  chancellor  held  that  the  mere  erection  of 
a  stable  on  vacant  land  was  not  waste.  In 
fact,  it  never  was  waste.  A  dictum  to  the 
contrary  by  Lord  Coke  was  very  shortly  aft- 
erwards overruled.  After  a  full  review  of 
all  the  cases  in  both  countries.  Prof.  Dwlght, 
sitting  in  the  commission  of  appeals,  in  Agate 
V.  Lowenbeln,  67  N.  Y.  801,  declares  that: 
"There  can  be  no  pretense  of  any  relaxation 
of  the  rule  against  waste  in  the  case  of  tear- 
ing down  houses,  or  taking  away  Inner  walb 
or  partitions.  It  would  be  difficult  to  set  any 
limits  to  such  acts  by  judicial  decisions. 
Where  such  changes  are  desired,  they  should 
be  left  to  the  agreement  of  the  parties."  In 
this  view  I  heartily  concur.  Then  there  Is  a 
distinction  taken  by  the  judges  between  an 
alteration  in  the  outside  walls  of  a  building 
forming  a  property  boundary  and  those  more 
trifling  alterations  which  may  be  made  In  the 
Interior  partitions,— taking  away  or  catting  a 
door  through  an  interior  partition,  or  altering 
a  street  window  into  a  door.  As  late  as  1S17, 
Lord  Ellenborough,  after  hearing  the  most 
distinguished  counsel  of  the  day,  held  that 
the  cutting  of  a  doorway  through  the  outside 
wall  of  a  demised  house  Into  an  adjoining 
house,  and  keeping  it  open  for  a  long  space  <tf 
time,  amounted  to  a  breach  of  a  covenant  to 
repair,  which  was  a  continuing  breach,  and 
which  caused  a  forf^ture,  and  entitled  the 
landlord  to  recover  In  an  action  of  ejectmoit 
against  his  tenant.  Doe  v.  Jaclcaon,  2  Staride. 
293.  In  Doe  v.  Jones,  4  Barn.  &  Adol.  126, 
attempt  was  made  to  forfeit  a  lease  on  ac- 
count of  a  breach  of  covenant  to  repair.  The 
term  was  for  40  years,  and  the  lease  contained 
a  covenant  to  keep  in  repair  the  premises, 
"and  all  such  buildings,  improvements,  and  ad- 
ditions as  shall  be  made  by  the  lessee  during 
the  term,"  with  a  proviso  for  re-entry  In  case 
of  breach.  The  lessee  changed  the  lower 
windows  opening  on  the  street,  and  stopped 
up  a  doorway,  making  a  new  one  In  a  differ- 
ent place,  in  an  interior  partition  of  the  bouse: 
and  It  was  held  that  there  was  no  waste, 
because  it  appeared  that  the  changes  were  not 
Injurious,  and  were  contemplated  by  fhe  lan- 
guage of  the  lease.  Doe  v.  Jaclcson,  snpra. 
was  cited,  but  the  judges  dlsthtguished  it  on 
the  ground  that  in  tiutt  case  the  breakinfr  was 
of  a  wall  between  two  houses,  and  not  In  an 
interior  partition  of  the  house.  Young  v. 
Spencer,  10  Bam.  &  0.  145,  was  an  action  (m 
the  case  by  landlord  against  tenant  for  In- 
jury to  the  leased  premises.  It  appeared  that 
tbe  defendant  had  opened  a  door  tnyta  the 
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boose  iBto  tiie  street,  and  the  Jury  found 
specially  that  no  Injury  was  done  to  the  house 
itself,  or  to  any  of  the  other  houses  owned  by 
the  plaintiff  on  that  street.  The  Judge  di- 
rected a  Judgment  for  the  plaintiff,  but  the 
court  held  that  it  was  for  the  Jury  to  say 
whether  tliere  was  any  injury  to  the  plain- 
tiff's iCTersionary  right,  and  granted  a  new 
trlaL  Some  of  the  authorities  dted  by  the 
defendants'  counsel  were  cases  of  equitable 
waste,  and  so  not  applicable  here;  the  distinc- 
tion being  that  equitable  waste  is  an  abuse 
by  a  tenant,  without  impeachment  of  waste, 
of  his  legal  right  to  commit  waste.  I  can 
find  no  authority  holding  that  a  breach  in, 
and  partial  destructicxi  of,  a  wall  dividing 
the  demised  premises  from  those  adjoining 
owned  by  another  party  is  not  waste.  In  the 
present  instance  there  can  be  no  pretense  that 
the  right  to  make  such  a  breach  can  be  Im- 
plied from  anything  contained  In  the  contract, 
or  found  in  the  circumstances  surrounding  its 
Inception  and  conclusion.  The  building  was 
designed  especially  for  a  restaurant,  to  be 
used  in  connection  with  the  complainants'  liq- 
uor saloon,  and  the  defendants  were  consult- 
ed, and  Icnew  and  agreed  to  all  the  details  of 
its  construction.  Indeed,  in  their  answer  they 
claim  a  greater  voice  In  those  details  than  the 
complainants  admit  It  was  not  contended 
that,  as  constructed,  it  did  not  answer  the 
expectation  of  the  parties.  There  was  and 
can  be  no  pretense  that  the  change  effected 
by  the  opening  in  question  tends  to  malce  the 
building  more  convenient  for  the  use  for 
which  It  was  designed  and  leased.  These  con- 
siderations lead  to  the  conclusion  that  the 
case  Is  not  covered  by  any  well-considered  au- 
thority In  which  tenants  have  been  held  Jus- 
tified in  changes  of  this  character. 

Fourth.  As  to  the  remedy.  In  the  prayer 
of  complainants'  biU  they  ask  that  the  de- 
fendants may  be  ordered  either  to  restore  the 
opening  in  the  party  wall,  or  to  give  security 
for  its  restoration  at  the  end  of  the  term.  By 
thus  praying  for  alternate  relief,  I  understand 
that  the  complainants  did  not  intend  to  give  to 
the  defendants  an  option  of  submitting  to  the 
tatter  remedy,  but  simply  to  ask  that  the  court 
should  give  It  If  the  first  remedy  of  Immedi- 
ate restoration  was  not  considered  by  the  court 
proper  and  equitable.  The  defendants,  by 
their  answer,  and  at  the  hearing,  offered  to 
give  security  for  restoration  at  the  end  of  the 
term,  but  complainants,  at  the  hearing,  insist- 
ed upon  immediate  restoration.  It  is  well 
settled  that  complainants  are  entitled  to  Im- 
me<li.ate  relief,  and  are  not  obliged  to  wait  un- 
til the  end  of  the  term.  Agate  v.  Lowenbein, 
57  N.  Y.  60i,  and  cases  cited  at  page  612  et 
seq.  In  the  present  case  the  waste  was  com- 
mitted against  the  known  wishes  and  protest 
of  complainants,  and  with  such  haste  that  it 
was  substantially  completed  before  complain- 
ants could  obtain  preventive  relief  from  this 
court  It  further  sufficiently  appears  that  the 
carrying  oot  Of  defendants'  plan  will  be  In- 


consistent with  the  spirit  If  not  the  letter, 
of  the  agreement.  The  intention  was  that  the 
restauraut  should  be  conducted  In  such  a  man- 
ner as  to  Increase  the  patronage  of  complain- 
ants' liquor  saloon,  and  should  not  be,  in  any 
sense,  a  competitor  for  their  business.  The 
complainants  allege  In  their  bill  that  the  In- 
tention of  defendants  Is  to  keep  a  rival  liquor 
saloon  in  No.  39.  This  is  not  denied  by  de- 
fendants In  their  answer.  In  fact,  they  say 
they  propose  to  keep  an  hotel  there.  If  so,  and 
a  passageway  is  kept  open  between  the  two 
buildings,  patrons  of  the  restaurant  in  No.  35 
may  possibly  be  served  with  intoxicants  from 
a  bar  in  No.  39  without  a  breach  of  the  letter 
of  the  agreement.  This  consideration  shows 
the  motive,  or  one  of  the  motives,  behind 
complainants'  action,  and  it  cannot  t>e  affirm- 
ed that  it  Is  unworthy  or  Inequitable.  In  the 
somewhat  similar  case  of  Bonnett  v.  Sadler, 
14  Ves.  526,  Lord  Eadon  did  not  think  it  In- 
equitable. In  that  case  the  complainants  were 
the  proprietors  of  a  carriage  factory  and  sales- 
room, and  owned  an  adjoining  house,  which 
was  a  dwelling.  The  defendants  leased  the 
dwelling,  concealing  from  the  complainants 
the  fact  that  they  intended  to  set  up  a  rival 
establishment;  and,  after  getting  possession, 
proceeded  to  change  the  front  and  interior  of 
the  building  so  as  to  make  It  fit  for  that  pur- 
pose; and  Lord  Eldoa  remarked  upon  their 
conduct  In  that  respect  as  Inequitable.  And 
Lord  Selbome,  In  Goodson  v.  Richardson 
(1ST4)  9  Ch.  App.  221,  at  page  224,  spoke  ap- 
provingly of  a  landowner  who  was  interested 
in  a  water  company  standing  on  his  strict 
rights  in  equity  to  prevent  a  rival  company 
from  laying  its  water  mains  in  the  street  In 
front  of  his  lands.  The  presumption  is  that 
the  restriction  against  selling  liquors  contain- 
ed In  the  lease  affected  the  amount  of  the 
rent.  At  all  events,  the  complainants  are  en- 
titled to  the  benefit  of  their  contract  and  are 
Justified  In  using  all  legal  means  to  preserve 
it  For  these  reasons,  complainants,  in  my 
Judgment,  have  a  clear  right  to  relief  In  this 
court 

The  authorities  Justify  the  use  of  a  manda- 
tory injunction  In  such  cases.  The  leading 
case  is  Vane  v.  Lord  Barnard,  2  Vem.  738, 
known  as  the  "Raby  Castle  Case."  This  was 
followed  by  Rolt  v.  Lord  Somerville  (1737), 
decided  by  Lord  Hardwicke,  and  reported  In 
2  Eq.  Cas.  Abr.,  at  page  759,  where  theie  was 
a  cutting  of  trees,  and  also  pulling  down 
houses  and  buildings.  The  prayer  was  that 
the  premises  might  be  teatoreA.  Lord  Hard- 
wicke said  that  he  could  not  compel  the  res- 
toration of  the  trees;  but  he  said,  "Tet,  as  to 
the  pulling  down  the  houses  and  buildings 
and  laying  the  lead  pipes,  they  may  be  restor- 
ed or  put  In  as  good  condition  again,"— citing, 
with  approbation,  the  case  of  Vane  v.  Lord 
Barnard.  I  think  the  present  a  proper  case 
for  immediate  restoration.  I  win  advise  a  de- 
cree that  the  defendants  be  restrained  from 
permitting  the  opening  in  the  party  wall  made 
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by  them  on  or  about  May  10,  1806,  to  remain 
In  its  present  condition,  or  from  permitting  the 
party  wall  between  the  leased  premises  and 
tboae  of  the  Hobok«i  Land  Improvement 
Company  on  the  west  to  be  In  any  oth»  con- 
dition tlian  it  was  prior  to  the  opening  made 
therein  by  the  defendants;  and,  farther,  if 
complahiants  desire  themselves  to  do  the  work 
of  restoration,  then  that  the  defendants  be  re- 
strained from  preventing  the  complainants 
from  so  doing  at  a  reasonable  time  and  In  a 
reasonable  manner;  and  the  conrt  will  name 
a  special  master,  imder  whose  supervision  the 
work  of  restoration  shall  be  done,  if  the  par- 
ties cannot  agree  thereupon.  The  provlsloa 
for  restoration  may  also  Include  the  window 
opening  upon  the  area  if  the  brickwork  has 
not  already  been  restored  to  Its  original  con- 

dltiOB. 


TBENTON  PASS.  R.  CO.,  Consolidated,  t. 
WILSON. 

(Court  «f  Obancerr  of  New  Jersey.    May  11, 
18»7.) 

CoNBOUiunoii  o»  Stbbct  Railroads — Cokstbuo- 
TION  or  Agbsbhext— RiOBTS  OF  Faktiis. 

1.  p.  and  W.  were  the  owners  of  the  maioiity 
of  the  shares  of  the  T.  Stteet-Bailroad  Company, 
and  determined  to  buy  the  entire  stock  of  the  G. 
Street-Ballroad  Company  and  form  a  consolidated 
company.  W.  agreed  with  P.  to  advance  the 
amount  necessary  to  purchsse  the  C.  Co.;  the  sum 
to  be  repaid  to  him  m  cash  from  the  sale  of  the 
bonds  of  the  consolidated  company.  P.  agreed  to 
tnm  over  to  W.  the  stock  of  the  C.  Co.,  as  fast 
ss  purchased,  as  further  collateral  for  the  money 
advanced  for  such  purchase  of  stock;  the  stock 
to  be  returned  to  P.  as  soon  as  the  advance  by 
W.  was  repaid.  W.  advanced  Ote  money,  and 
the  consolidation  was  effected,— ^e  agreement 
of  cons(didation  submitted  to  the  stockholders 
providiiw  that  the  stock  of  the  companies  con- 
solidated should  be  convertible  to  the  sharehoid- 
eiB  of  the  T.  Co.  share  for  share;  to  the  share- 
holders of  the  C.  Co.  at  the  rate  of  14i*«/»Si 
diares  of  consolidated  stock  for  each  share  of 
Hie  C  stock.  The  agreement  also  provided  for 
the  payment  of  the  debts  of  the  two  companiea 
At  til*  meetiBg  of  tite  stockholders  and  directors 
of  the  consolidated  company  the  day  of  the  filing 
of  the  agreement,  there  was  no  disclosure  by 
either  W.  or  P.  to  the  other  stockholders  that 
there  was  between  them  any  contract  on  terms 
different  from  those  specified  in  the  agreement. 
Immediately  after  the  consolidation,  P.  assumed 
control,  and,  on  Ihe  books,  chan;ed  the  railroad 
company  with  the  amount  due  W.  for  cash  ad- 
vanced, and  thereafter  Msned  to  W.  a  note  of 
the  consolidated  company  for  the  amount  of  his 
advances,  secnred  by  bonds  of  the  company, 
which  bonds  W.  thereafter  sold,  and  applied  the 
price  on  his  debt.  Btld^  that  the  secret  agree- 
ment between  P.  and  W.,  providing  for  other 
terms  of  consolidation,  was  not  binding  on  the 
consofidnted  company;  Pamph.  Laws  1888,  p.  74, 
under  which  the  consolidation  was  effected  pre- 
scribing that  the  agreement  of  consolidation 
should  provide  the  manner  of  converting  the 
capital  stock  into  the  new  corporation,  and  that 
the  agreement  should  be  taken  to  be  the  agree- 
ment and  act  of  consolidation  of  the  companies. 

2.  It  is  immaterial  whether  the  repayment  for 
advances  for  the  purchase  of  the  C.  stock  was 
made  to  W.  as  the  owner  of  such  stock,  or  as 
creditor  of  the  T.  Co.;  and  the  fact  that  P.  enteiv 
ed  the  same  as  a  debt  on  the  books  of  the  con^ 


solidated  company  was  not  sufficient  to  create 
an  indebtedness  in  favor  of  W.,  if  it  did  not  in 
fact  previously  exist,  as  the  acts  of  P.,  the  sole 
manager  in  control,  were  unknown  to  the  other 
directors  of  the  companyLCicept  one  (Urector, 
who  was  in  the  employ  of  W. 

3.  The  fact  that  the  consolidated  oompanr  i» 
the  owner  of  the  C.  property  which  was  trans- 
ferred to  It,  and  that  W.  advanced  money  to  pur- 
chase such  stock  on  the  faith  of  the  agreement  of 
repayment,  and  without  this  agreement  would 
not  have  made  the  purchase,  creates  no  equity 
as  against  the  consolidated  company. 

4.  That  the  suit  by  the  company  agamst  W. 
for  an  accounting,  and  for  repayment  of  the 
money  derived  from  the  liends.  Is  really  brought 
for  the  benefit  of  P.,  who  is  a  large  stockholder, 
is  no  defense,  as  the  corporation  in  sncji  action 
represents  the  right  of  every  stockholder. 

5.  That  P.  refused  to  pay  over  to  W.  the- 
stock  in  the  consolidated  company  does  not  cre- 
ate any  equity  in  W.,  as  against  tiie  consolidated 
company,  so  as  to  make  it  a  condition  precedent 
to  the  return  of  the  money  obtained  by  W. 
through  the  sale  of  the  bonds  that  the  company 
should  transfer  to  him  the  stock  issued  in  lieu  of 
the  stock  of  the  C.  Co.  purchased  by  his  money. 

Bill  by  the  Trenton  F'assenger  Railroad  Com- 
pany, Consolidated,  atrainst  Samuel  K.  Wilson, 
for  discovery  and  an  accounting.  Decree  for 
complainant 

For  opinion  <Ma  demnrrer  to  bill,  see  32 
AO.  1. 

TbiB  la  a  anlt  brought  by  the  complainant 
corporation  a|;alnst  a  former  director,  based 
upon  alleged  Illegal  appropriation  of  the  com- 
pany's property  and  moneys,  and  the  bill  1» 
filed  for  the  purpose  of  obtaining  a  discovery 
and  an  acconnting.  The  complainant  is  a  cor- 
poration formed  by  the  consolidation  of  four 
other  corporations,  and  the  bin  charges  mls- 
approprlatims  ot  the  fmids  of  the  consolidated 
corporation  after  tbe  consolidation,  and  also 
of  the  funds  ot  one  of  the  constltoent  com- 
panies before  the  consolidation.  By  tbe  bill, 
as  amended,  three  separate  misappropriations 
of  complainant's  own  funds  after  tbe  consoli- 
dation are  charged:  First,  tbe  sum  of  $1,900, 
taken  on  or  about  October  1,  1881,  at  which 
time  a  note  of  ttie  oonsoUdated  eompany  for 
$130,000,  payable  to  defendant,  was  alao  re- 
ceived by  the  defendant,  Illegally,  bb  charged, 
and  to  secure  which  defendant  shortly  after 
October  1,  1891,  received  bonds  of  the  com- 
pany amounting  to  $200,000.  Second,  the  sum 
of  $130,000,  which  was  received  by  defendant. 
In  payment  of  the  note,  from  the  company's 
funds,  prodoced  hy  the  sale  of  bonds  suffi- 
cient for  that  purpose;  and,  thbrd,  the  Interest 
on  this  $130,000  received  by  the  defendant 
frwn  October  1,  1801,  to  September  1,  1804, 
and  paid  from  the  complainant's  funds,  which 
Interest  amounts,  as  now  appears  by  the  evi- 
dence, to  about  $24,000.  The  fourth  claim  set 
up  In  the  bin,  as  amended.  Is  that  In  the  spring 
of  1801,  and  before  the  consolidation,  tbe  de- 
fendant and  Lewis  Perrlne  (called  In  the  bill 
a  "Purchasing  Syndicate"),  who  were  botb 
then  directors  of  the  Trenton  Horae-Rallroad 
Company,  one  of  the  constltaent  companies, 
took  from  the  treasury  of  the  latter  company, 
without  aatiiority,  $26,063.06,  sabseqnent^  re- 
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tnr&inK  $22,400  6nly,  so  tiuit  $2,6S3.08  U  claim- 
44  to  be  due  to  complainant,  aa  succeeding  to 
the  li^ts  of  the  constltnent  company.  It  now 
appears,  however,  that,  according  to  complain- 
ant's statement  of  theacconnt  mibmlttedonthe 
argnment,  nothing  is  claimed  to  be  due  to  com- 
plainant from  defendant  on  this  so-called  "Pru- 
chasing  Syndicate"  accoimt  of  the  Trenton 
Horse-Railroad  Company,  but  that  the  defend- 
ant, on  the  contrary.  Is  entitled  to  a  credit  on 
this  account  for  a  balance  of  about  $3,300 
due  to  him  from  complainant  as  successor  to 
the  Trenton  Horse-Railroad  Company,  wMch 
amount  is  to  be  allowed  him  as  a  credit  in  the 
general  account.  The  main  question  left  In 
dispute  at  the  hearing,  as  a  restilt  of  tbe  ac- 
counting, which  has  l)een  takm  as  part  of  the 
evidence  on  the  hearing,  is,  therefore,  the  de- 
fendant's liability  to  account  for  the  funds  of 
the  complainant  taken  for  the  payment  of  tbe 
$130,000  note  and  interest  tbereon,  and  for 
the  $1,900  in  cash  taken  on  Ck:tober  1,  1881. 
For  the  purpose  of  the  present  decision,  I  shall 
consider  only  Uiis  single  question,  leaving  the 
ottier  questions  arising  out  of  the  accounting, 
and  which  are  mainly  matters  of  detail,  as  to 
whicb  there  is  no  substantial  dispute,  to  be 
settled  hereafter,  If  the  parties  do  not  agree. 
The  material  facts  bearing  upon  this  main 
question,  as  I  find  them  to  be  established  by 
the  pleadings  and  proofs,  are  as  follows: 

Previous  to  January,  1891,  the  defendant 
and  Lewis  Perrtne,  Jr.,  together  owned  or 
controlled  all  of  the  capital  stock  of  the  Tren- 
ton Horse-Railroad  Company,  one  of  the  con- 
stituent companies,  except  66  shares.  The  en- 
tire stock  of  this  comi)any  was  1,441  shares, 
of  $25  each,  amounting  to  $36,100,  of  which 
defendant  owned  303  shares,  and  1,015  shares 
wo-e  held  by  I^wls  Perrlne,  Jr.,  and  his  fami- 
ly, as  follows:  Liewls  Perrtne,  Jr.,  S48  shares; 
Addle  Slack  Perrlne,  wife  of  Lewis  Perrine, 
Jr.,  126  shares;  HetU7  P.  Perrlne,  his  brother, 
1S2  shares;  and  Mrs.  Mary  A.  Bell,  a  sister, 
157  shares.  The  remaining  66  shares  were 
held  by  23  persons  or  estates,  the  largest  sin- 
gle b(riding  being  10  shares.  The  company 
had  a  bonded  debt  of  $100,000,  the  defend- 
ant. "WOBoa,  holding  about  $25,000  of  these 
bonds.  It  bad,  besides,  a  considerable  fkiat- 
Ing  debt,  and  tlie  stock  would  ivobably  not 
bave  brought  over  $5  a  sliare.  The  defendant 
was  a  man  of  large  means,  and  had  been  In 
the  habit  of  rendering  financial  assistance  to 
the  Trenton  OomiMuiy,  by  loans  and  otherwise. 
The  City  Railway  Company,  to  some  extent 
a  rival  or  competing  company,  bad  t>een  or- 
ganised, and  was  then  also  operating  its  road 
In  Trenton.  Lewis  Perrlne,  Jr..  who,  since 
the  death  of  his  father.  Gen.  Lewis  Perrlne, 
some  years  previous,  bad  been  in  charge  of 
the  management  of  the  Trenton  Company, 
about  January,  1881,  conceived  the  plan  of 
bringing  about  tbe  constdidation  of  the  Tten- 
ton  and  City  Companies  by  the  purchase  of 
the  entire  stock  of  the  latter  company  (100,000 
par  value),  and  then  forming  a  consolidated 
company,  which  should  take  in  these  two  com- 


panies, and  also  two  minor  companies,  the 
Hamilton  Company  and  South  Clinton  Com- 
pany, which  were  in  fact  mere  adjuncts  or  ex- 
tensions of  the  TrentiMi  Company,  and  had 
been  constructed  by  it  from  its  own  funds, 
and'for  which  stock  had  never  been  actually 
Issued.  The  equipment  of  the  road  electrical- 
ly was  a  part  of  the  plan  proposed  tai  connec- 
tion with  tbe  consolidation.  Perrlne,  who 
was  hlmsdf  without  the  means  or  credit  nec- 
essary for  this  purpose,  applied  to  defendant 
for  his  HHsiBtance,  and  after  several  coosultar 
tions  an  agreement  in  writing  was  made  be- 
tween them  on  March  28, 1801,  relating  to  the 
oonsoUdatlon,  and  a  supplement  theieto  was 
sigxted  by  both  on  March  28,  1881.  These 
agreements  are  set  out  in  full  In  tbe  defend- 
ant's answer,  and  at  this  point  I  shall  only 
state  their  general  effect,  so  far  as  thej  bear 
upon  the  main  question  now  in  issue,  viz.  the 
liability  of  tbe  consolidated  company  to  pay 
Wilson  the  $130,000,  and  his  right  to  receive 
it  from  the  funds  of  the  consolidated  company. 
By  the  agreement  of  MarA  23,  1891,  which 
was  an  agreement  between  Wilson  and  Per- 
tina  as  lndl^iduals,  the  scbeme  of  consolida- 
tion adopted  was  the  organlsatiaB  of  a  com- 
pany with  $1,600,000  caitital  stock,  and  tbe 
company  was  also  to  Issne  at  once  bonds  to 
ttie  amount  of  $1,000,000.  $190,000  of  which 
were  to  be  used  to  pay  off  the  bonded  indebt- 
edness of  the  Trenton  and  City  Companies  al- 
ready existing;  $8004)00  to  be  divided  among 
the  four  principal  owners  of  the  Trenton  Com- 
pany in  proportion  to  their  stoclc,— Lewis  Per- 
rlne, Jr.,  Samuel  K.  Wilson,  H.  P.  Perrlne, 
and  Mary  A.  Bdl;  and  $510,000  bonds  were 
to  be  offered  for  sale  to  the  public,  or  pledged 
with  some  trust  company  fk>r  advances  to 
equip  the  companies  electrically,  and  repay 
Wilson  $135,000  advanced  by  bim  In  casta  to 
buy  tbe  City  Railway  Company.  The  dUlie 
stock  of  tbe  consolidated  company  was,  by 
tbe  agreement,  to  be  divided  between  Wilson 
and  Perrlne,  the  latter  receiving  $760,000,  a 
controlling  interest;  Wilscn,  $600,000  for  ad- 
vancing the  $135,000  in  cash  to  buy  the  Gtty 
Railway  Company;  and  the  remaining  $M0,- 
000,  or  so  much  as  was  pot  needed  to  float  tbe 
Ixnds  to  be  offered  to  the  pabllc,  was  to  be 
equally  divided  between  Perrlne  and  Wilson. 
During  tbe  negotiations,  as  Wilson  swears, 
Perrine  liad  proposed  that  a  portion  of  the 
stock  of  the  consolidated  company,  also, 
should  be  divided  among  tlie  four  principal 
owners  of  the  Trenton  Company,  in  addition 
to  the  bonds,  but  he  (WQaon)  refusea  to  con- 
sent to  this,  and  a  provision  in  tbe  agreement 
dividing  $150,000  of  stock  among  these  own- 
ers was  stricken  out  before  signature.  No 
provision  was  made  in  either  at  the  agree- 
ments for  any  portion  of  the  stock  of  tbe 
consolidated  company  being  (ssoed  to  any  of 
the  Bliareliolders  of  the  Trenton  Oots^aoif. 
On  these  terms,  Wilson  bound  hiaoself  to  ad- 
vance in  cash  $135,000  to  porebase  tbe  City 
Railway  Company;  "said  sum  to  be  repaid  to 
him  in  cash  out  of  the  proceeds  of  tbe  first 
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sale  of  tbe  bonds  hereinbefore  provided  for, 
or  for  bonds  above  at  par,  at  bla  election; 
and  he  [Wilson]  agrees  to  render  such  other 
financial  assistance  as  may  be  necessary,  ei- 
ther by  advances  of  money,  or  indorsement 
of  notes  of  accommodation,  as  he  may  deem 
necessary,  and  as  be  may  be  willing  to  do." 
Perrlne,  on  his  part,  "hereby  agrees  to  com- 
plete said  consolidation  and  manage  proper- 
ty, and  to  Join  with  Wilson  in  all  notes,"  etc., 
assuming  one-half  liability  In  the  premises; 
and  the  following  provision  Is  added  as  to 
Wilson's  further  security:  "Said  Lewis  Per- 
rlne, Jr.,  further  agrees  to  turn  over  to  Sam- 
uel K.  Wilson  the  stock  of  the  Oity  Railway 
Co.  as  fast  as  the  same  Is  received  and  paid 
for,  as  further  collateral  for  aforesaid  ad- 
vance of  $135,000.  Bald  stock  to  be  returned 
to  said  Lewis  Perrlne,  Jr.,  as  soon  as  said 
advance  of  $135,000  as  aforesaid  Is  returned 
and  repaid  to  Samuel  K.  Wilson,  or  otherwise 
liquidated  to  his,  the  said  Wilson's,  satisfac- 
tion." 

By  the  supplementary  agreement  of  March 
28,  1801,  provision  Is  made  for  a  further  divi- 
sion of  bonds,  $100,000  each  to  Wilson  and 
Perrlne,  and  also  for  Perrine's  consultation 
with  Wilson  In  regard  to  expenditures,  Im- 
proTonents,  and  extensions,  wUch  are  to  be 
mutually  agreed  on;  and  Perrine's  salary  as 
general  manager  of  the  consolidated  company 
is  fixed  at  $5,000.  Upon  the  execution  of  this 
agreement  the  parties  proceeded  to  the  pur- 
chase of  the  City  Railway  stock,  operating  for 
that  purpose  through  a  negotiator  or  promoter, 
Mr.  L.  B.  French,  in  order  that  the  holders 
of  tiie  Oity  stock  might  not  know  that  the 
purchase  was  made  In  the  interest  of  the  rival 
company,  and  on  this  account  increase  their 
donands  for  the  stock.  French  consammated 
the  purchase  by  an  agreement  with  Mr.  Skirm, 
acting  for  the  owners  of  the  City  stock;  and 
the  price  to  be  paid  was  $125  per  fihare  for 
the  entire  900  8ha,res  ($112,500)  besides  the 
payment  of  the  floating  debt  of  the  Gity  C(»n- 
pany,  to  the  extent  of  $34,000,  and  Skirm 
agreed  to  driver  at  least  700  shares.  All  ex- 
cess of  the  debt  over  $34,000  was  to  be  paid 
by  the  headers  of  the  City  stock,  and  the  entire 
amount  to  be  paid  by  the  purchasers,  there- 
fore, on  this  basis,  was  $146,500,  besides 
French's  compensation,  which  seems  to  have 
been  about  $15,500  more.  On  March  27,  1891, 
defendant  advanced  directly  to  French  tat  the 
purchase  $75,000,  and  on  April  2,  1891,  $47,- 
400  additional;  In  all,  $122,400.  From  the 
payment  to  French  of  $47,400,  wtilch  was  made 
by  Wilson's  check,  French  to<A  out  $12,500 
In  cash,  which  he  retained  apparently  on  ac- 
count of  bis  compensation;  and  on  April  4, 
1891,  he  paid  to  Skirm,  by  his  own  checks,  the 
balance,  $109,900,  and  Sldrm  then  delivered  at 
least  600  shares  of  the  stock  to  French.  $76,- 
(KX)  of  this  amount  was  received,  as  Mr.  Skirm 
says,  in  payment  for  600  Shares  of  the  stock, 
and  $34,900  to  pay  the  debts  of  tiie  Caty  0>m- 
pany,  a  large  part  of  which  ($224(X))  was  in 
tlie  f<Hm  of  notes  upon  which  he  (Skirm)  was 


personally  responsible.  $22,400  of  tills  City 
Company  Indebtedness  was  settled  on  April 
4,  1891,  as  a^ipears  by  tlie  books  of  the  City 
Company,  but  the  boolis  of  the  Trenton  Com- 
pany do  not  show  that  it  was  connected  with 
this  transaction  of  payment  of  the  debts  of 
the  City  Company.  The  money  advanced  by 
Wilson  being  thus,  to  the  extent  of  $47,400, 
used  for  the  payment  of  the  debts  of  the  City 
Company  and  the  expenses  of  the  purchase, 
further  sums  were  necessary  for  the  purchase 
of  the  stock,  and  to  satisfy  French  in  full; 
and  this  money  was  raised  by  payments  made 
by  the  Trenton  Horse-Railroad  Company,  all 
of  which  appear  on  its  books  as  charges  to 
"Expense  of  (Sty  Railway  Purchase."  On 
April  30,  1881,  the  Trenton  (>>mpany,  by  Per- 
rlne, as  president,  gave  its  note  to  French  for 
$3,163.15  in  full  setaement  The  Trenton 
Company  also,  on  May  1,  1891,  discounted 
three  of  its  notes,  all  made  by  Perrlne  as  presi- 
dent, and  Indorsed  by  Wilson,  and  amounting 
together  to  $18,500.  Wilson  on  this  day  also 
gave  his  check  to  the  Trenton  Company  for 
$7,600,  and  from  the  $26,000  so  derived  tbe 
Trenton  Company  on  May  2d  and  May  4th  paid 
to  Skirm,  by  its  chedcs,  $25,000,  on  account  of 
the  balance  due.  As  the  indebtedness  of  the 
City  C<»npany  exceeded  $34,000,  and  an  ad- 
justment of  the  purchase  price  was  therefore 
necessary,  ibis  was  settled  between  Perrlne 
and  Sklim;  and  oa  May  1,  188a,  it  was  set- 
tled by  a  note  for  $5,967.80  given  to  Bkirm 
in  full  settlement.  This  was  a  note  of  tbe 
Trenton  Company  Indorsed  by  Wilson,  and  the 
only  note  not  indorsed  by  Wilson  in  these 
transactions,  in  which  the  Trenton  Company's 
notes  were  given,  was  the  note  for  $3,153.15 
given  by  the  Trenton  Company  to  French. 
The  latter  note  was  paid  at  maturity  from  tbe 
funds  of  tlie  Trenton  ComiMny,  but  all  of  tbe 
other  notes  (the  $18,500  note  and  the  $5,967.- 
80  note,  amounting  to  $24,467.80)  were  re- 
newed (with  Wilson's  indorsement)  from  time 
to  time  by  the  Trenton  Company  until  the  con- 
solidation, and  then  by  the  consolidated  com- 
pany, which  finally  paid  all  of  these  notes  from 
its  own  funds.  At  tbe  time  of  the  consolida- 
tion these  four  notes  were  carried  on  the  books 
of  the  Trentcsi  Company  as  liabilities  of  the 
Trenton  Company,  and  the  Purchasing  Syndi- 
cate, on  its  books,  was  charged  with  $34,553.08 
as  the  expense  of  purchasing  the  City  Railway; 
this  Including  the  $26,000  paid  to  Skirm,  the 
note  of  $5,967.80,  besides  discount  and  minor 
expenses  amounting  to  $430.13.  The  final  re- 
sult of  the  purchase  of  the  (Mty  Railwar.  so 
far  as  relates  to  the  amount  paid  aud  the 
sources  of  payment,  'is  as  follows: 

Amount  required  for  entire  expenses  ot  pur- 
chase of  stodc,  and  expenses,  as  follows: 

900  shares  of  stock,  $125  per  share  $112,500  00 

City  Company  debt  to  be  paid 34.000  00 

French's      compensation      retained 

from  Wilson's  check 12,600  00 

Note  to  French  in  settlement 3.153  15 

Discowit  OQ  notes,  etc 430  13 

^i2,B83  2S 
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Tbe  ultimate  Bonrces  of  payments  of  these 
accounts,  according  to  the  evidence,  seem  to 
have  been  as  follows: 

Paid  by  S.  K.  Wilsoa  as  follows: 

Directly  to  French.  $122,400  00 

Paid  to  Trenton  Co.         7,500  00 

$129,900  00 

Paid  by  consolidated  company  aft- 
er consolidation,   being   notes  of 

Trenton      Comi>sny      previously 

given   21,467  80 

Balance  paid  from  fnnds  of  Trenton 

Company  before  consoUdaticm,  or 

by    consolidated    company    after 

consolidation   8,216  48 

$162,683  28 

Tbe  evidence  diows  that  tbe  tvro  sums  of 
13.153.15  and  $430.13  were  paid  from  the  funds 
of  tbe  Trenton  Company  before  consolidation, 
but  tbe  eract  amount  paid  by  it  In  addition 
has  not  been  satisfactorily  shown,  probably 
for  tbe  reason  that  tbe  basis  of  arriving  at  the 
amount  of  the  note  given  on  adjusting  the 
payments  of  the  excess  of  the  debt  of  tbe  City 
Company  above  $^,000  do  not  appear.  Tbe 
total  amount  which,  by  the  books  of  the  Tren- 
ton Company,  seems  to  have  been  paid  by  It 
on  account  of  the  purchase,  and  charged  to 
the  Purchasing  Syndicate,  is  $34,553.08;  and 
this.  If  correot  as  to  the  amount,  shows  that 
the  payments  made  by  the  funds  of  the  Tren- 
ton Comjiany  before  consolidation  were  $1,- 
870.80  more  than  the  balance  above  stated. 
After  tbe  purchase  of  the  City  Company  stock 
tbe  City  road  was  managed  by  Mr.  Perrlne 
from  tbe  offices  of  the  Trenton  Company,  and 
be  bad  entire  charge  of  both  roads.  Perrlne, 
upon  tbe  purchase  of  the  City  stock,  had  all 
tbe  shares  transferred  to  his  name,  instead  of 
Wilson's,  and  remained  the  sole  owner  of  the 
shares  upon  the  City  Company's  books  at  the 
time  of  the  subsequent  consolidation.  These 
shares  were,  however,  actually  delivered  to 
Wilson  subsequent  to  the  purchase;  but  tbe 
date  of  delivery  is  shown  only  by  Wilson, 
whose  statement  Is  that  they  were  delivered 
during  the  summer  or  fall  of  1891,  and  that 
he  to  not  certain  whether  they  were  delivered 
before  or  after  the  consolidation.  During  the 
summer  of  1891  Wilson  assisted  the  Trenton 
Company  by  a  further  loan  of  $2,000,  which 
was  advanced  for  its  running  expenses.  For 
this  latter  amount,  and  also  for  the  $7,500  ad- 
vanced to  the  Trenton  Company  on  May  1, 
1891,  to  complete  the  purchase  of  tbe  City 
stock,  Wilson  appears  on  the  books  of  the 
company  as  a  creditor,  but  there  Is  no  entry 
to  bis  credit  of  the  $122,400  advanced  to 
French.  An  account  called  "Expense  of  City 
Bailway  Purchase"  was  entered  on  the  books 
of  the  Trenton  Company,  which  were  kept  un- 
der Perrine's  direction,  and  this  account  Is 
charged  on  September  SO,  1891,  with  $34,553.- 
08;  and  on  the  latter  date  the  account  is 
transferred  to  an  account  called  "Purchase 
Syndicate,"  who  are  charged  with  this  amount 
($34,553.08)  as  "casb  and  notes  of  Trenton 
Horse-Railroad  Company  applied  to  purchase 
of  tbe  City  Railway  Company."    These  ac- 


counts were  opened  by  Perrine's  directions, 
and  none  of  the  money  of  the  Trenton  Com- 
pany, which  was  applied  for  these  purposes, 
came  to  Wilson's  hands;  and  on  the  other 
hand,  as  above  stated,  he  advanced  to  the  com- 
pany $7,500  of  the  funds  which  were  so  ap- 
plied by  Perrlne.  After  the  purchase  of  the 
stock,  Wilson  seems  to  have  left  the  practical 
carrying  out  of  the  consolidation  to  Perrlne, 
the  latter  being  a  lawyer;  and  Wilson  himself 
does  not  appear  to  have  had  other  counsel  or 
advice,  either  In  relation  to  the  agreement  be- . 
tween  Perrine  and  himself,  or  as  to  the  pro- 
visions In  the  consolidation  agreement  necessa- 
ry for  bto  protection,  in  relation  to  the  re- 
payment by  the  consolidated  company  of  the 
advances  he  had  made  for  the  purchase  of  the 
stock  of  one  of  the  constituent  companies. 
These  advances,  to  tbe  extent  at  least  of  $122,- 
400,  did  not  appear  upon  the  books  of  the 
Trenton  Company  as  a  debt  or  liability  of 
that  company,  nor  did  this  company  appear 
to  be  the  purchaser  of  the  City  stock;  and, 
on  tbe  contrary,  the  Purchasing  Syndicate 
were,  on  the  company's  books,  debtors  of  the 
Trenton  Company,  Instead  of  Its  creditors,  for 
money  advanced  to  It  by  the  company,  or  on 
Its  behalf,  to  purchase  the  stock.  The  status  of 
the  Trenton  Company  at  the  time  of  the  con- 
solidation was,  as  shown  by  its  books,  simply 
that  It  was  a  creditor  of  the  Purchasing  Sya- 
dlcate  for  over  $34,500  advanced  by  it  for  the 
purchase  of  the  City  Railway  stock,  and  bad, 
BO  far  as  appeared  by  its  books,  no  ownership 
of  or  right  to  the  stock  so  purchased. 

Tbe  consolidation  was  effected  under  the 
Laws  of  February  21,  1888,  c  48,  p.  74,  au- 
thorizing the  consolidation  of  horse-railroad 
companies,  and  of  April  16,  1891  (P.  L.  455), 
permitting  horse  or  other  street  railways  to 
consolidate  in  the  manner  provided  for  the  con- 
solidation of  horse-railroad  companies.  The 
former  act  (P.  L.  1888,  p.  74,  etc.)  provides 
the  method  of  consolidation,  which  is  to  be  by 
means  of  a  joint  agreement,  entered  into  by 
the  directors  of  the  several  corporations  under 
the  seal  of  the  company,  for  the  consolidation, 
and  prescribing  Its  terms  and  conditions,  and, 
among  other  things,  "the  number  of  shares 
of  the  capital  stock,  the  amount  or  par  value 
of  each  share,  and  the  manner  of  converting 
the  capital  stock  of  each  of  tbe  said  companies 
into  the  new  corporation,"  etc.  This  agree- 
ment to  to  be  submitted  to  tbe  stockholders  of 
each  company  at  a  meeting  specially  called,  on 
notice  prescribed,  and  it  to  to  be  voted  on  by 
ballot  of  each  company  separately;  and,  on 
the  adoption  of  the  agreement  by  a  three- 
fourths  vote,  that  fact  to  to  be  certified  on 
the  agreement  by  the  secretaries  of  the  respec- 
tive companies  under  the  seals  of  the  compa- 
nies. The  agreement  (or  a  certified  copy)  is 
then  to  be  filed  in  the  office  of  the  secretary 
of  state,  and  (section  1,  snbd.  2)  "shall  from 
thence  be  deeoied  and  taken  to  be  the  agree- 
ment and  act  of  consolidation  of  the  said  com- 
panies." By  section  3  of  the  act,  on  the  eon- 
summation  of  the  consolidation  all  tbe  fran- 


Digitized  by  VjOOQIC 


480 


87  ATLANTIC  KBPOKTEB. 


(S.J. 


chlses,  property,  anA  rights  of  each  of  the 
constituent  companies  vest  in  the  cousolidated 
company,  subject  to  creditors'  rights  and  liens; 
and  by  section  7  the  consolidated  company  Is 
autiiorlzed  to  Issue  bonds  sufficient  to  cover 
the  indebtedness  of  the  constituent  companies, 
and  to  complete,  reconstruct,  and  better  equip 
the  railroads,  securing  the  bonds  by  mortgage 
on  Its  franchises;  and  these  bonds  may  be 
given  In  satisfaction  for  the  debts,  on  such 
terms  as  may  be  agreed  on  between  tbe  hold- 
ers and  the  directors  of  the  consolidated  com- 
pany. The  agreement  of  consolidation  In  this 
case  Is  annexed  to  the  answer,  and,  In  refer- 
ence to  the  terms  of  consolidation,  provides  as 
follows:  "Sixthly,  that  the  capital  stock  of 
the  consolidated  company  shall  be  $1,500,000, 
being  15,000  shares  of  $100  each;  and,  sev- 
enthly, that  the  stock  of  the  constituent  com- 
panies Is  convertible  as  follows:  To  the  share- 
holders of  the  Trenton  Horse  R.  R.  C!o.,  1,444 
shares,  being  share  for  share;  the  same  to 
the  shareholders  of  the  Hamilton  and  South 
Clinton  Companies,  200  and  100  shares,  re- 
spectively, and  the  balance,  13,256,  to  the 
shareholders  of  the  City  Railway  Company 
for  their  900  shares  In  the  latter,  and  being 
at  the  rate  of  14  I'Vxzs  shares  of  consoli- 
dated stock  for  each  share  of  the  City  Rail- 
way stock."  The  agreement  further  (section 
8)  conveyed  all  the  railroads,  property,  rights, 
etc.,  of  each  company;  and  these  properties, 
rights,  and  franchises  were  accepted  (section  9) 
subject  to  two  debts  specified,  viz.  the  bonded 
debt  of  the  Trenton  Horse-Railroad  Company 
for  $100,000,  and  the  like  debt  of  the  City  Rail- 
way Company  for  ?90,000.  No  other  debts  were 
speclQed  as  existing,  but  there  was  no  express 
stipulation  (except  as  to  the  Hamilton  and 
South  Clinton  Avenue  Companies)  that  there 
were  no  other  debts;  and  I  am  Inclined  to  the 
view  that  the  true  construction  of  these  two 
clauses,  taken  together,  Is,  that  the  property 
conveyed  was  subject  by  way  of  lien  to  these 
debts,  and  not  that  these  specified  debts  were 
to  be  understood  as  the  only  debts  of  any  of 
the  companies.  No  provision  was  made  In 
these  articles  of  consolidation  that  any  pay- 
ment, either  In  cash  or  bonds  of  the  consoli- 
dated company,  should  be  paid  to  any  share- 
holders of  the  City  Railway  Company  upon 
the  exchange  of  stock,  either  for  advances  paid 
to  purchase  this  stock  or  otherwise. 

At  the  first  meeting  of  the  stockholders  of 
the  consolidated  company,  held  on  Beptember 
28,  1891,  after  the  adoption  of  the  consolidat- 
ed agreement  by  the  constituent  companies, 
the  Joint  agreement  for  consolidation  was 
adopted,  with  the  terms,  provisions,  and  con- 
ditions therein  contained,  and  directed  to  be 
filed,  and  shares  of  the  capital  stock  of  the 
consolidated  company  were  directed  to  be  Is- 
sued In  ezcbange  for  the  shares  of  the  con- 
stituent companies,  as  provided  for  In  the 
agreement  At  this  meeting,  Perrlne,  Wilson, 
and  seven  others  were  elected  as  directors  for 
one  year,  and  Perrlne  waa  elected  president, 
and  Wilson  vice  president,  for  one  year,  and 


until  their  sneoeaBors  were  cbosen.  At  tbe 
same  meeting  of  stocft^holders,  re8<dutloB8  were 
passed  authorizing  the  consolidated  company 
to  borrow  $1,000,000,  and  issue  its  bonds,  se- 
cured by  mortgage,  to  pay  the  Indebtedness  of 
the  companies  merged  and  consolidated,  and 
to  aid  In  the  canq)letloB  and  eoulpmeats  of 
Its  roads.  Resolutions  of  a  similar  cbazacter, 
accepting  the  consolldatlOB  agreemeot,  elect- 
ing ofllcers,  and  authtHrlzing  the  mortgage, 
were  passed  at  a  meeting  of  the  directors  o( 
the  consolidated  comiMiny  held  on  the  same 
day,  28th  September,  1891,  after  the  stock- 
bolders'  meeting.  Defendant  was  present  at 
this  meeting  of  the  directors,  and  voted  for 
them,  and  I  thhik  the  evidence  establishes 
that  he  heard  the  agreement  of  consolidation 
read.  He,  however,  denies  this.  At  this  di- 
rectors' meeting  the  stock  of  the  consolidated 
company  was  authorized  to  be  Issued  In  ex- 
change for  the  shares  of  the  constituent  com- 
IMinies,  and  the  president  was  authorized  to 
take  the  proceedings  proper  or  necessary  to 
effect  the  exchange  or  carry  It  out.  The  presi- 
dent's salary  was  fixed  at  $5,000  per  year, 
and  he  was  authorized  to  fix  the  salaries  of 
the  secretary,  treasurer,  and  the  other  em- 
ployes and  agents  of  the  company.  At  meet- 
ings of  the  stockholders  and  directors  of  the 
consolidated  company  held  on  September  30. 
1801,  the  day  of  the  filing  of  the  agreement, 
the  action  of  the  board  of  directors  taken  on 
September  28,  1891,  in  reference  to  the  ls.«n- 
Ing  of  the  bonds  and  mortgage,  was  ratified. 
At  this  meeting  of  the  board  of  directors,  the 
defendant  seems  to  have  been  present,  and 
the  mortgage  was  read.  At  no  time  during 
these  proceedings  for  consolidation  was  there 
any  disclosure,  by  either  Wilson  or  Perrlne. 
to  the  other  stockholders  or  dhectors,  that 
there  was,  between  them,  any  agreement  for 
consolidation  upon  terms  different  from  tho(»e 
apeclfled  In  the  agreement,  or  ttiat  any  por- 
tion of  Hie  bonds  of  the  consolidated  com- 
Xtany  were  to  be  Issued,  either  to  the  hrtders 
of  the  City  Railway  stock  in  addition  to  their 
Shares  provided  for  at  the  rate  of  over  14  to 
1,  or  that  the  amount  advanced  by  Wilson 
for  the  purchase  of  these  shares  of  one  of 
the  constituent  companies  was  Intended  to  be 
claimed  as  a  debt  of  one  of  the  other  constitu- 
ent companres,  which  tbe  consolidated  com- 
pany was  liable  to  pay.  Nor,  on  the  oO»er 
hand,  does  Wilson's  attention  seem  to  hare 
been  called  by  Perrlne  to  the  effect  of  the  arti- 
cles of  consolidation,  if  adopted  In  this  form, 
upon  his  right,  as  against  the  consolidated 
company,  to  require  the  performance  of  the 
terms  agreed  upon  between  himself  and  WD- 
son,  esi)eclaDy  In  reference  to  the  repayment 
out  of  the  funds  of  the  consolidated  company 
of  Wilson's  advances  for  purdiaslng  tAoA  of 
a  constituent  company.  Wilson  evidently  re- 
lied upon  Perrlne  to  protect  him.  Perilne,  In- 
stead of  Inserting  In  the  articles  a  provlsioD 
for  additional  payment,  or  for  bonds  to  holder^ 
of  the  City  stock,  which  would  seem  to  be  ihe 
only  method  In  which  anch  a  vital  and  mate- 
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rial  point  in  the  terms  of  consolidatloa  could 
be  reached  at  all,  ado(>ted  the  plan  of  treating 
these  advaucea  as  a  debt  of  the  consolidated 
company  from  the  very  outset,  by  entering 
the  transactions  npon  Its  XiodkB  as  a  debt  due 
from  the  Trenton  Horse-Railroad  Company 
to  Wilson  for  adyances  made  to  that  com- 
pany previous  to  consolidation.  Immediately 
upon  the  consolidation,  Ferrine  assumed  com- 
plete control  of  the  management  of  the  com- 
pany. Its  books  were  opened  under  his  di- 
rection and  control,  and  upon  these  books,  at 
the  outset,  and  in  the  charges  against  "Ball- 
road  and  Appurtenances,"  the  total  amount 
(indndlnc  $1,500,000  capital  stock)  was  $1,- 
938,636.62.  Among  the  items  of  charge  is  one 
for  $131.S0O  doe  S.  K.  Wllaon  "for  cash  ad- 
ranced  T.  H.  B.  R.  Co.  as  follows:  March  27, 
1891,  $75,000;  April  2.  1881,  $47,400;  May 
1.  1801,  $7,600;  August  16,  1861,  $2,000;  to- 
tio.  $131,900."  The  purpose  of  the  advances 
is  not  stilted  on  the  books.  Mr.  Wilson  from 
this  date  appears  as  a  creditor  on  the  books 
of  the  complainant  for  this  amount,  and  aboul 
November  5,  1801,  he  received  from  the  com- 
ptadnant  $1,900  on  account  of  the  principal  of 
the  advances,  and  $3,967  for  interest  on  ad- 
vances accrued  to  October  1,  1891.  On  that 
date  (November  5,  1891)  Ferrine  executed  and 
delivered  to  Wilson  the  note  in  question,  for 
$130,000,  as  fidlows:  "$130,000.  Trenton,  N. 
J.,  October  1st,  1881.  One  (1)  year  after  date 
we  promise  to  pay  to  the  order  of  Bam'l  K. 
Wilson,  at  the  banking  house  of  the  Trenton 
Banking  Company,  one  hundred  and  thirty 
thousand  o/ioo  dollars,  without  defalcation  or 
discount;  value  received.  Interest  at  6  per 
cent.,  payable  semiannually.  The  Trenton 
Passenger  Railway  Co.,  consolidated.  Lewis 
Perrlne,  Jr.,  President." 

The  entire  transaction  was  managed  by 
Perrine  alone,  and  was  not  brought  to  the 
attention  of  the  board  of  directors,  or  of  any 
of  the  directors,  except  Btokes,  who  was  In 
Wilson's  employ.  There  was  no  conceahnent, 
however,  of  the  transaction  upon  the  books 
of  the  company,  which,  in  Wilson's  account, 
as  weU  as  In  the  other  pn^er  places,  openly 
dladosed  from  this  time  forward  the  payments 
on  account  of  the  note,  and  the  transactions 
relating  thereto.  At  the  time  of  receiving  the 
note.  WUaon  held  the  900  shares  of  the  City 
Ballway  stoclc,  which  bad  been  delivered  to 
him,  but  he  bad  not  then  received  any  shares 
of  the  consolidated  company  issued  in  ex- 
change therefor.  The  shares  of  the  consolidat- 
ed stock  issued  in  exchange  for  the  Trenton, 
Hamilton  and  South  CUnton  Companies  seem 
to  hare  been  issued  substantially  according  to 
the  agreement,  vie.  share  for  share  to  each 
stockholder  of  record  or  entitled  to  shares, 
and  WQson  received  his  share  of  these.  As 
to  the  City  Railway  Company,  Perrine  caused 
to  be  issued  to  himself  18,241si/xib  shares, 
and  to  WllsiHi  14i««/2ib;  the  latter  being  the 
equivalent  of  a  single  share  of  the  City  Rail- 
way stock.  The  agreement  of  consolida- 
tion   provided   that   the   shares  of   the   con- 
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soUdated  company  should  be  issued  npon  the 
surrender  of  the  stock  of  the  constituent  com- 
panies, but  all  of  the  City  Railway  stock  was, 
at  the  time  Perrine  issued  the  stock  to  him- 
self, in  Wilson's  possession,  as  collateral  for 
his  advances;  and  Perrine,  who,  under  the 
resolution  above  referred  to,  was  authorized 
to  cany  out  the  exchange  of  the  stock,  does 
not  then  appear  to  have  requested  Wilson  to 
deliver  the  City  stock,  or  to  have  notified  him 
that  all  of  the  new  stock  had  been  issued  to 
him  (Perrine).  The  City  stock  was  held  by 
Wilson  for  about  a  year,  when  it  was  de- 
livered to  Perrine  under  the  circumstances, 
hereinafter  stated.  On  January  20,  1892,  Wil- 
son and  Perrine  by  a  written  agreement  en- 
tered into  between  them  individually,  agreed 
that  the  first  mortgage  bonds  of  the  compa- 
ny should  be  deposited  with  the  Central  Trust 
Company,  the  trustee  under  the  mortgage,  sub- 
ject to  their  joint  order,  or  that  of  theh:  legal 
r^resentativee'.  Two  hundred  and  forty  bonds 
were  delivered  to  the  trust  company  under 
this  order,  and  receipted  for  by  the  trustee. 
On  January  28,  1892,  Perrine,  as  president  of 
the  company,  by  letter  of  that  date,  requested 
the  trustee  to  certify  260  bonds  on  the  order 
of  Mr.  Wilson,  on  presentatioa  by  him,  with 
the  statement  ttiat  "these  bonds  have  not 
been  sold,  but  simply  deposited  with  Mr.  Wil- 
son as  collateral  for  loan."  After  the  receipt 
of  this  letter  the  trust  company  seems  to  have 
held  260  bonds  subject  to  Mr.  Wilson's  or- 
der. In  the  meantime,  and  up  to  April,  1892, 
Perrine  had  undertaken,  with  the  assistance 
of  Wilson's  credit,  to  equip  the  road  electric- 
ally, and  had,  up  to  this  time,  eq\ilpped  about 
one-half  of  the  road,  at  a  large  expense,  which 
was  carried  as  an  indebtedness  of  the  con- 
solidated road.  But  his  efforts  to  market  the 
bonds  of  the  company  under  ttie  mortgage  of 
1891  to  meet  this  expenditure  were  unsuccess- 
ful, and,  in  order  to  raise  funds  by  improving 
the  security  of  the  bonds,  Ferrine  arranged 
with  Gay  &  Stanwood,  brokers,  of  Boston,  to 
take  the  whole  issue  of  $1,000,000  bonds  at 
the  price  of  $9S0  per  bond  of  $1,000,  but  that 
new  bonds  and  a  new  mortgage  should  be 
executed.  These  agreements,  which  were  in 
writing,  were  approved  at  a  meeting  of  the 
directors  of  the  company  on  April  14,  1892,  at 
which  defendant  was  present;  and  a  new 
mortgage  was  authorized,  substantially  on 
the  terms  of  the  first  mortgage,  but  with  the 
provision  added  that  the  trustee,  after  retain- 
ing $390,000  of  the  bonds  to  meet  the  under- 
lying Iwnds  of  the  Trenton  and  City  Compa- 
nies ($190,000),  and  $200,000  for  the  purpose 
of  constructing  extensions  of  the  road,  should 
deliver  the  other  bonds  to  the  railroad  com- 
pany upon  delivery  to  It  of  a  copy  of  a  reso- 
lution of  the  board  of  directors  stating  the 
number  required,  and  the  purpose  to  which 
the  proceeds  were  to  be  applied,  which  pur- 
pose was  to  be  one  of  the  purposes  set  forth 
in  the  resolution,  vis.  for  paying  the  indebted- 
ness of  the  companies  merged  or  coosolidated, 
and  equipping  the  road;    and  the  company 
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agreed  that  the  proceeds  of  the  bonds  so  certl- 
fled  and  delivered  should  be  used  only  for  the 
said  purposes.  After  the  execution  of  this 
mortgage  and  of  the  new  bonds,  Mr.  WUson, 
In  May,  1892,  received  240  of  the  new  bonds, 
and  these  he  delivered  to  the  trust  company 
on  or  about  May  7,  1882;  Perrlne,  as  presi- 
dent, advising  the  trust  company,  by  letter 
of  that  date,  ttiat  these  bonds  "are  pledged 
by  our  company  to  Mr.  Wilson  as  collateral 
security  for  certain  cash  advances  made  by 
him  to  said  railway,"  and  requesting  receipt 
to  be  issued  to  Wilson  for  these,  and  also 
for  20  bonds  additional,  making  260  in  all, 
as  collateral.  The  company  Issued  a  receipt 
dated  May  3,  1682,  to  Mr.  Wilson,  stating  that 
they  held  240  bonds  subject  to  Iris  order,  and 
also  acknowledged  receipt  from  Wilson  of 
the  240  bonds  originally  issued,  and  for  wlilch 
the  new  bonds  were  substituted.  Some  time 
after  the  bonds  had  thus  been  delivered  to 
Wilson,  and  a  year  or  more  after  he  had  re- 
ceived the  City  stock  as  collateral,  Wilson  de- 
livered to  Perrlne  the  City  stock  at  Perrine's 
request,  and  upon  his  statemoit,  aa  Wilson 
says,  that  he  wanted  it  to  file  to  complete  the 
papers  of  consolidation,  or  to  deposit  in  the 
state  house  as  part  of  the  consolidation  pa- 
pers. On  this  statement,  Wilson  surrendered 
the  City  utock,  retaining  the  200  bonds,  but 
does  not  appear  to  have  requested  from  Per- 
rlne the  consolidation  stock  issued  in  exchange 
for  the  City  shares,  nor  did  Perrine  offer  to  de- 
liver these.  From  the  time  of  this  delivery 
up  to  August,  1898,  no  payments  were  made 
on  account  of  the  note,  the  whcde  proceeds  of 
the  sale  of  bonds  to  the  brokers  being  needed 
for  the  equipment  and  purposes  of  the  road; 
and  the  defendant,  In  addition,  lent  his  credit 
to  the  road,  by  indorsements  and  guaranties, 
to  a  very  large  amount,  and  In  the  aggregate 
over  $1,000,000  up  to  this  time.  On  August 
14,  1803,  the  first  payment  was  made  from  the 
complainant's  funds  on  account  of  the  $130,000, 
and  the  entire  payments  made  on  account  of 
the  note  by  complainant's  checks  directly  to 
defendant  are  as  follows:  August  14,  1883, 
$.'i,000;  September  9,  1898,  $7,000;  Novem- 
ber 6,  1883,  $15,000;  February  1, 1894,  $15,000; 
March  5,  1894,  $10,000;  in  all,  $50,000,— paid 
by  complainant's  checks  on  Its  own  funds, 
all  signed  by  Perrlne  as  president,  and  given 
directly  to  the  defendant.  The  balance  of 
the  money  received  by  defendant  upon  the 
note  was  by  checlcs  or  drafts  of  the  General 
Trust  Company  for  the  proceeds  of  bonds 
lield  by  H  subject  to  the  order  of  Mr.  Wilson. 
Previous  to  July  16,  1894,  Wilson  had  re- 
turned to  the  company,  or  allowed  it  to  re- 
ceive, the  proceeds  of  some  of  the  260  bonds 
held  by  him  as  collateral,  and  in  the  trustee's 
hands,  and  on  this  date  there  were  92  bonds 
so  remaining.  By  letter  of  July  18,  1894,  Wll- 
son  directed  the  trustee  to  deliver  92  bonds 
to  Gay  &  Stanwood,  for  $980  each;  stating 
that  the  bonds  were  held  by  him  as  collateral, 
and  requesting,  therefore,  to  be  advised  of  re- 


ceipt of  proceeds  of  sale.  Perrine,  as  president 
of  the  complainant,  added  a  postscript  that  "ap- 
proved price  of  bonds  was  98,  and  interest  from 
April  1,  1894,  to  delivery."  On  the  following 
day,  WUson  sent  8  additional  bonds,  to  make  up 
$100,000  bonds  for  Gay  &  Stanwood.  The 
source  from  which  these  8  bonds  were  obtained 
does  not  appear,  but  defendant's  answer  seems 
to  admit  that  all  of  the  bonds  defendant  rea- 
lized on  were  part  of  the  original  deposit. 

Previous  to  these  Joint  directions  of  Wilson 
and  Perrlne  in  reference  to  the  disposition  of 
these  82  bonds,  differences  had  arisen  betn'een 
them  In  reference  to  financial  matters,  and  be- 
fore July,  1894,  Wilson  had  apparently  noti- 
fied the  trust  company  not  to  p^rolt  the  com- 
pany to  draw  the  balance  of  funds  in  its 
hands  as  trustee  to  the  credit  af  the  company 
for  the  proceeds  of  sale  of  its  bonds.  These 
differences  seem  to  have  been  adjusted,  and 
on  July  2,  1894,  Wilson  wrote  a  letter  to  the 
trust  company,  requesting  it  to  honor  draft  of 
the  company  for  balance  In  the  trustee's 
hands,  "withont  dlsturbhig  bonds  held  by  yon 
for  me  as  collateral,  said  bonds  amounting 
to  $92,000."  This  letter  of  Wilson's  was  bi- 
closed  to  the  trust  company  in  a  letter  of 
Perrine's  dated  July  17,  1894.  The  trust  com- 
pany, pursuant  to  Mr.  Wilson's  directions, 
sent  the  100  bonds  to  Gay  &  Stanwood,  re- 
ceived from  them  the  stipulated  proceeds  of 
sale,  and  from  these  proceeds  of  sale  paid 
over  to  the  defendant,  by  its  ovta  checks  to 
defendant's  order,  $100,312.60  on  the  follow- 
ing dates:  August  6.  1894,  $50,006.33;  Sep- 
tember 4,  1894,  $25,125;  and  September  15. 
1884,  $25,179.17.  None  of  this  money  wa-- 
paid  directly  by  the  trust  company  to  UK- 
complainant,  but  it  was  all  received  by  wn- 
Bon  from  the  trust  company  aa  proceeds  of 
the  bonds  held  by  It  subject  to  Wilson's  or- 
der. The  checks,  however,  appear  on  their 
face  to  be  drawn  on  "Account  of  Trenton 
Pass.  Ry.,"  and  on  "Trust  Account,"  and 
were  paid  and  charged  by  the  trustee  to  the 
bond-trust  account  with  the  complainant.  The 
last  check  of  $25,179.17  was  more  than  snfii- 
clent  to  pay  the  balance  of  principal  due  on 
the  note  after  applying  the  previous  pay- 
ments, which  balance  was  $4,868.67;  and  the 
difference  ($20,132.50)  was  ctiarged  by  the 
complainant  on  its  books  to  Mr.  Wilson  in  his 
personal  account,  on  which  there  was  then 
owing  by  the  company  to  Wilson,  for  Ioan.«. 
about  $10,500.  The  Interest  paid  to  Mr.  Wn- 
son  on  the  $130,000  note  from  time  to  time 
amounted  in  all  from  November  4,  1S81,  ti> 
July  2,  1884,  to  $23,900.75,  all  of  which  seems 
to  have  been  paid  direct  to  Wilson  from  the 
funds  of  the  company,  or  to  have  been  allow- 
ed to  him  as  credits  in  his  personal  account. 
In  September,  1804,  serious  differences  ant!^- 
between  Perrlne  and  Wilson  in  reference  ti- 
the management  of  the  road,  and  WUson,  In 
order  to  protect  himself,  as  he  says,  tben  in- 
sisted upon  a  transfer  from  Perrine  to  bbns^ 
of  a  majority  of  the  stock  of  the  coosidldatad 
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company,  and  refused  further  financial  as- 
idstance  or  Indorsement  unless  this  was  done. 
•Up  to  June,  1894,  Perrlne  held  In  his  o^-n 
name  tbe  entire  stock  issued  In  exchange  for 
the  City  Company  stock,  except  the  single  cer- 
tificate issued  to  Wilson  for  14+  shares,  as  the 
equivalent  of  1  share  of  City  stock.  The 
bonds  of  the  company  having  been  floated 
without  recourse  to  the  stock,  the  entire  stock 
of  the  company  was,  under  the  agreements 
between  Wilson  and  Perrlne,  to  be  divided  be- 
tween them  as  follows:  $760,000  to  Perrlne, 
$500,000  to  Wilson,  and  the  balance,  $240,000, 
not  needed  to  float  the  bonds,  to  be  equally 
divided  between  them.  Perrlne  on  June  1, 
19M,  without  notice  to  Wilson,  or  consultation 
with  hlin,  made  a  different  division  of  the 
stock,  giving  WUson  at  that  time  4,551-)- 
shares,  and  divided  the  entire  balance,  8,689(- 
iitiares,  between  lilmself,  his  wife,  brother, 
and  sister,  he  retaining  6,802.  This  division 
between  the  Perrtnes  was  not  based  on  their 
proportionate  ownership  of  shares  In  the  Tren- 
ton Company,  but,  bo  far  as  appears,  was  an 
arbitrary  division  by  Lewis  Perrtne,  without 
any  money  payment  When  Wilson  demand- 
ed a  control  of  the  majority  of  the  stock  In 
September,  he  did  not  know  that  this  division 
liad  been  made.  In  the  latter  part  of  Septem- 
ber, 18&4,  the  company  was  in  financial  dis- 
tress, by  reason  of  Wilson's  refusal  to  con- 
tinue his  indorsements;  and  Perrlne  then  in- 
formed Mr.  Buchanan,  the  counsel  of  the 
company,  of  Wilson's  receipt  of  the  money 
from  the  sale  of  the  bonds.  Perrlne,  in  com- 
pany with  the  counsel  of  the  company,  at 
once  visited  Wilson  at  his  residence,  and  the 
company's  counsel  then  stated  to  Wilson,  at 
Perrine's  request,  the  effect  of  Wilson's  with- 
drawing the  money  of  the  company;  the  state- 
ment, as  made  in  both  Perrlne  and  Wilson's 
presence,  being  that,  in  view  of  what  he  (the 
i-ounsd)  knew  about  the  origin  and  history  of 
tlie  bonds,  they  (Wilson  and  Perrlne)  had  both 
lieen  guilty  of  a  crime,  and  were  liable  to 
ponishment  by  imprisonment,  and  that  in  his 
(ttae  counsel's)  Judgment  the  only  way  to  es- 
cape was  to  restore  the  money.  The  counsel 
also  stated  that  unless  the  money  was  restored 
ttae  company  would  go  into  the  hands  of  a  re- 
ceiver. Perrlne  also  told  Wilson,  after  the 
coans^s  proposition,  that  the  only  alternative 
to  the  proposition  to  restore  the  money  was 
to  oontlnne  to  Indorse,  and  Perrlne  threatened 
to  Ineak  np  the  roads  unless  WUson  continued 
to  indorse.  Wilson  refused  to  continue  his 
Indorsements  unless  a  majority  of  the  stock 
was  transferred  to  him,  and  the  parties  sepa- 
rated. This  demand  for  the  return  of  the 
money  made  in  Perrine's  presence,  and  appar- 
ently by  his  direction,  was  the  first  intima- 
tion to  Wilson  that  Perrlne,  either  individual- 
ly or  as  im  oflScer  of  the  company,  repudiated 
tbe  agreement  between  them  in  reference  to 
repaying  Wilson  for  the  advances  he  had 
made  to  pnrcbase  the  City  stock  for  the  bene- 
fit of  himself  and  Perrlne.  The  demand  for 
the  retnm  of  the  money  was  not  accompanied 


by  any  offer  on  Perrine's  part  to  return  to 
WilRon  tbe  shares  of  stock  in  the  consolidated 
company  which  had  been  Issued  to  Perrlne 
for  the  City  stock  purchased  by  the  use  of 
Wilson's  money  and  credit.  Nor  did  Perrlne 
in  fact  propose  to  restore  this  stock,  or  any 
part  of  it,  to  Wilson,  as  appears  by  his  state- 
ment made  shortly  after  to  Mrs.  Wilson,  that 
be  would  never  yield  to  Mr.  Wilson's  having 
a  majority  of  tbe  stock,  and  that  "he  was  go- 
ing to  protect  himself  and  leave  WUson  In  a 
hole." 

Wilson's  hidorsements  for  the  consolidated 
company  up  to  this  time  had  been,  in  the 
aggregate,  nearly  $1,600,000,  and  during  the 
year  1804,  up  to  October,  was  nearly  $200,- 
000.  His  refusal  to  indorse  further  imless  he 
had  control  of  a  majority  of  the  stock,  and 
Perrine's  refusal  to  concede  this  point,  led  to 
the  final  breach  between  these  parties.  Short- 
ly afterwards  Perrlne,  stUl  holding  in  his 
own  name,  or  controlling,  all  of  the  stock  of 
the  consolidated  company  Issued  in  exchange 
for  tbe  City  stock,  except  tbe  4,551-1-  shares 
held  by  Mr.  Wilson,  took  steps  to  realize  upon 
the  shares  he  held.  The  first  step  taken  by 
Perrlne  was  a  proposed  lease  by  the  consoli- 
dated company  to  the  Trenton  Traction  Com- 
pany, which  was  incorporated  on  December  7, 
1894,  for  999  years.  The  execution  of  this  lease 
was  temporarily  enjoined,  upon  the  application 
of  Mr.  WUson,  and  the  hearings  adjourned  on 
the  application  of  the  consolidated  company, 
stIU  under  Perrine's  direction,  from  December 
26,1694,toJannary6,1806.  On  or  before  Decem- 
ber 2eth  ttte  plan  of  leasing  to  the  traction 
company  was  abandoned,  and  on  that  day,  by 
the  agreement  of  that  date  made  between 
Perrlne  and  the  traction  company,  Perrlne, 
who  is,  In  the  agreement,  stated  to  represent 
himself  and  also  Henry  P.  Perrine,  Mary  A. 
Bell,  and  Addle  Slack  Perrlne,  agrees  to  sell 
9,941  shares  of  the  consolidated  stock  "now 
owned  by  him  and  the  said  persons  he  repre- 
sents" for  $24  per  share  (in  all,  $238,584),— 
$35,000  to  be  paid  at  the  signing  of  the  agree- 
ment, when  1,456  shares  were  to  be  assigned 
to  the  traction  company,  and  the  balance, 
$203,5W,  In  three  Installments  of  $67,861.33 
each,  payable  June  26,  1896,  September  28, 
1896,  and  December  26,  1806;  the  deferred 
payments  carrying  5  per  cent  Interest  Per- 
rlne also,  by  this  agreement,  assigns  to  the 
traction  company  all  his  Interest  in  the  can- 
celed certificates  of  stock  of  the  four  consoli- 
dated corporations,  and  bis  interest  in  the 
property  owned  by  said  four  companies  prior 
to  consolidation,  and  agrees  to  procure  from 
the  parties  he  represents  formal  written  as- 
signments of  their  interest  In  the  canceled 
stock  and  property.  It  was  further  agreed 
that  the  remaining  8,485  shares  should  be 
transferred  and  delivered  to  Robert  S.  Wood- 
ruff, to  be  held  by  him  until  aU  the  payments 
were  made,  and,  if  default  was  made  In  pay- 
ment of  any  installment,  the  8,486  shares  hrid 
by  Woodruff  and  the  1,455  shares  transferred 
were  to  be  transferred  back  to  Perrine  or  his 
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legal  representatives.  Woodruff  was  to  give 
the  traction  company  a  proxy  to  vote  on  the 
«tock  held  by  blm,  and  the  traction  company 
to  have  this  for  one  year;  and  It  was  further 
-agreed  that,  upon  the  signing  of  the  agree- 
ment, the  resignation  of  at  least  five  directors 
of  the  consolidated  company  should  be  deliv- 
•ered  to  the  traction  company,  to  be  presented 
)>y  it  at  any  stockholders'  or  directors'  meet- 
ing. On  December  28,  1894,  Henry  P.  Per- 
rlse,  Addle  Slack  Perrine,  and  Mary  A.  Bell 
assigned  to  the  traction  company  their  interests 
In  the  canceled  stock  of  the  Trenton,  Hamil- 
ton, and  South  Clinton  Companies,  and  in 
their  properties  which  they  owned  at  the  time 
■of  the  consolidation,  with  the  proviso  that  if 
Klefaults  should  be  made  in  any  of  the  pay- 
ments required  by  the  agreement  made  oa 
December  26,  1894,  between  Lewis  Perrine,  on 
his  and  their  behalf,  and  the  traction  compa- 
x>y,  the  assignment  should  be  null  and  void. 
On  December  28,  1894,  the  traction  company 
:made  the  first  payment  of  $35,000  bj  its  check 
to  Mr.  Woodruff's  order,  who  deposited  the 
'Check,  and  gave  his  own  check  to  Lewis  Per- 
rine for  the  amount;  the  latter  giving  to  the 
tracticMa  company  a  receipt  for  it,  as  the  first 
payment  under  the  contract  On  that  date 
the  Perrine  stock  in  the  consolidated  company 
was  surrendered,  and  new  certificates  issued,  of 
which  1,466  were  issued  to  the  traction  compa- 
ny (including  seven  shares  to  each  of  its  seven 
directors),  and  certificate  to  R.  S.  Woodruff 
for  8,469  shares.  The  agreement  of  purchase 
had  provided  that,  as  far  as  practicable,  the 
'4,456  shares  to  be  transferred  on  the  i>ay- 
ment  of  the  first  Installment  should  be  the 
shares  issued  in  exchange  for  the  Trenton 
Horse-Railroad  Company  stock.  This  was 
done,  apparently,  under  the  advice  of  counsel 
of  the  tractlcm  company,  as  there  might  be 
some  question  as  to  the  legal  Incorporation  <tf 
the  City  Railway  Company;  and,  of  the  1,456 
shares  first  delivered  to  the  traction  cmnpa- 
■.ny,  there  were  accordingly  1,010  (or  1,017) 
shares  issued  originally  for  the  Trenton  Horse- 
Railroad  Company  stock,  and  439  for  the 
Hamilton  and  South  CUnten  Street.  None  of 
this  1,456  shares  was  issued  for  the  City  stock, 
and,  on  the  other  hand,  none  of  certificate  is- 
sued to  Woodruff  for  8,469  shares  was  issued, 
'except  for  shares  originally  Issued  in  exchange 
for  CUty  stock.  This  stock  is  still  in  Wood- 
ruff's hands  under  the  agreenaent,  the  deliv- 
ery of  it  having  been  enjoined  by  orders  of 
this  court  made  in  a  suit  brought  by  Wilson 
against  both  the  consolidated  and  tractioa 
companies,  and  also  against  Woodruff  and 
the  Perrines.  Pending  this  injunctlcHi,  pay- 
ment of  hiterest  <m  the  unpaid  principal  has 
been  made,  and  the  payment  of  the  principal 
has,  by  agreements  signed  by  Lewis  Perrine, 
-on  behalf  of  himsdf,  and  as  attorney  for  the 
other  vendors,  been  postponed  until  after  the 
determination  of  this  chancery  suit,  involving 
questions  tonchiag  the  ownership  of  the  stock. 
Imntedlately  after  the  transfer  of  stock  to  the 
•ttactton  company  and  Woodruff  was  made,  a 


meeting  of  tlie  directera  of  the  consolidated 
company  was  held,   on   December  29,    ISSH, 
which  was  attended  by  the  defendant,  who 
was  notified,  and  who  had  oontiuued  up  to 
this  time  as  director  and  vice  president    Mr. 
Perrine  and  all  the  other  six  directors  of  the 
consolidated  company  were  present,  and  by- 
laws were  then  for  the  first  time  adopted, 
over  the  objection  of  Mr.  Wilson.    Five  of  the 
dlrectolrs,   being  all  except  Mr.   Wilson   and 
Mr.  Stokes,  who  was  in  the  former's  employ 
and  acted  for  him,  resigned,  and  five  persons 
i  named  by  the  traction  company  were  elected 
'  in  their  places;   Mr.  Barr  being  elected  presi- 
:  dent  of  the  board  at  the  first  meeting.    After 
I  the   election  and   o^anlzation   of    the    new 
j  board,  Wilson  and  Perrine  still  being  present 
I  Barr  said  that  on  examination  they  found  that 
I  Wilson  owed  the  company  $160,000;  and,  af^ 
I  er  some  words  between  them,  Barr  said  that 
I  if  Wilson  did  not  pay  this  amount,  the  oom- 
I  pany  would  sue  him.    This  bill  was  filed  on 

I  ,  1895,  against  the  defendant  for  an  ac- 

'.  counting;  charging  misappropriations  ef  the 
I  company's  funds  as  above  stated,  and  char- 
!  ging  that  these  sums  were  taken  from  its 
I  treasury  without  the  knowledge,  consent  or 
I  authority  of  its  board  of  directors,  and  espe- 
cially that  the  proceeds  of  the  bonds  were  ap- 
plied by  defendant  to  the  payment  of  the  note, 
against  the  objection  and  protest  of  Its  presi- 
dent The  defendant  demurred  to  the  bill 
upon  the  ground  that  Perrine  should  have 
been  made  a  party,  and  that  the  suit  was  for 
his  benefit  but  this  demurrer  was  overruled 
upon  the  genial  ground  that  there  was  noth- 
ing shown  on  the  face  of  the  bill  which  pre- 
vented the  complainant  company  from  holding 
defendant  for  a  misappropriation  of  its  funds 
to  his  own  use  without  joining  Perrine.  See 
32  Atl.  1.  The  defendant  then  answered,  set- 
ting out  the  agreement  with  Perrine,  and  his 
advances  on  the  faith  of  it  but  alao  alleging. 
on  the  amended  answer,  that  the  advance 
made  to  Perrine  for  the  purchase  by  him  of 
the  City  stock  was  for  the  use  of  the  Trenton 
Company,  and  with  the  hitention  of  turning 
over  the  stock  to  that  company.  In  order  to 
effectuate  the  consolidation.  Defendant  ad- 
mits the  receii>t  of  the  note  as  charged,  the 
payments  tliereon,  his  receipt  of  the  bonds, 
and  the  applicatic«  of  the  proceeds  of  sale  of 
sufficient  of  them  to  pay  the  balance  due  ob 
the  note,  but  sets  up  that  aU  these  transac- 
tions were  with  the  luowledge,  consent  and 
authority  of  the  officers  and  directors.  He 
then  claims  that  the  transfer  of  stock  to  the 
traction  company  is  upon  some  trust  for  the 
benefit  of  Perrine,  and  that  the  terms  of  pay- 
ment for  the  stock  are  dependent  on  the  re- 
sult of  this  suit.  The  defendant  alao  insists 
that  ff  he  is  not  entitled  to  retain  the  moner 
received  on  the  note,  he  Is  then  oititled  to  all 
of  the  shares  of  the  stock  of  the  cunpany 
which  were  issued  in  exchange  for  the  shares 
of  the  01^  Company  purchased  by  him,  and 
that  upon  the  whole  equities  of  the  case,  no 
decree  can  be  made  in  favor  of  oootidalnant 
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for  a  rotam  of  this  money  except  upon  the  i 
condition  that  these  shares  of  stock  be  return-  | 
ed  to  him;  that  for  this  purpose  the  traction  < 
company,  Woodmff,  and  the  Perrlnes  are  nee-  ! 
essary  parties,  and  no  decree  can  therefore  be  j 
equitably  made  against  defendant  In  this  suit  i 
for  the  return  of  the  money,  and  the  bill  I 
should  be  dismissed.  By  the  answer  the  fur- 
tlier  objection  was  made  that  the  complain-  I 
ant's  consolidation  was  Illegal,  but  this  objec- 
tion was  not  urged  at  the  hearing.  The  re- 
ceipt by  defendant  of  funds  of  the  complain- 
ant for  the  payment  of  the  note  and  Interest 
being  admitted,  the  defense  at  the  hearing 
was  based  upon  four  grounds :  First,  that  the 
sdvances  of  defendant  were  In  fact  made  to 
the  Trenton  Horse-Railroad  Company,  and 
con-stituted  an  Indebtedness  on  Its  part  to  de- 
fendant, which  the  consolidated  company  was 
liable  to  pay,  on  the  consolidation,  as  one  of 
the  debts  of  the  traction  company;  second, 
that  the  defendant  advanced  the  money  nec- 
essary to  purchase  the  City  stock,  and  did 
the  other  acts  necessary  for  the  consolidation, 
relying  upon  reimbursement  according  to  the 
agreement  between  himself  and  Perrlne,  and 
that  the  complainant  company,  baring  In  fact 
recelTed  the  benefit  of  defendant's  advances, 
by  Its  receipt  of  the  stock  and  property  of  the 
City  Company  by  the  consolidation,  is  not  to 
be  entitled  to  reclaim  the  money  without  re- 
storing defendant  to  the  status  quo,  and.  In- 
asmuch as  this  is  Impracticable,  no  reclama- 
tion of  the  money  can  be  made;  thh-dly,  that 
complainant's  suit  Is  practically  for  the  bene- 
fit of  Perrlne,  and  Is  controlled  by  him,  and 
that  Its  purpose  and  practical  object  is  to  re- 
pudiate Perrine's  agreement  with  Wilson,  and 
recover  the  money  paid  by  him  to  Wilson 
ni'der  it,  practically  for  the  benefit  of  Per- 
rfce,  and  a  recovery  by  complainant  is  there- 
fore Ineqnltable;  and,  fourth,  that  Inasmuch 
a."  any  recovery  should  he  tipon  the  condition 
of  the  return  of  the  stock,  'and  this  Is  not  pos- 
sible except  In  a  suit  where  all  the  persons 
interested  are  present,  no  decree  at  all  can  be 
made  against  defendant  In  this  suit,  and  the 
bill  should  be  dismissed.  The  complainant,  it 
should  be  stated,  does  not,  upon  the  hearing, 
contend  that  the  application  of  its  funds  to 
the  pajrment  of  the  note  was  against  the  pro- 
test of  Perrlne.  He  did  not  appear  as  a  wit- 
ness in  the  cause,  although  kept  advised  by 
the  complainant's  counsel  from  time  to  time 
of  the  progress  of  the  cause,  and  of  the  char- 
acter of  the  evidence  given.  And  It  further  ap- 
pears that  an  of  Wilson's  liabilities  as  Indorser 
for  the  complainant  or  the  Trenton  Company 
have  been  discharged,  except  uiwn  a  note  of 
the  Trenton  Company  for  ^,000,  which  Is 
held  to  secnre  outstanding  bonds  of  the  Tren- 
ton Compftny  to  that  amount. 

James  Buchanan,  R.  S.  Woodruff,  and  Frank 
Bergen,  for  complainant  S.  K.  Robbins,  Mr. 
Pancoa.1t,  and  S.  H.  Grey,  for  defendant. 

EMERY,  V.  C.  (after  stating  the  facts).  The 
case,  as  presented  on  the  hearing,  Involves  a 


large  amount  of  detail  in  the  proofs;  but,  so- 
far  as  relates  to  the  ultimate  equitable  rights- 
of  the  complahiant  and  defendant,  the  case  Is 
one,  as  It  seems  to  me,  which  must  be  deter- 
mined by  the  application  of  fimdamental  prin- 
ciples of  law  relating  to  the  consoiyiatlon  of 
corporations.  The  act  under  which  the  con- 
soildatiiHi  was  effected  prescribes  (P.  L.  1888, 
p.  74,  §  1,  subd.  1)  that  The  agreement  of  con- 
solidation shall  provide  the  maimerof  convert- 
ing the  capital  stock  of  each  of  the  constituent 
companies  into  the  new  corporation,  and,  as- 
to  the  nature  and  rffect  of  the  agreement,  ex- 
pressly prescribes  (section  1,  subd.  2)  that  the 
agreement  "shall  be  deemed  and  taken  to  be 
the  agreement  and  act  of  consolidation  of  the- 
companies."  The  agreement  is  therefore  the 
fundamental  law  of  the  new  or  consolidated^ 
company,  and  of  all  of  Its  stockholders  who 
receive  stock  under  it,  and  is  the  fimdamental 
law.  In  the  same  manner,  and  with  the  same 
effect,  as  the  charter  or  original  certificate  of 
a  corporation  on  Its  organization.  Xo  material 
or  vital  change  In  the  terms  of  consolidation,, 
as  expressed  In  the  agreement,  can  be  made 
by  any  portl-n  of  the  shareholders.  In  their 
own  interest,  without  the  unanimous  consent 
of  all  stockholders;  and  the  general  rule  must 
also  be  that  the  company  Itself,  the  result  anit 
creature  of  the  agreement  of  consoUdatlottp. 
cannot  be  estopped,  either  legally  or  equltaKy. 
from  enforcing,  aa  against  all  of  its  stock- 
holders, the  terms  of  the  fundamental  agree- 
ment. In  the  present  case  the  secret  agree- 
ment between  Perrlne  and  Wilson  provided. 
In  effect,  for  other  terms  of  consolidation  in 
favor  of  the  holders  of  City  Railway  shares 
than  those  expressly  prescribed  In  the  articles. 
In  these  articles  the  exchange  was  declared  to 
be  made  on  the  basis  of  14+  new  shares  to  one 
City  share.  By  the  secret  agreement  the  own- 
er of  the  City  Railway  sihares  was  to  receive 
in  addition  from  the  consolidated  company  the 
entire  cost  of  the  purchase  of  these  City  Rail- 
way shares,  and  this  additional  amount  was 
to  be  secured  by  a  pledge  of  first  mortgage 
bonds  of  the  company.  The  materiality  of  this 
change  In  the  terms  of  converting  the  City- 
Company  stock  Is  manifest.  On  the  face  of 
the  articles,  the  profit  of  the  consolidation 
was  apparently  altogether  in  the  ownership  of 
the  City  stock,  which  was  the  only  stock  in- 
creased or  "watered";  and  tlie  profit  on  the 
consolidation,  apparently,  was  the  increase  in 
par  value  of  the  consolidated  stock  over  the  par 
value  of  the  City  stock,  or  the  amount  palA 
for  the  City  stock.  But  if  the  consolidated 
company,  ti>  addition,  was  to  pay  the  holders 
of  the  City  stock  the  cost  of  purchasing  this 
stock,  and  secure  payment  of  this  cost,  by  Ilea 
on  the  property  of  the  onsolldated  comiiany, 
then  the  City  stockholder  received  a  large  ad- 
ditional bonus  on  the  conversion  of  his  stocky 
and  this  bonus  was  made  a  lien  on  the  prop- 
erty prior  to  all  of  the  stock.  Such  a  vital 
point  hi  the  terms  of  consolidation  as  the  pay- 
ment by  the  consolidated  company  of  the  pur- 
chase money  of  the  stock  of  one  of  the  eor*^ 
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stltueut  companies  to  the  owners  of  this  stock 
could  not  be  binding  or  valid  against  the  consol- 
idated company  unless  it  was  expressed  in  the 
articles.  And,  so  far  as  relates  to  the  necessity 
tor  express  provision  in  the  articles,  I  am  In- 
clined to  thinlc  that,  under  the  circumstancee 
of  this  cdBe,  it  Is  Immaterial  whether  the  re- 
payment for  advances  for  the  purchase  of  the 
City  stock  is  to  be  taken  as  made  to  Wilson 
as  the  owner  of  the  City  stock,  or  to  him  as  a 
creditor  of  the  Trenton  €!ompany  for  the 
amount  advanced  to  It  to  enable  it  to  become 
the  owner;  for  although,  by  the  act  relating 
to  consolidation,  the  new  company  is  liable  for 
all  of  the  debts  of  the  old  companies,  any  debt, 
wTilch  the  Trenton  Company,  before  the  con- 
RuUdatlon,  owed  for  advances  to  purchase  the 
City  stock  aa  its  stock,  would  be  discharged, 
so  far  as  the  Trenton  Company  and  the  con- 
solidated company  were  concerned,  by  the 
agreement  Itself,  providing  that  for  this  City 
stock  so  held  by  it  the  Trenton  Company 
should  receive  14  shares  to  1.  If,  in  addition, 
the  consolidated  company  should  be  obliged 
to  pay  to  the  Trenton  C«Mnpany,  or  fOr  its  ben- 
efit, the  debt  of  the  Trenton  Company  Incur- 
red in  purchasing  the  City  stock  exchanged, 
it  Is  evident  that  this  would,  aa  between  the 
Trenton  Company  and  the  consolidated  compa- 
ny, be  a  payment  in  excess  of  the  amount 
fixed  by  the  articles.  If  Wilson  had  not,  by 
his  participation  in  the  consolidated  agreement, 
as  director  of  the  Trenton  and  consolidated 
(■mnpanles,  fixed  the  terms  of  conversion  of 
the  stock  of  the  City  Company,  and  if  he  had 
in  fact  advanced  money  to  the  Trenton  Com- 
pany, which  it  had  used  for  the  purchase,  sim- 
ply for  its  benefit,  and  not  for  Wilson's,  the 
debt  might,  perhaps,  so  far  as  Wilson  was 
concerned,  have  remahied,  notwithstanding  the 
consolidation,  as  a  debt  due  from  the  Trenton 
Company,  and  therefore  a  liability  of  the  con- 
solidated company.  But  inasmuch  as  the 
treatment  of  these  advances  for  purchasing  the 
City  stock  as  a  debt  due  from  the  Trenton  Com- 
pany to  Wilson  would  be  to  effect  so  far  as 
the  consolidated  company  Is  concerned,  and  as 
between  it  and  the  Trenton  Company,  a  vital 
and  material  change  In  the  articles  of  consoli- 
dation, which  Wilson  himself  participated  In 
making,  my  .present  view  on  this  point  la  that, 
in  view  of  the  failure  of  the  articles  to  ex- 
pressly provide  that  these  advances  for  pur- 
chaaing  the  stock  of  one  of  the  constituent  com- 
panies were  to  be  paid  to  the  owners  of  the 
stock,  such  payment  from  the  funds  of  the 
company  is  a  violation  of  the  fundamental  ar- 
ticles of  consolidation,  even  If  paid  as  a  debt 
oC  the  Trenton  Company.  But  it  is  not  neces- 
sary to  decide  this  point;  for,  as  a  matter  of 
fact,  I  find  that  the  purchase  was  not  made 
for  the  Trenton  Horse-Railroad  Comiiany,  nor, 
up  to  the  time  of  the  consolidation,  was  it  so 
treated  by  either  Perrine  or  Wilson.  The 
agreements  of  Marcfb,  1893,  are  individual 
agreements  for  the  purchase  for  their  Individ- 
ual benefit  only.  Some  provisions  for  sharing 
the  bonds  of  the  company  with  the  two  other 


principal  owners  of  the  Trenton  Company  are 
inserted,  but  no  provision  Is  made  for  the  re- 
maihing  owners  of  the  Trenton  stock;  and  the 
entire  stock  of  the  consolidated  company  is 
api)ortioned  between  Perrine  and  Wilson,  and 
the  provision  which  gave  the  other  principal 
owners  of  ihe  Trenton  Company  shares  of  the 
stock  was  stricken  out  by  the  parties  at  Wil- 
son's express  request.  Wilson's  presoit  state- 
ments that  the  purchase  was  made  for  the 
Trenton  Company  are  so  shaken  by  his  affi- 
davits to  the  contrary,  and  by  his  actions  up 
to  the  time  of  consolidation,  and.  Indeed,  up 
to  the  time  of  filing  the  amended  answer  in 
this  suit,  that  they  cannot  be  accepted  as  giv- 
ing the  true  nature  of  the  transaction,  as  un- 
derstood between  him  and  Perrine,  In  relet- 
ence  to  this  point,  or  as  overcoming  the  force 
of  their  written  agreement,  which  Is  consist- 
ent with  all  the  actions  of  both  parties  under 
it.  The  entry  in  the  Trenton  Company's 
boolcs,  crediting  Wilson  with  |7,500  advanced 
on  May  1,  1891,  is  the  only  circumstance  tend- 
ing to  show— although  only  indirectly — that  the 
Trenton  Company  claimed  some  interest,  to 
this  extent,  in  the  purchase;  but  It  wotdd,  in 
my  Judgment,  be  exaggerating  the  effect  of 
this  entry  t»  consider  it,  either  alone,  or  in 
connection  with  Wilson's  evidence,  as  estab 
llshing  ownership  of  the  entire  City  stock  on 
the  part  of  the  Trenton  Comjjany,  or  as  es- 
tablishing an  indebtedness  by  this  ccHupany  to 
Wilson  for  the  $122,400  paid  by  him  to  Froicb 
for  stock  which  was  delivered,  not  to  the  com- 
pany, but  to  Perrine,  and  then  to  him,  in  strict 
accordance  with  their  written  agreement,  l^e 
entry  in  the  books  of  the  Trenton  Company 
Is  explainable,  as  it  se^ns  to  me,  on  other 
grounds,  and  on  the  view  that  the  advance  by 
Wilson  of  this  $7,500  on  account  of  the  $135,- 
000  fixed  in  the  agreement,  not  being  made  di- 
rectly to  French,  but  tiirough  the  Trenton  Com- 
pany, the  entry  was  properly  credited  on  its 
boolcs,  as  between  the  Trenton  Company  and 
Wilson,  to  show  tltat,  of  the  $23,000  advanced 
on  May  1,  1801,  to  complete  the  pturchase,  Wil- 
son had  advanced  $7,500.  This,  so  far  as  WU- 
Bon  was  concerned,  was  advanced  as  part  of 
the  $135,000  under  Oie  agreement  W^hether, 
for  this  $7,500,  Wilson  is  to  be  considered  as 
still  a  creditor  of  the  Trenton  Company,  after 
the  consolidation,  will  be  considered  h»«af  ter. 
After  the  consolidation,  Perrine,  it  is  tme, 
treated  the  advances  of  Wilson  as  a  debt  of 
the  ccnsolidated  coiupany,  not  only  by  the  en- 
tries he  dh:ected  on  Its  books,  but  also  by  bla 
letters  to  Wilson  and  to  the  Central  Trust 
Company,  and  Wilson  also  so  treated  them. 
But  these  entries  on  the  books  of  the  consoli- 
dated company,  made  in  the  private  interest  of 
Wilson  and  himself,  stating  that  the  advances 
were  a  debt  of  the  Trenton  Company,  are  not 
sufficient  to  create  the  indebtedness  in  favor 
of  Wilson,  if  it  did  not  in  /act  previously  ex- 
ist. These  entries,  and  the  acts  of  Perrine  as 
president  and  sole  manager  In  control  of  the 
affairs  of  the  consolidated  company,  so  far  as 
these  transactions  with  WUson  are  concerned. 
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manifest  that  Oils  method  of  treating  the  ad- 
vances aa  a  debt  of  the  Trenton  Company  waa 
the  method  deyised  by  Perrlne  for  carrying 
out  the  tenna  of  his  agreement  with  Wilson 
for  repayment,  the  consideration  of  which  was, 
to  Perrlne,  that  he  should  receive  about  8,400 
shares  of  complainant's  stock  without  the  j/ay- 
ment  of  any  money.  None  of  the  other  direct- 
ors of  the  complainant  knew  of  the  agreement 
while  these  entries  on  its  bo(As  were  made, 
nor  do  any  of  tixesa,  except  Stokes,  who  was  In 
Wilson's  employ,  seem  to  haye  In  fact  known 
of  any  of  the  entries  In  complainant's  books 
relating  to  the  advances  by  Wilson  to  the 
Trenton  Company,  or  to  have  known  of  the 
note  In  question,  and  its  payment,  until  after 
it  was  paid.  The  directors  permitted  Perrlne 
to  manage  the  whole  affairs  of  the  company, 
withcnt  supervision  or  control,  and  while  It 
is  true  that  they  might,  therefore,  perhaps, 
bind  the  company,  as  to  third  persons,  by  their 
acquiescence  In  Perrlne's  acts,  yet  such  ac- 
qul.:acence  cannot  be  treated,  by  Perrlne  or 
U'lLson,  as  authority  from  the  company  for 
Uielr  misappropriations  of  its  funds  to  their 
own  benefit,  or  as  authority  for  making  admls- 
Mons  as  to  the  existence  of  Indebtedness  on 
the  part  of  the  complainant  to  either  Wilson  or 
Perrlne  for  a  claim  of  this  character. 

On  the  whole  case,  I  fail  to  find  any  evi- 
dence suffi'Clent  to  establish,  as  against  the 
complainant,  and  In  favor  of  Wilson  or  Per- 
rlne, that  the  advances  made  by  Wilson  for 
the  purchase  of  the  stock  were  advances  to 
the  Trenton  Company,  or  were,  previous  to 
or  at  the  thne  of  the  agreement  of  consolida- 
tion, so  treated  by  either  of  them.  In  refer- 
ence to  the  question  of  treating  these  advances 
as  a  debt  of  the  Trenton  Company,  another 
consideration  of  great  weight  is  urged  by  com- 
plainant's counsel.  If  these  advances  were  In 
fact  a  debt  of  the  Trenton  Company,  then  it 
must  be  because  the  latter  company  was  the 
real  owner  of  the  City  Company  stock,  and  it 
must  have  been  such  owner  in  fact  at  the  time 
of  thp  consolidation.  In  the  absence  of  any 
provision,  previous  to  consolidation,  by  which 
this  stock  of  the  City  Company,  so  belonging 
to  the  Trenton  Company,  was  prevented  from 
pas«ing  to  the  consolidated  company,  the  act 
relating  to  consolidation,  Ipso  facto,  on  the 
filing  of  the  agreement,  vested  In  the  consoli- 
dated company  all  the  existing  property,  fran- 
chises, and  rights  of  the  Trenton  Company. 
It  is  claimed,  and  apparently  with  much  rea- 
son, that  this  would  Include  the  Trenton  Com- 
pany's interest  as  owner  of  the  city  stock. 
But  so  far  as  relates  to  this  branch  of  the 
case,  relating  to  the  real  purchasers  of  the 
City  stock,  and  the  payment  of  advances 
therefor,  I  dispose  of  it  without  expressing  an 
opinion  upon  this  point,  and  hold:  First,  that 
the  purchases  were  not  made  by  Wilson  tat 
the  use  of  the  Trenton  Company,  but  for  the 
use  of  himself  and  Perrlne,  under  their  agree- 
ments; and,  secondly,  that  the  repayment  to 
WiLson  from  the  funds  of  the  consolidated 
company  of  the  amount  be  had  advanced  for 


purchasing  the  ito^  was  in  violation  of  the 
articles  of  consolidation  relating  to  the  terms 
of  converting  the  stock  of  the  City  Company, 
Complainant's  counsel  insist  that  the  agree- 
ments between  Perrlne  and  Wilson  are  In 
themselves  fraudulent  and  void,  but  the  va- 
lidity of  the  agreements  as  between  the  par- 
ties Is  not  necessarily  Involved  in  this  suit  by 
the  consolidated  company,  which  has  the  right 
to  stand  on  the  terms  fixed  by  the  agreement 
of  consolidation,  Irrespective  of  the  private 
agreements  of  stockholders,  whether  these  are 
valid  or  not  as  between  the  parties  thereto. 
I  make  no  decision,  therefore,  upon  this  point. 
This  withdrawal  of  the  company's  funds  by 
Wilson  for  payment  of  his  adtrances  to  pur- 
chase the  City  stock  being  therefore  In  viola- 
tion of  the  agreement  for  consolidation,  the 
company  Is  entitled  to  recover  the  amount 
withdrawn  for  this  purpose,  unless  the  de- 
fenses set  up  by  way  of  equities  are  such  as 
to  deprive  the  company  of  the  right  to  enforce 
the  terms  of  consolidation  against  Wilson. 

The  first  equity  relied  on  is  that  the  com- 
plainant Is  now  the  owner  of  the  City  Ball- 
way  property,  which  was  transferred  to  It, 
and  that  defendant  advanced  his  money  to 
purchase  the  City  stock  on  the  faith  of  the 
agreement  for  reimbursement,  and  without 
this  agreement  would  not  have  made  the  pur- 
chase. As  against  Perrlne,  who  made  this 
agreement,  this  equity  may,  perhaps,  be  valid. 
In  Knoop  v.  Bobmrlch,  49  N.  J.  Eq.  82,  28 
AtL  118,  there  was  alleged  to  be  a  private 
agreement  between  the  complainant  and  an- 
other stockholder,  befwe  the  organization  of 
a  corporation,  that  the  property  of  the  latter 
should  be  taken  In  payment  of  his  stock  at  a 
valuation  which,  as  against  the  corporation 
itself,  was  excessive.  Vice  Chancellor  Van 
Fleet  said  (page  84,  45  N.  J.  £!q.,  and  page 
120,  23  Atl.)  that,  though  the  corporation 
might  not  be  bound  by  the  contract,  the  com- 
plainant would,  in  equity,  be  bound  by  the 
preliminary  contract,  to  the  extent  of  depriv- 
ing him  of  the  right  to  maintain  an  action  in 
equity  on  behalf  of  the  company  to  compel 
the  stockholder  to  pay  for  his  stock  hi  a  dif- 
ferent manner.  But  the  vital  question  in  the 
present  case  Is  whether  this  equity  of  the  de- 
fendant, if  it  exists,  is  an  equity  with  which 
complainant  is  chargeable  by  reason  of  Its 
ownership  of  the  City  road.  And  the  in- 
superable obstacle,  as  it  seems  to  me,  in  the 
way  of  imposUig  any  such  equity  on  the  pres- 
ent complainant,  is  that  the  entire  terms  upon 
which  complainant  was  to  receive  the  convey- 
ance of  the  City  road,  and  the  payments  it  was 
to  make  for  this  conveyance,  were  fixed  by 
the  articles  of  consolidation,  which  were 
agreed  to  by  defendant.  This  consideration 
was,  as  fixed  by  these  articles,  the  Issuing  of 
shares  of  its  stock  in  exchange  for  the  City 
stock  at  the  proportion  specified.  And  It  Is 
clear,  I  think,  that  these  terms  thus  expressly 
fixed  by  fundamental  articles  covered  the  en- 
tire subject  of  the  transfer  of  the  City  road  to 
complainant,  and  payment  therefor,  and  must 
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exclude  and  prarent  tht  addition  of  forOitt 
payments  In  conslderatloa  of  the  conveyance. 
As  agalUBt  the  complainant  oorporatlon,  who 
has  paid  the  full  price  stlptilated  by  the  arti- 
cles for  the  City  road  and  for  the  City  stock, 
I  can  see  no  basis  upon  which  the  defendant 
can  hare  any  equity  to  require  It  to  pay  an 
additional  sum.  The  defendant,  after  con- 
solidation on  the  heals  adopted,  certainly  could 
not,  as  plaintiff  or  complainant,  hare  com- 
pelled the  company  to  pay  any  additional 
price  to  reimburse  him  for  his  advances;  nor 
can  I  see  how  the  fact  that  he  has  obtained 
the  amount  of  the  advances  from  the  company 
In  violation  of  the  articles  can  have  the  effect 
of  imposing  aa  equity  on  the  complaintmt  to 
pay  this  additional  price.  This  case  does  not. 
In  this  respect,  come  within  the  class  of  cases, 
cited  by  defendant's  counsd,  where,  on  the 
repudiation  of  an  iUegal  or  void  contract  by  a 
complainant  who  is  a  party  to  the  IUegal  con- 
tract, the  complainant  is  obliged  to  restore  the 
consideratlcm,  or  make  other  eqnltable  com- 
pensation for  benefits  received.  The  question 
here  is  whether  a  complainant,  having  paid 
the  fun  price  stipnkted  by  a  valid  contract, 
must  pay  more,  or  allow  defendant  to  take 
more  from  its  fonds,  under  a  secret  agreement, 
to  which  complainant  was  no  party,  and  by 
which  It  cannot  be  bound.  Nothing  less  Hian 
the  nnanimons  consent  of  the  complainant's 
stockholders  to  the  withdrawal  of  its  funds 
for  this  purpose  would,  as  It  seems  to  me,  be 
sufficient  to  authorize  it,  and  to  operate  as  a 
defense  to  the  recovery  in  equity.  Nor  am 
I  now  prepared  to  say  that  even  such  unani- 
mous consent  of  those  who  are  stockholders 
at  one  particular  time  would  be  sufficient  to 
eetap  the  corporation  itself  forever.  The 
withdrawal  here  was  in  violation  of  the  funda- 
mental articles,  and  I  am  inclined  to  think 
that  the  only  way  in  which  Jt  could  become 
permanently  effective  as  against  the  corpora- 
tion was  by  an  amendment  to  the  articles, 
by  unanimous  consent.  But  this  question  is 
not  involved  as  to  the  withdrawal,  for  no 
knowledge  of  this  secret  agreement  between 
Perrine  and  Wilson  on  the  part  of  any  of 
the  other  stockholders  or  directors  Is  shown, 
nor  any  consent  on  their  part  to  the  with- 
drawal of  the  funds  of  the  company  for  that 
purpose.  The  fact  that  Stokes,  the  director 
who  was  In  Wilson's  employ,  knew  of  the 
entries  on  complainant's  books,  'n  which  the 
note  was  carried  as  a  debt  of  the  consolidated 
company,  and  that  tlie  other  directors  might 
have  seen  those  entries,  does  not  estop  these 
directors,  or  the  company  through  them;  for, 
even  if  tliey  are  to  be  charged  with  knowledge 
of  these  entries,  the  fact  that  the  entries, 
which  were  made  by  Perrlne's  direction  for 
his  and  Wilson's  benefit,  did  not  disclose  the 
real  character  of  the  debt,  but  were  made  in 
such  manner  as  to  Indicate  a  bona  fide  debt 
of  the  c(Mi8olldated  company,  and  the  absence 
of  actual  knowledge  on  their  part  of  the  origin 
and  nature  of  this  debt,  prevent  the  creation 
of  an  estoppel  against  them  or  the  company 


tfT  reason  of  allowing  the  payments.  2  Spell- 
ing, Priv.  Corp.  I  636,  and  cases  cited.  But 
whether  the  directors  were  personally  es- 
topped, as  stockholders,  or  not,  by  reason  of 
allowing  or  not  preventing  these  payments  on 
the  note,  the  corporation  Itself  is  not  estopped 
from  insisting  on  Its  full  rights  under  the 
consolidation  agreement,  unless  all  of  the 
stockholders  are  estopped.  The  corporation, 
in  an  action  of  this  character,  represents  the 
right  of  every  stockholder;  and  if  there  is  any 
stockholder  who  has  the  right  to  call  upon  the 
corporation  to  enforce  this  corporate  right, 
even  though  It  be  against  all  the  other  stock- 
h<Ader8  combined,  the  corporation  itself  must 
certainly  have  the  right  to  bring  tlie  actk>n  on 
its  own  behalf.  It  Is  here  the  corporate  right 
which  it  to  be  enforced,  either  by  the  action 
of  the  corporate  authorities,  or,  if  they  re- 
fuse, then  by  the  individual  stockholder  prose- 
cuting a  corporate  right  for  the  benefit  of  the 
corporation  Itself.  Inasmuch,  therefore,  as  the 
defendant  has  tblled  to  show  an  estoppel  or 
acquiescence  by  all  of  the  complainant's  stock- 
holders hi  the  withdrawal  of  these  moneys  by 
him,  and  with  knowledge  on  their  part  of  the 
substantial  character  of  the  debt  for  which 
they  were  withdrawn,  I  am  obliged  to  hold 
that  there  is  no  equity,  as  against  the  com- 
plainant, which  estops  It  from  setting  up  that 
the  full  price  to  be  paid  for  the  City  roitd 
was  the  price  fixed  by  the  articles,  or  which 
estops  it  from  recovering  the  amount,  in  addi- 
tion to  this  price,  whidi  has  been  taken  firom 
Its  funds  by  defendant. 

The  second  equity  or  defense  set  up  agalmt 
the  recovery  is  that  this  suit  Is  practically  con- 
trolled by  Perrine,  and  Is  really  brought  for 
his  benefit,  and  is  therefore  substantially  a 
proceeding  by  Which  he  Is  enabled  to  g«t  the 
full  benefit  of  Wilson's  advances,  while  re- 
pudiating his  own  express  agreement  that  they 
should  be  repaid,  and  his  own  official  acts  as 
president  in  procuring  the  paymMJt  from  the 
company's  funds.  As  to  the  bona  fides  of  the 
transfer  of  the  stock,  the  allegation  of  the  an- 
swer It  that,  by  the  agreement  for  sale  of  the 
stock,  the  terms  upon  which  the  traetkin  com- 
pany were  to  become  the  owners  of  the  Pei^ 
rine  stock  was  to  depend  upon  the  reault  of 
this  suit,  which  was  to  be  brought  at  once. 
The  agreement  and  the  other  evidence  relat- 
ing to  the  purchase,  which  I  have  stated  above, 
and  which  appear  aflltmatlvely  to  be  the  only 
agreements  between  Perrine  and  the  tractkm 
company  on  the  subject,  show,  in  my  Judg- 
ment, that  these  allegations  ef  the  answer  aie 
not  sustained,  but  that  tte  purchase  of  the 
stock  is  bona  fide,  and  that  the  suit  is  not  In 
fact  controlled  by  Perrine,  or  prosecuted  for 
his  benefit.  In  this  position  of  affairs  as  to 
the  purchase  of  the  Perrine  stock  and  pav- 
ment  therefor.  It  does  not  seem  to  me  that 
there  Is  any  basis  of  equity  for  depriving  the 
complainaat  of  Its  right  to  recover  Its  fmiil* 
Improperiy  taken  by  defendant,  by  reason  of 
the  relation  of  Perrine  to  this  suit 

The  remaining  eqnity  set  up  by  defendaat 
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Is  his  light  to  haye  equitable  terms  Imposed 
as  a  cooditioa  of  the  decree  for  complainant. 
These  terms  'sought  to  be  Imposed  as  tlie  eq- 
Qltable  condition  of  recovery  are  that  Wood- 
ruff and  the  traction  company  should  thereup- 
(Hi  transfer  to  the  defendant  the  stock  of  the 
consolidated  company  representing,  and  Issued 
In  lieu  of,  the  stock  of  the  City  Company  pur- 
chased by  the  defendant's  money.  This  orig- 
inal City  stock  was  purchased  principally,  but 
not  entirely,  by  the  use  of  defendant's  money, 
and  be  advanced  about  $130,000  of  the  entire 
$160,000  and  over  required  for  the  purchase. 
To  raise  the  balance,  over  $30,000,  the  Tren- 
ton Conq«ny  contributed  cash  and  Its  obllga- 
tioDs,  a  large  part  of  which  have  been  satis- 
fied by  complainant.  Defendant  held  the 
stock  nominally  as  collateral,  perliaps  as  pur- 
chaser or  owner;  and,  when  he  surrendered 
the  stock,  defendant  seems  to  have  supposed, 
in  good  faltli.  that  the  bonds  of  comidalnaut 
which  he  had  taken  as  collateral  were  valid 
and  effectual  securities  In  his  hands  for  the 
purpose  of  securing  repayment  of  his  advances. 
If  these  bonds  are  held  to  have  been  Improp- 
erly deposited  for  this  purpose,  and  the  de- 
fendant Is  obliged  to  restore  the  proceeds  there- 
of applied  to  the  payment  of  his  advances,  it 
is  strongly  and  very  forcibly  nrged  by  coun- 
sel for  defendant  that  the  decree  for  recovery 
■tioald  go  only  on  the  condition  of  restoring 
the  City  Hallway  stodc  to  defendant.  Ai 
agaiast  tfae  persons  chargeable  with  the  ere 
ation  of  the  situation  which  gives  rise  to  the 
eqnity,  and  chargeable  with  the  duty  of  re- 
tnmlng  tlie  stock  this  equity  might  be  en- 
forceaUe,  but  the  obstacle  to  imposing  the  per- 
formaiKe  of  this  equity  on  the  complainant  is 
insurmountable.  The  complainant  is  not  in 
any  way  responsible,  either  equitably  or  legal* 
ly,  for  the  position  m  which  defendant  finds 
himself  by  reason  of  carrying  out  tfae  secret 
agreement  between  Perrlne  and  himself  to 
take  from  its  funds  tfae  advances  made  to  pnr- 
cbase  the  stock  of  the  coostituent  company, 
nor  Is  it  responsible  for  Perrine's  retention  or 
control  of  the  stock  issued  In  exchange  of  the 
collateral  Oity  stock.  The  equity  to  a  re- 
tnm  of  the  shares,  either  abaoluteiy,  or  as  se- 
curity for  the  advances.  If  it  exists.  Is  an  eq- 
uity in  favor  of  Wilson  against  Perrlne  and 
his  Bssicnees  of  tfae  stock,  and  is  the  result 
of  Wiiaon's  dealings  with  Perrine  in  carrying 
ont  a  private  agreement  fcff  consolidation, 
which  was.  so  far  as  these  advances  were 
concerned.  In  violation  of  the  actual  consol- 
idation agreement  adopted  and  filed.  The 
company,  as  above  stated,  is  legally  and  eq- 
oitably  entitled  to  have  the  consolidation  agree- 
ment, wiiicfa  Is  its  only  agi'eement  on  the  point 
now  in  issue,  carried  out  And  the  enforce- 
ment of  these  provistons  of  this  fundamental 
agreement  as  to  the  terms  of  converting  stock 
can  neither  be  changed  directly,  by  allowing 
defendant  to  retain  money  taken  In  violation 
of  them,  nor  indirectly,  by  refusing  their  en- 
forcement except  upon  the  terms  of  enforcing 
also  an  equity  which  defendant  lias  or  may 


have  against  Perrine,  by  reason  of  their  joint 
violation  of  the  articles,  and  Perrine's  alleged 
inequitable  ^tpropriation,  as  between  him  an>l 
defendant,  of  the  shares  Issued  by  the  compa- 
ny, and  received  by  Perrlne  for  himself  and 
Wilson,  or  for  Wilson,  as  the  full  purchase 
price  which  complainant  was  to  pay  under  the 
aitlclea.  The  complainant,  having  issued  the 
City  stock  in  strict  pursuance  of  the  provisions 
of  the  consolidation,  has  obviously  no  longer 
the  power  to  control  the  delivery  of  this  stock, 
whether  in  Perrine's  hands  or  otherwise;  and 
to  hamper  its  rights  to  recover  funds  with- 
drawn by  a  director  by  a  condition  precedent 
that  it  should  return  stock  rightfully  issued, 
so  far  as  ttie  complainant  is  concerned,  seems 
to  be  an  inequitable,  ratlier  than  an  equitable, 
condition,  and  it  sfaoukl  not,  therefore,  be  im- 
posed. No  snch  terms,  of  course,  could  prac- 
tically be  imposed  In  a  suit  to  wblcfa  Perrlne 
and  his  assignees  were  not  parties,  but  the 
real  force,  and  bearing  of  this  contention  as 
to  terms  Is  that  in  view  of  tfae  entire  equities 
between  the  parties  to  tlie  suit,  disclosed  by 
the  entire  proofs  in  the  case,  no  equitable  de- 
cree can  be  made  in  complainant's  favor  ex- 
cept upon  these  terms;  and.  Inasmuch  as  these 
terms  can  only  be  Imposed  In  a  suit  to  which 
all  these  persona  are  made  parties,  the  com- 
plainant, therefcre,  as  is  urged.  Is  entitled  to 
no  decree  at  all  in  the  present  suit,  but  must 
file  a  bill  making  all  these  other  parties  de- 
fendant, in  order  that  ttie  equities  of  all  par- 
ties in  the  entire  case  may  be  reached.  I  have 
tlierefDre  considered  the  imposition  of  equita- 
ble terms  in  this  view,  and  hold  that,  so  far  as 
the  complainant  is  concerned,  there  Is,  on  the 
whole  case,  no  equitable  obligation  on  Its  part 
to  return  this  sto<^  to  Wilson  which  can  or 
should  be  enforced  by  way  of  imposition  of 
terms  or  otherwise,  and  that,  as  between  com- 
plainant and  Wilson,  the  whole  equities  of 
the  case,  so  far  as  relates  to  the  return  of  Wil- 
son's advances,  are  fully  disposed  of  without 
any  adjudicatkm  as  to  Wilson's  equities  aris- 
ing, by  reason  of  such  recovery,  upon  Perrine's 
ownership  of  the  disputed  stock  or  its  pi-o- 
ceeds.  No  principle  relating  to  the  consolida- 
tion of  corporations  Is  to  be  more  strictly  and 
inflexibly  applied  than  tfae  rule  that  secret 
agreements  for  terms  of  consolidation,  otiier 
than  those  prescritted  by  the  agreement  of 
consolidation,  cannot  be  enforced  against  the 
company,  directly  or  Indirectly,  for  the  benefit 
of  any  portion  of  the  stockholders.  Any  relax- 
ation of  the  rule  wonid,  as  It  seems  to  me,  tend 
directly  to  make  the  consolidation  of  compa- 
nies convenient  Instruments  of  fraud.  The  de- 
fendant, therefore,  must  account  to  the  com- 
plainant for  its  funds  withdrawn  to  pay  the 
$130,000,  to  the  extent  that  this  note  repre- 
sented, or  was  based  upon  the  consideration 
of,  moneys  advanced  by  defendant  for  the  pur- 
chase of  the  City  stock.  This  will  Include  the 
$122,400  directly  advanced  by  defendant  to 
I'-rench,  and  wliich  was,  in  the  view  taken 
above,  no  liability  of  the  consolidated  compa- 
ny.   As  to  the  $7,500  advanced  by  Wilson  to 


Digitized  by  VjOOQIC 


490 


37  ATLANTIC   BBPORTEB, 


(R.I. 


the  Trenton  Horse-Ballroad  Company,  be  be- 
came, by  this  advance  of  cash  to  that  compii- 
ny,  prima  facie  a  creditor  to  tbat  amount,  en- 
titled to  be  repaid  by  It  or  by  complainant,  as 
any  otlier  of  the  Trenton  Company's  creditors 
would  be.  Thle  money  ao  advanced  by  Wil- 
son to  the  Trenton  Company  was,  however, 
used  by  Ferrine,  its  president,  with  Wilson's 
consent,  to  assist  In  paying  the  balance  of  the 
purchase  money  on  the  City  stock;  and  the 
precise  question  as  to  the  status  of  Wilson  to 
the  Trenton  Company,  in  reference  to  this  ad- 
vance, is  whether  the  subsequent  use  by  the 
Trenton  Company  of  the  money  advanced  by 
Wilson  to  it  for  Wilson's  benefit,  in  part,  by 
paying  it  on  stock  of  which  he  was  the  owner, 
or  in  which  he  liad  an  interest,  is  sufficient  to 
disentitle  Wilson  to  recover  the  advance  as  a 
debt  due  to  him  from  the  Trenton  Company, 
and  from  the  complainant  as  tils  successor, 
for  which  be  was  entitled  to  be  paid  from  the 
company's  funds.  My  opinion  is  tbat  Wilson 
is  not  to  be  treated  as  a  creditor  for  this  ad- 
vance of  $7,500,  even  though  he  was  so  cred- 
ited in  the  Trenton  Company's  books,  for  the 
reason  that  the  Trenton  Company  seems  to 
have  advanced  at  least  this  amount  of  money 
from  its  own  funds  for  the  purchase  of  the 
City  stock,  and  all  of  this  stock  was  subse- 
quently delivered  to  defendant,  who  held  this 
stock  for  the  reimbursement  of  all  hisadvances, 
including  the  $7,600.  It  appears,  therefore, 
that  the  Trenton  Company  has  discharged  its 
liability  to  defendant  for  the  $7,600  by  using 
it  for  the  purpose  for  which  it  was  advanced, 
and  by  giving  defendant  the  entire  benefit  of 
the  sum  advanced.  In  other  words,  the  ad- 
vance to  the  Trenton  Company  by  Wilson  is 
to  be  treated  as  an  advance  for  a  special  pur- 
pose, which  has  I>een  fulfilled  by  the  Trenton 
Company  for  Wilson's  benefit,  and  the  ad- 
vance therefore  cannot  be  recovered.  As  to 
the  $2,000  advanced  in  August,  1S91 :  This  was 
an  ordinary  debt  of  the  Trenton  Comi>Bny,  due 
for  operating  expenses,  and  was  payable  by 
complainant  as  any  other  debt  of  the  Trenton 
Company.  The  $1,900  payment  made  in  No- 
vember, 1891,  by  complainant,  to  defendant, 
should  be  applied  to  this  indebtedness,  and  for 
the  balance  defendant  should  be  allowed  on 
the  accoimt.  Complainant  may  give  notice  of 
motion  to  settle  decree,  and  on  this  motion  I 
will  hear  and  dispose  of  any  remaining  ques- 
tions as  to  the  account  which  are  left  in  dis- 
pute. 


PHILLIPS  V.  BROWNE  et  aL 
(Supreme  Court  of  Rhode  Island.  May  4.  1897.) 
Mrcban'ic's  Libn. 
The  respondent  held  title  by  an  UDrecorded 
deed  to  real  estate  that  complainant  had  Improred 
under  a  contract  with  respondent's  grantor.  She 
from  time  to  time,  as  if  by  the  aathority  of  her 
grantor,  gave  inslrnctionB  about  the  work,  and 
the  complainant  had  no  knowledge  of  her  title 
till  after  the  work  was  done.  Held,  that  he  was 
entitlmi  to  a  lien  on  the  land  for  a  balance  due 
(or  labor  and  material. 


BlU  by  Charles  A.  Phillips  against  Sarah  B. 
Browne  and  another.  Decree  for  ccnnplainant 
as  to  defendant  Browne. 

The  complainant,  Phillips,  built  two  houses 
and  did  other  work  for  one  Pitman,  who  died 
insolvent.  After  his  death  the  complainant 
learned  that,  while  the  houses  were  going  up. 
Pitman  had  conveyed  the  land  they  were  on 
to  the  respondent  Mrs.  Browne,  but  the  con- 
veyance thereof  was  not  recorded  until  after 
Pitman's  death.  The  respondent  was  Pit- 
man's bookkeeper,  and  claimed  that  the  con- 
veyances were  made  to  her  in  consideration 
of  a  promise  of  marriage.  The  complainant 
claimed  that  the  conveyance  was  without  co.i- 
Bideration,  and  was  withheld  from  record  by 
the  respondent,  who  knew  he  was  ezi>ending 
labor  and  material  on  said  houses.  The  com- 
plainant clahued  a  lien  for  the  balance  due 
him  on  the  property  conveyed  to  the  respond- 
ent. The  banlt  was  held  to  be  improperly 
made  a  party,  as  it  was  only  the  transferee  cf 
a  mortgage  formerly  held  by  one  Perkins, 
there  having  been  simply  a  change  of  mort- 
gagees. 

Cook  A  Angell,  for  complainant  Aniold 
Green,  for  respondents. 

PER  CURIAM.  The  bill  does  not  charge 
actoal  fraud,  and  we  are  convinced  that  no  In- 
tent to  defraud  the  complainant  existed  in  the 
minds  of  the  defendant  Browne  or  of  the  late 
Henry  Pitman.  All  the  parties  evidently  ba-l 
confidence  in  Mr.  Pitman's  ability  to  pay  bU 
debts  at  maturity,  and  it  seems  almost  certain 
that  this  confidence  would  have  been  Jnstifi^l 
but  for  his  untimely  death.  But  the  drcnm- 
Btances  of  the  case,  as  they  appear  from  the 
pleadings  and  proof,  we  think,  entitle  the  com- 
plainant to  equitable  relief.  The  land  npon 
which  be  was  expending  labor  and  materials 
was  conveyed  to  the  defendant  Mrs.  Browne 
without  his  knowledge,  and  he  contUraed  lii.-« 
outlay  supposing  it  was  still  the  ■property  at 
Pitman,  and  available,  If  needed,  for  his  debts. 
The  grantee  neither  recorded  her  deed,  nor  in- 
formed the  complainant  of  the  cbange  of  own- 
ership, but  continued  to  give  Instructions  from 
time  to  time  about  the  work  as  if  by  Pitman's 
authority.  We  think  It  was  her  duty  to  notify 
the  complainant  of  her  title,  that  be  might 
have  made  arrangements  with  her  for  pay- 
mmt  of  the  accruing  balances  dne  him,  or  pro- 
ceeded to  get  security  by  lien  on  the  piropei^ 
ty  which  had  been  conveyed  away  from  Pit- 
man, or  otherwise.  The  conveyance  was  a 
circumstance  which  was  important  to  him  ti> 
know  in  dealing  with  the  property,  and  wtai?b 
equity  requbvd  the  defendant  to  communicate 
to  htm  before  receiving  the  benefit  of  his  la- 
bor and  materials.  Having  -permitted  him  to 
suppose  tbat  the  land  belonged  to  Pitman,  and 
on  that  supposition  to  expend  upon  It  labor 
and  materials,  she  Is  estopped  to  set  op  b& 
title  adversely  to  his  claim  for  relmburaement 
out  of  it.  Though  her  title  may  be  sood  as 
to  other  parties.  It  would  be  contrary  to  good 
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conscience  to  permit  her  4eed  from  Pitman  to 
defeat  the  complainant's  right  to  levy  upon 
the  land  as  If  it  were  stlU  Pitman's  property, 
ftendell  t.  Van  Rensselaer,  1  Johns.  Cb.  344; 
Banking  Co.  v.  Duncan,  86  N.  Y.  221,  220. 
In  the  latter  case  the  general  principle  where 
purchasers  are  concerned,  which  is  supported 
by  Innomerable  authorities,  is  applied  to  the 
case  of  a  creditor  as  follows:  "In  this  case  the 
plaintiffs  are  creditors,  but  we  see  no  reason 
why  the  same  principle  should  not  protect 
creditors  who  have  given  credit  upon  the  faith 
of  the  apparent  ownership  of  property  in  pos- 
session of  the  debtor  against  a  secret,  unre- 
corded conveyance,  fraudulently  concealed  by 
the  grantee,  as  when,  with  knowledge  that  the 
debtor  is  holding  himself  out  as  owner,  and 
U  gaining  credit  upon  this  ground,  he  keeps 
silence,  giving  no  sign."  See,  also,  1  Story, 
Eq.  Jar.  §S  384,  385,  389;  Bigelow,  Frauds, 
16,  17:  2  Herm.  Estop,  i  773;  Id.  J  940,  No.  3; 
Cawdor  v.  Lewis,  1  Yotmge  &  0.  427;  Brinck- 
erhotf  T.  Lansing,  4  Johns.  Ch.  65;  Perry- 
Herrick  v.  Attwood,  2  De  Gex  &  J.  21;  Plck- 
ard  V.  Sears,  6  Adol.  &  B.  469;  Gregg  v.  Wells, 
10  AdoL  &  £.  90,  98;  Beatty  v.  Sweeney,  26 
Mich.  217;  Woods  v.  Wilson,  37  Pa.  St.  379, 
and  cases  cited  on  page  384.  The  security 
held  by  the  defendant  bank  was  simply  sub- 
stituted for  the  mortgage  for  the  same  amount 
given  l>efore  the  advances  for  which  the  com- 
plainant now  sues.  If  the  new  mortgage 
were  set  aside,  equity  would  require  that  the 
old  one  should  be  revived.  The  complainant 
has  no  superior  equity  to  the  defendant  bank. 
We  condude  that  the  complainant  is  entitled 
to  a  decree  giving  him  a  lien  upon  the  lands 
in  question  for  the  payment  of  the  balance  due 
on  Pitman's  note,  subject  to  the  mortgage  lien 
uf  the  defendant  bank,  and  that  the  defendant 
bank  Is  entitled  to  be  dismissed  with  costs. 


STATE  ex  rel.  KBBLBR  v.  OSBORN  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    May 

25,  1897.) 

ADMIXISTKATOR    0»    FlDUCIART— SSTTtEMEST    OF 

Accounts— LiABiMTT  to  Benefioiart. 

1.  Gen.  St.  S  617,  providing  that,  when  any 
fiduciary  sbali  die  without  having  accounted,  his 
pergonal  representative  shall  settle  the  accounts 
of  such  decedent,  and  the  amonnt  found  due  to 
or  from  him  shall  be  paid  "in  the  same  manner 
as  if  the  account  had  been  settled  in  the  lifetime 
of  such  decedent,"  requires  the  personal  repre- 
nentiitive  to  settle  the  account,  irrespective  of 
whether  the  estate  is  solvent  or  the  trust  funds 
are  on  hand;  and  hence  such  a  settlement  is  not 
conclusive  on  him  that  he  has  on  hand  the  specific 
trust  funds  which  are  due  under  the  settlement. 

2.  The  claim  of  a  ward  against  the  estate  of  his 
deceased  guardian  for  the  amount  found  due  on 
accounting  by  the  gnardian's  personal  representa- 
tive stands  on  a  par  with  the  claims  of  other  cred- 
itors where  the  guardian  so  mixed  the  ward's 
funds  with  his  own  that  they  cannot  be  identified. 

Appeal  from  court  of  common  pleas,  Fair- 
field cotmty;   Howard  J.  Curtis,  .Tudge. 

Action  by  the  state  on  the  relation  of  Lewis 
D.  Keeler  against  Theodore  W.  Osbom  and 


othoB  on  an  admlnlstiator's  bond.  There  was 
judgment  for  defendants  on  factd  found  by 
the  coiurt,  and  plaintiff  appeals.    No  error. 

Joseph  A.  Gray,  for  appellant  A.  T.  Bates, 
for  appellees. 

FKNN,  J.  This  Is  an  action  upon  an  ad- 
ministrator's bond.  The  complaint  allegiis  that 
the  defendant  Osbom  received  into  his  bands, 
as  administrator  of  the  estate  of  David  S. 
Cosier,  certain  speciflc  money  to  the  amount 
of  $292.73.  which  said  Cosier  held  in  his  life- 
time as  the  estate  of  Samuel  P.  Holmes,  for 
whom  he  was  guardian,  and  which  said  Os- 
bom, after  accounting  for  the  same  under  the 
provisions  of  Gen.  St.  I  017,  refused  to  pay 
over  to  the  present  guardian  of  said  Holmes. 
The  court  below  rendered  Judgment  for  the 
defendant.  It  appears  from  the  finding  that 
said  Cosier  at  the  time  of  his  death  had 
In  his  possession  no  speciflc  property  or  mon- 
eys constituting  the  whole  or  a  port  of  the 
estate  of  said  Holmes,  for  whom  he  was 
guardian.  The  said  ward's  estate  had  been 
previously  mingled  with  Cosler's  own  prop- 
erty, so  that  It  was  not  distinguishable  in 
any  way.  At  the  time  of  his  death,  said  Co- 
sier had  In  his  possession  no  speciflc  money, 
and  no  money  came  into  said  Osbom's  bands 
as  a  part  of  said  Cosler's  estate.  Said  Cosier 
left  an  account  of  liis  dealings  with  bis 
ward's  estate,  from  which  the  amount  due 
such  estate  could  be  found.  The  relator  hav- 
ing been  appointed  guardian  of  said  Hohnes, 
said  defendant  Osbom,  at  his  request,  in  ac- 
C(»rdance  with  Gen.  St.  {  617,  settled  the  ac- 
count of  the  decedent.  Cosier,  as  guardian  of 
said  ward,  in  the  court  of  prolate.  Said  ac- 
count showed  a  balance  of  $292.73  due  the 
estate  of  said  Holmes,  but  the  same  did  not 
represent  that  specific  money  or  other  prop- 
erty of  that  value  belonging  to  the  ward's 
estate  was  In  the  bands  of  said  Osbom,  or 
had  been  found  by  him  among  the  posses- 
sions of  the  deceased,  Cosier.  Subsequent 
to  said  accounting  the  relator  demanded  from 
said  Osbom  payment  of  said  balance  of  $292.- 
78,  and  Osborn  refused  to  pay  the  same,  treat- 
ing said  claim  on  a  par  with  all  other  claims 
against  the  estate.  Thereupon  the  relator  be- 
gan this  action  upon  the  bond  of  said  admin- 
istrator, Osbom. 

Said  refusal  to  pay  said  claim  at  that  time 
was  entirely  Justiflable,  in  view  of  the  condi- 
tion of  said  estate,  which  was  at  all  times 
sufficient  to  pay  all  of  the  post  mortem  ex- 
penses of  the  settlement  of  said  estate,  and 
to  pay  the  ward's  claim  if  the  same  was  enti- 
tled to  a  preference  over  all  other  ante  mor- 
tem claims;  otherwise  it  was  not  sufficient. 
The  court  below,  in  a  memorandum  of  deci- 
sion, states  what  the  entire  record  fully  veri- 
fles,  namely:  "This  action  has  been  conduct- 
ed, tried  out,  and  aU  rulings  made  in  pre- 
liminary matters  upon  the  plahitiff's  claim 
that  the  gist  of  the  action  was  the  possession 
by  Osbom  of  specific  property  of  the  ward." 
And   the  court  adds:     "Therefore,   this  fact 


Digitized  by  VjOOQIC 


492 


87  ATLANTIC  BBPORTEB. 


(ConiL- 


not  being  established,  judgment  Is  givea  for 
the  defendant,  whose  administration  of  the 
estate  has  been  nnobjectlonable,  imlesa  the 
ward's  clnlm  was  entitled  to  be  Immediately 
paid  In  any  event."  Seven  reasons  of  appeal 
are  assigned,  but  these,  as  the  relator  him- 
self says,  present  two  main  claims  only.  The 
principal  one  of  these  relates  to  the  effect 
of  the  accounting  under  Gen.  St  {  617.  Con- 
cerning this  it  appears  that  npon  the  trial  in 
the  court  below  the  plaintiff  objected  to  any 
evidence  tending  to  show  that  specific  money 
or  property  belonging  to  the  estate  of  Samuel 
P.  Holmes  was  not  found  among  the  posses- 
sions  of  said  Cosier,  deceased,  and  did  not 
come  Into  the  hands  of  said  Osbom;  and 
also  to  evidence  tending  to  show  that  no  mon- 
ey whatever  cnme  hito  said  Osbom's  hands 
as  a  part  of  sold  Cosier's  estate.  Upon  the 
admission  of  such  evidence  by  the  court,  the 
plaintiff  duly  excepted.  The  plaintiff  also 
claimed  that  the  action  of  the  defendant  Os- 
bom in  accounting  under  the  provisions  of 
Gen.  St.  {  617,  was  an  admission  by  him  of 
the  fact  that  he  had  the  minor's  estate,  as,  If 
be  bad  none,  he  should  not  have  accounted; 
lUtd  that  the  acceptance  of  the  accoimtlng  of 
the  court  of  probate  was  conclusive  upon 
the  defendants  th&t  the  administrator  had  this 
property,  and  he  could  not  contradict  the 
record  of  the  court  of  probate,  and  under  the 
facts  in  this  case  he  must  pay  said  sum  of 
1292.73  from  the  decedent's  estate;  that  the 
action  of  the  conrt  of  probate  was  condQ- 
slve  npon  him  In  this  case,  and  under  the 
terms  of  the  statute  he  should  pay  over  as 
the  deceased  guardian  would  have  done,  and 
had  no  discretion  about  it.  Bat  we  think 
the  plaintiff  misapprehends  the  scope  and 
bearing  of  the  statute.  It  enacts  that  "when- 
ever the  executor  of  a  wlU,  or  administrator 
with  the  will  annexed,  or  administrator  of  an 
Intestate  estate,  conservator  of  a  ward,  guard- 
ian of  a  minor,  trustee,  or  trustee  In  insolven- 
cy, shall  die  before  completing  and  account- 
ing for  his  trust,  the  executor  or  administra- 
tor of  sndi  decedent  shall  settle  the  account 
of  such  decedent  In  the  court  of  probate,  and 
the  amount  found  due,  from  or  to  blm,  shall 
be  paid  In  the  same  manner  as  if  such  ac- 
count had  been  settled  in  the  lifetime  of  snch 
decedent."  Pursuant  to  the  requirements  of 
this  statute,  it  became  the  duty  of  Osbom, 
as  administrator  of  Cosier,  to  settle  the  guard- 
ian account  In  the  court  of  probate.  It  was 
equally  bis  duty  whether  Cosier's  estate  was 
solvent  or  Insolvent,  whether  there  was  spe- 
dflc  property  or  moneys  on  hand  belonging  to 
the  trust  or  whether  there  was  not.  In  either 
event  the  one  essential—the  amount  due 
"from  or  to"  the  decedent— would  appear  and 
be  found.  The  rest  would  be  incidental,  and 
should  be  stated  according  to  the  facts.  Then, 
the  account  being  thus  settled  and  determin- 
ed, the  matter  of  payment  is  not  otherwise 
provided  for  than  that  it  shall  be  In  the  same 
manner  as  if  such  account  had  been  settled  in 
the   lifetime  of  such   decedent.     The  result 


wotdd  seem  to  be  that  the  defendant  Osbom 
stands  to  the  relator  in  the  same  position  as 
If  the  guardian  account,  showing  k  cash  bal- 
ance of  ^292.73,  had  been  settled  by  Cosier 
just  previous  to  his  death,  instead  of  by  Os- 
bom afterwards. 

This  brings  us  to  the  remaining  claim  pre- 
sented by  the  reasons  of  appeal,  which,  as 
stated  by  the  plaintiff.  Is  this:  *The  defend- 
ant having  received  estate  enough  of  the 
ward  to  pay  this  ward's  claim,  somewhere  in 
the  property  received  by  him,  he  must  pay 
It.  No  matter  If  it  could  not  be  positively 
Identified  as  the  precise  property,  and  no 
matter  if  the  deceased  had  mingled  other 
property  with  It,  that  fact  could  not  defeat 
the  plaintiff's  suit,  or  enrich  the  estate  of 
the  deceased."  But  to  hold  this  would  be 
to  render  Judgment  in  favor  of  the  relator 
upon  a  cause  of  action  which  the  pleadings  do 
not  present,  and  would  be  contrary  to  all 
precedent  and  principle.  The  true  rule  ap- 
plicable In  cases  of  this  kind  Is  that  stated 
by  this  court  In  Bacon  t.  Bacon,  51  Conn. 
19,  and  Is  this:  Where,  upon  the  settlement 
of  an  account  of  a  deceased  administrator, 
guardian,  trustee,  or  the  like,  an  amotmt  is 
found  due  from  the  estate  of  such  decedent. 
If  sudi  amount,  or  any  of  It,  Is  in  or  repre- 
sented by  or  traceable  to  specific  property 
held  In  the  fiduciary  capacity  by  the  decaised, 
or  is  money  set  apart  and  kept,  or  susceptible 
of  identification,  as  a  trast  fund,  In  such 
cases  the  claim  of  the  beneflclaiy  is  upon  the 
administrator  for  property  that  belongs  to  the 
trust,  and  which  the  administrator  has  no 
title  to  retain,  In  which  the  creditors  of  the 
decedent  have  no  Interest,  and  such  right  is 
not  itself  the  claim  of  a  creditor.  But  If  the 
trustee  in  his  lifetime  wrongfully  dispossed  of 
the  property  so  that  It  cannot  be  found,  the 
claim  then  Is  for  the  wrongful  act,  and  is  a 
claim  upon  the  estate  like  that  of  any  other 
creditor.  There  is  no  error.  The  other  judges 
concurred. 


STATE  T.  BRilDNECK. 
(Supreme  Court  of  Errors  of  Connecticut     Mar 

26,  1897.) 
Husband's   Failure   to    Support    His    Wifi — 

CitlMIXAL  PkoSKCUTIOS— KVIDBXCK. 

1.  The  judgment  for  defendant  in  an  action  by 
a  husband  against  IiiB  wife  for  divorce  for  adul- 
tery, is  not  admissible  in  a  prosecution  of  the 
husiiand  for  neglecting  to  support  hi*  wife,  in 
which  he  sets  up  as  an  excuse,  and  offers  evi- 
dence to  show,  the  same  acts  of  adultery  alleged 
in  the  divorce  suit. 

2.  On  a  prosecution  of  a  husband  for  refuanr 
to  support  ills  wife,  he  put  in  evidence  that  one 
D.  was  caught  at  night  in  the  wife's  bedroom, 
and  that  D.  endeavored  to  escape,  but  was  »i- 
rested  by  an  ofBcer  as  he  ran  out  of  the  liouae. 
Udd,  that  the  conversation  between  D.  and  a 
witness,  and  D.'s  statements  when  the  officer 
seized  him,  were  not  admissible  as  part  of  tlie 
res  gestae. 

3.  D.,  as  a  witness,  denied  that  he  committed 
adultery  with  defendant's  wife  at  the  times  claim- 
ed b.v  defendant,  or  at  any  time.  On  cross-exam- 
ination he  also  denied  mat,  at  a  certain  time 
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and  place,  he  stated  to  one  B.  that  be  was  cruDi- 
naUy  intinuite  with  defendant's  wife.  Held,  that 
it  was  error  to  hold  defendant  to  the  answer  of 
the  witness,  .and  eiclnde  eridence  of  snch  state- 
menta  by  D.  in  aurrebattal. 

Appeal  from  criminal  court  of  common  pleas, 
New  Havoi  county;  Hobart  L.  Hotcbklss, 
Judge. 

John  H.  Bradneek  was  convicted  of  refnstag 
to  support  his  wife,  and  appeals.     Reversed. 

Prentice  W.  Chase,  for  appellant.  George  M. 
Guno.  Pros.  Alt?.,  for  the  State. 

FBNN,  J:  TAe  appellant  was  tried  in  the 
court  of  common  pleas  tor  the  transaction  of 
criminal  buBlneas  in  New  Haven  county,  char^ 
ged  with  tlie  crime  of  refuahig  and  neglecting 
to  support  his  wife.  He  was  convicted,  and 
appealed  to  this  court. 

It  appears,  from  the  flndlag,  that  upon  the 
trial  the  state  offered  evidence  to  prove  the 
n^lect  and  refusal  of  the  aiq;)eUant  to  support 
his  wife;  that  the  appellant  offered  noevideuce 
to  contradict  this,  but  relied  for  his  defense 
upon  the  claim,  as  an  excuse,  that  his  wife 
had  been  guilty  of  adultery  with  one  Danid 
Dooegan,  of  New  Haven.  Under  such  claim 
the  appellant  offered  testimony  tending  to 
prove,  and  claimed  he  had  proved,  various  acts 
of  adultery  on  the  part  of  hla  wife  with  said 
Donegan  upon  particular  dates  In  July,  Au- 
gust, September,  and  October,  1895.  The 
state,  la  rebuttal,  offered  in  evidence  the  files 
and  records  in  certain  divorce  proceedlngB 
brought  by  the  appellant  against  his  wife,  tried 
In  the  superior  court,  and  dismissed.  This 
evidence  was  objected  to;  but  the  court,  after 
examining  the  papers,  said:  "It  appears,  from 
an  examinatlcm  of  the  files  in  the  divorce  pro- 
ceedings in  the  case  of  John  H.  Bradnecic  v. 
Mary  G.  Bradneek,  that  the  speciflo  statement 
filed  by  the  plaintiff  contains  allegations  of 
adultery  on  all  the  dates  which  have  beoi 
claimed  here;  that  these  allegations  were  de- 
nied, and  therefore  pat  in  issue.  I  think  the 
record  is  admissible."  To  this  ruling  the  ^;>- 
peUant  excepted.  The  court,  in  its  charge  to 
the  Jury,  referring  to  this  evidence,  said: 
"There  is  one  thing  I  ought  to  suggest  to  the 
Jury,  and  that  is  that  Mr.  Bradneek,  on  his 
own  volition,  or  at  his  own  volition,  has  had 
a  portion,  at  least,  of  this  case  submitted  to  a 
tritnuifll  which  had  jurisdiction  of  it.  He 
brought  an  action  for  divorce  against  his  wife, 
and  had  a  trial,  and  that  tribunal  was  not 
satisfied  that  he  had  there  proved  the  charges 
on  tbe  dates  which  he  now  alleges  in  Uiis  court 
were  the  dates  on  which  she  committed  adul- 
tery. While  I  do  tot  rule  that  this  is  conclu- 
sive evidence  in  this  case,  It  is  my  duty,  hav- 
ing admitted  it,  to  suggest  to  the  Jury  that  it  Is 
evidence  to  which  they  ought  to  give  serious 
consideration." 

We  think  it  clear  that  hi  admitting  this  evi- 
dence the  court  below  erred.  That  criminal 
sentences  are  not  evidence  hi  civil  issues  has 
been  often  held,  the  reason  being  that  the  par- 
ties to  a  criminal  prosecutioa  and  those  in  a 


civil  suit  are  necesaarUy  different,  and  tlie  ob- 
jects and  results  of  the  two  proceedings  are 
equally  diverse.  See  Betts  v.  New  Hartford, 
25  Conn.  185;  Whart  Ev.  777.  So  the  con- 
verse of  this  rule,  namely,  that  a  Judgment 
in  a  civil  action  is  not  admissible  in  a  sub- 
sequent criminal  prosecution,  is  equally  true. 
Thus,  for  example,  a  Judgment  recovered 
against  a  defaulting  tax  collector  and  bis 
sureties,  in  a  civil  action  at  the  suit  ot  the 
C4Minty,  was  held  not  competent  evidence 
against  them  in  a  prosecution  on  the  criminal 
Bide  afterwards  instituted  tta  the  default. 
Britton  V.  State,  77  Ala.  202.  So,  in  Riker 
V.  Hooper,  86  Vt.  457,  a  fMmer  Judgment  in  a 
civil  action  was  held  not  conclusive  in  a  penal 
action  between  the  same  parties,  though  the 
same  question  was  litigated  in  both  actions, 
because  the  measure  of  proof  Is  different  In 
the  two  actions.  The  only  case  upon  which 
the  state  relied,  in  argument  before  us,  as 
holding  a  different  doctrine,  is  that  of  Dor- 
reU  V.  State,  83  Ind.  357.  This  was  a  prose- 
cution for  the  unlawful  removal  of  a  fence 
from  land;  and  it  was  there  considered  that  a 
Judgment  In  a  former  dvll  action  between  the 
defendant  and  the  prosecuting  witness,  render- 
ed before  the  commission  of  the  alleged  tres- 
pass, whereby  Qie  disputed  boundary  Ihie  be- 
tween their  respective  lands  was  defined  and 
settled,  was  admissible  in  evidence.  But  the 
court  here  also  recognized  the  general  rule 
that  civil  judgments  are  not  admissible  in 
criminal  prosecutions,  but  decided  as  It  did 
because  it  thought  that  the  establishment  of 
the  boundary  line  was  one  of  the  "legal  con- 
sequences" of  the  judgment,  to  prove  which, 
as  well  as  the  fact  of  its  rendition,  a  judg- 
ment Is  always  admissible,  even  against 
strangers.  The  error  to  which  we  have  re- 
ferred, in  admitting  the  evidence  in  question, 
was  not  relieved  by  what  the  court  stated  to 
the  Jury,  to  the  effect  that  such  evidence  was 
not  conclusive,  but  merited  serious  considera- 
tion. As  was  held  by  this  court  in  Town  of 
Bethlehem  v.  Town  of  Watertown,  61  Oonn. 
4d4  "A  Judgment  Is  conclusive,  or  is  noth- 
ing. If  not  conclusive,  there  Is  no  rule  liy 
which  courts  can  measure  and  determme  its 
effect." 

The  appellant  offered  evidence  to  prove  that 
on  one  occasion  the  said  Donegan  was  caught 
at  night  in  the  bedroom  occupied  by  the  ap- 
pellant's wife;  that  he  endeavored  to  escape, 
but,  as  he  came  running  ont  of  the  bouse,  hat 
In  hand,  he  was  arrested  by  an  officer.  There- 
upon the  appellant's  brother,  who  was  presoit 
at  the  time  of  such  arrest,  was  asked,  as  a 
witness  for  the  defense:  **What  was  the 
conversation  that  you  had  with  Daniel  Done- 
gan at  the  time  when  Officer  Shields  grabbed 
him,  or  what  statements,  if  any,  did  he 
make?"  The  question  was  objected  to  by 
counsel  for  the  state  on  the  ground  that  what- 
ever Donegan  then  said  was  hearsay,  and  not 
admissible  in  the  absence  of  Mary  Bradneek. 
It  was  claimed  by  the  appellant  to  be  admis- 
sible as  part  of  the  rea  geatK,  u  words  ac- 
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compa  Dying  an  act  and  explanatory  ot  tbe 
act.  Tbe  question  was  excluded,  and  tlie 
appellant  excepted.  A  similar  question  was 
asked  of  another  witness,  and  a  similar  ruling 
made,  and  exception  taken.  Tliese  rulings 
were  correct.  Stirling  t.  Buekingliam,  46 
Conn.  461.  The  declarations  in  question  nei- 
ther grew  out  of  the  main  fact,— the  alleged 
adultci?,— were  contemporaneous  with  it,  nor 
served  to  illusti-ate  its  character.  It  would 
be  useful  to  the  appellant  only  as  a  statement 
out  of  court  by  one  person  concerning  the 
past  conduct  of  another  not  present  at  the 
time  such  statement  was  made.  But  a  far 
different  situation  was  presented  later  diuring 
the  trial.  The  said  Donegan  waa  offered  as 
a  witness  for  the  state  upon  rebuttal,  and  tes- 
tified regarding  the  events  which  happened 
on  the  Tarious  dates  on  which  it  was  claimed 
that  he  had  committed  adultery  with  Mrs. 
Bradneck,  and  denied  that  on  those  dates  he 
had  been  hi  her  apartments,  and  in  general 
testified  that  he  had  never  commltteJ  adultery 
with  her,  or  been  unduly  intimate  with  her. 
On  cross-examination  Donegan  was  asked  if 
he  had  not,  at  a  certain  place  and  on  a  cer- 
tain day,  while  In  conversation  with  one 
Evans,  stated  to  said  Evans  that  be  was 
criminally  Intimate  with  Mrs.  Bradneck.  The 
witness  replied  in  the  negative.  In  reply  to 
the  objection  of  the  state  that  Mrs.  Bradneck 
ought  not  to  be  convicted  of  adultery  on  any 
general  statements  that  this  witness  or  any 
other  might  have  made  outside  the  court,  the 
court  replied  that  the  question  was  admissible 
as  proper  cross-examination  of  the  witness, 
but  that  the  court  would  bold  the  defendant 
to  the  answer  to  the  extent  that  he  would  not 
be  permitted  to  bring  In  witnesses  on  surre- 
buttal  to  prove  that  the  witness  had  made 
these  statements  out  of  court.  The  appellant 
did  afterwards  offer  several  witnesses  upon 
surrebuttal  to  prove  such  statements,  but  the 
court  adhered  to  Its  ruling,  and  excluded  all 
such  evidence.  This  was  error.  Hedge  ▼. 
Clapp,  22  Oonn.  262. 

The  other  reasons  of  appeal  are  of  slight 
importance,  and  do  not  seem  to  require  spe- 
cial attention.  There  is  error,  and  a  new  trial 
is  granted.    The  other  judges  concurred. 


OILDAY  V.  WARREN. 
(Supreme  Court  of  Errors  ot  Connecticut    May 
25,  1897.) 
Ihtoxicatino  Liquors— Tkansfbr  op  Licensb. 
A  transfer  of  a  liquor  license  without  the 
consent  of  the   county   commissioners   does   not 
pass  title  as  against  the  transferror's  creditors, 
under  Gen.   St.  1888,  §  3071,  providing  that  a 
license   may,   with    the   consent  of   the   county 
commissioners,  be  transferred  to  any  suitable  per- 
son,  but  the   person   to   whom   such   license   "is 
to  be  tmnsfened"  sliall  make  application,  submit 
a  recommendation,  and  give  lx>nd,  in  the  same 
manner  as  an  original  applicant. 

Appeal  from  court  of  common  pleas.  New 
Havem  county;  John  P.  Studley,  Judse. 


Replevin  by  John  M.  Oilday  against  Joseph 
R.  Warren  for  a  liquor  license.  There  waa 
Judgment  for  defendant  on  demurxer  sustained 
to  the  reply,  and  plaintiff  appeals.     No  error. 

Edmund  Zacher,  tor  appellant.   Isaac  Wolfe, 

for  appellee. 

FENN,  J.  This  Is  an  action  of  replevin, 
brought  against  the  defendant,  Joseph  R.  War- 
ren, a  deputy  sheriff  for  New  Haven  county, 
to  recover  poesession  of  a  liquor  license.  The 
facts,  as  ,tbey  appear  upon  ttie  face  of  the 
pleadings,  the  complaint,  answer,  and  reply, 
are  these:  On  January  31,  1886,  the  county 
commissioners  for  New  Haven  county  issued 
to  one  Thomas  B.  O'Brien,  of  New  Haven,  a 
license  to  sell  and  exdiange  spirituous  and  in- 
toxicating liquors  in  the  town  of  New  Haven 
until  December  81,  1896.  On  June  18,  1896, 
the  plaintiff,  for  a  valuable  consideration,  pur- 
chased of  the  said  Thomas  E.  O'Brien  saJd  li- 
cense, and  took  the  same  Into  bis  possession. 
On  June  19,  1886,  one  Maurice  Luby  caused 
a  writ  of  attachment  to  be  issued  agataist  the 
estate  of  said  Thomas  E.  O'Brien  In  a  suit 
upon  a  note  held  by  said  liuby  against  said 
O'Brien,  which  said  suit  was  returnable  to  the 
court  of  common  pleas  for  New  Haven  count\ 
on  the  first  Monday  of  July,  1880.  By  virtue 
of  said  writ,  the  defenduit  in  this  suit,  being 
a  deputy  sheriff  for  New  Haven  coonty,  at- 
tached as  the  property  of  said  O'Brien  said 
license  aforesaid,  by  leaving  on  said  Jane  19, 
1896,  a  true  and  attested  copy  of  the  com- 
plaint, with  his  doings  thereon  Indorsed,  at  tbe 
usual  place  of  abode  of  said  O'Brien,  and  a 
like  true  and  attested  copy  with  the  town  clerk 
of  New  Haven,  as  is  by  statute  in  snch  cases 
provided.  On  July  7,  1896,  the  said  Maurice 
Luby  recovered  Judgment  in  said  suit  aforesaid 
against  said  O'Brien  for  the  sum  of  $209.78: 
and  on  said  July  7,  1896,  execution  was  duly 
issued  upon  said  Judgment,  and  the  same  g^iven 
to  said  Josepta  R.  Warren,  the  defendant  in 
this  suit,  to  execute  and  return;  and  by  virtue 
of  said  execution  the  said  Warren  levied  upmi 
said  license,  and  took  the  same  into  his  pos- 
session, and  duly  advertised  it  for  sale  upon 
execution  as  by  statute  provided.  On  July  9. 
1896,  the  plaintiff  in  this  suit  took  said  Ucen<«! 
from  the  possession  of  said  officer  by  virtue 
of  this  replevin.  The  pleadings  terminated  in 
a  demurrer  to  the  plalntlfTs  reply,  whicb  was  ' 
sustained  by  the  court  below.  Thereupon,  the 
plaintiff  refusing  to  plead  over,  the  court 
found  all  the  allegations  of  the  defendant's 
answer  to  be  true,  and  rendered  Judgment  In 
favor  of  the  defendant. 

The  plaintiff  correctly  says  that,  thongh  a 
numlier  of  reasons  of  appeal  are  asslgne-1. 
there  is  but  one  question  presented  by  such 
proceeding  to  this  court,  namely:  Did  the 
court  below  err  In  sustahiing  the  defendants 
demurrer  on  the  groimd  that  it  did  not  appear 
In  the  pleading  demurred  to  that  at  the  time 
of  the  attachment  of  said  license  the  sanae  liad 
been  transferred  to  the  plaintiff,  Oilday,  with 
the  consent  of  the  county  commissioners  (Gen. 
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St  1888,  i  3071),  and  tbat,  therefore,  there 
did  not  appear  to  have  been  any  legal  transfer 
or  deiivery  of  said  license  from  O'Brien,  to 
whom  It  was  issued,  to  the  plaintiff,  and  so  the 
title  to  the  same  was  in  O'Brien?  The  statute 
In  question  Is  in  these  words:  "Any  licensee, 
or  in  case  of  his  death,  his  executor  or  admin- 
istrator, may,  with  the  consent  of  the  county 
commissioners,  transfer  his  license  to  any  oth- 
er suitable  person,  but  the  person  to  whom 
such  license  is  to  t>e  transferred  shall  make  a 
similar  application,  submit  a  lllce  recommenda- 
tion, and  execute  a  bond  of  the  same  amount 
and  ctaaracter,  as  in  section  3064  is  required 
of  the  person  to  whom  said  license  was  orig- 
inally  granted."  Under  this  provision  It  is  the 
claim  of  Uie  plaintiff  tliat  the  act  of  the  li- 
censee In  selling  and  delivering  the  certificate 
of  the  license  to  the  purchaser  is  sufllcient  to 
Invest  the  latter  with  title  to  said  license 
against  attaching  creditors,  without  any  act 
on  Ox  part  of  the  commissioners.  The  de- 
fendant, on  the  contrary,  contends  that  the  ' 
plaintiff.  In  order  to  hold  said  license  against 
attaching  creditors  of  the  original  licensee, 
must  show  that  before  attachment  the  license 
had  been  transferred  to  him,  with  the  consent 
of  the  county  commissioners,  after  compliance 
with  the  provisions  of  the  aforesaid  statute. 
Since  the  law  prohibits  the  sale  of  intoxicants 
without  a  license.  It  follows  that  the  granting 
of  the  license  confers  a  right  which  previous 
thereto  did  not  exist.  State  v.  Gray,  61  Conn. 
46,  22  Atl.  675.  a%ls  right  Is  personal.  It 
cannot  be  transferred  except  by  virtue  of  the 
express  provisions  of  the  statute  (section  3071). 
If  It  Is  done  by  virtue  of  such  enactment.  It 
must  be  done  in  strict  compliance  and  accord- 
ance therewith.  The  transfer  must  be  with 
the  consent  of  the  county  commissioners,  and 
it  must  be  to  a  suitable  person;  and  upon  this 
the  county  commissioners  decide  in  giving  or 
withholding  theh:  consent.  But,  further,  not 
only  must  the  person  be  suitable,  and  the  con- 
sent of  the  counity  commissioners  granted,  but 
the  proceedings  must  be  in  the  prescribed  form, 
embracing  an  application,  a  recommendation, 
and  a  bond,  as  required  of  the  person  to  whom 
the  license  was  originally  granted.  That  all 
of  these  things  are  essential  to  the  creation 
of  the  right  In  the  transferee  is  evident  both 
fr^m  the  very  character  of  such  right  and  also 
from  the  language  employed  In  the  statute 
providing  what  shall  be  done,  not  by  the  per- 
son to  whom  the  license  is,  but  by  the  one  to 
whom  it  Is  to  be,  transferred,  malcing  these 
acts,  therefore,  precedent  conditions'  to  any 
transfer  of  title  or  right 

The  appellant  suggests,  In  opposition  to  the 
Tiew  above  expressed,  the  language  of  chapter 
128  of  the  Public  Acts  of  1895  (page  500),  pro- 
viding for  the  attachment  of  liquor  licenses 
under  the  authority  of  which  the  attachment 
in  this  case  was  made.  He  urges  that  under 
that  statute  the  sale  of  the  license  on  execn- 
tion  and  the  consent  of  the  county  commission- 
ers are  not  concurrently  necessary  to  give  title, 
but  only  In  order  to  use  the  license,  for  wUcb 


purpose  It  Is  expressly  provided  that  compli- 
ance with  certain  requirements  rtiall  be  nec- 
essary. He  insists  that  th^re  Is  here  a  dis- 
tinction recognized  between  title  to  the  license 
and  the  right  to  beneficially  employ  it.  And 
he  then  mges  that  it  could  not  have  been  the 
Intention  of  the  legislature  to  'make  one  rule 
for  the  man  who  purchases  a  license  at  a  sale 
on  execution  and  another  for  a  man  who  pur- 
chases a  license  directly  from  the  original  li- 
censee. And  he  concludes:  "In  both  eases  the 
title  to  the  license  is  cwnplete  in  the  purchasei- 
at  the  time  of  the  sale,  and  the  subsequent 
consent  of  the  county  commissioners  in  either 
case  is  not  Intended  to  confer  title,  but  to  per- 
mit tiie  use  of  the  license  by  the  pturchaser." 
But  In  answer  to  this,  without  undertaking  to 
determine  the  validity  of  the  claim  made  as 
to  the  art  of  1895,  which  Is  not  now  pn^jerly 
before  us  for  consideration,  we  do  not  think 
the  other  provision  (Gen.  St.  {  3071)  capable 
at  such  a  construction  as  the  appellant  seeks 
to  give  it.  There  la  no  error.  The  oUier 
Judges  concurred. 


HEALY  V.  FALLON  «t  aL 

(Supreme  Court  of  Errors  of  Connecticut    May 
25,  1897.) 

Meobamc'8   Lien — Filing   Certificate — Buiu>- 
iNO  Contracts— ISTEitEST. 

1.  A  mechanic's  lien  attaches  when  materials 
are  ftimished  or  labor  performed,  irrespective  of 
when  pa.vment  is  to  oe  made;  and  nence  the 
validity  of  a  lien  is  not  affected  by  the  fact  that 
the  certificate  of  lien  was  filed  before  any  sum 
was  due  under  the  contract. 

2.  The  claim  that  under  a  building  contract  the 
arcliitect  is  sole  judge  of  performance,  so  that  no 
recovery  can  be  had  for  the  contract  price  with- 
out his  certificate,  is  waived  by  the  owner  in  an 
action  for  the  contract  price  by  failing  to  plead 
failure  to  obtain  such  certificate,  and  pleading 
that  the  contract  wag  not  properly  performed. 

3.  In  an  action  for  the  price  under  a  buUdinK 
contract,  plaintiff  may  be  allowed  interest  as 
damage  for  the  detention  of  the  amount  found  to 
be  due  him,  thoufrh  such  price  was  subject  to  im- 
liquidated  deductions  for  plaintiff's  deviations 
from  the  contract 

Andrews,  C.  J.,  disBentins. 

Appeal  from  superior  coiurt.  New  Haven 
county;  John  M.  Thayer,  Judge. 

Suit  by  William  J.  Healy  against  Hugh  Pal- 
Ion  and  others  to  foreclose  a  mechanic's  lleii. 
There  was  judgment  for  plaintiff  on  facts 
found  by  the  court,  and  defendants  appeal. 
No  error. 

Charles  H.  Fowler,  for  appellants.  James 
H.  Webb  and  James  E.  Wheeler,  for  appellee. 

TORRANCE,  J.  This  is  a  complaint  brought 
to  foreclose  a  mechanic's  lien.  It  alleges.  In 
substance,  that  the  plaintiff  furnished  materi- 
als for,  and  rendered  services  In  the  construc- 
tion of,  a  dwelling  house  on  land  of  the  de- 
fendants under  an  agreement  with  them  by 
which  the  plaintiff  was  to  build  said  bouse 
complete,  and  was  to  be  paid,  on  its  comple- 
tion, the  sum  of  |4,325;   that  sold  bouse  waa 
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completed  on  the  2601  day  of  November,  1804; 
that  the  defendantB  had  paid  only  $2,800  on 
accovmt  ot  the  sum  agreed  to  be  paid;  and  that 
the  plaintiff,  on  the  Tth  of  December,  1894,  had 
filed  a  certificate  of  lien  as  required  by  law, 
a  copy  of  which  was  annexed  to  the  complaint 
The  relief  prayed  for  was  (1)  a  foreclosure  of 
the  lien  and  (2)  $1,800  dama«es.  To  this 
complaint  the  defendants  filed  an  answer,  sub- 
stantially admitting  all  the  allegations  of  the 
complaint,  except  that  as  to  the  completion  of 
the  house,  as  to  which  allegation  they  stated 
that  they  had  "not  sufficient  information  to 
form  a  belief."  They  also  filed,  at  the  same 
time,  the  following  "special  defense":  "(1) 
The  defendants  say  that  they  entered  into  a 
certain  written  agreement  with  William  3, 
Healy,  whereby  the  said  William  J.  Healy 
was  to  build  for  them  a  dwelling  house  in  a 
good  and  workmanlUi^e  manner,  and  upon  its 
completion  tbey  were  to  pay  the  amount  as  set 
up  in  said  agreement  in  writing.  (2)  The  said 
William  J.  Healy  has  never  completed  sold 
dwelling  house.  (3)  That  said  dwelling  was 
not  built  In  manner  and  form  as  agreed  upon. 
(4)  That  they  are  not  indebted  to  the  said  Wil- 
liam J.  Healy  in  manner  and  form  as  alleged." 
To  this  special  defense  the  plaintiff  replied  by 
dMiying  paragraphs  -2  and  3,  and  alleging  that 
"the  defendaats  accex>ted  said  house,  upon  its 
completion,  without  complaint  as  to  the  exist- 
ence of  defects  therein,  and  have  ever  since 
occupied  the  same."  The  defendants  rejoin- 
ed by  denying  so  much  of  the  reply  as  alleged 
that  tbey  "accepted  the  house,  upon  Its  com- 
pletion, without  complaint  as  to  the  existence 
of  defects  therein."  The  defendants  also  filed 
In  the  case  a  bill  of  particulars,  setting  forth 
in  detail  the  matters  in  respect  to  which  the 
plaintiff  bad  failed  to  build  and  complete  the 
house  as  agreed.  Upon  these  pleadings  the 
case  was  tried,  and  the  court  upon  the  facts 
as  found  upon  the  record  rendered  Judgment 
for  the  idaintiff. 

The  substance  of  the  finding  may  be  stated 
as  follows:  By  the  terms  of  the  written 
agreement  referred  to  In  the  special  defense, 
the  plaintiff  was  to  build  a  three-story  frame 
dwelling  house,  complete,  according  to  the 
plans  and  specifications  mentioned  in  the  agree- 
ment. The  work  was  to  be  done  under  the  su- 
pervision of  the  architects,  and  to  their  satis- 
faction. The  first  payment  was  to  be  $1,200, 
and  to  be  made  when  the  building  was  shut 
in,  the  roof  tinned,  and  the  chimney  topped 
out;  the  second  was  to  he  $1,600,  to  be  made 
when  the  building  was  plastered;  and  the 
third  and  last  was  to  be  $1,525,  to  be  paid 
within  15  days  after  the  worlt  was  completed, 
aU  material  and  rubbish  belonging  to  the  con- 
tractor removed,  and  all  drawings  and  speci- 
fications returned.  The  agreement  also  con- 
tained the  following:  "Provided,  that  for  all 
payments  a  certificate  shall  be  obtained  from 
and  signed  by  the  architects,  said  certificate  in 
no  way  lessening  the  full  and  final  responsibil- 
ity of  the  coatractcM:,  and  that  security  against 
mechanics'  and  other  Uens  la  to  ba  furnished 


by  said  contractor."  The  pialntiff  and  the  i 
defendants  entered  into  tliis  agreement  in  June, 
1894.  In  that  month  the  plaintiff  began  work 
under  the  co.ntract,  and  completed  the  buUd- 
Ing  in  November,  1894.  The  defendants  im- 
mediately, by  themselves  and  their  tenants, 
went  Into  the  occupancy  of  said  building.  The 
defendants  have  never  made  the  last  payment 
called  for  by  the  contract.  The  architects  re- 
ferred to  in  the  agreement  still  reside  In  New 
Haven.  "They  examined  said  buildinar  upon 
its  completion,  and  told  both  plaintiff  and  de- 
fendants that  the  building  was  properly  com- 
pleted, and  that  said  last  payment  was  due; 
but  they  did  not  give  to  either  party  a  cer- 
tificate in  writing  that  the  payment  waa  due." 
The  materials  furnished  and  services  rendered 
by  the  plaintiff  In  the  coBstmction  of  the  house 
were  in  substantial  compliance  with  the  con- 
tract, "and  tbe  materials  ao  fumiahed  and 
services  so  rendered  by  the  plaintiff,  and  for 
which  he  has  never  been  paid,  were  of  the 
value  of  $1,525."  "By  mistalte  sliiAitly  wider 
clapboards  were  used  In  the  gables  of  said 
house  than  were  stipulated  to  be  used,  and 
some  of  the  boards  used  in  the  fioors  were 
wider  than  those  called  for.  The  usefulness 
and  value  <rf  the  house  were  not  diminished 
thereby,  and  the  difference  in  cost  of  using 
them  instead  of  those  called  for  waa  less  than 
$50.  To  remove  them  and  rejtoce  them  by 
such  boards  as  should  have  been  used  would 
cause  the  defendants  and  their  tenants  great 
Inconvenience,  and  would  Involve  the  plaintiff 
in  a  large  expense."  The  lien  was  duly  filed 
on  the  Tth  day  of  December,  1894,  to  aecnre 
the  payment  of  the  balance  claimed  to  be  due 
under  the  agreement  "The  defendants  claim- 
ed that  as  said  house  was  not  finished  strictly 
as  called  for  in  said  contract  the  plaintiff  bad 
no  lien  for  the  materials  f omiahed  and  services 
rendered  by  him  as  aforesaid,  and  also  that 
the  plaintiff  could  not  demand  payment  there- 
for imtll  he  had  obtained  a  written  certificate 
from  the  architects  that  snch  payment  was 
due,  and  could  liave  no  lien  upon  said  pr»n- 
ises  until  such  certificate  was  obtained."  Tbe 
court  overruled  said  claims.  "The  coort  de- 
ducted from  said  sum  of  $1,525  the  sum  of 
$50,  for  damages  to  tbe  defoidants  for  tbe 
plaintiff's  failure  to  comply  with  the  contract, 
and  found  tbe  amount  due  the  plaintiff  from 
the  defendants,  with  interest  to  the  date  of 
judgment  to  be  $1,626.98,"  and  rendered  JnJis- 
ment  for  tbe  plaintiff  therefor  as  on  file. 

The  errors  of  which  the  defendants  really 
complain  in  their  brief,  and  upon  vrtilch  alone 
they  dwelt  in  the  oral  argument  are  not  very 
dearly  stated  in  the  assignment  of  errors; 
but,  as  we  understand  them,  they  are  the 
following:  (1)  The  court  erred  In  htddlng,  ni>- 
on  the  facts  found,  that  the  plaintiff  had  any 
lien  at  all  upon  the  premtses;  (^  in  holding 
that  anything  was  due  to  the  plaintiff  from 
the  defendantB  until  plcdntifl  had  obtaJited  a 
certificate  from  tbe  architects,  aa  called  for 
by  the  contract;  (3)  in  allowing  interest  to  tbe 
data  of  Judcment  upon  the  amouut  foand  to 
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be  dne  after  deductiag  the  $50  allowad  for 
damages. 

In  support  of  the  first  claim  the  defendants 
urge  two  things:  (1)  That  the  certificate  of 
lien  w&a  filed  four  days  before  any  money 
became  due  and  payable  by  the  terms  of  the 
Cdutract,  even  If  the  plaintiff  had  fully  per- 
formed It;  (2)  that  he  did  not  perform  it,  and 
therefore,  by  Its  terms,  nothing  was  due  and 
paj-able  to  him  when  he  filed  his  lien.  This 
claim  seems  to  be  based  upon  the  assumptioD 
tliat  a.  mechanic,  under  the  statute,  cannot 
have  a  Uen  for  his  debt  unless  and  until  the 
debt  is  presently  due  and  payable;  but  this 
is  clearly  not  so.  One  of  the  main  purposes 
of  our  statute  concerning  mechanics'  liens  of 
this  kind  was  to  secure  debts  not  yet  due,  so 
ftat  they  might  be  collected  when  they  be- 
came due.  The  statute  created  a  Uen  upon 
file  premises  In  faTor  of  the  plaintiff  as  soon 
as  he  began  to  furnish  material  and  render 
services  under  the  contract,  and  notwithstand- 
ing the  fact  that  the  contract  fixed  the  times 
of  payment  In  the  future,  asd  the  certificate, 
when  filed,  merely  continued  the  statutory 
Ben.     There  Is  nothing  In  this  first  claim. 

In  support  of  the  second  claim  the  defend- 
ants say  that,  under  the  written  agreement, 
the  architects  are  the  sole  arbiters  of  the  ques- 
tioa  whether  the  plalutiff  has  or  has  not  com- 
plied with  his  contract,  and  of  the  question 
whether  anything,  and.  If  so,  how  much.  Is 
due  to  him;  that  the  certificate  of  the  archi- 
tects is  a  condition  precedent  to  the  liabOity 
of  the  defendants  to  make  any  payment  under 
the  coofeaact;  and  that,  since  ttiis  has  not  been 
obtained,  and  the  atbiteis  ai«  living,  and 
ready  and  willing  to  act,  nothing  was  or  is 
doe  b>  the  plaintiff,  and  he  could  not  invoke 
the  aid  of  ttie  superior  court  to  determine  the 
questkias  tried  in  the  coiurt  below.  If  we 
concede,  for  the  sake  of  the  argument,  that 
the  {trovisions  of  tbe  contract  above  referred 
to  have  aU  the  force  and  effect  claimed  for 
them  by  the  defendants,  still  they  are  provi- 
sions made  In  favor  of  the  defendants,  and 
may  be  waived  or  abandoned  by  them  at  any 
time;  and  we  are  of  opinion  that  the  defend- 
ants have  waived  and  abandoned  them  In  the 
case*  at  bar.  By  the  pleadings  in  this  case 
both  parties  In  effect  asked  the  court  below 
to  determine  the  very  questions  which  the  de- 
fendants now  claim  can  be  determined  only 
by  the  architects.  The  defendants,  histead  of 
setting  up  and  Insisting  upon  the  provisions 
In  question  in  bar  of  the  claims  of  the  plain- 
tiff, asked  the  court,  in  effect,  by  their  plead- 
ings, to  try  the  question  whether  the  plain- 
tiff had  performed  his  contract,  and,  If  not, 
whether  anything,  and.  If  so,  what  amount, 
wns  due  to  him.  This  Is  the  fair  interpreta- 
tion to  be  put  upon  the  pleadings,  and  upon 
the  issues  formed  by  them.  Under  these 
pleadings  both  parties  went  to  trial,  and  were 
fuUy  heard  as  to  all  matters  covered  by  the 
Ipsnies,  and  took  their  chances  as  to  the  result. 
TTnder  the  pleadings  the  court  properly  found 
that  the  plaintiff  had  substantially  performed 
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his  contract,  that  the  deviations  from  It  were 
unintentional  and  alight,  and  that  the  de- 
feudaobB  had  accepted  and  were  in  the  enjoy- 
ment of  the  results  of  the  work  done  and  ma- 
teriala  furnished  by  the  plaintiff.  Under 
these  circumstances  the  court  was  Justified  in 
applying  the  rule  sanctioned  and  approved  by 
this  court  in  Finches  v.  Lutheran  Churdi,  66 
Conn.  183,  10  AtL  264.  By  thus  pleading  and 
going  to  trial  the  defendants  must  be  held  to 
have  waived  or  abandoned  the  provisions  of 
the  c<mtract  in  their  favor  upon  which  they 
n»w  rely. 

We  are  also  of  opinion  that  the  court  did 
not  err  in  allowing  interest  to  the  date  of 
Judgment  upon  the  sum  found  to  be  due  after 
deducting  the  damages  caused  by  the  devia- 
tions from  the  contract     It  was  not  allowed 
as  interest  eo  nomine,  for  there  was  no  con- 
tract, express  or  implied,  for  the  payment  of 
interest  as  such.    It  was  allowed  as  damages 
fcH-  the  detention  of  the  sum  found  to  be  due, 
and  the  damages  were  measured  by  the  rate 
of  interegt.     "Interest,  by  our  law,  is  allowed 
on  the  ground  of  some  couti'act,  express  or 
Implied,    to   pay   it,  or  as  damages   for   the 
breach  of  some  contract  or  the  violation  of 
some  duty."     Selleck  v.  Frendi,  1  Conn.  32, 
33;  Jones  v.  MaUory,  22  Conn.  386,  3d2.    The 
court,  in  effect,  rightfully  found,  under  the 
pleadings,  that  the  defendants  owed  the  plain- 
tiff, after  deducting  the  damages  caused  by 
the  deviations  from  the  contract,  the  sum  of 
i  $1,475,  and  that  this  sum  should  have  been 
i  paid  to  him  by  a  certain  time,  from  which 
I  time  It,  in  effect,  added  interest  to  the  date 
I  of  the  Judgment;   and  no  complaint  is  made 
'  about  the  time  selected  as  the  starting  point 
i  for  Interest.     By  the  finding  of  the  court  it 
i  tluis  appears  that  the  plaintiff  was  deprived 
!  of  the  use  of  $1,473  from  the  time  when  it 
I  should  have  been  paid  to  hhu  to  the  date  of 
I  the  Judgment,  and  the  defendants  during  that 
I  time  had  the  use  of  that  money.     It  is  difl[l- 
'  cult,  on  piinciple,  to  see  why  he  should  not 
recover,  as  compensation  for  that  detention, 
damages  measured  by  the  legal  rate  of  Inter- 
est upon  the  sum  so  detained  for  that  time. 
It  Is  said,  however,  that  the  amount  due  was 
unliquidated  up  to  the  time  of  tlje  Judgment, 
and  that  interest  is  never  allowed  upon  un- 
liquidated amounts.    It  may  be  conceded  that 
the  amount  due  the  plaintiff  was  In  a  cer- 
tain sense  unliquidated  up  to  the  time  of  the 
Judgment,  inasmuch  as  the  amount  due  him 
under  the  contract,  which  was  a  liquidated 
amount,  was  to  be  lessened  by  the  as  yet 
unascertained  damages,  caused  by  his  devia- 
tions from   the   contract;    but  It  Is  not  true 
that  damages  measured  by  the  rate  of  Inter- 
est are  never  allowed  for  the  nonpayment  of 
money  where  the  claim  is  an  unliquidated 
one.     In  an  action  for  the  value  of  personal 
property  destroyed  by  the  negligent  act  of 
the  defendant,  where  the  claim  was  in  a  sense 
an  unliquidated  one,  damages  were  allowed 
In  the  shape  of  Interest  upon  the  value  of  the 
property  as  found  upon  the  trial.     Parrot  v. 
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Ice  Co.,  46  N.  Y.  361;  Fraeer  t.  Carpet  Co., 
141  Mass.  126,  4  N.  E.  620.  In  onr  own  state 
such  damages  are  allowed  In  actions  for  dam- 
ages for  the  conversion  of  good.s,  and  In  ac- 
tions of  trespass  for  taking  personal  pr(^)erty, 
although  In  such  cases  the  claims  are  In  a 
certain  sense  unliquidated  until  the  amount 
is  ascertained  by  the  court  or  Jury.  Clark  v. 
Whltaker,  19  Conn.  319;  Cook  y.  lioomls,  26 
Conn.  483;  Oviatt  v.  Pond,  29  Conn.  479.  In 
the  case  of  Began  t.  Railroad  Co.,  60  Conn. 
124,  142,  22  AtL  508,  which  was  clearly  a 
case  where  the  damages  were  unliquidated, 
this  court  said:  "The  defendant  claimed  that 
the  rule  of  damages  was  the  value  of  the 
goods  at  the  time  of  their  destruction,  without 
interest,  but  the  court  allowed  Interest  from 
the  date  of  the  Injury  to  the  date  of  the  judg- 
mMit  It  has  been  sometimes  said  that  In- 
terest is  not  to  be  allowed  on  unliquidated 
demands.  There  are  acUons,  such,  for  in- 
stnooe,  as  assault  and  battery  or  slander,  to 
which  the  rule  Is  applicable.  But,  where  the 
demand  Is  for  property  that  has  a  market 
value  susceptible  of  easy  proof,  there  Is  no 
propriety  In  such  a  rule.  A  loss  of  laoperty 
having  a  definite  money  value  Is  practically 
the  same  thing  as  a  loss  of  so  much  money. 
The  loss  of  the  use  of  the  property  Is  prac- 
tically the  same  thing  as  the  loss  of  the  use 
of  (or  Interest  of)  so  much  money.  We  think, 
thei-cfore,  a  just  indemnity  to  the  plaintiff  re- 
quired the  addition  to  the  value  of  the  goods 
at  the  time  of  thdr  destruction  of  the  Inter- 
est from  that  time  to  the  date  of  judgment" 
We  think  the  damages  allowed  by  way  of  In- 
terest In  the  case  at  bar  come  within  the 
principles  applied  in  the  cases  dted.  Tbe 
claim  was  wholly  a  pecuniary  one,  and  was 
not  at  large,  as  are  claims  for  damages  for 
assault  and  battery,  slander,  or  others  of  like 
nature.  It  represented  a  loss  of  a  pecuniary 
value  ascertainable  with  reasonable  certain- 
ty, as  of  a  definite  time;  and  we  think  dam- 
ages in  the  shape  of  interest  should  be  recov- 
erable from  that  time,  for  such  a  loss,  for 
only  in  this  way  can  equity  be  done  between 
the  parties  In  the  case  at  bar.  There  Is  no 
error.  Tlie  other  judges  concurred,  except 
ANDBBWS,  C.  J.,  who  dissented. 


ASHBORXB  V.  TOWN  OP  WATERBUBT. 

(Supreme  Court  of  Errors  of  Connecticut    May 

25,  1897.) 
Neoi.iobncb — BoRDBX   Or  Fkoov  — Witnesses— 

CHOaS-EZAMiyATION, 

1.  In  an  action  for  personal  injuries,  it  is  re- 
versible error  to  charge  that  the  parties  arc  sub- 
ject to  tiie  same  rule  of  proof,  aud  that  har- 
ing  pleaded  freedom  from  negligence,  and  plain- 
tiff's contributory  negligence,  defendant  must 
establish  them  by  a  fair  preponderance  of  the 
evidence. 

2.  Before  defendant  has  opened  his  case,  he 
cannot  bring  out  evidpncc  winch  properly  belongs 
there  on  the  cross-oxiunination  of  plaintiff's  wit- 
iiess,  when  it  is  not  germane  to  the  direct  ex- 
amination. 


Appeal  from  superior  court.  New  Haven 
county;   William  T.  Elmer,  Jndge. 

Action  by  Anthony  W.  Ashbome  against  tbe 
town  of  Waterbuty  for  injuries  received  from 
a  fall  iqion  a  defective  highway,  brought  to 
the  district  court  of  Waterbury,  and  thence 
by  appeal  to  the  superior  court  for  New  Ha- 
ven county,  where  it  was  tried  to  tbe  jury  os 
the  general  issue.  A  verdict  for  $6,000  was 
rendered  for  plaintiff,  and  defendant  appealed. 
Error. 

The  plaintiff,  on  the  trial,  introduced  evi- 
dence tending  to  show  tliat,  in  walking  along 
South  Main  street  In  Waterbury,  about  mid- 
night, be  stepped  Into  a  gully  in  the  sidewalk, 
which  caused  hhn  to  sttunble  and  fall;  that 
this  side  of  the  street  was  buUt  on  tbe  edge 
of  a  high  bank,  which  had  been  guarded  by 
a  railing;  that  the  railing  at  this  point  was 
down,  and  had  been  for  some  weeks;  and 
that  by  reason  thereof  he  fell  over  the  bant 
and  was  seriously  injured.  The  defendant 
claimed,  and  offered  evidence  to  show,  tliat 
the  railing  bad  been  down,  If  at  all,  but  a 
very  short  time;  that  there  was  no  gully  or 
other  defect  in  the  walk;  and  that  the  plain- 
tiff fell  over  because  he  was  drunk. 

Greene  Kendrick  and  John  P.  Kellogg,  for 
appellant  John  O'Neill  and  Robert  A.  Lowe. 
for  appellee. 

BALDWIN,  J.  («fter  stating  the  facts).  The 
trial  jndge,  after  charging  the  jury  that  the 
plaintiff  was  bound  to  prove  by  a  fair  pre- 
ponderance of  evidence  both  that  the  town 
was  -negligent  in  not  maintaining  a  sufficient 
railing,  and  that  he  was  injured  while  in  the 
exercise  of  ordinary  care,  recapitulated  the 
testimony  at  length,  and  then  proceeded  as  fol- 
lows: "If  you  are  satisfied  that  the  plaintiff 
has  failed  to  sustain  his  allegations  of  negli- 
gence on  the  part  of  the  to^n,  and  the  affirm- 
ative tact  that  the  plaintiff  was  in  the  exer- 
cise of  due  care;  if  you  are  satisfied  that  he 
has  not  sustained  that  position  by  the  weighi 
of  evidence,— then  you  must  find  for  the  de- 
fendant. You  must  apply  the  same  rule  to 
the  defendant  that  you  do  to  the  plaintiff. 
If  you  are  satisfied  that  the  plaintiff  has  sus- 
tained that  position  by  a  fair  preponderance 
of  the  evidence,  your  verdict  must  be  for  th? 
plaintiff.  On  the  contrary,  if  you  are  satis- 
fled  that  the  defendant  has,  in  the  evidence 
which  he  has  adduced  here,  shown  that  tbe 
town  was  not  guilty  of  negligence,  and,  even 
if  It  was,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence;  if  you  are  satisfied  that 
the  weight  of  evidence  thus  convinces  yon,— 
then  the  verdict  must  be  for  the  defendant." 
By  these  concluding  remarks  the  jury  were 
told  to  apply  the  same  rule  to  the  defendant 
that  they  did  to  the  plaintiff,  and  that  they 
must  find  for  the  town,  if  satisfied  that  it 
had  shown  by  the  evidence  which  it  intro- 
duced that  it  was  not  negligent,  or  that  tbe 
plaintiff  was.  It  Is,  of  course,  plain  that  the 
defendant  was  not  bound  to  prove  anything. 


Digitized  by  VjOOQIC 


Conn.) 


O'COHNOB  V.  TOWii  OF  WATERBUBY. 


499 


but  was  entitled  to  a  verdict,  If  the  plaintiff 
failed  to  establish  his  case  by  his  own  evi- 
dence. From  the  beginning  to  the  end  of 
the  canse,  the  burden  of  showing  Its  negli- 
gence and  his  own  care  rested  on  him.  Tbe 
parties  were  not,  in  this  particular,  subject 
to  the  same  rule,  and  for  this  error  a  new 
trial  must  be  granted.  It  Is  true  that  in  oth- 
er parts  of  the  chai^  the  burden  of  proof  as- 
sumed by  the  plaintiff  was  distinctly  and 
properly  stated;  but  here,  for  the  first  time, 
the  positions  occupied  by  the  parties  were  put 
in  direct  comparison,  and  the  misconception  of 
that  belonging  to  the  town  related  to  a  vital 
point,  on  which  it  is  quite  possible  that  the 
verdict  turned.  Button  v.  Frink,  51  Conn. 
342,  350.  Dr.  Axtelle,  a  witness  for  the  plain- 
tiff, who  had  attended  him  professionally  after 
tbe  accident,  was  asked,  on  cross-examination, 
what  were  the  plaintlfTs  habits,  with  regard 
to  temperance,  before  the  accident;  whether 
he  had  since  that  seen  him  Intoxicated;  and 
whether.  In  his  opinion,  the  Injuries  received 
would  be  aggravated  If  followed  by  an  intem- 
perate course  of  life.  These  questions  were 
not  germane  to  the  direct  examination,  and 
were  properly  excluded.  The  time  had  not 
come  for  the  defendant  to  open  its  case.  The 
other  rulings  on  evidence  were  also  correct; 
but  It  Is  unnecessary  to  discuss  them,  as  tbe 
ijoesttons  presented  are  not  likely  to  recur 
on  another  trial.  There  Is  error,  and  a  new 
trial  Is  ordered.  In  this  opinion  tbe  other 
judges  concurred. 


O'CONNOR  V.  TOWN  OP  WATBRBURT. 
(.Supreme  Court  of  Errors  of  Connecticut.    May 

25,  1897.) 

BoL-NTiBS  TO  Uxio?:   Soldiers— DsAPTEn    Mbs — 

AiTHciKiTV  op  Town  to  Pat— Limitations — 

AiiVANTAOS  o»  Statdts— How  Taken. 

1.  Acts  1895,  c.  318,  authorizinE  any  person 
who  "enlisted  or  re-enlisted"  in  the  United  States 
amiy  for  suppression  of  the  Rebellion,  and  was 
honorably  discharRed,  and  who  thereby  became 
fntiilcd  to  but  has  not  received  any  liounty 
voted  by  any  town,  to  recover  the  same  from 
nioh  town  in  an  action  on  such  statute,  etc.,  does 
not  apply  to  drafted  men. 

2.  A  town  has  no  power  to  give  a  bounty  to 
persons  drafted  Into  the  United  States  army, 
in  tbe  absence  of  a  statute  authorizing  it  to  do 
so. 

3.  Where  a  complaint  anticipates  a  plea  of 
the  statnte  of  limitntions,  and  alleges  a  new 
promise  or  acknowledgment,  advantage  of  the 
Ktatnte  may  be  taken  by  demurrer  to  the  com- 
pliant. 

Case  reserved  from  district  court,  New  Ha- 
ven county;  Albert  P.  Bradstreet,  Judge. 

Action  by  John  O'Connor  against  the  town 
of  Waterbury.  Case  reserved  on  demurrer  to 
the  complaint    Demurrer  sustained. 

The  amended  complaint  Is  as  follows: 
"(1)  On  August  22,  1883,  the  plaintiff  was 
a  legal  resident  of  said  town  of  Waterbury. 
(2)  On  said  day  fhe  plaintiff  was  duly  and 
legally  drafted  from  among  the  residents  of 
said  town  into  the  military  service  of  the 
I'nited  States,  under  and  In  pursuance  of  tbe 


provisions  of  the  act  of  congress  whic-h  pro- 
vided for  the  enrolling  and  calling  out  the  na- 
tional forces.  (3)  On  November  6,  186i,  the 
plaintiff  was  examined,  found  fit  for  duty, 
and  mustered  Into  the  military  service  of  tbe 
United  States  under  the  provisions  of  said 
act  (4)  The  plaintiff  remained  In  sai;l  service 
until  April  28,  1865,  when  he  was  honorably 
discharged  by  the  proper  officers  of  the  gov- 
ernment (5)  After  being  drafted  and  mus- 
tered into  said  service,  the  plaintiff  was  cred- 
ited to  and  was  applied  on  the  quota  of  said 
town,  and  assisted  in  filling  said  quota  under 
the  provisions  of  said  act  of  congress,  and 
was  of  great  and  substantial  benefit  to  said 
town  in  relieving  It  from  draft  under  the  pro- 
visions of  said  act  (6)  On  August  4,  1863,  at 
a  meeting  of  the  legal  voters  of  said  town, 
legally  warned  and  held  for  that  purpose.  It 
was  voted  that  the  sum  of  three  hundred  dol- 
lars be  paid  by  the  treasurer  of  this  town,  out 
of  moneys  to  be  raised,  to  each  person  who 
shall  be  drafted  from  this  town  in  accordance 
with  the  provisions  of  an  act  of  congress  for 
enrolling  and  calling  out  the  national  forces, 
who  shall  be  found  liable  to  serve  by  tho 
board  of  enrollment  provided  for  by  said  act." 
(7)  On  September  5.  1863,  at  a  meeting  of  the 
legal  voters  of  said  town,  legally  warned  and 
held  for  that  purpose,  it  was  voted  'that  three 
himdred  dollars  shall  be  paid  to  each  person 
who  Is  or  may  hereafter  be  drafted  to  fill  the 
quota  now  called  for  by  the  government  from 
this  town,  and  who  shall  be  liable  to  answer 
to  said  draft  In  one  of  the  three  ways  provid- 
ed by  the  law,  in  case  such  person  shall  elect 
to  abide  said  draft  or  shall  furnish  a  substi- 
tute, to  be  paid  when  such  person  or  substi- 
tute shall  have  been  accepted  and  mustere<l 
into  the  service  of  the  United  States.'  (8)  On 
the  third  Monday  of  January,  to  wit,  on  the 
18th  day  of  January,  18&1,  at  a  meeting  of 
tbe  legal  voters  of  said  town,  legally  warned 
and  held  for  that  purpose,  it  was  voted  'to 
confirm  the  doings  of  the  town  meeting  held  on 
September  5,  1863.  in  voting  that  three  hun- 
dred dollars  shall  be  paid  to  each  person  who 
Is  or  may  hereafter  be  drafted,  and  all  of  the 
other  votes  passed  at  said  meeting  of  Septem- 
ber 5,  1S63,  promising  aid  ot  appropriating 
money  to  drafted  men,  were  legalized  and  con- 
firmed." (Sm  On  August  IS,  1804,  at  a  legal 
meeting  of  the  voters  of  the  town  of  Water- 
bury, legally  warned  and  held  for  that  pur- 
pose, it  was  voted  'that  the  selectmen  be,  and 
are  hereby,  authorized  to  pay  or  to  draw  their 
orders  on  the  town  treasury  for  the  sum  of 
three  hundred  dollars  in  favor  of  each  person 
who  may  be  drafted  and  held  under  such 
draft,  and  who  shall  be  accepted  and  muster- 
ed into  the  service  of  the  United  States,  upon 
the  quota  of  this  town.'  (9)  On  October  5, 
1896.  at  a  meeting  of  the  legal  voters  of  said 
town,  legally  warned  and  held  for  that  pur- 
pose, it  was  voted  'that  the  plaintlfTs  dalm 
for  boimty  due  to  him  from  the  town  be  al- 
lowed, with  interest.'  (10)  The  defendant  has 
never  paid  the  whole  or  any  part  of  said  boup- 
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tr,  or  the  interest  tbeiioon,  and  tbe  same,  wltb 
said  interest,  is  still  due.  Tbe  pialotlff  claims 
91,000  damages." 

The  defendant  demurs  to  the  complaiat  for 
Hue  following  reasons: 

"(1)  Tlie  town  was  not  authorized  hy  law 
OB  August  4,  1863,  to  pay  bounties  to  a  draft- 
ed man.  &}  The  town  was.  not  authorized 
by  law  on  September  5,  1863,  to  pay  boun- 
ties to  a  drafted  man.  (3)  The  town  wajs  not 
authorized  by  law  on  the  third  Monday  ot 
Jauiuuy,  1864,  to  confirm  and  make  leg^  and 
binding  upon  the  town  the  bounty  voted  to 
drafted  m«a  at  the  meeting  of  September  5, 
1863.  (4)  The  special  acts  of  the  legislature 
authorizing  towns  to  confirm  the  illegal  votes 
ipaying  bounties  to  drafted  men  were  and  are 
unconstitutional  and  void,  in  that  they  grant 
exclusive  emolument  and  privileges  to  a  claaa 
who  by  law  are  not  entitled  thereto.  (5)  It  Is 
the  duty  of  congress,  and  not  of  the  state  of 
Connecticut  or  of  the  town  of  Waterbury,  to 
provide  for  the  public  defense.  (G)  The  pub- 
lic act  of  1S05  did  not  authorize  towns  to  pay 
bacli:  bountiefi  to  drafted  men.  (7)  The  piaXO" 
tiff  is  not  entitled,  on  the  facts  stated  in  the 
com):^int,  to  the  interest  prayed  for,  or  to 
any  interest  whatever.  (8)  On  the  facts  stat- 
ed in  the  complaint  the  bounty  prayed  for 
appears  to  have  been  long  since  outlawed, 
and  a  recovery  thereof  Is  barred  by  a  lapse 
of  time.  (9)  The  Kt  of  1896,  providing  for 
the  enforcement  of  bounty  claims  against 
towns.  Is  unconstitutional  and  void,  in  that 
by  an  arbitrary  removal  of  tlie  statute  of  lim- 
itations 88  a  plea  in  bar  it  thereby  gives  to 
contracts  with  one  class  of  men  a  privilege 
which  is  denied  by  law  to  the  parties  to  or- 
dinary contracts.  (10)  The  vote  of  October 
5,  1S96,  was  void  because  it  sought  to  ctmflrm 
a  claim  resting  upon  votes  themselves  void, 
or,  if  valid,  a  claim  which  appears  to  have 
been  outlawed  for  many  years,  and  hoiee  said 
vote  was  ultra  vires,  and  of  no  biniling  force 
or  validity." 

The  first  and  second  sections  of  chapter  318 
of  the  Public  Acts  of  1895,  are  as  follows: 

'"Section  1.  Any  person  who  enlisted  or  re- 
existed  In  the  army  or  navy  of  the  United 
States  for  the  suppression  of  the  Rebellion, 
and  who  was  honorably  discharged  fmn  serv- 
ice, and  who  thereby  became  entitled  to  any 
bounty  voted  by  any  town  and  has  not  here- 
tofore received  the  same,  may  recover  from 
such  town  the  amount  of  any  such  bounty 
In  an  action  upon  this  statute.  Any  such  per- 
son shall  be  entitled  to  judgment  against  a 
town  upon  iiroof  from  the  records  of  the  ad- 
jutant general's  office  by  a  certificate  duly  at- 
tested by  the  adjutant  general  or  his  assist- 
ant, that  he  was  duly  enlisted  and  credited 
to  such  town  and  that  such  a  vote  has  been 
passed  by  the  town,  and  where  a  town  has 
been  divided  or  a  portion  of  a  town  has  been 
set  off  to  another  since  such  enlistment,  the 
daim  shall  be  against  the  town  now  contain- 
ing tlie  territory  within  wliich  such  soldier  or 
sailor  resided  at  the  time  of  bis  enlistment. 


"Sec.  2.  The  statute  of  limitations  shall  not 
be  pleaded  by  the  defendant  in  any  such  ac- 
tion." 

John  O'NelU,  for  plaintiff.  GreeBe  Ken- 
drick,  for  defendant 

ANDREWS,  O.  J.  It  is  clear  that  the  i^ain- 
tlff  is  not  entitled  to  recover  in  this  action  by 
reason  of  the  act  of  1895.  That  act  is  Lui- 
Ited  to  enlisted  men.  The  plaintiff  was  not 
an  enlisted  man.  The  legislature  might  be 
very  willing  to  extend  a  favor  to  one  who 
entered  the  army  or  navy  voluntarily,  and  be 
very  unwilling  to  extend  a  like  favor  to  one 
who  entered  the  army  or  navy  only  becauiie 
be  was  dragged  there  by  force.  Besides,  the 
complaint  is  not  brought  on  tliat  statute,  ac- 
cording to  the  rule  laid  down  in  1  Swift,  Dig. 
side  pages  585,  757.  It  Is  immaterial,  there- 
fore, 80  far  as  this  case  la  concerned,  to  in- 
quire whether  or  not  the  said  statute  is  con- 
stitutionaL 

The  latest  date  at  which  the  plaintiff's  cause 
of  action  can  be  said  to  have  accrued  was 
November  5,  1864,  when  he  was  mustered  in- 
to service.  TUs  suit  was  commenced  on  Janu- 
ary 2,  1897,  a  period  of  more  than  32  yeai'S 
after  the  right  of  action  existed.  Chief  Jus- 
tice Hosmer  said,  in  Lynde  v.  Denison,  3 
Conn.  391:  "A  fort)earance  for  a  period  of 
twenty  years,  when  unexplained,  is  a  fact 
from  which  payment  of  a  sum  demanded 
ought  to  be  presumed."  He  cites  Phil.  Ev. 
114,  and  Bailey  v.  Jackson,  16  Johns.  210. 
This  rule  has  been  approved  in  Chapman  v. 
Loomis,  36  C!onn.  459,  and  In  Fanton  v.  Blid- 
dlebrook,  50  Conn.  44.  The  plaintiff  argues 
that  advantage  of  the  statute  of  llmltatious 
cannot  be  taken  by  demurrer.  He  stateb,  an  J 
rightly,  that  the  objection  to  this  mode  of 
pleading  Is  that  it  raises  no  issue.  It  deprives 
the  plaintiff  of  an  opportunity  to  reply  a  new 
promise  or  an  acknowledgment.  The  com- 
plaint in  this  case,  as  if  expecting  the  statute 
of  limitations  to  be  set  up  in  answer,  seeks 
to  reply  to  it  In  advance  by  alleging  the  new 
promise  contained  in  the  vote  of  the  defend- 
ant town  of  October  5, 1886.  It  is  to  the  w*i»!e 
complaint  that  the  demurrer  here  Is  inter- 
posed. 

The  exact  question  presented  by  the  plead- 
ings In  the  case  can  best  be  understood  by  sep- 
arating the  averments.  It  appears  on  the  fact! 
of  the  complaint  that  between  the  date  when 
the  cause  of  action  accrued  and  the  com- 
mencement of  the  action  a  period  of  time  h:ui 
elapsed  from  which  the  payment  of  the  plain- 
tiff's claim  would  be  presumed.  IJet  us  sup- 
pose the  defendant  to  have  made  an  answer 
alleging  that  such  period  of  time  had  Interven- 
ed, and  then  that  the  plaintiff  had,  by  way  of 
reply,  set  out  the  vote  of  October  5,  1896,  and 
to  that,  that  the  defendant  had  demurred.  The 
demurrer  in  the  case  presents  precisely  the 
same  question;  that  is  to  say,  is  the  vote  of 
October  5th  such  a  new  promise  or  acknowl- 
edgment as  removes  the  bar  of  the  statute  ot 
limitations}     The  complaint  purports  to  set 
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out  that  vote  in  Its  exact  Trords:  "That  tbe 
plilntifl's  claim  for  bounty  due  to  him  from 
Out  town  be  allowed,  with  Interest."  As  this 
action  was  not  commenced  till  January  2, 
IBSfT,  how  can  the  enpertor  court  or  this 
court  know  that  by  the  word  "idalntilT'  In 
the  vote  of  the  town  was  Intended  John 
O'Connor?    We  do  not,  however,  rely  on  this. 

Towns  have  no  authority  to  subject  their 
citizens  to  taxation  except  for  pnrposes  clear- 
ly authorized  by  law.  If  the  vote  Just  quoted 
is  a  new  promise  or  acknowledgment  suffl- 
dent  to  bind  the  town,  then  the  citizens  of 
tliat  town  must  be  taxed  to  pay  the  amount 
of  the  claim  made  by  the  plaintiff.  And  the 
same  infirmities  would  attend  tbe  power  of 
the  town  to  subject  its  dtlaens  to  taxation  by 
Boch  a  vote  as  attended  its  i>ower  to  pass  the 
wlginal  bounty  votes.  As  those  votes  would 
not  liave  been  binding  on  the  town,  except  for 
the  special  authority  conferred  by  the  legis- 
lature on  the  town  to  pass  them,  so  this  new 
promise  does  not  bind  the  town,  for  the  rea- 
son that  there  has  been  no  authority  given  by 
the  legislature  to  the  town  to  make  it.  Booth 
V.  Town  of  Woodbury,  S2  Conn.  118;  State 
v.  Fyler,  48  Conn.  145;  Tum^  v.  Town  of 
Bridgeport,  55  Conn.  412,  12  Atl.  620;  White 
V.  Town  of  Stamford,  87  Conn.  578. 

Tbe  superior  court  is  advised  that  the  com- 
plaint is  InsuiBclent,  and  to  snatatat  tbe  de- 
murrer.   The  other  judges  concurred. 


BOYLB   V.  McWILLIAMS. 

(Supreme  Court  of  Errors  of  Connecticut    May 
25,  1897.) 

Tkiai.  —  HAriMLEss  Ekkor  —  Romawat   Horsb  — 
Neguoence  op  Driver. 

1.  Any  error  in  sustaining  a  demurrer  to  cer- 
tain paragraphs  of  a  defense  was  harmless  where 
the  facts  set  up  in  them  could  have  Iteen  given 
in  evidence  under  the  pleadings  on  wtiich  the 
cast'  vras  tried. 

2.  Technical  error  in  failing  to  sustain  a  de- 
nmrrer  to  a  paragraph  of  a  reply  which  should 
liave  been  made  more  definite  is  not  ground  for  a 
new  trial  where  it  could  not  have  affected  the 
result  reached  by  the  court 

3.  In  an  action  for  the  death  of  a  mule  It  ap- 
peared that  defendant  was  driving  a  horse  wliich 
was  not  well  brolcen,  and  was  afraid  of  trains; 
dint  when  he  came  to  a  point  where  tracks  cross- 
ed tbe  street  the  horse  became  frightened  at  an 
engine,  and  ran  away,  throwing  defendant  out 
of  the  wagon;  that  it  was  caught,  and  turned 
over  _to  defendant,  who  drove  baclt  towards  the 
croRsing,  which  was  then  closed  by  gates  while 
a  tmin  was  passing;  that  defendant,  without 
waiting  for  the  gates  to  be  fully  raised,  or  for 
waiting  teams  te  pass  over,  drove  towards  the 
crossing;  that  his  horse  was  excited,  and,  dash- 
ing in  among  the  teams,  ran  against  plaintiff's 
mule,  and  drove  a  shaft  into  it  Held,  that  de- 
fendant was  chargeable  with  negligence  in  under- 
taking to  drive  over  the  crossing. 

Appeal  from  court  of  common  pleas.  New 
Haren  county;   John  P.  Studley,  Judge. 

Action  by  John  Boyle  against  John  C.  Mc- 
Willlams  to  recover  damages  for  negligence  in 
causing  the  death  of  a  mule,  brought  to  the 
<.-onrt  of  conuuoQ  pleas  In  New  Haven  county, 


and  tried  to  tbe  court.  Facts  fotmd,  and 
judgment  rendered  for  plaintiff,  and  appeal 
by  defendant  for  alleged  errors  In  the  nillng» 
of  tbe  court     No  error. 

James  P.  Pigott  and  Daniel  A.  KcWilllamsy 
for  appellant  Prentice  W.  Chase,  for  ai>- 
pellee. 

TORBANCB,  J.  This  is  an  actltm  to  rc^ 
cover  damages  for  killing  a  mule.  In  mb- 
Btance,  the  complaint  alleges  that  the  death 
of  the  nnile  was  caused  by  the  negligence  of 
the  defendant  in  driving  tbe  shaft  of  Ids 
wagon  Into  the  breast  of  the  mule.  The  de~ 
fendant  filed  an  answer  consisting  of  two  de- 
fenses, the  first  Ijeing,  in  effect,  a  general  dft- 
nial,  and  the  second  setting  up  in  fonr  iiant- 
graphs  certain  matters,  the  substance  of  wMeS* 
may  be  stated  as  follows:  (1)  The  defendant, 
at  the  time  of  the  accident  to  the  mule,  was 
driving  a  horse  which  had  been  his  property 
for  nearly  two  months.  '(2)  He  had  ptir- 
cbased  said  horse  relying  upon  the  represen- 
tations of  the  seller  that  It  was  "sound  and 
true."  (3)  Prior  to  the  time  of  the  accident, 
the  defendant  had  frequently  driven  said  horse 
along  the  highway  where  tte  accident  hap- 
pened, and  elsewhere  through  the  streets  of 
New  Haven,  "without  amy  attempt  on  the- 
part  of  said  horse  to  mn  away,  shy,  or  othei- 
wlse  act  in  a  manner  different  from  that  of 
an  ordinary  gentle,  sound,  and  true  horse.'* 
(4)  Shortly  before  the  accident  to  the  mule-, 
"said  horse  became  frightened,  restless,  and' 
annoyed  by  the  engines  crossing  said  Bridge 
street  at  a  point  where  the  tracks  of  said" 
railroad  company  are  protected  by  gates,  aald 
gates  being  down,  and  upon  the  lifting  of  said 
gates  said  horse  ran  away,  and  immediately 
thereafter  the  defendant  was  thrown  from. 
the  seat  of  his  wagon,  and  rendered  helpless. 
and  unconsdous,  and  at  about  the  same  time 
the  animal  mentioned  in  the  complaint  was 
one  of  several  waiting  the  lifting  of  the  gates 
to  cross  said  tracks."  To  this  second  defense- 
the  plaintiff  filed  a  demurrer,  and  the  court- 
sustained  the  demurrer  as  to  paragraphs  2- 
and  3,  and  overruled  it  as  to  paragraphs  1 
and  4  of  said  defense.  The  plaintiff  thei^ 
filed  a  reply  to  paragraphs  1  and  4  of  the? 
second  defense,  the  second  paragraph  of  whictr 
reply  reads  as  follows:  "The  plaintiff  ad- 
mits so  much  of  paragraph  4  of  the  defend- 
ant's second  defense  as  is  consistent  with  the 
plaintiff's  complaint,  and  denies  the  balance 
of  said  paragraph  4."  To  this  second  para- 
graph of  the  reply  the  defendant  demurred 
l)ecaiise  it  did  not  specify  the  allegations  which 
it  purported  to  deny,  and  because  it  was  eva- 
sive. The  court  overruled  this  demurrer.  The- 
case  was  then  tried  to  the  court,  and  upon  the 
facts  found  judgment  was  rendered  for  the 
plaintiff. 

The  substance  of  the  material  facts  found 
may  be  stated  as  follows;  On  the  day  of  the 
accident,  and  prior  thereto,  the  defendant,  a 
grocer  in  New  Haven,  was  returning  on  his 
delivery  wagon,  accompanied  by  a  friend,  to 
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his  store,  and  was  driving  along  Bridge  street. 
He  bad  owned  tlie  liorse  tie  was  then  driving 
about  two  montlis.  It  bad  been  brought  from 
the  West  a  few  months  before,  bad  not  been 
well  broken,  and  was  easily  frightened  by 
railroad  trains.  "The  defendant,  who  was 
not  an  experienced  driver,  had  found  it  neces- 
sary on  a  prior  occasion  to  turn  about  and 
drive  away  from  the  railroad  crossing  berebi- 
after  mentioned,  in  order  to  keep  his  said 
horse,  which  was  frightened  by  a  train,  from 
running  away."  The  tracks  of  a  steam  r^l- 
road  cross  Bridge  street  at  grade,  and  gates 
operated  by  machinery  are  kept  there  to  pro- 
tect the  public  in  using  the  crossing.  The 
number  of  trades,  the  passing  of  frequent 
trains  and  switching  engines,  and  the  raising 
and  lowering  of  the  gates  combine  to  make 
this  crossing  dangerous,  "and  especially  so  to 
those  driving  across  with  horses  not  well  bro- 
ken." When  the  defendant,  In  driving  along 
Bridge  street  as  aforesaid,  reached  this  cross- 
ing, his  horse  became  frightened  by  one  of 
the  switching  engines,  and  ran  away,  throw- 
ing the  defendant  and  his  friend  out  of  the 
wagon.  The  horse  ran  about  an  eighth  of  a 
mile,  when  It  slipped  and  fell  down,  and  was 
caught  by  some  bystanders,  "who  disentan- 
gled it,  got  it  up,  hitched  It  into  the  wagon 
again,  and  turned  it  over  to  the  defendant 
when  he  appeared  soon  after."  The  defend- 
ant then  got  into  the  wagon,  and  drove  back 
towards  the  crossing,  for  the  purpose  of  re- 
turning to  bis  store,  advising  his  friend  not 
to  ride  with  him,  because  of  the  excited  con- 
dition of  the  horse.  When  the  defendant  ar- 
rived within  about  100  yards  of  the  crossing, 
he  guided  his  horse  up  to  the  rear  of  a  cart 
standing  on  the  side  of  the  street.  At  this 
time  the  gates  were  closed  to  allow  a  freight 
train  to  pass  over  the  crosshig,  and  some  15 
or  20  teams  on  both  sides  of  the  crossing  were 
waiting  for  the  gates  to  t>e  raised.  The  de- 
fendant, without  waiting  for  the  gates  to  be 
fully  raised  and  become  stationary,  or  for  the 
other  teams  to  pass  over,  drove  towards  the 
crossing.  His  horse  was  excited,  and  was 
jumping,  and  as  it  approached  the  crossing 
was  frightened  by  tlie  steam  escaping  from  a 
switching  engine  near  by,  "and  ran,  the  de- 
fendant losing  all  control,  and  dished  in 
among  the  teams,  which  were  then  upon  the 
crossing  passing  over,  and  ran  against  the 
plaintiff's  said  mule,  driving  a  shaft  into  it, 
and  killing  it.  A  short  distance  further  on, 
the  defendant's  said  horse  ran  Into  a  car,  and 
the  defendant  was  thrown,  his  head  striking 
the  ground,  and  the  defendant  rendered  un- 
conscious." The  court  found,  in  substance, 
that  the  defendant,  under  these  circumstances, 
was  guilty  of  negligence  in  undertaking  to 
drive  his  horse  over  the  crossing,  and  also  that 
the  plaintiff  was  not  guilty  of  contributory 
negligence. 

Upon  these  facts  the  defendant  dabned  as 
matter  of  law  that  the  injury  complahoed  of 
was  the  result  of  unavoidable  accident.  This 
dalm  the  court  overruled.    Upon  this  appeal 


the  defendant  dalms  that  the  court  below 
erred  (1)  In  sustaining  the  plaintiff's  demur- 
rer; (2)  iu  overruling  the  defendant's  demur- 
rer; (3)  In  basing  its  judgment  upon  facts 
found  which  were  not  ta  issue  in  the  case;  (4) 
in  rendering  judgment  for  the  plaintiff,  after 
having  decided  all  the  facts  In  issue  In  favor 
of  the  defendant;  (5)  in  not  holding  upon  the 
facts  found  that  the  injury  complained  of  was 
due  to  unavoidable  accident;  (6)  in  Imposing 
upon  the  defendant  a  higher  degree  of  carr 
tlian  the  law  demands. 

These  claims  will  be  briefly  considered  in 
the  order  above  stated.  The  first  is,  in  sub 
stance  and  effect,  that  the  action  of  the  court 
deprived  the  defendant  of  the  right  to  prove 
the  facts  set  up  In  the  second  and  third  para- 
graphs of  the  second  defense.  But  the  facta 
so  set  up.  If  available  at  all  as  a  defense,  in 
whole  c«  in  part,  either  alone  or  in  connection 
with  the  paragrapiis  of  the  second  defense, 
which  the  court  allowed  to  stand,  and  to  the 
extent  that  th^  were  thus  available,  could  be 
given  in  evidence  under  the  pleadings  on 
which  the  case  was  tried,  and,  for  aught  that 
appears,  were  so  given  in  evidence.  This  be- 
ing so,  it  Is  impossible  to  see  how  the  action 
of  the  court  in  sustaining  the  demurrer  In  part 
harmed  the  defendant  If,  then,  the  court 
erred  at  all  in  this  matter,— a  point  which  it 
is  here  unnecessary  to  consider, — ^it  was  a 
harmless  error,  and  does  not  entitle  the  de- 
fendant to  a  new  trial. 

The  same  thing  is  true  with  regard  to  the 
second  claim.  We  think  the  defendant's  de- 
murrer to  the  reply  should  have  been  sostaln- 
ed.  The  paragraph  demurred  to  was  clearly 
objectionable  and  bad,  in  that  its  admissions 
and  denials  were  not  as  specific  as  the  rules 
require;  but  It  Is  impossible  upon  this  record 
to  see  how  the  action  of  the  court  in  overrul- 
ing the  demurrer  can  have  so  harmed  the  de- 
fendant as  to  entitle  him  to  a  new  trial.  If 
the  demurrer  had  been  sustained,  and  the  de- 
nials and  admissions  of  the  reply  had  been 
made  as  specific  as  the  rules  require.  It  might 
possibly  have  lightened  a  little  the  labors  of 
the  defendant  on  the  trial,  but  It  Is  difficult 
to  see  how  it  could  have  affected  In  any  ma- 
terial way  the  trial  itself,  or  changed  the  re- 
sult reached  by  the  court  So  far  as  appear*, 
a  full  and  fair  trial  was  had  upon  what  was. 
In  effect,  a  general  denial  of  all  the  material 
allegations  of  the  complaint  and  the  defend- 
ant liad  the  opportunity  to  prove  every  fact 
that  could  legally  avail  him  as  a  defeuM^.  in 
whole  or  In  part,  and  doubtless  he  availed 
himself  of  that  opportunity.  "Under  the  cir- 
cumstances disclosed  by  the  record,  we  think 
this  technical  error  did  the  defendant  no  harm, 
and  for  such  an  error  a  new  trial  Is  never 
granted. 

The  third  claim  is  that  the  facta  found  upon 
which  the  judgment  was  rendered  were  not 
withhi  the  Issue;  and  the  fourth  is  that  the 
court,  having  decided  all  the  facts  in  issue 
In  favor  of  the  deferdant,  erred  In  rendering 
Judgment  on  them  In  favor  of  the  plaintiff. 
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Ufxtt  a  careful  Inspection  of  the  record,  we 
are  of  opinion  that  these  two  claims  are  des- 
titute of  any  valid  foundation. 

The  fifth  claim  is  that  the  facts  found  show 
that  the  Injury  complained  of  was  due  to  un- 
avoidable accident.  This  appears  to  have  been 
the  only  claim  made  l>ef  ore  the  trial  court,  and 
it  was  there  claimed  as  matter  of  law,  and, 
presumably,  Is  so  claimed  here.  Whether  the 
injury  was  caused  by  the  negligence  of  the 
defendant,  or  was  due  to  unavoidable  acci- 
dent, was,  we  think,  under  the  circumstances 
disclosed  by  the  record,  a  question  to  be  deter- 
mined by  the  trior  as  one  of  fact  from  the  evi- 
deace.  If,  however,  it  is  possible,  upon  any 
permissible  view  of  the  record,  to  regard  it  as 
one  of  law,  or  Its  decision  aa  involving  the 
application  of  rules  of  law.  we  are  of  opinion 
that  the  court  below  did  not  err  in  overruling 
the  defendant's  claim  upon  this  point,  or  in 
finding  as  it  did  upon  this  point. 

The  sixth  and  last  claim  Is  that  the  court 
Imposed  upon  the  defendant  a  higher  degree 
of  care  than  the  law  demands.  The  record 
falls  to  show  any  foundation  for  this  claim. 
There  is  no  error.  The  other  Judges  con- 
curred. 


STATE  ex  reL  HOSPORD  v.  KENNEDY. 

(Siqpieme  Court  of  Errors  of  Connecticut     May 

25,  1897.) 

Mvxioiru.  CoHPoaATioNS—REMovAi.  or  Cbibv  or 
Police— Oath  op  Ofpick— Quo  War- 
KANTO— Title  to  Office. 
l.Where  a  section  of  a  city  charter  provides 
that  the  warden  and  bnrgesacs  shall  have  power 
to  arooint  policemen^  one  ot  whom  shall  be  des- 
ignated chief  of  pohce,  and  for  the  removal  of 
policemen  on  a  vote  of  five  of  the  burgesses,  a 
removal  of  the  chief  of  police  by  a  vote  of  less 
than  five  of  the  burgesses  is  invalid. 

2.  A  provision  of  a  charter  limiting  the  num- 
ber of  policemen,  and  requiring  that  one  of  them 
shaU  be  appointed  diief  of  police,  when  construed 
with  another  section  of  the  diarter  providing 
that  "the  treasnrer,  collector,  chief  of  police,  and 
hailifT'  shall  ^ve  bonds,  creates  tiie  office  of  chief 
of  police. 

3.  Where  a  charter  provides  for  a  certain  num- 
ber of  policemen,  and  for  the  appointment  of  one 
of  their  number  as  chief  of  police,  the  person  ap- 
pointed does  not  hold  two  offices,  so  that  he 
can  be  removed  from  the  office  of  chief  of  police 
in  any  other  manner  than  that  prescribed  for 
the  removal  of  policemen. 

4.  A  provision  in  a  charter  that  the  warden 
may  ndmlnister  the  oath  of  office  to  other  offi- 
cers will  not  defeat  the  title  of  the  chief  of  po- 
lice to  office  because  the  oath  was  taken  before 
a  notary  public,  if  otherwise  in  accordance  with 
the  charter. 

6.  In  quo  warranto  to  determine  title  to  office, 
the  fact  that  the  record  of  the  warden  and  bur- 
)ce8Ses  of  a  city  states  that  petitioner  was  prop- 
eriv  removed  is  not  conclusive  so  that  it  cannot 
be  shown  that  the  legal  number  did  not  concur 
in  the  removal. 

6.  In  quo  warranto  to  determine  title  to  office, 
the  failure  of  relator  to  file  a  replication  was  not 
an  admission  of  respondent's  allegation  in  bis  plea 
that  relator  had  been  duly  removed  from  his  of- 
fice, the  plea  of  general  denial  puttiiig  in  issue  the 
allegation  in  the  information  that  the  removal  of 
the  relator  was  illegal. 

7.  Where  the  information  in  quo  warranto  is 
demmrable,  and  lays  no  foundation  for  bringing 


respondent  Into  court,  the  defects  are  waived 
when  respondent  appears  and  pleads  to  the  mer- 
its. 

Case  reserved  from  superior  court.  New  Bbi- 
ven  county;  Milton  A.  Shumway,  Judge. 

Information  "bf  the  state  on  the  relation  of 
George  D.  Hosford  against  John  A.  Keimedy 
in  the  nature  of  quo  warranto.  Pacts  foflnd 
and  case  reserved  for  advice  of  the  supreme 
court  of  errors.    Judgment  of  ouster  advised. 

The  Information  alleged  that  on  July  9, 1895, 
the  relator,  duly  appointed  a  pc^icemnu  by  the 
warden  and  burgesses  of  the  borough  of  Nang- 
atuck,  was  duly  designated  and  appointed  by 
said  warden  and  burgesses  chief  of  police  un- 
til he  should  be  legally  removed  from  office; 
that  he  duly  qualified  and  entered  upon  the 
duUrs  of  bis  office;  that  on  August  7,  180G,  the 
wai-den  and  burgesses,  having  heard  charges 
presented  against  the  relator,  did,  by  a  vote 
of  less  than  five  burgesses,  find  the  charges 
proved,  and  voted  to  suspend  and  remove  the 
relator  from  the  office  of  chief  of  police  by  a 
vote  of  less  than  five  burgesses,  contrary  to 
the  provisions  of  the  borough  charter;  that 
the  respondent,  on  August  19,  1896,  and  from 
thence  hitherto,  has  exercised  said  office  with- 
out legal  warrant,  and  during  the  thue  afore- 
said has  usurped,  and  still  does  usurp,  the 
franchises  to  said  office  pertaining.  The  pleu, 
in  effect,  denies  that  the  vote  suspending  and 
removing  the  relator  was  a  vote  by  less  than 
Ave  burgesses;  and  alleges  that  the  relator  was 
by  the  vote  of  said  warden  and  burgesses  le- 
gally suspended  and  removed  from  his  office 
aa  chief  of  police,  and  that  said  warden  and 
burgesses  also  legally  suspended  him  without 
pay;  that  afterwards  the  respondent,  being  a 
policeman  of  said  borough,  was  designated  by 
the  warden  and  burgesses  as  chief  of  police. 
Upon  trial  the  comrt  fotmd  that  upon  the  mo- 
tion of  August  7th,  suspending  and  removing 
the  relator  from  office,  three  burgesses  voted 
in  favor  thereof  and  three  burgesses  In  oppo- 
sition, and  thereupon  the  mayor  voted  in  favor, 
and  declared  the  same  carried;  that  subse- 
quently, and  In  like  manner,  the  board  sus- 
pended the  relator  as  policeman  for  10  months 
without  pay;  that  thereupon  the  relator  was 
removed  and  ousted  from  his  office  of  chief  of 
police,  and  the  respondent  was  designated  In 
his  place  as  chief  of  police,  and  thence  hither- 
to has  exercised  the  office  of  chief  of  police, 
and  has  ousted  the  relator  from  said  office, 
and  kept  him  from  the  discharge  of  the  duties 
thereof.  The  reservation  presents  the  ques- 
tion of  law  involved  as  follows;  "If  the  action 
of  the  warden  and  bui-gesses  as  above  set 
forth  was  Ineffectual  In  law  to  remove  the  re- 
lator from  the  office  of  chief  of  police,  then  I 
find  that  the  respondent  without  legal  war- 
rant has  used  and  exercised  that  office;  but  If 
the  relator  was,  by  said  action,  legally  re- 
moved, then  I  find  that  the  respondent  has 
not  usurped  the  oSce." 

Goodwin  Stoddard  and  William  D.  Bishop, 
Jr.,  for  relator.  John  O'Neill  and  William  Kea- 
nedy,  toe  respondent. 
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HAMBRSLET,  J.  (after  stating  the  facts). 
The  borough  of  Naugatuck  was  established 
by  an  act  passed  In  1S93  (Sp.  Acts  1893,  p. 
100),  and  amended  In  1S%  (Sp.  Acts  1895,  p. 
155).  The  diarter  (section  63,  cl.  35)  author- 
izes the  warden  and  burgesses  "to  establish 
Rx^  maintain  a  watch  or  police  for  said  bor- 
ough," and  In  section  60  specifically  prescribes 
the  manner  of  appointment  and  removal,  the 
tenure  of  office,  and  the  powers  of  the  mem- 
bers of  the  "police"  which  may  be  established. 
The  section  as  amended  in  1885  ie  as  follows: 
"Sec.  00.  TbB  warden  and  burgesses  shall  have 
power  and  authority  from  time  to  time,  to  ap- 
point such  number  of  policemen,  not  exceeding 
twenty-five,  as  they  see  fit,  one  of  whom  shall 
be  designated  as  chief  of  police,  who  shall  talce 
the  oath  provided  by  law  for  constables  of 
towns,  and  fthall  bold  their  ofiices  until  re- 
moved or  expelled  by  said  warden  and  bur- 
gesses for  cause,  but  no  policeman  shall  be 
removed  or  expelled  by  said  board  unless  five 
of  the  burgesses  vote  in  favor  of  doing  so,  and 
the  action  of  said  board  so  voting  as  afore 
said,  shall  tie  final,  and  no  appeal  shall  be  al- 
lowed there  from;  and  such  policeman  shall 
have  full  power  and  authority  within  said 
borough,  to  arrest,  with  or  without  previons 
complaint  and  warrant,  all  such  persons  [stat- 
ing in  detail  all  powers  conferred]."  We  think 
this  section,  in  connection  with  section  63  and 
other  parts  of  the  charter,  limits  the  number 
of  members  ot  the  force  or  d^jortment  of  po- 
lice which  the  borough  is  authorized  to  estab- 
lish, vests  tbe  power  <^  appointment  and  re- 
moval of  all  members  In  the  warden  and 
burgesses,  prescribes  the  same  tenure  of  ofllce 
and  manner  of  removal  for  aS  members,  vests 
in  all  members  the  powers  specified,  and  re> 
quires  the  designotion  or  appointment  of  a 
head  of  the  police  who  is  a  member  of  the  po- 
lice force,  and  counts  as  a  policeman  in  de^ 
termining  the  numtier  of  memt)ers  that  may  be 
appointed,  and  whose  olflee  of  chief  of  police 
embraces  all  the  powers  specified  in  this  sec- 
tion, as  well  as  those  belonging  to  the  head  of 
the  force.  These  provisions  are  prescribed  by 
the  charter,  and  cannot  bealtered  byanyaction 
of  the  warden  and  burgesses.  When  the  char- 
ter says  that  the  "policemen"  (including  the 
one  designated  as  chief  of  police)  shall  hold 
their  offices  during  good  behavior,  it  fixes  the 
tenure  of  office  of  the  chief  of  police;  and, 
when  it  bays  that  no  poUcemnn  sliall  be  re- 
moved unless  five  of  the  burgesses  vote  In  favor 
of  doing  so,  it  applies  as  well  to  the  police- 
man at  the  head  of  the  department  as  to  the 
subordinate  policemen.  The  claim  Is  made 
that  the  cliaiter  creates  no  such  office  as  <Alet 
of  police,  but  simply  provides  for  an  honoj'ary 
title,  coupled  with  some  additional  duties  and 
emoluments,  which  may  \3e  given  to  one  or  an- 
other 0*  the  policemen,  at  the  pleasure  of  the 
warden  and  burgesses.  Such  dalm  cannot  be 
supported  by  a  reasonable  construction  of  lan- 
guage of  section  60,  and  the  charter  i^ainly 
treats  the  position  of  chief  of  police  as  a  public 
office  in  section  18,  which  provides  tliat  "the 


treasm-er,  collector,  Aief  of  poUce  ana  bailiff 
of  said  borough  shall  give  sufficient  btnids 
with  surety  to  the  warden  •  •  •  for  the 
faithful  performance  of  their  respectlTe  duties 
before  entering  on  the  perfonnance  of  the 
same,"  in  connection  with  section  63,  d.  4,  bj 
whl<Ai  the  warden  and  burgesses  are  author- 
ized to  make  by-laws  "to  presciibe  the  amount 
of  bonds  to  be  given  by  any  officers  of  said 
borough  who  are  required  to  give  b<md8  by 
this  act."  Indeed,  the  existence  of  a  police 
department  almost  necessarily  involves  a  pub- 
lic officer  who  shall  be  its  head.  And  so  our 
General  Statutes  have  contemplated  the  exist- 
ence in  eacii  munidpailty  possessing  a  police 
department  of  some  official  who  shall  be  IJie 
head  of  its  police  force  (State  t.  PiBkerman, 
63  Conn.  176,  197,  28  AU.  110),  altbough,  as 
a  poHce  department  has  not  heretafore  been 
considered  as  appropriately  belonging  to  towns 
and  boroughs,  such  statutes  refer  In  terms 
only  to  the  chief  officer  of  police  1b  cIUps. 
An  alternative  claim  is  made  tint  the  charter 
creates  two  offices, — i.  e.  that  of  policeman  and 
that  of  chief  of  police;  that  the  relator  held 
both  of  these  offices;  tliat  by  Tlrtue  of  his  <rf- 
flce  of  policeman  he  could  exercise  the  powers 
given  by  the  charter  to  poUcemen,  and  wa» 
bound  to  perform  the  duties  imposed  upon  po- 
licemen, and  by  virtue  of  his  office  of  cliiet 
of  police  he  had  none  of  the  powers  given  by 
the  charter  to  policemen,  and  was  not  bound  to 
perform  any  of  the  duties  of  a  policeman,  but 
only  such  duties  as  may  be  Imposed  npon  a 
chief  of  police.  Therefore  he  may  be  removed 
from  the  office  of  clilef  of  police  (not  in  the 
manner  prescribed  for  the  lemovai  of  police- 
men, but  In  the  mannw  described  in  the  gen- 
eral provisions  of  the  charter  relating  to  the 
removal  ot  other  borough  officers),  and  still 
retain  and  exercise  the  office  of  policeman,  al- 
though he  cannot  retain  the  office  of  chief  of 
police  If  removed  from  the  office  of  polloeman. 
It  Is  dear  that  a  person  appointed  as  one 
of  the  policemen  under  the  chartw  holds  an 
office,  and  that  a  i)er8on  appointed  as  chief 
of  police  holds  an  office.  It  Is  also  dear  tlmt 
when  a  policeman  is  appointed  chief  of  police 
he  has  an  the  powers  given  by  the  charts  to 
policemen.  He  has  these  powers,  however, 
because  they  are  given  to  the  cliief  of  police 
by  the  cliarter  In  defining  the  powers  of  all 
members  of  the  force  under  the  descrip- 
tion of  "policemen."  It  Is  not  true  that  he  Is 
bound  to  perform  all  the  duties  that  may 
be  imposed  upon  policemen.  Such  obligation 
is  Inconsistoit  with  the  office  of  chief  of  po- 
lice. If  the  language  of  section  60  is  sab- 
mKted  to  critical  analysis.  Independently  of 
all  considerations  that  must  affect  the  con- 
struction of  a  Eitatute,  there  la  an  apparent 
amblgntty,  and  some  gron&d  for  the  reopond- 
ent's  alternative  claim;  and  when  this  lan- 
guage is  considered  in  connection  with  other 
parts  of  the  diarter,  and  the  evident  pa*Vose 
of  the  legislature  to  establish  a  police  force, 
with  a  tenure  of  office  unaffected  by  polltica] 
diansea  in  the  ajquoizitiog  power,  the  qnes- 
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tlon  is  8tin  not  altogether  free  from  donbt. 
tt  seems,  howeyer,  to  us  that  the  controUtag 
intention  of  the  legislature  as  expressed  by 
Its  acts  does  not  give  to  the  chief  of  police 
two  distinct  ofBces,  heW  by  distinct  tenures, 
and  subject  to  distinct  processes  of  remoTal; 
that  the  term  "policemen,"  as  iised  In  sec- 
tion GO,  Is  intended  to  apply  not  so  mneb  to 
naming  an  ofiSce  as  to  detinlng  the  appcrfnt- 
ment,  tenure  of  office,  specific  powers,  and 
removal  of  all  members  of  the  police  estab- 
lishment, inclodlng  the  person  appointed  to 
the  office  of  chief  of  police.  All  members  of 
the  force  are  called  "policemen."  This  is  a 
name  adopted  as  common  to  all  In  defining 
powers  common  to  nil.  Bach  member  of  the 
foree  holds  an  office  because  the  powers  cMt- 
ferred  can  only  be  exercised  by  a  pnbllc  offi- 
cer; bnt  conferring  such  powers  on  the  to- 
cnmbent  of  an  estabUshed  office  does  not  cre- 
ate mnother  and  distinct  office.  The  office 
held  by  each  patrolman  Is  called  "policeman." 
It  might  as  well  be  called  "patrolman."  It  Is 
not  the  name,  but  the  function,  that  controls. 
The  bead  of  the  force  holds  an  office  whose 
functions  oonstot  of  powers  given  to  all  po- 
Bcemen,— I.  e.  to  all  members  of  the  police 
force.— and  of  some  additt<Hial  powers.  His 
office  Is  created  by  the  charter  under  a  dis- 
tinct name.  Some  of  his  powers  are  derived 
from  the  fact  of  his  befing  a  member  of  the 
force  described  as  "policemen,"  bnt  tt  does 
not  follow  that  tuese  powers,  when  used  by 
the  itoltceman  holding  the  office  of  chief  of  po- 
lice, mnst  constitnte  a  distinct  office.  The  of- 
fice held  as  patrolman  is  created  merely  by 
force  of  powers  glrea  by  the  charter  to  all 
members  of  the  police  force.  When  these 
jKiwers  are  used  by  the  member  of  the  force 
who  holds  the  office  of  chief  of  police,  they 
are  attached  to  that  office.  The  necessity 
whicb  established  an  office  where  those  pow- 
ers were  exercised  by  a  patrolman  ceases  to 
exist,  and  the  office  ceases  with  the  neces- 
sity, or  Is  merged  in  that  of  chief  of  police, 
created  and  named  by  the  charter.  The 
chief  of  police  cannot  lie  said  to  hold  a  dis- 
tinct office  as  policeman  merely  isecaqse  e«-- 
tain  of  his  powers,  as  well  as  his  tennre  of 
office  and  method  of  removal,  are  prescribed 
by  the  charter  In  prescribing  the  powers, 
tennre  of  office,  and  method  of  removal  of 
policemen;  i.  e.  all  members  of  the  foree  or 
department  of  police  established  in  pursu- 
ance of  tbe  charter.  In  reaching  this  conclu- 
sion, we  have  considered  tlie  possible  effect  of 
the  difference  between  section  60  as  «iacted 
In  1803  and  amended  In  1895  on  the  true 
meaning  of  the  act  as  amended;  bnt  such 
effect  Is  not  of  sufficient  weight  to  call  for 
special  comment.  It  appears  that  tbe  vote 
of  renaovisl  was  a  vote  to  "suspend  and  re- 
move" the  relator  from  the  office  of  chief  of 
poHce.  The  power  of  removal  being  limited 
to  a  specific  mode,  It  cannot  be  exercised  in 
a  different  manner  under  the  guise  of  sus- 
pension, even  if  tbe  warden  and  burgesses, 
under  other  provisions  of  the  charter  and  by- 


laws, made  In  pursuance  thereof,  may,  by  a 
major  vote  of  the  board,  enforce  the  penalty 
of  suspension  for  mlsconcluet..  The  vote  In 
question  was  plainly  a  vote  of  removal,  and 
nothing  else.  It  also  appears  that  after  the 
vote  of  removal  from  the  office  of  chief  of 
police  the  board  voted  to  suspend  the  relat- 
or from  the  office  of  policeman  for  10  months. 
It  Is  not  proper  to  determine  In  this  case 
whether  such  vote  can  be  treated  as  applica- 
ble to  the  relator  In  his  office  of  chief  of  po- 
Hce, or  whether.  If  It  can  be  so  treated,  It 
was  a  reasonable  and  valid  exercise  of  the 
power  of  suspension.  T^e  respondent  justi- 
fies only  by  virtue  of  a  legal  removal  of  the 
relator  from  the  office  of  chief  of  police,  and 
a  legal  appointment  of  the  respondent  In  his 
place. 

The  finding  that  the  oath  of  office  was  ad- 
ministered to  the  relator  by  a  notary  public, 
If  It  properly  appears  In  the  record,  does  not 
affect  the  relator's  title  to  his  office.  The  pro- 
vision In  the  charter  that  the  warden  may  ad- 
minister the  oath  of  otRce  to  all  other  officers 
of  the  borough  cannot  operate  to  defeat  bis  ti- 
tle merely  because  the  oath  of  office.  In  other 
respects  In  accordance  with  the  charter,  was 
taken  before  a  notary  public. 

The  claim  of  the  respondent  In  argument 
that  npon  the  trial  the  record  of  the  warden 
and  burgesses  stating  the  fact  of  removal  was 
conclusive,  and  that  It  could  not  be  shown 
that  the  legal  number  of  burgesses  did  not 
concur  In  the  removal  without  first  causing 
the  record  to  be  amended.  Is  without  founda- 
tion. One  main  purpose  of  a  quo  warranto 
is  to  go  beyond  the  record  to  the  very  truth 
of  the  appointment.  The  cases  cited  by  the 
respondent  are  consistent  with  tills  principle. 
There  is  nothing  In  tbe  respondent's  claim 
that  the  failure  of  the  relator  to  file  a  repli- 
cation operated  as  an  admission  of  the  re- 
spondent's allegation  In  his  plea  that  the 
board  removed  the  relator  from  his  office  of 
chief  of  police,  because  the  general  denial  In 
the  plea  put  in  issue  tbe  allegation  In  tbe  In- 
formation that  the  removal  of  the  relator  was 
by  a  vote  of  less  than  five  burgesses,  contrary 
to  the  provisions  of  the  charter,  and  because 
the  pleadings  are  too  defective  to  clearly  pre- 
sent the  proper  Issues.  An  Information  In  the 
nature  of  a  quo  warranto  must  proceed  "ac- 
cording to  the  course  of  the  common  law."  It 
Is  not  a  dvll  action  within  the  meaning  of  the 
practice  act  In  providing  "one  form  of  civil 
action"  and  prescribing  the  pleadings.  Gen. 
St.  §  900.  Illustrations  of  the  proper  mode  of 
pleading  In  quo  warranto  since  the  passage  of 
that  act  are  given  In  the  forms  adopted  by 
order  of  court.  In  the  present  case  the  In- 
formation is  demurrable,  and  laid  no  founda- 
tion for  bringing  the  respondent  Into  court. 
These  defects  were  waived  by  the  respondent 
when  he  appeared  and  voluntarily  pleaded  to 
the  merits.  But  the  respondent's  plea  is  called 
an  "answer,"  and  is  no  more  a  proper  plea  In 
substance  than  In  name.  When  the  pleadings 
do  not  fully  disclose  the  ground  of  defense, 
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the  Issues  may  be  settled  by  the  court  Id.  ^ 
880.  The  parties  here  went  to  trial  on  the 
issue  of  fact,  was  the  vote  purporting  to  re- 
move the  relator  from  the  office  of  chief  of 
police  passed  by  the  vote  of  less  than  Ave 
burgesses?  and  the  issue  of  law,  was  such 
remoral  conti-ary  to  the  provisions  of  the  char- 
ter? The  court  has  found  the  fact  for  the  re- 
hitor,  and  at  the  request  of  both  parties  re- 
served the  question  as  to  the  judgment  that 
should  be  rendered  for  the  advice  of  this 
court.  Under  such  circumstances,  In  the  al)- 
sence  of  sufficient  definition  of  the  issues  by 
the  pleadings,  we  may  assiuue  that  the  issues 
tried  by  the  court  were  settled  by  the  court 
before  trial;  and  certainly  the  parties,  by  go- 
ing to  trial  on  these  Issues,  and  In  making  the 
request  for  the  resetration  made  by  the  trial 
court,  are  now  estopped  from  denying  that  the 
issues  tried  were  the  Issues  settled.  When  the 
respondent  in  quo  warranto  pleads  in  the  form 
of  an  answer  to  a  complaint,  instead  of  a 
proper  plea  to  the  information,  the  relator 
should  move  to  have  the  pleading  expunged. 
The  refusal  of  a  trial  court  to  so  order  upon 
such  motion  Is  error.  Under  the  circumstan- 
ces of  the  present  case  we  do  not  thiulc  the  in- 
formalities in  pleading  should  prevent  the  re- 
lator from  having  the  Judgment  to  which  he 
is  entitled  after  a  trial  upon  the  merits.  It 
would  have  been  better,  however,  had  the 
trial  court  compelled  the  parties  to  frame 
their  pleadings  according  to  law.  The  supe- 
rior court  is  advised  to  render  judgment  of 
ouster.    Tlie  other  judges  concurred. 


MOONBY  V.  CLARK,  Mayor,  et  al.  > 

(Supreme  Court  of  Errors  of  Connecticut.    May 

25,  1897.) 

IsjUNCTios— Railroad  Gkade  Crossinos — Abo- 
lition— Special  Commirsion — 

CONUTITUTIONAL  LaW. 

1.  A  taxpayer  may  enjoin  the  dty  from  enter- 
ing into  an  unauthorized  contract  involving  ille- 
gal expenditure  and  taxes,  and  need  not  wait 
until  the  tax  is  levied. 

2.  Act  June  22,  1895,  appoints  a  special  com- 
mission to  act  for  the  city  of  Bridgeport  in  agree- 
ing with  a  railroad  entering  such  city  as  to  the 
time  and  manner  of  abolishing  its  grade  cross- 
ings, and  the  division  of  the  cost  thereof  Ijetween 
the  city  and  the  railroad,  and  provides  that,  when 
such  agreement  is  approved  by  the  board  of  rail- 
road commissioners,  it  shall  be  binding  on  all 
parties,  and  sliall  he  deemed  an  order  of  such 
board.  Heltl,  in  a  suit  by  a  taxpayer  to  restrain 
the  city  authorities  from  coufinumg  a  contract  by 
such  special  commission,  that  the  act  is  a  vjilid 
exercise  of  the  legislative  power  to'  determine 
the  maimer  of  atjolishing  grade  crossings,  and 
apportion  the  cost  of  such  abolition. 

3.  Since  the  atxilition  of  such  grade  crossings 
is  for  the  general  welfare  of  the  city,  and  con- 
templates the  acquiring  of  new  streets,  the  re- 
quirement that  it  shall  pay  part  of  the  cost  there- 
of does  not  diminish  its  assets,  but  only  changes 
the  form  thereof. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; Samuel  O.  Prentice,  Judge. 

Suit  by  Frank  J.  Moouey  against  Frank  E. 
Clark,  mayor,  and  others,  aldermen,  of  the 

1  For  concoiting  opinion,  see  37  Atl.  10S(). 


city  ot  Bridgeport,  to  restrain  them  from  con- 
firming a  contract  entered  Into  by  the  agenis 
of  the  city  concerning  the  dimlnatlou  of 
grade  crossings.  There  was  a  Judgment  for 
defendants  on  demurrer  sustained  to  the  com- 
plaint, and  pUiiutiff  appeals.    No  error. 

Robert  E.  De  Forest  and  Jacob  B.  Klein, 
for  appellant.  Daniel  Davenport  and  Georgo 
P.  Carroll,  for  appellees. 

ANDREWS,  C.  J.     The  plaintiff  in  the  com- 
plaint prayed  for  an  injunction  to  restrain  the 
city  authorities  of  Bridgeport  from  taking  cer- 
tain action  which  he  alleged  they  were  about 
to   take,  and  which  would  subject  the  tax- 
payers of  that  city  to  heavy  Illegal  taxes.    The 
superior  court  refused  the  Utjunction  and  dis- 
missed the  complaint.     From  that  judgment 
the  plaintiff  has  appealed  to  this  court.     If  it 
I  were  true  that  the  consequences  of  the  action 
I  comphilned  of  would  follow  as  asserted  by  tbi.> 
plaintiff,  then  his  complaint  was  not  prema- 
I  turely  brought.     "Obsta  principUs"  la  an  ex- 
I  ceedingly  good  maxim  to  act  upon  In  cnaef 
where  illegal  taxation  is  threatened.     But  we 
I  think  the  consequences  feared  by  the  plaintiff 
.  will  not  follow,  and  that  there  is  no  error  in 
the  Judgment  of  the  sup«-ior  court.     To  make 
I  this  view  entirely  plain,  we  must  <>-amiue  the 
'  case  with  some  care,  both  as  to  the  action  ii- 
I  self  and  its  legal  effect. 

The  defendants  are  the  common  council  of 
Bridgeport.  On  the  20th  day  of  April.  189ii. 
Frank  E.  Clark,  William  E.  Seeley,  and  Fre<l- 
erick  S.  Stevens,  who  were  appointed,  by  a 
resolution  of  the  general  assembly  enacted  in 
1895,  agents  on  l>ehaU  ot  that  dty  to  enter 
into  an  agreement  with  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  report- 
ed to  the  common  council  of  ttiat  dty  that  they 
had,  pursuant  to  that  resolution,  made  an 
agreement  with  the  said  railroad  company  in 
respect  to  the  matters  mentiiHied  in  the  said 
rescdutiou,  and  submitted  the  same,  which  is: 
"Whereas,  the  general  assembly  of  the  stale 
of  Connecticut  at  its  last  sessioa  passed  a 
resolution  which  was  approved  June  22,  1895. 
and  which  provides  tlmt.  in  order  tliat  tb^ 
safety  of  the  public  may  be  insured,  all  cross- 
ings at  grade  over  the  main  traclu  of  tlie  rail- 
road of  the  New  York,  New  Haven  &  Hart- 
ford Raihoad  Company,  in  the  dty  of  Bridge- 
port, shall  be  aboUsbed,  and  also  that  s«il 
city  and  said  railroad  company  may  wltlii:i 
six  months  after  the  passage  of  said  resolu- 
tion agree  upon  the  manner,  plans,  method, 
and  time  hi  which  said  crossings  at  grade 
shall  be  aboUshed,  and  upon  all  other  matters 
mentioned  in  section  6  of  said  resolution,  and 
what  amoim't,  or  what  proportion,  or  what 
items  of  the  cost  thereof  shall  be  paid  by  the 
city  of  Bridgeport,  and,  for  the  purpose  of 
making  said  agreement,  empowers  the  mayor 
of  said  city  of  Bridgeport  and  William  E. 
Seeley  and  Frederick  8.  Stevens  to  act  for 
said  dty:  Now,  therefore,  in  accordance  with 
the  provisions  of  sa'd  resolution  of  the  gen- 
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eral  aesembly,  and  subject  to  the  approral  of 
tbe  boai-d  of  railroad  commissioners,  tbe  said 
city  of  Bridgeport,  acting  herein  by  Its  agents, 
lion.  Frank  E.  Clark,  Its  muyor,  and  tbe  suiJ 
WlUi&m  £.  Seeley  and  Frederick  S.  Stevens, 
tbereunto  duly  autborlssed  by  said  resolutions, 
and  t-aid  New  York,  New  Haven  &  Hartford 
Railroad  Coiopany,  acting  bereln  by  John  M. 
Hall,  Its  vice  president,  hereunto  duly  au- 
thorized, do  hereby  agi-ee  as  follows: 

"(1)  For  the  purpose  of  abolishing  the  cross- 
ings aforesaid,  the  location,  grade,  and  plan  of 
said  railroad  through  said  city,  and  the  num- 
ber of  its  traces,  shall  be  substantially  as 
.«lion-n  upon  the  plans  marked,  'Plans  for  the 
AboliUoQ  of  Grade  Crossings  on  the  Main 
Line,  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  City  of  Bridgeport,  of  Conn.' 
(said  plan  being  signed  by  the  respective  agents 
of  the  parties  hereto),  and  the  work  of  exca- 
vation, construction,  alteration,  and  grading 
of  said  tracks,  streets,  approaches,  bridges,  and 
almtments  according  to  said  plans  shall  be 
ilone  by  said  railroad  company,  both  upon  Its 
iiwu  land,  and  upon  the  highways  affected  by 
xaid  plans,  except  as  hereinafter  specifically 
otherwise  {wovided.  The  grades  of  tl:e  rail- 
road tracks  and  of  tbe  highways  shall  be  as 
sliowti  upon  said  plans.  The  stone  abutments 
of  all  bridges  shall  be  of  equal  workmanship 
of  the  abutments  of  the  existing  bridge  across 
Fairfield  avenue  (west),  unless  modified  by  the 
railroad  commissioners.  Said  railroad  com- 
pany, during  the  progress  of  said  work,  shall 
have  the  free  use  of  such  streets  or  portions  of 
streets,  and  the  right  to  tempomrlly  close  such 
stree-ts,  as  may  be  necessary  for  the  convenient 
prosecution  of  tbe  work.  Crescent  avenue  and 
Railroad  street  are  hereby  extended  from  their 
present  easterly  termini  to  the  westerly  line  of 
the  proposed  freight  station  yard  of  said  rail- 
road company  east  of  Central  avenue,  and 
lilast  Wai^i^gton  avenue  shall  be  extended 
and  CMJStructed  by  said  city  to  Seavlew  av- 
enue, provided  said  rallrcad  company  elects  to 
lay  a  sidUig  on  the  north  side  of  its  main 
tracks  as  hereinafter  provided;  and  so  much 
of  South  Railroad  avenue  between  Broad  and 
Main  streets  as  Is  occupied  by  tbe  structure  of 
^id  railroad  company,  as  shown  on  said  plan, 
is  hereby  discontinued  as  a  highway,  and 
Clark,  Wllmot,  and  North  and  South  Railroad 
avenues,  west  of  Fairfield  avenue  (west),  and 
all  streets  and  private  ways,  whether  exist- 
ing or  projected  upon  or  across  the  property  of 
said  railroad  company  along  its  maln-Une 
tracks,  not  shown  upon  said  plans,  are  hereby 
discontinued,  except  the  private  ways  between 
a  point  opposite  the  east  end  of  Union  street 
and  Fairfield  avenue  (east).  South  Railroad 
avenue  is  hereby  extended  from  Wordin  av- 
enue to  Howard  avenue,  forty  feet  wide.  Said 
railroad  company  shall  lay  and  maintain  a 
track  at  grade  upon  the  south  side  of  Soutii 
Railroad  avenue,  from  Fairfield  avenue  east- 
ward to  the  westerly  line  of  South  avenue, 
free  from  all  burdens  or  assessments  of  any 
kind,  so  long  as  said  ralU'oad  company  main- 


tains the  same;  said  track  to  be  connected  by 
proper  switches  with  such  side  or  spur  tracks 
as  now  exist,  or  aa  may  hereafter  be  granted  or 
oermlttcd  by  said  dty.  Said  railroad  compa- 
ny shall  bridge,  as  shown  upon  the  plans,  the 
following  named  streets:  Bostwlck  avenue, 
Hancock  avenue,  Howard  avenue,  Wordin  av- 
enue, Iranlstan  avenue.  Park  avenue,  Soutli 
avenue.  Myrtle  avenue,  Warren  street,  Lafa- 
yette street.  Broad  street.  Main  street.  Wall 
street,  Fairfield  avenue.  Sterling  street.  Noble 
avenue,  Clarence  street,  Kossuth  street.  East 
Main  street,  Pembroke  street,  Hallett  street, 
Seavlew  avenue.  Central  avenue,  and  Bishop 
avenue,— with  the  head  room  in  each  case  of 
not  less  than  twelve  feet  in  the  clear  between 
the  crown  of  the  street  and  the  bottom  of  the 
girder,  unless  otherwise  shown  on  the  plans. 
The  location  of  tbe  pipes,  wires,  poles,  or  tracks 
of  any  water,  gt^,  telephone,  or  electric  light, 
telegraph,  or  power  company,  or  street-railway 
company,  and  all  public  or  private  sewers  or 
drain  pipes,  shall  be  cluiuged,  at  the  expense 
of  said  several  companies,  whenever  in  any 
manner  tliey  Interfere  with  the  prosecution  of 
said  work,  or  the  construction  or  maintenance 
of  the  same  according  to  said  plans.  In  such 
manner  or  In  such  time  as  the  board  of  rail- 
road commissioners  sliall  order.  For  the  ac- 
commodation of  manufacturing  and  other  ship- 
pers in  East  Bridgeport,  said  railroad  company 
shall  coDsti-uct  a  fifth  track,  leading  from  Its 
proposed  freight  station  in  East  Bridgeport,  or 
fi-om  some  point  between  said  freight  station 
and  Seaview  avenue,  to  the  eastei-ly  Ihie  of 
Hallett  street;  and  the  same  may  be  placed 
either  on  the  north  or  south  side  of  the  main 
tracks,  but  shall  cross  Seavlew  avenue  on  a 
level  with  said  main  tracks.  Such  fifth  track 
shall  be  considered  as  a  part  of  the  work  bere- 
ln provided  for,  and  shall  be  Included  in  the 
cost  thereof;  and  said  ralhroad  company  shall 
have  the  right  to  use  such  portion  of  any  street 
or  streets  immediately  adjoining  the  railroad 
location  as  may  be  necessary  for  the  location 
and  maintenance  of  such  fifth  track,  and  said 
company  shall  be  free  from  all  burden  and  as- 
sessments on  account  of  said  fifth  track  so 
long  as  It  shall  maintain  the  same. 

"(2)  It  Is  understood  and  agreed  tliat  the 
work  herein  provided  for  shall  commence  .on 
or  before  the  first  day  of  April,  1806,  and  pro- 
ceed as  rapidly  as  possible  until  finished. 

"(H)  In  consideration  whereof,  said  rlty 
hereby  agrees  to  pay  to  said  railroad  coni- 
imny  one-sixth  of  the  entire  cost  of  construct- 
ing a  four-track  railroad  from  Fairfield  ave- 
nue (west)  to  Bruce's  brook,  as  by  the  align- 
ment and  grade  shown  on  the  plans  above 
named,  including  the  work  done  on  the  high- 
way as  per  said  plans,  and  including  all 
bridges  ready  for  ties,  all  damages  to  prop- 
erty resulting  from  a  change  of  grade  of 
streets,  or  the  discontinuance  of  the  same  or 
parts  thereof,  and  the  cost  and  damscs  to 
all  lands  which  have  been  or  may  be  acquired 
b.v  said  railroad  company  for  the  purpose  of 
said  fom--track  construction,  together  with  a 
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reasonable  allotvance  for  the  services  and  ex- 
penses to  the  date  hereof  of  Frank.  B.  Clark, 
William  B.  Seeley,  and  Frederick  8.  StevenB, 
the  persons  appointed  by  said  resolution  to 
net  for  said  city,  and  for  such  services  as  is 
Imposed  upon  them  by  the  provisions  of  this 
agreement:  provided,  that  the  total  cost  to  be 
paid  by  said  city  shall  not  exceed  in  the  ag- 
gregate the  sum  of  $400,000.  Said  railroad 
company  shall  keep  a  detailed  account  of  the 
cost  of  said  construction,  excluding  therefrom 
the  cost  of  the  passenger  station  and  ground 
and  approaches  thereto  not  required  for  said 
four-track  construction,  and  all  switches  and 
side  tra«k8,  and  all  other  items  properly  be- 
longing to  the  superstructure  of  said  railroad. 
In  case  any  question  shall  arise  between  said 
city  and  said  railroad  company  as  to  any  item 
charged  or  claimed  as  a  proper  charge  for 
the  construction  account,  either  by  said  rail- 
road company  or  said  city,  and  the  said  city 
and  said  railroad  company  cannot  agree  as  to 
its  allowance  as  a  proper  charge  to  said  con- 
struction account,  all  such  disputed  items  shall 
be  left  to  the  arbitrament  of  the  board  of  rail- 
road commissioners  of  the  state  of  Connecti- 
cut, whose  decision  shall  be  final  and  eonctji- 
sive  in  the  matter.  In  case  any  question 
shall  arise  between  said  railroad  company 
and  said  city  as  to  the  value  of  any  land 
owned  or  acquired  by  the  railroad  company, 
or  damages  thereto  on  account  of  the  neces- 
sary use  thereof,  or  damages  thereto  by  the 
construction  of  said  four-track  railroad,  and 
said  city  and  said  railroad  company  shall  be 
unable  to  agree  as  to  the  value  or  amount 
thereof,  then  the  equitable  value  of  the  por- 
tion of  such  property  used,  occupied,  or  dam- 
aged shall  be  determined  by  the  Hon.  Frank 
E.  Clark,  William  B.  Seeley,  Frederick  S. 
Stevens,  William  D.  Bishop,  I.  De  Ver  War- 
ner, and  James  Staples,  or  by  a  majority  of 
them,  under  oath,  and  their  decision  shall  be 
final  and  conclusive  between  the  parties  aa 
to  the  amount  properly  chargeable  to  the  cost 
of  the  work  herein  provided  for.  The 
amounts  paid  for  all  items  of  construction,  land 
damages  by  reason  of  change  of  grade,  dis- 
continuance of  streets  or  parts  thereof,  and 
all  damages  of  every  kind  paid  on  account 
thereof  for  the  prostecution  of  said  four-track 
construction,  sliali  be  submitted  to  Frank  B. 
Clark,  William  E.  Seeley,  and  Frederick  S.  Ste- 
vens, as  a  committee  to  audit  the  same  in  be- 
half of  said  city,  and  shall  be  verified  If  requir- 
ed by  said  committee.  If  said  committee  at  any 
time  shall  neglect  or  refuse  to  audit  or  approve 
said  accounts  when  requested  to  do  so,  the 
board  of  railroad  commlssoners  shall,  upon  the 
request  of  either  party,  audit  such  accounts; 
and,  when  so  audited  and  approved  by  either 
said  committee  or  said  railroad  commissioners 
as  above  provided,  the  amount  thereof  shall 
be  accepted  by  both  parties  as  a  part  of  the 
entire  cost  of  construction.  It  is  further 
agreed  that  said  accounts  shall  be  audited  as 
often  as  once  in  30  days,  if  required  by  the 
railroad  company,  and  when  so  andlted  the 


proportion  to, be  paid  by  the  city  to  said  rail- 
road company  shall  be  a  debt  due  said  rail- 
road company,  and  shall  draw  Interest  at  the 
rate  of  6  per  cent,  per  annum  until  paid." 

In  the  council  it  was  moved  that  the  report 
be  accepted  and  approved,  and  that  the  con- 
tract be  affirmed  and  ratified.  This  motioD 
was  referred  to  the  appropriate  conamtttee. 
Before  that  committee  bad  reported,  this  suit 
was  brought.    T^ese  are  the  facts. 

The  record  before  us  does  not  disclose  wiietn- 
er  or  not  the  said  contract  has  been  approved 
by  the  boird  of  railroad  commissioners.  If 
it  has  not  been  so  approved,  the  plaintiff  has 
no  occasion  for  an  Injunction.  The  resolution, 
which  appears  In  full  in  a  footnote,^  seems  to 
contemplate  that  the  ccmtract  shall  not  be  ob- 
ligatory on  any  one  unless  It  receives  such  ap- 
proval. If,  however.  It  has  been,  or  shall  be 
hereafter,  approved  by  that  board,  then  It  be- 
comes an  order  of  that  board,  and  enforcea- 
ble as  such.  It  is  in  the  latter  aspect  that 
the  legality  of  the  contract  Is  to  be  considered. 
We  assume  that  the  contract  has  been  or  will 
be  apiJroved  by  that  board.  The  policy  of  this 
state,  for  quite  a  number  of  years,  has  been 
j  to  remove  all  grade  crossings  of  railroads  by 
highways.  To  accomplish  this  end,  the  legis- 
lature has  been  constantly  making  efforts, 
sometimes  by  mild  and  permissive  means,  and 
at  others  with  a  pretty  strong  hand.  The 
most  notable  instance,  perhaps,  as  It  applied 
to  a  case  of  the  very  highest  danger,  was  the 
Asylum  Street  bridge  commission,  in  which 
the  legislature,  by  direct  Interference,  aougnt 
to  remove  the  danger  of  a  grade  crossing  hi 
the  city  of  Hartford  by  its  own  agents.  That 
was  in  1884.  Of  that  act  this  court.  In  Wood- 
ruff V.  Catlln,  64  Conn.  295,  6  Atl.  853.  Bai.i: 
"The  act,  in  scope  and  purpose,  concerns  the 
protection  of  life.  Neither  in  intent  nor  in 
fact  does  it  increase  or  diminish  the  assets  ei- 
ther of  the  city  or  of  the  railroad  corjwratlons. 
It  Is  the  exercise  of  the  governmental  power 
and  duty  to  secure  a  safe  highway.  The  legis- 
lature, having  determined  that  the  intersection 
of  two  railroads  with  a  highway  in  the  city  of 
Hartford  at  grade  Is  a  nuisance  dangerous  to 
life.  In  the  absence  of  action  on  the  part  of 
the  city  or  of  the  railroads  may  compel  them 
severally  to  become  the  owners  of  the  right  to 
lay  out  new  highways  and  new  railroads  over 
such  land,  and  in  such  manner  as  will  sepa- 
rate the  grade  of  the  railroads  from  that  of 
the  highways  at  intersection;  may  compel  them 
to  use  the  right  for  the  accomplishment  of  the 
desired  end;  may  determine  that  the  exjieiises 
shall  be  paid  by  either  corporation  alone,  or 
to  part  by  both;  and  may  enforce  obedience 
to  its  Judgments.  That  the  legislature  of  this 
state  has  power  to  do  all  this  for  the  specified 
purpose,  and  to  do  It  through  the  instrumen- 
tality of  a  commission.  It  Is  now  only  necessary 
to  state,  not  to  argue."  The  doctrine  of  that 
case  was  repeated  and  acted  upon  m  Appeal 
of  New  Yorl:  &  N.  E.  R.  Co.,  58  Conn.  541. 

1  See  note  at  end  of  case. 
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20  Atl.  670,  and  In  Woodrnff  t.  Ballroad  Co., 
58  Conn.  79,  20  Ati.  17.  In  1889  the  leglsla- 
tnre  made  the  board  of  laJlroad  commlsslon- 
eis  a  Kenu^  commlaslon,  and  commaodied 
them  to  act  .va  their  own  motion  to  accompllBh 
the  remoTal  of  those  grade  crossings  which 
were  specially  dangerous.  Acting  on  that  com- 
mand, the  railroad  commissioners  ordered  the 
remoTal  of  a  grade  crossing  by  the  New  Tork 
&  New  Eingland  Railroad  In  the  town  of  Bris- 
tol. That  order,  and  the  act  under  which  It 
was  made,  were  approved  by  this  court  In  Ap- 
Ijeal  of  New  York  &  N.  B.  R.  Co.,  62  Conn. 
530.  26  AtL  122,  where  It  was  held  that  it 
was  competent  for  the  leglslatxu-e  to  act  tn 
the  duty  of  providing  safe  highways,  through 
a  general  commission  as  well  as  through  a  spe- 
cial one.  The  case  has  been  sustained  by  the 
supreme  court  of  thfe  United  States.  New 
York  &  N.  B.  R.  Co.  v.  Town  of  Bristol,  151 
r.  S.  556,  14  Sup.  Ct.  437. 

Danger  from  grade  crossings  was  as  highly 
threatening,  and  in  some  respects  even  more 
serious,  in  Bridgeport  than  at  Asylum  street 
in  the  city  of  Hartford.  The  New  York,  New 
Haven  &,  Hartford  Railroad  extends  through 
the  entire  length  of  the  city,  a  distance  of 
more  than  four  mllee,  and  on  both  sides  of  the 
harbor,  which  It  crosses  by  a  drawbridge.  A' 
part  of  the  way  It  lies  along  the  shore  of  the 
harbor,  obstructing  all  passage  from  the  busi- 
ness parts  of  the  city  to  the  steamboat  land* 
hig  and  the  docks.  It  appears  In  the  agree- 
ment that  there  are  24  streets  crossed  at  grade 
by  the  railroad,— some  of  them,  as  it  Is  stated, 
the  most  frequently  traveled  ones  in  the  whole 
city.  It  is  a  town  of  60,000  Inhabitants,  and 
is  rapidly  growing.  Its  people  are  largely 
engaged  In  manufacturing,  and  their  prosperi- 
ty la  affected  in  a  great  degree  by  the  readi- 
ness with  which  they  can  receive  and  transmit 
goods  from  and  by  railroad.  Its  growth  in 
wealtli  and  population  dep«ids  materially  np- 
on  Its  railroad  facilities.  The  railroad  re- 
ceives large  amounts  of  freight  and  very  many 
passengers  from  the  city,  and  desires  to  ex- 
tend Its  facilities.  The  railroad  comxmny  Ima 
completed  Its  four  tracks  from  New  York  to 
New  Haven,  except  that  part  which  lies  in  the 
city  of  Bridgeport  The  completion  of  that 
work  awaited  the  adoption  of  some  plan  by 
which  these  grade  crossings  could  be  avoid- 
ed. The  state  would  not  permit  the  danger 
of  these  crossings  to  be  increased  by  the  addi- 
tional tracks  at  grade.  The  city,  for  Its  own 
welfare,  was  not  willing  that  such  Incrcise 
of  danger  should  be  allowed,  and  the  railroad 
shared  in  the  same  unwillingness.  It  was 
this  condition  of  things  in  Bridgeport  which 
the  legislature  in  180.5  was  called  on  to  meet 
when  Itenacted  the  special  actunderwhlchMr. 
Clark  and  the  others  acted  in  making  the  con- 
traetabove  recited.  That  contract  declares  that, 
in  order  tliat  the  safety  of  the  public  may  be 
insnred,  all  crossings  at  grade  over  the  main 
tracks  of  the  railroad  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company  In  the 
aty  of  Bridgeport  shall  be  abolished  in  the  man- 


ner  therein  provided.  It  appoints  Mr.  Clark 
and  the  others  to  act  for  the  city,  and  author- 
izes them  to  make  an  agreement  with  the  said 
railroad  company  as  to  the  manner,  plans, 
method,  and  time  in  which  all  the  said  cross- 
ings at  grade  shall  be  abolished,  and  then  de- 
clares, "And  such  agreement  shall  be  final  and 
conclusive  upon  all  parties  concerned,  when 
approved  by  the  railroad  commissioners  of  this 
state,  and  that  then  the  agreement  shall  be 
deemed  to  be  an  order  of  said  board,  and  en- 
forceable in  the  mamier  provided  In  the  sev- 
enth section  of  the  resolution."  Assuming 
now,  as  wo  do,  that  the  agreement  has  receiv- 
ed, or  will  receive,  the  approval  of  the  rail- 
road commissioners,  this  case  comes  fully 
within  the  principles  laid  down  in  the  author- 
ities we  have  cited.  The  resolution,  the  agree- 
ment, and  the  approval  by  the  railroad  com- 
missioners are  but  the  parts  of  one  govehi- 
mcntnl  act  to  secure  safe  highways  In  the  city 
of  Bridgeport  The  legislature,  having  deter- 
mined that  the  gi-ade  crossings  of  the  various 
streets  in  that  city  constitute  a  nuisance  dan- 
gerous to  life,  has  proceeded,  in  the  way  potait- 
ed  out  in  the  resolution  and  agreement,  to  com- 
pel the  city  and  the  railroad  to  become  the 
owners  of  new  highways  and  new  railroads, 
to  accomplish  that  end,  and  has  determined 
who  shall  do  the  work,  and  who  shall  pay 
the  expense.s,  and  is  dokig  this  through  the 
instrumentality  of  the  persons  named  in  the 
resolution,  and  of  the  railroad  commissioners. 
That  the  legislature  of  this  state  has  the  pow- 
er to  do  this.  It  is  now  necessary  only  to  state, 
not  to  argue.  This  governmental  act  does  not 
increase  or  diminish  the  assets  of  the  city  or 
of  the  railroad.  It  only  changes  the  form  hi 
which  the  assets  exist.  "It  violates  no  con- 
tract, takes  away  no  property,  and  interferes 
with  no  vested  rights."  Appeal  of  New  York 
&  N.  E.  R.  Co.,  62  Conn.  538,  26  Atl.  122; 
State  V.  Asylum  St  Bridge  Commission,  63 
Conn.  98.  26  Atl.  580;  State's  Attorney  v. 
Selectmen  of  Branford,  59  Conn.  402,  22  Atl. 
336;  City  of  Middletovm  v.  New  York,  N.  H. 
&  H.  R.  Co.,  62  Conn.  492,  27  Atl.  119.  The 
special  act  Is  constitutional,  and  there  is  no 
error  In  the  Judgment  complained  of.  The  oth- 
er Judges  concurred. 

NOTE. 

Sp.  Acts  Conn.  1895,  p.  416. 

Providing  for  the  Al)oUtion  of  Grade  Crossings 
in  Bridgeport. 

Resolved  by  this  assembly: 

Section  1.  That  in  order  that  the  safety  of  Uie 
public  may  he  insnred,  all  crossings  at  grade  over 
the  main  tracks  of  the  railroad  of  the  Now  York, 
New  Haven  and  Hartford  Railroad  Company, 
in  the  city  of  BridReport,  shall  be  abolished  in 
the  manner  hereinafter  prescribed. 

Sec.  2.  Said  city  and  said  railroad  company 
may,  within  six  months  after  the  passage  of  this 
resolution,  agree  npon  the  manner,  plans,  meth- 
ods, and  time  in  which  said  crossings  at  grade 
shall  be  abolished;  and  upon  all  other  matters 
mentioned  in  section  six  of  this  resolution,  and 
what  amount,  or  proportion,  or  what  items  of 
the  cost  thereof,  includinR  a  reasonable  allowance 
for  the  services  and  expenses  of  tlie  mayor,  and 
Williiim  E.   Seeley,  and   Frederick  S.   Stevens, 
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shall  be  paid  by  the  city  of  Bridgeport.  For  the 
purpose  of  making  said  agreement,  the  mayor  ot 
the  city  and  WiUiam  B.  Seeley  and  Frederick  S. 
Stevens  of  said  city  are  hereby  empowered  to 
act  for  said  city,  and  such  agreement  shall  be 
final  and  conclusive  upon  all  parties  concerned 
when  approved  by  the  board  of  railroad  commis- 
sioners of  this  state,  and  shall  then  be  deemed  to 
be  an  order  of  said  tx>ard  and  enforceable  in  the 
manner  provided  in  section  seven  of  this  resolu- 
tion. 

Sec.  3.  If  it  shall  be  agreed  as  aforesaid  that 
any  highway  crossing  or  crossings  of  said  rail- 
road tracks  shall  be  abolished  by  carrying  the 
same  over  or  under  said  tracks,  and  the  grade  of 
said  highway  or  of  any  highway  connecting  there- 
with at  or  near  said  crossing  is  to  be  thereby 
changed,  and  that  said  city  shall  i>ay  the  si}ecial 
damages  resulting  to  property  owners  from  such 
change  of  grade,  either  or  both  of  the  parties 
to  such  agreement  shall  certify  that  fact  to  the 
clerk  of  said  city,  and  it  shall  thereupon  be  the 
duty  of  the  board  of  appraisal  of  benefits  and 
damages  of  said  city  to  estimate  and  appraise  to 
the  owners  of  land  abutting  on  the  raised  or 
lowered  portions  of  said  highway  the  special  dam- 
ages resulting  to  them  therefrom,  over  and  above 
any  special  benefit  resulting  to  them  from  the 
abolition  of  such  i  rade  crossmg  and  sach  change 
of  grade,  and  to  estimate  and  appraise  to  the 
owners  of  any  land  situated  in  said  city  any 
spedal  benefits  accruing  to  them  from  the  aboli- 
tion of  said  grade  crossing  and  said  change  of 
grade;  provided,  that  the  whole  amount  of  ben- 
efits so  assessed  for  said  particular  abolition  and 
change  of  grade  shall  not  exceed  the  whole 
amount  assessed  to  the  owners  of  said  abutting 
land  for  said  change  of  grade;  and  provided, 
further,  that  no  benefits  or  damages  for  said 
change  of  grade  shall  be  assessed  to  or  against 
said  railroad  company.  And  all  the  provisions 
of  the  charter  of  said  city  relative  to  the  mode  of 
assessing  benefits  and  damages  for  the  lay  out 
of  streets  by  the  common  council  and  to  appeals 
therefrom,  and  relativp  also  to  the  payment  of 
the  same  and  to  fllmg  liens  therefor  and  the 
effect  of  the  same,  are  incorporated  and  made  a 
part  of  this  section,  and  made  applicable  to  as- 
wssments  made  under  this  section. 

Sec.  4.  If,  however,  the  agreement  hereinbefore 
provided  for  shall  not  have  been  made,  then 
and  in  that  event  the  board  of  railroad  commis- 
sioners are  hereby  authorized  and  directed  to 
determine  the  plans,  fix  the  time,  and  order  the 
methods  by  wluch  said  crossings  shall  be  abol- 
ished. 

Sec.  6.  Said  commissioners,  upon  written  appli- 
cation to  them  therefor,  by  said  city  or  said  rail- 
road company,  are  hereby  empowered  and  direct- 
ed to  determine  the  manner,  plans,  method,  and 
time  in  which  said  work  shall  be  done  and  such 
crossings  at  grade  be  abolished.  Before  making 
such  determination,  said  commissioners  shall 
hold  a  public  session  in  the  dty  of  Bridgeport 
for  the  purpose  of  hearing  said  city  and  said 
railroad  company,  and  any  other  persons  inter- 
ested, relative  to  the  manner,  plans,  method, 
and  time  in  which  such  work  shall  be  done  and 
said  crossings  at  grade  be  abolished,  and  shall 
give  such  notice  as  they  shall  adjudge  reason- 
able of  the  time,  place,  and  purpose  of  said 
session,  to  said  city  and  said  railroad  company 
and  other  persons,  by  publication  in  two  daily 
newspapers  published  in  said  city. 

Sec.  6.  Said  commissioners  shall  determine 
upon  the  manner,  plans,  method,  and  time  in 
wnich  such  work  shall  be  done  and  said  crossings 
at  grade  be  abolished,  and  are  empowered  and 
directed  to  determine  and  order  from  time  to  time 
what  dianges  shall  be  made  in  the  manner  in 
which  the  tracks  of  said  railroad  shall  be  car- 
ried through  said  city,  what  highways  or  private 
ways  shall  be  carried  over  or  under  the  tracks 
of  said  railroad,  what  highways  or  private 
ways,  and  what  parts  thereof,  shall  be  discon- 
tinued or  closed,  and  what,  if  any,  new  highways 
shall  be  laid  out;  and  to  determine  within  what 
time  and  in  what  manner  said  changes  shall  be 


made.  Said  commissioners  are  authorized  and 
directed  to  require  said  railroad  company  to  make 
such  changes  in  the  grade,  alignment,  radii  of 
curves,  and  location  of  the  tracks  of  said  com- 
pany, and  to  make  such  changes  in  the  grade, 
lines,  and  width  of  any  street  or  highway  within 
said  city,  whether  now  crossing  said  tracks  at 
grade  or  otherwise,  as  said  commissioners  shall 
judge  necessary  and  proper  for  the  purposes  of 
this  resolution;  and  the^  shall  have  power  to 
authorize  and  require  said  railroad  company  to 
construct  a  new  drawbridge  across  the  naviga- 
ble waters  of  Bridgeport  Harbor  in  the  line  of 
the  existing  drawbridge  or  near  the  same,  and 
between  it  and  the  lower  bridge,  so  called,  and 
to  determine  tlie  place  where  the  draw  in  said 
bridge  shall  be  constructed,  and  the  plan  of  the 
same,  and  said  bridge  shall  be  free  of  the  obliga- 
tions imposed  by  section  3503  of  the  General 
Statutes.  And  said  commissioners  are  also  au- 
thorized and  directed  to  make  all  orders  in  rela- 
tion to  said  changes  and  to  any  and  all  matters 
and  things  appertaining  thereto,  including  the 
temporary  use,  occupation,  or  closing  of  any 
street  in  said  city,  and  including  the  number  of 
tracks  to  be  constructed  by  said  railroad  company, 
which  they  may  deem  necessary  and  proper  for 
the  due  execution  of  the  purposes  of  this  reso- 
lution. And  the  said  commissioners  are  also  au- 
thorized and  directed  to  order  any  water,  gas. 
telegraph,  telephone,  electric  light,  or  power 
company,  or  street  railway  company,  to  change 
the  location  in  the  manner  designated  by  tlie 
commissioners  at  its  own  expense,  of  its  pipes, 
wires,  poles,  or  tracks;  also  to  make  suitable 
orders  as  to  the  relocation  of  any  public  or  private 
sewer  or  drain  pipe. 

Sec.  7.  After  the  manner,  plans,  methods,  and 
time  in  which  said  work  shall  be  done  shall  have 
been  determined  upon,  it  shall  be  the  duty  of  sa.\A 
commissioners  to  cause  the  same  to  be  executed, 
and  for  that  purpose  they  may  apply  to  the 
superior  court  for  Fairfield  county  for  writs  of 
mandamus  or  for  proper  process  either  in  law  or 
equity,  and  said  court  shall  have  full  power  to 
grant  the  necessary  and  proper  relief.  And  it 
shall  be  the  duty  of  said  railroad  company,  un- 
der the  directions  of  said  commissioners,  to  do 
all  the  work  of  excavation,  construction,  altera- 
tion, and  grading  of  said  tracks,  streets,  ap- 
proaches, bridges,  and  abutments  required  in 
doing  said  work. 

Sec.  8.  Said  railroad  company  and  said  city 
may  jointly  and  severally  take  any  land  or  any 
interest  therein  which  they  shall  deem  necessary 
properly  to  carry  out  said  work  in  any  and  all 
particulars,  as  called  for  in  said  plans  so  deter- 
mined upon,  in  the  same  manner  as  is  now  pro- 
vided by  statute  for  taking  land  for  railroad  pur- 
poses. But,  whenever  any  land  is  so  taken  for 
highway  purposes,  the  appraisers  so  appointed 
shall,  in  estimating  the  damages  to  the  owner 
or  owners  thereof,  take  into  account  any  special 
benefits  resulting  to  them  from  the  layout  of 
any  new  highway  or  highways,  alteration  in  tlie 
width,  line,  or  location  of  any  existing  highway 
or  highways,  or  the  discontinuance  of  any  exist- 
ing highway  or  highways,  or  parts  thereof,  in  do- 
ing said  work,  and  only  the  excess  of  'the  dam- 
ages, if  any,  over  said  benefits  shall  be  awarde<i 
to  such  owner  or  ovraers  for  such  taking  of  land. 

Sec.  9.  In  order  to  facilitate  the  completion  of 
said  work,  whenever  any  damages  shall  be  award- 
ed to  any  person  for  taking  his  laud  for  highway 
purposes,  and  it  shall  be  necessary  to  pay  for  the 
same  before  said  land  is  entered  upon  and  tak- 
en, it  shall  be  the  duty  of  said  railroad  compuny 
to  pay  the  sums  so  awarded,  and  if  the  amount 
thereof  is  to  be  reimbursed  to  said  company  by- 
said  city  under  the  provisions  of  this  resolution, 
the  same  may  be  collected,  with  interest,  from 
said  city  by  said  railroad  company  in  the  same 
manner  and  to  the  same  extent  that  debts  law- 
fully contracted  by  municipal  corporations  in 
this  state  are  eBforcod. 

Sec.  10.  The  common  council  of  the  dty  of 
Bridgeport  is  hereby  authorized,  under  the"«>r- 
porate  name  and  seal  and  upon  the  credit  of  said 
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city,  to  fame  bonds  or  other  certificates  of  debt, 
and  the  same  or  the  arails  thereof,  when  sold  as 
hereinafter  anthorized,  may  be  appropriated  by 
Baid  conunon  council  f6r  the  purpose  of  paying 
the  expense  imposed  upon  said  city  by  this  reso- 
lution, bat  for  no  other  purpose  whatsoever;  and 
said  bonds  may  be  issued  In  such  sums  and  on 
such  time  and  at  such  rate  of  interest,  not  ex- 
ceeding fire  per  centum  per  annum,  payable  semi- 
annually, and  shall  be  prepared,  signed,  and  au- 
thenticated in  such  manner  and  form,  with  cou- 
pons or  otherwise,  as  said  common  council  may  de- 
termine, and  the  same  may  be  sold  from  time  to 
time  under  the  direction  of  the  mayor  and  the 
board  of  aldermen  of  said  city;  and  said  bonds 
or  certificates  when  issued  as  aforesaid  shall  be 
obligatory  upon  the  said  city  of  Bridgeport  to 
all  intents  and  purposes,  and  may  be  enforced 
and  collected  in  the  same  manner  and  to  the  same 
extent  that  debts  lawfully  contracted  by  munici- 
pal corporations  in  this  state  are  enforced. 

Sec.  ll.  Said  dt}'  simll  provide  a  sinlung  fund 
for  the  payment  of  the  principal  of  the  bonds  or 
certificates  hereinbefore  authorized,  and  in  each 
murudpal  year  during  which  any  of  said  bonds 
shall  be  outstanding,  the  board  of  apportionment 
and  taxation  of  said  city  shall  appropriate  a  reason- 
able and  suitable  sum  for  the  purpose  of  said 
sinlcing  fund,  which,  with  the  accumulations 
thereon,  shall  be  sufficient  to  pay  said  bonds  or 
certificates  at  their  maturity,  and  said  sinlcing 
fond  shall  be  in  the  care  aud  under  the  direction 
of  the  board  of  sinldng  fund  commissioners  of 
said  dtyj  and  said  fund  shall  be  securely  invest- 
ed by  said  board  for  the  sole  purpose  of  redeem- 
ing all  of  said  bonds  or  certificates  issued  by  tliia 
authority  at  their  maturity. 

Sec  12.  Whenever  said  work  shall  have  been 
done  and  said  crossings  at  grade  shall  have  been 
abolished,  said  commissioners  shall  direct  what 
proportion  of  the  entire  expense,  including  land 
damages,  together  with  their  expenses  and  cleric 
hire,  shall  be  paid  by  the  said  railroad  company, 
by  the  city  of  Bridgeport,  and  by  the  state  of 
Connecticat,  in  avca  pfmwrtions  as  the  com- 
mission may  deem  equitable,  and  when  such  pay- 
ments shall  be  made. 

Sec.  13.  The  dedsion  of  said  board  of  com- 
missioners upon  all  questions  of  the  plans  or 
methods  of  abolishing  said  grade  crossings  shall 
be  final  and  conclusive  upon  all  parties  concerned, 
but  any  party  aggrieved  by  any  order  of  the  com- 
missioners concerning  the  apportionment  of  ex- 
pense may  appeal  to  the  superior  court  for  the 
county  of  Fafraeld,  within  thirty  days  after  such 
crder  has  been  passed,  giving  notice  to  the  ad- 
verse parties  in  accordance  with  the  provisions 
of  section  3518  of  the  Qeneial  Statutes,  and  the 
comptroller  is  directed  to  act  in  behalf  of  the 
ttate  in  reference  to  such  apportionment. 

Sec.  14.  After  said  work  shall  have  been  done 
and  said  crossings  at  ^rade  shall  have  been  abol- 
ished as  provided  for  m  this  resolution,  the  com- 
mon council  of  said  city  may  direct  that  an 
amount,  not  exceeding  one-hnlf  of  the  whole  ex- 
pense of  the  dty  therefor,  be  nssessed  upon  the 
[lersons  or  corporations  other  tlian  said  railroad 
company  whose  property  is  specially  benefited  or 
improved  thereby  in  proportion  to  such  benefits; 
and  the  board  of  appraisal  of  benefits  and  dam- 
ages of  said  dty  shall  proceed  to  assess  the  same, 
and  the  provisions  of  the  charter  of  said  city  rela- 
tive to  the  mode  of  assessing  benefits  for  the 
construction  of  sewers  within  said  city  and  to 
appeals  therefrom,  and  to  the  payment  thereof, 
and  to  filing  Uens  therefor,  are  incorporated 
into  and  made  a  part  of  this  section  and  made 
aniUcable  to  the  assessments  provided  for  in 
this  section. 

Sec.  15.  Said  dty  is  hereby  anthorized  to  pur- 
chase and  said  New  York,  New  Haven,  and 
Hartford  Railroad  CSompcny  is  hereby  authorized 
to  w.'ll  to  said  dty  the  present  railroad  bridge 
across  the  Bridgeport  Harbor,  with  the  npproaoh- 
e«  to  said  bridge  on  either  side  thereof,  if  said  city 
and  said  railroad  company  shall  agree  upon  the 
price  and  terms  of  sale. 

Approved  Jane  22,  189S. 


SEEDS  et  al.  v.  BUKK  et  al. 

(Supreme  Court  of  Pennsylvania.     Muy  24, 

1897.) 

WiLiLS— CONSTHOOTION— POWEK  OF  BALE— LlEX 

OF  Debts. 
Testatrix,  after  payment  of  her  debts,  gave 
her  estate  to  a  trustee  to  invest,  and  pay  the 
proceeds  to  her  father,  and  after  his  death  to  di- 
vide the  corpus  between  her  brothers  and  sisters 
named.  She  empowered  her  trustee  to  improve 
any  of  her  real  estate,  and  to  borrow  money  for 
that  purpose;  to  divide  the  same  into  lots,  and 
sell  or  dispose  of  all  or  any  of  them,  and  to  in- 
vest the  proceeds  of  sales  or  exchange  in  sucli 
real  or  personal  security  as  the  trustee  might 
deem  proi)er.  Held,  that  the  power  of  sale  was 
discretionary,  the  presumption  being,  in  the  al>- 
sence  of  a  showing  to  me  contrary,  that  the 
personal  estate  was  suffldent  to  pay  the  debtK, 
under  the  act  of  1832,  which  requires  an  allega- 
tion of  insufficiency,  and  the  exhibition  of  an 
inventory,  as  conditions  precedent  to  the  grant 
of  an  order  of  sale;  and  a  purchaser  took  sub- 
ject to  the  lien  of  the  debts. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Action  by  Samuel  H.  Seeds  and  another,  ex- 
ecutors of  the  estate  of  T.  B.  Bowers,  deceas- 
ed, against  Taylor  C.  Burk  and  others,  im- 
pleaded with  Samuel  Mcllvaln,  executor  of 
the  estate  of  Maggie  Ucllvaln,  deceased,  on  a 
bond  executed  by  Maggie  Mcllyaln,  who  died 
seised  of  certain  real  estate  on  which  plain- 
tiffs claimed  their  debt,  though  unscheduled, 
was  a  lien,  and  which  was  sold  by  the  execu- 
tor and  trustee  to  Taylor  0.  Burk  and  others 
under  a  power  contained  in  her  will.  There 
was  a  verdict  directed  by  the  conrt  In  faror  of 
plaintiffs,  subject  to  the  point  reserved  as  to 
whether  the  sales  by  the  executor  and  trustee 
devested  the  lien  of  plaintiffs'  debt.  From  a 
judgment  on  the  verdict  against  the  defend- 
ants de  terris,  Taylor  C.  Burk  and  others 
appeal.    Afilrmed. 

The  will  of  Maggie  Mcllvain  la  as  follows; 
"I,  Maggie  Mcllvain,  of  the  city  of  Chester, 
county  of  Delaware,  and  state  of  Pennsylva- 
nia, being  of  sound  and  disposing  mind,  mem- 
ory, and  understanding,  do  make  and  publish 
this,  my  last  will  and  testament,  liereby  re- 
voking any  wills  by  me  at  any  time  heretofore 
made.  Item  first:  I  direct  all  my  just  debts 
and  funeral  expenses  to  be  fully  paid  by  my 
executor  hereinafter  named,  as  soon  as  con- 
veniently may  be  after  my  decease.  Item 
second:  All  the  rest,  residue,  and  remainder 
of  my  estate,  real,  personal,  and  mixed,  of 
whatsoever  ktad  and  wheresoever  situate,  I 
give,  devise,  and  bequeath  to  my  trustee  here- 
inafter named,  his  heirs,  executors,  or  admin- 
istrators, in  trust,  nevertheless,  to  keep  the 
same  invested  in  good  and  safe  security  or  se- 
curities, and  to  receive  and  collect  all  rents, 
issues,  and  profits  thereof,  and  to  pay  over  the 
net  proceeds  thereof  to  my  father,  Samuel 
Mcllvain,  for  and  during  the  term  of  his  nat- 
ural life,  free  and  clear  of  and  from  all  lia- 
bility of  any  past,  present,  or  future  indebted- 
ness of  the  said  Samuel  Mcllvain,  and  so  that 
the  same  shall  not  be  in  any  way  or  manner 
whatsoever  liable  to  any  attachment,  levy, 


r  attachment,  levy,  or 
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execution  of  any  kind;  and  from  and  after 
the  death  of  the  said  Samuel  Mcllvaln,  to  di- 
vide and  pay  over  the  corpus  of  the  said  trust 
estate  among  my  brothers  and  sister,  to  wit, 
Andrew  Mcllvain,  Samuel  Mcllvaln,  Jr„  Wil- 
liam Henry  Mcllvaln,  and  Minnie  Mcllvaln, 
in  equal  shares,  share  and  share  alike;  and 
In  the  event  of  the  death  of  one  or  more  of 
my  said  brothers  or  of  my  said  sister  dur- 
ing the  lifetime  of  the  said  Samuel  McCvaln, 
then  to  pay  over  the  same  share  or  stiares 
of  such  deceased  brother  or  sister  to  any 
child  or  children  of  the  said  brother  or  sis- 
ter so  deceased,  such  deceased  brother's  child 
or  children  or  sister's  child  or  children  tak- 
ing such  share  or  parts  only  as  his  or  their 
parent  or  parents  would  have  taken  if  living; 
to  th«n,  their  heirs,  executors,  administrators, 
and  assigns  forever.  Respecting  any  portions 
or  pieces  of  my  real  estate  of  which  I  may  die 
seised,  I  do  hereby  authorize  and  empownr 
my  said  trustee  to  improve  the  same  by  the 
erection  of  dwelling  houses  thereon,  or  such 
other  buildings  as  in  his  Judgment  may  be 
for  the  best  advantage  to  my  said  estate,  and 
for  this  end,  and  to  accomplish  this  purpose, 
I  hereby  authorize  my  said  trustee  to  borrow 
money  upon  the  security  thereof,  and  to  exe- 
cute and  deliver  good  and  sufficient  bonds  and 
mortgages  therefor,  to  divide  the  same  Into 
such  lots  or  parcels  as  in  his  Judgment  may 
best  improve  my  said  estate,  and  to  sell  and 
dispose  of  all  or  aay  of  the  said  lots  with  the 
improvements  thereon,  either  at  public  or 
private  sale  or  sales,  and  either  for  cash  or 
upon  ground  rents,  or  partly  for  cash  and 
partly  for  ground  rents,  at  such  time  or  tUnes 
and  in  such  parts  or  parcels  as  my  said  trus- 
tee may,  In  his  discretion,  deem  proper  and 
right,  and  in  like  manner,  either  at  public  or 
private  sale,  to  sell,  dispose,  or  extinguish 
any,  all,  and  every  ground  rent  which,  upon 
any  sale  of  my  said  real  estate,  may  be  re- 
served by  my  said  trustee;  and  upon  all  and 
every  such  sale  I  do  hereby  authorize  and 
empower  my  said  trustee  to  receive,  take,  and 
accept  such  price  or  prices  for  my  said  real 
estate  as  may  be  reasonably  had  or  gotten  for 
the  same,  or  any  part  or  parcels  thereof,  and 
by  proper  deed,  deeds,  conveyances,  or  assur- 
ances in  the  law,  to  be  duly  executed,  ac- 
knowledged, and  perfected,  to  grant,  convey, 
and  assure  my  said  real  estate  and  evei-y  part 
or  parcel  thereof  unto  the  purchaser  or  pur- 
chasers thereof  In  fee  simple,  free  and  clear 
of  and  from  all  trusts  herein  given  or  declar- 
ed, and  without  liability  on  the  part  of  any 
such  purchaser  to  look  after  the  application 
of  the  purchase  money.  And  whenever  my 
said  trustee  shall  sell  or  exchange  any  of  the 
said  real  estate  hereby  given  to  him,  I  do  au- 
thorize and  empower  him  to  invest  the  pro- 
ceeds of  every  such  sale  or  exchange  In  such 
i-eal  or  personal  security  or  securities  as  he 
may  deem  proper  and  right,  and  to  take  and 
receive  the  Income  thereof,  and  to  pay  and  ap- 
propriate the  same  to  the  same  purpose  and 
In  the  same  names  as  he  Is  hereinbefore  di- 


rected with  respect  to  the  profits  and  income 
of  my  real  estate;  and  should  such  reinvest- 
ments be  made  by  my  said  trustee  on  any  un- 
improved real  estate,  then,  and  in  that  event, 
I  hereby  authorize  and  empower  my  said  trus- 
tee to  Improve  and  dispose  of  the  same  as;  in 
his  Judgment,  It  should  be  desirable,  and  for 
this  end  to  have  and  enjoy  the  same  with  rtf- 
erence  to  the  Improvement,  mortgaging,  ex- 
changing, and  sale  of  the  same  as  is  conferred 
upon  him  with  reference  to  the  real  estate  of 
which  I  may  die  seised  by  this  my  win.  And, 
lastly,  I  hereby  nominate,  constitute,  and  ap- 
point my  father,  Samuel  Mcllvaln,  to  be  the 
sole  executor  and  trustee  of  this,  my  last  will 
and  testament" 

JDavid  F.  Boss.  W.  B.  Broomall,  and  D.  M. 
Johnson,  for  appellants.  John  B.  Hinksou,  for 
appellees. 

STBRRBTT,  O.  J.  In  Gadbnry  v.  Dwal,  10 
Pa.  St.  265,  It  was  ruled  that  a  purchaser  un- 
der an  absolute  testamentary  direction  to  sell 
land  was  bound  to  see  to  the  payment  of 
scheduled  debts,  because  he  had  notice;  tmt 
that  he  was  not  bound  to  see  to  the  payment 
of  general  debts,  because  other  means  for  the 
satisfaction  of  that  class  of  daims  w«ce  pro- 
vided by  statute.  In  contemplation  of  law. 
conversion  takes  place  Immediately  on  testa- 
tor's death,  and  claims  which  were  not  then 
liens  on  his  land  attach  to  the  proceeds  as  per- 
sonal estate,  and  become  payable  as  In  ordi- 
nary course  of  admlnistratlaD.  But  it  is  in- 
sisted that  dlscretlanary  powers  ol  sale  stand 
on  a  different  fbotlng;  that,  because  conver- 
sion takes  place  from  the  date  of  execution  ot 
the  power,  general  debts  have  In  the  mean- 
time acquired  a  Uen  on  the  deceased  debtor's 
land  which  can  only  be  devested  in  the  mode 
provided  by  the  statute.  No  case  precisely 
in  point  has  been  cited,  bat  anaktgous  casni 
(Taylor  v.  Haskell.  178  Pa.  St  106,  35  AtL 
732;  Drayton's  Appeal,  61  Pa.  St  172)  sliow. 
and  It  is  practically  conceded,  that  this  puei- 
tlon  Is  well  taken.  This  much  premised  lead^ 
up  to  the  question  involved  In  this  case,— 
whether  or  not  the  power  contained  in  the 
will  of  Miss  Mcllvain  was  absolute  or  discre- 
tionary. Analysis  win  certainly  show  that 
It  was  not  absolute.  There  is  no  express  di- 
rection, peremptory  in  character,  that  the  ex- 
ecutor shall  In  any  and  ereiy  event  sell  the 
land;  and  It  seems  Just  as  dear  that  there  it 
no  necessary  Implication.  The  provision  for 
payment  of  debts  is  no  more  than  tbe  law 
would  have  implied.  It  does  not  follow  that 
sale  of  tbe  land  will  be  necessary.  Tbe  per- 
sonal estate  Is  the  primary  fund  for  payxoent. 
The  presumption  arising  under  the  act  of  1S32, 
which  requires  an  allegation  of  InsuflScienfy, 
and  the  exhibition  of  an  Inventory,  as  euudi- 
tions  precedent  to  the  grants  of  an  order  t>f 
sale,  is  that  the  personal  estate  is  snfBcI^nt: 
and  there  is  every  reason  for  the  appUcat!  -n 
of  this  presumption  here.  There  is  not  only 
no  proof  at  InsufBclency,  but  the  allegation  ot 
tbe  flUng  of  an  Inventory  of  personal  estate,  of 
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which  no  accouBt  appean  to  have  been  filed, 
Dor  distribution  made,  far  tn  exceas  of  the 
debta,  remains  tmcontradlcted.  In  any  erent, 
only  ao  mocb  of  the  land  aa  may  be  necessary 
to  make  np  the  Insufficiency  can  be  atAA,  and 
the  burden  ts  on  those  representing  the  estate 
to  shew  bow  mach, — which  they  hare  failed 
to  do.  So  tar  as  swears,  there  was  no  neces- 
sity for  sale,  even  wawnmlng  the  power  related 
to  payment  of  debts.  The  will  shows  oa  its 
face  that  testatrix  herself  had  no  thought  of 
InsufiBdeDcy,  for  the  qieclfie  direction  "to  tn- 
rest  the  proceeds  of  every  such  sale  or  ex- 
change in  such  real  or  personal  security  or  se- 
eorities"  as  the  trustee  "may  deem  proper  and 
right,"  excludes  its  use  for  other  puipoees. 
Nor  does  the  creation  or  form  of  the  residuary 
disposition  sustain  the  theory  of  absolute  pow- 
er. It,  too,  is  what  would  have  been  Implied 
without  a  wm.  It  embraces  no  more  than 
tlie  "suiidusage"  which  the  law  sets  apart  to 
heirs  and  next  of  kin.  The  general  expres- 
sion, "divide  and  pay,"  per  se  includes,  and 
the  context  shows  it  was  intended  to  include, 
real  and  X)er8<sial  estate.  Land,  as  well  as 
perscMialty,  may  be  the  subject  of  division  in 
kind.  Following  the  detailed  direction  "to 
pay  over,"  which  prima  facie  relates  to  per- 
sonalty, there  is  .an  independent  provision  "re- 
jecting" real  estate  which  clearly  individu- 
alizes it,  and  leaves  the  question  of  its  con- 
version solely  to  the  trustee's  discretion.  The 
expression  "authorise  and  empower"  In  itself 
implies  discretion.  Hill,  Trustees,  480.  If,  in 
his  Judgment,  it  appears  that  it  is  not  "for  the 
best  advantage"  of  the  estate,  tbe  trustee  may 
refuse  to  selL  There  is  no  authority  that 
can  coerce  him,  and  tbe  land  may  therefore 
never  be  sold.  The  question  of  conversion  lies  I 
wholly  in  the  discretion  of  the  trustee.  It  fol-  I 
lows  from  what  has  been  said  that  the  plain- 
tiffs acquired  a  lien  on  their  debtor's  land,  and  i 
that  the  judgment  de  terris  entered  by  tbe  | 
court  below  must  be  afiSrmed.  Judgment  af- 
firmed. 


WHXSH  V.  ERIE  &  W.  V.  R.  CO. 

(Supreme  Court  of  Pennsylvania.     May  27, 

1897.) 

IXJURT  OS   RaII^ROAB— PBESCMPTrOTT. 

Though  a  railroad  be  negligent  in  guarding 
a  crossing,  it  cannot,  in  the  case  of  one  found 
on  tbe  track  near  the  crossing,  with  no  evidence 
of  how  he  come  there,  l>e  presumed  that  this 
was  tbe  cause  of  his  death,  or  that  he  wag  lawful- 
ly on  the  crossing. 

Appeal  from  court  of  common  pleas,  Wayne 
county. 

Action  by  Mary  Welsh  against  the  Erie  & 
Wyoming  VaBey  Railroad  Company  for  death 
of  platntlfTs  son.  Judgment  for  plaintiff,  and 
^lefendant  appeals.     Reversed. 

Homer  Greene,  tat  appelant.  Chas.  A.  Mc- 
carty and  Frank  P.  Kimble,  for  i^pdlee. 

t>ELAN,  J.     A  highway  or  street  in  the  bor- 
oogb  of  Bawley.  Wayne  connty,  crosses  the 
37A.-33 


railroad  track  of  defendant  company  at  grade. 
The  defendant  maintained  gates  at  the  cross- 
ing, and  a  man  to  (iterate  them  daring  the 
day,  but  not  at  night.  It  also  maintained 
three  lan^ps  at  the  crossing,  which  were  kept 
lighted  during  the  nigbt.  Between  9  and  10 
o'clock  at  night  on  November  23,  1895,  Thom- 
as Cunion,  a  fireman  on  an  engine  which  stood 
on  a  Biding  near  the  crossing,  foiud  Patrick 
W^h,  son  of  plaintiff,  lying  a  few  feet  from 
tbe  crossing,  between  the  tradte  of  the  rail- 
road. He  was  badly  bruised  and  crushed, 
and  died  in  a  few  hours  afterwards.  The 
plaintiff  alleged  that  her  son's  death  was  the 
result  of  the  railroad  company's  negligence, 
and  brought  this  suit  The  court  submitted  tbe 
evidence  to  the  jtu-y,  on  three  questions:  (1) 
Was  the  nonoperation  of  the  gates  at  night- 
time negligence?  (2)  Was  the  absence  of  a 
flagman  in  the  nighttime  negligence?  (3)  Was 
there  negligence  In  failure  to  maintain  suffi- 
cient lamps  at  tbe  crossing?  If  they  found 
against  defendant  on  either  question,  tben  they 
were  Instructed  to  find  whether  Patrick  Welsh 
was  lawfully  upon  the  crossing  when  he  re- 
ceived his  injuries,  and,  if  he  was,  plaintiff  was 
entitled  to  damages.  There  was  a  verdict  for 
plaintiff,  and  defendant  now  appeals.  Tbe  ap- 
pellant prefers  but  one  assignment  of  error,— 
the  refusal  of  the  court  below  to  affirm  its 
fourteenth  point,  as  follows:  "Under  all  the 
eridence  In  this  case,  the  verdict  must  be  for 
defendant" 

No  one  saw  deceased  on  tbe  crossing. 
Though  near  to  It,  he  was  not  on  it  when 
found.  No  one  saw  him  struck  by  a  train.  If 
struck  by  a  train,  whether  he  was  on  the 
crossing  when  struck,  or  was  approaching  it 
from  the  railroad  track,  is  not  known.  As- 
suming, tben,  as  to  the  general  public,  that 
the  company  was  negligent  in  not  operating 
the  gates  at  night,  or  in  not  maintaining  a 
flagman  at  night,  or  In  not  keeping  a  suffi- 
cient light,  this  negligence  must  be  so  connect- 
ed with  the  injury  to  deceased  as  to  afford  a 
presvimption  that  the  negligence  caused  the 
injury.  But  how  can  we  presume  the  ne^i- 
gence  caused  the  injury  when  there  is  no  nec- 
essary connection  between  the  alleged  negli- 
gence and  tbe  lnjTM7?  To  make  the  connec- 
tion, we  must  presume  be  was  tlirown  from 
the  crossing  to  the  track,  and  further  presume 
he  was  lawfully  upon  the  crossing  when  struck. 
If  he  had  been  seen  walking  upon  it,  or  even 
going  on  the  highway  towards  It,  the  Jvay 
might  have  found  that  be  was  lawfully  upon 
It  The  law  does  not  presume  that  tbe  pres- 
ence of  a  person  upon  a  railway  track  Is  law- 
ful. It  will  presume  that  a  traveler  uipon  a 
highway  leading  to  a  railroad-track  crossing 
is  lawfully  upon  the  track  for  the  purpose  of 
crossing  it;  but,  if  only  found  there,  he  may 
have  been  there  as  a  mere  loiterer,  or  be  may 
have  been  a  trespasser  walking  on  the  ties  to 
reach  a  destination  not  touched  by  the  high- 
way. In  this  case  the  jury  were  permitted  to 
presume  negligence  on  part  of  defendant,  then 
to  presmne  that  deceased  was  lawfully  on. 
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the  railroad  track,  and  then  to  still  further  pre- 
sume that  defendant's  negligence  caused  his 
death.  The  plaintiff  was  bound  not  only  to 
prove  negligence  as  to  the  general  public  us- 
ing the  crossing,  but  to  go  further,  and  show 
that  this  negligence  was  the  proximate  cause 
of  a  particular  ludivldual's  death,  or,  as  In  this 
case,  of  Welsh's  death.  A  presimiptiou  must 
be  based  on  a  fact  or  facts,  not  on  a  presump- 
tion. Railway  Co.  v.  Henrice,  92  Pa.  St.  434; 
Railroad  Co.  v.  Evans,  53  Pa.  St.  253.  In 
Railroad  Co.  v.  Schertle,  97  Pa.  St  450,  a 
brakeman,  while  coupling  cars,  fell  imder  the 
wheels  of  the  engine,  and  was  killed.  The 
track  at  that  point  was  defective,— also,  the 
step  of  the  tender  on  the  engine;  and  It  was 
urged  as  an  Inference  that  his  fall  was  due  to 
one  or  other  of  the  defects.  This  court,  in 
reversing  the  Judgment,  said:  "There  was  not 
a  particle  of  proof  that  either  the  track  or  step 
had  anything  to  do  with  his  death.  For  aught 
that  apiiears,  be  may  have  fallen  hi  a  fit,  or 
for  some  cause  wholly  disconnected  from  ei- 
ther. The  ease  was  submitted  to  the  Jury 
without  evidence,  and  the  verdict  has  no  bet- 
ter foundation  than  a  guess."  The  evidence 
here  shows  that  this  young  man  was  intoxicat- 
ed in  the  village  shortly  before  he  was  found. 
The  jury  might,  on  such  facts,  with  as  much 
reason  as  is  shown  by  their  present  verdict, 
have  guessed  that  he  lay  down  on  the  track 
in  a  stui)or.  The  assignment  of  error  Is  sus- 
tained, and  the  judgment  Is  reversed. 


In  re   ROAD  IN  OTTO  TP. 
Appoal  of  McKEAN  COUNTY  COM'RS. 

(Supreme  Court  of  Pennsylvania.     May  24, 

1897.) 

Statdtbs— Titles. 

The  proviso  in  Act  April  15,  1891  (P.  L. 
17)  I  1,  providing  for  appeal  from  the  report  of 
(l)unagea  assessed  by  riew,  "provided  that  no- 
tice be  given  to  the  commissioners  of  the  proper 
county  •  •  *  of  the  time  and  place  of  hold- 
ing such  view-,"  is  void,  under  Const,  art  3,  §  3, 
providing  that  the  subject  shall  be  clearly  ex- 
pressed m  the  title;  the  title  being  "An  act  to 
provide  for  an  appeal  by  ♦  •  ♦  ail  •  •  * 
interested  in  the  damages  awarded  •  •  • 
from  the  decree  •  •  *  confirming  the  report 
of  the  viewers  assessing  such  damages." 

Appeal  from  superior  com-t. 

I'etition  for  a  public  road  In  Otto  township 
from  Rlxford  to  Moody  Hollow  road  was  pre- 
sented to  the  court  of  quarter  sessions  of  Mo- 
Kean  county,  and  viewers  were  appointed, 
who  reported  in  favor  of  fte  road.  The  coun- 
ty commlssloaers  filed  exception  to  the  report, 
which  was  sustained,  and  the  report  set  aside. 
An  appeal  was  taken  to  the  superior  court, 
which  reversed  the  judgment,  and  the  com- 
missioners appeal.    Affirmed. 

The  opinion  of  the  superior  court  Is  as  fol- 
lows (WlUard,  J.):  "The  only  question  raised 
by  this  record  is  whether  the  second  proviso 
of  the  act  of  April  15,  1891  (P.  L.  17),  is  con- 
stltutlonaL    The  act  Is  entitled  'An  act  to  pro- 


vide for  an  appeal  by  county  commissioners, 
cities  or  other  municipalities,  and  all  persons 
hiterested  in  the  damages  awarded  for  laying 
out,  widening,  grading,  opening  or  changing 
the  lines  or  grades  of  any  public  street,  road  or 
alley  in  this  commonwealth,  from  the  decree 
of  the  court  of  quarter  sessions  confirming  tlie 
report  of  the  viewers  assessing  such  damages.' 
The  first  section  provides  for  an  appeal  by 
county  commissioners  and  others  Indicated  in 
the  title  from  the  report  of  damages  assessed 
by  view,  review,  and  re-review,  appointed  by 
courts  of  quarter  sessions.  Then  follows:  'Pro- 
vided the  appeal  be  taken  within  thirty  days 
after  the  final  confirmation  of  the  report  of 
said  Jury;    provided  that  notice  be  given  to 
the  commissioners  of   the   proper  county,  or 
their  clerk,  of  the  time  and  place  of  holding 
such  view.'     On  October  10,  1895,  a  i>etitioD 
was  duly  filed  In  the  court  below,  praying  for 
the  appointment  of  viewers  to  lay  out  a  road 
between  certain  terminal  points  therein  desig- 
nated.    Viewers  were  appc^nted  accortUng  to 
law,  and  their  r^ort  was  duly  filed,  confirmed 
nisi,  and  the  width  of  the  road  duly  fixed  by 
court.     To  this  report  the  commissioners  of 
McKean  county  filed  the  following  exception: 
'First    No  notice  of  the  time  and  place  of  the 
view  was  given  to  the  county  commissioners  or 
their  clerk,  as  required  by  the  act  of  assembly 
of  April  15,  1891  (P.  L.  17).'    On  April  8.  1806. 
the  exception  was  sustained,  and  the  report 
of  the  viewers  set  aside,  by  the  court  below. 
The  error  assigned  here  is  to  the  action  of  the 
court  in  sustaining  the  exertion  and  setting 
aside  the  report  of  viewers.    While  we  appre- 
ciate the  necessity  of  notice  to  the   coimty 
commissioners  In  views  and  reviews   of  thiii 
nature,  this  desirable  object  (so  forcibly  nrge<l 
by  the  appellee's  counsel  in  his  paper  book 
and  argument  at  bar)  must  be  reached  by  ap- 
propriate legislation.    It  is  our  duty  to  sustain 
the  statute  if  we  can  possibly  do  ao  without 
vlohiting  the  letter  and  spirit  of  the  consiltn- 
tlon,  but  in  construing  statutes  we  are  not  to 
Ignore  the  plain  mandate  of  the  organic  law. 
Article  3,  §  3, of  the  constitution  provides:   'No 
bill,  exc^t  general  appropriation  bills,  shall 
be  passed  containing  more  than  one  subject. 
which  shall  be  clearly  expressed  in  its  title." 
In  an  opinion  this  day  filed  in  Com.  ▼.  Lloyd, 
we  held  and  cited  numerous  decisions  of  the 
supreme  com:t  sustaining  our  position  that  the 
title  to  an  act  need  not  be  a  perfect  or  foil 
index  to  the  entire  subject  of  the  bin,  and  th.it 
fair  notice  of  its  contents  was  all  that  was  rt- 
qulred.    We  also  held  that  the  title  must  nut 
be  misleading,  but  must  give  fair  notice  of  thi- 
subject  contained  In  the  bill  Itself.    Applying 
these  rules  to  the  second  proviso  of  the  act 
under   consideration   In   connection    with    the 
title,  we  cannot  say  they  are  not  germane;  but 
we  do  decide  without  hesitation  that  the  title 
gives  no  notice  or  warning  of  the  subject  of 
the  second  proviso.    The  title  clearly  Indicate;! 
legislation  concerning  appeals  by  county  com- 
missioners and  others  from  the  decree    >f  the 
court  of  quarter  sessions  confirming  the  report 
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of  viewers  assessing  damages,  and  there  Is  no 
imlication  whatever  of  any  legislation  on  any 
matter  or  thing  connected  with  the  proceeding 
till  the  time  of  taking  the  appeal  from  the 
decree  of  the  court.  •  In  reading  this  title,  no 
legislator,  commissioner,  or  other  person  inter- 
ested could  know  or  surmise  that  anything  in 
the  bin  referred  to  any  proceeding  prior  to 
the  time  of  the  appeal,  or  that  any  provisions 
«vere  Intended  to  be  embraced  in  the  bill  rela- 
tive to  the  appointment  of  viewers,  their  pro- 
(ttdlngs  or  report,  or  that  they  would  be  re- 
iinired  to  give  notice  to  any  one  of  the  time  and 
place  of  the  view,  except  the  notice  required 
by  the  terms  of  the  general  law.  Suppose  the 
Ip^slatiure  should  pass  an  act  entitled  'An  act 
relating  to  the  issuing  of  executions  in  this 
commonwealth,'  with  a  proviso  added  to  some 
section  of  the  act  providing  that  the  sherlfC 
should  serve  the  summons  in  the  original  ac- 
tion uix)n  which  the  execution  is  founded  and 
tsxned  ten  days  before  the  return  day,  the  sub- 
ject of  such  a  proviso  would  not  be  expressed 
or  suggested  in  the  title,  and  the  proviso  would 
be  void;  but  it  would  be  equally  as  binding  as 
the  proviso  In  the  act  we  are  considering.  Tlie 
subject  of  this  proviso  is  not  only  not  clearly 
expressed  in  the  title;  It  is  not  suggested.  We 
are  therefore  of  the  opinion  that  the  second 
proviso  of  the  first  section  of  the  act  of  April 
15,  1881,  is  null  and  void  for  the  reason  that 
the  subject  of  legislation  therein  contained 
is  not  so  clearly  expressed  In  the  title  of  the 
act  as  to  give  any  notice  of  the  legislative 
purpose.  It  is  so  clearly  contrary  to  the  pro- 
vLslons  of  section  3  of  article  3  of  the  consti- 
tution as  to  render  It  void.  The  specifications 
of  error  are  sustained,  the  judgment  reversed, 
and  procedendo  awarded." 

Thomas  F.  Richmond,  for  appellant.  W.  B. 
Burdick,  for  appellee. 

PER  CURIAM.  We  find  nothing  in  either 
•if  the  8i)eciflcatIon8  of  error  that  would  Jus- 
tify a  reversal  or  modification  of  the  Judg- 
ment. The  superior  court  was  clearly  right  in 
liolding  that  the  second  proviso  in  the  first 
section  of  the  act  of  April  1!).  18!)1,  Is  imcon- 
stitiitional  and  void.  Its  Judgment  Is  so  fully 
vindicated  In  the  opinion  sent  up  with  the 
record  that  It  Is  unnecessary  to  add  anything 
to  the  reasons  therein  given.  Judgment  af- 
firmed. 


6LEIM  V.  HARRIS  et  al. 

(Snpreme  Court  of  Pennsylvania.     May  24, 

1897.) 

ISJCBT  AT  CROSSISO— COSTRIBOTORT  ITKOLtOBXCC 

Where  deceased  could  have  seen  the  ap- 
proaching train  at  several  places  witliin  330  feet 
of  the  crossiuf:,  his  failure  to  stop  and  look  and 
listen  while  driving  that  distance  was  negligence 
per  se. 

Appeal  from  court  of  common  pleas,  Cnm- 
l«rUmd  county. 

Action  by  Uosanna  Gleim  against  Joseph  S. 
Harris  and  others,  receivers  of  the  Philadel- 


phia &  Reading  Railroad  Company,  to  recover 
for  the  death  of  plaintifrs  husband.  A  com- 
pulsory nonsuit  was  entered,  and  from  a  judg- 
ment dismissing  a  motion  to  set  aside  the  same 
the  plaintiff  appeals.    AlHrmed. 

The  court  of  common  pleas  rendered  tlie  fol- 
lowing opinion  in  dismissing  the  motion  (.Bid- 
die,  P.  J.): 

"About  6  o'clock  In  the  morning  of  Decem- 
ber 10,  1895,  Michael  Gleim,  the  husband  of 
plaintiff,  started  from  home,  with  four  horses 
hitched  in  a  large  cotmtry  wagon,  for  the  ptir- 
pose  of  getting  a  load  of  wood  at  the  moun- 
tain. In  the  southern  end  of  the  borough  of 
Mt.  Holly  Springs,  the  t\u-nplke  on  wtiich  he 
traveled  intersects  the  defendants'  railroad  at 
an  acute  angle;  and  when  he  was  330  feet 
from  this  crossing  he  stopped  the  horses,  and 
looked  and  listened  for  an  approaclilng  train. 
He  rode  the  saddle  horse  and  drove  ttie  team, 
while  his  nephew  Charles  accompanied  him, 
stood  in  the  wagon,  near  the  middle  of  the 
bed,  and,  at  his  uncle's  instruction,  kept  watch 
for  the  cars.  The  morning  was  a  cold  one. 
The  road  was  frozen,  and  the  wagon  made 
considerable  noise  as  it  moved  along  over  the 
hard  ground.  Mr.  Gleim  had  on  a  large  over- 
coat, with  a  comforter  around  his  neck,  and  a 
cap  pulled  down  over  his  ears.  At  the  point 
of  stoppage  a  person  standing  on  the  road 
could  have  seen  up  the  track  over  1,400  feet, 
but  one  standing  In  the  wagon  could  not  see 
so  far,  on  account  of  the  limbs  of  the  trees 
which  lined  the  side  of  the  road.  Neither  Mr. 
Gleim  nor  his  nephew  heard  or  saw  anything 
which  indicated  that  a  train  was  coming,  and 
the  former  then  said,  'I  guess  we  are  perfectly 
safe  to  go  on,'  and  the  latter  replied,  'I  would 
think  so,'  whereupon  the  horses  were  started 
at  a  slow  trot,  and  at  that  place  bad  Just 
passed  over  the  crossing  when  the  rear  end  of 
the  wagon  was  struck  by  a  train.  The  result 
of  the  collision  was  that  plaintiff's  husband 
was  thrown  violently  to  the  ground,  and  sus- 
tained Injuries  from  which  he  died  one  week 
subsequently.  A  danger  signal  was  blown  by 
the  engineer  when  the  locomotive  was  about 
150  feet  distant  from  tills  crossing,  and  at 
that  time  the  front  horses  had  crossed  the  rail- 
road and  the  rear  ones  were  on  it.  Charles 
testified  that  it  was  daylight,  and  that  he  was 
constantly  looking  in  the  direction  of  the  ax>- 
proachiug  train  from  tlte  moment  the  horses 
were  started  at  a  trot  imtll  the  danger  widstle 
was  blown,  and  that  he  did  not  see  the  train 
until  he  heard  the  whistle;  yet  how  he  could 
have  failed  to  see  it,  except  through  negli- 
gence, is  inexplicable.  The  evidence  proved 
C(>nclusively  that,  from  various  places  on  the 
last  330  feet  of  road  over  which  the  horses 
passed,  a  person  could  see  between  the  trees 
about  1,400  feet  up  the  track,  and  that  the 
nearest  tree  to  the  crossing  was  28  feet  from 
the  middle  of  the  rails,  between  which  point 
and  the  track  there  was  an  unobstructed  view 
up  the  railroad  for  1,300  feet  The  evidence 
also  was  quite  convincing  tliat  the  regular  sta- 
tion signal  was  blown  at  the  whistling  post,  < 
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wUch  was  1,113  feet  from  the  scene  of  the  ac- 
cident, but  whether  or  not  this  occurred  is  un- 
essential to  a  determination  of  the  case.  It 
being  proved  that  the  deceased,  at  a  number 
of  places  within  330  feet  of  the  crossing,  could 
have  seen  the  train  by  which  be  was  killed, 
hts  failure  to  stop,  loolt,  and  listen  while  trav- 
ersing said  distance  was  negligence  per  se,  and 
the  Judgment  of  nonsuit  was  therefore  prop- 
erly entered.  The  legal  principle  Involved  Is 
dlstbictly  laid  down  in  Railroad  Co.  t.  Beale, 
73  Pa.  St.  504;  Myers  v.  Railroad  Co.,  150  Pa. 
St.  386,  24  Atl.  747;  Gangawer  v.  Railroad 
Co.,  1C8  Pa.  St.  2(>5,  32  Atl.  21;  and  numerous 
analogous  cases.  And  now,  November  5,  1806, 
the  motion  to  set  aside  the  Judgment  of  non- 
suit Is  dismissed." 

John  Hays  and  H.  S.  Stuart,  for  appellant. 
J.  W.  Wetzel  and  Conrad  Uambleton,  for  ap- 
pellees. 

PER  CURIAM.  We  are  not  convinced  that 
there  Is  any  error  In  this  record.  The  Judg- 
ment denying  the  motion  to  take  off  the  non- 
suit is  af&rmed  on  the  opinion  of  the  leai'ned 
president  of  the  common  pleas. 


McMANIGAL  v.  SOUTH  SIDE  PASS. 

RY.  CO. 

(Supreme  Court  of  Pennaylvania.     May  24, 

1897.) 

Street  Railwai — Coixisios. 

A   street    railway    is    not   liable   where   a 

horse,  being  driven  between  its  tracks  and  the 

curb,    suddenly    and    witliout    warning    springs 

across  the  track  in  front  of  a  car  coming  down 

grade,  when  about  10  feet  from  it;   collision  then 

being  inevitable. 

Appeal  from  court  of  common  pleas,  Lycom- 
ing county. 

Action  by  Hugh  McManlgal,  by  his  next 
friend,  John  McManlgal,  against  the  South 
Side  Passenger  Railway  Company.  Judgment 
tot  defendant,  and  plaintiff  appeals.  Affirmed. 

T.  M.  B.  Hicks  and  W.  H.  Spencer,  for  appel- 
lant C.  La  Rue  Munson  and  Addison  Can- 
dor, for  appellee. 

PER  CURIAM.  The  sole  question  In  tbis 
■case  Is  whether  the  court  "erred  In  refusing 
to  set  aside  the  Judgment  of  compulsory  non- 
suit." A  careful  consideration  of  the  testi- 
mony has  failed  to  disclose  any  evidence  that 
would  have  justified  the  court  in  setting  aside 
the  Judgment.  It  conclusively  appears  by  un- 
contradicted testimony  that  the  collision  In 
which  plaintiff  was  Injured  was  one  of  those 
unfortunate  accidents  which  sometimes  una- 
voidably occur  without  any  apparent  negli- 
gence on  the  part  of  any  one.  Plaintiff  was 
driving  northerly  on  Market  street.  South 
Wllllamsport,  between  defendant  company's 
track  and  the  curbstone,  while  its  car  was  ap- 
proaching blm  on  a  down  grade  from  the  op- 
posite direction.  When  the  car  was  about  10 
feet  from  plaintltTs  horse,  the  latter  sudden- 


ly sprang  across  the  track  In  front  of  the  car, 
and  the  collision  was  Inevitable.  It  came 
without  warning  to  either  party;  and,  so  far 
as  shown  by  the  testimony,  nothing  could 
have  been  done  to  avert  It.  On  the  grountl 
therefore,  that  there  was  no  evidence  of  de- 
fendant company's  negligence  to  go  to  the 
Jury,  we  are  all  of  opinion  that  the  motion  to 
take  off  the  Judgment  of  nonsuit  was  rigbtlj' 
denied.    Judgment  affirmed. 


In  te  FETHBRMAN'S  ESTATE. 
'Supreme  Court  of  Pennsylvania.  May  24, 
1897.) 
Will— CosBTROOTios— EsTATS  Givbn. 
A  will  giving,  by  the  second  item,  all  tes- 
tator's property  to  his  six  children  by  name, 
"share  and  share  alike,"  and,  by  the  third  item, 
directing  that  the  share  bequeathed  to  his  sim 
P.  be  paid  to  a  trustee,  to  be  appointed  by  tliv 
orphans'  court,  he  to  invest  it  and  pay  the  income 
to  P.  diu-ing  his  life,  free  from  his  debts,  and. 
after  his  death,  "then,  as  to  the  principal,  in  trust 
to  and  for  the  only  proper  use  and  benefit  of 
his  children  by  his  first  wife,  to  be  equally  di- 
vided l>etween  them,  shai-e  and  share  alike  (P. 
having,  at  the  time,  children  by  his  first  wiff 
and  one  by  his  second  wife),  creates,  as  to  P.'s 
share,  an  active  special  trust  for  and  during  his 
life,  with  limitation  over  of  the  corpus  to  his 
children  by  his  first  wife,  so  that  his  second 
wife,  as  his  executrix  or  otherwise,  has  no  right 
to  or  interest  in  said  corpus. 

Appeal  from  orphans'  court,  Monroe  county. 

In  the  matter  of  the  estate  of  Charles  Feth- 
erman,  deceased.  From  a  decree  disoliar- 
glng  rule  of  Harriet  E.  Fefherman,  execu- 
trix of  Peter  H.  Fetherman,  deceased,  to  show 
cause  why  money  should  not  be  paid  tp  her, 
she  appeals.     Affirmed. 

Harry  C.  Cope,  for  appellant  David  S. 
Lee,  Joseph  H.  Shull,  and  Staples  &  Errtmnn. 
for  appellee. 

STERRBTT,  C.  J.  This  appeal  of  Harriet 
E.  Fetherman,  executrix,  etc.,  of  Peter  U. 
Fetherman,  deceased,  from  the  decree  dis- 
charging her  rule  to  show  cause,  etc..  Involves 
the  construction  of  the  will  of  Charles  Fether- 
man, the  father  of  appellant's  late  husband. 
After  providing  for  the  payment  of  debts,  etc- 
Charles  Fetherman,  In  the  second  item  of  his 
will,  gave  all  bis  property,  real,  personal,  and 
mixed,  to  his  six  children,  by  name  (one  of 
whom  was  his  son  Peter  H.),  "share  and 
share  alike."  In  a  subsequent  item  be  ptt>- 
vlded  for  a  public  or  private  sale,  by  his  ex- 
ecutor, of  all  the  real  estate  of  which  he  died 
seised.  In  the  thhxl  Item  he  created,  as  tu 
his  son  Peter's  share  or  Interest  In  his  estate, 
an  active,  special  trust,  etc.,  in  the  words  fol- 
lowing: "Item.  I  hereby  direct  that  the  share 
of  my  estate  devised  and  bequeathed  to  my 
son  Peter  H.  Fetherman  shall  be  paid  to  • 
trustee  to  be  appointed  by  the  orphans'  court; 
*  *  *  and  the  said  trustee,  having  ful- 
ly qualified,  shall  put  and  place  the  said  share 
out  at  interest  on  good  real  security,  or  In  the 
funded  debt  of  the  United  States  or  of  the 
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state  of  Pennsylvftnla,  or  Bueh  other  secnrfty 
as  may  be  deemed  snffldent  by  the  said  or- 
phans' conrt,  and  shall  pay  oyer  the  Interest 
or,  dividends  thereof,  frofn  time  to  time,  when 
the  same  shall  be  received,  to  my  son  Peter  H. 
Fetherman,  during  his  natural  life,  free  from 
his  debts,  contracts  or  engagements;  and, 
from  and  after  his  decease,  then,  as  to  the 
principal,  in  tmst  to  and  for  the  only  proper 
use  and  benefit  of  all  and  every  child  and 
children  by  his  first  wife  which  be,  my  said 
son  Peter  H.  Fetherman,  may  leave,  and  the 
lawful  issne  of  any  of  them  who  may  then  be 
deceased  having  left  such  Issue,  to  be  equally 
divided  between  them,  share  and  share  alike,— 
such  issue  of  any  deceased  child'  or  children 
of  my  said  son  Peter  taking,  however,  only 
such  part  or  share  thereof  as  his,  her,  or  their 
deceased  parent  or  parents  would  have  taken, 
had  he,  she,  or  they  been  llvtog."  When  the 
will  was  executed,  in  March,  1801,  testator's 
son  Peter  had  six  childrai  living,— five  by 
his  first  and  one  by  his  second  wife.  The 
first  wife's  children  were  parties  to  this  pro- 
ceeding, some  of  them  by  attorney,  and  the 
others  by  their  respective  guardians.  The 
trustees,  duly  appointed  by  the  court  under 
the  special  trust  above  quoted,  were  also  made 
parties  thereto,  and  united  with  said  children 
in  denying  that  appellant,  ke  executor,  etc.,  of 
her  late  husband,  or  otherwise,  had  any  right 
to  or  interest  in  the  corpus  of  said  trust  in 
their  hands,  or  any  part  thereof;  and  their 
contention  was  fully  sustained  by  the  court 
below.     Hence  this  appeal. 

A  careful  considemtlou  of  the  provisions  of 
the  win  leaves  us  In  no  doubt  as  to  the  ac- 
curacy of  the  conclusion  reached  by  the  leam- 
fd  president  of  the  orphans'  court.  Any  other 
construction  of  the  will  would  not  only  defeat 
the  manifest  intention  of  the  testator,  but  It 
would  do  great  violence  to  the  language  em- 
ployed by  him  in  creating  the  trust  as  to 
the  share  of  his  son  Peter.  The  second  and 
third  items  of  the  will  must  be  read  and  con- 
sidered together.  When  so  considered.  It  is 
quite  clear  he  never  Intended  that  the  one- 
sixth  of  his  estate  given  to  Peter  in  the  sec- 
ond item  shonid  go  to  Iiim  absolutely,  to  be 
disposed  of  as  he  might  see  fit.  On  the  con- 
trary, he  dearly  intended  that  It  should  go  In- 
to the  hands  of  a  trustee  or  trustees,  appoint- 
ed by  the  court,  to  be  invested  in  the  manner 
specifically  dh:«cted  In  the  third  item,  and 
that  the  Income,  Interest,  and  dividends  there- 
of sbould  from  time  to  time,  as  received  by 
the  trustees,  be  paid  to  his  son  Peter  during 
hLs  natural  lifetime,  etc.,  and  from  and  after 
his  decease  the  principal  or  corpus  of  the  trust 
should  be  "to  and  for  the  only  proper  use  and 
benefit  of*  Peter's  children  by  his  first  wife. 
In  other  words,  as  to  the  share  In  question, 
the  testator  created  an  active  special  trust  for 
and  during  Petw's  natural  life,  with  limita- 
tion over  of  the  corpus  of  the  trust  to  his 
children  by  his  first  wife.  That  intention  be- 
ing clearly  and  distinctly  expressed,  and  being 
at  the  same  time  unquesitlonably  lawful,  there 


is  no  reason  why  it  should  not  be  given  full 
effect.  There  is  nothing  in  either  of  the  as- 
signments of  error  that  requires  extended  dis- 
cussion. The  language  employed  by  the  tes- 
tator is  dearly  insuffident  to  create  an  estate 
tall.  The  word  "diildren"  Is  primarily  a 
word  of  purchase,  and  there  is  nothing  what- 
ever In  the  context  to  indicate  that  it  was  In- 
toided  to  be  employed  in  any  other  sense. 
Decree  afllrmed,  and  appeal  dismissed,  at  ap- 
pellant's costs.  ^ 


In  re  COXE'S  ESTATE. 

(Sapreme  Court  of  Peansylvania.     May  24, 

1887.) 

ESTATBS  IS    ReMAIN-DSR— OOLkATCnAL  Im- 

H"KiTANCK  Tax. 
It  is  from  remainder-men  alone  that  present 
payment  of  collateral  inheritance  tax  on  be- 
quests or  devises  in  remainder  can  be  collected, 
under  Act  May  6,  1887  (P.  L.  79)  f  8,  providing 
that  the  tax  on  estates  in  remainder  is  not  pay- 
able "until  the  jjerson  •  •  •  liable  for  the 
same  shall  come  into  actual  possession  of  such 
estate,  by  the  termination  of  the  estates  for  life 
or  years";  provided  that  "the  owner  shall  have 
the  right  to  pay  the  tax  at  any  time  prior  to 
his  coming  into  possession";  and  provided,  fur- 
ther, "that  the  tax  on  real  estate  shall  remain  a 
lien  on  the  real  estate  on  which  the  same  is 
chargeable  until  paid.  And  the  owner  of  any  per- 
sonal estate  shall  make  a  full  return  of  the 
same  «  •  •  within  one  year  from  the  death 
of  the  decedent,  and  within  that  time  enter 
into  security  for  the  payment  of  the  tax,  *  •  • 
and,  in  case  of  failure  so  to  do,  the  tax  shall 
be  immediately  payable  and  collectible." 

Appeal  from  orphans'  court,  Luzerne  coun- 
ty. 

In  the  matter  of  the  estate  of  Eckley  B. 
Coxe,  deceased.  From  a  decree  fixing  the 
amount  of  inheritance  tax,  and  directing  its. 
payment  by  the  executors,  Alexander  B. 
Coxe  and  another,  they  appeal.    Reversed. 

A.  H.  McCUntock  and  S.  P.  Wolverton.  for 
appellants,  h.  A.  Watiea  and  Lemuel  Amer- 
man,  for  appellee. 

I  MITCHELL,  J.  The  testator  left  his  whole 
estate,  less  some  unimportant  legacies,  in 
trust  for  his  widow  for  life,  with  remainder 
to  bis  nephews  and  nieces  living  at  his  death, 
and  the  Issue  of  nephews  and  nieces  then  de- 
ceased. The  life  estate  to  the  widow  is  ex- 
empt from  the  collateral  inheritance  tax,  but 
the  entire  estate  in  remainder  Is  liable,  and 
the  question  presented  Is  whether  the  tax  is 
now  demandable  from  the  executors.  By 
section  3  of  the  ad  of  May  «5.  1887  (P.  L.  TO), 
the  tax  on  estates  in  remainder  is  not  payable 
"until  the  person  or  p«'rsons  liable  for  the  same- 
shall  come  into  actual  possession  of  such  es- 
tate, by  the  termination  of  the  estates  for  life 
or  years";  provided  that  "the  owner  shall  have 
the  right  to  pay  the  tax  at  any  time  prior  to- 
his  coming  into  possession";  and  provided, 
further,  "that  the  tax  on  real  estate  shall  re- 
main a  lien  on  the  real  estate  on  which  the 
same  Is  chargeable  until  paid.  And  the  owner 
of  an,v  personal  estate  shall  make  a  full  re- 
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turn  of  the  same  to  tbe  register  of  wills  of  the 
proper  county,  within  one  year  from  the  death 
of  the  decedent,  and  within  that  time  enter 
into  security  for  the  payment  of  the  tax  to  the 
satisfaction  of  such  register,  and  in  case  of 
failure  so  to  do,  tbe  tax  shall  be  Immediately 
payable  and  collectible."  It  is  under  this  last 
clause  that  the  commonwealth  claims  that  the 
tax  In  the  present  case  Is  now  collectible,  and 
the  learned  court  below  has  held  that  tbe  ex- 
ecutors are  the  owners  liable  for  Its  payment. 
This  conltruction,  howerer,  cannot  be  sustain- 
ed without  doing  violence  to  the  letter,  as  well 
as  the  plain  intent,  of  tbe  statute.  The  tax 
is  not  payable  until  "tbe  person  liable  for  the 
siime"  shall  come  into  actual  possession.  Tills 
(-annot  possibly  mean  any  one  but  the  remain- 
der-man, for  he  is  the  only  one  to  come  into 
actual  possession  by  the  termination  of  the 
precedent  estate  for  life  or  years;  and  In  the 
proviso,  which  adds  that  the  "owner  shall 
hare  the  right  to  pay  the  tax  at  any  time 
prior  to  bis  coming  Into  actual  possession," 
the  "owner"  must,  for  the  same  reason,  be 
the  remander-man,  for  he  Is  "tbe  person  liable 
for  the  same,"  and  the  only  one  who  Is  to  come 
into  possession.  And  when  In  the  second  pro- 
viso "the  owner  of  any  personal  estate"  Is  di- 
rected to  malce  a  full  return  of  the  same,  and 
enter  security  for  tbe  payment  of  the  tax,  and 
In  case  of  failure  to  do  so  the  tax  Is  to  become 
immediately  payable,  the  "owner"  meant  is 
the  same  person  as  in  the  preceding  clauses,— 
the  person  liable  to  pay,  and  tbe  person  who 
is  to  come  hereafter  into  actual  possession, 
i.  e.  the  remainder-man.  The  taitent  of  the 
statute  Is  to  charge  the  beneficiary  of  the  es- 
tate, and  whether  the  phrase  used  Is  "person 
liable"  or  person  who  "shall  come  Into  actual 
possession"  or  "owner,"  it  always  means  the 
same  person,— the  remainder-man.  It  is  to  him 
alone  that  the  commonwealth  must  loolc  for 
present  payment  of  tax  on  property,  whether 
real  or  personal,  the  actual  possession  or  en- 
joyment of  which  is  postponed  by  an  Interven- 
ing period  of  life  or  years.  Under  tbe  act,  ex- 
ecutors and  administrators  are  charged  with 
the  duty  of  deducting  the  tax  before  payment 
of  legacies  or  distributive  shares,  or  tbe  deliv- 
ery of  specific  articles  bequeathed;  and  there- 
fore, under  some  circumstances,  they  may  be 
considered  as  persons  liable  to  pay  the  tax, 
but  they  are  not  in  any  sense  "owners,"  with- 
in the  language  of  section  3.  Tbey  cannot  be 
compelled  to  make  present  payment  of  the 
tax  on  estates  In  remainder,  for  the  very  ob- 
vious reasons  that  they  are  not  the  parties 
primarily  charged  with  the  payment,  either 
present  or  future;  they  are  not  responsible  for 
tbe  owner's  default  of  return  and  security, 
which  makes  the  future  tax  payable  Imme- 
diately; and  in  the  present  case  they  cannot 
pay  it  now  without  taking  it  out  of  the  widow's 
estate,  which  Is  not  liable  to  the  tax  at  all. 
It  is  said  that  the  remainder-men  under  the 
testator's  will  are  not  now  ascertainable.  On 
this  we  express  uo  opinion.  Tlie  comiuon- 
wealth  disputes  this  position,  but  the-  i>artios 


charged  by  it  as  remainder-men  are  not  before 
us.  AH  we  need  to  say  now  is  that.  If  the  re- 
mainder-men are  not  yet  ascertainable,  that  is 
no  reason  why  the  tax  should  be  collected 
from  the  life  tenant  who  Is  exempt.  Tbe  onl,v 
effect  of  such  condition  would  be  that  the  tax 
would  not  be  presently  collectible  at  all,  and 
the  commonwealth  would  have  to  depend  on 
its  lieu  on  tbe  real  estate,  and  its  claim  on  tbe 
executors  when  tbey  make  distribution.  De- 
cree reversed,  and  petition  dismissed,  with 
costs. 


STEWART  T.  JACKSON  et  »L 

(Supreme  Court  at  Pennsylvania.    May  27, 

1897.) 

Judgment  bt  Confkssion— Aoainst  Lesski 
and   subtknant. 
Provision  in  a  lease  for  entering  an  amica- 
ble action  of  ejectment,  with  power  of  attorney 
to  confess  Judgment  in  favor  of  the  lessor  against 
the  lessee  or  any  subtenant  in  default  of  pay- 
ment ot  rent,  does  not  authorize  entry  of  judg- 
ment against  a  subtenant,  warrant  of  attomey 
I  not  being  signed  by  him,  though  be  can  be  eject- 
ed on  a  judgment  entered  against  the  leasee. 

Appeal  from  court  of  common  pleas,  Fayeti-' 
county. 

Action  by  D.  S.  Stewart  agahist  W.  P.  Jack- 
son and  others.  From  an  order  refusing  to 
strike  off  Judgment  against  defendant  lAvrson. 
he  appeals.    Reversed. 

Edward  Campbell  and  R.  P.  Kennedy,  fur 
appellant    Boyd  &  Umbel,  tot  appellee. 

FELL,  J.  The  plahitiff  in  this  action  of 
ejectment  leased  two  hotel  properties  to  W.  P. 
Jackson,  one  of  the  defendants,  for  nine  months 
from  April  1,  1891,  with  an  agreement  that,  if 
the  lessee  held  over  after  the  expiration  of  the 
term,  he  should  become  a  tenant  from  year  to 
year.  J.  G.  Lawson,  another  of  the  defend- 
ants, and  the  appellant  in  this  case,  soon  after 
the  execution  of  the  lease  entered  Into  exclu- 
sive possession  of  one  of  the  hotels,  with  tbe 
knowledge  and  consent  of  the  lessor,  but 
whether  under  an  agreement  with  him  or  a»  a 
subtenant  of  Jackson  is  in  dispute.  The  lean*, 
which  covered  both  hotels,  contained  a  provi- 
sion for  entering  an  amicable  action  of  eject- 
ment with  power  of  attorney  to  confess  Judg- 
ment in  favor  of  tbe  lessor  and  against  the 
lessee  or  any  subtenant  in  the  event  of  the 
nonpayment  of  the  rent  as  it  fell  due.  lo 
February,  18.92,  an  amicable  action  of  eject- 
ment was  entered  against  Jackson,  the  lesse(>, 
Lawson,  who  occupied  one  of  the  botelo.  and 
T.  M.  Mitchell,  who  occupied  the  other.  Judg- 
ment was  confessed  against  all  three  defeml- 
ants  by  virtue  of  the  warrant  of  attorney  con- 
tained In  the  lease,  which  was  signed  by  Jack- 
son only,  and  a  habere  facias  poeseasioueni 
with  a  fieri  facias  for  costs  was  Issued  against 
all  three.  The  breach  alleged  was  Jackson's 
failure  to  pay  the  rent  reserved.  On  the  ap- 
plication of  Lawson,  a  rule  was  granted  ti> 
show  cause  why  tbe  judgment  against  him 
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should  not  be  struck  off,  which,  after  bear- 
ing, was  discharged.  The  asslgnmenta  of  er- 
ror relate  to  the  order  of  the  court  discharging 
the  rule. 

We  have,  then,  a  Judgment  entered  against 
three  defendants  on  a  warrant  of  attorney 
signed  by  one  of  them  only.  The  only  ground 
on  which  it  Is  attempted  to  sustain  the  Judg- 
ment against  Lawsod  is  that  be  was  a  subten- 
ant, and  bound  by  the  terms  of  the  lease.  It 
is  true  that.  If  he  was  a  subtenant,  be  was 
subject  to  the  terms  of  the  lease  between  bis 
lessor  and  the  owner,  and  be  could  have  been 
ejected  by  proceedings  on  a  Judgment  entered 
against  Jackson.  There  was  full  authority 
for  entering  a  Judgment  against  Jackson,  and 
its  enforcement  would  have  turned  out  of  pos- 
jiesslon  every  one  claiming  under  him;  but  we 
find  no  authority  for  entering  a  judgment 
against  Lawson.  He  bad  not  signed  the  war- 
rant of  attorney,  and  his  coming  in  as  a  sub- 
tenant gave  no  one  authority  to  confess  judg- 
ment against  blm.  A  judgment  by  confession 
must  be  self-sustaining  on  the  record,  and,  as 
tbere  is  nothing  on  this  record  to  sustain  a 
Judgment  against  Lawson,  the  rule  to  strike 
it  off  sbould  have  been  made  absolute.  The 
order  of  the  court  of  December  3,"  1894,  Is  re- 
versed, and  the  rule  to  show  cause  why  the 
Judgment  entered  against  Jay  O.  Lawson 
sliould  not  be  struck  off  Is  made  absolute. 


NATIONAL  MUT.  INS.  CO.  v.  HOME  BEN. 

SOC.    OP    NEW   YORK. 

(Sapreme  Conrt  of  Pennsylvania.     May  27, 

1897.) 

Rcir^SDBANCK— Refcsal  or  Prkmium. 

1.  Where  a  life  Insurance  company  agrees  "to 
transfer,  or  cause  to  be  transferred,  to  the  best 
of  its  ability,"  its  membership  to  defendant,  and 
defendant  agrees  to  reinsure  its  members,  on  ex- 
ecution of  "8atisfactoi7  transfer  applications," 
on  tlie  basis  of  their  original  applications,  and  to 
rate  them  at  the  same  amount,  with  premiums 
payable  the  same  as  they  had  been,  defendant 
cannot  refuse  to  reinsure  a  member  on  the  ground 
that  his  application  for  transfer  is  not  satisfacto- 
ry, on  account  of  physical  condition  and  age; 
but  it  most  reinsure  aJl  who  elect  to  have  their 
insurance  transferred  to  it  instead  of  another, 
as  allowed  by  the  statute  under  which  the  con- 
tract is  made. 

2.  An  insurance  company  bound  by  its  contract 
with  another  company  to  reinsure  its  membeia, 
by  denying  that  it  is  bound  to  reinsure  one  of 
tbem,  and  refusing  to  accept  from  him  a  pre- 
mium, renders  tender  of  a  subsequent  premium 
unnecessary. 

Appeal  from  court  of  common  pleas,  Schuyl- 
kill county. 

Action  by  the  National  Mutual  Insurance 
Company,  to  the  use  of  JuUa  O'Brien,  against 
the  Home  Benefit  Society  of  New  York.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
Srmed. 

2  Laws  N.  Y.  1892,  p.  2013,  par.  200,  under 
which  was  made  the  contract  of  relu.surance 
between  plaintiff  and  defendant.  Is  as  follows: 
"Every  corporation,  company,  society,  organi- 


sation or  association  of  this  or  any  other  state 
or  country  transacting  the  business  of  life  or 
casualty  Insurance  upon  the  oo-operatlve  or 
assessment  plan,  as  defined  in  this  article, 
shall  be  subject  to  all  the  provisiona  of  this 
article,  and  not  to  the  provisions  of  article  two, 
and  every  such  corporation,  company,  society, 
organization  or  association  of  this  state,  shall 
hold,  within  the  county  In  which  Its  principal 
office  Is  located  In  this  state  a  stated  annual 
meeting  of  their  members  or  policy  l^olders  or 
representatives  of  local  boards  or  subordinate 
bodies,  in  such  maimer  and  subject  to  such 
regulations,  restrictions  and  provisions  as  the 
constitution  and  by-laws  of  the  same  may  pro- 
vide. In  case  of  secret  or  fraternal  societies 
having  a  gn^nd  or  supreme  body,  sucb  meet- 
ing of  the  supreme  or  grand  'body  may  be  at 
such  time  and  place  as  may  be  designated  by 
it  At  such  meetings  a  full  and  specific  re- 
port of  all  receipts  and  expenditures  of  the 
preceding  year  or  since  the  last  meeting,  as  the 
case  may  be,  shall  be  submitted.  Not  less 
than  five  days'  notice  of  each  meeting  shall 
be  given  to  each  director  and  to  each  member 
and  policy  holder,  who  shall  have  been  such 
for  thirty  days,  In  such  manner  as  the  by-laws 
may  direct,  except  that  In  lieu  thereof  sucb 
notice  may  be  given  to  the  subordinate  body  of 
a  society  having  a  grand  or  supreme  body,  or 
to  a  local  board  subordinate  to  tlie  association. 
Every  such  association,  corporation  or  society, 
other  than  secret  fraternal  societies  now  au- 
thorized to  do  business  In  this  state,  must 
hereafter  before  the  adoption  of  any  by-law  or 
amendments  thereto,  cause  the  same  to  be 
mailed  to  the  members  and  directors  of  such 
association,  society  or  corporation,  together 
with  a  notice  of  tlie  time  and  place  when  the 
same  shall  be  considered,  which  notice  shall 
be  the  same  as  herelnijefore  required  for  stat- 
ed meetings.  All  associations,  societies,  com- 
panies, corporations  or  organizations  now 
transacting  or  hereafter  desiring  to  transact 
the  business  of  life  or  casualty  Insurnuce  In 
this  state  upon  any  other  plan  than  that  de- 
fined in  and  by  this  article,  shall  comply  with 
all  the  provisions  of  the  general  life  and  health 
Insurance  laws.  No  such  corporation  organ- 
ized under  the  laws  of  this  state  shall  transfer 
Its  risks  to  or  reinsure  them  In  any  other  cor- 
poration unless  the  contract  of  transfer  or  re- 
insurance Is  first  submitted  to  and  approved 
by  a  two-thirds  vote  of  a  meeting  of  the  In- 
sured called  to  cou.slder  the  same,  of  which 
meeting  a  written  or  printed  notice  shall  be 
mailed  to  each  mcmlier,  certificate  holder  or 
policy-holder  at  least  thirty  days  before  the 
day  fixed  for  such  meeting.  If  such  transfer 
or  reinsurance  shall  be  approved,  every  mem- 
ber, certificate-holder  or  policy-holder  of  the 
corporation  who  shall  file  with  the  secretary 
thereof  within  ten  days  after  the  meeting  a 
written  notice  of  his  preference  to  be  trans- 
ferred to  .some  other  corporation  than  that 
named  In  the  contract,  shall  be  accorded  all 
the  rights  and  privileges.  If  any.  In  aid  of  such 
transfer,  as  would  have  been  accorded  under 
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the  terms  of  sneb  oontract  had  he  been 
transferred  to  the  corporation  named  therein. 
No  such  corporation,  association  or  society  or- 
ganized under  the  laws  of  this  state  shan 
transfer  Its  risks  or  assets  or  any  part  tberec^ 
to,  or  reinsure  its  risks  or  any  part  thereof  In, 
any  insurance  corporation  or  association  of 
any  other  state  or  country  which  is  not  at  the 
time  of  such  transfer  or  reinsurance  author- 
ized to  do  Insurance  business  In  this  state  un- 
der the  Jaws  thereof." 

Nicholas  Heblich,  Edmund  Luis  Mooney, 
and  John  6.  Johnson,  for  appellant  George 
W.  Bycm  and  James  Ryon,  for  appellee. 

MeOOLLVM,  3.  There  Is  nothing  in  the  al- 
lowance, of  the' amendments  complained  of 
which  furnishes  ground  for  reversing  the 
judgment  The  use  plaintiff  is  the  beneflclary 
named  in  the  policy  Issued  by  the  National 
Mntual  Insurance  Company  on  the  life  of  her 
husband.  But  for  the  contract  of  March  28, 
1894,  her  right  to  maintain  an  action  against 
the  Insurer  for  the  amount  of  the  policy  could 
not  be  questioned.  If  the  insurer  had  unjust- 
ly declared  the  policy  forfeited,  and  there- 
upon refused  to  accept  from  the  insured  the 
premium  proffered  in  accordance  with  its 
terms,  It  could  not,  while  insisting  upon  the 
forfeiture,  set  up  the  failure  to  tender  the 
next  quarterly  premium  as  a  bar  to  his  suit 
for  the  enforcement  of  his  rights.  Glrard 
Life  Ins.  Co.  t.  Mutual  Life  Ins.  Co.,  86  Pa. 
St  230.  In  the  case  cited  the  company  de- 
clared the  policy  forfeited  for  nonpayment  of 
a  quarterly  premium  on  the  day  it  was  due, 
and  on  tender  of  the  same,  two  days  there- 
after, declined  to  accept  It  This  occurred 
more  than  a  year  before  the  death  of  the  In- 
sured, and  there  was  no  payment  or  tender 
of  quarterly  premiums  after  the  rejection  of 
the  one  above  mentioned.  It  was  held,  in  an 
action  against  the  compafly  by  the  administra- 
tor of  the  insured,  that  "where  the  company 
has  declared  a  policy  forfeited,  and  refused 
to  accept  a  premium,  the  fact  that  the  in- 
sured subsequently  failed  to  pay  premiums 
as  they  fell  due  will  not  affect  the  right  to 
recover  on  the  policy."  That  which  Is  not  a 
bar  to  an  action  on  the  policy  b.T  the  Insured 
or  his  administrator  is  not  a  bar  to  a  suit 
against  it  by  the  beneflclary  named  in  it.  If, 
therefore,  the  defendant  In  this  case  was 
bound  by  Its  contract  with  the  National 
Mutual  Insurance  Company  to  reinsure  E!d- 
ward  O'Brien  on  the  basis  of  his  original  ap- 
plication to  and  the  terms  of  his  insurance 
with  the  latter,  his  failure  to  tender  the  July 
premium  cannot  operate  as  a  defense.  Its  de- 
nial that  It  was  bound  to  reinsure  him,  and 
Its  refusal  to  accept  the  April  premium,  ren- 
dered a  tender  of  the  next  quarterly  premium 
imnecessary.  We  cannot  And  In  the  evidence 
anything  which  operates  as  a  release  of  the 
defendant  from  any  liability  imposed  by  its 
contract.  The  respective  rights  of  O'Brien 
and  the  defendant  under  the  contract  were 


not  extinguished  or  <luallfled  by  anything  said 
or  done  by  either  of  them.  The  case  was 
tried  In  the  court  below  on  the  apparently 
mutual  theory  of  the  parties  to  It  that  the 
plaintiff  was  entitled  to  recover  the  amount 
of  the  poUcy  or  nothing.  No  claim  or  sugges- 
tion appears  to  have  been  made  by  either  of 
them  that  there  might  be  a  recovery  for  a  less 
sum.  It  was  the  existence  of  the  liability 
claimed  by  the  plaintiff  and  denied  by  the  de- 
fendant, and  not  the  extent  or  measure  of  It, 
that  was  In  dispute. 

The  Natioual  Mntual  Insurance  Company 
agreed  "to  transfer,  or  cause  to  be  transfer- 
red, to  the  best  of  its  ability,"  the  membership 
of  it  to  the  defendant  It  could  do  no  more  in 
this  direction,  because  the  New  Tork  statute 
under  which  the  contract  was  made  expressly 
conceded  the  right  of  every  member  to  It,  on 
giving  the  required  notice,  to  dect  to  be  trans- 
ferred to,  or  reinsured  by,  another  company. 
The  defendant  agreed  to  reinsure  the  mem- 
bers of  the  National  Mutual  Insurance  Com- 
pany, upon  execution  of  satisfactory  transfer 
applications,  on  the  basis  of  their  original  ap- 
plications to  It,  and  to  rate  them  at  the  same 
amount,  with  premiums  payable  at  same 
datea,  aa  they  were  then  pajing  In  It  What 
effect  has  the  requirement  of  a  satisfactory 
transfer  application  upon  the  liability  of  the 
defendant?  Does  it  warrant  the  refusal  of 
the  defendant  to  reinsure  a  member  on  the 
ground  that  his  application  for  transfer  'is 
not  satisfactory,  on  account  of  physical  con- 
dition and  age"?  This  is  the  distinct  gnMBid 
on  which  the  defendant  refused  to  reinsure 
O'Brien.  If  It  Is  tenable  ground  for  refusal, 
the  agreement  respecting  the  basis  of  rein- 
surance and  the  rating  of  members  amounts 
to  nothing,  because  the  defendant  may  reject 
the  ti'ansfer  appUcaltion  of  any  member  whose 
age  or  health  may  appear  to  it  as  presenting 
an  undesirable  risk.  The  contract,  as  con- 
strued by  the  defendant  fails  to  afford  to  the 
membership  of  the  National  Mutual  Insurance 
Company  the  protection  contemplated  by  the 
statute  under  which  It  was  made.  It  was  not 
80  construed  by  that  company  when  Its  mem- 
bers were  requested  to  approve  It  On  the 
contrary,  their  approval  was  obtained  on  the 
express  assurance  that  they  would  be  trans- 
ferred, without  examinafion,  as  at  the  age  of 
entry  in  the  National  Mutual  Insurance  Com- 
pany, and  at  the  same  rates  and  dates  of  pay- 
ments as  with  it.  This  assurance  was  war- 
ranted, we  think,  by  the  terms  of  the  con- 
tract. The  words,  "satisfactory  transfer  ap- 
plication," etc.,  considered  in  connectloo  with 
what  precedes  and  follows  them,  do  not  mean 
that  the  defendant  will  reinsure  the  applicant 
for  transfer  on  condition  that  his  age  and 
health  are  satisfactory  to  It  To  attribute  to 
them  this  meaning  is  to  defeat  the  obvious  pur- 
pose of  the  contract,  and  of  the  statute  which 
authorized  It.  The  paramount  purpos*  of  the 
contract  was  protection  to  the  members  of  the 
National  Mutual  Insurance  Company  by  rein- 
surance with  the  defendant.  In  our  view  of 
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the  contraet,  It  booad  the  latter  to  reinaaTe  the 
members  of  the  former  who  elected  to  have 
their  Insorance  tran^en-ed  hi  accordance 
with  Its  proTlslons.  The  defendant  sent  an 
Bl^lcation  for  transfer  to  O'Brien,  who  tvBy 
and  correctly  answered  all  the  qnestionB  pro- 
pounded in  It,  and  signed  it  as  Instructed.  It 
Dither  disclosed  nor  concealed  anything 
which  released  the  defendant  from  its  obliga- 
tion to  him.  It  must  therefore  be  regarded 
as  a  "satisfactory  transfer  application,"  with- 
in the  meaning  of  the  contract.  Thenceforth 
the  defendant  was  liable  for  the  amount  of 
Ills  policy  with  the  National  Mutual  Company 
on  his  compliance  with  Its  provisions  respect- 
ing premiums,  and  the  payment  of  them.  As 
we  have  already  seen,  his  failure  to  tender 
tlie  Jtdy  premium  is  not  a  bar  to  this  action. 
The  views  herein  expressed  are  In  accord  with 
the  able  opinion  filed  by  the  learned  court. be- 
low on  discharging  the  rule  for  a  new  trial. 
We  infer  from  the  record  that  the  defendant 
was  not  allowed  a  credit  for  the  April  and 
July  premluins,  amounting  to  $154.50.  If  this 
iDfnence  Is  In  accordance  with  the  fact,  we 
direct  that  the  court  below  cause  a  credit  to 
be  entered  on  the  judgment  for  that  amount 
The  Judgment,  anbject  to  the  above  direction, 
is  affirmed. 


COMMONWEALTH  v.  EISENHOWER. 
(Sopmne  Court  of  Pennsylvania.     May  27, 

1897.) 

HoHiciDB— DsFBXsis  —  Coifnt'OT  or  Tbiai.— 0»- 
DKR  OP  Reckivino  Evidencb  —  Remakes  or 
CODSSBI.— Argcmbst— Skparatio-c  of  Jcbobs — 
N«w  Tkial-Uiscretios  of  Codkt. 

1.  The  fact  that  a  lost  drainage  tube  (necessa- 
rilj  and  properly  inserted  by  the  surgeon)  found 
Ha  way  mto  decedent's  spinal  canal  and  caused 
his  death,  does  not  relieve  from  responsibility 
the  person  who,  by  feloniously  shooting  liim, 
nude  the  operation  necessary. 

2.  In  a  criminal  case  the  court  properly  re- 
qnired  "stood-aside"  jurors  to  be  recalled  in  the 
order  in  which  they  ha.i  been  stood  aside. 

3.  Where  the  aecnaed  testified  in  his  own  be- 
half, it  was  not  error  to  recall  him  for  further 
cross-examination  while  the  rebuttal  testimony 
of  the  state  was  being  offered. 

4.  Objectionable  remarlis  of  counsel  will  not 
be  considered  on  appeal  unless  the  attention  of  the 
trial  court  was  ca&ed  thereto  at  the  time. 

5.  The  presumption  of  improper  influence  aris- 
ing from  s«>aration  of  the  jurors  in  a  capital  case 
is  not  conclusive. 

6.  The  discretion  of  the  trial  court  in  refusing 
a  new  trial  in  a  criminal  case  is  not  reviewable. 

7.  Permitting  private  counsd  to  close  the  case 
for  the  state  is  no  ground  for  reversal. 

Appeal  from  court  of  oyer  and  terminer, 
Schuylkill  county. 

Theodore  Elsenhower  was  (X>uvicted  of  mur- 
der, and  appeals.     Affirmed. 

George  Dyson  and  Charles  N.  Brumm,  for 
appeUant.  Edgar  W.  Bechtel,  Dlst.  Atty.,  and 
John  F.  Wbalen.  for  the  Commonwealth. 

FES  CT7BIAM.  A  careful  consideration  ot 
the  voluminous  record  In-  this  case  has  con- 
vinced us  that  there  is  no  error  therein  of 


whlcA  the  prisoner  baa  any  just  reason  to  com- 
plain. The  trial  appears  to  have  been  so  con- 
ducted by  the  learned  president  of  the  Eighth 
judicial  district,  who  specially  presided  there- 
at, as  to  secsre  for  the  accused  a  fair  and  im- 
partial trial.  We  find  nothing  In  any  of  his 
rulings  that  would  justify  us  In  reversing  the 
judgment  of  the  law  pronounced  on  the  ver- 
dict, nor  Is  there  anything  in  either  of  the 
specifications  of  error  that  reqtilres  discussion. 
It  was  conclusively  shown,  and  Is  not  de- 
nied, that  as  John  Scbwindt,  the  deceased,  waa 
retniTiing  home  from  his  WMk  In  company  with 
a  fellow  workman,  he  was  followed  by  the 
prisoner,  whose  presence  waa  unknown  to 
them,  and  shot  in  the  back  with  a  pistol,  at 
short  range.  The  ball  entered  near  the  tenth 
dorsal  vertebra,  and  passing  through  the  spinal 
colimm,  partly  severing  the  c(xtl,  lodged  in  the 
vertebra  <»  the  <H)poRite  side.  It  was  claimed 
by  the  commonwealth,  and  the  evidence  tend- 
ed stroi^y  to  prove,  tha;t  the  pistol-shot 
wound  thus  inflicted  by  the  prisoner  was  the 
cause  of  Schwlndf  s  death  within  less  than  10 
days  thereafter.  Without  attempting  to  col- 
late or  further  refer  to  the  evidence  on  which 
the  commonwealth  relied  for  a  conviction  of 
"murder  of  the  first  degree,"  it  Is  quite  suffi- 
cient to  say  that  it  was  not  only  abundant  and 
practically  undisputed,  but  it  tended  strongly 
to  prove  that  a  willful,  deliberate,  and  premedi- 
tated murder  was  committed  by  the  prisoner. 
While  the  shooting  was  not,  nor  could  it  be, 
denied  by  him,  he  claimed  that  he  mistook 
the  deceased,  John  Schwlndt,  for  his  half- 
brother,  William  Schwindt,  with  whom  he  had 
been  on  unfriendly  teraa  for  some  time,  and 
whose  life,  as  shown  by  the  testimony,  be  had 
repeatedly  threatened.  Conceding  what,  ac- 
cording to  the  evidence,  was  doubtless  the 
fact,  that  by  mistake  the  prisoner  shot  the 
wrong  person,  that,  of  course,  could  not  in 
any  degree  lessen  his  guilt.  The  grounds  of 
defense  relied  on  were  (1)  Insanity  of  the  pris- 
oner at  the  time  of  the  shooting  and  prior 
thereto;  and  (2)  that  John  Schwindt's  death 
resulted,  not  from  the  pistol-shot  wound,  but 
from  the  surgical  operation  performed  by  the 
physicians  In  th^r  efforts  to  extract  the  pis- 
tol ball,  etc.  Borne  testimony  was  introduced 
for  the  purpose  of  sustaining  each  of  these 
positions.  The  case  was  fairly  submitted  to 
the  jury,  on  all  the  evidence  properly  before 
them.  In  a  clear,  comprehensive,  and  fully- 
adequate  charge,  in  which  they  were  distinctly 
and  accurately  Instructed  by -the  learned  trial 
judge  not  only  as  to  the  questions  pertaining 
to  the  two  lines  of  defense  above  stated,  but 
also  as  to  all  the  questions  presented  by  the 
evidence  on  both  sides.  Referring  to  the  al- 
legation relathig  to  the  second  grotmd  of  de- 
fense, that  a  lost  drainage  tube  (inserted  by 
the  surgeons  in  attendance  to  relieve  their 
patient,  etc.)  "found  Its  way  into  the  spinal 
canal,  and  caused  the  death  of  John 
Schwlndt,"  the  learned  judge  said:  "But  sup- 
pose it  did;  the  prisoner  cannot  escape  by 
showing  that  death  was  the  result  of  an  acci- 
dent occurring  in  an  operation  which  his  felo- 
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nious  act  made  necessary.  There  Is  no  pre- 
tense that  the  drainage  tubes  were  not  re- 
quired, or  that  they  were  improperly  placed." 
ITiis  was  clearly  correct,  and,  without  special- 
ly refeiTing  to  them,  the  same  remarli  is  ap- 
plicable to  the  instructions  given  In  relation  to 
l)oth  lines  of  defense.  The  Jury,  under  prop- 
er and  adequate  Instructions,  refused  to  find 
in  favor  of  the  prisoner  on  either  ground,  and 
we  have  no  doubt  they  were  fully  warranted 
by  the  evidence  in  so  doing. 

There  was  no  error  in  denying  the  motion  to 
recall  first  the  Juror  that  had  been  last  "stood 
aside."  The  action  of  the  court  in  requiring 
the  "stood-aside"  Jurors  to  be  recalled  in  the 
order  In  which  they  had  been  stood  aside  was 
in  conformity  to  the  practice  which  has  imig 
prevailed  In  this  country  and  in  England.  1 
Thomp.  Trials,  {  49,  note  6.  We  have  never 
known  the  practice  In  this  state  to  be  other- 
wise. The  action  of  the  court  therefore  de- 
prived the  prisoner  of  no  right,  nor  could  it 
have  done  him  any  injury. 

The  second  to  fifth  specifications.  Inclusive, 
are  based  on  a  misapprehension  of  the  record. 
The  order  in  which  a  trial  shall  proceed  must 
be  left  largely  to  the  discretion  of  the  court 
The  prisoner,  having  taken  the  stand  in  bis 
own  behalf,  was  open  to  cross-examination  by 
the  commonwealth.  He  was  recalled  during 
the  time  the  rebuttal  testimony  of  the  ccanmoD- 
wealth  was  being  offered,  not  to  give  evidence 
in  rebuttal,  as  his  counsel  as-serts,  but  for  fur- 
ther cross-examination.  The  other  matters 
complained  of  do  not  require  special  notice. 
There  is  no  merit  in  either  of  them.  Nor  Is 
there  any  merit  in  the  sixth  specification.  In 
(Iisi>08lng  of  the  motion  for  a  new  trial  the 
learned  judge  says  the  court's  attention  was 
not  called  to  the  alleged  remarks  of  the  district 
attorney  at  the  time.  Unless  that  Is  done,  re- 
marks of  counsel  cannot  be  considered.  Com. 
V.  VVindish,  176  Pa.  St.  167,  34  AO.  1019.  The 
remarks  complained  of  are  not  properly  on 
the  record.  They  are  embodied  in  the  rea- 
sons for  a  new  trial,  but  the  discretion  of  the 
court  in  refusing  a  new  trial  la  not  reviewable 
In  such  circumstances  as  appear  In  this  case. 
Alexander  v.  Com.,  105  Pa.  St.  1. 

While,  in  cases  of  conviction  of  capital  of- 
fenses, the  fact  of  the  separation  of  the  Jurors 
further  than  is  necessarily  required  to  enable 
them  to  perform  their  duties  as  such,  and  un- 
der the  care  of  a  sworn  offlcM,  creates  a  pre- 
sumption of  Improper  Influence,  it  Is  a  pre- 
Humption  which  the  commonwealth  may  rebut 
by  clear  and  satisfactory  evidence.  Moss  v. 
Com.,  107  Fa.  St.  267.  In  this  case  the  evi- 
dence was  amply  sufficient  for  that  purpose. 

The  action  of  the  court  in  permitting  private 
(■oun.>'-el  to  close  the  case  for  the  commonwealth 
f  urn  tithes  no  ground  for  reversal.  The  general 
conduct  of  a  trial  is  largely  within  the  discre- 
tion of  the  Judge  presiding,  and  It  Is  only 
when  some  abuse  of  that  discretion  Is  clearly 
shown  that  an  appellate  court  will  Interfere. 
Nothing  of  the  kind  appears  in  this  case. 

The  KUbJect  of  complaint  In  the  eighth  and 


last  specification  has  already  been  noticed. 
The  charge  of  the  court  in  relation  thereto  wa;i 
quite  as  favorable  to  the  pri8<Hier  as  he  could 
reasonably  ask.  Several  of  the  assignments 
of  error  are  destitute  ot  merit,  and,  as  already 
stated,  there  Is  nothing  in  any  of  them  that 
would  Justify  a  reversal  of  the  Judgmeot 
They  are  all  overruled.  The  Judgment  of  the 
court  below  is  aflirmed,  and  it  is  ordered  tbat 
the  record  be  remitted  for  the  purpose  of  exe- 
cution. 


KLINE   V.  ELECTRIC  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     May  24, 

1897.) 

Street  RAiLROikos— Isjuuies  to  Persons  os 
Track— Nkglioescb. 

1.  Where  the  motorman  was  able  to  stop  an 
electric  car  witiiin  about  its  length,  when  halfway 
betwevu  two  cross  streets,  its  speed  was  not 
sufilcieut  to  justify  a  finding  of  negligence  of  the 
iiiotoi'iuan,  causing  injury  to  a  child  struck  by 
the  car. 

2.  Where  an  electric  car  struck  a  child  which 
suddenly  went  from  tlie  sidewalk  onto  tlie  car 
track  at  about  the  middle  of  a  block,  and  there 
was  no  one  on  the  last  cross  street  to  be  warned, 
and  no  one  to  get  ofF  or  on  the  car  at  that 
point,  the  failure  of  the  motorman  to  sound  ttic 
bell  at  such  street  was  not  negligence. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Katie  Kline,  by  Levi  Kline,  her 
father  and  next  friend,  against  the  Electric 
Traction  Company,  tor  personal  injuries  caus- 
ed by  defendant's  negligence.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

J.  Howard  Gendell,  for  appelhuit  Thomas 
A.  Fahy,  for  appellee. 

WILLIAMS,  J.  The  story  of  the  pUOntirs 
injury  is  free  from  difficulty,  and  without  any 
conflict  in  the  testimony  as  to  any  important 
particular.  The  defendant's  car  was  moving 
along  South  Tenth  street,  making  Its  usual 
circuit.  The  plaintiff,  who  was  a  mere  child, 
was  playing  with  several  other  children  upon 
one  side  of  tlie  street.  As  the  car  was  rapidly 
approaching,  she  suddenly  started  to  run 
across  the  street  in  front  of  It,  and  reached  the 
track  just  in  time  to  be  hit  by  It,  and  to  suffer 
the  Injury  of  which  she  now  complains.  It 
was  about  8  o'clock  In  the  evening  of  the  25th 
of  June,  and  the  headlight  on  the  front  of  the 
car  was  burring.  The  motorman  appears  to 
have  been  watchful,  aind  upon  discovering  the 
movement  of  the  child  be  turned  off  the  cm-- 
rent,  and  applied  the  brake  with  such  vigor  as 
to  stop  the  car  within  a  short  distance,  esti- 
mated at  from  20  to  40  feet.  The  noise  made 
in  suddenly  stopping  the  car  attracted  atten- 
tion In  the  neighboring  dwellings.  When  the 
car  was  brought  to  a  standstill,  the  child  wa5 
found  under  it  and  between  the  tracks,  and 
was  extricated  from  her  perilous  condition 
without  other  apparent  Injury  than  external 
bruises  and  two  scalp  wounds.     These  soon 
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healed,  leaving  no  more  serious  results  than 
scars.  This  action  is  brought  by  her  father, 
as  next  friend,  to  recover  for  such  Injury  as 
she  has  suffered  on  account  of  the  accident. 
If  she  bad  been  of  sufficient  age  to  be  chargea- 
ble with  contributory  negligence,  it  is  proba- 
ble the  defendant  would  have  relied  upon  the 
circumstances  connected  with  the  collision  as 
proof  of  such  negligence;  but  her  years  re- 
move this  question  from  the  case,  and  leave 
only  that  of  the  negligence  of  the  defendant. 
The  evidence  upon  which  tills  question  was 
submitted  to  the  Jury  related  to  the  speed  of 
the  car,  and  the  absence  of  a  signal  at  the 
crossing  of  Fitzwater  street,  which  was  tlie 
last  street  crossed  by  the  car,  and  was  half  a 
square  or  more  from  the  place  of  the  accident. 
The  learned  trial  Judge  said  in  ills  charge  to 
the  Jury:  "Now,  the  plaintiff  in  this  case  com- 
plains, and  has  endeavored  to  establish  by  the 
testimony  of  a  number  of  individuals,— among 
them,  Mr.  Lewis  and  Mr.  Morgan,— tliat  this 
<-ar  was  running  at  an  imusual  rate  of  speed. 
*  •  •  The  witness  has  said  It  did  not  slow 
up  at  Fitzwater  street,  and  that  no  bell  was 
rung.  •  •  •  Therefore  the  plaintiff  claims 
tliat  is  sufficient  to  Justify  yon  in  assuming 
that  these  parties  were  negligent.  •  •  • 
Therefore,  If  you  believe  these  facta  to  have 
l>ecn  established,  it  is  sufficient  to  Justify  you 
in  forming  the  opinion  that  the  company  was 
negligent"  But  we  are  without  any  definite 
information  as  to  the  speed  of  this  car.  The 
witnesses  are  of  opinion  that  it  was  greater 
tlian  usiml,  but  it  was  not  so  great  but  the 
niotormau  was  able  to  stop  it  within  about  its 
length.  We  are  not  prepared  to  lay  down 
any  rule  in  regard  to  the  rate  of  speed  at 
which  an  electric  car  may  be  run  between 
iTost^ings,  nor  to  say  that  the  mere  fact  that 
tlie  defendant's  car  was  moving  faster  than 
nsTuU  at  the  time  the  platotiff  ran  In  front  of 
it  would  be.  In  the  language  Just  quoted  from 
the  charge,  "sufficient  to  Justify"  the  Jury  In 
finding  the  defendant  guilty  of  negligence. 
AU  that  can  be  safely  said  upon  this  s\ibject  Is 
tliat  the  car  must  be  Icept  well  in  hand,  and 
that  the  speed  must  not  be  so  great  as  to  make 
tills  impossible,  or  to  endanger  the  safety  of 
tiie  public  using  the  streets  with  reasonable 
i-are.  But  these  passenger  railways  are  creat- 
ed to  facilitate  the  movements  of  the  general 
]iublic,  and  to  famish  rapid  transit  for  citizens 
from  their  homes  to  the  business  center  of  the 
«-ity.  They  are  practically  indispensable  in  all 
great  cities.  The  same  rules  as  to  speed  that 
may  be  applied  to  ordinary  vehicles  propelled 
by  horses  are  not  applicable  to  street  cars. 
They  move  upon  a  ttaek  from  wiiich  they 
t-annot  turn,  which  is  plahily  visible,  and 
which  Is  prepared  with  a  view  to  the  rapid 
movement  of  cars  upon  it.  The  cars  can  be 
Keen  and  heard  for  considerable  distances,  and 
are  required  to  warn  persons  who  may  be 
upon  their  trades  of  their  approach.  The  pur- 
pose of  their  owners  and  the  demand  of  the 
pul»llc  are  that  the  greatest  rate'  of  speed  con- 
sistent with  the  safety  of  other  persons  usUig 


the  street  or  highway  shall  be  maintained;  and 
we  are  unable  to  say  that  any  rate  of  speed 
that  does  not  transcend  these  limits  is  negli- 
gent, or  should  be  submitted  to  the  Jury  as 
"sufficient  to  Justify"  a  verdict  against  the  rail- 
way company.  As  to  the  failure  to  ring  the 
bell  at  Fitzwater  street,  it  is  enough  to  say 
that  the  evidence  shows  that  the  cars  stopped 
there  only  when  there  were  passengers  to 
get  on  or  off  at  that  crossing,  and  that  it  was 
not  a  regular  stopping  place.  On  the  day  of 
this  accident  there  was  no  one  to  get  on  or  off 
this  car  at  that  street,  and  there  was  nothing 
to  require  it  to  do  more  than  slacken  its  speed 
as  it  crossed  the  street.  There  was  no  one 
upon  the  street  to  be  warned,  and  no  occasion 
for  striking  the  gong  or  bell.  It  went  on,  wltli 
an  unobstructed  ti-aek  before  it,  into  the  next 
square,  when  suddenly  this  child  dashed  into 
the  street  Just  before  it.  The  motorman  saw 
the  movement,  and  at  once  applied  the  brake 
with  such  force  as  to  attract  attention  from 
people  who  were  Indoors  for  some  distance 
along  the  street,  and  with  such  effect  as  to 
stop  the  car  almost  Instantly.  There  was 
nothing  in  all  Oils  to  require  the  striking  of  the 
gong,  or  to  suggest  its  necessity  to  the  motor- 
man.  The  fact  that  this  was  not  done,  under 
the  circumstances  disclosed  by  the  evidence  in 
this  case,  was  not  the  cause  of  this  accident, 
nor  could  his  failure  to  do  so  amoimt  to  negli- 
gence. Upon  a  careful  examination  of  this 
record,  we  are  unable  to  find  any  evidence  of 
negligence  on  the  part  of  the  defendant  suffi- 
cient to  Justify  the  submission  of  the  question 
to  tlie  Jury.  The  case  strongly  resembles  that 
of  Funk  V.  Traction  Co.,  175  Pa.  St.  539,  dt 
Atl.  861,  hi  every  important  particular.  The 
injury  was  not  inflicted  at  a  crossing  where 
the  passage  of  footmen  should  be  looked  for. 
The  child  was  upon  the  sidewalk  until  It  ran 
suddenly  on  the  track,  and  was  struck  on  the 
Instant  of  reaching  it.  The  immediate  cause 
of  the  Injury  was  therefore  her  own  thought- 
less act,  for  which  the  defendant  is  in  no  way 
responsible;  and,  no  act  of  negligence  on  the 
part  of  the  motorman  being  shoAvn,  there  can 
be  no  recovery.  Chilton  v.  Traction  Co.,  152 
Pa.  St.  425,  25  Atl.  606;  Railroad  Co.  v. 
Spearen,  47  Pa.  St.  300.  The  assignments  of 
error  are  sustained,  upon  the  facts  of  this  case, 
and  the  Judgment  is  reversed. 


In  re  CONTESTED  ELECTION  OF  FLYNN. 

(Supreme  Court  of  Pennsylvania.     May  27, 

1897.) 

Elections— Ballots— liiARKtNO. 

Under  Act  June  10,  1893  (P.  L.  426,  430), 

providing  that  "tlie  ballots  shall  be  so  printed  as 

to  givp  each  voter  a  clear  opportunity  to  dosij?- 

nate  his  choice    *    •    *    by  a  cross  mark  (X)  in 

a  square    •    *    •    at  the  right  of  the  iiniiie  of 

each  candidate,  and  inside  the  Une  euclosiiis  the 

column"  (section  14),  and   that  "he   (tiie  voter) 

shall  mark  in  the  appropriate  margin  or  place  a 

cross  (X)  opposite  the  name  of  the  candidate  of 

his  choice  for  each  otiier  office  to  he  filled."  it 

is  not  sufficient  to  make  the  figure  1  in  the  square 
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proTided,  or  to  make  a  croaa  in  the  square  below 

Mitchell,  J.,  dissenting. 

Certiorari  to  court  of  quarter  sessions,  Lack- 
awanna county. 

Contest  of  the  election  of  John  J.  Flynn  to 
the  oflBce  of  councilman  of  the  borough  of 
Olyphant  Decree  for  contestant  Flynn  ap- 
peals, with  certiorari.     Reversed. 

EJverett  Warren,  Henry  A,  Knapp,  and  C 
P.  O'Malley,  for  appellant. 

McCOLLTJM,  J.  The  specifications  of  er- 
ror raise  but  one  question,  and  that  Is  wheth- 
er the  ballots  mentioned  in  them  should  have 
been  rejected  as  Illegal  and  void,  because  they 
were  not  marked  in  accordance  with  the  four- 
teenth and  twenty-second  sections  of  the  act 
of  June  10,  1893  (P.  L.  425,  430).  It  is  con- 
ceded that  the  ballots  were  not  so  marked  as 
"to  meet  the  exact  requirements  qf  the  law"; 
Imt  the  learned  court  below,  believing  that 
the  marking  was  intended  as  a  compliance 
with  it,  held  that  they  were  valid.  So  much 
of  the  act  of  1803  as  is  a;9>licable  to  this  case 
win  be  found  in  sections  14  and  22.  The  per- 
tinent part  of  the  former  Is  that  "the  ballots 
shall  be  so  printed  as  to  give  to  each  voter  a 
clear  opportunity  to  designate  his  choice  of 
candidates  by  a  cross  mark  (X)  In  a  square 
ot  sufficient  size  at  the  right  of  the  name  of 
each  candidate,  and  inside  the  line  enclosing 
the  column,  •  *  •"  and  the  pertinent  part 
of  the  latter  to  that  "he  (the  voter)  shall  mark 
in  the  appropriate  margin  or  place  a  cross  (K) 
opposite  the  name  of  the  candidate  of  his 
choice  for  each  other  office  to  be  filled."  The 
ballots  In  question  are  not  matted  alike. 
There  is  no  cross  mark  on  either  of  them  In 
the  square  provided  for  It.  On  two  of  the 
ballots  "the  mark  of  a  one"  (1)  appears  In 
the  square  provided  for  the  cross  mark  (X), 
and  on  one  of  these  there  Is  a  cross  mark  In 
the  square  directly  below  the  square  to  the 
right  of  and  opposite  the  name  of  the  candi- 
date. On  one  of  the  ballots  In  question  there 
is  no  mark  in  the  square  opposite  the  name  of 
the  candidate,  but  there  is  a  cross  mark  (X)  in 
the  square  below  it.  Not  one  of  these  ballots 
is  marked  according  to  law.  In  McGowin's 
Appeal,  165  Pa.  St.  233,  30  Atl.  055,  the  pres- 
ent chief  justice,  after  quoting  from  sections 
14  and  22  of  the  act  said:  "The  marking 
mentioned  in  the  last  quotation  is  applicable 
only  to  candidates  whose  names  are  printed 
on  the  official  ballot.  They  cannot  be  legally 
voted  for  In  any  other  way  than  by  marking 
as  specified  in  said  section."  The  case  cited, 
and  Redman's  Appeal,  173  Pa.  St.  59,  33  Atl. 
703,  differ  in  their  facts  from  the  case  In  hand, 
but  the  principle  on  which  they  were  decided 
is  applicable  to  and  governs  the  latter.  To 
hold  that  the  ballots  in  question  are  valid,  is 
to  set  aside  the  plain  provisions  of  the  act 
prescribing  the  p'ace  and  manner  of  "mark- 
ing," and  to  substitute  therofor  the  surmises 
of  the  election  officers  and  the  courts  respect- 

%  the  Intention  of  the  voter.    The  presump- 


tion to  that  the  voter  knows  vrtiere  and  how 
to  mark  his  ballot  He  is  furnished,  on  his 
request,  with  a  card  of  instruction  and  a  speci- 
men ballot,  and  If,  by  reason  of  any  dlsat»I- 
ity,  he  desires  assistance  In  the  preparation  ot 
Us  ballot,  he  Is  permitted  to  select  a  qualified 
elector  of  the  district  to  aid  blm  in  the  prepa- 
ration of  It.  Compliance  with  the  provL«ions 
of  the  act  of  1893  furnishes  the  only  safe  guide 
to  the  intention  of  the  voter,  and  the  facilities 
afforded  for  such  compliance  are  quite  suffi- 
cient to  render  noncompliance  inexcusable. 
For  reasons  already  stated,  we  decline  to  b<M 
that  the  mark  of  a  one  (1)  in  the  square  pro- 
vided for  the  cross  mark,  or  a  cross  mark  (X) 
In  the  square  below  it,  has  the  effect  of  a 
cross  mark  (X)  In  the  proper  place  for  it  It 
follows  that  the  ballots  in  questicm  should 
have  been  rejected  as  Illegal.  They  were 
counted  for  Eklward  J.  Burke  for  the  offic«  of 
councilman  of  the  Third  word  of  the  borougii 
of  Olyphant  Fifty-two  legal  votes  were  cast 
for  him  for  said  office,  and  fifty-three  legal 
votes  cast  for  hto  opponent,  John  J.  Flynn,  for 
the  same  office.  Flynn,  having  received  a  ma- 
J<H'lty  of  the  legal  votes  cast  for  said  office, 
was  duly  elected  thereto,  and  entitled  to  the 
same.  The  decree  of  the  court  of  quarter  ses- 
sions is  reversed,  and  set  aside,  and  it  is  or- 
dered that  the  costs  be  paid  by  the  petitioner. 

MITCHELL,  J.,  dissents. 


RAYMOND  V.  SOHOONOVER. 

(Supreme  Ciourt  of  Pennsylvania.     May  21, 

1807.) 

Rbplbvin  —  D&rsxsB  ix   Riobt  of  Osb  ko«  i 

PaKTT — LiBN  or  JODOMKNT — ASSION- 
MEN'TS  OF  EhKOK. 

1.  An  assif^nee  for  benefit  of  creditors  of  oce 
who  is  a  member  of  the  firm  to  which  plaintiff  in 
replevin  sold  tlie  machinery  sued  for,  under  con- 
tracc  whereby  title  should  remain  in  plainiiiT  till 
full  payment,  should  not  be  allowed  to  defend  in 
right  of  a  judgment  creditor  of  the  assigrnor.  nlio 
IB  not  a  party  on  the  record;  but  the  judsment 
creditor  shouid  assert  any  claim  it  has  in  its  own 

.  name  by  appropriate  proceedings. 

2.  Though  machinery  sold  under  an  agreement 
that  title  remain  in  the  seller  till  full  paj-ment 
be<"ome8  attached  to  realty,  so  as  to  be  suhjert 
to  lien  of  judgment  against  the  owner  of  the  bind, 
the  lien  gives  the  creditor  no  right  of  poaseisiun 
of  the  machinery. 

1  3.  Assignment  of  error  to  overruling  of  objeo- 
tions  to  questions  should  show  that  prejudicial 
answers  were  given. 

Appeal  from  court  of  common  pleas,  Monroe 
cotmty. 

Replevin  by  C.  W.  Raymond,  trading  as  C. 
W.  Raymond  &  C3o.,  a^inst  Amos  H.  Schoon- 
over,  assignee  of  £lli/.!ibeth  Bunnell  for  bene- 
fit of  creditors.  Judgment  for  defendant  and 
plaintiff  appeato.    Reversed. 

Henry  J.  Kotz  and  S.  Holmes,  for  appellant. 
D.  S.  Lee  and  Staples  &  Erdman,  for  appellee. 

MITCHELL,  J.  This  case  presents  one  of 
thopp  attempted  short  cuts  which  not  unfre- 
quently  prove  to  be  the  longest  way   rounl. 
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Plaintiff  sold  the  property  replevied  by  Iilin 
to  tlie  Saylorsburg  Clay  Company,  a  partner- 
ship, under  an  agreement  whereby  the  title 
vas  to  remain  in  the  plaintiff  until  the  proper- 
ty was  fully  paid  tor.  The  agreement  was 
valid  between  the  parties,  and  against  every 
one  else  until  a  supeilor  right  Intei'veued.  No 
Bucb  right  appears  in  the  present  case.  The 
defendant  had  no  title  at  all  of  any  kind.  He 
was  the  assignee  for  the  benefit  of  creditors 
of  one  of  the  individual  partners,  and  as  such 
had  no  right  to  the  possession  of  any  part 
of  the  firm  property.  As  against  him  the 
plaintiff's  title  Is  clear.  This  the  learned  judge 
substantially  ruled  at  the  trial,  but  he  allowed 
the  assignee  to  defend  under  the  title  of  the 
Stroudsburg  National  Bank,  claiming  to  be  a 
lien  creditor  of  the  individual  partner  assignor, 
on  the  ground  that  the  property  in  question 
(machinery)  had,  as  fixtures,  become  part  of 
the  realty,  the  legal  title  to  which  was  In  such 
assignor.  The  case  was  accordingly  left  to  the 
jury  on  that  question,  with  direction  to  find 
for  the  defendant  It  the  question  was  answer- 
ed In  the  affirmative.  But  In  so  directing  the 
court  fell  into  error.  The  issue  was  not  broad 
enough  to  carry  the  verdict,  for,  even  U  the 
Strondsbivg  Bank  was  In  position  to  assert 
the  lien  of  Us  judgment  on  these  fixtures 
against  the  title  of  plaintiff,  nevertheless  the 
Ueu  gave  no  right  of  possession,  and  therefore, 
in  that  view  of  the  case,  the  verdict  should 
have  been  directed  for  tbe  plaintiff,  with  a 
special  finding  whether  the  property  was  or 
was  not  subject  to  the  lien  of  the  bank's  judg- 
ment. The  judgment  is  admitted  to  be  less 
than  the  value  of  the  machinery,  and  there  is, 
therefore,  a  surplus  of  such  value  unquestion- 
ably tbe  property  of  plaintiff,  of  which  he  has 
been  deprived  by  tbe  form  of  the  verdict. 
Had  there  been  the  special  finding,  the  equi- 
ty powers  of  tbe  court  might  have  been  com- 
petent to  do  justice  to  the  several  Interests  In- 
volved, even  under  the  disadvantage  of  a  de- 
fense made  in  the  right  of  a  party  who  was 
not  on  the  record,  and  who  might  or  might  not 
be  In  i>ositlon  to  have  them  bound  by  the  ver- 
dict liad  it  been  adverse.  But,  as  there  was 
no  such  finding,  the  judgment  must  be  re- 
versed, and  we  are  of  (pinion  that  the  case 
should  be  tried  In  the  regular  way,  on  the  Is- 
sue between  the  parties  of  record.  On  that 
Issue  the  verdict  must,  on  the  undisputed  facts, 
be  directed  for  the  plaintiff.  If  the  bank  de- 
sires to  assert  its  claim,  it  must  do  so  In  Its 
own  name  and  by  Its  own  appropriate  proceed- 
ing. 

This  disposition  of  the  case  renders  it  unnec- 
essary for  us  to  consider  the  assignments  of 
error  to  the  charge  on  the  subject  of  fixtures. 
In  connection  with  the  testimony  as  to  the  In- 
tent to  put  the  land,  also,  into  the  partnership 
as  part  of  tbe  brlckmaklng  plant  We  leave 
all  those  questions  until  they  shall  be  pre- 
sented by  tbe  parties  really  concerned  with 
them.  It  may  be  well  again  to  call  the  atten- 
tion of  counsel  to  the  fact  that  the  second  to 
the  seventh  assignments,  inclusive,  are  In  en- 


tire disregard  of  tbe  rules  of  court.  They 
stop  with  tbe  overruling  of  the  objections  to 
questions,  and  contain  nothing  to  sho^v  that 
any  answers  were  given  by  which  appellant 
was  prejudiced.  In  strict  practice  such  as- 
signments should  be  entirely  disregarded,  and 
counsel  violate  the  rule  at  theh:  peril.  Cornish 
V.  Hooker,  141  Pa.  St  138,  21  Atl.  52G;  Mc- 
Elroy  V.  Braden,  152  Pa.  St.  78,  25  AU.  235. 
Judgment  reversed,  and  venire  de  novo 
awarded. 


SPRING  BROOK  RT.  CO.  v.  LEHIGH  COAL 
&  NAVIGATION  CO. 
(Supreme  Court  of  Pennsylvania.     May  24, 
1897.) 
Lease  of  Raii.uoad— ToMoktgaoee— Accountiso. 
1.  A  mortgagee  of  a  railroad  in  posseBsion  un- 
der a  lease  reserving  a  rent  of  20  per  cent,  of  the 
groBs  receipts,  to  be  applied  on  taxes,  certain  liens, 
and  the  mortgage  debt,  is  not  precluded  from  en- 
forcing its  morteage  because  of  failure  to  keep 
an  account  strictly  as  the  law  requires;  one  hav- 
ing been  kept  which  was  a  substantial  basis  for 
an  accounting,  and  the  lessor,  though  complain- 
ing of  the  accountE  rendered  from  time  to  time 
as  not  wliat  it  was  entitled  to,  having  made  no 

I  further  effort  to  get  details  while  they  were  cur- 

'  rent  and  accessible. 

I  2.  Though  a  lessee  required  to  pay  as  rent  20 
per  cent,  of  the  gross  receipts  must  conduct  the 

I  business  with  fair  regard  to  the  interest  of  the 
lessor  as  well  as  itself,  thei.-e  is  a  presumption  that 
it  has  done  so. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Suit  by  the  Spring  Brook  Railway  Company 
against  the  Lehigh  Coal  &  Navigation  Com- 
pany. From  the  decree,  plaintiff  appeals. 
Affirmed. 

B.  C.  Newcomb  and  S,  B.  Price,  for  appel- 
lant. Everett  Warren,  Henry  A.  Knapp,  and 
Samuel  Dickson,  for  appeUee. 

MITCHELL,  J.  This  Is  a  bill  for  an  ac- 
count, an  Injunction,  and  other  relief,  by  the 
appellant  against  Its  mortgagee  and  lessee, 
which  was  In  possession  under  a  lease  reserv- 
ing a  rent  of  20  per  cent,  of  the  gross  re- 
ceipts of  the  road,  to  be  applied  to  the  pay- 
ment of  taxes,  certain  liens,  and  tbe  debt  of 
the  lessor  to  the  lessee.  The  duty  to  account 
Is  not  denied,  but  the  defendant  clahns  that 
it  has  from  time  to  time  during  the  running 
of  the  lease  accounted  fully.  On  this  iKiint 
the  master  found  in  favor  of  the  appellant, 
and,  holding  that  there  had  not  only  been  no 
such  accoimtlng  as  the  law  required,  but  also 
that  the  defendant  had  fall^  to  keep  such 
books  as  enabled  it  now  to  account  fully,  he 
reported  that  the  defendant  should  be  enjoin- 
ed from  proceeding  on  its  mortgage.  Recog- 
nbdng,  however,  that  this  was,  as  he  describes 
it  himself,  a  "radical  position,"  which  the 
court  might  not  approve,  the  master  present- 
ed, also,  an  "alternative  report,"  in  which  the 
evidence  Is  gone  over  with  great  care  and 
skill,  and  an  account  stated.  In  which  the 
aittonnt  due  from  appellant  to  <def endant  is 
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fixed  at  $11,217.34,  a  little  more  than  one-third 
of  the  sum  claimed  by  the  defendaBt.  The 
court  below  declined  to  approve  the  master's 
flrst  recommendation,  and  adopted  the  alteiiia- 
tlve  report.  This  action  Is  the  most  impor- 
tant error  alleged  by  the  appellant.  The  as- 
signments on  this  point,  however,  cannot  be 
sustained.  A  conclusive  answer  is  given  by 
the  learned  judge  below  in  the  suggestion  that, 
as  there  was.  In  18S2,  an  admitted  debt  of  ap- 
pellant to  defendant  of  $19,336.78,  the  faUure 
to  state  an  account  correctly  cannot  raise  a 
couduslve  presumption  of  payment.  But  the 
learned  Judge  went  further.  During  the  lar- 
ger part  of  the  period  involved  the  defendant 
!-ublet  the  road,  and  the  judge  finds  that,  al- 
though the  defendant  Itself  did  not  keep  such 
detailed  and  Itemized  accoimts  as  appellant 
\va8  entitled  to,  yet  the  sublessees  did  so  in 
regard  to  nearly  all  the  controverted  matters, 
and  from  these  books  the  master  has  in  fact 
stated  an  account  between  appellant  and  de- 
fendant. While  the  master  did  not  regard  the 
evidence  from  which  he  made  up  his  account 
as  itemized  or  kept  strictly  as  the  law  re- 
quired, yet  it  has  not  been  shown  that  It  was 
not  a  substantial  basis  for  an  accounting,  and 
it  should  be  said,  further,  that  its  inadequacy 
was  to  some  extent  the  appellant's  own  fault. 
Accounts  were  rendered  by  defendant  to  appel- 
lant from  time  to  time  during  the  running  of 
the  lease,  and  while  the  latter  complained  that 
they  were  not  such  as  it  was  entitled  to,  yet 
no  further  effort  appears  to  have  been  made 
to  get  the  details  while  they  were  current 
and  accessible,  and  even  afterwards,  during 
the  takhig  of  the  testimony  under  the  present 
bill,  the  books  of  the  defendant  were  offered 
to  appellant  for  examination  of  the  items,  but 
the  offer  was  not  taken  advantage  of.  The 
court  was,  therefore,  right  In  refusing  to  adopt 
tlie  master's  first  report. 

The  learned  Judge  then  took  up  the  alterna- 
tive report,  and  examined  the  account  upon 
the  evidence  with  great  care,  coming  finally 
to  a  conclusion  In  substantial  accord  with  the 
master.  In  so  doing  he  laid  down  a  rule  at 
least  suffideutly  strict  agahist  the  defendant. 
"The  standard  of  duty  imposed  on  the  de- 
fendant by  the  agreement  of  October,  1882, 
does  not  differ  materially  from  that  Imposed 
on  the  usual  mortgagee  In  possession.  They 
aro  bound  to  account,  not  only  for  what  they 
actually  received,  but  also  for  what  they 
should  and  could  with  reasonable  care  and  at- 
tention have  received.  •  »  •  While  the 
agreement  provides  that  the  defendant  might 
charge  snch  rates  as  might  be  lawful  and 
might  seem  best  to  It  for  its  Interests,  the 
spirit  of  the  agreement  was  that  the  road 
should  be  operated  in  the  Interest  of  both  par- 
ties." This  rule  the  learned  judge  appears 
to  have  applied  consistently  throughout  bis 
examination  of  the  account.  The  bone  of 
contention,  as  be  says,  was  the  amount  of  the 
gross  receipts,  wiiich  was  the  agreed  measure 
of  the  rent.  As  to  amounts  actually  received 
there  was  no  serious  dispute,  but  it  was  claim- 


ed that  defendant  had  failed  to  obtain  earnings 
which  it  should  have  done,  esijcdally  in  the 
years  1885  to  18U2.  The  railroad  leased  was 
a  short  iroad,  used  principally  for  the  develoi)- 
ment  of  lumber  territory.  In  1885  the  sulv 
lessee,  the  Philadelphia  &  Reading  Railroad 
Company,  surrendered  the  road  to  its  Imme- 
diate lessor,  the  defendant,  and  the  latter  leas- 
ed It  to  the  Spring  Brook  Lumber  Company, 
but.  Instead  of  reserving  rent  at  a  percentage 
of  actual  gross  earnings,  it  substituted  a  fixed 
rate  per  ton  of  freight  carried.  The  defend- 
ant claimed  that  this  was  the  best  and  most 
profitable  arrangement  It  could  make,  that  the 
only  business  the  road  had  was  carrying  limi- 
ber,  that  the  territory  was  nearly  exhausted, 
and  that  what  timber  was  left  was  practically 
under  the  control  of  the  lumber  company,  or 
its  president,  Mr.  Lewis,  who  was  threatening 
to  extend  another  road  which  he  controlled 
Into  the  territory,  so  that  this  trade  would  bo 
diverted,  and  appellant's  road  become  practi- 
cally useless.  Appellant,  on  the  other  band, 
contended  that  this  agreement  was  In  viola- 
tion of  its  rights,  and  that  the  defendant  was 
bound  to  maintain,  both  by  itself  and  its  sub- 
lessees, the  regular  rates.  The  master  found 
that  defendant  had  departed  from  the  agree- 
ment, and  he  therefore  i-alsed  the  rate  upon 
which  the  account  was  to  be  stated  from  the 
30  cents  fixed  by  the  parties  to  86  cents  per 
ton,  which  he  found  was  a  proper  charge  for 
what  the  defendant  should  have  received  from 
the  lumber  company.  The  court  held  the  ar- 
rangement between  the  defendant  and  the 
lumber  company  not  binding  on  the  appellant, 
and,  after  reviewing  the  evidence  on  this 
point,  reached  the  result  that  the  rate  fixed  by 
the  master  was  "as  fair  a  conclusion  as  any 
other,  and  a  legitimate  Inference  from  the  evi- 
dence." This  was,  at  least,  going  as  far  in 
favor  of  the  appellant  as  would  be  Justifiable. 
There  is  no  power  In  courts  requiring  more 
caution  hi  Its  exercise  than  the  post  facti> 
authority  to  say,  after  a  transaction  Is  con- 
cluded, how  much  more  profit  could  have  been 
made  than  actually  was  made  by  the  Interest- 
ed parties.  Where  a  business  is  conducted  by 
one  who  Is  not  the  exclusive  owner,  but  is  ac- 
countable In  part  as  a  quasi  trustee  to  another, 
the  rule  undoubtedly  is,  as  held  by  the  leamoil 
court  below,  that  it  mnst  be  conducted  with 
fair  regard  to  the  Interest  of  both  parties,  and 
equity  will  scrutinize  closely  where  there  is 
any  reason  to  suspect  fraud,  or  even  any  op- 
portunity for  tmfair  advantage.  But  where, 
as  in  the  present  case,  the  interests  of  both 
parties  are  the  same,— to  get  the  largest  rent 
possible  from  the  property,— there  is  a  pre- 
sumption that  the  best  was  done  which  the 
circumstances  permitted.  Rates  and  prices 
must  be  fixed  by  the  parties  who  are  actuall.v 
conducting  the  business,  and  therefore  have 
the  requisite  knowledge.  No  business  can 
be  successfully  managed  in  any  other  way. 
and  In  this  case  it  was  expressly  agreed  hi  the 
lease  that  the  defendant  "may  charge  for 
transportation,  on  the  aald  railroad  and  its 
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branches,  any  rach  rates  as  may  be  lawful, 
and  as  may  seem  best  to  it  for  its  own  In- 
terest," and  shall  set  aside  20  per  cent,  of  the 
gross  receipts  for  payment  of  the  taxes,  liens, 
etc.,  and  the  reduction  of  the  mortgage  debt. 
It  is  thus  clear  that  the  better  the  terms  of 
the  sublease  were  for  the  defendant  the  better 
they  would  also  be  for  the  appellant,  and 
when,  therefore,  the  defendant  considered  it 
was  doing  the  best  it  could  for  itself  in  the 
arrangement  with  tlie  lumber  company,  there 
is  a  strong  presumption  that  it  was  using  its 
judgment  equally  for  the  interest  of  the  appel- 
lant. It  may  be  doubted  whether,  If  the  ques- 
tion were  before  us  In  the  first  instance,  we 
iihonld  find  the  evidence  sufficient  to  overcome 
this  presumption.  But  the  master  and  the 
court  below  have  concurred  in  their  condu- 
xious,  the  defendant  is  not  here  complaining, 
and  the  appellant  certainly  has  nothing  to 
complain  of.    Decree  affirmed,  with  costs. 


Appeal  of  MUEHLINQ. 

(Supreme  Court  of  Pennsylvania.     May  27, 

1897.) 

FiXVOKB) — MOKTOAaOR    AND    IfORTOAGBE— iNTB.N- 

TIOX — EviDENCR. 

An  agreement  under  which  the  members 
of  a  firm  borrowed  money  to  build  a  knitting  mill 
and  gave  a  mortgage  required  the  mortgagors  to 
place  therein  the  necessary  machinery,  and  to  in- 
sure the  same  for  tlie  protection  of  the  mortga- 
gees. Sewing  machines,  hosiery  knitters,  and 
other  machinery  essential  to  the  proper  operation 
of  the  mill,  were  fastened  to  the  Uoor,  and  run 
by  the  general  steam  plant.  One  of  the  mort- 
gagors, in  withdra'n-ing  from  the  firm,  agreed  to 
convey  his  interest  in  the  real  estate,  machinery, 
etc,  "subject  to  the  mortgage."  Held  sufficient 
to  warrant  a  finding  that  the  parties  Intended  to 
subject  to  the  lien  of  the  mortgage  the  machinery 
in  the  factory  when  the  mortgage  was  executed 
and  that  subsequently  placed  therein  by  the 
mortgagors. 

Appeal  from  court  of  common  pleas,  Monroe 
••ounty. 

Claim  by  James  H.  Shotwell,  trustee,  etc.,  to 
the  proceeds  arising  from  sale  of  certain  ma- 
chinery on  execution  under  a  Judgment  re- 
covered by  Fl-anklin  H.  Muebling  against 
Oliarles  Muebling,  trading  as  Muehllng  &  Co. 
The  auditor  distributed  the  fund  to  claimant, 
.ind  from  a  decree  confirming  the  report  the 
Judgment  creditor  appeals.     Affirmed. 

The  machinery  levied  on  consisted  of  sewing 
machines,  hosiery  knitters,  steam  press,  but- 
tonhole machine,  etc.,  fastened  to  the  tables 
and  the  factory  floor,  and  run  by  belts  attach- 
ed to  shafting  propelled  by  the  general  steam 
pbnt 

Henry  J.  Kotz  and  A.  R.  Brlttaln,  for  ap- 
l>eUant.     Staples  &  Erdman,  for  appellee. 

McCOLTvUM,  J.  The  question  to  be  deter- 
mined on  this  appeal  is  whether  the  hosiery 
knitters,  rippers,  steam  press,  and  dynamo 
purchased  for  and  placed  in  the  knitting  mill 
by  the  owners  thereof  were  intended  by  them 
as  component  parts  of  their  factory,  and  sub- 


ject to  the  lien  of  the  mortgage  upon  It,  or  as 
personalty  subject  to  removal  by  them  at  their 
pleasure,  and  against  the  protest  of  their  mort- 
gagee. The  learned  auditor  to  whom  the  ques- 
tion was  referred  found  as  a  fact  that  It  was 
their  intention,  In  placing  this  machinery  in  tlie 
mill,  to  place  It  there  as  fixtures,  and  a  constit- 
uent part  of  their  factory.  This  finding  was  ap- 
proved by  the  learned  court  below,  and,  if 
there  was  a  sufficient  wairant  for  it  in  the 
evidence,  we  cannot  reverse  It.  We  have 
carefully  read  and  considered  all  the  evidence, 
oral  and  documentary,  and  our  conclusion 
from  it  accords  with  the  finding  in  question. 
The  agreement  of  September  11,  1889,  under 
which  the  money  for  the  section  of  the  fac- 
tory was  furnished,  and  in  pursuance  of 
which  the  factory  was  mortgaged,  contained 
a  requirement  by  the  mortgagee  and  a  promise 
by  the  mortgagors  which  bound  the  latter  to 
place  in  the  factory,  for  the  proper  operation 
of  it,  machhiery  worth  at  least  $10,000,  and  to 
maintain  an  adequate  Insurance  thereon  for 
the  protection  of  the  former.  It  seems  to  us 
that  this  agreement  is  in  clear  accord  with  the 
view  that  it  was  the  Intention  of  the  mort- 
gagors that  all  the  machhiery  employed  in  the 
operation  of  the  factory  should  constitute  a 
component  part  of  it.  The  manner  in  which 
the  machinery  was  connected  with  the  fac- 
tory, and  the  fact  that  It  was  deemed  essen- 
tial to  the  proper  performance  of  the  work 
done  there,  are  circumstances  eonoboratlve  of 
this  view.  The  mortgage  was  executed  in 
conformity  with  the  agreement,  and  the  par- 
ties to  It  seem  to  have  understood  tliat  it  in- 
cluded the  machinery  as  well  as  the  buildings 
with  which  It  was  connected.  When  John- 
son withdrew  from  the  partnership  of  Muebl- 
ing &  Johnson  he  agreed  to  convey  to  Mueh- 
llng his  interest  in  the  real  estate,  buildings, 
machinery,'  and  fixtures  connected  therewith, 
subject  to  the  mortgage.  This  agreement 
shows  that  he  considered  the  machinery  and 
fixtures  as  real  estate  on  which  the  mortgage 
was  a  lien.  The  learned  counsel  for  the  ap- 
pellant appear  to  concede  that  the  machineiy 
In  the  factory  when  the  mortgage  was  execut- 
ed was  included  in  and  bound  by  the  latter, 
but  they  claim  that  the  machinery  in  question 
was  put  in  the  factory  subsequent  to  the  exe- 
cution of  the  mortgage,  and  is  not  subject  to 
the  lien  of  It  As  sustaining  this  view  they 
cite  TiUman  v.  De  Lacy,  80  Ala.  103,  and 
Clore  V.  Lambert,  78  Ky.  224.  These  cases 
are  refered  to  as  authority  for  the  proposition 
that  "where  the  chattel  is  annexed  after  giv- 
ing the  mortgage,  and  Is  of  doubtful  character, 
there  must  be  stronger  evidence  of  intention 
to  make  a  permanent  accession  to  the  free- 
hold than  If  it  were  annexed  prior  to  or  at  the 
time  of  giving  the  mortgage."  But  this  prop- 
osition, if  sustained  by  the  cases  dted,  fur- 
nishes no  ground  for  reversing  the  finding  in 
question,  because  the  evidence  to  support  it  is 
ample.  Besides,  our  own  cases  seem  to  hold 
a  different  view.  In  Roberts  v.  Bank,  19  Pa. 
St  71,  a  steam  engine  and  boilers  were  de- 
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tacbed  from  a  pr(^erty  covered  by  a  mort- 
gage, and  It  was  ought  to  justify  tbe  sever- 
ance on  tbe  ground  that  tbey  were  attached 
after  the  propex-ty  was  mortgaged;  and  It  was 
held  that,  "though  the  engine  and  boilers  were 
put  up  after  the  mortgage  to  tbe  plaintiff  was 
given,  thej  constituted  a  part  of  tbe  mortgage 
security,  and  they  were  not  liable  to  removal 
by  the  mortgagor  or  her  assigns,  If  such  re- 
moval was  injurious  to  the  mortgagee,  who 
has  a  right  to  benefit  from  any  appreciation 
of  the  mortgaged  premises  arising  from  any 
cause."  See,  also,  on  tills  point  Morris'  Ap- 
peal, 88  Pa.  St.  3GS.  Decree  affirmed,  and 
appeal  dismissed;  tbe  costs  to  be  paid  by  tbe 
appellant. 


McKEAN  T.  BIDDLE  et  aL 
(Supreme  Court  of  Pennsylvania.  May  24, 
1897.) 
CoRPOKATioss  —  Power  to  DecljIrb  Dividends. 
In  1763  the  members  of  a  mutual  fire  Insur- 
ance company,  by  unanimous  resolution,  abolish- 
ed the  dividend-paying  feature,  in  order  to  pro- 
vide a  reserve  fund;  but  in  1896,  it  appearing 
that  the  company  had  a  surplus  of  over  $■1,000,- 
000,  that  its  outstanding  insurance  was  some 
?14,0()0,000,  while  the  whole  amount  of  premi- 
ums or  deposits  liable  to  be  returned  to  the  policy 
holders  on  cancellation  or  surrender  of  their  poli- 
cies was  less  than  $500,000,  a  majority  of  the 
members  passed  a  resolution  authorizing  the  di- 
rectors to  distribute  amonf?  the  policy  holders, 
in  proportion  to  their  deposits,  such  portion  of 
the  net  income  from  invested  funds  as  they 
thought  prudent,  whereupon  the  directors  declar- 
ed a  dividend  of  10  per  cent,  on  the  amount  of 
deposits.    Held,  that  the  dividend  was  valid. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  Thomas  McKean  against  Alexander 
Biddle  and  others,  directors  of  the  Philadel- 
phia Ck>ntrlbutionshlp  for  the  Insuring  of 
Houses  from  Loss  by  Fire,  to  enjoin  payment 
of  a  dividend.  From  a  decree  dismissing  tbe 
bin,  complainant  appeals.    Affirmed. 

The  court  below,  in  directing  the  entering  of 
a  decree  in  favor  of  tbe  defendants,  filed  tbe 
following  opUilon: 

"The  Philadelphia  CJontributlonship  for  the 
Insuring  of  Houses  from  Loss  by  Fire  was  in- 
corporated by  the  general  assembly  of  the 
province  of  Pennsylvania,  by  an  act  passed 
February  20,  1768.  It  bad  been  in  existence 
as  an  unincorporated  'Society  for  the  Insur- 
ance of  Houses  from  Loss  by  Fire  upon  the 
Most  Equal  Terms,  and  Apart  from  All  Views 
of  Private  or  Separate  Oalns  or  Interest,'  un- 
der articles  of  agreement  dated  March  25, 
1752.  The  society  was  a  mutual  Insurance 
company,  of  which  those  who  were  insm'ed 
in  it  were  tbe  members,  and  as  such  entitled 
to  take  part  in  Its  government  and  participate 
in  any  division  of  profits  it  might  make.  Tbe 
title  of  the  act  chartering  tbe  society  states 
that  it  Is  Intended  'to  ratify  and  confirm  the 
articles  of  agreemeci  of  the  contributors,  and 
to  enable  them  to  make  suitable  by-laws  for 
the   better  management  and  prosecution  of 


their  designs.'  It  was  provided  In  the  twen- 
ty-second item  of  the  articles  ot  agreemcmt,  or 
'deed  of  settlement,'  as  it  was  called,  that  any 
general  meeting  of  tbe  members  of  tbe  society 
should  have  full  power  'to  alter  and  amend 
the  present  articles  and  make  any  addltlond 
rules  or  articles  for  tbe  better  and  more  or- 
derly and  successful  or  satisfactory  manage- 
ment of  tbe  affairs  of  this  society.  At  ali 
which  meetings  tbe  determination  of  a  ma- 
jority of  tbe  members  present  shall  be  oonclo- 
sire  and  binding  on  the  whole  society.'  Sev- 
eral impm'tant  amendments  have  been  made 
in  tbe  deed  of  settlement  and  the  poUcy  of  the 
society.  On  April  14,  1781,  it  was  resolved 
that  houses  which  have  a  tree  planted  before 
them  In  the  street,  should  not  be  insured,  and 
if  any  person  In  future  plant  any  tree  before 
bis  (insured)  house  In  tbe  street,  and  not  re- 
move it  in  three  months  from  tbe  time  of 
planting,  bis  insurance  should  be  forfeited. 
This  regulation  against  trees,  it  is  aald,  led 
to  the  formation  of  another  insurance  com- 
pany which  would  insure  bouses  with  trees 
in  front  of  them.  It  was  tbe  cnatom  In  for- 
mer j'ears,  and,  indeed.  It  has  been  the  cus- 
tom down  to  a  very  few  years  past,  for  insur- 
ance companies  to  affix  badges  on  hoBses  in- 
sured by  them.  Some  persons  asserted  tliat 
those  badges  were  intended  to  stimulate  tbe 
volunteer  firemen  of  former  days,  prior  to  the 
establishment  of  the  paid  fire  department  by 
the  ordinance  of  December  29,  1870,  to  extra 
exertion  In  saving  houses  Insured  In  compa- 
nies of  which  the  volunteer  firemen  were  mem- 
bers; but  I  Incline  to  the  belief  that  those 
badges  were  rather  an  advertisement  than  an 
appeal  to  selfishness  in  the  performance  of  a 
duty.  Tbe  fifteenth  Item  of  the  deed  of  set- 
tlement requires  tbe  directors  to  attend  all 
fires,  there  to  consult  and  determine  upon 
such  methods  as  may  most  conduce  to  the 
safety  of  tbe  society  and  the  service  of  the 
public.  Insurance  badges  informed  them 
which  of  the  property  in  danger  was  Insured 
in  their  society.  The  Philadelphia  CJontribu- 
tlonship badge  consisted  of  four  hands  crosseit 
and  clasped  at  the  wrist,  by  which  the  com- 
pany came  to  be  known  as  the  'Hand-in-Hand 
Insurance  Company,'  while  the  badge  of  its 
rival  bad  on  It  a  green  tree,  by  which  it  came 
to  be  known  as  the  'Green  Tree  Insurance 
Con>pany.'  The  policy  of  tbe  society  in  regard 
to  bouses  with  trees  before  them  was  chan- 
ged by  a  revision  of  the  deed  of  settlement, 
made  April  9,  1810,  when  it  was  resolved  that 
houses  and  other  buildings  having  trees  plant- 
ed before  them  may  be  bisured  in  the  society, 
but  an  addition  to  tbe  usual  deposit  should 
be  required  In  proportion  to  tbe  risk  such  trees 
may  occasion.  On  April  14,  1823,  it  was  far- 
ther resolved  that  such  houses  may  be  insured 
without  any  additional  preminm.  It  was 
probably  the  difficulty  of  throwing  water  from 
fire  engines  into  houses  with  trees  before 
them  which  led  to  the  discrimination  against 
them.  Another  important  change  made  was 
in  the  dwation  at  tbe  insurance.    By  tbe  deed 


Digitized  by  VjOOQIC 


r«.) 


McK£AN  V.  BIODLS. 


of  BettleBoent  the  poUdes  isaued  by  the  ao- 
ciety  wei«  for  tenns  of  aeTen  years,  and  the 
deposit  mosey  or  premium  was  retomed  to 
the  person  depositing  It  at  the  expiration  of 
lili  policy,  together  with  a  dividend  of  the 
profits  made  in  the  meantime.  By  the  revision 
of  AprU  9.  1810,  as  amended  AprU  14,  1836, 
it  was  resolved  that  every  iMlicy  thereafter 
issued  by  the  society  should  be  made  to  con- 
tinue In  force  for  an  nnllmlted  period;  that  the 
society  may,  upon  giving  thirty  days'  notice, 
cancel  any  policy;  and  that  the  assured  may, 
apon  giving  five  days'  notice  and  surrendering 
the  policy,  withdraw  the  deposit  money,  al- 
lowing a  deduction  of  five  per  cent.  The  ter- 
ritory in  which  the  company  should  insure 
has  beoi  changed  from  a  limit  of  ten  miles 
around  Philadelphia,  in  Pennsylvania,  to  the 
entire  state  of  Pennsylvania.  The  amount  to 
be  inBored  on  one  house  has  been  changed 
from  £300  to  (ilO,000.  These  are  important 
changes  in  the  policy  of  the  society. 

"Xo  provision  had  been  made  for  a  reserve 
fnmi  to  meet  large  losses  by  extensive  flres, 
and.  as  the  members  were  responsible  only 
for  the  amount  of  their  deposits  or  premiums 
and  one-half  their  deposits  in  addition,  It  was 
deemed  advisable  to  malce  provision  for  a  sur- 
plus or  reserve  fund  to  meet  any  extraordl- 
narj-  losses.      To  provide  such  a  fund,  at  a 
meeting    of    the  contributors  held  In  April, 
1763,  the  following  questions  were  put:  'Krst, 
whether  it  will  not  be  as  beueflclal  that  the 
interest  money  arising  from  the  stock  should 
be  carried  to  one  common  account,  and  be  ap- 
plied as  directed  by  the  twenty-first  article  of 
the  deed  of  settlement  in  discharging  the  ex- 
pen.<ies  of  the  office,  the  surplus  or  remainder 
may  be  paid  towards  satisfying  any  loss  that 
shall  happen  by  fire,  as  to  be  at  the  extraordi- 
nary trouble  and  expense  to  calculating  each 
contributor's  proportion  of  Interest,  and  cred- 
iting him  therewith,  and  debiting  his  account 
with  his  prt^wrtion  of  all  the  expenses  of  said 
office,  and  his  contribution  to  every  flre;  sec- 
ond, that  no  part  of  the  deposit  money  shall 
be  exfiended  in  repairing  or  paying  for  any 
damage  done  by  flre  until  the  balance  of  the 
interest  money,  as  shall  be  accrued  to  the 
time  of  such  flre,  be  first  expended^— which 
wflfi  nnanimously  agreed  to,'  In  the  language 
used  In  the  minutes.    Since  that  time  (1763) 
dividends  have  not  been  paid,  and  the  stock 
or  store,  securities  or  joint  effects,  surplus  or 
reserve,  accumulation  or  assets  of  the  society, 
by  whatever  name  they  may  be  called,  have 
increased  to  such  a  marvelous  extent  as  to 
pnt  the  securities  ot  the  company  in  peril  from 
those  who  would  dissipate  Its  property,  or  the 
escheator,  who  would  urge  the  public  safety 
as  a  reason  for  sweeping  Its  rich  fund  Into 
the  pabUc  treasury.   The  society  had  on  hand 
December  3,   1805,  assets  valued  at  $4,258,- 
010.17.  and  the  amount  of  Insurance  by  it  then 
outstaudlng  was  $14,573,908.    The  practice  of 
the  company  In  regard  to  the  duration  of  its 
policies  has  been  changed,  as  before  stated, 
and  it  now  issues  perpetual  policies  of  lusur- 
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ance,  whieb  it  can  cancel  at  any  time,  by  re- 
turning the  deposit  money,  while  the  holders 
of  its  contracts  may  surrender  them  at  any 
time  and  demand  a  return  of  the  deposit  mon- 
ey. As  the  whole  amount  of  deposit  money  or 
premium  in  the  possession  of  the  company, 
and  liable  to  be  returned  to  its  p<riicy  holders, 
is  only  $495,659.S3,  it  Is  plain  to  be  seen  that, 
under  either  plan  of  cancellation,  there  would 
be  a  surplus  left  of  several  millions  of  dollars. 
Of  course,  no  scheme  of  returning  the  deposit 
moneys,  for  the  purpose  of  securing  this  rich 
sum  for  a  few  who  might  be  permitted  to  re- 
main, would  be  permitted  or  sanctioned  by  the 
courts.  In  view  of  the  large  fund  in  the 
hands  of  the  company,  and  the  large  amount 
of  Interest  annually  earned  by  It,  the  corpora- 
tion, at  a  meeting  held  February  18,  1895, 
adopted  the  following  resolution:  'Resolved, 
that  the  present  assets  of  the  company  shall  re- 
main Intact,  and  that  the  directors  be,  and 
they  are  hereby,  authorized  from  time  to  time, 
at  their  discretion,  to  distribute  among  the 
policy  holders  of  the  corporation.  In  propor- 
tion to  their  deposits  held  by  the  company  on 
policies  In  force,  respectively,  such  portion  of 
the  net  income  from  invested  funds  as  they 
may  deem  safe  and  prudent,  after  providing 
for  losses  and  depreciation  of  assets,  and  mak- 
ing such  additions  to  the  assets  as  they  may 
deem  expedient:  provided,  that  all  deposits 
made  aftor  this  date  shall  remain  at  least  ten 
years  before  the  bolder  of  policies  issued 
thereon  shall  receive  any  benefit  under  this 
resolution:  provided,  further,  that  all  deposits 
received  shall  be  added  to  the  assets  of  the 
company.'  At  a  stated  meeting  of  the  direct- 
ors of  the  corporation,  held  November  20,  1895, 
the  following  resolution  was  passed:  That  we 
deem  it  safe  and  prudent,  out  of  the  net  income 
from  invested  funds,  to  distribute  among  the 
policy  holders  ten  per  cent,  of  their  deposits 
held  by  the  company,  and  which  has  been  so 
held  prior  to  February  18,  1895,  on  policies  in 
force  at  this  date.'  It  was  further  resolved,  at 
a  subsequent  meeting  of  the  directors,  that  the 
ten  per  cent,  above  mentioned  should  be  pay- 
able to  the  contributors  on  July  1, 1806. 

"The  plaintiff,  who,  In  his  own  right  and  as 
executor  of  his  father's  will,  holds  several  pol- 
icies Issued  by  the  company  on  and  between 
November  16, 1838,  and  May  6, 1871,  amounting 
to  135,250  of  Insurance  for  $1,100  of  deposits, 
has  filed  a  bill  to  have  the  resolutions  of  Feb- 
ruary 18,  1895,  and  November  20,  1895,  for 
the  payment  of  a  dividend,  declared  illegal  and 
void,  and  the  corporation  enjoined  from  pay- 
ing the  same.  The  defendant  is  included  in 
that  class  of  corporations  known  as  trading  cor- 
porations, one  of  the  inherent  rights  of  which 
is  the  right  to  divide  their  gains  and  profits 
among  their  members;  and  while  this  corpora- 
tion was  instituted  to  protect  the  owners  of 
houses  from  loss  by  flre,  apart  from  all  views 
of  private  or  separate  gains  or  Interest,  yet 
the  result  of  prudent  management  for  more 
than  a  century  has  been  the  accumulation  of 
so  large  a  fund  that,  whether  gain  or  Interest 
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was  In  view  or  not,  it  Is  now  deemed  safe  and 
prudent  to  declare  dividends  from  the  net  In- 
come from  Its  InTested  fimds.  We  bave 
given  carefnl  consideration  to  tlie  argument  of 
the  learned  connsel  for  the  plaintiff,  and  are 
unable  to  find  any  legal  objection  to  the  decla- 
ration and  payment  of  the  dividend  authorized 
by  the  contributors  and  directors.  The  argu- 
ment that  the  dividend  will  reduce  the  amount 
of  the  stoclc  or  assets  of  the  company  to  which 
the  plaintift  looks  for  Indemnity  in  the  case  of 
loss  might,  if  carried  to  an  extreme,  prevent 
the  payment  of  dividends  by  any  corporation. 
The  possibility  that  in  the  future  the  company 
may  become  Involved  In  losses  on  risks  assum- 
ed by  It  might  be  urged  against  the  payment 
of  dividends  by  any  company,  be  It  insurance, 
banking,  transirartation,  manufacturing,  or  any 
other  trading  corporation.  This  mere  possibili- 
ty is  no  reason  for  enjoining  the  payment  of  a 
dividend.  Every  business  or  trading  corpora- 
tion has  a  right  to  declare  and  pay  dividends 
to  its  members  (Mor.  Priv.  Corp.  $  446;  Thomp. 
Corp.  }  2128);  and  it  also  has  the  right  to  pass 
Its  dividends  for  a  time  In  order  to  accumulate 
a  surplus  and  strengthen  the  company.  That 
Is  what  was  done  by  the  defendant  corpora- 
tion In  this  case.  Giving  accumulated 
enough.  In  the  Judgment  of  the  members,  to 
make  It  safe  and  prudent  to  resume  the  divi- 
sion of  its  profits.  It  has  the  right  to  make  such 
division.  McL«an  v.  Glass  Co.,  159  Pa.  St. 
112,  28  Atl.  211.  The  basis  of  the  division  is 
a  matter  for  the  members  to  decide  In  the  pres- 
ent case,  and  that  adopted  is  entirely  equitable. 
The  tenth  paragraph  of  the  deed  of  settlement, 
as  revised  April  10, 1810,  provides  that  all  per- 
sons insuring  In  this  society  shall  have  the 
stock  of  the  society  as  a  security  for  the  pay- 
ment of  any  loss  that  may  happen  by  fire.  If 
we  give  the  word  'stock'  a  restricted  meaning, 
so  as  to  confine  It  to  the  deposit  moneys  or 
premiums  paid  to  the  society,  Justification  for 
which  may  be  found  In  the  twelfth  item  of 
the  deed  of  settlement,  before  any  accumula- 
tion of  toterest  or  surplus  was  provided,  we 
find  that  It  now  has  a  surplus  of  Invested 
funds,  over  and  above  the  deposit  moneys, 
amounting  to  nearly  $4,000,000,  the  Interest  on 
which  is  more  than  sufficient  to  pay  the  divi- 
dend authorized  by  the  contributors  and  de- 
clared by  the  directors. 

"The  argument  that  the  resolution  of  1763 
stands  In  the  way  of  a  dividend  is  clearly  un- 
tenable. That  resolution  Is  no  part  of  the  con- 
tract between  the  plahitiff  and  the  company. 
It  was  not  held  out  to  him  as  an  inducement 
for  Insuring  In  the  company,  nor  was  any 
promise  made  to  him  that  it  would  not  be  re- 
pealed. It  was  part  of  the  policy  of  the  com- 
pany In  regard  to  the  management  of  Its  busi- 
ness, and  Is  subject  to  the  same  liability  to 
change  as  any  other  policy  of  its  management. 
That  resolution,  depending  upon  the  vote  of  the 
contributors,  was  revoked  by  the  same  author- 
ity which  made  it.  It  is  no  i)art  of  the  char- 
ter or  fundamental  law  of  the  corporation,  or 
beyond  the  reach  of  a  repeal  by  the  contrib- 


utors. Nor  does  It  make  any  difference  tliat 
the  resolution  of  1763  was  adopted  by  a  unan- 
imous vote,  while  the  resolution  of  February 
18,  1895,  was  not  unanimous.  Unanimity  lo 
the  government  of  a  corporation  Is  not  requir- 
ed, unless  its  charter  so  provides.  It  Is  one  of 
the  conse(]uences  of  being  a  stockholder  or 
member  of  a  corporation  that  the  will  of  the 
majority  shall  govern,  unless  the  fundamental 
articles  provide  otherwise.  No  such  provision 
appears  in  the  charter  of  the  defendant  com- 
pany. On  the  contrary,  the  deed  of  settie- 
ment  expressly  provides  that  at  any  meeting 
of  the  society  the  determination  of  a  majority 
of  the  members  present  shall  be  conclusive  and 
binding  on  the  whole  society.  We  are  of  opin- 
ion that  the  contributors  had  ample  authority 
to  adopt  the  resolution  of  February  18,  189.">. 
and  that  the  directors  had  authority  to  declare 
the  dividend  of  ten  per  cent,  by  the  resolution 
of  November  20,  1895.  ^  We  iiierefore  refuse 
the  Injunction,  and  dismiss  the  plalnttfTs  bill, 
with  costs." 

George  Wharton  Pepper  and  George  Tuck- 
er Bispham,  for  appellant.  William  W.  Mont- 
gomery and  John  G.  Johnson,  for  appellees. 

PER  CURIAM.  A  carefnl  consideration  of 
this  record  has  satisfied  us  that  there  is  no 
substantial  error  In  the  conclusions  rc^ached 
by  the  court  below.  For  reasons  given  in  its 
opinion  the  decree  should  not  be  disturlx^L 
Decree  affirmed,  and  appeal  dismissed,  at  plain- 
tiff's costs. 


O'BRIEN  V.   MAYOR,   ETC.,   OF  CITT  OF 
PAWTUCKET. 

(Supreme  Court  of  Rhode  Island.     May  29, 
1897.) 

OpricEBS — Dismissal,  op  PoucsiiAy. 

A  decision  of  the  board  of  aldermen  sustain- 
ing charges  of  misconduct  against  a  policeman, 
and  discharging  him,  necessarily  imphes  a  find- 
ing that  such  misconduct  disqnalifiM  him.  and 
is  sufficient  without  an  express  finding  to  tliat 
effect)  Pub.  Laws,  c.  603,  I  1,  providing  that 
police  officers  stiall  not  be  dismissed  exvein  tor 
misconduct  of  such  character  as  the  board  of 
aldermen  may  deem  a  disqualification  for  sach 
office. 

On  motion  for  reargument.    Denied. 
For  opinion  on  appeal,  see  37  Atl.  302. 

TILLINGHAST,  J.  The  petitioner  moves 
for  a  reargument  of  this  case  on  the  ground 
that  the  board  of  aldermen  did  not  expressly 
adjudge,  before  voting  to  discharge  hino.  that 
the  misconduct  with  which  he  was  charged 
was  of  such  a  character  as  to  disqualify  him 
for  the  office  which  he  held.  We  do  not  think 
this  was  necessary.  The  statute  provide* 
that  "the  members  of  the  paid  police  depart- 
ment of  said  city  shall  not  be  subject  to  re- 
moval trom  office  at  any  time  except  for  mis- 
conduct or  incapacity  of  snch  character  as  th-> 
board  of  aldermen  may  deem  a  dlsqaalific;!- 
tion  for  said  office,  and  all  such  remov;ii> 
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shall  be  by  the  board  of  aldermen,  upon  char- 
gea  made  in  writing,  and  of  which  the  officer 
complained  of  shall  have  had  notice,  and  an 
(^portonity  to  be  heard  thereon."  Pub.  Laws 
B.  L  c.  603,  i  1,  passed  May  28,  1886.  By  the 
Tote  of  the  board  of  aldermen  that  "the 
charges  against  the  petitioner  are  sustained, 
and  that  he  be  discharged  from  his  office  as 
police  constable,"  It  necessarily  follows  that. 
In  their  judgment,  the  misconduct  with  which 
be  was  charged  was  of  such  a  character  as  to 
disqualify  him  for  said  office.  The  miscon- 
duct charged  against  the  petitioner  was  that 
of  entering  a  saloon  where  intoxicating  drinks 
irere  sold,  said  entrance  not  being  made  in 
tbe  performance  of  his  duty,  and  of  drinking 
Intoxicating  liquor  In  said  saloon.  And  the 
board  of  aldermen  found  that  the  charges 
were  sustained,  and  thereupon  voted  that  he 
be  discharged  from  his  office  as  police  con- 
stable. It  will  be  observed  that  said  statute 
does  not  specify  as  to  the  particular  cause  of 
removal,  nor  does  it  require  the  board  to 
formally  determine  that  they  deem  the  mis- 
conduct charged  to  be  of  such  a  character  as 
to  disqualify  the  person  accused  for  holding 
the  office  in  question,  before  voting  to  dis- 
charge him;  but  it  leaves  it  to  the  discretitm 
of  the  board  to  determine  what  sort  of  mis- 
conduct shall  be  a  sufficient  cause  for  dis- 
charge, and,  having  found  him  guilty  thereof, 
to  discharge  him.  It  is  not  contended  by  the 
petitioner  that  the  misconduct  alleged  against 
blm  was  not  of  such  a  character  as  to  dls- 
qnallfy  him  for  holding  the  office,  but  simply 
that  the  board  did  not  expressly  and  formally 
declare  it  to  be  so  as  the  basis  of  their  Juris- 
diction to  discharge  him.  But,  as  said  by 
Durfee,  C.  J.,  in  Thornton  v.  Baker,  15  K.  I. 
555,  10  AtL  618:  "When  Jurisdiction  depends 
on  the  finding  of  a  particular  alleged  fact,  the 
exercise  of  Jurisdiction  Implies  the  finding  of 
that  fact"     Petition  denied. 


In  re  JOHNSON. 

(Supreme  Court  of  Rhode  Island.     May  29, 
1897.) 

I'^A.UDCI.INT  COSVKTiiNOBB— MOBTOAOES— IH- 
gOLVBSCr. 

1.  A  mortgage  acknowledged  in  June  and  re- 
corded in  September,  with  a  consideration  named 
of  $5,000,  was  givi-n  to  secure  future  advan- 
ces and  indorsements.  Tbe  mortgagee  paid 
nothing  of  value  when  the  mortgage  was  execut- 
ed, but  indorsed  the  mortgagors  note  for  $1,000, 
which  she  subsequently  paid.  HM,  that  the 
mortgage  was  not  fraudulent  as  against  creditors, 
and  that  the  mortgagee  had  a  lien  to  the  extent 
of  $1,0<X)  on  the  property  of  the  mortgagors  in 
the  hands  of  their  assignee,  who  was  elected  in 
October. 

2.  Petitioner  claimed  a  mortgage  lieu  on  prop- 
ertjr  in  the  hands  of  an  assignee.  The  mortgage 
was  given  to  secure  future  advances  and  indorse- 
ments, and  she  had  guarantied  a  corporation 
against  loss  by  sale  of  goods  to  the  mortgagor, 
on  wliicli  guaranty  she  had  paid  $1,000.  Held, 
that  before  the  court  could  determine  whether 
she  was  entitled  to  a  lien  for  the  $1,000  it  should 
he  shown  whether,  at   tbe  time  of  giving  the 


mortgage,  the  corporation  had  sold  any  goods  to 
the  mortgagors,  and  whetho:  such  sum  was  paid 
prior  to  Ute  insolvency  proceedings. 

Petition  of  Alfred  S.  Johnson,  assignee  of 
Munroe  &  Williams,  Insolvents,  for  an  opinion. 

Walter  B.  Vincent  and  Alfred  S.  Johnson 
for  parties  In  interest. 

MATTESON,  C.  J.  The  case  stated  is  as 
follows:  On  June  15,  1896,  the  firm  of  Mun- 
roe &  Williams  gave  a  mortgage  uimn  their 
stock  in  trade,  consisting  of  bicycles,  bicycle 
supplies,  photographic  goods  and  supplies,  and 
tbelr  office  furniture,  fixtures,  etc.,  to  Susan  A. 
Munroe,  nominally  to  secure  the  payment  of 
a  note  of  the  firm  for  $5,000,  but  which  in 
fact  was  intended  to  cover  such  advances  and 
indorsements  as  the  mortgagee  should  make 
for  the  firm  at  the  time  and  subsequently  to 
the  execution  of  the  mortgage.  This  mortgage 
was  acknowledged  Jime  29,  1896,  and  record- 
ed September  15,  1896.  On  June  29,  1896, 
the  mortgagee  indorsed  for  the  firm  a  note  of 
that  date  for  $1,000,  made  by  the  firm  and 
payable  to  the  order  of  the  mortgagee,  four 
months  after  date,  at  the  City  National  Bank, 
Providence,  K.  I.  This  note  the  mortgagee 
was  subsequently  compelled  to  pay.  The  Over- 
man Wheel  Company,  a  corporation  from 
which  Munroe  &  Williams  purchased  bicycles 
and  other  goods,  required  from  them  bonds, 
with  surety,  guarantying  it  against  loss  by 
the  sale  of  goods  to  the  firm,  and  Susan  A. 
Munroe  became  surety  on  two  bonds  In  the 
sum  of  $2,200.  After  the  execution  of  the 
mortgage  these  bonds  were  defaulted,  and 
she,  as  surety,  was  compelled  to  pay  on  them 
$1,000.  On  October  13,  1896,  the  petitioner 
was  duly  elected  assignee  of  the  firm  of  Mun- 
roe &  Williams,  who  had  been  adjudged  in- 
solvent on  their  own  petition,  and  as  assignee 
received  from  the  register  in  Insolvency  a  deed 
of  assignment  of  the  property  of  the  firm. 
The  mortgagee  has  concurred  In  the  petition 
of  the  assignee  for  an  opinion  of  the  court  on 
the  questions:  (1)  Is  Susan  A.  Munroe  enti- 
tled under  the  mortgage  to  be  reimbursed  out 
of  the  estate  of  the  insolvents  mortgaged  to 
her,  for  the  amount  of  the  note  of  Jtme  29, 
1896,  indorsed  and  taken  up  by  her?  (2)  Is 
she  entitled,  under  the  mortgage,  to  be  reim- 
bursed for  the  amount  paid  by  her  as  surety 
on  the  bonds?  The  indorsement  of  the  note 
of  .Tune  20,  1896,  by  Mrs.  Munroe,  was  an 
adequate  con.<slderatlon  to  that  extent  for  the 
mortgage.  The  fact  that  the  mortgage  was 
nominally  for  $5,000  is  not  enough  to  render 
it  fraudulent  as  to  creditors,  the  sole  purpose 
In  placing  it  at  that  amount,  so  far  as  the 
case  shows,  being  to  secure  the  mortgagee  for 
further  indorsements  or  advances  for  the  ben- 
efit of  the  mortgagors.  Nor  was  the  delay  In 
recording  tlie  mortgage  enough  to  make  it 
fraudulent  as  to  a'edltors  of  the  mortgagors. 
Wilson  V.  Esten,  14  R.  I.  621;  Bank  v.  Col- 
ton.  17  R.  I.  226.  21  Atl.  349;  Ryder  v. 
Ryder,  Index  RR,  23,  32  AtL  919.  We  think 
the  first  question  must  be  answered  In  the 
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liBrmatlve.  The  case  does  not  show  wheth- 
er, at  the  «me  of  the  giving  of  the  mortgage, 
the  OTerman  Wheel  Company  had  sold  any 
goods  to  the  mortgagora,  so  that  Mrs.  limi- 
ne had  iDcmred  any  liability  to  them  on  the 
bonds  referred  to,  nor  whether  the  money 
which  she  was  compelled  to  pay  on  the  bonds 
was  paid  prior  or  eubsequeutly  to  the  Insol- 
THicy  proceedings.  Without  a  fuller  state- 
ment of  the  dremnstances  attending  the  trans- 
action, we  do  not  deem  It  proper  to  glye  an  an- 
swer to  the  second  question. 


BRADFORD  t.  STONE  et  al. 

(Supreme   Court  of   Rhode   Island.     April    24, 

1897.) 

Balk  m  Pastitios— Dowsa  Biobt. 

Under  Gen.  Laws,  c.  265,  {  20,  proyiding  for 

sale  in  partition  of  interest  for  life  or  in  rever- 

sion   or   in  remainder,   a   dower   right  may   be 

sold. 

Suit  by  Mary  G.  Bradford  against  Henry 
P.  Stone  and  others.  Decree  for  complain- 
ant. 

Albert  R.  Greene,  for  complainant.  R.  W. 
Burbank  and  Cooke  &  Angell,  for  respond- 
ents. 

PER  CURIAM.  We  think  the  testimony 
shows  that  It  Is  for  the  Interest  of  all  parties 
that  the  partition  should  be  made  by  sale, 
rather  than  by  metes  and  bounds,  and  that  un- 
der Gen.  Laws  R.  L  c.  2S5,  i  20,  we  have  Ju- 
risdiction to  order  the  sale  of  the  right  of  dow- 
er of  the  respondent  Eunice  F.  Eddy. 


BUTTERFIELD  r.  BARBER. 
(Supreme  Cktnrt  of  Rhode  Island,     May  16, 
1897.) 
Dsosrr — Misbbpbiskxtations. 
Defendant  had  made  certain  representations 
to  plalntiS  to  be  communicated  to  defendant's 
creditor,  to  obtain  extension  of  time  on  a  claim 
whidi   was   subsequently   transferred   to   plain- 
tiff.    Defendant  did  uot  know  that  a  note  given 
in  payment  of  the  claim  was  to  be  taken  by 
plaintiff.     Bdd,  that  plaintiff  could  not  recover 
for  deceit,  as  the  representations  were  not  made 
with  intention  of  inducing  his  action. 

Exceptions  from  court  of  common  pleas. 
Providence  county. 

Action  by  George  W.  Butterfleld  against 
Andrew  J.  Barber.  From  the  Judgment,  de- 
fendant excepts.  Directions  to  enter  Judg- 
ment for  defendant. 

P.  H.  Mulholland,  for  plaintiff.  6.  A.  Lit- 
tlefleld,  for  defendant 

PER  CURIAM.  Assuming  that  the  repre- 
sentations testified  to  by  the  plaintiff  were 
made  by  the  defendant,  the  testimony  shows 
that  they  were  made  for  the  purpose  of  be- 
ing communicated  to  Murphy,  to  procure  an 
extension  of  time  for  the  payment  of  hta 


claim  agslnat  the  def  endsnt  At  the  time 
they  wen  made  the  defendant  bad  no  ex- 
pectatiou  that  the  note,  '«riileii  was  snbae- 
(luently  made,  was  to  be  taken  by  the  plain- 
tiff, who,  ta  the  meaatime,  bad  purdiased 
the  claim  from  Murpbgr.  We  do  not  think 
that  in  these  cirenmstances  the  plaintiff  had 
the  right  to  rely  on  the  lepreaentatlons.  It 
they  were  made,  becanae  they  were  not  made 
with  the  Intention  of  inducing  hla  action,  and 
consequently  that  he  has  ■»  groond  to  main- 
tain an  action  for  deceit  Oaae  remitted  to 
the  common  pleas  division,  with  direction  to 
enter  Judgment  for  the  defendant  for  costs, 


PATTERSON  r.  ATKINSON  et  aL 

(Suprone  Court  of  Rhode  Island.     May  23, 
1897). 

Pabtmbrship  —  Power  ov  Partrbk  —  Cbattcl 

MOBTOAGXS— VaLIDITT — MlBTAKB. 

1.  A  partner  can  give  a '  valid  mortgage  on 
partnership  property  to  secure  an  mdiridnal  debt, 
which  mortgage,  however,  is  subject  to  the  prior 
equities  of  partnership  creditors  and  the  othw 
partners. 

2.  The  mortgage  of  chattels  in  which  the  mort- 
gagor owns  an  undivided  half  interest  only  is  not 
void  where  it  was  the  intention  of  the  parties 
that  only  an  undivided  half  interest  was  to  be 
conveyed,  and  the  mortgage  read  as  it  did  bj 
mistake  of  the  scrivener,  and  complainant  seeks 
to  reform  the  instrument 

Bill  by  Joseph  B.  Patterson  against  William 
J.  Atkinson  and  others.  Heard  on  demurrer. 
•  Overruled- 

Joeeph  Osfleld,  Jr.,  and  C!ooke  &  Angell, 
for  complainant  Jacob  W.  Matbewson,  foi 
respondents. 

TILLINGHAST,  J.  "Hie  object  of  this  Mil 
la  to  reform  a  mortgage  deed  of  personal 
property.  The  bill  sets  ont,  in  substance, 
that,  by  a  mistake  of  the  scrivener  In  draft- 
ing the  mortgage  deed  In  question,  a  part  of 
the  property  which  was  mutually  Intended 
to  be  included  therein  was  omitted;  and  also 
that  said  mortgage  purports  to  convey  the  en- 
tire property  described  therein,  when  It  was 
only  intended  to  convey  the  mortgagor's  In- 
terest in  said  property;  and  that,  to  order  to 
make  said  mortgage  deed  conform  to  the 
actual  Intention  of  the  parties,  and  to  truly 
represent  the  contract  entered  Into  between 
them.  It  Is  necessary  that  it  should  be  re- 
formed. The  bill  prays  that  said  mortgage 
deed  may  be  reformed  so  as  to  give  effect  to 
the  Intention  of  the  parties  thereto,  and  for 
other  relief.  As  to  the  power  of  a  court  of 
equity  to  reform  such  a  mortgage  deed  of  per- 
sonal property,  see  Ryder  v.  Ryder,  Index, 
RR,  23,  32  Atl.  919.  The  respondent  Coombs 
demurs  to  the  bill  on  the  grounds:  (1)  That  It 
appears  therefrom  that  the  mortgage  was 
given  on  partnership  property  belonging  to 
the  firm  of  Coombs  &  Atkinson,  to  secure  the 
individual  debt  of  said  Atkinson,  which,  un- 
der the  law,  cannot  be  done;  and  (2)  that  it 
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appears  from  tbe  bill  that  said  Atkinson  own- 
ed only  an  nndlvlded  half  Interest  In  the  ma- 
chinery and  goods  and  chattels  mentioned 
and  described,  and  that  by  attempting  to  con- 
vey the  entire  proi)erty  he  converted  the 
same  to  hla  own  use,  and  hence  the  mortgage 
is  null  and  Told. 

The  first  and  principal  question  raised  by 
the  demurrer  Is  whether  a  co-partner  can  give 
a  valid  mortgage  on  partnership  property  to 
secure  his  Individual  debt.  We  think  he  can. 
Of  course,  such  a  mortgage  Is  subject  to  the 
prior  equities  of  the  partnership  creditors, 
and  also  of  the  other  partners.  But  what- 
ever surplus  remains  to  the  credit  of  the 
partner  giving  the  mortgage,  after  the  affairs 
of  the  firm  are  settled,  will  belong  to  the 
mortgagee.  1  Bates,  Partn.  $$  183,  l&i; 
Jones,  Chat.  Mortg.  Pd.  Ed.)  {  45;  Thomp- 
son V.  Spittle,  102  Mass.  207.  See,  also,  Pars. 
Partn.  (2d.  Ed.)  }  100  et  seq.  In  Randall  v. 
Johnson,  13  R.  I.  338,  this  court  held  that  the 
Interest  of  a  co-partner  In  partnership  prop- 
erty is  attachable  by  an  Individual  creditor 
of  such  co-partner,  and  also  that  In  case  of 
such  an  attachment  the  sheriff  may  seize  a 
specific  chattel,  and  deliver  It  to  the  pur- 
chaser of  the  Interest  attached,  who,  sul>- 
Ject  to  the  partnership  debts  and  equities, 
thereby  becomes  a  tenant  In  common  of  such 
chattd  with  the  other  partners.  In  Trafford 
T.  Hubbard,  15  R.  I.  327,  4  AtL  762,  and  8 
.Vtl.  690,  the  court  affirmed  the  same  doc- 
trine. And  If,  against  the  wlU  of  a  co-part- 
ner, his  Interest  In  co-partnership  property 
may  be  attached  by  his  creditor  for  his  In- 
dividual debt,  we  see  no  reason  why  such  co- 
partner may  not  volxmtarlly  secure  a  creditor 
by  mortgaging  his  Interest  In  the  firm  prop- 
erty. In  speaking  of  the  power  of  a  co- 
partner to  sell  his  Interest  In  the  firm  prop- 
erty to  a  third  person,  Mr.  Bates,  In  his  val- 
nable  work  on  Partnership  (volume  1,  f 
183),  says  that  "such  sale  •  •  *  is  ef- 
fectoal  to  carry  the  right,  after  winding  up, 
to  such  share  of  surplus  as  would  otherwise 
have  been  due  to  the  partner,  In  preference 
to  other  and  unsecured  Individual  creditors." 
The  same  doctrine  Is  recognized  In  Bank  v. 
Godwin,  5  N.  3.  Eq.  334.  The  cases  cited  by 
respondents'  counsel  In  support  of  the  de- 
murrer. In  so  far  as  they  are  opposed  to  the 
doctrine  above  enunciated,  were  decided  by 
courts  where  the  right  to  attach  partnership 
property  for  the  private  debts  of  an  Indlvid- 
nal  partner  Is  not  recognized  because  of  Its 
prejudicial  effect  upon  the  rights  of  the  other 
partners;  and  hence,  being  opposed  to  the 
settled  law  of  this  state,  and  we  think  also 
to  the  weight  of  authority  elsewhere,  they 
are  not  controlltaig. 

The  second  question  raised  by  the  demurrer 
to  whether,  by  attempting  to  convey  the  en- 
tire property,  as  the  mortgage  on  Its  face  pur- 
ports to  do,  the  mortgagor  converted  the 
same  to  his  own  use,  and  thus  rendered  the 
mortgage  null  and  void.  It  Is  true  that  as- 
suming to  one's  self  the  property  and  right 


of  disposltloii  of  another's  goods  la  a  conver- 
sion thereof.  And,  of  course.  It  Is  clear  that 
In  a  case  where  a  person  gives  a  mortgage  am 
proi)erty  which  does  not  belong  to  blm,  with- 
out the  consent  or  knowledge  of  the  owner, 
such  mortgage  Is  a  nullity.  But  such  Is  not 
the  case  here.  The  bill  shows  that  the  re- 
spondent William  J.  Atkinson,  at  the  time  of 
the  giving  of  the  mortgage  In  question,  was 
the  owner  of  an  undivided  half  Interest  In 
the  property,  which  he  mortgaged  to  the  com- 
plainant And,  while  the  mortgage  purports 
to  convey  the  entire  property  described  there- 
in, yet  this  Is  alleged  to  have  been  caused  by 
a  mistake  on  the  fart  of  the  scrivener;  and 
the  complainant  is  seeking  by  his  bill  to 
rectify  this  mistake.  And  If  it  turns  out  at 
the  trial  of  the  case  that  the  mortgagor  only 
Intended  to  convey  his  imdivided  half  In- 
terest In  the  partnership  property,  and  that 
this  was  In  accordance  with  the  contract  be- 
tween him  and  the  mortgagee,  then  the  mort- 
gage will  not,  In  effect,  be  one  conveying  or 
attempting  to  convey  property  belonging  to 
his  co-partner,  but  only  his  Individual  Inter- 
est therein,  and  hence  will  not  be  obnoxious 
to  the  objection  aforesaid.  The  respondents' 
counsel  seems  to  take  the  somewhat  Incon- 
sistent position  that,  as  the  mortgage  pur- 
ports to  be  a  conveyance  of  the  entire  proj)- 
erty.  It  is  to  be  taken  at  Its  face  value, 
although  the  bin  shows  that  it  was  not  so  hi- 
tended;  and  by  demurring  to  the  bfll  the  re- 
spondents admit  that  It  was  not  so  Intended. 
As  the  bill  sets  out  what  sort  of  a  mortgage 
was  mutually  Intended  to  be  given,  we  have 
to  deal  with  that,  for  the  purposes  of  the  de- 
murrer, Instead  of  dealing  with  the  one  which 
appears  to  have  been  given.  Demurrer  over- 
ruled. 


GOFF  V.  HOSMER. 

(Supreme  C!ourt  of  Rhode  Island.     May  12, 
1897.) 

IlBOHAmCa'  LlBMS— B^FOKOEMCNT— FrOCBDOSB. 

Oen.  Laws,  c  206,  U  6,  7,  9,  provide  that, 
In  order  to  enforce  a  lien  for  building  material*, 
notice  of  Intention  to  claim  a  lien  must  be  given, 
and  placed  on  record,  within  60  days  after  the 
materials  are  delivered;  that  legal  process  for 
enforcing  the  lien  (the  commencement  of  whi^ 
shall  be  the  lodging  of  the  account  or  demand 
for  which  the  lien  is  claimed  in  the  office  of  the 
town  clerk  or  recorder  of  deeds,  with  notice  to 
what  bnUdlng  and  land,  and  to  what  and  whose 
estate,  the  account  or  demand  refers)  shall  tie 
commenced  within  6  months  after  commencing 
the  delivery  of  materials,  and  that  within  20 
days  thereafter  the  claimant  shall  file  hli  peti- 
tion in  equity.  Held,  that  notice,  duly  given  and 
recorded,  that  claimant  intends  to  claim,  "and 
does  claim,"  a  lien  for  "building  material"  in 
a  gross  BUm  named,  was  not  the  commencement 
of  legal  process  for  enforcing  the  lien,  where  it 
appeared  that  the  particular  account,  with  no- 
tice to  what  building  and  land,  and  to  what  and 
whoee  estate,  the  account  referred,  and  reciting 
that  the  same  was  filed  tor  the  purpose  of  com- 
mencing proceedings  to  enforce  the  lien,  had 
been  duly  recorded,  and  that  the  petition  had 
been  filed  on  the  following  day. 
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Petition  by  James  C.  Goff  against  P.  H. 
Hosmer  for  the  enforcement  of  a  lien   for 
.building  materials. 

Edwards  &  Angell,  for  petitioner.  Nathan 
W.  Llttlefleld,  for  respondent 

STINBSS,  J.  Gen.  Laws,  c.  206,  »  6,  7,  9, 
In  regard  to  liens  for  materials  furnished  In 
the  erection  or  reparation  of  a  building,  point 
out  the  steps  to  be  taken  for  enforcement: 
First.  Notice  must  be  given  to  the  owner, 
within  60  days  after  the  materials  are  placed 
on  the  land,  of  an  intention  to  claim  such  lien. 
Second.  A  copy  of  said  notice  must,  also  with- 
in said  60  days,  be  placed  on  record  In  the 
office  of  the  town  clerk  or  recorder  of  deeds 
of  the  town  or  city  where  the  land  is  situated. 
Third.  Legal  process  for  enforcing  the  lien 
shall  be  commenced  within  six  months  from 
commencing  the  delivery  of  materials.  Fourth. 
The  commencement  of  legal  process  to  en- 
force such  lien  shall  be  the  lodging  of  the  ac- 
count or  demand  for  which  the  lien  Is  claimed 
In  the  oflBce  of  the  town  derk  or  recorder  of 
deeds,  with  notice  to  what  building  and  land, 
and  to  what  and  whose  estate  in  the  same, 
said  account  or  demand  refers.  Fifth.  Within 
20  days  after  commencing  legal  process,  as 
stated,  the  claimant  shall  file  his  petition  in 
equity  In  court.  In  this  case  notice  was  duly 
given  to  the  respondent,  and  recorded,  that  the 
petitioner  "Intends  to  dalm,  and  does  claim," 
a  Hen,  accompanied  by  the  general  statement, 
"To  building  materials,  $173.10;"  the  date  of 
record  being  April  17,  1S96.  After  this,  on 
August  13,  1896,  the  particular  account  for 
which  the  lien  is  claimed,  with  notice  to  what 
buildhig  and  land,  and  to  what  and  whose 
estate  in  the  same,  the  account  referred,  was 
also  recorded,  and  the  petition  was  filed  in 
court  on  the  following  day.  Under  these  facts 
the  respondent  claims  that  the  "commence- 
ment of  legal  proceedings"  was  complete  un- 
der the  first  recorded  notice,  and  that  the 
lien  Is  lost,  because  the  petition  was  not  filed 
witliln  20  days  thereafter.  His  argument  is 
that  the  notice  of  an  intention  to  claim  a  Uen 
and  the  commencement  of  proceedings  to  en- 
force It  may  be  Included  In  the  same  pai>er, 
and  recorded  at  the  same  time;  and  that  the 
first  notice  filed  in  this  case  was  of  that  char- 
acter, by  reason  of  the  words  "and  does  claim 
a  lien."  We  see  no  reason,  as  was  intimated 
In  Tlngley  v.  White,  17  R.  I.  533,  23  AU.  100, 
why  the  two  notices  may  not  be  combined  so 
as  to  be  the  "commencement  of  legal  proceed- 
ings." There  Is  no  need  to  have  notices  on 
record  that  are  duplicates,  and,  If  the  first  con- 
tains all  that  is  required  by  the  statute  for 
the  commencement  of  proceedings,  we  are  un- 
able to  see  why  that  is  not  enough.  The  pur- 
pose of  the  provisions  which  imply  two  notices 
Is  clear:  First,  notice  of  Intention  to  claim  a 
lien,  both  to  the  owner  and  the  public;  and, 
secondly,  the  first  step  hi  legal  process  by  a 
notice  showing  what  the  lien  relates  to.  The 
evident  purpose  of  this  last  notice  Is  to  show 


that  legal  process  has  beg^m.  Hence  we  said 
In  Tlagley  v.  White  that  a  conformity  to  the 
statute  requires  that  this  fact  must  appear,  if 
both  notices  are  combined.  There  must  not 
only  be  notice  of  an  Intention,  but  also  of  a 
commencement  of  process,  In  order  that  the 
owner  or  purchaser  may  be  apprised  of  the 
fact  If  either  of  these  two  things  is  lacking, 
the  provisions  of  the  statute  are  not  fulfilled. 
The  question  In  this  case,  then.  Is  whether 
the  first  notice  was  such  a  compliance  with 
the  statute  as  to  amount  to  a  commencement 
of  legal  process.  We  do  not  think  that  it 
was.  In  the  first  place,  no  account  was  filed 
with  the  notice.  The  statute  contemplates  a 
full  statement  of  the  account  not  a  mere  lump 
sum,  together  with  the  Items,  as  far  as  prac- 
ticable, so  that  the  owner  may  know  the  de- 
tails of  the  claim,  and  thus  be  able  to  see 
whether  they  should  be  paid  or  resisted.  It 
Is  not  always  possible  to  file  an  account  with 
the  first  notice,  because  the  notice  of  an  inten- 
tion to  claim  a  lien  may  be  given  before  the 
delivery  of  materials  Is  completed,  and  so  be- 
fore an  account  can  be  made  up.  Tbe  omis- 
sion of  such  an  account  was  not  a  compliance 
with  the  statute,  and  hence  could  not  be,  and 
evidently  was  not  Intended  to  be,  a  commoice- 
meut  of  legal  proceedings  according  to  its 
terms.  The  second  notice  gave  the  full  ac- 
count and  added  the  statement  which  we 
commend  as  good  practice:  "Said  account  is 
filed  for  the  purpose  of  commencing  proceed-  i 
Ings  to  enforce  the  Uen,"  etc.  This  fact  not 
appearing  in  the  first  notice.  It  not  only  did 
not  comply  with  the  requirement  of  the  stat- 
ute as  to  the  account,  but  it  did  not  conform 
to  the  purpose  of  the  statute  In  giving  notice 
of  the  commencement  of  proceedings.  It  is 
urged,  however,  that  this  intention  was  dis-  ' 
closed  by  the  words,  "and  does  claim  a  lieu," 
in  the  first  notice.  We  do  not  think  that  tber 
should  be  so  construed.  They  simply  give  no- 
tice of  a  present  claim,  which  is  quite  distinct 
from  a  notice  that  the  claimant  has  begun  to 
enforce  the  claim.  The  word  "demand"  is  I 
used  in  the  statute  with  the  word  "account." 
but  we  think  that  this  Is  Intended  to  cover 
cases  which  may  not  be  the  subject  of  an  ac- 
count, or  where  a  particular  account  cannot  | 
be  given,  and  that  it  Is  not  Intended  to  sub- 
stitute a  general  statement  In  place  of  an  ac- 
count In  other  cases.  The  respondent  refers 
to  the  decree  In  the  case  of  Arnold  v.  Bradley. 
Eq.  4179,  entered  at  the  present  term,  hi  sup- 
port of  his  position.  From  an  Inspection  of 
the  papers,  we  find  that  one  notice  only  wa 
recorded,  and  that  such  notice  related  only  to 
an  Intention  to  claim  a  lien.  Had  we  known 
this  fact,  we  should  not  have  entered  the  de- 
cree. Several  attorneys  appeared  In  the  case, 
which  was  beard  in  parts  at  lengthy  Inter- 
vals, a  number  of  Uen  i>etltions  having  been 
consolidated;  and  as  to  this  claim  the  state- 
ment was  made  by  counsel,  which  was  not 
disputed,  that  the  notice  contained  all  that  the 
statute  required.  The  question  argued  was 
whether  there  could  be  one  notice  Instead  of 
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twa  Awwimlng  tbe  unquestioned  fact  aa  stat- 
ed, the  court  said,  as  we  say  now,  that  we 
saw  no  reason  why  the  two  notices  could  not 
be  combined;  and  the  decree  was  thereupon 
entered  without  objection.  We  state  these 
facts  in  ordo-  that  the  decree  may  not  be  mis- 
understood to  be  a  precedent  to  tbe  contrary 
of  tbe  opinion  here  expressed.  We  therefore 
decide  that  the  second  notice  in  this  case  was 
tbe  commencement  of  legal  pi'oceedlngs,  and 
that  the  petldou  was  duly  filed. 


MANUFACTURERS'  OUTLET  00.  T. 
LONGLEY  et  al. 
<Snpi«me  Court  of  Rhode  Island.    May  8,  1S97.) 
IxJCSOTioif— Past  Imjuriks. 
No  cause  of  action  for  an  injunction  is  stat- 
ed by  a  bill  aliegiiiK  that  defendants  combined 
to  induce  certain  puDlishers  to  refuse  to  publish 
complainants  advertisements,   and  to  that  end 
thre&tened  to  withdraw  their  advertisements  if 
complainant's   were   accepted,    and   made    mali- 
dons  statements  to  such  publishers,  there  being 
no  averment  of  threatened  future  wrongful  acts, 
and  tbe  consequences  of  past  acts  not  being  pre- 
ventaUe  by  injunction. 

Bill  by  tbe  Manufacturers'  Outlet  Company 
against  Charles  E.  Ix>ngley  and  others.  De- 
fendants demur  to  the  bill.    Sustained. 

WUson  &  Jenckes,  for  complainant.  James 
M.  Ripl«y,  John  Henshaw,  Clarence  A.  Al- 
dricb,  David  S.  Balcer,  J.  J.  Hahn,  John  D. 
Thurston,  and  Baaaett  &  Mitchell,  tor  respond- 
«nts. 

DOUOLA8,  J.  Tbe  demurrers  raise  the 
question  whether  the  statements  In  the  bill 
which  are  well  pleaded,  if  unanswered,  entitle 
the  complainants  to  the  relief  prayed  for.  The 
statements  of  the  bill,  as  intended  by  the 
draftsman,  allege  that  the  respondents  ma- 
liciously combined  together  to  induce,  and  did 
Induce,  certain  newspaper  publishers  to  re- 
fuse to  acc^t  adrertisen^nts  from  the  com- 
plainants; that  In  carrying  out  this  combina- 
tion they  threatened  to  withdraw  their  own 
adrertisements  if  the  complainants'  were  ac- 
c^ted;  that  they  also  made  malicious  state- 
ments to  these  newspaper  proprietors  to  the 
aame  end.  The  relief  aslced  for  is  an  injunc- 
tion forbidding  the  respondents  from  interfer- 
ing with  the  complainants'  business  by  re- 
peating these  acts.  We  think  the  complain- 
ants have  mistaken  their  remedy,  if  they  have 
jsuffered  any  infringement  of  their  legal  rights. 
Tbe  bill  contains  allegations  of  past  acts  only; 
none  whatever  of  apprehended,  tlireatened,  or 
probable  wrongs,  which  it  is  the  province  of 
An  injunction  to  prevent.  The  only  threats 
Alleged  are  that  the  respondents  wiU  cease  to 
advertise  la  certain  newspapers  if  the  com- 
plainants' advertisements  are  received.  But 
the  threat  has  already  been  made,  and  Its  In- 
fluence on  the  publishers  has  taken  effect  An 
injtmctlon  against  repeating  it  would  be  nu- 
gatory. If  it  were  granted,  it  would  do  the 
-complainants  no    good,  for    the    newspapers 


might  BtlU  refuse  their  advertisements,  and 
the  respondents  still  occupy  their  space  alone, 
to  tbe  exclusion  of  the  complainants.  Wheth- 
er the  respondents  fuldll  such  a  threat  and 
cease  to  advertise  in  these  newspapers  Is  mani- 
festly of  no  interest  to  tbe  complainants.  If 
of  any  account.  It  would  be  for  the  complain- 
ants' advantage  as  rivals  in  trade.  And  so  in 
regard  to  the  slanders.  It  is  not  alleged  that 
there  Is  any  danger  that  they  will  be  repeated. 
They  are  acts  of  the  past,  and  their  ^ect  has 
occurred.  If  the  influence  of  these  acts  con- 
tinues. It  .cannot  be  prevented  by  Injunction. 
The  remedy  for  such  acts,  If  they  constitute  an 
infringement  of  the  complainants'  legal  rights, 
—which  we  are  not  here  called  upon  to  de- 
cide,—Is  by  an  action  on  the  case  for  dam- 
ages; or,  if  they  constitute  the  criminal  of- 
fense of  conspiracy,  the  remedy  for  the  public 
wrong  is  by  complaint  or  Indictment.  In  this 
view  of  the  case.  It  becomes  unnecessary  to 
discuss  the  formal  or  substantial  defects  of 
the  bill  which  were  urged  at  the  hearing. 


PORTER  V.  POST  PUB.  CO. 

(Supreme  Court  of  Rhode  Island.    May  11, 

1807.) 

LiBKL— Tmpokt  ov  LA:(ODA.oa— Dsmdrhbr. 

1.  A  publication  concerning  a  clergyman,  that 
"action  was  takoi,  which,  if  it  had  been  insisted 
upon  to  the  letter,  would  have  compelled  [plain- 
tiff] to  quit  the  parish  much  sooner  than  next 
Easter,"  is  not  susceptible  of  the  meaning  that 
the  vestrymen  of  the  church  were  in  possession 
of  facts  so  damaging  to  plaintifTs  reputation  that 
they  could  have  compelled  him  to  sever  his  con- 
nection with  the  church  forthwith. 

2.  A  publication  concerning  a  clergyman,  that 
he  did  not  return  until  two  weeks  after  the  ex- 
piration of  his  vacation,  and  tlrnt  this  "did  not 
set  well,  in  view  of  the  feeling  wtiich  was  fast 
engendering  against  him,"  and  "the  result  was 
that  before  he  again  occupied  his  pulpit  the  sen- 
tence of  the  vestrymen  had  already  been  pro- 
nounced against  bun,"  is  not  susceptible  of  the 
meaning  that  during  j^laintifCs  absence  his  con- 
duct had  l>een  investigated,  and  he  Iiad  been 
found  guilty  of  immoral  conduct,  and  had  proved 
himself,  by  his  vicious  habits,  to  he  no  longer 
worthy  of  respect. 

3.  A  demurrer  to  a  whole  count  for  a  libel 
contained  in  a  single  artide  must  be  overruled  if 
any  of  the  words  are  actionable. 

Action  by  John  Leach  Porter  against  tbe 
Post  Publishing  Company  for  libel.  Defend- 
ant demurs  to  the  complaint.     Overruled. 

Joseph  Osfleld,  Jr.,  and  Wilson  V.  Jenckes, 
for  plaintiff.  Thomas  P.  Bamefleld  and  Corn- 
stock  &  Gardner,  for  defendant. 

MATTESON,  C.  J.  Among  the  statements 
in  the  article  complained  of  as  libelous  is  the 
following:  "As  a  matter  of  fact,  however, 
action  was  taken,  which,  if  it  bad  been  Insisted 
upon  to  tbe  letter,  would  have  compelled  Mr. 
Porter  to  quit  the  parish  much  sooner  than 
next  Easter."  The  meaning  attributed  to  this 
statement  by  the  innuendo  is  tiiat  the  vestry- 
men of  Trinity  Church  were  in  possession  of 
facts  so  aamaghig  to  the  plaintifTs  reputation, 
character,  and  standing  as  a  clergyman,  and 
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aa  rector  of  Trinity  Obnrch,  tbat  the  yestry- 
men  conld  have  compelled  tbe  plaintiff  to  sever 
his  connection  with  the  parish  and  church 
forthwith.  We  think  that  this  interpretation 
goes  beyond  the  fair  and  natural  import  of  the 
langruage,  In  that  It  assumes  tbat  the  vestry- 
men were  In  possession  of  facts  damaging  to 
the  plaintiff's  reputation,  character,  and  stand- 
ing as  a  clergyman,  as  to  which  the  statement 
Is  entirely  silent.  The  assertion  is  only  as  to 
the  action  talcen  which  would  have  compelled 
the  plaintiff  to  quit  the  parish  at  an  earlier 
date  than  the  next  Kaster.  It  does  not  pur- 
port to  give  a  reason  for  the  action. 

We  do  not  think  tliat  the  reference  In  the  ar- 
ticle to  the  plaintiff's  predecessor,  Mr.  Tucker, 
and  his  connection  with  the  church,  lustifiee 
the  innuendo  that  the  plaintiff,  as  Mr.  Tucker's 
successor,  by  his  misconduct  as  rector,  had 
caused  tbe  good  name  of  the  parish  to  become 
sullied,  impure,  and  degraded,  in  the  eyes  of 
divers  good  and  worthy  people,  since  the  state- 
ment makes  no  reference  whatever  to  tbe 
plaintiff,  beyond  the  fact  that  he  was  the  suc- 
cessor of  Mr.  Tucker. 

We  do  not  thhik  tbat  the  statement  hi  the 
article  that:  "About  two  months  ago  Mr.  Por- 
ter obtained  the  customary  leave  of  absence, 
and  went  away  for  a  four-weeks  vacation, — 
at  least,  this  appears  to  have  been  the  general 
understanding  of  the  case;  and  he  left  the 
dty  on  Monday,  July  27th,  and  did  not  return 
imtll  the  12th  of  the  present  month,— a  period 
ot  over  six  weeks.  It  may  easily  be  imagined 
that  this  did  not  set  well,  in  view  of  the  feel- 
tog  that  was  fast  engendering  against  him 
among  the  leading  people  of  the  parish,  and 
the  reanlt  was  that  before  he  had  occupied  his 
pnlptt  since  his  absence  the  sentence  of  tbe 
vestrymen  had  already  been  pronounced 
against  him,"— Justifies  the  Innuendo  accompa- 
nying It,  tbat  It  was  Intended  to  imply,  insln- 
nate,  and  charge  that,  during  the  absence  of 
the  plaintiff,  his  habits  of  life  and  moral  stand- 
ing, as  a  clergyman  and  rector  of  Tr<nlty 
Ghnnch,  had  be«i  Investigated  and  discussed 
by  the  vestrymen,  and  that  the  plaintiff  had 
been  found  guilty  of  Inunoral,  improper,  and 
unbecoming  conduct  while  rector  of  Trinity 
Oburch,  and  bad  proved  himself,  by  his  mis- 
conduct and  vicious  habits,  to  be  no  longer 
worthy  of  the  respect  and  esteem  of  the  ves- 
trymen or  parlshionerB  of  Trinity  Church. 
AH  that  is  asserted  by  the  lan£:uage  Is  that  tbe 
staying  by  the  plaintiff  beyond  the  period  of 
the  customary  vacation,  as  It  was  generally 
understood,  tor  a  period  of  two  weeks,  had  the 
effect  to  Intensify  the  feeling  which  had  fast 
been  growing  against  him,  and  the  result  of 
that  feeling.  Nothing  Is  Implied,  insinuated, 
or  charged  aa  to  the  causes  which  led  to  tbe 
existence  of  the  feeling  and  the  sentence  of 
the  vestrymen  upon  the  plaintiff,  but  merely 
tbe  bare  facts  of  the  existence  of  the  feeling 
and  the  action  ct  the  vestrymen.  The  alle- 
gations of  the  innuendo  aa  to  the  causes  i,t 
these  facts  therefore  go  beyond  the  statement 
in  tbe  article,  and  are  not  permissible. 

We  cannot  say  that  the  other  portions  of  the 


article  complained  of  may  not  bear  the  con- 
struction attributed  to  them  by  the  sevacal  In- 
nuendoes, or  that  the  article,  as  a  whole,  is  not 
susceptible  of  the  meaning  put  upon  it  by  the 
general  Innuendo;  and,  if  so,  the  language 
used  of  and  concerning  tbe  plaintiff  as  a  cler- 
gyman, and  hla  relations  to  hia  parish,  was 
clearly  actionable.  The  statements  conqilaln- 
ed  of  are  all  contained  in  a  single  article,  and 
are  all  embraced  in  a  stogie  count  In  the  dec- 
laration. The  demurrer  la  to  the  whole  coonL 
The  rule  to  such  case  is  that.  If  any  of  the 
words  are  actionable,  the  demurrer  must  be 
overruled.  Edds  v.  Waters,  4  Cranch,  C.  C. 
170,  Fed.  Cas.  No.  4,275;  Cmnmins  v.  Butler, 
S  Blackf.  100;  Wyant  v.  Smith,  5  Blackf .  203. 
As,  in  our  opinion,  the  article  oomplatoed  ot, 
taken  as  a  whole,  and  also  some  of  the  charges 
contained  In  It,  are  capable  of  the  construction 
put  upon  them  by  tbe  platotlff,  and  therefore 
actionable,  if  the  Jury  should  find  them  to 
have  been  used  in  tbe  sense  attributed  to 
them,  we  think  the  demurrer  most  be  over- 
ruled. 


BULL  V.  MATHEWS. 

(Supreme  Conrt  of  Rhode  Island.     May  15, 

1887.) 

AonONB— MlUOINOEB — AXBEST  OF  JOOSMB^fT — 

Appeal— RscoBD. 

1.  A  count  to  trover  and  conversion  la  im- 
properly Joined  with  the  common  coonta  in  at- 
snmpsit  i 

2.  Objection  to  the  joinder  of  a  count  in  tort 
with  one  on  contract  may  be  taken  to  arrest  of 
judgment. 

3.  A  motion  to  arrest  of  judgment  eoea  only 
to  the  record,  and  hence  an  affidavit  filed  after 
such  motion  has  been  certified  from  the  district 
court  cannot  be  considered. 

Case  certified  from  district  court,  ProTident-e 
county. 

Action  by  John  Bull  against  Charlea  H. 
Mathews.  There  was  Judgment  for  platotiff, 
defendant  moves  to  arrest  the  same^  and  sneb 
motion  is  certified  from  the  district  court. 
Granted. 

John  F.  Byrne,  for  plaintiff.  Georse  T. 
Brown,  for  defendant 

TILLINGHAST,  3.  This  la  a  motion  in  ar- 
rest of  Judgment,  on  the  ground  of  a  misjoin- 
der of  causes  of  action.  The  action  is  trespass 
on  the  case  for  trover  and  conversion,  and  tlie 
declaration  oontatoa  a  count  to  trover  and 
conversion  and  also  the  ordinary  counts  in 
assumpsit  At  the  trial  of  tbe  case  In  the  dis- 
trict court  a  decision  was  rendered  in  favor 
of  tbe  plaintiff  for  $10.10  and  costs,  bnt  there 
Is  nothing  in  tbe  record  to  show  whether  the 
Judgment  was  based  on  the  count  to  trover 
and  conversion  or  on  those  to  assumpsit  No 
plea  was  filed  to  the  case,  but,  as  the  defend- 
ant entered  an  appearance,  the  general  iasnc 
is  deemed  to  be  filed.  Gien.  Laws  R.  I.  c. 
237,  {  3.  Bnt  whether,  to  this  case,  the  gen- 
eral Issue  as  to  the  count  In  trover,  which 
would  be  not  guilty,  or  as  to  the  counts  to  as- 
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Bumpslt,  which  vonld  be  non  assnmpslt,  la  In, 
■we  have  no  means  of  determining.  Within 
five  days  after  the  rendition  of  uid  decision 
the  defendant  filed  his  motion  in  arrest  of 
Judgment  In  the  district  conrt,  whereupon  tioe 
case  was  certified  to  this  court  It  Is  a  fa- 
mlllar  role  of  common-law  pleading  that 
coants  sounding  In  tort  cannot  properly  be 
Joined  with  counts  sounding  In  contract,  and 
also  that  such  misjoinder  is  fatal,  not  only  on 
demurrer,  but  also  on  motion  in  arrest  of 
lodgment  2  Enc.  PL  &  Prac.  p.  803,  and  cases 
dted;  Haskell  v.  Bowen,  44  Vt.  579.  Tbe  ef- 
fect of  such  misjoinder  is  clearly  expressed  in 
Chit  PL  (9th  Am.  Ed.)  206,  as  foUows:  "The 
consequences  of  a  misjoinder  are  more  im- 
portant than  the  circumstances  of  a  particular 
count  being  defective;  for,  in  case  of  a  mis- 
joinder, however  perfect  the  counts  may  re- 
tpectiveij  be  in  themselves,  the  declaration  will 
be  bad  on  demurrer,  or  In  arrest  of  Judgment, 
or  upon  error."  See,  also,  Gould,  PI.  c.  4,  §  87, 
and  cases  dted.  The  ordinary  test  for  deter- 
mining whether  different  causes  of  action  may 
be  Joined  is  to  inquire  whether  the  same  plea 
may  be  pleaded  and  the  same  Judgment  given 
on  all  the  counts  of  the  declaration,  and  un- 
less this  question  can  be  answered  in  the  af- 
finnative  the  counts  cannot  be  joined.  See 
Drury  v.  Merrill,  Index  TT,  36  Atl.  835.  See, 
also.  Court  of  Probate  v.  Sprague,  3  R.  1.  206. 
Applying  tills  test  to  the  case  at  bar,  it  will  at 
once  be  seen  that  there  is  a  fatal  misjoinder. 
If  the  pleader  in  this  case  had  simply  omitted 
to  strike  out  the  money  counts  which  are 
printed  in  the  writ,  perhaps  we  might  disre- 
gard them;  but,  as  he  has  filled  them  out  In 
the  ordinary  way  where  the  case  is  assumpsit, 
we  feel  boond  to  presume  that  he  Intended  to 
rely  thereon,  as  well  as  on  the  count  in  tro- 
ver. It  Is  tme  that,  since  the  case  was  cer- 
tifled  to  this  court,  the  plaintifTs  counsel  has 
filed  an  affidavit  setting  forth  that  by  reason 
of  mistake  and  oversight  he  neglected  to  strike 
out  the  money  counts,  and  also  that  at  the 
trial  In  the  district  court  the  evidence  intro- 
duced was  confined  to  the  count  in  trover, 
which  was  the  only  count  relied  on.  But,  as 
a  motion  In  arrest  of  judgment  raises  only 
those  objections  which  are  apparent  upon  the 
record  (State  v.  Paul,  5  R.  I.  180;  1  Black, 
Jodgm.  ii  96-06),  and  as  the  affidavit  forms  no 
part  of  the  record,  we  are  not  at  liberty  to 
consider  it     Judgment  arrested. 


OOATBS  et  al.  v.  WILSON. 

(Supreme  CJourt  of  Rhode  Island.  May  28, 
1897.) 
IssoLTEScr— Prbfebbntial  Tbansfxss  —  Fraud. 
l%e  mere  fact  that  a  mortgage  was  taken 
in  tiie  name  of  a  third  person,  and  stood  on  rec- 
ord in  his  name  during  the  60  days  in  whidi 
creditors  of  the  mortgagor  might  apply  in  in- 
wlvency  to  vacate  the  mortgage  as  a  preferential 


transfer,   does  not  render  it  fraudulent  as  to 
creditors,  it  being  taken  for  a  valid  debt 

Action  by  W.  W.  Ckiates  &  Co.  against  Allen 
K.  Wilson.  There  was  a  verdict  for  plain- 
tiffs, i^nd  defendant  petitions  for  a  new  trial. 
Denied. 

George  T.  Brown,  for  plaintiffs.  Jacob  W. 
Mathewson  and  Dexter  B.  Potter,  for  defend- 
ant. 

MATTESON,  O.  J.  The  mortgage  under 
which  the  plaintiffs  claim  the  proceeds  of  the 
property  attached  by  the  defendant  in  the  suit 
of  I.  M.  Lincoln  &  Co.  against  Charles  E. 
Greene  &  Ck>.  was  originally  taken  from 
Greene  &  Co.  by  Thomas  J.  Gurry,  a  salesman 
of  the  plaintiffs,  in  tijg  own  name,  but  for  the 
benefit  of  the  plaintiffs.  It  was  put  on  record 
by  Gurry,  and  subsequently  transferred  by 
him  to  the  plaintiffs.  The  attachment  was 
not  made  until  more  than  60  days  bad  elapsed, 
from  the  date  of  the  record  of  the  mortgage. 
The  defendant  resists  the  plaintiffs'  right  to 
recover,  on  the  ground  that  the  taking  and  re- 
cording of  the  mortgage  of  the  plaintiffs  in  the 
name  of  Gurry  operated  as  a  fraud  on  the 
rights  of  the  attaching  creditors,  because,  if  it 
had  appeared  on  the  record  as  a  mortgage  to 
the  plaintiffs,  the  attaching  creditors  might 
have  suspected  that  it  had  been  given  as  se- 
curity to  the  plaintiffs  for  an  indebtedness  of 

I  the  mortgagors  to  them,  and  could  have  pro- 
ceeded against  Greene  &  Co.  in  insolvency 
witliln  the  60  days  to  have  tlie  mortgage  set 
aside.  We  do  not  think  that  the  taking  and 
recording  of  the  mortgage  in  the  name  of 
Gurry  can  be  regarded  as  a  fraud  upon  the 
rights  of  the  attaching  creditors.  The  mort- 
gage, having  been  put  on  record,  was  notice 

I  to  all  the  world  that  the  property  of  the  mort- 
gagors included  in  it  was  subject  to  the  In- 
cumbrance, and  was  enough  to  have  put  aS 
persons  interested  in  the  affairs  of  the  mort- 
gagors upon  Inquiry.  It  is  not  denied  but 
tliat  the  plaintiffs  tiad  a  valid  claim  against  the 
debtors  to  the  amount  for  which  the  mortgage 
was  given;  and  it  was  no  fraud  upon  the 
rights  of  otliers  for  them  to  take  security  from 
the  debtors  if  they  could  obtain  it,  even  if  the 
giving  of  the  security  might  result  in  a  prefer- 
ence to  them,  nnless  proceedings  in  insolvency 
were  seasonably  taken  to  avoid  the  security. 
Except  for  such  proceedings,  a  transfer  of 
property  which  operates  as  a  preference  is 
good.  EUlott  V.  Benedict,  13  R.  I.  463;  Austin 
V.  Manufacturing  Co.,  14  R.  1.  464;  Perkins 
V,  Hutchinson,  17  R.  L  450,  22  Atl.  1111.  The 
mortgage  in  the  present  instance  having  been 
on  record  for  more  than  the  60  days  within 
■which  proceedings  could  have  been  instituted 
to  avoid  It,  the  defendant  had  no  valid  defense 
to  the  plaintiffs'  action.  The  petition  for  a 
new  trial  Is  therefore  denied,  and  the  case  Is 
remitted  to  the  common  pleas  division,  with  di- 
rection to  enter  Judgment  on  the  verdict. 
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MOWRT,    Collector,   t.   SIATERSVILLB 
MILLS. 

(Supreme  Court  of  Rhode  Island.     May  15, 
1897.) 

■CoRPORXTioss— Taxation— Ambssmest—Validitt 

— ESTOPPIU 

1.  Where  a  business  corporation  returned  to 
the  aaseBsors  an  account  of  its  ratable  person- 
alty, and  the  Taluation  thereof  on  the  assess- 
ment roll  does  not  exceed  that  so  returned,  such 
corporation  Ls  estopped  to  urge  that  the  assess- 
ment roll  is  Toid,  because  it  does  not  show  that  | 
the  assessment  was  limited  to  the  kinds  of  per-  ; 
sonalty  specified  in  Pub.  St  c.  42,  §  11.  | 

2.  Ad  assessment  of  real  estate  as  an  entire  ' 
tract,  where  the  owner  had  returned  to  the  as-  ' 
sessors  an  account  thereof  showing  three  sepa- 
rate  parcels  liable  to   taxation,  and  two   which  i 
were  exempt,  is  inr^ld,  under  Pub.  St  c.  42,  S 
4,  in  the  absence  of  a  showing  that  the  property  • 
remained  intact  as  a  single  tract,  or  that  it  was 
impracticable  to  describe  and  value  the  seTeral  { 
parcels.  | 

3.  Wher^  the  Talues  of  the  real  and  personal  , 
estate  were  entered  separately  on  the  assess-  ; 
ment  roll,  and  added  together,  and  the  tax  ap-  | 
parently  computed  on  their  sum,  the  invalidity  | 
of  the  assessment  of  the  real  estate  does  not  ren-  ' 
der  the  whole  assessment  void.  I 

Action  by  Javan  D.  Mowry,  as  tax  collector,  j 
aerainst  the  Slatersvllle  MiUs.  On  plainUfTs  ' 
exceptions.    Xew  trial  granted. 

Page  &  Owen,  for  plaintiff.  3.  C.  Ely  and  ; 
Herbert  Almy,  for  defendant. 

i 

MATTBSON,  0.  J.    This  Is  an  action  on  the 
case  to  recoTcr  the  amount  of  a  tax.    At  the  , 
trial  in  the  common  pleas  division,  the  plain-  ' 
tiff  offered  In  evidence  a  copy  of  the  assess-  ! 
ment,  as  follows:    "Slatersvllle  Mills  purchas- 
ed from  John  W.  Slater,  acct.  rendered,  real, 
$330,000;   personal,  ?112,000;    total,  ?442,000; 
tax  $2,652.00."    The  defendant  objected  to  Its  ^ 
Introduction,  not  because  it  was  a  copy,  but 
because,  as  tbe  defendant  claimed,  the  as-  I 
sessment  was  not  In  conformity  to  law.    The  ' 
court  excluded  the  paper,  and  the  plaintiff  | 
excepted.     The  plaintiff  also  offered  In  evi- 
dence the  account  of  the  defendant's  real  and 
personal  estate  carried  In  by  It  to  the  assess- 
ors.    This  account  specified  the  defendant's 
ratable  personal  estate  as  follows: 

Machmery  $149,156 

Live  stock  on  farm 1,600 

Tools  on  farm 1,400 


$152,166 
Indebtedness 40,000 

$112,166 
This  statement  was  objected  to  by  the  de- 
fendant, and  was  also  excluded  by  the  court 
To   the  ruling  excluding   the   statement   the 
plaintiff  also  excepted. 

Pub.  St.  R.  I.  c.  42,  {  11,  Is  as  follows:  "The 
fixtures  enumerated  In  section  three  of  this 
chapter;  all  picking,  carding,  spooling,  draw- 
ing, spinning  and  reeling  frames,  dressing 
and  warping  machines,  looms,  tools  and  ma- 
chines of  all  sorts,  propelled  by  steam  or  wa- 
ter power  In  any  factory,  machine  shop,  print 


works  or  manufacturing  establlsbmoit  of  any 
kind,  and  all  live  stock  and  farming  tools  on 
farms,  shall  be  taxed  to  the  owner  in  tbe 
town  where  they  are  situated.  In  tbe  same 
manner  aa  if  he  resided  there."  I%e  ground 
of  the  defendant's  objection  to  the  assess- 
ment, so  far  as  it  relates  to  personal  estate. 
Is  that  it  does  not  specify  of  what  the  person- 
al estate  consists,  and  that,  even  If  the  cor- 
poration had  no  personal  estate  besides  the 
kinds  specified  In  section  11,  it  ooold  not 
know  that  tihe  assessors  did  not  suppose  It 
had  other  kinds,  and  had  assessed  It  accord- 
ingly. It  was  argued  that,  where  the  author- 
ity to  assess  Is  limited  to  particular  kinds  of 
personal  estate,  the  assessment  roll  ooght  to 
show  that  the  assessment  was  made  only  on 
those  kinds,  so  that  the  taxpayer  may  know 
that  the  assessors  have  kept  within  their  Ju- 
risdiction. The  defendant,  In  support  of  its 
objection,  relies  on  Manufacturing  Go.  v.  New- 
ell, 15  R.  I.  233,  2  Aa  766,  and  Chemical 
Works  V.  Ray,  Index  RR,  181,  33  AU.  443. 

We  think  the  court  erred  in  its  rulings.  Tbe 
record  does  not  show  that  the  defendant  is  a 
business  corporation  whose  capital  is  divided 
Into  shares,  as  was  the  fact  with  the  corpo- 
rations in  the  cases  referred  to  by  the  defend- 
ant. But  assuming  that  such  Is  the  fact,  and 
assuming  that  the  assessmoits  would  other- 
wise have  been  Invalid,  the  defendant,  having 
carried  in  an  account  of  Its  ratable  estate  to 
the  assessors,  consisting  of  the  kinds  speci- 
fied In  section  11,  and  the  assessors  having 
substantially  adopted  that  account  by  assess- 
ing the  defendant  for  the  value  In  even  thou- 
sands o>f  the  estate  so  specified,  cannot  now  be 
permitted  to  urge  that  the  assessment  roll  is 
void,  because  it  does  not  show  that  the  as- 
sessment was  limited  to  the  kinds  of  property 
mentioned  in  the  section.  As  the  valuation  of 
the  personal  estate  In  the  assessment  for 
which  the  defendant  was  liable  to  taxation  is 
stated  at  $112,000,  and  the  valuation  given  in 
the  account  is  $112,156,  it  is  evident  that  the 
assessment  did  not  embrace  any  other  proper- 
ty than  that  specified  in  the  account;  and,  the 
assessment  being  for  $156  less  than  the  valoa- 
tion  put  on  the  property  by  the  defendant,  ttie 
defendant  has  no  cause  for  complaint  on  that 
account  The  requirement  that,  when  power 
to  assess  for  taxation  Is  limited  to  certain 
kinds  of  personal  property,  the  assessment 
roll  must  show  that  the  assessment  is  made 
only  on  such  kinds,  being  for  the  protection 
of  the  taxpayer,  that  It  may  know  that  the 
assessors  have  kept  within  their  JurisdictioD, 
is  answered  when  the  taxpayer  has  carried 
in  Us  account  to  the  assessors,  and  they  ha^e 
adopted  that  account  as  the  basis  of  the  as- 
sessment. 

The  defendant's  objection  to  the  assessment 
roll,  80  far  as  It  relates  to  real  estate,  is 
that  It  does  not  comply  with  the  requirement 
of  Pub.  St.  R.  I.  c.  42,  i  4,  that  separate  tract* 
or  parcels  shall  be  separately  described  aad 
valued  so  far  as  practicable.  The  description 
of  tbe  estate  In  the  assessment  is  "Slatersvllle 
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Mills  purchased  from  John  W.  Slater."  The 
account,  as  carried  In  to  the  assessors,  shows 
three  separate  parcels,  the  first  lying  north, 
and  the  second  and  third  south,  of  the  New 
York  &  Xew  England  Railroad,  which  are 
liable  to  taxation,  and  church  and  school  lots 
which  are  exempt  It  was  also  stated  by 
counsel  In  argument,  though  the  record  does 
not  disclose  this  fact,  that  portions  of  the 
land  purchased  from  John  W.  Slater  had  been 
sold  by  the  defendant.  Unless  it  should  ap- 
pear, that  the  real  estate  purchased  from  John 
W.  Slater  had  remained  Intact,  and  consisted 
of  a  single  parcel,  or,  tf  it  consists  of  several 
distinct  and  separate  parcels,  thajt  it  was  not 
practlcalile  to  separately  describe  and  ralue 
such  parcels,  we  think  that  the  assessment  as 
to  tbe  real  estate  was  invalid;  for  If  the  land 
has  not  remained  Intact,  but  portions  of  it 
have  been  sold,  the  defendant  cannot  know 
from  the  assessment  that  It  does  not  Include 
the  portions  which  bare  been  sold;  and.  If  it 
consists  of  separate  and  distinct  parcels,  the 
statute,  as  we  have  seen,  requires  that  they 
shall  be  separately  described  and  valued,  U 
practicable. 

The  defendant  makes  the  further  iwlnt  tb&t 
the  tax  is  assessed,  not  so  much  for  the  real  and 
80  much  for  the  peraoaal  estate,  but  on  the  en- 
■Ore  valuatioD  of  both,  and  therefore  contends 
that.  If  It  is  void  In  part,  it  is  void  as  to  the 
whole.  It  Is  true  that,  by  the  assessment  roll, 
the  values  of  the  real  and  posonal  estate  are 
added  together,  and  the  amount  of  the  tax  Is 
computed  apparently  on  their  sum.  But  we 
do  not  understand  that  this  constitutes  the  as- 
sessment an  entire  assessment,  since  the  per- 
sonal estate  and  the  real  estate  are  separately 
valued.  But  even  if  the  adding  together  of 
the  ralnee  of  the  personal  estate  and  real  es- 
tate, and  the  computation  of  the  amount  of 
the  tax  on  their  sum.  Is  enough  to  constitute 
the  assessment  an  entire  assessment,  we  do 
sot  think  tha/t,  so  long  as  it  Is  possible  to  sep- 
arate what  Is  legal  from  that  which  is  illegal, 
the  «itlre  assessment  should  be  regarded  as 
void.  In  Manufacturing  Oo.  v.  Newell,  15  R. 
I.  237,  2  Atl.  7e6,  referred  to  by  the  defend- 
ant. It  was  Impossible  to  distinguish  the  legal 
from  the  Illegal,  and  on  that  account  the  as- 
j>ef!sment  as  to  the  personalty  was  held  void. 
Another  case  cited  by  the  defendant  Is  Stark 
T.  Sbupp,  112  Pa.  St  395,  3  AU.  864.  But  we 
do  not  see  that  this  case  is  in  point.  It  was 
an  action  of  ejectment,  in  which  the  plaintiff 
claimed  title  to  land  under  a  tax  sale.  The 
assessment  offered  In  evidence  in  support  of 
the  sale  showed  that  the  valuation  Included 
not  only  the  land  in  controversy,  but  also  per- 
sonal property.  The  tax  was  not  levied  on 
either  separately,  but  on  both  Jointly.  The 
court  said  that,  by  the  law  In  that  state,  the 
land  could  be  sold  only  for  Its  own  tax  prop- 
erly assessed  upon  it,  and  not  for  a  tax  on 
personal  property,  and  consequently  gave  Judg- 
ment for  the  defendant.  New  trial  granted, 
and  case  remitted  to  the  common  pleas  divi- 
sion for  further  proceedings. 


MEREDITH  et  al.  v.  NEW  JBIRSKY  ZINO 

&  IRON  CX).  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  7, 

1897.) 

CORPORATIOMS— PCRCHAfllt  or  Propicktt  —  Ultka 
ViKES— IXCKBASE  OP  STOCK —  RIGHTS  OP  OKIOI- 

NAL  Holders — Infrinoemknt — Rkmedt  at  Law 
— Consolidation  of  Rival  Interests — Monop- 
oly. 

1.  A  preliminary  order  will  not  be  granted  to 
restrain  a  corporation,  organized  for  mining  and 
reducing  ores  owned  by  it  within  the  state,  from 
entering  into  a  contract  for  the  purchase  of  simi- 
lar mines  lying  outside  the  state,  since  the  pur- 
chase may  be  made  and  the  contract  carried  out, 
and  the  corporation  still  be  at  liberty  to  dis- 
continue the  operation  of  work  outside  the  state, 
I  if  it  be  a  breach  of  the  original  contract  between 
'  the  stockholders. 

I      2.  Where  a  mining  and  manufacturing  con)0- 
]  ration    was    organized    under    Corporation    Act 
I  1875,  which  provides  (section  55)  for  the  pur- 
,  chase  of  property  with  stock,  such  provision  be- 
.  came  a  part  of  the  contract  between  the  stock- 
I  holders;    and  where  new  stock  is  issued  for  the 
'  purchase  of  mines,  which  will  become  a  part  of 
I  the  common  property,  from  which  all  stockhold- 
ers will  receive  the  same  benefit  original  holders 
cannot  insist  that  the  new  stock  shall  be  issued 
to  them  in  the  proportion  their  holdings  bear  to 
I  the  whole  amount  of  stock  before  the  increase. 
'      3.  In  case  the  corporation  deprives   a   stock-  ' 
holder  of  his  rights  in  this  behalf,  it  is  liable  to 
an  action  at  law  for  d^ug^^;   and  where  it  is 
of  sufficient  responsibih^'IS' answer  to  such  ac- 
tion, the  stockholder  la  not  entitled  to  equitable 
relief. 

4.  Rival  corporations  became  interested  in  the 
same  mineral  deposit,  on  the  supposition  that 
two  different  ores,  found  in  the  same  veins, 
could  be  separated;  the  two  having  been  sold, 
one  each,  to  the  two  corporations.  To  define  and 
separate  the  two  ores  in  practice  in  the  earth 
was  found  practicably  impossible.  Disputes 
arose  as  to  whether  the  various  veins  uncovered 
were  one  ore  or  the  other,  and  prolonged  and  ex- 
pensive litigation  followed,  extending  over  many 
years.  Finding  that  the  Issne  was  incapable  of 
satisfactory  judicial  determination,  a  contract 
was  made  whereby  the  rival  interests  were  to  be 
consolidated,  but  as  a  condition  precedent  it  in- 
volved the  purchase  of  other  mines  and  plants 
in  different  parts  of  the  state  and  country.  The 
corporations  exercised  no  public  franchise,  were 
simply  the  owners  of  a  species  of  property  which 
in  its  natural  state  is  of  no  use  to  mankind,  and 
their  output  comprised  but  a  small  fraction  of 
the  product  of  the  country.  Held,  that  the  con- 
tract did  not  tend  to  create  a  monopoly. 

Motion  by  William  T.  Meredith  and  another 
for  an  Injunction  against  the  New  Jersey  Zinc 
&  Iron  Company  and  others.  Heard  on  bill 
and  affidavit  In  support  of  the  motion,  and  on 
a  single  affidavit  opposed.     Denied. 

John  F.  Dillon,  Joseph  Coult,  and  James  E. 
Howell,  for  complainants.  John  L.  Cadwala- 
der,  George  W.  Wlckersham,  F.  J.  Mather, 
and  B.  V.  Llndabury,  for  defendants. 

PITNEY,  V.  C.  The  complainants  are,  sev- 
erally, the  owners  of  certain  shares  of  stock 
in  the  New  Jersey  Zinc  &  Iron  Company,  and 
seek  by  their  bill  to  enjoin  the  performance  of 
a  contract  entered  Into  by  that  company  with 
the  other  defendants.  The  New  Jersey  Zinc 
Company  was  organized  In  1880,  under  the 
general  corporation  act  of  this  state,  and  the 
purposes  and  objects  of  the  corporation  and 
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places  where  Its  business  Is  to  be  carried  on 
are  designated  as  follows  In  the  certificate  of 
organization:  "The  places  where  the  business 
of  the  company  is  to  be  carried  on  are  the 
county  of  Sussex  in  the  state  of  New  Jersey, 
the  city  of  Newark  In  the  county  of  Essex  in 
said  state,  and  In  the  city  of  New  York,  coun- 
ty and  state  of  New  York."  The  objects  are: 
"The  mining  of  zinc  and  iron  ores  and  other 
ores  and  mineral  substances;  the  manufac- 
ture and  sale  of  the  products  of  such  ores  and 
minerals;  the  purchasing,  leasing,  holding,  and 
selling  such  real  estate,  machineiy,  mines  and 
mineral  rights,  and  merchandise,  and  other 
personal  property,  as  may  be  deemed  neces- 
sary or  convenient  for  the  prosecution  of  the 
above  mentioned  business."  The  business  of 
selling  the  manufactured  product  of  such  ores 
and  minerals  out  of  the  state  was  to  be  car- 
ried on  "In  the  aald  city  of  New  York,  and 
the  principal  part  of  such  business  within 
said  state  Is  to  be  transacted  in  the  said  city 
of  Newark."  The  capital  stock  waa  fixed  at 
- 13,040,000,  divided  Into  30,400  shares  of  |100 
each.  The  complainants  are  the  holders  of  2&1 
of  these  shares,  a  little  less  than  1  per  cent  ot 
the  whole.  The  contract,  the  performance  of 
which  Is  sought  to  be  enjoined,  was  submit- 
ted to  a  meeting  of  the  stockholders,  called 
for  that  purpose,  and  received  the  approval  of 
about  eight-tenths  of  the  whole.  There  Is  no 
room  for  the  Inference  that  each  and  every 
stockholder  so  approving  did  not  have  the  op- 
I>ortunlty  to  examine  and  consider  the  propri- 
ety of  the  contract,  and  to  exercise  an  In- 
telligent Judgment  upon  it.  There  is  no  room 
for  inference  that  there  was  any  mistake,  or 
any  fraud,  actual  or  constructive,  In  the  proc- 
uration of  the  contract  Ttiere  is  no  room 
for  the  suspicion,  even,  that  the  case  presented 
has  any  of  the  features  of  those  cases,  un- 
fortunately quite  numerous  in  these  days, 
where  a  bare  majority  of  the  stockholders  In 
one  corporation  use  their  power  to  make  a 
contract  with  another  corporation.  In  which 
they  are  more  largely  Interested,  which  is  very 
advantageous  to  the  latter  and  disadvanta- 
geous to  the  former.  In  short,  there  Is  no 
room  to  suspect,  even,  that  there  is  the  least 
element  of  a  party  making  a  contract  with 
Itself.  It  follows  that  the  general  wisdom 
and  propriety  of  the  contract,  having  been  ap- 
proved by  so  large  a  majority  of  the  stock- 
holders, cannot  be  called  in  question  here,  and 
so  much  of  the  allegations  of  the  bill  and  ar- 
guments of  counsel  as  are  based  upon  the 
Idea  of  Its  Improvidence,  and  unsupported  by 
any  proof,  most  be  disregarded. 

However,  In  order  to  appreciate  the  value  of 
the  attack  on  the  contract  based  upon  other 
grounds  presently  to  be  mentioned.  It  is  worth 
while  to  state  generally  the  origin  and  object 
of  It  The  defendant  the  New  Jersey  Zinc  & 
Iron  Company  and  the  defendant  the  Hardy- 
ston  Mining  Company,  vety  recently  successor 
In  title  to  the  defendant  Lehigh  Zinc  &  Iron 
Company,  are  severally  the  owners  of  certain 
mineral  rights  situate  at  a  place  called  "Mine 


Hin,"  in  the  WallkOI  valley,  In  the  county  of 
Sussex.  The  mino'al  which  th^r  own  is  called 
"frankllnite,"  and  contains  Elnc,  and  its  value 
consists  In  the  presence  of  that  mineral  In  It. 
It  was  discovered  some  50  or  00  years  ago, 
and,  when  first  discovered,  and  before  the 
lodes  or  veins  In  which  It  was  found  were 
developed.  It  was  supposed  that  there  were 
two  distinct  minerals,  so  situate  that  they 
could  be  separately  owned  and  mined,  name- 
ly, zinc  and  frankllnite,— the  latter  a  peculiar 
mixture  of  mineral  substances  which  takes  It» 
name  from  the  village  of  Franklin,  near  which 
the  mines  are  situate.  Based  upon  this  sup- 
position, the  titles  to  the  two  different  min- 
erals, found  In  the  same  lodes  or  reins  at 
the  place  here  In  question,  were  s^arated. 
The  right  to  mine  the  zinc  ore  was  sold  by 
Itself,  and  the  right  to  mine  the  franklinJte  ore 
wa.s  sold  by  itself.  But  when  an  attempt  was 
made  to  define  and  separate  in  practice  the 
two  ores  In  the  earth,  it  was  found  that  It 
was  practicably  impossible,  and  a  serious  dis- 
pute at  once  arose  whether  the  various  veins 
or  portions  of  veins  which  were  uncovered 
were  frankllnite  or  zinc.  This  state  of  things 
has  led  to  a  series  of  litigations  in  the  state 
and  federal  courts,  with  varying  results,  which 
I  may  here  say  were  not  at  all  referred  to  In 
the  bill;  but  In  argument  counsel  for  defend- 
ants relied— and  I  think  properly— niwn  the 
common  knowledge  of  the  bench  and  bar  of 
this  state,  derived  from  the  official  rqwrts  of 
the  various  suits,  for  a  history  of  this  contro- 
versy. Before  adverting  to  those  reports  it  is 
proper  to  say  that  the  defendant  the  New  Jer- 
sey Zinc  &  Iron  Company  is  the  successor  in 
title  to  the  New  Jersey  Zinc  Company,  organ- 
ized under  a  special  charter  about  the  middle 
of  the  century,  and  which  became  entitled  t» 
the  "zinc"  ore  In  the  tract  caUed  "Mine  HIU." 
The  title  to  the  "frankllnite"  in  a  district 
known  as  the  "South  Half  of  Mine  Hill"  be- 
came vested  in  one  party,  and  that  of  the 
frankllnite  in  the  north  half  became  vested  in 
another  party. 

The  first  suit  was  between  the  old  New  Jer- 
8^  Zinc  Company  and  the  owner  of  the  frank- 
llnite on  the  south  half,  and  that  resulted; 
first,  in  a  victory  'or  the  frankllnite  company, 
as  reported  in  13  N.  J.  Eq.  308.  That  decision 
was  reversed  on  appeal  In  15  N.  3.  EVj.  418, 
and  the  title  to  both  ores  In  efTect  apparently 
vested  in  the  zinc  company.  That  was  in 
1862.  Under  that  decision  the  old  zinc  com- 
pany prosecuted  Its  business  upon  the  south 
half  of  Mine  Hill  until  some  time  in  the  next 
decade,  when  a  party  holding  an  unsatisfied 
mortgage  on  the  frankllnite  in  the  south  half, 
who  was  not  a  party  to  the  previous  litigation, 
foreclosed  his  mortgage,  obtained  the  title, 
and  commenced  a  suit  In  the  federal  conrt 
against  the  New  Jersey  Zinc  Company,  whldi 
resulted  adversely  to  that  company.  Tie  re- 
sult of  that  litigation  was  that  the  present 
New  Jersey  Zinc  &  Iron  Company  was  organ- 
ized, and  the  two  warring  titles  to  the  frank- 
llnite and  the  zinc  ores  were  conveyed  to  the- 
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netr  company,  whereby  it  became  the  undis- 
puted owner  of  all  the  ores  in  the  south  half 
of  Mine  Hill,  and  of  the  sine  ores  on  the  north 
half.  In  the  meantime  the  franklinlte  tm  the 
north  half  became  vested  In  the  Lehigh  Zinc 
A  Iron  Company,  and  about  nine  years  ago  the 
New  Jersey  Zinc  &  Iron  Company  commenced 
suit  against  the  Lehigh  Zinc  &  Iron  Company 
to  establish  its  Utle  to  the  north  half,  which 
salt,  with  varying  fortunes  in  the  ooorts,  was 
Anally  decided  against  the  New  Jersey  Zinc  & 
Iron  Company  in  November,  1896.  This  deci- 
sion, however,  covered  only  a  part  of  the  north 
half  of  the  hill.  Another  undeveloped  vein  of 
thi*  ore  still  remained  unaffected  by  the  de- 
cision. 

In  this  state  of  things  negotiations  were  en- 
tered into  between  the  parties  for  the  purpose 
«f  settling  the  litigation  by  the  purchase  by 
one  party  or  the  other  of  the  opposite  Inter- 
ests. The  Lehigh  Zinc  A  Iron  Company, 
which  had  been  taking  out  ores  on  the  north 
half  of  Mine  Hill,  sent  them  to  Bethlehem, 
Pa.,  where  they  had  a  large  establishment  for 
that  purpose,  to  be  treated  and  made  market- 
able, precisely  as  the  New  Jersey  Zinc  &  Iron 
Company  sent  their  ores  to  Newark,  N.  J., 
where  they  have  a  large  establishment  for 
that  purpose.  The  Lehigh  Zinc  &  Iron  Cmn- 
pany  also  had  a  cine  mine  near  their  works 
in  Pennsylvania,  and  refused  to  sell  or  con- 
solidate unless  the  settlement  Included  all  of 
their  plant  and  Its  offshoots.  There  was  a 
third  company,  the  defendant  the  Passaic  Zinc 
Company,  which  owned  a  franklinlte  mine 
near  Mine  HIU  in  Sussex  county,  and  works 
on  the  Hackensack  river  for  utilizing  its  prod- 
ucts. The  controlling  stockholder  In  that  com- 
pany, a  Mr.  Jones,  Interested  himself  In  bring- 
ing about  a  settlement  of  the  controversy 
between  the  New  Jersey  and  Lehigh  Compa- 
nies, and  proposed  to  sell  his  works  and  mines 
at  tbe  same  time.  Much  the  greater  value  of 
all  the  works  combined  was  found  In  the  mines 
owned  and  controlled  by  the  New  Jersey  Zinc 
&  Iron  Company  and  the  Lehigh  Zinc  &  Iron 
Company.  The  Passaic  Zinc  Company  also 
had  a  mining  and  reducing  plant  In  Wisconsin, 
and  another  in  Illinois,  of  more  or  less  value, 
and  Mr.  Jones  Insisted  that  these  plants  should 
go  with  the  sale  of  the  Passaic  Zinc  Works. 
The  sworn  statement  of  the  president  of  the 
New  Jersey  Zinc  &  Iron  Company  is  to  the 
effect  that  the  situation  of  affairs  was  such 
that  It  was  found  impracticable  to  effect  a  set- 
Uement  of  the  controversy  arising  out  of  the 
dlfflcultles  In  the  title  without  buying  up  all 
of  tbese  works.  With  that  view  the  contract 
In  question  was  entered  into,  which  was  pre- 
Umlnaiy  In  Its  nature,  and  depended  upon  the 
results  of  an  investigation  of  the  titles  of  all 
the  properties,  and  of  the  value  In  particular 
of  the  mines  In  Sussex  county.  Eminent  ex- 
perts, entirely  Indifferent  between  the  parties, 
were  cborjen  to  appraise  their  value,  and  fixed 
tbem  at  .a  very  high  figure.  The  price  to  be 
paid  \fy  the  New  Jersey  Zinc  &  Iron  Company 
tor  all  tlese  properties  was  (roughly)  $1,2S0,- 


000  In  cash,  and  the  Issue  of  82,S84  Shares  of 
stock,  of  13,298,400  par  value,  to  be  distrib- 
uted among  the  different  ownvs.  The  Lehigh  ' 
Zinc  &  Iron  Company  and  Ita  appendages,  In- 
cluding the  Hardyston  Company,  are  owned 
almost  entlr^  by  four  individuals,  Messrs. 
Richard  and  August  Heckscho:,  and  S.  P.  and 
J.  P.  Wetherlll.  The  Wetherllls  also  own 
certain  Interests  In  some  patent  rights  which 
pass  with  the  sale.  In  order  to  legitimatize 
the  future  operations  of  the  company  at  ipolnts 
outside  of  the  state,  and  to  make  the  necessary 
increase  of  capital  stock,  the  same  meeting 
of  stockholders,  which,  by  a  vote  of  about 
eight-tenths  of  the  whole,  approved  the  con- 
tract, approved  a  change  in  the  certificate  of 
organization,  by  which  the  company  was  en- 
abled to  mine  and  manufacture  outside  the 
state,  and  to  buy  and  hold  stocks,  etc.,  and  to 
Increase  Its  capital  stock. 

This  exposition  of  the  circumstances  and 
real  objects  of  the  contract  is  made  so  that 
the  objections  urged  by  the  complainants  may 
be  the  better  understood.  They  are  as  fol- 
lows: (1)  That  the  transaction  is  a  violation 
of  the  charter  rights  of  the  company  and  the 
contract  rights  between  the  stockholders  In  the 
following  particulars:  (a)  In  attempting  to 
buy  out  wholesale  Interests  in  a  large  number 
of  corporations,  for  which  they  agree  to  pay 
a  sum  larger  than  their  whole  capital,  (b)  In 
attempting  to  go  Into  the  mining  and  manu- 
facturing business  outside  of  New  Jersey,  (c) 
In  attempting  to  extend  the  business  to  points 
within  the  state  which  are  not  included  In 
the  original  ag^reement.  (2)  That  the  proposed 
consolidation  will  result  In  the  creation  of  a 
monopoly,  and  thereby  render  the  complain- 
ants* stock  and  rights  liable  to  forfeiture  at 
the  suit  of  the  state.  (3)  The  manner  of  In- 
creasing and  distributing  the  increased  cap- 
ital stock  is  objected  to,  the  particular  ground 
of  this  last  objection  being  that  any  Increase 
of  capital  stock  must  be  divided  among  the 
present  holders  of  stock  In  proportion  to  their 
holdings.  It  is  conceded  on  all  hands  that  the 
original  certificate  of  organization  of  this  com- 
pany forms  a  contract  between  the  several 
stockhcdders  which  cannot  be  affected  by  any 
change  In  It  made  by  virtue  of  any  subsequent 
act  of  the  legislature,  but  that  It  can  only  be 
effectually  changed  by  virtue  of  some  act  of 
the  legislature,  then  In  force,  which  can  and 
should  be,  so  to  speak,  read  Into  the  con- 
tract. It  Is  conceded  that  sections  6  and  86  of 
the  corporation  act  of  1875,  which  was  in  force 
when  this  corporation  was  formed,  cannot 
property  be  so  read  into  the  certificate.  Those 
sections  reserve  to  the  legislature  the  power 
to  recall.  In  whole  or  In  part,  the  legislative 
grant  of  corporate  existence  and  Immunity, 
and  to  annul  the  contract  between  the  state 
and  the  corporation,  but  do  not  give  the  right 
to  the  corxx>ratlon,  or  a  majority  of  its  stock- 
holders, to  alter  the  contract  entered  Into  be- 
tween them,  except  by  the  consent  of  each. 
But  it  Is  further  conceded  that  section  24  of 
tbat  act,  which  provides  for  an  increase  of 
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the  capital  stock,  and  section  33,  which  pro- 
TideB  for  a  change  in  the  nature  of  Its  business 
■  by  vote  of  two-thirds  In  Interest  of  the  stock- 
holders, and  section  55,  which  provides  for 
the  purchase  of  property  wltli  stock,  must  be 
so  considered  as  a  part  of  the  certificate  of 
organization,  and  hence  constituting  a  part  of 
\    the  contract  between  the  stocldjolders. 

The  change  in  the  contract  which  was  prin- 
cipally relied  upon  by  counsel  of  complain- 
ants was  the  pui-chase  of  property  and  carry- 
ing on  of  business  outside  the  state.  With 
regard  to  this  matter  it  is  enough  to  say  that 
I  do  not  find  It  necessary,  for  present  pur- 
poses, to  determine  whether  or  not  It  will  be 
a  breach  of  the  contract  between  the  stock- 
holders for  the  company  to  proceed  to  prose- 
cute mining  and  manufacturing  enterprises 
outside  of  the  state,  since  that  is  not  a  nec- 
essary part  of  the  contract  as  I  read  it.  or, 
If  it  be,  the  entire  purchase  may  be  made  and 
the  contract  carried  out,  and  the  company 
still  be  at  liberty  to  discontinue  the  operation 
of  work  outside  of  the  state.  The  purchasing 
of  these  plants  and  works  outside  of  the  state 
Is  not  an  irretrievable  step,  which  will  commit 
the  company  Irrevocably  to  an  enterprise  the 
prosecution  of  wlilch  will  be  a  breach  of  the 
original  contract  between  the  stockholders. 
For  that  reason  I  tlilnk  that  the  determina- 
tion of  that  question  may  be  properly  defer- 
red until  the  final  hearing  of  the  cause.  No 
great  or  present  Injury  will  result  from  the 
prosecution  of  the  work  pending  suit,  and 
hence  It  is  not  a  case  for  preliminary  restraint 
by  the  court.  This  removes  at  once  the  prin- 
cipal objection  made  by  the  counsel  of  com- 
plainants to  the  execution  of  this  contract. 
With  regard  to  the  power  to  execute  the  mort- 
gage, that  is  found  in  the  fourth  subdivision 
of  the  first  section  of  the  act  The  ownersltip 
of  the  mines  in  this  state,  and  the  working  up 
of  their  product,  is,  of  course,  directly  within 
the  original  purpose  of  the  act. 

The  power  to  Increase  the  capital  stock  is 
found  In  the  twenty-fourth  section  of  the  orig- 
inal act,  in  these  words:  "In  case  more  cap- 
ital is  necessary,  an  additional  certificate  stiall 
be  filed  under  the  Iiands  and  seals  of  two- 
thirds  In  Interest  of  the  stockholders,  or  their 
legal  representatives,  stating  the  amount  of 
such  additional  capital  required."  The  power 
to  so  increase  its  stock,  and  that  it  had  been 
effectively  done  in  this  case,  was  not  disputed 
by  the  counsel  of  complainants  in  their  brief 
or  In  oral  argument.  So  that  the  regularity 
of  the  proposed  Increase  is  not  drawn  in  ques- 
tion. The  only  point  made  in  that  connection 
was  that,  when  a  block  of  increased  stock  is 
issued,  each  of  the  old  holders  is  entitled  to 
such  a  proportion  of  it  as  his  holdings  bore  to 
the  whole  amount  of  stock  before  the  increase, 
and  that  co>nplainants'  rights  in  that  behalf 
are  about  to  be  Invaded.  At  the  argument, 
counsel  for  defendants  offered  to  the  complain- 
ants to  Insure  to  them  the  right  to  purchase 
at  par  such  proportion  of  the  new  stock  as  they 
would  be  entitled  to  under  the  rule  relied  upon. 


But,  casting  out  of  view  that  otter,  two  an- 
swers are  made  to  the  objection,  by  the  de- 
fendants: (1)  That  the  fifty-fifth  section  au- 
thorizes the  Issuing  of  stock  for  the  purchase 
of  property,  and  that  that  section,  which  most 
also  be  read  into  the  contract  between  the 
stockholders,  overrides  tlie  general  rule  in- 
voked; and  (2)  that  the  general  rule.  If  there 
be  such,  requiring  an  equal  distribution  of  new 
stock,  was  adopted  by  the  courts  for  the  pur- 
pose of  preventing  any  particular  stockholders 
or  clique  of  stockholders  from  appropriating 
to  themselves  the  right  to  subscribe  to  new 
stock  at  par  when  such  privilege  is  worth  a 
premium.  2  Beach,  Priv.  Corp.  {  473;  Gray 
V.  Bank,  3  Mass.  364.  In  the  case  in  hand, 
as  the  stock  is  issued  for  the  purchase  of  prop- 
erty which  will  become  a  iiart  of  the  common 
property,  and  from  which  the  dissenting  stock- 
holder will  receive  the  same  benefit,  if  any, 
as  each  of  his  associates,  I  can  see  no  reason 
for  the  application  of  the  rule  in  this  case. 
The  amount  of  stock  to  be  Issued  to  the  parties 
Interested  in  the  properties  to-  be  conveyed 
was  fixed  upon  the  basis  of  their  actual  value. 
The  parties  dealt  at  arm's  length,  and,  as  be- 
fore observed,  there  Is  no  reason  to  suspect 
that  there  is  here  the  least  element  of  a  party 
makhig  a  contract  with  himself.  Besides,  it 
is  well  held  in  such  cases  that,  in  case  the  cor- 
poration deprives  a  stockholder  of  his  rights 
In  this  belialf,  it  is  liable  to  an  action  at  law 
for  damages,  and  there  is  no  suggestion  that 
the  zinc  company  is  not  of  sufficient  responsi- 
bility to  answer  to  such  action.  For  these  rea- 
sons I  think  the  complainants  are  not  entitied 
to  relief  on  that  ground. 

It  remains  to  consider  the  question  of  iUegal 
combination,  which  would  subject  the  new 
corporation  to  an  attack  by  the  attorney  gen- 
eraL  Upon  such  consideration  as  the  four  days 
allowed  me  for  that  purpose  has  i)ermitted  me 
to  give  the  subject,  I  think  that  there  is  noth- 
ing in  that  ground.  The  circumstances  show 
that  it  Is  not  the  object  or  puri)ose  of  the  con- 
tract to  create  a  monopoly.  The  affidavit  of 
the  president  of  the  New  Jersey  Zinc  &  Iron 
CJompany  shows  that  the  zinc  ores  which  will 
be  controlled  by  it  after  these  several  pur- 
chases constitute  but  a  small  fraction  of  the 
world's  supply,  and  that  Its  product  of  zinc 
will  also  be  but  a  small  fraction  of  that  pro- 
duced throughout  the  country.  Besides,  buy- 
ing up  by  one  corporation  of  the  property  of 
another,  and  consolidating  the  whole  into  one 
business,  to  the  extent  and  in  the  manner  pro- 
vided for  In  this  agreement,  is  not.  In  my  JuJr- 
ment,  contrary  to  public  policy,  nor  does  it  tend 
to  create  a  monopoly.  The  question  was  care- 
fully examined  by  Vice  Chancellor  Green  in 
Eliermann  v.  Stockyards  Co.,  49  N.  J.  E3q.  217. 
23  Ati.  287,  and  that  opinion  was  reviewed 
and  reaffirmed  in  the  subsequent  case  of  Wil- 
loughby  V.  Stockyards  Co.,  50  K  J.  Eq.  656. 
25  Atl.  277,  heard  by  both  Vice  Chancellor 
Green  and  Vice  Chancellor  Van  Fleet,  and  they 
concurred  In  the  same  result  It  must  be  re- 
membered, In  tills  connection,  tliat  these  cam- 
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I)an!es  are  not  exercliiing  any  public  franchise 
of  carrying  iiassengers  or  goods,  but  only  the 
franchise  of  being  a  corporation.  Their  bu^- 
ness  is  one  that  may  be  conducted  by  private 
IndlTlduals.  They  are  simply  the  owners  of  a 
certain  species  of  property  which  In  Its  natural 
state  is  of  no  use  to  mankind,  and  which  after 
It  has  l>een  manufactured  and  made  fit  for 
use  can  hardly  be  classed  as  a  necessity.  The 
law  forbidding  forestalling  the  market  does 
not,  in  my  Judgment,  apply  to  the  purchase  of 
such  property.  Jac.  Law  Diet.;  Bout.  Law 
Diet.  tit.  "Forestalling."  By  the  law  of  the 
land  these  owners  have  the  right  to  exercise 
their  own  Judgment  as  to  when.  If  ever,  and 
how,  they  will  spend  their  money  in  preparing 
their  property  for  market  and  rendering  it  fit 
for  tiae  by  mankind.  Now,  I  am  unable  to 
find  any  foundation,  either  In  law  or  In  morals, 
for  the  notion  that  the  public  have  the  right  to 
have  these  private  owners  of  this  sort  of  prop- 
erty continue  to  do  business  In  competition 
with  each  other.  No  doubt  the  public  has  rea- 
sonable groimd  to  entertain  the  hope  and  ex- 
pectation that  its  Individual  members  will  gen- 
erally, In  their  several  struggles  to  acquire  the 
means  of  comfortable  existence,  compete  with 
each  other.  But  such  expectation  Is  based  en- 
tirely upon  the  exercise  of  the  free  will  and 
choice  of  the  Individual,  and  not  upon  any  le- 
gal or  moral  duty  to  compete,  and  can  never, 
from  the  naiure  of  things,  become  a  matter  of 
right  on  the  part  of  the  public  against  the  in- 
diyiduaL  In  fact,  the  essential  quality  of  that 
series  of  acts  or  course  of  conduct  which  we 
call  "competition"  is  that  It  shall  be  the  result 
of  the  free  choice  of  the  Individual,  and  not  of 
any  legal  or  moral  obligation  or  duty.  But  I 
am  satisfied  that  it  is  not  the  object  of  the  con- 
solidation to  smother  competition,  and  that  the 
real  object  is  to  put  an  end,  honorable  and  prof- 
itable to  both  parties,  to  a  litigation  whose 
issue  is  really  incapable  of  satisfactory  judi- 
cial detomlnation.  For  these  reasons,  which 
I  am  sorry  tliat  my  daily  attendance  in  court 
since  the  argument  has  prevented  me  from 
stating  more  at  length.  I  shall  advise  that  the 
application  for  an  order  of  restraint  be  denied. 


COLEMAN  V.  RKYNOLDS  et  al. 

(Supreme  C!ourt  of  Pennsylvania.     May  24, 
18970 

COXTITASOIMO— DaSD  IS  SCBSTITITTIOH  OF  ANOTH- 
BR— PURCBASE-HONBT  MoRTOAOB— 

Records— NoTicB. 

1.  After  sale  of  land  to  R.  and  L.,  and  execu- 
tion of  deed  to,  and  purchase-money  mortgage  by, 
them,  it  being  desired  by  them  that  all  interest 
in  the  land  should  be  vested  in  R.,  and  that  L. 
should  be  released  from  obligation,  it  was  agreed 
by  all  the  parties  tliat  the  recorded  mortgage  and 
the  unrecorded  deed  should  be  canceled,  and  a 
new  deed  from  the  vendor  to  R.  alone,  and  a 
mortgage  from  R.  to  the  vendor,  be  substituted 
in  their  places.  Edd,  that  the  deed  and  mort- 
gage 80  given  were  valid,  and  the  mortgage  en- 
titled to  all  the  privileges  and  priorities  of  a 
purchase-money  mortgage,  as  against  all  not  mis- 


led into  acquiring  ri^ts  on  the  appearance  of  a 
different  state  of  ficts. 

2.  A  purchaser  at  execution  sale  on  judgment 
against  R.  is  put  on  inquiry  whether  a  mortgage 
from  R.  to  C.  is  not  a  purchase-mouey  mortgage, 
though  the  last  shown  by  the  records  is  deed 
from  C.  to  R.  and  L.,  and  deed  from  L.  to  R.; 
the  records  showing,  recorded  prior  to  this,  but 
subsequent  to  date  of  deed  from  C.  to  R.  and  L., 
a  mortgage,  of  the  date  of  such  deed,  from  R, 
to  L,  and  C.,  and,  intermediate  such  records,  a 
record  of  deed  from  C.  to  R.,  mortgage  from  R. 
to  C,  of  same  amount  as  the  mortgage  from  R. 
and  L.  to  C,  and  satisfaction  of  the  latter  mort- 
gage, all  bearing  the  same  date, — that  of  their 
recording. 

Appeal  from  court  of  common  pleas,  Wyo- 
ming county. 

Proceeding  by  scire  facias  sur  mortgage  by 
Benton  Coleman  against  J.  C.  Reynolds,  mort- 
gagor, and  Lewis  Armstrong  and  A.  M.  Wrig- 
ley,  terre-tenants.  From  a  judgment  on  a  ver- 
dict directed  for  plaintiff  against  Col^nan,  but 
for  Armstrong  and  Wrigley  against  plalntlfF,. 
plaintiff  appeals.     Reversed. 

James  W.  Piatt  and  A.  RIcketts,  for  appel- 
lant. K  J.  Jordea  and  Chas.  £.  Terry,  for  ap- 
pellees. 

MITOHBLL,  J.  Plaintifr  in  March,  1891, 
sold  land  to  defendant  Reynolds  and  one  Llnd- 
ley,  conveyed  It  to  them  by  deed  of  that  date, 
and  received  from  them  a  purchase-money 
mortgage,  which  was  duly  recorded.  The 
deed,  however,  from  him  to  them,  was  not 
recorded  until  1898,  as  will  be  noted  later  on. 
Reynolds  and  Llndley  having  disagreed,  the 
latter  conveyed  his  Interest  In  the  land  to  the 
former,  and  desired  to  be  released  from  the 
oUlgation  of  his  bond  and  mortgage  to  the 
plaintiff.  Accordingly,  after  some  discussion, 
the  parties  agreed  Chat  the  mortgage  and  the 
unrecorded  deed  eihould  be  canceled,  and  a 
new  deed  from  plaintiff  to  Reynolds  alone,  and 
a  mortgage  from  Reynolds  to  plaintiff,  should 
be  substituted  in  th^  place.  This  arrange- 
ment was  carried  out.  The  new  deed  from 
plaintiff  to  Reynolds  and  the  mortgage  from 
Reynolds  to  the  plaintiff  wwe  executed  on 
November  11,  1891,  adcnowledged  a  few  days 
later,  and  recorded  on  November  28th;  the 
first  mortgage,  by  Reynolds  and  Llndley,  be- 
ing satisfied  of  record  by  plaintiff  on  the  same 
day.  In  the  meantime,  however,  on  Novem- 
ber 25th,  a  Judgment  was  entered  by  the 
Scranton  Savings  Bank  against  Reynolds  on  a 
judgment  note  given  by  him  the  day  before 
for  previous  indebtedness.  In  April,  1893, 
Reynolds,  without  the  knowledge  of  plaintiff, 
and  for  reasons  not  explained,  but  which  the 
course  of  events  indicate  rather  plainly,  put 
on  record  the  first  deed,  from  plaintiff  to  him- 
self and  Llndley.  In  April,  1894,  the  land  was 
sold,  as  the  property  of  Reynolds,  under  the 
f^ranton  Bank's  Judgment,  and  the  defendant 
Wrigley,  Joined  herein  as  terre-tenant,  became 
the  purchaser.  The  question  in  the  case  is 
whether  he  bought  subject  to  the  plaintiff's 
mortgage  of  November  11,  1891,  or  whether 
that  woa  not  to  be  considered  a  purchase-mon- 
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ey  mortgage,  and  Qierefore  waa  dlschaiKed  by 
the  sale  on  a  Judgment  entered  before  It  was 
recorded.  Aa  between  the  parties,  this  was 
clearly  a  purchase-money  mortgage.  It  waa 
In  fact  to  secure  the  anx>ald  purchase  money  on 
the  Tery  land  mortgaged.  It  la  not  claimed 
that  there  was  any  otber  consideration  for  it, 
and  It  is  beyond  question  that  the  arrange- 
ment was  not  made  for  plaintiff's  benefit  In 
any  way,  but  that  he  acquiesced  in  it  merely 
for  the  convenience  of  the  others,  and  on  the 
distinct  understanding  of  ail  that  his  rights 
were  not  to  be  affected.  Lindley  wanted  to 
be  let  out  of  his  obligation  in  regard  to  the 
land,  and  Reynolds  was  desirous  to  get  rid  of 
him.  Wilson  distinctly  says  the  second  m<n:t- 
gage  was  "to  be  done  so  as  to  let  Lindley  oat 
ot  the  deal;  *  *  *  to  get  rid  of  him  in  the 
transaction."  In  stating  the  arrangement,  I 
have  said  advisedly  that  the  first  deed  and 
mortgage  were  to  be  canceled,  and  the  new 
ones  substituted  in  their  place;  for,  although 
some  of  the  witnesses  tried  with  varying  suc- 
cess to  evade  the  use  of  the  words  "cancel"  and 
"substitute,"  yet  the  unquestionable  effect  of 
the  testimony  of  each  and  all  of  them  Is  that 
such  was  the  Intention,  and  the  only  purpose, 
of  all  the  parties  In  the  matter.  Being  badly 
advised,  they  did  it  in  this  way,  but  clumsy 
conveyancing  will  not  impair  rights  between 
parties.  The  thing  to  be  done  was  lawful, 
and  within  the  power  of  the  parties.  The  man- 
ner of  doing  It  was  not  material  between  them, 
nor  until  other  rights,  acquired  in  good  faith. 
Intervened.  On  November  lltb,  whoi  the 
deeds  were  executed,  there  were  no  such  other 
rights.  Tlie  court  l)^ow  held  that,  as  all  of 
plaintiff's  title  passed  from  him  to  Reynolds 
and  Lindley  by  his  first  deed,  his  second  deed, 
to  Reynolds  alone,  conveyed  nothing,  but  was 
a  nullity,  and  when  he  satisfied  the  first  mort- 
gage he  lost  his  purcliase-money  lien,  and  could 
claim  on  the  second  only  as  an  ordinary  mort- 
gage taking  rank  fnxn  the  date  of  record.  A 
verdict  was  therefore  directed  for  the  terre- 
tenants.  But  this  was  an  insufficient  ground 
on  which  to  rule  the  case.  It  is  true  that  title 
once  passed  by  a  delivered  deed  cannot  be  di- 
vested l^  mere  destruction  of  the  deed.  Tate 
r.  Clement,  176  Pa.  St.  560,  35  AtL  214.  But 
this  refers  to  the  destruction  of  title,  not  to 
Its  strengthening,  which  may  always  be  done 
by  additional  conveyances,  even  If  not  legrally 
necessary.  And  the  conveyancing  may  be 
changed  to  suit  the  convenience  or  whhn  of 
the  parties  at  any  time  until  other  rights  inter- 
vene. A  deed  of  release  or  quitclaim  or  con- 
firmation la  a  valid  instrument,  although  it 
may  In  fact  convey  no  interest  In  the  land, 
and  have  no  other  legal  effect  than  to  quiet 
the  fears  of  some  of  the  parties.  The  deed 
from  plaintiff  to  Reynolds  in  November,  1891, 
even  if  regarded  merely  as  a  deed  ot  confirma- 
tion or  quitclaim,  was  a  valid  instrument,  and 
must  be  looked  at  In  connection  with  the  clr- 
cnmstancea  and  purpose  of  its  execution.  So 
regarded,  It  Is  entirely  clear  that  the  deed  and 
the  mortgage  were  valid  and  effective  instru- 


ments In  substitution  for  the  prior  deed  and 
mortgage,  and  as  such  binding  on  the  parties, 
and  that  the  mortgage  was  a  valid  purchase- 
money  mortgage,  entitled  to  all  its  privileges 
and  priority  aa  such  between  the  parties,  and 
against  all  othera  but  Hiose  who  may  liave  been 
misled  by  plaintiff's  action  into  acquiring  rights 
on  the  appeaxanae  of  a  different  state  ot  facts. 
This  brings  us  to  the  really  important  ques- 
tion in  the  case,— were  these  terre-tenants  so 
misled?  If  it  were  necessary  to  decide  tlie 
case  upon  the  point  whether  Wri^ey  was  a 
bona  fide  purchaser  without  notice  of  plain- 
tllTB  mortgage,  we  sliould  be  obliged  to  say 
that  there  was  sufficient  evidence  to  send  that 
question  to  the  jury.  Conceding  that  no  spe- 
cific Item  of  evidence  rises  quite  to  the  rank 
of  the  notice  required  by  the  cases  dted  by 
appellee,  yet  all  the  circumstances  combine  to 
show  that  be  or  his  counsel  did  know  all 
about  It.  He  has  not  the  clear  standing  of  a 
purchaser  at  the  sheriff's  sale  relying  on  the 
record;  for  he  had  bought  directly  from  Reyn- 
olds, paid  the  agreed  price  to  Wilson,  and 
gone  Into  possession  before  the  sale.  The 
sherifTs  sale  was  a  mere  form  of  conveyan- 
cing to  get  a  title  clear  of  incumbrances,  chief 
of  which  was  the  bank's  Judgment  Wheth- 
er the  property  brought  much  or  little,  wlUiln 
the  limits  of  his  bargain,  was  of  no  moment  to 
Wrigley;  for  be  and  the  owner  had  already 
agreed  upon  a  price  to  be  paid,  without  refer- 
ence to  the  amount  bid  at  the  sale.  The  bank. 
with  a  Judgment  which,  on  the  face  of  the 
record.  If  plaintiff's  mortgage  could  be  ex- 
cluded as  Junior,  was  a  first  lien  for  ^,900, 
stood  by  at  the  sale,  and  let  the  property  be 
knocked  down  for  $55.  This  bid  waa  paid  by 
Wilson  out  of  the  money  which  Wrigley  Iiad 
previously  put  in  his  hands  as  the  purchase 
money  under  his  bargain  with  Reynolds,  and 
the  rest  of  that  money,  as  WUsoo  testifies, 
was  distributed  among  certain  of  Reynolds' 
creditors,  the  bank  getting  the  lion'a  share. 
It  is  difficult  to  regard  this  in  any  otber  light 
than  as  a  preconcerted  scheme  between  Reyn- 
olds and  the  other  parties  to  it,  in  which  the 
plaintiffs  mortgage  was  intentionally  shot 
out  But  It  is  unnecessary  to  put  the  case  oa 
that  ground,  as  the  record  notice  is  dedstve. 
Assuming,  as  the  most  favorable  aspect  of 
the  case  for  Wrigley,  that  he  was  an  Intend- 
ing purchaser  at  the  sheriff's  sale,  in  good 
faith  searching  the  record  to  ascertain  the 
itate  of  Reynolds'  title,  what  would  he  have 
found?  The  argument  of  his  counsel  In  this 
court  is  that  a  person  going  to  the  record  for  a 
search  in  18M  would  start  at  that  date,  and 
go  back  until  he  came  to  the  tit^  of  J.  C. 
Reynolds,  the  occupant  of  the  property,  and 
the  defendant  In  the  writ  on  which  the  sale 
was  to  be  made;  that  he  would  first  strike 
the  conveyances  from  Coleman  to  Reynolds 
and  Lindley,  and  from  Lindley  to  Reynolds, 
recorded  on  the  same  day,  April  5,  1893;  and 
that  having  thus  fbund  a  clear  record  title,  to 
which  Reynolds'  possession  was  rtferable.  he 
was  not  bound  to  look  further.    But  this  is 
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an  incomplete  Tiew.  While  he  would  have 
found  that  the  deed  waa  recorded  In  April, 
1888,  he  would  also  have  found  that  it  was 
dated  and  executed  in  March,  1891,  and  he 
was  thos  at  once  put  on  Inqulr?,  not  only  as 
to  any  incumbrances  or  changes  of  title  made 
by  Reynolds  since  1801,  but  also  as  to  any 
subsequent  conveyances  by  Reynolds'  grantor, 
tbe  plaintur,  made  and  put  on  record  ahead  of 
the  deed  to  Reynolds  and  Llndley.  This  is  not 
only  the  fule  of  strict  law,  but  is  the  practice 
of  safe  conveyanceis.  "Ordinary  practice 
should  always  carry  the  search  against  the 
grantor  down  to  the  date  of  the  recording  of 
his  deed,  if  it  has  not  been  recorded  within 
six  months  of  its  execution."  Price,  Liens, 
318.  "In  searching  for  conveyances,  seardi 
down  to  the  day  after  the  deed  to  any  pur- 
chaser has  been  recwded."  Id.  351.  Wrig- 
ley,  pursuing  his  inquiry  according  to  this 
rule,  would  have  found  the  deed  and  mort- 
gage of  November  U,  18^1,  between  plaintiff 
and  Reynolds.  For  reasons  already  noted,  he 
would  not  be  entitled  to  treat  this  deed  as  a 
nullity.  True,  it  was  from  the  same  grantor, 
for  the  same  land,  which  was  unusual,  but  It 
was  to  only  one  of  the  same  grantees.  There 
might  have  been  an  unrecorded  conveyance 
by  tbe  grantees  in  the  first  deed  to  the  gran- 
tor, or  there  might  have  been,  as  was  the  fact, 
a.  iiubstitation  by  agreement  of  parties.  Had 
tbe  deed  of  November,  1801,  been  to  a  third 
party,  It  would  unquestionably,  being  first  re- 
corded within  time,  have  cut  out  the  title  of 
Reynolds  and  Lindley  under  the  deed  of 
March.  How  far  Reynolds'  tlUe  under  it  su- 
persedes his  prior  title  under  the  unrecorded 
deed,  we  need  not  consider.  The  record  put 
the  searcher  on  inquiry  as  to  the  explanation 
of  the  second  conveyance,  and  was  notice  of 
•everything  which  inquiry  would  have  shown 
him.  Then,  as  to  the  mortgages,  he  would 
have  found  a  first  one,  of  even  date  with  the 
first  deed,  and  duly  recorded,  but  satisfied  No- 
vember 28,  1891,  and  recorded  on  this  same 
day;  a  seccHid  one,  on  tbe  same  land,  for  the 
saoie  amount,  to  the  same  mortgagee,  by  one 
of  tbe  same  mortgagors,  and  executed  and  re- 
corded contemporaneously  with  the  deed  of 
November  11,  1891.  Both  these  mortgages 
were  prima  fade  for  purchase  money,  for  they 
were  by  the  grantees  to  tbe  grantor,  on  the 
day  of  the  grant,  and  tbe  exact  state  of  facts 
exi-sted  which  in  Appeal  of  City  Nat.  Bank, 
91  Pa.  St  163,  168,  was  declared  to  put  the 
party  on  Inquiry.  It  was  there  said:  "The 
record  showed  the  deed  from  Hall  and  the 
mortgage  to  him  on  the  same  land,  both  bear- 
ing tbe  same  date,  and  they  were  both  re- 
corded on  tbe  same  day.  These  facts  were 
Fufflcient  to  put  a  purchaser  of  the  mortgage 
from  Nichols  on  Inquiry.  Due  Inquiry  would 
readily  have  resulted  in  full  notice  of  the  pre- 
ferred lien  of  the  Hall  mortgage."  It  Is  thus 
clear  that  an  Intending  purchaser  searching 
tbe  record  at  the  time  of  the  sheriffs  sale  was 
put  uiion  direct  Inquiry  as  to  plalntlfCs  mort- 
.gage,  and,  he  or  his  counsel  having  neglected 
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to  makB  it,  he  took  the  risk,  and  must  bear 
the  consequences  of  the  facts  as  they  really 
were. 

There  is  one  other  question  in  the  case,  to 
which  we  may  refer  briefly,  to  avoid  miscon- 
struction from  its  omission.  Plaintiff  put  his 
original  mortgage  on  record  In  due  time,  and 
kept  it  there  until  the  second  was  recorded. 
The  second  was  a  valid  purchase-money  mort- 
gage between  the  parties,  there  were  no  inter- 
vening rights,  and  the  phihitifr  had  therefore 
done  all  that  was  necessary  to  preserve  his 
priority,  up  to  that  time,  against  all  the  world. 
Ordinarily  no  mortgagee  Is  bound  to  do  more, 
or,  having  once  put  his  title  clearly  on  the 
record,  to  concern  himself  about  future  deal- 
ings with  the  property  by  other  parties.  It  is 
by  no  means  clear  that  the  subsequent  act  of 
Reynolds,  in  recording  the  first  deed  without 
his  participation,  could  deprive  tbe  plaintiff 
of  his  priority,  even  as  against  a  purchaser 
without  notice.  But  we  do  not  find  it  neces- 
sary to  go  further  into  this  question.  On  the 
undisputed  facts,  the  verdict  should  have  been 
directed  for  the  plaintiff  against  the  terre-ten- 
ants as  well  as  the  defendants.  Judgment  re- 
versed, and  now  judgment  entered  for  plain- 
tiff. 


FILBERT  et  al.  v.  CITT  OF  PHILADEL- 
PHIA. 
(Supreme  Court  of  Pennsylvania.    May  27, 
1897.) 
Municipal  Corporitioxs  —  GrpicERS—  Powsrs— 
Contracts— CoxsTRUCTios— Pehfobm- 

ANCE— COMPBNSATIO.S. 

1.  A  contract  to  construct  a  reservoir  for  a 

city,  with  the  plans  ^nd  specifications  made  a 
part  thereof,  contained  elaliorate  details  as  to  the 
kind  of  work  to  be  done  and  materials  to  be  fur- 
nished. ITie  director  of  pablic  works  was  given 
the  right  to  reject  materials  or  work  if  nnsuitabie 
or  defective,  to  supply  other  materials,  and  em- 
ploy other  contractorE  or  worluuen  in  case  the 
work  should  be  done  defectively,  and  was  made 
the  sole  judf;e  of  the  quality  of  the  work  and 
materials  and  of  tbe  meaning  of  tlie  specificadons. 
The  materials  wer^  to  be  furnished  and  work 
performed  in  "exact  accordance  with  the  plan 
on  file  in  the  department  of  public  works  and 
the  specifications  hereto  attached,"  subject  to 
changes  which  might  be  made  by  the  city.  At 
the  close  of  a  description  of  the  numerous  things 
to  be  done  in  the  construction  of  the  reservoir 
and  the  ornamentation  of  the  grounds  was  the 
statement,  "and  all  work  necessary  to  make  a 
complete  and  perfect  reservoir  ready  for  use  and 
to  leave  the  grounds  in  a  suitable  condition." 
EeU,  that  the  quoted  clause  did  not  make  it  the 
doty  of  the  contractors  to  construct  a  reservoir 
tttat  would  not  leak,  regardless  of  whether  it 
should  be  in  exact  accordance  with  the  plans  and 
specifications. 

2.  By  ordinance  the  director  of  pablic  works 
was  instructed  to  prepare  plans  and  specifications 
and  to  award  a  contract  tor  the  construction  of 
a  reservoir  for  a  city.  The  contract  prepared  by 
iiim  and  approved  by  the  council  bound  the  con- 
tractors to  adopt  any  change  of  plans  that  mfeht 
be  deemed  advisable,  the  allowance  in  cost  for  or 
against  them  to  be  determined  b.v  the  director, 
and  the  director  was  authorized  to  increase  or  de-. 
crease  the  amount  of  excavation  and  of  materials 
of  all  kindb  apeciiied,  and  was  constituted  the 
sole   arbiter  to   -letermiu*   the   meaning  of   the 
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eipedflcations,  >  and  wbeilier  they  had  been  com- 
plied with,  fldd,  that  the  director  was  empow- 
ered to  make  conges  in  the  plans  and  speafica- 
tions. 

3.  There  can  be  no  deduction  in  favor  of  a  de- 
fendant as  eompensation  on  a  recoyery  against 
him  for  substantial  performance  of  a  contract 
notwithstanding  defects  in  the  work,  where  he 
makes  no  proof  as  a  foundation  for  such  an  al- 
lowance. 

Appeal  from  conrt  of  common  pleas,  Phila- 
delphia county. 

Assumpsit  by  Ludwlg  S.  Filbert  and  others, 
partners  as  Filbert,  Pwter  &  Oo.,  against  the 
city  of  Philadelphia,  to  recover  the  balance  due 
on  a  contract  for  the  construction  for  defend- 
ant of  a  reservoir  known  as  the  "Queen  Lane 
Reservoir."  From  a  Judgment  for  plaintiflB, 
defendant  appeals.     Affirmed. 

John  L.  Klnsey,  City  Sol.,  and  J.  W.  Cathar- 
ine and  James  Alcorn,  Asst  City  Sols.,  for  ap- 
pellant. Henry  F.  Walton,  A.  S.  L.  Shields, 
and  John  G.  Johnson,  for  appellees. 

FELL,  J.  The  two  main  propositions  upon 
which  the  appellant  relies  are:  (1)  Tbat  the 
plaintiffs'  obligation  was  not  fulfilled  by  the 
construction  of  a  reservoir  in  exact  compliance 
wltlj  the  terms  of  their  contract  with  the  dty, 
but  that  they  were  bound  to  construct  a  reser- 
voir through  which  water  would  not  pene- 
trate; (2)  that  the  director  of  public  works 
had  no  power  to  make  any  cliange  In  the  plans 
and  specifications,  and  that  for  a  construction 
made  In  compliance  with  the  changes  directed 
by  him  there  could  be  no  recovery.  To  an- 
swer these  propositions  we  must  consider  the 
terms  of  the  agreement,  the  cause  of  the  de- 
fects alleged,  and  the  character  of  the  changes 
which  were  directed. 

The  plaintiffs  entered  Into  a  contract  with 
the  city  to  construct  a  reservoir  on  a  tract  of 
land  containing  about  65  acres,  for  the  sum  of 
11,159,591.  The  general  agreement,  and  the 
plans  and  specifications  which  were  made  a 
part  thereof,  together  contain  the  most  elabo- 
rate details  as  to  the  kind  of  work  to  be  done 
and  the  materials  to  be  furnished.  The  di- 
rector of  the  department  of  public  works  Is 
given  the  right  to  reject  materials  or  work  If 
unsuitable  or  defective,  to  supply  other  mate- 
rials and  employ  other  contractors  or  work- 
men in  case  the  work  should  be  done  defective- 
ly or  not  prosecuted  diligently,  and  as  between 
the  contracting  parties  he  Is  made  the  sole 
Judge  of  the  quality  and  quantity  of  the  work 
done  and  materials  furnished  and  of  the  mean- 
ing of  any  part  of  the  specifications.  The  con- 
tract provides  that  the  materials  shall  be  fur- 
nished and  the  work  performed  "In  strict  and 
exact  accordance  with  the  plan  on  file  In  the 
department  of  public  worlu  and  the  specifica- 
tions hereto  attached."  Hie  provision  for 
changing  the  contract  is  as  follows:  "The  con- 
tractor is  bound  to  adopt  any  change  of  plans 
tliat  may  be  deemed  advisable,  and  an  allow- 
ance shall  be  made  for  or  against  him,  as  the 
case  may  be,  the  amount  of  sudi  allowance 
to  be  determined  by  the  chief  of  the  bureau 


of  water  and  approved  by  the  director  of  the 
department  of  public  works,  and  stated  in 
writing  previous  to  the  work  being  done.  Such 
alterations  will  not  annul  the  contract  except 
as  to  such  altered  parts."  In  the  apecifica- 
Uons,  under  the  head  of  "Approximate  Quan- 
tities," and  following  a  detailed  statement  of 
tbe  amourt  of  excavation  to  be  made  and  of 
materials  of  various  kinds  to  be  furnished,  !c 
this  sentence:  "The  quantities  are  aK>roxi- 
mate  only,  and  the  director  of  the  departmait 
of  public  works  reserves  the  right  to  Increase 
or  diminish  them  as  he  may  deem  necessary." 
Under  oae  of  the  thirty  subheads  in  the  spedfi- 
catlons,  the  work  to  l>e  done  Is  named  in  one 
sentence  as  the  tearing  down  and  removal  of 
buildings,  etc.,  the  making  of  excavations,  the 
construction  of  embankments  and  roadways. 
the  seeding  and  sodding  of  the  grounds,  tbe 
building  of  walls,  the  lining  of  tbe  interior 
slope,  the  building  of  walks  and  stop  houses, 
the  removal  of  all  surplus  material,  "and  all 
work  necessary  to  make  a  complete  and  per- 
fect reservoir  ready  for  use  and  to  leave  the 
grounds  in  a  suitable  condition." 

The  last  clause  of  this  sentence,  which  closes 
a  description  of  the  numerous  things  to  be 
done  in  the  construction  of  the  reservoir  and 
the  ornamentation  of  the  grounds  with  the  gen- 
eral statement,  "and  all  work  necessary  to 
make  a  complete  and  perfect  reservoir  ready 
for  use  and  to  leave  the  gmunds  In  a  suitable 
condition,"  Is  tlie  basis  of  the  contention  that 
It  was  the  duty  ot  tbe  contractors  to  turn  over 
to  the  dty  a  reservoir  that  would  not  leak,  al- 
though the  one  they  constructed  and  delivered 
was  In  exact  accordance  with  the  plans  and 
spedflcations.  The  leaking  of  the  reservoir 
appears  to  have  been  due  to  the'  Insufficient 
thickness  ot  the  clay  bottom.  The  clay  used 
would  have  been  sufficient  if  It  had  rested 
upon  solid  rock;  but  the  foundation  of  the 
reservoir  was  micaceous  rodi,  which  contalneJ 
fissures,  through  which  the  water  which  per- 
colated throu^  the  clay  found  an  outlet  This 
defect  In  the  reservoir  was  not  due  to  defective 
material  or  worlunanship  in  Its  construction. 
To  hold  the  plaintiffs  answerable  for  It  would 
be  to  hold  them  as  warranting  that  the  reser- 
voir should  be  a  perfect  reservoir,  notwith- 
standing that  Its  defects  might  be  due  entirely 
to  its  site  or  to  the  specifications.  This  Is  pre- 
dsely  the  position  taken  by  the  dty,  and  it 
cannot  be  sustained.  Tlie  contract  does  not 
admit  ot  such  a  construction.  It  was  not  at 
any  time  a  fixed  and  certain  contract,  as  tlie 
city,  through  her  officials,  could  make  any 
changes  which  were  deemed  necessary,  and  the 
contractors  were  bound  to  build  as  directed. 
The  words  "all  work  necessary,"  etc.,  follow 
the  enumeration  of  the  things  to  be  done,  and 
they  were  doubtless  Intended  to  cover  points 
of  construction  which  might  have  been  over- 
looked, or  whldi  might  afterwards  be  found 
to  be  necessary,  or  which  could  not  then  lie 
specified,  as  the  working  plans  had  not  b«« 
comideted.  The  contractors  were  given  nc 
discretion.   Every  line  was  drawn,  every  grade 
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was  fixed,  and  every  detail  was  proylded  for 
by  tbe  dty.  If  t^e  contractors  had  thought 
It  wise  to  depart  from  the  plans,  and  had  done 
w,  and  built  a  better  reeerroir,  they  could  have^ 
recovered  nothing.  There  would  have  been  a 
deliberate  and  willful  departure  from  the  terms 
of  the  contract,  which  would  have  defeated 
their  entire  claim  for  the  price.  We  cannot 
conclude  that,  under  an  agreement  which 
might  be  changed  from  time  to  time,  and  In 
which  the  only  certain  thing  was  that  mate- 
rials should  be  furnished  and  work  performed 
"In  strict  and  exact  accordance  with  plans  and 
specifications"  prepared  or  to  be  prepared 
tha«af  ter  by  the  city,  it  was  intended  that  the 
contractors  should  do  more  than  make  a  reser- 
voir complete  and  perfect  according  to  the 
plans  and  specifications  furnished.  Tbe  words, 
"all  work  necessary  to  make  a  complete  and 
perfect  reservoir,  ready  for  use,"  found  at  the 
end  of  one  of  the  specifications  in  which  the 
kind  of  work  to  be  done  is  described,  when 
read  In  connection  with  other  parts  of  the 
agreem«it,  do  not  indicate  on  intention  that 
tlie  contractors  wwe  to  be  responsible  for  the 
result  if  there  was  no  default  on  their  part. 

Tills  is  not  the  case  of  an  undertaking  ab- 
solutely to  construct  a  particular  thing,  or  to 
constmct  a  thing  according  to  plans  furnished 
by  the  builders,  or  of  a  failure  because  of 
accident  to  the  works  or  the  sinking  of  the 
foundation  on  which  the  structure  was  to 
stand.  The  failure  to  obtain  the  result  desired 
was  not  owing  to  the  failure  to  do  the  work 
as  agreed,  bat  to  causes  over  which  the  plain- 
tilfs  at  no  time  had  controL  By  ordinance 
the  director  of  the  department  of  public  works 
was  instructed  to  i»«pare  plans  and  specifica- 
tions, and  te  award  the  contract  for  the  con- 
Rtruction  of  the  reservoir.  The  contract  pre- 
pared by  him  and  approved  by  the  councils 
bound  the  ccmtractor  to  adopt  any  change  of 
plans  that  might  be  deemed  advisable,  the  al- 
lowance in  cost  for  or  against  them  to  be  de- 
termined by  the  director;  and  full  power  was 
given  the  director  to  increase  or  decrease  the 
amount  of  excavation  and  of  materials  of  ail 
kinds  q;>ecified.  The  contract  authorized  and 
entered  into  reserved  to  the  dty  the  privilege 
of  making  changes  in  Its  terms  as  the  work 
progressed,  and  either  by  expression  or  by  di- 
rect and  necessary  Implication  the  director  of 
public  works  was  empowered  to  make  such 
changes,  and  was  constituted  the  sole  arbiter 
to  determine  tbe  meaning  of  the  specifications, 
and  whether  they  had  been  complied  with. 
As  to  the  wisdom  of  delegating  the  power  to 
change  municipal  contracts,  much  might  be 
tald  on  either  side.  The  delegation  of  such  a 
power  furnishes  the  opportunity  for  its  abuse, 
but  it  eeems  to  be  almost  essential  to  tbe  prose- 
cution of  works  of  great  magnitude.  It  is 
not  the  experience  of  Ufe  that  large  confi- 
dences are  betrayed  more  frequently  than 
nnan  ones.  It  is  conceded  in  this  case  that 
the  changes  were  honestly  made  for  the  benefit 
of  tbe  city.  Tbe  important  changes  made 
were  suggested  by  the  experience  Ihe  deiwrt- 


ment  had  had  witb  otber  reservoirs  after  the 
contract  was  entered  into,,  and  none  of  them 
increased  the  cost  of  the  work.  But  we  are 
concerned  with  the  question  of  power  only. 
We  are  not  dealing  with  alterations  In  a  con- 
tract made  without  authority,  or  which  radi- 
cally change  the  general  cliaiacter  of  the 
work,  but  with  those  expressly  authorized  and 
provided  for,  which  concerned  only  the  de- 
tails of  construction.  If  the  conti-act  had  not 
permitted  changes,  it  would  not,  of  course, 
have  been  within  the  power  of  the  director  to 
make  them;  but  we  see  no  reason  to  doubt 
the  power  of  the  dty  to  provide  in  the  con- 
tract for  such  changes  as  were  made,  and  to 
authorize  the  director  to  make  them. 

The  learned  Judge,  in  his  cliarge,  clearly 
stated  tbe  law  as  to  substantial  performance, 
and  Instructed  the  Jury  that.  If  there  had 
been  no  willful  departure  from  the  contract  or 
omission  In  essential  points,  and  the  contract- 
ors bad  honestly  and  faithfully  performed 
their  contract  in  Its  material  and  substantial 
particulars,  a  forfeiture  of  the  right  of  re- 
muneration would  not  arise  by  reason  of 
merely  technical,  inadvertent,  or  unimportant 
omissions  or  defects;  and,  imder  the  evidence 
in  the  case,  we  cannot  say  that  there  was  any 
error  in  refusing  the  defendant's  fifth  point. 
The  instruction  asked  for  was  that,  if  there 
had  been  substantial  but  not  strict  perform- 
ance, tbe  defendant  was  entitled  to  such  a  de- 
duction as  would  compensate  for  deficiendes. 
Where  there  is  a  recovery  for  substantial  per- 
formance notwithstanding  defects,  there  should 
be  a  deduction  as  a  compensation  to  the  de- 
fendant Monocacy  Bridge  Co.  v.  American 
Iron  Bridge  Manuf 'g  Co.,  SH  Pa.  St.  517.  But 
there  must  be  proof  as  a  foundation  for  tbe 
claim  for  an  ailowauce.  The  learned  trial 
Judge,  In  answering  the  point,  said  that  the 
law  was  correctly  stated,  but  that  there  was 
no  evidence  of  the  cost  of  repairs;  and  our 
attention  has  been  directed  to  none  which 
would  have  Justified  an  allowance  on  any 
ground.     Tlie  Judgment  is  afilrmed. 

WILLIAMS,  J.  I  concur  In  this  judgment, 
but  I  feel  bound  to  put  my  reason  for  such 
concurrence  on  the  record.  A  dty,  like  a 
natural  person,  is  bound  by  Its  Improvident 
contracts,  after  performance  by  the  other 
party,  unless  fraud  is  shown.  This  Judgment 
can  be  sustained  only  upon  that  ground.  As 
originally  drawn,  the  specifications  for  the 
Queen  Lane  reservoir  were  all  that  could  be 
desired  for  tbe  protection  of  the  city;  and 
tbe  contract,  with  the  exception  of  a  single 
provision,  was  wise  and  adequate.  But  the 
objectionable  provision  put  the  stipulations  of 
the  contract  and  the  well-drawn  specifications 
under  the  power  of  certain  offlcers.  They 
were  empowered  to  supervise,  which  was 
proper  enough,  but  they  were  also  empower- 
ed, as  they  held,  to  change  tbe  terms  of  the 
contract  at  will,  to  add  to  or  diminish  the 
work  required  by  the  specifications,  increase 
or  diminish  the  quantity  or  tbe  character  of 
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materiaJa  oaed,  and  readjuat  the  compensation 
of  the  (Kxitractora  and-  the  cost  to  the  city, 
without  the  consent  oc  knowledge  of  ttie  mo- 
olcipality,  and  without  reqponaibUlty  for  the 
GonsequenceB.  Under  this  provlaion  great 
cliangea  were  made  In  this  contract.  The  tes- 
timony shows  tliat  these  changes  are  responai- 
Ue  for  the  worttdessness  of  the  reserroli  and 
tl>e  waste  of  hundreds  of  thousands  of  doUata 
in  repairs.  The  appellees  say,  In  their  argu- 
ment: "The  chief  of  the  liureau  of  water, 
therefore,  naturally  endeavored  to  economize. 
The  result  of  his  economy  waa  the  specifica- 
tion of  a  depth  of  clay  bottom  Insufficient  for 
the  purpose.  The  water,  therefore,  penetrat- 
ing through  this  insufficient  clay  bottom,  sank 
Into  the  fissures  of  the  rotten  or  micaceous 
rock,  and  found  its  way  In  natural  channels, 
thus  manifesting  the  soK:alled  leaks."  Redu- 
cing the  thickness  of  the  bottom  reduced  Its 
power  to  hold  water,  and  changed  a  material 
provision  in  the  contract.  Changes  made  in 
the  contracts  of  the  city  should  be  made  only 
by  the  dty.  The  municipality  ought  never 
to  attempt— nor,  if  the  question  be  properly 
raised,  has  it  the  legal  right— to  abdicate  its 
functions  and  invest  an  officer  with  unlimited 
power  over  its  contracts  and  the  pockets  of 
its  taxpayers.  It  does  not  seem  to  be  doubt- 
ed that  these  changes  were  honestly  made, 
and  as  the  result  ot  mistaken  advice  from  sub- 
ordinate officers.  They  were  none  the  less 
disastrous  on  that  account.  Tbe  city  must 
pay  enormously  because  of  changes  that  were 
wholly  unnecessary,  and  that,  as  the  event 
shows,  ought  never  to  have  been  made.  The 
vice  la  In  the  provision  to  which  we  have  re- 
ferred, and  it  ought  never  to  appear  again. 

STERRETT,  C.  J.,  concurs  in  the  foregoing 
opinion. 


In  re  HOGAN'S  ESTATE. 

(Supreme  Court  of  Pennsylvama.    May  27, 
1897.) 

ASSIONMENTS    FOR     BSNKFIT    Of    CrKDITORS— AT- 

TACKiso  Claims— MoKTOAOEs — Ezecc- 

TION  IS  BlaKK. 

1.  If  is  not  necessary  tliat  a  creditor  have 
judgment  before  the  debtor  makes  an  nssigiimont 
for  creditors,  tliot  he  may  attack  for  fraud  judg- 
meuta  obtained  by  creditors  before  the  assign- 
meut. 

2.  A  mortgage  on  the  separate  property  of  a 
married  woman  is  valid,  though  she  and  her  hus- 
band executed  and  delivered  it  and  their  bond, 
blank  as  to  the  amount  of  consideration,  and 
such  blanks  are  afterwards  filled  up  by  the  mort- 
gagee in  the  presence  of  the  wife  alone. 

Appeal  from  court  of  common  pleas,  Clinton 
county. 

In  the  matter  of  the  assignment  of  Edward 
Hogan  and  Nancy  Hogan  for  the  benefit  of 
creilitors.  From  a  decree  distributing  the 
money  in  the  hands  of  S.  M.  McCormick,  as- 
slgnee^  Daniel  Hogan  and  another  creditor  ap- 
peal.   Affirmed. 


The  condnslona  ot  law  contained  In  the  au- 
ditor's report  are  as  follows: 

"The  law  to  be  applied  in  this  case,  and  the 
different  propositions  made,  all  seem  to  be 
embraced  in  the  points  submitted  by  C.  S.  M^ 
Cormick,  Esq.  To  answer  and  rule  on  these 
will  dispose  of  all  the  questions  of  law  brought 
up  in  the  distribution.  They  will  be  disposed 
of  In  their  order: 

"First.  That  creditors  at  large,  or  who  had 
not  obtahied  Judgment  at  the  time  of  the  as- 
signment, cannot  be  heard  to  charge  fraud 
against  a  creditor  who  had  Judgment.  The 
auditor  does  not  understand  the  rule  of  law  to 
be  as  broad  as  it  is  stated  in  the  request  S. 
M.  McCormick,  a  lien  creditor  before  the  as- 
signment, and  the  Holloway  Bottling  Compa- 
ny, Everett  &  Co.,  and  Elisabeth  Schroeder, 
Judgment  creditors  after  the  assignment,  charge 
fraud  against  the  judgment  of  Edward  Gal- 
lagher and  Daniel  Hogan  for  $2,500.  The 
rule,  as  laid  down  by  Stewart,  J.,  in  Wenger's 
Assigned  Estate,  17  Pa.  Co.  Ct.  203,  and  the 
cases  there  cited.  Is  that:  'When  the  law  gives 
creditors  the  right,  for  their  own  protection, 
to  assail  fraudulent  conveyances  made  to  hin- 
der, delay,  and  defraud  tliem,  it  has  regard  to 
such  creditors  only  as  have  established  their 
right  to  participate  in  the  fund  or  property. 
In  legal  proceedings  it  Is  never  assumed  that 
one  man  Is  creditor  of  another.  The  law  pr»- 
vldes  a  way  for  the  determination  ot  such 
rights,  and  the  party  asserting  a  claim  against 
another  stands  in  the  attitude  of  a  claimant 
merely,  tmtll  in  some  appropriate  judicial  pro- 
ceeding his  claim  has  been  established,  llie 
process  does  not  create  the  relation  of  debtor 
and  creditor,  but  It  declares  it  so  that  It  Is  no 
longer  dilutable.  Until  judgment  has  been 
obtained,  or  a  specific  lien  acquired,  it  cannot 
be  definitely  known  that  the  claimant  Is  a  cred- 
itor. This,  as  we  msderstand,  Is  the  reason 
of  the  rule  which  obtains  generally,  restricting 
the  right  of  contest  in  such  cases  to  tho«ie 
whose  claims  are  in  judgment,  or  who  have  a 
specific  lien  upon  the  fund.  *  *  *  A  cred- 
itor by  simple  contract  Is  within  the  protection 
of  the  statute  as  much  as  a  creditor  by  judg- 
ment, but  until  he  has  a  judgment  and  a  h'en. 
or  a  right  to  a  lien,  upon  the  specific  property, 
he  Is  not  in  condition  to  assert  his  rights  as  a 
creditor.' 

"Second.  That  Hen  creditors  whose  liens 
date  prior  to  the  date  of  the  Gallagher  and 
Hogan  judgment,  and  are  not  affected  by  any 
distribution  that  may  be  made  to  the  said 
judgment,  are  not  such  interested  parties  a$ 
can  be  heard  to  contest  the  right  of  said  Gal- 
lagher and  Hogan  judgment  to  take.  Tbl» 
proposition  the  auditor  agrees  to. 

"Third.  That  in  assignments  for  the  benefit 
of  creditors  the  asslguee  stands  In  the  shoes 
of  the  assignors,  and  is  their  representative. 
and  in  no  way  represents  the  creditors.  This 
proitosition  Is  also  true. 

"j^urth.  That  the  auditor  can  only  Inquire 
Into  tlie  question  of  fraud  as  to  the  Gallaghiv 
and  Hogan  Judgment,  and  cannot  inquh«  into 
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the  disability  of  Mrs.  Hogan  to  Join  In  the  exe- 
cution of  the  single  bill  upon  which  the  judg- 
ment was  entered,  so  long  as  she  does  not 
complain  or  ask  that  her  liability  shall  be 
avoided.  There  will  be  no  obJecUcms  to  the 
auditor  affirming  this  point. 

"Fifth.  The  husband  Is  primarily  liable  for 
necessaries  furnished  his  household,  whether 
to  himself,  his  wife  or  children,  with  or  with- 
out ills  knowledge.  His  wife  is  not  liable  un- 
less she  expressly  undertakes  to  become  so, 
and  her  undertaking  must  appear  first  in  the 
pleadings,  and  afterwards,  at  the  trial,  it  must 
be  established  by  evidence.  In  support  of  this 
proposition  the  counsel  cites  the  case  of  Moore 
T.  Copley,  165  Pa.  St  2&4,  30  Atl.  829.  In 
tbis  case  the  court  rules  the  point  more  on  the 
question  of  evidence  than  of  pleading.  It  does 
not  orerrule  or  distinguish  the  case  of  Abell  y. 
Chaffee,  154  Pa.  St.  257,  26  AtL  364,  where 
tlie  snpreme  court  say:  'It  is  time  that  the 
profession  throughout  the  commonwealth 
should  understand  and  appreciate  that  both 
ttie  rights  and  liabilities  of  married  women  In 
PenngylTania  have  been  greatly  and  radically 
changed  and  enlarged  by  the  act  of  1887.  The 
authorities  which  were  applicable  to  questions 
arising  before  the  passage  of  that  act  are  en- 
tirely inapplicable  now.  The  judgment  of  a 
married  woman,  which  was  then  presumably 
void,  is  now  presumably  valid.  It  Is  no  longer 
necessary  to  such  validity  to  set  out  on  the 
record  the  facts  which  liefore  the  act  were 
necessary  to  give  the  judgment  validity.'  The 
case  of  Adams  y.  Grey,  154  Pa.  St.  256,  26 
Atl.  423,  and  immediately  following  the  case 
of  Abell  v.  Chaffee,  Is  even  more  in  point. 
The  Judgment  of  Good  against  the  Hogans 
does  not  show  on  its  face  that  Nancy  Hogan 
Is  even  a  married  woman.  Upon  Its  face,  the 
judgment  was  perfectly  regular  and  valid.  It 
is  doubtful  whether  a  sufficient  reason  can  be 
shown  for  opening  the  Judgment,  much  less 
for  striking  It  off,  which  is  in  effect  what  the 
auditor  Is  asked  to  do. 

"^ixth.  That  the  mortgage  in  favor  of  Eliza- 
beth Scbroeder  having  been  changed  in  mate- 
rial points,  and  the  amount  of  money  and 
character  of  obligation  inserted  In  the  moit- 
gage,  without  the  consent  of  Edward  Hogan, 
and  without  having  been  agreed  uiwn  by  him, 
rendered  the  said  mortgage  void.  The  audi- 
tor having  found  as  a  fact  that  the  bond  and 
Uiortgage  of  Elizabeth  Schroeder  was  acknowl- 
edged and  delivered  In  blank  to  her,  and  In 
the  presence  of  Nancy  Hogan  filled  up  as  to 
amount,  time  of  payment,  etc.,  it  was  not  an 
alteration  of  the  Instrument  in  fact.  There 
are  no  erasures  or  alterations  In  the  bond  ac- 
companying the  mortgage,  and,  as  said  be- 
fore, the  erasure  of  the  amount  in  only  one  of 
the  blanks  in  the  mortgage  shows  conclusive- 
ly that  it  was  a  clerical  error.  A  person  who 
offers  in  evidence  a  bond  with  erasures  and 
alterations  upon  its  face  is  bound  to  explain 
the  erasures  and  alterations  to  the  satisfaction 
of  the  Jury.'    Nesbitt  v.  Turner,  156  Pa.  St 


429,  26  Atl.  750.  If  this  erasure  can  be  term- 
ed a  material  alteration,  It  has  been  explain- 
ed to  the  satisfaction  of  the  auditor.  In  the 
recent  case  of  Forster  v.  Moore,  29  N.  Y.  Supp. 
1032,  the  execution  of  a  mortgage  with  the  con- 
sideration in  blank  at  the  time  the  mortgage  was 
executed  end  delivered  to  the  plaintiff  (mort- 
.gagee),  it  was  held  by  the  snpreme  court  of 
New  York  that  the  plaintiff  became  the  agent 
for  the  defendants  to  fill  in  the  amount,  and 
that,  as  It  was  not  filled  up  fraudulently,  it 
was  a  valid  instrument  and  binding  against 
the  mortgagors.  Edward  Hogan  was  not  the 
principal  In  the  mortgage.  It  was  to  become 
a  lien  against  the  separate  real  estate  of  Nan- 
cy Hogan,  and  she  was  present  and  acquiesced 
in  the  amount  for  which  It  was  given.  There 
was  no  fraudulent  amount  inserted  in  it,  and, 
the  .usury  having  been  credited  upon  it,  it 
comes  exactly  within  the  ruling  In  the  case 
last  cited. 

"Seventh.  That  the  undisputed  evidence  In 
the  cause  being  that  the  mortgage  in  favor  of 
John  A.  Anderson,  recorded  In  Book  O,  p.  171, 
and  also  the  mortgage  In  favor  of  Coleman 
Qrugan,  recorded  in  the  same  book,  were  nei- 
ther of  them  signed  or  acknowledged  by  Ed- 
ward Hogan,  they  are  therefore  void.  The 
auditor  finds  as  a  fact  that  BMward  Hogan 
was  not  called  by  or  in  the  Interest  of  Cole- 
man Grugan's  estate,  and  was  therefore  not 
a  competent  witness  to  deny  the  validity  of 
a  lien  regular  upon  its  face  and  upon  the  rec- 
ords. Judgment  was  entered  on  the  Anderson 
bond,  and  that  judgment  stands  unat  tacked 
and  unlmpeached.  The  only  persons  compe- 
tent to  do  this  were  Edward  and  Nancy  Ho- 
gan, and  their  only  mode  was  by  an  applica- 
tion to  the  court  In  which  the  Judgment  was 
entered.  These  mortgages  were  duly  record- 
ed, and  so  stand  to  this  day.  Neither  Nemcy 
Hogan  nor  Edward  Hogau  attacks  them,  and 
neither  would  be  competent  as  a  witness  to  do 
80,  because  of  the  death  of  Coleman  Grugan. 
It  Is  not  alleged  that  either  is  fraudulent,  and 
therefore  they  cannot  be  attacked  collateral- 
ly. A  mortgage  with  duly-certified  acknowl- 
edgment, and  duly  recorded,  cannot  thus  be 
collaterally  or  inferentially  attacked  or  Im- 
peached. It  is  not  even  argued  or  intimated 
that  Nancy  Hogan  had  not  duly  executed  and 
acknowledged  these  mortgages,  and  that  the 
mortgagors,  or  one  of  them,  had  not  received 
all  the  money  called  for  therein.  Consequent- 
ly these  parties  are  estopped— or  at  least  Nan- 
cy Hogan  Is  estopped— from  setting  up  that 
the  mortgages  arc  irregular,  or  were  not  prop- 
erly acknowledged.  Equity  will  not  allow 
them,  or  either  of  them,  to  receive  money  and 
not  repay  it.  Aoam  v.  Mengle  (Pa.  Sup.)  8 
Atl.  606. 

"Eighth.  That  there  Is  no  such  evidence  pro- 
duced before  the  auditor  as  will  justify  hlui 
In  declaring  the  judgment,  or  any  part  of  it, 
at  Gallagher  and  Hogan  against  the  assignors 
fraudulent  and  void.  The  auditor  has  a  right, 
at  the  Instance  of  the  creditors,  to  enter  into 
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an  Investigation  of  the  bona  fides  of  this 
judgment,  to  determine  whether  or  not  It  was 
collusive,  and  given  to  cheat,  defraud,  hinder, 
or  delay  creditors.  If  In  such  a  case  an  Is- 
sue be  not  demanded,  or  be  vvalved,  the  qnes- 
tlon  -whether  the  judgment  was  collusive,  and 
ther^ore  void  as  to  creditors  defrauded  there- 
by. Is  a  proper  one  for  the  auditor's  determina- 
tion. 'An  auditor  is  not  always  bound,  there- 
fore, to  distribute  to  the  liens  as  they  appear 
•n  the  records.  A  collusive  Judgment  may  be 
attacked  before  him,  and,  in  the  absence  of  a 
proper  application  for  an  issue,  that  question 
Is  one  for  his  determination.'  This  doctrine  is 
laid  down  hi  Meckley's  Appeal,  102  Pa.  St 
536,  and  the  numerous  cases  there  cited;  also, 
in  Baird's  Appeal,  152  Pa.  St  637,  25  AtL 
879:  'It  is  doubtless  true,  as  stated  by  Mr. 
Justice  Sharsv^'ood  in  Clai^  v.  Douglass,  62  Pa. 
St  415,  that  a  judgment  confessed  voluntarily 
by  an  Insolvent  or  an  indebted  man  for  more 
than  is  due  is  prima  fade  fraudulent  within 
the  statute  of  13  EUz.  c.  5.'  It  follows  that 
the  burden  of  proof  Is  upon  defendants  and 
creditors  in  whose  favor  such  judgment  Is 
confessed  to  overcome  this  presumption  by 
competent  proof,  and  show  the  judgment  is 
not  fraudulent.  In  the  present  case  this  pre- 
stunptlon  arises  against  the  $2,500  judgment, 
which  was  clearly  shown  to  be  for  more  than 
due,  (1)  to  Gallagher  and  Hogan  jointly;  or 
(2)  to  either  Gallagher  and  Hogan  individual- 
ly; or  (3)  to  both  together  tor  separate  or  Indi- 
vidual accounts.  The  presumption  of  a  fraudu- 
lent judgment  was  not  overcome  by  any  proof, 
bat  was,  in  fact,  rather  strengthened.  'Al- 
though a  judgment  to  cover  existing  liability, 
the  amount  of  which  is  unascertained,  may  not 
be  fraudulent  as  to  other  creditors,  because  of 
being  for  more  than  may  actually  prove  to 
be  owing,  yet  It  may  become  fraudulent  by 
being  sought  to  be  enforced  for  more  than  Is 
actually  due  or  owing.'  In  Werner  v.  Zler- 
(uss,  162  Pa.  St.  360,  29  Atl.  737,  It  is  stated 
that,  even  where  a  judgment  Is  given  for  an 
actual  debt,  the  question  of  fraud  may  arise 
from  additional  evidence  of  something  which 
may  be  considered,  either  In  itself,  or  in  Its 
connection  with  the  circumstances,  a  badge 
of  fraud,  and  'what  evidence  will  be  suflScient 
for  that  purpose  will,  of  course,  depend  upon 
the  circumstances  of  the  case.  It  may  be  (1) 
of  excess  in  amount;  (2)  of  inadequate  price 
in  a  conveyance;  (3)  of  reservation  of  advan- 
tage to  the  grantor  (Bentz  v.  Rodjey,  69  Fa. 
St.  71);  (4)  of  giving  the  debtor  a  weapon  to 
force  other  creditors  to  a  compromise,  as  In 
Bunn  V.  Ahl,  29  Pa.  St.  387;  or  (5)  the  more 
common  case  of  delaying  or  hindering  them 
altogether.'  The  forms  and  devices  of  fraud 
are  legion,  and  it  would  be  vain  to  attempt  to 
oinmerate  or  define  them.'  162  Pa.  St  367, 
29  AtL  737.  The  attorney's  commission  pro- 
vided for  in  these  claUns  should  be  allowed, 
because  it  was  necessary  to  employ  counsel 
to  appear  before  the  auditor  and  prosecute 
them  as  claims  against  the  Hogans'  assigned 
estates.     Imler  v.  Imler,  94  Pa.  St  372." 


H.  T.  Hall,  W.  H.  Clough,  and  C.  S.  McCor- 
mick,  for  appellants.  H.  T.  Harvey  and  T. 
C.  Hippie,  for  appellees. 

PER  CURIAM.  We  find  nothing  in  the 
record  of  this  case  that  would  justify  a  re- 
versal or  modification  of  the  decree.  We  are 
all  of  opinion  that  the  learned  auditor's  find- 
ings of  fact  and  conclusions  of  law  are  sub- 
stantially correct,  and,  for  reasons  given  by 
him  in  his  report,  the  decree  of  the  court  of 
conunon  pleas  based  thereon  should  not  be  dis- 
turl>ed.  Decree  affirmed  and  appeal  dismissed 
at  appellants'  costs. 


GDN8TER  v.  SCRANTON  ITXUMINATING. 
HEAT  &  POWER  CO. 
(Supreme  Court  of  Pennsylvania.  May  24, 
1897.) 
Ekowledoe  or  Bask  OrpicsR— Notics  to  Bank. 
The  vice  presideDt  of  a  bank  was  also  treaa- 
urer  of  a  corporation  doing  business  with  the 
bank.  As  such  vice  president  he  discounted  two 
notes  of  the  corporation,  and  placed  the  proceeds 
to  its  credit,  and  as  trensTirer  of  the  corporation 
drew  a  check  on  the  bank,  with  wliich  he  ob- 
tained two  drafts  of  the  bank,  signed  by  him- 
self as  vice  president  to  his  order  as  an  individ- 
ual, and  appropriated  the  proceeds  to  his  own  use. 
Held,  that  his  knowledge,  as  vice  president  of  hia 
intent  to  misappropriate  the  funds  obtained  on  tlie 
drafts,  was  not  the  knowledge  of  the  bank,  so  is 
to  enable  the  corporation  to  set  oS  the  amount 
obtained  by  him  on  such  drafts  against  the  notes 
of  the  corporation. 

Appeal  from  court  of  common  pleas,  Lacka- 
wanna county. 

Action  by  Joseph  H.  Gunster,  assignee  of 
the  Scranton  City  Bank,  against  the  Scranton 
Illuminating,  Heat  &  Power  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Re- 
versed. 

C.  H.  WeUes,  E.  Merrifield,  and  S.  B.  Price, 
for  appellant  Everett  Warren  and  Houy 
A.  Knapp,  for  appellee. 

MITCHELL,  J.  The  referee  found  that 
there  was  nothing  In  the  transaction  so  £ar 
out  of  the  ordinaiy  course  of  business  as  to 
make  It  unusual,  or  such  as  should  excite  sus- 
picion, had  the  bank  been  acting  through  any 
of  its  officers  except  Jessnp.  Jessnp  was  the 
treasurer  of  the  defendant  company,  and  the 
person  who  made  its  promissory  notes.  ba<I 
them  discounted  for  it  and  drew  Its  checks. 
These  were  usually,  but  not  always,  taken 
from  its  regular  check  book;  and  the  body 
of  them  was  usually  In  the  handwriting  of 
the  secretary  and  bookkeeper,  though  signed 
by  Jessup.  The  signature  of  the  depositor  is 
the  essential  feature  of  a  check,  and  a  bank 
Is  not  bound  to  pay  any  attention  to  the  haad- 
wrlttng  of  the  other  parts  unless  It  riiows 
something  to  excite  suspicion.  N«:  was 
there  anything  to  put  the  bank  npon  biquiry 
in  the  fact  that  the  drafts  were  drawn  to  Je«- 
sup's  own  order.  The  check  in  pajrment  nf 
which  the  drafts  were  Issued  was  drawn  "m 
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the  order  of  dft  N.  Y.,"  and  there  was  noth- 
ing on  the  face  of  the  transaction  to  indicate 
that  it  was  not  for  the  regular  and  legitimate 
business  of  the  defendant  company.  The  ref- 
eree, finding  that,  If  Jessup  had  not  been  a 
officer  of  the  bank,  there  would  hare  been  no 
valid  defense,  thus  reduced  the  case  to  a 
question  of  law,— whether  Jessup' s  knowledge 
of  his  own  fraud  at  the  time  of  its  perpetra- 
tion carried  with  It  knowledge  or  notice  to 
the  bank  which  would  prerent  Its  aralling 
Itself  of  a  credit  on  the  check.  He  took  the 
atfirmatlve  view,  and  the  court  below  sustain- 
ed him.  The  authorities  on  this  question  are 
not  uniform.  In  the  case  most  relied  upon 
by  the  learned  referee  (First  Nat  Bank  y. 
Town  of  New  Mllford,  36  Conn.  9S),  the  cash- 
ier of  the  bank  was  also  treasurer  of  the 
town,  and  In  the  latter  capacity  bad  been  ac- 
customed to  borrow  money  for  the  town  upon 
notes  made  by  him  In  Its  name.  Having,  In 
his  capacity  as  cashier,  embezzled  the  funds 
of  the  bank,  he  drew  a  note  for  $3,000,  as 
treasurer  of  the  town,  entered  It  upon  the 
books  of  the  bank  as  If  regularly  discounted, 
and  thus  covered  his  embezzlement.  In  a 
suit  on  the  note  It  was  held  that  the  bank 
could  not  recover.  The  decision  Is  put  upon 
two  grounds:  First,  that  the  treasurer  did 
not  Intend  to  pledge  the  credit  of  the  town, 
but  that  "he  drew  the  note,  entered  It  In  the 
books,  and  caused  It  to  be  filed  by  the  clerk, 
as  a  false  representation  and  cover,  precisely 
as  he  made  other  false  representations  and 
false  entries.  Intending  to  restore  the  money 
and  take  out  the  note,  and  not  Intending  to 
onerate  the  town.  If  that  is  so,  tkere  was 
no  meeting  of  minds,  and  no  purchase  of  the 
note  or  contract  of  loan  which  will  sustain 
this  action."  This  was  apparently  the  view 
of  the  majority  of  the  court,  but  the  ophilon 
then  goes  on  to  add,  as  a  second  reason,  that, 
even  if  there  was  a  contract  of  loan,  "it  was 
made  by  ConkUn  as  agent  of  the  town  with 
Contain  as  agent  of  the  bank.  *  •  •  He, 
as  agent  of  the  bank,  had  full  knowledge, 
therefore,  of  the  fraud;  and  now  the  bank, 
if  they  ratify  his  contract  and  confirm  his 
agency,  must  accept  his  knowledge  and  be 
bound  by  it,  precisely  as  If  the  loan  had  been 
made  and  the  knowledge  had  by  the  board 
of  directors."  The  first  ground  thus  set  forth 
dc-es  not  appear  to  have  been  adopted  in  any 
other  case,  but  the  second  has  very  respecta- 
ble autliorities  in  Its  favor,  among  which  may 
be  cited  Bank  t.  Dunbar,  118  III.  625,  9  N. 
E.  186;  Farmers'  &  Traders'  Bank  v.  Khn- 
baU  Co.  (S.  D.)  47  N.  W.  402;  and,  similar 
in  principle.  Bank  v.  Davis,  2  Hill,  451;  Hold- 
en  V.  Bank,  72  N.  Y.  286;  Webb  v.  Manu- 
facturing Co.,  11  S.  C.  396.  On  the  other 
hand,  the  principle  has  been  distinctly  repu- 
diated by  several  courts  of  equal  authority; 
and  in  the  latest  text-book  it  is  laid  down 
witbont  qualification  that  an  exception  to  the 
^nend  rule  that  notice  to  the  agent  is  notice 
to  the  principal  "arises  in  case  of  such  con- 
duct by  the  agent  as  raises  a  clear  presump- 


tion that  he  would  not  communicate  the  fact 
In  controversy,  as  where  the  agent  acts  for 
himself  in  his  own  Interest,  and  adversely  to 
that  of  the  principal."  1  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  1145,  and  cases  there  cited.  In 
Bank  v.  Christopher,  40  N.  J.  Law,  435,  it 
was  held,  after  a  review  of  the  cases,  that  a 
director  offering  a  note  of  which  he  is  the 
owner  to  the  bank  of  which  he  is  a  director, 
for  discount,  is  to  be  regarded  as  a  stranger, 
and  the  bank  is  not  chargeable  with  the  di- 
rector's knowledge  of  fraud,  or  want  of  con- 
sideration for  the  note.  And  In  De  Kay  v. 
Water  Co.,  38  N.  J.  Eq.  158,  It  was  held  that 
where  the  same  person  is  an  othcer  of  two 
corporations,  and  he  transfers  securities  Is- 
sued by  one  to  the  other  with  knowledge  that 
they  are  not  valid  except  in  the  hands  of  an 
Innocent  holder  for  value,  his  knowledge  Is 
not  to  be  attributed  to  the  transferee;  Van 
Fleet,  V.  C,  saying:  "I  understand  the  law  to 
be  that,  where  an  agent  representing  two 
principals  concocts  a  scheme  to  defraud  one 
of  them  for  the  benefit  of  the  other.  It  will 
be  presumed  that  he  did  not  disclose,  to  the 
principal  he  Intended  to  cheat,  the  means  by 
which  he  Intended  to  effect  his  purpose."  In 
Innerarlty  v.  Bank,  139  Mass.  332.  1  N.  B. 
282,  the  exception  was  held  to  be  well  estab- 
lished that  notice  to  the  agent  would  not  be 
deemed  notice  to  the  principal  where  the  com- 
munication of  the  facts  would  necessarily 
prevent  the  consummation  of  a  fraudulent 
scheme  which  the  agent  was  engaged  In,  and 
the  distinction  sometimes  made  upon  the  ac- 
tual presence  of  the  agent— as,  e.  g.,  a  bank 
director— at  the  meeting  where  the  transaction 
was  concluded  was  said  not  to  be  of  iniiwr- 
tance.  The  same  view  was  followed  in  Al- 
len V.  Railroad  Co.,  150  Mass.  200,  22  N.  E. 
917,  and  Corcoran  v.  Cattle  Co..  151  Moss. 
74,  23  N.  E.  727.  See,  also,  to  the  same  effect, 
Barnes  v.  Gaslight  Co.,  27  N.  J.  Eq.  33;  Win- 
chester V.  Raih-oad  Ca,  4  Md.  231;  Bank  v. 
Glfford,  47  Iowa,  575;  Frenkel  v.  Hudson,  82 
Ala.  158,  2  South.  758;  Bank  v.  Harrison,  10 
Fed.  243,  252;  Davis  Improved  Wrought-Iron 
Wagon  Wheel  Co.  v.  Davis  Wrought-Iron 
Wagon  Co.,  20  Fed.  690;  Thomson-Houston  Co. 
V.  Capital  Electric  Co.,  12  C.  C.  A.  643,  65  Fed. 
341.  And  in  Piatt  v.  Axle  Co.,  41  Conn.  255, 
It  was  held  that  the  knowledge  of  the  secre- 
tary of  a  prior  assignment  of  stock  standing 
In  his  wife's  name  could  not  be  imputed  to 
the  corporation  to  defeat  the  corporation's  lien 
for  subsequent  advances  to  the  wife  upon  the 
same  stock,  and  the  decision  does  not  seem 
to  have  been  thought  In  confilct  with  First 
Nat  Bank  v.  Town  of  New  Mllford,  supra, 
as  no  comment  or  reference  was  made  to  that 
case. 

An  Instructive  case  Is  Atlantic  Cotton  Mills 
V.  Indian  Orchard  MlUs,  147  Mass.  273,  17  N. 
E.  496.  The  same  person  was  treasurer  of 
two  corporations,  and  fraudulently  drew 
checks  upon  each  in  favor  of  the  other  when 
needed  to  balance  his  accounts  and  diake  his 
cash  appear  correct  on  examination.    There 
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had  been  also  bona  fide  loans  from  each  to 
the  other,  made  In  the  same  way.  The  court 
held  that  the  account  between  them  should 
be  stated  by  charging  each  with  the  amount 
•wrongfully  transferred  to  It  from  the  other, 
BO  that  each  should  lose  the  exact  amount 
taken  from  It  by  Its  treasurer  acting  in  his 
capacity  as  such.  This  case  was  regarded  by 
the  learned  referee  In  the  court  Delow  as  be- 
longing to  the  class  which  imputes  notice  to 
the  principal  from  Imowledge  of  the  agent, 
and  the  Judgment  could  have  been  reached  on 
that  view.  But  the  decision  Is  put  explicitly 
on  the  ground  that  "a  party,  even  though  in- 
nocent, cannot  avail  himself  of  an  advantage 
obtained  by  the  fraud  of  another,  unless  there 
is  some  consideration  moving  from  himself"; 
referring  to  authorities  as  early  as  Lord  Bilans- 
field,  and  citing,  among  others,  Loring  v.  Bio- 
die,  134  Mass.  453,  468.  It  is  to  be  noted  that 
this  case,  though  leading  to  a  different  judg- 
ment, was  not  regarded  in  the  subsequent  de- 
cisions in  139,  150,  and  151  Mass.,  cited  supra, 
as  conflicting  with  them,  and  that  the  princi- 
ple of  it  would  result  In  the  same  Judgment, 
though  for  a  different  reason,  as  that  In  First 
Nat.  Bank  v.  Town  of  New  Mllford,  36  Conn. 
93,  supra,  and  reconcile  that  case  not  only 
with  the  later  case  In  the  same  court,— Piatt  v. 
Axle  Co.,  41  Conn.  255,  supra,— but  with  the 
cases  in  the  class  we  are  now  considering. 
And  the  same  principle  would  sustain  Bank 
v.  Dunbar,  118  111.  eSS,  9  N.  E.  186,  supra, 
and  probably  other  cases  In  the  class  imputing 
notice  to  the  principal  from  knowledge  by  the 
agent.  We  are  of  opinion  that  the  second 
class  of  cases  have  not  only  the  preponder- 
ance of  authority,  but  of  sounder  reason.  Tlie 
rule  that  knowledge  or  notice  on  the  part 
of  the  agent  is  to  be  treated  as  notice  to  the 
principal  is  founded  on  the  duty  of  the  agent 
to  communicate  all  material  information  to 
his  princiiml,  and  the  presimiption  that  he  has 
done  80.  ,  But  legal  presumptions  ought  to  be 
logical  inferences  from  the  natural  and  usual 
conduct  of  men  under  the  chrcumstanees.  But 
no  agent  who  is  acting  In  his  own  antago- 
nistic interest,  or  who  is  about  to  commit  a 
fraud  by  which  his  principal  will  be  affected, 
does  in  fact  inform  the  latter,  and  any  con- 
clusion drawn  from  a  presumption  that  he  has 
done  so  is  contrary  to  all  experience  of  human 
nature.  If  it  be  urged,  as  in  some  cases,  that 
the  principal,  having  put  the  agent  in  his 
place,  should,  as  a  matter  of  public  policy,  be 
held  answerable  for  all  the  latter  does,  a 
sound  answer  is  sugRested  by  the  court  In 
Allen  V.  Railroad  Co.,  150  Mass.  200,  206,  22 
N.  B.  917,— that  an  Independent  fraud  com- 
mitted by  an  agent  on  his  own  account  is  be- 
yond the  scope  of  his  employment,  and  bears 
analogy  to  a  tort  willfully  committed. by  a 
servant  for  his  own  purposes,  and  not  as  a 
means  of  performing  the  business  intrusted 
to  him  by  his  master. 

We  have  not  fotmd  or  been  referred  to  any 
express  authorities  in  our  own  state.  The 
point   was   touched    apon   In   MlUward-CUS 


Cracker  Co.'s  Estate,  161  Pa.  St.  157,  167,  28 
Atl.  1072,  and  some  observations  of  the  learned 
auditor  in  that  case  seem  to  be  based  on  First 
Nat  Bank  v.  Town  of  New  Mllford,  36  Conn. 
93,  and  the  line  of  decisions  following  It  But 
the  facts  show  that  the  bank  was  endeavor- 
ing to  retain  an  advantage  and  assert  a  claim 
founded  on  a  fraud  in  which  its  own  officer 
had  participated,  and  the  case  therefore  comes 
plainly  within  the  rule  adopted  in  Atlantic 
Cotton  Mills  V.  Indian  Orchard  Mills,  147 
Mass.  273,  17  N.  B.  ^6,  supra,  which  we 
think  entirely  sound.  In  Wilson  v.  Bank  (Pa. 
Sup.)  7  Atl.  145,  it  was  said  per  curiam,  "The 
knowledge  of  WiUcock  as  treasurer  of  the  tod 
company  cannot  be  Imputed  to  the  bank  of 
which  he  was  cashier,  unless  he  revealed  that 
knowledge  to  some  one  or  more  of  Its  offi- 
cers." The  decision  does  not  rest  directly  on 
that  ground,  but  the  expression  shows  that 
the  views  of  the  court  were  in  harmony  with 
those  we  now  express.  Even,  therefore,  if 
the  present  case  be  made  to  turn  on  the  ques- 
tion of  knowledge,  it  was  erroneously  decided. 
But  we  do  not  regard  knowledge  as  the  pivotal 
point  of  the  case.  Upon  that  point  both  par- 
ties would  stand  equal.  Both  might,  by  mere 
Inference,  be  charged  with  knowledge,  as  the 
fraud  was  committed  by  an  agent  with  au- 
thority to  act  for  both;  but  in  fact  neither 
had,  or  in  the  nature  of  things  could  have,  any 
knowledge  at  all,  and  neither  was  under  any 
obligation  to  presume  that  its  agent  would  be 
guilty  of  fraud.  The  real  question  Is,  In  whafT 
capacity  did  Jessup  commit  the  fraud?  And 
it  is  clear  that  it  was  as  treasurer  of  the  ap- 
pellee. It  was  as  treasurer  he  presented  the 
notes  for  discount,  and  as  treasurer  he  drew 
the  checks  for  the  proceeds.  Both  acts  were 
within  his  authority  as  treasurer,  and  would- 
have  been  lawful  if  they  had  been  honest,  but 
he  drew  the  money  on  drafts  which  were  the 
property  of  the  company,  and  when  he  embes- 
sled  the  money  it  was  the  money  of  the  com- 
pany. The  bank  had  no  part  id  his  act.  ana 
gained  nothing  by  It  The  fraud  had  its  in- 
ception and  Its  consummation  In  acts  done  in 
his  capacity  of  treasurer  of  the  defendant; 
company,  and  it  should  bear  the  loss.  tJut^- 
ment  reversed  and  record  remitted,  with  di- 
rections to  enter  Judgment  for  the  plaintiff 
for  the  full  amount  of  his  claim. 


ACME  MANUF'G  CO.  v.  REED. 

(Supreme  Court  of  Pennsyivaiiia.     May  H, 
1897.) 

Assumpsit— SurrtciBNCT  or  BrATzmm— 
Writtbu  Ck)j»TiiA<rr. 

Under  procedure  act  reqairiiiK  that  tiie 
statement  in  actions  of  ajismnpait  aluill  be  accom- 
panied by  copies  of  all  notes  and  contncts  opon 
which  plaintiflTB  claim  is  founded,  if  the  cop.v  of 
the  wntten  contract  or  any  part  thereof,  doe* 
not  accompany  the  statement,  and  its  absence  is 
not  accounted  foi,  the  omisaion  cannot  be  son- 
plied  by  averments  of  the  contents  or  the  sub- 
stance of  the  missing  paper. 
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Appeal  from  coart  of  common  pleaa,  Erie 
county. 

Action  by  the  Acme  Mannfacttirlng  Com- 
pany against  M.  Reed.  From  an  order  dis- 
charging rule  for  Judgment  filed,  plaintiff  ap- 
peals.    Affirmed. 

J.  Ross  Thompson,  for  appellant  Theo.  A. 
Lamb,  for  appellee. 

STERRBTT,  C.  J.  This  appeal  from  the 
refusal  of  the  court  to  enter  Judgment  for 
want  of  a  sufficient  affidavit  of  defense  Is 
resisted  on  two  grounds:  (1)  PlalntlfTs  state- 
ment Is  insufficient,  in  that  It  does  not  com- 
ply with  the  requirements  of  the  procedure 
act  of  May  25,  1887.  (2)  The  averments  con- 
tained in  the  affidavit  of  defense  are  sufficient 
to  prevent  a  summary  Judgment  for  plaintiff. 
If  either  of  these  propositions  is  sustained, 
the  appeal  must  be  dismissed.  Byrne  v.  Hay- 
den,  iZi  Pa.  St  170,  16  Ati.  750;  Bank  v. 
Ellis,  161  Pa.  St  241,  28  Atl.  1082.  In  the 
latter  It  was  said:  "To  entitle  plaintiff  to 
judgment  for  want  of  an  affidavit  or  a  suf- 
ficient affidavit  of  defense,  the  statement  of 
Ills  demand  •  •  »  must  be  self-sustaining; 
that  is  to  say,  it  must  set  forth.  In  clear  and 
concise  terms,  a  good  cause  of  action,  by 
which  is  meant  such  averments  of  fact  as.  If 
not  controverted,  would  entitle  him  to  a  ver- 
dict for  the  amount  of  his  claim.  •  •  • 
All  the  essential  ingredients  of  a  complete 
cause  of  action  must  affirmatively  appear  In 
the  statement  and  exhibits  which  are  made 
part  thereof."  In  the  action  of  assumpsit 
the  procedure  act  In  express  terms  requires 
that  the  statement  "shall  be  accompanied  by 
copies  of  all  notes,  contracts,  book  entries, 
*  •  *  upon  which  plaintiff's  claim  is  found- 
ed." This  is  not  merely  directory,— It  is  ab- 
solutely Imperative;  and  if  the  copy  of  the 
written  or  printed  contract  on  which  the  ac- 
tion is  founded,  or  any  part  thereof,  does  not 
accomimny  the  statement,  and  its  absence  1$ 
not  satisfactorily  accounted  for,  the  omission 
cannot  be  supplied  by  averments  of  the  con- 
tents or  the  substance  of  the  missing  paper. 
Without  the  defendant's  consent,  such  aver- 
ments cannot  be  accepted  as  the  legal  equiva- 
lent of  the  "copy"  or  "copies"  required  by  the 
act,  except  In  the  case  of  papers  shown  to 
hare  been  lost  or  destroyed.  Plaintiff's  de- 
mand in  this  case  is  founded  on  an  undated 
contract  or  undertaking,  signed  and  sealed  by 
the  defendant,  of  which  the  following  is  a 
copy:  "In  consideration  of  one  dollar  paid 
me  by  the  Acme  Manufacturing  Co.  »  •  • 
I  do  hereby  guarantee  to  the  Acme  Manufac- 
turing Co.  the  prompt  fulfillment  of  all  cove- 
nants and  conditions  of  the  within  contract 
on  the  part  of  Leo  Schlandecker,  and  that  the 
said  Leo  Schlandecker  will  make  the  pay- 
ments therein  specified  according  to  the  terms 
thereof."  Accompanying  this  copy  of  the 
defendant's  undertaking  Is  what  purports  to 


be  a  "copy"  of  the  paper  on  which  the  under- 
taking Is  indorsed.  On  Inspection  of  the  so- 
called  "within  contract"  it  proves  to  be  mere- 
ly a  blank  form  of  order  for  "Stormer  Bi- 
cycles," etc.,  addressed  to  the  plaintiff  com- 
pany, containing  blank  spaces  evidently  in- 
tended to  be  used  In  specifying  the  k!nd» 
quantity,  value,  etc.,  of  the  goods  to  be  or- 
dered. In  and  of  Itself,  with  the  blanks  un- 
filled. It  cannot  In  any  proper  sense  of  the- 
term,  be  considered  a  "contract."  By  prop- 
erly filling  the  blank  spaces  therein,  the  pa- 
per is  susceptible  of  being  made  a  contract 
but  as  presented,  it  is  a  misnomer  to  caU  It 
a  "amtract"  With  the  exception  of  the 
words,  "quantity  and  specifications  already 
set  In,"  parenthetically  Inserted  tn  the  first 
sentence,  and  the  name  Leo  Schlandecker, 
signed  at  the  end  of  the  paper,  the  blank  or- 
der remains  unfilled,  and  is  therefore  tacking 
I  In  the  essential  features  of  a  contract  It  i» 
I  entirely  silent  as  to  the  kind,  quantity,  value, 
I  etc.,  of  goods  ordered  or  Intended  to  be  or- 
I  dered.  It  contains  no  "covenants  and  condi- 
I  tlons,"  nor  does  It  specify  any  "payments"  to- 
which  defendant's  undertaking.  Indorsed 
thereon,  can  apply.  The  only  reference  to- 
any  of  these  es-sential  matters  Is  found  In 
the  words  above  quoted  from  the  first  sen- 
tence of  the  blank  order,  viz.  "quantity  and 
si)eclfications  already  sent  In."  These  words 
clearly  Indicate  that  Leo  Schlandecker,  whose 
name  is  signed  at  the  end  of  the  blank  order, 
had  "already  sent  in"  and  the  plaintiff  had 
received  his  order  for  bicycles  and  bicycle 
goods  to  which  defendant's  undertaking  was 
intended  to  refer.  This  is  the  only  meaning 
of  which  the  words  quoted  are  susceptible. 
That  order  "already  sent  In"  is  presumably 
in  the  possession  of  plaintiff  company,  and 
the  copies  of  papers  set  out  In  the  statement 
should  have  been  "accompanied  by"  a  "copy" 
of  the  order  to  which  the  words  above  quoted 
evidently  refer.  That  "order,  embodying 
"quantity  and  specifications,"  etc.,  and  the 
blank  order  on  which  defendant's  undertak- 
ing is  Indorsed,  togetlier  constitute  the  "con- 
tract" to  which  said  undertaking  refers.  In 
the  absence  of  explanation,  and  without  a 
"copy"  of  the  paper  to  wMch  defendant's  un- 
dertaking refers  and  upon  which  it  depends, 
plaintiff's  statement  of  claim  Is  incomplete 
and  insufficient  and  defendant  was  not  bound 
to  answer  it  In  other  words,  plaintiff  was 
In  default  and  therefore  not  in  a  position  to 
ask  for  a  summary  Judgment.  It  is  there- 
fore unnecessary  to  express  any  opinion  as  to 
whether  defendant's  affidavit  presents  a  meri- 
torious defense  or  not  The  rule  for  Judg- 
ment was  rightly  discharged,  not  for  the  rea- 
son suggested  by  the  court,  but  because  plain- 
tiff's statement  does  not  sufficiently  comply 
with  the  requirements  of  the  procedure  act. 
Appeal  dismissed,  at  plaintiff's  costs,  but 
without  prejudice,  etc. 
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In  re  LEJEE'S  ESTATE. 
Appeal   of   PENNSYLVANIA   CO.   FOR   IN- 
SURANCE  ON    LIVES    &    GRANT- 
ING ANNUITIES. 
(Sapreme  Court  of  Pennaylvania.     May  27, 
1897.) 
WiLU— Construction— Tbdst. 

1.  Testator  devised  $20,000  in  trust  for  his 
niece,  the  income  to  be  paid  to  her  for  life  with 
remainder  over,  with  the  provision  that,  if  at 
any  time  she  should  desire  to  increase  her  in- 
come by  an  annuity,  the  trustee  could  at  her  re- 
quest invest  any  part  of  the  fund  in  an  an- 
nuity for  her.  By  codicil  he  added  $10,000  to 
the  bequest.  HM,  that  the  provision  in  regard 
to  the  purchase  of  an  annuitr  does  not  destroy 
the  trust  so  as  to  authorize  the  trustee  to  pay  di- 
rectly to  the  beneficiary  the  whole  trust  fund, 
to  dispose  of  as  she  might  think  proper. 

2,  The  amount  given  by  the  testator  under 
the  codicil  was  subject  to  the  trust  in  the  orig- 
inal will. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  the  matter  of  the  estate  of  William  R. 
Lejee,  deceased,  the  Pennsylvania  Comjwny 
for  Insurance  on  lives  &  Granting  Annuities 
appeals.     Reversed. 

John  6.  Johnson,  for  appellant.  Henry  S. 
Cattell,  for  appellee  Charlotte  A.  Johnson.  A. 
T.  Freedley,  for  appellee  Eugenia  J.  Marshall. 

McCOLLUM,  J.  The  provisions  In  the  wUl 
of  William  R.  LeJee,  and  the  codicils  thereto, 
on  the  construction  of  which  the  whole  conten- 
tion on  this  appeal  depends,  are  as  follows: 
In  the  first  clause  of  the  will  the  testator 
leaves  to  Eugenia  J.  Marshall,  and  to  each 
of  the  other  persons  named  therein,  91,000,  to 
be  paid  as  soon  after  his  decease  as  practica- 
ble, on  the  assumption  that  they  might  need 
it  for  Immediate  support.  In  the  fourth  clause 
of  the  same  he  said:  "I  give  and  bequeath 
to  the  Pennsylvania  Company  for  Insurance 
on  Lives  and  Granting  Annuities  the  sum  of 
twenty  thousand  dollars,  in  trust  for  my  niece 
Eugenia  J.  Marshall  during  her  life,  to  be  paid 
to  her  or  her  authorized  attorney,  and  at  her 
decease  the  principal  to  be  divided  among  her 
children,  share  and  share  alike,  the  issue  of  a 
deceased  child  to  represent  the  parent.  Should 
my  said  niece  die  without  children  or  theh: 
Issue  surviving  her,  in  that  case  the  principal 
so  held  in  trust  for  her  shall  be  divided  among 
the  children  of  my  niece  WilUamomia  Fuller- 
ton  and  their  Issue,  as  I  hereinafter  provide 
for  such  children  and  Issue.  As  my  niece  Eu- 
genia J.  Marshall  is  unmarried,  should  she  at 
any  time  desire  to  increase  her  hicome  by  an 
annuity,  the  said  trustee  shall,  at  her  request, 
at  any  time,  invest  th«  whole  or  any  part  of 
this  twenty  thousand  dollars  In  an  annuity  for 
her.  nor  do  I  restrict  her  as  to  this  Invest- 
ment in  case  she  should  hereafter  marry."  In 
the  codicil,  dated  March  12,  18,04,  we  find  the 
following  provision:  "The  purpose  of  the  pres- 
ent codicil  is  to  add  to  the  legacy  of  my  niece 
Eugenia  J.  Marshall  the  sum  of  ten  thousand 
dollars,  and  to  give  and  bequeath  to  each  of 


my  nephews  J.  Palmer  Fuilerton  and  William 
L.  Fuilerton,  their  heirs  and  assigns,  also  the 
sum  of  ten  thousand  doIUrs.  In  all,  thirty 
thousand  dollars  free  of  tax.  The  said  lega- 
cies to  be  provided  for  and  paid  with  other  iu- 
dlvldnal  liequests  before  any  appropriation  U 
made  for  those  to  public  or  benevolent  insti- 
tutions, wtilch  amount  in  all  to  twenty-six 
thousand  dollai-s.  The  said  legacies  also  to 
participate  pro  rata  in  the  division  of  the  rest 
and  residue  of  my  estate,  should  there  be  any 
to  divide." 

The  main  contention  relates  to  the  effect 
upon  the  trust  created  by  the  fourtb  clause  of 
the  will  of  the  provision  in  It  in  regard  to  the 
purchase  of  an  annuity.  The  learned  court 
below,  regarding  the  annuity  provision  as  de- 
structive of  the  trust,  and  the  interests  Intend- 
ed to  be  protected  by  it,  and  therefore  as  in- 
vesting Eugenia  J.  MarstiaU  with  absolute 
ownership  of  the  entire  trust  fund,  awarded 
the  same  to  her.  It  Is  obvious  that  this 
award,  if  sustained,  will  defeat  the  unmU- 
takable  purpose  of  the  testator  in  creating  the 
trust.  It  was  clearly  his  intention  to  make 
ample  provision  for  the  suitable  maintenance 
of  his  niece  during  her  life,  and  it  is  probable 
that  when  he  wrote  his  will  he  believed  that 
the  Income  of  the  fund  bequeathed  in  trust  a.^ 
aforesaid  would  be  sufficient  for  such  mainte- 
nance. But,  conscious  tiiat  there  might  be  a 
contingency  In  which  the  Income  from  the 
tru.st  fund  would  be  Inadequate  for  sucb  sup- 
port as  he  intended  she  should  have,  he  pro- 
vided for  an  Increase  of  it  in  the  manner  and 
on  the  terms  stated  in  the  concluding  para- 
graph or  sentence  of  the  fourth  clause  of  his 
will.  It  was  his  beneficiary  who  was  to  de- 
termine whether  there  was  occasion  for  in- 
creasing her  Income,  and,  on  her  expression  to 
the  trustee  of  her  desire  to  Increase  it  by  an 
annuity,  it  was  made  the  duty  of  the  latter 
to  purchase  it  for  her,  in  accordance  with  her 
request.  Certainly  this  was  a  concession  to 
her  by  the  testator  of  a  liberal  dlacretton.  In 
full  confidence,  however,  that  she  would  ex- 
ercise It  in  conformity  with  his  cleariy-es- 
pressed  intentions.  If  an  investment  of  one- 
fourth  f>t  the  fimd  in  the  purchase  of  an  an- 
nuity would  sufficiently  increase  her  Income. 
It  was  not  expected  that  an  Investment  of  a 
greater  amount  would  be  made  in  this  form, 
because  it  would  necessarily  take  from  the  per- 
sons to  whom  the  principal  was  given  at  her 
death  that  which  the  testator  intended  they 
should  have.  It  Is  said  that  under  the  will 
she  may  require  the  trustee  to  hivest  the 
$20,n(  ">  In  an  annuity.  This  may  be  true,  bm 
nevertheless  such  an  Investment,  if  made,  must 
be  based  on  her  expressed  "desire  to  hicrease 
her  Income."  It  la  also  said  tliat,  having  com- 
pelled the  trustee  to  make  such  an  Investment, 
she  may  sell  the  annuity  and  dispose  of  the 
proceeds  of  the  sale  as  she  pleases.  This  also 
may  l)e  true,  but  our  attention  has  not  been 
called  to  any  express  direction  of  the  testator 
to  invest  any  portion  of  the  trust  fund  in  her 
name.     As  It  Is  not  claimed  that  Eugenia  J. 
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Marshall  haa  any  "desire  to  Increaae  her  In- 
come by  an  annuity,"  there  Is  no  occasion  to 
consider  the  effect  upon  the  trust  of  the  pur- 
chase of  an  annuity  by  the  trustee  on  her  re- 
quest. But,  while  the  discretion  allowed  to 
her  by  the  testator  has  not  been  exercised, 
we  have  deemed  It  proper  to  indicate  our  view 
of  bis  purpose  In  conceding  it. 

W'e  cannot  assent  to  the  proposition  Uiat  the 
provision  in  regard  to  the  purchase  of  an  an- 
nuity, considered  by  Itself,  is  destructlTe  of  the 
trust  and  of  the  interests  for  the  protection  of 
which  it  was  created.  The  direction  by  the 
testator  to  the  trustee  to  purchase  an  annuity 
for  the  cestui  que  trust  on  her  request,  found- 
ed on  her  desire  to  increase  her  income  In  tliat 
way,  does  not  authorize  the  payment  directly 
to  her  of  the  whole  trust  fund,  to  dispose  of 
as  she  may  think  proper.  It  was  not  so  in- 
tended, nor  is  there  any  rule  of  construction 
which  demands  that  it  shall  be  so  Interpreted. 
This  is  not  a  case  in  which  there  Is  an  abso- 
lute gift  of  a  fund  to  the  beneficiary,  with 
directions  respecting  the  investment  and  use 
of  it.  It  is  a  case  in  which  there  is  a  gift 
of  a  fund  to  a  trustee  to  invest,  and  to  pay 
the  income  of  it  to  one  person  for  life,  and 
at  her  death  to  pay  the  principal  of  it  to 
the  persons  designated  to  receive  it.  The  deci- 
sions cited  by  the  appellee  to  sustain  her  con- 
tention are  applicable  to  the  former,  but  not 
to  the  latter.  It  may  be  conceded  that  some 
of  the  English  cases,  especially  the  case  of 
Messeena  v.  Carr,  L.  R.  9  Eq.  2G0,  seem  to 
afford  some  support  to  her  claim,  but  we  thinlc 
that  none  of  them  can  be  Justly  said  to  furnish 
a  clear  warrant  for  it.  As  her  claim.  If  sus- 
tained, will  defeat  the  plain  purpose  of  the  tes- 
tator in  creating  the  trust,  and  strike  down 
important  interests  Intended  to  be  protected 
by  It,  nothing  short  of  such  a  warrant  will 
justify  its  allowance.  No  decision  of  this 
court  which  authorizes  it  has  been  brought  to 
our  notice.  In  some  respects  the  appellee's 
claim  In  this  case  resembles  the  claim  of  the 
appellants  in  Re  La  Bar's  Estate,  decided  on 
the  19th  of  April,  last,  and  reported  hi  37 
Atl.  111.  The  possibility  that  the  beneficiary 
may  exercise  tlie  discretion  given  to  her  in  -re- 
gard to  the  purchase  of  an  annuity,  and  thus 
wholly  or  partially  destroy  the  interests  in 
remainder,  is  not  sufficient  ground  for  dis- 
pensing with  the  exercise  of  it,  and  awarding 
the  entire  fund  directly  to  her.  The  exercise 
of  the  discretion  in  good  faith  may  destroy 
these  interests,  but  the  mere  existence  of  it 
cannot.  For  reasons  clearly  stated  by  the 
learned  auditing  judge,  we  concur  in  his  con- 
clusions that  the  testator  intenaed  by  the  codl- 
cU  of  March  12,  ISM,  to  add  to  the  sum  of 
$20i)00  bequeathed  to  the  Pennsylvania  Com- 
pany  for   Insurance  on    Lives   &   Granting 

Annuities,  in  trust  as  aforesaid,  the  further 
mm  of  $10,000,  to  be  held  by  the  trustee  for 
the  uses  and  ptirposes  declared  by  his  wilL 

We  are  not  satisfied  that  error  was  commit- 
ted by  the  court  below  in  the  distribution  of 

the  residuary  estate.    It  follows  from  what 


has  been  said  that  the  $30,000  awarded  to  Eu- 
genia J.  Marshall  should  have  been  awarded 
to  her  trustee,  the  Pennsylvania  Company  for 
Insurance  on  Lives  &  Orantlng  Annuities. 
Decree  reversed  and  record  remitted  to  the 
court  below,  with  direction  to  enter  a  decree 
in  conformity  with  this  opinion,  the  costs  to  be 
paid  by  the  appellee. 


WOLF  T.  PHILADELPHIA  TRACTION  CO. 
(Supreme  Court  of  Pennsylvania.  May  27, 1897.) 
Afpbal  vok  Delat — Pbnalties. 
Penalty  prescribed  by  Act  May  25,  1874 
(P.  L.  227),  for  apoeal  for  delay  merely,  will 
not  be  imposed,  the  court  i)eing  conviuced  by 
statement  of  counsel  that  it  was  talcen  in  ^ood 
faith,  though  in  tns  action  tor  personal  injmy 
defense  was  confined  to  amount  of  damages,  and 
there  was  complaint  only  of  the  size  of  the  ver- 
dict, which  was  unusually  large,  and  though,  aft- 
er an  offer  of  compromise,  appeal  was  abandoned, 
counsel  finding  that  theretofore  the  supreme  court 
had  never  acted  on  assignment  of  error  based 
on  the  sustaining  of  an  excessive  verdict 
Sterrett,  C.  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Phlla- 
ddphla  county. 

Action  by  Emanuel  0.  Wolf  agahist  Uie  Phil- 
adelphia Traction  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Rule  for  pen- 
alties under  Act  May  25,  1874  (P.  L.  227). 
Rule  discharged. 

J.  Howard  Geudell  and  Henry  O.  McDevltt, 
for  appellant.  Greeuwald  &  Mayer,  for  ap- 
pellee. 

FELL,  J.  Unexplained,  the  facts  stated  in 
the  -affidavit  on  which  the  rule  to  show  cause 
was  granted  would  warrant  an  award  of  dam- 
ages as  provided  by  the  act  of  May  25,  1874. 
As  explained  by  the  counter  affidavit  and  Uie 
statement  of  counsel  made  at  the  argument  of 
the  rule,  the  facts  furnish  no  ground  for  the 
conclusion  that  the  appeal  was  taken  merely 
for  delay.  At  the  trial  the  defendant's  lia- 
bility was  not  denied,  and  the  defense  was 
confined  to  the  question  of  the  amount  of  dam- 
ages sustained.  The  verdict  was  unusually 
large,  and  on  the  plalntltrs  own  showing  it 
might  well  be  considered  excessive.  The  real 
party  in  interest  In  defending  the  action  was 
the  Guarantor's  Company.  The  attorney  who 
represented  the  company  at  the  trial  advised 
an  appeal  on  account  of  the  exceBsive  verdict, 
and  his  judgment  was  approved  by  the  com- 
pany's principal  attorney  after  a  careful  ex- 
amination of  all  the  testimony.  When,  how- 
ever, he  came  to  prepare  the  case  for  argu- 
ment on  the  appeal,  he  considered  the  fact  that 
assignments  of  error  based  on  the  action  of 
the  court  of  common  pleas  in  sustaining  an 
excessive  verdict  had  never  been  acted  upon 
by  this  court.  Such  assignments  had  been 
presented  in  numerous  cases,  and  passed  with- 
out comment.  The  power  conferred  by  the 
act  of  May  20,  1891,  was  first  exercised  In 
Smith  V.  PubUshbig  Co.,  178  Pa.  St  481,  36 
AtL  296,  in  which  case  the  decision  was  ren- 
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dered  after  the  abandonment  of  this  appeal. 
In  the  opinion  filed  January  4,  1897,  It  was 
said  by  our  Brother  Mitchell:  "It  Is  a  new 
power,  a  wide  departure  from  the  policy  of 
centuries  In  regard  to  appellate  courts,  and  so 
clearly  exceptional  in  Its  character,  that  no 
case  has  been  presented  until  now  In  which 
we  haye  felt  called  upon  to  exercise  it."  We 
are  entirely  convinced  by  the  statements  of 
the  highly  reputable  counsel  who  represented 
the  appellant  that  the  appeal  was  taken  in 
good  faith,  and  not  merely  for  delay.  The 
offer  of  compromise  afterwards  made,  and 
the  abandonment  of  the  appeal,  do  not,  under 
the  circumstances,  In  the  least  weaken  or 
qualify  their  statements.  The  appeal  was  not 
taken,  as  In  Pennypacker  v.  Dear,  166  Pa.  St 
'2Si,  81  Atl.  89,  in  pursuance  of  a  menace  pre- 
viously made,  and  counsel  were  Justified  in 
assuming  that  It  would  be  useless  to  press  the 
assignment.     The  rule  Is  discharged. 

STERRETT,  0.  3.  (dissenting).  The  act  of 
May  25,  1874,  under  which  this  rule  for  dam- 
ages, etc.,  was  granted,  declares:  "That  In 
all  cases  in  which  a  writ  of  error  or  an  ap- 
peal from  a  decree  In  equity  shall  delay  the 
proceedings  on  the  Judgment  of  the  inferior 
court,  and  in  the  opinion  of  the  supreme  court 
the  same  shall  have  been  sued  out  merely  for 
delay,  damages  at  the  rate  of  six  per  cent, 
per  annum  shall  be  awarded  upon  the  amount 
of  said  Judgment  or  decree  by  the  supreme 
court,  and  an  attorney  fee  of  twenty  dollars 
and  cost  of  printing  paper  book  of  the  defend- 
ant In  error  or  appellee  shall  be  taxed  and 
collected  as  part  of  the  costs  of  suit."  P.  L. 
227.  The  petition  and  afildavit  on  which 'the 
rule  Is  grounded  contains,  inter  alia,  the  fol- 
lowing averments  of  fact:  "That  said  suit 
was  brought  by  the  plaintiff  to  recover  dam- 
ages •  •  *  for  Injuries  received  by  him 
In  consequence  of  the  careless,  negligent,  and 
reckless  management  by  the  defendant  of  its 
cars.  That  at  the  time  of  the  accident  plain- 
tiff was  a  passenger.  *  •  «  That  by  the 
testimony  it  appears  that.  In  consequence  of 
the  negligent  act  of  the  defendant  company, 
and  owing  to  the  defective  condition  of  the 
brake  of  the  car,  which  fact  was  well  known 
to  the  defendant  company,  the  car  suddenly 
left  the  track,  and  with  great  force  ran  into  a 
building,  nearly  demolishing  the  building  as 
well  as  the  car,  and  from  the  force  of  the  col- 
lision with  the  building  the  plaintiff  sustained 
serious  Injury,  which  permanently  disabled 
him  from  attending  to  his  business.  That  no 
exceptions  were  taken  during  the  trial,  and  no 
evidence  was  offered  by  the  defendant,  no  mo- 
tion for  a  nonsuit  was  made,  nor  was  any  ex- 
ception taken  to  the  charge  of  the  court;  and 
from  the  record  there  appears  no  reason  for 
an  appeal.  A  motion  for  a  new  trial  was 
made  and  refused.  That  the  defendant  com- 
pany made  alfidavlt  that  the  appeal  was  not 
taken  for  delay.  That,  notwithstanding  the 
defendant's  affidavit,  said  cause  was  appealed 
to  this  court  solely  and  merely  for  the  pur- 


pose of  delaying  plaintiff  in  recovering  the 
amount  Justly  due  him.  That  no  assignments 
of  error  were  ever  filed.  •  *  •  No  paper 
books  were  ever  furnished  the  plaintiff.  That 
plaintiff's  counsel  was  present  on  the  first  day 
of  the  present  term  of  court,  when  the  list  was 
called,  and,  notwithstanding  the  fact  that  de- 
fendant's attorney  had  not  served  any  pajwr 
books  on  plaintiff's  counsel,  defendant's  attor- 
ney answered,  'Argument,'  on  the  call  of  the 
case.  That  thereupon  plaintiff's  counsel  stated 
that  no  assignments  of  error  had  been  filed, 
and  no  paper  books  furnished.  Defendant's 
counsel  then  stated  to  the  court  that  after  an 
examination  of  the  assignments  of  error  that 
'the  Judgment  of  the  court  could  not  be  re- 
versed,' or  words  to  that  effect,  and  thereupon, 
on  motion  of  plaintiff's  counsel,  a  non  pros, 
was  granted.  That  the  effect  of  the  appeal 
has  been  a  hardship  to  plaintiff,"  etc.  It  is 
also  averred.  In  substance,  that  since  the  ap- 
peal was  taken— March  31,  1806— "parties  In 
the  interest  of  defendant  company  have  offered 
to  compromise  the  case"  for  $12,000;  that  such 
an  offer  was  made  as  late  as  November  last, 
and  was  refused.  To  these  averments  of  fact, 
tending  to  show  not  only  the  frivolous  char- 
acter of  the  appeal,  but  also  that  it  was  taken 
for  the  purpose  of  delay,  and.  In  the  meantime, 
of  effecting  a  favorable  compromise  with  the 
plaintiff,  the  only  answer  of  the  defendant 
company  is  that  contained  in  the  affidavit  of 
one  of  Its  counsel,  who,  after  averring  that 
he  alone  conducted  Its  case  upon  the  trial  In 
the  court  below,  says:  "That  after  the  ver- 
dict and  Judgment  were  rendered  in  said  court 
he  was  of  opinion  that  the  appeal  ought,  in 
Jn.stice  to  the  appellants,  be  taken,  so  that  the 
supreme  court  might,  in  exercise  of  its  power 
to  set  aside  verdicts  considered  to  be  excessive, 
reduce  the  said  verdict;  that  said  appeal  was 
not,  therefore,  taken  for  the  purpose  of  delay, 
but  for  the  purpose  above  mentioned,  and  in 
the  hope  that  said  verdict  might  be  reduced; 
that  said  appeal  was  not  prosecuted  because 
counsel  for  appellants  afterwards,  and  before 
the  time  fixed  for  argument,  were  of  opinion 
that  it  would  impose  useless  waste  of  time 
and  labor  upon  the  court  to  prosecute  the 
same."  It  will  be  observed  that  in  this  only 
answer  to  the  rule  the  defendant  company  does 
not  even  attempt  to  traverse  or  deny  any  of 
plaintiff's  averments,  except  that  wherein  be 
distinctly  declares  that  the  appeal  was  taken 
"solely  and  merely  for  the  purpose  of  delaying 
plaintiff  hi  recovering  the  amount  Jn!«tly  doe 
him."  The  defendant's  attempted  denial  of 
that  averment  is  not  direct  and  specific,  but 
argumentative,  to  wit,  that  its  attorney  who 
tried  die  case  In  the  court  below  "was  of  opin- 
ion that  the  appeal  ought  •  •  •  to  be 
taken,  so  that  the  supreme  court  might,  to  ex- 
ercise of  Its  power  to  set  aside  verdicts  con- 
sidered to  be  excessive,  reduce  the  said  vei^ 
diet;  that  said  appeal  was  not,  therefore, 
taken  for  the  purpose  of  delay,  but  for  the  pur- 
pose above  mentioned,  and  In  the  hope  that 
said   verdict  might  be  reduced."     It  Is  not 
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averred  In  the  *o»w&r  that  the  Terdict  in  ques- 
tion is  exoeaslre,  ThB  expreaaion,  "reidieta 
iMDsideied  to  be  eroeaeiTe,"  cannot  be  tor- 
tured into  an  arerment  tiiat  the  verdict  in  thia 
<aiae  was  or  la  excesBlve.  In  fact.  It  is  not  so. 
We  then  liave  a  case  in  which  it  clearly  ap- 
pears: (1)  That  upon  the  facta  distinctly 
averred  in  plaintiff's  petition,  and  not  denied 
by  defendant,  the  plaintiff,  after  presumably 
a  fair  trial  In  the  court  below,  recovered  a 
verdict  ami  Judgment  for  permanent  physical 
disability,  caused  solely  by  the  negligence  of 
defendant  company.  (2)  On  the  trial,  defendr 
ant  offered  no  testimony  in  rebuttal  of  the 
evidence  relied  on  by  plaintiff,  or  for  any 
other  purpose,  made  no  motion  for  a  nonsuit, 
took  no  exception  to  any  of  the  rulings  of  the 
learned  trial  Judge,  or  to  any  of  his  Instruc- 
tions  to  the  Jury.  (3)  It  is  virtually  admitted 
there  Is  nothing  In  the  record  of  the  trial  on 
which  to  base  any  aiisignmoit  of  error,  oi 
anything  to  Justify  an  appeal  tn  this  court, 
except  the  novel  suggestion,  of  what  may  be 
called  a  general  appeal  to  the  Judicial  clem- 
ency «^  the  appellate  court,  made,  as  alleged, 
"in  the  hope  that  said  verdict  might  be  re- 
daced."  (4)  Between  March  31,  1896,  the  date 
of  appeal,  and  January  4,  18^,  when  It  was 
non  pros'd  on  motion  of  plaintlfrs  counsel, 
notlitng  whatever  was  done  towards  the  prose- 
cution of  the  appeal  In  the  way  of  filing  as- 
signments of  error  or  preparation  and  service 
of  paper  book  on  the  appellee;  but  In  the  la- 
tolm  overtures  of  comproniise  by  remission  of 
a  large  perooitage  of  the  Judgment  were  made 
on  behalf  of  the  defendant  to  the  jdaintlff,  and 
by  bjm  rejected.  (3)  The  only  reason  given 
tor  Dot  prosecuting  the  appeal  is  that  after  it 
was  taken,  'and  liefore  the  time  fixed  for  ar- 
gument," counsel  for  appellant  "were  of  opin- 
ion that  it  would  impose  useless  waste  of  time 
and  labor  apon  the  court  to  prosecnte  the 
same."  When  that  wise  and  considerate  con- 
dnaion  was  reached— whether  shortly  after  the 
appeal  was  taken,  or  after  the  last  overture  of 
compromise  was  made  by  the  company  and 
rejected  by  the  plaintiff  in  November  last- 
does  not  appear,  but  certain  it  is,  whenever 
the  conclusion  was  reached.  It  was  the  plain 
duty  of  the  defendant  to  discontinue  its  ap- 
peal, and  not  further  delay  "the  proceedings 
on  the  Judgment  of  the  inferior  court."  To 
have  done  so  would  have  been  some  evidence 
of  good  faith  in  taking  the  appeal,  while  omis- 
sion to  do  80  is  quite  the  contrary.  Without 
referring  to  other  minor  facts  and  circum- 
stances, corroborative  of  the  foregoing  conclu- 
sUmn,  it  is  sufficient  to  say  that  a  careful  ex- 
amination and  consideration  of  all  the  facts 
and  circumstances  of  the  case  have  forced  me 
to  the  conclusion  that  the  appeal  was  not 
merely  frivolous,  but  it  was  in  fact  taken  for 
delay,  and  in  the  hope  that  in  the  meantime  a 
favorable  compromise  of  the  judgment  might 
be  effected.  This  belongs  to  the  class  of 
cases  to  which  the  statute  was  clearly  intend- 
ed to  apply,  and  to  which,  in  Justice  to  the 
plaintiff.   It  should   be  applied   In   this   case. 


Among  the  reported  cases  in  which  the  pro- 
visions of  the  act  have  been  enforced  are 
O'DonneU  v.  Broad,  140  Pa.  St  24,  27  AtL 
805,  and  Bachman  v.  Gfoss,  150  Pa.  St.  510, 
24  Atl.  712,  in  which  this  court,  of  its  own 
motion,  imposed  the  poaalty  because  the  ap- 
peal was  frivolous;  and  Fennypacker  v.  Dear, 
166  Pa.  St  284.  31  Atl.  89.  If  this  is  not  a 
clear  case  for  imposition  of  the  penalties,  it 
would  be  very  difficult  to  find  one.  I  would 
make  the  rule  absolute. 


In  re  LILLY'S  BSTATH. 

Appeal  of  SCHIER. 

(Supreme  Court  of  Pennsylvania.     May  27, 

1897.) 

EXBCDTOBS— Co»HI88IONGRS— DiKECTIOK  IN  WlLU 

Direction-  In  a  wiU  that  the  actin|:  executor 
shall  receive  compensation  for  his  services  in  ad- 
dition to  "the  usnal  commission  allowed  to  ex- 
ecators,"  and  that  he  share  in  such  commiasion 
with  his  co-executors,  shows  intention  of  testa- 
tor that  the  executors  nave  a  5  per  cent,  commis- 
9on. 

Appeal  from  orphans'  court,  Carbon  county. 

In  the  matter  of  the  estate  of  William  Lilly, 
deceased.  Trom  a  decree  overruling  excep- 
tions of  Frederick  Schier  to  report  of  auditor 
on  first  account  of  the  executors  of  deceased, 
Scliier  appeals.    Affirmed. 

C.  Lame  Munson,  Addison  Candor,  and 
Laird  H.  Barber,  for  aweUant  William  Q. 
Freyman,  Horace  Heydt  and  £).  O.  Nothstein, 
for  appellees. 

McOOLLUM,  J.  The  accotmtanta  are  ex- 
ecutors of  the  estate  of  William  Lilly,  de- 
ceased. Twelve  of  the  18  residuary  legatees, 
being  satisfied  that  the  commissions  claimed 
by  them  are  reasonable,  filed  with  the  atidltor 
a  request  that  the  same  should  be  allowed. 
As  twelve-thirteenths  of  these  commlsslona,  if 
allowed,  would  be  virtually  paid  by  them,  we 
may  reasonably  infer  that  they  gave  some 
thought  to  the  subject  before  executing  and 
filing  the  request.  According  to  the  conten- 
tion of  the  appellant,  however,  they  elected  by 
their  request  to  allow  the  executors  to  recrtve 
In  commissions  twelve-thirteenths  of  at  least 
^15,000  more  than  they  earned  or  were  enti- 
tled to.  While  we  agree  with  the  learned  coun- 
sel for  the  appellant  that  the  rights  of  the 
latter,  as  assignee  and  trustee  under  an  ante- 
nuptial contract  with  one  of  the  residuary  lega- 
tees, are  not  lmi)aired  by  this  action  of  the 
other  residuary  legatees,  we  think  it  is  a  cir- 
cumstance which  ougut  not  to  be  entirely  ig- 
nored In  the  consideration  of  the  question  pre- 
sented by  the  apiieal.  The  executors  were 
friends  and  associates  of  the  deceased  in  his 
lifetime,  and  men  of  known  Integrity  and 
business  capacity.  He  committed  the  admin- 
istration of  his  estate  to  them  because  he  had 
confidence  in  their  disposition  and  ability  to 
execute  the  trust  In  the  interest  of  his  bencfl 
claries.     He  liad  a  large  estate,  consisting  of 
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lands,  Intereata  In  several  coal-mlnlng  com- 
panies, stocks  and  bonds  of  various  corpora- 
tions, notes,  horses,  carriages,  etc.  He  was  a 
partner  in  each  of  the  coal-mining  companies 
In  which  he  had  interests,  and  he  authorized 
his  executors  to  hold  or  sell  these,  as  to  them 
might  seem  best,  subject,  however,  to  a  direc- 
tion to  sell  them  at  any  time  upon  the  writ- 
ten request  of  a  majority  of  the  surviving  re- 
siduary male  legatees  to  do  so.  He  also  author- 
ized bis  executors  to  appoint  one  of  their  num- 
ber acting  executor,  and  directed  that  thehr  ap- 
iK>intee  should  receive  compensation  for  his 
services  in  addition  to  the  usual  commission 
allowed  to  executors,  and  that  he  should  share 
in  such  commission  with  his  co-executors. 
The  executors  thought  best  with  the  approval 
of  the  legatees  to  hold  the  coal  Interests,  and 
their  conclusion  to  do  so  was  manifestly  an 
exercise  of  their  discretion  beneficial  to  the  es- 
tate. It  was  understood  by  the  executors  be- 
fore talking  the  Inventory  that  the  testator 
had  investments  in  Western  mortgages,  but, 
as  their  status  and  value  were  then  unknown, 
they  were  not  included  In  it.  Subsequent  in- 
quiry and  investigation  showed  that  the  most 
of  the  mortgages  had  been  foreclosed,  and  that 
he  had  land  in  place  of  them.  The  face  value 
of  the  mortgages  was  about  $110,000,  but  the 
actual  value  of  them,  or  of  the  land  covered 
by  them,  cannot,  under  present  conditions,  be 
definitely  ascertained.  The  labor  and  respon- 
sibilities Involved  Id  the  proper  administration 
of  the  estate,  and  the  care  and  slciU  shown  by 
the  executors  in  the  performance  of  the  duties 
connected  with  the  trust,  must  be  talcen  into 
consideration  in  passing  upon  their  claim,  and 
so  must  the  direction  of  the  testator  in  regard 
to  commissions  for  their  services.  He  intend- 
ed that  they  should  have  the  usual  commission 
allowed  to  executors.  Did  he  mean  by  the 
words  "usual  commission"  a  commission  of 
5  per  cent,  or  a  commission  which  a  court 
should  adjudge  to  be  sufficient  to  fairly  com- 
pensate them  for  their  responsibility  and  labor 
involved,  and  the  caie  and  slclll  required  in  the 
proper  execution  of  the  trust?  The  learned 
auditor  thought  he  meant  the  former,  and  the 
learned  court  below  agreed  with  him  in  this 
view.  Many  cases  were  cited  by  the  auditor 
as  sustaining  his  interpretation,  and  many 
cases  were  cited  by  the  appellant  as  opposed 
to  it  An  elaborate  review  of  the  cases  is  not 
deemed  necessary.  Five  per  cent,  is  often 
mentioned  in  them  as  the  usual  commission, 
and  this,  we  think,  is  in  accord  with  the  com- 
mon understanding  of  the  people  as  to  the 
meaning  of  these  words.  There  can  be  no 
doubt  that  in  a  very  large  majority  of  the  es- 
tates of  decedents  there  has  been  an  allow- 
ance to  the  executor  or  administrator  of  a  com- 
mission of  5  per  cent.  In  Pusey  v.  Ciemson, 
9  Serg.  &  R.  209,  Tilghman,  C.  J.,  referring  to 
the  matter  of  commissions,  said:  "It  is  very 
desirable,  both  for  the  sake  of  the  executors 
and  the  family  of  the  testator,  that  there 
should  be  some  standard  to  which  both  may 
look  on  the  subject  of  commiseions.    And  in 


the  cases  which  generally  occur  it  appears  to 
me,  after  considerable  research,  that  the  com- 
mon opinion  and  understanding  of  this  coun- 
try has  fixed  upon  five  per  cent,  as  a  reason- 
able allowance.  But  to  Uds  rule  there  must 
be  exceptions.  There  are  estates  where  the 
total  amount  is  small,  and  tliat,  too,  collected 
in  driblets.  In  such  five  per  cent,  would  be 
insufficient.  On  the  contrary,  there  are  others 
where,  the  total  being  very  large,  and  made  up 
of  sums  collected  and  paid  away  in  large 
masses,  five  per  cent  would  be  too  much.  It 
must  be  left  to  the  courts  to  ascertain  those 
cases  In  which  the  general  rule  should  be  de- 
parted from."  We  think  that  this  quotation 
states,  as  fairly  as  any  that  can  be  made,  the 
present  state  of  the  law  in  relation  to  the  al- 
lowance of  commissions  to  executors.  We  are 
therefore  not  convinced  that  the  auditor  and 
court  l)elow  erred  in  holding  that  the  testator 
intended  his  executors  should  have  a  commis- 
sion of  5  per  cent.  But,  independent  of  the 
question  of  the  testator's  meaning  in  the  use 
of  the  words  "usual  commission,"  we  think 
the  evidence  in  the  case  affords  ample  ground 
for  the  allowance  of  the  accountant's  claim. 
We  do  not  propose  to  refer  to  or  discuss  the 
evidence  in  detalL  The  part  of  it  which  re- 
lates to  the  nature  and  value  of  the  services 
rendered  by  the  executors  in  the  protection 
and  management  of  the  coal  interests  of  the 
estate  is  quite  sufficient  In  connection  with 
ordinary  service  In  other  branches  of  the  ad- 
ministration of  it  to  Justify,  if  not  reqobe. 
the  allowance  of  the  commissions  Claimed. 
There  is  no  reason  to  discredit  this  evidence. 
The  witnesses  who  gave  it  were  disinterested, 
intelligent,  and  well  qualified  to  testify  in  re- 
gard to  the  value  as  well  as  the  nature  of  the 
services  rendered  as  above  stated.  Upon  due 
consideration  of  the  evidence  and  the  undis- 
puted facts  and  circumstances  in  the  case,  we 
are  of  the  opinion  that  the  decree  of  the  court 
below  should  be  -affirmed.  Decree  affirmed, 
and  appeal  dismissed;  the  costs  to  be  paid  by 
the  appellant 


DENI  V.  PENNSYLVANIA  R.  00. 
(Supreme  Court  of  Pennsylvania.     May  27, 

1807.) 
DaiTB  BT  Wronoful  Act— Rights  or  Nos- 

BESIDBNT  ALIBK. 

A  nonresident  alien  is  not  entitled  to  the 
benefit  of  Act  April  26,  1865  (P.  L.  309),  givini! 
richt  of  action  to  members  of  the  family  of  one 
whose  death  is  caused  by  wrongful  act. 

Appeal  from  court  of  common  pleas.  Phila- 
delphia county. 

Action  by  Maria  Martina  Deni  against  the 
Pennsylvania  Railroad  Company  for  death  of 
a  son.  Judgment  for  defendant  and  plaintiff 
appeals.    Affirmed. 

Francis  H.  Thole,  for  appellant  David  W. 
Sellers,  for  appellee. 

McCOLLITM,  3.  Stephen  Deni  came  to  this 
country  in  1889,  and  he  was  then  27  years 
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old.     While  employed  by  the  defendant  com- 
pany as  a  laborer  on  Its  roadbed  or  track,  he 
was,  on  the  28tb  of  October,  18&1,  killed  In  a 
coIliskH)  which  was  Imputed  to  the  negUfcence 
of   his   employer.     It   is  claimed   that,   Inas- 
much  as  his  day's  work  was  done,  and  he 
was  In  the  company's  car  for  the  purpose  of 
riding  In  It  to  his  boarding  place,  he  was  a 
liassenger,  and  not  an  employe  of  the  com- 
I>any,  when  the  collision  occurred.     For  the 
purpose  of  this  case,  he  may  be  considered  as 
a  passenger  at  the  moment   he  was   killed. 
While  in  this  country,  his  wages  never  ex- 
ceeded $1.20  a  day,  and  this  sum  represented 
10  hours'  work.     From  his  wages  he  had  to 
imy  for  his  board,  washing,  and  clothing.    As- 
suming that  he  worked  on  full  time,  and  on 
every  week  day  of  the  year,  the  balance,  after 
paying  the  necessary  expenses  of  his  own  main- 
tenance, was  not  large.     The  claim  that  he 
regularly  remitted  money  to  and  for  the  main- 
tenance of  his  mother  in  Italy  was  not  snp- 
I)orted  by  convincing  or  satisfactory  evidence. 
His    cousin,    Ferdinand    Deni,    testified    that 
Stephen  told  him  on  the  20th  of  September, 
\S&i,  he  had  sent  his  mother  $20.    Joseph 
Narcitto  testified  that  In  August  of  that  year 
Stephen  told  him  he  had  $20,  and   "\«'anted 
to  borrow  another  $20,  so  as  to  send  it  to  his 
mother."     These  were  the  only  witnesses  who 
testified  in  regard  to  a  specific  or  particular 
remittance,  and  it  clearly  appears  from  their 
testimony  that  their  information  respecting  it 
was'  based  on   what  Stephen  said   to  them. 
Ferdinand  DenI,  and  Palmo  Deni,  a  brother  ot 
Stephen,  testified  in  general  terms  that  Ste- 
phen sent  money  to  his  mother.    But  it  is  no- 
ticeable that  neither  of  them  testified  to  hav- 
ing seen  Stephen  make  at  any  time  a  remit- 
tance to  her  in  any  form.     Ferdinand  said 
"the  attorney  has  the  receipts  from  the  bank 
that  the  money  was  sent  to  Italy,"  and  that 
Crolo  Barsotti  was  the  banker  through  whom 
it  was  sent.     The  receipts  were  not  produced, 
nor  the  banker  called  to  testify,  although  his 
place  of  business  was  but  a  few  squares  from 
the  place  of  trlaL     The  plaintiff  knew  wheth- 
er Stephen  contributed  to  her  support,  and 
she  wa«  competent  to  testify  in  her  own  be- 
half.   Bat  her  testimcHiy  was  not  obtained, 
nor  does  it  appear  that  any  effort  was  made 
to  obtain   it.     Of  course,   Stephen's   declara- 
tions were  not  competent  evidence  of  contri- 
butions  by  him  to  her  maintenance     Stephen 
Deni  did  not  see  bis  mother  after  he  left  her 
in  Italy,  in  1889.     She  still  resides  in  her  na- 
tive country,  and  owes  allegiance  to  the  gov- 
emroent  of  it.    The  burden  was  on  her  to  show 
the  existence  In  fact  of  a  family  relationship 
which  entitled  her  to  maintain  the  suit    In 
view  of  these  facts  and  the  evidence  in  the 
case  the   learned   court  below   thought   she 
r.iuld  not  recover,  and  accordingly  entered  a 
(■ompalaory  nonsuit.     No  case  has  been  cited 
to  us,  nor  are  we  aware  of  any.  In  which  a 
nonresident  alien,  whether  husband,  widow, 
child,  or  parent  of  the  deceased,  has  main- 
tained a  suit  under  the  act  of  April  20,  1855 


(P.  L.  309),  to  recover  damages  for  an  injury 
causing  death.  Our  legislation  on  this  sub- 
ject is  in  accord  with  the  Bngllsh  statute  of 
August  26,  1S46,  and  therefore  the  decisions 
of  the  English  courts  construhig  this  statute 
are  often  referred  to  in  cases  grounded  upon 
our  acts  of  April  15,  1851,  and  April  26,  1.S55. 
But  no  case  has  been  brought  to  our  notice  in 
which  sn  Ehigllsh  court  has  held  that  a  non- 
resident alien  is  entitled  to  the  benefits  con- 
ferred by  the  act  of  1846.  The  same  may  be 
said  of  the  decisions  of  the  courts  of  our  sis- 
ter states  having  statutes  similar  to  our  own. 
May  a  citizen  of  the  United  States,  whose  sou, 
while  traveling  In  England,  Is  killed  in  a  col- 
lision on  an  English  railway  through  the  neg- 
ligence of  the  owners  or  operators  of  it,  main- 
tain an  action  in  an  English  court  under  and 
by  virtue  of  the  ESngllsh  statute  we  have 
referreil  to?  If  he  cannot.  It  is  because  the 
statute  does  not  Include  a  nonresident  alien. 
As  the  English  statute  is  like  ours,  there  would 
seem  to  be  more  reason  for  allowing  a  suit  to 
be  maintained  under  it  by  a  citizen  of  this 
country  thah  by  a  citizen  of  a  country  which 
has  no  such  statute.  Presumably,  if  tlie  death 
of  the  plaintiers  son  occurred  in  her  oWn  coun- 
try, as  it  did  here,  she  could  not  maintain  a 
suit  for  the  loss  she  sustained  by  it;  and  If 
the  death  of  a  son  of  a  cltl7.en  of  this  country 
occurred  there  under  like  circumstances,  the 
latter  could  not  maintain  a  suit  for  the  loss 
he  suffered  by  it.  No  statute  or  law  of  Italy 
has  been  shown  which  authorizes  such  a  suit. 
Our  statute  was  not  intended  to  confer  upon 
nonresident  aliens  rights  of  action  not  con- 
ceded to  them  or  to  us  by  their  own  country, 
or  to  put  burdens  on  our  own  citizens  to  be  dis- 
charged for  their  benefit.  It  has  no  extrater- 
ritorial force,  and  the  plaintiff  is  not  within 
the  purview  of  It.  Wlille  It  is  possible  that 
the  language  of  the  statute  may  admit  of  a 
construction  which  would  include  nonresident 
alien  husbands,  widows,  children,  and  parents 
of  the  deceased,  it  is  a  construction  so  obvious- 
ly opposed  to  the  spirit  and  policy  of  the  stat- 
ute that  we  cannot  adopt  it.  A  nonresident 
defendant  Is  not  entitled  to  the  benefit  of  our 
exemption  laws,  although  the  language  of 
these  laws  may  admit  of  a  construction  which 
would  Include  him.  It  has  been  so  held  in  a 
;  number  of  otur  cases.  In  this  connection  the 
!  lauKuage  of  Mr.  Justice  Sterrett  In  Collom's 
I  Appeal,  2  Penny.  130,  is  pertinent.  In  dellver- 
I  Ing  the  opinion  of  the  court,  he  said:  "While 
nonresident  debtors  may,  perhaps,  be  within 
the  letter  of  the  act,  we  do  not  think  they  are 
within  its  spirit.  As  was  said  by  Mr.  Justice 
Woodward  in  Yelverton  v.  Burton,  26  Pa.  St. 
351,  and  afterwards  quoted  approvingly  by 
the  present  chief  Justice  In  McCarthy's  Ap- 
peal. 68  Pa.  St.  217,  we  do  not  legislate  for  men 
beyond  our  Jurisdiction."  In  one  respect,  at 
least,  our  act  of  18.55  resembles  our  exemption 
laws.  It  Is  intended  primarily  for  the  Iwneflt 
of  the  family  of  which  the  deceased  was  a 
member.  The  act  of  1851  gave  a  right  of  ac- 
tion to  the  personal  representatives  of  the  de- 
ceased.   Mr.  Justice  Qreen  referred  to  this  act 
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In  Bookis  ▼.  Borough  of  DanyiUe,  95  Fa.  St 
158,  and  aald:  "The  effect  of  this  act  was  to 
make  the  damages  recoverable  In  such  actions 
general  assets  of  the  deceased  In  the  hands 
of  the  personal  representatlvee,  and,  of  course, 
they  were  ayallable  to  creditors  In  the  first 
Instance.  It  follows  that  In  all  cases  of  In- 
iwlvent  estates  of  such  deceased  persons, 
where  the  victim  of  the  injury  was  the  hus- 
band and  father,  the  widow  and  children  de- 
rived little  or  no  advantage  from  the  action, 
.although  they  were  the  persons  most  directly 
and  severely  Injured."  But  this  objection  to 
the  act  of  1851  was  overcome  by  the  act  of 
1%5,  which  designated  the  persons  to  receive 
the  sum  recovered,  and  directed  that  they 
should  take  It  in  the  proportion  they  would 
take  the  personal  estate  of  the  deceased  in  case 
.of  intestacy,  "and  that  without  liability  to 
•creditors."  In  Bacon  v.  Home,  123  Pa.  St 
452,  16  AtL  784.  it  was  held  that  the  act  of 
May  3,  1855  (P.  L.  415),  relating  to  the  re- 
cording of  an  assignment  made  for  the  benefit 
of  creditors  by  a  resident  of  another  state, 
which  assignment  included  property  of  the  as- 
signor in  this  state,  was  for  the  protection  of 
our  own  citizens,  and  that  a  creditor  of  the  as- 
signor, who  was  a  resident  of  the  state  in 
which  the  assignment  was  made,  could  derive 
sno  benefit  or  protection  from  the  act,  although 
he  was  without  notice  of  the  assignment. 
There  is  nothing  on  the  face  of  the  act  which 
limits  the  protection  afforded  by  it  to  our  own 
citizens.  It  's  referred  to  as  another  illustra- 
tion of  the  general  rule  that  we  do  not  legislate 
lor  persons  beyond  our  Jurisdiction.  We  have 
A  number  of  statutes  which  expressly  confer 
rights  upon  aliens,  but  none  which  confers 
them  by  implication  or  inference.  When  the 
legislature  intends  to  concede  to  nonresident 
^iens  the  rights  which  our  own  citizens  have 
under  and  by  virtue  of  the  act  of  April  26, 
1855.  it  will  say  so.  Our  coodusion  is  that 
the  learned  court  below  did  not  err  In  entering 
the  nonsuit    Judgment  affirmed. 


HAINES  V.  BAROr^Y  TP. 

(Supreme  Court  of  Pennsylvania.     May  27, 

1897.) 

UCNICIP^I.  COKFORATIONS— NeOLIOBXOI — DCTT  AS 

TO  Highways. 

1.  A  townsliip  is  not  liable  for  injury  to  a 
travpler  resulting  from  the  negligent  location, 
construction,  or  operation  of  a  log  chute  on  pri- 
vate premises  adjoining  the  hijfhway,  in  the  hb- 
sence  of  any  statute  authorizing  the  town  to 
remove,  or  prevent  the  operation  of,  such  chute. 

2.  .\ct  June  13,  1836,  |  6,  retiuiring  highways 
to  be  Ijept  clear  of  impediments  to  travel,  does 
not  authorize  a  township  to  remove,  or  prevent 
the  operation  of,  a  loe  chute  on  the  land  of  an 
.abutting  owner,  though  logs  thereupon  sometimes 
•fall  upon  the  highway  and  interfere  with  travel. 

Appeal  from  court  of  common  pleas,  Brad- 
ford county. 

Action  by  John  F.  Haines  against  Barclay 
township.  The  court  directed  a  verdict  for 
defendant,  and  from  the  judgment  entered 
thereon  plaintiff  appeals.    Afhi'mcd. 


Wm.  Maxwell,  for  appelant    Edward  Over- 
ton, for  ^>peUee. 


McCOLLUM,  J.    This  salt   waa   taonght 
against  Barclay  township  to  recover  damages 
for  an  injury  which  the  plaintiff  attributes  to 
I  the  negligence  of  the  defendant    On  the  trial 
I  of  it  the  court  instructed  the  jury  to  find  for 
>  the  defendant  on  the  ground  that  there  was  no 
evidence,  or  offer  of  evidence,  on  which  the 
'  township  could  he  held  responsiUe  for  the 
'  injiu-y.    It  seems  that  while  the  plaintiff  was 
i  driving  along  a  public  road  in  the  township  at 
I  or  near  the  point  where  there  was  a  log  slide 
\  or  chute  located  and  terminating  on  land  out- 
side of  the  highway,  he  noticed  that  several 
:  logs  were  coming  rapidly  down  the  chute,  and, 
'  being  apprehensive  of  injury  from  them,  he 
I  leaped,  in  the  direction  he  was  driving,  from 
;  his  buggy  to  the  ground.    The  leap  from  the 
I  buggy  was  the  immediate  cause  of  the  injury 
I  received.    His  offers  of  evidence  show  that 
I  If  he  had  remahied  in  the  buggy  he  would  not 
I  have  been  injured,  but  they  also  show  that 
'■  there  was  good  cause  for  the  apprehension 
which  Impelled  him  to  leap  from  It    The  end 
;  of  the  chute  next  to  the  highway  was  58  feet 
!  from  the  center  of  the  same.    The  chute  was 
I  constructed  for  the  purpose  of  bringing  the 
I  logs  down  the  hillside  to  the  sawmill  adjacent 
i  to  tlie  highway.    The  builders  of  the  chute  ev- 
idently supposed  that  the  space  between  the 
lower  end  of  it  and  the  road  was  sufficient  for 
the  reception  and  retention  of  the  logs,  without 
encroaching  on  the  highway  or  interfering  with 
travel  upon  it    According  to  the  offers  of  evi- 
dence, however,  this  supposition  was  not  well 
grounded,  Ijeeause  they  showed  that  aome  of 
the  logs  had  passed  from  the  chute  across  the 
highway,  and  that  others  had  fallen  hi  tt.    The 
plaintiff  also  offered  to  show  that  the  township 
was  cognizant  of  these  occurrences  prior  to  the 
casualty  in  question.    It  follows  from  the  offer 
that  there  was  negligence  in  the  location,  con- 
struction, or  operation  of  the  chute.    This  was 
primarily  the  negligence  of  the  parties  who 
built  and  operated  it.    When  and  how  did  it 
loecome  the  negligence  of  the  township?    As 
we  understand  the  plaintifTs  contention.  It  Is 
that  the  township,  havhig  knowledge  of  the 
existence  of  the  chute,  and  of  the  dangers  in- 
cident to  the  operation  of  it  tor  the  purpose 
for  which  It  was  built  should  have  destroyeit 
It  or  taken  measures  to  prevmt  the  use  of 
It  where  and  as  it  was.    To  sustain  this  conten- 
tion. It  Is  necessary  to  point  to  the  statute 
which  authorizes   the  township,   through   its 
officers,  to  do  these  things.    If  a  statutory  war- 
rant for  such  action  cannot  be  found,  on  wliat 
principle  caj  the  township  be  charged  with 
negligence  in  refraining  from  it?    The  appel- 
lant cites,  and  appears  to  rely  upon,  section  6 
of  the  act  of  June  13,  183C,  as  fumiafaing  the 
requisite  warrant  for  hla  contention.    We  can- 
not so  construe  it    The  duty  to  keep  the  high- 
way clear  of  impediments  to  travel  thereon 
does  not  include  the  iwwer  to  enter  upon  the 
land  of  an  abutting  owner,  and  to  destroy,  re- 
move, or  prevent  the  use  of  structures  he  has 
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erected  there  for  the  prosecntkm  of  a  leglti- 
mate  basineas.  Tbe  appettant  alao  cttes,  as 
authority  for  lila  contention,  Borongb  of  Pttts- 
ton  ▼.  Hart,  80  Pa.  St.  889;  Neslle  t.  Railway 
Co.,  113  Fa.  St.  800,  6  AtL  72;  North  Man- 
heim  Tp.  y.  Arnold,  119  Pa.  St.  388,  13  AtL 
444:  Plymouth  Tp.  t.  Graver,  125  Pa.  St  24, 
17  AtL  249;  and  Jackson  Tp.  t.  Wagner,  127 
Pa.  St  184,  17  AU.  903,  A  careful  ezamlna- 
tkta  of  these  cases  fails  to  dlsdoae  any  rec- 
ognltloD  by  either  of  them  of  a  power  in  the 
municipality  lUce  the  power  which  the  plaintiff 
claims  was  vested  in,  and  should  have  been 
exercised  I>y,  the  defendant.  There  is  not 
even  a  suggestion  in  any  of  them  that  the 
towBshlp  authorities  may  enter  upon  land  oot- 
8lde  of  the  highway,  and  erect  barrios  there, 
or  remove  or  prevent  the  use  of  atmctures 
placed  there  by  the  owner.  In  Drew  v.  Toiwb 
of  Sutton,  5S  Vt  586,  cited  by  the  appellant, 
the  court  held  that  "a  town  may  be  liable  for 
an  injury  sustained  by  a  traveler  on  a  highway 
by  driving  ofF  a  steep  and  unguarded  embank- 
taeat,  six  laches  outside  of  the  lilghway,  in  the 
dark,  the  highway  being  brought  up  to  that 
point"  Harris  v.  Inhabttants  ot  Newbury, 
128  Mass.  321,  was  a  case  in  which  "the  land 
immediately  outside  of  the  highway  fell  <M  so 
Xedpitoosly  that  there  was  such  risk  of  a 
traveler,  using,  ordinary  care  in  passiiig  aJni^ 
the  road,  t)eing  thrown  or  falling  into  a  dan- 
gerous place,  that  a  railing  was  necessary  to 
make  the  way  safe  and  convenient."  In 
Goodln  V.  City  of  Des  Moines,  55  Iowa,  67, 
7  N.  W.  411,  the  court  said:  "The  city  has  full 
and  complete  contrtd  of  the  streets,  and  may 
excavate  or  fill  up  the  same  at  its  pleasure, 
but  in  doing  so  It  cannot  encroach  on  private 
property  for  tbe  purpose  of  erecting  barriers 
or  any  other  purpose."  In  Hebbard  v.  Town 
of  Berlin  (N.  H.)  32  Atl.  229,  the  idaintlS  was 
driving  along  a  highway  when  his  horse  be- 
came frightened  by  an  engine  owned  by  a 
private  corporation,  aikd  stationed  near,  but 
wholly  without  the  limits  of  tbe  highway,  and 
concealed  from  view  to  persons  going  in  that 
direction.  Plaintiff's  vehicle  was  injured  in  a 
collision  with  anotiier  going  in  the  opposite 
direction.  Held,  that  the  location  of  the  en- 
gine was  not  a  defect  in  the  highway  which 
rendered  It  unsuitable  for  travel,  and  which 
tbe  township  was  obliged  to  remove  or  guard 
against  In  James'  Adm'r  v.  Trustees  of  Har- 
rodsbuxg,  85  Ky.  191,  3  S.  W.  135,  It  was  held 
that  one  who,  in  passing  along  the  street  of  a 
town,  is  injured  liy  falling  stone,  the  result  of 
Masting  by  a  cltlaen  on  bis  private  property, 
has  no  cause  of  action  against  the  town  for 
its  failure  to  abate  the  nuisance.  Klirther  cita- 
tion of  cases  pertinent  to  the  question  under 
coosideration  is  not  deemed  necessary.  We 
mnat  look  to  the  statute  for  the  power  and  duty 
of  tbe  municipalities  In  the  construction  and 
maintenance  of  the  highways.  If  the  power 
to  erect  a  barrier  oatside  of  the  highway  Is 
not  cmferred  by  the  statute,  the  municipality 
la  not  liable  to  a  traveler  on  the  highway  for 
an  injury  received  becanse  of  tlie  absence  of 
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snch  a  barrier.  If  it  Is  not  antherized  to  re- 
move or  prevent  the  operation  of  structures 
erected  on  such  land  for  the  prosecution  of  a 
legitimate  business.  It  la  not  responsible  for  an 
Injury  caused  by  the  negligent  location,  con- 
struction, or  operation  of  such  structnres.  For 
tbe  reasons  above  stated  we  sustain  the  ruling 
of  the  court  below.    Judgment  affirmed. 


In  re  MARTIN'S  BSTATBJ. 

(Supreme  Ck)urt  of  Pennsylvania.    May  24, 

1897.) 

DsOEOSilTS'   ESTATBS  —  HiTSBAND  AJTD  WlVK— 

Loans  —  E  visbk  cb. 

1.  Deceased  had  been  a  machinist  ontSl  1865, 
when  he  became  sick,  and  went  into  the  grocery 
business.  Several  years  afterwards  lie  started 
keeping  a  small  candy  and  tobacco  store.  He 
paid  in  tbe  purchase  of  realty  in  his  own  name, 
or  in  dlscharEiDg  incumbrances  tbereoD,  32,200 
hi  1874,  ?2.6(»m  1883,  $800  in  1887,  and  $2,500 
in  1888.  His  wife  had  no  separate  estate,  but 
received  payments  of  uncertain  amounts  by 
trienda  at  different  times  not  specified,  and  in 
1883  was  given  an  annuity  of  ?800,  two  quar- 
terly payments  of  which  she  received  before  the 
husband's  purchase  in  1883.  She  gave  him  in- 
definite snms  at  unspecified  times  in  the  course 
of  several  years,  and  a  large  sum  in  1883,  and 
be  made  statements  just  after  the  purchase  of 
1883  that  she  had  given  money  to  him  tor  invest- 
ment. Held  insufficient  to  show  that  she  had 
advanced  him  any  one  of  the  several  named 
sums,  except  the  $2,600. 

2.  Where  a  husband  had  purchased  realty  in 
his  own  name,  and  his  widow  claimed  to  have 
famished  the  price  as  a  loan,  and  as  adminis- 
tratrix obtained  leave  to  sell  the  land  of  the 
estate  to  pay  debts,  the  debts  other  than  her 
claim  being  nominal,  and  the  heirs  of  the  hus- 
Imnd  petitioned  to  have  the  order  of  sale  revoked 
on  the  ground  tliat  her  claim  was  invalid,  the 
burden  was  on  her  to  show  a  loan  to  the  hus- 
band, the  same  as  it  would  have  been  on  her  had 
she  attempted  to  establish  her  claim  against  the 
estate  in  the  ordinary  way. 

Appeal  from  orphans'  court,  Philadelphia 
coimty. 

Petition  by  Isaac  J.  Martin  to  revoke  an  or- 
der of  sale  granted  on  the  application  of  Jennie 
Martin,  administratrix  of  the  estate  of  Isaac 
Martin,  deceased.  An  auditor  was  appointed, 
who  filed  a  report  In  favor  of  petitioner,  but 
the  court  sustained  exceptions  thereto,  and  pe- 
titioner appeals.    Reversed. 

Following  is  the  auditor's  report,  decree 
omitted : 

"Isaac  Martin,  the  decedent,  died  Intestate 
on  the  2d  day  of  March,  1896,  his  residence, 
at  the  time  of  his  death,  being  in  the  city 
of  PbUadelpliia.  Letters  of  administration  on 
his  estate  were  granted  by  the  register  of 
wills  of  Philadelphia  county  to  Jennie  Mar- 
tin, the  widow  of  the  decedent  on  the  9th 
day  of  March,  1896.  It  appeared  from  the  evi- 
dence admitted  before  the  auditor  that  the  only 
persons  Interested  in  the  estate  of  the  doned- 
ent  under  the  interstate  laws  are  Jennie  .Mar- 
tin, his  widow,  the  petitioner;  Mary  B.  Martin, 
datighter  of  William  Douglas  Martin,  a  de 
ceased  son  by  a  first  wife;  and  Isaac  J.  Mar 
tin,   Victor  David  Martin,  and   Luoretia  O. 
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Burn,  wife  of  Louis  Barn,  chtldren  by  a  sec- 
ond wife.  The  decedent,  at  the  time  of  his 
death,  was  seised  of  two  certain  pieces  of 
real  estate,  fully  described  In  the  Schedule  A 
of  the  petition  for  the  sale  of  the  real  estate 
for  the  paj^ent  of  debts,  and  being  a  certain 
brick  messuage  or  tenement  and  lot  or  piece 
of  groimd  on  the  north  side  of  Jeffei'son  street, 
78  feet  westward  from  the  west  side  of 
Kleyenth  street,  containing  in  front  or  breadth 
on  the  said  Jefferson  street  16  feet,  and  ex- 
tending in  length  or  depth  northward  63  feet 
9  inches;  the  consideration  in  the  deed  be- 
ing $2,200.  Also  all  that  certain  lot  or  piece 
of  ground  at  the  southwest  comer  of  West 
street  and  Poplar  street,  in  the  Fifteenth  ward 
of  the  city  of  Philadelphia,  containing  in  front 
or  breadth  on  Poplar  street  17  feet  6  inches, 
and  In  length  or  depth  southward  of  that 
width,  along  the  west  side  of  said  West  street, 
6  feet;  the  consideration  in  the  deed  being 
$2,600.  It  further  appeared  from  the  eTldence 
that  in  his  lifetime,  prior  to  his  death,  tke 
decedent  owned,  with  his  wife,  premises  on 
the  east  side  of  Sixteenth  street,  14  feet  nortb- 
ward  from  the  north  side  of  Seybert  street, 
containing  in  front  14  feet,  and  extending  in 
length  or  depth  eastward  of  that  width  50 
feet;  the  consideration  In  the  deed  being  $1,- 
400.  The  said  widow  of  the  decedent,  having 
survived  him,  the  title  of  the  Sixteenth  street 
premises  would  seem  to  be  vested  in  her,  the 
survivor.  In  a  tenancy  by  the  entireties.  The 
allegation  of  the  petitioner,  in  her  petition  for 
leave  to  sell  the  real  estate  for  the  payment  of 
the  debts  of  the  decedent,  was  that  the  entire 
personal  estate  was  the  sum  of  $85  in  cash, 
and  that  his  indebtedness  amounted  to  the 
sum  of  $12,174-35,  of  which  $12,000  was  an 
alleged  amount  loaned  by  the  petitioner,  Jen- 
nie Martin,  to  the  decedent;  undertaker's  bill, 
$105;  medical  attendance,  $28;  for  repairs, 
$14.85;  expenses  connected  with  the  admiiv- 
Istration  of  the  estate,  $2a50,— $12,174.35. 

"On  the  14th  day  of  March,  1896,  your  hon- 
orable court  granted  the  prayer  of  the  peti- 
tion, and  autliorized  the  sale  of  the  Jefferson 
street  and  Poplar  street  properties  for  the 
payment  of  debts.  Whereupon,  on  the  19th 
day  of  April,  1896,  Isaac  J.  Martin,  a  son  of 
the  decedent,  filed  a  petition,  asking  your  hon- 
orable court  for  a  rule  upon  the  adminlstra- 
tri.\  to  show  cause  why  the  order  to  sell  the 
real  estate  should  not  be  revoked,  and  that 
the  sale  thereof,  advertised  for  Wednesday, 
April  15,  189C,  at  12  o'clock  noon,  by  James 
A.  Freeman  &  Co.,  be  stayed.  To  this  rule  an 
answer  was  filed  by  Jennie  Martin,  the  peti- 
tioner, on  the  13th  day  of  April,  1896,  asking, 
for  reasons  set  forth  in  the  petition,  that  the 
petition  of  Isaac  J.  Martin  should  be  dismiss- 
ed with  costs;  whereupon  your  honorable  court 
made  the  present  reference  to  the  auditor. 

".*.t  the  first  meeting  before  the  auditor, 
counsel  for  the  administratrix  and  widow  of 
the  decedent  admitted  that  Mrs.  Jennie  Mar- 
tin, the  petitioner,  had  no  written  evidence  of 
the  alleged  loans  made  by  her  to  ber  said 


husband,  the  decedent,  but,  in  support  of  said 
claim,  he  called  Mrs.  Mary  Winters,  82  years 
of  age,  and  sister  of  the  decedent,  who,  it 
appears,  was  living  at  No.  1109  Jefferson 
street,  the  residence  of  the  decedent,  and  the 
present  residence  of  his  widow,  the  petitioner. 
It  appears  the  decedent  was  in  his  seventy- 
ninth  year  at  the  time  of  his  death,— he  wouia 
have  been  79  on  the  20th  day  of  March,  1890,- 
and  that  his  wife,  Mrs.  Jennie  Martin,  is  about 
the  same  age.  The  petitioner  was  the  third 
wife  of  the  decedent;  Isaac  J.  Martin,  Victor 
David  Martin,  and  Lucretla  C.  Bum  being 
children  by  his  second  wife,  and  Mary  E.  Mar- 
tin being  a  daughter  of  William  Douglas  Mar- 
tin, a  deceased  son  by  his  first  wife.  The  de- 
cedent, in  his  lifetime,  was  a  machinist,  and 
worked  at  gonsmithlng,  at  the  time  of  the 
war,  in  Bridesburg.  The  witness  said  she 
'didn't  think  decedent  had  any  money';  that 
during  the  last  20  years  or  more  he  didn't  do 
much  work.  If  anything;  that  he  kept  a  candy, 
tobacco,  and  cigar  store  in  Jefferson  street 
In  i-eference  to  the  West  and  Poplar  street 
properties,  she  said:  'Mrs.  Jennie  Martin 
showed  me  money  that  Mr.  Seybert  gave  ha 
for  a  present,  and  she  then  loaned  it  to  her 
husband  to  buy  the  property;  but  I  do  not 
know  about  it'  That  Mrs.  Martin  receiyed  a 
great  many  presents  from  Mr.  Seybert,  but 
she  didn't  see  all  she  got  and  she  loaned  it  to 
her  husband  to  buy  the  property.  She  knew 
Mr.  Martin  didn't  have  money  enough  to  buy 
the  properties,  because  he  was  ailing  so  long 
that  he  couldn't  work.  That  he  bad  been 
ailing  about  28  years,  she  thought  He  had 
the  rheumatism  in  his  feet,  and  couldn't  go  to 
work.  On  cross-examination,  the  witness 
said:  She  didn't  see  Mrs.  Martin  give  her  hus- 
band money  to  buy  the  house.  She  didn't  see 
her  loan  tilm  the  money.  She  didn't  see  her 
hand  him  any  money  at  all.  She  did  see  her 
several  times  hand  him  some  money — two  or 
three  hundred  dollars— to  buy  the  house.  Being 
asked  if  Mrs.  Martin  said  so  at  the  time,  she 
replied,  'No;'  and  then,  in  answer  to  the  ques- 
tion, 'How  do  you  know  she  loaned  it  to  him 
to  buy  the  house?'  she  answered:  'She  told 
me  so.  Q.  When?  A.  I  cannot  tell.'  And 
afterwards  admitted  the  only  knowledge  she 
had  that  Mrs.  Martin  loaned  him  the  money 
was,  'She  told  me  she  loaned  it  to  him  to  buy 
the  property.'  She  couldn't  tell  how  much 
money  Mrs.  Martin  loaned  to  him.  She  fur- 
ther said:  'She  always  said,  and  he  told  me. 
he  had  received  the  money  to  buy  the  proper- 
ty.' She  couldn't  tell  when  it  was;  couldn't 
^ve  any  dates.  She  admitted  she  had  talked 
to  Mrs.  Martin  about  this  matter.  She  couldn't 
tell  how  much  money  she  bad  ever  seen  Mis. 
Martin  hand  over  to  her  husband;  and,  be- 
ing asked  finally:  'How  many  times,  while 
you  were  visiting  them  there,  did  you  see 
Mrs.  Martin  hand  any  money  over  to  her 
husband?*  replied,  'I  told  you  I  didn't  see 
how  much.'  In  answer  to  questions  by  the 
auditor,  she  said:  'She  had  seen  her  give  him 
money  on  two  occasions.'     That  she  bean) 
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Mrs.  Martin  say,  'She  had  loaned  It  to  him  to 
buy  the  property.'  She  heard  her  say  that  to 
him,  'I  loan  you  money  to  buy  the  property,' 
and  he  said,  'He  would  buy  It  at  the  auc- 
tioneer's or  somewheres.'  She  didn't  count  it, 
but  Mrs.  Martin  told  her,  In  the  presence  of 
her  husband,  that  it  was  several  thousands. 
She  couldn't  tell,  however,  whether  it  was 
several  thousand  or  three  thousand.  She 
didn't  know  what  the  decedent  did  with  the 
money.  He  didn't  go  right  away.  Her  broth- 
er told  her  it  wasn't  all  paid,  and  she  loaned 
him  the  money  to  pay  the  rest.  This  was  In 
reference  to  the  Poplar  street  house.  On  fur- 
ther cross-examination  by  Mr.  Andre,  this  wit- 
ness stated  that  Mrs.  Martin  sometimes  brought 
home  from  Mr.  Seybert  two  or  three  hun- 
dred dollars,  and  when  she  had  enough  she 
loaned  It  to  her  husband;  that  this  was  after 
the  war;  she  couldn't  give  the  exact  date. 
The  next  witness  In  support  of  the  petitioner's 
claim  was  Dr.  Peter  Beutel,  who  had  known 
the  decedent  Intimately  since  1862.  This  wit- 
ness stated  he  used  to  loan  Mr.  and  Mrs.  Mar- 
tin money,  when  they  were  short;  that  he 
loaned  it  to  Mr.  Martin;  that  he  borrowed 
these  moneys  In  1806  and  1867.  (It  appears 
from  the  deeds  that  the  Jeifferson  street  house 
was  purchased  May  1,  1874;  the  Poplar  street 
house,  October  13,  1883;  the  Jefferson  street 
house,  January  13,  1868.)  Dr.  Beutel  further 
said:  The  decedent  told  blm  he  had  ]usi. 
bought  the  Poplar  street  house  at  a  sheriff's 
sale;  that  Mrs.  Martin  had  some  money,  and 
he  wanted  to  Invest  It;  that  he  thought  he  had 
made  a  good  investment,  but,  after  he  bought 
it.  he  found  out  there  was  a  mortgage  against 
It,  and  that  altogether  it  came  to  flfty-one  or 
fifty-two  hundred  dollai%,  with  the  charges  and 
one  thing  or  another;  that  the  decedent  had 
no  money;  that  he  kept  one  of  these  penny 
shops;  Uiat  he  had  terrible  sore  legs,  and 
couldn't  work;  that  Mrs.  Martin  had  all  the 
money;  that  he  bad  on  several  occasions  seen 
Mr.  Seybert  band  her  not  less  than  (260; 
that  he  knew  Mr.  Martin  had  not  sufficient 
money  to  pay  for  the  properties  on  Jefferson 
and  Poplar  streets,  stating,  'How  could  a 
man  have  money  when  he  was  sick  all  the 
time?  Counsel  for  the  petitioner  also  offered 
in  evidence  the  will  of  Henry  Seybert,  probat- 
ed March  14,  1883,  providing  for  an  annuity 
of  $800  to  Mrs.  Jennie  Martin,  the  petitioner, 
payable  in  quarterly  payments  of  $200,  of 
wbich  two  payments  had  matured  prior  to 
October  13,  1883,  the  date  of  the  sheriff's  deed 
to  the  decedent.  Theodore  Bngel,  a  witness 
called  by  the  counsel  for  the  petitioner,  stated: 
He  knew  the  decedent  and  his  wife  since  1869. 
The  decedent  was  afBlcted  with  rheumatic 
i;out  during  these  years,  which  made  him  un- 
fit for  work.  That  he  was  not  in  a  physical 
condition  to  earn  money.  That  he  kept  a  lit- 
tle shop, — a  penny  shop.  That  he  would  not 
value  his  stock  at  over  $10  to  $15.  That  he 
knew  nothing  about  Mrs.  Martin's  financial 
condition,  but  he  knew  she  had  money  to  pro- 
Tide  for  the  necessities.    That  she  (the  peti- 


tioner) had  told  him  she  had  wealthy  friends. 
He  never  saw  Mr.  Seybert  or  anybody  give 
her  any  money.  He  knew  Mr.  Martin,  the  de- 
cedent, prior  to  1869,  was  a  machinist.  That 
he  had  made  friendly  visits  to  Mr.  and  Mrs. 
Martin,  and  didn't  take  part  in  any  spiritual 
consultations.  Lewis  Newhoffer,  the  last  wit- 
ness called  by  the  petitioner,  testified  that  Mr. 
Martin,  the  decedent,  had  had  the  rheumatism 
In  the  legs  for  the  last  20  to  22  years.  That 
he  did  not  work  during  these  years,  to  the 
best  of  his  knowledge,  but  kept  a  little  candy 
store.  In  which  he  sold  candy,  a  few  cigars 
and  tobacco,  the  stock  amounting  to  flfteoi 
or  twenty  small  Jars,  a  few  boxes  of  cigars 
and  packages  of  tobacco.  From  the  title  pa- 
pers submitted  to  the  auditor  it  appeared  the 
Jefferson  street  property,  at  the  time  of  Its 
conveyance  to  the  decedent,  was  subject  to  a 
ground  rent  of  $48  per  annum,  which  was 
afterwards  extinguished  on  the  8th  day  of 
July,  1887,  and  the  Poplar  street  property  w^ 
subject  to  a  mortgage  of  $2,600,  which  was 
satisfied  Tune  6,  1888. 

"On  behalf  of  the  children  and  grandchil- 
dren of  the  decedent,  counsel  called  Mrs. 
Rosina  B.  Brecker,  formerly  the  wife  and 
widow  of  William  Douglas  Martin,  a  son  of 
the  decedent  by  his  first  wife.  She  testified 
she  had  known  decedent  32  years, — or  since 
1864.  That  he  was  a  machinist  at  Baldwin's. 
That  after  that  date  he  had  a  very  large  gro- 
cery store  at  the  comer  of  Twelfth  or  Fif- 
teenth and  Wharton  streets,— she  didn't  re- 
member exactly  whether  It  was  the  comer  of 
Twelfth  or  Fifteenth  street,— which  he  kept 
between  two  and  three  years.  That  she  mar- 
ried his  son  when  he  was  there,  and  that  he 
was  still  there  after  she  was  married,  her 
husband  being  there  in  the  business  with  his 
father.  She  did  not  know  that  he  worked  at 
the  Brldesburg  Arsenal  any  length  of  time, 
but  did  know  he  always  worked  at  Baldwin's. 
That  his  reputation  for  having  money  she 
knew  by  bearing  him  say  so,  and  by  the  lib- 
erality which  he  showed.  She  always  saw 
him  have  money.  That  at  the  time  she  mar- 
ried William  Douglas  Martin,  decedent  was 
married  to  his  present  wife.  On  cross-exami- 
nation she  stated:  When  he  left  Ellsworth 
street  he  went  to  Jefferson  street,  and  that 
when  he  first  went  to  Jefferson  street  he 
didn't  always  sell  cigars  and  tobacco,  but  sold 
sugar  and  different  things.  That  it  was  a 
grocery  store  when  he  first  took  it,  and  he 
held  It  for  a  grocery  store,  and  It  has  only 
been  eight  years  that  he  bad  not  been  able  to 
get  around.  That  there  was  more  than  $10 
worth  of  stock  in  It,  and  he  had  more  than 
that  amount  of  cigars.  She  always  knew  de- 
cedent to  be  the  head  of  the  house,  and  didn't 
think  anybody  had  the  money  there  but  him. 
That  he  attended  to  his  grocery  store,  and 
was  almost  able  to  attend  to  it  until  five  or 
six  weeks  before  he  died.  That  he  did  not 
carry  on  the  grocery  business  to  the  full  ex- 
tent, but  sold  his  candy,  cigars,  and  tobacco. 
She  could  not  tell  how  much  he  took  In  in 
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the  course  at  a  dajr  or  week.  She  often  8a.w  a 
crowd  there.  He  did  not  employ  any  bands, 
or  have  a  horse  and  wa^on  to  deliver  tils 
goods.  In  reply  to  questions  by  the  auditor, 
she  said:  The  grocery  store  OB  Ellsworth 
street  was  a  full-stocked  grocery.  T^t  he 
coriied  It  on  a  little  over  two  years.  That  be 
sold  It  out  when  be  moved  to  Jefferson  street 
It  was  ^  very  large  house,— a  three-story 
bouse  at  the  comer.  That  when  they  sold  out 
the  business  they  moved  away  from  that  house. 
That  her  husband  died  in  April,  1869.  He 
waa  a  fancy  chair  maker.  That  decedent  did 
not  work  at  Baldwin's  after  he  went  to  Jef- 
ferson street;  that  he  worked  at  Baldwin's 
before  1867,  but  did  not  work  there  after  he 
kept  the  grocery  store.  This  was  all  the  tes- 
dmony  submitted  to  the  auditor,  and  the  same 
is  hereunto  attached  as  a  part  of  this  report 
"The  auditor,  after  a  careful  consideration  of 
the  testimony  submitted  to  him,  is  constrained 
to  say:  First  There  has  been  no  sufficient 
e^dence  of  a  loan  of  twelve  thousand  (^VZ,- 
000)  dollars  by  the  decedent's  widow  to  the 
decedent  in  his  lifetime.  Second.  That  there 
has  been  no  sufficient  evidence  submitted  to 
him  of  a  loan  of  sums  of  money  by  the  de- 
cedent's widow  to  the  decedent  in  his  life- 
time, wtilch,  with  Interest,  would  amount  to 
$12,000.  Third.  That  the  petitioner  may  have 
loaned  or  given  to  her  husband  some  moneys 
Is  probable,  but  there  Is  no  evidence  indicat- 
ing a  loan  of  any  specific  sum  of  money,  and 
we  are  asked  to  presume,  from  the  fact  of 
decedent's  physical  condition,  and  from  the 
cliaracter  of  the  business  which  he  carried  on 
at  the  time  of  his  death  In  1896,  that  he  had 
not,  in  1874,  and  in  1883,  money  to  purchase 
the  Jefferson  and  Poplar  street  properties,  and 
in  1887  the  $800  to  extinguish  the  ground  rent 
on  the  Jefferson  street  premises,  and  in  1888 
the  $2,500  to  satisfy  the  mortgage  on  the  Pop- 
lar street  premises.  We  are  asked  to  presume 
this  against  the  other  presumption  that  a  man 
who  has  l>een  a  maclilnist  for  the  greater  part 
of  his  life,  and  who  had  thereafter  been  en- 
gaged in  business  in  a  large  grocery  store, 
which  he  subsequently  sold  out,  had  not,  at 
the  age  of  57  years,  accumulated  sufficient 
money  to  purchase  these  properties.  We  are 
asked  to  presume  this  from  the  hearsay  evi- 
dence of  an  old  lady  82  years  of  age,  a  sister 
of  the  decedent  whose  testimony  was  not  at 
all  positive  In  its  character,  and  was  liased, 
in  the  main,  upon  what  she  ha4  I)eak  told  by 
the  petitioner,  who  seems  to  base  her  conclu- 
sion also  upon  the  fact  that  the  petitioner  re- 
ceived a  great  many  presents  from  Mr.  Sey- 
bert;  her  conclusion  that  her  brother  did  not 
have  money  enough  to  buy  the  properties  be- 
ing because  he  was  ailing  so  long  that  he 
couldn't  work.  She  admitted  she  did  not  see 
Mrs.  Martin  give  him  the  money,  and,  at 
most  said  she  saw  her  give  him  two  or  three 
hundred  dollars  to  buy  the  house.  She  didn't 
say  so  at  the  time,  but  told  her  so  afterwards.' 
And  although  she  did  say— and  this,  po'haps, 
to  1>»  itrongeet  testimony— that  decedent  told 


her  he  had  received  the  money  to  boy  the 
property,  she  could  not  tell  when  it  was; 
could  not  give  any  dates,  nor  state  what 
amount  of  moneys  had  been  received;  and 
finally  said  she  only  saw  him  handed  money 
on  two  occasions.  She  thought  it  was  over  a 
thousand  dollars  at  the  second  time. 

"Counsel  for  the  petitioner  cited.  In  support 
Of  his  contention:  In  re  Wormley's  Estate, 
137  Pa.  St  101,  20  Aa  621;  Sawtelle's  Appeal, 
84  Pa.  St  306;  Sergey's  Appeal,  60  Pa  St 
416;  HamlU's  Appeal,  88  Pa.  St  S63.  While 
It  is  true,  and  the  auditor  readily  concedes, 
ttiat  where  a  husband  lias  received  money 
which  belonged  to  his  wife,  the  mere  fact  of 
such  reception  makes  him  her  debtor,  and 
that  no  affirmative  proof  by  the  wife  that  he 
received  it  as  a  loan,  and  not  as  a  gift  is  re- 
quired, the  auditor  holds  that  there  most  be, 
as  In  Re  Wormley's  Estate,  no  question  as  to 
the  amount  said  to  have  been  loaned  or  given. 
If  there  had  been  testimony  submitted  to  the 
auditor  of  the  receipt  by  Isaac  Martin,  the 
decedent,  of  any  specific  sum  of  money  which 
belonged  to  his  wife,  the  fact  of  such  recep- 
tion would  undoubtedly  have  made  him  her 
debtor,  and  no  affirmative  proof  by  the  wife, 
that  it  was  not  a  gift,  would  be  required.  The 
law  does  presume  a  loan  from  such  a  recep- 
tion of  money,  and  those  who  would  assert 
otherwise  must  sustain  their  allegation  by 
competent  proof.  In  Re  Wormley's  Estate, 
137  Pa.  St  101,  20  Atl.  621,  one  of  the  un- 
disputed facts'  found  by  the  auditor  was  that 
Mrs.  Wormley  received  money  to  the  amooot 
of  six  hundred  doUars  tnym  her  father's  es- 
tate, and  there  was  evidence  that  the  husband 
admitted  the  reception  vt  this  particular 
amount  of  money,  the  testimony  being  that  'be 
had  got  six  hundred  dollars  from  his  wife,  and 
gave  her  no  note  for  it'  We  are  asked  in  the 
present  case  not  only  to  iiresume  the  indebted- 
ness of  the  decedent  to  his  wife,  but  also, 
without  sufficient  evidence,  to  ascertain  what 
is  the  amount  of  such  indebtedness.  This  the 
auditor  is  unable  to  do  from  the  testimony 
submliied  to  him.  In  Sawtelle's  Appeal,  84 
Pa.  St  306,  there  was  an  abundance  of  evi- 
dence to  Justify  all  the  conclusions  of  fact  as 
to  the  bonds  and  money  with  which  the  ac- 
countants iiad  been  surcharged.  Tl>e  court 
was  not  asked  to  guess  at  the  amount  of  the 
government  bonds  and  cash,  but  there  was 
satisfactory  evidence  as  to  the  exact  amount 
In  Bergey's  Appeal,  60  Pa  St  416,  there  was 
likewise  no  question  of  uncertainty  as  to  the 
amount  of  money,  the  subject  of  the  coaten- 
tlon.  In  this  case  the  fund  was  the  proceeds 
of  a  sheriff's  sale  of  real  estate  on  proceed- 
ings on  a  mortgage  given  by  Jacob  Bergey 
and  Deborah  Bergey,  his  wife,  the  claimants 
being  Judgment  creditors  of  the  husband  oo 
the  one  hand  and  the  wife  on  the  other,  she 
alleging  the  property  was  her  own  separate 
property,  and  her  husband  'had  no  Interest  in 
it'  There  was  ample  evidence  of  the  receipt 
by  the  husband  of  certain  exact  sums  bek>ng- 
log  to  the  wife,  and  the  court  very  propeily 
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held  that,  where  tbe  husband  took  the  money, 
counted  it  In  her  presence,  hut  did  not  five 
it  to  her,  hut  afterwards  Invested  it  in  real 
estate,  giving  her  no  writing  at  the  time  to 
secure  It,  bnt  eight 'or  nine  years  afterwards 
givliig  her  a  Judgment  note  for  it,  there  was 
no  proof  of  a  gift  by  the  wife;  that  she  was 
not  bound  to  attempt  to  rescue  it  from  her 
husband,  or  proclaim  that  it  was  not  a  gift; 
that  she  might  rest  on  the  idea  that  he  re- 
ceived it  to  talce  care  of  it  for  her.  And  while 
declarations  made  at  the  time  of  the  receipt 
of  the  wife's  money  or  afterwards  are  evi- 
dence against  the  estate  of  the  husband  of  the 
Intent  with  which  It  'had  been  received,'  these 
declarations  most,  in  the  opinion  of  the  au- 
ditor, be  in  reference  to  some  particular  or 
certain  sum  of  money,  and  the  court  cannot 
be  asked  to  fix  a  particular  sum,  where  it  is 
not  evidenced  by  such  declarations,  as  in  the 
present  case. 

"In  Hamlll's  Appeal,  88  Pa.  St.  363,  it  was 
held,  a  wife's  right,  as  a  creditor  of  her  hus- 
band, must  be  clearly  proved,  and  this  require- 
ment was  adequately  met  by  proof  that  the 
husband  was  penniless;  that  the  wife  bad 
$1,200;  and  of  the  establishment,  by  the  joint 
action  of  both,  in  Qie  husband's  name,  of  a 
business  requiring  a  liberal  cash  capital  at  the 
start.  The  facts,  however,  in  the  present  case, 
are  different.  There  is  no  evidence  shorwing 
what  amount  of  money  the  petitioner,  Mrs. 
Jennie  Martin,  had,  beyond  the  fact  of  certain 
indefinite  payments  to  her  by  Mr.  Seybert,  or 
wealthy  friends;  and  also  Uiat,  after  Mr.  Sey- 
bert's  death,  and  before  tlie  purchase  of  tbe 
Poplar  street  house,  she  had  received  two 
quarterly  payments  of  5200,— together  $400. 
Surely,  this  is  not  sufScient  evidence  to  show 
that  she  had  $2,200  on  May  1,  1874,  $2,000  on 
October  13,  1883,  $600  on  July  8,  1887,  and 
$2,500  on  June  6,  1888.  No  evidence  was 
submitted  to  the  auditor  to  show  the  posses- 
sion by  Mrs.  Martin  at  any  particular  time  of 
any  such  sum  of  money.  Mo  bai&  book  or 
other  book  of  deposit  was  shown,  nor  any  oth- 
er evidence  produced,  showing  where  such 
moneys  were  kept;  whether  they  were  drawn 
from  a  savings  institution  or  bank;  nor  was 
there  any  evidence,  satisfactory  to  the  auditor, 
that  Mrs.  Jennie  Martin  ever  had  these  va- 
rious sums  of  money,  alleged  to  have  been 
loaned  to  her  husband.  In  Young's  Estate, 
6&  Pa.  St.  101,  the  supreme  court  held  that 
tbe  (»]y  pKoof  to  fix  liability  on  a  husband, 
for  the  wife's  mosey,  received  by  him,  is  tliat 
it  moat  be  sufflcient  to  satisfy  the  tribunal 
that  It  preponderates  over  all  theories  to  the 
contrary.  Again,  in  this  case  tbe  auditor 
flnda  there  was  no  uncertainty  whatever  as  to 
the  amount  of  money  which  John  Yotmg,  the 
husbaad,  had  received,  as  tbe  stiare  of  his 
wife,  Sarah,  from  the  estate  of  her  father, 
John  A.  Wleder.  Tbe  amount  is  speciflcally 
itated  to  be  $3,047.75.  The  notes  and  cash 
representing  this  amoimt  were  handed  to  the 
husband  by  the  executor,  lils  wife  being  pres- 
ent, Ote  release  to  tbe  executor  bdng  executed 


by  file  husband  and  wife.  The  facts  are  not 
analogous  to  the  present  case,  where,  as  al- 
ready repeatedly  stated,  there  is  no  evidence  of 
any  certain  amount  of  money  loaned  by  the 
wife  to  the  husband,  and  also  because,  in  tbe 
present  case,  the  proof  to  fix  the  liability  on 
the  husband's  estate  is  not  of  such  a  character 
as  to  satisfy  the  auditor  that  it  preponderates 
over  all  theories  to  the  contrary.'  The  facts 
in  tbe  present  case  are  not  sufficient  to  nega- 
tive the  possible  theory  ttiat  a  man,  approach- 
ing GO  years  of  age,  had  acquired  and  accu- 
mulated some  means  during  bis  previous  yeara 
of  employment  as  a  machinist,  and  in  the  con- 
duct and  ownership  of  a  large  grocery  store, 
which  was  sold  out  by  him  prior  to  his  pur- 
chase of  the  property  on  Jefferson  street.  In 
Young's  Estate  the  auditor  was  able  to  find 
the  wife's  case  to  be  prima  facie  good  on  the 
facts  and  the  law.  The  auditor,  in  the  pres- 
ent case,  Is  unable  to  so  find,  and  does  not 
feel  warranted,  upon  the  evidence  presented 
to  him,  to  report  a  decree  In  favor  of  the  pe- 
titioner for  the  sale  of  the  real  estate  of  the 
decedent  for  the  payment  of  debts.  The  au- 
ditor recognizes  that  be  is  not  passing  finally 
upon  the  right  of  the  widow  to  assei-t,  and, 
if  possible,  prove,  her  claim  against  the  de- 
cedent's estate,  at  the  time  of  the  audit  and 
adJi:dicatlon  of  her  account  as  the  administra- 
trix of  his  estate.  Should  she  then  be  able 
to  satisfy  the  court  of  the  validity  of  her 
claim  in  any  certain  amount,  the  award  Ot 
that  amount  to  her  will  lie  equivalent  to  a 
judgment  against  the  estate  of  the  decedent, 
which  will  fully  protect  her  in  every  respect. 
Where,  however,  the  evidence  shows  a  total 
indebtedness  of  only  $174.35  above  the  alleged 
claim  of  the  widow,  with  an  admitted  sum  of 
$85  in  cash,  and  no  accounting  wliatever  for 
the  stock  of  candy,  tobacco,  and  cigars,  said 
by  one  witness  to  have  been  worth  only  $10 
or  $15  and  by  another  to  have  been  more 
than  $10  worth  of  cigars  alone,  and  where 
it  is  alleged  in  the  petition  filed  on  behalf  of 
the  heirs  of  the  estate  that  any  balance  can  be 
paid  by  tliem  from  the  rents  which  would  be 
received  therefrom,  the  auditor  cannot  report 
In  favor  of  granting  the  application  of  die  pe- 
titioner for  the  sale  of  the  real  estate,  but  does 
report  that  under  all  the  facts  of  the  case  the 
present  petition,  asking  for  a  sale  of  the  said 
real  estate,  should  be  refused,  and  he  accard- 
Ingiy  reports  a  decree  to  that  effect" 

Walton  te  Andre,  for  appellant  William  F. 
Meyers,  for  appellee. 

WILLIAMS,  J.  Jennie  Martin,  the  claim- 
ant became  tbe  diird  wife  of  the  deced«it  IB 
1862.  She  does  not  appear  at  that  time  to 
have  had  any  separate  estate,  or  any  means 
for  acquiring  one.  She  received  occasional 
gifts  from  one  Henry  Seybert,  the  amount  or 
frequency  of  which  no  one  appears  to  have 
known  except  berself.  Seybert  died  in  188S, 
leaving  faer  an  annuity  of  $800  per  annum. 
Martin  appears  to  have  been  at  work  as  a 
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machinist,  and  In  the  possession  of  good 
health,  at  the  time  of  his  marriage.  This  state 
of  things  continued  for  several  years,  and 
until  he  was  attacked  by  rheumatism.  He 
then  went  Into  the  grocery  business  for  some 
years,  and  at  the  time  of  his  death  had  been 
keeping  a  small  clgai-,  tobacco,  and  candy 
store.  Neither  Martin  nor  his  wife  seems  ever 
to  have  kept  a  bank  account,  or  to  have  en- 
tered their  cash  transactions  In  books  of  their 
own.  In  1868,  Martin  purchased  a  property 
at  Sixteenth  and  Seybert  for  $1,400,  having 
the  title  made  to  himself  and  his  wife.  It  is 
now  said  by  her  counsel  in  the  paper  book  be- 
fore us  that  she  holds  the  property  as  her 
own,  by  virtue  of  her  survivorship.  The  legal 
presumption  arising  from  these  facts  Is  that 
Martin  paid  for  the  property,  and  bad  the 
deed  made  In  such  manner  that  the  entire 
title  should  vest  In  his  wife,  should  she  sur- 
vive him.  In  1874,  he  purchased  a  bouse  and 
lot  on  Jefferson  street  for  $2,200,  having  the 
deed  made  to  himself.  He  afterwards  paid 
$800  to  extinguish  ground  rent  upon  It.  In 
1883  he  bought  a  house  and  lot  on  Poplar 
street  for  $2,600,  subject  to  an  Incumbrance, 
which  he  subsequently  paid,  amounting  to 
$2,500  more.  The  legal  presumption  arising 
from  these  transactions  is  that  the  money 
was  furnished  by  the  purchaser.  The  claim- 
ant alleges  that  all  the  money  so  paid  by  her 
husband  was  lent  to  him  by  her  at  various 
times,  running  through  a  period  of  many 
years.  The  burden  of  overcoming  the  pre- 
sumption in  favor  of  her  husband  and  estab- 
Uslilng  the  loan  or  series  of  loans  was  on  her. 
Nor  was  she  relieved  in  any  manner  from  this 
burden  by  the  circumstances  under  which 
the  validity  of  h.er  claim  was  raised  In  the 
court  below.  Her  husband  died  in  March, 
1806.  Letters  of  administration  on  his  es- 
tate were  issued  to  her  on  the  9th  day  of 
March.  Five  days  thereafter  she  appeared  In 
the  orphans'  court  to  apply  for  leave  to  sell 
the  real  estate  of  which  he  died  seised  for  the 
payment  of  debts.  The  schedule  of  debts 
showed  a  debt  of  $12,000  due  to  herself.  The 
only  other  debts  consisted  of  the  undertaker's 
bill  and  a  few  small  Items,  aggregating  about 
$170.  It  Is  plain  that  the  only  possible  rea- 
son for  her  application  was  the  assertion  of 
her  own  claim,  which  would  require  the  sale 
of  her  husband's  entire  estate.  An  order  of 
sale  was  granted.  Heirs  of  Martin  by  a 
former  marriage,  hearing  of  this  proceeding, 
came  Into  court  to  assert  that  the  alleged  debt 
had  no  existence,  and  asked  a  rescission  of  the 
order  of  sale.  An  auditor  was  appointed  to 
hear  the  testimony,  investigate  the  facts,  and 
advise  the  court  about  the  existence  and 
amount  of  the  debt.  He  beard  the  testimony, 
and  reported  adversely  to  the  claimant  Ex- 
ceptions were  filed  to  the  report,  and  upon 
bearing  the  orphans'  court  overruled  the  au- 
ditor, and  adjusted  the  amount  of  the  debt 
for  money  borrowed  by  the  decedent  from  his 
wife  at  the  sum  of  $8,100.  They  therefore  re- 
newed the  order  of  sale.    The  sum  of  $8,100  is 


the  aggregate  of  the  purchase  money  and  the 
Incumbrances  upon  both  the  .Tefferson  and  the 
Poplar  street  properties,  and  the  orphans' 
court  have  found  that  the  evidence  Is  suffi- 
cient to  overcome  the  prima  fades  of  tbe.se 
purchases,  and  to  establish  the  fact  that  this 
money  was  borrowed  by  Martin  from  his 
wife,  and  that  It  was  money  which,  as  be- 
tween themselves,  was  her  separate  estate. 
We  have  examined  the  evidence  to  see  wheth- 
er these  findings  were  fairly  supported  by  it 
and  agree  with  the  auditor  that  they  are  not 
It  is  very  unsatisfactory  in  all  respects.  It 
consists  chiefly  of  the  testimony  of  Mrs.  'Ven- 
ters, who  had  no  definite  knowledge  about 
the  alleged  loans,  and  who  testified  from  In- 
formation derived  from  the  claimant;  and  of 
the  testimony  of  Dr.  Beutel,  relating  to  some 
declarations  made  by  the  decedent  in  regard  to 
the  purchase  of  the  Poplar  street  house.  These 
declarations  would  tend  to  corroborate  the 
claimant's  position,  so  far  as  the  purchase 
money  of  this  house  Is  concerned,  which  was 
$2,600.  But  he  had  no  personal  knowledge 
that  a  loan  was  ever  made  by  Mrs.  Martin  to 
her  husband.  There  were  also  two  or  three 
witnesses  who  gave  an  opinion  that  Martin 
had  made  no  money,  either  as  a  machinist  or 
a  grocer,  and  therefore  could  not  have  paid 
the  purchase  money  on  these  properties.  From 
this  conclusion  they  drew  another,— that.  In- 
asmuch as  the  purchase  money  was  paid,  it 
must  have  been  paid  out  of  money  given  by 
Seybert  from  time  to  time  to  Mrs.  Martin,  and 
loaned  by  her  to  her  husband.  X^ere  Is,  how- 
ever, no  proof  whatever  upon  which  these 
conclusions  can  be  sustained.  The  evidence 
affords  at  best  a  foundation  for  a  plausible 
conjecture,  and  this  is  the  utmost  that  can  be 
affirmed  of  it  She  has  failed  to  overcome  the 
prima  fades  in  favor  of  her  husband,  unless 
It  may  be  as  to  the  original  purchase  money 
of  the  Poplar  street  house,  and  the  decree  ap- 
pealed from  must  be  reversed.  Had  the  prima 
fades  been  in  favor  of  this  claim,  the  duty 
of  rebutting  It  would  have  devolved  upon  the 
objectors.  The  situation  was  exactly  the  op- 
posite. Her  duty  was  to  overcome  the  effect 
of  circumstances  which,  unexplained,  made  a 
case  against  her.  Toung's  Estate,  65  Pa.  St 
101,  cited  and  relied  on  by  the  appellee,  is  not 
In  point.  In  that  case,  the  existence  of  the  sep- 
arate estate  of  the  wife.  Its  amount  and  iu 
payment  to  the  husband  were  conceded.  Hie 
only  question  raised  was  whether,  hi  the  ab- 
sence of  positive  proof  upon  the  subject  the 
money  so  received  by  the  husband  should  be 
presumed  to  be  a  gift  or  a  loan.  We  held  the 
presumption  to  be  that  the  money  was  receiv- 
ed as  a  loan,  and  that  the  burden  of  showios 
the  contrary  rested  on  him  who  asserted  it 
In  this  case.  It  dearly  i^ipeared  that  the 
claimant  had  no  definite  separate  estat&  lliere 
was  no  evidence  that  any  of  hex  money  went 
into  his  hands  except  that  of  his  ovra  dedar- 
atlons,  which  were  wanting  In  details,  and 
furnished  neither  dates  nor  amounts.  The 
effort  was,  therefore,  to  charge  him  with  pay- 
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mentB  made  by  hlmaelf  npon  purchases  of  real 
estate,  the  deeds  for  whlcb  were  made  to  him- 
self, by  the  testimony  of  witnesses  who  really 
know  Tery  little  about  It  The  decree  appeal- 
ed from  cannot  be  sustained.  It  Is  therefore 
reversed,  except  as  to  $2,G00,  and  a  proceden- 
do Is  awarded.  Opportunity  should  be  af- 
forded the  heirs  to  pay  this  sum.  If  they  so 
desire,  to  retain  the  real  estate. 


SKLTZER  7.  BOBBINS  et  aL 

(Supreme  Court  of  Pennsylvania.     May  27, 

1897.) 

Mbcbaxic's  Libn— Laxdlokd  and  Tbsant— Tbr. 

MIKATION  or  Lba8BBOI.]>  (KTBRB81^-JDD0> 
MEXT  —  COLLATBBAL.    ATTACK. 

1.  A  landlord  ha-nng,  for  default  in  rent,  en- 
tered judgment  by  confession  in  ejectment 
against  the  tenant,  and  been  restored  to  posses- 
sion by  writ  thereon,  in  accordance  with  stipu- 
lation, accompanied  by  warrant  of  attorney,  in 
the  lease,  there  is  no  interest  which  can  be 
bound  by  judgment  thereafter  rendered  on  me- 
chanic's lien  for  material  previously  famished 
the  tenant  for  erection  of  building  on  the  prem- 
ises. 

2.  A  landlord  having,  for  default  in  rent,  en- 
tered judgment  by  confession  in  ejectment 
a^inst  the  tenant,  and  l>een  restored  to  posaes- 
non  by  writ  thereon,  in  accordance  with  stipula- 
tion, accompanied  by  warrant  of  attorney,  in 
the  lease,  before  judgment  was  rendered  on  me- 
chanic'* lien  for  materiaU  previously  furnished 
the  tenant,  the  purcJiaeer,  at  sale  on  the  me- 
chanic's lien  judgment,  of  the  tenant's  assumed 
leasehold  intmst,  rannot,  in  ejectment  against 
the  landlord,  question  the  tatter's  right  under 
hia  jnd^ent,  though  there  were  irregularities 
in  entering  the  amicable  action  and  confessing 
the  judgment,  and  though  the  judgment  has 
been  opened  to  let  the  tenant  into  a  defense; 
the  judgment  not  having  lieen  -wholly  set  aside, 
and  possession  ordered  to  be  restored  to  the  ten- 
ant. 

Appeal  from  court  of  common  pleas,  Schuyl- 
kill county. 

Ejectment  by  W.  D.  Seltzer  against  Isaachar 
Robbins  and  others,  doing  business  as  the 
National  Polo  Club.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

M.  M.  Burke  and  John  F.  Whalen,  for  appel- 
lants. Wm.  D.  Seltzer  and  James  Ryon,  for 
appellee. 

DE.41N,  J.  On  October  1,  18S4,  Isaacher 
Robbins  let  to  Robert  M.  Neal  certain  lots  in 
the  borough  of  Shenandoah,  by  written  agree- 
ment, for  a  term  of  five  years,  at  an  annual 
rental  of  $150,  payable  monthly  in  advance. 
Neal  took  possession,  and  put  np  a  roller  skat. 
Ing  link,  which  he  occupied  for  three  months. 
There  was  a  stipulation  in  the  lease,  accom- 
panied by  warrant  of  attorney  to  confess 
judgment,  In  ejectment,  that,  if  the  lessee 
made  default  in  any  payment  of  monthly  rent 
for  a  period  of  30  days,  the  lessor  should  have 
the  right  to  confess  judgment  against  the  lea- 
see, and  resume  possession  of  the  premises 
under  habere  facias  possessionem.  Default  in 
payment  of  rent  being  alleged  by  Robbins,  on 
12th  of  January,  19Sj,  be  instituted  in  the 


common  pleas  an  amicable  action  of  eject- 
ment, confessed  judgment  against  Neal,  and 
the  sheriff  redelivered  to  him  possession  of 
the  premises,  on  which  were  a  lot  of  roller 
skates  owned  by  Neal.  Prior  to  the  judg- 
ment in  ejectment,  on  December  8,  18S1,  Da- 
vid Williams  filed  a  mechanic's  lien  for  labor 
and  material  furnished  in  and  about  the  erec- 
tion of  the  building.  On  this  lien  he  obtained 
judgment  February  16,  1885,  after  the  land- 
lord had  resumed  possession  for  nonpayment 
of  rent  On  this  judgment,  execution  was  is- 
sued, and  the  assumed  leasehold  interest  of 
Neal  levied  on  and  sold  by  the  sheriff  to  W. 
D.  Seltzer,  this  appellee,  the  sheriff  executing 
to  the  purchaser  a  deed.  On  this  deed,  Seltzer 
brought  ejectment  against  Robbins  and  oth- 
ers, doing  business  as  the  National  Polo  Club. 
At  the  trial,  the  value  of  the  building  at  the 
end  of  the  five  years'  term  was  claimed;  also, 
the  profits  which  might  have  been  made  dtu> 
ing  the  tenn;  also,  the  value  of  the  roller 
skates.  It  will  be  noticed  that  each  proposi- 
tion is  based  on  the  aasumpticm  that  Neal's 
leasehold  Interest  remained  the  same  as  when 
he  took  possession  under  his  contract  with 
Robbins.  The  defendant  contended  that  the 
property  was  not  the  subject  of  a  mechanic's 
lien;  and,  further,  that,  Robbins  having  re- 
sumed possession,  because  of  the  tenant's 
default,  before  the  sherifTs  sale  on  the  lioi, 
the  purchaser  took  nothing  which  would  sup- 
port an  ejectment,  or  a  recovery  of  mesne 
profits.  The  court  ruled  In  plaintiff's  favor 
on  all  three  propositions,  and  there  was  a  ver- 
dict against  defendants  for  $3,303.10.  From 
judgment  entered  on  this  verdict,  Robbins 
brings  this  appeal,  preferring  many  assign- 
ments of  error;  but,  In  the  view  we  take  of 
the  law,  It  Is  only  necessary  to  notice  the 
fifth,  complaining  of  the  refusal  of  the  court 
to  admit  In  evidence  the  record  of  the  original 
judgment 

The  written  contract  was  put  in  evidence 
by  plaintiff.  Defendant,  In  answer,  offered 
the  records  to  show  that  possession  was  deliv- 
ered to  Robbins  by  the  sheriff  under  a  writ 
issued  on  a  judgment  in  ejectmmt  altered 
on  the  contract  for  default  of  lessee,  and  so 
was  in  possessicm  when  the  writ  In  this  suit 
was  served  upon  him.  Tbe  purpose  was  to 
show  that  Neal's  right  had  ended  before  the 
SherifTs  sale.  On  objection .  by  plaintiff,  the 
court  rejected  the  testimony.  This  evidence 
was  clearly  admissible.  We  must  take  the 
written  offer  as  the  exact  truth.  If  admitted, 
it  would  have  shown  a  resumption  of  the  pos- 
session by  Robbins  under  the  terms  of  his  con- 
tract, before  the  sale  on  the  mechanic's  lien. 
The  grounds  on  which  the  evidence  was  ob- 
jected to  were  not  sufficient  to  warrant  Its 
rejection.  They,  at  most  aver  irregularities 
in  entering  the  amicable  action,  and  confeHs- 
ing  the  judgment;  but  Robbins  was  put  in 
possession  under  a  formal  writ  Issued  on  a 
judgment  of  a  court  having  jurisdiction,  and 
although  afterwards  the  judgment  was  open- 
ed to  let  the  defendant,  Neal,  into  a  defense,  no 
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restitution  of  the  premises  was  directed,  and 
the  court  could  not.  In  a  coUateia]  action  be- 
tween the  purchaser  on  the  mechanic's  lien 
and  the  landlord,  try  the  merits  of  an  issue  to 
open  the  jadgment  entered  on  the  contract 
between  the  landlord  and  tenant.  The  me- 
chanic's lifen  could  bind  only  Neal's  Interest. 
That  interest  is  measured  by  bis  contra<$t 
The  record,  if  admitted,  would  have  shown 
his  interest  had  disappeared  before  the  sher- 
ICTs  sale.  As  long  as  the  record  stands  with 
a  Judgment  not  set  aside  and  writ  upon  it,  by 
which  Bobbins  holds  possession.  Us  right  can- 
not be  questioned  in  a  collateral  action  be- 
tween him  and  third  parties.  The  evidence 
ought  to  have  been  admitted,  and,  if  it  had 
shown  what  it  purports  to  show,  that  would 
have  been  the  end  of  plalntlfiTs  case,  until 
Meal,  In  the  original  judgment,  succeeded  In 
having  it  wholly  set  aside,  and  the  possession 
of  the  premises  ordered  restored  to  him.  The 
Judgment  Is  reversed,  and  a  venire  facias  de 
novo  awarded. 


HESS  T.  WILIilAMSPORT  &  N.  B.  R.  CO. 

(Supreme  Court  of  Pennsylvania.     May  27, 

1897.) 

Railroads  —  Crossinss  —  Covtkibdtokt  Mbou- 
ttCKOB— Negative  and  Pobititi  Evt- 

DENCE— ISSTKl'CTIONS. 

1.  In  an  action  for  death  of  one  killed  at  a 
crossing  by  a  badcing  engine  and  tender  in  the 
nighttime,  the  five  persons  on  the  locomotive 
testified  that  lighte  were  displayed,  bell  rung, 
and  whistle  blown,  while  two  witnesses  walking 
alon^  the  track  testitied  that  they  did  not  see 
the  lights,  or  hear  the  bell  or  whistle.  Held,  that 
an  instruction  as  to  the  relative  valaes  of  po^- 
tive  and  negative  testimony,  which  stated  merely 
that  plaintiffs  evidence  was  negative,  and  that 
"negative  testimony  of  this  kind  has  much  less 
weight  than  positive  testimony,"  was  insufficient. 

2.  Where  one  killed  at  a  crossing  at  night 
could,  at  any  time  after  getting  wittiin  250  feet 
of  the  crossing,  have  seen  the  track  on  which  a 
locomotive  and  tender  were  running  backwards, 
he  was  shown  guilty  of  contributory  negligence 
in  attempting  to  drive  over  the  crossing,  whethw 
or  not  there  were  lights  on  the  tender. 

Appeal  from  court  of  common  pleas,  Ly- 
coming county. 

Action  by  Sarah  Hess  against  the  Williams- 
port  &  North  Branch  Railroad  Company  for 
the  death  of  plaintiff's  husband  by  defend- 
AUt's  negligence.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.     Reversed. 

The  only  instruction  given  relating  to  the 
relative  values  of  positive  and  negative  evi- 
dence was  as  follows:  "On  the  part  of  the 
plaintiff  a  number  of  witnesses  have  been  pro- 
duced for  the  purpose  of  showing  that  there 
were  no  lights  upon  this  engine  or  tender, 
that  the  whistle  was  not  blown  prior  to  the 
accident,  and  that  no  bell  was  rung.  Most 
of  the  testimony  of  the  plaintiff  bearing  upon 
this  part  of  the  case  is  what  Is  called  nega- 
tive testimony.— that  is,  the  witnesses  testify 
that  they  did  not  see  any  lights  npon  the 
tender,  th&t  they  did  not  hear  any  whistle, 
and  they  did  not  hear  any  ringing  of  the  bell. 


Negative  teatlmony  of  this  kind  hss  nnidi  leu 
weight  than  positive  testimony." 

Henry  0.  McCormIck  and  Seth  T.  McCor- 
mick,  for  appellant  Wm.  W.  Hart  and  G. 
B.  M.  Metzger,  for  appellee. 

DEAN,  J.  The  defendant's  employes,  at 
about  8  o'clock  in  the  evening  of  August  25, 
1891,  ran  a  locomotive  and  tender  over  the 
Philadelphia  &  Reading  Railroad.  There 
were  upon  the  locomotive  and  tender  a  con- 
ductor, brakeman,  engineer,  fireman,  and  flag- 
man. The  locomotive  was  running  at  about 
the  rate  of  18  miles  an  hour,  the  tender  in 
front,  towards  Montgomery  station.  About 
a  mile  from  the  station  is  a  highway  grade 
crossing,  and  on  the  crossing  it  collided  with 
a  two-horse  lumber  team,  then  being  driven 
by  James  T.  Hess,  the  husband  of  ttUiIntiff, 
who  was  seated  on  top  of  his  load.  He  was 
fatally  injured  by  the  collision,  and  plaintiff 
brought  this  suit  for  damages,  averring  the 
accident  was  the  result  of  negligence  of  de- 
fendant in  running  the  locomotive  with  speed, 
toider  in  front,  and  in  not  giving  warning  of 
its  approach  to  the  crossing.  The  court  be- 
low submitted  the  evidence  of  defendant's 
negligence  and  contributory  negligence  on 
part  of  deceased  t»  the  jury,  who  found  for 
plaintiff  in  the  sum  of  $10,000.  We  now  have 
this  appeal  by  defendant,  assigning  princi- 
pally for  error  the  refusal  of  the  conrt  to  per- 
emptorily instruct  the  Jury  that  on  the  un- 
disputed facts  deceased  was  guilty  of  con- 
tributory negligence  In  usii^  the  crossing 
when  the  locomotive.  In  full  view,  was  ap- 
proaching It.  On  the  undisputed  facts,  was 
deceased  negligent?  The  five  persons  on  the 
locomotive,  whose  duty  it  was  to  give  warn- 
ing, or  see  that  It  was  given,  each  testified 
positively  that  lights  were  displayed,  bell 
rung,  and  whistle  blown  on  approaching  tbe 
crossing.  Two  witnesses  walking  along  the 
track  testify  negatively.  They  did  not  see 
the  lights,  nor  hear  bell  or  whistle.  Althonsh 
the  decided  weight  of  the  evidence  on  this 
point  was  with  defendant,  we  assume  that 
there  was  more  than  a  scintilla  on  part  of 
plaintiff,  for  the  learned  Judge  of  the  court 
below,  with  the  witnesses  before  him,  thought 
so,  and  submitted  the  dispute  on  that  evi- 
dence to  the  Jury.  His  instructions,  however, 
as  to  the  relative  value  of  jiositlve  and  nega- 
tive testimony,  were  very  meager.  They  were 
Inadequate,  in  view  of  the  nature  of  the  tes- 
timony, and  in  this  particular,  under  the  au- 
thority of  Urias  V.  Railroad  Co.,  152  Pa.  St. 
S26,  25  Atl.  566,  there  was  error. 

But,  under  the  authorities,  how  stands  the 
case  on  other  undisputed  evidence?  The  high- 
way, before  it  makes  the  crossing,  runs  al- 
most parallel  with  the  railroad  for  150  feet, 
and  then,  in  a  distance  of  more  than  100  feet 
additional,  reaches  the  railroad  track,  when> 
the  collision  occurred;  and  for  this  whole  dis- 
tance of  more  than  250  feet  the  raHroad  track 
on  which  the  locomotive  was  coming  wa» 
visible  for  nearly  a  mile.     Assuming  deceased 
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stopped,  looked,  and  listened  at  any  point  of 
this  2S0  feet,  he  mast  bare  been  apprised  of 
tbe  coming  danger,  and  have  been  able  to 
avoid  It,  If  there  tras  no  Insniterable  obstacle 
to  sight  and  sonnd.  It  Is  alleged,  ho-vvever, 
the  night  was  dark,  and  he  conld  not  see  the 
locomodve,  because  no  lights  were  (m  the  ten- 
der. Bnt  the  locomotlTe  headlight,  with  all 
Its  gtare,  was  on  the  front  of  the  engine.  This 
U^t  was  reflected  ontslde  the  rails  on  each 
side.  The  body  of  tbe  engine  could  not  ob- 
scure It  entirdy.  The  fires  under  the  boil- 
ers were  doing  their  work.  The  stroke  of  the 
lever  was  kept  np.  The  exhaust  of  the  en- 
gine did  not  cease.  The  mmbUng  of  the 
wheels  on  the  rails  was  not  muffled.  The  un- 
deniable fact  Is  that  there  were  sight  and 
sound  of  this  engine  for  half  a  mile  befrare  It 
reached  the  crossing.  We  say  undeniable,  be- 
caase  to  deny  It  is  out  of  accord  with  the 
proof  and  our  observation  and  experience. 
We  moat,  in  the  admlnlstratloa  of  justice, 
adopt  that  as  truth  which  our  ordinary  senses 
demonstrate  to  be  true.  If  this  unf<»tunate 
man  coold  see  and  hear,— which  Is  not  ques- 
tioned,—then,  before  he  drove  on  the  track, 
be  saw  and  heard  this  coming  engine,  and, 
miacalcnlating  the  speed  of  his  own  team  as 
ctHnpared  with  that  of  the  locomotive,  met  his 
death.  The  law  calls  this  contributory  negli- 
gence, and  prohibits  a  recovery.  "One  who 
is  struck  by  a  moving  train,  which  was  plain- 
ly visible  from  the  point  he  occupied,  when 
it  became  his  duty  to  stop,  must  be  conclu- 
slvdy  presumed  to  have  disregarded  that  rule 
of  law  and  of  common  prudMioe,  and  to  have 
gone  negligently  Into  an  obvious  danger." 
Myers  v.  Ballroad  Ck>.,  150  Pa.  St.  386,  24  Atl. 
747;  Marland  v.  Railroad  Ck>.,  123  Pa.  St  487, 
16  AU.  6^;  Qangawer  v.  Ballroad  Co.,  168 
Pa.  St  265,  32  Atl.  21.  The  Judgment  Is  re- 
versed. 


WILKINSON  V.  CHAMBERS. 

(Smxeoie  Conrt  of  Pennsylvania.     May  27, 

1897.) 
Wills — Cosotrootion— Natobb  of  Ebtatb. 

1.  A  devise,  "1  pye  to  my  wife,  •  •  •  for 
a  heme,  my  undivided  one-half  interest  in  tbe 
real  estate  on  which  I  now  reside,"  vests  in  the 
devisee  an  estate  in  fee;  there  being  no  limita- 
tion over,  and  it  appearing  by  other  clauses  that 
testator  knew  how  to  create  a  life  estate  when 
he  so  desired. 

2.  A  clause  authorizing  the  executors  to  sell  or 
rent  any  propertr  which  testator  possessed  at  his 
deadi  applies  on^  to  property  not  specifically  de- 
vised. 

Appeal  from  court  of  common  pleas,  Ches- 
ter county. 

Ejectment  by  Bdgar  A.  Wilkinson,  adminis- 
trator d.  b.  n.,  c.  t.  a.,  of  John  P.  Wilkinson, 
deceased,  against  Anna  T.  Chambers.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

J.  Carroll  Hayes  and  Wm.  M.  Hayes,  for 
appellant    Thomas  W.  Pierce,  for  appellee. 


McGOLI/UM,  J.  The  decision  of  the  ques- 
tion raised  by  tbe  ease  stated  depends  upon 
the  interpretation  or  construction  of  the  will 
of  John  P.  Wilkinson,  deceased.  The  ques- 
tion Is  whether,  under  and  by  virtue  of  the 
will,  his  wife,  Hannah  A.  Wilkinson,  became 
at  his  death  the  owner  In  fee  of  the  real  es- 
tate in  dispute.  The  plaintiff  claims  that  the 
devise  to  hM  was  of  a  life  estate  only,  while 
the  defendant,  as  devisee  of  all  her  estate, 
claims  that  it  was  of  the  fee.  The  devise  in 
questton  is  contained  In  Item  2  of  the  will, 
and  the  operative  words  of  it  are,  "I  give  to 
my  wife,  Hannah  A.  Wilkinson,  for  a  home, 
my  one-half  imdlvlded  interest  In  the  real  es- 
tate on  which  I  now  reside."  The  descrip- 
tion of  the  real  estate  which  follows  tbe  opera- 
tive words  seed  not  be  inserted  here.  The 
claim  of  the  plaintiff  is  based  on  the  pres- 
ence in  the  devise  of  the  words,  'Yor  a  home." 
Without  these  words,  there  would  be  no  room 
for  a  contention  respecting  the  nature  of  the 
estate  devised.  Do  these  words  in  the  devise 
have  the  effect  claimed  for  them?  There  is  no 
provision  in  the  will  which  strengthens  the 
claim  founded  upon  them.  Tbe  authority  giv- 
en to  the  executor  in  item  3  cannot  be  constru- 
ed as  extending  to  and  including  lands  specific- 
ally devised  in  items  2  and  5.  A  construc- 
tion of  It  which  would  enable  the  executor  to 
defeat  specific  devises  of  real  estate  cannot  be 
sanctioned.  The  reasonable  and  proper  con- 
struction of  It  is  that  which  limits  It  to  prop- 
erty not  specifically  disposed  of  by  the  will. 
Tbls  construction  obviously  accords  with  the 
intention  of  the  testator  in  conferring  the  pow- 
er to  sell  or  lease.  The  claim  that  the  vrlfe 
took  an  estate  in  fee  by  the  devise  In  item  2 
has  some  support  In  the  fact  that  there  was  no 
devise  over.  This  is  not  necessarily  a  con- 
traUlng  tact,  but  it  is  entitled  to  considera- 
tion in  ascertaining  the  testator's  intention  In 
disposing  of  the  land  in  suit  That  he  knew 
how  to  create  a  life  use  of  or  In  his  property 
when  he  desired  to  do  so  clearly  appears  In 
Item  7  of  his  vrllL  The  words  "for  a  home," 
as  used  in  the  devise,  were  not  sufficient  to 
restrict  it  to  a  life  estate.  They  do  not  qual- 
ify In  any  degree  the  absolute  gift  to  the 
wife  of  all  the  testator's  Interest  in  the  Isnd 
described  in  item  2.  This  view  of  the  case 
Is  not  opposed  to  the  decision  in  Oyster  v. 
Oyster,  100  Pa.  St  538.  In  that  case  the 
testator  devised  land  to  bis  son  "for  his  snp- 
ixnt,"  and  then  over  to  his  children,  who 
were  to  take  as  purchasers.  The  only  ques- 
tion was  whether  the  word  "children,"  In  the 
third  clause  of  the  will,  was  a  word  of  lim- 
itation or  of  purehase.  It  was  held  to  be  a 
word  of  purchase,  and,  as  a  sequence,  that 
the  son  took  but  a  life  estate  in  the  land. 
The  third  clause  of  the  will,  standing  alone, 
evidenced  an  Intention  to  give  a  life  estate  to 
the  son.  It  was  construed  as  a  whole,  and 
the  strongest,  if  not  the  only.  Indication  of  the 
intention  was  the  limitation  over  which  was 
Included  in  It.  Oyster  v.  KnuU,  137  Pa.  St. 
448,  20  Atl.  624,  involved  tbe  construcUon  of 
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a  similar  clause  of  the  same  will;  and  the 
decision  In  it  accords  with  the  decision  in  the 
preceding  case,  and  rests  upon  substantially 
the  same  g^rounds.  Upon  due  consideration 
of  the  language  of  the  devise  and  of  all  the 
proTlsIons  of  the  wiU,  we  concur  In  the  con- 
clusion of  the  learned  court  below  "that  Han- 
nah A.  Wilkinson  took  an  estate  in  fee  sim- 
ple in  the  real  estate  described  in  the  second 
item  of  the  will  of  John  P.  Wilkinson,  deceas- 
ed." It  follows  from  this  conclusion  that 
Judgment  was  properly  entered  for  the  de- 
fendant.   Judgment  affirmed. 


DECKER  T.  LEHIGH  VAL.  R.  CO. 

(Supreme  Court  of  Pennaylyania.     May  27, 

1«87.) 

Raiuioads— Accidents  at  Cbossixos— Contribo- 

TOKV     NeOLIOBKCI. 

One  about  to  drirc  over  a  railroad  crossing 
must  stop,  look,  and  listen,  and  conditions  which 
render  the  crossing  dangerous  do  not  authorize  a 
departure  from  the  rale. 

Appeal  from  court  of  common  pleas,  Wyo- 
ming county. 

Action  by  Cynthia  Decker  against  the  Le- 
high Valley  Railroad  Company  for  the  death 
of  plalntilTs  husband.  From  a  Judgment  of 
compulsory  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Paid  J.  Sherwood  and  John  A.  Sittscr,  for 
api>ellant.  P.  W.  Wheaton  and  C.  E.  Terry, 
for  appellee. 

McCOLLUM,  J.  Between  Main  street  and 
the  crossing  on  which  the  plaintiff's  husband 
received  the  injury  that  resulted  in  his  death, 
the  only  place  from  which  a  train  coming  from' 
the  north  could  be  seen  for  any  appreciable 
distance  was  where  Cron  alley  connected  with 
Water  street.  It  was  therefore  the  place  at 
which  persons  intending  ^-o  drive  across  the 
railroad  usually  stopped,  looked,  and  listened 
to  ascertain  whether  a  train  was  approaching 
from  that  direction.  It  was  near  the  center 
of  Water  street,  about  126  feet  east  of  the 
railroad;  and  from  It,  according  to  the  vari- 
ous estimates  of  the  plaintiff's  witnesses,  a 
train  coming  from  the  north  could  be  seen 
from  a  point  from  600  to  1,200  feet  above  the 
crossing  to  a  point  from  200  to  400  feet  above 
it  Unfortunately,  the  distance  from  the  point 
where  the  train  could  be  first  seen  to  the  point 
where  It  was  lost  sight  of  until  it  reached 
the  crossing  was  not  ascertained  by  actual 
measurement.  Between  Cron  alley  and  the 
railroad  there  was  no  point  from  which  a 
train  coming  from  the  north  could  be  seen  un- 
til the  horses'  front  feet  were  on  the  track. 
But  the  conditions  which  render  a  aosstng 
dangerous  do  not  authorize  a  departure  from 
the  rule  which  requires  a  person  approaching 
It  to  stop,  look,  and  listen  before  driving  upon 
it.    The  noDobaervanoe  of  the  rule  is  negli- 


gence per  se,  and  the  cause  of  many  casual- 
ties which  adherence  to  It  would  have  avoid- 
ed. A  relaxation  of  the  rule  through  sympa- 
thy for  those  who  suffer  from  the  violation  of 
it  is  not  In  the  Interest,  or  conducive  to  the 
security,  of  travelers  on  the  highways  which 
cross  the  railroads,  or  of  travelers  in  the  trains 
of  the  latter.  On  the  contrary,  a  strict  en- 
foFcemoit  of  the  rule  is  promotive  of  the 
safety  of  both.  In  the  case  in  hand  the  evi- 
dence Is  dear  and  convincing  that  the  dece- 
dent did  not  stop,  look,  and  listen  at  Cron  al- 
ley, or  at  any  place  on  Water  street  tietween 
Main  street  and  the  crossing,  but  that,  with- 
out observance  of  the  rule,  he  ddlberately 
attempted  to  cross  the  track,  and  that  the  Im- 
mediate consequence  of  his  attempt  was  the 
collision  In  which  he  lost  his  life.  To  moder- 
ate the  pace  of  his  team  on  approaching  the 
crossing  was  not  compliance  with  the  rule, 
nor  in  any  sense  an  acceptable  substitute  for 
It  When  near  to  the  crossing  he  must  have 
seen  and  heard  what  was  clearly  indicative  of 
the  approach  of  a  train,  namdy,  the  lowering 
of  the  gates,  and  the  ringing  of  the  bells  up- 
on them.  James  Ehret  and  Joseph  Hlleman, 
who  were  in  the  office  of  the  Famham  House, 
waiting  for  the  train,  heard  the  bells  ring, 
and  noticed  that  the  gates  were  lowered  from 
their  upright  position  to  an  angle  of  45°  before 
the  deceased  passed  under  them.  It  is  plain, 
therefore,  that  this  warning  of  the  approocli 
of  a  train  was  disregarded  by  him.  Henry  B. 
Stark  testified  positively  that  the  deceased 
did  not  stop  at  any  place  on  Water  street  be- 
tween Main  street  and  the  crossing.  The  at- 
tempt to  discredit  his  testimony  on  the  ground 
of  a  substantial  difference  between  it  and  his 
testimony  In  the  suit  by  the  plaintiff  agahist 
the  Philadelphia  &  Reading  Railroad  Compa- 
ny for  the  same  occurrence  was  a  failure.  It 
is  obvious  that  there  was  no  merit  In  the 
claim  that,  the  plaintiff  was  surprised  by  his 
testimony  in  this  case,  or  that  there  was  any 
material  variance  between  it  and  his  former 
testimony.  The  learned  trial  Judge  said  in  bis 
opinion  refusing  to  take  off  the  nonsuit  that 
Judge  Rice  held  in  the  former  case  "that  the 
evidence  clearly  established  the  fact  that  the 
deceased  did  not  stop,  look,  and  Uatoi,  as  re- 
quired to  do."  The  testimony  of  Robert  K. 
Hlleman  did  not  show  that  the  deceased  stop- 
ped, looked,  and  listened.  The  most  that  ran 
be  nukde  of  It  is  that  he  slackened  the  gait  of 
his  team  when  near  to  the  crossing.  As  the 
evidence  submitted  by  the  plaintUt  afflnna- 
tlvely  shows  that  he  did  not  comply  with  the 
rule  prescribed  for  the  government  of  per- 
sons about  to  drive  across  a  railroad,  there  is 
no  room  for  a  presumption  that  he  complied 
with  it  No  circumstances  appear  In  the  eas*> 
to  Justify  or  excuse  a  departure  from  thl* 
rule.  On  the  plaintiff's  own  showing.  It  wa$ 
the  duty  of  the  court,  on  the  motion  of  the 
defendant,  to  enter  the  nonsuit.  Judgment  af- 
firmed. 
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MAHER   V.    PHILADELPHIA    TEAOTION 

CO. 

(Supreme  Court  of  PeDnaylTania.     iS^j  27, 

1897.) 

PsBaoKAi.  iNJUKua— Death  or  Plaintiff  —  Bca- 

STITDTIOS    OF    AdmIHISTRATOR— UlA*- 
URB   OF  DaMAOES. 

1.  Act  AprQ  15,  1861,  )  18,  declnring  that  no 
action  to  recover  damages  for  injuries  to  the  per- 
son shall  abate  by  reason  of  the  death  of  the 
plaintiff,  bat  the  personal  repreaentatiT.e  of  the 
deceased  may  prosecute  the  suit  to  final  judg- 
ment, has  never  been  repealed  or  modified,  and 
the  administrator  may  continue  the  suit,  though 
plaintiffs  death  resulted  from  tlie  injury  sued 
for. 

2.  In  such  action  the  administrator  may  re- 
cover damages  for  the  mental  and  physical  anf- 
fering  of  decedent  up  to  the  time  of  her  death, 
and   for  diminution  of  earning  power  during  a 

eeriod  of  life  whidi  she  would  probably  have 
Ted  had  the  accident  not  occurred. 

Apiieal  from  court  of  common  ideas,  Phlla- 
delpbia  county. 

Action  by  Agnes  Maher,  by  her  father  and 
next  friend,  against  the  Philadelphia  Traction 
Company.  Plaintiff  died  pending  salt,  and  her 
father,  John  Maher,  as  administrator,  was  sub- 
stituted aa  plaintiff,  and  from  a  Judgment  in 
his  favor  defendant  appeals.     Affirmed. 

J.  Howard  Gendell,  for  appellant  A.  S.  L. 
Shields,  for  appellee. 

STEBBBTT,  C.  J.  This  action  of  trespass 
In  the  name  of  Agnes  Maher,  by  her  father  and 
next  friend,  was  brought  to  March  term,  1894, 
to  recover  damages  for  injuries  to  the  plain- 
tiff's person,  alleged  to  have  been  caused  by 
the  negligence  of  defendant  company.  The  in- 
juries having  resulted  In  plaintlfTs  death  on 
October  30,  1884,  after  the  catise  was  at  issue, 
ber  personal  representative  was  afterwards 
duly  sabstituted  as  plaintiff,  under  the  act  of 
April  15,  1861,  and  article  3,  ^  21,  of  the  con- 
stitution, as  construed  by  this  court  in  Birch 
T.  Railroad  Co.,  165  Pa.  St.  339,  30  Atl.  826. 
The  latter  declares  that,  in  case  of  death  from 
'such  paisonal  Injuries,  "the  right  of  action 
.uhall  survive,  and  the  general  assembly  shall 
prescribe  for  whose  b^ieflt  such  action  shall 
be  prosecuted";  and  the  eighteenth  section  of 
the  former  provides  that  no  action  thereafter 
brought,  "to  recover  damages  for  injuries  to 
the  person  by  negligence  or  default,  shall  abate 
by  reas(m  of  the  death  of  the  plaintiff;  but  the 
personal  representative  of  the  deceased  may 
be  substituted  as  plaintiff,  and  prosecute  the 
suit  to  final  judgment  and  satisfaction."  In 
Birch  V.  Bailroad  Co.,  supra,  we  held  that  this 
provision  of  the  act  of  1851  has  not  been,  either 
expressly  or  by  implication,  repealed  or  modi- 
fied by  subsequent  legislation;  and  we  have 
no  reason  now  to  doubt  the  soundness  of  that 
conclusion.  Following  In  the  line  of  that  case, 
we  have  since  held  that  the  amount  recovered 
in  such  cases  is  personal  estate  of  the  deceas- 
ed, and,  as  such.  Is  distributable  first  to  the 
payment  of  debts,  etc..  If  any.  In  re  Taylor's 
Estate,  179  Pa.  St  254,  36  Atl.  230. 


On  the  trial,  the  testimony  aa  to  defendant 
company's  negligence  was  more  or  less  con- 
flicting. Without  specially  referring  to  or  at- 
tempting to  summarize  the  testimony  on  either 
side,  it  is  quite  sufficleut  to  say  that,  if  the  evi- 
dence relied  on  by  the  plaintiff  was  believed 
by  the  jury,  they  were  clearly  warranted  in 
finding  against  the  defendant  On  the  other 
hand,  If  they  believed  the  evidence  of  defend- 
ant's witnesses,  of  which  its  first  and  second 
points  for  charge  are  predicated,  they  would 
have  been  justified  in  finding  for  defendant. 
In  brief,  the  case  depended  on  controverted 
questions  of  fact,  which  the  jury  alone  could 
legally  determine.  It  was  accordingly  sub- 
mitted to  them  by  the  learned  president  of  the 
common  pleas  in  a  clear  and  adequate  charge, 
which  appears  to  be  free  from  substantial  er- 
ror. 

It  does  not  appear  that  any  points  for  charge 
were  submitted  by  the  plaintiff,  but  on  behalf 
of  the  defendant  the  learned  court  was  re- 
quested to  charge:  "(1)  If  the  Jury  believe 
from  the  evidence  that  the  child,  unexpectedly 
and  without  warning,  ran  from  the  pavement 
in  front  of  the  moving  car,  and  the  motorman 
did  not  see  it  in  time  to  avert  the  accident 
there  can  be  no  recovery,  and  the  verdict 
should  be  for  tlvi  defendant.  (2)  The  mere 
fact  of  the  injury  and  death  of  the  child  raises 
no  presumption  of  negligence  against  the  de- 
fendant company,  and  if  the  jury  believe  from 
the  evidence  that  the  motorman  was  attending 
to  his  business,  and  did  not  see  the  child  In 
time  to  avert  the  accident,  the  verdict  should 
be  for  the  defendant.  (3)  Under  all  the  evi- 
dence, the  verdict  should  be  for  the  defend- 
ant" The  first  and  second  of  these  requests 
for  instruction  were  withdrawn  by  defendant's 
counsel.  The  third  was  refused,  and  his  ex- 
ception thereto  constitutes  the  subject  of  com- 
plaint in  the  first  and  second  specifications. 
A  careful  examination  of  the  testimony  has 
convinced  us  that  the  first  specification  cannot 
be  sustained.  In  view  of  the  evidence  tending 
to  establish  the  fact  of  defendant  company's 
negligence,  it  would  have  been  manifest  «Tor 
in  the  court  to  have  withdrawn  the  case  from 
the  jury,  by  directing  a  verdict  for  defendant 
as  requested  in  its  third  point  Again,  the 
point  just  referred  to  was  never  intended  to 
raise  the  question  that  is  now  Ingeniously 
claimed  to  be  Involved  In  the  third  specifica- 
tion of  error;  but  assuming,  for  argument's 
sake,  that  it  was  so  intended,  there  is  no 
merit  in  the  defendant's  attention.  As  we 
have  already  seen,  upon  the  death  of  the  plain- 
tiff, and  suggestion  thereof  to  the  court,  her 
administrator  was  rightly  substituted  as  plain- 
tiff; and,  as  such,  be  had  an  undoubted  right 
to  prosecute  the  suit  commenced  by  ber  "to 
final  judgment  and  satisfaction."  It  is  onr 
purpose  to  adhere  to  our  recent  ruling  in  Birch 
V.  Bailroad  Co.,  supra. 

The  third  and  last  si>eclficatIon  alleges  er- 
ror In  part  of  the  learned  judgre's  charge  on 
the  subject  of  damages.  It  does  not  appear 
that  any  exception  was  taken  to  the  charge, 
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but  the  appellee  has  not  InteriXMed  any  objec- 
tJon  on  that  ground.  We  theref(M«  treat  the 
specification  as  valid,  and  proceed  to  consider 
Its  effect  Inasmuch  as  no  Instruction  was 
aslced  on  the  subject  of  damages,  the  ques- 
tion is  not  whether  fuller  Instructions  might 
not  have  aided  the  Jury  in  arrlTlng  at  a  c<^ 
rect  conclnslon,  birt  whether  those  given  were 
inadequate  to  furnish  a  proper  measure  or 
standard,  or  were  positively  misleading.  We 
are  not  prepared  to  say  that  they  were  either. 
As  the  action  had  been  brought  in  the  lifetime 
of  the  injured  party,  and  had  survived  by 
virtue  of  section  18  of  the  act  of  1851,  it 
logically  follows  that  the  damages  recover- 
able by  her  personal  representative  should 
be  the  same  as  she  could  have  recovered  had 
death  not  ensued.  Included  therein  are  dam- 
ages for  pain  and  suffering  up  to  the  time  of 
her  death,  and  diminution  of  earning  power 
during  a  period  of  life  which  she  would  have 
probably  lived  had  the  accident  not  hap- 
pened. It  Is  a  mistalte  to  suppose  that  the 
recovery  ia  this  case  Is  for  the  death.  It  is 
BtUl  for  the  personal  injury.  In  Moe  v.  Smi- 
ley, 125  Pa.  St.  141,  17  Atl.  229,  Mr.  Chief 
Justice  Paxson,  spealiing  of  the  act  of  1851, 
says:  "It  is  idle  to  say  that,  when  a  man  is 
killed  by  unlawful  violence,  it  is  not  an  in- 
Jury  to  his  person."  One  element  of  the  in- 
Jury  In  such  case  Is  the  total  impairment  of 
the  earning  power,  placed  beyond  the  possi- 
bility of  doubt  by  the  death,  and  hence  a  sim- 
pler problem  for  the  Jury;  but  the  measure  of 
damages  therefor  is  the  same  as  if  the  party 
had  survived.  The  language  of  the  court 
below  on  this  point  was  used  by  way  of  Illus- 
tration, and  indicated  the  measure  of  dam- 
ages with  sufficient  accuracy.  In  Railroad 
Co.  V.  Zebe,  83  Pa.  SL  818,  Mr.  Justice  Thomp- 
son, at  page  329,  referring  to  the  case  of  Rail- 
road Co.  V.  McOloskey's  Adm'r.  23  Pa.  St.  528, 
says:  "While  it  adheres  to  the  rule  of  giv- 
ing damages  only  upon  such  bases  as  are 
susceptible  of  a  pecuniary  estimate,  it  seems 
to  regard  the  value  of  the  life  lost  as  the 
basis  of  the  estimate,  rather  than  the  Injury 
resulting  from  It  to  the  survivor  entitled  to 
sne.  This  conclusion  flowed  from  the  form 
of  and  parties  to  the  action,  and  naturally  led 
to  the  result.  It  was  a  suit  by  the  personal 
representatives,  for  the  benefit  of  the  estate. 
Treated  In  this  light,  and  as  the  plaintiffs  (the 
administrators)  were  not  damaged  by  the 
death,  but  were  recovering  for  the  estate,  the 
only  estimate,  it  seems  to  me,  that  could  be 
made,  was  of  the  value  of  the  life.  The 
wrong  done  to  it  survived,  by  virtue  of  the 
statute,  to  the  estate,  and  gave  the  perscmal 
representatives  their  right  of  recovery  co-ex- 
tenslvely  with  its  value."  In  an  action  that 
has  survived  to  and  Is  prosecuted  by  the 
personal  representative,  under  the  statute, 
there  can,  doubtless,  be  a  recovery,  not  only 
for  mental  and  physical  suffering  of  the  In- 
jured decedent,  but  also  for  the  valne  of  his 
Ufe.  This  necessarily  follows  from  the  fact 
that  the  action  brought  by  blm  survived  to 


and  is  prosecuted  by  his  personal  represen- 
tatlve.  It  was  so  decided  in  Mnldowney  v. 
Railway  Co.,  36  Iowa,  462;  and  the  reason 
why  it  was  hdd  otherwise  by  tbe  English 
courts  is  (as  stated  In  the  early  case  of  Blake 
T.  Railway  Co.,  10  Eng.  Law  &  B^q.  437)  b» 
cause  the  English  act  "does  not  transfer  tbis 
right  of  action  to  his  representative,  but  give* 
to  his  representative  a  totally  new  right  of  a^ 
tlon  on  different  principles."  With  us,  how- 
ever, the  right  to  recover  a  solatium  nece»- 
sorily  follows  from  the  fact  Uiat  tbe  action, 
as  brought  by  the  injured  party,  is  continued 
by  the  statute.  We  find  nothing  in  tbe  record 
that  would  justify  us  in  sustaining  either  of 
the  speciflcatlons.  They  are  therefore  over- 
i-uled,  and  the  judgment  U  affirmed. 


BATTERSBT  v.  CASTOR. 

(Supreme  Court  of  Pennsylvania.     May  31, 
1897.) 

WiLl*— POWBR  TO  SbI.L  ReAL  BsTATB  —  DlSOKS- 

«iox  OF  BxBCOTOiM— Debts — Libk  os 
Real  E^state— Limitatjons. 

1.  Where  executors,  authorized  hy  the  will  to 
sell  testator's  real  estate  "when  they  should  deem 
it  for  tiie  best  interest"  of  tbe  widow  and  diil- 
dren,  decided  not  to  sell  a  certain  tract,  and  tbe 
chil<ffen,  who  were  entitled  to  the  residue  of  tbe 
estate  when  the  youngest  became  at  age.  con- 
veyed their  interest  in  said  tract,  after  their  ma- 
jority, to  the  widow,  her  grantee  acquired  a  valid 
title,  as  against  an  executor  whose  liai  on  the 
real  estate  for  the  payment  of  a  debt  due  him 
had  expired  by  lapse  of  time. 

2:  An  adjudication  confirming  the  account  of 
an  executor,  showing  a  balance  due  him  from 
the  estate,  does  not  charge  the  land  with  its 
payment,  where  the  lien  of  the  debt  was  lost  be- 
fore the  account  was  filed. 

Ajipeal  from  court  of  common  pleas,  Phila- 
delphia coimty. 

Ejectment  by  Levi  Battersby  against  Frank 
R.  Castor.  Allen  Waters,  as  landlord,  was 
permitted  to  intervene  as  defendant,  and  from 
a  Judgment  for  said  defendants  the  plaintiff 
appeals.    Affirmed. 

That  portion  of  testator's  will  disposing  of 
his  real  estate  is  as  follows:  "And  to  such 
real  estate  as  it  hath  pleased  Almighty  Ood 
to  intrust  me  vrith,  I  dispose  of  the  same  as 
follows,  viz.:  I  order  and  direct  my  herein- 
after-named executors,  to  vrit,  my  beloved 
wife,  Mary  Ann,  and  my  esteemed  friend, 
Levi  Battersby,  to  have  sole  charge  and  tbe 
disposal  of  the  same  for  tbe  benefit  of  herself 
and  my  beloved  children  as  they,  In  their  Judp- 
ment,  deem  best;  and  when  they  sbonld  deem 
ft  for  the  best  Interest  of  them,  my  said  wife 
and  children,  then  I  order  and  direct  them,  my 
executors,  or  the  survivor  of  them,  to  sell  an 
my  real  estate,  either  at  public  or  private  sale, 
for  the  best  price  or  prices  that  may  reason- 
ably be  gotten  for  the  same;  and  I  do  hereby 
authorize  and  emiiower  my  said  execntmrs,  or 
the  survivor  of  them,  to  sign,  seal,  execute, 
and  deliver  to  the  porebaser  or  purehasers 
thereof  good  and  sufficient  deed  or  deeds  of 
conveyance  for  the  same,  in  fee  simple,  witb- 
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out  any  liability  on  the  part  of  the  purchaser 
or  purchajsers  thereof  as  to  the  application, 
nonapiiUcatlon,  or  misai^Ucation  of  the  pur- 
chase money,  and  the  net  proceeds  of  such  sale 
or  sales  to  Invest  in  good  and  sufficient  secu- 
rities as  they,  in  their  best  Judgment,  may 
direct,  and,  wbtaa  my  youngest  child  shall  ar- 
rive at  the  age  of  twenty-one  years,  then  to 
divide  all  the  residue  and  remainder  of  my 
estate  to  and  among  my  beloved  children,  to 
wit,  Mary  Agnes,  Annie,  John  C,  and  Fanny, 
equally,  sliare  and  share  alike." 

William  Bmbery  and  Jos.  R.  Embery,  for 
appellant  J.  Howard  Morrison  and  Joseph 
Ball,  for  appellee. 

McGOLLUM,  J.  Benjamin  8.  Halgh  died  in 
June,  1871,  testate,  leaving  to  survive  him  his 
wife  and  fonr  children.  By  bis  will,  executed 
in  May  and  proven  In  July  of  that  year,  he 
appointed  his  wife  and  the  plalntift  In  this 
suit  his  executors,  with  power  to  sell  his  real 
estate.  They  sold  the  farm,  but  did  not  deem 
It  for  the  best  interest  of  the  wife  and  ehlldreu 
to  sell  the  land  now  in  dispute.  As  the  chil- 
dren came  of  age,  they  conveyed  their  interests 
in  this  land  to  their  mother,  who  on  the  20th 
of  April,  1892,  sold  and  conveyed  the  same  to 
Allen  Waters  for  the  consideration  or  sum  of 
$1,000,  the  payment  of  which  was  acknowledg- 
ed in  the  body  of  the  deed,  and  in  the  gran- 
tor's receipt  Indorsed  thereon  and  aigaed  by 
her  In  the  presence  of  two  witnesses.  Waters 
has  the  title  thus  conveyed  to  him,  and  Castor, 
who  is  in  possession  of  the  land,  and  against 
whom  this  suit  was  brought,  Is  his  tenant 

The  plahitiff  in  November,  1886,  filed  in  the 
orphans'  court  his  account  as  executor,  which 
was  confirmed  finally  in  January,  1887.  The 
account  so  confirmed  showed  a  balance  In  his 
favor  of  $907.  On  the  8th  of  December,  18&1, 
the  orphans'  court,  on  his  petition,  ordered 
that  a  writ  of  fieri  facias  issue  for  the  collec- 
tion of  this  balance.  The  writ  was  Issued,  and 
returned  levied  on  the  land  in  question.  On 
'  the  4th  of  June  the  same  court,  on  the  petition 
of  the  same  party,  ordered  that  a  writ  of  ven- 
ditioni exponas  issue  to  sell  the  land,  and  on 
this  writ  the  land  was  sold  to  the  plaintiff  on 
the  Ist  of  July,  1895,  for  $50;  and  he,  having 
received  a  sheriff's  deed  for  the  same,  brought 
this  actlcn  for  the  possession  of  It.  He  con- 
tends that  by  the  final  confirmation  of  his  ac- 
count, and  the  proceedings  had  upon  it,  as  we 
have  detailed  th«n,  he  has  acquired  a  valid 
title  to  the  land.  He  also  contotds  that  Wa- 
ters acquired  no  interest  In  it  by  the  deed  of 
April  20,  1892.  He  seems  to  base  the  latter 
contention  on  the  will,  which  he  claims  vested 
the  title  to  all  the  real  estate  in  the  executtxs. 
It  Is  true  that  the  executors  were  authorized 
by  the  will  to  sell  the  real  estate,  and  to  con- 
vey the  same  to  the  purchaser  or  purchasers  at 
it  The  power  thus  given  was  a  discretionary 
power,  which  did  not,  by  itself,  convert  the 
realty  into  personalty.  It  was  never  exercised 
upon  the  land  in  qneatton.    A  sale  of  this  land 


was  not  deemed  by  the  executors  for  the  best 
Interest  of  the  testator's  wife  and  children. 
It  was  not,  therefore,  made.  It  is  26  years 
dnce  the  death  of  the  testator,  and  8  years 
past  the  time  appointed  by  him  for  the  division 
of  the  remaiudM'  of  the  estate  among  his  chil- 
dren. After  the  youngest  child  came  of  age, 
they  were  entitled  by  the  terms  of  the  will  to 
the  remainder  of  the  estate,  which  was  the 
land  in  suit.  They  conveyed  their  Interests 
In  It  to  their  mother,  and  she,  as  we  have  seen, 
conveyed  it  to  Waters.  By  the  deeds  from 
the  children  she  acquired  a  title  to  the  land 
which  the  plaintiff,  her  co-executor,  cannot  de- 
feat by  the  exercise  of  any  power  given  by  the 
will.  This  title  passed  to  her  grantee  by 
the  deed  of  April  20,  1892.  It  is  a  valid  title 
against  the  plaintiff,  if  it  was  not  devested  by 
the  sale  on  his  claim  against  the  estate.  The 
account  shows  the  nature  of  the  daim  on 
which  the  land  was  sold.  From  It  we  leam 
that  every  item  of  it  on  the  credit  side,  ex- 
cept one,  was  paid  prior  to  July,  1873,  and 
that  the  excepted  Item  represents  cash  paid 
to  a  doctor  <m  the  12th  of  March,  1884.  There 
is  nothing  on  the  face  of  it  to  Justify  an  hi- 
f erence  that  a  single  item  of  it  was  a  lien  on 
the  land  when  it  was  filed.  If  there  was  a 
Judgment  against  the  decedent.  It  was  a  lien 
on  the  farm  which  the  executors  sold  to  East- 
bum,  and  was  presumably  paid  from  the  pro- 
ceeds of  the  sale  of  it.  Presumably,  too,  the 
necessary  expenses  of  administration.  Includ- 
ing reasonable  compensation  for  the  services 
of  the  executor,  were  paid  from  the  general 
assets.  These  Inferences  or  presumptions  are 
not  rebutted  by  the  account  or  the  testimony 
of  the  plaintiff.  The  conflrmaUMi  of  the  ac- 
count did  not  create  a  lien  on  the  real  estate. 
It  was  an  adjudication  that  the  account,  as 
stated,  was  correct,  and  that  the  balance 
shown  by  it  was  due  from  the  decedent's  es- 
tate to  the  accountant  The  existence  of  the 
debt,  and  the  liability  of  the  land  for  It,  were 
distinct  matters.  If  the  lien  of  the  debt  on 
the  land  was  lost  before  the  account  which  was 
adjudicated  was  filed,  the  adjudication  did  not 
charge  the  land  with  it  In  a  suit  against  an 
executor  on  a  note  of  the  decedent  not  barred 
by  the  statute  of  limitations,  there  may  be  a 
recovery,  although  the  Hen  on  the  land  of  the 
debt  represented  by  It  was  extinguished  by  the 
act  of  February  24,  1834,  before  the  suit  was 
brought  In  such  case  the  Judgment  obtained 
in  the  suit  Is  not  a  lien  on  the  land.  Accord- 
ing to  the  testimony  of  the  plaintiff,  the  bal- 
ance shovm  by  his  account  represents  money 
he  loaned  to  the  decedent,  and  money  he  paid 
to  other  creditors  of  the  estate  hi  satisfaction 
of  their  claims.  He  therefore  had  the  rlg}its 
of  a  general  creditor,  who  loses  his  Hen  on  the 
real  estate  of  the  decedent  at  the  expiration 
of  five  years  from  hds  death,  if  the  provisions 
of  the  act  of  1834  in  regard  to  the  preserva- 
tion and  continuance  of  it  are  not  compiled 
with.  See  Rees  v.  Wlldman  (Pa.  Sup.;  decided 
at  Pittsbivg  last  term)  3S  AU.  1047,  and  cases 
cited  ther«lB.    The  argument  tbat  the  llan  at 
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the  debts  was  preserved  by  the  will,  without 
limit  as  to  time,  has  nothing  tangible  to  sup- 
port It  A  sufficient  answer  to  it  will  be  found 
In  Trinity  Church  v.  Watson,  60  Pa.  St  SIS. 
Judgment  affirmed. 


HDNTSINGER  t.  TRBXLER  et  «L 

(Sapreme  Court  of  PennBylrania.     May  27, 

1897.) 

MlATBS  AKD  BBUTAMT — iNCOUnirKXCT  OP  Tbllow 

Servant— IxsTKUcTios. 
Where  there  was  evidence  that  plalntifTg  in- 
jury was  caused  by  the  incompetency  of  a  fellow 
servant  and  tltat  such  incompetency  was,  or 
ought  to  have  been,  known  to  defendants  when 
they  employed  Iiim,  a  direction  to  find  for  defend- 
ants was  properly  refused. 

Appeal  from  court  of  commcMi  pleas,  Sulli- 
van county. 

Action  by  Lewis  Huntslnger  against  E.  Q. 
Trexler  and  others,  partners  trading  as  the 
Trexler  &  Turrell  Lumber  C<Mnpany,  te  re- 
cover for  personal  injuries.  From  a  judgment 
tot  plalntlft,  defendants  appeal.    Affirmed. 

J.  O.  Scouten,  R.  J.  Thomson,  T.  J.  &  F.  H. 
Ingham,  and  Haii7  Streeter,  for  appellants. 
D.  C.  De  Witt  John  H.  Cronln,  and  Alptaon- 
sns  Walsh,  for  appellee. 

STERREirr,  C.  J.  The  only  error  assign- 
ed by  the  defendants  Is  the  refusal  of  the 
learned  trial  Judge  to  withdraw  the  case  from 
the  Juiy  by  Instructing  them,  in  the  language 
of  their  point  "that  under  all  the  evidence  in 
this  case  the  verdict  mnst  be  for  the  defend- 
ants." In  view  of  the  testimony  properly  be- 
fore  ttie  Jury,  K  would  have  been  manifest 
error  to  have  thus  Instructed  them.  It  was 
clAlmed  by  the  plaintiff  that  the  proximate 
cause  of  the  collision  in  which  he  was  in- 
jured was  not  the  negligence,  properly  speak- 
ing, of  George  Brockham,  the  conductor  of 
defendants'  "log  train,"  but  his  manifest  un- 
sklUfuIness,  Inexperience,  and  incompetency 
for  the  position  of  conductor  of  any  train;  and 
testimony  tending  not  only  to  prove  the  fact 
of  his  Incompetency,  etc.,  but  that  the  de- 
fendants, wtth  full  Icnowledge  of  the  facts, 
employed  and  put  him  in  charge  of  the  train, 
etc.,  was  introduced.  If  this  testimony  was 
believed  by  tbe  Jury,  it  Is  Impossible  to  con- 
ceive bow,  under  the  charge,  they  could  have 
done  otherwise  than  find  as  they  did.  The 
plaintiff's  contention  in  that  regard  was  fairly 
and  adequately  presented  to  the  Jury  by  the 
learned  Judge,  who  instructed  them  that  If 
Brockham's  omission  to  protect  the  'log  train," 
of  which  he  was  conductor,  against  the  ap- 
proaching train,  of  the  coming  of  which  he 
had  been  duly  notified,  was  because  of  his  In- 
competency and  want  of  skill,  "because  he 
did  not  know  any  better,  and  did  not  know 
how  to  perform  his  duties,  and  thereby  injury 
occurred,  then,  if  the  defendants  were  negli- 
gent In  employing  this  man  and  patting  blm 
In  ttw  position  that  they  did,  the  plaintiff 


would  have  a  right  to  recover."  On  the  other 
hand,  'if  the  injury  was  occasioned,  not  by 
his  want  of  i^lll,  but  by  his  disregard  of  his 
knowledge  In  the  matter,  by  his  dlsregardhig 
his  own  knowledge  and  what  be  ought  to  do 
under  the  circumstances,  or  In  taking  the 
risk  and  hazard  upon  himself,  then  that  would 
be  the  negligence  of  a  co-employfi,  for  wbicb 
the  plaintiff  could  not  recover."  In  aftlnning 
defendants'  third  point  he  also  instructed  them 
to  the  same  effect,  thus:  "The  plaintiff  mnst 
prove  affirmatively  that  the  cause  of  tbe  acci- 
dent resulting  in  his  Injury  was  the  result  of 
some  negligent  act  or  omission  of  the  fellow 
servant,  Brockham,  and  that  Broclcham  was 
an  incompetent  servant  for  the  duties  he  had 
to  perform,  and  that  the  fact  of  his  incompe- 
tency was  Imown  to  the  defendants  when  be 
wajs  employed,  or  that  It  ought  to  have  been 
known  to  them,"  etc.  It  requires  neither  ar- 
gument nor  citation  of  authority  to  show  the 
substantial  accuracy  of  the  learned  judge's 
Instructions  on  this  vital  point  in  the  plain- 
tiff's case,  nor  is  it  necessary  to  refer  specially 
to  the  testimony  for  the  purpose  of  showing 
that  such  instmctlon  was  fully  warranted. 
It  is  sufficient  to  say  that  the  testimony  be- 
fore the  jury  tended  strongly  to  show  that 
Brockham  was  a  manifestly  hicompetent  serv- 
ant for  the  duties  he  had  to  perform,  and 
that  the  fact  of  his  Incompetency  was  known, 
or  ought  to  bave  been  known,  to  the  defend- 
ants when  they  employed  him  as  conductor, 
and  put  him  in  charge  of  their  log  train. 
The  verdict  is  necessarily  and  properly  predi- 
cated of  a  finding  by  the  Jury  of  all  the  facts 
required  to  justify  a  recovery  by  the  plaintiff. 
There  is  nothing  In  the  case  that  requires  fur- 
ther elaboration.    Judgment  affirmed. 


WOLF  V.  AUGUSTINE. 
(Sapreme  (Jourt  of  Pransvlvania.     Jnae  2, 
1807.) 
Arbitkation— Vacakci. 
Where  a   aubmisaion   to   arbitration  mak« 
no  provision  for  filling;  vacancies,  the  oecurrenw 
of  a  vacancy  revokes  the  sabmission,  and  it  faib: 
the  court  having  no  power  to  compel  the  selec- 
tion of  other  arbitrators. 

Appeal  from  court  ot  common  pleaa,  Fayette 
county. 

Amicable  aibltratloa  between  Joseph  WoU 
and  Jasper  Augustine.  Rule  by  defendant  to 
discharge  and  annul  the  rule  of  tbe  court  to  ar- 
bitrate was  made  absolute,  and  plaintiff  ap- 
peals.   Affirmed. 

The  opinion  of  the  court  below  is  as  follows: 
"The  parties  to  the  above  action  snbmitted 
all  matters  in  controversy  between  them  to  ar- 
bitration by  the  following  agreement  under 
their  hands  and  seals:  'And  now,  to  wit,  Feb- 
ruary 16,  1895,  said  Joseph  Wolf  and  Jasper 
Augustine  agree  to  submit  all  matters,  taidol- 
Ing  sales  of  land,  equity  suits,  judgments,  con- 
tentions about  personal  pnnperty,  and  all  other 
controreralea   between   them,    of   wluitioever 
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Und,  to  J.  V.  Thompson  and  A.  D.  Boyd,  mn- 
tually  chosen  by  them.  Their  award  or  um- 
pirage shall  be  made  or  decided  according  to 
real  equity  and  justice,  as  shall  be  shown  by 
the  facts  submitted  to  them.  They  further- 
more agree  that  their  submission  to  said  award 
or  umpirage  shall  be  made  a  rule  of  or  in 
court,  and  hereby  respectively  bind  themselves 
to  aulonlt  to,  and  be  finaUy  concluded  by,  the 
award  or  umpirage  of  said  referees  or  arbltra- 
rors,  or  a  majority  of  them.  If  any  balance 
«hall  be  found  against  said  Wdf,  all  judgments 
:n  controversy  In  this  case  shall  be  satisfied, 
or  caused  to  be  satisfied,  by  said  Augustine, 
and  the  lien  of  said  award  shall  be  confined  to 
only  such  one  or  more  than  one  tracts  of  real 
estate  of  said  Wolf  as  shall  be  necessary  to 
secure  the  amount  of  the  award  so  found.  In 
case  of  disagreement  between  the  parties  here- 
to as  to  what  real  estate  shall  be  bound  by 
said  award  or  Hen,  the  arbitrators  shall  decide. 
If  the  arbitrators,  under  the  evidence  submit- 
ted, so  decide,  said  Wolf  shall  convey  back  to 
said  Angustine,  with  as  good  title  and  as  clear 
of  Incumbrances  as  when  he  obtained  them, 
■11,  or  part  of  all,  lands  conveyed  by  Augustine 
to  Wolf,  and  shall  retura  to  said  Augustine  all 
personal  property  In  controversy,  or  its  equiv- 
alent as  arbitrators  shall  decide.  If  the  arbi- 
trators, under  the  evidence  submitted,  so  de- 
cide, said  Augustine  shall  ctmvey  back  to  said 
Wolf,  with  as  good  title  and  as  clear  of  In- 
cumbrances as  when  he  obtained  them,  all,  or 
part  of  all,  lands  conveyed  by  Wolf  to  said 
Augustine,  and  shall  return  to  said  Wolf  all 
property  dn  controversy,  or  Its  equivalent,  as 
arblttatora  shall  decide.  If  said  two  arbitra- 
tors cannot  agree,  they  shall  appoint  a  third 
arbitrator.  And  the  parties  hereto  bind  them- 
selves, their  heirs,  executors,  and  administra- 
tors, to  each  other,  in  the  penal  sum  of  forty 
thousand  dollars,  conditioned  to  abide  by,  b« 
bound  by,  and  to  carry  Into  effect  the  award 
or  finding  of  said  arbitrators,  or  a  majority  of 
them.  This  includes  the  Ross  Augustine  prop- 
erty.' This  submission  was  filed  in  the  prothon- 
otary's  oiBce  on  February  18,  1895,  in  the 
above-entitled  action.  On  the  13th  day  of 
April,  1896,  the  defendant  presented  bis  peti- 
tion to  court,  and  after  setting  forth  the  sub- 
mission, and  that  it  had  been  made  a  rule  of 
court,  averred.  Inter  alia,  that  it  was  the  ex- 
Iiectation  that  Thompson  and  Boyd  would  un- 
dertake the  duties  of  their  aiHwintment,  and, 
if  necessary,  agree  npon  an  umpire;  tliat  Mr. 
Boyd,  one  of  the  arbitrators  named  in  the  sub- 
mission, had  refused,  and  still  does  refuse,  to 
act  in  that  capacity,  and  that  the  parties  had 
endeavored,  but  were  unable,  to  agree  on  an- 
other arbitrator  who  would  accept;  and  that 
Mr.  Wotf  would  agree  to  no  substitution  for 
Boyd,— and  praying  the  court  to  grant  a  rule 
on  the  plaintiff  to  show  cause  why  said  rule  of 
court  to  arbitrate  should  not  be  discharged 
and  annnlled,  and  the  proceedings  thereunder 
ilsmisaed.  Tlie  rule  was  granted  as  prayed 
for.  To  this  petition  and  rule  the  plaintiff  filed 
an  anawer.    It  admits  the  Bubmlssion,  but  de- 


nies that  there  was  any  understanding  that  the 
two  arbitrators  chosen  should  serve.  It  avers, 
inter  alia,  that  said  Boyd,  as  attorney  for  Au- 
gustine, long  after  the  execution  of  the  sub- 
mission, prepared  an  answer  to  a  bill  In  equity 
filed  in  this  court  by  Wolf  against  Augustine 
and  others,  in  which  answer,  sworn  to  by  Au- 
gustine, this  submission  was  set  up  as  a  de- 
fense to  said  suit  In  equity,  and  as  a  reason 
why  the  same  was  withdrawn  and  should  be 
dismissed;  that,  by  reason  of  the  preparation 
and  filing  of  said  answer,  Augustine  and  Boyd 
are  legally  est(^ped  from  alleging  that  Boyd 
did  not  agree  to  act  as  one  of  the  arbitrators, 
and  especially  from  alleging  that  the  submis- 
sion vras  contingent  upon  Thompson  and  Boyd 
accepting  the  position  of  arbitrators;  that  it 
is  denied  that  the  parties  cannot  agree  apon 
an  arbitrator  under  the  terms  of  the  submis- 
sion, for  the  reason  that  Wolf  is  willing  to 
concede  to  Augustine  the  right  to  select  an  ar- 
bttrator  Instead  of  Mr.  Boyd.  It  Is  further 
averred  in  the  answer  that  the  submission  is  a 
contract  with  a  consideration,  and  Irrevocable 
by  either  party,  and  that  the  court  has  no  ju- 
risdiction In  the  premises  to  discharge  or  nnniU 
the  rule  of  court  to  arbitrate. 

"Both  parties  have  taken  testimony,  and  oo 
it,  the  record,  petition,  and  answer,  the  mat- 
ter must  be  detei-mlned.  There  is  noOiing  In 
the  testimony  that  would  warrant  us  In  find- 
ing that  Mr.  Boyd  accepted  the  position  of 
arbitrator.  It  may  be  conceded  that  he  did 
not  at  once,  nor  for  some  time  after  his  ap- 
pointment, refuse  to  act,  but  he  was  not  com- 
pelled to  do  so.  Until  be  accepted,  he  could 
decline,  and  no  length  of  time  of  itself  could 
estop  him  from  refusing  to  perform  the  du- 
ties of  his  appointment.  Nor  would  the  fact 
that  he,  as  attorney  for  Augustine,  prepared 
the  answer  in  equity,  compel  him  to  act,  or 
estop  him  froin  refusing  to  act.  His  position 
as  arbitrator  mutually  chosen  by  the  parties 
in  the  case  must  be  distinguished  from  that 
as  counsel  for  Augustine  in  the  other  case. 
Unless  there  was  collusion  or  fraud  I)etween 
him  and  Augustine,— of  which  there  Is  no  evi- 
dence,—Mr.  Boyd's  professional  services  In  the 
preparation  of  the  answer  In  the  equity  suit 
cannot  control  his  action,  individually,  in  ac- 
cepting or  declining  the  iwsitlon  of  arbitrator 
In  this  case.  Nor  can  we  agree  with  the  plain- 
tiff that  Augustine  Is  estopped  from  alleging 
or  setting  up  Boyd's  refusal  to  act.  At  the 
time  the  answer  in  the  equity  suit  was  pre- 
pared, Augustine,  without  consulting  Boyd, 
may  have  thought  that  Boyd  would  act  as  an 
arbitrator.  If,  as  he  did,  Boyd  subsequently 
declined.  Augustine  should  not  be  protiiblted 
from  alleging  the  fact  as  a  reason  for  the 
revocation  of  the  submission.  It  may  well  l>e, 
and  presumably  is,  the  fact  that  Augustine  re- 
posed special  confidence  in  Mr.  Boyd's  ability 
to  protect  and  secure  his  interests  under  this 
submission,  and  that  he  Is  unwilling  to  trust 
those  Interests,  under  this  agreement,  to  an- 
other person.  We  agree  with  the  counsel  for 
plaintiff  that  thla  Bubmlaslon  l»  not  revocalde 
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by  either  of  the  parties  to  It.  If  this  were 
the  only  or  controlling  auestlon  in  this  case, 
the  sohition  of  it  must  result  tn  a  dedaion 
favorable  to  the  plaintUC.  While  it  is  true 
that  a  naked  power  to  submit  controTorsies 
to  arbitration  is  revocable,  it  is  equally  well 
settled  that  when  the  agreement  partalies  of 
the  nature  of  a  contract  whereby  important 
rights  are  gained  and  lost  reciprocally,  and 
the  submission  is  the  moving  consideration 
to  these  acts,  a  different  rule  prevails.  Faist 
V.  Caldwell,  75  Pa.  St.  166.  Such  is  the  char- 
acter of  this  submission,  and  hence  it  is  irrevo- 
cable by  either  party.  But  another  questiom 
arises  here.  From  the  testimony  submitted, 
we  find  that  BIr.  Boyd  refused  to  accept  and 
act  as  one  of  the  two  arbitrators  mutually 
diosen  by  the  parties  totliis  contract  We 
know  of  no  authority  In  the  court  to  compel 
bkn  to  act.  Has  the  court  the  authority,  un- 
der this  submission,  to  compel  Mi.  Augustine, 
or  him  and  Mr.  Wolf,  to  select  another  arbi- 
trator to  act  in  Mr.  Boyd's  place,  or,  he  and 
they  failing  or  refusing,  to  appoint  an  arbitra- 
tor for  that  purpose?  That,  in  our  opinion,  is 
the  question  to  be  determined.  By  this  sub- 
mission the  parties  have  contracted  to  have 
their  differences  settled  by  Mr.  Thompson  and 
Mr.  Boyd,  and,  should  they  fail  to  agree,  a 
third  party  is  to  be  chosen  by  these  two. 
Tlie  terms  of  tills  submission  must  control  the 
court  and  the  parties.  Tliere  is  no  provision 
in  it  for  fllling  a  vacancy  in  this  tribunal, 
whetiter  occasioned  by  death  or  refusal  to  act 
of  one  or  both  of  the  arbitrators.  The  stat- 
ute does  not  provide  for  filling  such  vacancy. 
Where  no  provision  is  made  In  the  submission, 
it  Is  settled  that  a  vacancy  by  death  in  the 
board  of  arbitrators  amicably  chosen  revcdces 
the  submission.  Huggins  v.  Neil,  Super.  Ct 
108;  Potter  v.  Sterrett,  24  Fa.  St.  411.  In 
tliis  latter  case  the  supreme  court  says:  'A 
submission  to  arbitration  is  like  a  delegation 
of  any  other  power.  Neither  an  agent  or  an 
arbitrator  can  delegate  ills  power,  unless  ex- 
pressly authorized  by  his  constituents.  An 
authority  given  to  two  cannot  be  executed  by 
one,  although  the  other  die  or  r^use;  nor,  if 
given  to  tliree,  can  it  be  executed  by  two,  al- 
though the  three  be  authorised  to  act  jointly 
and  severally.  A  power  Is  terminated  by  the 
death  either  of  the  party  receiving  It,  or  of 
the  party  conferring  it.'  We  are  unable  to  see 
the  difference  In  a  vacancy  in  a  board  of  arbi- 
trators caused  by  death,  and  (»e  occasioned 
by  the  refusal  to  act  of  the  arbitrator.  The 
effect  is  the  same,  namely,  to  deprive  the  par^ 
ties  of  tlie  tribunal  created  by  them  for  the 
adjustment  of  their  differences.  Unless  Q>e- 
daliy  provided  in  the  submission,  the  remain- 
ing arbitrator  cannot  fill  the  vacancy.  That 
power  exists  solely  hi  the  parties,  and,  if  tliey 
refuse,  the  submission  Is  revoked  and  the  arbi- 
tration is  at  an  end.  It  is  not  alleged  tliat  there 
was  any  coUusion  between  Mr.  Boyd  and  Au- 
gustine to  revoke  this  suttmisslon.  So  far  as 
the  testtnaony  discloses,  Mr.  Boyd,  ht  decllBiag 
to  accept  the  appointment,  baa  acted  tram  mo- 


tlves  of  bia  own,  without  regard  to  the  wlabea 
ot  Augustine  in  the  matter.  Bbatertainlng  the 
views  above  expressed,  we  will  make  this  nue 
absolute,  and  annul  or  rescind  tlie  rule  of  coon 
to  arbitrate." 

W.  J.  Baer,  h.  K.  ft  S.  G.  Porter,  and  Und- 
sey  ft  Johnson,  for  appellant.  S.  B.  ZSwing 
and  Boyd  &  nmbel,  for  appellee. 

PER  CURIAM.  It  Is  very  clear  that,  where 
the  submission  makes  no  provision  for  fiiling 
vacandes  in  the  board  of  arbitration,  the  oc- 
currence of  a  vacancy,  by  death  or  otherwise, 
revokes  the  submission.  In  such  drcomstance 
the  court  possesses  no  power  to  compel  the 
parties  to  select  other  arbitrators.  The  sub- 
misalon  necessarily  falls.  The  learned  court 
below  was  certainly  right  in  making  absolute 
the  rule  to  show  cause  why  the  rule  to  arbi- 
trate should  not  be  discharged  and  the  pro- 
ceedings thereunder  dismissed,  and  the  rea- 
sons for  their  action  are  very  well  set  forth  hi 
the  opinion  filed ,_  which  we  fully  approve. 
Judgment  affirmed. 


In  re  HUBERT'S  ESTATBL 
Appeal  of  WIDMEYEB. 

(Supreme  Court  of  Pennsylvania.     May  27, 
1867.) 
Wilis— RioBTs  or  Dbviseb— Cokvebsios. 
Under  a  will  giving  the  enjoyment  of  testa- 
tor's  real   estate  to  his  anmarried  daughter  in 
cade  she  survive  his  wife,  so  long  aa  she  remainf 
single,  it,  in  case  of  her  marriage  or  deatii,  to 
lie  sold,  and  distributed  among  all  his  chUdrra, 
balRnce  of  proceeds  of  the  real  estate  soM  to  pay 
debts  of  the  estate    should  not  lie  at  once  dis- 
tributed  among   testator's  children,   but  shouU 
be  invested,  and  interest  paid  to  said  daughter, 
she  having  survived  her  motlier,  for  life  or  until 
stie  marry. 

Appeal  from  orpliana'  court,  Lancaster  coun- 
ty. 

In  the  matter  of  the  estate  of  William  Hu- 
bert, deceased.  From  a  decree  conflrmhig  re- 
port of  auditor  appointed  to  distribute  bal- 
ance remaining  In  liands  of  William  F.  Hu- 
bert, administrator  of  deceased,  Mary  A.  Wid- 
meyer  appeals.    Affirmed. 

The  reifort  of  the  auditor  is  as  follows: 
"William  Hubert,  the  decedent,  died  on  March 
24,  1896,  having  made  a  will  dated  July  1. 
1S90,  which  was  duly  proved  mi  October  25. 
1883.  The  will  is  apparently  in  decedent's 
own  handwriting,  and  is  voy  short,  and 
crudely  drawn.  By  reascm  of  the  Imperfect 
spdling  and  poor  penmanship  it  Is  BonMwfaa.t 
difficult  to  decipher.  A  careful  examination. 
Ixywever,  satisfies  the  auditor  th^  a  correct 
reading  of  the  instnunent  ia  as  foilowa:  Ijan- 
casto-,  July  the  1st,  1880.  I,  WiUiam  Hubert, 
do  now  make  my  last  will,  that  after  my 
death  that  aU  my  real  estate  I  will  all  ta>  my 
wife,  Sopbla.  Hnbert,  that  she  can  do  aa  she 
sees  best  My  daughter.  Sallte  Hobart,  If  she 
BhouU  lire  knger  tbaa  har  laotber,  ika  ikall 
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tutve  am  lonj;  she  remaixis  single,  but  If  gets 
married  it  shall  be  sold  and  equal  share- 
first  there  shall  be  a  tombstone  for  both. 
William  Hubert.  Witness:  Jolm  Trlasler.' 
Letters  of  administration,  with  the  will  an- 
nexed, were  granted  to  William  T.  Hubert, 
son  of  the  deceased,  the  present  accountant, 
who,  on  November  20,  ISSiB,  prraented  his  pe- 
tition to  the  orphans'  court  of  Lancaster  coun- 
ty, setthig  fortb,  among  other  things,  that  the 
testator  left  {lersonal  property  worth  about 
one  hundred  dollars,  and  a  dwelling  house 
and  lot  of  ground  on  the  north  side  of  West 
Orange  street,  No.  231,  containing  in  front 
fourteen  feet  and  ten  Inches  and  in  depth  two 
hundred  and  forty-flve  feet;  that  the  personal 
property  was  insufllclent  to  pay  his  debts; 
and  praying  for  an  order  of  court  to  sell 
said  real  estate  for  payment  of  debts.  An  or- 
der of  sale  was  granted  by  the  court  as  prayed 
for,  and  the  real  estate  was  sold.  The  testa- 
tor owned  no  other  real  estate.  Sophia  Hu- 
bert, the  testator's  widow,  is  dead,  and  the 
surviving  heirs  are  William  T.  Hubert,  the  ac- 
countant, a  son  of  decedent;  Mrs.  Kate  Mar- 
tin, Mrs.  Mary  Wldmeyer,  and  SalUe  Hubert, 
daughters  of  the  decedent;  and  Mrs.  Carrie 
Bitter,  Mary  Bowman,  Hatde  Bowman,  Wil- 
liam Boiwman,  and  Daisy  Bowman,  children 
of  Mrs.  Hattle  Bowman,  a  deceased  daughter 
of  said  William  Hubert.  An  account  was 
filed  by  William  T.  Hubert  on  May  19,  18W, 
in  which  be  charges  himself  with  proceeds  of 
real  estate,  $2,350,  and  asks  credit  for  debts 
and  funeral  expenses  and  expenses  of  admin- 
istration paid  to  the  amount  of  $019w74;  leav- 
ing a  balance  in  his  hands  of  91,731.26.  This 
balance,  wliich,  it  is  to  be  observed,  is  wholly 
the  proceeds  of  real  estate,  is  the  fund  to  be 
distributed.  There  were  no  claims  presented 
by  creditors,  and  the  whole  balance,  less  costs 
of  audit,  is  therefore  to  be  distributed  among 
the  legatees.  SaJlie  Hubert  claims  that  under 
her  father's  will  she  has  a  life  estate  in  the 
fund  so  loag  as  she  remains  unmarried,  and 
asks  to  have  it  invested  for  her  benefit.  The 
remaining  children  and  grandchildren  contend 
that  the  fund  in  the  hands  of  the  accountant 
Is  to  be  distributed  among  all  the  heirs  ac- 
cording to  the  provision  of  the  intestate  laws. 
The  sale  for  payment  of  debts,  it  is  claimed, 
worked  a  conversion  of  the  real  estate  into 
personalty,  and  requires  a  distribution  of  the 
iiurplus,  and  in  support  of  this  contention 
their  counsel  cites  Grider  v.  McClay,  11  Serg. 
A  R.  224;  Dyer  v.  Cornell,  4  Pa.  St.  859;  Pen-" 
neU's  Appeal,  20  Pa.  St.  517;  Large's  Appeal, 
r>4  Pa.  SL  385;  Fahnestoek  v.  Pahnestock 
<Pa.  Sup.)  25  Atl.  313;  Darlington  v.  Darling- 
ton (Pa.  Sup.)  28  AU.  508;  Laughlln's  Estate, 
131  Pa.  St.  333,  18  Atl.  877.  These  cases  do 
undoubtedly  prove  that  the  surplus  money 
arising  from  the  sale  of  land  under  orphans' 
court  proceedings  is,  as  a  rule,  to  be  consider- 
ed as  money,  and  descends  as  such,  and  not 
as  land,  bat  none  of  the  cases  cited,  in  the 
opinion  of  the  auditor,  establishes  tlie  princi- 
j>le  that  the  necesaaiy  sale  for  the  payment 
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ot  debts,  of  property  devi!>etl  by  a  testator 
to  a  particular  heir  or  devisee,  will  deprive 
such  heir  or  devisee  of  the  enjoyment  of  any 
surplus  of  the  proceeds  that  may  remain. 
The  law  makes  the  chtim  of  creditors  superior 
to  those  of  devisees,  and,  where  no  provision 
Is  made  by  the  testator  for  the  payment  of 
debts,  the  law  steps  In,  and  requUvs  that  tes- 
tamentary dispositions  of  property  shall  be 
void  80  far,  and  only  so  far,  as  may  be  neces- 
sary in  order  that  the  creditors  may  be  satis- 
fled;  and,  if  the  will  be  a  valid  one,  the  dis- 
tiibution  of  the  balance  must  be  in  accord- 
ance with  its  provisions.  In  the  judgment  of 
the  auditor,  William  Hubert,  In  his  will,  ex- 
pressed with  sufficient  clearness  his  inten- 
tion that  his  daughter  Sollie,  If  she  survived 
her  mother,  should  enjoy  his  estate  so  long 
as  she  remains  single;  in  ca^e  of  her  marriage 
or  death  it  shall  be  distributed  among  all 
his  children  in  equal  shares.  His  object  evi- 
dently was  to  provide  for  his  unmarried 
daughter,  who,  after  the  death  of  himself  and 
his  wife,  would  have  no  one  to  provide  for 
her.  And  while  that  intention  is  to  some  ex- 
tent Interfered  with  by  tlie  paramount  claims 
of  creditors,  requiring  a  conversion  of  the 
real  estate  Into  money,  we  fall  to  see  any  good 
reason  why  it  should  not  be  carried  Into  ef- 
fect, so  far  as  circumstances  permit,  by  giving 
the  daughter  the  enjoyment  of  the  surplus  un- 
til the  contingency  shall  arise,  upon  which 
the  testator  directed  that  a  distribution  should 
be  made.  The  balance  in  hands  of  accoimt- 
ant,  after  payment  of  costs  of  audit,  is  there- 
fore ordered  to  be  Invested  under  the  direction 
of  the  orphans'  court  of  Lancaster  county,  the 
interest  or  income  thereof  to  be  paid  annually 
to  Sallie  Hubert  during  her  natural  life,  if  she 
remains  unmarried,  and  upon  her  death  or 
marriage  the  principal  to  be  distributed  among 
all  the  children  of  William  Hubert  and  their 
heirs  per  stirpes." 

A.  0.  Rehioehl,  for  appellant  Brown  & 
Henael,  for  appellee. 

PER  CURIAM.  The  fund  for  distribution 
represents  the  net  balance  of  proceeds  of  testa- 
tor's real  estate  sold  by  order  of  court  for 
payment  of  debts.  The  question  was  whether 
it  should  be  presently  distributed,  or  Invested 
under  the  direction  of  the  orphans'  court  dur 
Ing  the  lifetime  of  testator's  daughter  Sallie. 
if  she  so  long  remains  unmarried,  and  the  In- 
terest paid  to  her,  etc.,  and  upon  her  death 
or  marriage  the  principal  distributed  accord- 
ing to  her  father's  wllL  The  learned  audltot 
held  that  a  proper  construction  of  the  will  re- 
quired that  the  fund  should  be  thus  Invested. 
Exceptions  to  his  report  were  overruled  by 
the  court  below,  and  the  report  confiibied  ab- 
solutely;  hence  this  appeal 

We  are  satisfied  the  court  was  clearly  right 
In  dismissing  the  exceptions  and  confirming 
the  report.  The  will  was  rightly  construed  by 
the  auditor,  and  for  reasons  given  by  him  the 
decree  should   not   be   dlatusbed.     Tbete   is. 
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nothing  in  tbe  specifications  of  error  that  re- 
quires discussion.  Decree  affirmed,  and  ap- 
peal dismissed,  at  appellant's  costs. 


STATE   (WEST  JBRSBT  TRACTION   CO., 

Prosecntor)     t.     BOARD     OF     PUBLIC 

WORKS  OF  CITY  OF  CAMDEN  et  al. 

(Snpreme  Court  of  New  Jersey.     Feb.,   1896.) 

Street   Kailkoids  —  Franchises  —  Monicifal 

COKPORATIOSS— RBSOLUTIOXS— CoKTEMPr. 

1.  Under  Snpp.  Rerision,  p.  389,  {  30,  proTid- 
ing  that  no  street-railroad  company  may  use  elec- 
tricity as  the  propelling  power  of  its  trains  with- 
out haying  first  obtained  the  consent  of  the  mu- 
nidpal  authorities  having  charge  of  the  streets; 
and  3  Gen.  St.  p.  3231,  prohibiting  any  such  com- 
pany from  constructing  its  tracks  on  any  street, 
without  first  (Obtaining  such  consent,— a  "reso- 
hition"  purporting  to  give  such  consent  is  a  nulli- 
ty. 

2.  Pending  a  writ  of  certiorari  to  test  the 
validity  of  a  city  ordinance  purporting  to  grant 
to  a  street-railroad  company  power  to  use  for 
its  purposes  the  streets  of  the  city,  and  to  use 
electricity  as  the  propelling  power  of  its  cars,  in 
whidi  proceeding  the  company  appeared  for  the 
purpose  of  upholding  the  ordinance,  the  company  | 
proceeded,  In  evasion  of  the  restraining  force  of  I 
the  writ,  and  under  color  of  the  advice  of  counsel, 
to  lay  down  its  tracl(S  under  and  by  virtue  of  a 
"resolution"  of  the  board  of  public  works  which 
bad  preceded  the  ordinance.  Held,  that  the  com- 
pany, by  reason  of  thus  proceeding,  was  in  con- 
tempt. 

Certiorari  by  the  state,  at  the  prosecution  of 
the  West  Jersey  Traction  Company,  against 
the  board  of  public  -works  of  the  city  of  Cam- 
den and  tbe  Camden  Horse-Railroad  Com- 
{lany,  to  review  an  ordinance.  Rule  that  the 
company  show  cause  in  the  matter  of  contempt, 
In  an  attempted  evasion  of  the  restraining 
force  of  said  writ. 

Argued  November  term,  1895,  before  DE- 
PUE,  VAN  SYCKEL,  and  GUMMBRE,  JJ. 

Thomas  E.  French  and  Samuel  H.  Grey,  for 
rule. '  David  J.  Pancoast,  opposed. 

DBPUB,  J.  The  Camden  Horse-Railroad 
Company  was  incorperated  by  a  charter  grant- 
ed in  1866  (P.  L.  1866,  p.  640).  Supplements 
to  its  charter  were  passed  In  1868  (P.  L.  18i38, 
p.  512),  and  In  1872  (P.  L.  1872,  p.  638).  The 
comiuiny,  by  Its  charter,  was  a  hurse-railroad 
company,  Iiavlng  Its  location  in  the  city  of 
Camden.  By  its  charter  it  had  no  power  to 
use  electricity  as  the  propelling  power  of  its 
ears.  Such  authority  could  only  be  obtained 
In  conformity  with  the  provisions  of  the  act  of 
1886  (Supp.  Revision,  p.  369,  §  30).  And  by 
an  act  approved  JIarch  9,  1893  (3  Gen.  St.  p. 
3231),  It  was  made  unlawful  for  any  horse  or 
street-railway  company  organized  under  the 
general  law  providing  for  the  Incorporation  of 
such  companies,  or  under  any  special  or  local 
act  of  Incorporation,  to  lay  or  construct  any 
railroad  track  or  tracks,  or  any  extension  of 
the  same,  through  or  along  any  street  of  any 
municipality  of  this  state,  without  first  obtain- 
ing the  consent  of  the  governing  body  having 
the  contro)  of  the  public  streets,  avenues,  or 
roads  of  such  municipality.    On  the  4th  of 


May,  1893,  the  company  proctu-ed  the  adop- 
tion by  the  boasd  of  public  works  of  the  city 
of  Camden  of  a  resolution  "that  rermission  be, 
and  the  same  is  hereby,  given  to  the  CamdcD 
Horse-Railroad  Comiiany  to  lay  and  construct 
its  railroad  in  accordance  with  its  charter  in 
the  city  of  Camden."  Tliis  resolution  was 
plainly  a  nullity.  Halsey  v.  City  of  Newark, 
!>4  N.  J.  Law,  102,  23  AU.  281. 

To  effectuate  tbe  purposes  of  the  company, 
an  ordinance  of  the  board  of  public  worka  was 
procured.  This  ordinance  was  passed  June 
19,  1883.  It  recited  the  fact  of  the  passage  of 
the  resolution  abcve  stated,  and  that  It  had 
been  suggested  that  the  consent  thereby  giveo 
should  have  been  by  ordinance,  and  that  tliu 
company  "now  having  made  application  for 
the  privilege  of  using  electric  motors  to  propel 
Its  cars,  and  erecting  poles  and  stringing  wires 
thereon  for  the  purpose  of  supplying  electricity, 
and  this  board  being  willing  to  confirm  the 
aforesaid  grant,  and  to  grant  such  privilege." 
The  ordinance,  In  section  1,  confirmed  the  con- 
sent given  by  the  resolution,  and  granted  to 
the  company  the  right  and  power  to  use  for 
its  purposes  each  and  every  street  and  hlgl)- 
way  in  the  city.  By  the  second  section,  the 
comiMiny  wis  authorized  to  use  electric  mo- 
tors as  the  propelling  power  of  Its  cars  upon 
any  of  its  railway  tracks  that  were  then  laid 
or  constructed  In  the  city,  or  that  might  there- 
after be  laid,  and  to  erect  poles  and  string 
wires  thereon  to  supply  electricity.  The  third 
section  ordained  that,  for  each  pole  erected, 
the  company  should  pay  to  tbe  dty  treasurer 
one  dollar,  and  that  the  poles  should  be  of  such 
size,  length,  character,  and  quality  as  should 
be  approved  by  the  ixiard,  and  should  be  plac- 
ed under  the  direction  of  tbe  street  commis- 
sioner. After  the  adoption  of  the  resolutlou 
by  tlie  board  of  public  works,  the  ounpany 
commenced  the  work  of  laying  traclu,  and  was 
restrained  by  an  injunction  out  of  tbe  court 
of  cliancery.  On  the  20th  of  June,  the  nest 
day  after  tbe  ordinance  was  passed,  the  West 
Jersey  Traction  Company  obtained  a  writ  of 
certiorari  out  of  this  court,  duly  allowed,  to 
bring  up  the  said  ordinance  for  review.  Upiin 
this  writ  such  proceedings  were  bad  that  tbe 
ordinance  was  set  aside  by  this  comt  (Traction 
Co.  V.  Board  of  Public  Works,  56  N.  J.  law, 
432,  29  AtL  163),  in  a  Judgment  which  w.iy 
affirmed  In  the  court  of  errors,  at  June  ter:u. 
1895.  The  writ  of  ceitlorarl  was  served  on 
the  secretary  of  the  company  on  the  day  :i 
,was  Issued,  and  came  to  the  knowledge  of  tlh> 
president,  the  superintendent,  and  the  cotuis.'I 
of  the  company.  Notwithstanding  the  writ  vi 
certiorari,  and  pending  the  litigation  In  thi^ 
court,  the  company  proceeded  to  lay  down  its- 
tracks  In  the  streets  of  the  city,  under  tbf 
pretext  that  such  work  was  done  In  virtue  of 
the  resolution  of  the  board  of  public  work> 
which  preceded  the  ordinance.  This  proce<"d 
Ing  was  thereupon  Instituted  against  the  cooi- 
pany  as  for  contempt. 

The  resolution  under  which  the  compsny 
professed  to  have  acted  In  laying  Its  tracks  liAs 
recently  been  set  aside  by  this  court  on  certlo- 
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rarL  The  fact  that  the  resolution  and  the  or- 
dinance have  both  been  vacated  aa  illegal  is  of 
consequence  only  as  determining  the  measure 
of  redress  that  shall  be  adjudged  In  a  proceed- 
ing of  this  character.  The  writ  of  certiorari, 
when  servecl,  operated  as  a  stay  of  all  proceed- 
ing uBder  the  ordinance,  and  any  proceeding 
in  the  face  of  its  restraining  order  was  a  con- 
tempt. McWllliams  t.  King,  32  N.  J.  Law, 
21,  25;  Hunt  v.  City  of  LambertYllle,  46  N. 
J.  ti&w,  69.  The  president  of  the  company  tes- 
tified that,  after  the  certiorari  was  obtained, 
the  company  proceeded  to  lay  Its  trades,  un- 
der and  by  virtue  of  the  antecedent  i-esolution 
of  the  board  of  public  works.  It  Is  Impossible 
to  give  to  the  testimony  any  effect  other  than 
mere  color  for  the  evasion  of  the  restraining 
force  of  the  process  of  the  court.  The  ordi- 
nance assumed  that  the  resolutlou  was  invalid, 
and  purported  to  validate  It,  and  also  contained 
a  grant  affirmatively  of  the  right  to  use  the 
streets  of  the  city.  It  also  conferred  the  addi- 
tional right  to  use  electric  motors  and  erect 
poles,  and  imposed  conditions  for  the  benett 
of  the  city.  The  company  appeared  in  this 
court  to  uphold  the  ordinance,  and,  iQ)en  the 
deeiirion  vacating  the  ordinance,  prosecuted  a 
writ  of  error  in  the  court  of  errors,  with  a  view 
to  sustain  the  ordinance  by  the  deoision  cf 
that  court.  It  wiS  known  to  the  company's 
representatives  that  the  writ  of  certiorari  w.is 
sued  out  by  the  prosecutor  to  enjoin  the  lay- 
ing of  tracks  by  the  defendant  compan?  in 
streets  In  which  the  prosecutor  claimed  rights 
in  virtue  of  filed  locations  of  routes  for  its 
tracks,  and  that  the  purpose  of  the  writ,  after 
its  allowance  and  service,  was  to  restrain  the 
defendant  from  puttbig  down  its  tracks  until 
the  conflicting  rights  of  the  parties  should  be 
determined.  If  the  defendant  desired  to  be 
quit  of  the  restraining  effect  of  the  writ,  appli- 
cation should  have  been  made  to  the  justice 
by  whom  the  writ  was  allowed,  to  modify  Its 
restraining  force.  No  such  application  was 
made,  and,  so  far  as  appears  In  this  case,  the 
first  disclosure  of  the  pui-pose  of  the  defendant 
to  put  down  the  tracks,  the  laying  of  which  the 
certiorari  was  designed  to  prevent,  under  the 
pretext  of  the  resolution,  was  when  the  testi- 
mony of  the  defendant's  president  was  given 
in  this  proceeding.  The  president  testified  also 
tb£t  he  had  always  been  advised  by  the  com- 
pany's counsel  that  the  resolution  gave  the 
company  full  authority  to  lay  Its  tracks.  Tiie 
resolution  has  been  set  aside  by  this  court,  and 
the  company's  tracks  remain  in  the  streets 
wholly  without  authority.  Nor  will  the  fact 
(hat  the  act  was  done  after  consultation  with 
counsel,  and  upon  his  advice.  Justify  disobe- 
dience (Bailroad  Ck).  v.  Johnson,  35  N.  J.  Eq. 
422);  especially  when  the  proceeding  is  taken 
against  the  company,  and  Is  In  its  nature  reme- 
dial, as  well  as  for  the  vindication  of  the  au- 
thority of  the  court  The  distinction  between 
proceedings  against  a  corporation  by  way  of 
contempt  and  a  like  proceeding  against  an 
employs  Is  pointed  out  In  Railroad  Co.  v. 
Tbompson.  49  N.  J.  Bq'.  318,  24  Atl.  544. 
Proceedings  by  way  of  contempt  wlU  lie 


against  corporations,  as  well  as  against  indi- 
viduals. In  the  case  of  individuals  the  pro- 
cess is  by  attachment,  followed  by  a  fine  or 
imprisonment,  or  both.  In  the  case  of  a  corpo- 
ration the  process  In  equity  courts  Is  by  writ 
of  sequestration.  In  courts  of  law,  distringas 
is  the  appropriate  writ  against  a  corporation. 

2  Archb.  Prac.  108.  In  proceedings  against  a 
corporation  for  contempt,  the  writ  of  attach- 
ment is  inappropriate;  distringas  will  issue  as 
an  original,  to  be  followed,  if  necessary,  by  an 
alias  and  irfurles,  until  justice  be  done.  City 
of  London  v.  Mayor,  etc.,  of  Lynn,  1  H.  Bl. 
20G,  209,  and  note  b;  Spokes  v.  Board  of 
Health.  11  Jur.  (N.  S.)  1010;    McKim  v.  Odom, 

3  Bland,  Ch.  407,  425-427.  Numerous  deci- 
sions to  the  same  effect  are  cited  In  the  brief 
of  counsel  of  the  prosecutor. 

We  are  constrained  to  adjudge  that  the  de- 
fendant corporation  is  hi  contempt  in  laying 
Its  tracks  In  the  streets  In  question  pending  the 
writ  of  certiorari.  Counsel  will  be  heard  with 
respect  to  the  Judgment  to  be  thereon  pro- 
nounced. We  are  not  informed  as  to  the  pros- 
ecator's  status  in  those  streets,  so  as  to  be  able 
to  decide  whether  or  not  the  prosecutor  is  en- 
titled to  have  the  condition  of  things  restored 
to  what  It  was  when  the  writ  of  certiorari  was 
served. 


PEPPER  et  al.  v.  OITT  OP  PHILA- 
DELPHIA ct  al. 
(Snpreme  Court  of  Pennsylvania.     May  81, 
1897.) 

MUNICIPAUTIBS — POWCR    TO    InCBBASE    IKDEBTKD- 
NB88— CoKSTITDTIONAt.    LAW. 

1.  Const  art  9,  {  8,  declares  that  the  debt 
of  any  mnnicipality,  except  as  therein  provided, 
shall  never  exceed  7  per  cent  upon  the  assessed 
value  Of  its  taxable  property,  nor  shall  any 
munidpality  incur  any  new  debt  or  increase  its 
Indebtedness,  to  sn  amount  exceeding  2  per 
cent,  on  such  valuation,  without  the  assent  of 
the  electors  at  a  public  election;  "but  any  dty, 
the  debt  of  which  now  exceeds  seven  per  cent., 
•  *  •  may  be  authorized  by  law  to  increase 
the  same  three  per  centum  in  the  aggregate  at 
any  one  time,"  etc.  £feW,  that  the  last  clause 
was  an  emergency  proviBion  for  dties  already 
indebted  be.vond  the  7  per  cent,  limit  and  that 
when  Eubsequently  such  a  dty  had  reduced  its 
debt  below  that  limit  it  could  thereafter  Increase 
it  only  in  the  manner  provided  in  the  second 
clause. 

2.  The  second  danse,  providing  that  no  such 
munidpality  shall  "incm:  any  new  debt  or  in- 
crease its  indebtedness  to  an  amount  exceeding 
two  per  centum  »  •  *  without  the  assent  of 
the  electors,"  etc.,  does  not  authorise  a  dty 
whose  debt  has  not  reached  the  7  per  cent,  limit 
to  increase  it  to  that  amount  by  successive  ad- 
ditions of  2  per  cent,  or  less;  but,  after  the  2 
per  cent,  has  once  Ijeen  added,  there  can  be  no 
further  increase,  by  municipal  authority  alone, 
though  the  7  per  cent  limit  may  not  have  been 
reached. 

Mitchell,  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  David  Pepper  and  others  against 
the  dty  of  Philadelphia  and  others.  From  a 
decree  dismissing  the  bill  on  demurrer,  plain- 
tiffs  appeal.    ^^^^r^om,e6,y^OOgi(^ 
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Wm.  Flndlay  Brown,  for  ai^mllaiita.  James 
Alcorn,  John  L.  Kinsey,  and  Joba  G.  John- 
son, for  appellees. 

STERRBTT,  C.  J.  This  bUl  was  brought 
by  the  plaintiffs,  citizens  and  taxpayers  of 
the  city  of  Philadelphia,  against  the  def^id- 
ants  above  named,  to  restrain  them  from  bor- 
rowing two  sums,  of  $8,000,000  and  $3,000,000, 
respectively,  purporting  to  be  authorized  by 
certain  ordinances  of  councils,  and  from  issu- 
ing certificates  of  Indebtedness  for  either  of 
said  sums,  etc.  A  general  demurrer  havtaig 
been  filed,  the  cause  was  heard  in  the  court 
below  on  the  Issue  thus  presented,  and  a  de- 
cree was  entered,  sustaining  the  demurrer, 
and  dismissing  the  bill,  with  costs.  From 
that  decree,  this  appeal  was  talien.  The  aver- 
ments contained  in  the  bill,  and  admitted  by 
the  genera]  demurrer,  constitute  the  only  facts 
In  the  case;  and  the  question  here,  as  in 
the  court  below,  is  whether,  up<m  those  facts, 
thOB  admitted  by  the  pleading,  the  plaintiffs 
are  entitled  to  the  relief  prayed  for,  or  any 
other  relief.  In  substance,  the  bill  avers  that 
the  total  debt  of  the  city  on  January  1,  1874, 
was  $80,338,816.97;  that  the  assets  then  in 
the  shilling  fund  were  of  the  value  of  $15,- 
778,644.80,  and  that  the  net  debt  of  the  city 
at  that  time  was  $43,565,172.17;  that  the  as- 
sessed valuation  of  the  taxable  property  of 
the  city  at  the  same  time  was  $548,243,5:15; 
and  that  7  per  centum  of  said  valuation  was 
$38,377,047.45;  and  that  the  debt  of  the  city, 
at  the  time  of  the  adoption  ot  the  constitu- 
tion, January  1,  1874,  was  in  excess  of  7 
per  centum  of  the  then  assessed  valuation  of 
Its  taxable  property.  It  further  avers  that,  in 
pursuance  of  the  authority  conferred  by  sec- 
tion 8  of  article  9  of  the  constitution,  the 
legislature  passed  two  acts,  one  approved  May 
23,  1874  (P.  L.  230),  the  eleventh  section  of 
which  provides  as  follows:  "The  councils  of 
any  city  of  the  first  class,  the  debt  of  which 
now  exceeds  seven  per  centum  upon  the  as- 
sessed value  of  the  taxable  property  therein, 
shall  be  and  they  are  hereby  authorized  to 
Increase  the  said  debt  one  per  centum  upon 
such  valuation."  The  other  was  approved 
June  11,  1879  (P,  U  137).  the  first  section  of 
■which  is  as  follows:  "The  councils  of  the 
titles  of  the  first  class  be  and  they  are  here- 
t)y  authorized  to  fund  the  present  floating  In- 
debtedness of  said  cities  to  the  extent  of  ten 
millions  (10,000,000)  dollars,  provided  the  said 
loan  shall  not  exceed  two  per  centum  ux>on 
the  assessed  value  of  the  taxable  property  of 
said  cities."  It  further  avers  that  In  pursu- 
ance of  the  act  of  May  23,  1874,  the  city  in- 
creased its  debt  between  January  1, 1874,  and 
January  1,  188G,  to  the  amount  of  $4,772,950, 
and  as  a  part  of  the  loan  made  April  1,  1890, 
to  the  amount  of  $709,485.35;  these  two  sums 
making  an  aggregate  of  $5,482,435.35,  which 
was  the  total  amount  of  1  per  centum  upon 
the  entire  assessed  valuation  of  the  property 
of  the  city  as  it  was  on  January  1,  1874, 
▼iz.  $S,482,435.35.   The  blU  further  avers  that 


the  various  loans  thus  made  exhausted  the 
power  of  the  city  to  Increase  Its  Indebtedness 
under  said  act  of  May  23,  1874;  and  also  that, 
under  said  act  of  June  11,  1879,  the  city  did 
fund  its  floating  debt  to  the  amount  of  $il,- 
199,459.30,  and  thus  exhausted  its  power  to 
Increase  its  debt  under  said  act  The  in- 
crease of  indebtedness  thus  made  under  the 
two  last-mentioned  acts  having  exhausted  the 
authority  of  the  city  to  malce  the  Increase  of 
3  per  centum,  authorized  by  the  last  clause 
of  section  8  of  article  9  of  the  constitution, 
that  subject  may  be  dismissed  from  furttier 
consideration.  The  bill  further  avers  that  on 
January  1, 1886,  the  total  amount  of  the  fund- 
ed debt  of  the  city  was  $62,068,120.22.  and 
the  amount  of  securities  then  held  In  the  sinlc- 
ing  ftud  was  $20,911,775,  leaving  the  totaJ 
debt  of  the  city  at  that  Ume  $41,156,34d.22. 
The  assessed  value  of  the  property  of  the  city 
at  that  time  was  $611,309,615,  7  per  centnin 
of  which  is  $42,791,673.05;  and  hence  the  net 
debt  of  the  city  was  then  $1,(585,327.83  less 
than  7  per  centum  of  the  then  assessed  val- 
uation of  its  property.  It  ftu-ther  avers  that 
subsequent  to  January  1,  188(>,  the  city  had 
no  lawful  right  to  increase  its  debt,  or  incnr 
any  new  indebtedness  beyond  2  per  centum 
of  the  said  valuation,  without  a  vote  of  the 
electors,  except  to  borrow  the  sum  of  $709,- 
485.35,  the  balance  of  the  debt  authorized  to 
be  created  by  the  act  of  May  23,  1874.  It 
is  further  averred  that,  pursuant  to  the  pow- 
er granted  by  the  constitution  (section  8,  art. 
9),  the  city  has  created  new  debt,  and  in- 
creased its  indebtedness  from  time  to  time 
since  January  1,  1886,  not  including  refund- 
ing loans,  to  the  amount  of  $'20,000,000, 
which,  together  with  the  sum  of  $1,500,000. 
the  residue  of  the  $6,000,000  loan  authorized 
May  15,  1894,  not  yet  issued,  makes  a  total 
of  $23,000,000.  Of  this  amount,  the  sum  (^ 
$709,485.35  was  borrowed,  under  the  author- 
ity of  the  act  of  May  23,  1874;  and,  of  the 
total  sum  thus  borrowed,  there  are  now  in 
the  sinking  fund  assets  of  the  value  of  $6,- 
906,200;  making  the  net  amount  of  new  debt 
incurred  since  January  1,  1886,  under  the  con- 
stitutional authority  to  borrow  2  per  centum 
of  the  assessed  value  of  taxable  property 
therein  without  a  vote  of  the  electors,  $15.- 
984,314.65.  It  is  further  averred  that  the  to- 
tal debt  of  the  city  on  January  1,  1897,  wa.' 
$54,023,120.22,  and  the  securities  In  the  sink- 
ing fund  and  other  assets  available  In  reduc- 
tion thereof  reduce  the  same  so  that  its  net 
amount  on  January  1,  1807,  was  $31,336,674.- 
44.  On  same  date,  the  assessed  value  of  tax- 
able prc^rty  was  $818,827,549,  7  per  centum 
of  which  is  $57,317,928.45,  and  the  net  debt  of 
the  city  therefore  was  $25,981,253.99,  being 
less  than  7  per  centum  of  the  assessed  valua- 
tion of  taxable  property  therein.  It  is  fur- 
ther averred  in  the  bill  that  2  per  centum 
of  the  assessed  valuation  of  property  on  Jan- 
uary 1,  1897,  was  $16,376,550.98;  and  deduct- 
ing from  this  the  net  amount  of  the  new  debt 
created    as    aforesaid    ($15,984,314.66)    since 
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January  1,  1886,  gbawa  a  resulting  amonnt 
of  $892,236.33  less  than  2  per  centnm  npon 
the  whole  assessed  Talae  of  taxable  property 
on  January  1,  1897.  It  Is  also  averred  that 
this  last-mentioned  sum  is  the  lawful  limit  of 
the  present  borrowing  capacity  of  the  city 
at  this  time.  The  aggregate  of  the  two  pro- 
posed loans  now  under  consideration  is  $11,- 
000,000,  and,  if  plaintifts'  contention  Is  cor- 
rect, there  is  no  authority,  on  the  part  of  the 
city,  to  make  either  of  them.  Both  of  these 
proposed  loans  were  authorised  by  city  ordi- 
nances. Neither  of  them  was  authorized  by 
a  vote  of  the  elector;  of  the  city. 

The  averments,  facts,  figures,  etc.,  set  forth 
In  the  bill,  having  been  admitted  by  the  plead- 
ing to  be  true  and  correct,  must  necessarily 
be  taken  as  the  basis  of  our  judgment  in  de- 
termining the  question  whether  the  city  has 
the  power  to  make  the  loans  aforesaid,  or  ei- 
ther of  them;  and  that  brings  us  to  the  consid- 
eration of  section  8  of  article  9  of  the  constitu- 
tion, which  reads  as  follows:  "The  debt  of  any 
city,  county,  borough,  township,  school  dis- 
trict, or  other  municipality  or  Incorporated  dis- 
trict, except  as  herein  provided,  shall  never 
exceed  seven  per  centum  upon  the  assessed 
value  of  the  taxable  property  therein,  nor  shall 
any  such  mimlcipality  or  district  incur  any 
new  debt,  or  Increase  Its  Indebtedness  to  an 
amonnt  exceeding  two  per  centum  upon  such 
assessed  valuation  of  property,  without  the 
assent  of  the  electors  thereof  at  a  public  elec- 
tion, in  such  manner  as  shall  be  provided  by 
law;  but  any  city  the  debt  of  which  now  ex- 
ceeds seven  per  centum  of  such  assessed  valua- 
tion may  be  authorized  by  law  to  Increase  the 
same  three  per  centum  in  the  aggregate  at  any 
one  time  upon  such  valuation."  This,  in  con- 
nection with  the  foregoing  facts,  etc.,  admitted 
by  the  pleading,  Is  the  only  source  of  authority 
to  which  we  have  been  referred  by  the  defend- 
ants for  making  the  loans  in  question.  The 
first  clause  of  the  section  Is  a  positive  pro- 
hibition of  any  municipal  Indebtedness  In  ex- 
cess of  7  per  cent,  of  the  assessed  valuation 
of  the  taxable  property  In  the  municipality; 
and  the  last  clause  is  a  temporary  provision 
for  those  cases  In  which  the  Indebtedness  was 
greater  than  the  7  per  cent,  limit  at  the  time 
of  the  adoption  of  the  constitution.  It  was  not 
denied  on  argument  that  this  was  anything 
more  than  an  emergency  provision  for  such 
cities  as  were  already  indebted  to  an  amount 
greater  than  7  per  cent,  of  the  assessed  value 
of  the  taxable  property  therein.  It  was  sub- 
stantially so  held  by  this  court  in  Wheeler  v. 
Philadelphia,  77  Pa.  St  338.  Mr.  Justice  Pax- 
son  there  said:  "The  fact  was,  however, 
known  to  the  convention  that  at  that  time  the 
debt  of  the  dty  of  Philadelphia  and  perhaps 
other  municipalities  exceeded  seven  per  cen- 
tum. In  such  instances  an  arbitrary  provision 
that  there  should  be  no  further  increase  of  the 
debt  might  have  worked  great  Injuiy  by  the 
stoppage  of  public  works  already  commenced, 
and  essential  to  the  public  convenience  and 
welfare.    It  waa  therefore  provided  that  as  to 


such  municipalities  the  debt  might  be  increas- 
ed three  per  centum."  This  being  true,  the  ex- 
ceptional and  temporary  character  of  this  pro- 
vision Is  at  once  apparent  It  Is  equally  ap- 
parent from  the  wh<de  tenor  of  the  eighth  sec- 
ttcm  that,  If  a  city  whose  Indebtedness  then 
exceeded  the  seven  per  cent,  limit  subsequent- 
ly reduced  her  debt  below  that  limit  she  at 
once  pas.sed  Into  the  category  of  all  the  other 
cities  of  the  commonwealth,  and  thereafter 
could  only  create  or  increase  her  Indebtetlnesa 
In  the  same  manner  that  they  «ould.  Accord- 
ing to  the  manifest  meaning  of  section  8,  no 
dty  which  had  reduced  its  debt  below  the  7  per 
cent,  limit  could  ever  again  Increase  It  above 
that  limit;  and  therefore  when.  In  such  city,  a 
subsequent  creation  or  increase  of  debt  was  de- 
sired, it  would  have  to  be  made  in  precise  accord- 
ance with  the  provision  of  the  second  clause  of 
section  8,  which,  of  course,  was  the  rule  for  all 
the  municipalities  of  the  commonwealth.  By 
the  terms  of  that  clause,  the  limit  of  the  creat- 
ed or  Increased  debt  was  2  per  cent  upon  the 
assessed  value  of  the  taxable  property  therein, 
and  no  more,  unless  by  a  vote  of  the  people. 
The  words  are:  ."Nor  shall  any  such  munic- 
ipality or  district  incur  any  new  debt  or  in- 
crease Its  Indebtedness  to  any  amount  exceed- 
ing two  per  centum  upon  such  assessed  val- 
uation of  property  without  the  assent  of  the 
electors  thereof  at  a  public  election  In  such 
manner  as  shall  be  provided  by  law."  This  is 
a  grant  of  power  by  negative  words,  but  the 
negation  Is  prohibitive  of  everything  beyond 
the  designated  limit  What,  then,  is  the  limit 
to  which  a  city  may  go  in  creating  or  in- 
creasing Its  debt?  Manifestly,  two  per  cent.  If 
done  by  the  municipal  authorities,  and,'  if  a 
greater  amonnt  than  that  is  required,  it  must 
be  done  by  a. popular  vote.  That  boundary 
mark  is  Just  as  precise  and  definite  as  the 
seven  per  cent  ultimate  limit  prescribed  by 
the  preceding  clause  of  the  section.  It  may 
not  be  transcended,  because  no  power  to  do  sO' 
Is  conferred  by  the  language  of  the  section. 
The  amount. of  the  new  debt  or  the  Increased 
debt  shall  not  exceed  two  per  centum  of  the 
valuation.  What  authority  Is  there  for  say- 
ing that  It  may  be  seven  per  centum  by  suc- 
cessive Increases?  Manifestly,  none.  The- 
7  per  cent,  limit  Is  a  positive  bar  to  all  creat- 
ed or  increased  debt,  and  It  Is  only  Interposed 
as  a  final  barrier,  and  Is  In  no  sense  a  specific 
grant  of  authority  to  create  Indebtedness  to- 
that  extent  either  at  once  or  by  successive 
steps.  If  any  debt  in  excess  of  2  per  cent.  Is- 
required,  It  can  only  be  obtained  In  one  way, 
viz.  by  a  vote  of  the  people.  But  that  mode  Is 
out  of  consideration  here,  because  it  was  not 
adopted.  It  Is  argued  here,  and  was  held  by 
the  learned  court  below,  that,  so  long  as  the  7 
per  cent,  limit  was  not  reached,  there  might 
be  successive  Increases,  which  In  the  aggre- 
gate did  not  exceed  that  limit  But  the  vice 
of  that  contention  is  that  no  such  method  is 
authorized  by  the  constitution.  On  the  con- 
trary. It  Is  prohibited  by  the  words  of  the 
eighth  section  above  quoted.     The  amount  of 
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the  whole  debt  creation  therein  authorized  Is 
2  per  centum— and  not  any  other  per  centum— 
upon  {be  assessed  value  of  the  taxable  prop- 
erty. If  this  were  not  so,  the  prohibition 
against  a  debt  creation  of  more  than  2  per 
cent,  by  municipal  authority  only  would  be 
easily  and  absolutely  evaded;  for,  if  such  In- 
crease could  be  made  by  successive  additions 
of  2  per  cent,  or  less,  the  whole  amount  of  7 
per  cent,  could  be  successfully  reached,  with- 
out any  popular  rote.  Surely,  this  cannot  be, 
because  the  language  of  the  section  prohibits 
it;  and,  when  it  is  observed  that  the  constitu- 
tional provision  on  this  subject  may  be  evaded 
In  this  way,  that  consideration  alone  is  suffi- 
cient to  condemn  the  construction  and  the 
reasoning  upon  which  the  contention  Is  found- 
ed. Unless  this  is  true,  the  constitutional  pro- 
hibition might  as  well  have  been  omitted. 
But  no  such  conclusion  as  that  can  be  sanc- 
tioned. It  is  enough  to  know  that  the  lan- 
guage of  the  eighth  section  permits  a  debt  to 
be  created  by  munlcli>al  authority  to  the  lim- 
ited extent  only  of  2  per  cent,  on  the  assessed 
value  of  the  taxable  property.  That  permis- 
sion Is  a  unit.  When  once  exercised,  Its  ob- 
ject is  fully  accomplished,  the  express  limit  of 
the  municipal  debt,  thus  created  or  increased. 
Is  established,  and  it  remains  thus  established 
simply  because  there  is  no  further  authority 
for  its  change.  The  question  whether  there 
may  be  a  subsequent  increase  by  a  popular 
vote  is  not  before  us.  and,  of  course,  we  do 
not  decide  it  But  it  is  entirely  clear  that, 
after  the  2  per  cent,  limit  has  been  reached, 
there  can  be  no  further  increase  by  mimiclpal 
authority  only. 

Kverything  necessary  to  dispose  of  this  case 
has  already  been  decided  In  City  of  Wilkes- 
barre's  Appeal,  109  Pa.  St.  554,  in  which  Mr. 
Chief  Justice  Mercur,  speaking  for  the  court, 
said:  "The  proposed  hicrease  of  debt  Is  in  it- 
self less  than  2  per  cent,  of  the  assessed  value 
of  the  taxable  property,  but,  added  to  the  pre- 
viously existing  debt,  makes  the  aggregate  In- 
debtedness more  than  2  per  centum.  The  ccm- 
tention  is  whether  this  can  be  done  without 
the  previous  assent  of  the  electors  in  the  man- 
ner prescribed  by  the  constitution.  As  we 
have  seen,  one  clause  thereof  declares  the 
city  shall  not  Increase  its  indebtedness  to  an 
amount  exceeding  two  per  centum  without 
such  assent.  There  is  no  warrant  in  the  con- 
stitution to  sustain  the  proposition  that  the  city 
may  now,  and  from  time  to  time,  as  It  sees 
proper,  within  the  maximum  limit  of  seven  per 
cent,  Increase  the  indebtedness  by  successive 
steps,  if  each  increase  Is  less  than  two  per 
cent.  Such  action  is  not  sanctioned  by  either 
the  letter  or  the  spirit  of  the  constitution. 
*  *  *  The  argument  that  ignores  the  aggre- 
gate indebtednesii,  and  considers  the  addition 
thereto,  only  proves  too  much.  It  would 
nullify  the  right  of  the  electors  to  vote  on  the 
question  of  increase  altogether.  By  success- 
ive Increases,  each  less  than  two  per  centum, 
the  city  might  have  the  aggregate  indebtedness 
reach  the  seven  per  centum  without  a  vote  of 


the  electors.  Up  to  that  per  centum,  the  city 
would  deny  the  right  of  the  electors  to  vote 
on  the  question  of  increase,  and  beyond  that 
per  centum  the  constitution  Itself  prohibits 
any  Increase."  In  Wheeler  v.  Phlladdpbia, 
supra,  it  was  said:  "The  main  controversy, 
however,  was  as  to  the  manner  in  which  such 
Increase  should  be  accomplished.  Here,  again, 
the  distinction  Is  preserved  between  municipal- 
ities whose  debt  is  under  7  per  centimi  and 
tbose  in  which  it  exceeds  seven  per  ceatum. 
In  the  former  the  municipal  authorities  may 
Increase  the  debt  from  time  to  time  until  two 
per  centum  has  been  added,  provided  the  orig- 
inal debt  with  the  increase  does  not  exceed  the 
seven  per  centum.  After  the  two  per  cent 
has  been  added,  there  can  be  no  further  in- 
crease without  the  vote  of  the  people."  To  the 
same  effect  is  Pike  Co.  v.  Rowland,  94  Pa.  St 
238.  In  that  case,  Mr.  Justice  Trunkey  said: 
"In  strictness,  the  words  may  mean  as  con- 
tended by  defendant  but  the  context  seems  to 
make  It  clear  that  the  true  sense  of  the  clause 
Is  a  prohibition  of  a  new  debt,  exceeding  two 
per  centum  of  the  assessed  valuation,  without 
a  public  vote."  It  is  clear,  therefore,  that  In 
all  the  cases  cited,  we  have  adha«d  to  the 
proposition  that  the  Increase  of  2  per  cent  au- 
thorized to  be  made  by  the  second  clause  of 
the  eighth  section  may  not  be  transcended  ex- 
cept by  a  popular  vote;  and  this  whether  the 
Increase  lias  been  made  by  successive  addi- 
tions, each  less  than  2  per  cent,  or  at  one  time, 
and  by  one  municipal  act  alone.  We  have  not 
allowed  this  percentage  of  increase  to  be  ex- 
ceeded in  any  Instance  by  mere  municipal  ac- 
tion. It  follows,  therefore,  that  as  the  2  per 
cent,  limit  in  the  present  case  has  been  more 
than  reached  by  previous  additions,  though  by 
subsequent  reductions  the  aggregate  of  the 
additions  is  now  slightly  below  the  2  per  cent, 
limit  the  ordinances  authorizing  the  two  loanB 
of  18.000,000  and  $3,000,000,  respectively,  are 
both  invalid,  and  the  plaintiffs'  bill  must  be 
sustained,  and  the  injunction  prayed  tor 
awarded.  The  decree  of  the  court  below  is 
reversed,  and  bill  reinstated;  and  It  Is  now  or- 
dered, adjudged,  and  decreed  that  the  demur- 
rer be  overruled,  and  that  an  Injunction  forth- 
with issue  against  the  defendants,  and  each 
and  every  of  them,  restraining  them  from  bor- 
rowing the  two  sums  of  $8,000,000  and  $3,- 
000,000,  respectively,  and  from  issuing  cer- 
tificates of  indebtedness  for  either  of  said 
sums;  and  it  Is  further  ordered  that  the  de- 
fendants pay  all  the  costs  of  this  proceeding. 

MITCHELL,  J.,  dissents. 


In  re  DUTTON-S  ESTATE. 

Appeal  of  BEATTY. 

(Supreme  Court  of  Pennsylvania.    May  2T. 
1897.) 

E<)CITAB1.B  ASSIONHSHT— COMPKTBRCT  OV  WlTXBSa 
— COSSIOBBATIOX — FlKDIXO  OF  AUniTOR. 

1.  On  partition,  one  of  the  heirs  accepted  the 
premises,    and   entered   into   a   recognizance    lo 
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pay  the  others  their  aha  res  on  the  widow's  death. 
Subsequently,  D.,  another  heir,  who  had  con- 
firmed the  partition,  procured  a  loan  from  one 
S.,  through  petitioner,  and,  to  secure  the  same, 
executed  a  mortgage  of  all  his  interest  in  dece- 
dent's real  estate,  both  D.  and  petitioner  (to 
whom  the  mortgage  was  subsequently  assigned) 
intending  to  mortgage  D.'s  interest  in  the  reeog- 
uisance.  Bdd,  that  the  mortgage  operated  as  an 
equitable  assignment  of  D.'s  interest  In  the  re- 
cognizance. 

2.  In  a  proceeding  by  petitioner  against  the 
executors  of  one  to  whom  D.  had  assigned  his 
share  in  the  recognizance  after  the  execution  of 
Ha  id  mortgage,  to  determine  to  whom  such  share 
was  payable,  petitioner  was  competent  to  testify 
»s  to  matters  occurring  betT\-een  himself  and  D. 
and  S.  during  the  lifetime  of  said  assignee. 

3.  Where  a  debtor,  to  secure  a  pre-existing 
debt,  assigned  his  interest  in  a  recognizance 
given  on  partition,  the  fact  that  on  the  same  day 
be  gave  a  bond  conditioned  for  the  payment  of 
the  debt  in  one  month  from  date  does  not  per  se 
show  that  the  extension  of  time  was  the  consid- 
eration for  the  assignment. 

4.  Whether  such  extension  was  consideration 
for  the  assignment  is  a  question  of  fact  on  which 
the  auditor's  finding  is  as  conclusiye  as  the  ver- 
dict of  a  jury. 

.\ppeal  from  orphans'  cotirt,  Delaware  coun- 
ty. 

Petition  by  Obarles  O.  Larkln  against  G^rge 
W.  Beatty  and  BMward  F.  Beatty,  executors 
of  John  Beatty,  deceased,  to  determine  conflict- 
ing claims  to  decedent's  share  in  a  certain 
recognizance  given  on  partition  of  the  lands  of 
.lonathan  Dutton,  deceased.  From  a  decree 
confirming  the  report  of  an  auditor  awarding 
said  share  to  petitioner,  George  W.  Beatty, 
surviving  executor,  appeals.    Affirmed. 

The  following  Is  the  report  of  the  auditor: 

"Finding  of  Facts. 

"(1)  Jonathan  Dutton  died  on  the  17th  day 
of  September,  18S0,  intestate,  leaving,  to  sur- 
vive him,  his  widow,  Lydia  F.  Dutton,  and 
four  children:  Jane  F.  Clayton,  Annie  G.  Dut- 
ton (now  Annie  D.  Johnson),  John  Dutton,  and 
George  G.  Dutton. 

"(2)  Proceedings  In  partition  were  begun  In 
the  orphans'  court  of  Delaware  county.  In  the 
estate  of  said  Jonathan  Dutton,  which  resulted 
!n  the  said  George  G.  Dutton  accepting  the 
premises,  described  as  No.  1;  and  on  April  8, 

1881,  the  said  George  G.  Dutton  entered  Into  a 
recognizance  in  the  usual  form,  for  the  sum 
of  fourteen  thousand  two  hundred  dollars 
($14,200),  as  fully  shown  In  Recognizance 
Book  No.  1,  p.  243. 

"(3)  On  July  11,  1881,  a  partial  satlsfacUon 
was  made  upon  this  recognizance  of  the  shares 
payable,  prior  to  the  death  of  the  widow,  and 
signed  by  Powell  F.  Clayton,  Jane  F.  Clayton, 
and  John  Dutton. 

"(4)  On  July  11,  1881,  the  heirs  of  Jonathan 
Dutton  conveyed,  by  deed,  premises  described 
as  'No.  1,'  in  proceedings  of  partition  to  George 
O.  Dutton,  confirming  partition  conveying 
grantor's  estate  subject  to  the  recognizance  In 
partition.  Said  deed  Is  recorded  In  Deed 
Book  D,  No.  5,  p.  67,  etc.,  on  August  10,  1881. 

"(5)  That  a  short  time  prior  to  October  31, 

1882,  John  Dutton  made  application  to  Charles 


C.  Larkln,  a  conveyancer,  residing  In  the  city 
of  Chester,  for  a  loan  of  one  thousand  dollars 
($1,000)  upon  his  interest  in  his  father's  estate; 
and  the  said  Charles  C.  Larkln  procured  from 
Robert  Singleton  the  sum  of  one  thousand  dol- 
lars (?1,000),  and  on  October  31, 1882,  loaned  the 
said  John  Dutton  the  said  sum  of  one  thousand 
doUars  ($1,000),  taking  as  secm-Ity  for  the 
same  a  mortgage  which  Is  dated  October  31, 
1882,  and  recorded  in  Mortgage  Book  Z,  No. 
3,  p.  321,  etc.,  on  November  3,  1882,  the  de- 
scription In  the  mortgage  being  as  follows: 
'All  my  i-lght,  title,  and  Interest  in  and  to  all 
that  certain  tract  or  piece  of  land  situate  partly 
4u  the  township  of  Mlddletown,  and  partly  In 
the  township  of  Chester,  in  the  county  of 
Delaware,  and  state  of  Pennsylvania,  bounded 
by  Chester  creek,  by  lands  of  lUcbard  Berry, 
by  lands  of  Joshua  Habbersett,  by  lands  of 
James  Hall,  and  lands  of  Elizabeth  Sbeppard, 
containing  one  huudred  acres  of  land,  more  or 
less,  being  the  same  premises  which  Jonathan 
Dutton,  late  of  the  township  of  Mlddletown 
aforesaid,  died,  on  or  about  the  eighteenth  day 
of  September,  A.  D.  1880,  intestate,  seised  in 
bis  demesne  as  of  fee,  leaving  to  survive  him, 
as  his  heirs  and  next  of  kin,  his  widow,  Lydia 
F.  Dutton,  and  four  children,  to  wit,  Jane  F. 
Clayton,  Annie  G.  Dutton,  and  the  said  John 
Dutton,  and  George  Dutton,  to  whom  the  same 
descended  and  came.'  On  January  21,  1884, 
the  said  John  Dutton  confessed  by  bond  and 
warrant  a  judgment  to  John  Beatty  for  the 
sum  of  fourteen  hundred  and  thirty-six  dollars 
and  sixty-two  cents  ($1,436.62),  which  was 
duly  entered  in  the  court  of  common  pleas  on 
January  21,  1884,  in  Judgment  Docket  P,  p. 
343,  etc.,  and  was  payable  In  one  month  from 
the  date  thereof.  The  amount  of  said  judg- 
ment was  made  up  as  follows: 

Note  of  John  Dutton  to  John  Beatty, 

dated  Sept  8,  '79 $   200  00 

Interest  on  same  from  Sept.  8,  '81,  to 

Jan.   17,   '84 28  30 

Judgt.  John  Beatty  vs.  John  Dutton, 

entered  June  6,  '81 1,000  00 

Int.  on  same  from  Jan.  1,  '79,  to  Jan. 

17,  '84   302  83 

Note  John   Dutton   to  John   Beatty, 

April  1,  '76 ; 66  56 

Int.   on  same  from  April  1,  '76,  to 

Jan.  17,  '84 31  13 

$1,628  82 
Credit  by  labor,  etc li)2  00 

$1,436  82 

—"And  on  the  same  day,  by  assignment  re- 
corded In  Deed  Book  O,  No.  5,  p.  247,  etc.,  on 
January  21,  1884,  assigned  to  the  said  John 
Beatty  all  of  his  'right,  title,  and  Interest, 
property,  claim,  and  demand  In  the  said  recog- 
nizance as  collateral  security  for  the  payment 
of  a  certain  bond  and  warrant  of  attorney, 
bearing  even  date  herewith,  conditioned  for 
the  payment  of  the  just  sura  of  fourteen  hun- 
dred and  thirty-six  dollars  and  eighty-two 
cents  ($1,436.82)  in  one  month  tiom  the  date 
thereof,  together  with  lawful  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum.'  This 
assignment  was  made  on  January  21,  1884, 
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attached  to  the  recognizance  in  the  Recogni- 
zance Book.  At  the  time  of  the  taking  of  the 
assignment  by  Jolm  Beatty,  the  notes  were 
surrendered  to  Jotm  Dutton.  The  Judgment  of 
one  tiiousand  dollars  ($1,000),  entered  June  6, 
1881,  was  satisfied  on  February  28,  1884.  At 
the  time  this  last  Judgment  was  confessed,  the 
said  John  Dutton  was  the  owner  of  real  estate 
tn  Nether  Providence  township,  Delaware 
county,  upon  which  the  said  Judgment  of  one 
thousand  dollars  ($1,000.00)  was  a  lien.  On 
February  6,  1886,  the  said  John  Beatty  died; 
and  on  Maivh  S,  1886,  letters  testamentary  up- 
on his  estate  were  granted  to  George  W.  Beat- 
ty and  Edward  F.  Beatty,  the  latter  named 
having  since  died.  On  April  12,  1886,  execu- 
tion was  issned  on  Judgment  entered  January 
21,  1884,  being  No.  27,  June  term,  1886,  and 
personal  property  of  the  said  John  Dutton  was 
sold,  and  there  was  realized  from  said  sale, 
on  account  of  said  Judgment,  the  sum  of  one 
hundred  and  forty-eix  dollars  and  forty-four 
cents  ($146.44).  On  August  24,  1886,  Robert 
Singleton,  by  assignment  recorded  in  Assign- 
ment of  Mortgage  Book,  No.  8,  p.  488,  assign- 
ed to  Charles  C.  Larkin  the  said  mortgage  of 
John  Dutton,  and  also  all  the  right,  title,  and 
Interest,  property,  claim,  and  demand  of  the 
said  Robert  Singleton  in  and  to  the  said  recog- 
nizance given  by  George  G.  Dutton.  Lydla  P. 
Dutton,  widow  of  Jonathan  Dutton,  difed  on 
the  16th  day  of  February,  1806.  The  share  of 
John  Dutton  In  the  recognizance  of  George  G. 
Dutton  Is  eleven  hundred  and  seveirty-seven 
dollars  and  seventy-seven  cents  ($1,177.77), 
wltti  bitereet  from  February  16,  1896.  The 
amount  of  principal  and  interest  due  on  said 
mortgage  at  the  death  of  Lydla  F.  Dutton 
was  slrteen  hundred  and  seventy-seven  dol- 
lars and  sixty-seven  cents  ($1,677.67).  Notice 
of  the  assignment  of  the  recognizance  by  .Tohn 
Dutton  to  John  Beatty  was  given  by  the  ex- 
ecutors of  John  Beatty  to  George  G.  Dutton 
on  April  24,  1886.  John  Dutton,  at  the  time 
the  mortgage  was  given  to  SlhgMon,  had  no 
interest  in  the  land,  formerly  of  Jonathan 
Dutton,  and  taken  by  George  G.  Dutton,  but 
was  entitled  to  a  share  in  the  recognizance, 
payable  at  the  death  of  Lydia  F.  Dutton. 

"Conclusions  of  Law. 

"There  are  bat  two  questions  involved  In  the 
determination  of  this  case:  (1)  Is  the  mort- 
gage from  John  Dutton  to  Robert  Singleton  to  be 
considered  as  an  equitable  as^gnment  of  John 
Dutton's  Interest  in  the  recognizance  given 
by  G«orge  G.  Dutton?  (2)  If  the  said  mort- 
gage Is  to  be  considered  as  an  equitable  as- 
signment of  said  Interest,  who  is  entitled  to 
payment,  the  estate  of  John  Beatty,  or  Charles 
C.  Larkin,  the  asedgnee  of  the  mortgage  given 
to  SingletMi? 

"The  determination  of  the  first  question  de- 
pends mainly  upon  whetho-  or  not  Charles  0. 
Larkin  Is  competent  to  testify  in  the  case,  not- 
withstanding the  fact  that  J<dm  Beatty,  the 
assignee  of  the  recognizance.  Is  dead.  Under 
the  ruling  of  the  supreme  court  In  Be  Kuhns' 


Estate,  163  Pa.  St.  438,  30  AtL  215,  the  audi- 
tor decides  that  Charles  C.  Larkin  is  a  com- 
p^«nt  wltaesB.    There  is  no  doubt  Hiat  this 
mortgage  of  John  Dutton  to  Robert  Singleton,, 
standing  by  Itself,  without  any  explanation,, 
would  bind  nothing,  as,  at  the  time  it  was  giv- 
en, John  Dutton's  int^eet  hi  his  father's  land 
had  passed  to  George  G.  Dutton  by  a  proceed- 
ing in  partition,  which  had  lieen  confirmed  by 
deed  from  John  Dutton.     If,  therefore,  it  Is 
to  operate  as  an  equitable  assignment  of  John 
Dutton's  Interest  in  the  recognizance,  it  must 
be  because  of  the  intentions  of  the  parties  at 
the  time  it  was  given,  and  this  depends  entire- 
ly upon  the  testimony  of  Charles  C.  I.dirkln. 
taken  In  connection  with  the  description  in 
the  mortgage,  and  the  fact  that  the  only  inter- 
est Dutton   had   in   his   father's   estate   was 
what  would  be  due  him  out  of  the  recogni- 
zance at  the  death  of  his  stepmother,  Lydia  V. 
Dutton.    Larkin  says:     'I   made  the  loan  of 
one  thousand  dollars.    Jotm  Dtitton  wanted  a 
loan  of  one  thousand  dollars,  and  made  an  ap- 
plication to  me  for  a  loan  on  his  interest  in  bis 
father's  estate  coming  to  him  on  the  death  of 
his  stepmother,  Lydla  F.  Dutton.    I  prepar.'d 
the  miHTtgage.     He  said  his  interest  at  the 
death  of  his  mother  would  be  fifteen  hundred 
to  two  thousand  dollars,  which  I  thought  am- 
ple.   I  went  to  Media,  and  told  H.  T.  Walter 
what  I  wanted  to  do.    He  got  the  book,  open- 
ed it  to  the  place,  and  said,  "That  is  Jnst  what 
you  want;"  and  I  copied  the  same  description 
as  is  hi  the  mortgage  to  Singleton.     It  was 
something  connected  with  or  part  of  the  same 
estate  of  Jonathan  Dutton,   deceased.     Mr. 
Walter's  assertion   that  it  was  all  right  made 
me  think  it  was  all  right    Two  years'  Inter- 
est has  been  paid  on  the  mortgage  by  John 
Dutton.     I  paid  It  to  Singleton.    1  paid  the 
money  I  got  from  Singleton  to  Dutton.    Mr. 
Singleton  afterwards  made  demand  for  tbe- 
amount  of  the  mortgage,  and  then  Mr.  Bromn- 
all  came,  and  I  paid  Singleton  for  the  murt- 
gage.     1   am   owner  to-day.     Mr.   Broomall 
drew  the  assignment    I  did  not  examine  the 
records  to  see  If  there  were  any  mortgages  or 
Judgments  given  by  John  Dutton.    He  said  he 
had  not  drawn  anything  on  this  dower  Inter 
est;  It  was  all  deer.    I  made  the  loan,  relying 
more  on  what  John  Dutton  said  he  had  than 
from  an  examination  of  the  records.    I  hold  no 
other  security  for  the  money.'    In  the  case  of 
Hay  V.  Mayer,  8  Watts,  203,  where  certain 
nephews  of  testator  had  made  a  conveyance 
of  land,  which  It  was  presumed  that  they  own- 
ed, when  In  fact  they  were  only  entitled  to  rp- 
celve  a  certain  proportion  of  the  money  thai 
would  arise  from  the  sale  of  the  land.  Jurtpe- 
Kennedy  held  that  their  dafan  would  "be  con- 
sidered as  assignable  in  equity  for  a  valnablp 
consideration,  and  their  deeds  as  sufficient  to 
bind  and  devest  them,  in  equity  at  Iea.«t,  of 
their  rights  to  any  money  that  could  be  rai!<ed 
from  the  sale  of  the  land.'    Where  there  Is  a 
devise  lu  fee.  with  an  absolute  direction  to  sell 
for  the  purpose  of  dIstril)ntion,  a  conveyanop 
of  the  land  by  a  devisee  passes  his  interest  in 
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tbe  proceeds,  when  soM  under  the  trust  In  the 
will.  Costen's  Appeal,  13  Ptu  St  292.  See, 
also,  Dunn'B  Estate,  ai  Plttsb.  Leg.  3. 109.  In 
the  case  of  Bayler  v.  CJoin.,  40  Pa.  St  37,  a 
married  woman  gave  a  mortgage  to  a  credit- 
or of  her  husband  of  "all  the  estate,  right,  ti- 
tle, and  Interest'  to  which  she  would  be  enti- 
tled In  her  father's  estate,  on  his  death.  The 
mortgage  was  given  fbr  the  sole  purpose  of 
secnring  a  prior  debt  of  the  husband,  and  no 
consideration  was  received  by  her  or  given 
by  the  mortgagee.  After  the  death  of  the  fa- 
ther, the  mortgagee  claimed  her  share  of  the 
real  estate.  Held  that  he  was  not  a  purchaser 
for  value,  and  that  the  mortgage  did  not  en- 
able him  to  hold  against  her;  the  court  saying 
that,  though  a  conveyance  of  an  expectancy,  as 
such.  Is  Impossible  at  law,  yet  it  may  be  en- 
forcedas  anexecutoryagreementtoconvey.and 
it  would  be  sustained  by  a  sufficient  considera- 
tion, in  equity.  In  the  case  in  hand  there  Is  no 
doubt  but  tliat  a  snfflclent  consideration  was 
given  by  Singleton.  In  Homer  &  Piles'  Ap- 
peal (Erwin's  Estate)  66  Pa.  St  405,  a  testator 
devised  land  to  his  wife  for  life,  and  directed 
It  to  be  .sold  at  her  death,  and  tbe  proceeds  di- 
vided amongst  his  children.  One  of  the  chil- 
dren died  In  tbe  lifetime  of  the  wife,  and  his 
administrator  sold  his  interest  In  the  land  by 
order  of  the  orphans'  court  for  the  payment 
of  his  debt  Held,  that  his  interest  passed  to 
tl»e  purchaser,  the  court  saying  his  deed  was 
therefore  an  eqnl  table,  if  not  a  l^al,  assign- 
ment of  the  Interest  of  tbe  intestate  in  the 
testator's  realty.  An  heir  or  expectant  dev- 
isee or  legatee  may,  in  the  lifetime  of  the  tes- 
tate or  intestate,  sell  or  assign  his  expectant 
or  contingent  Interest  and,  if  the  contract  be 
on  a  valuable  consideration,  equity  will  en- 
force it  Power's  Appeal,  63  Pa.  St  443.  See, 
also,  Tryon  v.  Mnnson,  77  Pa.  St  250;  Manu- 
factarlng  Go.  v.  Marsh,  91  Pa.  St  96;  and  Ru- 
ple  V.  Bindley,  Id.  296,— where  It  is  held  that 
the  form  of  the  assignment  Is  immaterial,  so 
tbat  there  Is  a  clearly  expressed  intention  of 
an  Immediate  transfer  of  tbe  right  of  the  as- 
signee. Where  a  testator  directs  conversion 
of  Us  land,  the  proceeds  to  be  divided  among 
his  children,  the  Interest  of  the  latter  Is  per- 
sonalty. A  mortgage  given  under  snch  cir- 
cumstances by  one  child  operates  as  an  equi- 
table assignment  of  tbe  undivided  Interest. 
Bailey  v.  Bank,  104  Pa.  St.  425.  See,  also. 
In  re  McCleUan's  Estate,  158  Pa.  St.  639.  28 
AtL  151;  Moeser  v.  Scbndder  (Pa.  Sup.)  27 
AtL  1068;  Whelan  v.  PhllUps,  151  Pa.  St.  312, 
2S  A-tl.  44;  In  re  Kuhns'  Estate,  163  Pa.  St 
438,  30  Att.  215.  In  Oollins'  Appeal,  107  Pa. 
St.  590,  It  was  held  that  in  equity  a  valid  or 
binding  pledge  could  be  made  of  tbe  Interest 
of  the  pledgor  in  a  partnership  to  be  subse- 
quently created,  so  as  to  secure  to  the  pledgee 
a  priority  of  lien  as  agajnst  creditors  of  the 
pledgor.  A  mortgage  is  defined  to  be  'the  con- 
veyance of  an  estate  or  property  by  way  of 
pledge  for  tbe  security  of  the  debt  and  to  be- 
come void  upon  payment  of  it.'  Personal 
property  may  be  mortgaged  if  tbe  mortgagee 


takes  such  possession  of  the  thing  pledged  as 
its  nature  and  the  circumstances  win  admit 
Fry  V.  Miller,  45  Pa.  St  441;  Association  V. 
Bolster,  92  Pa.  St.  123.  In  Campbell's  Estate, 
13  Pa.  Oo.  Ot  R.  35,  a  mortgage  of  a  legacy 
was  sustained.  From  the  evidence  submitted, 
the  auditor  is  of  opinion  that  it  was  the  in- 
tention of  Dutton  and  Larkln  to  mortgage 
Dutton's  Interest  In  this  recognizance,  and 
that,  under  the  principles  decided  by  the  cases 
above  cited,  the  said  mortgage  operated  as  an 
equitable  assignment  of  Dutton's  interest  in 
said  recognizance,  and  so  decides. 

"The  remaining  question  to  be  decided  is, 
did  Beatty  give  any  consideration  for  the 
assignment  to  him?  For,  If  he  did  not  then 
there  is  no  question  but  that  the  Singleton 
mortgage  is  entitled  to  be  paid  out  of  the  recog- 
nizance before  the  judgment  'of  'Beatty.  It  Is 
claimed  on  the  jjart  of  Beatty's  estate  that 
their  holding  Is  for  consideration,  becau.se  the 
assignment  of  the  collateral  was  part  of  a  si- 
multaneous transaction,  by  which  a  prior  In- 
debtedness of  Dutton  was  extinguished,  and 
a  new  obligation  taken,  payable  in  30  days. 
Now,  what  are  the  facts?  Dutton  was  In- 
debted to  Beatty  on  certain  notes,  and  on  a 
judgment  which  was  entered  on  June  6,  1881, 
and  which  was  a  lien  on  Dutton's  real  estate. 
On  January  17,  1884,  they  had  a  settlement 
of  accounts,  a  balance  was  struck,  and  it  was 
found  that  Dutton  owed  Beatty  $1,436.12.  for 
which  he  gave  him  a  new  judgment,  payable 
In  30  days,  which  was  entered  on  January  21, 
1884,  and  also  assigned  the  recognizance  to 
Beatty  as  collateral  security  for  the  payment 
of  the  judgment  The  notes  were  surrendered, 
and  the  judgment  of  $1,000  was  satisfied  on 
January  28,  1884.  There  is  no  evidence  that 
the  recognizance  was  assigned  as  collateral  in 
consideration  of  the  giving  of  time,  or  that  it 
was  contracted  between  them  that  said  assign- 
ment should  be  made  in  consideration  of  the 
giving  of  additional  time.  Neither  is  there  any 
evidence  that  Beatty  was  put  In  a  worse  posi- 
tion by  the  taking  of  the  new  judgment  and  the 
giving  of  additional  time;  and  while  it  is  true 
that  it  has  been  held  tbat  an  extension  of  time 
uiK>n  the  original  obligation  Is  sufficient  con- 
sideration for  a  promissory  note  given  as  col- 
lateral security  therefor  (Van  Gorder  v.  Bank 
[Pa.  Sup.]  7  Atl.  144;  Jones  v.  Homer,  60  Pa. 
St.  214;  Bell's  Appeal.  4  Montg.  Co.  liaw  Rep. 
175;  Gross'  Estate,  6  Pa.  Oo.  Ct.  R.  478;  Hesser 
V.  Stelner,  5  Watts  &  S.  47G;  Giles  v.  Ackles,-9 
Pa.  St.  147;  Arnold  v.  Btedman,  45  Pa.  St 
186),  still  In  all  these  cases  the  extension  of 
time  was  contracted  for.  "Consideration,  like 
every  other  part  of  a  contract,  must  be  the 
result  of  an  agreement.  The  parties  must  un- 
derstand and  be  Infiuenced  to  the  particular 
action  by  something  of  value,  or  convenience 
and  Inconvenience  recognized  by  all  of  them  as 
tbe  moving  cause.  That  which  is  a  mere  for- 
tuitous result  flowing  accidentally  from  an 
agreement  but  in  no  degree  prompting  the  ac- 
tors to  it.  Is  not  to  be  esteemed  a  legal  con- 
sideration."    Kirkpatrlck  v.  Mulrbead,  16  Pa, 
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St.  126.  In  other  words,  In  order  that  an  exten- 
sion of  time  shall  be  a  good  and  valuable  con- 
sideration, It  must  be  contracted  for.  Pratt's 
Appeal,  77  Pa.  St.  382;  Depeau  v.  Waddlng- 
ton,  6  Whart.  220;  Petrie  v.  Clark,  11  Serg.  & 
R.  377.  To  cmistltute  the  party  a  purchaser 
without  notice,  he  must  prove.  Independently 
of  the  receipt  of  the  deed,  the  payment  of 
consideration  t>efore  he  tud  notice  of  the  plain- 
tifTs  equity.  Coxe  v.  Sartwell,  21  Pa.  St,  480; 
Lloyd  V.  Lynch,  28  Pa.  St.  419.  A  creditor 
taking  a  chose  in  action  as  collateral  security 
for  a  pre-existing  indebtedness  is  not  a  pur- 
chaser for  value,  and  takes  no  more  than  the 
debtor  owned  and  can  honestly  transfer.  Ash- 
ton's  Appeal,  73  Pa.  St.  153;  Pratt's  Appeal, 
77  Pa.  St  378;  Hoopes  v.  Beaie,  90  Pa.  St. 
82;  Linnard's  Appeal  (Pa.  Sup.)  3  AU.  840. 
The  auditor  Is  theref<»«  of  opinion  that,  under 
the  law,  Beatty  was  not  a  pwcbaser  for  value 
of  said  recognizance,  and  therefore  took  the 
assignment  subject  to  the  equities  existing  be- 
tween Dutton  and  Singleton,  and  must  be  post- 
poned to  the  payment  of  the  Singleton  mort- 
gage. As  the  amount  due  on  tlie  recognizance 
Is  not  sufficient  to  pay  the  mortgage  of  Single- 
ton, the  auditor  recommends  that  a  decree  of 
court  be  made,  directing  that  the  amotmt  due 
upon  the  said  recognizance  be  paid  to  Charles 
C.  Larkin,  the  holder  of  the  mortgage,  and 
that  the  costs  of  the  proceeding  be  paid  out 
of  the  amount  of  the  said  recognisance." 

Wm.  B.  Broomall,  for  appellant.  George  M. 
Booth,  for  appellee. 

McCOLLUM,  J.  Three  questions  are  raised 
by  the  assignments  of  error.  They  are  (1) 
whether  Larkin  was  a  competent  witness  to 
testify  to  matters  occurring  between  himself 
and  Dutton  and  Singleton  in  the  lifetime  of 
Beatty;  (2)  whether  the  mortgage  from  Dut- 
ton to  Singleton  on  the  3l8t  of  October,  1882, 
operated  as  an  equitable  assignment  ot  the  far- 
mer's Interest  in  the  recognizance;  and  (3) 
whether  Dutton's  assignment  to  Beatty  on  the 
21st  of  January,  1884,  was  subject  to  the 
equity  of  Singleton  founded  upon  the  loan  and 
mortgage. 

Questions  1  and  2  were  not  discussed  <m  the 
argument  at  bar,  nor  in  the  appellant's  paper 
book.  From  this  we  might  Infer  an  abandon- 
ment of  the  assignments  of  error  which  raised 
them.  The  auditor  held  that  Larkin  was  a 
competent  witness;  tlut  the  mortgage  operat- 
ed as  an  equitable  assignment  of  Uutton's  In- 
terest in  the  recognizance;  and  that  Dutton's 
assignment  to  Beatty  was  subject  to  Single- 
ton's equity.  In  so  holdhig,  he  was  sustained 
by  the  court  below.  He  cited  In  re  Kuhns' 
Kstate,  163  Pa.  St.  438,  30  Atl.  215.  as  au- 
thority for  his  ruling  upon  the  first  question. 
This  case  appears  to  sustain  the  ruling.  As 
authority  for  his  ruling  upon  the  second  ques- 
tion, be  referred  to  a  numl>er  of  cases,  among 


which  we  note  Hay  v.  Mayer,  8  Watts,  20.'?; 
Coeten's  Appeal,  13  Pa.  St.  292;  Homer's  A|)- 
peal,  56  Pa.  St.  405;  and  Bailey  v.  Bank,  101 
Pa.  St  425.  These  cases,  tt^ether  with  tbe 
testimony  concerning  the  transaction  ot  Octo- 
ber 31,  1882,  make  it  clear  tliat,  as  between 
Singleton  and  Dutton,  the  former  was  enti- 
tled to  the  tatter's  interest  in  the  recognizance, 
as  security  for  the  loan.  Tliat  Larldn  now 
has  Singleton's  equity,  with  whatever  rights 
he  had  to  enforce  it  against  Dutton  or  Beatty, 
is  also  clear. 

The  third  question  was  the  one  to  which  tlie 
argum^it  of  the  appellant  was  exclusively  di- 
rected. In  considering  It,  we  must  not  lose 
sight  of  the  fact  that  the  assignment  of  the 
recognizance  to  Beatty  was  made  as  collateral 
security  for  a  pre-existing  debt,  and  that  it 
was  not  shown  that  there  was  a  conaideratlon 
for  it.  The  appellant,  however,  contends  that, 
inasmuch  as  the  assignment  and  tbe  bond  con- 
ditioned for  the  payment  of  the  debt  in  one 
I  month  from  the  date  thereof  were  executed  on 
the  same  day,  the  auditor  should  have  found 
as  a  fact  that  there  was  an  extension  of  the 
time  for  the  payment  of  the  debt,  and  that 
such  extension  was  the  consideration  for  tbe 
assignment.  But  this  was  not  a  necessary  se- 
quence from  the  facts.  "Consideration,  lik<> 
every  other  part  of  a  contract,  must  be  the  re- 
sult of  agreement.  The  turtles  must  under- 
stand and  be  influenced  to  the  particuLir  ac- 
tion by  something  of  value  or  convenience  and 
inconvenience  recognized  by  all  of  them  as 
the  moving  cause.  That  which  Is  a  mere  for- 
tuitous result,  flowing  accidentally  from  an  ar- 
rangement, but  in  no  degree  prompting  the  ac- 
tors to  it,  is  not  to  be  esteemed  a  legal  consld- 
eratlCHi."  Kirkpatrick  v.  Muirhead,  16  Pa. 
St.  126.  The  cases  cited  by  the  auditor  as 
bearing  upon  the  question  under  consideration 
sustain  his  conclusion  that,  "in  order  that  an 
extension  of  time  shall  be  a  good  and  valid 
consideration,  it  must  be  contracted  for."  Be- 
sides, whether  the  extension  of  time  was  thf 
consideration  of  the  assignment  was  a  ques- 
tion of  fact,  in  determining  which  the  nature 
of  the  transaction  and  the  circumstances  sur- 
rounding It,  as  well  as  the  extension  itself, 
were  to  be  taken  into  accotmt.  The  cases 
cited  by  the  appellant  show  that,  where  the 
question  arises  In  an  Issue  tiefore  a  Juiy,  the 
decision  of  it  rests  with  them.  In  the  case 
at  bar,  the  auditor,  as  to  questions  of  fact  in- 
volved In  It,  was  hi  place  of  the  Jtny,  and  his 
findings  In  regard  to  them  were  as  conclosive 
as  a  verdict  He  virtually  found  that  tbe  ex- 
tension of  time  was  not  the  ctmsideratioD  of 
the  assignment,  and,  aa  It  was  not  cLiimeii 
that  there  was  any  other  consideration  for  it. 
he  held  that  it  was  subject  to  the  equities 
founded  upon  the  prior  assignment  to  Single- 
ton. In  this  conclusion  we  concur.  Decree 
affirmed,  and  appeal  dismissed;  the  cosbi  to 
he  paid  by  tbe  appellant 
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In  re  HAMDLBT'S  ESTATE. 

Anpeal  of  PALMER  et  al. 

(Supreme  Court  of  Pennsylvania.     May  2i, 

1897.) 

COU^TMAI.  laHBBITANCI  TaX— DbTISB  OW  La.9ID 

Ut  A^iorasR  State— Conversion — No- 
tice TO  Legatees— Appeal. 

1.  Lands  in  another  state  are  not  snbject  to 
collateral  inheritance  tai,  notwithstanding  direc- 
tion to  the  executors  to  sell  the  lauds,  where  a 
time  in  the  future  is  specified  therefor. 

2.  The  collateral  inheritance  tax  on  a  legacy 
consisting  of  a  direction  to  executors  to  pay  the 
fxpensea  of  certain  persons  at  school  till  they 
gradaate,  without  restriction  as  to  amount,  must 
be  borne  by  the  estate;  while  that  on  the  fSCk) 
directed  to  be  given  each  of  such  persons  on 
graduation  is  to  be  borne  by  the  legatees. 

3.  On  appeal  b^  executors  and  trustees  from 
decree  in  proceedings  merely  to  appraise  the  es- 
tate for  collateral  inheritance  tax,  the  question 
of  whether  the  tax  is  now  due  and  payable  is 
not  involved. 

4.  Notice  of  appraisement  for  collateral  inherit- 
ance tax  should  be  given  legatees,  though  the 
statute  makes  no  express  provision  therefor,  but 
merely  gives  them  a  right  of  appeal. 

Appeal  from  orphans'  court,  Lackawanna 
county. 

•ippralsement  of  collateral  Inheritance  tax  on 
the  estate  of  John  Handley,  deceased.  From 
the  decree,  Henry  W.  Palmer  and  others,  ex- 
ecators,  appeal.     Reversed. 

H.  W.  Palmer  and  Lemuel  Amerman,  for 
appellants.  L.  A.  Watres  and  Jas.  H.  Tor- 
rey,  for  appellee. 

MITCHELL,  J.  The  first  and  most  im- 
portant question  In  this  case  Is  the  liability  of 
testator's  lands  In  Virginia  to  assessment  for 
collateral  Inheritance  tax.  The  effort  of  a 
Htate  to  impose  a  tax  which  must,  in  effect, 
come  out  of  land  beyond  its  boundaries,  bow- 
ever  indirect  or  Ingenious  the  mode  of  exac- 
tion, has  always  been  a  matter  of  very  ques- 
tionable Jurisdiction.  It  is  universally  con- 
ceded that  the  tax  cannot  be  laid  directly, 
and  nowhere  is  this  rule  laid  down  more  posi- 
tively than  In  our  own  cases.  See  Blttlnger's 
Estate,  120  Pa.  St.  338,  18  Atl.  132;  Com. 
T.  Coleman's  Adm'r,  52  Pa.  St.  468;  Dray- 
ton's Appeal,  61  Pa.  St.  172.  And  the  coUat- 
eral  Inheritance  tax  being  a  tax  on  the  prop- 
erty passing  from  the  decedent,  and  not  a 
mere  succession  duty  Imposed  on  the  recipient 
(Bittinger's  Estate,  supra),  is  within  the  de- 
fect of  power  to  impose  It  on  land  outside  of 
the  state.  The  border  line,  however,  is  reach- 
ed when  property  which  Is  In  fact  real  estate 
U  to  be  treated  as  personalty,  tmder  the  doc- 
trine of  equitable  conversion.  On  this  sub- 
ject two  conflicting  views  have  been  entertain- 
ed by  different  courts.  In  distance  v.  Brad- 
sliaw,  4  Hare,  315,  land  was  held  by  a  part- 
i<i-i-slilp.  and  the  Interest  of  one  partner  who 
bad  died  was  sold  to  another  partner.  It  was 
claimed  that  this  Interest  was  personalty,  and 
liable  to  probate  duty.  But  Vice  Chancellor 
Wlgram  held  that  conversion,  being  an  equi- 
table fiction,  would  only  be  carried  to  the 
extent  aecesaaij  to  accomplish  the  equitable 


result  aimed  at,  and  "would  not  alter  the  na- 
ture of  the  property  for  the  purpose  only  of 
subjecting  it  to  fiscal  claims  to  which  at  law 
it  was  not  liable  In  its  existing  state."  More 
recent  EngUsh  cases  have  somewhat  modified 
this  dedson  so  far  as  relates  to  land  held  by 
partners  for  partnership  purposes.  See  Dos 
P.  Col.  Inh.  Taxes,  |  46b,  and  32  Am.  Law 
Reg.  (N.  S.)  474,  note  by  Mr.  Howard  W. 
Page.  But  the  court  of  appeals  of  New  York 
adopted  the  same  view  as  late  as  1893.  In  re 
Swift,  137  N.  Y.  77,  32  N.  E.  1096,-and  In  re 
Curtis,  142  N.  Y.  21»,  36  N.  B.  887,  where  it 
was  said:  "It  was  never  intended  by  the  law 
to  tax  a  theory  having  no  real  substance  be- 
hind it;"  and  quoting  In  re  Swift,  supra, 
"The  question  of  taxation  Is  one  of  fact,  and 
cannot  turn  on  theories  or  fictions."  In  Penn- 
sylvania, however,  the  other  view  was  tak^i 
In  Miller  v.  Com.,  Ill  Pa.  St.  321,  2  AU.  492, 
where  it  was  held  that,  as  the  testator  bad 
peremptorily  directed  a  sale  of  the  land  and 
the  distribution  of  the  proceeds,  the  doctrine 
of  conversion  applied,  and  the  actual  situs  of 
the  land  was  immaterial,  as  what  passed  un- 
der the  will  was  not  the  land,  but  the  pro- 
ceeds, which  were  personalty,  and  liable  to 
the  tax.  The  same  rule  was  followed  hi  Wil- 
liamson's Estate,  153  Pa.  St.  506,  26  Atl.  246. 
These  cases  rest  on  the  basis  that  the  testator 
Intended  and  directed,  not  a  merely  nominal 
or  limited  conversion,  but  an  actual  conversion 
by  sale,  and  the  blending  of  the  proceeds  with 
his  other  personalty  for  purposes  of  adminis- 
tration under  his  will.  The  action  of  the  court 
in  dating  such  conversion  from  the  Instant  of 
death  was  but  the  application  of  the  general 
rule  that  what  is  to  be  done  must  be  treated 
in  equity  as  done  already.  Though  this  argu- 
ment is  severely  technical,  and  therefore  ques- 
tionable in  regard  to  jurisdiction  to  tax  land 
in  fact  sltuate<l  in  another  state,  yet  It  has  the 
merit  of  being  unanswerably  logical  if  the 
premise  be  once  accepted.  This  court  has  fol- 
lowed the  argimient  unswervingly  to  Its  logic- 
al conclusion,  even  when  the  result  seemed 
contrary  to  the  express  legislative  policy  of  the 
state.  Thus,  in  Re  Coleman's  Estate,  159  Pa.  St. 
231,  28  Atl.  137,  where  land  in  Pennsylvania 
was  owned  by  a  testator  in  New  York,  whose 
will  made  an  equitable  conversion,  the  logical 
corolhiry  of  )(iller  y.  Com.  was  accepted,  and 
the  land  was  held  to  have  become  personalty, 
and  to  follow  the  owner's  domicile,  and  there- 
fore not  to  be  taxable  here. 

All  our  cases  agn^e  that  the  status  of  the 
property  at  the  Instant  of  death  must  govern 
the  question  of  tax,  both  as  to  liability  and 
amount.  Drayton's  Appeal,  61  Pa.  St  172; 
Appeal  of  Mellon,  114  Pa.  St.  564,  8  Atl.  183; 
Williamson's  Estate,  153  Pa.  St.  508,  021,  28 
Atl.  246.  Where,  therefore,  the  conversion  is 
not  imperative,  but  only  permissive,  and  rests 
in  the  discretion  of  the  executors  or  others.  It 
does  not  become  operative  until  the  exercise 
of  the  discretion;  and  In  the  meantime  the 
land  retains  Its  normal  character.  Drayton's 
Appeal,  supra;    Miller  v.  Com.,  Ill  Pa.  St 
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821,  2  Atl.  492.  For  the  eame  reasons,  wbere 
the  conversion,  though  Imperative,  Is  not  In 
prsesentl,  but  In  futuro,  It  goes  Into  effect  only 
from  the  happening  of  the  stipulated  contin- 
gency. This  brings  us  to  the  exact  question 
now  before  us,  and  we  find  It  expressly  de- 
cided In  the  last  case  on  the  subject,  Hale's 
Estate,  161  Pa.  St.  181,  28  Afl.  1071.  The 
testator  left  lands  In  Missouri  to  his  wife 
for  her  life,  and,  upon  her  death,  directed  his 
executors  to  sell  them,  and  Invest  the  proceeds 
In  mortgages  in  St.  Louis,  and  pay  the  Income 
therefrom  to  collaterals.  It  was  held  by  the 
oiphans'  court  of  Philadelphia  that  the  pro- 
ceeds were  not  taxable,  and  the  decision  was 
affirmed.  The  auditing  judge  put  his  conclu- 
sion directly  on  the  postponement  of  the  con- 
version, and.  though  the  court  In  banc  referred 
to  the  additional  circumstance  that  the  pro- 
ceeds were  to  be  Invested  in  mortgages  In  St. 
Louis,  yet  It  is  dear  that  that  was  not  a  ma- 
terial point  in  the  ratio  decidendi.  Mortgages, 
no  matter  what  the  situs  of  the  land  pledged, 
are  personal  property;  and,  if  the  conversion 
had  been  hnmediate,  no  direction  as  to  the 
Investment  of  the  proceeds  could  have  exempt- 
ed them  from  the  tax.  The  ground  of  the  de- 
cision, which  is  the  logical  result  of  the  princi- 
ples adopted  In  all  the  preceding  cases,  is  that 
the  tax  is  assessable  at  the  instant  of  death; 
and  where  the  conversion  is  not  referable  to 
that  same  instant,  as  where  It  is  to  take  place 
only  in  the  discretion  of  the  executors,  or,  a 
fortiori,  where  it  is  postponed  by  the  express 
direction  of  the  testator,  the  land  in  the  mean- 
time retains  Its  real  character,  and,  being  out- 
side the  state,  Is  not  subject  to  taxation.  In 
the  present  case  the  testator  postponed  the 
sale  for  20  years,  and  tiere  was  therefore  no 
conversion  when  the  tax  upon  the  estate  ac- 
crued. The  assignments  of  error  to  the  tax 
on  the  lands  in  Virginia  and  West  Virginia  are 
therefore  sustained. 

The  other  assignments  may  be  more  briefly 
considered.  It  appears  that  the  testator  was 
educating  a  number  of  young  persons  at  the 
time  of  his  death,  and  provided  in  his  will  for 
the  continuance  of  their  education,  and  the 
payment  to  each,  upon  graduation,  of  $500. 
We  have  not  been  convinced  that  there  was 
any  element  of  contract  in  these  cases,  or 
that  the  court  committed  any  error  in  ap- 
praising the  charges  as  legacies.  The  objec- 
tion that  the  tax  was  directed  to  be  paid  by 
the  executors  out  of  the  general  funds  of  the 
estate,  and  not  by  the  legatees,  is,  under  the 
special  provisions  of  this  will,  a  merely  form- 
al and  immaterial  error.  The  present  pro- 
ceeding is  not  in  any  sense  for  distribution, 
but  merely  for  appraisement  to  ascertain  the 
amount  of  tax  due.  Ultimately,  so  far  at 
least  as  relates  to  the  $500  gift  at  graduation, 
it  will  have  to  be  paid  by  the  legatees,  or  de- 
ducted by  the  trustees  before  distribution. 
But  the  expenses  of  schooling  are  directed  by 
the  will  to  be  paid  out  of  the  testator's  es- 
tate, and  the  present  setting  apart  of  a  sum 
for  that  pnr];)ose  haa  no  effect  beyond  fixing 


the  amount  of  tax.  If  more  money  M  requir- 
ed tor  such  expenses,  the  executors  will  have 
to  supply  It;  and,  U  the  whole  sum  now  fixed 
upon  should  not  be  needed,  the  surplus  wlU 
remain  part  of  the  general  fund,  notwith- 
standing'Its  present  designation  as  a  special 
fund  for  that  purpose.  So  far,  therefore,  as 
the  tax  is  assessed  upon  the  expenses  of  ed- 
ucation, it  would  seem  that  it  must  be  borne 
by  the  estate,  not  only  primarily,  but  alto- 
gether, as  the  education  is  directed  to  be 
given,  not  at  a  fixed  sum,  but  without  restric- 
tion as  to  cost,  and  the  tax  on  the  gift  is  a 
necessary  and  legitimate  part  of  such  coi^t 

The  further  question  argued,  whether  the 
tax  is  now  due  and  payable,  Is  not  raised  by 
this  record.  This  appeal  is  by  the  executors 
and  trustees,  and  it  does  not  appear  that  they 
have  any  interest  in  the  question.  The  tai. 
whether  due  now  or  In  future.  Is  payable  by 
the  devisees  and  legatees,  and  they  are  not 
before  us.  The  executors  are  nowhere  made 
chargeftble  with  the  tax  until  the  distribution, 
at  which  time,  under  section  6  of  the  act  of 
May  C,  1887  (P.  L.  TO),  they  are  required  to 
deduct  it  from  the  payment  to  the  legatees; 
and.  In  case  of  failure  to  do  so,  they  and  their 
sureties  are  chargeable  with  the  amount. 
But  it  does  not  appear  that  any  distribution 
has  been  made,  or  that  the  time  for  It  has 
yet  arrived.  If  distribution  is  unduly  delayed, 
the  commonwealth,  under  section  15  of  the 
act  of  1887,  may  have  a  citation  to  the  exec- 
utors to  file  an  account,  or  to  show  cause  why 
the  tax  should  not  be  paid.  By  this  section. 
the  commonwealth,  as  to  the  tax.  Is  put  upon 
the  same  footing  as  a  legatee  or  creditor,  with 
a  right  to  enforce  distribution  at  the  projwr 
time.  If  legacies  have  been  paid,  and  the  tax 
deducted,  but  not  paid  over,  the  executors  are 
immediately  chargeable  with  It;  aud  if  leg- 
acies are  due  and  properly  payable,  but  not 
yet  paid,  it  would  seem  that  the  common- 
wealth is  entitled  to  Insist  on  the  Immediate 
deduction  of  the  tax  by  the  executors,  and 
its  payment.  But,  except  under  such  circum- 
stances, the  executors  are  not  chargeable  with 
the  tax,  and  the  commonwealth  must  look  to 
the  legatees  for  its  payment 

As  already  said,  the  legatees  are  not  he- 
fore  us,  and  It  does  not  appear  whether  \V 
not  they  have  had  any  notice  of  the  appraise- 
ment. The  statute  makes  no  express  prot". 
slon  for  notice  to  them,  but  It  gives  them  a 
right  of  appeal,  and  It  would  therefore  be 
proper,  li.  not  requisite,  that  the  court  shonl-1 
see  that  notice  and  a  hearing  are  glvoa 
Without  such  notice  and  hearing.  It  Is  not 
consistent  with  the  universal  principles  of 
law  that  the  parties  charged  should  be  affect- 
ed by  the  adjudication.  But  no  such  question 
arises  in  the  present  case;  nor  Is  any  ques- 
tion on  the  constmction  of  the  will  now  <le- 
termlned.  The  appraisement  Is  for  the  ascer- 
tainment of  the  value  of  the  e.state  with  r»f- 
erence  to  the  amount  of  tax  due  the  state. 
It  has  nothing  to  do  with  distribution.  VMTn'n' 
devises  or  legacies  are  given,  some  of  which 
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are  taxable,  and  some  not,  the  constmctlon 
of  the  will  may  come  Into  question  in  a  pro- 
ceeding lllte  the  present,  but  only  incidentally, 
in  order  to  determine  the  limits  and  value  of 
the  taxable  class.  That  is  the  meaning  of  the 
words.  In  section  12  of  the  act  at  1887,  that 
on  appeal  the  courts  "slmll  have  Jurisdiction  to 
determine  all  questions  of  valuation,  and  of 
the  liability  of  the  appraised  estate  for  such 
tax."  In  this  respect  the  act  of  1887  altered 
the  previous  law,  as  declared  by  this  court  In 
Stinger  v.  Com.,  26  Pa.  St.  422.  But  none  of 
these  qnestions  will  be  presented  for  adjudi- 
catloo  until  the  projier  parties  are  before  us. 
The  decree  is  reversed,  and  the  appraisement 
directed  to  be  readjusted  on  the  principles 
herein  stated. 


In  re  MONEYPENNyS  ESTATE. 
Appeal  of  LOCKWOOD. 

(Supreme  Court  of  Pennsylvania.    May  24, 
1897.) 

COLLATERAI.  IKBIHITASCB  TaX— BeOOKD  APPKAISE- 
MENT. 

1.  T\Tiere  the  appraiser  of  an  estate,  in  levying 
the  collateral  Inheritance  tstx,  omitted  certain 
proiierty  in  another  city,  not  by  accident  or 
fraud,  but  ander  his  view  of  the  law,  the  remedy 
of  the  commonwealth  is  by  appeal,  and  not  by 
a  second  appraisement. 

•2.  Under  Act  April  10,  1849,  !!  12  (P.  L.  571), 
in  force  in  1884,  relating  to  collateral  inheritance 
tax.  and  requiring  the  appraiser  to  put  a  fair 
valuation  upon  the  real  estate,  and  make  an  ap- 
praisement of  the  personalty,  and  providing  for 
the  appraisement  of  life  estates,  nith  remainder 
over,  but  one  appraisement  is  contemplated,  and 
a  second  appraisement  of  property  omitted  under 
tlie  first  appraisement  is  void. 

Appeal  from  orphans'  oonrt,  Wyoming 
county. 

In  the  matter  of  the  estate  of  William  B. 
Moneypenny.  From  appraisement  for  collat- 
eral Inheritance  tax  on  such  estate  In  -behalf 
of  the  commonwealth,  Luke  A.  Lockwood,  ex- 
ecutor of  Jeanne  W.  McComb,  appeals.  Re- 
versed. 

W.  E.  &  C.  A.  Little,  for  appellant.  E.  J. 
Jorden,  for  appellee. 

MITCHELL,  J.  The  decedent  died  In  1884, 
and  in  the  same  year  an  appraiser  was  appoint- 
ed, and  the  collateral  Inheritance  tax  on  per- 
sonal pK^erty  assessed  and  paid.  Nearly  12 
years  afterwards  a  new  appraiser  was  appoint- 
ed by  the  register  of  wills,  and  made  an  ap- 
praisement of  the  proceeds  of  real  estate  in 
the  city  of  New  York,  which  had  been  sold  by 
tlie  executors  under  the  directions  of  the  will, 
upon  the  expiration  of  certain  life  estates<^Tbe 
ground  of  this  second  appraisement  was  that 
the  Xew  York  land  had  been  converted  into 
personalty  by  the  testator's  direction  to  sell, 
and  that  the  first  appraiser  had  omitted  it. 
The  fact  of  such  omission  was  conceded.  The 
auditor  found  expressly  that  the  omission  was 
not  Induced  by  any  fraud  or  concealment,  and 
tiie  undisputed  evidence  shows  tbat  it  was  not 


the  result  of  accident  or  of  mistake  In  any 
proper  legal  sense,  but  was  done  intentionally 
by  the  appraiser,  upon  his  view  of  the  law. 
The  error.  If  there  was  one,  was  due  to  the 
appraiser's  erroneous  judgment,  deliberately 
reached  uixm  knowledge  of  all  the  facts.  The 
commonwealth  seelcs,  and  the  court  has  sus- 
tained, a  second  appraisement  to  revise  this 
Judgment  of  the  appraiser.  Clearly,  this  can- 
not be  done.  .The  plain  statutory  remedy  for 
such  a  case  is  not  a  second  appi-aisement,  but 
an  appeal  from  the  first.  It  does  not  admit  of 
doubt  that,  If  the  commonwealth  had  appeal- 
ed, the  court  would  have  reviewed  the  apprais- 
er's action,  and  corrected  any  error.  This 
fact  alone  is  conclusive  that  an  appeal  was 
the  proper  and  exclusive  remedy^How  strictly 
parties  in  such  case  are  confined  to  the  statu- 
tory procedtue  Is  shown  by  Com.  v.  Coleman's 
Adm'r,  62  Pa.  St  468,  where  the  appeal  was 
taken  in  time,  but  by  the  administrator.  In- 
stead of  the  devisee;  and,  thecoiurt  below  hav- 
ing reduced  the  assessment,  the  Judgment  was 
reversed,  this  court  saying:  "The  efTect  of  this 
will  be  to  confirm  a  valuation  which  we  fear 
was  excessive,  and  which.  If  we  could  enter 
into  the  question,  we  would  be  likely  to  re- 
duce somewhat,  if  not  as  much  as  the  court 
below.  But,  as  the  record  Is,  our  Judgment 
must  be  a  reversal." 

But  there  Is  another  reason  why  this  pro- 
ceeding cannot  be  sustained.  The  statutes 
do  not  contemplate  or  provide  for  more  than 
one  appraisement.  On  the  contrary,  the  in- 
tent is  that  the  first  shall  be  complete  and 
final.  By  the  act  of  April  10,  1849,  §  12  (P. 
L.  571),  in  force  in  1884,  "in  order  to  fix  the 
valuation  of  the  real  estate  of  peraons  whose 
estates  are  subject  to  the  payment  of  a  collat- 
eral inheritance  tax,"  the  appraiser  Is  required 
not  only  to  "put  a  fair  valuation  upon  said 
real  estate,"  and  "make  a  fair  and  conscion- 
able  appraisement  of  the  personal  estate  of 
the  decedent,"  but  also  "to  fix  the  then  cash 
value  of  all  annuities  and  life  estates  growing 
out  of  said  estate,  upon  which  annuities  and 
life  estates  the  collateral  Inheritance  tax  shall 
be  immediately  payable  out  of  the  estate,  at 
the  rate  of  said  valuation."  By  the  next  sec- 
tion, where  any  life  estate  is  left  to  a  person 
not  taxable,  "and  the  remainder  over  to  col- 
lateral heirs  at  their  decease,  immediately  aft- 
er the  death  of  the  testator,  the  estate  so 
granted  shall  be  appraised,  •  *  •  and  the 
collateral  Inheritance  tax  on  the  remainder 
shall  be  immediately  due  and  payable."  It 
will  thus  be  seen  that  nothing  was  allowed  to 
escape  or  even  to  be  postponed.  Real  estate, 
whether  In  possession  or  In  remainder,  in  fee 
or  for  life,  annuities  and  personal  proi>erty, 
everything  taxable  at  all,  was  to  be  Includetl 
in  the  appraisement,  which  thus  was  not  only 
to  be  exhaustive,  but  necessarily  final.  The 
commonwealth  did  not  intend  to  wait  and  take 
Its  tax  in  Installments  as  the  aimuities  and 
profits  of  life  estates  accrued  to  their  owners, 
or  estates  In  remainder  came  into  possession, 
but  required  eveiything  to  be  appraised  at  the 
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standard  of  Its  presoit  casb  value,  and  then 
exacted  payment  of  the  wbole  tax  at  once. 
The  hardship  of  this  law  upon  remainder-men 
was  80  manifest  that  by  the  act  of  March  1±, 
usr.0.  §  1  (P.  L.  170),  an  excepaon  was  made 
In  their  faror,  by  which  it  waa  declared  law- 
ful for  them  "to  elect  to  wait  their  coming  In- 
to the  actual  possession,"  and  to  defer  pay- 
ment upon  giving  security  for  the  tax,  with 
interest  from  the  time  it  accrued  until  paid. 
EJven  by  this  act,  however,  nothing  was  post- 
poned but  the  date  of  payment.  The  tax  was 
still  left  due  upon  the  testator's  death,  was 
stlU  to  be  Included  in  the  appraisement,  and 
was  to  bear  interest  until  paid.  To  avoid  mis- 
understanding, It  may  be  well  to  note  that 
the  present  case  arose  before  the  act  of  1887, 
and  any  changes  Introduced  by  that  act  are 
not  discussed. 

The  legislative  Intent  that  the  appraisement 
should  include  everything,  and  be  final,  is  fur- 
ther illugtrated  by  the  provision  for  the  col- 
lateral inheritance  record  book.  By  section 
15  of  the  act  of  1840,  the  register  of  wills  is 
required  to  enter  In  a  booli,  to  be  liept  for 
that  purpose,  the  returns  of  appraisers,  and 
to  open  an  account  in  favor  of  the  common- 
wealth against  the  decedent's  estate,  and  the 
tax  so  ascertained  is  to  be  a  Hen  imtil  paid. 
The  register  Is  also  to  give  certificates  of 
search  from  this  book.  And  by  the  act  of 
May  4,  1855,  §  3  (P.  L.  425),  the  register  Is 
required  "to  keep  and  leave  in  his  ofilce,  as  a 
public  record,  the  book  containing  the  charges 
and  credits  for  collateral  Inheritance  tax." 
The  account  of  the  commonwealth  against  the 
present  estate  was  opened  In  this  book,  and 
the  entries  showed  the  assessment  and  pay- 
ment of  the  collateral  Inheritance  tax  "on  i)er- 
sonal  property  subject  to  tax."  It  was  strenu- 
ously argued  for  appelant  that  the  entry  must 
be  understood  as  an  assessment  of  the  whole 
personal  estate,  and  that,  being  a  record,  It 
could  not  be  contradicted  by  showing  the  ap- 
praiser's failure  to  Include  the  proceeds  of  the 
New  York  land.  It  is  not  necessary,  in  the 
view  we  take,  for  us  to  consider  how  far  a 
public  record  of  this  kind  Is  invested  with  the 
attribute  of  unimpeachable  verity  that  belongs 
to  judicial  records,  and  the  subject  is  adverted 
to  only  as  a  further  illustration  of  the  legis- 
lative Intent  as  to  the  completeness  and  finality 
of  the  first  appraisement.  The  plain  intent  of 
the  requirement  of  this  book  and  searches  to 
be  given  therefrom  Is  to  liquidate  and  grfve 
certainty  to  the  tax,  which  is  a  lien,  and  to 
show,  for  the  protection  of  all  parties  interest- 
ed, the  amount  of  the  tax,  the  date  of  Its  as- 
sessment, the  estate  subject  to  it,  the  parties 
liable  for  Its  payment,  and  the  fact  whether 
paid  or  not.  In  thus  making  provision  for  In- 
formation upon  which  parties  Interested,  as 
purchasers  or  otherwise,  could  safely  act,  the 
legislature  did  not  contemplate  the  destruc- 
tion of  the  vital  element  of  certainty,  by  the 
Iiosslbillty  of  a  second  apprais<ement,  as  In  this 
ease,  nearly  12  years  after  the  apparent  clos- 
ing and  satisfaction  of  the  whole  claim  by 


the  payment  of  the  tax  formally  and  regularly 
assessed. 

The  collateral  Inheritance  tax  has  been  in 
force  tor  nearly  three-quart««  of  a  century, 
but  there  Is  no  case  In  our  books  sustaining  a 
second  appraisement.  In  Re  Bittinger's  Es- 
tate, 129  Pa.  St.  338,  18  Atl.  132,  the  statement 
of  the  case  calls  the  appraisement  "a  supple- 
mentary" one;  but  the  facts  in  regard  to  it 
nowhere  appear  In  the  report,  and  the  whole 
appraisement  was  declared  void  for  want  of 
jurisdiction  over  the  property.  In  Fosselman's 
Appeal,  2  Penny.  238,  the  appraiser  Intention- 
ally omitted  a  certain  note,  stating  In  his  re- 
turn that  he  did  so  because  of  litigation  as  to 
whether  it  had  been  given  to  the  appellant  by 
the  decedent  in  her  lifetime.  The  tax  was  as- 
sessed on  tlie  rest  of  the  estate,  and  paid.  Aft- 
er the  ending  of  the  litigation,  he  added  the 
note  to  his  appraisement,  and  the  legatee  ap- 
pealed.  It  was  argued  there,  as  here,  that  the 
first  return  must  be  treated  as  conclusively 
covering  the  entire  taxable  estate.  It  Is  not- 
able that  the  argument  for  the  appellee  there 
was  not  a  defense  of  a  second  appraisement. 
but  that  there  was  only  one.  And  so  this 
court  held,  sayingj  "The  original  appraise- 
ment did  not  decide  against  the  liability  to 
tax,  •  •  •  but  suspended  a  decision,  be- 
cause the  matter  was  in  dispute.  When  it 
was  afterwards  settled  that  the  gift  or  assign- 
ment was  a  testament,  he  then  decided  tli-ii 
It  was  subject  to  the  tax.  The  limitation  only 
began  to  run  from  the  last  date."  On  the  oth- 
er hand.  In  Ck)m.  v.  Freedley's  Ex'rs,  21  Pa 
St.  33,  the  tax  was  assessed,  and  paid  shortly 
after  decedent's  death;  but,  upon  sale  by  the 
executors,  the  value  proved  to  be  much  great- 
er than  the  appraisement,  and  the  conim<»>- 
wcalth  claimed  the  tax  on  the  excess,  but  this 
court  held  that  the  appraisement,  unappeale,1 
from,  was  final.  In  the  opinion  it  Is  said  thdt 
"property  subject  to  the  tax  may  be  fraudu- 
lently concealed,  accidentally  overlooked,  or 
may  not  be  known  to  the  representatives  of 
the  decedent  at  the  time  of  the  appraisement": 
and,  "whenever  p«rtlon8  of  the  estate  come  to 
light  after  the  first  appraisement,  they  are  to 
be  appraised  in  the  same  manner,  but,  as  to 
such  portions  as  were  the  subject  of  appraise- 
ment, the  'clear  value'  Is  fixed."  This  lan- 
guage, however.  Is  Intended  to  apply  to  the 
classes  of  fraud,  accident,  or  mistake  which, 
In  equity,  are  sufficient  to  open  all  transactions 
to  re-examlnatlon  and  correction.  The  ex- 
ceptions that  It  makes  are  not  founded  on  any 
provisions  of  the  statutes,  but  on  the  general 
principles  of  law,  and  clearly  do  not  Indndi' 
cases  like  the  present,  where  there  was  no 
fraud,  accident,  or  mistake,  but,  at  most,  an 
erroneous  exercise  of  judgment  by  the  ap- 
praiser. For  that,  the  only  remedy,  under  all 
our  cases,  was  an  appeaL  We  are  therefore 
of  opinion  that  the  first  appraisement  exhaust- 
ed the  commonwealth's  power,  and  the  secitnd 
and  all  the  proceedings  under  It  were  void  for 
want  of  authority.  There  are  other  objections 
to  the  second  appraisement,  but  we  do  no: 
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consider  tbem,  as  they  were  not  assigned  for 
error,  and  our  views  are  fully  set  forth  In  Re 
Handley'8  Estate  (Pa.)  37  Atl.  687.  Decree 
reversed,  and  proceedings  set  aside,  at  costs 
of  appellee. 


In  re  FREEMAN'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     May  27, 

1897.) 

Tkvst  PaoPBRTT— Balk— Withholvino  op  Con- 
sent—Dkcrre  or  CocRT. 
Act  April  18,  1853  (P.  L.  503),  aathoriiiug 
the  court  to  decree  a  sale  where  property  is  held 
in  trast,  and  "one  or  more  persons  required  to 
consent  •  •  •  unreasonably  withholds  con- 
sent," provided  it  "may  be  done  witbout  injury 
or  prejudice  to  any  trust,  charity^  or  purpose  for 
which  it  may  be  hdd,"  and  provided  that  "noth- 
ing in  this  act  shall  •  •  •  affect  or  impair 
any  right  or  powers  otherwise  existing  in  any 
person*  *  •  •  to  sell"  or  "lease,"  authorizes 
a  decree  for  a  lease  of  BO  years)  uader  which 
the  leasee  is  to  erect  buildings  at  his  own  ex- 
pense, and  the  net  income  is  doubled  of  land  de- 
vised in  trust  to  pay  income  to  six  persons,  and, 
on  the  death  of  the  lust  of  them,  to  make  parti- 
tion, allotment,  and  division"  of  the  estate  among 
certain  others,  one  of  the  six  persons  having  re- 
fused consent  to  such  lease,  though  the  will  au- 
thorizes the  trustee  to  lease  the  property  "from 
time  to  time,"  and  to  sell,  provided  that  "no  sneh 
sale  shall  be  made  without  the  consent  in  writiug 
of  the  several  cestui  que  trusts  having  an  interest 
therein  who  may  be  at  the  time  of  lawful  age 
and  accessible." 
Sterrett,  C.  J.,  and  Williams,  J.,  dissenting. 

Appeal  from  orphans*  court,  Philadelphia 
county. 

In  the  matter  of  the  estate  al  Henry  6. 
Kreeman,  deceased.  From  a  decree  author- 
izing a  lease  by  the  Girard  Life  Insurance, 
Annuity  &  Trust  Company,  trustee  under  the 
will  of  deceased,  S.  Augusta  Freeman  appeals, 
on  her  own  behalf  and  on  behalf  of  her  chil- 
dren.   Affirmed. 

The  part  of  the  will  of  deceased  making  the 
deviite  in  trust  la  as  follows:  "And  after  the 
death  of  my  said  wife  I  do  give,  devise,  and 
bequeath  the  said  rest  and  residue  of  my  es- 
tate, real  and  personal,  and  every  part  and 
parcel  thereof,  unto  the  Girard  Life  Insurance, 
Annuity  and  Trust  Company  of  Philadelphia, 
to  have  and  to  hold  the  same  upon  the  trusts, 
nws,  and  purposes,  that  Is  to  say:  In  trust  to 
make  sales  of  all  or  any  pait  of  my  real  estate 
at  their  dlscreSion,  for  the  benefit  of  my  es- 
tate, and  either  by  public  or  private  sale,  and 
to  make,  execute,  acknowledge,  and  deliver  to 
the  piuvhaser  or  purchasers  thereof  good  and 
sufficient  deeds  and  assurances  In  the  law  nec- 
essary to  pass  an  estate  In  fee  simple,  or  for 
any  less  estate  as  my  said  trustees  may  deter- 
mine, and  without  any  responsibility  on  the 
part  of  the  said  purchaser  or  purchasers  to  see 
to  the  proper  application  of  the  purchase  mon- 
ey, or  on  any  accoimt  or  default  whatever;  pro- 
vided always,  nevertheless,  that  no  such  sale 
of  any  part  of  my  real  estate  shall  be  made 
without  the  consent  in  writing  of  the  several 
ceittul  que  trusts  having  any  interest  therein, 
and  who  may,  at  the  time  being,  be  of  lawful 


age  and  accessible.  In  trust  to  make  leases, 
from  time  to  time,  of  the  real  estate,  and  to 
collect,  demand,  and  receive  the  rents.  Income, 
and  proceeds  thereof,  and  to  call  in  and  re- 
invest the  personal  estate,  and  such  parts  as 
the  said  trustees  may  deem  proper,  as  well 
as  to  invest  the  proceeds  of  the  real  estate 
when  sold  or  leased,  as  the  case  may  be,  and 
as  my  said  trustees  may  consider  advanta- 
geous to  my  estate;  provided  always,  neverthe- 
less, that  no  part  of  my  estate,  or  the  proceeds 
thereof,  shall  ever  be  invested  by  my  said 
trustees  In  railroad  stocks  or  railroad  bonds. 
In  trust  to  pay  aU  taxes  and  assessments  law- 
fully levied  and  all  repairs  necessary  on  the 
real  estate  or  otherwise,  and  all  charges  or 
commissions  attendant  on  the  execution  of 
this  trust;  provided,  that  no  commissions  of 
the  said  trustees  shall  exceed  three  and  one- 
half  per  cent,  on  all  sums  of  money  disbursed 
or  paid  by  said  trustees  In  the  performance  of 
this  trtist.  Then,  in  trust  to  divide  the  net 
income  and  proceeds  of  said  estate  as  received 
by  said  trustees  into  six  equal  parts,  and  to 
pay  one  of  the  said  six  parts  to  each  of  my 
four  sons,  William  Henry,  James  B.,  Charles, 
and  Chapman,  and  to  each  of  my  two  daugh- 
ters, Elizabeth,  wife  of  T.  A.  Ashbumer,  and 
Caroline  Sophia,  the  wife  of  Martin  Schultz, 
during  their  several  and  respective  natural 
lives,  into  their  own  hands  and  for  their  own 
use,  without  any  power  on  the  part  of  either 
of  them,  by  order  or  otherwise,  to  change, 
transfer,  assign,  or  in  any  manner  anticipate, 
the  same,  so  that  the  same  shall  not  be  liable 
for  the  debts  of  them  or  any  of  them,  or  to 
i  levy  or  attachment  under  or  upon  any  writ  or 
i  process  whatever  ap:ainst  tbem  or  any  of  them, 
j  and  as  to  my  said  dauj^hters  for  their  several 
!  and  respective  sepaiate  use,  and  subject  as 
aforesaid,  free  from  tlie  control,  debts,  or  con- 
tracts of  any  husband  they  or  either  of  them 
now  have  or  may  hereafter  take.  In  trust,  from 
and  after  the  deatli  of  either  of  my  sons  or 
daughters,  and  until  the  death  of  all  of  them, 
to  pay  the  Income  which  he  or  she  would.  If 
living,  have  received  to  such  person  or  persons 
of  kin  to  such  son  or  daughter  as  he  or  she  may 
by  will  iiave  appointed,  and  In  default  of  such 
appointment  to  the  child  or  children  of  such 
son  or  daughter  that  may  then  be  living,  or 
the  issue  of  any  child  or  children  of  such  son 
or  daughter  that  may  then  be  dead,  leaving 
Issue,  In  equal  shares  equally,  as,  however, 
that  such  Issue  shall  take  per  stirpes  only  a 
parent's  share;  and,  if  there  be  no  children  or 
issue  of  such  son  or  daughter,  then  such  person 
or  persons  as  would  take  from,  through,  or 
under  me  had  I  lived  until  then  and  died  in- 
testate. In  trust  when  and  so  soon  as  the 
longest  liver  of  them,  my  said  sons  and  daugh- 
ters, shall  be  dead,  to  make  partition,  allot- 
ment, and  division  of  my  entire  estate,  real 
and  personal,  to  and  amongst  the  persons  re- 
celTlng  or  entitled  to  the  Income  thereof  Im- 
mediately prior  to  such  death,  by  virtue  of 
the  previous  clauses  of  this  my  will,  and  the 
persona  or  person  who  under  the  said  clauses 

Digitized  by  VjOOQIC 


£92 


87  ATLANTIC   REPOKTEIB. 


(Pa. 


would  be  entitled  to  the  Income  of  tbe  share 
of  the  said  loosest  liver,  at  his  or  her  death, 
according  to  their  several  and  resjjectlTe 
rights,  shares,  interests,  and  estates  in  said 
Income,  and  they,  my  said  trustees,  shall,  ac- 
cording to  said  parutions,  allotment,  and  di- 
vision, by  good  and  sufficient  deeds,  conveyan- 
<XB,  assurances,  transfers,  and  assignments, 
vest  in  each  of  said  i>ersons  al>soIutely  in  fee, 
to  him  or  h»,  his  or  her  heirs,  executors,  ad- 
minlstiatorB,  and  assigns,  the  title  to  his  or 
her  purpart,  share,  or  allotment  in  severalty; 
and  to  enable  them,  my  said  trustees,  so  to 
do,  I  hereby  give  them  all  necessary  powers 
and  authorities,  interests  and  estates,  is  tbe 
premises." 

Henry  B.  EVe^nan  and  I.  Newton  Brown, 
tor  appellants.  Sharswood  Brinton  and.Geoi^ 
Tucker  Bispham,  for  appellee  Glrard  Life  In- 
surance. Annuity  &  Trust  Co.  Oeorge  P.  Rich 
and  Henry  C.  Boyer,  for  appellees  Henry  G. 
Freeman  and  others.  Parker  R.  Freeman, 
for  appellee  Chapman  Freeman.  J.  Edward 
Carpenter,  for  appellees  James  Black  Free- 
man and  others. 

MITCHELL,  J.  Tbe  proposed  lease  is 
within  tbe  words  of  the  testator's  grant  of 
power  to  tbe  trustee  to  lease  the  property 
from  time  to  time  at  its  own  discretion,  but, 
considering  the  length  of  the  proposed  term 
In  relation  to  the  probabilities  of  life  of  the 
testator's  children  now  living,  the  trustee  and 
the  court  below  preferred  to  treat  the  lease 
as  practically  amoimting  to  a  sale,  and  there- 
fore coming  within  the  testator's  restriction 
requiring  the  consent  of  all  the  cestuls  que 
tnistent  of  age  and  accessible.  In  so  doing 
tbe  trustee  and  the  court  displayed  commend- 
able regard  for  the  equitable  rights  of  the 
heirs,  as  well  as  for  the  security  of  the  title 
to  be  passed  to  the  lessee.  No  reasonable  ob- 
jection can  be  made  to  such  action.  Treating 
the  lease  on  tbe  basis  of  a  sale,  tha  testamen- 
tary power  of  the  trustee  cannot  be  exercised 
for  want  of  the  unanimous  consent  of  the 
heirs  which  tbe  will  required  as  a  condition 
precedent,  and  resort  was  therefore  had  to 
tbe  orphans'  court,  under  the  act  of  April  18, 
1853  (F.  Ll  503).  The  case  falU  within  the 
express  words  of  section  2,  authorizing  the 
court  to  decree  a  sale  where  property  is  held 
in  trust,  and  "one  or  more  persons  required 
to  consent  •  •  *  unreasonably  withhold 
consent."  The  constitutional  objections  to 
this  statute  raised  by  the  appellants  are  not 
tenable.  As  applied  to  the  case,  the  statute 
is  not  the  devesting  of  estates  of  parties  sui 
Juris  without  their  consent,  but  the  regula- 
tion of  Joint  rights,  where  the  joint  owners 
cannot  agree  in  the  control  and  disposition  of 
the  property.  It  defeats  or  interferes  with  tbe 
Individual  rights  of  property  no  differently 
and  no  further  than  any  other  mode  of  chan- 
ging thehr  rights  to  severalty  or  regulating  the 
management  until  that  is  done.  Tbe  right  of 
a. joint  owner  is  to  an  undivided  interest  in 
every  portion  of.  the  Johit  property,  bat  thia 


right  Is  accompanied  with  tUe  ancient  Inci-  ! 
dent  of  partition.  Each  owner  bas  tbe  rigbt 
to  enlarge  bis  estate  to  severalty,  though  in 
so  doing  be  must  reduce  its  corpus,  so  that 
the  other  owners  may  also  have  the  like  priv- 
ilege. The  mode  of  doing  this  has  always 
been  within  legislative  control,  and  this  stat- 
ute does  no  more.  There  Is  no  question,  even, 
of  retroactive  application  of  the  law,  as  the 
act  was  In  force  for  more  than  20  years  be- 
fore the  death  of  the  testator,  who,  as  an 
experienced  member  of  the  Philadelphia  Imr. 
must  be  assumed  to  have  written  bis  will 
with  the  lotowledge  that  tbe  powers  of  leas 
Ing  and  sale  which  he  gave  his  trustee  could 
be  supplemented.  If  occasion  arose,  by  tbe 
powers  of  the  orphans'  court. 

The  further  argument  that  the  testator  only 
intended  short  leases,  or,  at  most,  tbose  of 
ordlnarj-  length,  would  bave  much  force  If  the 
trustee  were  acting  on  its  own  discretion  un- 
der the  testamentary  authority  to  lease  from 
time  to  time,  but,  as  already  said,  the  trustee 
and  the  court  have  treated  tbe  case  as  prac- 
tically involvbig  a  sale,  and,  if  tbe  requisite 
steps  for  a  valid  sale  have  been  taken,  they 
must  certainly  include  the  lesser  act  of  lead- 
ing, even  for  so  long  a  term  as  50  years.  Suc'j 
leasing  does  not  contravene  any  express  di- 
rection of  tbe  testator,  but  only  supplements 
the  authority  he  gave  by  a  resort  to  the  pow- 
er of  the  court  to  meet  circumstances  not 
anticipated,  and  therefore  not  provided  for  by 
him.  . 

The  only  remaining  question,  whether  the 
court  was  right  In  deciding  that  the  consent 
of  appellants  was  unreasonably  withheld,  can- 
not be  seriously  contested.  "The  main  value 
of  the  property  Is  in  the  land.  Tbe  buildings 
are  only  a  survival  of  the  private  residences 
to  which  the  neighborhood  was  originally  de- 
voted, temporarily  adapted  for  business,  but 
falling  far  short  of  the  kind  of  improvement 
that  tbe  presoat  ui^es  of  the  neighborhood  de- 
mand. Tbe  rental  of  the  property  In  Its  pres- 
ent c(»idltion  Is  an  Inadequate  percentage  on 
Its  assessed  value  for  taxation,  and  tbe  lat- 
ter is  constantly  bicreaslng.  It  is  admitted 
tliat  the  proposed  lease  wlU  at  once  double 
the  net  revenue  from  the  property,  with  an 
increase  in  the  future  In  actual  amount  as 
well  as  in  indemnity  against  tbe  Increase  in 
taxation;  and  the  property  will  revert  at  the 
end  of  the  term  improved  by  the  erecOon  of 
a  building  adapted  to  its  most  modem  needs, 
at  a  cost  entirely  defrayed  by  the  lessee,  of 
more  than  cme-balf  the  amount  of  the  high- 
est present  valuation  of  the  whole  property. 
This  i^an  has  tbe  active  support  of  tbe  own- 
ers of  five-sixths  of  the  property,  and  has 
been  approved  by  the  judgment  of  the  trus- 
tee and  the  court  below.  The  decree  is  fram- 
ed with  great  care,  to  secure  every  possible 
Interest  of  the  cestuls  que  tmstent,  and  we 
are  of  opinion  that  It  was  not  rally  witbu  the 
jurisdiction  of  tbe  oonrt,  but  also  that  tbe 
power  was  properly  exercised.  Decree  af- 
firmed. 
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STERRETT,  C.  J.  (dissenting).  In  the  ab- 
seDoe  of  our  authority  In  the  wUl  Itaelf,  or  in 
the  act  of  1853  In  connection  therewitli,  tlie 
orplians'  coort  liad  no  Jurisdictian  to  make  tlie 
decree  autliorizlng  the  trustee  to  execute  a 
50-year  lease  of  tlie  premises  In  question. 
The  jurisdiction  conferred  by  the  act  "to  de- 
cree tlie  sale,  mortgaging,  leasing,  or  convey- 
ance upon  ground  rent"  of  real  estate  la  sub- 
ject to  the  following  express  Umltationa,  inter 
alia,  viz.:  Tbat  it  "may  be  done  without  In- 
jury or  prejudice  to  any  trust,  charity,  or  pur- 
pose for  which  It  may  be  held."  Laws  1853, 
p.  503,  {  1.  The  proviso  to  the  second  section 
declares  "that  nothing  in  this  act  contained 
shall  be  taken  to  *  *  *  affect  or  impair  any 
right  or  powers  otherwise  existing  In  any  per- 
sons or  corporations  to  sell,  mortgage,  lease  or 
let  on  ground  rent  any  real  estate."  In  this 
case,  the  authority  given  by  the  will  to  the 
trustee  to  sell  in  fee  simple  is  coupled  with 
the  following  positive  prohibition,  that  "no 
such  sole  shall  be  made  without  the  consent 
in  writing  of  the  several  cestui  que  trusts  hav- 
ing an  interest  therein  who  may  be  at  the  time 
of  lawful  age  and  accessible."  As  to  the  ab- 
solute want  of  authority  under  the  will  itself, 
without  compliance  with  its  provisions,  there 
cannot  be  any  question.  The  cardinal  rule  of 
con.structlon  which  Inheres  In  every  grant  of 
power  Is  but  a  synonym  of  the  rule  that  a 
trustee  shall  do  only  those  acts,  in  the  course 
of  administration,  which  are  essential  to  effect- 
uate the  purpose  of  Ills  trust.  The  reason  of 
the  rule  lies  in  the  presumption  of  intent  de- 
rived from  the  language  used.  It  has  acccrd- 
higly  been  uniformly  held  that  a  trustee  of 
real  estate  may  make  repairs,  because  neces- 
sary to  prevent  decay;  but  he  may  not  make 
betterments  without  general  or  special  author- 
ity. Thus  In  Green  v.  Winter,  1  Johns.  Ch. 
27,  where  the  trustee's  power  was  to  sell  laud 
for  the  payment  of  Incumbrances,  Chancellor 
Kent  said:  "To  tolerate  such  wide  deviation 
from  the  nature  and  terms  of  the  trust  would 
be  creating  a  most  dangerous  precedent.  It 
would  be  placing  trust  property  in  the  greatest 
jeopardy,  and  perhaps  Inciunber  It  with  bur- 
dens too  grievoos  to  be  borne.  I  cannot,  there- 
fore, admit  of  any  allowance  under  this  head 
but  such  OS  may  justly  be  considered  reason- 
able reparations  or  repairs.  *  *  *  It  is  the 
established  doctrine  that  a  trustee  can  only 
be  allowed  for  necessary  expenditures,  and  the 
cestui  que  trust  has  always  his  option  to  take 
or  refuse  the  benefits  or  loss  of  the  unauthor- 
ized act  of  his  trustee."  In  Wykoff  v.  Wy- 
koS,  3  Watts  &  8.  481,  credit  for  Improvement 
was  refused  because  unnecessary,  and  be- 
cause such  allowance  would  afford  an  oppor- 
tunity to  "Improve"  the  cestui  que  trust  out  of 
his  land.  Numerous  authorities  to  the  same 
effect  might  be  cited,  among  which  are  Bel- 
Ihiger  T.  Shafer,  2  Sandf.  Ch.  293;  Dickinson 
v.  Connlff,  66  Ala.  681;  Cogswell  v.  Cogswell, 
2  Bdw.  Ch.  231;  Field  v.  Wilbur,  49  Vt,  157; 
L'Amourenx  t.  Van  Rensselaer,  1  Barb.  34. 

That  being  the  established  principle,  the 
question  Is  whether  the  hqprovement  contem- 
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plated  here  is  each  as,  considering  the  nature 
at  the  trust,  the  quantity  of  the  estates,  and  the 
character  of  the  property,  is  needful  to  be 
made  and  ought  to  have  the  sanction  of  a  court 
of  equity.  Certainly  th«-e  Is  nothing  In  the 
nature  of  the  trust  itself  which  would  justify 
It  No  one  will  pretend  that  tenants  for  life, 
Ip  whom  are  united  the  legal  and  equitable 
estate,  can  compel  each  other,  or  those  in  re- 
mainder, to  unite  In  such  Improvements.  Tied. 
Real  Prop.  M  67,  68.  Even  a  tenant  in  com- 
mon in  fee  cannot  compel  his  fellow  to  make 
more  than  necessary  repairs  (Eelsey's  Appeal, 
113  Pa.  St  119,  5  Atl.  447);  much  less  can  ten- 
ants for  life.  The  mere  separation  of  legal 
from  equitable  life  estate  can  have  no  effect 
In  changing  the  relative  rights  of  those  In  re- 
mainder. The  Incidents  of  these  respective 
estates  remain  the  same.  It  Is  claimed,  how- 
ever, that  because  the  po^er  to  sell,  given  In 
this  will,  huplled  a  power  to  mortgage,  it  also 
Implied  a  power  to  make  an  Improvement 
tease  for  50  years,— a  term  which  will  admit- 
tedly extend  far  beyond  tlie  lives  of  these  life 
tenants,  and  probably  beyond  the  lives  of  a 
majority  of  the  remainder-men.  But  such  im- 
plications arise  only  so  far  as  consistent  with 
the  donor's  purpose.  Thus  where  an  absolute 
conversion  is  contemplated,  as  is  clearly  the 
fact  hi  tills  case,  power  both  to  lease  and  mort- 
gage is  excluded.  Hill,  Trustees,  476;  Evans 
V.  Jackson,  8  Shu.  217;  Lewin,  Trusts,  425x, 
426X,  663,  564.  Inany  event  It  is  self-evident 
that  partial  execution  must  be  in  8ul>stantlal 
harmony  with  and  Umlted  by  the  testator's 
purpose.  It  was  an  essential  part  of  Uiis  pur- 
pose that,  Immediately  on  the  death  of  the 
last  cestui  que  vie,  "partition,  allotment  and 
division  of  his  entire  estate,  real  and  personal," 
shall  be  made  as  directed  by  hhn,  and  there- 
upon the  duties  of  the  trustee  will  necessarily 
cease.  Assume  the  lease  made  on  the  theory 
of  a  partial  execution,  its  tender  by  the  trustee 
on  account  would  surely  not  answer  a  remain- 
der-man's demand  for  his  distributive  share. 
No  rule  Is  l)etter  settled  than  that  a  donee  of 
the  proceeds  of  sale  may  refuse  to  receive  se- 
curities and  insist  upon  cash,  tot  cash  Is  what 
the  testator  gives  him  and  that  to  which  he  is 
entitled.  If  he  must  take  the  lease,  he  is 
placed  at  great  disadvantage  in  making  dis- 
position of  his  undivided  interest.  On  the  oth- 
er hand.  If  the  trustee  sells  subject  to  a  lease 
which  fixes  the  rental  for  a  long  period  of 
years  In  advance,  primarily  for  the  benefit  of 
the  life  tenants,  those  in  remainder  lose  the 
chance  of  enhancement  which  Is  Incidental  to 
absolute  estates.  Surely,  the  simple  scheme 
adopted  by  the  testator— a  trust  for  life  to  one 
class  of  beneficiaries,  and  "partition,  allot- 
ment and  division"  to  another  class— never 
CMitemplated  any  such  contingencies.  Such 
lease  Is  absolutely  in  excess  of  the  power. 
When  the  time  should  arrive  which  the  testa- 
tor has  fixed  for  partition  and  distribution, 
there  could  be  no  subject  for  its  support,  so 
far  as  these  donees  are  concerned.  If  there 
be  room  for  doubt  as  to  the  correctness  of  this 
view,  It  Is  removed  by  the  direction  which  the 
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testator  gave  In  respect  of  the  0iaiiag;ement  of 
the  trust  for  life.  'To  lease  from  time  to 
time"  necessarily  means  at  Intervals  during  the 
term  of  the  trust,  and  excludes  any  longer 
term.  The  force  of  this  Is  sought  to  be  evadad 
by  an  implication  drawn  from  the  power  giv- 
en the  trustee  to  anticipate,  with  the  unani- 
mous consent  of  the  cestuls  que  vie,  the  time  of 
partition  and  distribution.  But  this,  on  analy- 
sis, will  be  found  rather  to  add  strength  to  the 
view  here  talien.  The  purpose  of  that  power 
was  certainly  not  to  change  the  quantity  of  the 
estates  originally  given.  The  destination  of 
the  corpus  remained  the  same  as  before,  and 
there  is  nothing  to  justify  an  inference  of  any 
Intention  to  change  the  time  or  character  of 
the  final  distribution  as  already  fixed.  In  any 
event,  the  proceeds  of  sale  must  then  be  ready 
for  distribution.  If  there  is  no  change  in  this 
respect,  the  necessary  implication  Is  that  this 
power  was  Intended  as  an  alternative  provi- 
sion relating  to  management  pending  life  ten- 
ure. If  leasing  the  real  estate  in  the  manner 
directed  by  the  will  in  the  first  Instance  should 
prove  unsatisfactory,  then,  with  the  unanimous 
consent  of  the  cestuls  que  vie,  the  trustee 
might  sell  by  way  of  anticipation,  and  Invest 
the  proceeds  until  the  time  already  fixed  for 
final  distribution.  The  testator,  having  speci- 
fied these  alternative  modes,  must  be  presumed 
to  have  intended  the  exclusion  of  any  other. 
Iteration  shows  that  he  bad  no  other  Idea  of 
conversion  ttetore  the  termination  of  the  trust 
than  that  of  sale.  The  proposed  lease,  unlike 
a  mortgage  which  produces  cash,  will  be  in 
no  sense  a  partial  execution  of  the  power  given 
here.  It  w:ll  not  only  not  make  one  step 
towards  the  purpose  of  conversion,  but  will 
be  plainly  an  actual  hindrance.  It  Is  of  a  na- 
ture entirely  Inconsistent  with  the  testator's 
scheme  of  conversion.  It  will  not  produce  one 
dollar  of  cash  answerable  to  final  distribution, 
but  contemplates  the  continuance  of  the  estate 
in  land  long  beyond  the  time  fixed  by  the  will. 
It  will  therefore  be  a  palpable  breach  of  trust 
and  subversion  of  testator's  declared  purpose. 
But,  conceding  the  want  of  testamentary 
power,  it  is  insisted  that  the  orphans'  court 
has  Jurisdiction  to  grant  relief  under  the  act 
of  1853.  That  is  not  an  enlarging,  but  an 
enabling,  statute.  Its  declared  purpose  was 
to  "unfetter"  and  make  titles  freely  all«iable. 
It  enables  parties  who  have  vested  rights  to 
enjoy  the  benefit  of  them.  It  authorizes  what, 
without  restricted  powers,  the  beneficial  own- 
ers might  themselves  do.  It  makes  no  at- 
tempt to  change  relative  rights  of  property, 
but,  on  the  contrary.  It  expressly  (section  2) 
provides  that  nothing  contained  In  it  shall  be 
taken  "to  affect  or  Impair  any  right  or  pow- 
ers, otherwise  existing,"  to  sell,  mortgage,  or 
lease.  Disability  to  discharge  liens,  bar  con- 
tingent interests,  make  complete  appointments, 
probate  parol  contracts,— these  and  the  like 
parties  Interested  are  enabled  to  remedy;  but 
search  is  vain  for  power  to  enlarge  one  vested 
right  at  the  expense  of  another.  Keller  v.  Lees, 
176  Pa.  St.  402, 36  Atl.  197.  Many  acts  have  been 
passed  authorizing  sale  which  have  been  sus- 


tained on  the  ground  of  disability  of  parties 
interested;  but  interference  with  the  consti- 
tutional right  of  parties  sul  Juris  to  exe-cise 
the  iwwcrs  incident  to  ownership  has  been  uni- 
formly condemned.  Ervine's  Appeal,  16  Pa. 
St  256;  Kneass'  Appeal,  31  Pa.  St.  87;  Pa- 
lah-et's  Appeal,  67  Pa.  St  493.  In  the  last  case 
Mr.  Justice  Sharswood,  diecnssing  the  l^is- 
latlve  power  to  authorize  conversion,  said: 
"But  this  power  to  authorize  conversion  has 
never  been  recognized  as  constitutional  bj 
this  court,  except  in  the  case. of  the  property 
of  persons  under  disabilities,  or  where  there 
were  contingent  interests  whose  owners  had 
not  come  into  existence,  and  that  too,  with  the 
consent  of  those  standing  in  a  fldnciaiy  rda- 
tlon  of  trustee,  guardian,  or  committee.  The 
cases  in  which  such  conversion  may  be  au- 
thorized seem  well  enumerated  In  Mr.  Price's 
valuable  act  of  April  18,  1853  (P.  L.  503).  But 
It  has  been  expressly  repudiated  and  denied 
In  the  case  of  owners  sul  juris,  not  consenthig 
nor  presumed  from  acquiescence  to  have  con- 
sented." To  the  same  effect  Is  Hegarty's  Ap- 
peal, 75  Pa.  St  617.  There  are,  no  doubt  ap- 
parent exceptions  to  the  rule,  but  these,  on 
closer  view,  will  be  found  to  be  in  entire  har- 
mony with  it. 

By  the  terms  of  the  act  of  1%3,  any  party 
who  Is  interested  may  Invoke  its  aid,  and  the 
question  now  Is  whether  the  parties  to  the  pres- 
ent proceeding  are  in  that  position.  Certainly 
the  testamentary  trustee,  as  such,  is  not;  for 
by  the  express  terms  of  the  will  It  can  oaly 
act,  if  at  all,  by  the  consent  of  its  cestuls  que 
trustent,  and  they  are  under  no  disabiiit.v 
whlch  the  act  can  remedy.  It  is  only  wher«. 
without  the  restriction  of  the  trust  the  own- 
ers could  act,  that  the  disability  of  the  trustee 
may  be  removed.  Burton's  Appeal,  57  Pa.  St. 
213.  If  relief  be  sought  by  these  tenants  for 
life,  as  implied  in  the  power  of  sale,  the  con- 
dition precedent  of  unanimity  must  also  b« 
implied,  and  such  unanimity  is  wanting.  If  it 
be  sought  by  them  outside  of  the  will,  the  an- 
swer is  that  the  act  does  not  authorize  the 
court  to  Impose  burdens  which  parties  com- 
petent to  act  could  not  themselves  enforce. 
Suppose  these  appellees  had  In  fact  erected  snb- 
stantial  improvements,  such  as  are  contem- 
plated here  on  the  property  In  question,  would 
any  one  contend  for  a  moment  that  they  coul<i 
enforce  contribution  as  against  the  appeU&nts 
and  the  remainder-men?  Eta ve  tenants  for  life 
any  higher  right  than  tenants  in  fee  in  respect 
of  improvements  on  the  common  property': 
Surely  not  But  there  Is  the  additional  consid- 
eration that  the  proposed  lease  will,  as  h3.< 
been  shown,  be  utterly  inconsistent  with  the 
testator's  declared  purpose,  and  is  therefore 
expressly  excluded  by  the  terms  of  the  act  of 
1853,  quoted  on  first  page,  supra.  The  "pow- 
er" to  make,  and  the  "right"  to  demand,  a  sal* 
for  the  piuTJOse  of  distribution,  etc.,  cannot  b* 
"Impaired"  by  any  order  of  court  The  duty  to 
8^  is  made  imperative,  and  the  right  to  tbc 
proceeds  Is  vested  in  absolute  ownership. 

The  appellees  insist  that  because  the  ai>- 
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pellants  "unreasonably  withbold"  consent  to 
highly  beneficial  Improvements  the  court  has 
power  to  coerce  them.  If  they  owe  a  duty, 
this  must  be  conceded;  bat  they  do  not.  It 
has  been  seen  that  neither  by  the  terms  of  the 
will,  nor  by  any  rule  of  law  or  equity,  is  one 
tenant  In  common,  whether  for  life  or  in  fee, 
bound  to  contribute  to  the  improvc^menta  at 
the  mere  Instance  of  his  fellow.  The  only  se- 
curity which  one  tenimt  has  against  "improve- 
ment out  of  his  title"  by  another  Ilea  in  total 
prohibition.  The  question  of  reason  or  unrea- 
son has  no  place.  "Voluntas  stat  pro  ratlone." 
The  right  of  refusal  Is  absolute.  The  act  gives 
no  power  to  coerce  In  such  cases.  There  are, 
moreover,  no  parties  whose  "consent"  was  "re- 
quired" by  the  will  to  the  execution  of  any 
lease,  and  the  appellants  are  not,  therefore, 
within  the  terms  of  the  act  The  concurrent 
action  of  the  tenants  for  life  Is  In  no  sense 
ministerial  In  character  (for  the  "execution" 
was  the  peculiar  function  of  the  trustee),  but 
a  pure  matter  of  personal  judgment,  beyond 
the  reach  of  Judicial  action.  The  mle  of  law 
is  wdl  settled  tliat,  when  the  consent  of  a  third 
person  Is  required  to  the  execution  of  a  power, 
that,  Ulce  every  other  condition  precedent, 
must  be  strictly  compiled  with.  So  far  as  the 
tenants  for  life  were  concerned,  their  relation 
to  the  sale  Is  a  mere  right  of  election,  pure 
and  simple,  whose  exercise  the  court  might,  as 
In  any  other  case,  compel,  but  not  control. 
The  primary  Intent  was  that  this  property 
should  be  held  during  the  lives  of  the  chil- 
dren as  It  stood,  and  divided  Immediately  on 
their  death;  and  change  in  its  form  In  the 
meantime  Is  obviously  a  contingent  matter.  In 
which  each  has  an  Individual  Interest  that  is 
as  much  exempt  from  divestiture  without  his 
consent  as  any  other  interest  in  land.  Howev- 
er well  satisfied  the  court  may  be  of  the  ad- 
vantageous character  of  the  proposed  action 
to  all  parties  interested,  it  cannot  substitute 
its  own  for  the  testamentary  scheme,  or  "im- 
pair rights  and  powers"  wtiicb  the  act  of  1863 
expressly  saves.  In  wliatever  light  the  pro- 
ceeding is  reviewed,  the  court  was  without  ju- 
risdiction. The  act  gives  no  power  to  coerce 
in  such  case.  All  the  parties  for  whose  imme- 
diate benefit  these  Improvements  are  proposed 
are  tenants  in  common  for  life,  competent  to 
act  for  themselves,  and  have  no  power  to  im- 
pose any  burdens,  save  those  which  are  in- 
cidental to  their  ^tate,on  unwilling  shoulders, 
even  though  the  result  may  be  admittedly 
beneficial  to  all.  There  are  no  necessities  of 
justice  calling  for  aid.  The  parties  are  now  In 
the  enjoyment  of  every  right  which  the  testa- 
tor intended  and  the  law  can  assure  them. 
I  would  therefore  reverse  the  decree,  dismiss 
the  petition,  and  set  aside  all  proceedings,  at 
the  costs  of  the  appellees. 

WILLIAMS,  J.  I  freely  concur  In  the  fore- 
going opinion,  both  as  to  the  character  of  the 
trust  created  by  the  will  and  as  to  the  inap- 
plicability of  the  statute  to  the  facts  of  this 
case. 


UNITED  STATES  CREDIT  SYSTEM  CO.  v. 
ROSENBAUM. 

(Supreme  Court  of  New  Jersey.    June  9,  1897.) 

Contracts— Lboautt—Intekpketation— Breach 
— Reoeivbrs. 

1.  Under  a  contract  that,  during  the  first  three 
years  of  its  existence,  the  plaintiff  will,  during 
each  consecutive  tliree  months  thereof,  procure 
new  business  to  a  8i>ecified  amooiit,  the  contract 
running  from  December  1,  1892,  it  is  not  a  good 
plea  to  aver  that  during  three  consecntive 
months,  to-wit,  the  monttis  of  May,  Juue,  and 
July,  in  the  year  1894,  the  plaintiff  did  not  pro- 
cure such  new  business.  The  contract  is  that  in 
each  consecutiTe  three  months  during  the  first 
three  years  the  amount  of  business  agreed  upon 
shall  be  procured.  Ttmt  is  equivalent  to  saying 
dnring  each  consecudve  quarter  conunendng  De- 
cember 1,  1892. 

2.  The  defendant  appointed  the  plaintiff  its 
agent  for  the  state  of  Massachusetts  for  the  term 
of  five  years,  for  which  he  was  to  receive  a  speci- 
iied  percentage  of  the  business  he  procured  in 
that  state.  The  companyj  on  the  23d  of  August, 
1894,  was  declared  to  be  insolvent  by  a  decree  of 
the  court  of  chancery  of  this  state,  a  receiver  ap- 
pointed, and  the  charter  of  the  company  declared 
to  be  forfeited  and  void.  Held,  that  an  action 
cannot  be  maintained  by  the  plaintiff  to  recover 
damages  from  the  receiver,  because  the  plaintiff 
was  not  continued  after  tliat  date  in  such  employ- 
ment as  agent  under  the  contract 

8.  A  plea  that  the  plaintiff  was  not  authorized 
to  transact  business  in  which  he  was  engaged, 
and  that  it  was  unlawful  to  engage  in  such  busi- 
ness, is  a  good  plea.  No  one  can  be  constrained 
to  do  an  act  against  the  law,  nor  can  he  be  cast 
In  damages  for  the  refusal  or  neglect  to  do  such 
act  or  permit  It  to  be  done. 

(Syllabus  by  the  Court) 

Action  by  Martin  Rosenbaum  against  the 
United  States  Credit  System  Company.  On 
demiurrer  to  pleas.     Overruled  In  part. 

Argued  February  term,  1897,  before  MAGIE, 
C.  J.,  and  DBPUE,  VAN  SYCJKEL,  and  LIP- 
PINCOTT,  JJ. 

R.  Wayne  Parker,  for  plalntlfT.  Howard 
Hayes,  for  defendant. 


VAN  SYCKEL,  J.  The  declaration  In  this 
case  sets  out  a  contract  by  which  the  plaintiff 
was  appomted  the  defendant's  agent  for  the 
state  of  Massachusetts  for  the  period  of  five 
years  from  December  1,  1892,  and  alleges  that 
on  the  23d  day  of  August  1894,  the  defendant 
without  the  fault  of  the  plaintiff,  ceased  and 
refused  further  to  employ  him,  and  for  this 
disregard  of  the  contract  damages  are  claimed. 
As  appears  from  the  declaration,  the  con- 
tract contains  the  following  provision:  "It  Is 
further  agreed  by  the  party  of  the  second  part 
(the  plaintiff)  that  during  the  first  three  years 
of  the  existence  of  this  contract  he  will,  dur- 
ing each  consecutive  three  months  thereof, 
procure  new  business  from  parties  who  have 
never  been  gtiarantied  by  this  company  prior 
to  the  procurement  of  said  business,  which 
said  business  shall  be  such  as  is  accepted  by 
said  company,  and  shall  be  actually  paid  for, 
to  an  amount  not  less  than  one  hundred  and 
twenty-five  thousand  dollars  ($125,000)  for 
each  of  said  three  months,  and  In  case  of  his 
failure  BO  to  do  the  said  comi>any  shall  have 
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the  right,  which  Is  hereby  expressly  reserved, 
to  terminate  this  contract  In  its  discretion." 
The  third  and  fourth  pleas  are  intended  to 
meet  this  clause  in  the  contract  They  each 
allege  that  "during  three  consecutive  months 
during  the  first  three  years  of  the  existence  of 
the  said  contract  the  plalntlfl  did  not  procure 
new  business,  from  parties  who  bad  never 
been  guarantied  by  the  defendant  prior  to  tlM 
procurement  of  said  business,  to  the  amonnt 
of  one  hondred  and  twenty-five  thousand  dol- 
lars," and  that  the  defendant  therefore  ter- 
minated the  said  contract.  The  thl(d  plea 
also  names  the  three  months  during  which 
the  required  amount  of  business  was  not  pro- 
cured, viz.  May,  June,  and  July,  1884.  To 
each  of  these  plees,  as  well  as  to  the  fifth 
and  sixth  pleas,  the  plaintiff  has  filed  a  sep- 
arate demuiTer. 

The  allegation  in  the  third  plea,  '^at  during 
three  consecutive  months  during  the  first  three 
years  of  the  existence  of  said  contract,  to  vrit, 
the  months  of  May,  June,  and  July,  in  the 
year  eighteen  hundred  and  ninety -four,  the 
said  plalntlfT  did  not  procure  new  business," 
«tc.,  if  true,  does  not  show  a  breach  of  the 
contract  on  the  part  of  the  plaintiff.  The 
plaintifF  did  not  stipulate  that  there  should 
he  no  three  consecutive  months  during  the 
first  three  years  of  the  contract  during  which 
the  business  procured  by  him  should  fall 
below  the  fixed  standard.  The  engagement  is 
that  the  minimum  amotmt  of  new  business 
shall  be  procured  in  each  consecutive  three 
months  during  the  past  three  years.  That  is 
equivalent  to  saying  during  each  consecutive 
quarter  commencing  December  1,  1892.  The 
first  quarter  contemplated  by  the  contract  Is 
December,  January,  and  February;  the  second, 
March,  April,  and  May;  and  the  thh:d,  June, 
July,  and  August,  and  not  May,  June,  and 
July,  as  in  the  plea  set  forth.  The  third  plea 
is  therefore  faulty  for  failing  to  aver  non- 
compliance with  the  terms  of  the  contract. 
The  fourth  plea  is  fatally  defective  for  the  like 
reason. 

The  fifth  plea  alleges,  in  substance,  that 
the  defendant  company  became  insolvent,  and 
ceased  to  employ  plaintiff,  because  it  was  de- 
clared to  be  Insolvent,  and  enjoined  from  domg 
bnsiness  by  the  court  of  chancery,  and  put  In 
the  bands  of  a  receiver,  and  that  Its  charter 
was  declared  to  be  forfeited  and  void  except 
for  the  purpose  of  the  collection  and  distribu- 
tion of  its  assets.  The  contract  alleged  in  the 
declaration  to  which  this  plea  is  Interposed 
Is  that  the  defendant  company  appointed  the 
plaintiff  its  agent  In  and  for  the  State  of  Massa- 
chusetts to  procure  applications  for  Insurance, 
which  appointment  was  to  continue  for  the 
period  of  five  years,  and  that  the  -company 
agreed  to  pay  the  plaintiff,  as  compensation  for 
his  services  as  such  agent,  the  sum  of  f5 
for  every  51,000  of  guaranty  Issued  by  It  upon 
applications  procured  and  presented  by  the 
plaintiff  and  the  renewals  thereof  on  all  reg- 
ular business,  and  *7  per  $1,000  of  guaranty 
-on  inferior  business,  so  long  as  be  shall  remain 


the  agent  of  satd  company,  sncb  sum  to  be 
paid  only  upon  receipt  by  the  company  of  all 
fees  or  premiums  due  for  each  certificate  of 
guaranty  or  renewal  thereof  issued  by  it  a» 
aforesaid.  What  the  effect  of  insolvency  and 
forfeiture  of  the  company's  charts  will  be 
upon  a  claim  for  damages  for  breach  of  a  con- 
tiact  made  with  one  who  has  no  connection 
with  the  conduct  of  the  business  of  the  com- 
pany need  not  be  considered.  The  discussion 
In  this  case  is  limited  to  the  effect  of  sucb  in- 
solvency and  forfeiture  npon  a  claim  for  dam- 
ages for  breach  of  a  contract  to  continue  the 
plaintiff  in  the  sarlce  of  the  company  after 
the  time  whai  the  receiver  was  appointed.  It 
is  well  settled  that  contracts  for  personal  serv- 
ices are  made  upon  the  implied  agreement  that 
both  contracting  parties  will  ccutlnue  to  liv& 
and  they  are  terminated  by  the  death  of 
either  party.  Farrow  v.  Wilson,  L.  R,  4  C 
P.  744:  Spalding  v.  Rosa,  71  N.  Y.  40,  and 
cases  cited.  The  distinction  between  contracts 
for  personal  service  and  contracts  with  policj 
holders  was  applied  in  People  t.  Globe  MuL 
Life  Ins.  Co.,  64  How.  Prac.  24ft  whicb 
was  a  case  involving  the  question  now  pre- 
sented, and  where,  as  in  this  case,  the  life  of 
the  company  was  extinguished  by  the  act  of 
the  state.  There  the  New  York  supreme  court 
held  that  a  general  agent,  whose  compen.<ia- 
tlon  depended  upon  his  snecess  in  procuring 
Insurance  for  the  company,  upon  which  be 
was  to  receive  a  p«rcentag^  conid  not  main- 
tain an  action  for  damages  against  the  re- 
ceiver, because,  before  the  expiration  of  the 
period  tor  which  he  was  engaged,  be  was 
prevented  by  the  insolvency,  receivership,  and 
dissolution  of  the  company  from  continuing 
his  employment.  This  view  vras  mianimonslr 
concurred  in  by  the  New  York  court  of  ap- 
peals. -The  views  of  the  court  are  presented 
in  a  clear  and  finclble  opinion  by  Mr.  Justice 
Finch.  People  ▼.  Globe  Mut  Life  Ins.  Co., 
91  N.  Y.  174.  The  rule  adopted  in  that  ca.<« 
will  be  accepted  here,  and  the  demurrer  to  the 
fifth  plea  overruled.  The  decree  declarlitf; 
insolvency  and  forfeiture  of  the  charter  and 
the  appolntm^it  of  a  receiver  operated  alite 
npon  the  company  and  its  agents,  so  that  nei- 
ther could  pertorax  and  put  the  otbo'  in  the 
wrong.  "There  being  no  right  to  continue  the 
service,  there  can  be  no  future  earnings;  and, 
as  the  prohibition  to  continue  the  corporate 
business  must  prevent  the  obtainment  of  other 
policies  of  insurance,  there  cannot  possibly  be 
an  allowance  of  damages  based  upon  the  poe- 
Bibilitles  of  future  earnings,  which  it  is  plain 
can  never  be  made."  People  v.  Globe  Mut. 
Life  Ins.  Co.,  04  How.  Prac.  240.  In  the  lan- 
guage of  the  contract  declared  upon,  "the 
plaintiff,  so  long  as  be  remained  the  agent  ot 
the  company,  was  to  be  paid  hia  stipulated 
percentage  only  upon  receipt  by  the  company 
of  all  fees  or  premiums  due  for  each  certifi- 
cate of  guaranty  or  renewal  thereof  issued  br 
It."  After  the  receiver  was  appointed,  and  tte 
charter  of  the  company  declared  to  be  void. 
It  Is  manifest  that  the  plaintiff  could  not  ob- 
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tain  any  business  for  fbe  company  upon  which 
bis  right  to  a  percentage  would  arise. 

The  sixth  plea  sets  up  a  Massachusetts  stat- 
nte,  providing  that  only  certain  classes  of 
risks  shall  be  the  subject  of  Insurance  In  that 
state,  and  that  no  foreign  insurance  company 
shall  be  allotred  to  do  business  in  that  state 
without  license  from  the  Insurance  commission. 
The  plea  further  alleges  that  tbe  defendant 
company  was  not  authorized  t»  transact  its 
business  In  Massachusetts,  that  the  plaintUf 
was  not  authorized  to  transact  the  business  as 
agent,  and  that  It  was  unlawful  to  eikgage  In 
the  bustoees  of  Indemnifying  any  person 
against  excess  losses  from  credit  In  said  com- 
monwealth, and  that  therefore  the  said  alleged 
contract  was  void.  The  objection  to  this  plea 
for  duplicity  cannot  be  considered  on  general 
demurrer.  It  must  be  taken  advantage  of  on 
motion  to  strike  out.  To  maintain  this  plea 
as  a  substantial  defense  to  the  action,  the  de- 
fendant cited  and  relied  upon  the  case  of  CSaf- 
lln  v.  Credit  Syst«n  Co.  (Mass.)  43  N.  B.  298; 
but  it  is  not  necessary  to  criticise  that  case. 
On  demurrer  the  all^ations  of  the  plea  must 
be  taken  to  be  true.  Asstmiing  it  to  be  true, 
as  alleged  In  this  plea,  that  the  plaintiff  was 
not  authorized  to  transact  the  business  which 
he  engaged  to  do,  and  that  It  was  unlawful  to 
engage  in  such  business,  it  is  obvious  that  no 
action  can  be  maintained  for  failure  to  employ 
the  plaintiff  to  transact  it.  No  (me  can  be  con- 
strained to  do  an  act  against  tb^  law,  nor  can 
he  be  cast  in  damages  for  the  refusal  or  neglect 
to  do  such  act  or  permit  It  to  be  done.  The 
demurrer  to  this  plea  must  be  overruled. 

The  demurrers  being  separate  to  eacb  plea, 
costs  will  be  allowed  to  the  party  preyalling 
in  each  case. 


DUFFY  V.  KELLT  et  al. 

(Conrt  of  Chancery  of  New  Jersey.    Jane  4, 
1807.) 

SpCOinO  PBRFOHIfAlfOB. 

A  lease  provided  that  the  tenant  should  have 
the  option  of  extending  the  same  for  another 
term,  "nnless  the  landlomi  shall  pay  a  (air  price 
for  the  building,"  to  be  erected  by  the  tenant, 
provided  three  months'  notice  be  given  by  either 
party  before  the  expiration  of  the  lease.  Held, 
that  a  suit  by  the  landlord,  who  had  elected  to 
purchase  the  building  and  had  given  the  required 
notice,  to  enforce  such  provision,  was  in  effect  a 
suit  for  specific  performance,  which  equity,  after 
fixing  the  (air  value  of  the  property,  would  en- 
force. 

Bin  by  William  DnfCy  against  John  Kelly 
and  another  for  specific  performance.  Decree 
for  complainant 

The  suit  is  in  the  nature  of  one  for  specific 
performance.  The  complainant,  by  his  bill, 
sets  out  that  be  is  the  owner  ot  a  lot  of  land 
In  Hoboken,  known  as  "No.  166  Newark 
Street,"  and  that  on  the  2d  of  Octolier,  1891, 
be  demised  the  same  unto  one  Adolpb  Horn 
for  tbe  term  of  five  years  from  that  day,  and 
the  lease  contained  a  cl&ase  in  these  words: 


"And  it  is  further  agreed  that  the  tenant  shall 
have  the  option  of  extending  this  lease  for 
the  further  period  of  five  years  for  the  same 
rent,  unless  the  landlord  shall  pay  a  fair 
price  for  tbe  building  that  Is  to  be  put  on  tbe 
premises  by  the  tenant,  provided  three 
months'  notice  in  writing  is  given  by  either 
party  before  the  expiration  of  this  lease." 
The  bill  further  sets  out  that  a  building  was 
erected  on  the  premises  by  Horn,  who  occu- 
pied the  same,  and  in  the  year  1894  assigned 
tlie  leasehold  Interest  to  the  defendant  John 
Kelly,  who  took  possession  and  has  occupied 
as  assignee;  that  subsequently  Kelly  exe- 
cuted a  chattel  mortgage  on  the  premises  to 
the  defendant  the  Bavarian  Star  Brewing  C<Hn- 
pany  to  secure  $700;  that  on  the  30th  of  June, 
1896,  and  more  than  three  months  before  tbe 
end  of  the  term  created  by  the  lease  In  question, 
the  complainant  gave  written  notice  to  Horn 
and  KeUy  that  he  had  elected  that  tbe  lease 
should  not  be  extended  for  the  further  term 
of  five  years,  but  that  the  same  shoold  ter- 
minate and  come  to  an  end  on  tbe  2d  day  of 
October  then  next,  and  that  the  complainant 
was  willing  to  pay  a  fair  price  for  the  build- 
ing erected  thereon  by  Horn;  and  that  Kelly 
was  notified  to  quit  and  surrender  the  prem- 
ises at  tbe  end  of  the  term.  The  bill  further 
alleges  that  a  fair  price  on  tbe  building  was 
$250,  and  that  complainant  tendered  that 
amount  to  Kelly,  but  that  Kelly  refused  to 
accept  it.  Complainant  tenders  himself  ready 
and  willing  to  pay  to  Kelly,  or  to  the  mort- 
gagee, as  the  court  may  decree,  such  sum  as 
the  court  shall  deem  a  fair  price  for  tbe 
building,  and  he  alleges  that  he  cannot  safely 
pay  to  either  without  the  consent  of  the  other, 
except  by  the  direction  of  this  court.  The  de- 
fendants have  answered  separately.  Kelly 
admits  the  material  allegations  Of  the  bill,  ex- 
cept the  cost  of  the  building  and  the  value  of 
the  propnty.  He  alleges  that  the  building 
originally  cost  $1,000,  and  that  it  is  worth 
that  now.  He  admits  the  mortgage,  and  th&t 
the  full  amount  of  $700  is  due  upon  it.  Final- 
ly hu  takes  the  point  In  his  answer  that  this 
court  has  no  Jurisdiction,  and  that  the  com- 
plainant has  full  remedy  at  law.  The  answer 
of  the  brewing  company  admits  simply  that 
It  bad  notice  of  the  clause  of  renewal  in  the 
lease;  sets  up  that  the  whole  amount  is  due, 
with  interest,  mi  the  mortgage;  and  prays 
such  relief  as  the  court  may  deem  equitable 
and  Just  There  is  no  allegation  in  the  plead- 
ings that  Kelly  ever  gave  complainant  notice, 
as  required  by  the  lease,  that  be  elected  to 
renew  the  term  for  five  years,  and  no  evi- 
dence of  any  such  notice  was  produced.  Evi- 
dence was  gone  Into  as  to  the  value  of  the 
building.  The  witnesses  for  the  complainant 
placed  it  at  about  $250,  oe  a  little  more,  and 
those  for  the  defendant  placed  It  at  upward 
of  $600.  Horn,  the  lessee,  called  by  com- 
plainant, stated  tbe  original  cost  of  the  build- 
ing, with  sewer  and  water  connections,  to 
have  been  $011.  A  witness  for  defendant 
went  Into  a  detailed  statement  ot  its  present 
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value,  and  fixed  It  at  $635;   that  being  tbe 
amount  It  would  cost  to  replace  It 

Collins  &  Corbln,  for  complainant.  Huds- 
peth &  Puster,  for  defendants. 

PITNEY,  V.  0.  (after  stating  the  facts). 
First,  with  regard  to  the  Jurisdiction  of  the 
court.  The  clause  in  question  is,  in  effect,  a 
contract  on  the  part  of  the  lessee  to  convey 
the  building  to  the  complainant,  lessor,  at  bis 
option,  at  a  fair  price.  This  is  a  necessary 
implication  from  the  scope  and  purpose  of  the 
contract  If  the  building  was,  in  fact,  so  an- 
nexed to  the  land  as  to  be  incapable  of  re- 
moval as  a  trade  fixture,  then  the  legal  title 
was  in  the  lessor,  and  no  actual  conveyance 
is  necessary.  If,  on  the  other  hand,  the  lessee 
has  the  right  to  remove  it,  a  formal  release  of 
that  right  is  proper.  The  clause  was  evident- 
ly framed  upon  the  idea  that  it  was  not  re- 
movable, and  the  provision  for  compensation 
was  manifestly  introduced  for  the  benefit  of 
the  lessee  by  way  of  protecting  him  against 
the  loss  of  the  amount  invested  in  the  build- 
ing. It  follows  that  the  suit  is,  in  effect,  one 
for  specific  performance.  The  circumstance 
tliat  the  Interest  here  in  question  may  be 
properly  classed  as  a  chattel  interest  Is  no 
objection  to  the  Jurisdiction  of  the  court. 
The  power  and  propriety  of  the  court  In  prop- 
er cases  to  deal  with  specific  performance  of 
contracts  for  the  sale  of  chattels  is  establish- 
ed by  a  series  of  authorities  In  New  Jersey, 
the  leader  being  Cutting  v.  Dana,  25  N.  J.  Eq. 
265,  followed  by  Rothholz  v.  Schwartz,  46  N. 
J.  Eq.  477,  19  AtL  312,  and  by  the  later  case 
of  Gannon  v.  Toole  (N.  J.  Oh.)  82  Atl.  702. 
In  the  last  case  the  Interest  dealt  with  was 
much  lilie  that  now  before  tbe  court  But 
In  essence,  the  subject-matter  here  is  real 
estate.  It  Involves  the  right  to  the  posses- 
sion of  the  land  itself,  as  well  as  of  the  build- 
ing which  has  been  erected  upon  it.  Then  I 
am  unable  to  see  how  the  complainant  can 
have  his  remedy  at  law.  By  his  notice,  given 
to  Kelly,  he  bound  himself  to  purchase  the 
building  at  a  fair  price,  and  barred  himself 
from  declaring  the  term  ended  except  upon 
terms  of  paying  for  the  building,  in  order 
to  maintain  an  action  at  law,  It  is  necessary 
for  him  to  malie  a  tender  of  a  fair  price  in 
advance  of  his  action.  And  there  are  two 
difflculties  in  the  way  of  that:  Fhrst  that 
he  has  no  mode  of  ascertaining  In  advancer 
what  a  Jury  will  consider  to  be  a  fair  price; 
and,  second,  be  might  not  be  quite  safe  In 
tendering  it  to  either  of  the  two,— Kelly,  the 
assignee  of  tbe  lease,  or  to  the  Bavarian 
Brewing  Comi>any,  as  mortgagee.  The  real 
position  of  the  complainant  is  that  of  a  per- 
son holding  a  contract  to  purchase  a  right  of 
possession  of  land  upon  paying  a  fair  price 
for  a  building  situate  upon  It  In  that  respect 
the  case  is  the  converse  of  Berry  v.  Van 
Wlnlfle,  2  N.  J.  Eq.  269,  where  the  aid  of  the 
court  was  asked  by  the  lessee,  who  had  a 
contract  from  the  lessor  to  pay  him  at  the 


end  of  the  term  tbe  value  of  Improvements 
to  be  put  upon  the  premises.  Viewed  in  the 
light  of  a  suit  for  specific  performance,  tbr 
power  and  duty  of  the  court  where,  as  here, 
it  Is  necessary,  in  order  to  do  Justice,  to  as- 
certain the  fair  value  of  the  subject  of  tbe 
sale,  must  be  considered  as  settled  In  this 
court  The  subject  was  considered  by  Chan- 
cellor Green  in  Van  Doren  v.  Robinson,  16  N. 
J.  Eq.  256,  at  page  260,  where  that  learned 
Judge  collected  the  authorities  and  stated  tbe 
result  thus:  "But,  where  tbe  contract  is  that 
the  land  shall  be  reconveyed,  not  at  a  price 
to  be  agreed  upon  by  the  parties,  but  at  s 
fair  price,  or  at  a  fair  valuation,  the  coon 
would  direct  the  valuation  to  be  made  by  a 
master,  and  will  enforce  the  execution  of  tbe 
contract."  It  Is  manifest  that  unless  tbe 
court  wlU  undertake  to  ascertain  tbe  fair 
value  of  the  building,  the  complainant  will 
be  in  great  danger  of  losing  tbe  benefit  of  tbe 
terms  of  his  contract;  and  that  consideration 
has  influenced  the  courts  In  the  direction  of 
assuming  that  duty  whenever  practicable. 
This  abundantly  appears  from  an  examina- 
tion of  the  later  English  authorities.  Pom. 
Spec.  Perf.  Cont.  {  151;  Fry*  Spec.  Perf.  (3i 
Am.  Ed.)  §  346;  Hopcraft  v.  Hickman,  2  Sim. 
&  S.  130;  Gaskarth  v.  Lord  Lowther.  12  \». 
107;  Jackson  v.  Jackson.  1  Smale  &  d.  184; 
Id.,  22  Law  J.  Ch.  873;  Milnes  v.  Gery,  14 
Ves.  400.  The  latter  was  an  action  for  spe- 
cific performance  of  a  contract  to  sell  an  es- 
tate at  a  price  to  be  fixed  by  two  indifferent 
persons,  one  to  be  named  by  one  party  and 
the  other  by  the  other  party,  and.  If  the  per- 
sons so  named  should  happen  to  disagree, 
then  these  two  to  choose  a  third  person, 
whose  determination  should  be  final.  Two 
persons  were  chosen,  but  were  unable  to 
agree,  and  were  unable  to  agree  upon  a  tiiird 
person.  Complainant  filed  a  bill  for  spedflc 
performance,  asking  the  court  to  appoint  a 
proper  person  to  make  tbe  valuation,  or  that 
the  valuation  should  be  ascertained  In  sncb 
other  manner  as  the  court  should  direct  Sir 
William  Grant  master  of  the  rolls,  held  that 
the  court  had  no  power  to  fix  the  price  in  any 
other  manner  except  in  that  mode  fixed  by 
the  parties,  but  at  page  40"  he  adds:  "The 
case  of  an  agreement  to  sell  at  a  fair  valua- 
tion is  essentially  diffMent  In  that  case  no 
particular  means  of  ascertaining  the  value 
were  pointed  out.  There  is  nothing,  there- 
fore, precluding  the  court  from  adopting  any 
means  adapted  to  that  purpose."  With  re- 
gard to  the  value  of  the  building  here  In 
question,  I  think  a  fair  valuation  wUl  be  ar- 
rived at  by  taking  the  actual  cost  of  tbe 
building,  and  water  and  service  connei-tion. 
which  was  $611,  and  make  a  moderate  allon-- 
ance  for  five  years'  wear  and  tear.  This  I 
fix  at  $61,  and  fix  the  valuation  at  $550.  A3 
the  complainant  made  his  ofTer  too  small,  and 
tbe  defendant  his  demand  too  large,  I  thinic 
it  right  that  each  party  should  pay  bis  own 
costs.  The  decree  will  be  that,  upon  tendei 
of  that  sum,  the  defendant  must,  release  all 
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rlcht,  title,  and  Interest  In  the  premises,  with- 
out prejDcUce  to  the  right  of  the  complainant 
to  recover  for  nse  and  occupation. 


CLARK  THREAD  CO.  t.  WILLIAM  CLARK 

CO. 

(Court  of  Chancery  of  New  Jersey.     May  29, 

1897.) 

TbaDU-MaKKS— IHrBISQEMBNT  — ISJDKOTIOK— 

Accounting. 

1.  In  a  suit  against  a  corporation  to  enjoin  Its 
use  of  the  trade-marlcs  of  the  complainant,  and 
to  obtain  an  accounting  of  profits,  the  fact  tliat  a 
previons  suit  had  been  brought  by  the  same  com- 
plainant against  the  selling  agent  of  the  defend- 
ant for  the  same  purpose,  and  that  there  had 
been  a  decree  for  an  injunction,  but  no  decree  for 
an  accounting,  in  that  suit,  does  not  estop  the 
complainant  from  obtaining  an  accounting  In 
the  second  suit;  it  appearing  that  the  selling 
agent  liad  been  employed  upon  a  salary,  and  re- 
ceived no  profits,  and  it  appearing  that  upon  that 
ground  no  decree  for  an  accounting  was  made 
against  him. 

2.  A  decree  for  an  accounting  in  a  suit  for  the 
infringement  of  trade-marks  can  only  be  made 
where  an  injunction  is,  or  coold  have  been,  grant- 
ed in  the  course  of  the  suit 

3.  An  injunction  will  be  granted  where  it  ap- 
pears tiiat  at  the  time  the  suit  was  begun  the 
defendant  was  infringing  the  right  of  tie  com- 
plainant to  the  exclusive  use  of  trade-marlcs, 
although  at  the  time  of  final  hearing  snch  prac- 
tices had  ceased,  and  although  the  defendant  had 
promised  a  peri;>etual  cessation  of  the  infringe- 
ment. 

(Syllabus  by  the  Court) 

Bill  by  the  Clarlc  Thread  Company  against 
the  William  Clark  Company.  Decree  for  com- 
plainant. 

Randolph,  Condict  &  Blade,  R.  V.  Llnda- 
bury,  and  Charles  D.  Meyer,  for  complainant. 
Edward  Q.  Keasbey  and  Henry  D.  DonniHly, 
for  defendant 

REED,  V.  O.  This  bffl  Is  filed  to  enjoin  the 
defendant  from  using  certain  trade-marks 
which  are  alleged  to  be  the  pn^terty  of  the 
complainant,  and  also  for  an  accounting  for 
the  profits  diverted  frcm  the  cc«nplalnant  to 
the  defendant  by  reason  of  the  previous  illegal 
use  by  the  defendant  of  such  trade-marks. 
Both  complainant  and  defendant  are  manufac- 
turers of  spool  cotton  thread.  Tbe  complainant 
insists  that,  long  before  the  organization  of  the 
William  Clark  Company  (the  defendant),  the 
Clark  Thread  Company  (the  complainant)  had, 
by  use,  acquired  an  exclusive  right  to  employ 
in  the  sale  of  Its  goods,  certain  words  and  let- 
ters npon  the  labels  upon  its  spools  and  boxes. 
It  Insists  that  the  defendant  has,  by  the  use  of 
the  same  or  similar  words  and  letters  printed 
upon  its  labels  upon  its  spools  and  boxes,  infrin- 
ged upon  tbe  property  right  of  the  complain- 
ant in  its  trade-marks.  The  questions  present- 
ed are:  First,  whether  the  Clark  Thread  Com- 
pany had  acqiUred  an  exclusive  right  to  use 
a  trade-mark;  second,  whether  this  right  has 
been  infringed  by  tbe  defendant;  and,  third, 
whether  there  shoold  be  an  Injunction  against 
tbe  farther  use  of  such  trade-marks  by  the  de- 


fendant, and  for  an  acoonnting  for  profits  aris- 
ing from  the  illegal  use  by  the  defendant  of 
such  trade-marks.  An  original  examinati<Mi  of 
these  questions  in  this  case  is  excluded,  be- 
cause of  a  previous  adjudication  made  In  the 
federal  courts.  This  Judgment  is  set  up  by 
both  complainant  and  defendant  as  an  estop- 
pel against  a  relitigation  of  the  points  in  is- 
sue, BO  far  as  the  former  decree  circumscribed 
and  defined  the  extent  of  the  exclusive  right 
of  the  complainant  to  use  certain  words  and 
letters,  and  as  an  estoppel  so  far  as  the  judg- 
ment enjoined  the  use  of  these  words  and  let- 
ters by  the  defendant.  This  previous  adjudi- 
cation is  also  set  up  by  the  defendant  as  a 
final  determination  against  the  right  of  the 
complainant  to  an  account  for  profits  in  this 
case.  The  points  to  be  decided  are  resolved 
Into  an  inquiry  whether  the  decree  in  the 
former  suit  has  put  at  rest  all  the  questions 
raised  by  the  pleadings  In  the  present  suit 
To  tmderstand  the  manner  in  which  the  suits 
are  related,  it  is  essential  that  the  purposes  ot 
the  first  suit,  tbe  parties  to  it,  and  the  several 
decrees  made  In  it,  shall  be  set  out  It  is 
equally  essential  that  the  pleadings  in  and  the 
progress  of  the  present  suit.  In  relation  to  the 
former  suit,  shall  also  be  exhibited.  The  bill 
in  the  first  salt  was  filed  In  the  United  States 
circuit  court  for  the  Southern  district  of  New 
York  in  January,  1883.  That  suit  was  brought 
by  toe  C3ark  Thread  Company,  the  present 
complainant,  against  one  Hobert  O.  Armltage. 
Armltagre  had  been,  and  then  was,  tbe  general 
manager  of  the  sales  department  of  the  Wil- 
liam ClariE  C<xnpany.  Tbe  William  Clark 
(Company  openly  defended  the  suit  against  Ar- 
mltage. The  bill  In  that  suit  was  filed  upon 
the  same  facts  as  is  the  biU  in  the  present 
suit  It  specifically  prayed  for  an  injunction, 
restraining  the  defendant  from  selling  thread 
under  the  name  or  designation  of  "Clarks,"  or 
the  "William  Clark  Co.,"  or  nnder  a  designa- 
tion of  which  the  word  "Clark"  or  "Clarks" 
should  be  a  part,  or  from  using  In  connection 
with  the  thread  the  collocation  of  the  three 
letters  "N.  E.  W.,"  horizontally  arranged 
across  a  circular  spool  label  or  otherwise. 
The  bill  also  prayed  for  an  accounting  for 
profits.  In  May,  1895,  a  decree  was  made  In 
that  case  by  Judge  Coie  In  the  district  court. 
67  Fed.  896.  By  that  decree  the  defendant 
was  restrained  from  using  the  words  "Clark" 
or  "Clarks"  except  when  those  words  occurred 
in  the  name  of  the  coriwration,  viz.  "The  Wil- 
liam Clark  Co.,"  and  when  so  used  in  good 
faith.  The  word  "Clark"  was  not  to  be  print- 
ed in  Giothlc  type  or  otherwise  so  as  to  be  In 
violation  of  the  injunction.  The  decree  was 
silent  as  to  the  right  of  Armltage  to  use  the 
letters  "N.  E.  W.,"  the  court  refusing  to  re- 
strain their  use.  After  this  decree  by  Judge 
Coxe  was  made,  the  bill  in  the  present  case 
was  filed,  on  July  17,  1895,  against  the  William 
(Hark  Company,  a  New  Jersey  corporation. 
This  bill,  as  I  bave  already  observed,  is 
grounded  npon  tbe  same  facts  as  the  previous 
bill,  and  prays  for  the  same  relief  against 
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the  William  Clark  Company  as  the  former  bill 
had  asked  against  Armltage.  To  this  bill  an 
answer  was  filed  by  the  William  Clark  Com- 
pany on  Norember  14,  1895,  in  which  answer 
it  was  set  up  that  the  decree  made  by  Judge 
Coze  in  the  former  suit  had  established  the 
right  of  the  defendant  to  use  the  corporate 
name  of  the  William  Clark  Company  upon  the 
thread  sold  by  that  company.  On  November 
27,  1805.  the  complainant  filed  a  petition  of 
appeal  from  a.part  of  the  decree  made  in  the 
circuit  court  of  the  United  States  to  the  United 
States  court  of  appeals  for  the  Second  cir- 
cuit, and  on  the  same  day  the  defendant  Ar- 
mltage filed  a  similar  petition  appealing  from 
parts  of  the  same  decree.  These  appeals  were 
decided  on  May  28,  1806.  21  0.  C.  A.  178,  74 
Fed.  036.  The  court  of  appeals  affirmed  the 
decree  below  in  respect  to  its  order  restraining 
the  defendant  Armltage  from  using  the  words 
"Clark"  or  "Clarks,"  but  the  court  also  de- 
creed that  the  defendant  was  not  entitled  to 
use  the  collated  letters  "N.  E.  W."  upon  Its 
labels  and  cl'rculars,  and  directed  an  injunction 
against  Armltage  accordingly.  In  the  mean- 
time nothing  had  been  done  In  the  present  suit 
■ubsequent  to  the  filing  of  the  answer.  After 
the  adjudication  in  the  court  of  appeals  in  the 
preceding  suit,  a  supplemental  bill  was  filed 
In  this  suit  on  August  1,  1896.  This  bill  set 
up  the  decree  In  the  appellate  court  as  conclu- 
■Ively  determining  between  the  parties  in  this 
suit  tbe  effect  of,  and  the  extent  of,  the  in- 
fringement by  the  defendant  of  the  trade- 
marks of  the  complainant  To  this  supple- 
mental bill  an  answer  was  filed  <m  March  3, 
1897.  The  answer  admitted  that  the  preced- 
ing decree  was  concluslTe  upon  all  matters  liti- 
gated in  that  suit,  and  claimed  that  inasmuch 
as  the  bill  in  the  former  case  prayed  for  an  ac- 
counting for  profits,  and  as  the  decree  In  that 
case  was  silent  upon  that  point,  the  matter 
of  accounting  was  thereby  ccnduslvely  settled 
against  the  right  of  the  defendant  to  an  ac- 
counting, and  so  estc^ped  the  Clark  Thread 
Company  from  now  insisting  upon  a  decree  for 
an  accounting.  It  is  therefore  perceiyed  that 
by  the  pleadings  in  this  suit  it  is  assuBied  and 
admitted  by  both  parties  that  in  so  far  as  the 
decree  In  the  federal  court  fixes  the  rights  of 
the  parties  in  relation  to  the  use  of  the  words 
"Clai*"  or  'Oiarks,"  and  the  use  of  the  let- 
ters "N.  H.  W.,"  the  Judgment  is  to  be  re- 
garded as  a  final  determination.  The  mooted 
point  is  whether  the  decree  in  the  preceding 
case  concludes  the  OKuplalnant  from  a  decree 
for  an  accounting  for  profits  in  this  case. 

Assuming  that  the  William  Clark  Company, 
by  openly  appearing  and  defending  Armltage, 
Its  serrant,  for  acts  done  within  the  line  of 
his  employment,  are  estopped  from  litigating 
anew  any  point  in  Issue  and  decided  in  that 
cause  (Lyon  v.  Stanford,  42  N.  J.  Eq.  411-414, 
7  Atl.  869,  and  cases  cited),  and  assuming 
that,  by  the  doctrine  of  mutuality  of  estop- 
pels, the  complainant  was  also  concluded  from 
again  litigating  in  a  suit  against  the  master 
any  question  so  settled  In  a  suit  against  the 


servant,  the  question  remains,  does  the  es- 
toppel reach  this  matter  of  accounting?  The 
effect  of  an  estoppel  by  Judgment  may  present 
two  aspects:  One,  where  a  second  suit  be- 
tween the  same  parties  Is  brought  for  the 
same  cause  of  action;  the  second,  where  a 
second  suit  between  the  same  parties  is 
brought,  not  for  the  same  cause  of  action. 
but  for  a  cause  of  action  bo  related  to  the 
cause  in  the  preceding  suit  that  some  matter 
the  establishment  of  which  is  essential  to  the 
recovery  by  the  complainant  in  the  last  suit 
was  in  Issue  and  determined  in  the  preceding 
suit.  In  respect  to  the  first  phase  in  which 
the  question  of  estoppel  presents  Itself,  it  is 
entirely  settled  that,  after  one  Judicial  de- 
termination by  a  court  of  competent  jurisdic- 
tion, a  second  suit  for  the  same  matter,  be- 
tween the  same  parties  or  their  privies,  can- 
not be  relltigated  In  the  same  or  any  other 
court.  Nor  does  It  matter  that  In  the  first 
suit  evidence  existed  which  was  withheld  or 
undiscovered,  or  that  the  law  was  misconceiv- 
ed by  the  court  or  left  unclted  by  counsel,  or 
that  no  defense  was  made  and  Judgment  went 
by  default,  or  that  only  one  of  several  de- 
fenses was  Interposed  by  the  defendant.  In 
spite  of  any  of  these  defects  In  the  prosecu- 
tion or  defense  of  the  action,  the  judgment 
stands  as  an  absolute  bar  against  a  second 
litigation  of  the  same  cause  of  action.  When, 
however,  a  second  suit  is  brought,  not  for 
the  same  demand,  but  for  a  cause  which  was 
a  part  of  the  same  matter,  but  was  not  In- 
cluded In  the  first  action,  the  estoppel  is  not 
so  sweeping.  In  such  instance,  only  those  Is- 
sues which  are  common  to  both  suits,  and 
which  had  to  be  or  were  actually  decided  in 
the  first  suit  are  regarded  as  res  adjudlcata 
in  the  second.  This  distinction  between  the 
two  kinds  of  estoppel  is  lucidly  stated  by  Mr. 
Justice  Field  In  Cromwell  v.  Sac  Co.,  »t  T. 
S.  351.  In  that  case  there  had  been  an  ac- 
tion upon  certain  county  bonds.  In  which  ac- 
tl<m  the  county  succeeded.  In  a  suljsequent 
action,  by  Bul)stBntiaUy  the  same  parties,  up- 
on other  coupons  on  the  same  bonds,  the  pre- 
vious judgment  was  set  up  as  an  estopi>eL 
Mr.  Justice  Field,  after  speaking  of  the  ab- 
solute estoppel  as  to  every  ground  whieb 
might  have  been  presented  in  the  preceding 
case  when  a  second  action  Is  brought  for  the 
same  cause,  goes  on  to  say:  "When  a  second 
action  is  upon  a  different  claim,  the  Judgment 
In  the  prior  action  operates  as  an  estoppel 
only  as  to  those  matters  in  Issue  or  points 
controverted  upon  the  determination  of  which 
the  finding  of  the  verdict  was  rendered.  In 
all  cases,  therefore,  when  it  is  sought  to  ap- 
ply the  estoppel  of  a  judgment  in  one  case  to 
matters  arising  in  a  suit  upon  a  diS'ereat 
cause  of  action,  the  inquiry  must  always  be 
as  to  the  point  or  question  actually  litigated 
and  determined  in  the  original  action,  not 
what  might  have  been  litigated  or  determin- 
ed." In  accordance  with  this  view,  it  had 
been  held  in  Steam-Packet  &>.  v..  Sickles,  24 
How.  333,  that,  where  the  record  of  the  first 
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suit  does  not  show  that  the  point  Involved 
was  actoally  decided,  parol  evidence  is  ad- 
missible to  show  the  state  of  affairs  that  ex- 
isted at  the  trial,  with  a  view  to  ascertain 
what  was  decided.  The  point  so  decided, 
namel7,  that  In  the  second  class  of  estoppels 
It  must  appear  tliat  the  point  set  ap  by  way 
of  estoppel  was,  or  most  have  been,  deter- 
mined in  the  original  suit,  was  re-atDrmed  in 
the  case  of  3£llne  v.  Deen,  121  U.  S.  525,  7 
Sup.  Ct.  1004;  was  recognized  in  Dooley  v. 
Porter.  140  Mass.  4»,  2  N.  E.  035;  Daggett  v. 
Oaggett,  14S  Mass.  516,  10  N.  B.  311;  Kilan- 
der  V.  Hoover,  111  Ind.  10, 11  N.  E.  796;  Peo- 
ple V.  Hall,  104  N.  Y.  170,  10  N.  E.  135;  Big- 
ley  y.  Jones,  114  Pa.  St.  510,  7  Atl.  54;  Rus- 
seD  T.  Place,  94  U.  S.  606.  The  strictness 
with  which  this  rule  has  been  applied  is  11- 
hiBtrated  in  the  case  of  Biirlen  v.  Shannon,  9tt 
Mass.  200.  This  was  an  action  brought  to 
charge  the  defendant  for  board  furnished  by 
the  plaintiff  to  defendant's  wife.  The  defense 
set  up  was:  First.  That  the  defendant  had 
been  divorced  by  a  decree  of  divorce  granted 
by  on  Indiana  court.  Second.  That  the  wife 
had  later,  herself,  sued  for  divorce  on  the 
ground  of  cruelty  and  desertion,  to  which 
suit  the  husband  had  set  up  two  defenses- 
First,  a  denial  of  the  cruelty  and  desertion; 
and,  sectKid,  that  he  had  already  obtained  a 
divorce  In  Indiana,— and  that  in  the  suit  of 
the  wife  against  him  the  cause  was  dismissed. 
The  judgment  in  this  case  was  relied  upon  in 
the  Bubsequoit  action  for  board  as  conclu- 
sively establishing  the  divorce,  and  so  oper- 
ated as  a  complete  defoise  to  the  action 
brongbt  against  him  for  the  wife's  board. 
Hot  tbe  court  held  otherwise,  because  the 
Judgment  which  dismissed  the  wife's  suit  for 
divorce  might  have  gone  upon  either  of  two 
gronndfi,  namely,  that  th^  husband  was  not 
guilty  of  cruelty  and  desertion,  or  that  he 
had  been  previously  divorced.  It  not  appear- 
ing, therefore,  that  the  question  of  divorce 
must  have  been  the  ground  upon  which  tbe 
case  was  decided,  or  was  the  ground  upon 
which  it  was  decided,  the  court  refused  to 
recognise  the  Judgment  of  dismissal  as  an 
estoppel.  In  the  opinion  in  this  case  by  Judge 
Foster,  all  the  cases  In  the  Massachusetts 
court  are  collected  in  support  of  the  doctrine 
that  it  must  appear  that  the  point  involved 
was  necessary  to  the  Judgment  in  the  pre- 
ceding cause,  or  was  a  fact  In  issue,  and  was 
decided.  In  the  language  of  Mr.  Smith  in 
Us  learned  note  to  the  leading;  case  of  the 
Duchess  of  Kingston,  2  Smith,  Lead.  Gas. 
marg.  p.  500:  "It  Is  not  necessary  that  the 
point  on  which  it  is  sought  to  estop  should 
have  been  the  only  one  In  issue  on  the  pre- 
Tions  occasion.  It  Is  enough  if  it  be  one 
which  must  have  been  decided."  The  strict- 
ness in  which  this  rule  should  logically  be, 
and  has  been,  enforced,  is  Illustrated  by  that 
leading  case  itself.  In  that  case  the  house  of 
lords  bad  propounded  to  the  Judges  the  ques- 
tion whether  a  sentence  by  a  spiritual  court 
against  a  marriage  in  a  suit  for  Jactitation  of 


marriage  is  conclusive  evidence,  so  as  to  estop 
the  counsel  of  the  crown  from  proving  tbe 
marriage  in  on  indictment  for  polygamy. 
The  auiswer  of  the  Judges  was  that,  apart 
from  the  fact  that  the  parties  in  the  two  pro- 
ceedings were  not  the  same,  there  was  no 
estoppel,  because  in  the  ecclesiastical  court 
tbe  sentence  had  only  a  qualified  effect,  viz. 
that  the  parties  had  failed  in  the  proof,  and 
that  the  libelant  was  free  from  all  matrimon- 
ial contract,  so  far  as  yet  appears,  leaving  it 
open  to  new  proof  of  marriage,  so  that  the 
sentence  only  proved  that  it  did  not  yet  ap> 
pear  that  they  were  married,  and  not  that 
they  were  not  married.  "Tbe  sentence,  and 
this  Judgment,"  said  Chief  Justice  De  Gray, 
"may  stand  well  together,  and  both  proposi- 
tions be  true."  Now,  the  obvious  rule  con- 
trolling estoppels,  as  stated  and  illustrated 
by  tills  case,  is,  in  my  Judgment,  applicable 
to  the  point  involved  in  the  present  case.  Tbe 
test,  as  stated  by  Chief  Justice  De  Gray,  is 
whether  the  decree  in  the  former  suit  refusing 
an  accounting,  and  a  deciee  In  this  suit 
awarding  an  accounting  can  stand  together. 
The  condition  calling  for  the  ^plication  of 
the  rule,  It  is  true,  is  in  this  case  novel,  but 
the  applicability  of  the  rule  seems  to  be  log- 
ically certain. 

In  the  present  case  the  estoppel  against  the 
master  rests  upon  the  Identity  of  himself  and 
his  servant  as  defendants  in  the  previous  suit. 
It  is  apparent  that  if  the  identity  of  the  two  de- 
foidauts  in  the  two  suits  was  not  perfect,  in 
respect  to  their  several  responsibilities  for  the 
matters  involved  in  the  two  suits,  the  causes  of 
action  would  not  be  Identical.  The  cause  of 
action  against  tbe  servant  would  not  be  the 
same  cause  of  action  for  which  the  suit  against 
tbe  principal  is  prosecuted.  As  to  those  mat- 
ters decided  in  the  previous  case  as  to  which 
there  was  perfect  Identification  (1.  e.  matters 
done  by  direction  of  tbe  master,  and  which 
could  not  have  been  decided  for  or  against  the 
servant  without  deciding  that  the  power  of 
the  master  to  so  direct  ills  servant  was  with 
or  without  legal  warrant),  there  was  a  com- 
plete estoppel  against  the  latter.  In  respect 
to  such  conduct  of  the  ag«it,  an  adjudication 
that  it  was  or  was  not  legal  was  an  adjudi- 
cation that  the  direction  of  tbe  master  was 
or  was  not  legal.  If,  however,  the  decision 
in  favor  of  the  agent  had  been  put  upon  tbe 
ground  that  the  agent  had  done  n(»e  of 
tbe  acts  charged,  while  it  would  be  conclu- 
sive in  a  subsequent  suit  against  the  princi- 
pal for  the  result  of  any  of  those  acts  of  that 
agent,  it  would  clearly  afford  no  immunity 
to  the  principal  for  any  act  done  by  another 
agent.  So  of  any  act  of  the  agent  aside  from 
the  scope  of  his  agency,  either  by  original  au- 
thorization or  subsequent  ratification,  it  seems 
entirely  clear  that  a  Judgment  for  or  against 
the  former  could  not  affect  tbe  latter.  There 
would  be  no  identification  of  parties  In  regard 
to  such  matters,  and  so  the  latter  suit  would 
have  been  brought  for  a  different  cause— in- 
deed, against  different  parties.    For  instance. 
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tf  the  former  suit  In  the  federal  court  could 
have  been  and  bad  been  brought  for  a  simple 
accounting,  and  bad  failed  because  the  agent 
bad  not  sold  any  goods,  it  would  have  set- 
tled nothing  In  a  suit  against  the  priuciiKil  for 
goods  sold  by  any  other  agent.  So  if,  by  the 
terms  of  the  agency,  there  was  no  right  of 
the  agent  to  receive  profits,  or  he  had  received 
none,  it  Is  equally  apparent  that  a  judgment  on 
that  ground  In  favor  of  the  agent  would  de- 
cide nothing  as  to  the  principal  who  had  actu- 
ally received  profits.  Now,  the  latter  condi- 
tion of  affairs  seems  to  be  the  present  posture 
of  the  litigation  before  me.  In  the  former  suit 
brought  by  this  complainant  against  the  sell- 
ing agent  of  the  present  defendant,  the  selling 
of  the  goods  by  the  servant  was  admitted, 
and  It  was  conceded  that  the  use  of  the  labels 
by  the  servant  was  by  direction  of  the  mas- 
ter. The  right  of  the.  agent  depended  upon  the 
right  of  the  master  to  use  the  Interdicted  la- 
bels. If  the  agent  had  no  right,  the  master 
had  none,  and  vice  versa.  The  same  evidence 
which  supported  or  destroyed  the  right  of  one 
equally  supported  or  refuted  the  right  of  the 
other.  It  was  impossible  to  grant  or  refuse 
an  Injunction  against  the  agent  which  did  not 
rest  upon  the  right  of  both  mastw  and  serv- 
ant to  employ  the  questioned  devices  In  the 
defendant's  absence.  Conceding,  then,  that 
the  defendant  company  had  so  Identified  Itself 
with  the  servant  In  the  preceding  suit  as  to 
be  bound  by  the  decision  of  the  court  In  re- 
gard to  the  right  of  the  agent  to  use  the 
labels,  it  Is  entirely  clear  that  so  far  the  Issue 
In  the  two  cases  Is  precisely  the  same. 

But  when  we  leave  the  ground  upon  which 
the  Injunction  went,  and  reach  the  matter  of 
an  accounting  for  profits,  the  two  cases  pre- 
sent quite  different  aspects.  It  is  apparent  at 
once  that,  assuming  that  both  principal  and 
agent  were  guilty  of  violating  the  property 
rights  of  the  complainant  by  an  Illegal  use  of 
Its  trade-marks,  nevertheless  the  question  of 
the  liability  of  each  to  account  for  profits  must 
depend  upon  entirely  different  considerations. 
A  decree  for  an  accounting  could  go  only  If 
It  appeared  that  there  was  something  for 
which  the  defendant  was  liable  to  render  an 
account.  If  the  court  Is  satisfied  that  nothing 
Is  due  to  the  complainant  from  the  defendant, 
no  further  proceedings  vrill  be  permitted,  and 
the  bill  will  be  dismissed.  Campbell  v.  Camp- 
bell, 8  N.  J.  Eq.  738;  SKout  v.  Seabrook's 
Bx'rs,  30  N.  J.  Eq.  187.  The  same  obvious 
course  In  refusing  an  accounting  In  a  patent 
case  was  taken  In  Bergman  v.  McMillan,  17  Ch. 
Dlv.  423;  Fry,  J.,  saying  that  he  could  not  di- 
rect an  accounting  for  profits  which  were  non- 
existent It  Is  entirely  clear  from  the  record 
In  the  preceding  case  and  the  testimony  In  this 
that  this  was  the  reason  why  the  decree  In  the 
former  case  was  silent  upon  the  question  of 
accounting.  It  appeared  In  the  evidence  of 
the  preceding  case,  without  contradiction,  and 
was  stated  In  the  brief  of  counsel  for  the 
defendant  In  that  case,  that  Armltage  was  an 
employe  of  the  William  Clark  Company,  upon 


a  stated  salary,  beyond  which  he  received 
nothing.  All  the  profits  received  from  salea 
made  through  his  agency  went  to  the  pres- 
ent defendant.  If  the  agent  received  no 
profits.  It  did  not  follow  that  the  principal  re- 
ceived none.  Therefore  the  decree  in  the  first 
case,  based  upon  the  fact  that  the  agent  bad 
received  no  profits,  could  not  conclude  the 
complainant  from  an  accounting  against  the 
principal  for  profits  which  It  had  received. 
The  two  decrees  can  stand  together.  In  my 
Judgment,  there  exists  no  estoppel  against  a 
decree  In  favor  of  the  complainant  for  an  ac- 
counting. 

But   the  defendant  Interposed  another   ob- 
jection against  the  award  of  an  accounting  for 
profits.     This  obJectiMi  Is  based  upon  the  in- 
sistence that  a  court  of  equity  has  no  Juris- 
diction to  entertain  a  suit  simplicity:  for  an 
accounting  for  profits;    that  such  an  account- 
ing can  only  be  awarded  as  incidental  to  an 
Injunction;  that  the  complainant  is  not.  In  this 
suit,  entitled  to  an  injunction.     The  first  and 
second  of  these  propositions  are  entirely  set- 
tled.    The  only  way  a  court  of  equity  can  ac- 
quire Jurisdiction  to  order  an  accounting  for 
profits  in  this  class  of  suits  is  by  obtaining 
Jurisdiction  over  some  equitable  matter,  with 
which  the  matter  of  accounting  is  so  Inter- 
woven as  to  Justify  the  court  in  settling  all 
questions  In  one  suit     The  query  remains, 
then.  Is  the  complainant  entitled  to  an  injimc- 
tion?    At  the  date  when  this  bill  was  filed,  lo 
July,  1895,  It  Is  entirely  clear  that  the  defend- 
ant was  violating  the  right  of  the  complain- 
ant, by  selling  goods  under  labels  having  upon 
them  the  letters  "N.  E.  W."     It  Is  undenled 
that  tbis  conduct  continued  until  after  the  de- 
cree in  the  United  States  court  of  appeals  oo 
May  28,  1896.     Since  then  the  words  and  let- 
ters, the  use  of  which  was  Interdicted  by  that 
decree,  have  n»t  been  employed  by  the  de- 
fendant    The  defendant  Insists,  for  this  rea- 
son, that  no  decree  enjoining  It  from  such  in- 
fringement should  now  be  signed  against  It 
It  may  be  remarked  that  the  property  right 
which  a  party  has  In  a  trade-maik  Is  of  the 
same  quality  as  a  copyright  or  the  right  to  a 
patent  and  the  remedies  accorded  to  the  own- 
er of  either  of  these  kinds  of  property  are,  ex- 
cept as  they  may  be  controlled  by  statutory 
regulations,  analogous.     The  rule  which  pre- 
vails in  the  federal  court  In  respect  to  the 
granting  of  an  accounting  in  patent  cases  is 
that  the  right  does  not  depend  upoa  the  ques- 
tion whether  there  Is  need  for  the  Injunction 
at  the  time  of  the  hearing.    The  rule  as  stat- 
ed In  Bragg  Manufg  Co.  v.  City  of  Hartford. 
56  Fed.  292,  Is  this:   "The  test  of  Jurisdiction 
[to  decree  an  accounting]  applied  in  the  later 
cases  Is  whether  the  bill  Is  filed  In  season  to 
enable  the  complainant  under  the  rules  and 
practice  of  the  court,  to  move  for  and  obtain 
an  Injunction  before  the  expiration  of  the  pat- 
ent."    If  so,  although  there  may  be  nothing 
for  the  injunction  to  restrain  at  the  time  of 
the  hearing  (the  patent  having  expired),  yet. 
Jurisdiction  having  existed  to  grant  an  injunc- 
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tlon  npon  the  bill  filed,  the  account  will  be 
decreed.  Singer  Manurg  Co.  v.  Wilson  Sew- 
lug-Mach.  Co.,  38  Fed.  580.  The  condition  of 
affairs  whlcli  existed  at  the  time  of  the  filing 
of  the  bill,  and  continued  to  exist  thereafter 
for  10  months,  was  such  as  to  entitle  the  com- 
plainant to  a  preliminary  injunction.  And 
conceding  that  the  defendant  has  ceased  to 
Infringe  since  May  28,  1806,  that  cessation 
will  not  defeat  the  complainant's  right  to  a 
decree.  Even  if  there  is  coupled  with  the 
fact  of  past  eesssatlon  a  promise  of  a  perpetual 
discontinuance  of  the  Infringement,  this  wlU 
sot  defeat  the  Injunction.  Where,  upon  a  bill 
to  enjoin  Infringemenla  of  patent  rights,  the 
defendant  admits  the  Infringement,  and  asserts 
that  after  the  bill  was  filed  he  refrained  from 
the  use  of  the  thing  patented,  and  asserts  that 
he  will  not  afterwards  infringe,  this  is  no  rea- 
son why  the  Injunction  should  not  Issue  or  be 
made  perpetual.  Chemical  Works  v.  Vice,  14 
BUtchf.  179,  Fed.  Case.  Xo.  12,136;  WoUen- 
eak  y.  Reiher,  28  Fed.  427;  Iron  Works  v. 
Flake,  30  Fed.  622;  Celluloid  Manufg  Co.  y. 
Arlington  ManuTg  Co.,  34  Fed.  324;  Facer  ▼. 
Steel- Work  Co.,  38  Fed.  231;  1  Spell.  Estr. 
Belief,  par.  829,  and  other  cases  there  cited. 
The  principle  upon  which  the  Injunction  goes 
Is  that  the  defendant  was  a  wrongdoer  when 
the  bill  was 'filed,  and,  having  been  a  wrong- 
doer once,  he  may  be  so  again,  in  spite  of  his 
asseveration  that  he  will  not  repeat  the  in- 
fringement; and,  further,  that  If  the  defend- 
ant Intends,  In  good  faith,  to  keep  his  prom- 
ise, the  Injunction  will  not  harm  him;  other- 
wise It  will  be  a  security  for  the  plalntifl^  that 
his  right  will  not  be  again  Inyaded.  Although 
these  were  cases  where  the  bill  was  filed  to 
enjoin  the  Infringement  of  patent  rights,  yet, 
as  already  obserred,  th^  stand  upon  the 
same  principle  as  bills  to  restrain  infringe- 
ment of  copyrights  or  trade-macliB.  The  role 
eontitdling  the  allowance  of  a  final  injunction 
in  respect  to  one  of  these  rights  logically  ai»- 
pUes  to  cases  of  yiolation  of  all.  Mr.  Kerr 
lays  it  down  as  the  rule  in  regard  to  bills  to 
restrain  the  violation  of  trade-marks  that  the 
owner  of  a  trade-mark,  where  the  mark  has 
been  illegally  taken  by  another.  Is  not  bound 
to  rely  upon  his  assurance  or  promises  not  to 
repeat  the  illegal  appropriation  of  the  marie, 
but  Is  entitled  to  the  protection  of  the  court 
by  Injnnction.  Kerr,  InJ.  p.  422;  Millington 
T.  Fox,  3  Mylne  &  0.  338;  Edelsten  v.  Bdel- 
sten,  1  De  Oex,  J.  8c  9.  185;  Geary  v.  Norton, 
1  De  Gex,  J.  &  S.  11.  I  will  advise  a  decree 
enjoining  the  defendants,  and  for  an  account- 
ing for  profits,  in  accordance  with  the  prayer 
of  the  blU. 


CHANDLER  v.  MILLS  et  al. 

{Prerogative   Court  of  New  Jersey.     June  10, 
1807.) 

WiLUI — CUSTODT  OF  FcNDS. 

Testator  gave  ail  his  property,  real  and  per- 
«onal,  to  his  son,  and  directed  the  executor  to 


invest  same,  and  use  the  income  for  the  son's 
support  during  minority.  Testator  had  taken 
under  a  will  a  fund  having  the  quality  of  realty, 
being  obtained  by  a  conversion  of  really  in  ex- 
cess of  a  testamentary  direction.  Beld,  that  tes- 
tator's executor,  and  not  the  guardiaD  of  the 
minor,  was  entitled  to  the  custody  of  such  fund. 

Appeal  from  orplians'  court,  Morris  county; 
Cutler,  Judge. 

Proceeding  between  Frank  R.  Chandler  and 
Alfred  Mills,  surviving  executor  of  Qeorge 
Pomeroy,  deceased,  and  others.  From  a  de- 
cree said  Chandler  appeals.    Reversed. 

Guild  &  Lam,  for  appellant  Alfred  Mills, 
pro  se. 

REED,  Vice  Ordinary.  The  facts  upon 
which  the  decision  of  the  appeal  depends  are 
these:  Mr.  Alfred  Mills,  as  suryiving  executor 
of  the  last  will  of  George  Pomowy,  deceased, 
filed  a  final  accoimt,  by  which  it  appeared  that 
there  was  in  bis  hands  the  smn  of  92,200.76, 
derived  from  the  proceeds  of  the  sole  of  real 
estate  which  belonged  to  Mr.  Pomeroy,  the 
deceased.  Edward  Pomeroy  was  one  of  the 
three  residuary  legatees  under  the  will  of  the 
testator.  Edward  Pomeroy  had  died  testate 
in  1887.  By  his  will  he  gave  all  his  real  and 
personal  property  to  his  brother,  George  P. 
Pomeroy,  who  sanrived  him.  Frank  A. 
Chandler,  of  Chicago,  was  his  administrator 
with  the  will  annexed.  Later  in  the  same 
year,  Gewrge  P.  Pomeroy  died  testate,  by  his 
will  leaving  all  his  property  to  his  son,  Eu- 
gene O.  Pomeroy,  who  Is  still  a  minor,  nie 
orphans'  court  ordered  a  sum,  being  the  one- 
third  of  the  amount  of  $2,290.76,  after  ex- 
penses were  deducted,  to  be  paid  to  the  guard- 
ian of  the  mbior,  Eugene  C.  Pomeroy.  This 
Biun  of  $2,290.76,  the  one-third  of  which  was 
ordered  to  be  paid  to  the  guardian  of  Eugene 
C,  was  an  amount  In  excess  of  the  sum  of 
$50,000,  received  by  the  executors  of  George 
Pomeroy  from  a  sale  of  real  estate  made  by 
tfaem  under  a  direction  in  the  will  of  George 
Pomeroy  to  raise  the  sum  of  $50,000  by  sale 
of  a  part  of  the  realty  for  the  purpose  of  in- 
vestment for  a  purpose  set  out  hi  that  will. 
A  detailed  statement  of  the  provision  from 
which  the  sale  arose  Is  unnecessary,  for  It  is 
not  denied  that  this  sum  of  $2,290.76  is  to  be 
regarded  as  realty.  This  is  very  properly  ad- 
mitted by  all  parties.  Inasmuch  as  the  direction 
to  convert  was  exhausted  when  the  $50,000 
was  realized.  This  sum  therefore  belonged  to 
Edward  Pomeroy  as  realty,  as  such  passed  by 
his  will  to  George  P.  Pomeroy.  The  question 
now  is  whether,  under  the  will  of  George  P. 
Pomeroy,  this  sum  goes  to  the  executor,  or  to 
the  guardian  of  the  minor  child,  Eugene  C. 
Pomeroy.  His  will,  as  already  observed, 
gives  nil  his  estate  and  property  of  every  de- 
scription, real  and  personal,  to  his  son,  Hhigene 
0.  Pomeroy,  not  to  be  delivered  over  to  him 
until  he  shall  have  attained  his  majority,  and 
Ontil  that  time  to  be  held  and  managed  by  his 
executor.  The  will  proceeds,  after  naming  the 
executors,  as  follows:  "I  do  hereby  direct 
that  all  the  estate  and  property  herein  be- 
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qoeathed  to  my  aoo,  Eugene  C.  Pomeroy,  shall 
be  held  and  managed  dnting  his  minority  by 
my  executrix  hereinabove  named,  and  shall 
be  kept  safely  Invested  In  United  States,  state, 
or  municipal  bonds,  or  In  mortgages  upon  un- 
incumbered real  estate,  worth,  exclusive  of 
buildings,  at  least  one-third  more  than  the 
amount  loaned  thereon;  and  the  Income  from 
my  estate  to  be  used  and  applied  to  the  sup- 
port and  education  of  my  said  son  until  he 
attains  the  age  of  twenty-one  years,  when  the 
whole  estate,  both  principal  and  accrued  and 
unexpended  interest,  shall  be  paid  over  to  him. 
I  hereby  empower  and  authorize  my  executrix, 
in  case  she  shall  deem  it  necessary,  to  use  a 
part  of  the  principal  of  my  estate  for  the  sup- 
port and  education  of  my  said  son,  and  the  re- 
mainder of  such  cause,  together  with  all  ac- 
crued and  unexpended  interest,  to  be  paid 
over  to  him  at  his  malority.  In  case  of  the 
death  of  my  said  son  before  attaining  his  ma- 
jority, and  without  issue  surviving,  my  said 
estate,  ae  such  remainder  thereof,  to  be,  by 
such  executrix,  paid  over  to  certain  parties 
named."  It  is  dear  under  the  language  of 
this  will  that  all  the  property  of  the  testator 
should  be  held  and  managed  during  the  minor- 
ity of  Engene  C,  by  the  executor  or  execu- 
trix. The  personal  property  of  the  testator  of 
course  wait  to  Chandler,  as  executor.  That 
he  la  empowered  to  nold  the  residne  of  such 
property  for  the  payment  of  debts  and  expens- 
es during  the  minority  of  Eugene  C.  Is  entirely 
dear.  It  has  been  already  decided  by  Vice 
Chancellor  Stevens  that  the  will  ooofers  upon 
an  executor  a  power  to  convert  the  real  estate 
of  a  testator  by  sale.  The  proceeds  of  sod) 
■ale  he  Is,  of  course,  to  Invest  during  the  mi- 
nority of  Eugene.  In  what  respect  does  the 
power  of  the  executor  over  the  sum  in  qnestlOD 
differ  from  his  right  In  the  other  real  and  per- 
sonal property  of  tiie  testator?  It  differs  from 
land  only  In  the  fact  that  it  Is  actually  con- 
voled.  The  executor  could  not  convert  It 
again  by  sale,  but  he  could  do  all  that  was 
oecessaty  to  reduce  It  to  possession,  so  that  he 
could  invest  It  under  direction  of  the  will. 
He  demanded  It,  and  so  perfected  his  right 
to  It  as  a  part  of  the  estate  of  the  testator.  In 
my  Judgment,  the  control  which  the  vrfll  of 
Gteorge  P.  Pomeroy  gives  to  the  executor  over 
his  property,  real  as  well  as  personal,  confers 
npon  him  the  right  to  the  possession  of  the 
BOm  of  money  which  possesses  the  quality  of 
realty.    The  decree  below  must  be  reversed. 


BRAY  et  al.  v.  OCEAN  CITY  R.  CO. 
OCEAN  CITY  R.  CO.  v.  BRAY  ct  al. 

(Court  of  Chancery  of  New  Jersey.    May  S, 

1897.) 

iNfowcrrioNB — When  Issttbd— Motive. 

The  dmncellor  refused  to  enjoin  a  railroad 

company  from  conitructiug  its  line  across  com- 

Elainant's  land,   before   condemning  his   interest 
1  same,  where  the  value  of  the  land  was  nom- 
inal, and  defendant  had  made  every  effort  to  get 


title  thereto,  and  complainant  had  puiciiascd  It 
at  the  instance  of  a  rival  road  of  defendant,  and 
with  its  money,  and  for  the  sole  purpose  of 
baffling  defendant  in  the  completion  of  its  line, 
since  an  injunction  does  not  issue  a*  of  right, 
and  the  rule  that  courts  take  no  notice  of  the  par- 
pose  in  the  mind  of  the  parties  in  asserting  or 
defending  their  rights  had  no  applicatiou. 

Separate  bills  by  the  Ocean  City  Railroad 
(Company  against  Thomas  Bray  and  others, 
and  by  ThcHuas  Bray  and  others  against  the 
Ocean  City  Railroad  Company,  for  Injunction. 
The  suits  were  consolidated  and  heard  to- 
gether.    Bills  dismissed. 

Robert  H.  McCarter,  ft>r  Ocean  C9t7  B.  Ca 
H.  M.  Snyder  and  Samud  H.  Orey,  for  Ttaom- 
as  Bray  and  others. 

REED,  y.  Ci.  These  are  two  suits,  insti- 
tuted practically  simultaneously,— one,  by 
Thomas  Bray  and  others  for  the  portMise  of 
enjoining  the  Ocean  City  RaUroad  Company 
from  crossing  his  land,  before  condemning  his 
Interest  in  the  same,  for  the  prc^iosed  route  of 
the  defendants  across  his  premises;  and  the 
other  suit  by  the  Ocean  City  Railroad  Com- 
pany, for  the  purpose  of  enjoining  Mr.  Bray 
from  resisting  the  company's  agents  from  con- 
structing Its  road  along  the  located  route 
across  Mr.  Bray's  land.  By  an  order  maile 
at  the  hearing,  the  two  suits  were  consolidated, 
and  evidence  taken,  and  arguments  beard  at 
the  same  time  in  both.  Mr.  Logan  Bnllltt  and 
Mr.  Henry  Day  projected  a  railroad  to  run 
from  a  point  on  the  South  Jersey  Railroad,  a 
little  east  of  Petersburgh,  to  Ocean  City.  On 
June  8,  1896,  the  company  was  incorporated, 
l)y  filing  a  certiflcats  under  the  general  rail- 
road act.  As  I  understand,  most  of  the  rl^t 
Of  way  bad  already  been  bargained  tor,  and 
about  three  miles  of  the  road  bad  been  buUt 
when  the  artides  of  Incorporadan  had  been 
filed.  Ilie  agents  of  the  promoters  aC  the 
Ocean  City  Railroad  Company  were  under  tlie 
Impression  that  tlie  land  now  the  subject  of 
ccmtention  bdonged  to  one  Mr.  Bridgewater, 
and  they  procured  from  him  a  contract  to  con- 
vey said  land  to  the  laflrood  company.  Act- 
ing imder  their  auppoaed  rights,  tbe  agenta 
of  the  railroad  company  entered  upon  the 
ground,  placed  some  stakes  therein,  and  drove 
pilings  across  the  thoroughfare  (fbr  the  land 
was  partly  sutameq^),  and,  as  Mr.  Day  says, 
idaced  coal  and  oU,  for  construction  purpoeeK, 
upon  the  premises.  This  work  began  about 
the  1st  of  May,  and  continued  until  the  Iiill 
In  the  suit  by  Mr.  Bray  was  filed,  and  the 
company  was  enjoined.  Tbe  history  of  tbe 
title  to  this  land  now  dalmed  by  Mr.  Bray 
seems  to  be  this:  Mr.  Fowler  is  the  engineer 
who,  with  Mr.  Loomis,  located  the  route  of 
the  Ocean  City  Railroad,  and  he  is  also  a  dep- 
uty surveyor  of  the  bonrd  of  proprietors  of 
West  Jersey.  He  had  negotiated  the  contract 
with  Mr.  Bridgewater  for  the  purchase  of  the 
locus  in  quo.  Mr.  Fowler  became  doubtful  as 
to  Bridgewater's  title  to  the  land,  and  con- 
duded  that  the  land  had  never  been  located. 
He  says  he  put  in  a  stake  on  June  25th,  and 
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supposed  that  by  that  act  he  had,  by  the  rales 
of  the  board  of  proprietors,  three  mooths  to 
finish  a  surrey.  When  he  got  ready  to  make 
the  Borvey,  be  started  frcmi  Philadelphia  for 
that  purpose.  On  the  same  train  vraa  Mr. 
Haines,  the  aurreyor  general  of  the  board  of 
proprietors  of  West  Jersey,  who  had  been  em- 
ployed In  the  Interests  of  the  West  Jersey  & 
Sea  Shore  Railroad  Company,  to  make  a  sur- 
vey of  the  same  land  for  them.  Mr.  Haines 
went  upon  the  ground  the  same  night,  and  came 
back  the  next  morning,  leaving  others  to  com- 
plete the  wcM-k  which  he  had  Initiated.  The  re- 
sult of  the  labor  of  those  whom  he  had  left  be- 
hind was  communicated  to  Mr.  Bjdnes  by  tele- 
graph, and  from  these  dispatches  Mr.  Haines 
prepared  a  retnin  and  map,  and  filed  the  same 
about  7  o'clock  in  the  evening  of  that  day. 
Later  in  the  same  evening,  Mr.  Fowler  filed 
his  return.  The  survey  ot  Mr.  Haines  was 
adopted  by  the  board  because  of  the  priority 
of  Its  fillip.  The  return  was  made  to  one 
Mr.  Wright,  and  Mr.  Wright's  title  was  con- 
veyed to  Mr.  Bray.  It  Is  not  denied  that  the 
return  was  made  at  the  Instance  of  the  West 
Jersey  &  Sea  Shore  Railroad  Company,  which 
c<xnpany  had  already  a  railroad  running  from 
Ocean  City,  with  which  the  Ocean  City  Rail- 
road Company  would  be  a  competing  line.  In- 
deed, it  is  not  denied  that  Mr.  Bray  holds  the 
title  to  the  locus  in  quo  solely  as  a  means  for 
bafHing  the  Ocean  City  Railroad  Company  in 
completing  its  road.  It  also  appears  that  the 
value  of  the  land  (about  five  acres)  included 
within  the  right  of  way  over  the  tract  is  mere- 
ly nominal. 

Counsel  for  Mr.  Bray  Insist  that  It  does  not 
matter  what  his  motive  was  in  getting  title 
to  this  land;  that  be,  as  owner.  Is  entitled  to 
the  same  protection  against  the  occupation  of 
the  same  by  the  railroad  company,  as  any 
other  owner  would  be  against  similar  aggres- 
sion. As  regards  the  enforcement  of  legal 
and  equitable  rights  by  an  ordinary  action  or 
suit,  this  proposition  is  undoubtedly  true.  In 
respect  to  those  actions  at  law  wherein  mal- 
ice is  not  an  essential  element  in  the  plalntifTs 
case,  or  in  those  suits  In  equity  where  intent 
does  not  Ue  at  the  bottom  of  the  right  to  re- 
lief, the  courts  will  take  no  notice  of  the  pur- 
pose in  the  mind  of  the  parties  in  asserting 
or  defending  saCb  legal  or  equitable  rights. 
The  right  ot  a.  party  to  redress,  in  such  In- 
stances, is  ex  deblto  JustltlK,  and  a  court  has 
no  discretionary  power  to  determine  whether 
It  wni  or  will  not  award  to  a  party  his  legal 
or  equitable  remedy,  according  to  whether  the 
party  may  or  may  not  be  actuated  by  a  ma- 
llctous  or  Impolitic  motive.  But  an  injunc- 
tion is  an  extraordinary  proceeding,  the  pro- 
priety of  the  allowance  of  which  depends  up- 
on a  variety  of  circumstances,  aside  from  the 
strictly  defined  rights  of  the  complainant.  In 
this  respect  writs  of  injunction  are  akin  t6 
those  other  extraordinary  remedies,  namely, 
certiorari  and  quo  warranto.  Neither  of  these 
writs  to  aUo««d  m  a  matter  of  strict  right. 
Whenever  public  interests  may  suffer,  a  writ 


of  certiorari  may  be  refused.  Stew.  Dig.  p. 
119,  §  16.  The  same  rule  applies  to  writs  of 
quo  warranto,  where  the  motive  of  the  Aetead- 
ant  or  the  effect  upcm  public  or  private  inter- 
ests will  be  considered  In  granting  or  refusing 
the  writ.  MltcheU  v.  Tolan,  33  N.  J.  Law,  195. 
The  allowance  of  an  injunction  is  a  matter  of 
discretion,  and  an  Injunction  will  not  be  grant- 
ed If  it  will  cause  great  injury  to  the  defend- 
ants, without  correspouding  advantage  to  the 
complainant.  Stew.  Dig.  p.  620,  H  7-10.  So 
it  Is  perceived  that  whether  writs  of  this  class 
will  be  allowed  d^)ends  not  upon  the  strict 
right  of  the  parties  to  some  redress,  nor  upon 
the  question  whether  the  defendants  have  vio- 
lated some  legal  tight;  but  It  depends  upon 
whether,  under  the  circumstances,  ftis  ex- 
traordinary process  should  go  In  the  particu- 
lar instance.  In  the  case  before  me  the  writ 
of  injunction  is  asked  for  to  aid  the  complain- 
ant In  protecting  his  lands  against  invasion, 
or  until  an  award  of  damages  may  be  made 
and  tendered.  I'hat  he  has  a  remedy  at  law 
for  such  trespass  is  entirely  clear.  He  can 
bring  his  action  for  damages,  and  I  have  no 
doubt  he  can  compel  the  railroad,  by  man- 
damus, to  condemn.  Under  ordinary  circum- 
stances, these  remedies  would  be  regarded  as 
entirely  adequate.  It  is  upon  the  ground  that 
the  defendant  Is  a  corporation,  and,  as  such, 
threatens  a  trespass  by  an  extra  vires  act, 
that  such  an  injury  Is  regarded  as  irrepara- 
ble. Under  ordinary  omditlons  It  may  be 
admitted  that  the  fact  that  the  defMidants 
have  made  every  effort  to  get  title  to  the  land, 
but  have  been  baflled,  would  not  be  an  answer 
to  the  bill.  When,  Iwwever,  the  position  of 
the  complainant  Is  regarded  in  connection 
with  those  efforts,  it  seems  to  me  that  it  would 
be  perverting  the  use  of  the  injunction  pow- 
er to  award  to  him  the  use  of  this  writ.  In 
the  first  place,  the  ground  npon  which  the 
writ  is  sought  Is  Illusory.  The  real  purpose 
is  not  to  protect  the  complainant's  land 
against  an  illegal  trespass,  nor  to  compel  com- 
pensation as  a  condition  in-ecedent  to  the  tak- 
ing. The  land  is  In  reality  without  intrinsic 
value.  The  placing  of  the  railroad  track  up- 
on it  would  produce  no  appreciable  injury  to 
it.  The  complainant  28  not  concerned  about 
the  injury  which  the  placing  of  the  road  and 
roadbed  upon  the  soil  to  which  he  has  title 
would  occasion.  The  writ  is  not  asked  for 
the  purpose  of  protecting  ttiat  land  against 
such  a  construction.  The  real  pm:i>ose  Is  to 
protect  another  railroad  against  the  building 
of  this  road,  as  a  rival.  The  bill  Is  as  mani- 
festly filed  for  that  purpose  as  if  it  had  been 
filed  by  the  West  Jersey  &  Sea  Shore  Railroad 
to  restrain  the  building  of  defendant's  road. 
Fortlier  dian  this.  It  is  no<t  denied,  as  I  have 
already  observed,  that  the  property  which 
stands  in  the  name  of  the  complainant  was 
bought  by  Mr.  Bray,  with  the  money  of  the 
West  Jersey  ft  Sea  Shore  Railroad  Company. 
If  this  company  was  empowered  to  take  tttle 
to  this  property,  It  would  now  be  the  equita- 
ble owner  of  the  land.     F<x  the  purposes  of 
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this  suit,  they  are  the  owners  of  the  land,  for 
Bray  is  a  mere  figure,  'whose  movements  are 
directed  by  the  West  Jersey  &  Sea  Shore 
Railroad  Company.  The  granting  of  this  writ 
would  concede  to  this  company  all  the  rights 
of  an  ownership  which  they  have  no  power  to 
acquire.  This  court  would  lend  itself  to  a 
scheme  condemned  by  public  policy,  and  in- 
equitable in  every  phase  in  which  it  can  be 
regarded. 

The  facts  In  this  case,  In  view  of  the  ques- 
tions here  presented,  are  identical  with  those 
in  the  case  of  Railway  Co.  v.  Speehnan,  67 
Md.  260,  10  Atl.  77,  2S)3.  In  that  case  a  lease 
of  lands  had  been  assigned  to  a  president  of 
a  railroad  company,  to  be  used  by  him  for  the 
purpose  of  throwing  obstacles  in  the  way  of 
the  completion  of  a  rival  railroad.  On  a  bill 
filed  by  the  assignee  of  the  lease,  the  court 
refused  to  enjoin  the  new  road  from  enter- 
ing upon  the  land  to  lay  Its  track,  but  left 
him  to  his  remedy  at  law.  The  refusal  of  the 
court  was  put  upon  the  ground  that  the  presi- 
dent had  no  other  motive  or  purpose  in  ob- 
taining the  assignment  of  the  lease  than  that 
of  defeating  the  construction  of  defendant's 
road,  and  that  a  court  of  equity  would  give 
no  aid  to  such  a  transaction.  The  opinion  of 
Chief  Justice  Alvey  contains  a  full  and  satis- 
factory discussion  of  the  grounds  for  this  judi- 
cial action.  But  the  question  now  mooted  is 
settled  In  this  court.  Upon  a  motion  to  dis- 
solve the  preliminary  injunction  in  this  suit, 
Vice  Chancellor  Pitney  decreed  such  dissolu- 
tion, on  the  grounds:  First,  that  the  value  of 
the  land  was  so  insignificant  that  a  court  of 
equity  would  not  take  cognizance  of  the  suit; 
and,  secimd,  that  Mr.  Bray  had  bought  the 
land  at  the  instance  of  the  competing  road; 
that  his  object  In  asking  for  an  injunction  was 
merely  to  obstruct  the  construction  of  defend- 
ant's road  for  the  benefit  of  the  existing  road. 
Now,  the  facts  appearing  upon  final  hearing 
in  these  respects  are  substantially  the  same 
as  those  appearing  upon  the  bill  and  affida- 
vits, upon  which  the  decision  of  Vice  Chan- 
cellor Pitney  was  made.  His  decision  Is  there- 
fore. In  my  judgment,  a  dh-ect  precedent,  by 
which  I  am  guided  in  the  decision  of  this  case 
upon  final  hearing;  for  It  is  impossible  to  dis- 
tinguish between  the  posture  of  the  parties 
in  the  application  for  a  preliminary  injunction, 
and  their  present  posture,  so  far  as  the  con- 
struction then  placed  upon  these  two  phases 
Of  the  case  is  Involved.  I  will  advise  a  de- 
cree dismissing  the  bill  of  Bray. 

In  respect  to  the  bill  of  the  Ocean  City  Rail- 
road Company  against  Bray,  Vice  Chancellor 
Pitney  refused  a  preliminary  injunction,  up- 
on facts  which  were  in  no  substantial  respect 
variant  from  the  facts  appearing  upon  final 
bearing.  The  grounds  upon  which  the  In- 
junction was  then  refused  axe,  in  my  judg- 
ment, obstacles  in  the  way  of  advising  an  in- 
junction upon  final  hearing.  In  addition  to 
the  facts  then  appearing.  It  was  stated  upon 
the  argument  in  this  case,  and  not  denied,  al- 
though not  strictly  wltlUn  the  case,  that  the 


proceedings  taken  by  the  Ocean  City  Railroad 
Company  for  the  condenmatlon  at  Its  right  o( 
way  across  this  land  have,  since  the  hearing, 
been  vacated  upon  certiorari  by  the  supreme 
court.  The  conclusion  thus  reached  is  also 
In  accordance  with  the  c^inlon  in  Railroad  Co. 
y.  Speelman,  supra. 

A  word  In  conclusion  in  regard  to  the  in- 
sistence on  the  part  of  the  West  Jersey  &  Sea 
Sb(»«  Railroad  Company  that  the  route  filed 
by  the  Ocean  Railroad  Company  Is  so  indefi- 
nite as  not  to  conform  to  the  statutory  require- 
ments. Any  indefiniteness  which  originally 
inhered  in  the  route  and  map  as  filed  has  bees 
cured  by  an  amended  rout&  But,  even  con- 
ceding that  the  filed  m^  delineating  the 
route  was  In  other  respects  Indefinite,  It  must 
be  assumed  that  It  was  sufficiently  definite 
for  all  the  puri)oees  of  the  case  of  Bray 
against  the  Ocean  City  Railroad  Company. 
In  that  case  the  bill  charges  that  the  Ocean 
City  Railroad  Company  filed  a  map  of  its 
route  or  location  of  Its  road,  passing  tlirougb 
the  lands  of  complainant,  and  crossing  tbe 
Crookhorn  Thoroughfare,  and  that  certain 
contractors  were  engaged  in  driving  piles  in 
the  meadow  opposite  complainant's  land,  and 
within  the  lines  of  said  surveyed  route,  for 
the  purpose  of  making  a  roadbed,  and  bniid- 
ing  therein  the  said  railroad;  that  tbe  said 
work  of  piling  is  being  done  within  about  300 
feet  of  Crookhorn  Thoroughfare,  and  win 
shortly  be  completed;  and  that  the  said  work 
Is  within  the  lines  of  the  railroad,  as  surveyed 
and  Intended  to  be  laid  out  and  built  upon. 
In  this  case  it  is  perceived,  therefore,  that 
the  definiteness  of  the  filed  route,  so  far  &:< 
respects  Its  location  In  the  locus  In  quo,  is  n<n 
merely  admitted,  but  charged  as  part  of  tlio 
complainant's  case.  In  the  other  case,  that  >»f 
tbe  West  Jersey  &  Sea  Shore  Railroad  aga!u<t 
Bray,  the  alleged  defect  Is  set  up  In  the  an- 
swer of  Bray;  but,  inasmuch  as  the  Injuno- 
tion  Is  refused  upon  other  grounds,  this  point 
becomes  of  no  Importance. 


FISHELL  V.  GRAY. 
(Supreme  C^urt  of  New  Jeney.    Feb.  27,  180T.I 

CnSTRXOTS— COjrSIDEIUTION  ILLKOAL  IS  PaRT. 

Where  there  are  several  considerations,  and 
one  of  them  Is  an  illegal  promise  to  refrain  fmm 
a  jparticuiar  business,  the  presence  of  such  ille;:.il 
stipulation  will  not  illegalize  the  entire  cunmirt. 
Such  stipulation  will  be  treated  aa  nncnforceabU'. 
and  not  as  immoral  or  criminal, 
(Syllabus  by  the  Ck)urt) 

Action  by  one  Fishdl  against  Gray,  receiver 
of  the  United  States  Credit  System  Company. 
Rule  to  show  cause  why  a  new  trial  should  not 
be  granted.    Ride  discharged. 

Argued  November  term,  1896,  before  BEAS- 
LBT,  C.  J.,  and  VAN  SYGKBL,  GARRISON, 
and  LIPPINCOTT,  JJ. 

Guild  &  Lum.  tat  ptalntlff.  Etayea  &  liUB- 
bert,  for  defendant 
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BEASLEV.  C.  J.  A  sealed  agreement  la 
the  basis  of  this  suit.  The  parties  to  the  deed 
'nrere  the  plaintiff,  Flshell,  and  the  United 
States  Credit  System  Company,  a  corporation, 
that  has  become  insolvent,  and  Is  now  repre- 
sented by  Gray,  as  receiver.  By  this  Instru- 
ment the  plaintiff  assigned  to  the  company 
just  designated  the  good  will  of  a  large  and 
valuable  business  of  the  Insurance  of  mer- 
chants against  losses  which  he  had  carried  on 
and  established,  together  with  certain  personal 
property,  and  in  addition  stipulated  as  fdlows, 
viz.:  "Fourth.  That  the  said  party  of  the 
second  part,  for  the  consideration  aforesaid, 
hereby  agrees  not  to  interest  himself,  or  engage 
In,  or  have  others  interest  themselves  for  his 
benefit  or  in  his  behalf  In  any  manner.  In  any 
company,  corporation,  or  firm  whose  business 
Is  that  of  guarantying  merchants  or  others 
against  loss  In  business;  and,  should  the  said 
I)arty  of  the  second  part  violate  his  agreement 
in  this  paragraph  contained,  the  payments 
agreed  to  be  made  to  him  in  the  third  imragraph 
of  this  contract  are  to  thereupon  cease,  and 
to  be  forfeited  forever  thereafter."  The  ac- 
tion Is  brought  to  recover  the  moneys  agreed 
to  be  paid  by  the  company  in  return  for  the 
transfer  above  mentioned,  and  the  covenants 
contained  in  the  agreement  on  the  part  of  the 
plaintiff.  The  Jury,  under  the  instruction  of 
the  court,  found  for  the  plaintiff, 'and  the  mo- 
ticm  now  Is  to  set  aside  that  verdict 

The  principal  contention  against  a  recovery 
oa  the  deed  in  question  argued  and  discussed 
In  the  brief  of  the  counsel  of  the  defendant 
is  that  the  agreement  in  suit  is  lll^al  and 
void  by  reason  of  the  stipulation  above  recited 
to  tbe  effect  that  the  plaintiff  would  not  in 
any  wise  engage  in  the  insurance  business 
whose  good  will  was  transferred  to  the  credit 
system  company.  The  proposition  posited  Is 
that,  as  this  part  of  the  consideration  for  the 
defendant's  promise  la  Illegal,  the  entire  con- 
tract falls,  and  that  no  port  of  it  can  be  en- 
forced. In  support  of  this  position  a  number 
of  authorities  are  dted,  some  of  which  sus- 
tain it.  The  rule  Is  generally  laid  down  by 
the  text  writers  in  treating  of  the  effect  of  an 
Illega]  element  tn  the  consideration  of  con- 
tracts In  terms  so  general  that  it  embraces  the 
class  of  stipulations  which  provide  in  too  broad 
a  form  against  competition  in  a  given  business. 
According  to  it,)  a  contract  not  to  compete  In 
a  certain  business  within  reasonable  bounds  as 
to  place  is  permissible,  but.  If  it  possesses  too 
wide  a  scope,  it  becomes  an  unnecessary  re- 
straint of  trade,  and  it  vitiates  all  promises  that 
rest  upon  it,  in  whole  or  in  part,  as  a  consid- 
eration. As  a  consideration,  it  was,  in  the 
earlier  cases,  treated  as  devoid  of  legal  force, 
but  It  was  deemed  to  vitiate  all  other  consid- 
erations with  which  It  was  blended.  On  this 
theor7  an  agreement  to  abstain  generally  from 
carrying  on  a  certain  business,  as  in  the  pres- 
ent case,  was  treated  as  though  It  were  an 


agreement  to  commit  a  dime,  and,  as  a  con- 
sequence. It  illegallzed  everything  that  it  touch- 
ed. But  this  view,  It  has  since  been  perceived, 
is  unnecessarily  stringent,  and  is,  in  fact, 
quite  unreasonable.  There  is  nothing  Immoral 
or  criminal  In  a  stipulation  not  to  engage  in  a 
certain  business.  A  man  may  bind  himself 
to  such  an  abstention  without  Incurring  any 
legal  penalty.  The  only  effect  Is  that  such  an 
engagement  cannot  be  enforced,  either  at  law 
or  in  equity.  And  this  Is  the  aspect  In  which 
It  Is  regarded  by  the  modem  authorities. )  Thia 
modification  of  judicial  opinion  is  very  point- 
edly stated  In  one  of  the  cases  dted  In  the 
brief  of  the  counsel  of  the  plaintiff.  The  au- 
thority thus  vouched  Is  that  of  Green  v.  Price, 
13  Mees.  &  W.  69.'),  and  in  It,  Pollock,  C.  B., 
referring  to  the  sort  of  agreement  now  In  ques- 
tion, said:  "It  is  not  like  a  contract  to  do  an 
Illegal  act.  It  is  merely  a  covenant,  which  the 
law  will  not  enforce,  but  the  party  may  per- 
form it  If  he  chooses."  And  upon  the  cita- 
tion by  counsel  of  cases  holding  a  contrary 
doctrine  the  reply  of  the  chief  baron  was: 
"The  policy  of  the  law  has  been  altered  since 
that  time.  It  has  been  found  to  be  beneficial 
to  commerce  that  there  should  be  such  re- 
straints to  some  extent,  and  the  courts  there- 
upon retrace  their  steps."  This  distinction 
between  a  merely  imenforceable  promise  in  a 
matter  of  this  kind  and  one  that  is  criminal  is 
illustrated  in  the  decision  of  the  case  of  Elrle 
Ry.  Co.  ads.  Union  Locomotive  &  Express  Co., 
the  principle  being  maintained  that  a  stipula- 
tion that  was  not  Immoral  would  not  vitiate  or 
avoid  the  entire  agreement.  And  if  we  regard 
the  dictates  of  Justice  alone,  no  other  doctrine 
Is  possible.  This  is  obvious  from  the  present 
■  case.  If  it  be  true  that  by  reason  of  the  prom- 
ise of  the  plahitiff  to  abstain  from  this  business 
being  blended  with  the  residue  of  the  consid- 
eration that  consisted  of  valuaUe  Interests 
transferred  to  the  company,  will  prevent  a 
recovery  of  the  price  agreed  to  be  paid  for  such 
property,  and  will  enable  the  company  to  re- 
tain It  without  giving  the  equivalent  agreed 
upon,  a  result  certainly  obtains  that  would  be 
both  wholly  unconscionable  and  impolitic.  Ac- 
cording to  the  principle  forming  the  basis  ot 
the  decision  In  the  Erie  Railway  Case,  Just 
dted,  that  the  presence  In  a  contract  of  one 
ot  these  Inhibited  undertakings  does  not  in 
any  degree  whatever  either  add  to  or  deprive 
It  of  Its  legal  eflScacy,  standing  alone  it  will 
not  constitute  a  legal  consideration,  nor  will 
It,  to  any  extent,  be  executed.  The  later  de- 
cisions upon  the  subject  appear  to  regard  this 
as  the  true  principle.  Mallan  v.  May,  11  Mees. 
&  W.  653;  Wallls  v.  Day,  2  Mees.  &  W.  273; 
16  Mees.  &  W.  ^6.  The  other  points  raised 
In  the  brief  have  been  considered,  but  none  of 
them,  as  It  is  deemed,  are  possessed  of  suffi- 
dent  substance  to  require  Judicial  exposition. 
They  were  properly  disposed  of  by  the  trial 
Judge.     Let  the  rule  be  discharged. 
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In  re  CARLE. 
(Sapreme  Court  ot  New  Jersey.  Feb.  18,  1897.) 
Handaxds  to  Juooe  —  Exercise  ot  Discretion. 
An  order,  made  by  a  court  of  criminal  juris- 
diction, limiting  the  time  ot  defendant's  counsel 
in  addressing  3ie  jury,  Is  an  order  made  in  the 
exercise  of  Its  discretion;  and  a  judge  of  such 
court  will  not  be  compelled  by  mandamus  to  al- 
low an  exception  to  such  an  order  unless  it  is 
made  to  appear  that  there  is  reasonable  ground 
to  contend  Uiat  by  such  order  the  defendant  was 
practically  deprived  of  the  assistance  of  counsel 
which  the  constitution  secures  to  him. 
(Sj-Uabus  by  the  Court.) 

Application  by  William  Carle  for  writ  of 
mandamuB  against  James  B.  Hoaglaod.  De- 
nied. 

Argued  November  term,  1896,  before  DBJ- 
PUB,  GUMMBKB,  and  MAGIB,  JJ. 

J.  J.  Ciandall,  for  the  appltcation. 

MAOIB,  J.  Application  Is  made  on  behalf 
of  William  Carle  for  a  rule  requiring  James 
B.  Hoagland,  Judge  of  Cumberland  county, 
to  show  cause  why  a  mandamus  should  not 
issue  requiring  him  to  allow,  sign,  and  seal  an 
exception  taken  upon  the  trial  of  an  Indict- 
ment against  Carle  In  the  court  of  quarter  ses- 
sions. The  affidavits  presented  in  support  of 
the  application  show  that  after  the  evidence 
was  closed  the  Judge  announced  that  counsel 
would  be  limited  to  15  minutes  to  sum  up  the 
case  to  the  Jury;  that  Carle's  counsel  pro- 
tested that  the  time  was  too  short,  but  pro- 
ceeded to  sum  up  until  he  was  stopped  by  the 
court  at  the  close  of  the  time  limited;  that  he 
thep  prayed  an  exception  (not  in  writing),  "for 
the  reason  that  he  had  not  had  proper  time, 
to  discuss  the  evidence,"  which  the  judge  de- 
clined to  allow;  that,  two  days  after,  the  ex- 
ception was  presented  to  the  judge  In  writing; 
and  that  he  again  refused  to  allow  It.  The 
allowance  of  a  bill  of  exceptions  on  the  trial 
of  indictments  is  not  governed  by  the  provi- 
sions of  section  242  of  the  practice  act,  as 
cotmsel  have  suggested,  but  by  those  of  sec- 
tion 91  of  the  criminal  procedure  act,  as 
amended  by  a  supplement  approved  March 
9,  1877  a  Q«n.  St  p.  1144,  S  la).  By  sec- 
tion 91  a  Judge  is  required  to  settle  and  sign 
and  seal  an  exception  to  any  decision  made  on 
the  trial  of  any  Indictment  to  the  prejudice  or 
Injury  of  the  defendant.  It  does  not  require 
the  exception  to  be  "Instantly"  written,  as  is 
required  by  section  242  of  the  practice  act, 
nor  provide  for  a  subsequent  settlement  of 
the  bin  of  exception  when  time  has  been  al- 
lowed for  Its  preparation,  as  Is  done  by  the 
supplement  to  the  practice  act  of  March  23, 
1888  (2  Gen.  St.  p.  2589,  S  333).  But  the  prac- 
tice In  this  respect  Is  substantially  alike  In 
both  civil  and  criminal  trials.  If  an  excep- 
tion Is  taken  to  any  adverse  decision,  and  Is 
plainly  presented  to  and  allowed  by  the  court, 
a  bill  showing  the  exception  may  be  after- 
wards written  out  and  sealed.  State  v. 
Holmes,  36  N.  J.  Law,  62.  So,  If  the  court  re- 
fuse to  allow  such  an  exception,  the  mandatory 


writ  of  this  court  may  be  used  to  require  such 
allowance,  although  the  bill  showing  the  ex- 
ception was  not  presented  for  the  signature 
and  seal  of  the  Judge  Immediately  at  the  trial, 
provided  that  It  was  done  within  a  reasonable 
time.  The  fact,  therefore,  that  the  bill  of  ex- 
ceptions In  this  case  was  not  presented  to  the 
Judge  until  the  second  day  after  the  trial  will 
not  prevent  relator  from  obtaining  the  rule 
he  applies  for.  If  the  Judge  ought  to  have  al- 
lowed and  sealed  the  bill.  As  it  was  pre- 
sented to  him  within  a  reasonable  time,  we 
are  required  to  consider  whether  an  exception 
to  the  court's  order  limiting  the  time  of  coun- 
sel will  lie. 

It  Is  settled  in  this  state  that  a  court  of 
criminal  Jurisdiction  may  limit  the  time  of 
counsel  to  address  the  Jury  on  the  trial  of  an 
Indictment,  and  that  its  order  fixing  the  limit 
of  time  is  made  in  the  exercise  of  its  discretion. 
In  this  court  It  Is  held  that  such  an  order  Is 
not  reviewable  on  error.  Sullivan  v.  State, 
46  N.  J.  Law,  446.  If  this  decision  remains 
unshaken,  it  Is  obvious  that  the  judge  was 
light  in  refusing  to  allow  an  exception  In  this 
case.  But  It  is  contended  that  the  court  of 
errors,  although  It  affirmed  the  Judgment  In 
the  case  last  cited,  did  so  upon  grounds  in- 
consistent with  the  decision  In  this  court,  the 
authority  of. which  Is  thus  shaken,  and  upon 
grounds  which  justlfled  relator  in  asking,  and 
required  the  Judge  to  grant,  the  exception  In 
question.  In  the  opinion  of  the  chancellor  It 
Is  declared  that  "it  must  necessarily  rest  In 
the  discretion  of  the  court  in  which  the  tnal 
takes  place  to  limit  the  time  to  be  occupied  by 
counsel  In  addressing  the  Jury,  and,  unless 
that  discretion  Is  so  exercised  as  practically 
to  deny  to  the  accused  ills  constitutional  right 
to  have  the  assistance  of  counsel  in  his  de- 
fense, it  is  not  error."  SuUivan  v.  State,  47 
N.  J.  Law,  151.  From  this  It  Is  argued  that 
the  court  of  errors  has  recognized  that  there 
may  be  a  limiting  of  the  time  of  counsel  which 
would  "practlcaUy"  deprive  a  defendant  of 
the  assistance  of  counsel,  and  be  erroneous, 
and  that,  when  a  defendant  conceives  that 
such  an  erroneous  order  has  been  made,  he 
may  ask  and  require  an  exception.  Whether 
the  interpretation  thus  put  on  the  de<dsloo  of 
the  court  of  errors  Is  correct  or  not.  It  Is  not 
necessary  to  Inquire.  Assuming  Its  correi-t- 
ness,  it  does  not  follow  that  exception  will  lie 
to  any  order  limiting  the  time  of  counsel  be- 
cause the  defendant  asserts  that  Its  eflfect  I* 
practically  to  abridge  his  constitutional  right 
to  the  assistance  of  counsel.  If  so,  every  or- 
der limiting  the  time  of  counsel  would  be 
open  to  exception,  which  dearly  was  not  in- 
tended by  the  chancellor's  opinion.  If  that 
opinion  is  properly  construed  In  this  contention 
of  counsel,  in  my  judgment  the  right  to  ex- 
cept to  an  order  limiting  the  time  of  coun.<«l 
is  confined  to  such  cases  as  exhibit  debatable 
ground  for  contention  that  the  accused  was 
by  the  order  practically  deprived  of  his  coun- 
sel's assistance.  It  follows  that  a  Judge  ought 
not   to   be  compelled   by   mandamus   to  seal 
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soch  an  exception  unless  the  caae  sbows  rea- 
sonable ground  for  such  a  contention.  The 
ca.se  before  us  shows  no  such  ground.  The 
Indictment  Is  not  before  us,  but  it  may  be  as- 
sumed to  have  cliarged  Carle  with  some  crime 
oonnected  with  the  sale  of  Intoxicating  liquors. 
Four  witnesses  were  examined  by  the  state, 
aud  six  by  Carle.  Their  evidence  occupies  a 
little  over  seven  pages  of  broadly-spaced  type- 
writing. Looking  at  the  purport  of  their  evi- 
dence, I  cannot  discover  any  ground  for  con- 
tention that  by  the  limit  Imposed  upon  Carle's 
counsel  he  was  practically  deprived  of  the  as- 
sist:) nee  of  counsel.  For  these  reasons  the 
rule  applied  for  must  be  denied. 


WILLITTS   MANUF'G  CO.  T.  BOARD   OF 
CHOSEN  FREEHOLDERS  OF  MER- 
CER COUNTY. 

(Supreme  Court  of  New  Jersey.    Feb.  18,  1887.) 

Pl.KA  IN  AtoIDANCK. 

A  plea  in  avoidance  of  a  tact  that  the  plea 
does  not  admit  is  bad. 
(Syllabus  by  tbe  Court) 

Action  by  the  Wlllltts  Manufacturing  Com- 
pany against  the  board  of  chosen  freeholders 
of  Mercer  county.  Demurrer  to  plea  bus- 
tained. 

Argued  November  term,  1896,  before  BEA8- 
LEY,  C.  J.,  and  VAN  8Y0KEL,  LIPPINOOTT, 
and  GARRISON,  JJ. 

F.  C.  Lowthorp,  for  demurrant.  S.  B. 
Hutchinson  and  James  Buchanan,  for  defend- 
ant. 

GARRISON,  J.  In  an  action  of  trespass 
quare  clausum  freglt,  the  plalntlft  has  demur, 
red  to  one  of  tbe  defendant's  special  pleas. 
The  defense  sought  to  be  Interposed  by  this 
plea  was  that  the  county  was  not  responsi- 
ble for  injuries  to  the  plaintiff's  land  resulting 
from  the  change  of  grade  of  a  public  street. 
The  difficulty  is  that  such  a  controversy  has 
no  foundation  in  this  record.  The  gist  of  the 
plaintiff's  declaration  Is  the  entry  upon  his 
close.  A  plea  that  seeks  to  justify  such  an 
entry  must  admit  it,  either  expreasly  or  tacit- 
ly.    Trustees  v.  Fisher,  18  N.  J.  Law,  2o0. 

If  a  plea  do  not,  by  fair  Intendment,  con- 
fess the  doing  of  tbe  acts  complained  of.  It  is 
bad  as  a  justification.  Gould,  PI.  p.  340. 
For,  in  the  language  of  Judge  Gould,  "It  is 
absurd  to  plend  in  avoidance  of  a  fact  which 
the  plea  does  not  admit." 

In  tbe  case  before  us  the  defendant  is  char- 
ged with  a  tortious  entry  upon  plaintlfrs  close, 
to  which  he  replies  by  alleging  certain  facts 
with  respect  to  a  highway.  That  the  facts 
thus  set  forth  constitute  an  entry  upon  the 
plaintiff's  close  is  not  only  not  confessed,  but 
!r.,  on  the  contrary,  expressly  excluded  by  the 
plea  itself,  which  sets  forth  that  the  locus  to 
which  It  has  reference  Is  "situated  near  the 
close  of  the  plaintiff."  The  plea  is  therefore 
bad  as  a  justification,  and,  unless  it  amounts 
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to  that.  It  paves  the  way  for  no  evid^ice  that 
is  not  admissible  under  the  general  issue. 

In  this  state  of  tbe  record,  it  is  impossible 
for  the  court  to  apply  the  argument  of  the 
briefs  to  the  pleadings,  or  to  Inject  into  the 
Issue  circumstances  that  would  raise  the  ques- 
tion that  has  been  argued.  Judgment  must 
be  entered  for  the  plaintiff. 


TRENTON  PASS.  R.  CO.  v.  GUARANTORS' 
LIABIUTY  INDEMNITY  CO, 

(Supreme  Court  ot  New  Jera^.    June  3,  1897.) 

CONTBACT  OF  IlfDBMNMTT—VALIlMTT— PUBLIC 
POLICT. 

A  contract  to  indemnify  a  common  carrier 
Of  passengers  against  losses  occurring  from  in- 
juries to  passengers  carried  by  it  is  not  invalid 
as  against  public  policy,  because  it  covers  losses 
resultiDg  from  its  negligence  or  the  negligeuce 
Of  its  servants. 

(Syllabus  by  the  Court) 

Case  certified  from  circuit  court,  Mercer 
county;  Gummere,  Judge. 

Action  by  the  Trenton  Passenger  Railroad 
Company  against  the  Guarantors'  Liability  In- 
demnity Company.  Case  reserved.  Judgment 
for  plaintiff. 

The  declaration  in  this  case  is  founded  upon 
a  written  contract,  whereby  the  Guarantors' 
Liability  Indemnity  Company  indemnifies  the 
Trenton  Passenger  Railroad  Company  against 
legal  liability  for  Injury  to  or  death  of  persons 
arising  by  reason  of  casualty  occurring  In,  up- 
on, about,  or  by  reason  of  the  street  railroad 
of  the  Trenton  Passenger  Railroad  Company 
or  its  equipment,  to  an  amount  not  exceeding 
$5,000,  for  the  injury  to  or  death  of  any  one 
employe,  not  to  exceed  $5,(X)0  for  the  injury  to 
or  death  of  any  pei-son  other  than  an  employ^, 
and  not  to  exceed  $20,000  in  respect  to  any  one 
ca.sualty  whereby  several  may  be  Injured  or 
killed.  It  further  sets  out  various  actions 
against  the  Trenton  Passenger  Railroad  Cwn- 
Iiany  for  Injuries  which  It  claims  fell  within  the 
contract  of  Indemnity  of  the  Guarantors'  Lia- 
bility Indemnity  Company,  and  that  those  ac- 
tions had  been  prosecuted  to  judgment,  but 
that  the  Guarantors'  Liability  Indemnity  Com- 
pany, although  requested,  had  not  paid  them  In  ' 
accordance  with  the  terms  of  their  contract. 
The  plea  was  the  general  issue.  The  issue 
joined  was  tried  by  the  court,  a  jiu-y  being 
waived.  The  trial  judge  found  that  the 
Guarantors'  Liability  Indemnity  Company 
had  made  the  contract  declared  upon,  and 
that,  while  such  contract  was  in  force,  two 
judgments  were  obtained  against  the  Trenton 
Pa.ssenger  Railroad  Company  for  casualties 
and  injuries  falling  within  the  terms  of  that 
contract,  which  judgments  the  latter  com- 
pany had  paid.  Thereupon  the  trial  judge 
reserved  for  the  determination  of  the  supreme 
court  the  following  question  of  law,  namely: 
Whether  the  said  contract  of  Indemnity  is  a 
valid  contract,  or  is  void  as  against  public 
policy,  as  being  a  contract  to  Indemnify  tbe 
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raid  the  Trenton  Passenger  Railroad  Com- 
pany, Consolidated,  against  losses  resulting 
from  its  negligence,  or  from  tlie  negligence  of 
its  agents  and  employ^. 

Argued  February  term,  1807,  before  MA- 
GIE,  C.  J.,  and  DEPDE,  VAN  SYCKEL,  and 
X.irPINCOTT,  J  J. 

Robert  S.  Woodrulf,  for  ptalntllT. 

JklAGIE,  C.  J.  (after  stating  the  facts).  The 
question  reserved  in  tbls  case  Is  one  of  great 
mterest,  and  is  presented  for  determination 
for  the  first  time  in  this  court.  The  proof  of 
the  execution  by  the  defendant  company  of 
the  instrument  on  which  the  action  is  brought, 
which  Instrument  contains  plain  stipulations 
for  indemnifying  the  plaintiff  company  for 
losses  arising  from  Injuries  done  by  it  to  Its 
employes  or  the  passengers  carried  by  it,  and 
the  proof  that  such  losses  bad  occurred  as 
were  thus  intended  to  be  indemnified  against, 
sufficiently  established  plaintiff's  right  to  re- 
cover the  stipulated  indemnity,  unless  the  In- 
sti-ument  is  not,  in  the  eye  of  the  law,  a 
valid  contract.  It  is  obvious  that  the  trial 
Judge  entertained  doubts  of  the  validity  of 
the  Instrument  in  question,  for,  although  no 
objection  appears  to  have  been  made  on  the 
part  of  the  defendant  upon  that  point,  he  has 
deemed  it  necessary  to  submit  it  for  deter- 
mination to  the  full  bench.  The  attitude  of 
the  defendant  at  the  trial  has  been  maintain- 
ed in  this  court,  for  its  counsel  has  presented 
no  argument  and  made  no  claim  that  the  in- 
strument is  not  a  binding  and  enforceable 
contract.  The  result  is  that  our  examination 
of  the  question  has  not  been  aided  by  the  re- 
searches of  counsel  maintaining  Its  negative, 
but  only  of  counsel  supporting  its  afllrma- 
tlve.  For  this  reason,  I  have  given  the  ques- 
tion as  close  an  examination  as  time  would 
permit,  lest  something  bearing  thereon  might 
be  overlooked. 

The  proposition  which  one  would  assert  who 
contested  the  validity  of  such  a  contract 
would  obviously  be  this,  namely:  that  a  con- 
tract whereby  a  common  carrier  of  passen- 
gers Is  to  be  indemnified  against  damages 
which  he  was  required  to  pay  for  personal 
injuries  occasioned  by  his  negligence,  or  by 
the  negligence  of  his  agent,  Is  contrary  to 
public  policy,  and  therefore  unenforceable. 
It  is  admittedly  difficult.  If  not  Impossible,  to 
formulate  a  satisfactory  statement  of  what  is 
meant  by  the  words  "public  policy."  Mr. 
Justice  Kekewich  declared  that  It  does  not 
admit  of  definition,  and  cannot  be  easily  ex- 
plained. Davies  v.  Davies,  36  Ch.  Div.  3.59. 
That  the  law  has  recognized  one  sort  of  pub- 
lic policy  as  a  foundation  for  its  judgment  at 
one  period,  and  another  sort  at  another  period, 
is  undoubted.  It  is  amusingly  shown  by  Lord 
St.  Leonards  In  Egerton  v.  Brownlow,  4  H.  L. 
Cas.  1.  Speaking  of  a  case  from  the  iTear 
Books,  he  says  (on  page  238):  "It  was  on  an 
obligation  with  a  condition  that,  if  a  man  did 
not  exercise  his  craft  of  a  dyer  within  a  cer- 


tain town— that  Is,  where  he  carried  on  hln 
business— for  six  months,  then  the  obligation 
was  to  be  void,  and  it  was  averred  that  be 
had  used  his  art  there  within  the  time  lim- 
ited, upon  which  Mr.  Justice  Hull,  being  un- 
commonly angry  at  such  a  violation  of  all 
law,  said,  according  to  the  book:  'Per  DIeu. 
if  he  were  here,  to  prison  he  should  go  until 
he  made  fine  to  the  king,  because  he  bad 
dared  to  restrain  the  liberty  of  a  subject.' 
Angry  as  the  learned  judge  was  at  that  in- 
fraction of  the  law,  what  has  been  the  result 
of  that  very  rule  without  any  statute  Inter- 
vening? That  the  'common  law,'  as  it  [< 
called,  has  adapted  itself  upon  grounds  of 
public  policy  to  a  totally  different  and  limited 
rule  that  would  guide  us  at  this  day,  and  the 
condition  that  was  then  so  strongly  denoun- 
ced is  just  as  good  a  condition  now  as  an; 
that  was  ever  Inserted  in  a  contract,  because 
a  partial  restraint  created  in  that  way  with  n 
particular  object  is  now  perfectly  legal." 
Another  Illustration  occurs  with  respect  to 
the  obligations  imposed  by  law  foundetl  on 
public  policy,  on  common  carriers  of  gootls. 
Originally,  they  were  insurers  of  the  safety 
of  the  goods  against  every  loss,  except  sm-'j 
as  occurred  by  the  act  of  Ciod  or  the  public- 
enemy,  and  any  contract  i-elieving  them  oi 
any  part  of  that  obligation  was  held  to  be 
void.  Gradually  they  have  been  permitted  to 
contract  for  exemption  from  some  of  their 
liability,  and  public  policy  seems  now  effec- 
tive only  to  the  extent  of  prohibiting  their  ex- 
emption by  contract  from  any  losses  occur- 
ring by  reason  of  their  negligenc-e  and  tii<^ 
negligence  of  their  servants.  For  such  losses 
the  law  founded  on  public  policy  still  holds 
them  bound.  Railroad  Co.  v.  Lockwood,  IT 
Wall.  357;  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenlx  Ins.  Ck).,  129  TJ.  S.  397,  9  Sup.  Ct.  *S. 
From  these  varying  applications  of  the  prin- 
ciple called  "public  policy,"  I  think  it  obvious 
that  no  accurate  definition  of  that  phrase  (.-an 
be  devised  in  respect  to  any  particular  matter. 
In  my  judgment,  the  best  that  can  be  done 
is  to  say  that,  since  the  law  abhors  conduct 
injurious  to  the  public  interest  or  antaguuisti<- 
to  the  public  good,  the  coturts  will  decline  m 
enforce  contracts  which,  at  the  time  they  are 
presented  for  consideration,  require  or  involvp 
conduct  against  public  Interest  and  pul>lie 
good.  Such  Is  the  result  of  my  consideration 
of  the  matter  after  examining  many  (-as«~ 
which  exhibit  the  variant  views  taken  by 
courts  upon  this  subject,  which  variance  Is  no 
more  strikingly  indicated  than  In  the  case  of 
Egerton  v.  Brownlow,  before  cited.  Mj-  re- 
searches have  not  been  rewarded  with  the  dis- 
covery of  many  expressions  of  Judicial  <>;>.n- 
ion  or  by  many  adjudications  on  the  quest  i<-:i 
reserved  in  tills  case.  Obvious  reasons  ««xi»: 
why  the  judicial  consideration  of  such  a  ques- 
tion would  be  Infrequent.  In  actions  up<kn 
contracts  of  Indemnity,  such  as  that  on  wUioii 
this  action  Is  founded,  the  Insured  raises  ty> 
question  as  to  the  validity  of  the  contract.  Tbt! 
iusurer,  if,  as  usually  it  is,  a  company  etlsair«^l 
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In  seeking  profit  by  making  such  contracts 
of  lotEnrance,  Is  equally  adverse  to  setting  np 
or  maintaining  tbat  the  contracts  by  wLlcIi 
its  profits  are  made  are,  in  the  eye  of  the 
law,  void.  Adjudications  and  Judicial  opinions 
upon  a  class  of  contracts  which  seem  to  me  to 
bear  a  strict  analogy  to  those  contracts,  one 
of  which  Is  before  us,  are  not  infrequent.  As 
before  stated,  common  con-iers  of  goods  may, 
by  contract  with  their  employers,  limit  their 
liability  for  losses  from  all  peril  except  those 
arising  from  their  negligence  or  the  negligence 
of  their  servants.  When  the  liability  is  so 
limited,  the  common  carrier  of  goods  stands 
answerable  only  for  his  negligence  and  that 
of  his  servants.  The  common  carrier  of  pas- 
sen^rs  has  never  been  deemed  an  insurer  of 
tlieir  safety  during  carriage,  but  the  law  has 
imposed  upon  him  a  duty  to  take  the  highest 
ran  for  the  safety  of  the  passengers.  He  Is 
therefore  liable  for  injuries  done  to  the  pas- 
sengers only  where  they  result  from  his  neg- 
ligence; that  is,  the  failure  to  take  the  care 
for  the  safety  of  the  passengers  which  the 
law  enjoins.  Both  classes  of  carriers  are 
therefore  liable  under  such  circumstances 
upon  precisely  the  same  grrounds.  Their  lia- 
bility arises  from  negligence  which  is  a  failure 
to  t)estow  the  care  and  skill  which  the  situa- 
tion of  the  parties  and  the  subject-matter  re- 
quire. The  negligence  which  will  render 
them  respectively  liable  may  possibly  differ 
in  degree,  although  the  distinction  between 
what  has  been  called  gross  negligence  and 
ordinary  negllg«>ce  is  now  generally  and  wltli 
preat  reason  repndiated.  Railroad  Co.  v.  Lock- 
wood,  supra.    It  is  identical  In  kind. 

The  only  reason  which  I  find  possible  to  con- 
ceive to  be  capable  of  being  urged  in  support 
ff  the  proposition  that  the  contract  before  us 
in  this  cause  is  contrary  to  public  policy  Is 
tbat  the  Indemnity  thereby  provided  for  a 
'■ommon  carrier  of  passengers  may  tend  to 
render  him  less  careful  in  the  performance  of 
his  duty  to  his  passengers  than  be  otherwise 
would  be.  It  Is  obvious  that  such  is  not  the 
imrpose  ot  the  contract  for  indemnity.  The 
insurer  does  not  contemplate  the  relaxation 
of  the  carrier's  vigilance,  which  would  tend  to 
throw  additional  liability  upon  him.  The  in- 
sured is  held  to  the  performance  of  his  duty 
of  vigilance  both  by  his  liability  notwithstand- 
ing the  indemnity,  and  by  the  fact  that  the 
vigilant  carrier  would  obtain  better  terms  In 
maklDK  the  contracts  of  Insurance.  It  is  fur- 
ther obvious  that.  If  a  contract  Indemnifyhig 
the  common  carrier  of  passengers  against  lia- 
bility arising  from  his  negligence  tends  to  a 
relaxation  of  vigilance  Inimical  to  the  public 
interest,  so  a  contract  indemnifying  a  common 
carrier  of  goods  against  the  consequences  of 
his  n^;llgence  must  have  the  same  effect, 
and  be  obnoxious  to  the  rule  avoiding  contracts 
contrary  'to  public  policy.  Yet  It  now  seems 
well  settled  that  a  common  carrier  of  goods 
•nay  enforce  contracts  of  Insurance  on  goods 
carried  against  all  losses  other  than  those  oc- 
casioned by  bis  negligence  or  the  negligence 


of  his  servants.  In  an  action  upon  such  a  con- 
tract of  Insurance  which  came  before  the  su- 
preme court  of  the  United  f^ates,  Mr.  Justice 
Gray  thus  dealt  with  the  claim  that  such  con- 
tracts were  void.  He  said:  "No  rule  of  law  or 
of  public  policy  is  violated  by  allowing  the 
common  carrier,  like  any  other  person  having 
either  the  general  property  or  a  peculiar  in- 
terest in  goods,  to  have  them  insured  against 
the  usual  perils,  and  to  recover  for  any  loss 
from  such  perils,  though  occasioned  by  the 
negligence  of  his  own  servants.  By  obtain- 
ing insurance,  he  does  not  diminish  his  own 
responsibility  to  the  owners  of  the  goods, 
but  rather  increases  his  means  of  meeting 
that  responsibility.  If  it  were  true  that 
a  shipowner,  obtaining  Inmrance  by  gen- 
eral description  upon  his  ship  and  the  goods 
carried  by  her,  could,  in  case  of  the  loss 
of  both  ship  and  goods  by  perils  Insured 
against,  and  through  the  negligence  of  the 
master  and  crew,  recover  of  the  iiisiu-ers 
for  the  loss  of  the  ship  only,  and  not  for  the 
loss  of  the  goods,  some  trace  of  the  distinction 
would  be  found  in  the  books;  but  the  learning 
and  research  of  counsel  have  failed  to  furnish 
any  such  precedent."  Phcenlx  Ins.  Co.  v.  Erie 
&  W.  Transp.  Co.,  117  U.  S.  312,  6  Sup.  Ct. 
750,  1176.  The  doctrine  In  that  case  was  re- 
ferred to  with  approval  in  Insurance  Co.  v. 
Adams,  123  U.  S.  67,  8  Sup.  Ct.  68,  and  Uv- 
erpool  St  Q.  W.  Steam  Co.  v.  Phenlx  Ins. 
Co.  120  U.  S.  397,  9  Sup.  Ct.  469.  After- 
wards the  court  was  urged  to  review  the  doc- 
trine of  Mr.  Justice  Gray,  and  to  declare 
tbat  the  Insurance  was  an  insurance  against 
negligence,  and  contrary  to  public  policy,  and 
void;  but  the  court,  speaking  by  Mr.  Justice 
Blatchford,  reaffirmed  the  doctrine,  on  the 
grounds  stated  in  the  opinion  of  Mr.  Justice 
Gray.  California  Ins.  Co.  v.  Union  Compress 
Co.,  183  U.  8.  387,  10  Sup.  Ct.  365. 

Various  kinds  of  Insurance  against  loss  by 
fire  or  loss  by  perils  of  the  sea  would  seem  to 
be  open  to  a  like  charge  of  a  tendency  to  en- 
courage negligence,  which,  at  least  when  the 
policies  are  held  (as  they  so  frequently  are) 
as  collateral  security  for  obligations  of  the 
Insured,  may  be  well  argued  to  be  against  the 
public  Interest,  and  therefore  vcdd  as  against 
public  policy.  But  no  trace  of  any  such  claim 
can  be  found  in  text-books  or-  adjudications. 
With  respect  to  such  contracts  of  insurance 
as  that  with  which  we  are  dealing,  I  have 
found  but  two  expressions  of  Judicial  oi^uion 
In  the  books  and  reports.  In  the  case  of  De- 
lancy  v.  Robson,  5  Taunt.  605,  upon  a  motion 
to  settle  the  venue,  it  incidentally  api>eared 
that  the  actimi  was  upon  a  contract  of  some- 
what such  character,  and  the  reiwrter  states  a 
qusere  as  to  whether  an  Insurance  again.st 
damages  that  a  shipowner  might  be  liable  to 
pay  in  consequence  of  his  ship  running  down 
another  be  not  Illegal;  and  it  is  said  per  cu- 
riam: "It  would  be  an  illegal  insurance  to 
in(:ure  against  what  might  be  the  consequence 
of  the  wrongful  acts  of  the  accused."  This 
case  affords  no  aid  in  the  solution  pt  the  fPV^^ 
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tion,  both  because  tiie  question  was  not  direct- 
ly presented,  but  only  Incidentally  considered, 
and  because  what  the  court  said  may  well  be 
deemed  limited  to  acts  of  the  insured  which 
wer«  actlTely  wrongful  in  distinctloa  from 
Iielng  merely  negligent  There  Is,  however, 
an  adjudication  precisely  in  point  in  which  the 
4]Tiestioo  thus  arose:  An  incorporated  com- 
pany, authorized,  among  other  things,  to  issue 
contracts  ot  indemnity  of  the  same  character 
«s  that  before  us,  became  Insolvent.  Its  busi- 
ness had  not  been  confined  to  maldng  such 
«<»tracts,  but  had  extended  to  other  contracts 
of  Indemnity;  and  the  court,  in  distributing 
the  assets,  had  before  it  creditors  whose  claims 
arubc  tmui  other  forms  of  contracts  than  those 
arising  upon  such  contracts  of  insurance.  la 
belialf  of  the  other  creditors,  the  court  was 
urged  to  declare  that  the  creditors  who  claim- 
ed upon  such  contracts  of  insurance  should 
not  be  admitted  to  partalce  in  the  distribution 
«f  the  assets,  upon  the  gn^und  that  such  con- 
tracts ot  insurance  were  obnoxious  to  public 
policy,  and  unenforceable  and  void.  The 
opinion  of  the  court  was  written  by  Chief  Jus- 
tice McSherry,  and  contains  an  admirable  dls- 
«U8SicHi  of  the  question,  reaching  the  ccmclu- 
slon  that  public  policy  does  not  avoid  these 
contracts.  In  respect  to  the  claim  that  the 
posscK'ilon  of  such  indemnity  tends  to  beget 
negligence,  he  says:  "Nor  can  we  assume  as 
an  unvarying  rule,  of  which  judicial  notice 
will  be  talcen,  that  a  carrier  of  passengers, 
who  tias  secured  an  indemnity  to  reimburse 
himself  for  los-ses  which  his  own  negligence 
may  produce,  will,  merely  because  and  so'.ely 
in  consequence  of  having  such  indemnity 
(which,  at  best,  is  but  limited  and  partial),  nec- 
essarily disregard  the  duty  to  exercise  the 
highest  degree  of  care.  And,  unless  it  be  as- 
sumed as  a  postulate  tliat  the  mere  possiession 
'of  an  indemnity  will  of  itself  necessarily  and 
Invariably  produce  negligence.  It  does  not  log- 
ically follow  that  such  a  policy  or  indemnity 
Is  even  Incidentnlly  or  Indirectly  repugnant  to 
public  policy.  The  indemnity  in  no  way  af- 
fects the  liability  of  the  carrier  to  the  person 
Injured.  The  utmost  that  it  does,  precUAy 
as  in  the  case  of  a  carrier  of  goods,  is  to  af- 
ford him  a  fund  out  of  which  he  may  be  re- 
imbursed, and  that,  too,  perhap»,  but  partially; 
tar  in  all  these  policies  the  liability  of  the  in- 
sured is  always  limited  and  confined  to  a  spe- 
cJficnlly  designated  sum."  Boston  &  A.  B.  Co. 
V.  Mercantile  Trust  &  Deposit  Co.  (Md.)  34 
Atl.  778. 

The  result  Is  that  the  reserved  question  must 
be  answered  in  favor  of  the  validity  of  the 
contract  upon  which  this  action  is  founded, 
and,  as  the  special  finding  of  tlie  trial  judge 
shows  that  he  had  a.ssesse<l  the  damages  of  the 
plaintiff  at  the  sum  of  $978.30,  judgnuent 
fih(.uld  lH>  ordered  for  the  plaintiff  for  that  sum. 
It  is  proper  to  observe  that  the  decisions  of 
this  court  in  Kinney  v.  Railroad  Co.,  32' N.  J. 
Law,  407,  and  of  the  court  of  errors  in  the 
same  case  (34  N.  J.  Law,  513),  are  not  at  all 
antagonistic  to  the  views  above  expressed.    It 


was  hdd  in  both  courts  that,  when  a  commoo 
carrier  of  pass^igera  agreed  to  cairy  a  pas- 
senger gratuitously,  a  valid  contract  might  be 
made  between  the  carrier  and  such  a  passen- 
ger, exempting  the  carrier  from  all  llabiiity 
even  for  injuries  resulting  from  its  negUgence 
or  the  negligence  of  its  snvants.  Bat  tliis 
was  distinctly  put  upon  the  g^und  that  in  audi 
case  the  ordinary  rdation  of  a  passenger  and 
common  carrier  did  not  arise,  but  rather  a  re- 
lation (as  the  learned  chief  Justice  pointed 
out)  analogous  to  tliat  of  a  bailor  and  a  gn- 
tultous  bailee.  Assuming  that  it  may  be  in- 
ferred from  those  decisicms  that,  when  the  or- 
dinary relation  of  common  carrier  and  pas- 
senger has  arisen,  a  cootract  exempting  tbc 
former  from  liability  to  the  latter  for  injurit.-; 
resulting  from  its  neglig^ice  or  the  negUgence 
of  its  servants  would  be  Invalid,  it  only  re- 
sults that  the  common  carrier  of  passengen 
is  left  invariably  liaUe  f«r  the  consequeiK'ea 
of  its  negligence,  precisely  as  is  above  sbowo 
the  common  carrier  of  goods  is  haiie. 


STATE  ex  rel.  MAYOR,  etc.,  OP  BOROUGH 
OF  CARLSTADT  v.  COMMITTKB  OF 
TOWNSHIP  OF  BERGEN. 
(Supreme  (>>art  of  New  Jersey.    June  3,  1897.) 
OiioAMiZATioN  Of  BoKovoH — DIVISION  or  AssrTs 
Under  the  act  of  April  16,  1896  (P.  L.  IStm. 
p.  270),  it  is  the  duty  of  a  township  commiii>v 
to  proceed  in  tlie  dividin,;  of  assets  and  aiip->r- 
tioning   of   debts   between   the   township   anj  a 
borouKb  organized  out  of  its  territory,  althouch 
such  organization  was  effected  tiefore  the  pass- 
age of  tliat  act,  and  although,  after  the  orgauizi- 
tion,  other  boroughs   were  organized  out  of  the 
remaining  territory  of  the  township. 
(Sylliibus  by  the  Court.) 

Application  by  the  state  on  the  relation  of 
the  mayor  and  council  of  the  borough  of 
Carlstadt  for  a  writ  of  mandamus  to  the  to-nr- 
siiip  committee  of  the  township  of  Bergeu. 
Granted. 

Argued  February  term,  1897,  before  LUI^ 
LOW,  COLLINS,  and  DIXON,  JJ. 

Demarest  &  De  Baun,  for  relators.  Uar; 
&  Koester,  for  defendants. 

DIXON,  J.    The  borough  of  CJaristadt  wa< 
organized  out  of  the  territory  of  tlie  townshi;' 
i  of  Bergen  on  June  28,  1804,  and  now  pra.v5 
:  a  mandamus  directing  the  township  commiiitf 
;  to  meet  with  the  borough  authoritiea  in  onirf 
I  to  make  a  division  of  the  assets  and  apponioo- 
ment  of  the  indebtedness  then  existing.    That 
such    division   and   apportionment   should  Ik* 
i  made  in  the  manner  Indicated  Is  expressly  r<^ 
j  quired  by  the  act  of  April  16,  1800  (P.  L.  lS.»>k 
!  p.  270).    The  power  of  the  ii^.slature  to  pp- 
vlde  that  the  property  and  liabilities  of  a  mc- 
nicipaiity  shall  be  shared  with  a  new  munitv 
pality  created  out  of  its  territwy  ia  bey>akl 
question.    1  Dill.  Mun.  Corp.  |  189;    lo  Am. 
&  Eug.  Enc.  Law,  1023;    Neilson  v.  Newarl:. 
49  N.  J.  Law,  246,  8  Atl.  292.     We  are  una- 
ble to  discover  any  reason  why  that  punvr 
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cuiDot  be  exercised  after  the  creation  of  tbe 
new  corporation  as  well  as  before,  and  the 
terms  of  this  statute  are  plainly  retrospective. 
Nor  does  the  fact  that  slace  the  organization 
of  the  boroogh  of  Carlstadt  two  other  bor- 
oughs have  been  formed  out  of  the  remaining 
territoo'  of  the  township  prevent  this  distri- 
bution. To  comply  with  the  statute,  the  pres- 
ent township  committee  must  be  deemed  the 
i¥presentative  of  these  later  boroughs  In  dls- 
i-har^ing  this  statutory  duty.  Let  a  peroiip- 
tory  mandamus  Issue  in  pursuance  of  the  rule 
to  show  cause. 


STATE  ex  rel.  BROWNING  v.  O'DONNELL, 
City  aerk. 

(Supreme  Court  of  New  Jersey.    June  S,  1897.) 

AppoivTMEVr  OF  City  Ci.ekk. 

Under  section  24  of  the  supplement  to  the 

charter  of  Jersey   City,  passed  March  27,   1874 

iP.  L.  1874,  p.  504),  thf  board  of  finance  and 

Taxation   may,   by   resolution,  appoint  an  addi- 

tinual  clerk  beyond  three  in  the  city  clerk's  office. 

(Syllabus  by  the  Court.) 

Application  by  the  state  on  the  relation  of 
Michael  J.  O'Donnell,  city  clerk  of  Jersey 
City.     Writ  ordered. 

Argued  February  term,  1897,  before  MAUIE, 
Ll'DLOW,  and  DIXON,  JJ. 

C.  L.  Corbin,  for  relator.  W.  D.  Edwards, 
for  defendant 

DIXON,  J.  Section  19  of  the  supplement  to 
the  Jersey  City  charter  (P.  L.  1874,  p.  504) 
prorides  that  the  number  of  clerks  and  assist- 
nuts  in  the  city  clerk's  office  shall  not  exceed 
(hree,  and  section  24  of  the  same  supplement 
enacts  that  no  additional  clerk  shall  be  np- 
I*ointed  In  the  city  clerk's  ofHce  except  by  res- 
olution of  the  board  of  finance  and  taxation. 
M  that  tlnie  there  were  three  clerks  in  the 
office  under  the  city  clerk.  The  twenty-fourth 
scftlon  clearly  implies  that  by  resolution  of 
tlie  board  of  finance  and  taxation  an  addition- 
al clerk  might  be  appointed,  and  accordingly 
on  May  28,  1884,  the  board  so  appointed  Jar- 
vis  P.  Wanser  as  such  clerk.  He  retained 
the  position  until  his  death,  in  August,  18110, 
and  on  August  25,  1808,  the  board  appointed 
the  relator  to  fill  the  vacancy  caused  by  Wan- 
ser's  death.  We  see  no  reason  to  doubt  the 
It'gality  of  such  appointment,  and,  the  defend- 
Hnt  baring  refused  to  assign  the  relator  to 
duty  in  his  office,  a  peremptory  mandamus 
.uboold  issue  commanding  him  to  do  so.  The 
relator  also  asks  for  a  mandamus  requiring 
tbe  defendant  to  draw  and  sign  warrants  for 
his  past  and  future  salary.  It  Is  at  best 
(ionbtfnl  whether  tbe  relator  is  entitled  to 
salary  for  the  time  past  during  which  he  has 
not  performed  duty  (Stuhr  v.  Curran,  44  N. 
J.  Law,  181),  and  we  cannot  assume  that  the 
defendant  will  refuse  to  sign  proper  warrants 
for  the  future  time,  while  the  relator  is  per- 
forming his  official  duties.  Tlie  prayer  for 
tlilM  direction  should  therefore  be  refused. 


BELL  V.  SAMUELS. 

(Supreme  Court  of  New  Jersey.    June  S,  189T.> 

WiTSESg—CoMPSTESCT— Costs. 

1.  It  is  sufficient,  for  reversal  of  a  judgment, 
that  an  error  complained  of  may  have  done  hano 
to  the  ^plaintiff  in  error. 

2.  \\  here  both  parties  appear  on  the  record  in 
a  representative  capacity,  each  is  qualified  as  a 
witness  in  his  own  t>ehalf,  and  may  testify  tee 
any  fact  provable  in  the  cause. 

3.  Costs  are  not  recoverable  against  an  admin- 
istrator prosecuting  in  the  right  of  his  intestate. 

(Syllabus  by  the  Court.) 

Ortlorarl  to  court  of  conunon  pleas,  Passaic 
county;    Helper,  Judge. 

Action  by  Henry  F.  Bell,  administrator,, 
against  Charlotte  E.  Samuels,  executrix. 
Judgment  for  defendant.  Plalntill  alleges  er- 
ror.   Reversed. 

Argued  February  term,  1897,  before  DIX- 
ON, LUDLOW,  and  COLLINS,  JJ. 

Leonard  J.  Tynan,  for  plaintiff.  Eugene 
Bmley,  fwr  defendant. 

COLLINS,  J.    The  errors  complained  of  in 

this  case  arose  on  the  trial  of  an  appeal  from 

a  district  court.    The  judgment  of  the  common 

pleas  in  favor  of  the  defendant  Is  brought  up> 

,  by  certiorari. 

Under  a  rule  of  this  court  the  judges  have- 
certified,  among  other  things,  as  follows:    "We' 
i  refused  to  allow  Henry  P.  Bell,  who  was. 
I  sworn  as  a  witness  for  the  plaintiff,  to  testify 
'  10    conversations    between    himself   and    his- 
I  father,  the  Intestate,  in  regard  to  the  Judgment 
I  of  Bt'll  against  Creighton,  on  the  ground  that 
I  such  testimony  would  be  illegal;   and  we  did 
i  not  permit  the  said  Henry  F.  Bell  to  give  testl- 
;  mouy  as  to  any  transactions  with  or  state- 
i  ments  by  the  said  Henry  E.  Samuels,  the  tes- 
tator of  the  said  Charlotte  E.  Samuels,  exec-, 
utrlx;  but  as  to  other  matters  the  said  Hen- 
ry F.  Bell  was  allowed  to  be  examined  as  tt. 
witness  in  the  said  cause."    Whether  or  not 
the   conversations   of   the   witness    with   his: 
father  would  be  legal  evidence  In  the  cause' 
depends  upon  matters  not  before  us;   but  the- 
refusal  to  permit  him  to  testify   as  to  any 
transactions  ■with  or  statements  by  Henry  E:. 
Samuels  was  a  clear  error;   and  must  work  a; 
reversal  of  the  Judgment.    Where  both  par- 
ties appear  on  the  record  In  a  representative 
capacity,  each  is  qualified  as  a  witness  in  his 
own  behalf,  and  can  testify  to  any  fact  prov- 
able In  the  cause.    Haines  v.  Watts,  55  N.  X^ 
Law,  149,  26  Atl.  572. 

It  Is  urged  that,  as  the  exact  nature  of  the 
excluded  evidence  Is  not  shown  by  the  record. 
It  does  not  appear  that  Its  exclusion  did  the 
plaintiff  harm.  It  suffices  for  reversal  that 
the  court  can  see  that  the  exclusion  may  have 
harmed  the  plaintiff.  As  was  said  in  Ruck- 
man  V.  Bergholz.  37  N.  J.  Law,  437,  441:  "It 
is  true  that  a  Judgment  will  not  be  reversed 
for  an  error,  however  manifest,  which  has 
done  no  Injustice.  But  It  should  be  clear  that 
the  party  complaining  has  not  been  injured  by- 
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the  error,  and,  If  there  Is  reasonable  doubt  on 
tliat  point,  It  Is  the  duty  of  the  court  to  give 
him  the  benefit  of  It."  In  the  case  In  band 
the  court  excluded  the  witness'  testimony  as 
to  any  transaction  with  or  statement  by  the 
decedent.  It  Is  ditflcnlt  to  conceive  a  situa- 
tion where,  In  an  action  against  his  estate, 
some  trnnsMjctlon  witli  or  statement  by  hiin 
would  not  be  pertinent. 

Another  error  in  the  Judgment  under  review 
consists  In  the  awai'd  of  costs.  These  are  not 
recoverable  ngalnst  an  administrator  prosecut- 
ing In  tiie  right  of  his  intestate.  Gen.  St.  p. 
2578,  {  206. 


DERBY  T.  STATE. 
(Supreme  Court  of  New  Jersey.    June  8,  1897.) 

DiSORDBKLY  HuL'SB  —  iNOICTMENT  —  BVIDBN'CB  — 
l\8TRCCTIOS8. 

1.  UpoD  the  trial  of  a  conmioa-law  indictment 
for  keepiDK  a  disorderly  house,  evidence  of  the 
habitual  illegal  sales  of  Intoxicating  liquors  is  ad- 
missible. The  supplement  to  the  crimes  act,  ap- 
proved March  10,  1893  (1  Gen.  St.  p.  1101).  for- 
bids the  indictment  of  any  person  for  the  offense 
of  keeping  a  disorderly  house  only  when  the  of- 
fense sought  to  be  punUhed  consists  wholly  In 
the  unlawful  sale  of  such  liquors. 

2.  It  was  not  improper  to  charge  that,  if  the 
jury  believed  the  evidence  adduced  by  the  state, 
it  was  their  duty  to  convict,  if  in  fact  the  evi- 
dence established  defendant's  guilt  beyond  a  rea- 
sonable doubt,  and  the  jury  were  properly  In- 
structed on  the  subject  of  reasonable  doubt. 

(Syllabus  by  the  Court.) 

Error  to  court  of  quarter  sessions,  Atlantic 
county;   Thompson,  Judge. 

Clarence  W.  Derby  was  convicted  of  keep- 
ing and  maintaining  a  disorderly  house,  and 
brings  error.     Affirmed. 

Argued  February  term,  18i)7,  before  MAGIE, 
C.  J.,  and  DEPUE,  VAN  SYCKBL,  and  LIP- 
PINCOTT,  JJ. 


C.  L.  Cole,  for  plaintiff  In  error. 
E.  Perry,  for  the  State. 


Samuel 


^lAOIE,  0.  J.  The  Indictment  in  this  case 
charged  plaintiff  in  error  with  the  offense  of 
keeping  a  disorderly  bouse  In  the  mode  In 
which  tliat  crime  was  charged  in  Indictments 
at  common  law.  The  entire  proceedings  on 
the  trial  have  been  brought  before  us,  and  it 
thereby  appears  that  the  evidence  discloses 
that  the  bouse  was  frequented  by  dissolute 
and  disorderly  persons;  that  the  quiet  of  the 
neighborhood  was  disturbed  by  the  noise  and 
boisterous  conduct  of  those  who  frequented 
the  house;  and  that  Intoxicating  drinks  were 
habitually  sold  in  violation  of  law. 

One  of  the  assignments  of  error  complains 
of  the  admission  of  evidence  respecting  the 
illegal  sales  of  liquor.  The  contention  Is  that 
by  virtue  of  the  supplement  to  the  crimes  act, 
approved  March  10,  1893  (1  Gen.  St.  p.  IIUI), 
It  has  been  made  unlawful  to  Indict  any  per- 
son for  the  offense  of  keeping  a  disorderly 
house  where  the  offense  consists  In  the  un- 
'lawful  sale  of  Intoxicating  liquors.  That  sup- 
plement, upon  examination,  does  not  Justify 


the  construction  put  upon  it  In  the  argument. 
It  does  render  it  unlawful  to  Indict  any  per- 
son for  keeping  a  disorderly  house  where  the 
offense  sought  to  be  punished  consists  wholly 
In  the  unlawful  sale  of  spirituous,  vinouii, 
malt,  or  brewed  liquors.  This  legishition 
doubtless  grew  out  of  the  fact  that,  by  the 
Werts  law,  the  mere  sale  of  intoxicating  liq- 
uors In  quantities  less  than  a  quart,  without  a 
license  for  that  purpose,  made  the  seller  guilty 
of  the  offense  of  keeping  a  disorderly  house. 
But  where  the  indictment  charges  a  person 
with  the  common-law  offense  of  maintaining 
a  common  nuisance,  by  keeping  a  disorderly 
house,  and  the  evidence  shows  that  the  hoifc 
is  maintained  as  a  bawdy  house  and  a  com- 
mon place  of  disorder,  evidence  of  the  Illegal 
sale  of  intoxicating  liquors  habitually  made  la 
obviously  germane  to  the  charge  of  the  IndiA- 
ment,  and  not  forbidden  by  the  legislation  on 
which  the  argument  of  counsel  for  plahitlff  ia 
error  was  gri'ounded. 

It  Is  further  claimed  on  behalf  of  platntiir 
In  error  that  the  court  eiTed  in  charging  the 
jury  that,  if  they  believed  the  testimony  ad- 
duced on  the  part  of  the  state,  it  was  their 
duty  to  convict.  The  Jury  were,  however, 
further  Instructed  as  to  the  duty  to  give  to 
plaintiff  m  error  the  benefit  of  any  reasonable 
doubt  arising  from  the  evidence.  Taking  th'- 
whole  charge  together,  the  evidence  contain- 
ed In  the  bill  of  exceptions  Justifies  It;  for,  if 
that  evidence  be  believed,  the  plaintiff  in  er- 
ror was  plahily  guilty  l>eyond  any  doubt  If 
believed,  It  established  that  plaintiff  In  error 
permitted  his  house  to  be  used  as  a  place  of 
assignation,  to  be  frequented  by  dissolute 
men  and  women,  and  to  offend  the  neighbor- 
hood by  noise  and  disorder. 

None  of  the  other  objections  made  In  behalf 
of  the  plaintiff  in  error  seem  to  require  con- 
sideration.  The  Judgment  must  be  afBrmed. 


STATE  (GLAZIER,  Pnwecutor)  t.  NEW 

JERSEY  &  N.  Y.  E.  CO. 

(Supreme  Court  of  New  Jersey.    June  3,  1897.) 

OoNDClf  NATIOX     l^KllCEEniNOS  —  COMPBXSATIOS  — 

Bknbfits. 

1.  If  a  petition  for  the  condemnation  of  lanji 
misstates  the  facts,  so  that  one  statute  wonUl  I)' 
applicable  to  the  facts  as  stated,  and  a  diffeivn; 
statute  to  the  real  facts,  the  petition  is  erroneoaih 
and  will  be  set  aside  on  certiorari. 

2.  When  a  private  corporation  is  condemninx 
land  for  the  construction  of  a  railroad,  the  ben^ 
fits  to  be  derived  by  the  landowner  "from  or  i:i 
consequence  of  the  railroad"  cannot  ccmstitntiou- 
aiiy  be  considered  in  awarding  liim  just  comp«o- 
sation. 

(Syllabus  by  the  Ourt) 

Certiorari  by  the  state,  on  the  proeecutlMi  of 
Thomas  Ghizier,  against  the  New  Jersey  & 
New  York  Railroad  Company,  to  review  an  <>r- 
der  appointing  commissioners  to  ai^ralse  cer- 
tain lands  of  prosecutor.  Proceedings  set 
aside. 

Argued  February  term.  1897,  before  MAUIE. 
LUDLOW,  and  DIXON,  JJ. 
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Dickinson,  TbompNon  &  McMaster,  for  pros- 
ecutor.    C.  &  R.  W.  Parker,  for  defendant. 

DIXON,  J.  On  the  petition  of  the  New  Jer- 
sey &  New  York  Railroad  ComiMiny,  tlie  ju.ige 
of  tie  Bergen  county  common  pleaa,  on  De- 
cember 11,  1896,  made  an  order  appointing 
commissioners  to  appraise  certain  lands  of  the 
prosecutor  and  assess  his  damages,  to  the  end 
that  the  company,  on  paying  the  sum  awarded, 
might  take  the  land  for  ralhroad  purposes. 
This  order  the  proeeciitor  now  seeks  to  have 
set  aside. 

So  far  as  we  have  been  able  to  discover,  the 
IM)wers  of  condemnation  granted  by  Fpeclal  stat- 
utes to  tills  company  and  its  predecessors  by 
n.ime  have  l)een  exhausted  or  have  expired,  and 
It»  right  now  to  exercise  the  right  of  eminent 
domain  must  be  found  in  general  laws.  Of  stat- 
utes Intended  to  be  general,  there  are  two 
which  may  be  deemed  pertinent  to  the  pres- 
ent conditions,— one,  "An  act  concerning  rail- 
road corporations,"  approved  March  6,  1877 
(Gen.  St.  p.  26&1);  the  other,  a  supplement  to 
"An  act  respecting  railroads  and  canals,"  ap- 
proved March  25,  1881  (Gen.  St.  p.  2083).  The 
former  act  Is  designed  to  enable  railroad  com- 
jtanies  to  acquire  additional  land  adjoining 
their  roads  as  constructed  on  their  right  of 
way.  and  the  latter  to  enable  them  to  acquire 
a  perfect  title  to  land  in  which  they  have  only 
a  defeasible  title,  or  their  original  title  has 
been  extinguished.  According  to  the  testi- 
mony taken  In  this  cause,  the  iH^soit  pro- 
ceeding was  intended  to  combine  these  objects, 
—to  remedy  a  defect  in  the  company's  title 
to  its  roadl)ed,  and  to  acquire  lands  adjoining 
the  roadbed.  It  is  not  now  necessary  to  go 
into  a  critical  examination  of  the  statutes  Just 
cited  in  order  to  determine  whether  they  ac- 
cord with  the  constitutional  edict  that  only  by 
general  laws  shall  corporate  powers  be  con- 
ferred, nor  to  decide  whether  under  peculiar 
circumstances  their  diverse  objects  may  be 
united  in  one  proceeding.  Conceding  the  af- 
firmative of  each  of  these  queries,  it  is  plain 
that  the  petition  presented  to  the  Judge  must 
lie  consistent  with  the  application  of  these  dif- 
ferent statutory  provisions  to  the  real  circum- 
stances of  the  case.  This  jHetltlon  is  not  so. 
It  alleges  that  the  land  described  therein  Is 
already  occupied  by  the  company,  and  that 
the  design  Is  to  perfect  its  title  thereto,  while 
the  truth  Is  that  port  of  the  land  has  never 
I>een  so  occupied,  and  the  company  never  had 
any  right  in  or  to  the  same.  Because  of  this 
Incongruity  between  the  petition  and  the  facts, 
the  proceeding  should  be  set  aside. 

There  is  also  an  incurable  fault  in  the  order 
.aii[M>inting  the  commissioners.  It  directs  that 
the  commissioners,  in  making  their  award, 
must  "take  into  consideration  all  the  bene- 
fits to  be  derived  from  or  in  consequence  of 
the  railroad."  The  constitution  (article  4,  { 
7,  par.  9)  declares  that  "Individuals  or  pri- 
vate corporations  shall  not  be  authorized  to 
take  private  property  for  public  use,  without 
Ju$t  c(»upensatlon  first  made  to  the  owners." 


The  petitioner  is  a  private  corporation,  and' 
hence  the  compensation  which  It  Is  to  give  for 
the  prosecutor's  laud  must  be  made  before  the 
land  Is  taken.  It  cannot,  therefore,  consist  in 
part  of  benefits  to  be  derived  after  the  land 
has  been  taken  and  the  contemplated  railroad 
has  been  constructed  thereon.  Let  the  pro- 
ceediugs  be  set  aside,  with  costs. 


STATE   (WATSON,   Prosecutor)   t.   TRBAS- 

UREK  OF  CITY  OF  PLAINFIELD. 

(Supreme  CJourt  of  New  Jersey.    Juue  3,  1897.) 

Ckiminal  Law  —  Pvba  of  Guilt—  Conviction — 

Cebtiokaki— When  Lies. 

1.  The  city  judge  of  Plainfield,  having,  upon 
a  coniplniut  ngainst  prosecutor  for  the  violation 
of  an  ordinance  of  that  city,  issued  bis  warrant 
for  the  prosecutor's  arrest,  and  upon  the  return 
of  the  warrant  and  a  plea  of  not  guilty  having 
held  prosecutor  under  bond  for  appearance  for 
trial  at  a  specified  day  at  the  dty  court  room, 
was  without  power  to  enter  in  the  record  a  con- 
fession made  to  the  judge  by  prosecutor,  in  the 
privacy  of  the  judges  office,  and  to  make  such 
confession  the  sole  ground  of  prosecutor's  con- 
viction. 

2.  Under  the  laws  relating  to  Plainfield.  a  con- 
viction so  rendered  is  reviewable  by  certiorari. 

(Syllabus  by  the  Court) 

Certiorari  to  city  court  of  Plainfield. 

Michael  F.  Watson  was  convicted  of  a  vio- 
lation of  an  ordinance  of  the  city  of  Plain- 
field,  and  sentenced  by  the  city  judge  to  pay 
a  fine  of  $1(X),  and  to  be  confined  in  the  coun- 
ty jail  for  a  period  of  60  days,  and  prosecutes 
certloi"arl.    Conviction  set  aside. 

Argued  February  term,  1897,  before  DIX- 
ON, liUDLOW,  and  MAGIE,  JJ. 

James  J.  Meehan  and  James  J.  Bergen,  for 
prosecutor.    Craig  A.  Marsh,  for  defendant. 

MAGIE,  J.  By  section  21  of  the  charter  of 
Plainfield  the  city  judge  is  given  authority, 
upon  oath  or  attiriuation  that  any  person  has 
been  guilty  of  a  violation  of  any  of  the  ordi- 
nances of  the  city,  to  issue  process  against 
such  person  In  the  nature  of  either  a  sum- 
mons or  a  warrant,  which  process  shall  state 
what  ordinance  the  defendant  has  viohited, 
and  in  what  manner  the  same  has  been  vio- 
lated. Upon  the  return  of  such  process  the 
city  judge  may  proceed  to  hear  testimony 
and  to  determine  and  give  judgment  in  the 
matter  without  the  filing  of  any  pleadings. 
T^ws  1872,  p.  1142.  By  section  8  of  an  act 
amending  that  charter,  approved  April  2,  187.'i 
(Laws  1873,  p.  482),  the  court  of  the  city 
judge  was  made  a  court  of  ftcord,  the  pro- 
ceedings In  which  shall  be  the  same  as  In 
courts  for  the  trial  of  small  causes,  and  sub- 
ject to  the  same  laws  as  far  as  applicable, 
and  that  Judgments  rendered  in  that  court 
might  be  appealed  from  in  all  cases  in  which 
api)eaU  were  allowed  in  courts  for  the  trial 
of  small  causes,  and  In  the  same  manner. 
By  a  clause  In  section  2  of  another  supple- 
ment to  the  charter,  approved  March  18,  1874 
(Laws  1874,  p.  302),  it  was  enacted  that  every 
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coBTlcHon  had  before  the  city  Judge  shonid 
be  reviewable  only  by  certiorari  allowed, 
beard,  and  determined  by  the  presiding  Judge 
of  the  Union  county  circuit.  This  court  has 
adjudged  that  the  clause  last  cited  was  not 
within  the  power  of  the  legislature  to  enact, 
and  that  the  provisions  of  section  8  of  the 
act  of  1873,  above  referred  to,  were  not  re- 
pealed, but  remained  In  force.  It  was  also 
held  that  one  who  had  been  convicted  by  the 
city  Judge  of  a  violation  of  a  city  ordinance, 
and  desired  a  review  of  the  Judgment,  was 
entitled  to  an  appeal  In  the  same  manner 
that  an  appeal  could  be  taken  from  the  Judg- 
ment of  a  Justice's  court.  Flanagan  v.  Plaln- 
fleld,  44  N.  J.  Law,  118.  It  Is  contended  that 
the  writ  In  this  case  should  be  dismissed  as 
Improvldently  issued,  on  the  ground  that  pros- 
ecutor's sole  remedy  was  by  appeal  to  the 
common  pleas  of  Union  county.  But  this  ar- 
gument rests  upon  a  misconception  of  the  de- 
cision in  the  case  last  cited.  It  is  true  that 
in  the  opinion  then  delivered  Mr.  Justice  Van 
Syckel  stated  that  the  remedy  by  appeal  by 
virtue  of  section  8  of  the  act  of  1873  became 
exclusive.  But  it  is  evident  that  the  learned 
Judge  was  speaking  of  Judgments  of  the  city 
Judge,  of  such  a  character  as.  If  rendered  In 
a  court  for  the  trial  of  small  causes,  were 
appealable.  As  to  such  Judgments  the  rem- 
edy by  appeal,  upon  his  theory,  was  plainly 
exclusive,  because  by  the  then  existing  Jus- 
tice court  act  no  certiorari  would  lie  to  bring 
up  a  Judgment  which  could  be  appealed. 
But  by  the  provisions  of  that  act  there  were 
Judgments  in  the  court  for  the  trial  of  small 
causes  which  were  not  capable  of  being  ap- 
pealed from,  such  as  Judgments  given  by  de- 
fault or  by  confession  or  in  the  absence  of 
defendant.  Nixon's  Dig.  (N.  J.)  p.  453,  IS  43, 
67.  Judgments  so  excluded  from  relief  by  ap- 
peal were  left  reviewable  by  certiorari.  The 
revised  Justice  court  act  extended  the  remedy 
by  appeal  to  all  Judgments  In  that  court  ex- 
cept such  as  are  given  by  confession.  Section 
79,  as  amended,  2  Gen.  St  p.  1891.  It  re- 
stricted the  review  by  certiorari  so  that  it 
applies  in  only  two  classes  of  cases,  one  cjoss 
comprising  Judgments  from  which  no  appeal 
would  He,  which  are  only  those  given  by  con- 
fession, and  the  other  class  comprising  Judg- 
ments which  the  Justice  had  no  Jurisdiction 
to  render.  Section  96,  2  Gen.  St.  p.  1882. 
The  first  class  Is  reviewable  by  certiorari 
only.  In  the  other  class  the  remedies  pro- 
vided by  appeal  and  by  certiorari  are  con- 
current. Rltter  V.  Kunkle,  39  N.  J.  Law,  259; 
Drake  v.  Berry,  42  N.  J.  Law,  60;  Hillman 
V.  Stranger,  49  N.  J.  Law,  191,  6  Atl.  434; 
Barclay  v.  Brabston,  49  N.  J.  Law,  029,  9  Atl. 
769.  The  decision  In  Flanagan  v.  rialnfield, 
that  Judgments  of  the  city  Judge  of  Plainfield 
for  convictions  for  the  violation  of  ordinances 
are  reviewable  in  precisely  the  same  mode  as 
Judgments  rendered  in  the  court  for  the  trial 
of  small  causes,  leads  to  this  conclusion, '  vIe. 
that  if  any  such  Judgments  rendered  by  the 
city  Judge  are  Jtidgments  given  by  confession, 


they  are  reviewable  by  certiorari  only,  whSe, 
if  any  such  Judgments  are  rendered  without 
Jurisdiction,  they  may  be  reviewed  on  ^peal 
or  by  certiorari.  The  proceeding  In  this  case, 
like  in  the  Flanagan  Case,  was  Instituted  by 
the  treasurer  of  the  city  of  Plainfield.  The 
result  of  a  conviction  Is  a  Judgment  for  pe- 
cuniary penalty,  which  goes  to  the  treasury 
of  the  city.  Although  such  a  Judgment  may 
also  Inflict  punishment  by  imprisonment,  the 
fact  that  it  also  benefits  the  city  pecuniarily 
leads  to  the  conclusion  that,  if  it  is  entered 
on  an  acknowledgment  of  a  violation  of  an 
ordinance,  it  is  a  Judgment  given  by  confes- 
sion, and  may  be  reviewable  by  certiorari. 
Judgments  by  confession  in  courts  for  tlie 
trial  of  small  causes  are  reviewable  by  cer- 
tiorari on  the  prosecution  of  the  person  who 
confessed  the  Judgment,  and  in  the  early  his- 
tory of  those  courts  this  court  heard,  and  not 
infrequently  gave  Judgment  upon,  such  writs. 
Parker  v.  Griggs,  4  N.  J.  Law,  182;  Ferguson 
V.  Earl,  14  N.  J.  Law,  124;  Young  v.  Stout, 
10  N.  J.  Law,  .302;  English  v.  Sharpc,  15  X. 
J.  Law,  437.  The  result  Is  that,  in  my  judg- 
ment, wo  are  bound  on  the  demand  of  tlie 
prosecutor  to  review  and  pronounce  upon  this 
Judgment  against  him. 

An  examln.ition  of  the  record  returned  witli 
this  writ  discloses  two  fatal  errors.  The  first 
appears  from  the  following  facts:  The  sworn 
complaint  on  which  the  city  Judge  acted  char- 
ged prosecutor  with  the  violation  of  one  or- 
dinance; the  process  iBsued  thereon  (which 
was  a  warrant)  declared  that  he  was  charged 
with  the  violation  of  another  ordinance;  and 
the  conviction  falls  to  disclose  whether  the 
prosecutor  was  found  guilty  of  the  violation 
of  the  ordinance  set  out  in  the  complaint  or 
of  that  set  out  In  the  warrant  It  is  impos- 
sible to  discover  how  this  Judgment  could  l>e 
set  up  against  a  furtlier  prosecution  for  tlie 
violation  of  either  ordinance.  The  record  fur- 
ther discloses  this  curious  state  of  facts.  It 
appears  therefrom  that  prosecutor  was  ar- 
rested, and  pleaded  not  guilty,  and  was  held 
under  ?200  bonds  for  his  api)earance  for  trial 
on  August  3,  1896,  at  10  o'clock  a.  m.,  at  the 
city  court  room.  Then  follows  the  entrr: 
"July  25,  1890.  The  above  person  appeared 
at  my  office  and  entered  a  plea  of  giiilt.v, 
which  I  accepted.  1  thereupon  deferred  sen- 
tence to  July  27,  189C."  Then  follow  the  other 
entries  of  appearances  and  adjournment.*,  at 
which  prosecutor's  counsel  sought  without 
success  for  leave  for  his  client  to  enter  a 
plea  of  not  guilty,  and  to  be  given  a  trial 
until  September  21,  1896,  when  the  convic- 
tion was  entered  "on  his  own  confession  and 
plea  of  guilty."  No  session  of  the  court  was 
held  on  August  3,  1896,  to  which  day  prose- 
cutor had  been  held  for  trial.  The  proceeding 
thus  disclosed  is  wholly  Indefensible.  When 
the  city  Judge  held  prosecutor  under  bond 
for  his  appearance  for  trial  on  August  3d,  the 
cause  was  adjourned  to  that  day.  During  the 
intervening  period  no  power  existed  in  tlie 
city  Judge  to  take  any  step  In  the  proceed- 
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Ing,  at  least  without  the  consent  of  prosecu- 
tor. Such  a  consent  must  be  public  and 
formal,  so  as  to  bind  prosecutor.  If,  there- 
fore, prosecutor  had  appeared  before  the  city 
judge  during  a  public  session  of  his  court, 
and  proffered  himself  ready  to  retract  his 
plea  of  not  guilty,  and  to  acltnowledge  the 
violation  of  the  ordinance  trith  which  he 
stood  charged,  perhaps  the  Judge  would  have 
been  warranted  in  entering  the  plea  upon  the 
record,  and  proceeding  to  pronounce  Judg- 
ment. But  a  magistrate  authorized  in  such 
matters  to  deal  with  the  property  and  liberty 
of  the  citizen  ought  not  to  have  admitted  an 
accused  person  to  a  private  Interview  on  the 
subject  of  his  accusation,  and  grossly  erred 
when  he  used  an  acknowledgment  made  by 
the  accused  In  the  privacy  of  the  Judge's  of- 
fice, and  not  established  by  proof  when  the 
cause  was  before  him  in  open  court,  as  the 
sole  basis  of  a  Judgment  of  conviction.  For 
these  reasons  the  conviction  must  be  vacated 
and  set  aside. 


McCORMACK  v.  STANDARD  OIL  CO. 
(Supreme  Court  of  New  Jersey.    June  3,  1897.) 
Trial — Takino  Case  from  Jdkv. 
The  evidence  shows  no  disputed  fact     At 
the  close  of  plaintiff's  testimony,  it  was  possible 
to  infer  the  liability  of  defendant;   at  the  close  of 
nil  the  testimouy,  no  such  inference  was  possible. 
Held,    that  a  verdict  for  defendant  was  rights 
directed. 
(Syllabus  by  the  (3onrL) 

Action  by  Peter  McCormack  against  the 
Sttandard  Oil  Company,  hi  which  a  verdict 
was  directed  for  defendant.  On  rule  to  show 
cause  why  a  new  trial  should  not  be  granted. 
Discharged. 

Argued  June  term,  1896,  before  BBASLBY, 
C.  J.,  and  GARRISON,  LIPPINCOTT,  and 
MAGI  El,  JJ. 

Warren  Dixon,  for  rule.  Charles  W.  Fuller, 
opposed.  ^ 

MAGIE.  J.  The  state  of  the  case  shows 
that  the  plaintiff  claimed  that  he  had  sustain- 
ed an  injury  on  the  night  of  November  8,  1895, 
by  falling  from  a  seat  of  a  truck  which  he 
was  driving  through  a  public  highway,  and 
that  his  fall  was  occasioned  by  the  wheel  of 
bis  truck  suddenly  dropping  into  an  excavation 
in  the  highway,  which  was  left  without  guard 
or  light  to  Indicate  Its  danger.  To  charge  the 
defendant  with  liability  for  his  injury,  it  was 
necessary  for  plaintiff  to  establish  by  proof 
that  the  excavation  which  was  the  cause  of 
his  injury  was  made  by  defendant.  On  this 
subject  the  plaintiff's  ca.«c  was  this:  He  te.s- 
tifled  that  be  observed,  at  the  time  of  his  fall, 
that  there  were  pipes  laid  In  the  a:cavatIoD. 
It  was  admitted  that  defendant  owned  the 
land  mi  both  sides  the  highway  where  plaintiff 
claims  to  have  falUn.  A  witness  called  for 
plaintiff  testified  that  he  had  been  employed 
by  defendant  from  .Inne  22,  1895,  up  to  about 


I  January  1,  1896,  as  a  dvll  engineer  In  laying 
I  out   an  extension  of   defendant's  plant,   and 
j  that  extension  included  stills  and  condensers 
I  on  the  east  side  of  the  highway.    The  plant 
j  on  that  side  of  the  highway  was,  as  part  of 
!  the  plan,  to  be  connected  with  the  defendant's 
.  plant  on  the  opposite  side  of  the  highway,  by 
pipes  to  be  laid  under  the  highway^    The  wlt- 
!  ness  was  not  clear  as  to  any  particular  time, 
I  but  he  had  at  some  time  during  his  employ- 
1  ment  seen  trenches  in  the  highway;   whether 
I  any  were  there  on  November  8th  he  could  not 
testify.    Upon  this  evidence,   the  trial  judge 
was  asked  to  nonsuit  plaintiff,  on  the  ground 
that  It  was  Insufficient  to  establish  the  fact 
that  defendant  had  made  the  excavation  in 
question.    This  request  was  refused,  and,  I 
think,  rightfully;    for,  although  it  did  not  di- 
rectly  evince  the  excavation   to   have  been 
made  by  defendant,  yet  It  justified  an  Infer- 
ence that  in  carrying  out  Its  plan,  which  in- 
cluded the  layhig  of  pipes  in  excavations  in 
the  highway,   the  excavation  therein,  which 
plaintiff   claimed   had   pipes   laid   In   it,    was 
made    by    defendant.     Defendant    thereuiMD 
called  wltne.sses  In  Its  defense,  who  were  in 
its  employ  during  the  execution  of  its  plan  for 
extending  Its  plant,  of  which  the  civil  engi- 
neer called  by  plaintiff  had  testified.    These 
witnesses  declared  that  they  had  charge  of 
the  execution  of  the  plan,  and  of  laying  the 
pipes  across  the  highway.     All  of  them  united 
In  testifying  that  the  first  excavation  made  for 
that    purpose    was    on    November    14,    1895. 
Their  recollection  was  fortified  by  reference 
to  time  slips  and  work  reports  made  by  them 
at  the  time.    There  was  no  contradiction  of 
their  testimony,  and  they  stood  tmlmpeached. 
The  ca.se  before  the  court,  then,  stood  thus: 
The  hiference  that  defendant  had  opened  the 
excavation  into  which  plaintiff  said  he  fell  on 
November  8,  1895,  which  was  possibly  justifi- 
able from  the  fact  that  between  June,  1895, 
and  January,  1896.  defendant  was  executing 
a  plan-  which  contemplated  such  excavations, 
was  not  merely  rendered  doubtful,  but  was 
made  impossible  from  the  further  fact  proved 
that  the  e.xcavatIons  under  that  place  were 
not  commenced  until  November  14,  1895.    It 
should  be  said  also  that  plaUittff's  fall  be- 
came known  to  policemen  in  the  neighborhood, 
and  the  fact  was  reported  to  headquarters. 
That  it  occurred  on  November  8th  was  undis- 
puted, and  seems  to  have  been  regarded  as 
indisputable. 

Upon  the  whole  case,  the  trial  Judge  there- 
upon directed  a  verdict  for  defendant,  and 
allowed  the  plaintiff  this  rule  to  show  cause. 
In  support  of  this  rule.  It  Is  now  urged  that 
there  was  error  In  the  direction  to  find  such  a 
verdict,  and  that  the  case  should  have  been 
permitted  to  go  to  the  jury.  If  the  material 
facts  were  in  substantial  dispute,  this  conten- 
tion must  doubtless  prevail.  Hartman  v.  Al- 
den.  34  N.  J.  Jjaw  ."iia;  Crue  v.  Caldwell,  52 
N.  J.  Law.  215,  19  Atl.  188;  Railway  Co.  v. 
Block,  55  N.  J.  Law,  605,  27  Ati.  1067;  Mey- 
ers v.  Birch,  59  N.  J.  Law,  238,  36  AO.  95. 
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When,  upon  the  unconlroverted  facts,  a  plain- 
tiff is  not  entitled  to  i-ecover,  and  a  verdict 
In  his  favor  would  be  set  aside,  it  is  the  duty 
of  the  court  to  nonsuit.  Railroad  Co.  \. 
Moore,  24  N.  J.  Law,  824;  Aycrlgg's  Ex'rs 
V.  Railroad  Co.,  30  N.  J.  Law,  460.  This  court 
sustained  a  verdict  directed  for  plaintiff,  al- 
tlioii^h  the  defendant  had  put  in  evidence  in 
sui>i)ort  of  a  defense,  upon  the  ground  that, 
upon  that  evidence,  the  jury  could  not  reason- 
ably have  concluded  that  the  defense  bad  been 
established.  Baldwin  v.  Shannon,  43  N.  J. 
Law,  596.  But,  on  the  case  before  us,  there 
was  no  dispute  of  facts  upon  the  point  of  de- 
fendant's liability  for  the  excavation  into 
which  the  plaintiff  fell.  The  testhnony  of 
the  civil  engineer  called  by  plaintiff  in  respect 
to  defendant's  plan  contemplating  excavations 
in  the  highway  somewhere  between  June  and 
January  is  not  contradicted  by  defendant's 
evidence  tliat  the  first  excavations  in  execution 
of  the  plan  were  after  the  plaintiff's  injury. 
The  inference  possible  to  be  drawn  from  the 
former  Is  only  rendered  impossible  by  the  lat- 
ter. It  Is  not  easy,  after  a  review  of  all  the 
evidence,  to  feel  entire  confidence  In  the  testi- 
mony of  plaintiff  in  Ills  own  behalf.  But  It 
must  be  assumed  that  a  jury  might  have 
found  his  story  credible.  But  if,  on  Novem- 
ber 8th,  he  fell  Into  an  excavation  In  the  high- 
way, and  saw  pipes  laid  in  it,  he  has  not  ad- 
vanced his  right  to  recover,  for  the  only  ex- 
cavations his  proof  shows  defendant  made  in 
the  highway  were  those  made  In  pursuance 
of  its  plan  for  the  extension  of  its  plant,  and 
the  first  of  them  was  not  made  until  Novem- 
ber 14th.  If  plaintiff's  excavation  of  Novem- 
ber 8th  was  real,  it  is  not  shown  to  have  been 
made  by  defendant.  Upon  the  uncontrovert- 
ed  facts,  a  verdict  for  plaintiff  could  not  be 
sustained,  and  in  such  case  the  verdict  was 
properly  directed  for  defendant.  Let  the  rule 
to  show  cause  be  discharged. 


STATE  (MEYERS  et  al..  Prosecutors)  v.  HUD- 
SON COUNTY  ELECTRIC  CO.  et  al. 
(Supreme  Court  of  New  Jersey.    June  3,  1887.) 
Elbctkio  Light  Companibs— Franchise. 
BeoftURe  of  the  act  of  April  21.  1806  (P.  L. 
1806.  p.   322),  electric   liglit   companies   cannot 
lawfully  erect  poles  in  any  street  of  ft  city,  for 
either   public    or    private    lighting,    without    first 
obtaining  from  the  city  a  particular  designation 
of  the  streets  in  which  the  some  are  to  be  placed. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution  of 
Samuel  J.  Meyers  and  others  against  the  Hud- 
son County  Electric  Company  and  the  City  of 
Bayonne,  to  review  a  resolution  of  the  city 
council  of  said  city.    Resolution  set  aside. 

Argued  Febriwry  term,  1897,  before  LUD- 
LOW, COLLINS,  and  DIXON,  JJ. 

Van  Buskirk  &  Parker  and  C.  L.  Corbln,  for 
prosecutors.  T.  N.  McCarter,  Jr.,  for  defend- 
ant Hudson  County  Electric  Co.  T.  F.  Noo- 
nau,  Jr.,  for  defendant  city  of  Bayonne. 


DIXON,  J.    The  object  in  suing  cot  this 
writ  of  certiorari  is  to  test  the  right  of  the 
Hudson  County  Electric  Company    to    place 
poles  along  Thirty-Third  street  and  Avenue  C, 
on  the  land  of  the«prosecutors,  for  the  purpose 
of  supplying  electricity  to  three  electric  lights 
on  the  northeasiterly  comers  of  Avenue  C  and 
Thirty-Second,  Thirty-Third,  and  Thirty-Fourth 
streets,  in  the  city  of  Bayonne,  pursuant  to  a 
resolution  of  the  city  coimcil  passed  Noveni- 
ber  8,  1896.    The  prosecutors  Insist  that  these 
poles  cannot  lawfully  be  erected,  because  the 
city  has  never  designated  Thirty-Third  street 
and  Avenue  C  as  streets  in  which  such  poles 
might  be  placed,  as  required  by  the  act  relat- 
ing to  electric  Itgbt,  heat,  and  power  companies, 
approved  April  21,  1896  (P.  L.  1896,  p.  3221. 
That  no  such  designation  has  ever  been  ob- 
tained is  clear.    The  control  of  the  streets  Is 
vested  In  the  city  council,  and  the  only  act  of 
that  body  which,  it  is  suggested,  might   l)e 
deemed  a  designation  under  the  statute  cite<1 
or  its  predecessors  (P.  L.  1884,  p.  331,  and  P. 
L.  1803,  p.  412),  is  an  ordinance  approved  Jan- 
uary 15,  1895,  purporting  to  authorize  the  Hud- 
son County  Electric  Company  to  erect  poles 
"in  all  the  pubUc  roads,  public  places,  high- 
ways, streets,  avenues  and  alleys  of  the  city" 
for  electric  light,  heat,  and  power  purposes. 
If  circumstances  should  exist  in  which  an 
electric  company  proposed  to  erect  poles  at 
once  throughout  every  public  street  in  a  city 
for  the  purposes  stated,  such  an  ordinance  .n.t 
this  might  be  considered  a  sufficient  compli- 
ance   with   this   statutory    prerequisite.    But 
when,  as  In  the  case  before  us,  neither  the  city 
nor  the  company  intended  the  Immediate  pros- 
ecution of  so  general  a  work,  an  ordinance  of 
this  character  was  a  mere  evasion  of  the  law. 
To  give  it  effect  would  be  to  authorize  the 
company,  instead  of  the  city,  to  designate  the 
streets  In  which  poles  were  to  be  placed,  when- 
ever, in  the  judgment  of  the  company,  a  prcq)- 
er  occasion  should  arise.    If,  then,  a  designa- 
tion of  streets  by  the  city  under  this  law  wa« 
a  necessary  preliminary  to  the  erection  of  these 
poles  by  the  company,  we  mtist  conclude  tliat 
this  resolution,  which  leaves  the  whole  plan 
of  construction  to  the  discretion  of  the  city 
surveyor,  is  illegal. 

The  defendants  contend  that  the  law  only 
requires  a  designation  of  streets  by  the  city 
when  poles  are  to  be  erected  for  private  light- 
ing, and  that  when,  as  here,  the  purpose  is 
to  light  the  public  sti-eets,  this  statute  does 
not  apply.  We  cannot  concur  In  this  view.  It 
presupposes  an  expectation  on  the  part  of  the 
legislature  that  these  companies  would  gen- 
erally erect  one  line  of  poles  for  public  light- 
ing, and  another  for  private  lighting.  Snrli 
an  expectation  would  be  antagonized  by  com- 
mon experience,  and  we  find  no  adequate  rea- 
son for  believing  it  was  entertained.  The  tan- 
giuge  of  the  statute  on  this  point  Is  unamblgn- 
ous,  and  in  its  plain  meaning  leads  to  no 
absurd  or  even  unreasonable  result,  and.  therv^ 
fore,  that  meaning  should  be  enforced.  Bex 
T.  Commissioners,  6  Adol.  &  EL  7;  Oommis- 
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Rionors  v.  Brewster,  42  N.  J.  Law,  125,  asd 
cases  there  cited;  Earle  v.  Wlllets  &  Co.,  56 
N.  J.  Lnw,  334,  29  Atl.  198.  Our  opinion  la  that 
no  company  of  the  class  mentioned  In  this 
statute  lias  any  lawful  power  to  erect  Its 
electric  poles  In  any  public  highway,  except  in 
accordance  with  the  terms  of  this  act. 

But  the  defmdants  further  urge  that  the 
resolution  can  be  supported  on  the  "Act  author- 
izing the  lighting  of  public  streets  and  places 
In  the  cities,  towns,  townships,  boroughs,  and 
Tillages  of  the  state,  and  to  erect  and  maintain 
the  proper  appliances,"  approved  May  22,  1894 
(P.  L.  1894,  p.  477).  This  statute  relates 
wholly  to  municipal  corporations,  and  It  Is 
manifest  that  the  authority  granted  by  It  can- 
not be  curtailed  by  the  act  of  April  21,  189B, 
wblcb,  both  In  Its  title  and  In  Its  enacting 
clauses.  Is  confined  to  electric  light,  heat,  and 
power  companies.  But  this  statute  Is  not 
applicable  to  the  present  question.  The  power 
which  It  delegates  Is  conferred  only  on  the 
municipal  bodies  described  in  It.  If  the  city 
of  Bayonne,  by  its  own  agents,  were  erecting 
Its  own  poles  In  these  streets,  for  the  purpose 
of  lighting  streets,  the  statute  of  1894  would 
be  In  point;  but  It  cannot  be  Invoked  as  legal 
sanction  for  any  attempt  on  the  part  of  the 
city  to  authorize  an  electric  light  company  to 
erect  Its  poles  In  the  streets,  without  comply- 
ing with  the  act  of  1896.  The  poles  to  be 
erected  under  the  act  of  1894  are  public  prop- 
erty, to  be  used  only  for  public  purposes.  The 
poles  to  be  erected  under  the  act  of  1896  are 
private  property,  to  be  used  for  public  or  pri- 
vate purposes.  The  ordinance  of  January  15, 
1885,  Is  Illegal,  and  must  be  set  aside,  except 
so  far  as  It  has  been  acted  upon  by  the  Hnd- 
son  County  Electric  Company,  with  the  acqui- 
escence of  the  city  and  the  owners  of  the  soil 
affected.  The  resolution  of  November  8, 1896, 
18  also  Illegal,  and  must  be  set  aside. 

The  prosecutors  attack  a  contract  made  Jan- 
uary 8,  1895,  between  the  city  and  the  United 
Gas  Improvement  Company,  which  was  exe- 
cuted also  by  the  Hudson  County  Electric  Com- 
pany and  others.  It  Is  doubtful  whether  the 
certiorari  brings  this  contract  under  review, 
but.  even  If  It  does,  some  of  the  parties  In- 
terested In  It  are  not  before  us;  and.  as  It  Im- 
poses no  obligation  on  the  city  In  the  matter 
now  complained  of.  Its  legality  need  not  and 
should  not  be  considered.  The  prosecutors  are 
entitled  to  costs. 


ESSEX  COUNTY  ELECTRIC  CO.  v.  KBLLT. 

(Supreme  Court  of  New  Jersey,    June  7,  1897.) 

Uasteb  a:<d  Scrva.:(t— Ixsfkctiok  of  Appliances. 

The  plaintiff  below  was  injured  in  1890  by 
the  breaking  of  a  defective  pole  which  he  was 
directed  by  the  superintendent  of  the  company 
to  ascend.  There  being  some  evidence  to  show 
that  a  proper  inspection  of  the  pole  would  have 
disclosed  the  defect,  and  that  it  had  not  been 
inspected  since  1888.  it  was  properly  submitted 
to  the  jury  to  determine  whether  the  defendant 
company  had  exercised  due  care  in  the  discharge 


of  the  duty  it  owed  to  the  plaintiff  to  t>rovide 
poles  rpiisonably  safe  for  the  work  in  which  he 
was  employed. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Essex  county;  Child, 
Judge. 

Action  by  Andrew  Kelly  against  the  Essex 
County  Electric  Company.  From  a  judgment 
for  plaintiff,  defendant  brings  error,    Affirmed,- 

Argned  February  term,  1897,  before  DEI- 
PUB,  VAN  SYCKEL,  and  LIPPINCOTT,  JJ. 

Edward  A.  &  W.  T.  Day,  for  plaintiff  In 
error.     Samuel  Kallsch,  for  defendant  in  error. 

VAN  SYCKEL,  J.  Kelly,  the  plaintiff  be- 
low, was  Injured  In  Novemlwr,  1890,  by  the 
breaking  of  a  pole  which  was  shown  to  be  de- 
fective. There  was  evidence  that  he  was  di- 
rected by  the  superintendent  of  the  defendant 
company  to  ascend  the  pole.  There  was  also 
some  evidence  to  show  that  a  proper  Inspec- 
tion of  the  pole  would  have  disclosed  the  de- 
fect which  caused  the  injury  to  the  plaintiff, 
that  It  had  not  been  Inspected  since  1888;  and 
that  It  should,  In  the  exercise  of  reasonable 
care,  have  been  inspected  ooce  In  each  year. 
There  was  a  previous  trial  of  this  case.  In 
which  the  judgment  was  brought  Into  this 
court  for  review.  The  court  recognized  the 
duty  of  the  master  to  take  reasonable  care  to 
furnish  tools  and  appliances  with  which,  and 
places  on  or  about  which,  the  servant  Is  em- 
ployed to  work,  reasonably  safe  for  the  work; 
but  reversed  the  judgment  because  It  appear- 
ed that  the  defect  hi  the  pole  was  latent,  and 
there  was  no  evidence  to  show  a  want  of 
proper  Inspection  or  that  the  defect  could 
have  been  discovered  by  such  In.'spectlon. 
Electric  Co.  v.  Kelly,  57  N.  J.  Law,  100,  29 
Atl.  427.  That  evidence  was  supplied  on  the 
trial  of  the  case  now  under  review,  and  It  was 
submitted  to  the  Jury  with  proper  Instruc- 
tions, as  was  also  the  evidence  with  respect  to 
obvious  damages  and  contributory  negligence. 
No  error  In  law  appears,  and  the  Judgment 
should  be  afSrmed. 


BINDERNAGLE  v.   STATE. 

(Supreme  Court  of  New  Jersey.    June  7,  1897.) 

Criminai.  Law — Exceptions  to  Instbcctioss— 

dlsori>erly  hol'sb  —  evidence  — 

(JtEaTION  FOR  JURT. 

1.  Error  cannot  be  assigned  upon  an  excep- 
tion taken  to  the  mere  refusal  of  the  court,  in  the 
trial  of  a  criminal  indictment,  at  the  close  of  the 
evidence  for  the  state,  or  on  the  part  of  the  de- 
fendant, to  instruct  the  jury  to  acquit 

2.  The  acts  and  conduct  of  the  persona  who  are 
the  inmates  of  a  house  charged  to  be  disorderly, 
and  their  language,  in  relation  to  their  acts  and 
conduct  and  in  connection  therewith,  at  the  same 
time,  are  admissible  and  competent  evidence  to 
establish  the  character  of  the  house,  whether  the 
person  alleged  in  the  indictment  as  the  keeper 
thereof  be  present  at  the  time  or  not.  This  evi- 
dence can  only  be  of  use  and  effect  upon  the  ques- 
tion whether  the  place  is  disorderly  in  a  legal 
sense,  and  not  to  implicate  the  defendant  charged 
with  the  offense  of  keeping  It;  and.  before  he 
can  be  convicted  of  such  offense,  evidence  sutB- 
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cient  to  establish  his  connection,  management,  or 
control  of  such  a  place  mnst  be  adducea. 

3.  It  is  the  duty  of  the  trial  court  to  define  the 
elements  of  fact  necessary  to  constitute  a  dis- 
orderly house,  but  whether  the  proof  is  suffi- 
cient to  establish  that  conclusion,  as  well  as 
whether,  by  such  proof  and  the  other  evidence, 
the  person  charged  in  the  indictment  is  respon- 
sible as  matter  of  fact  for  the  management  and 
control  of  the  same,  aie  questions  which  must 
be  submitted  to  the  jury,  and  which  are  entirely 
within  the  province  of  the  jury  to  determlue. 

(Syllabus  by  the  C!oart.) 

Error  to  court  of  quarter  gesgious,  Hudson 
county;   Hudspeth,  Judge. 

Philip  Blndemagle  was  convicted  of  keeping 
a  disorderly  house,  and  brings  error.  Affirm- 
ed. 

Argued  February  term,  1897,  before  DE- 
rUE,  VAN  SYCKBL,  and  LIPPINC!OTT,  JJ. 

Allan  L.  McDermott,  for  plaintiff  in  error. 
Charles  H.  Wlufleld,  for  the  State. 

LIPPINCX3TT,  J.  Tie  pUilntlff  In  error,  de- 
fendant below,  was  Indicted  for  keeping  a 
disorderly  house  in  the  township  of  Union  In 
the  comity  of  Hudson.  The  Indictment  char- 
ged that  the  defendant  kept  a  place  in  that 
township  In  which  he  permitted  people  to  en- 
gage In  betting  and  wagering  on  the  events 
of  races  of  horses,  mares,  or  geldings.  The 
Indictment  was  presented  at  the  April  term, 
189C,  and  the  offense  was  charged  to  have  been 
committed  between  Marcb  1,  1895,  and  the 
time  the  Indictment  was  presented.  No  ob- 
jections were  taken  to  the  form  of  the  Indict- 
ment before  the  trial,  and  no  errors  have  been 
assigned  drawing  in  question  Its  validity. 

The  evidence  Introduced,  and,  as  it  stands, 
undisputed,  shows  at  this  place  there  are  three 
buildings.  One  Is  a  brick  building  in  which 
the  defendant  kept  a  saloon.  The  main  floor 
contained  a  barroom;  and  to  the  north  of  the 
barroom,  and  connected  with  it,  waB  a  restau- 
rant; still  to  the  north  of  the  restaurant,  and 
Immediately  adjoining  it,  was  a  long,  frame 
building;  and  from  the  building  a  piazza  ran 
along  the  front  of  the  saloon  and  restaurant. 
There  does  not  appear  to  have  been  any  door 
leading  frtHn  the  p'azza  into  the  long,  frame 
building.  In  front  of  this  frame  building  there 
were  steps  leading  up  to  a  docH:,  which  the 
evidence  shows  to  have  been  closed  dining  tlie 
time  laid  in  the  Indictment.  Access  to  this 
building  was  gained  by  steps  and  a  door  In 
wliat  may  be  called  the  rear  of  the  building. 
Access  to  it,  also,  could  be  gained  by  going 
Into  the  salomi  in  front  thereof,  and  passing 
out  the  rear,  and  along  a  pathway  to  this 
door.  On  the  south  side  of  the  barroom,  close 
to  it,  but  not  directly  connected  therewith, 
was  another  frame  building.  Access  to  this 
building  was  gained  by  a  door  opposite  the 
end  of,  but  not  connected  with,  the  piazza, 
and  also  by  another  door  on  the  southerly  side 
of  the  building.  All  these  buildings  stood  in 
a  row  directly  opposite  the  ferry  landing  of 
the  ferry  from  the  city  of  New  York.  There 
was  no  fence  or  obstruction  between  the  rear 
of  the  barroom  and  the  rear  of  the  other  boUd- 


ings.  The  evidence  Is  oonclusire  that  in  the 
northerly  of  these  buildtngs,  it  being  the  long, 
frame  building,  gamUlng,  betting,  bookmak- 
ing,  and  wagering  on  tiorse  races,  during  the 
time  mentioned  In  the  indictment,  were  carried 
on.  The -evidence  Is  just  as  condusive  that 
in  the  southerly  building,  during  the  time  laid 
in  the  indictment,  poker,  faro,  and  roulette 
game«  were  being  played  for  money,  and  other 
gambling  games  were  there  engaged  In.  There 
is  evidence  showing  that  the  usual  way  of  get- 
ting Into  the  building  to  the  north  was  by  gcdng 
Into  the  front  of  the  saloon  kept  by  the  de- 
fendant passing  out  of  the  rear  thereof,  and 
entering  the  building  by  the  rear  door  tba«of. 
Gambling  games  were  carried  on,  also,  in  this 
building,  at  which  money  was  won  and  lost. 
The  evidence  is  that  large  crowds  of  men  were 
often  seen  in  and  about  tills  place,  going  in 
and  coming  out  of  the  saloon  of  the  d^endant, 
and  out  of  these  iriaces.  l%e  mother  of  the 
defendant  testified  tliat  the  defendant  con- 
ducted the  business  of  the  saloon  and  restau- 
rant, which  was  licensed  In  his  name,  as  an 
Inn  and  tavern,  and  which  was  known  as  the 
"Hoffman  House,"  with  which  the  frame 
building  on  the  north  Is  connected.  Reference 
is  made  to  so  much  of  the  evidence  to  show 
that  the  question  who  It  was  that  kept  and 
maintained  this  disorderly  place  was  one  which 
mnst  be  taken  by  the  jury  to  determine. 

At  the  close  of  the  case  defendant  requested 
that  the  trial  court  instruct  the  jury  to  ac- 
quit.   Upon  the  refusal  of  the  court  to  so  In- 
struct,  the  defendant  prayed  an   exeeptUm, 
which  was  allowed  and  Realed,  and  error  is 
assigned  upon   such   refusal     This  exceptteo 
and  assignment  of  error  lias  no  place  in  the 
criminal  practice  in  this  state.     Error  camot 
be  assigned,  on  a  trial  of  an  indictment,  npoa 
the  refusal  of  the  court  to  direct  an  acquittal. 
Besides,  the  evidence  was  amply  suflScient,  at 
this  point,  to  go  to  the  jury,  to  pass  upon  the 
question  whether  the  defendant  had  control  ot 
either  at  the  buildings  In  which  betting  ob 
horse  races  and  other  forms  of  gambling  had 
been  carried  on.     The  defendant  was  called 
as  a  witness  in  his  own  behalf.    He  was  the 
only  witness  called  tot  the  defense:     He  de- 
nied that  he  had  anything  to  do  with  the  build- 
ings north  or  south  of  his  saloon  or  tavern 
and  restaurant.     He  testified  that  bis  mother 
owned  the  bnllding  to  the  north,  and  that  It 
was  and  had  been  under  her  control.     He  ad- 
mitted that  be  bad  frequently  seen  and  bad 
knowledge  of  crowds  of  people  gathered  about 
the  building.    His  mother  was  recalled  by  th* 
state,  and  In  rebuttal  testified  that  she  owned 
the  bnildtng  to  the  north,  but  exercised  no  con- 
trol whatever  over  that  or  the  saloon  and  rw- 
taurant,  and  that  she  had  nevo'  given  any  odp 
permission  to  occupy,  or  had  rented  to  any 
one,  the  building  to  the  north  for  any  purpose. 
and  that  she  bad  never  received  anything  for 
Its  use,  and  had  nothing  to  do  with  it,  and  that 
her  son,  the  defendant,  took  charge  and  con- 
tprf  of  the  building  for   her.     Her  evideoc" 
was  not  denied  by  the  defwdanU    The  e?' 
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■dence  fully  Biistaliis  the  conTlctlon  unless  It 
be  that  the  case  in  some  respects  In  point  of 
Jaw  was  improperly  submitted  to  the  Jury. 

It  l8  hardly  necessary  to  take  up  the  asslgn- 
ouents  of  error  ad  seriatim.  The  trial  court 
refused,  upon  request,  to  charge  that  the 
t>iillding  to  the  south  of  the  saloon  was  "own- 
'«d  and  controlled  entirely  beyond  the  owner- 
ship and  control  of  the  defendant";  that  there 
was  not  "any  evidence  that  the  defendant  had 
control  of  the  building  not  owned  by  bis  moth- 
■er.  or  tlmt  he  was  ever  in  that  building";  that 
"there  Is  not  any  evidence  in  this  case  show- 
ing that  the  defendant  had  any  control  over 
the  building  to  the  south  of  his  hotel";  and, 
further,  that  "the  defendant's  testimony  tliat 
he  did  not  have  any  control  over  the  builtUng 
fwhich  building  the  request  does  not  state], 
was  never  in  It,  and  had  no  ownership  in  it, 
laust  be  taken  as  true  by  the  jury,— it  not  hav- 
ing lieen  shown  that  he  was  ever  in  the  build- 
ing, or  did  any  act  concerning  its  control." 
In  this  latter  request  is  included  the  desire 
of  the  defendant  to  have  the  testimony  of  the 
-defendant  In  this  respect  characterized  as 
"uncontradicted."  It  is  sufflclent  to  say  that, 
If  the  trial  court  had  charged  these  proposi- 
tions of  fact,  it  would  have  done  violence  to 
the  evidence,  and  the  probative  force  and  ef- 
fect thereof.  The  trial  coui-t  had  no  right  to 
pass  its  opinion  as  conclusions  of  fact  on  these 
-questions.  They  were  questions  for  the  Jury 
under  all  the  proof  in  the  case. 

Two  other  assignments  of  error  have  to  deal 
with  the  admission  of  the  evidence  of  the  wit- 
ness Tuttle.  One  is  founded  upon'  the  objec- 
<tion  to  the  admission  of  his  evidence,  and  the 
«ther  is  upon  the  refusal  to  strike  out  the 
whole  of  It  after  it  bad  been  given.  The  only 
-question  raised  is  whether  it  was  admissible 
At  the  time  It  was  given.  The  evidence  of 
this  witness  describes  the  different  buiialngs, 
iuRide  and  outside;  the  manner  in  which  he 
gained  access  to  them,  and  the  manner  In 
which  access  could  be  gained  to  them;  what 
he  found  on  the  Inside,  the  character  of  bet- 
ting going  on  therein,  and  the  different  games 
being  played  there  at  which  money  was  won 
and  lust,  and  what  the  persons  assembled 
there  were  doing;  that  those  assembled  there, 
many  of  them,  were  engaged  in  betting  and 
playing  the  gambling  games;  and  what  was 
«aid  by  those  managing  the  betting  and  gam- 
ing, and  those  engaged  in  betting  therein. 
The  whole  point  of  the  objection  to  this  evi- 
dence was  that  the  defendant  was  not  present 
at  this  time,  nor  was  the  evidence  preceded 
by  proof  that  the  defendant  was  connected 
with  the  place.  So  far  as  the  contention  is 
concerned  that  he  was  not  shown  to  be  con- 
nected with  what  was  going  on,  the  facts  and 
'Circumstances  afterwards  in  proof  must  be 
taken  by  the  Jury  to  say  whether  the  defend- 
ant was  Implicated  or  not.  The  mere  order 
of  proof  was  not  material,  and  this  class  of 
■evidence  is  admissible,  whether  in  the  pres- 
ence or  absence  of  the  defendant,  for  it  was 
evidence  of  actf  and  words  cliaracterizing  the 


acts,  not  implicating  the  defendant  at  all, 
but  connected  with  and  explanatory  of  the 
conduct  of  the  inmntes  of  the  place.  Wheth- 
er done  and  said  in  a  place  or  building  over 
which  he  had  control  is  another  question.  It 
is  not  often,  In  this  class  of  cases,  that  proof 
can  be  made  that  the  illegal  practices  are  car- 
ried on  in  the  preeence  of  the  defendant  or 
party  responsible  for  such  practices.  He  Is 
generally  absent,  but  that  fact  does  not  pre- 
vent proof  of  the  acts  and  doings  of  those  as- 
aembled  in  the  place.  The  character  of  the 
place  Is  one  of  the  essential  elements  of  proof 
without  which  no  responsibility  could  be  es- 
tablished. The  acts  and  sayings  of  the  per- 
sons In  these  buildings  congregated  were  aUke 
competent  evidence  to  prove  the  character  of 
the  place.  The  acts  of  betting  and  gaming 
were  admissible,  and  what  was  said  at  the 
time  was  a  part  of  the  acts.  The  res  gestae 
included  the  words,  and  were  such  part  of  the 
acts,  and  so  connected  with  them,  as  to  illus- 
trate their  character.  The  acta  and  wor48 
stand  together,  forming  one  transaction.  21 
Am.  &  Eng.  Enc.  Law.  p.  111.  It  is  a  com- 
mon thing,  In  cases  of  disorderly  houses,  to 
prove  the  misbehavior  of  the  inmates,  and 
then  to  supplement  with  proof  as  to  the  per- 
sons who  control  and  permit  such  dismrderiy 
conduct.  After  such  evidence  is  admitted.  It 
then  becomes  a  question  of  fact  for  the  Jury 
to  determine  whether  satisfactory  evidence 
has  been  produced  to  show  that  the  defendant 
keeps,  maintains,  and  controls,  or  has  the 
power  to  control,  the  place,  or  permits  and 
suffers  it  to  be  so  kept  and  maintained,  hav- 
ing power  to  prevent  It.  Brown  v.  State,  49 
N.  J.  Law,  01,  7  Atl.  340.  Whether  the  acts 
are  illegal,  and  constitute  a  disorderly  hous^ 
is  a  question  of  law  for  the  court;  the  ques- 
tion of  control  or  permission,  as  affecting  the 
guilt  of  the  person  charged,  is  a  question  for 
the  Jury.  The  cases  are  so  numerous  author- 
izing proof  of  the  conduct  and  language  of 
those  who  resort  to  a  place  of  this  kind,  in 
order  to  determine  its  character,  that  it  Is  not 
deemed  necessary  to  refer  to  them.  5  Am.  & 
Kng.  Bnc.  Law,  pp.  683-702.  Words  in  con- 
nection with  and  explanatory  of  acts  are  ad- 
missible. Hunter  v.  State,  40  N.  J.  Law,  40.5. 
There  was  no  error  In  the  admission  of  this 
evidence  or  the  refusal  to  strike  it  out. 

There  is  another  class  of  assignments  of  er- 
ror, based  upon  refusals  upon  requests  to 
charge  further  than  the  court  had  already 
charged.  These  requests  are  "that  the  Jury 
cannot  convict  unless  it  be  shown  that  the  de- 
fendant was  in  some  way  connected  with  or 
controlled  the  building  charged  to  be  a  dis- 
orderly hou.se";  and  "that  the  defendant  could 
not  be  held  liable  for  anything  he  could  not 
have  prevented,  and  that  he  could  not  pre- 
vent anything  in  the  building  that  he  did  not 
have  charge  or  control  of";  and  "that  the  jury 
cannot  convict  the  defendant  unless  he  hail 
control  of  the  premises  or  participated  In  their 
management."  These  requests  have  been 
fully  covered  in  the  charge.    The  trial  court 
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said  to  the  jury  tliat  the  place  or  places  where 
these  practices  were  carried  on,  If  they  found 
Buch  practices  were  carried  on,  In  order  to 
convict  the  defendant,  must  be  established  to 
be  under  his  control  and  supervision.  The 
Jury  were  distinctly  told,  as  to  any  of  these 
buildings  In  which  it  was  allegeu  that  these 
practices  were  carried  on,  that  It  must  be  found 
by  them  as  established  by  the  evidence,  be- 
fore conviction  could  follow,  that  the  defend- 
ant was  in  control  and  supervision  of  them; 
tliat  he  kept  or  caused  to  be  kept  the  same,  or 
rented  the  same  to  some  person  knowing  that 
the  same  should  and  was  to  be  so  kept;  and 
that  the  state  must  satisfy  the  Jury  of  the 
gutlt  of  the  defendant  beyond  reasonable 
doubt,  and  that  if,  upon  the  whole  case,  there 
existed  in  their  minds  a  reasonable  doubt  as 
to  the  guilt  of  the  defendant,  he  was  entitled 
to  the  benefit  of  that  doubt,  and  the  Jury 
should  then  acquit  him. 

There  does  not  seem  to  be  any  other  assign- 
ment of  error  which  needs  consideration.  The 
law  to  be  applied  by  the  Jury  to  the  evidence 
was  favorably  stated  In  behalf  of  the  defend- 
ant by  the  court,  and  upon  an  examination 
none  of  the  exceptions  to  the  charge  of  the 
court  appear  to  be  sustainable.  The  entire 
record  of  the  proceedings  of  the  trial  has 
been  returned  Into  this  court  by  the  plaintiff 
in  error  with  the  writ  of  error,  anj  we  have 
examined  It;  and,  applying  the  principles  laid 
down  by  the  court  of  errors  and  appeals  In 
the  case  of  Kohl  v.  State,  36  Atl.  1(W,  It  does 
•not  appear,  from  such  record,  that  the  plaln- 
tiir  In  error,  on  the  trial  below,  suffered  any 
manifest  wrong  or  Injury,  in  the  rejection  of 
evidence,  or  in  the  charge  of  the  trial  court 
to  the  Jury,  or  in  the  denial  of  matter  by  the 
trial  court  which  was  a  matter  of  discretion, 
or  upon  the  evidence  adduced  at  the  trial. 
Judgment  of  tbe  Hudson  quarter  sessions 
must  be  affirmed. 


BURNETT  V.  STATE. 
(Supreme  Court  of  New  Jersey.    June  8,  1897.) 

FraL'IXILBNT    CoXVERSIOX     BT     AOENT  —  IXSTRDC- 
TIOMS. 

Upon  the  trial  of  an  Indictment  framed  un- 
der the  supplement  to  the  crimes  act,  approved 
March  10,  1893  (1  Gen.  St.  p.  1100,  S  272), 
charging  a  fraudulent  conversion  of  money  by 
an  agent  to  whom  it  had  been  intrnated,  it  ap- 
peared a  principal  had  placed  in  the  hands  of  the 
defendant  a  sum  of  money  to  be  applied  to  the 
purchase  of  certain  real  estate,  the  title  to  which 
was  to  be  taken  in  the  name  of  a  person  nom- 
inated by  the  principal.  It  further  appeared  that 
defendant  had  only  applied  a  part  of  the  money 
acoordiiiB  to  his  instructions,  but  that,  upon  de- 
mand of  the  principal,  he  had  failed  to  repay  the 
rest  of  it    Bad,  that: 

1.  It  was  error  to  instruct  the  jury  that  a  re- 
fusal to  pay  over  the  unapplied  money  to  the  prin- 
cipal, if  the  principal  was  justified  in  demanding 
it,  amounted,  in  Ian,  to  a  fraudulent  conversion 
of  it. 

2.  That  such  error  was  not  cured  by  a  subse- 
quent statement  that  tbe  jury  should  be  satisfied 
that  the  refusal  wag  with  intent  to  convert. 

(Syllabus  by  the  Court.) 


Error  to  court  of  general  quarter  sessions. 
Essex  county;  KIrkpatrick,  Judge. 

John  M.  Burnett  was  convicted  under  an 
Indictment  charging  him  with  fraudalently 
taking  and  converting  to  bis  own  use  certain 
money  which  was  Intrusted  to  him  as  agent, 
bailee,  and  servant,  and  brings  error.  Re- 
versed. 

Argued  Febrviary  term,  1897,  before  MA- 
GIE,  C.  J.,  and  DEPUE,  VAN  SYCKEL,  and 
LIPPINCOTT,  JJ. 

F.  Bradner,  for  plaintiff  In  error.  L.  Booi, 
for  the  State 

MAOIE,  G.  J.  It  is  first  contended  that  the 
plaintiff  In  error  received  manifest  wrong  by 
reason  of  the  refusal  of  the  trial  court  to  con- 
tinue the  cause  when  moved  for  trial  by  tbe 
prosecutor.  The  application  for  continuance 
was  made  upon  the  ground  of  the  Illness  of 
plaintiff  In  error.  This  objection  cannot  be 
considered,  for  it  does  not  appear  that  the 
entire  proceedings  at  the  trial  are  before  us. 
so  that  we  can  review  them  under  the  act  of 
1894  (1  Gen.  St  p.  1154),  and  the  ruling  of 
the  court  thereon  Is  not  otherwise  reviewable. 

In  the  brief  of  the  prosecutor  the  indict- 
ment is  said  to  have  been  drawn  under  sec- 
tion 296  of  the  crimes  act  (1  Gen.  St.  p.  1104). 
That  section,  however,  seems  to  cover  tbe 
embezzlement  only  of  p»8onal  property  other 
than  money.  But  the  amendment  to  tbe 
crimes  act  approved  March  10,  1893  (1  Gen. 
St.  p.  1100),  supports  the  indictment;  for  it 
provides,  among  other  things,  that  if  any 
agent  or  servant  intrusted  with  the  care  of 
any  money  shall  fraudulently  take  and  con- 
vert the  same,  or  any  part  thereof,  to  his  own 
use,  he  shall  be  deemed  guilty  of  a  misdemean- 
or. In  order  to  convict  a  defendant  upon 
such  an  indictment.  It  Is  obvious  that  the 
fraudulent  conversion  of  money  Intrusted  to 
his  care  must  be  made  out.  Tbe  bill  of  excep- 
tions discloses  that  plaintiff  In  error  had  receiv- 
ed from  Mrs.  Campfield  ^,000,  to  be  applied 
to  the  purchase  of  some  real  estate,  the  title 
to  which  was  to  be  taken  In  the  name  of  a  per- 
son nominated  by  Mrs.  Campfield.  It  further 
appears  that  plaintiff  In  error  had  paid  out  up- 
on the  price  of  tbe  real  estate  f  1,700,  and  $l.:iOO 
remained  unpaid,  and  that  Mrs.  Campfield 
had  asked  him  for  the  money,  but  that  be 
had  not  paid  It  to  her.  On  the  subject  of  the 
necossaiy  proof  the  learned  presiding  judge 
charged  as  follows:  "Now.  If,  after  waiting 
fourteen  or  sixteen  months,  the  sale  had  not 
gone  through,  If  you  think  that  tbe  complain- 
ing witness  was  justified  at  that  time,  five 
months  after  tbe  title  bad  been  passed.  If  she 
was  Justified  In  going  and  demanding  the  re- 
turn of  this  money,  the  refusal  to  pay  that 
money  over  to  her  on  demand  when  due  was. 
In  law,  a  fraudulent  conversion."  An  excep- 
tion was  sealed  to  this  part  of  the  charge. 
In  a  subsequent  part  of  the  charge  the  judge 
added,  "I  ought  to  have  said  that  the  Jury 
ought  to  be  satisfied  that  the  refusal  to  pay 
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over  the  money  was  with  the  Intent  to  con- 
vert It  to  his  own  use."  The  portion  of  the 
charge  excepted  to  Is  obviously  eiToneous.  A 
refusal  to  pay  over  money  of  another,  In- 
trusted to  one  as  agent  or  servant,  Is  doubt- 
less evidence  of  a  fraudulent  conversion,  or 
fraudulent  Intent  to  convwt,  but  It  will  not 
Justify  the  statement  that  It  establishes,  in 
law,  a  fraudulent  conversion.  £1t2;gerald  v. 
State,  50  N.  J.  Law,  475,  14  Ati.  740.  This 
error,  I  think,  was  not  cured  by  the  subse- 
quent explanation  to  which  I  have  alluded, 
for  the  Jury  w^e  stlU  left  to  find  that  the 
refusal,  If  they  believed  it,  established.  In 
law,  a  fraudul«it  conversion;  and  It  was  use- 
less to  tell  the  Jury  that  they  must  be  satis- 
fied that  the  refusal  was  with  the  Intent  to 
convert  the  money  to  his  own  use,  if  the  re- 
fusal did.  In  law,  make  a  fraudulent  conver- 
sion. Upon  this  ground,  I  think  this  Judg- 
at&it  must  be  reversed. 


EI8ERMAM  v.  SCHNEIDER. 
(Supreme  Court  of  J^ew  Jersey.    June  7,  1897.) 
Statutb  or  Frauds — Contbact  not  to  bb  Psk- 

FOKMED  IN  A  TbaR. 

The  defendant  n»de  an  oral  agreement,  20 
years  ago,  that,  in  conBideration  of  certain  do- 
mestic gervices  to  be  performed  by  the  plaintiff, 
be  would  support  and  maintain  her  during  her 
lifetime.  BdU,  that  this  contract  was  not  within 
the  statute  of  frauds,  because  it  might  have  been 
fully  performed  and  terminated  by  her  death 
within  a  year. 
(Syllabus  by  the  Court.) 

Snlt  by  Caroline  Klseiinan  agalmt  Ferdirard 
Schneider.  Verdict  for  plalntlft.  Rule  to 
show  cause  why  a  new  trial  should  not  be 
granted.     Granted  on  condition. 

Argued  February  term,  1897,  before  DEPtJB, 
VAN  SYCKEL,  and  LIPPINCOTT,  J  J. 

Herbert  W.  Knight,  for  plaintiff.  Santuel 
Kaliscb,  for  defendant. 

VAN  SYCKEL,  J.  This  suit  was  brought 
by  the  plaintiff  against  the  defendant,  who  is 
her  son-in-law,  to  recover  damages  for  the 
breach  of  an  alleged  oral  agreement,  made  20 
years  ago,  that,  In  consideration  of  certain 
domestic  services  to  be  performed  by  her,  he 
wonld  support  and  maintain  her  during  her 
lifetime.  There  was  sufllcient  evidence  to  es- 
tablish the  parol  contract.  The  defense  was 
set  up  that  the  plaintiff,  four  or  five  years 
ago,  abandoned  the  contract  by  going  to  Eu- 
rope and  remaining  there  some  time,  and  that 
there  was  no  renewal  ot  the  contract  on  her 
return  to  this  country.  Her  abiience  In  Eu- 
rope was  admitted,  but  she  testified  that  she 
went  abroad  with  the  consent  of  defendant, 
who  paid  her  passage,  and  that  she  returned 
with  his  consent  on  a  ticket  furnished  by  him, 
and  upon  her  return  resumed  her  former  duties 
in  his  bouse.  This  evidence  was  properly  sub- 
mitted to  the  Jiny,  and,  If  It  was  accepted  as 
true,  the  original  contract  was  not  abrogated, 


and  the  plaintiff  was  entitled  to  a  verdict  for 
the  breach  ot  the  agreement,  if  It  was  not 
within  the  statute  of  frauds.  As  early  as  the 
case  of  Peter  v.  Compton,  Skin.  353,  the  great 
majority  of  the  Judges  declared  "that  where 
the  agreement  was  to  be  performed  upon  a 
contingent,  and  it  does  not  appear  within  the 
agreement  that  it  is  to  be  performed  after 
the  year,  thwe  a  note  in  writing  is  not  nec- 
essary, for  the  contingent  might  tuppen  with- 
in a  year;  but  where  it  appears  by  the  whole 
tenor  of  the  agreement  that  it  is  to  be  per- 
formed after  a  year,  there  a  note  is  necessary; 
otherwise,  not."  This  lias  been  the  generally 
accepted  rule  since  that  case  was  decided. 
Parol  agreonents  to  do  something  for  an  In- 
definite period,  which  may  be  terminated  with- 
in a  year,  are  valid.  To  be  within  the  statute. 
It  must  be  such  an  agreement  as  does  not  ad- 
mit of  performance  acccH'dlng  to  Its  language 
and  Intention  within  a  year  from  the  time  it 
Is  made.  The  following  contracts  by  iMirol 
have  been  held  to  be  enforceable,  and  not 
within  the  statute  of  frauds:  To  pay  upon 
the  death  of  a  third  persmi;  to  pay  upon  the 
termination  of  a  suit;  to  pay  on  the  day  of 
the  promi;$or'8  marriage,  which  was  the  case 
In  Skin.  353;  to  marry  upon  restoration  to 
health;  to  pay  out  of  one's  estate  after  death; 
to  pay  during  life  of  promisee;  to  pay  during 
coverture.  King  v.  Hanna,  9  B.  Mon.  368; 
Sword  V.  Keith,  31  Mich.  247;  McCoonhey  v. 
Griffey,  82  Iowa,  504,  48  N.  W.  983;  Hutch- 
inson V.  Hutchinson,  46  Me.  154;  Bhinchard 
V.  Weeks,  34  Vt  589;  Bumey  v.  Ball,  24  Ga. 
505;  Houghton  v.  Houghton,  14  Ind.  oOO; 
Bloke  V.  Voigt,  134  N.  Y.  09,  31  N.  E.  2otJ; 
Bull  ▼.  McCrea,  8  B.  Mon.  423;  Browue, 
Frauds  (5th  Ed.)  g§  272-276,  and  cases  cited; 
Peter  v.  Compton,  1  Smith,  Lead.  Cas.  *143; 
Howard  ▼.  Burgen,  4  Dana,  137.  In  Berry 
y.  Doremus,  30  N.  J.  Law,  399,  Mr.  Justice 
Vi'edenburgh,  in  delivering  the  opinion  of  the 
court,  said  that  the  statute  applies  only  to 
cases  where  neither  side  Is  to  perform  within 
one  year,  although  the  case  did  not  necessa- 
rily turn  upon  ttiat  point.  The  contract  must, 
therefore,  be  regarded  as  obligatory,  and  no< 
within  the  statute.  The  plaintiff  at  the  time 
of  the  breach  of  the  contract  was  74  years 
old.  The  Jury  tendered  a  verdict  for  the  plaiu- 
tiff  for  $1,700.  This,  in  the  opinion  of  the 
court.  Is  clearly  excessive,  and  the  verdict  will 
be  set  aside,  and  a  new  trial  granted,  unless 
the  plaintiff  will  elect  to  accept  the  sum  of 
$1,000. 


STATE  (BOARD  OF  CHOSEN  FREEHOLD- 
ERS OF  COUNTY  OF  CAMDE.V.  Proso- 
ciitor)  V.  COLLINS,  Collector. 

(Supreme  Court  of  New  Jersey.    June  3,  1897.) 

Taxation— Ex  emption. 

Property  of  a  county,  held  for  public  use 

outside  the  county  territory,  although  acquired 

without  specific  authority  of  law,  is  nevertheless 

by  the  stittute  exempted  from  taxation. 

(Syllabus  by  the  CouitJ  .  , 
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Certiorari  by  the  state,  at  the  prosecution  of 
the  board  of  choaen  freeholders  of  the  county 
of  Camden,  against  WllU&ut  Collins,  collector 
of  the  township  of  Washington.  Tax  set 
aside. 

Argued  Febniary  term,  1867,  before  DIXON, 
LUDLOW,  and  COLLINS,  JJ. 

Henry  S.  Scovel,  for  prosecutor.  A.  U. 
Swackhammer,  for  defendant. 

COLLINS,  J.  In  1890  the  poor  farm  of  the 
county  of  Camden,  lying  along  the  boundary 
line  of  the  county  of  Gloucester,  was  enlarged 
by  the  purchase  of  159  acres  of  adjoining  land 
In  the  township  of  Washington  In  the  county 
last  named.  At  that  time  farms  were  taxa- 
ble only  where  the  owner  resided,  and  no  at- 
tempt was  made  to  tax  this  land.  On  March 
28,  1895,  the  legislature  enacted  that  each  part 
of  a  farm  divided  by  a  county  line  should  be 
taxed  where  situate  (Gen.  St  p.  3456,  pi.  81(9, 
and  thereupon  the  assessor  of  i/ashington 
township  assessed  said  139  acres.  The  tax 
levied  thereon  is  now  before  this  court  for  re- 
view. The  prosecutor  resists  the  tax,  claim- 
ing exemption  under  the  general  tax  law. 
Gen.  St.  p.  3320,  pi.  200.  That  statute  pro- 
vides that  "the  following  •  •  •  property 
shall  be  exempt  from  taxatimi,  namely, 
•  •  •  the  property  of  the  counties,  town- 
ships, cities  and  boroughs  of  this  state." 
The  defendant  contends  that  this  broad  lan- 
guage must  be  limited  by  conditioning  the 
exemption  upon  lawful  ownership  and  public 
use. 

As  to  the  first  of  these  supposed  conditions, 
the  prosecutor  points  to  the  general  power  of 
counties  to  hold  real  and  personal  estate  con- 
ferred by  law.  Gen.  St.  p.  410,  g  2.  This, 
too,  is  general  In  terms;  but  the  defendant 
contends  that  an  extraterritorial  holding,  to 
be  lawful,  must  have  a  specltlc  warrant. 
Such  is  the  opinion  of  most  test  writers,  with 
reservations  based  on  necessity.  The  adjudg- 
ed cases  are  collected  In  15  Am.  &  Eng.  Eiic. 
Ijivr,  p.  1060.  On  tlic  other  band,  it  Is 
well  settled  that  only  the  state,  in  a  direct 
proceeding,  can  attaci;  a  title  alleged  to  be  un- 
lawfully held  by  one  of  Its  municipalities.  2 
Dill.  Mun.  Corp.  (1th  Ed.)  S  574  (444),  and 
cases  cited;  Chambers  v.  City  of  St.  Louis, 
21>  Mo.  543,  577.  Hence  the  statutes,  to  which 
we  have  been  referred,  authorizing  a  poor- 
bouse  at  such  place  in  the  county  as  the  cho- 
sen freeholders  shall  appoint  (Gen.  St.  p.  413, 
$  30),  and  restricting  an  addition  to  a  county 
farm  to  30  acres,  however  useful  they  might 
be  in  a  direct  proeeetling  instituted  by  the 
state,  have  no  applicability  to  the  present  con- 
troverey.  It  surely  cannot  be  that  the  right 
to  tax  property,  otherwise  exempt,  can  de- 
pend upon  sucli  a  defeasibility  of  title.  In 
the  case  in  hand  the  property  would  not  be- 
•come  taxable  if  the  state  should  defeat  the 
county's  title.  Neither  the  right  to  defeat 
the  title,  nor  the  land  itself  when  esclieated, 
would  be  taxable,  for  the  property  of  the 


state  la  not  subject  to  taxation.  Trustees  for 
the  Support  of  Public  Schools  v.  Inhabitants 
of  aty  of  Trenton,  30  N.  J.  Eq.  667.  Deci- 
sions limiting  general  words  of  exemption  in 
charters  of  private  corporations  to  such  prop- 
erty as  may  lawfully  be  held  for  diorter  pur- 
poses are  not  authcndty  tor  the  defendant's 
contention.  In  such  cases  the  legal  implica- 
tion la  In  favor  of  the  power  to  tax,  while,  as 
against  municipal  corporations,  the  legal  im- 
plication is  the  other  way.  As  to  individ- 
uals or  private  corporations,  there  muBt  be  ex- 
press words  to  exempt;  as  to  public  corpora- 
tions, there  must  be  express  words  to  tax. 
The  argimient  for  limitation  by  lawful  owner- 
ship is  of  force  only  against  a  public  corpora- 
tion, where  the  exemption  Its^  is  imi^ied; 
here  it  is  express.  I  see  no  reason  why  the 
plain  language  of  the  statute  exempting  from 
taxation  the  property  of  counties  shonld  l^  a 
forced  construction  be  read  so  as  to  aatbor- 
Ize  taxation,  upon  a  determination,  reached 
by  collateral  hiquiry,  that  the  particular  land 
sought  to  be  taxed  is  held  ultra  vires.  It 
may  be  unjust  to  exempt  this  property  from 
the  burdens  of  a  government  whose  advan- 
tages it  shares.  That  objection  applies  in  a 
greater  or  less  degree  to  every  exemption, 
and  is  one  that  should  be  addressed  to  the  leg- 
islature, not  to  the  courts. 

Upon  the  other  assumed  condition  of  exemp- 
tion, viz.  public  use,  the  defendant  strives 
to  sustain  the  tax  levied  in  this  case  upon  the 
ground  that  the  land  taxed  is  not  all  needed 
for  a  poor  farm,  and  to  that  end  has  taken 
affidavits  to  show  sales  of  farm  products. 
EiXcept  for  some  Inferences  deducible  from 
decisions  of  this  court,  I  should  say  that,  un- 
der the  exempting  statute  quoted,  there  can 
no  more  be  an  hiqulry  into  this  subject  than 
there  can  be  into  the  validity  of  tltie.  But  it 
is  not  necessary  to  consider  the  case  from  thl-i 
point  of  view,  as  those  decisions  them8elr»>s 
would  exempt  the  property  In  question.  In 
Jersey  City  Water  Com'rs  t.  Gaffney,  34  X. 
J.  Law,  131,  land  purchased  by  Jersey  City 
t<x  a  reservoir  five  years  before  the  aasesif- 
ment,  but  never  used,  was  held  to  be  exempt: 
there  being  no  indication  of  abandonmeat  of 
the  purpose  to  ultimately  use  it.  Mr.  Justice 
Bedle  thought  it  pos.slble  that  the  general  law 
now  under  consideration  woidd  in  any  case  ex- 
empt the  property,  but  found  it  xaateoessary 
to  so  decide,  as  certain  special  acts  referrini; 
to  the  Jersey  City  Water  Works  snlBced  air 
the  purpose,  on  the  principle  laid  down.  In 
City  of  Newark  v.  A'erona  Tp.,  59  N.  J.  Law, 
494,  34  Ati.  10(10,  the  general  law  was  direct- 
ly Involved.  Jersey  City  Water  Com'rs  v. 
GafTney,  supra,  was  followed,  and  it  was  bel<i 
that  excess  of  production  from  a  city's  land, 
above  its  needs,  and  the  sale  of  the  prod  ore 
for  profit,  were  merely  incidental,  and  woull 
not  impair  the  exemption  from  taxation  glv«i 
by  the  statute,  even  if  limited  to  property  de- 
voted to  public  use.  The  only  case  that 
seems  to  assert,  or  rather  to  a8s:nme,  the  limi- 
tation urged,  Is  Newark  v.  Clinton  Tp.,  49 
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N.  3.  Law,  3T0,  8  Atl.  296;  but,  as  remarked 
by  Mr.  Justice  Van  Syckel  In  Newark  v.  Ve- 
rona Tp.,  supra,  the  case  really  turned  on  tbe 
exemption  of  graveyards  contained  In  the  act. 
The  question  now  being  discussed  was  not 
decided.  The  tax  under  review  must  be  set 
aside,  with  costs. 


STATE  fLANDIS,  Prosecutor)  v,  BOROUGH 
OF  VINELAND. 

(Supreme  Court  of  New  Jersey.    June  3,  1897.) 

BoKorous— Sidewalks  — C!oNSTBacTioi(—NoTiCB. 

1.  If  there  has  been  conferred  upon  boroughs 
organized  nnder  the  borongh  act  of  April  5,  lSi8, 
p<jwer  to  provide  by  ordinance  for  the  construc- 
tion of  sidewalks  on  Btreets  at  the  expense  of  the 
owners  of  the  adjoining  lands,  such  power  is 
judicial  in  character,  and  can  only  be  exercised 
U|>oii  notice  to  the  owners  and  giving  them  an 
opitortuuity  to  be  heard. 

2.  In  the  absence  of  any  provision  for  con- 
structive notice,  reasonable  actual  notice  must  be 
given  to  the  owners  of  a  time  and  place  when 
and  where  they  may  be  heard  in  respect  to  the 
prf>po»ed  passage  of  such  an  ordinance. 

3.  If  the  proceetlings  of  the  borough  council 
show  no  notice  or  hearing,  and  none  is  proved  to 
have  been  given,  such  an  ordinance  cannot  be 
support  ed. 

(Syllnbus  by  the  Court.) 

Certiorari  by  the  state,  at  the  prosecution  of 
Charles   K.   Landls,   against  the  borough  of  | 
Vineland,  to  review  ordinances.     Certain  ordi- 
nances Bet  aside. 

The  writ  of  certiorari  has  brought  up  the  fol- 
lowing ordinances  of  the  borough  of  Vineland: 

"An  ordinance  for  the  construction  and  re- 
pair of  sidewalks  and  for  the  trimming  of 
shade  trees  within  the  borough  of  Vineland. 

"Section  1.  Be  it  ordained  by  the  mayor  and 
council  of  the  borough  of  Vineland,  that  slde- 
wallis  upon  all  accepted  streets,  roads,  ave- 
nues and  public  places  In  said  borough,  shall 
l>e  constructed,  repaired  and  kept  in  repair  by 
the  owner  or  owners  of  lands  along  which  side- 
walks are  or  may  be  located,  as  hereinafter 
provided. 

"See.  2.  And  be  it  ordained  and  enacted,  that 
the  mayor  shall  appoint  a  committee  of  three, 
tieing  members  of  the  board  of  councilmen,  to 
be  known  as  a  committee  on  sidewalks  and 
shade  trees,  which  conunittee  shall  have  the 
general  supervision  and  control.  In  locating, 
grading,  constructing  and  repairing  all  side- 
walks within  said  borough,  but  shall  act  un- 
der the  advice  and  instruction  of  the  mayor 
and  conncil,  who  sliall  designate  by  resolution 
or  otherwise  the  kind,  quality,  grade  and  lo- 
cation of  any  sidewalk  to  be  constructed  or 
repaired,  when  It  shall  be  the  duty  of  said  com- 
mittee to  serve  upon  the  owners  of  lots  or 
hinds  in  front  of  or  by  the  side  of  which  any 
sidewalk  is  to  be  constructed  or  repaired,  a 
notice  In  writing,  which  notice  shall  8i)ecify 
the  location,  grade  and  quality,  and  the  time 
within  which  such  walk  is  to  be  constructed, 
altered  In  grade  or  repaired  as  may  have  been 
determined  or  requh-ed  by  the  said  mayor  and 
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council  and  shall  be  served  personally  upon 
the  owner  of  such  lots  or  lauds,  his  or  their 
agent  or  tenant,  at  least  twenty  days  previ- 
ous to  tlie  time  designated  therein  for  the  con- 
struction or  repairing  of  sidewalks. 

"Sec.  3.  And  be  it  Mtlalned  and  enacted  that 
if  any  owner  or  owners  of  lots  shall  neglect 
or  refuse  to  construct  or  repair  and  keep  in 
repair,  sidewalks  as  specified  in  said  notice 
within  twenty  days  after  the  service  thereof, 
then  the  mayor  and  council  shall  cause  the 
work  to  be  done  and  the  money  so  expended 
with  costs.  Interest  and  expenses  thereof,  shall 
be  by  the  said  mayor  and  council  assessed 
upon  the  lot  or  lots  of  land  in  fr<mt  of  or  by 
the  side  of  which  said  sidewalk  shall  have  been 
so  graded,  constructed  or  repaired,  by  resolu- 
tion .setting  forth  the  name  of  the  owner,  de- 
scription of  lot  or  lots  owned,  and  the  amount 
assesiied  thereon,  and  entered  at  length  on 
their  minutes  and  a  copy  thereof  certified  by 
the  mayor  and  borough  clerk,  shall  witbtu  ten 
days  thereafter  be  delivered  to  the  collector 
of  taxes  for  the  said  borough,  who  shall  at- 
once  enter  the  same  in  a  book  provided  for 
that  purpose,  to  be  called  'Sidewalk  Assess- 
ment,' and  such  assessment  shall  become  and 
remain  a  lien  on  such  lot  or  lots  until  paid, 
and  if  paid  within  six  months  from  the  pas- 
sage of  aforesaid  assessment  resolution,  the 
mayor  and  council  shall  proceed  to  collect  the 
same  by  enforcing  such  Ilea  in  the  same  man- 
ner and  to  the  like  effect  as  prescribed  in  a 
certain  act  entitled  'A  further  act  concerning 
taxes,  making  the  same  a  first  lien  on  real  es- 
tate, and  to  authorize  sales  for  the  payment 
of  same,'  approved  March  fourteenth,  one 
thousand  eight  hundred  aud  seventy-nine. 

"Sec.  5.  And  be  it  fm*ther  ordained  and  en- 
acted that  this  shall  be  known  as  'Ordinance 
No.  12,'  and  shall  take  effect  on  the  tenth  day 
of  September,,  1883." 

Passed  July  13,  1883. 

"Supplement  to  Ordinance  No.  12. 

"A  supplement  to  an  ordinance  entitled  'An 
ordinance  for  the  construction  and  repair- 
ing of  sidewalks  in  the  borough  of  Vine- 
land,'  designated  as  'Ordinance  No.  12.' 
"Section  1.  Be  it  ordahied  by  the  mayor  and 
council  of  the  borough  of  Vineland  that  side- 
walks to  be  kiid  and  constructed  on  Plum  street 
between  Third  and  East  Ave.,  on  East  Ave., 
from  Park  Ave.  to  Landls  Ave.  on  the  east 
and  west  boulevard,  from  Chestnnt  Ave.  to 
Park  avenue,  and  on  Fourth  street  from  Plum 
to  Montrose  street,  of  either  brick,  stone  or 
cement,  a  width  of  six  feet,  on  either  side  of 
the  said  streets,  at  the  cost  and  expense  of  the 
owner  or  owners  of  the  lands  in  front  of  which 
the  same  shall  be  laid  or  constructed. 

"Sec.  2.  And  be  It  further  ordninwl,  that  the 
said  sidewalks  shall  he  laid  act'ordliig  to  the 
grade  thereof  established  by  the  profile  of 
said  street  made  by  Nathan  L.  Fowler,  dvll 
engineer,  and  now  in  po.ssession  of  the  said 
mayor  and  council,  and  that  the  owner  or 
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owners  of  said  lands  abutting  thereon  shall 
have  thirty  days'  time  within  which  to  per- 
form tlie  work  required  by  this  ordinance,  aft- 
er written  notice  of  the  required  work  be 
sent  to  such  owner  or  owners  by  mall,  if  their 
post-office  address  be  known,  and  If  not  then 
by  posting  such  notices  on  the  premises  affect- 
ed thereby  or  leaving  the  same  with  any  oc- 
cupant thereof,  or  by  personal  service  If  such 
owner  or  owners  be  resident  of  the  borough. 

"Sec.  3.  And  be  it  further  ordained  that 
this  ordinance  sliall  take  effect  on  the  twenty- 
sixth  day  of  June,  A.  D.  eighteen  hundred  and 
ninety  three." 

Passed  and  approved  13th  day  of  June,  A. 
D.  1893. 

"Supplement  to  Ordinance  No.  12. 

"Section  1.  Be  It  ordained  by  the  mayor  and 
council  of  the  borough  of  Vlneland,  that  side- 
walks be  laid  and  constructed  on  Grape  street, 
from  Third  street  to  East  avenue,  and  on 
Montrose  street  from  Third  street  to  E<ast 
avenue,  of  either  brick,  stone  or  cement,  a 
width  of  six  feet  on  either  side  of  the  said 
street,  at  the  cost  and  expense  of  the  owner 
or  owners  of  the  lauds  In  front  of  which  the 
same  shall  be  laid  or  constructed. 

"Sec.  2.  And  be  It  further  ordained  that  the 
said  sidewalks  shall  be  laid  accoiUing  to  the 
grades  thereof  established  by  the  profiles  of 
said  streets  made  iDy  Nathan  I.  Fowler,  civil 
engineer,  and  now  In  possession  of  said  mayor 
and  council  that  the  owner  or  owners  of  said 
land  abutting  thereon  shall  have  thirty  days' 
time  within  which  to  perform  the  work  en- 
joined by  this  ordinance  after  written  notice 
of  the  required  work  to  be  sent  to  such  own- 
er or  owners  by  mall.  If  their  post-ofllce  ad- 
dress be  known,  and  If  not  known,  then  by 
posting  such  notices  on  the  premises  affect- 
ed thereby,  or  by  leaving  the  same  with  any 
occupant  thereof  or  by  personal  service  If 
such  owner  or  owners  be  resident  of  the  bor- 
ough. 

"Sec.  3.  And  be  It  further  ordained,  that 
this  ordinance  shall  take  effect  on  the  twen- 
tieth day  of  September,  one  thousand  eight 
hundred  and  ninety  three." 

Argued  February  term,  1897,  before  DIXON 
and  MAGIE,  JJ. 

Charles  K.  Landls,  Jr.,  for  prosecutor.  Roy- 
al P.  Tuller,  for  borough  of  Vlneland. 

MAGIE,  J.  (after  stating  the  facts).  A  stip- 
ulation of  the  attorneys  of  the  parties  admits 
that  the  prosecutor  Is  the  owner  of  lands  af- 
fected by  the  two  supplements  to  the  ordinance 
of  the  borough  of  Vlneland  called  "Ordinance 
No.  12,"  which  ordinance,  with  said  supple- 
ments, appears  In  the  statement  prefacing  this 
opinion.  It  Is  unnecessary  to  consider  prose- 
cutor's objections  to  Ordinance  No.  12,  be- 
cause Its  provisions  In  no  respect  particularly 
affect  him.  The  supplements,  one  of  which 
was  passed  June  13,  1893.  and  the  other  of 
which  was  passed  Septeml)er  20,  1893,  do  af- 


fect prosecutor  directly,  because  they  provide 
for  the  laying  of  sidewalks  in  front  of  hts 
lands  at  his  expense.  If  this  borough,  which, 
It  appears  by  stipulations  in  the  case,  wa.s 
organized  under  the  borough  act  of  April  a, 
1878,  possesses  power  to  pass  these  supple- 
ments. It  has  Iseen  conferred  by  two  legisla- 
tive acts.  The  first  was  approved  March  13, 
1883.  It  was  no  doubt  Intended  to  be  a  $iii>- 
plement  to  that  borough  act,  but  by  a  slngn- 
lar  error  In  Its  title  It  was  declared  to  be  a 
supplement  to  an  act  of  the  same  name  ap- 
proved April  3,  1878.  There  was  no  act  of 
that  description  approved  April  3,  1878.  This 
error  was  attempted  to  be  corrected  by  an  act 
approved  April  8,  1887.  Laws  1887,  p.  142. 
The  supplement  will  be  found  In  1  Gen.  St. 
p.  184.  The  other  act  was  a  supplement  to 
the  borough  act  of  April  5,  1878,  and  it  was 
approved  March  11,  1883.  It  will  be  found 
hi  1  Gen.  St.  p.  185.  Its  title  Is  not  defective, 
and,  while  It  purports  to  amend  the  act  of 
March  13,  1883,  Its  provisions  are  probably 
unobjectionable,  whatever  was  then  the  status 
of  the  act  which  It  purported  to  amend.  If 
these  two  acts  are  valid  expressions  of  the 
legislative  will.  It  is  obvious  that  there  has 
been  conferred  upon  boroughs  organized  un- 
der the  borough  act  of  April  5,  1878,  the  pow- 
er to  provide  by  ordinance  for  constructing 
sidewalks  on  any  of  the  streets  of  the  borougii 
at  the  expense  of  the  owner  of  the  lands  in 
front  of  which  the  same  are  constructed.  Nor 
is  the  power,  if  any,  so  conferred,  affected,  as 
contended  by  prosecutor,  by  the  subsequent 
supplement  to  the  borough  act  in  question, 
approved  April  1,  1887  (Gen.  St  p.  193).  as 
amended  by  a  further  supplement  approved 
March  20,  1888  (Gen.  St.  p.  196).  The  provi- 
sions of  those  supplements  plainly  relate  to 
the  Improvements  of  the  roadway  of  street.s 
and  not  to  the  sidewalks  thereof. 

But,  If  It  be  presumed  that  power  to  pass 
these  supplementary  ordinances  existed,  a  fur- 
ther objection  Is  made  by  the  prosecutor, 
which  is  that,  since  the  ordinances  direct  the 
doing  of  the  work,  the  cost  of  which  is  to  l>e 
defrayed  by  him,  the  action  of  the  boroas'i 
In  passing  them  was  judicial  In  Its  character, 
and  could  not  be  lawfully  taken  except  on 
notice  to  him.  and  giving  him  an  opportunity 
to  be  heard.  Such  is  the  settled  doctrine  of 
our  courts,  and  It  Is  plainly  applicable  to  these 
ordinances,  which  require  the  construction  of 
sidewalks  at  prosecutor's  expense.  West  Jer- 
.sey  Traction  Co.  v.  Board  of  Public  Works 
of  City  of  Camden,  56  N.  J.  Law,  431,  29  Ati. 
163;  Vanatta  v.  Mayor,  etc.,  34  N.  J.  Law. 
445;  Treasurer  of  Camden  v.  Mulford,  26  X.  J. 
Law,  49.  It  is  not  contended  that  the  laws 
governing  this  borough  provide  for  construc- 
tive notice  of  the  Intention  to  pass  such  oni<- 
nances.  In  the  absence  of  any  provision  for 
constructive  notice.  It  is  well  settled  that  rea- 
sonable actual  notice  must  be  given  to  the 
person  to  be  affected  of  a  time  and  pXave 
when  and  where  he  may  be  heard.  Mann  v. 
Mayor,  etc.,  24  N.  J.  Law,  662;   Chosen  Fr^i 
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holders  of  Ilii.'Json  Co.  v.  New  Jersey  Road  & 
Transportation  Co.,  Id.  718;  Vanatta  v.  Mayor, 
etc.,  snpra;  Treasurer  of  Camden  t.  Mulford, 
supra;  Bolce  v.  City  of  Plalnfleld,  38  N.  J. 
Law,  95;  Stretch  v.  Mayor,  etc.,  47  N.  J.  Law, 
268;  "West  Jersey  Traction  Co.  v.  Board  of 
Public  Works  of  City  of  Camden,  supra;  Cam- 
den Horse  R.  R.  Co.  v.  "West  Jersey  Traction 
Co..  57  N.  J.  Law,  710,  30  Atl.  581. 

But  It  Is  contended  in  behalf  of  the  boronKh 
that  It  does  not  appear  that  prosecutor  did 
not  have  notice  and  an  opportunity  to  be 
heard  In  respect  to  the  adoption  of  these  ordi- 
nances. But  no  such  burden  is  Imposed  on 
prosecutor.  Special  tribunals,  exercising  a 
special  power  conferred  on  them  to  be  exer- 
cised In  certain  modes,  must  make  it  appear 
that  all  that  was  essential  to  their  jurisdiction 
had  been  done.  WoodmCf  t.  County  of  Eliza- 
beth, 30  N.  J.  Law,  176.  Here  It  was  essen- 
tial, to  empower  the  borough  authorities  to 
adopt  those  ordinances,  that  prosecutor  had 
notice  or  an  importunity  to  be  heard,  and  that 
ahoold  appear  In  their  proceedings.  Those 
proceedings  are  before  us,  and  it  nowhere  ap- 
pears that  prosecutor  was  notified,  or  had  an 
opportunity  to  be  heard.  The  borough  has 
not  shown  that  such  was  the  fact,  as  perhaps 
might  have  been  done.  For  these  reasons  the 
two  supplementary  ordinances  must  be  set 
aside  and  vacated  as  to  prosecutor. 


NEW  YORK  &  G.   L.  RT.  CO.  ▼.  NEW 

JERSEY  ELECTRIC  RY.  CO. 

(Supreme  Court  of  New  Jersey.    June  7,  1897.) 

Coixisiox    AT    Railroad    Crossing  —  Blectrio 

Htxeet  Car  —  Cars  KequiRso  —  Sio- 

NAU— QOSSTION  FOR  JUKr. 

1.  The  same  character  or  degree  of  care  to 
avoid  collision  must  be  exercised  by  thoBe  operat- 
ing  an  electric  car  along  a  public  highway,  In 
approaddog  and  going  over  a  steam  railroad 
croiising  of  such  highway,  as  is  required  to  be  ex- 
ercised by  one  driving  or  operating  any  ordinary 
vehicles  along  and  over  such  railroad  crossing; 
and  they  must  look  and  listen  for  the  approach- 
ing train,  and,  if  such  care  be  not  exercised,  the 
electric  railway  company  will  be  liable  to  the 
steam  railroad  company  for  injuries  arising  there- 
to by  reason  of  collision,  unless  the  negligence 
of  die  servants  of  the  railroad  company  con- 
tributed to  the  accident 

2.  The  steam  railroad  has  the  right  of  way 
over  such  crossing,  to  run  at  such  high  rate  of 
speed  as  it  chooses,  and  ordinarily  it  exercises  all 
the  care  required  when  the  whistle  of  the  loco- 
motive is  sounded  or  its  bell  rung  at  the  distance 
reqnired  by  the  statute  from  the  crossing,  and 
the  sound  of  the  bell  or  whistle  continued  until 
the  crossing  is  passed;  but  this  it  is  bound  to  do, 
and.  if  the  neglect  to  so  sound  such  whistle  or 
ring  such  bell  contributes  to  the  collision  and  in- 
jury, the  railroad  company  will  be  prevented 
from  a  recovery  for  injuries  arising  thereto  by 
n-ason  of  the  collision. 

3.  The  fact  that  the  electric  company  and  the 
railroad  company  have  an  agreement  between 
ea<^  other  providing  for  a  derailing  switch  on 
the  tracks  of  the  electric  railway,  as  a  precaution 
against  collision  at  such  crossing,  and  providing 
also,  in  addition  thereto,  that  before  an  electric 
car  shall  be  permitted  to  pass  over  such  c^o.s^siug 
the  conductor  of  the  electric  car  who  shall  be 
operating  such  derailing  switch  shall  look  in  both 


directions,  and  listen  for  the  approach  of  the  rail- 
road train,  will  not  excuse  the  railroad  company 
from  giving  the  statutory  signals  as  a  warning 
of  sucn  approach;  and  where  the  neglect  to  give 
such  signal,  in  an  action  on  the  part  of  the  rail- 
road company  against  the  electric  company,  ap- 
pears as  contributing  to  the  collision,  the  railroad 
company  cannot  recover,  notwithstanding  the 
negligence  of  the  conductor  of  the  electric  car  in 
operating  the  derailing  switch,  and  his  neglect  to 
look  in  both  directions,  and  to  listen  for  the  ap- 
proach of  the  train. 

4.  Questions  of  dispute  of  matters  of  fact  re- 
lating to  the  negligence  of  the  one  party  and  the 
contributory  negligence  of  the  other  are  properly 
submitted  to  the  jury. 

(Syllabus  by  the  Court.) 

Action  by  the  New  York  &  Greenwood  Lake 
Railway  Company  against  the .  New  Jersey 
Electric  Railway  Company.  Verdict  for  de- 
fendant. Rule  to  show  cause  why  new  trial 
should  not  be  granted.    Discharged. 

Argued  November  term,  1896,  before  BEAS- 
LEY,  C.  J.,  and  VAN  SYCKBL,  GARRISON, 
and  LIPPINCOTT.  JJ. 

Cortlandt  Parker,  for  plahitlff.  William  B. 
Gourley,  for  defendant 


LIPPINCOTT,  J.  The  defendant  to  the  op- 
erator of  an  electric  street  railway  running 
from  Patterson  to  Passaic  and  Rutherford, 
and  along  the  Little  Falls  road  In  the  county 
of  Passaic,  In  this  state.  The  railroad  of  the 
plaintiff  crosses  the  Little  Falls  road,  which 
Is  a  public  highway,  at  a  place  called  "Slngac," 
in  the  county  of  Passaic,  and  also  crosses  the 
electric  street  railway  of  the  defendant,  which 
runs  along  said  road  at  this  i>olnt.  On  the  2d 
day  of  September,  1895,  a  locomotive,  hired 
from  another  railroad  company,  and  a  train 
of  cars,  both  operated  by  the  plalntitf,  and  an 
electric  car  of  the  defendant  company,  came 
into  collision  at  this  crossing.  The  track  of 
the  plaintiff  at  or  about  this  point  was  torn 
up  and  Injured,  and  the  plaintiff  was  com- 
pelled to  redeem  the  tickets  of  its  passengers 
on  such  train.  It  now  sues  the  defendant  for 
the  costs  of  the  repairs  to  the  track,  such  of 
its  cars  as  were  injured,  and  the  money  lost 
in  the  redemption  of  the  tickets  of  Its  passen- 
gers, on  the  groimd  that  the  collision  was 
caused  by  the  negligence  of  the  motorman  and 
conductor  of  the  electric  car  in  driving  upon 
the  crossing.  The  evidence  shows  that  there 
was  at  the  time  of  this  accident,  on  the  track 
of  the  electric  railway,  about  50  feet  from  the 
rails  of  the  steam  railway,  what  Is  called  a 
"derailing  switch."  If  the  electric  car  passes 
that  switch  while  It  Is  In  Its  usual  condition, 
the  car  Is  derailed.  In  order  that  the  car  can 
proceed  beyond  this  point  and  pass  over  the 
tracks  of  the  steam  railroad,  the  switch  must 
be  closed,  and  in  order  to  close  It  the  conduct- 
or of  the  electric  car  is  required  to  go  forward, 
cross  over  the  tracks  of  the  steam  railroad  to 
a  lever  placed  In  the  ground  there,  and  by  rais- 
ing the  lever  close  the  switch,  so  that  the 
motorman  can  run  his  car  along  and  over  the 
tracks  of  the  steam  railroad.  The  proof  shows 
that  the  conductor  In  charge  of  the  electric  car 
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on  the  day  in  question,  at  a  point  beyond  tbe 
deraillug  switch,  left  the  car,  and  walked 
across  the  tracl^s  ot  the  railroad,  stooped  down, 
and  raised  the  lever  which  closed  the  switch, 
and  when  that  was  done  the  motorman  moved 
his  car  past  the  derailing  switch,  and  up  to 
the  tracks  of  the  steam  railroad,  and  in  at- 
tempting to  get  across  the  car  was  struck  by 
the  locomotive.  This  derailing  switch  and  its 
operation  is  provided  for  by  agreement  in  writ- 
ing between  tbe  plaintiff  and  defendant,  but  it 
is  not  perceived  in  what  manner  the  case  can 
at  all  be  controlled  by  such  agreement,  and 
these  particular  facts  are  stated  as  a  part  of 
the  evidence  and  circumstances  in  the  case  as 
bearing  upon  the  question  of  whether  the  con- 
ductor and  motorman,  or  either  of  them,  were 
negligent  in  their  duty  in  approaching  and 
going  over  the  railroad  tracks  with  the  car, 
and,  if  so,  whether  the  accident  arose  from 
such  negligence.  The  plaintiff  contended  that 
such  negligence  existed,  and  that  recovery 
should  be  had.  Tbe  contentions  of  the  defend- 
ant were:  First,  that  all  the  care  required  by 
law  was  exerciseil  by  the  conductor  and  motor- 
man  in  approaching  the  crossing;  and,  second, 
that  the  plaintiff  company  Itself  was  In  default 
of  its  duty  in  approaching  this  crossing  by  rea- 
son of  the  negligence  of  the  engineer  in  fail- 
ing to  sound  the  whistle  or  ring  the  bell  on  the 
locomotive,  GOO  feet  from  the  crossing,  and 
to  continue  such  whistling  or  ringing  until 
the  crossing  is  passed.  These  contentions  of 
the  plaintiff  and  the  defendant  gave  rise  to 
macb  disputed  evidence  on  both  sides.  There 
was  evidence  tending  to  show  that  the  only 
precaution  on  the  part  of  the  motorman  and 
conductor  to  avoid  collision  was  the  operation 
of  the  machinery  of  the  derailing  switch,  and, 
outside  of  the  exercise  of  that  precaution,  those 
In  charge  did  not  look  or  listen,  or  use  other 
proper  precautions  to  avoid  danger  from  the 
approach  of  the  locomotive.  Some  of  the  evi- 
dence shows  that  an  approaching  train  can  be 
seen  from  the  derailing  switch,  and  from  the 
lever  thereof,  over  2,000  feet  away.  At  least 
the  facts  were  such  on  this  point  that  it  was 
proper  to  leave  them  to  the  Jury  for  their  de- 
termination. There  was  also  evidence  of  such 
a  character  as  required  tbe  trial  Justice  to  sub- 
mit to  the  Jury  the  question  whether  contillj- 
ntory  negligence  had  been  established  on  the 
part  of  the  plaintiff;  tliat  is,  whether  the  whis- 
tle of  the  locomotive  was  sounded,  or  the  bell 
rung,  as  required  by  the  statute,  as  tbe  train 
approached  the  crossing.  2  Oen.  St.  p.  2069, 
M  0,  17;  Railroad  Co.  v.  Leaman,  54  N.  J.  Law, 
202,  23  Atl.  691.  From  the  record  it  appears 
that  the  Jury  found  that  the  accident  resnlted 
from  the  negligence  of  the  conductor  and  mo- 
torman in  charge  of  the  electric  car,  and  also 
that  the  negligence  of  the  engineer  in  charge  of 
the  locomotive  contributed  to  the  accident,  and 
a  verdict,  therefore,  was  returned  In  favor  of 
the  defendant. 

It  Is  needless  to  go  Into  a  discussion  of  the 
evidence  in  this  cause,  as  it  is  such  as  to  lead 
tbe  court  to  the  conclusion  that  tbe  verdict  of 


the  Jury  Is  not  contrary  to  the  evidence,  n)t 
against  the  weight  of  it,  and  the  court  will  nut 
determine  the  comparative  negligence  of  which 
the  parties  were  respectiyely  guilty.  Wilds 
V.  RaUroad  Co.,  24  N.  Y.  430;  Express  Ca  v. 
Nichols,  33  N.  J.  Law,  439;  Railroad  Co.  v. 
Rlghter,  42  N.  J.  Law,  180.  A  question  ot 
fact  fairly  arises  upon  the  plaintiff's  negli- 
gence, and  it  was  necessary  to  submit  it  to  the 
Jury.  Railroad  Co.  v.  Shelton,  65  N.  J.  Law, 
342,  26  Atl.  937;  Railroad  Co.  v.  Hefferan,  57 
N.  J.  Law,  149,  30  Atl.  578.  No  error  of  tbe 
trial  Justice  in  the  admission  or  rejection  of 
evidence  has  been  pointed  out,  and  an  exam- 
ination of  the  case  reveals  none.  Neither  was 
the  verdict  agabist  the  charge  of  tbe  court  to 
the  Jury.  The  plaintiff  selects  an  excerpt 
from  the  charge  in  respect  to  contributory  neg- 
ligence, and  insists  that  it  was  erroneous.  Tbe 
trial  Justice,  in  speaking  to  the  Jury  of  the  re- 
sponslbUity  placed  upon  the  railroad  company 
to  ring  the  bell  or  sound  the  whistle  of  the  loco- 
motive continuously  for  300  yards  from  tbe 
crossing  of  the  highway,  said:  "If  the  Jury 
believe  that  the  conductor  or  motorman  of  tbe 
electric  car  did  not  see  the  approaching  train, 
and  they  would  have  seen  it,  or  heard  such  a 
signal,  if  it  were  given,  and  avoided  tbe  ac- 
cident in  case  the  bell  was  rung  or  the  wbistle 
blown  for  that  distance,  the  Greenwood  Lake 
Road  (the  plaintiff)  cannot  recover."  This 
was,  in  effect,  charging  that  the  plaintiff,  in  ap- 
proaching this  crossing,  was  bound  to  ^ve  the 
statutory  signals,  and  a  failure  to  do  so,  if  It 
caused  or  ccHitributed  to  the  accident,  was  con- 
tributory negligence,  and  would  prevent  a  re- 
covery. It  is  not  perceived  that  this  excerpt 
of  tbe  charge  was  erroneous.  The  court  had 
already  fully  charged  tbe  duties  devolving 
upon  the  conductor  and  motorman  of  the  elec- 
tric car,  that  they  were  bound  to  look,  and 
bound  to  listen  for  the  approaching  train,  and 
take  other  precautions  la  order  to  avoid  c<rf- 
lision,  in  addition  to  the  duty  (rf  exercishig  the 
protection  of  the  derailing  switch;  and  tliat 
if  they  saw  it,  or  beard  it,  or  imder  the  cir- 
cumstances ought  to  have  seen  it  or  ought  to 
have  heard  it,  and  did  not  avoid  its  danger, 
they  were  negligent  and  responsible,  and  by 
the  part  of  the  charge  to  which  this  exception 
is  taken  the  resiwnslblllty  of  giving  tbe  signals 
required  by  the  statute  is  imposed  upon  the 
plaintiff,  and  if  the  failure  to  give  such  con- 
tributed to  the  injury,  the  plaintiff  cooU  not 
recover.  The  duty  to  give  this  signal  was 
Imposed  upon  tlie  plaintiff  company  in  ap- 
proaching and  crossing  this  highway  as  a 
warning  to  ail  persons — pedestrians  or  those  op- 
erating vehicles— about  to  cross,  to  avoid  the 
dangers.  The  crossing  was  in  fact  a  high  way. 
and  the  duty  of  the  i-aUroad  was  an  imperative 
one  in  view  of  that  fact.  It  could  not  disrv- 
gard  this  duty  because  an  electric  car  waj  one 
of  the  vehicles  of  carriage  using  tbe  highway, 
any  more  than  it  could  avoid  its  duty  toward> 
a  coach  or  carriage  In  the  use  of  tbe  highway. 
If  the  prescribed  signal  had  been  given,  the □ 
the  fact  that  it  was  not  beard  would  be  of  uu 
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materiality,  for  the  whole  duty  of  the  plain- 
tiff would  hare  been  performed,  and  it  would 
not  be  responsible  for  any  of  the  results,  what- 
ever they  might  be.  The  statute  Imposes  the 
duty,  and  the  omission  Is  negligence.  Wher- 
ever the  statute  is  obeyed,  the  duty  la  abso- 
lutely performed,  and  it  would  be  abnormal  to 
permit  the  railroad  company  to  select  any 
claso  of  persons  or  vehicles  In  the  use  of  the 
highway  towards  whom  It  could  neglect  Its 
statutory  duty.  There  can  be  no  contention 
here  that  the  defendant  was  not  In  the  lawful 
u-se  of  the  highway  In  running  Its  electric  cam 
thereon,  under  the  same  principles  of  lawwhlch 
govern  the  use  of  the  highway  by  natural 
persons  for  kindred  purposes.  The  C^tiEena' 
Coach  Co.  V.  Camden  Horse  R.  Co.,  38  N.  J. 
Bq.  287;  Newark  Pass.  Ry.  Co.  v.  Block,  55 
N.  J.  Law,  605,  27  Atl.  1067.  The  trial  court 
committed  no  error  In  treating  the  case,  in 
matters  of  legal  principle,  as  if  It  was  the 
ordinary  case  of  a  traveler  or  a  driver  of  a  ve- 
hicle in  the  lawful  use  of  the  highway. 

Bat  the  plaintiff  further  contends  against 
the  legality  of  this  instruction  of  the  trial  court 
to  the  lury  on  the  ground  that  Its  responsibil- 
ity Is  limited  by  an  express  agreement  in 
-writing  between  the  parties  as  to  the  operation 
of  electric  cars  over  the  crossing.  The  facts 
appear  to  be,  as  shown  in  the  case,  that  pro- 
vision was  made  in  the  contract  dated  May 
24,  1894,  for  the  operation  of  the  derailing 
switch  in  the  manner  described,  and  that.  If 
any  train  approached  within  such  distance  as 
would  render  it  unsafe  for  the  electric  car  to 
proceed,  then  no  such  car  should  pass  or  at- 
tempt to  pass  such  crossing  nntll  sncb  ap- 
proaching train,  car,  or  engine,  had  passed 
over  soch  crossing,  or  come  to  a  foil  8t<^  be- 
fore reaching  it.  This  agreement  is  Itself  a 
full  answer  to  the  plalntiCTs  contention,  as 
between  the  electric  car  and  the  approaching 
train,  that  the  statutory  signals  should  not  be 
gtren.  The  statute  provided  they  should  be 
given,  and  this  agreement  In  no  wise  pro- 
vides for  any  default  in  this  duty,  which  at 
all  times  and  under  all  circumstances  was  an 
oUigatory  one.  The  agreement  does  provide 
tliat  the  conductor  of  the  electric  car  should 
hxA  In  both  directions  for  an  approaching 
train.  This  Imposes  no  greater  duty  upon  the 
conductor  than  the  general  principles  of  law 
bad  already  imposed  upon  him.  Neither  did 
the  agreement  provide  that  the  plaintiff  should 
be  free  from  liability  to  the  defendant  for 
neglect  to  exercise  the  care  required  by  the 
statutes  of  this  state;  and  even  by  the  terms 
of  the  agreement,  reasonably  Interpreted,  they 
were  bound  to  exercise  all  the  precautions  re- 
quired by  law  for  the  safe  passage  of  the  de- 
fendant's car  over  the  crossing.  Although  this 
agreement  did  provide  that  the  train  of  the 
plaintiff  should  have  the  right  of  way,  still 
this  agreement  goes  for  little  in  this  respect, 
for  all  steam  railroads  have  this  same  right 
upon  their  own  private  way  and  roadbed  over 
highways  la  respect  to  all  travelers  thereon, 


and  to  run  at  such  high  rate  of  speed  as  may 
be  consistent  with  the  safety  of  the  passen- 
ger. This  right  of  way  does  not  excuse  a 
violation  of  the  statute  prescribing  signals, 
nor  furnish  any  reason  against  such  de- 
fault being  used  as  evidence  of  negligence. 
The  conclusion  is,  as  a  matter  of  law,  that  the 
plaintiff  company  were  bound  to  give  the  stat- 
utory signals  at  this  crossing  as  a  warning,  as 
well  to  those  operating  the  electric  cars,  as  to 
ordinary  travelers,  irrespective  of  this  agree- 
ment between  the  parties,  and  that  there  was 
no  error  in  the  trial  court  In  submitting  the 
dispute  of  fact  whether  they  had  been  given 
to  the  Jury  as  bearing  upon  the  question  of 
whether  the  contributory  negligence  of  the 
plaintiff  contributed  to  the  accident.  It  will 
be  noticed  that  the  declaration  In  this  cause 
does  not  aver  any  neglect  on  the  part  of  the 
defendant  company  to  comply  with  the  express 
agreement  as  a  basis  of  recovwy,  and  there- 
fore the  question  whether  the  agreement  is 
one  forbidden  by  the  statute  or  public  policy 
Is  not  here  at  all  discussed  or  determined,  and 
It  is  not  perceived  in  what  manner  that  ques- 
tion can  have  any  bearing  upon  the  determina- 
tion of  this  cause.  The  rule  to  show  cause  la 
discharged. 


DELAWARE.  L.  &  W.  R.  CO.  v.  MAYOR, 
ETC.,  OF  CITY  OF  NEWARK. 

(Supreme  Court  of  New  Jersey.    June  7,  1897.) 

Taxation— Exemptions— lUiutOAD  Fropertt. 

1.  The  actual  naes  to  which  lands  owned  by  a 
railroad  company  are  devoted  are  the  tests  by 
wliich  it  can  be  determined  whether  the  same  la 
exempt  from  local  taxation,  as  lands  used  for 
railroad  purposes;  and  it  is  the  main  uses  to 
which  it  18  actually  devoted  wlucfa  are  to  be  con- 
sidered in  order  to  determine  this  question. 

2.  If  property  owned  by  a  railroad  is  not  re- 
tained, appropriated,  or  ased  for  purposes  inci- 
dent to  the  proper  construction,  maintenance,  or 
management  of  the  railroad,  or  for  use  by  the 
corporation  as  a  carrier  of  goods  and  passengers, 
tlien  it  cannot  be  said  to  be  used  for  railroad  pur- 
poses, and  will  lie  the  subject  of  local  taxation. 

3.  Where  a  railroad  company  uses  a  freight 
yard  for  the  purpose  of  carrying  on  a  private 
coal  business  upon  its  own  account,  with  coal 
from  its  own  mines,  transported  in  its  own  cars 
to  snch  yard,  and  then  from  such  yard  by  the  rail- 
road company,  through  its  own  agents,  sold  to 
others  in  its  own  name  and  upon  its  own  account^ 
snch  yard  so  used  is  not  property  retained  or  used 
for  railroad  purposes,  and  is  locally  taxable.  In 
order  to  determine  wliether  such  yard  is  locally 
taxable,  the  main  actual  use  to  which  it  is  de- 
voted is  considered. 

(Syllabus  by  the  (3ourt.) 

Petition  by  the  Delaware,  Ladcawanna  & 
Western  Railroad  Company  against  the  may- 
or and  city  council  of  the  city  of  Newark,  for 
summary  determination  of  the  character  of 
certain  property  assessed  by  the  local  assess- 
ors of  said  city,  and  also  by  the  state  board 
of  assessors  for  the  year  1895. 

Argued  November  term,  1896,  before  LIP- 
PINCOTT,  LUDLOW,  and  GUMMBRH,  JJ. 
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Flavel  McGee,  for  Delaware,  L.  &  W.  R.  Co. 
John  P.  Stockton,  Atty.  Gen.,  for  state  board 
of  assessors.  Frederick  T.  Johnson,  for  city 
of  Newark. 

LilPPINCOTT,  J.  This  Is  a  proceeding 
taken  under  the  239tb  section  of  the  stat- 
ute concerning  taxes  (Gen.  St  p.  3332).  It  Is 
taken  upon  a  petition  of  the  Delaware,  Lack- 
awanna &  Western  Railroad  Company,  al- 
leging that  certain  property  belonging  to  that 
company,  in  the  city  of  Newark,  used  for  rail- 
road purposes,  was,  by  the  local  assessors  of 
that  city,  assessed  for  local  taxation  for  the 
year  1895.  For  that  year  the  railroad  com- 
pany returned  the  same  property,  with  the 
exception  of  a  small  dwelling  house  thereon, 
to  the  state  board  of  assessors  for  taxation, 
under  on  act  entitled  "An  act  for  the  taxation 
of  railroad  and  canal  property,"  approved 
April  10,  18S4,  and  the  supplements  thereto. 
Gen.  St  p.  3322.  The  valuation  placed  on 
these  lands  by  the  local  assessors  for  the  pur- 
poses of  local  taxation  was  the  sum  of  $00,- 
000,  and  the  tax  thereon  claimed  to  t>e  payable 
to  the  city  of  Newark  amounts  to  the  sum  of 
$1,168.  Upon  the  return  made  by  the  railroad 
company  to  the  state  board  of  assessors,  a 
valuation  of  $58,000  has  l>een  placed  tbereon. 
In  both  assessments,  the  property,  after  ex- 
cepting the  dwelling  house,  is  assessed  as  a 
whole,  Instead  of  being  divided  Into  different 
parcels.  As  to  the  house  and  the  Inclosure  In 
which  It  stands,  being  Nos.  217  and  219  Or- 
ange street,  no  question  whatever  exists.  It 
Is  conceded  to  be  locally  taxable,  and  is  not 
returned  by  the  company  to  the  state  board 
of  assessors.  As  to  the  remaining  property, 
8ome  portions  would  appear  to  be  taxable  lo- 
cally, while  other  portions  can  only  be  taxed 
by  the  state,  through  the  board  of  assessors 
appointed  for  that  purpose.  This  depends  up- 
on the  use  to  which  It  was  devoted  during  the 
year  1805.  The  act  (Gen.  St.  p.  3332,  g  212) 
provides  "that  all  property  of  any  railroad  or 
canal  company  not  used  for  railroad  or  canal 
purposes  shall  be  assessed  and  taxed  by  the 
same  assessors  and  in  the  same  manner,  and 
at  the  same  time  as  the  taxable  property  of 
other  owners  in  the  same  municipal  division 
or  assessing  district"  The  act  also  provides 
that  "all  other  property  of  any  railroad  or 
canal  company  sliall  be  assessed  and  taxed  as 
hereinafter  directed."  The  subsequent  direc- 
tion of  the  act  Is  that  snch  last-named  prop- 
erty shall  be  returned  to  the  state  board  of  as- 
sessors as  "property  used  for  railroad  and  ca- 
nal purposes,"  and  so  assessed  by  them. 

The  whole  question  to  be  determined  is 
whether  the  whole  or  any  portion  of  this  prop- 
erty was  used  for  railroad  purposes  during 
the  year  18^.  The  whole  of  the  property  is 
evidently  designed  as  a  coal  and  freight  yard. 
The  plot  contains  railroad  tracks,  platforms, 
embankments,  retaining  walls,  trestles,  coal 
shntes,  and  coal  pockets  beneath  the  trestles, 
weighing  scales,  and  coal  ofilces,  with  entran- 


ces for  carts  and  wagons  from  the  public 
street  The  character  of  the  use  of  lands  for 
railroad  purposes  tmder  the  statutes  has  been 
very  clearly  determined  in  this  state.  The 
actual  uses  to  which  It  is  devoted  are  as  good 
tests  as  can  be  established,  in  order  to  settle 
the  question  whether  it  is  taxable  In  one  di- 
rection or  the  other,  under  the  statutes.  In 
the  case  of  Bajiklng  Co.  t.  Betts,  24  N.  J. 
Law,  559,  It  was  decided  that  the  piers  and 
basins  of  the  canal  company  la  J«»ey  City 
were  the  appendages  of  the  canal,  and  were 
exempt  from  local  taxation.  The  court  held 
that  it  was  of  no  Importance  that  boats  not 
navigating  the  canal,  and  merchandise  not 
transported  on  It,  occasionally,  when  the  pier 
and  basin  were  not  otherwise  occupied,  were 
permitted  to  use  them,  and  ttiat  a  compensa- 
tion for  such  use  was  charged,  and  laid  down 
the  rule  that  "the  actual  purpose  for  which 
these  works  were  constructed,  the  use  to 
which  they  are  primarily  dedicated,  and  the 
necessity  that  exists  for  them,  furnish  the 
tests  by  which  this  question  should  be  govern- 
ed." In  the  case  of  United  New  Jersey  Rail- 
road &  Canal  Co.  v.  City  of  Jersey  Caty,  55 
N.  J.  Law,  132,  26  AU.  13d,  the  question  wa« 
whether  the  authorized  right  of  way  of  a  rail- 
road company,  on  which  the  railroad  had  been 
constructed  and  In  good  faith  operated,  is  used 
for  railroad  piuijoses,  within  the  meaning  of 
the  act  of  April  10,  1884,  although  it  may  not 
for  the  time  being  be  wholly  occupied  b; 
trades  or  other  railroad  appliances.  The  conn 
held  that  it  was  so  used,  and  that  the  part  of 
it  which  awaited  railroad  occupation  upon  tlie 
demand  of  necessity  is  In  use,  like  the  curti- 
lage of  a  dwelling  house,  or  the  side  of  a 
country  highway.  But  the  court.  In  its  opin- 
ion, added  -that  "we  are  also  of  opinion  that 
when  any  part  of  the  lands  which  lie  within 
such  right  of  way  are  used  or  appropriated  to 
purposes  not  Incident  to  the  proper  construc- 
tion, maintenance,  and  management  of  the 
railroad,  or  to  its  use  by  the  corporation  a«  a 
carrier  of  goods  and  passengers,  it  cannot  then 
be  said  to  be  used  for  railroad  purposes,  and 
will  be  the  subject  of  local  tax."  A  railroad 
purpose  was  well  defined  by  some  of  the  ear- 
lier cases.  Transportation  Co.  v.  Hancock.  35 
N.  J.  Law,  537;  Railroad  Co.  v.  Jersey  City, 
48  N.  J.  Law,  540,  0  AU.  782.  If  the  property 
be  actually  used  for  other  than  railroad  pur- 
poses, it  is  subject  to  local  taxation.  United 
New  Jersey  Railroad  &  Canal  Co.  v.  City  of 
Jersey  City,  57  N.  J.  Law,  563,  31  AtL  103). 
and  cases  there  cited;  Camden  &  A.  R.  Co. 
V.  City  of  AUantlc  City,  58  N.  J.  Law,  317. 
33  Atl.  106.  The  learned  chancellor  hi  thf 
case  of  United  New  Jersey  Railroad  &  Canal 
Co.  V.  City  of  Jersey  City,  55  N.  J.  Law. 
129-132,  26  AU.  135, 136,  speaking  of  the  prop- 
erty exempt  from  local  taxation,  said:  "it  is 
the  land  which  the  legislature,  in  its  wlsdcHQ. 
has  deemed  to  be  reasonably  necessary  to  an- 
swer the  ordinary  and  emergent  uses  of  a 
railroad,  and  insure  the  continued  convenient 
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and  safe  acoommoilation  of  the  public.  Its 
dimensions  are  limited  by  the  law  wliicb  de- 
Totes  It  to  a  special  purpose."  But  the  exemp- 
tion does  not  remain  when  It  becomes  actually 
dcToted  to  some  other  purpose.  The  fact  that 
propeily  is  owned  by  a  railroad  company  Is 
not  at  all  conclusive  as  to  the  character.  The 
test  Is  the  use  or  purpose  for  which  it  is  held, 
or  the  use  to  which  It  Is  actually  devoted. 

Applying  these  principles  to  ibe  evidence 
taken  In  this  proceeding,  it  is  clear  that  the 
portion  of  this  property,  shown  upon  the  maps 
exhibited  In  this  case,  and  described  In  the 
evidence,  which  extends  from  the  southerly 
side  of  Morris  &  Eaaex.  Railroad  avenue,  at  Hs 
intersection  with  Sheffield  street,  and  thence 
along  Sheffirid  street,  about  142  feet,  to  prop- 
erty of  private  owners;  then  westerly,  along 
private  property,  about  100  feet;  then,  along 
a  line  l>etween  the  two  portions  of  the  rail- 
road pr(q>erty,  along  what  is  called  a  fence 
on  the  Bzhiblt  D  1,  in  the  case,  and  as  it  is 
on  the  property,  to  the  easterly  side  of  a 
stone  wall  which  runs  along  the  westerly  end 
of  the  coal  shute  and  trestle  on  the  property; 
then  along  and  on  the  line  of  the  wall  to  the 
south  side  of  the  Morris  &  Essex  Railroad 
avenue;  and  then,  along  said  avenue,  to  the 
intersection  of  Sheffield  street,— is  neither  held 
nor  used  for  railroad  piui>oses.  Most  of  the 
evidence  upon  both  sides  is  devoted  to  the 
question  of  the  use  to  which  this  i>ortlon  of 
the  property  is  actually  devoted.  The  evi- 
dence shows  that  it  is  used  by  the  railroad 
as  a  coal  yard,  and  in  which  the  railroad 
company  carries  on  a  coal  business  upon  their 
own  account.  The  whole  of  this  yard  is 
used  for  their  own  private  purposes.  This 
portion  of  the  yard  contains  an  elevated  struc- 
ture, upon  which  the  coal  cars  are  run.  Up- 
on the  structure  are  coal  shutes,  and  beneath 
are  the  coal  pockets  into  which  the  coal  is 
discharged  from  the  cars.  In  another  portion 
of  tbe  yard  is  another  trestle  used  for  the 
same  pnrposes.  The  other  parts  of  this  por- 
tion of  the  yard  are  used  in  connection  with 
this  business,  including  the  two  offices  and 
weighing  scales  therein  fronting  on  Sheffield 
street.  The  coal  which  is  carried  and  deliv- 
ered to  this  yard  is  taken  from  the  mines  be- 
longing to  the  railroad  company,  and  trans- 
ported, in  its  own  cars,  to  these  trestles  and 
coal  abates.  The  coal  is  consigned  to  and  re- 
ceived by  William  Horre  &  Co.,  who  are  not 
doing  any  business  there  on  their  own  ac- 
count, but  act  solely  and  exclusively  in  the 
receipt  and  sale  of  tbe  coal,  as  the  agents  of 
tbe  railroad  company.  The  coal  is  sold  by 
Horre  &  Co.  exclusively  upon  the  account  of 
the  railroad  company.  No  other  coal  is  car- 
ried or  delivered  at  this  yard,  consigned  to 
any  other  persons.  No  coal  is  delivered  by 
the  railroad  company  at  this  yard  to  any 
other  persons,  and  the  company  carries  no 
other  freight  to  this  yard  for  storage  or  de- 
livery there,  and  no  freight  whatever  is  re- 
ceived at  this  yard  for  shipment  on  the  cars 
of  the  company.   Tbe  railroad  company,  there- 


fore, is  not  a  common  canier  of  freight  to  this 
yard,  but  carries  and  delivers  its  own  goods 
there,  for  sale  on  its  own  account,  and  con- 
ducts a  private  business  of  its  own  in  this 
yard.  Occasionally  a  car  of  coal  or  other 
freight  consigned  to  some  person  at  some 
other  point  gets  mixed  in  a  train,  and  is  taken 
to  this  yard,  and  from  thence  sent  to  its  prop- 
er destination,  but  this,  under  the  evidence,  is 
a  rare  occurrence.  The  public  has  no  accom- 
modations at  this  yard  except  it  be  the  priv- 
ilege of  ptirchasing  at  this  point  coal  from 
tbe  railroad  company.  It  is  clearly  evident 
that  the  main,  if  not  the  only,  uses  and  pur- 
poses of  this  proiierty,  are  such  as  are  not 
Incident  to  the  proper  construction,  mainte- 
nance, and  management  of  the  railroad,  or  to 
the  use  of  it,  by  the  railroad  company,  as  a 
carrier  of  goods  and  passengers.  It  is  clear 
that  this  portion  of  the  property  is  used  by 
the  railroad  company  for  its  own  private  coal 
business.  It  Is  not  retained  or  used  for  any 
railroad  purposes  whatever,  and  is  therefore 
locally  taxable. 

Further  applying  the  same  principles,  the 
conclusion  reached  is  that  the  frame  Ice  honse 
in  which  the  Mt.  Pocono  Ice  Company  en- 
gages in  the  Ice  business  is  taxable  to  that 
company  locally.  The  land  upon  which  it 
stands  is  rented  by  the  railroad  company  to 
the  Ht.  Pocono  Ice  Company,  to  be  used  by 
it  in  its  private  business,  and,  therefore,  that 
precise  quantity  of  land  fronting  on  Orange 
street  with  the  ice  storehouse  thereon  Is  tax- 
able locally.  It  is  conceded  that  this  land  is 
rented  to  the  Mt.  Pocono  Ice  Company,  but  it 
is  contended  that  the  rent  Is  a  nominal  one, 
and  simply  for  the  purposes  of  preserving 
title  and  avoiding  the  contention  of  adverse 
possession;  but,  in  our  view  of  the  law,  these 
circumstances  are  Immaterial.  The  land  upon 
which  the  ice  storehouse  stands  is  not  prop- 
erty retained  for  or  devoted  to  railroad  uses, 
nor  incident  thereto;  but,  under  the  circum- 
stances, no  more  space  than  is  occupied  by 
the  Icehouse  can  be  locally  taxed.  One  Can- 
nlfF  also  rents  an  office  of  the  railroad  com- 
pany 20x12  feet  on  Orange  street,  in  which 
he  carries  on  a  private  coal  business  upon  his 
own  private  account.  This  office  and  the  land 
upon  which  It  stands  are  locally  taxable.  All 
the  other  portions  of  the  property,  consisting 
of  that  portion  of  the  yard  on  Nesbit  street, 
with  the  approaches  to  the  coal  shute  up  to 
the  stone  wall  running  crosswise  of  the  coal 
shute,  and  also  that  portion  of  the  yard  lying 
on  or  near  Orange  street  south  of  that  hereto- 
fore descrit>ed  as  locally  taxable,  and  south 
of  what  to  known  as  the  fence.  Including  the 
platform  alongside  the  icehouse,  and  the  other 
platforms  and  tracks  thereon,  are  only  as- 
sessable and  taxable  by  the  state  board  of 
assessors.  These  parts  of  this  yard  are  held 
and  retained  for  or  used  for  railroad  pur- 
poses. The  evidence  taken  shows  that  the 
yard  was  assessed  as  one  tract  of  land,  and 
the  valuations  so  made  thereon,  by  both  the 
local  assessors  and  the  state  board;  and  there- 
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t6re  the  court  Is  anable  to  adjudge  a  division 
of  the  raluatlons  and  assessments,  In  order 
that  the  taxes  may  be  paid  accordingly.  If 
this  cannot  be  made  the  matter  of  agreement 
between  the  parties,  a  further  application 
may  be  made  to  the  court  in  the  matter. 


DYER  et  al.  y.  CRANSTON  PRINT  WORKS 

CO. 

(Supreme  Court  of  Rhode  Island.    June  15, 

1897.) 
EqciTT— Amekdmext  of  Bill — Nbw  Defbhses. 
Where,  on  the  death  of  one  of  the  complain- 
ants, a  bill  is  amended  to  obviate  the  necessity 
of  a  bill  of  revivor,  respondent  is  not  entitled  to 
set  up  defenses  not  contained  in  his  original  an- 
swer, except  such  as  relate  to  the  matters  set 
forth  in  the  amendment. 

Action  by  Rodney  F.  Dyer  and  others 
against  the  Cranston  Print  Works  Company. 
Exceptions  to  amended  answer.    Sustained. 

C.  Frank  Parkhurst,  for  complainants. 
Joseph  C.  Ely  and  Herbert  Almy,  for  respond- 
ent 

PER  CURIAM.  The  amendment  of  the  bill 
was  rendered  necessary  by  the  death  of  Rod- 
ney F.  Dyer,  one  of  the  complainants,  and 
the  conveyance  by  his  devisee  to  the  other 
complainants  of  the  Interest  which  he  had  In 
the  land  and  water  rights  Involved  In  the 
suit,  and  was  made  by  virtue  of  equity  rule 
37  to  obviate  the  necessity  of  a  bill  In  the 
nature  of  a  bill  of  revivor.  This  being  so, 
the  respondent  Is  not  entitled  to  set  up  de- 
fenses not  contained  In  Its  original  answer, 
except  such  as  relate  to  the  matters  set  forth 
In  the  amendment.  Story,  Eq.  PI.  §{  377-380; 
2  DanieU,  Ch.  Prac.  •1546,  *1547.  The  ex- 
ceptions to  the  amraded  answer  are  there- 
fore sustained. 


KEBNAN  T.  KEENAN. 
(Supreme  Court  of  Rhode  Island.  May  26, 1897.) 
Limitations— QPALiPiEO  New  Promise. 
Where  plaintiff  relies  on  a  promise  by  the 
debtor  to  pay  when  he  sold  bis  house,  to  avoid  the 
bar  of  limitations  be  must  show  that  the  house 
was  sold. 

Action  by  Michael  Keenan  against  Remard 
Keenan,  administrator.  Judgment  for  de- 
fendant 

Thomas  F.  Vance,  for  plaintiff.  Hugh  J. 
Carroll.  Edward  W.  Blodgett  and  Jamea  E. 
Banlgan,  for  defendant 

MATTESON,  C.  J.  The  wcffds  relied  on  to 
take  tbe  case  out  of  the  statute  of  limitations 
are:  "I  liave  no  money  at  present  and  won't 
have  any  until  I  sell  the  house,  and  then  it  will 
be  all  right  with  you  and  me."  If  this  be 
regarded  as  an  acknowledgment  of  an  existing 
debt,  which  the  defendant's  Intestate  was 
ready  and  wllllug  to  pay,  the  implied  promise 
is  nevertheless  a  qualified  promise  to  pay  when 


he  had  sold  his  bouse.  The  debt  had  long 
been  barred  by  the  statute.  In  such  case 
the  rule  is  that  the  creditor  takes  the  promise 
with  the  qualification  annexed  to  it  and  can- 
not maintain  an  action  without  showing  the 
fulfillment  of  the  qualification.  Shaw  t.  New- 
ell 1  R.  I.  488;  Sweet  v.  FrankUn,  7  B.  L 
355;  Wiley  v.  Brown,  18  R.  I.  615,  SO  Atl.  4tH; 
In  re  Bethell,  BetheU  v.  BetheU,  34  Ch.  DIv. 
561,  S65,  566;  BoyntOD  v.  Moulton,  159  Masii. 
248,  34  N.  E.  361;  1  Wood,  Llm.  Act  (2d 
B!d.)  {  77.  The  testimony  falls  to  show  a  sale 
of  the  house  which  was  to  put  the  Intestate  in 
funds  with  whl(A  to  pay  the  plalntilTa  «2lalm. 
We  are  of  the  opinion,  therefore,  tbat  the 
claim  must  be  regarded  as  barred  by  tbe  stat- 
ute of  limitations,  and  that  Judgment  mnst  be 
for  the  defendant  for  costs. 


EAST  GREENWICH  INST.  FOB  SAVINGS 

V.  KENYON. 
(Supreme  Court  of  Rhode  Island.    June  7, 1897.) 

MOKTOAOBS — ^TlTLE  TO  LaND— ESTOJTBL. 

One  who  Indnces  a  person  to  make  a  loan 
to  another  and  take  as  security  a  mortgage  from 
such  other  person  on  land,  the  description  of 
which  he  furnishes,  Is  estopped  to  dami  that 
part  of  the  land  within  the  description  is  his 
own,  and  not  bound  by  the  mortgage  of  the  other. 

Action  by  the  East  Greenwich  Institution  for 
Savings.  Verdict  for  plaintiff.  Defendant  pe- 
titions for  a  new  trial.    Denied. 

Samuel  W.  K.  AU^,  for  plaintiff.  Charles 
J.  Anus,  for  defendant 

MATTESON,  0.  J.  This  is  an  action  of  tres- 
pass and  ejectment  to  recover  possession  of  a 
tract  of  land  In  £}a8t  Greenwich,  containing 
about  10  acres,  purchased  by  the  idaintiff  at  a 
mortgagee's  sale.  The  case  is  before  us  on  the 
defendant's  petition  for  a  new  trial.  At  the 
trial  in  the  common  pleas  diviston  the  defend- 
ant claimed  title  to  two  parcels  of  the  tract  for 
the  possession  of  which  the  suit  is  brouf^t  but 
at  tbe  hearing  of  the  petititn  for  new  triaL 
waived  the  grounds  on  which  the  petition  was 
based,  except  in  so  far  as  they  related  to  tlie 
parcel  ccmveyed  to  him  by  deed  from  Abel  C. 
Kenyon,  Jr.,  dated  November  18,  1888.  As  to 
this  parcel  the  defendant  contends  (1)  that  the 
verdict  is  against  the  law  and  the  evidence: 
(2)  that  the  presiding  Justice  at  the  trial  tmA 
in  his  statements  of  law  In  his  charge  to  the 
Jury;  (3)  that  he  misstated  the  evidence  in  his 
charge.  The  entire  tract  which  is  the  subject 
of  suit  was  owned  in  1872  by  Abel  G.  Keny<M>. 
Sr.  By  deed  dated  ApeU  9th  of  that  year,  tie 
conveyed  to  his  son  Abel  C.  Kenycm,  Jr.,  a 
portion  of  the  tract  the  exact  location  and  di- 
mensions of  which  do  not  clearly  appear  from 
the  description  In  the  deed,  and  were  in  dis- 
pute at  the  trial.  In  November,  1888,  he  exe- 
cuted a  mortgage  bearing  date  on  tbe  9th  of 
that  month,  to  the  plaintiff,  of  the  entire  tract 
including  the  parcel  pcevlonsly  conveyed  to 
bis  sou  Abel  as  stated.    It  was  at  the  sale  tm- 


Digitized  by 


Cjoogle 


R.I.) 


EAST  GREENWICH  INST.  FOR  SAVINGS  v.  KENYON. 


der  this  mortgage  that  the  plaintiff  became  the 
purchaser  of  the  tract  in  salt.  Five  days  sab- 
Bequmtly  to  the  date  ot  this  mortf^age,  on,  to- 
wlt,  November  14,  1888,  Abel  C.  Kenyon,  Jr., 
conveyed  to  his  brother,  the  defendant,  the 
parcel  of  the  tract  which  had  been  conveyed 
to  the  former  by  his  father  prior  to  the  execu- 
tlm  of  the  mortgage  as  above  stated,  and  as 
to  wblcb  the  defendant  Is  seelclng  to  obtain  a 
new  trial.  At  the  trial  In  the  common  pleas 
division  the  plaintiff's  treasurer  testified,  in 
substance,  that  Abel  C.  Kenyon,  Jr.,  made  the 
application  to  the  plaintiff  for  the  loan  which 
the  mortgage  was  given  to  secure:  that,  after 
the  application  had  been  accepted  by  the  plain- 
tiff, he  gave  to  its  treasurer,  by  whom  the 
mortgage  was  written,  the  boundaries  of  the 
tract  as  described  in  the  mortgage;  that,  when 
the  mortgage  had  been  executed,  it  was  left 
at  the  town  cleric's  office,  and  that  the  plain- 
tiiTs  treasurer  and  Al>el  C.  Kenyon,  Jr.,  met 
there  to  complete  the  transaction;  that  Abel  C. 
Kenyon,  Sr.,  the  mortgagor,  was  not  present, 
but  was  represented  there  by  Abel  C.  Kenyon, 
Jr.,  and  that,  upon  the  leaving  of  the  mortgage 
with  the  town  cleric  for  record,  the  plaintiff's 
treasurer  gave  checks,  for  the  amount  of  the 
loan,to  creditors  of  the  mortgagor  and  Abel  C. 
Kenyon,  Jr.,  for  the  settlement  of  their  claims, 
for  which  purpose  the  loan  was  made,  and  the 
claims  were  released:  that  though  the  plaintiff's 
treasurer  isnew  at  the  time  the  boundaries  of 
the  tract  were  given  to  him  by  Abel  C.  Kenyon, 
Jr.,  about  how  the  land  lay,  he  could  not  have 
described  it,  because  a  lot  had  been  sold  out  of 
it:  that  he  did  not  then  know  of  the  deed  of 
April  9,  1872,  from  Abel  C.  Kenyon,  St.,  to 
Abel  C.  Kenyon,  Jr.  The  testimony  of  the 
plaintiff's  treasurer  as  to  the  instrumentality 
of  Abel  C.  Kenyon,  Jr.,  In  making  the  applica- 
tion to  the  plaintiff  for  the  loan,  and  famish- 
ing the  boundaries  for  the  description  <^  the 
land  m  the  mortgage,  was  denied  by  the  lat- 
ter, who  testified  that  he  had  no  talk  with 
the  plalntitrs  treasurer  pritw  to  the  making 
of  the  mortgage.  The  defendant  claimed  title 
to  the  parcel  of  the  tract  now  in  question  under 
the  two  deeds  referred  to,  vis.  that  from  Abel 
C.  Kenyon,  St.,  to  Abel  G.  Kenyon,  Jr.,  dated 
April  »,  1872,  and  that  from  Abel  C.  Kenyon, 
Jr.,  to  the  defendant,  dated  November  14, 
1888.  The  plaintiff,  on  the  other  hand,  con- 
tended that  the  parcel  passed  under  the  mort- 
gage, because  Abel  C.  Kenyon,  Jr.,  procured 
the  making  of  the  mortgage,  and  caused  the 
parcel  to  be  included  in  the  description  of  the 
land  which  It  conveyed. 

As  two  of  the  grounds  tirged  In  support  of 
the  petition  are  that  the  justice  who  presided 
at  the  trial  misstated  the  testimony  and  erred 
in  his  instmctions  to  the  Jury,  and  as  the  de- 
fendant's counsel  has  quoted  and  criticized  de- 
tached portions  of  the  charge  In  his  brief,  per- 
bap«  we  cannot  do  better  than  to  transcribe 
tliat  part  of  the  charge  which  relates  to  the  lot 
in  question,  so  that  the  charge  may  speak  f<^ 
itself.  It  is  as  follows:  "The  first  piece  of 
land    is  deocribed  In  a  deed  from  Abel  C. 


Kenyon  to  Abel  C.  Kenyon,  Jr.,  which  was 
dated  April  9,  1872,  and  which  was  subse- 
quently conveyed  from  Abel  C.  Kenyon,  Jr., 
to  Oliver  P.  Kenyon,  the  defendant  in  this 
case,  oa  the  14th  of  November,  1888,  after 
the  time  that  this  mortgage  was  made.  In  re- 
gard to  that  piece  of  land,  he  says  it  belongs  to 
him  because  he  bought  it  of  his  brother,  and 
his  brother  had  it  conveyed  to  him  from  the 
father.  So  far  as  the  record  shows,  that  piece 
of  land  belonged  at  the  date  of  the  mortgage 
to  Abel  C.  Kenyon,  Jr.  But  the  plaintiff  con- 
tends that  it  passed  under  this  mortgage, 
nevertheless,  because  Al>el  C.  Kenyon,  Jr., 
procured  this  mortgage  to  be  made,  which  in- 
cluded in  its  description  that  piece  of  land, 
with  tite  rest.  Now,  the  law  upon  that  point  is 
this,  gentlemen:  If  I  own  a  piece  of  property, 
and  permit  somebody  else  to  sell  it  and  receive 
m<»ey  for  it,— If  I  permit  them  to  sell,  and  by 
my  actions  assure  the  purchaser  that  the  title 
is  in  the  other  person,— then  I  am  bound  by 
that  conveyance  as  if  I  had  Joined  in  it.  I  am 
not  permitted  to  perpetrate  fraud  np<Hi  my 
neighbor  by  inducing  him  to  pay  money  for  a 
thing  which  belongs  to  me,  under  the  impres- 
sion conveyed  by  me  that  it  belongs  to  a  third 
person.  And,  if  titat  is  the  state  of  things 
shown  by  the  testimony  here,  then  Abel  C. 
Kenyon  and  those  who  claim  under  him  can- 
not claim  adversely  to  the  mortgage  which 
covered  this  same  piece  of  property.  Upon 
this  point  there  is  a  direct  conflict  of  testi- 
mony. Abel  C.  Kenyon  himself  says  that  he 
had  nothing  whatever  to  do  with  the  making 
of  the  mortgage.  The  treasurer  of  the  banlc 
says  that  Abel  C.  Kenyon  was  the  Sclent  in- 
strument in  the  making  of  this  mortgage;  that 
Abel  O.  Kenyon  furnished  him  with  the  de- 
scription of  the  pr(^;>erty,  including  Abel  C. 
Kenyon,  Jr.'s  own  lot  among  the  rest,  which 
was  written  in  the  mortgage;  tliat  Abel  O. 
Kenyon,  Jr.,  was  at  the  town  clerk's  ofilce  at 
the  time  the  mortgage  was  delivered;  that 
the  note  accompanying  the  mortgage  was  de- 
livered; and  that  the  money  which  was  bor- 
rowed on  this  mortgage  went  to  pay  Abel  C. 
Kenyon,  Jr.'s,  debts.  Now,  if  these  facts  are 
so,  then  it  would  be  fraudulent  for  Abel  C. 
Kenyon  to  contend  that  the  mortgage  did  not 
contain,  and  did  not  cover,  and  did  not  con- 
vey title  to  whatever  it  purported  to  convey 
title  to;  and  it  is  a  fraud  which  the  law  does 
not  allow  a  man  to  take  advantage  <tf,  and 
does  not  allow  him  to  set  up  In  a  court  of  jus- 
tice. The  principle  is  one  which  is  called  'es- 
toppel.' A  person  is  estopped  to  set  up  the 
truth  in  contradiction  to  his  conduct,  so  as  to 
make  the  truth  an  Instrument  of  fraud.  If 
Abel  O.  Kenyon,  Jr.,  could  sell  a  mortgage 
made  by  bis  father  for  a  certatai  sum  of  mon- 
ey, represenilng  It  to  be  a  good,  a  valid,  mort- 
gage, and  then  afterwards  could  be  allowed 
to  show,  whether  truthfully  or  not,  that  that 
mortgage  was  not  good,  it  would  be  to  perpe- 
trate Iniquity,  and  the  law  does  not  allow  it. 
So  that  upon  this  first  Issue,  whether  the  land 
described  in  the  deed  from  Abd  C.  Kenyon  to 
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Abel  C.  Kenyon,  Jr.,  dated  November  9,  1872, 
was  included  In  the  mortgage  by  which  the 
plaintiffs  clahn  tlOe,  you  will  find  that  In  the 
affirmative  or  negative  as  you  may  find  that 
Abel  C.  Kenyon,  Jr.,  was  the  efficient  Instru- 
ment in  promoting  the  loan  by  this  mortgage, 
or  that  he  was  not,— that  he  knew  nothing 
about  It."  We  think  that  the  charge  fairly 
stated  the  testimony,  and  correctly  applied  the 
law  to  the  case  In  hand.  The  authorities  relied 
on  by  the  defendant  in  support  of  bis  petition 
are  not  Inconsistent  with  the  Instructions  so 
given,  but  are  clearly  distinguishable  on  their 
facts  from  the  case  at  bar. 

As  to  the  ground  that  the  verdict  1b  against 
the  evidence,  the  testimony,  as  we  have  seen, 
was  directly  In  conflict  It  was  the  province 
of  the  3  dry  to  determine  the  credibility  of  the 
witnesses.  They  have  found  for  the  plaintiff, 
and  we  see  no  reason  to  think  that  they  erred 
In  so  finding.  Defendant's  petition  for  new 
trial  denied  and  dismissed,  and  case  remitted 
to  the  common  pleas  division, '  with  direction 
to  enter  Judgment  on  the  verdict 


In  re  WILBOR  et  at 
(Supreme  Court  of  Rhode  Island.    June  8,  1897.) 
Death — Presumption  —  Constkwction    or    Wilu 

1.  Where  three  sisters  perish  In  the  same  dis- 
aster, and  there  is  no  way  to  determine  which 
died  first,  the  rights  of  succession  to  their  estates 
are  to  he  determined  as  if  death  occurred  to  all 
at  the  same  moment. 

2.  Where  Oaee  testatrices  die  simultaneously, 
a  bequest  or  devise  from  one  to  the  other  does 
not  take  effect. 

3.  Three  sisters  perished  in  the  same  disaster, 
leaving  it  impossible  to  determine  which  died  first. 
Bach  left  a  will  devising  all  her  estate  to  her  two 
sisters,  and  directed  that,  after  the  decease  of 
the  last  sister,  of  the  proceeds  after  the  pay- 
ment of  debts  $500  each  should  be  paid  to  two 
nieces,  and  $2CiO  to  one  S.  One  of  the  nieces 
died  before  the  sisters.  Held,  that  the  surviving 
niece  was  entitled  to  $500,  and  S.  to  $200,  out  of 
the  personal  estate  of  each  of  the  three  sisters, 
and  that  their  heirs  were  entitled  to  the  residue 
of  the  personal  property  and  the  real  estate,  as 
though  no  will  were  made. 

Opinion  on  the  construction  of  three  wills,  on 
the  application  of  Maria  H.  Wllbor  and  others. 

Warren  R.  Perce  and  Daniel  W.  Fink,  for 
parties  in  Interest. 

MATTESON,  C.  J.  Tills  is  a  case  stated  for 
an  opinion  of  the  court,  as  follows:  Three 
sisters,  Charlotte  WUbor,  Martha  T.  Wllbor, 
and  Eliza  Ann  Wllbor,  late  of  Newport,  de- 
ceased, all  perished  in  the  same  calamity, — the 
burning  of  their  house  in  Newi>ort.  They  left 
Instruments  In  writing,  purporting  to  be  their 
last  wills  and  testaments,  which  have  been 
duly  admitted  to  probate.  By  these  wills  each 
testatrix  gave  and  devised  all  her  real  and 
personal  estate  to  her  two  sisters,  or  to  either 
of  the  survivors,  and  to  their  heirs  and  as- 
signs forever,  and  then,  havhig  first  directed 
that,  after  the  decease  of  the  last  sister,  the 
necessary  debts  should  be  paid,  proceeded  to 
give  to  her  two  nieces,  Emily  N.  Wllbor  and 


Maria  H.  Wllbor,  $500  each,  and  to  Thomas 
W.  Smith  $200.  The  legatee  Emily  N.  WUbor 
died  before  the  testatrices.  The  only  heirs  at 
law  of  the  testatrices  are  Abbie  R.  Richards, 
Ann  Elizabeth  Clarke,  Mary  H.  Adams,  Seiali 
T.  Bllven,  and  Maria  H.  Wllbor.  Upon  these 
facts,  the  questions  propounded  are:  (1)  What 
is  the  amount  of  the  legacies  to  which  Maria 
H.  Wllbor  and  Thomas  W.  Smith  are  respec- 
tively entitled  under  the  wills?  (2)  What  por- 
tion ctf  the  estate  of  the  testatrices  passed  to 
their  hehB  at  law?  As  all  three  of  the  testa- 
trices lost  their  lives  In  the  same  disaster,  and 
no  fact  or  clrcumatance  appears  from  which 
It  can  be  Inferred  that  either  survived  tbe 
others,  the  questloD  of  survivorship  must  be 
regarded  as  unascertalnable,  and  hence  tbe 
rights  of  succession  to  their  estates  are  to  be 
determined  as  If  death  occiurred  to  all  at  tbe 
same  moment  Underwood  v.  Wing,  19  Beav. 
459,  4  De  Gez,  M.  &  G.  633;  Wing  v.  An- 
grave,  8  H.  L.  Cas.  183;  WoUaston  v.  Berice- 
ley,  2  Ch.  Dlv.  213;  In  re  Wainwright,  1 
Swab.  &  T.  257;  Scruttod  v.  PattUlo^  U  B.  18 
Eq.  369;  Coye  v.  Leach,  8  Meta  (Mass.)  371; 
Johnson  v.  Merithew,  80  Me.  111.  13  AtL  132; 
NeweU  v.  Nichols,  12  Hun,  604;  Id.,  76  N.  Y. 
78;  In  re  Hall,  9  Out.  Law  J.  381;  RosseU 
V.  Hallett  23  Kan.  276;  Estate  of  Ehle,  73 
Wis.  445,  41  N.  W.  627;  24  Am.  &  Eng.  Enc. 
Uw,  1027-1032.  If  aU  three  of  tbe  tests 
trices  are  to  be  regarded  as  having  died  at  tbe 
same  moment,  it  follows  that  the  bequest  and 
devise  In  each  of  their  wills  to  the  two  sisters, 
or  either  of  the  survlvws,  did  not  tske  effect, 
there  being  no  interval. of  time,  as  between  the 
deaths  of  the  three,  during  which  titles  to  prop- 
erty could  vest;  and  the  wills  therefore  stand 
as  If  they  contained  only  the  bequests  to  the 
legatees  subsequently  named,  to  wit,  Maria  H. 
Wllbor  and  Thomas  W.  Smith,— the  other  lega- 
tee, Emily  N.  Wllbor,  having  deceased  without 
issue  before  the  deaths  of  the  testatrices.  We 
are  therefore  at  the  opinion  (1)  that,  after  the 
payment  of  the  debts  of  each  testatrix,  Maria 
H.  WUbor  and  Thomas  W.  Smith  are  entitled 
to  the  legacies  of  $500  and  $200  respectivdy 
bequeathed  to  them  In  each  will,  to  be  paid 
out  of  the  personal  estate  of  each  testatrix. 
If  the  personal  estate  Is  sufficient  and.  If  in- 
sufficient that  such  legacies  shall  abate  pro- 
portionately; (2)  that  the  residue  of  the  per- 
sonal estate,  if  any,  and  the  real  estate,  of  each 
testatrix.  If  any,  passes,  as  Intestate  estate,  to 
her  next  of  kin  and  heirs  at  law. 


O'CONNOR  V.  O'CONNOR. 

(Supreme  Court  of  Rhode  Island.    June  8,  1897.) 

QUABDIAN  AKD  WaBD— SbTTINO  ASIDB  RbLCASB— 

Courts. 
The  mere  fact  that  a  court  of  probate  has 
received  and  recorded  a  release  obtained  br  * 
guardian  from  her  ward  on  his  arrival  at  fall 
age  does  not  conclude  the  ward  from  maintaininK 
a  bill  in  equity  to  set  aside  the  release  for  fraa<l. 

Bill  by  Mlchad  F.  O'Connor  against  Bridget 
O'Connor.    Defendant  demurs.    Orerruled. 
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James  A.  Williams  and  Patrick  H.  Mul- 
holland,  for  complalmuit.  Patricia  J.  McCar- 
thy, for  respondent. 

MATTESON,  C  J.  The  purpose  of  the  bill 
Is  to  set  aside  a  release  alleged  to  have  been 
obtained  from  the  complainant  by  fraud  on 
his  arriving  at  full  age,  and  to  compel  the 
payment  of  money  claimed  to  be  due  to  him 
from  the  respondent,  who  was  his  guardian. 
The  respondent  has  incorporated  in  her  an- 
swer a  demurrer  to  the  bill,  and  has  assigned 
as  ground  of  demurrer  that  the  municipal 
court  of  ProTldence,  as  a  court  of  probate, 
had  acquired  Jiirisdictlon  of  the  subject-mat- 
ter of  the  suit  before  the  filing  of  the  bill,  and 
that,  having  so  acquired  jurisdiction.  Is  en- 
titled to  adjudicate  it  exclusively.  No  affi- 
davit of  the  respondent  that  the  demurrer 
was  not  interposed  for  delay  accompanies  it, 
as  required  by  equity  rule  21,  and  the  demur- 
rer Is  therefore  Irregular.  But,  assuming  that 
It  Is  properly  before  us,  we  think  it  should  be 
overruled.  The  action  of  the  municipal  court, 
disclosed  in  the  bill,  was  simply  the  receiv- 
ing of  the  release  presented  to  it  by  the  re- 
spondent, and  ordering  it  to  be  recorded.  Such 
reception  and  recording  were  not  an  adjudica- 
tion of  the  validity  of  the  release;  and,  even 
If  the  probate  court  had  authority  to  take  the 
action,  it  would  not  conclude  the  complainant 
from  questioning  the  validity  of  the  release 
on  the  ground  of  fraud.  McGlnlty  v.  McGln- 
ity  (R.  I.)  34  Atl.  1114.  A  court  of  probate 
is  not  adapted  to  the  investigation  and  de- 
termination of  questions  of  fraud,  and  its 
Jurisdiction  In  receiving  and  recording  a  re- 
lease. If  It  exists,  is  merely  for  the  perpetua- 
tion of  the  release  as  evidence:  and  conse- 
quently, when  the  order  of  the  municipal 
covut  receiving  the  release,  and  ordering  It  to 
be  recorded,  had  been  made,  its  jurisdiction 
of  the  release  had  ended.  Demurrer  overml- 
ed. 


60LDRICK  V.  UNION  E.  CO. 

<Snpreme  Court  of  Rhode  Island.    Jane  8,  1897.) 

Street  RAiLKOAns—NBOLiOBKOS— Pleadi.no. 

A  declaration  against  a  street-railroad  com- 
pany alleging  that  it  so  carelessly  operated  one 
of  its  cars  tnat,  without  plaintifE's  fault,  it  ran 
against  his  wagon,  injurlag  him,  is  sufficient  on 
demurrer,  though  It  does  not  state  In  what  par- 
ticular defendant  was  negligent. 

Action  of  trespass  on  the  case  for  negli- 
gence by  James  Goldrlck  against  the  Union 
Railroad  Company,  a  street-railroad  company. 
Defendant  demurs  to  the  declaration.  Over- 
ruled. 

Van  Slyck  ft  Mnmford,  for  plaintiffs.  Da- 
vid S.  Baker,  for  defendant. 

MATTESON,  C.  J.  This  is  an  action  of 
trespass  on  the  case  for  negligence.  The  dec- 
laration, in  its  several  counts,  avers  In  tech- 


nical form  that  the  defendant,  by  its  servant, 
so  carelessly  and  Imiawperly  drove,  governed, 
and  directed  one  of  its  cars,  and  so  carelessly 
and  improp^ly  managed  the  machinery  by 
which  It  was  operated,  that,  by  and  through 
the  carelessness,  negligence,  and  improper  con- 
duct of  the  defendant,  by  its  servant  in  that 
behalf,  and  without  fault  or  negligence  on 
the  part  of  the  plaintiff,  the  car  ran  and 
struck  with  great  force  and  violence  upon  and 
against  a  wagon  in  which  the  plalntifC  was 
riding,  and  thereby  the  plaintiff  was  cast  out, 
and  thrown  with  great  force  and  violence  off 
the  wagon,  to  and  npon  the  ground.  The  de- 
fendant has  demurred  to  the  declaration  on 
the  ground  that  It  does  not  set  forth  in  what 
particnlar  the  defendant  was  negligent. 

We  think  the  averment  is  suffident  It  is 
the  usual  averment  in  cases  of  Injury  by  col- 
lision on  a  highway.  Chase  v.  Steamboat 
Co.,  10  R.  I.  79:  Parker  v.  Steamboat  Co.,  17 
R.  I.  376,  22  Aa  284,  and  23  Atl.  102;  WU8<mi 
V.  Railroad  Co.,  18  R.  L  491,  29  AtL  258.  We 
do  not  see  that  the  fact  that  the  cars  of  the 
defendant  move  on  fixed  rails,  and  within  a 
prescribed  tract,  so  that  they  are  unable  t* 
get  out  of  the  way  by  taming  to  the  right  or 
left,  takes  the  case  out  of  the  ordinary  rule. 
If  It  be  conceded  that  the  railroad  company 
has  a  paramount  right  to  use  that  portliA  of 
the  street  occupied  by  Its  track,  since  its  cars 
are  necessarily  confined  to  its  rails,  and  can- 
not turn  to  the  right  or  left,  the  public,  nev- 
ertheless, also  have  the  right  to  use  the  street, 
including  the  portion  occupied  by  the  track; 
and  it  is  incumbent  on  the  ralhvad  company, 
notwithstanding  its  paramount  right,  to  ex- 
ercise due  care  In  the  operation  of  its  cars 
not  to  Injure  those  who  may  be  traveling  on 
the  street.  The  allegation  contains  the  aver- 
ment that  the  plaintiff  was  without  fault  or 
negligence,  which  Is  equivalent  to  saying  that 
he  was  in  the  exercise  of  due  care.  If  so,  the 
fact  that  the  accident  happened  raises  a  pre- 
sumption that  the  defendant  was  negligent, 
nothing  appearing  to  the  contrary,  because  of 
its  control  of  the  agent  causing  the  injury, 
and  because  such  accidents  do  not  ordinarily 
happen  without  negligence.  Parker  t.  Steam- 
boat Co.,  17  R.  I.  377,  22  Atl.  284,  and  23  Atl. 
102.  Demurrer  overruled,  and  case  remitted 
to  the  common  pleas  division  for  further  pro- 
ceedhigB. 


PROVIDENCE  STEAM  CARPET  BEATING 
CO.  et  al.  V.  HAZARD. 

(Supreme  Court  of  Rhode  Island.    June  10, 
1897.) 

Debts  ov  Dbobdsnt— Repokt  of  Comhission. 

The  reiwrt  of  a  commission  to  examine 
claims  against  the  insolvent  estate  of  a  decedent 
fa  not  rendered  void  by  failure  to  make  it  within 
the  time  limited  in  the  order  of  appointment,  as 
required  by  Pub.  St.  c.  186,  g  7;  section  8  pro- 
viding that  on  such  failure  the  court  "may"  ap- 
point a  new  oonunission. 
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Appeal  from  probate  court. 

Petition  by  the  Providence  Steam  Carpet 
Beating  Company  and  others  for  the  appoint- 
ment of  a  new  commission  to  examine  claims 
against  the  estate  of  Thomas  W.  Hedley,  de- 
ceased (Frank  B.  Hazard,  administrator).  The 
petition  was  denied,  and  petitioners  appeal. 
Affirmed. 

Amasa  M.  Baton  and  Dennis  H.  Sheahan, 
for  api)ellants.  S.  S.  Lapham  and  James  Har- 
ris, for  appellee. 

MATTE3SON,  0.  J.  Ob  October  7,  1895, 
Frank  B.  Hazard,  administrator  on  the  estate 
of  Ttomas  W.  Hedley,  deceased,  represented 
to  the  court  of  probate  of  North  Providence, 
by  which  he  was  appointed,  that  the  estate 
was  Insolvent.  Thereupon  the  court,  on  Oc- 
tober 9,  1895,  appointed  commissioners  to  re- 
ceive and  examine  the  claims  of  creditors 
against  the  estate,  and  allowed  six  months 
to  creditors  to  bring  in  their  claims  and  prove 
their  debts.  The  commissioners  filed  their 
report  May  21,  1896,  which  was  duly  allowed 
by  the  court.  Subsequently,  on  June  17,  1896, 
the  court  extended  the  time  for  the  presenta- 
tion and  proof  of  the  claims  till  June  21,  1896; 
but  the  commissioners  did  not  file  their  second 
report  until  September  9,  1896,  more  than  30 
days  after  the  extended  time  allowed  to  cred- 
itors to  bring  In  and  prove  their  claims  had 
expired.  The  appellants  are  creditors  of  the 
estate,  but,  through  accident  and  mistake, 
failed  to  present  their  claims  to  the  commis- 
sion within  the  time  allowed  by  the  original 
decree  of  the  court,  or  within  the  extended 
ttaie.  On  September  16,  1896,  they  presented 
tbeir  petition  to  the  coart  for  the  appointment 
of  a  new  commission,  on  the  ground  that  the 
commissioners  had  foiled  or  neglected  to  make 
their  second  report  within  the  space  of  30 
days  after  the  time  allowed  to  creditors  to 
bring  In  and  prove  their  claims.  The  court 
denied  the  petition,  and  thereupon  the  peti- 
tioners appealed. 

The  question  presented  for  decision  is 
whether  the  court  was  required,  on  the  facts 
stated,  to  appoint  a  new  commission.  We 
think  not  Pub.  St  R.  I.  c.  186,  J  7,  provides 
that  the  commiaBioners,  or  the  major  part  of 
them,  at  the  end  of  the  time  limited  for  the 
bringing  in  and  proof  of  claims,  shall  report 
unto  the  court  a  list  of  the  claims  allowed. 
This  is  to  be  cmistrued  simply  as  a  direction 
to  the  commissioners  to  make  their  report  as 
soon  as  they  can  reasonably  consider  the  evi- 
dence and  make  up  their  report  Their  fail- 
ure or  neglect  to  do  so  within  the  space  of  30 
days  does  not  render  their  report  void.  Pub. 
St  B.  I.  c.  186,  8  8,  merely  provides  that,  in 
case  of  such  failure  or  neglect,  the  court  may— 
not  shall— appoint  a  new  commission.  The 
remedy  of  the  appellants.  If  they  had  failed  or 
neglected,  through  accident  or  mistake,  to  pre- 
sent their  claims  to  the  commissioners  within 
the  time  limited  (18  months  not  having  elapsed 
since  the  appointment  of  the  commission),  was 


to  have  applied  to  the  court  to  extend  the  time 
for  the  presentation  of  claims,  as  provided  in 
Pub.  St  R.  I.  c.  186,  S  6,  and  not  for  the  ap- 
pointment of  a  new  commission. 


NEW  YORK,  N.  H.  &  H.  R.  OO.  v.  SMITH. 

(Supreme  Court  of  Rhode  Island.    June  11, 

1897.) 

CORPOBATIOKS— AUTHORITT  OF  OFPICBUS. 

A  by-law  of  a  railroad  corporation  that  the 
Officers  thereof  shall  perform  such  duties  as  are 
required  by  the  rules,  "and  as  may  be  assigned 
to  them  by  the  president"  authorises  the  presi- 
dent to  appoint  a  person  to  represent  the  corpora- 
tion before  the  lx)ard  of  assessors,  and  to  rerifv 
and  present  an  account  of  its  ratable  estate  for 
taxation  as  provided  by  statute. 

Action  by  the  New  York,  New  Haven  ft 
Hartford  Railroad  Company  against  John  iS. 
Smith.  Defendant  demurs  to  the  petition. 
Overruled. 

J.  M.  Ripley  and  John  Henshaw,  for  plain- 
tiff. David  S.  Baker  and  Wm.  C.  Baker,  for 
respcmdent. 

MATTBSON,  C.  J.  We  are  of  the  opinion 
that  section  19  of  the  by-laws  of  the  New 
York,  New  Haven  ft  Hartford  Railroad  G<Hn- 
pany,  as  follows:  "The  several  officials  of 
the  company  shall  perform  such  duties  as  are 
required  by  the  rules  and  regulations  of  the 
company,  and  as  may  be  assigned  to  them 
from  time  to  time  by  the  president"— is  brood 
enough  to  authorize  the  appointment  by  the 
president  of  George  W.  Hobhe  to  represent 
the  company  before  the  board  of  assessors 
of  North  Kingstown,  and  to  carry  Into  that 
board  aud  make  oath  to  the  account  of  the 
company's  ratable  estate,  required  by  Pnb. 
St  R.  I.  c.  43,  H  6,  7.  Though  the  appoint- 
ment of  Hobba  was  by  the  vice  president  of 
the  company,  it  was  approved  and  confirmed 
by  the  president  prior  to  the  carrying  In  and 
making  oath  to  the  account  so  that  In  legal 
effect,  it  was  the  same  as  If  the  appointment 
had  originally  been  made  by  the  president. 

The  second  ground  of  demurrer  specified  is 
that  the  petition  shows  tliat  the  account  car- 
ried in  is  not  a  true  and  exact  account  of  all 
the  ratable  estate  of  the  company,  and  does 
not  specify  the  value  of  every  parcel  of  its 
real  and  personal  estate,  as  required  by  sec- 
tion 6.  We  think  that  the  account  is  saffl- 
clent  It  purparts  to  be  a  true  and  correct 
statement  of  the  estate  owned  by  the  com- 
pany located  In  and  liable  to  taxation  in 
North  Kingstown  for  the  year  1894,  and  speci- 
fies It  as: 

Land  for  8.04  miles  of  double  track 
and  sidings  and  station  grounds,  75 
acres,  at  not  exceeding  |100.00  per 
acre f    7JSM 

Improvements,  including  roadbed,  rails, 
ties,  switches,  bridges,  fences,  tow- 
ers, and  station  buildings  for  8.04 
miles  of  double  track  and  sidings. . . .     346.000 

Wood  lot 3iiu 

Total  J353300 
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So  far  as  the  petition  shows,  the  company 
has  no  other  real  estate,  and  It  Is  not  taxed 
for  personal  estate.  If  the  coilipany  has  oth- 
er real  estate  not  Included  in  the  account,  it 
may  be  shown  at  the  hearing  on  the  petition; 
but.  not  appearing  in  the  petition,  it  consti- 
tutes no  ground  of  demurrer.  Demurrer  ovot- 
ruled,  and  case  remitted  to  the  common  pleas 
division  for  further  proceedings. 


REID  et  aL  ▼,  PROVIDENCE  JOURNAIi  CO. 

(Sapreme  Court  of  Rhode  Island.    June  8,  1897.) 

IdBU. — Wbat  Constitctes — Special  Damaokb— 

Harmless  £rroh. 

1.  A  pnblication  that  describes  a  fire  in  plain- 
tiff's liuilding,  and  also  refers  to  two  previous 
iirfs  in  the  same  builJing,  and  closes  with  words 
as  follows:  "Every  fire  hi  this  building  has 
started  on  the  upper  floor,  and  twice  in  Reid's 
printing  eatablishinent,"— contains  no  defamatory 
language,  and  is  not  capable  of  meaning  to 
charge  plaintiff,  Reid,  the  owner  of  the  printing 
O01ce  suing  for  libel,  with  incendiarism. 

2.  One  is  not  liable  for  the  publication  of  words 
not  in  their  nature  defamatory,  though  special 
damages  result  from  their  publication. 

3.  ■\\'Iiere  it  appears  that  the  declaration  states 
no  cause  of  action,  it  would  avail  the  plaintiffs 
nothing  for  the  coiirt  to  hold  that  the  defendant 
had  no  standing  on  ids  demurrer,  because  he  had 
filed  a  plea  therewith. 

Action  by  J.  A.  and  R.  A.  Reid  against  the 
Providence  Journal  Company  for  libel.  A  de- 
murrer to  the  petition  was  sustained. 

Cbarles  J.  Arms  and  P.  Henry  Qulnn,  for 
pMintlfTs.  Comstock  &  Gardner,  for  defend- 
ant. 

TILLINGHAST,  J.  Tbis  Is  an  action  of 
trespass  on.  the  case  for  libel,  and  is  based  upon 
the  publication  by  the  defendant  of  the  fol- 
lowing item  or  article,  viz.:  "Thrice  Burned. 
The  Daniels  &  Cornell  Block  Again  Visited  by 
Fire.  Damage  Largely  by  Water,  and  Esti- 
mated at  $70,000,  Covered  by  Insurance.  At 
10:15  o'clock  last  night  B.  A.  Reid,  of  the 
printer's  firm  of  J.  A.  &  R.  A.  Reid,  while 
working  at  his  desk  on  the  top  floor  of  the 
tall  Daniels  &  Cornell  Building  on  Custom- 
bouse  street,  discovered  smoke  and  flame  Is- 
sidng  frcxn  the  composing  room  In  the  rear  of 
the  office,  and  which  was  raging  near  the 
boiler.  He  immediately  descended  to  the 
street,  and  notified  Patrolman  Hart  well,  who 
sounded  an  alarm  from  box  146  on  the  pole 
located  at  Tiurk's  Head.  The  fiery  element 
completdy  Invaded  the  entire  fifth  floor,  which 
was  all  occupied  by  the  Messrs.  Reid,  who 
claim  complete  loss  from  fire  and  water.  They 
were  insured  for  $55,000.  The  Are  extended 
from  this  room  to  the  roof,  the  northwest  por- 
tion of  which  was  destroyed.  The  fire  is  the 
third  to  have  occurred  In  this  building  In  the 
past  thirteen  years.  It  was  completely  de- 
stroyed in  the  great  fire  of  September,  1877, 
and  all  but  ruined  on  Sunday  evening,  Feb- 
rnary  19,  1888.  ESvery  fire  In  this  building 
has  started  on  the  upper  floor,  and  twice  In 
Reid's  printing  establishment."     By  way  of 


explanation  of  tUs  publication,  ibe  plaintUIs 
add  the  following  Innuendo:  "Meaning  and 
intending  to  convey  the  Impression  and  belief 
that  said  plaintiffs  Intended  to  injure  and  de- 
fraud their  insurers  of  $55,000,  claimed  by 
them  in  consequence  of  the  fire  aforesaid;  and 
also  meaning  to  cause  it  to  be  suspected  and 
believed  that  the  said  plaintiffs  knew  of  the 
origin  of  said  fire  of  May  22,  1890,  and  were 
criminally  responsible  for  it;  and  also  to 
cause  It  to  be  suspected  and  believed  that  the 
other  flies  above  mentioned  were  of  incendiary 
origin,  and  that  the  fire  of  May  22,  1890,  was 
also  incendiary,  and  that  said  fires  were  set 
or  procured  to  be  set  by  the  said  idaintiffs." 
Tbe  defendant  demurs  to  the  declaiatlon  on 
the  grounds  (1)  that  the  article,  unexplained  by 
the  innuendo.  Is  not  libelous;  and  (2)  that  the 
Innuendo  attributes  to  the  article  a  meaning 
which  it  Is  incapable  of  bearing. 

We  think  the  demurrer  should  be  sustained. 
The  article  in  question  contains  no  defamatMy 
language,  nor  do  we  think  it  is  capable  of  the 
meaning  attributed  to  it  In  the  innuendo.  It 
is  simply  a  statement  of  an  occurrence  which 
was  a  proper  subject  of  public  notice  and  com- 
ment, and  does  not  In  any  way  reflect  upon 
the  character  of  the  plaintiffs.  It  not  only 
falls  to  charge  or  even  Insinuate  that  the  fire 
was  of  incendiary  origin,  but,  on  tbe  con- 
trary, by  alleging  that  one  of  the  plalntiflSr 
while  working  at  his  desk,  first  discovered 
smoke  and  flame  issuing  from  the  composing 
room  in  the  rear  of  the  ofSce,  and  that  the 
fire  was  raging  near  the  lx>iler,  and  also  that 
he  Inunedlately  caused  an  alarm  to  be  sounded, 
the  natural  Inference  to  be  drawn  therefrom  is 
that  the  fire  was  accidental,  and  originated  In 
the  boiler  room.  The  only  portion  of  the  ar- 
ticle which  by  any  possilsllity  could  be  tor- 
tured Into  a  charge  that  tbe  plaintiffs  were  in 
some  way  criminally  responsible  for  the  fire 
referred  to  Is  the  last  sentence  thereof.  But 
language  is  not  to  be  forced  or  twrtured  in 
libel  cases  In  order  to  make  it  actionable.  It 
is  to  be  taken  in  its  plain  and  ordinary  sense. 
And,  although  greater  liberality  Is  exercised 
in  the  case  of  words  when  they  are  spoken 
than  when  they  are  contained  in  written  or 
printed  articles  (Cooley,  Torts  [2d.  Ed.]  239), 
yet  in  both  cases  the  person  must  be  presum- 
ed to  have  used  them  in  their  ordinary  im- 
port In  the  community  In  which  they  are  ut- 
tered or  published  (Edsall  v.  Brooka,  3  Rob. 
[N.  Y.]  295).  In  Roberte  v.  Camden,  9  East, 
93,  the  court  say:  "Words  are  now  construed 
by  courts,  as  they  always  ought  to  have  been, 
in  the  plain  and  popular  sense  In  which  the 
rest  of  the  wwld  naturally  understand  them." 
See  Townsh.  Sland.  &  L.  (3d  Bd.)  178,  and 
cases  cited;  Demaiest  v.  Harlug,  6  Cow. 
76-87;  Fitzgerald  v.  Robinson,  112  Mass.  371. 
The  fact  that  supersensitive  persons,  with 
morbid  imaginations,  may  be  able,  by  reading 
between  the  lines  of  an  article,  to  discover 
some  defamatory  meaning  therein,  is  not  suffi- 
cient to  make  it  libelous.  In  other  words,  If 
the  language  Is  not  reasonably   capable  of 
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conveying  to  the  ordinary  mind  the  defamatory 
meaning  alleged  In  the  innuendo,  it  is  the 
province  and  duty  of  the  court  to  so  declare, 
and  to  deny  the  right  to  maintain  an  action 
thereon.     Carter  v.  Andrews,  16  Pick.  1. 

But  plaintiffs'  counsel  contends  that,  even 
though  the  language  complained  of  Is  not 
actionable  per  se,  and  Is  not  made  so  by  the 
innuendoes,  yet  it  becomes  actionable  by  rea- 
son of  the  allegation  of  special  damage.  We 
do  not  agree  to  so  broad  a  statement  of  the 
law  as  pertaining  to  libel  and  slander;  for, 
while  it  is  undoubtedly  true  that  all  words 
in  their  nature  defamatory  are  actionable  If 
a  special  damage  follows,  yet  this  is  not  true 
with  regard  to  words  which  are  not  in  their 
nature  defamatory.  In  Fanning  v.  Chace,  17 
R.  I.  388,  2?  Atl.  275,  it  was  contended  by 
the  plaintiff  that  language  charging  him  with 
the  intention  of  starting  a  house  of  ill  fame, 
by  reason  of  which  he  sustained  special  dam- 
age, was  actionable.  But  this  court  held  that, 
as  the  words  relied  on  were  not  defamatory, 
they  were  not  actionable.  In  Terwilllger  v. 
Wands,  17  N.  T.  57,  Strong,  J.,  states  the  law 
as  follows:  "It  would  be  highly  impolitic  to 
hold  all  language  wounding  the  feelings  and 
affecting  unfavorably  the  health  and  ability 
to  labor  of  another  a  ground  of  action,  for 
that  would  be  to  make  the  right  of  action 
d^>end  often  upon  whether  the  sensibilities  of 
a  person  spoken  of  are  easily  excited  or  oth- 
erwise, his  strength  of  mind  to  disregard 
abusive,  insulting  remarks  concerning  bim, 
and  bis  physical  strength  and  ability  to  bear 
them.  Words  which  would  make  hardly  an 
Impression  on  most  persons,  and  would  be 
thought  by  them,  and  should  be  by  all,  unde- 
serving of  notice,  might  be  exceedingly  paiii- 
fnl  to  some,  occasioning  sickness  and  an  in- 
terruption of  ability  to  attend  to  their  ordi- 
nary avocations.  There  must  be  some  limit 
to  liability  for  words  not  actionable  per  se, 
both  as  to  the  words  and  the  kind  of  dam- 
ages, and  a  clear  and  wise  one  has  been  fixed 
by  the  law.  The  words  must  be  defamatory 
In  their  nature,  and  must  in  fact  disparage 
the  character;  and  this  disparagement  must 
be  evidenced  by  some  positive  loss  arising 
therefrom  directly  and  legitimately  as  a  fair 
and  natural  result.  In  this  view  of  the  law 
words  which  do  not  degrade  the  character  do 
not  injure  it,  and  cannot  occasion  loss.  In 
Ciooke's  Law  of  Defamation  (page  24)  It  is 
said:  "In  orAer  to  render  the  consequence  of 
words  spoken  special  damage,  the  words  must 
be  In  themselves  disparaging;  for,  if  they  be 
innocent,  the  consequence  does  not  follow  nat- 
urally from  the  cause."  In  Kelley  v.  Parting- 
ton, 5  Bam.  &  Adol.  G50,  which  was  an  ac- 
tion of  slander  wherein  special  damage  was 
alleged,  Llttledale,  J.,  said:  "I  cannot  agree 
that  words  laudatory  of  a  party's  conduct 
would  be  the  subject  of  an  action  If  they  were 
followed  by  special  damage.  They  must  be 
defamatory  or  injurious  In  their  nature.  In 
2  Com.  Pig.  tit.  'Action  on  the  Case  for  Def- 
amation,' D,  30,  It  ia  said  generally  that  any 


words  are  actionable  by  which  the  party  has 
a  special  damage;  but  all  the  examples  given 
in  Illustration  'of  that  rule  are  of  words  de- 
famatory in  themselves,  but  not  actionable, 
because  they  do  not  subject  the  party  to  s 
temporal  punishment.  In  all  the  Instances 
put  the  words  are  injurious  to  the  reputation 
of  the  person  of  whom  they  are  spoken." 
Taunton  and  Patteson,  JJ.,  were  of  the  same 
opinion.  This  decision  was  subsequently  ap- 
proved and  adopted  in  Sheahan  v.  Ahearne,  9 
Ir.  R.  C.  L.  412.  The  conflict  of  authority 
which  has  arisen  as  to  whether  the  words 
must  be  in  their  nature  defamatwy,  in  ordt-r 
to  be  actionable,  when  a  8i)eclal  damage  Is  al- 
leged, Is  more  seeming  than  real,  and  has 
mainly  arisen  from  a  diflJerence  of  understand- 
ing as  to  what  constitutes  defamatory  words; 
and  a  careful  examination  of  the  cases  which 
hold  in  general  terms  that  any  words  by 
which  a  person  suffers  a  special  damage  are 
actionable  will  show  that  the  words  were  in 
fact  defamatory.  See  Moore  v.  Meagher,  1 
Taunt.  39.  "No  general  rule  can  be  laid 
down,"  as  said  by  Mr.  Odgers  in  his  valuable 
work  on  Libel  and  Slander,  "stating  absolute- 
ly and  beforehand  what  words  are  defama- 
tory and  what  are  not"  "Words  which 
would  seriously  injure  A.'8  reputation  might 
do  B.'s  no  harm."  "Each  case  must  be  de- 
cided on  its  own  facts."  We  think  It  may  be 
safely  said  that  any  words,  if  false  and  mali- 
cious, imputing  conduct  which  Injuriously  af- 
fects a  man's  reputation,  or  which  tends  to 
degrade  him  in  society,  or  bring  him  Into  pub- 
lic hatred  and  contempt,  are  in  their  nature 
defamatory,  and  either  actionable  per  se  or 
may  be  made  actionable  by  proper  innuen- 
does, or  by  alleging  and  proving  special  dam- 
age, and  that  words  which  are  not  In  their 
nature  defamatory,  while,  perhaps,  if  false 
and  malicious,  and  If  used  by  a  person  who 
knows,  or  ought  to  know,  that  special  dam- 
age will  follow,  and  such  damage  does  in  fact 
follow,  an  action  on  the  case  may  be  main- 
tained, whatever  the  nature  of  the  words  (Od- 
gers, supra,  88-91;   Toung  v.  McRae,  3  Bt'st 

6  S.  2(H;  Lynch  v.  Knight,  9  H.  L.  Cas.  5S9i. 
yet  cannot  be  made  the  basts  of  an  action  for 
libel  or  slander. 

Plaintiffs'  counsel  takes  the  point  that  de- 
fendant ought  not  to  be  allowed  to  demur  and 
plead  at  the  same  time,  and  that,  having  done 
so  in  this  case,  the  demurrer  has  no  standim:. 
It  is  doubtless  true  that  a  defendant  cannot 
both  demur  and  plead  to  the  same  count  at 
the  same  time,  as  the  filing  of  tlie  plea  with- 
out fii-st  obtaining  a  decision  upon  bis  demar- 
rer  is  a  practical  abandonment  of  the  demur- 
rer. Moore  v.  Glover,  115  Ind.  272,  16  N.  E. 
163;  Miller  v.  MaxweU.  16  Wend.  23.  But. 
as  the  practice  almost  universally  te  to  allow 
a  defendant  to  plead  over  after  an  advers* 
decision  Is  rendered  on  his  demurrer  (Han- 
cock V.  Vawter,  Hardin,  511;  MlUer  v.  Heath. 

7  Cow.  101),  we  do  not  think  that  so  technical 
an  objection  should  avail.  And,  moreovtr. 
as  the  practice  In  this  state  has  long  been 
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for  the  defendant  at  the  time  of  filing  lUs  de- 
innrrer  to  add  the  following,  viz.:  "Saving 
which,  and  if  overruled,  the  defendant,  by 
leave  of  court  first  had  and  obtained,  cornea 
and  defends,"  etc.,— and  then  follows  with  his 
pleas  to  the  merits,  we  are  incUned  to  hold 
the  defendant  to  the  strict  rules  of  common- 
law  pleading.  See  Bruce  v.  Mathers,  2  Bibb, 
296;  State  v.  Edgerton,  12  K.  I.  108.  And, 
moreover,  as  the  declaration  states  no  cause 
of  action,  it  could  not  avail  the  plaintitTs  any- 
thing for  us  to  hold  that,  by  reason  of  its  er- 
ror in  pleading,  the  defendant  has  no  stand- 
ing on  the  demurrer,  as  a  motion  in  arrest  of 
judgment,  in  case  a  Judgment  should  ever  be 
reached,  would  acccmipllsh  the  same  purpose. 
DemuiTer  sustained,  and  case  remitted  to  the 
common  pleas  division  with  direction  to  enter 
judgment  for  the  defendant. 


REAL    ESTATE    TITLE    INSURANCE    & 

TRUST  CO.  OF  FHILADELPUIA  v. 

AETNA  LIFE  INS.  CO. 

(Supreme  Court  of  Penngylvania.    April  19, 
1897.) 

iBSDRAKOB—CoxTRAOTB— Parol  Evidrscb. 

At  the  expiration  of  a  life  policy  issued  on 
the  renewable  term  plan,  insm«d  became  en- 
titled to  two-thirds  of  the  cash  accumulation  on 
the  policy.  This  sum,  however,  he  did  not  draw 
out,  but  took  out  another  policy  and  received  re- 
ceipts for  three  advance  annual  preminms  there- 
on, aggregating  the  full  amount  of  said  accumu- 
lation. A  few  days  after  be  died,  and  bis  ad- 
ministrator sued  the  company  for  the  amount  of 
the  last  two  of  the  three  premiums  as  for  pre- 
miums unearned.  Hdit,  that  a  defense  that  a 
special  agreement  had  been  made  with  insured, 
whereby  the  whole  amount  of  said  accumulation 
was  to  be  applied  at  once,  at  the  date  of  the  new 
policy,  to  payment  of  the  additional  insurance, 
pursuant  to  which  the  new  policy  was  issued  and 
accepted,  was  not  defective  as  attempting  to  vary 
by  parol  the  written  contract  evidenced  by  the 
new  policy  and  the  receipts. 

Am)eal  frtnn  court  ot  conunon  pleas,  Phila- 
delphia county. 

Assumpsit  by  the  Real  Estate  Title  Insur- 
ance &.  Trust  C(Mnpany  of  Philadelphia,  ex- 
ecutor of  the  last  will  and  testament  of  Ralph 
C.  Smith,  deceased,  against  the  Aetna  Life  In- 
surance Company.  Plaintiff  took  a  rule  for 
Judgment  for  want  of  a  sufficient  affidavit  of 
defense,  on  the  theory  that  the  defense  inter- 
posed by  the  affidavit  was  an  attempt  to  vary 
written  instruments  by  parol  evidence,  and 
from  a  judgment  discharging  the  same  it  ap- 
peals.   Affirmed. 

Tbe  plalntlfTa  decedent,  Ralph  C.  Smith, 
was  insured  in  the  Aetna  Life  Insurance  C!om- 
pany  for  $5,000,  under  a  policy  issued  Febru- 
ary 10,  1896.  He  had  been  before  insured  in 
that  company,  and  when  bis  policy  expired, 
viz.  on  tbe  date  of  the  issuing  of  the  new  pol- 
icy now  in  suit,  be  wa«  entitled  to  a  certain 
portion  <rf  the  "accumulated  reserve,"  which 
amounted  to  1983.25.    Instead  of  drawing  this 


amount  in  cash,  he  allowed  it  to  remain  with 
the  company,  to  be  applied  to  the  payment  of 
premiums  on  his  new  policy,  and  took  the  com- 
pany's receipts  on  account  of  the  premiums, 
which  would  have  become  payable  on  Febru- 
ary 10,  1898,  February  10,  1899,  and  Febru- 
ary 10,  1900.  The  annual  premium  was 
$324.30.  One  premium  was  paid  out  of  the 
fund  so  held  by  the  defendant  company,  and 
the  plaintiff's  decedent  died  February  20, 
1896,  Just  10  days  after  the  new  policy  was  is- 
sued. This  action  was  brought  to  recover  the 
sum  of  $5,000,  the  face  value  of  the  policy,  and 
the  sum  of  $658.95,  the  balance  of  the  fund, 
which  idaintiff's  decedent  had  allowed  to  re- 
main with  the  company.  The  defendant  filed 
an  affidavit  of  defense,  and  plaintiff  took  a 
rule  for  Judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  which  rule  was  discharged 
by  the  court,  without  any  opinion. 

Following  18  the  body  of  the  affidavit  of  de- 
fense: "Ralph  C.  Smith,  on  the  10th  ot  Feb- 
ruary, 1876,  took  out  a  policy  In  tbe  company 
defendant.  No.  113,288,  in  the  stun  of  five 
thousand  dollars,  on  the  renewable  term  plan, 
the  terms  being  ten  years  each.  At  tbe  expi- 
ration of  the  first  term,  in  February,  1886,  he 
took  a  second  renewable  term  policy,  num- 
bered 153,009.  The  only  provision  in  that  pol- 
icy ]o<^ng  towards  a  cash  payment  was  the 
seventh  clause,  which  provided  that  if  de- 
fault should  be  made  In  tbe  payment  of  any 
premium  during  the  running  of  the  policy  the 
holder  should  be  entitled  to  receive  In  cash 
two-thirds  of  tbe  accumulations  of  reserve  and 
surplus.  He  did  not  default  on  tbe  payments, 
but  in  1806,  instead  of  taking  out  a  third  term 
policy,  he  decided  to  surrender  tbe  ptrficy  then 
held,  and  to  take  one  of  another  kind,  to  wit, 
the  ordinary  terminal  endowment  plan,  whidi 
was  issued  the  10th  of  February,  1896,  and 
which  is  the  policy  sued  on  in  this  case.  The 
question  of  the  payment  of  the  first  premium 
arose  when  this  new  policy  was  isssued,  and  a 
special  agreement  was  made  with  the  insured, 
to  the  effect  that,  in  consideration  of  his  tak- 
ing new  insurance,  and  applying  tbe  surrender 
value  of  the  old  policy  towards  payment  of 
the  premium  on  the  new,  the  full  cash  accu- 
mulation, which  was  $983.25,  should  be  allowed 
to  blm,  instead  of  tbe  two-thirds  accumula- 
tion, the  only  cash  payment  contemplated  by 
the  policy  then  Just  expiring.  Mr.  Smith 
agreed  to  this  proposition  and  signed  a  receipt 
which  reads  as  follows:  'Dated,  Philadelphia, 
Feb.  1,  1896.  I  hereby  certify  that  renewable 
term  policy  No.  152,009,  Issued  by  the  Aetna 
Life  Insurance  Company  on  my  life,  has  not 
been  assigned  or  transferred  to  any  person  oe 
party;  and  in  consideration  of  an  allowance 
of  nine  hundred  and  eighty-three  25-100  dol- 
lars cash,  to  be  applied  in  part  payment  of  new 
insurance  now  to  be  taken  on  the  same  life,  I 
hereby  acknowledge  payment  and  satisfac- 
tion In  full  of  said  policy  No.  162.009,  and  sur- 
render the  same  to  said  company  to  be  can- 
celed.    Ralph  C.  Smith.    [SeaL]    Witness:   L 
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J.  Taylor.'  This  payment,  which  he  receipted 
for,  was  made  up  of  the  $;J24.30  which  is  re- 
cited In  the  poUcy  Itself,  $324.30  which  is  re- 
cited in  Exhibit  B  of  plaintiff's  statement, 
?334.30  recited  in  Exhibit  C  of  plaintiff's  state- 
ment, and  $10.35  recited  in  Exhibit  D  of  the 
said  statement.  Had  he  accepted  the  cash 
surrender  value  of  two-thirds,  he  would  have 
been  paid  $66o.50  In  cash;  bat  he  expressly 
stipulated  that  he  would  waive  the  cash  pay- 
ment, and  allow  $983.25,  the  full  accumulation, 
to  be  applied  in  the  way  of  premium  on  the 
new  pcrficy,  and  only  in  this  way,  no  portion 
of  it  to  be  paid  in  cash  under  any  circum- 
stances. The  Insured  had  at  this  time  the  op- 
tion to  take  two-thirds  of  the  accumulations  in 
cash,  or  to  use  the  total  accumulations  for 
new  insurance,  none  of  the  money  to  be  re. 
turned  to  him.  The  insured  exercised  the  op- 
tion, and  chose  to  take  the  entire  accumula- 
ticm,  and  ai^ly  the  same  to  the  payment  of 
premium.  This  made  a  contract  between  the 
company  and  himself,  and  limited  any  recov- 
ery on  the  new  policy  to  the  amount  of  the 
said  policy.  When  the  death  of  the  insured 
occurred,  and  proofs  of  loes  were  furnished, 
the  company  promptly  offered  to  pay  the  claim- 
ant the  full  sum  of  $5,000  named  in  the  said 
p<^cy,  which  It  refused  to  accept,  claiming 
that  it  was  entitled  not  only  to  the  sum  in- 
sured but  to  the  payments  w^hicb  were  made 
In  advance  by  the  applications  of  the  surren- 
der value  of  $983.25  above  named.  The  CMn- 
pany  has  been  ready,  is  now  ready,  and  ten- 
ders Itself  ready  to  pay  the  sum  of  $5,000  in 
full  of  all  claims  and  demands  in  connection 
with  this  insurance,  or  tenders  to  pay  the 
said  sum  into  court  In  full  discbarge  of  Its 
obligation  under  tbe  said  policy;  but  it  sub- 
mite  that  it  is  not  liable  for  $5,658.95,  the 
flum  sued  for  by  the  plaintiff,  and  the  amount 
claimed  in  its  statement  of  claim  as  filed,  nor 
Is  the  company  liable  for  $5,000  as  a  sum 
separate  and  apart  from  the  said  sum  of 
$658.95,  so  that  $5,000  should  be  spoken  of  as 
admitted  to  be  due.  The  company  either  owes 
$5,000,  or  $5,658.95,  as  one  sum." 

Frederick  J.  Lambert,  toe  appellant  Sam- 
uel B.  Huey,  for  appellee. 

PER  CURIAM.  The  affidavit  of  defense 
contains  a  positive  averment  of  a  special  agree- 
ment for  a  particular  kind  ot  policy,  by  which 
tbe  whole  amount  of  accumulated  insurance 
was  to  be  applied  at  once,  at  the  date  of  the 
policy,  to  the  payment  of  additional  insur- 
ance. Such  a  policy  was  accordingly  Issued 
to  the  assured  and  accepted  by  him.  As  this 
would  absorb  tbe  whole  of  the  sum  of  $983.25, 
the  plaintiff,  as  executor,  etc.,  of  the  aj<sured, 
cannot  claim  any  part  of  the  premiums  thus 
paid.  The  question  whether  this  defense  can 
be  established  by  cranpetent  proof  on  the  trial 
does  not  now  arise.  It  will  be  time  oiousb 
to  meet  It  when  it  does  arise.  Judgment  af- 
firmed. 


BERINGER  v.  LUTZ  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  4,  1897.) 
Rescltiso  Thl-st -Evidence— Appeal  —  Recukd. 

1.  A  purchaser  at  sheriff's  sale  brought  eject- 
ment, and  the  wife  of  defendant  in  execution 
clnimed  an  interest  under  an  alleged  trust  on 
payment  of  the  purchase  money.  The  wife's 
father,  several  years  prior,  gave  a  deed  for  c-er- 
tain  land  to  the  husband,  and  took  his  note  for 
tbe  price,  and  charged  the  same  to  liis  daughter's 
share  in  his  estate,  under 'the  impression  that  a 
married  woman  could  not  legally  take  title  to 
laud.  The  husband  and  wife  improved  the  land, 
and  sold  it,  together  with  land  belonging  to  tbe 
husband,  and  divided  the  proceeds.  'Tins  money, 
together  witli  other  received  from  her  father, 
made  up  the  stun  famished  by  the  wife  towanls 
the  purchase  of  the  land  in  controversy.  The 
evidence  showed  that  it  was  furnished  on  sn  ex- 
press agreement  with  the  husband  that  she  should 
have  an  interest  corresponding  to  the  amount  of 
money  furnishe<l.  Held  that,  if  the  testimony  o( 
the  wife  was  liolieved,  the  money  paid  by  her  for 
the  land  established  a  resulting  trust  in  her  favor. 

2.  Where  an  instruction  appears  in  the  reconi 
certified  by  the  judge  who  delivered  it,  a  mem- 
orandum, signed  by  the  stenogn^pher,  and  handrJ 
up  with  the  argument  in  the  supreme  court,  v\- 
pressius  nn  opinion  that  it  had  been  incorrectly 
transcribed  by  him,  will  not  be  considered. 

Appeal  from  court  of  common  pleas,  Venan- 
go county;   Charles  E.  Taylor,  Judge. 

Ejectment  by  George  Beringer  against  Hen- 
rietta Lutz  and  Daniel  Lutss,  ber  husband, 
commenced  in  Justice's  court,  and  certified  by 
the  justice  of  the  peace  to  the  court  of  com- 
mon pleas.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.     Reversed. 

The  sixth  and  seventh  assignments  of  error 
are  as  follows:  "(6)  The  court  erred  In  its 
answer  to  plaintiff's  sixth  point,  which  point 
and  answer  are  as  follows:  '(6)  The  fact  thai 
Caleb  Pyle  took  first  a  written  agreement, 
and  afterwards  a  note,  from  Daniel  Latz. 
which  in  terms  covered  the  price  of  the  land 
in  Lawrence  county  conveyed  to  him,  raises 
in  law  a  pre.sumption  against  an  advancement 
to  Henrietta  Lutz.  Answer.  Affirmed.'  ("i 
The  court  erred  in  Its  answer  to  plaintilT-t 
eighth  point,  which  point  and  answer  are  as 
follows:  '(8)  If,  as  claimed  by  defendants. 
Caleb  Pyle,  deceased,  by  his  will  Intended  to 
direct  that  tbe  note  of  Daniel  Lutz  sbould  be 
taken  from  the  share  of  Henrietta  Lutz,  then 
such  win  raises  a  presumption  against  a  gift 
or  advancement  to  Henrietta  Lutz.  Answer. 
Afflmied.' " 

Dunn  &  Carmichael,  for  appellants.  T.  i. 
McKean,  for  appellee. 

WILLIAMS,  J.  The  questions  raised  by 
the  several  asslgnmente  of  error  will  be  read- 
ily  comiirehended  after  a  glance  at  the  factt 
out  of  which  they  grow.  The  plaintiff  is  a 
purchaser  at  sheriff's  sale  of  a  farm  sold  as 
the  proijerty  of  Daniel  Lutz.  This  proceed- 
ing was  Instituted  by  the  purchase'  for  the 
purpose  of  obtaining  possession.  Tbe  defend- 
ant in  the  Judgment  concedes  that  such  title 
as  he  had  has  passed  by  the  sherUTs  sale  to 
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the  purchaser,  but  alleges  that,  as  to  about 
-".  29  of  the  title,  he  held  for  the  use  of  his 
wife,  Henrietta  Lutz,  onder  a  trust  resulting 
from  the  payment  of  $2,000  of  the  purchase 
uiouey  by  her  upon  a  parol  agreement  that 
she  should  be  an  owner  in  proportion  to  the 
purchase  money  paid  by  her.  To  establish 
tills  trust.  It  was  incumbeni  on  Mrs.  Lutz  to 
show,  by  evidence  that  was  clear  and  8atl»- 
factory,  first,  that  she  did  pay  a  portion  of 
the  purchase. money  for  the  farm  in  contro- 
rersy,  as  alleged;  second,  that  It  was  paid 
upon  an  agreement  that  she  was  to  have  the 
citle  to  the  land,  or  snch  portion  of  It  as  she 
paid  for;  and,  third,  that  the  money  so  paid 
belonged  to  her  as  her  separate  estate.  Upon 
the  trial  of  the  cause,  Mn.  Lutz  gaye  evi- 
dence tending  to  prove  the  payment  of  $2,000 
of  the  purchase  money,  and  that  It  was  paid 
upon  the  agreement  alleged.  To  show  that 
the  money  was  her  own,  and  received  from 
lier  father's  estate,  she  proved  by  the  testi- 
mony of  several  witnesses  that,  not  long  after 
her  marriage,  her  father  proposed  to  advance 
to  her  the  sum  of  $400  in  land,  if  she  and  her 
liu.«b.ind  would  move  upon  the  land  and  im- 
prove It.  To  this  they  both  agreed,  Hei 
father  had,  however,  the  opinion  that,  be- 
cause the  note  of  a  married  woman  was  not 
valid  as  an  obligation  against  her,  so  neither 
could  she  lawfully  take  title  to  land.  He  pro- 
posed, therefore,  to  give  a  deed  for  the  land 
to  her  husband,  take  his  note  for  $400,  the 
price  of  tbe  land,  and  charge  the  note  to  her 
share  In  his  estate  by  his  will.  This  was 
done.  Lutz  and  his  wife  went  upon  the  land, 
lived  upon  it  for  more  than  20  years,  Improv- 
ed It,  and  at  length  sold  it,  with  an  adjoining 
piece  of  land  which  her  husband  had  pur- 
chased, and  divided  the  money  received  ac- 
cording to  their  respective  Interests,  she  re- 
ceiving $1,400  as  her  share.  This,  together 
with  the  moneys  received  from  her  father's 
estate,  made  up  the  sum  she  alleged  was  paid 
by  her.  If  believed,  the  testimcMiy  of  the  wlt- 
lesses  by  whom  these  facts  were  shown  was 
•ufficient  to  Justify  the  jury  In  finding  In 
«avor  of  Mrs.  Lutz.  The  plaintiff  alleged  that 
this  testimony  was  unworthy  of  credit,  be- 
cause It  was  In  apparent  contradiction  of  the 
written  documents,— the  deed  and  note  given 
at  the  time.  The  question  for  the  Jury  was 
whether  these  papers  were  so  explained  and 
accounted  for  by  the  testimony  as  to  over- 
come the  presumption  arising,  prima  facie, 
upon  them,  and  establish  the  title  of  Mrs. 
Lutz,  In  the  13  acres  conveyed  by  her  father 
to  her  husband,  but  admittedly  paid  for  out 
of  her  share  In  her  father's  estate. 

The  first  assignment  of  error  complains  that 
the  learned  Judge  erred  In  affirming  the  plain- 
tiff's first  point.  In  this  point  he  was  asked 
to  say  that  if  Caleb  Pyle,  the  father  of  Mrs. 
Lntz.  had  passed  the  title  to  the  13  acres  to 
I>anlel  Lutz  in  18^,  he  could  not  several 
years  later  advance  the  same  land  to  his 
-daughter,  80  as  to  Impress  It  with  a  trust  In 
Iter  favor.  As  an  abstract  proposition,  this 
37A.-41 


might  be  nnobjectionabte,  but  as  applicable 
to  the  facts  of  this  case  the  poiut  was  mis- 
leading. No  such  question  was  presented  (Hi 
the  evidence.  There  was  no  attempt  to  show 
any  such  effort  on  the  part  of  Caleb  Pyle  as 
the  point  assumed.  The  allegation  of  the  de- 
fendant was  that  the  conveyance  to  Lutz, 
and  the  taking  of  his  note  as  a  memmundum, 
was  the  method  by  which  Pyle  sought  to  se- 
cure the  land  to  his  daughter,  and  charge  its 
value  to  her,  to  be  paid  oat  of  her  distribu- 
tive share  of-  his  estate.  If  this  was  believed, 
it  would  not  matter  when  the  deed  was  made 
or  the  note  taken.  It  was  a  gift  to  Mrs.  Lutz. 
The  answer  of  the  learned  Judge  to  the 
plaintiff's  third  pohit  is  also  clear  error.  It 
affirms  that  a  resulting  trust  can  cmly  be  rais- 
ed by  payment  of  purchase  money  at  the  time 
the  deed  is  made;  if  paid  before  or  after  the 
act  of  delivering  the  deed  by  the  vendor,  It  Is 
ineffectual.  Nixon's  Appeal,  63  Pa.  St.  279, 
cited  as  authority  for  this  doctrhie,  does  not 
support  It.  What  was  then  held  was  that  the 
mere  advance  of  money  to  a  purchaser  after 
the  purchase  is  complete  will  not  raise  a  re- 
sulting trust.  There  was  no  pretense  that  the 
person  who  advanced  money  in  that  case  to 
the  irarchaser  was  to  talce,  or  to  hold  an  Inter- 
est in,  the  title  to  the  laud  purchased.  It  was 
advanced  to  the  purchaser  under  a  promise 
that.  If  he  would  buy  the  property,  she  "would 
help  him  pay  for  it."  "Agreeing  to  help  a  per- 
son buy  a  farm  is  something  entirely  differ- 
ent," said  Justice  Sharswood  in  that  case, 
"from  agreeing  to  Join  him  in  the  purchase." 
The  rule,  as  we  understand  it,  is  that  the  trust 
must  be  Impressed  on  the  title  when  it  passes 
to  the  alleged  trustee.  It  cannot  be  ingrafted 
upon  It  afterwards.  It  must  result  from  facts 
then  existing,  which  in  equity  turn  the  taker 
of  a  title  Into  a  trustee.  In  other  words,  the 
agreement  to  advance  the  purchase  money, 
or  a  portion  of  it,  and  take  title  to  the  land, 
or  to  so  mnch  of  It  as  the  money  advaiKed 
shall  pay  for,  must  precede  <w  be  contempora- 
neous with  the  purchase;  and  money  subse- 
quently paid  in  pursuance  of  such  an  agree- 
ment, under  which  the  title  was  obtained, 
should  be  considered  In  determining  the  In- 
terest of  him  who  advanced  It.  Gilchrist  v. 
Brown,  165  Pa.  St.  275,  30  Atl.  839.  By  way 
of  illustration,  let  us  suppose  that  A.  and  B. 
agree  with  each  other  to  purchase  a  given 
piece  of  real  estate.  The  price  asked  Is  $10,- 
000,  payable  one-half  In  hand  and  one-half  at 
the  end  of  one  year.  A.  undertakes  to  pay 
the  first  or  advance  payment,  and  B.  the  other, 
and  they  agree  that  the  title  shall  be  made 
to  both  In  common.  Subsequently  A.  makes 
the  advance  payment,  and  directs  the  deed 
to  be  made  to  himself.  Without  knowledge  of 
this  fraud,  B.  at  the  end  of  the  year  pays  the 
remaining  $5,000.  Does  It  admit  of  doubt 
that  he  could  call  upon  A.  for  a  conveyance 
of  the  equal  one-half  part  of  the  land  to  him- 
self? His  money  was  not  paid  until  after  the 
title  passed  to  A.,  but  It  was  paid  under  an 
agreement  which  antedated  the  conveyance 
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to  A.,  and  which  made  It  the  duty  of  A.,  when 
the  title  came  to  him,  to  convey  an  undivided 
half  to  B.  The  facts  which  made  It  a  fraud 
In  A.  to  take  the  whole  title  without  the  knowl- 
edge of  B.  existed  when  the  conveyance  was 
made  to  A.,  and  the  trust  resulted  from  them, 
and  fastened  upon  the  title  the  Instant  It  rest- 
ed In  him.  In  this  case  the  defendant  alleged 
that  she  fnmlshed  the  $100  paid  upon  the  pre- 
liminary contract,  and  the  $1,000  paid  at  the 
deliveiy  of  the  deed,  upon  the  express  agree- 
ment with  her  husband  that  she  was  to  have 
an  interest  in  the  title  corresponding  to  the 
amount  of  purchase  money  she  should  furnish, 
and  that  she  subsequently  furnished  $900 
more  in  pursuance  of  this  agreement.  If  this 
was  believed,  the  money  was  paid  In  time. 
There  was  not  a  scintilla  of  testimony  tend- 
ing to  show  that  the  money  paid  prior  to  and 
at  the  delivery  of  the  deed  was  paid  by  Lutz, 
except  as  alleged  by  the  defendant. 

The  fifth  assignment  must  also  be  sustained. 
The  point  to  which  it  relates  was  argumenta- 
tive, and  seems  to  have  been  drawn  for  the 
purpose  of  securing  from  the  court  an  indorse- 
ment of  the  line  of  argum«it  the  plaintiff  was 
about  to  present  to  the  Jury  upon  the  facts, 
and  the  credibility  of  the  witnesses,  and  it 
contained  an  assumption  of  the  truth  of  the 
plaintiff's  contention  upon  questions  that  were 
properly  for  the  Jury. 

The  sixth  and  seventh  assignments  are  sus- 
tained. The  afSrmance  of  these  points  should 
have  been  qualified,  and  the  Jury  told  that 
the  presumption  arising  from  the  form  of  the 
deed  from  Pyle  to  Lutz  for  the  13  acres,  and 
the  note  for  $400  signed  by  Lutz,  was  a  pre- 
sumption prima  facie  only,  and  capable  of  be- 
ing rebutted;  and  if  the  testimony  given  by 
the  defendant's  witnesses  explaining  these  in- 
struments, and  the  reason  given  by  old  Mr. 
Pyle  for  putting  them  in  the  form  in  which 
they  were  found.  Is  believed,  then  the  pre- 
snmption  is  rebutted,  and  thereafter  to  be 
left  out  of  the  account. 

The  twelfth  assignment  of  error  points  out 
a  clear  mistake  in  regard  to  the  measure  of 
proof  required.  According  to  the  official  copy 
of  the  stenographer's  notes  of  the  trial,  cer- 
tified to  by  him  and  by  the  learned  judge  who 
tried  the  case,  it  appears  that  the  jury  was 
told  that,  nnder  the  circumstances  enumerated 
by  the  learned  judge  in  his  charge  as  those 
surrounding  this  case,  a  party  could  not  com- 
plain if  held  to  such  a  uniform  measure  of 
proof  as  would  "secure  double  protection 
against  the  effects  of  frauds  and  perjuries  to 
men  who  have  purchased  upon  the  faith  of  le- 
gal titles."  A  slip  of  paper  signed  by  the 
stenographer  was  handed  up  at  the  argu- 
ment, expressing  an  opinion  that  this  instruc- 
tion had  been  incorrectly  transcribed  by  him. 
We  cannot  regard  such  a  paper  as  of  any 
value.  The  charge  has  been  examined,  and  its 
correctness,  as  it  appears  in  the  ofilclal  copy  of 
the  stenographer  sent  up  with  the  record,  cer- 
tified to  by  the  Judge  who  delivered  it.  The 
record  is  that  to  which  we  look,  to  which  we 


must  look,  and  we  know  of  no  reason  that 
would  justify  us  in  disregarding  it  in  this  case. 
The  slip  of  paper  handed  up  to  us  is  no  part 
of  the  record  wMdi  it  attempts  feebly  to  qual- 
ify. Such  a  method  of  amending  the  record 
cannot  be  encouraged.  It  may  be  that  the 
jury  reached  a  correct  conduaiOD  upon  the 
questions  of  fact  in  this  case.  Upon  that  sub- 
ject we  express  no  opinion.  What  we  under- 
take to  say  Is  that  the  answers  and  charge  of 
the  learned  judge  w«e  of  a  character  that 
might  have  misled  them,  and  induced  a  verdict 
that  would  not  liave  been  rendered  if  the  ques- 
tions of  fact  on  wliich  the  case  dq>ended  bad 
been  distinctly  and  adequately  presented  to 
them,  as  they  should  have  been.  The  judg- 
ment is  reversed,  and  a  venire  facias  de  novo 
awarded. 


PBESIDBNT,  ETC.,  OF  BALTIMOBE  &  T. 
TUBNPIKB  BOAD  v.  GBKBN. 

(Court  at  Appeals  of  Maryland.    June  23.  1897.) 

Maj:.icious  PKOsEcnTioN— Ltabilitt  op  Cokfoba- 
TioN — Torts  or  OFricBBa. 

1.  A  turnpike  company  is  not  liable  (or  faite 
arrest  and  malicions  prosecution  of  an  individoal 
on  a  diarge  ot  defrauding  such  company  of  toUa, 
preferred  by  a  gate  keeper,  where  it  appears  thait 
such  gate  keeper  was  not  expresedy  authorized 
to  cause  the  arrest,  and  that  the  oompanj  had 
not  adopted  or  ratified  such  act. 

2.  In  an  action  against  a  oorporatlon  for  dam- 
ages for  false  arrest  and  malicioos  prosecution, 
it  was  error  to  refuse  to  direct  a  verdict  in  favot 
of  defendant,  where  there  was  no  evidence  le^ljf 
sufficient  to  prove  that  any  officer  or  agent  wit 
authorized  to  cause  such  arr^t,  or  that  defend- 
ant had  subsequently  adopted  or  ratified  sadi 
act. 

Appeal  from  circuit  court,  Harford  county. 

Action  by  Fletcher  Green  against  the  Presi- 
dent, Managers  &  Company  of  the  Baltimore 
&  Yorktown  Turnpike  Boad.  B'rom  a  judg- 
ment on  verdict  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Argued  before  McSHERRI,  0.  J.,  and  BRY- 
AN, FOWLEB,  BBISCOE,  PAOB,  and  BOXD. 
JJ. 


G.  li.  Van  Bibber,  for  appellant    S. 
liams,  for  appellee. 


Wfl- 


BRISCOE,  3.  This  is  a  suit  for  false  arrest 
and  malicious  prosecution,  brought  by  the  ap- 
pellee, Fletcher  Green,  against  the  appellant, 
the  President,  Managers  &  Company  of  the 
Baltimore  &  Yorktown  Turnpike  Boad.  a  co^ 
poratlon  duly  Incorporated  under  the  laws  of 
the  state  of  Maryland.  The  declaration  states 
that  the  defendant,  on  the  17th  day  of  Septem- 
ber, 1894,  falsely,  maliciously,  and  without 
probable  couse  procured  or  caused  to  be  pro- 
cured a  warrant  to  be  issued  by  Alben  W, 
Perrie,  a  justice  of  the  peace  of  the  state  at 
Maryland  in  and  for  Baltimore  county,  under 
the  act  of  1890  (chapter  442),  for  the  arrest  ot 
the  plaintiff,  charging  him  with  defrauding  tin 
Baltimore  &  Yorktown  Turnpike  Boad  of  toll^: 
that  the  justice  of  the  peace  required  him  to 
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enter  Into  a  recognizance  for  his  appearance  at 
the  circuit  court  of  Baltimore  county  to  answer 
the  charge;  that  the  charge  was  afterwards 
dismissed  and  the  plaintiff  discharged.  It  Is 
also  alleged  that  the  charge  contained  In  the 
warrant  was  In  fact  false,  malicious,  and  with- 
out probable  cause.  At  the  trial  there  wen 
two  exceptions  taken,— one  to  the  admissibil- 
ity of  certain  testimony,  and  the  other  to  the 
refusal  of  the  court  to  grant  the  defendant's 
Urst,  second,  third,  fourth,  sixth,  and  seventh 
prayers.  The  Judgment  being  for  the  plaln- 
dtr,  the  defendant  has  appealed. 

There  were  but  two  witnesses  examined  at 
the  triaL  They  were  the  plaintiff,  Fletcher 
Green,  and  Charles  E.  Bowen,  employd  of  the 
defendant  corporation,  and  Its  toll  gatherer. 
The  material  facts  are:  The  appellant  owns 
and  operates  a  turnpike  road  which  extends 
from  Baltimore  city  through  Towson  to. the 
FennsylTanla  line.  That  on  September  17, 
18&4,  the  plaintiff  drove  his  wagon  partly 
through  what  is  known  as  the  "Towson  Gate." 
That  Bowen,  the  gate  keeper,  came  out,  and 
said  he  wanted  the  toll,  etc.  "I  told  him  I 
would  not  pay.  He  said,  'You  can't  go  down 
the  road,'  and  he  took  one  of  my  mules  by 
the  bridle,  and  backed  the  wagon  out  of  the 
gate,  and  across  the  pike,  and  stood  In  the 
middle  of  the  gateway.  I  told  him  I  would 
not  pay  eight  cents.  'If  I  give  you  anything, 
I  will  give  you  ten  cents,'  and  with  that  I 
drove  up,  and  pulled  around  him  and  went 
down  to  the  other  gate,  where  I  paid  ten 
cents."  The  witness  Bowen  testified  that: 
"On  September  17th  I  had  trouble  with  Mr. 
Green  about  his  toll.  He  was  going  to  Balti- 
more, and  was  driving  a  two-horse  narrow- 
tread  wagon.  I  demanded  the  toll.  He  said 
he  did  not  Intend  to  pay  it.  I  said,  'You  can't 
go  through  this  gate,'  and  caught  his  horse  by 
the  bridle,  and  backed  the  team  away  from 
the  gate.  He  said,  'Let  me  go,  and  I  won't 
go  through  your  gate.'  He  then  drove  around 
the  gate  over  the  railroad  tracks,  and  went 
on  down  the  pike  to  Baltimore.  He  did  not 
tell  me  he  was  going  to  drive  around  the  gate. 
He  did  not  tell  me  why  he  refused  to  pay." 
He  further  testified  as  to  the  arrest:  "I  re- 
member I  went  to  Ool.  Offut's  office,  and  ex- 
plained to  him  the  whole  circumstance  of  my 
tronble  with  Green,  and  he  got  a  book,  and 
showed  me  the  law.  He  did  not  advise  me  to 
have  Green  arrested.  He  just  told  me  In  a 
general  way  what  the  law  was;  that  anybody 
who  evaded  the  payment  of  toll  was  liable 
to  be  arrested.  I  went  to  the  squire's  ot&ce, 
who  told  me  he  knew  of  no  such  law.  I  then 
went  to  Col.  Offnt,  and  he  went  with  me  to  the 
squire,  and  pitted  out  the  law  to  him,  and 
left  without  making  any  suggestion  to  the 
squire.  I  then  made  the  affidavit  for  Green's 
arrest." 

In  the  view  we  take  of  this  case,  it  win  not 
be  necessary  for  us  to  decide  all  the  questions 
nUaed  on  this  appeal.    The  questions  of  law 


Involved  are  well  settled  by  numerous  deci- 
sions of  this  court  To  hold  a  corporation  lia- 
ble for  a  tortious  act  committed  by  its  agent 
the  act  must  be  done  by  the  express  precedent 
authority,  or- ratified  and  adopted  by  the  cor- 
poration, or  the  act  must  be  done  bona  fide  In 
pursuance  of  a  general  authority  in  relation  to 
the  subject  of  it.  In  the  case  of  Carter  v.  Ma- 
chine Co.,  51  Md.  298,  after  reviewing  the 
authorities  upon  this  subject,  the  court  decides 
that  In  a  case  like  the  present,  where  the  corpo- 
ration Is  sought  to  be  held  liable  for  the  wrong- 
ful and  malicious  act  of  Its  agent  or  servant 
in  putting  the  criminal  law  in  operation 
against  a  party  upon  a  charge  of  having  fraud- 
ulently embezzled  the  money  and  goods  of  the 
company,  in  order  to  sustain  the  right  to  re- 
cover. It  should  be  made  to  appear  that  the 
agent  was  expressly  authorized  to  act  as  he 
did  by  the  corporation.  The  doing  of  such  an 
act  could  not,  In  the  nature  of  things,  be  In 
the  exercise  of  the  ordinary  duties  of  the 
agent  or  servant  Intrusted  with  the  custody 
of  the  company's  money  or  goods;  and  before 
the  corporation  can  be  made  .liable  for  such 
an  act  it  must  be  shown  either  that  there  was 
express  precedent  authority  for  doing  the  act, 
or  that  the  act  has  been  ratified  and  adopted 
by  the  corporation.  And  to  the  same  effect 
are  the  more  recent  cases  of  Improvement 
Co.  V.  Stelnmeler,  72  Md.  313,  20  AU.  188; 
Hallway  Co.  v.  Brewer,  78  Md.  406,  28  Atl. 
61S;  Kirk  V.  Garrett,  84  Md.  383,  35  AU.  10S9. 
Now,  there  is  no  evidence  in  this  case  that 
Bowen,  the  toll  gatherer,  was  authorized  by 
the  corporation  to  make  the  arrest,  nor  that 
he  was  acting  within  the  scope  of  his  employ- 
ment. On  the  contrary,  bis  positive  testimony 
is  that  he  was  not  advised  by  Mr.  Offut,  the 
attorney,  to  make  the  arrest,  or  to  swear  out 
the  warrant  There  was  no  legally  sufficient 
evidence  from  which  the  jury  could  have  in- 
ferred express  precedent  authority,  nor  to  es- 
tablish the  adoption  or  ratification  by  the  de- 
fendant of  the  act  of  the  agent  in  making  the 
arrest.  For  these  reasons  we  are  of  opinion 
that  there  was  no  legally  sufficient  evidence 
In  this  case  to  have  authorized  the  court  in 
submitting  this  case  to  the  Jury.  The  de- 
fendant's first  prayer  should  have  been  grant- 
ed. It  is  as  follows:  "That  there  is  no  evi- 
dence In  this  case  legally  sufficient  to  prove 
that  any  of  the  officers  or  agents  of  the  de- 
fendant corporation  were  authorized  by  the 
company  to  have  the  arrest  made  which  is 
complained  of  In  the  plaintiff's  declaration,  or 
that  the  company  subsequently  adopted  and 
ratified  the  acts  of  said  officer  or  agent,  and 
that,  therefore,  the  plaintiff  is  not  entitled 
to  recover  in  this  action,  and  the  verdict  of 
the  Jury  must  be  in  favor  of  the  defendant." 
For  these  reasons,  the  Judgment  will  be  re- 
versed, and,  as  there  can  be  no  recovery  In 
the  case,  a  new  trial  will  not  be  awarded. 
Reversed,  without  awarding  a  new  trial,  with 
costs. 
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WOOIiLEY  et  «1.  t.  PRICE  et  al. 
(Court  of  Appeals  of  Marj-land.    June  22,  1807.) 

EZEUUTOKS— LlABILITT  Or   BONDSMEN. 

Where  testator  bequeaths  half  of  his  es- 
tate to  his  wife,  and  half  to  K.,  in  trust  for  P., 
half  thereof  passes,  b7  operation  of  law,  to  P., 
in  trust,  at  the  expiration  of  the  time  appointed 
by  law  for  settlement  of  the  estate;  so  that 
bondsmen  of  the  executors  are  not  liable  for 
devastavit  thereafter  committed. 

Appeal  from  circuit  court.  Queen  Anne'B 
county,  In  equity. 

Bill  by  William  Bnsteed,  trustee,  against 
William  J.  Price  and  another,  executors  of 
William  K.  Sparks,  deceased.  Demurrer  to 
bill  was  sustained,  and  Florence  Wooliey  and 
others,  by  leave  of  court,  became  parties  plain- 
tiff, and  appeal.     Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and  BBT- 
AN,  FOWLER,  BRISCOE,  ROBERTS, 
BOTD,  and  PAGE,  JJ. 

John  B.  Brown,  Edwin  H.  Brown,  and 
Hope  H.  Barroll,  for  appellants.  Olln  Bryan, 
for  appellees. 

BRYAN,  J.  James  B.  Palmer,  of  Qneen 
Anne's  county,  died  In  the  year  1885,  pos- 
sessed of  a  considerable  amount  of  per- 
sonalty. He  left  a  last  will  and  testament, 
which  was  duly  admitted  to  probate.  By  his 
will,  he  left  one-half  of  the  residue  of  his 
estate  to  bis  widow,  and  the  other  half  to  B. 
Palmer  Keating,  In  trust  for  his  brother 
George  S.  Palmer,  for  life,  with  remainders 
over  upon  certain  contingencies,  and  he  ap- 
pointed the  widow  and  Keating  executors. 
The  executors  received  letters  testamentary, 
and  gave  bond  in  the  usual  form.  Mrs.  Palm- 
er, tbe  widow,  died  in  March,  1894.  Before 
bw  death  no  Inventory  of  the  estate  had  been 
returned  to  the  orphans'  court,  and  there  were 
no  proceedings  in  the  court  to  show  how  tbe 
duties  of  the  executors  had  been  discharged. 
After  the  death  of  Mrs.  Palmer,  the  surviving 
executor,  B.  Palmer  Keating,  returned  an  ad- 
ministration account,  which  showed  a  sum  of 
more  than  $12,000  as  the  moiety  of  the  residue 
bequeathed  to  him  in  trust.  After  the  pas- 
sage of  this  administration  account,  Keating 
was,  by  the  decree  of  a  court  of  equity,  re- 
moved from  the  trusteeship,  it  being  proved 
that  he  was  Insolvent,  and  William  W.  Bus- 
teed  was  appointed  trustee  in  his  place,  wltb 
authority  to  take  such  legal  and  equitable  pro- 
ceedings against  the  executors  of  James  B. 
Palmer  and  the  sureties  on  their  official  bond 
as  might  be  necessary  and  proper  for  the  re- 
covery of  ttie  funds  belonging  to  the  trust 
William  K.  Sparks  was  one  of  the  sureties  on 
the  testamentary  bond  of  the  executors  of 
James  B.  Palmer.  He  died  In  the  year  1890, 
leaving  real  and  personal  estate,  which  he 
disposed  of  by  last  will  and  testament.  It  is 
aUeged  that  all  the  other  sureties  are  insolvent. 
A  bill  in  equity  was  filed  by  Busteed,  trustee, 
against  the  executors  of  Sparks,  his  devisees 
and  legatees,  for  the  purpose  of  enforcing 
against  them  the  alleged  liability  of  tbe  exec- 


utors of  Palmer  for  tbe  legacy  to  B.  Palmer 
Keating,  in  trust  f<H'  tbe  persons  namtnl  in 
his  will.  A  demurrer  was  filed  to  the  bill, 
and  it  was  dismissed.  After  tbe  dismissal 
of  the  bill,  the  app^ants,  by  leave  of  tbe  court, 
became  parties  plaintiff,  for  tbe  purpose  of 
Itrosecuting  this  appeal 

Tbe  cardinal  question  In  tbe  case  is  wheth- 
er tbe  executes  of  Palmo*  continued  responsi- 
ble for  the  legacy  to  Keating,  as  trustee,  or 
whether  It  Is  to  be  considered  as  paid  to  Keat- 
ing, In  bis  capacity  as  trustee,  at  tbe  expira- 
tion of  the  time  appointed  by  law  for  the  set- 
tlement of  the  estate,  or  afterwards.     It  Is 
well  settled  that,  If  the  legacy  had  been  to 
both  of  the  executors  as  trustees,  there  would 
have  been,  by  operation  of  law,  a  transfer  of 
tbe  fimd  to  tbem  as  trustees,  and,  as  they 
would  have  ceased  to  hold  It  as  executors, 
their  testamentary  bond  would  have  been  dis- 
charged.    State  v.  Cbeston,  51  Md.  352.     The 
principle  Is  stated  that,  as  they  would  repre- 
sent different  characters,  tbey  could  not  pay 
tbe  money  to  themselves,  and  that,  in  case  of 
refusal,  there  was  no  person  wbo  could  en- 
force payment,  land  that,  therefore,  tbe  law 
would,  by  Implication,  C(»isider  tbe  money  in 
their  hands  in  that  representative  character 
which  ought  to  receive  It     It  was  also  said 
thsit,  where  an  executor  "sustains  tbe  twofold 
character  of  executor  and  guardian,  tbe  law 
will  adjudge  the  ward's  proportion  of  the  prop- 
erty then  in  his  hands  to  be  In  his  bands  in 
the  capacity  of  guardian,  after  tbe  time  limit- 
ed by  law  for  tbe  settlement  of  the  estate, 
whether  a  final  account  has  been  passed  by 
tbe  orphans'  court  or  not,  upon  tbe  principle 
that  what  the  law  has  en]<dned  upon  Mm  to 
do  shall  be  considered  as  done,  and  from  that 
time  be  holds  the  ward's  proportion  of  tbe 
property,  by  operation  of  law,  in  that  char- 
acter in  which  be  would  be  entitled  to  receive 
It  upon  a  final  completion  of  bis  trust  as  ex- 
ecutor."    So,  in  Fllcklnger  v.  Hull,  5   Gia 
00,  we  find  tbe  principle  stated  thus:    "WbeK 
a  person  In  one  character  Is  debtor,  and  tbe 
same  person  In  another  character  la  creditor. 
the  law  regards  tbe  debt  as  paid  by  tbe  deotor 
capacity  to  tbe  creditor;  and  this  on  the  same 
principle  which  goTerns  in  the  case  where  a 
man  has  several  capacities,  and  Is  found  In 
possession  of  property,— tbe  law  will  attach 
tbe  possession  to  tbe  capacity  In  wbicb,   of 
right.  It  ought  to  be  held."    The  wUl  of  Palmer 
left  one-half  of  his  personal  estate  to  his  wife, 
and  the  other  half  to  Keating  in  trust.     Wbca 
the  time  for  the  settlement  of  tbe  estate  bad 
elapsed,  they,  by  op^tloa  of  law,  b^d  tbe 
whole  of  the  residue -of  tbe  personal  estate  by 
operation  of  law,  in  their  character  as  legatees 
There  was  no  visible  change  of  possessioa. 
but  there  was  a  change  In  the  nature  of  tbe 
title  by  which  they  held.     The  trusts  at  tbe 
executorship  eo   instant!  ceased.     Tbeg-    iwi,) 
thereafter  tbe  whole  of  tbe  residue  as  tenants 
in   common,   and   not  Jointly   as   executors. 
Their  visible  possession  was  tbe  same,    l>u: 
tbey  held  in  a  different  character.    After  tlii& 
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change  In  the  character  In  which  they  held, 
of  course  they  could  divide  the  residue,  and 
each  one  would  hold  one-haU  In  severalty, 
the  widow  for  her  own  use,  and  Palmer  In 
trust.  The  fact  that,  as  executors,  they  held 
jointly,  and  afterwards  they  held  as  tenants 
in  common,  suggests  a  technicality  of  too  re- 
fined and  subtle  a  nature  to  be  accepted  aa  the 
basis  of  a  legal  doctrine,  which  Is  to  determine 
valuable  rights,  and  to  settle  serious  responsl- 
blUties.  If  they  had  executed  a  deed  conTey- 
ing  the  residue  from  themselves  as  executors 
to  themselves  as  tenants  In  common.  It  would 
certainly  faave  terminated  their  responsibility 
as  executors.  And  yet  this  would  have  been 
an  Idle  formality,  which  would  accomplish 
nothing  more  than  would  take  place  by  impli- 
cation of  law,  without  any  act  on  their  part. 
It  is  significant  that  in  State  v.  Cheston,  51 
Md.  352,  which  is  regarded  as  a  leading  case, 
where  the  court  held  that  the  assets  passed  by 
operation  of  law  from  the  executors  to  the 
trustees,  who  were  the  same  Individuals,  their 
titles  were  different.  The  executors,  of  course, 
held  Jointly,  but  the  estate  of  the  trustees  was 
"to  them  and  the  survivors  or  survivor  of 
them."  This  was  an  estate  to  them  for  life, 
with  a  contingent  remainder  to  the  snrvlvoni 
or  survivor.  But  the  ylslble  possession  was 
the  same,  and  it  was  the  change  in  the  char- 
acter of  the  possessors  which  released  the  ex- 
ecutors from  responsibility.  We  therefore 
conclude  that  one-half  of  the  residue  passed 
to  Palmer  in  trust  for  the  purposes  mentioned 
In  the  will,  and  that  the  executors  were  dis- 
charged froln  leeponslbiUty. 

The  bill  charges  that  the  sum  bequeathed  to 
Keating,  as  trustee,  was  never  paid  over  to 
him  as  trustee  by  the  executors,  but  that  said 
money,  during  the  lifetime  of  Mrs.  Palmer, 
was  wasted  and  squandered  by  the  executors 
or  one  of  them.  The  bill  also  charges  that 
Mr«.  Palmer  lived  nearly  nine  years  after  the 
grant  of  letters  testamentary,  and  nearly  eight 
years  after  the  expiration  of  the  time  for  set- 
tling the  personal  estate.  If  the  bill  had  al- 
leged a  devastavit  before  the  time  for  the 
settlement  of  the  estate,  It  would  have  shown 
that  the  legacy  never  came  to  the  hands  of 
Keating  as  trustee.  But,  onless  a  devastavit 
was  committed  within  this  time,  the  law  con- 
clusively iK-esumes  that  the  legacies  in  the 
will  passed  out  of  the  hands  of  the  executors 
In  their  representative  capacity;  and  this  pre- 
Bomptlon  Is  not  overcome  by  the  charge  that  the 
money  was  wasted  and  squandered  by  the  ex- 
ecntoi-s,  or  one  of  tbem,  during  the  lifetime  of 
Mrs.  Palmer.  The  charge  ought  to  be  specific 
and  definite  that  it  was  squandered  during  the 
time  that  they  could  properly  hold  It  as  ex- 
ecntoiB.  The  teamed  Judge  who  decided  this 
case  In  tte  circuit  court  called  attention  to 
this  point  In  his  opinion,  and  gave  leave  to  the 
complainant  to  amend  the  bill  In  this  partic- 
nlar,  but  be  declined  to  make  the  amendment. 
It  will  be  aeen  that  we  think  that  the  bill  can- 
not be  maintained.  Decree  affirmed,  with 
costs  in  tbia  court  and  the  ctrcnlt  court 


STOCKBEIDGE  et  al.  v.  FRANKLIN  BANE 

OP  BALTIMORB. 
(Court  of  Appeals  of  Maryland.    June  23,  1897.) 

IKSOLVBNCT— ASSIOSfllBKT  IK  FbAOD  OF  CKIDITORS 

— Oahkisbmbnt— Flbasiko  akd  PBOor. 

l.An  assignment  by  an  insolvent  of  bis  in- 
terest  as  legatee,  the  proceeds  to  be  paid  to  satis- 
fy certain  debts,  balance  to  be  paid  as  directed 
by  the  assignor,  u  not  fraudulent  as  against  cred- 
itors. 

2.  A  garnishee  under  plea  of  nulla  bona  may 
show  assignment  of  the  assets  by  defendant  be- 
fore the  garnishment. 

Appeal  from  court  of  common  pleas. 

Proceedings  by  the  Franklin  Bank  of  Balti- 
more against  Henry  Stockbrldge,  Jr.,  and  an- 
other, executors  of  Isaac  Albertson,  as  gar- 
nishees of  Hopper  &  Co.  Judgment  against 
garnishees,  and  they  appeaL     Reversed. 

Argued  before  McSHERRY,  a  J.,  and 
BRYAN,  FOWLER,  BRISCOB,  PAGB,  and 
BOYD,  JJ. 

Frederick  O.  Cook  and  A.  F.  Musselman, 
for  appellants.  Wm.  H.  Brune  and  O.  J. 
Parber,  for  appellee. 

BRYAN,  J.  The  FrankUn  Bank  of  Balti- 
more obtained  a  Judgmoit  against  Harrison 
Hopper,  and  caused  an  attachment  to  be  is- 
sued thereon.  The  attachment  was  laid  In  the 
hands  of  Stockbrldge  and  Musselman,  execn- 
ton  of  Albertson,  deceased,  and  also  in  the 
hands  of  Henry  W.  Fox.  This  appeal  does 
not  concern  the  attachment  against  Fox.  The 
executors  of  Albertson  pleaded  nulla  bona. 
Issue  was  Joined,  and  rerdlct  and  Jndgment 
rendered  against  the  garnishees.  The  gar- 
nishees have  appealed. 

It  appeared  that  Harrison  Hopper  was  enti- 
tled to  a  distributive  share  of  the  real  and 
personal  estate  of  Isaac  Albertson,  deceased, 
under  his  will,  and  that  since  the  attachment 
was  laid  the  executors  had  passed  administra- 
tion accounts  In  the  orphans'  court  which 
showed  that  they  retained  In  theh:  hands  as 
part  of  Hopper's  distributive  share  a  sum  of 
money  more  than  sufficient  to  pay  tbe  Judg- 
ment in  favor  of  the  Franklin  Bank.  It  also 
appeared  that  nearly  a  year  before  the  Issalng 
of  the  attachment  Hopper  executed  and  de- 
livered to  Fox  the  following  paper:  "Bal- 
timore, March  28,  "95,  For  value  receiv- 
ed, I  hereby  assign  to  Henry  W.  Fox  all  my 
right,  title,  and  Interest  under  the  will  of 
Isaac  Albertson,  late  of  the  city  of  Baltimore, 
and  In  and  to  tbe  estate  of  said  deceased. 
Harrison  Hopper.  [Seal.]  Witness:  Chas.  J. 
Fox."  It  was  acknowledged  and  recorded 
among  the  land  records  of  Baltimore  city 
within  foor  days  after  its  date.  A  certified 
copy  of  the  paper  under  the  seal  of  the  clerk 
of  the  superior  court  was  offered  in  evidence, 
and  tlie  original  paper  was  also  produced  and 
proved.  One  of  the  executors  and  garnish- 
ees testified  that  he  and  his  co-executor  were 
Informed  of  this  paper  before  it  was  record- 
ed, and  that  they  had  acted  upon  it,  and  had 
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paid  out  large  sums  of  money  to  Mr.  Fox,  and 
that  they  considered  It  to  be  a  good  and  valid 
assignment.  It  was  also  In  evidence  that 
at  the  time  the  above  paper  was  executed  and 
delivered  to  Fox  be  executed  and  delivered 
to  Hopper  a  receipt  In  the  following  terms: 
"Received  of  Harrison  Hopper  an  assignment 
of  his  Interest  in  the  will  of  Isaac  Albertson, 
late  of  Baltimore  city;  the  proceeds  of  the 
same  to  be  paid  as  follows,  viz.:  [Here  follow 
a  list  of  debts  amounting  to  more  than  $16,- 
000.]  Balance  to  be  paid  as  may  be  directed 
by  Harrison  Hopper."  And  also  that  by  writ- 
ten agreement  under  seal  among  themselves 
the  creditors  changed  the  order  in  which  the 
debts  were  to  be  paid;  and  also  that  Fox  bad 
paid  more  than  $6,000  In  discharge  of  these 
debts;  and  also  that  the  debts  mentioned  in 
the  receipt  were  really  and  In  good  faith  due 
by  Hopper  to  the  creditors  therein  named. 
The  court  Instructed  the  Jury  that  the  assign- 
ment from  Hopper  to  Fox  was  fraudulent  In 
law,  and  Invalid  as  against  the  plaintiff,  and 
that  the  garnishees  could  not  rely  upon  It  to 
prevent  a  Judgment  against  them.  It  was 
not  necessary  to  record  the  assignment  from 
Hopper  to  Fox  to  make  It  operative  to  convey 
the  money  in  the  hands  of  the  executors.  No 
real  estate  Is  in  question  in  this  case;  and 
we  have,  therefore,  no  concern  with  it,  nor 
with  the  effect  of  the  recording  respecting  It 
In  Glenn  v.  Graver,  3  Md.  225,  It  was  said  to 
be  well  settled  that  a  debtor  in  falling  cli^ 
cumstances  might  prefer  one  creditor  to  an* 
other  by  a  transfer  of  his  property  made  in 
good  faith;  and  that  it  was  equally  clear 
that,  if  such  a  transaction  should  be  assailed 
on  the  ground  of  fraud,  the  onus  of  proof 
would  be  on  the  party  impeaching  the  assign- 
ment This  was  a  statement  of  a  doctrine 
which  had  been  declared  In  Hickley  v.  Bank, 
5  Gill  &  J.  378,  and  which  has  been  stated 
to  be  tbe  law  of  Maryland  in  a  great  number 
of  other  cases.  It  has  been  settled  ever  since 
Sangston  v.  Galtber,  3  Md.  40,  that  an  as- 
signment for  the  benefit  of  creditors,  exacting 
releases,  must  transfer  all  the  debtor's  es- 
tate; and  ttiat  consequently  a  reservation  to 
the  debtor  of  the  surplus  after  paying  pre- 
ferred creditors  will  avoid  the  deed.  It  Is  the 
exaction  of  releases  which  Is  fatal  to  the  deed. 
This  Is  necessarily  implied  from  the  decided 
cases,  even  where  it  is  not  declared  in  express 
terms.  It  has  been  expressly  held  that  a  deed 
of  trust  which  does  not  exact  releases  is  not 
void  merely  because  it  does  not  convey  all  the 
grantor's  property.  Hoopes  v.  Knell,  31  Md. 
550;  Price  v.  De  Ford,  18  Md.  489.  And  in 
Fouke  ▼.  Fleming,  13  Md.  3d2,  It  was  held 
that  a  deed  which  conveyed  certain  specified 
articles  of  personal  property  to  a  trustee  with 
power  to  sell  the  same,  and  to  pay  certain 
specified  debts  from  tbe  proceeds,  and  to  pay 
the  residue^  to  the  grantor,  was  not  impeach- 
able because  of  the  reservation  of  the  surplus. 
There  was  no  evidence  tending  to  show  that 
the  assignment  to  Fox  was  fraudulent  in  fact. 
The  Judgmoit  must  be   reversed  without  a 


new  trial,  unless  there  Is  some  que«ttfon  npon 
which  the  appellee  might  recover  If  the  case 
should  be  tried  a  second  time.  An  exception 
taken  by  the  plaintiff  appears  in  the  tran- 
script of  the  record.  As  the  plaintiff  took  no 
appeal,  the  exception  is  not  properly  before 
us.  There  are  special  provisions  in  the  local 
laws  which  tequlre  us  to  entertain  and  de- 
cide such  exceptions.  These  are  applicable 
only  to  the  counties  named  in  tbem;  for  In- 
stance, Baltimore  and  Frederick  counties.  As 
the  question,  however,  appears  in  tbe  case, 
we  will  consider  it  for  the  purpose  of  decid- 
ing whether  there  ought  to  be  a  new  trial. 
It  is  insisted  that  tbe  assignment  to  Fox  was 
not  admissible  in  the  evidence  under  tbe  plead- 
ings in  the  case.  The  plea  was  nulla  bona, 
on  which  Issue  was  Joined.  Under  this  issise 
it  was  competent  for  the  garnishees  to  prove 
that  they  had  no  property  of  the  defendant 
In  their  hands  at  the  time  of  the  laying  c^  tbe 
attachment  or  at  the  time  of  the  trial,  or  at 
any  intervening  time.  And  they  had  a  right 
to  offer  the  assignment  in  evidence  for  the 
purpose  of  showing  that  before  the  attach- 
ment was  laid  the  title  to  the  assets  in  their 
bands  had  been  validly  conveyed  to  Fox,  and 
that  therefore,  they  did  not  belong  to  the  de- 
fendant The  evidence  was  admitted  in  ac- 
cordance with  the  well-established  practice. 
Judgment  reversed  without  a  new  trUL 


ABRAHAM  et  al.  v.  MKRGANTILE  TRUST 
&  DEPOSIT  CO.  OF  BALTIMORE  et  al 

(Court  of  Appeals  of  Maryland.    Jane  23,  1897.) 

Insolvbst  CoBPORi.TioN— Paoor  OF  Claims. 

1.  In  a  proceeding  for  the  settlement  of  the 
afFaira  of  an  insolvent  corporation,  wherein,  is 
pursuance  of  a  decree  of  the  conrt  of  appeals, 
an  order  waa  passed  prescribing  that  all  daima 
be  proven  before  a  certain  date  therein  specified, 
or  otherwise  be  baired,  and  requiring  the  receiv- 
ers to  give  notice  of  such  order  by  publicatioa 
thereof,  which  publication  waa  duly  made,  a  peti- 
tion of  certain  creditors,  who  had  failed  to  pre- 
sent their  claims  within  the  prescribed  time,  for 
a  special  order  permitting  tbem  to  file  the  same, 
notwithstanding  the  expiration  of  the  time  so 
prescribed,  is  without  merit,  where  it  is  conceded 
m  such  petition  that  it  is  impossible  for  the 
lower  court  to  afford  such  relief,  and  the  order 
limiting  the  time  to  prove  claims  was  givea 
due  consideration. 

2.  The  fact  that  such  petidoners  are  nonresi- 
dents confers  on  them  no  rights  or  privileges  not 
enjoyed  by  citizens  of  the  state. 

3.  A  decree  of  the  court  of  appeals.  In  such 
proceeding,  providing  that  the  fnnd  in  questioD 
is  applicable  solely  to  the  payment  of  the  daim* 
of  tnose  who  shall  have  duly  filed  and  proven 
their  claims  on  or  before  the  date  preacriVd. 
operates  as  a  bar  to  those  who  did  not  comply 
with  such  requirement 

4.  Such  decree  becomes  the  law  of  tbe  caw. 
conclusive  on  all  parties  in  the  subsequent  sta£e» 
of  the  proceeding. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Petition  of  Abraham  &  Straus  and  others 
against  the  Mercantile  Trust  &  Deposit  Com- 
pany of  Baltimore  and  another,  as  receivers 
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of  the  Casualty  Insurance  Company,  for  per- 
mission to  flle  their  claims  In  a  proceeding 
pending  for  the  settlement  of  the  affairs  of 
said  insnrance  company.  From  an  order  de- 
nying relief,  petitioners  appeal.    Affirmed. 

Arg:ued  before  McSHERRY,  O.  J.,  and 
BRYAN,  ROBERTS,  PAGE,  and  BOYD,  JJ. 

Miller  &  Bonsai,  for  appellants.  W.  Ca- 
bell Bmce  and  S.  H.  Laucbbelmer,  for  ap- 
pellees. 

PAGE,  J.  In  1803  the  circuit  court  for 
Baltimore  city,  upon  a  bill  of  complaint  filed 
by  Isaac  R.  Trnmble  and  others,  passed  an 
order  appointing  receivers  to  administer  the 
assets  of  the  Casualty  Insurance  Company. 
Many  claims  were  filed,  and  in  the  distribu- 
tion many  questions  arose.  The  case  came 
before  this  court,  and  is  now  reported  in  82 
Md.  536,  34  Atl.  778,  et  seq.  In  the  course 
of  the  opinion  delivered  in  that  case,  the 
court  uses  these  words:  "There  must  of  ne- 
cessity be  many  outstanding  and  unascer- 
tained claims  pending  against  holders  of  the 
company's  policies,  which  claims  may  re- 
quire some  time  for  adjustment;  but  It  is  of 
great  importance  that  the  company's  assets 
-should  be  distributed  at  as  early  a  date  aa 
practicable,  and  hence  the  settlement  of  its 
alTairs  ought  not  to  be  postponed  to  await 
the  determination  of  every  contingency  on 
whicb  Its  policy  engagements  are  suspend- 
-ed.  To  obviate  all  unreasonable  delay,  and 
yet  to  afford  an  opportunity  to  each  policy 
holder  who  may  be  entitled  to  prove  against 
the  company's  assets,  it  will  be  the  duty  of 
the  circuit  court  to  prescribe  by  an  order 
that  all  claims  be  filed  on  or  before  the  sec- 
ond Monday  of  June  next,  or  otherwise  be 
barred  from  participation  in  the  distribution. 
This  may  result  in  cutting  out  some  claims, 
but  that  will  be  unavoidable,  unless  distribu- 
tion be  postponed  for  a  considerable  space 
of  time;  and  sucb  a  course  would  occasion 
-unnecessary  loss  to  those  whose  claims  are 
In  a  condition  to  be  proved.  If  by  that  date 
tbere  should  be  outstanding  claims  not  re- 
duced to  a  certain  basis.  It  will  be  the  mis- 
fortune of  the  assured;  but  there  Is  no  way 
of  obviating  that  misfortune."  In  the  de- 
cree passed  in  the  same  case,  it  was,  among 
other  things,  ordered  that  the  special  fund, 
after  tbe  proper  deductions,  "Is  applicable 
solely  to  tbe  payment  of  the  lawful  claims 
of  policy  holders  who  shall  have  duly  proven 
and  filed  their  claims  In  this  cause  on  or  be- 
fore June  8,  1896."  The  case  having  been 
remanded  to  the  circuit  court,  the  learned 
Judge  of  that  court,  in  pursuance  of  the 
ot>lnIon  and  order  of  the  court  of  appeals  on 
the  14th  of  April,  1896,  ordered  that  all 
claims  against  the  company  might  be  filed 
on  or  before  the  8tb  of  June,  1896,  and  that 
claim<i  not  filed  on  or  before  the  said  date 
shall  t>e  barred  from  participation  In  tbe  dis- 
tribution of  the  company's  assets,  and  fur- 
ther ordered  tbe  receivers  to  give  notice  of 


the  order  by  publication  of  a  copy  thereof  In 
two  dally  newspapers  published  in  Baltimore 
city,  once  in  each  of  four  successive  weeks, 
before  the  1st  day  of  June,  1896,  which  or- 
der was  duly  published  in  compliance  with 
the  terms  thereof.  Notwithstanding  these 
clear  and  specific  orders,  and  the  views  ex- 
pressed in  the  opinion  of  this  court,  the  ap- 
pellants, who  are  nonresidents,  and  who 
have  failed  to  flle  their  claims  within  the 
prescribed  time,  have  filed  a  petition  m  tne 
lower  court,  with  the  view  of  obtaining  a 
special  order  permitting  them  now  to  file 
their  claims.  It  is  conceded  In  tbe  petition 
that,  "under  the  order  of  the  court  of  ap- 
peals. It  will  be  Impossible  for  the  lower 
court  to  do  this,"  and  alleged  that  their  only 
remedy  la  "by  this  proceeding  to  appeal  to 
the  court  of  appeals  from  an  order  dismiss- 
ing their  petition,  ao  that  the  matter  may  be 
brought  before  the  said  court  of  appeals  In 
the  manner  provided  by  law."  The  petition- 
ers pray  that  such  order  may  be  passed  upon 
their  petition  "as  may  be  proper,  and  that 
they  may  have  such  relief  as  their  case  may 
require." 

While  we  do  not  think  the  case  is  properly 
before  us,  for  the  reasons  hereinafter  to  be 
given,  yet  we  will  say  the  grounds  upon 
which  the  petitioners  base  their  claim  to 
have  tbe  period  extended  for  their  benefit 
do  not  Impress  us  favorably.  It  cannot  be 
safely  affirmed  that  a  condition  of  affairs  has 
arisen  "wholly  beyond  the  contemplation  of 
the  court  in  passing  Its  order."  The  court 
had  under  consideration  the  method  of  dis- 
tributing the  assets  of  the  company.  It  de- 
cided that  If  the  liability  of  the  company 
became  fixed  before  the  28d  November,  1893, 
tbe  insolvency  on  that  date  did  not  extin- 
guish the  assured's  claim;  and  It  recognized 
the  fact  that  many  outstanding  claims  were 
pending  against  holders  of  the  company's 
policies,  and  these  would  require  time  for 
adjustment;  but,  notwithstanding,  it  held  It 
to  be  important  that  tbe  assets  should  be  dis- 
tributed at  as  early  a  date  as  practicable, 
and  accordingly,  after  full  consideration, 
fixed  upon  a  date  on  or  before  which  the 
claims  could  be  filed,  "or  otherwise  be  barred 
from  participation  In  the  distribution."  It 
thus  appears  the  position  reached  by  the 
court  was  the  result  of  a  thoughtful  consid- 
eration of  the  whole  subject,  made  with  a 
full  knowledge  of  the  existence  of  many 
claims,  and  fully  realizing  at  tbe  time  that 
tbe  order  might  result  In  "cutting  ont  some 
claims,"  but  was  necessary  to  avoid  unreasona- 
ble delay,  and  to  protect  the  great  majority  of 
creditors  who  would  have  their  claims  on 
file  within  the  prescribed  time.  The  wisdom 
of  these  views,  we  think.  Is  emphasized  by 
tbe  present  application.  If  the  petitioners 
are  to  be  now  allowed  to  come  in,  it  will  be 
a  precedent  for  all  other  creditors  who,  for 
any  reason  whatever,  have  been  tardy  with 
their  claims.  If  the  time  be  extended.  It  Is 
not  unreasonable  to  suppose  there  will  even 
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then  be  those  who  will  require  still  more 
time;  and  If  they  are  nonresidents,  and  for 
that  reason  were  not  Informed  of  the  order, 
or  if,  for  reasons  OTer  which  they  had  no 
control,  they  were  unable  to  have  their 
claims  sooner  adjusted,  so  as  to  be  in  a  con> 
ditlon  to  file,  why  would  not  their  equity  for 
a  further  extension  of  time  be  quite  as 
strong  as  that  of  the  petitioners?  In  fact, 
an  extension  of  the  time  now  would  compel 
the  court  to  do  away  with  all  requirement  as 
to  the  time  within  which  claims  could  be 
filed,  or  else,  if  another  date  were  named,  de- 
prive some  other  creditor,  equally  meritori- 
ous as  the  appellants,  of  the  very  right  which 
had  been  accorded  the  petitioners 

2.  That  the  petitioners  are  nonresidents 
confers  upon  them  no  greater  rights  or  priv- 
ileges than  those  enjoyed  by  cttieens  of  our 
own  state.  The  notice  having  been  publish- 
ed in  compliance  with  the  order,  all  persons, 
whether  nonresidents  or  not,  must  be  chaj> 
ged  with  being  affected  with  notice. 

8.  The  order  of  the  court  of  appeals  was 
not  merely  a  requirement  upon  creditors  to 
file  their  claims  by  the  day  named;  it  oper- 
ated as  a  bar  to  those  who  did  not  do  so. 
The  opinion  distinctly  states  that  persons 
must  file  their  claims  by  the  second  Monday 
in  June,  or  otherwise  be  barred  from  partic- 
ipation. The  order,  however,  is  still  more 
explicit.  It  provides  that  the  special  fund 
'is  applicable  solely"  to  the  payment  of 
claims  of  policy  holders  "who  shall  have 
duly  proven  and  filed  their  claims  in  this 
court  on  or  before  June  8, 1886."  The  decree 
ot  the  conrt  of  appeals  is  therefore  that  the 
•pedal  fund  is  applicable  only  to  the  pay- 
ment of  a  particular  class  of  claims;  that  is, 
claims  proven  by  the  day  named.  This  case, 
therefore,  is  wholly  unlilce  those  cases  where 
it  is  held  that  creditors  may  come  in  at  any 
time  before  final  distribution,  and  have  a 
new  account  at  their  own  expense.  But, 
apart  from  all  these  considerations,  we  ar« 
of  opinion  there  is  no  authority  in  this  court 
to  change  or  modify  the  order  of  the  24th  of 
March.  The  appellants  concede  it  Is  con- 
clusive on  the  lower  court.  That  it  is  also 
binding  on  this  court  we  deem  equally  clear. 
In  Waters  v.  Waters,  28  Md.  22,  this  court 
thus  stated  the  principle:  "No  principle," 
they  said,  "Is  better  established  than  that  a 
decision  of  the  court  of  appeals  once  pro- 
nounced In  any  case  is  binding  upon  the 
conrt  below,  and  upon  this  court  in  the  sub- 
sequent proceedings  in  the  samt:  case,  and 
cannot  be  disregarded  or  called  in  question. 
It  Is  the  law  of  the  case  binding  and  conclu- 
sive upon  all  parties,  not  open  to  question  or 
examination  afterwards  in  the  same  case." 
Toung  T.  Frost,  1  Md.  895;  McGlellan  r. 
Orook,  7  Oill,  3S3;  Hammond's  Lessee  v. 
Iitloes,  4  Md.  104;  Winn  v.  Albert,  15  Md. 
282.  These  authorities  dispose  of  the  case, 
and  would  require  us  to  affirm  the  order  of 
the  circuit  court  If  there  were  no  other  rea- 
sons for  so  doing.    Order  aflSrmed. 


MAYOR.  ETC.,  OP  CITY  OF  BALTIMORS 

V.  BROUMEU 
(Court  of  Appeals  of  Maryland.    Jane  23,  1807.) 

Streetb— Dedication — Acceptaxcb. 
A  street  dedicated  within  territory  of  a 
county  afterwards  annexed  to  a  dty,  bat  never 
accepted  by  the  county,  does  not  become  property 
ot  the  city  by  an  act  merely  extending  juriadic- 
tion  of  the  city  orcr  such  streets  in  the  annexeJ 
territory  as  had  been  conveyed,  condemned,  or 
dedicated. 

Appeal  from  circuit  court  of  Baltimore  city. 

Suit  by  Louise  M.  Broumel  against  the  may- 
or and  city  council  of  Baltimore.  Decree  for 
complainant     Defendants  appeal.    Affirmed. 

Argued  before  McSHEBRY,  O.  J.,  and 
BRYAN,  PAGE,  BOYD,  and  FOWLER,  JJ. 

Tho.  Ireland  Elliott  and  Wm.  S.  Bryan.  Jr., 
for  appellants.  Isldor  Bayner  and  Wm.  B. 
Rayner,  for  appellee. 

McSHERRY,  0.  J.  The  appeal  in  this  case 
is  from  a  decree  of  the  circuit  court  of  Balti- 
more cit7  perpetually  enjoining  and  restrain- 
ing the  mayor  and  city  council  of  Baltimore 
from  tearing  down  and  removing  the  dwelling 
house  and  other  buildings  ot  the  appellee. 
The  house  and  buildings  are  situated,  it  is 
claimed,  on  the  bed  of  Chestnut  Avenue, 
which  the  appellant  Insists  was  dedicated  to 
the  public  in  1874,  while  the  locality  formed 
part  of  Baltimore  county,  and  before  It  was 
brought  within  the  limits  of  the  city  by  the 
act  of  1888  (chapter  8^.  A  considerable  tract 
of  land  belonging  to  the  Chesapeake  Mutual 
Land  &  Building  Association  waa  in  1874  or 
thereabouts  decreed  to  be  sold  at  the  suit  of 
creditors  of  the  association,  and  receivers 
were  appointed  to  make  the  sale.  They  had 
an  '  extensive  plat  prepared,  q^oo  which 
streets  and  avenues  were  drawn  or  projected 
and  named,  and  this  plat  was  filed  in  the 
equity  case  in  Baltimore  dty,  along  with  the 
report  of  sales.  The  land  was  suburban  prop- 
erty lying  in  one  body,  beyond  the  limits  of 
the  city,  without  any  streets,  lanes,  or  ave- 
nues actually  laid  out  through  or  upon  It. 
Adjoining  this  tract  on  the  east  was  other 
arable  land  owned  by  other  peraons.  Chest- 
nut avenue  appears  from  the  plat  to  be  a 
short  cul  de  sac,  running  at  right  angles  from 
what  la  called  "Tenth  Street,"  eastwardly.  un- 
til it  reaches  the  boundary  line  between  the 
building  association  property  and  the  con- 
tiguous property  owned  by  other  parties 
where  it  abruptly  terminates.  Xiven  as  pro- 
jected on  the  plat.  It  had  but  one  offea  ter- 
minus. Two  of  the  lots  into  which  the  whole 
tract  bad  been  subdivided  were  sold  bj  lite 
receivers  to  James  Broumel  in  1878,  and  he 
subsequently  leased  them  to  one  Lewis  Rob- 
inson, who  proceeded  to  construct  a  dwelling 
house  thereon  in  1884.  There  were  no  stakes, 
furrows,  or  marks  of  any  description  to  in- 
dicate wh«e  this  so-called  "Chestnut  Ave- 
nue" and  this  alleged  "Tenth  Street"  were 
located;    nor    was    there    anything   on    the 
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ground  to  BucKest  that  any  streets  were  es- 
tabll&bed  or  designated  to  be  opened  there  at 
alL  Mr.  Boblnson  was  entirely  Ignorant  of 
the  existence  of  these  or  any  other  contem- 
plated streets  In  the  vicinity  of  the  lots  leased 
by  him.  These  lots,  Including  what  is  now 
said  to  be  the  bed  of  Chestnut  avenue,  were 
surrounded  by  a  fence.  He  selected  within 
this  Inclosure  a  site  for  his  house,  partially 
boilt  It,  and  then  surrendered  the  lease  to 
Broumel,  who  completed  the  buildings  after- 
wards. Broumel  then  died,  and  this  house 
and  the  other  buildings  were  allotted  to  his 
widow,  as  her  dower,  and  she  has  lived  In 
and  occupied  them  ever  since.  It  now  turns 
oat,  or  at  least  it  is  now  contended  in  behalf 
of  the  city,  that  this  dwelling  house  and  these 
other  buildings  are  located  In  part  upon  the 
bed  of  this  Chestnut  avenue.  The  lots  and 
the  bed  of  the  avenue  continued  to  be  in- 
closed during  the  whole  period  of  time  that 
the  land  formed  part  of  Baltimore  county,  as 
well  as  after  its  annexation  to  the  city.  From 
1884  down  to  1896  the  bouse  has  been  occu- 
pied by  the  appellee  without  molestation,  and 
it  was  not  until  August  17,  1896,  that  any 
claim  was  ever  made  that  such  an  avenue 
existed,  nor  was  It  i»'etended  tlU  then  that  the 
appellee's  house  stood  upon  the  bed  of  that 
avenue.  On  the  day  of  the  date  Just  named, 
the  city  commissioner  gave  the  appellee  notice 
to  remove  her  dwelling  house  and  other  build- 
ings from  the  bed  of  Chestnut  avenue  "aa 
promptly  as  possible,  as  the  bed  of  Chestnut 
or  Elg^ln  avenue  at  this  point  is  the  property 
of  the  city."  The  notice  Informed  the  appellee 
further  that,  unless  she  promptly  complied, 
her  buildings  would  be  talcea  down  at  her 
expense  by  the  city  commissioner. 

There  is  no  pretense  that  Baltimore  county 
or  the  city  of  Baltimore  ever  acquired  title  to 
Chestnut  avenue  by  condemnation  proceed- 
ings or  by  purchase.  If  the  city  owns  the 
'bed  of  this  avenue  at  all,  it  owns  it  by  virtue 
of  a  dedication  made  in  1874  to  Baltimore 
county  by  the  receivers  who  sold  the  building 
association's  property  while  that  property  was 
still  within  the  limits  of  Baltimore  county. 
If  a  dedication  was  really  made  in  1874,  it 
was  not  a  dedication  to  Baltimore  city;  and 
If  there  was  no  acceptance  by  the  Baltimore 
county  authorities,  and  if,  before  the  annexa- 
tion of  the  territory  to  Baltimore  city,  the 
dedlcatlcMD  was  revoked,  or  the  dedicated 
street  was  actually  abandoned,  and  adverse 
private  rights  Intervened,  then  the  subsequent 
extension  of  the  city's  limits  beyond  this  par- 
ticular locality  gave  to  the  city  no  right  to  as- 
sert an  ownerstiip  by  the  antecedent  dedica- 
tion. It  is  not  even  suggested  that  the  Balti- 
more county  authorities  ever  accepted  the  al- 
leged dedication  so  as  to  fix  the  right  of  the 
pnbllc  in  this  avenue;  and  It  is  dlfBcult  to  see 
why  there  should  liave  been  an  acceptance  of 
a  dedication  when  the  thing  dedicated  was  a 
mere  cul  de  sac.  Assuming,  though  It  is  by 
no  means  conceded,  that  this  plat  filed  In  an 
equity  case  la  Baltimore  city  worked,  under 


the  circumstances  stated,  a  dedication  of  pub. 
lie  streets,  which  would  have  been  situated 
In  Baltimore  county  had  they  been  opened 
prior  to  1888  (Llpplncott  v.  Harvey,  72  Md. 
672,  19  Atl.  1041),  still,  so  long  as  the  Juris- 
diction of  the  county  authorities  extended 
over  the  property,  there  is  not  only  not  the 
slightest  intimation  that  there  was  an  ac- 
ceptance of  the  dedication,  but  all  the  sur- 
roundings strongly  indicate  a  refusal  to  ac- 
cept It  is  perfectly  well  settled  in  this  state 
that  a  mere  dedication  is  not  of  Itself  suffi- 
cient to  establish  a  highway  which  the  local 
authorities  are  bound  to  deal  with  as  a  thor- 
oughfare. Tlie  owner  of  land  cannot,  by 
merely  making  a  plat  of  It,  and  designating 
streets  thereon,  force  the  pnUic  authorities 
to  assume  control  over  tt  as  a  highway.  If 
he  could  do  so,  he  might  subject  the  county 
or  the  city  to  intolerable  burdens,  and  compel 
the  Gonstmctlon  and  maintoiance  of  expensive 
roads  which  the  public  convenience  did  not  re- 
quire. In  addition  to  a  dedication,  there  must 
be  an  acceptance  by  competent  authority,  and 
such  an  acceptance  may  ordinarily  be  evi- 
denced in  one  of  three  ways,  viz.  by  deed  or 
other  record,  by  acts  in  pais,  such  as  opening, 
grading,  or  keeping  the  road  in  repair  at  the 
public  expense,  or  by  long-continued  user  on  the 
part  of  the  public.  State  v.  Kent  Co.  Com'rs, 
83  Md.  377,  35  Atl.  02.  The  local  law  of 
Baltimore  county  (Act  1882,  c.  49, 1  211;  Code 
Pub.  Loc.  Laws,  art.  3)  restricts  the  county 
authorities  to  the  flnit  mode  of  acceptance, 
and  this  statute  was  in  force  for  six  years  prlc^ 
to  the  city's  acquisition  of  Jurisdiction  over  the 
territory  which  includes  this  Chestnut  avenue. 
No  deed  to  the  county  commissioners  for  this 
cul  de  sac  has  beoi  exhibited,  or  is  alleged  to 
exist  Neithor  Chestnut  avenue  nor  Tenth 
street  was  actually  opened  or  even  loca;ted 
or  staked  off  on  the  ground,  and  the  former  has 
been  continuously  indoeed  by  a  fence.  There 
are  no  acts  in  pals  shown  to  have  been  done 
by  the  county  commissioners  prior  to  the  adop- 
tion of  the  act  of  1882,  from  which  an  ac- 
cqitance  by  them  can  be  inferred;  and  not  on- 
ly has  there  not  been  a  long  and  continuous 
user  by  the  public,  but  in  fact  there  has  been 
no  user  by  the  public  at  all.  There  Is  conse- 
quently not  a  shred  of  evidence  to  show  that, 
while  the  land  formed  part  of  Baltimore  coun- 
ty, there  ever  was  an  acceptance  of  this  Chest- 
nut avenue  as  a  highway.  But  more  than  that, 
during  the  whole  of  the  14  years  which  elaps- 
ed between  the  alleged  dedication  and  the  an- 
nexation in  1888,  acts  were  done  by  the  own- 
ers of  these  lots  now  owned  by  the  appellee, 
and  were  suffered  by  the  county  authorities, 
which,  if  not  wholly  incompatible  with  the 
theory  <rf  acceptance,  are  at  least  strongly  in- 
dicative of  an  unconditional  abandonment  of 
any  claim  by  the  public  to  this  cul  de  sac  as 
a  highway. 

There  being,  then,  no  acceptance  by  the  Bal- 
timore county  authorities,  did  the  city,  by  the 
annexation  act  of  1888  or  the  supplomeut  of 
1890  (chapter  628),  acquire  any  right  to  the 
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avenne,  or  did  the  avenue  becxHue  "the  prop- 
erty of  the  city,"  as  the  city  commissioner 
claims?  If  these  acts  of  assembly  do  not 
amoont  to  w  constitnte  leglBla;tlre  acceptances 
on  behalf  of  the  city,  then  there  has,  confess- 
edly, been  no  acceptance  by  the  city  of  the  al- 
leged dedication,  unless  the  city  commissioner 
is  clothed  with  power  to  accept  for  the  city, 
and  has  validly  exercised  that  power  In  this 
Instance.  The  acts  of  1888  and  1890  merely 
extended  the  jurisdiction  of  the  city  over  such 
streets  in  the  annexed  territory  as  had  been 
conveyed,  condemned,  or  dedicated.  Those 
acts  did  not  convert,  n<w  were  they  designed 
to  convert,  unaccepted  dedications  into  ac- 
cepted dedications;  nor  did  they  sweep  away 
or  abrogate  private  rights  acquired  by  means 
of  an  abandonment  of  a  mere  street  on  paper, 
unc^>eDed,  unlocated,  and  undesignated.  The 
city  took  the  annexed  territory  just  as  it  found 
It.  If  there  were  dedicated  streets  unaccept- 
ed In  any  way,  they  did  not  become  public 
thoroughfares  merely  by  being  brought  within 
the  city  limits.  No  ordinance  has  been  adc^t- 
ed  by  the  city  council  accepting  Chestnut 
avenne,  nor  has  any  other  act  been  done  by 
the  municipality  from  which  an  acceptance 
can  be  implied.  The  city  commissioner  pos- 
sessed no  authority  to  bind  the  city  by  an  ac- 
ceptance, and,  even  if  he  undertook  to  formal- 
ly accept,  his  act  would  be  a  mere  usurpation 
of  power,  and  would  be  utterly  nugatory  and 
Ineffective. 

It  is  perfectly  true,  as  decided  In  Frlck'B 
Case,  82  Md.  83,  33  Atl.  43S,  that  a  dedlcaUon 
may  be  complete  without  acceptance,  and  that. 
In  the  absence  of  any  condition,  there  need  be 
no  user  within  a  particular  period;  but,  how- 
ever complete  the  dedication  may  be  as  against 
the  party  making  It,  the  road  or  street  so 
dedicated  does  not  become  a  public  thorough- 
fare, over  which  the  public  authorities  may 
exert  own^shlp  or  control,  or  which  they  can 
be  compelled  to  keep  in  repair,  until  they  have 
seen  fit  to  accept  It.  Nor  will  mere  lapse  of 
time,  without  more,  be  sufficient  evidence  of 
abandonment.  A  street  once  dedicated  may 
be  abandoned,  or  It  may  never  be  acc^ted. 
If  there  ever  was  a  dedication  of  this  cul  de 
sac,  it  most  certainly  never  has  been  accept- 
ed. The  dty  of  Baltimore  does  not  therefore 
own  this  alleged  avenue,  and  the  city  commis- 
sioner was  entirely  without  authority  to  inter- 
fere with  the  buildings  of  the  appellee.  His 
threat  to  remove  those  buildings  was  a  threat 
to  do.  In  the  name  and  on  b^alf  of  the  munic- 
ipality, an  unlawful  and  ultra  vires  act,  which 
a  court  of  equity  had  the  undoubted  right  to 
prevent.  If  the  public  convenience  requires 
that  this  Chestnut  avenue  should  be  opened,  It 
must  be  opened  pursuant  to,  and  not  In  defi- 
ance of,  law.  Most  assuredly,  private  proper- 
ty cannot  be  ruthlessly  taken  from  Its  owner 
by  the  strong  hand  of  force,  under  a  pretext 
that  the  buildings  are  located  on  a  dedicated 
highway,  without  an  opportunity  being  given 
to  the  owner  to  be  heard  in  some  duly  consti- 
tuted legal  tribunal.     Satisfied  as  we  are  by 


the  record  that  the  city  commlasIoner'B  con- 
templated proceedings  were  utterly  unlawful 
and  without  a  shadow  of  jnstlflcatian,  we  shall 
aflSrm  the  decree  appealed  from.  Decree  af- 
firmed with  costs  above  and  below. 


LAKE  ROLAND  EL.  RT.  CO.  v.  FRICK  etsl. 
(Court  of  Appeals  of  Maryland.    June  23,  1897.) 

BlEVATBD  RxtLROAD  OX  STREET— DaMAOSS — BlK- 

sriTS— Evidence — Recital  in  Dssd — 

ACTIOK   BT    EXBCCTOKS. 

1.  Ezecutora  may  sue  for  injuries  done  to  teal 
estate  In  the  life  of  the  testator. 

2.  As  between  persons  not  parties  to  a  deed, 
it  is  not  admissible  to  show  for  what  the  property 
was  sold. 

8.  The  effect  on  lots  theretofore  suitable  for 
dwelling  houses,  of  the  construction  in  a  street 
of  an  elevated  railroad,  cannot  be  shown  by  its 
effect  on  business  property  several  blocks  dis- 
tant. 

4.  General  benefits  from  construction  of  a  rail- 
road cannot  be  set  off  a^inst  damages  to  prop- 
erty from  such  construction,  but  only  such  bene- 
fits as  are  peculiar  to  the  proper^. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  William  P.  Prick  and  another, 
executors  of  Robert  Garrett,  against  the  take 
Roland  Elevated  Railway  Company.  Judg- 
ment for  plalntltTs.  Defendant  appeals.  Af- 
firmed. 

Argued  before  McSHBRRY,  C.  J.,  and  BRI- 
AN, FOWLER,  PAGE,  and  BOYD,  JJ. 

I.  N.  Steele,  J.  E.  Semmes,  and  Francis  E. 
Carey,  for  appellant  Arthur  G.  Brown,  Fred. 
W.  Brune,  and  Arthur  W.  Machen,  for  appel- 
lees. 

BRYAN,  J.  The  present  is  one  of  the  many 
actions  which  have  been  brought  to  recover 
damages  caused  by  the  construction  of  the 
elevated  railway  structure  belonging  to  the 
appellant.  Robert  Garrett  brought  the  action 
in  his  lifetime,  and  after  his  death  his  execut- 
ors became  parties  plaintiff.  The  judgment 
having  been  rendered  in  favor  of  the  plaintlfCB. 
an  appeal  was  taken  by  the  defendant 

Garrett  was  the  owner  of  a  lot  of  ground 
fronting  on  the  west  side  of  North  street. 
The  elevated  structure  of  the  defendant  was 
in  front  of  a  portion  of  this  lot,  and  waa  al- 
leged to  Injure  the  property,  and  diminlah  Its 
value.  A  particular  description  of  the  lot  and 
the  structure  Is  not  considered  necessary,  m 
they  are  fully  described  in  the  opinions  deliv- 
ered In  the  equity  suit  brought  by  Oarrett 
against  the  defendant,  and  reported  In  79  Md. 
277,  29  AO.  830.  At  the  trial  a  demurrer  was 
filed  to  the  declaration  as  it  was  amended 
after  the  executors  were  made  parties.  It 
was  contended  that  the  executors  had  no  right 
of  action  for  Injuries  done  to  the  real  eatatv 
in  the  lifetime  of  the  testator.  We  think 
that  If  this  question  were  ew  debatable,  it 
must  be  considered  as  settled  in  this  state. 
Kennerly's  Case,  1  Md.  107,  2  Md.  2«:  Bar- 
ton Coal  Co.'8  Case,  38  Md.  1.    Testimony  was 
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offered  by  the  plaintiffs  teudlng  to  show  that 
the  lot  was  damaged  by  the  constnictioa  of 
lae  elevated  crossing.    Albert  L.  Gorter  testi- 
fied that  he  knew  the  market  value  of  the  lot 
before  the  railroad  was  built,  and  Its  market 
value  after  It  was  built;   and  that  before  the 
building  of  the  road  it  was  worth  more'  than 
*52,000,  and  that  after  It  was  built  the  value 
veas  $15,000  less;   that  the  lot  was  damaged 
to  this  extent  by  the  railroad.    He  was  then 
asked  the  following  question:    "Q.  Assuming 
the  value  of  <^e  lot  after  the  construction  of 
the   railway— the   value   of   the   property— to 
have  been  $37,066.67,  what,  in  your  opinion, 
would  have  been  its  value  In  18W,  If  there 
were  no  elevated  structure  In  front  of  it?   A. 
$15,000  more."    Defendant  objected,  and,  its 
objection  being  overruled,  took  an  exception. 
The  evidence  seems  to  be  merely  the  state- 
ment In  another  form  of  the  estimate  which 
the  witness  had  already  made.    The  plaintiffs 
offered  other  evidence  tending  to  show  that 
the  lot  had  been  greatly  Injured  by  the  con- 
struction of  the  elevated  crossing  In  front  of 
It,  and  that  a  general  rise  In  the  value  of  prop 
erty  In  the  neighborhood  had  taken  place  sinc« 
the  building  of  the  road;    that  It  was  not  ow- 
ing to  the  existence  of  the  road,  but  to  other 
causes  operating  at  the  same  time.    The  de- 
fendant produced  certlfled  copies  of  certain 
deeds,  and  tendered  them  In  evidence  for  the 
purpose  of  showing  for  what  price  the  proper- 
ty was  sold  which  was  therein  described.    Un 
objection  by  the  plaintiffs  the  court  rejected 
the   evidence,   and    the   defendant  excepted. 
These  certified  copies  are  evidence  that  the 
grantors  validly  conveyed  to  the  grantees  the 
property  therein  described.    In  other  wordsi 
they  are  evidence  of  every  circumstance  neces- 
sary to  make  the  deeds  valid  conveyances. 
As  between  the  parties,  the  acknowledgments 
of  the  payment  of  the  considerations  are  evi- 
dence that  they  were  actually  paid.    And  if 
the  deeds  should  be  attacked  for  fraud  In  a 
suit  at  law  or  In  equity,  we  may  concede,  for 
the  sake  of  the  argument,  that  the  party  al- 
leging that  the  considerations  were  not  paid 
would  be  obliged  to  sustain  the  charge  by 
proof,  and  that  the  presumption  of  innocence 
would  apply  in  favor  of  the  party  charged 
with  fraud,  and  that  the  onus  of  proof  would 
rest  upon  his  assailant.    But  as  between  par- 
ties In  no  way  connected  with  the  deed,  the 
statement  by  the  grantor  that  he  had  received 
so  much  money  would  be  res  Inter  alios  acta; 
it  would  be  hearsay  pure  and  simple.    A  state- 
ment made  by  a  stranger  that  he  had  con- 
cluded a  transaction  with  another  stranger 
can  have  no  binding  effect  upon  third  persons. 
It  is  certainly  not  entitled  to  be  received  as 
evidence  without  the  sanction  of  an  oath  made 
by  some  witness  acquainted  with  the  fact 
In  Lloyd  V.  Lynch,  28  Pa.  St.  424,  the  court, 
speaking  of  an  acknowledgment  of  the  pay- 
ment of  the   consideration   contained   in   a 
deed,  as  it  affected  strangers  to  the  Instru- 
ment, said:    "Against  them  it  is  nothing  but 
hearsay.     It  is  a  mere  ex  parte  declaration 


not  under  oath,  taken  without  any  opportuni- 
ty to  cross-examine.  It  has  long  been  settled 
that  such  declarations  are  not  evidence 
against  strangers." 

Mr.  A.  R.  White  was  called  by  defendant 
as  a  witness  to  prove  the  character  and  con- 
dition of  the  neighborhood  and  property  on 
North  street  between  Centre  and  Saratoga, 
now  facing  the  main  structure  of  the  defend- 
ant, as  they  existed  before  the  structure  was 
built,  and  its  present  character  and  condition; 
and  also  to  show  the  character  and  condition 
of  the  improvements  between  Saratoga  and 
Lexington  streets  opposite  the  southern  in- 
clined approach  to  the  elevated  structure. 
The  defendant  offering  to  follow  up  this  tes- 
timony by  proof  that  the  southern  Inclined  ap- 
proach Is  practically  a  counterpart  ef  the 
northern  approach.  The  testimony  was  re- 
jected, and  the  defendant  took  an  exception. 
We  will  consider  these  questions,  although  the 
exception  is  not  taken  in  such  manner  as  to 
present  both  of  them.  We  presume  that  it 
was  the  Intention  of  the  defendant  to  follow 
the  evidence  by  testimony  showing  the  effect 
of  the  building  of  the  elevated  road.  The  dis- 
tances are  not  Shown  In  feet,  but  Saratoga 
street  Is  distant  four  blocks  from  Centre;  and 
Centre  is  distant  four  blocks  from  Eager. 
The  witness  testified  that  In  the  space  be- 
tween Saratoga  and  Eager  there  was  but  one 
lot  which  was  not  occupied  by  buildings,  and 
that  one  was  used  as  a  marble  yard;  that 
there  were  only  two  houses  used  as  dwellings, 
and  their  occupants  kept  barrooms;  that  most 
of  the  property  was  used  for  business  pur- 
poses and  large  warehouses,  and  that  the 
streets  were  "honeycombed"  with  the  tracks 
of  steam  railroads;  that  there  was  no  vacant 
land  between  Saratoga  and  Lexington,  and 
that  opposite  the  structure  there  is  a  church, 
and  the  Hibernian  schoolhouse,  and  that  there 
are  stables,  the  express  company,  and  a  paint 
shop.  Evidence  had  been  given  that  the  Gar- 
rett property  was  vacant  land,  and  bef<we  the 
construction  of  the  railroad  was  suitable  for 
dwelling  houses.  As  the  property  in  regard 
to  which  the  evidence  was  proposed  was  ex- 
tremely different  from  the  Garrett  lot,  we 
think  that  the  effect  upon  its  value  caused  by 
the  construction  of  the  railroad  would  fur- 
nish no  aid  In  ascertaining  the  effect  on  the 
Garrett  lot.  The  defendant  offered  evidence 
that  the  value  of  the  Garrett  property  had  not 
been  diminished  by  the  building  of  the  road, 
and  also  evidence  that  It  bad  been  Increased 
by  It  Both  parties  offered  prayers  for  the 
Instruction  of  the  Jury.  The  question  to  be 
decided  was  whether  the  lot  had  been  dimin- 
ished In  value  by  reason  of  the  elevated 
structure  In  front  of  U,  and.  If  so,  what  was 
the  extent  of  the  injury.  Ordinarily,  the  ques- 
tions would  be  settled  by  a  comparison  of 
values  before  and  after  the  erection  of  the 
structure;  but,  in  case  there  were  a  general 
advance  In  the  value  of  property  in  the  neigh- 
borhood from  the  growth  and  progress  of  the 
city  or  from  any  other  cause,  this  test  would 
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not  be  snfficlent  To  state  a  hypothetical 
case:  Suppose  that  a  lot  Is  worth  $30,000,  and 
that  It  Is  injured  by  the  railroad  to  the  ex- 
tent of  $10,000,  thus  reducing  Its  yalue  to  $20,- 
000;  and  that  after  the  building  of  the  rail- 
road there  Is  a  general  rise  In  the  value  of 
property  In  the  neighborhood,  and  that,  par- 
ticipating In  this  improTement,  the  ralue  ot 
the  lot  at  the  time  of  the  trial  reaches  $40,- 
000,  which  Is  more  than  it  was  worth  before 
the  road  was  bnllt.  The  raUroad  cannot  b« 
exempted  from  liability  for  the  damage  which 
It  has  done  by  the  circumstance  that  the  In- 
jured property  has  received  the  benefit  of  the 
general  prosperity.  The  railroad  has  inflicted 
an  Injury,  and  the  property  still  suffers  from 
the  effect  of  It  If  the  damage  had  not  been 
done,  the  value  of  the  lot  would  have  been 
greater,  and  this  Increase  in  reasonable  proba- 
bility would  be  at  least  equal  to  the  extent  of 
the  Injury. 

It  has  been  argued  for  the  appellant  that 
"the  building  and  use  of  the  structure"  has 
Increased  the  value  of  the  .lot.  We  do  not 
suppose  that  he  means  obstructing  access  to 
the  lot,  and  reducing  the  width  of  the  open 
street  In  front  ot  It,  has  Increased  its  value, 
but  that  the  existence  of  the  railroad  by  In- 
creasing and  improving  the  facilities  of  travel, 
and  in  other  ways,  has  conferred  benefits  up- 
on the  property.  It  Is  insisted  that  these 
should  be  taken  into  consideration  by  the 
jury,  and,  If  they  are  found  to  equal  the  In- 
jury, that  the  verdict  ought  to  be  for  the  de- 
fendant. There  has  been  some  conflict  of 
opinion  In  the  courts  on  this  question.  We 
cannot  do  better  than  to  quote  a  passage  from 
a  recent  work  of  great  value,  where  the  re- 
sult of  the  wei^t  of  authority  is  stated.  We 
refer  to  Elliott  on  Railroads,  and  we  make  an 
extract  from  volume  S,  g  989:  "Where  the 
construction  of  a  railroad  adds  Increased  value 
to  the  land  of  an  individual  difllerent  in  Its 
nature  from  the  ben^t  to  the  general  com- 
munity, he  receives  a  special  benefit  which 
lessens  his  Injury  or  loss,  so  that  he  really 
sustains  no  Injury  or  loss  except  that  which 
is  above  and  beyond  the  amount  of  the  p6- 
collar  benefit  whicn  the  construction  of  the 
raUroad  confers  upon  him  by  enhancing  the 
value  of  that  part  of  his  land  which  Is  not 
appropriated.  But  where  the  landowner  reaps 
no  advantage  peculiar  to  himself,  but  only 
such  as  is  shared  by  the  community  at  large, 
there  is  reason  for  excluding  the  benefits 
from  consideration.  Special  benefits  may  be 
said  to  be  such  as  are  direct,  and  peculiar 
to  the  land;  general  benefits,  such  as  are  be- 
stowed upon  other  lands  of  similar  character 
and  situation  in  the  same  vicinity."  This  is 
the  doctrine  in  this  state.  Slilpley  v.  Railroad 
Co.,  34  Md.  343;  Friedenwaid  v.  City  of  Bal- 
timore, 74  Md.  126,  21  AtL  555.  We  suppose 
that  we  have  shown  our  approval  of  the  rul- 
ing of  the  trial  court  on  the  prayers.  We 
think,  however,  the  court  might  prc^terly  have 
rejected  the  defendant's  third  prayer.  It 
seems  to  liave  been  drawn  on  the  theoiy  that 


the  running  of  the  passenger  cars  conferred 
benefits  on  the  lot.  There  was  no  evidence 
of  any  special  benefits,  and  we  have  already 
given  our  opinion  In  reference  to  general  ben- 
efits.   Judgment  affirmed. 


PARRINOTON  et  aL  v.  PUTKAM  et  aL 

(Supreme  Judicial  Court  of  Maine.    June  4. 

1897.) 

Charitics— RssTRicnoNS— WiL&a — ^Riohts  or 
Heirs. 
The  Maine  Eye  and  Ear  Infirmary  is  a  dur- 
itable  association,  organized  under  a  general  stat- 
ute which  allows  it  to  take  and  bold,  by  pui^ 
chase,  gift,  devise,  or  bequesL  personal  or  real 
estate,  in  all  not  exceeding  $100,000  in  valoe 
owned  at  any  one  time.  The  institution  already 
has  that  full  amount  of  property  as  capital,  and, 
if  it  receives  the  penonal  and  real  estate  be- 
queathed and  devised  to  it  in  trust  for  ctiaritable 
purposes  by  the  late  Ira  P.  Farrington,  it  will 
then  possess  the  property  so  bequeathed  and  de- 
vised in  excess  of  the  amount  authorized  by  its 
act  of  organization.  The  next  of  Idn  of  the 
testator,  by  a  bill  in  equity  instituted  after  tlie 
probate  of  the  will,  against  the  corporation  and 
the  executors,  seek,  for  tliis  cause,  to  have  snch 
provisions  of  the  wiU  declared  to  be  inopeiatiTe 
and  void. 

Held,  that  the  will  is  valid  on  its  face,  there 
being  no  statute  in  this  state  limiting  the  te«ta- 
mentary  capacity  of  the  testator;    that  the  limi- 
tation, in  the  charter  of  the  corporation,  of  the 
amount  pf  property  it  may  hold,  was  mainly  in- 
tended as  a  regulative  and  directory  provision, 
and  is  only  impliedly,  and  not  expressly,   pro- 
hibitory,   no   penalties   lieing   attached    thereto; 
that  the  charter  is  a  contract  or  compact  between 
the  corporation  and  the  state,  the  Umitation  be- 
ing for  the  benefit  of  the  general  public  repre- 
sented by  the  state,  and  not  for  the  heirs  of  the 
testator    or   any    particular  persona;    that   any 
transgression  of  the  compact  by  tlie  corporatioo 
in  accepting  excessive  devises  or  bequests  ia  an 
offense  only  against  the  state,  and  in  no  sense  an 
offense  a^inst  the  heirs  of  the  testator  or  his 
next  of  km;    tliat  the  contested  devises  and  be- 
quests are  voidable  only,  and  not  void,  and  must 
be   treated   as  valid  until  declared   void;    that 
whether  they  shall  he  declared  void  or  be  permit- 
ted to  remain  as  valid  is  a  question  of  policy  or 
expediency,  which  the  state  must  determine  for 
itself, — a  governmental,  and  not  a  judicial,  ques- 
tion;   that  such  question  can  only  be  determined 
in  a  direct  proceeding  originated  by  the  state 
through  its  representative  offlcere,  and  not  by 
any  collateral  i>roceeding  brought  by  or  for  the 
benefit  of  any  individuius  to  set  such  provisions 
aside;  and,  finally,  that  the  state  has  not  hither- 
to, in  the  present  conditipn  of  its  diaritable  insti- 
tutions, felt  any  motive  ro  enforce  strict  exac- 
tions  upon   them,    nor  has    the   legislature   yet 
seen  cause  for  placing  reitraint  upon  the  power 
of  testators  to  tequeath  property  to  sudi  instita- 
tions,  a  step  easily  taken  when  deemed  necessaiy 
or  wise  to  do  so. 

(Official.) 

Bill  by  Ira  K.  Farrington  and  others 
against  William  L.  Putnam  and  Thomas  R 
Haskell,  executors  of  the  laat  will  of  Ira  P. 
Farrington,  deceaised,  and  others.  On  excep- 
tions and  final  decree  in  favor  of  respond- 
ents. Exceptions  overruled,  and  decree  af- 
firmed. 

Orvllle  D.  Baker  and  Clarence  Hale,  for 
plaintiffs.  Symonds,  Snow  &  Cook,  C.  L. 
Hutchinson,  Libby,  Robinson  &  Turner,  and 
Edward  Woodman,  for  defendants. 
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FAllRINGTON  t.  PUTNAM. 


PETERS,  O.  J.  Ira  P.  Farrlngton,  the  tes- 
tator, wbose  will  is  called  In  question  by  this 
bill  in  equity,  died  at  tiis  faome  in  Portland, 
December  17,  1894,  leaving  a  will  dated  July 
9,  1881,  and  a  codicU  dated  January  4,  1893. 
The  will  was  probated  in  January,  1895,  In 
the  probate  court  below,  and  approved  by 
this  court  in  the  next  April  af  terwarda.  The 
will,  after  a  most  generous  provision  for  his 
widow,  and  numerous  bequests  to  his  rela- 
tives, besides  several  large  bequests  to  cer- 
tain local  charities  other  than  those  to  be 
herein  named,  contains  the  following  residu- 
ary clause: 

"Fifth.  All  the  rest  and  residue  of  estate, 
real  and  personal  or  mixed,  wherever  situate, 
which  I  may  own  at  my  decease,  or  which  I 
may  then  have  the  right  to  dispose  by  will, 
Including  all  and  any  of  the  foregoing  lega- 
cies, devises,  and  other  provisions  which 
may  in  whole  or  in  part  lapse  or  for  any  rea- 
son fall,  I  give  the  Maine  Eye  and  Ear  In- 
firmary in  the  city  of  Portland,  Incorporated 
according  to  the  statutes  of  Maine,  the  Maine 
General  Hospital,  and  the  Portland  Public 
Library,  share  and  share  alike,  upon  trusts 
nevertheless,  as  follows: 

"The  one-third  given  said  Bye  and  Ear  In- 
firmary shall  be  maintained  as  a  separate 
fund,  designated  as  the  'Farrlngton  Fund,' 
held,  invested,  and  reinvested,  and  the  net 
income  thereof  applied  forever,  annually  or 
oftener,  to  the  charitable  purposes  of  the 
corporation. 

"Likewise,  the  one-third  given  the  Maine 
General  Hospital  shall  be  In  the  same  man- 
ner maintained  as  a  separate  fund,  designat- 
ed as  the  'Farrlngton  Fund,'  held,  invested, 
and  reinvested,  and  the  net  income  thereof 
applied  forever,  annually  or  oftener,  one  half 
for  the  support  of  free  beds  in  its  hospital, 
to  be  known  as  the  'Farrlngton  Free  Beds,' 
and  the  other  half  to  the  general  charitable 
panwses  and  the  maintenance  of  the  corpo- 
ration. 

"And,  likewise,  the  one-third  given  the 
Portland  Public  Library  shall  be  in  the  same 
manner  maintained  forever  as  a  separate 
fund,  designated  as  the  'Farrlngton  Fund,' 
held.  Invested,  and  reinvested,  and  the  net 
income  thereof  applied  forever,  annually  or 
oftener,  to  the  support  of  the  library  of  said 
corporation. 

"Provided,  nevertheless,  that  whatever 
principal  sum  or  sums  may  come  hereunder 
to  the  Portland  Public  Library  shall  be  paid 
to  the  city  of  Portland  on  the  following 
trusts,  namely: 

"To  pay  thereon  perpetually  interest  semi- 
annually, at  the  rate  of  four  (4)  per  cent, 
per  annum,  to  the  Portland  Public  Library, 
said  interest  to  be  applied  as  aforesaid  by 
said  Portland  Public  Library  to  the  support 
of  its  library. 

"Said  fund  shall  be  entered  on  the  books 
of  the  city  as  the  'Farrlngton  Fund  for  the 
Benefit  of  the  Portland  Public  Library,'  and 


the  interest  so  paid  by  the  dty  shall  be  en- 
tered on  the  books  of  the  Portland  Public 
Library  as  interest  from  such  'Farrlngton 
Fund.' 

"If  the  city  shall  decline  to  accept  the  same 
on  the  trust  aforesaid,  or  if,  for  two  year:) 
after  request  In  writing  by  my  executors 
to  accept  the  same  as  aforesaid,  the  city 
shall  neglect  so  to  accept,  I  direct  that  said 
principal  sum  or  sums  be  paid  to  said  Port- 
land Public  Library,  to  be  held,  invested, 
and  reinvested,  and  the  net  income  thereof 
applied  as  hereinbefore  set  out." 

The  testator  names  Hon.  William  L.  Put- 
nam and  Hon.  Thomas  H.  Haskell  as  execu- 
tors, and  confers  certain  authority  over  bis 
estate  on  them  as  such  executors,  as  follows; 
"I  give  the  executors  full  possession,  man- 
agement, and  control  of  all  my  real  estate, 
wherever  situate,  subject  to  the  devise  of 
my  beloved  wife;  and  I  authorize  them  from 
time  to  time  to  lease,  sell,  or  exchange  the 
same,  or  any  part  thereof,  and  to  receive  the 
proceeds  of  such  leases  and  sales,  and  all 
other  incomes  or  other  proceeds  thereof,  for 
the  purpose  of  fully  executing  this  will,  re- 
minding them,  however,  that  their  authority 
over  my  estate,  whether  real  or  personal,  is 
given  solely  for  the  purpose  of  closing  and 
distributing  the  same  as  heretofore  mention- 
ed directed,  with  a  prudent  regard  for  ob- 
taining fair  prices  within  a  reasonable  time 
to  be  taken  therefor." 

The  codicil  is  as  follows: 

"I  hereby  republish  and  reaffirm  said  will, 
except  as  herein  modified. 

"The  gift  of  the  one-thh:d  part  of  the  rest 
and  residue  of  my  estate  to  the  Maine  Gen- 
eral Hospital,  by  the  fifth  clause  of  said  will, 
and  all  gifts  and  devises  In  any  part  of  said 
will  to  said  Maine  General  Hospital,  I  here- 
by revoke;  and  I  hereby  give,  devise,  and 
bequeath  all  the  same  one-third  and  all  other 
said  gifts  and  devises  to  the  Maine  Bye  and 
Bar  Infirmary,  to  hold  to  the  use  of  it  and 
its  successors  and  assigns  forever;  the  same 
to  be  in  addition  to,  and  not  to  affect  or 
change,  the  gifts  and  devises  to  said  Maine 
Eye  and  Eiar  Infirmary  in  said  will  contain- 
ed. I  double  the  gift  of  $20,000  to  the  Home 
for  Aged  Men  of  Portland." 

The  Eye  and  Ear  Infirmary  is  a  charitable 
association,  organized  under  the  general  stat- 
ute which  authorizes  the  formation  of  such 
corporations  (Rev.  St.  c.  65,  {  !)•  Numerous 
kinds  and  classes  of  persons  and  associa- 
tions are  permitted  by  this  section  to  be  or- 
ganized into  corporations,  including  all  so- 
cial, military,  literary,  scientific,  temperance, 
moral,  musical,  agricultural,  and  many  other 
societies  and  organizations.  Section  4  of  the 
chapter  prescribes  as  follows:  "Such  corpo- 
rations may  take  and  hold  by  purchase,  g;lft, 
devise  or  bequest,  personal  or  real  estate,  in 
all  not  exceeding  one  hundred  thousand  dol- 
lars in  value,  owned  at  any  one  time,  and 
may  use  and  dispose  thereof  only  for  the 
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purposes  for  which  the  corporation  was  or- 
ganized." The  constitution  of  the  Infirmary, 
a  public  record,  declares  the  purpose  of  the 
Institution  as  follows:  "The  object  of  the 
corporation  shall  be  the  establishment  and 
maintenance  of  an  Inflrmar;  in  Portland, 
Maine,  where  a  dally  clinic  may  be  held  for 
the  treatment,  free  of  charge,  of  poor  per- 
sons throughout  the  state,  suffering  from  dis- 
eases of  the  eye  and  ear." 

The  bin  alleges  that  the  Infirmary  had,  at 
the  death  of  the  testator,  property  to  the  full 
amount  of  $100,000  in  value,  and  that  any 
additional  amounts  to  be  received  through 
this  will  would  be  in  excess  of  the  limit  al- 
lowed by  its  charter,  and  in  disregard  of  the 
statutes  of  the  state;  and  so  it  further  al- 
leges "that  the  said  Maine  Eye  and  E<ar  In- 
firmary is  incompetent  to  receive  and  in- 
capable of  holding  any  property  beyond  the 
amount  which  it  now  possesses,  and  that  the 
bequests  and  devises  made  to  it  under  item 
6th  of  the  said  will,  and  under  the  codicil 
to  said  will  of  said  Ira  P.  Farrington,  are 
invalid  and  void,  and  revert  to  the  heirs  of 
Ira  P.  Farrington."  The  bill  includes  the  in- 
firmary and  the  executors  as  respondents,  the 
prayer  of  the  same  being  that  the  parties  be 
enjoined,  the  one  against  paying  over,  and 
the  other  against  receiving,  the  devises  and 
bequests  In  execution  of  the  Intention  of  the 
testator. 

Both  of  these  respondents,  the  executors 
and  the  corporation,  filed  general  demnrrers 
to  the  bill,  which  were  sustained  by  the  Jus- 
tice before  whom  the  caae  was  heard  below, 
and  the  case  comes  to  us  on  exceptions  and 
a  final  decree  in  favor  of  the  respondents. 
Mr.  Justice  Strout,  of  this  court,  by  whom 
the  Issues  were  decided,  filed  a  written  Judg- 
ment in  the  case,  from  which  we  reproduce 
that  portion  of  the  same  which  bears  upon 
the  questions  we  propose  now  to  discuss, 
reading  as  follows: 

"This  is  a  bill  in  equity,  and  comes  before 
the  court  on  demurrers.  The  will  of  Ira  P. 
Farrington  contains  a  bequest  to  the  Maine 
Eye  and  Bar  Infirmary.  The  complainants 
allege  that  that  corporation  is  authorized  to 
hold  property  to  the  amount  of  $100,000, 
and  no  more;  and  that  it  now  holds  prop- 
erty to  that  amount,  and  therefore  cannot 
take  the  legacy  given  to  it  by  the  will.  As 
the  demurrer  admits  the  facts,  it  must  be  as- 
sumed that  the  legatee  now  holds  the  full 
amount  of  property  which  it  is  entitled  to 
hold.  It  Is  admitted  to  be  a  public  chari- 
table institution.  Can  It  take  the  legacy  or 
devise?  The  gift  is  from  the  residue  of  the 
estate,  after  payment  of  legacies,  and  may 
Include  both  real  and  personal  property. 

"At  common  law,  corporations  were  en- 
titled to  take  and  hold  real  or  personal  prop- 
erty to  any  amount,  if  it  was  reasonably  use- 
ful and  convenient  in  attaining  its  legitimate 
ends.  In  England,  so  large  an  amount  had 
been  acquired  and  held  by  its  corporations, 


particularly  the  ecclesiastical,  that,  as  a 
measure  of  purely  public  policy,  the  statute 
of  mortmain  was  enacted  to  prevent  the  ac- 
cumulation of  real  estate  In  ecclesiastical 
corporations.  That  statute  has  not  been  gen- 
erally adopted  in  this  country;  but  It  has 
been  deemed  wise  in  many  instances  to  limit 
In  the  charter,  or  by  general  law,  the  amount 
of  property  to  be  held  by  corporations.  In 
this  state,  by  statute,  corporations  are  en- 
titled to  hold  and  convey  lands  and  other 
property.  Rev.  St  c.  66^  {  2.  This  authority- 
is  unlimited,  unless  the  charter  or  general 
law  under  which  the  corporation  is  created, 
or  some  statute,  imposes  a  limit  A  limit 
of  $100,000  Is  imposed  by  the  statute  under 
which  this  corporation  was  created.  Talcen 
In  connection  with  the  common  law  and  the 
general  statute  upon  the  subject,  it  is  ap- 
parent that  the  limitation  upon  this  class  of 
corporations,  not  applicable  to  many  others, 
was  a  matter  of  public  policy.  As  such,  it 
is  for  the  state  alone  to  take  advantage  of 
its  breach.  If  it  chooses,  or  it  may  wal^-e  it; 
and,  consequently,  private  parties  cannot  I>e 
permitted  to  assert  against  the  corporation  a 
violation  of  the  limitation.  The  decided 
weight  of  authority  is  to  this  effect,  and  the 
principle  is  deemed  sound. 

"A  devise  of  lands  operates  a  conveyance 
upon  probate  of  the  will.  The  devisee  takes 
by  purchase.  The  title  may  be  defeated  If 
the  subject  of  the  devise  is  required  for  the 
payment  of  debts.  A  bequest  of  personalty 
also  Is  perfected  in  the  legatee,  at  the  date 
of  the  probate  of  the  will,  subject  to  the 
same  contingency,  although  the  time  of  p&y- 
ment  may  be  deferred  by  the  provisions  of 
the  will  or  the  contingencies  of  administra- 
tion. 

"The  will  in  this  case  gave  to  the  Infirmary 
one  third  of  the  residue  of  the  estate,  after 
payment  of  legacies,  in  trust  to  be  Invested 
and  kept  invested,  the  income  only  to  be  ap- 
plied to  the  charitable  purposes  for  which  the 
Institution  was  organized.  The  codicil  added 
another  third  of  the  residue  to  the  gift,  but 
said  nothing  about  trust;  but  the  fair  con- 
struction of  the  codicil,  taken  In  conneetloQ 
with  the  trust  created  by  the  will,  is  that  the 
trust  attaches  to  the  entire  two  thirds.  The 
effect  of  the  codicil  was  to  Increase  the  one 
third  In  the  original  will  to  two  thirds.  Xo 
other  change  was  Intended  by  the  testator. 
The  whole  scheme  In  his  mind  was  charity. 
The  gift  was  to  a  public  charity,  administered 
by  the  corporation  created  for  that  piu^Kwe. 

"The  infirmary  can  take  the  gift  upon  the 
trusts  specified,  and  hold  It  against  all.  ex- 
cept the  state,  although  the  amount  is  in  ex- 
cess of  the  limitation  in  the  statute. 

"If,  however,  the  infirmary  should  be  re- 
garded as  incompetent  to  take  the  property  in 
trust,  it  being  devoted  by  the  testatm:  to  a 
public  charitable  use,  the  court  would  ap- 
point a  trustee  to  carry  into  effect  the  testa- 
tor's bounty.    A  public  charity,  definite  in  Us 
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objects  as  this  is,  Is  neTer  allowed  to  fall  for 
want  of  a  trustee;  and  If  tbe  trustee  original- 
ly appointed  is  Incapable,  from  any  cause,  to 
take  the  property  and  execute  the  trust,  a 
competent  trustee  will  be  appointed." 

The  question  on  tbe  first  branch  of  the 
case,  therefore,  is  whether  these  devises  and 
bequests  are  absolutely  void,  as  the  com- 
plainants contend,  or  whether  they  are  mere- 
ly voidable,  according  to  the  view  of  the  ques- 
tion taken  by  the  respondents.  After  very 
much  examination  of  the  authorities  pro  and 
c<Hi,  and  careful  consideration  of  the  princi- 
ples which  affect  the  respective  positions  of 
the  parties,  we  feel  forced  to  the  conclusion 
that  the  position  advocated  by  the  complain- 
ants ought  not  to  be  sustained.  We  feel 
very  much  Impressed  with  the  theory,  stated 
in  many  of  the  cases,  that  a  charter  Is  a  con- 
tract between  the  state  and  the  corporation; 
and  that,  for  any  misuse  or  abuse  of  its 
privileges  or  powers,  the  corporation  Is  ame- 
nable to  the  state  only,  no  Individual  having 
anything  to  do  with  the  question.  As  appli- 
cable to  the  present  case,  the  principle  is  that 
if  the  infirmary,  by  accepting  these  bequests 
and  devises,  increases  its  property  ever  so 
much  In  excess  of  the  amount  in  value  which 
the  statute  allows  It  to  possess.  It  would  be  a 
transgression  of  the  law,  which  the  state  can 
prosecute  or  not  as  it  pleases,  and  the  heirs 
of  the  testator  have  no  interest  therein.  As 
l<»tg  as  the  state  does  not  Interfere  for  the 
violation,  it  waives  It,  and  permits  the  in- 
firmary to  retain  the  pnqperty. 

The  general  statute  under  which  this  In-, 
firmary  was  organized  is  not  expressly  pro- 
hibitory, but  rather  regulative  and  directory. 
No  penalties  are  attached,  and  none  Intended, 
more  than  a  possible  forfeiture  of  the  excess- 
ive property  received,  or  of  the  charter,  or  of 
one  or  both.  This  Int^pretatlon  of  the  stat- 
ate  cannot  by  any  possibility  be  harmful  to 
the  community,  as  the  state  can  make  it  as 
stringent  as  it  pleases  at  any  time.  But  thus 
far  the  state  has  had  no  motive  either  to 
amend  the  statute,  or  to  enforce  forfeitures 
for  violation  of  Its  provisions.  And  in  one 
section  of  the  chapter,  relating  to  general  or- 
ganizations, the  legislature  allows  devises,  be- 
quests, and  gifts  to  towns  for  tbe  establish- 
ment or  increase  of  public  libraries,  without 
imposing  any  limitation  whatever.  Kev.  St. 
c.  55,  i  10.  There  cannot  be  an  objection  that 
such  absorption  of  property  excludes  capital 
from  taxation,  because  that  is  a  matter  whol- 
ly within  the  control  of  the  legislature. 

An  overstiict  cmistmctlon  of  the  law,  and 
of  tbe  rights  of  parties  imder  tbe  law  in  tbe 
case  before  us,  is  neither  expedient  nor  rea- 
sonable. Here  Is  an  Institution,  and  the 
only  one  of  the  kind  in  the  state,  and  virtually 
a  state  charitable  Institution  of  the  most  be- 
neficent and  humane  kind,  seeking  money  for 
supporting  Its  very  life  and  existence,  and  to 
enable  it  to  render  assistance  free  of  charge 
to  the  poor  of  the  state  suffering  from  dis- 
eases of  the  eye  and  ear.    This  testator,  who 


had  been  always  a  director  in  the  Institution, 
and  finally  its  president,  knowing  and  fully 
appreciating  its  condition  and  necessities,  alt- 
er making  provisions  for  other  local  charities, 
and  giving  to  his  next  of  khi  preferred  be- 
quests according  to  his  own  Judgment  as  to 
what  they  should  have  out  of  his  estate,  made, 
not  while  In  the  extremities  of  sickness,  but 
nearly  five  years  before  bis  death,  these  lega- 
cies and  devises  for  the  use  of  tbe  infirmary. 
Presumably,  be  and  those  whose  assistance 
he  obtained  to  aid  him  in  executing  his  pur- 
poses never  dreamed  that  there  was  any  ob- 
stacle in  the  way  of  bis  giving,  or  the  liiflrm- 
aiy  receiving,  tbe  bounties  which  he  so  strong- 
ly desired  to  be  charitably  expended.  And 
now  what  a  spectacle  is  presented  if  equity 
be  successfully  Uiv(Aed  to  take  advantage  of 
this  accident  or  mistake,— equity,  whose  boast- 
ed vocation  is  to  relieve  against  accident  and 
mistake,— in  order  to  wrest  from  this  institu- 
tion these  donations  for  the  ben^t  of  dis- 
tant relatives  and  heirs!  What  a  public  mis- 
fortune It  would  have  been  if,  on  account  of 
the  limited  amount  of  capital  it  Is  by  its  char- 
ter privileged  to  hold,  it  had  turned  out  that 
our  oldest  college  in  this  state  was  prevented 
from  receiving  tbe  munificent  bequests  lately 
tendered  to  It  by  deceased  dtlz^is  of  the 
states  of  California  and  New  York,  such  do- 
nations not  having  as  yet  been  actually  re- 
ceived, and  the  state  itself  powerless  to  allow 
tbe  college  to  take  the  gifts  merely  on  ac- 
count of  such  UmitaticHi! 

It  will  be  noticed  that  most  of  the  authcal- 
ties  on  which  tbe  CMnplainants  rely  concede 
that  the  rule  which  we  would  apply  to  de- 
vises is,  at  all  events,  applicable  to  gifts  by 
deed,  the  argument  being  that  in  such  a  case 
as  this  a  deed  would  be  valid,  and  a  devise 
void.  It  seems  inccmsistent  that  such  poten- 
tial consequences  should  attach  to  the  mere 
form  of  transmitting  the  property.  We  do 
not  appreciate  the  Justice  of  saying  that  a 
deed  of  property  ddivered  by  a  donw  chi  the 
day  of  his  death  to  a  corporation  would  be 
good,  and  a  devise  of  the  same  prt^erty  made 
on  tbe  same  day  would  be  bad.  But  the  ar- 
gument by  the  complainants  Is  that  In  the  one 
case  the  transaction  is  executed,  and  in  the 
other  case  that  It  cannot  be  considered  as  ex- 
ecuted without  a  resort  to  the  forms  and  as- 
sistance of  the  courts.  We  think  the  whole 
thing  involves  a  distinction  without  a  differ- 
ence,—a  formal,  but  not  substantial,  distinc- 
tion. Each  mode  of  transfer  needs  the  pro- 
tection and  aid  of  the  law  to  render  it  opera- 
tive. In  the  first  place,  the  will  must  be  pro- 
bated, it  Is  said.  Bat  on  that  question  no  in- 
quiry can  be  instituted  to  see  If  there  be  any 
Impropriety  in  any  particular  devise  or  be- 
quest. The  residuary  bequest  in  this  will  is 
fair  and  proper  on  its  face,  and  that  Is  all  that 
is  required.  The  act  of  probating  tbe  will  is 
the  probating  of  ail  Its  parts.  A  devise  of 
real  estate  vests  such  estate  at  once  In  the 
devisee,  tbe  title  of  such  devisee  being  liable 
to  be  defeated  if  the  estate  be  necessary  for 
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the  payment  of  debts,  or  the  expenses  of  ad- 
ministration. Section  15,  c.  74,  Kev.  St.,  reads 
as  follows:  "No  wlU  Is  effectual  to  pass  real 
or  personal  estate  unless  proved  and  allowed 
In  the  probate  conrt."  This  will  has  been  ap- 
proved by  the  probate  courts  below  and  above, 
with  no  qnestions  or  exceptions  thereto  pend- 
ing. But  It  Is  said  the  bequest  of  the  personal 
estate  cannot  be  carried  Into  effect  untU  a 
distribution  has  been  ordered,  and  the  execu- 
tors' accounts  have  been  approved.  We  think 
that  even  this  fine  technicality  may  be  avoid- 
ed by  the  executors,  if  need  be.  They  would 
be  Justified  in  paj^ng  all  the  property  left  In 
their  hands  as  residuary  estate  without  any 
order  therefor,  should  the  devisees  be  willing 
to  accept  it,  and  discharge  the  executors  from 
their  responsibilities.  A  good  many  estates 
are  settled  by  the  parties  interested,  without 
any  aid  or  wdo:  from  tlie  probate  court 

The  foregoing  reasoning  only  serves  to  il- 
lustrate the  unsubstantial  foundation  upon 
which  it  is  endeavored  to  raise  a  technical  ex- 
cuse for  pronouncing  a  deed  voidable,  and  a 
devise  absolutely  void.  The  true  and  conclu- 
sive answer,  however,  to  this  indefeasible  po- 
sition of  the  complainants,  is  that  it  Is  utter 
assumption  on  their  part  in  declaring  a  devise 
like  this  to  be  void,  when  it  is  voidable  mere- 
ly, and  can  be  rendered  void  In  no  way  other 
tlian  by  the  act  of  the  government  Itself.  No 
wrongful  act  by  a  corporation  renders  its  char- 
ter void,  or  creates  any  forfeiture,  without 
proceeding  by  which  such  forfeiture  shall  be 
established.  A  cause  for  forfeiture  is  not  it- 
self forfeiture.  Tbe  same  section  which  pre- 
scribes the  amount  of  property  which  this  cor- 
poration may  hold,  also  declares  that  it  may 
use  and  dispose  of  the  same  for  the  purposes 
for  which  it  was  organized.  Suppose  tlie  cor- 
poration wrongfully  uses  or  disposes  of  its 
property;  could  any  party  but  the  state  inter- 
vene to  punish  the  corporation  for  such  trans- 
gression 7 

Now,  what  is  there  illegal,  let  us  ask,  In  this 
conrt,  or  in  the  probate  court  below,  acting  in 
the  furtherance  of  bequests  that  are  simply 
voidable,  and  consequently  valid  until  they 
have  been  declared  to  be  otherwise  upon  the 
intervention  of  the  state?  If  the  state  has  the 
exclusive  privilege,  as  it  has,  of  rendering 
the  voidable  bequest  void,  what  Is  there 
wrongful  in  our  regarding  it  as  sound  and 
sufficient  while  the  question  of  Its  validity  is 
not  acted  upon  by  the  state,  or  the  error  is 
waived  or  permitted  by  the  state?  What 
right  has  the  judicial  branch  of  the  govern- 
ment to  dictate  wliat  the  state  should  do 
against  its  vrlll  or  its  policy,  and  decide  a 
question  for  the  state  which  the  state  can  bet- 
ter decide  for  itself?  What  right  has  the 
court  to  deprive  the  state  of  all  importunity 
to  determine  whether  it  will  thus  severely 
punish  this  corporation  for  the  mistake  of  the 
testator,  or  will  waive  or  overlook  it?  Cer- 
tainly, the  state  should  not  be  prevented  from 
making  such  election.  If  courts,  at  the  insti- 
gation of  heirs,  can  refuse  to  act  upon  void- 


able bequests  as  valid  until  avoided  by  the 
state,  then,  as  a  matter  of  course,  the  state 
can  practically  never  have  any  opportunity  to 
exercise  its  discretion  in  such  a  case,  any 
more  than  as  if  such  right  never  existed,  and 
the  court  would  be  assuming  the  prerogative 
of  really  acting  in  oi^osltion  to  the  state. 
The  court  could  not  exercise  any  broad  dis- 
cretion in  the  solution  of  the  question,  while 
the  state  could.  It  certainly  Is  an  excellent 
policy  to  refer  such  questions  to  the  discre- 
tionary power  of  the  state,  which  can  deter- 
mine them,  according  to  the  circumstances, 
upon  the  great  principles  of  Justice  and  gen- 
erosity, and  In  conformity  with  the  wishes 
and  welfare  of  the  whole  community.  Among 
so  many  societies  and  associations  as  are  or- 
ganized under  the  general  statute,  there  will 
always  be  exceptional  cases  where,  from  their 
amount  of  business  or  other  causes,  they  have 
come  to  exceed  the  limitation  of  capital  allow- 
ed them;  and  it  is  reasonable  that  the  state 
should  have  the  privilege,  If  it  pleases,  of  re- 
laxing the  statutory  restraints  in  such  ex- 
ceptional cases.  And  the  circumstances  of  the 
present  case  make  the  strongest  appeal  for 
the  protection  of  this  devisee  against  the  loss 
of  the  generous  gifts  to  it  from  one  who  loved 
the  institution  as  he  would  have  loved  bis 
child,  and  who  devoted  to  its  interests  his 
time  and  services,  and,  as  he  supposed,  a 
goodly  share  of  his  estate  which  had  been 
earned  by  his  Industry  and  economy  for  a 
long  lifetime.  And  it  may  not  be  amiss  to 
state  the  fact  that  the  l^slature  has  lately 
increased  the  limitation  of  capital  v^hich  the 
infirmary  may  hold  from  |100,000  to  $1,000,- 
000. 

There  Is  but  little  authority,  either  English 
or  American,  favoring  the  conclusion  that  be- 
quests or  devises  not  strictly  authorized  by 
law  are  to  be  considered  void.  Instead  of  void- 
able. This  will  be  seen  in  the  examination  of 
cases  in  this  country  to  be  made  in  the  prog- 
ress of  this  discussion.  But  it  may  abo  M 
worth  the  while  to  notice  what  application 
has  been  made  of  the  principle  by  the  English 
courts  In  view  of  the  statutes  of  mortmain,  as 
existing  in  that  country.  In  Grant  on  Cor- 
porations (a  reputable  English  work  on  the 
subject),  at  star  page.  101,  the  author  states 
the  doctrine  as  follows:  "The  meaning  of 
the  term  'unlicensed  corporation'  Is  this:  As 
was  observed  above,  the  conveyance  of  lands 
to  a  corporation  was  not  made  void  to  all  in- 
tents and  purposes  by  the  statutes  of  mort- 
main, but  only  voidable  at  the  option  of  the 
lords  and  the  crovm.  Consequently,  if  the 
mesne  lords  and  the  crown  all  consented  to 
waive  the  escheat,  each  in  their  respective 
rights,  the  corporation  to  whom  the  land  was 
granted  enjoyed  the  property  tmmolested.  In 
process  of  time,  the  rights  of  the  lords  becom- 
ing difficult  to  trace,  a  license  from  the  crown 
was  generally  considered  sufficient  to  ascer- 
tain the  right  of  property  to  the  corporation; 
and  this  license  it  became  usual  for  corpoia- 
tions  to  obtain  from  the  crown,  enabling  them 
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to  take  lands  to  auch  a  raloe,  sotvltbstand- 
iDg  the  statntee  of  mortmain.  In  gtrlctneas, 
however,  the  liceose  to  hold  In  mortmain  was 
only  a  Tralver  of.  the  right  of  the  croini  to 
enter  on  the  lands  alienated;  for  as  no  royal 
charter  can  per  ae  take  away  the  property,  or 
prejudlc«  the  Interest  of  the  subject,  snch  li- 
cense did  not  abrogate  the  right  of  the  mesne 
lords  to  enter,  and  therefore  with  respect  to 
them,  the  corporation  was  not  secure  nntll  the 
lapse  of  the  periods  respectively  limited  for 
the  assertion  of  their  rights.  In  fact,  tiie 
king's  license  had  only  the  effect  of  waiving 
the  crown's  right  to  the  escheat,"  etc.  The 
author  further  says:  "The  question  Is  <tf  the 
nx>re  Importance,  as  there  Is  no  donbt  that 
many  corporations  have  greatly  exceeded  the 
limits  of  their  license,  and  hold  such  surplus 
lands  without  any  right  derived  from  It  for 
their  doing  so.  It  Is  clear,  however,  that.  If  a 
corporation  have  exhausted  their  lioense  to 
hold  in  mortmain,  the  fact  does  not  make  a 
devise  or  conveyance  to  them  void.  The  only 
result  iB  that  they  may  take,  though,  unless 
they  can  obtain  an  extension  by  the  crown  of 
their  license,  they  cannot  hold,  the  lands,  mi- 
less  the  mesne  lords  and  the  crown  choose  to 
sleep  upon  their  respective  titles." 

The  cases  in  this  country,  most  of  them 
which  favor  the  principle  that  an  estate  in 
the  condition  diis  is  goes  to  the  heirs  of 
a  testator  rather  than  to  the  devisee,  seem 
to  inculcate  the  Idea  that  the  heirs  may  waive 
their  right  so  as  to  allow  the  estate  to  pass  to 
the  devisee.  And  we  have  not  the  slightest 
doubt  that,  but  for  the  Interference  of  the 
heirs  in  the  present  case  by  this  bill  In  equity, 
no  obstacle  would  have  stood  in  the  way  of 
a  complete  administration  of  the  testator's 
estate,  according  to  his  dearly-expressed  in- 
tention. No  court  would  have  had  the  least 
hesitation  In  following  the  ordinary  course 
of  procedure,  or  would  have  entertained  the 
tboagbt,  800  moto,  of  instituting  inquiry 
to  see  whether  the  bequests  hi  question  were 
valid  or  not  But  why  should  a  bequest,  In- 
valid when  not  consented  to  by  the  Aelrs,  be- 
come unobjectionable  when  such  consent  is 
obtained?  If  Illegal  as  coming  from  the  testa- 
tor, why  not  Just  as  illegal  when  coming  from 
tbe  testator  and  bis  heirs?  Such  considera- 
tions as  these  go  to  show  how  illogical  and 
nntenable  a  position  it  is  to  denominate  the 
devises  and  bequests  in  the  present  will  abso- 
lut^y  void. 

Bach  side  relies  on  certain  authorities  in  de- 
fense of  Its  position,  and  between  the  two 
sides  many  have  been  referred  to.  The  first 
one  relied  on  by  the  complainants,  and  prob- 
ably one  of  the  earliest  decisions  on  the  ques- 
tion in  this  country,  is  Trustees  v.  Chambers' 
Ex'rs  (reported  in  18S7)  3  Jones,  Kq.  251. 
Tbe  same  question  arose  there  that  exists 
here,  and  the  case  was  decided  according  to 
the  contention  of  the  complainants  in  this  case. 
It  'went  on  the  theory  that,  as  the  college  was 
seeking  to  obtain  an  illegal  bequest,  the  law 
could  not  assist  it  to  do  so,  and  that  the  be- 
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quest  was  absolutely  void.  It  was  a  severe 
and  technical  decision,  reasoned  out  without 
the  aid  of  authorities,  as  few  in  this  country 
existed  to  throw  light  on  the  subject  at  that 
time.  But  the  opinion  admits  that  its  severe 
doctrine  did  not  ai^ly  to  real  estate,  and  cmly 
to  personal  property.  Should  that  be  tbe  law 
In  this  state,— and  we  do  not  see  why  not  if 
the  law  of  that  case  Is  to  prevail  here,— it  may 
turn  out  that  the  residuary  clause  here  is  valid 
as  operative  only  on  real  estate.  But,  in  our 
Judgment,  the  dissenting  opinion  in  that  case 
by  Nash,  C.  J.,  is  more  satisfactory  than  the 
prevailing  opinions  deliva ed  by  the  two  asso- 
ciate Justices.  The  argument  of  the  chief 
Justice  is  more  in  consonance  with  the  doctrine 
which  has  grown  up  since  that  day.  The 
chief  Justice,  after  declaring  that  the  restric- 
tion as  to  amount  of  corporate  property 
is  merely  directory,  and  that  the  bequest  was 
not  void,  Init  at  tbe  most  voidable,  goes  on 
to  say:  "If  the  restriction  Is  a  condition.  It 
is  a  condition  subsequent,  for  a  breach  of 
whldi  no  action  can  be  taken  against  a  cor- 
poration but  by  the  sovereign,  and  with  the 
latter  and  Its  ofBdals  it  Is  a  matter  of  discre- 
tion whether  a  forfeiture  will  be  enforced  or 
not  To  work  a  forfeiture  of  chartered  priv- 
ileges, there  must  be  something  more  than 
accidental  negligence,  excess  of  power,  or  mis- 
take; there  must  be  something  wrong  arising 
from  willful  abuse  or  neglect.  There  is  here 
no  Judicial  forfeiture,  for  none  has  been  Judi- 
cially pronounced.  Granting  that,  by  tak- 
ing the  whole  of  the  property  devised,  the 
total  amount  would  exceed  in  value  what  the 
corporation  waa  entitled  to  possess,  and  there- 
by its  charter  might  be  forfeited,  can  the  de- 
fendants (executors)  or  next  of  kin  take  ad- 
vantage of  the  condition  In  these  proceedings? 
A  charter  Is  a  ccmtract  between  the  corponii- 
tlon  and  the  sovereign.  It  Is  weU  settled  that 
none  but  the  parties  and  their  privies  can  take 
advantage  of  a  breach  of  a  condition.  Now, 
neither  Mr.  Chambers  (donor)  nor  his  exec- 
utors, nor  his  next  of  kin,  are  any  parties  or 
privies  to  this  contract.  UpMi  what  principle, 
then,  is  it  that  the  executor  can  refuse  his  as- 
sent to  this  legacy  to  the  college,  or  upon  what 
principle  can  the  next  of  kin  claim  It  or  any. 
portion  of  it?"  And  the  chief  Justice  con- 
siders many  English  cases  hi  support  of  bis 
plain  prt^sitlons,  and  we  are  only  prevented 
from  quoting  more  at  length  from  his  opinion 
by  the  want  of  space. 

The  next  case  cited  by  the  complainants  is 
that  of  Cromie's  Heirs  v.  Sodety  (dedded  in 
1867)  3  Bush,  36S.  And  this  case  we  con- 
sider more  favorable  to  the  party  against 
whom  It  Is  cited  than  to  the  party  citing  It 
It  appears  that  a  citizen  of  Kentucky  mad* 
different  bequests  in  his  will,  and  among  them 
one  to  an  incorporated  society  In  the  state  ot 
New  Tork,  which  already  possessed  all  the 
property  that  the  laws  of  New  York  allowed  It 
to  have  for  Its  capital.  The  testator's  hdrs 
contested  the  validity  of  the  bequest  on  that 
account.    The  opinion  of  tbe  court  is  peculiar, 
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and  BavorB  a  little  of  Judicial  sectionalism. 
While  it  was  admitted  that  the  remedy  for 
taking  an  excess  of  capital  would  be  in  a  for- 
feiture of  some  kind,  and  that  tbe  forfeiture 
wonld  belong  to  the  state  of  New  Tork,  still 
It  was  thought  inexpedient  to  send  It. there, 
because  that  state  might  apply  tlie  proceeds 
of  any  forfeiture  for  purposes  difterent  from 
the  objects  to  which  the  same  would  be  ap- 
plied In  Kentucky;  and  so  it  was  held  that  as 
Kentucky  could  not  avail  Itself  of  any  for- 
feiture for  the  fault  of  a  foreign  corporation, 
and  as  New  York  should  not  have  it  under  the 
circumstances,  the  heirs  of  the  testa;tor  living 
in  Kentucky  better  have  the  benefit  of  the 
same.  But  the  court  speaks  significantly  on 
the  legal  question  as  follows:  "The  question 
of  title  is  between  the  corporation  and  tbe 
owner  of  the  forfeited  right.  •  •  •  The 
limitation  In  this  case  is  a  mere  matter  of 
state  policy,  and  the  state  of  New  York  can 
alone  take  advantage  of  its  violation."  And 
then  the  court  goes  on  to  justify  its  withhold- 
ing from  New  York  what  It  admits  belongs  to 
that  state,  and  its  giving  the  same  to  the  heirs, 
in  tbe  manner  following:  "But,  notwithstand- 
ing this  legal  conclusion,  should  a  court  of 
equity  enforce  the  devise  against  the  heirs 
when,  if  the  limitation  has  been  transcended, 
the  state  of  New  York  may  taie  from  the 
devisee  the  excess  over  the  maximum  of  the 
prescribed  value,  and  their  court  might  thus 
give  it,  whatever  It  may  be,  to  an  object  never 
contemplated  by  the  testator,  and  to  wMch 
he  never  would  have  devised  it?  The  answer 
is,  clearly  not."  The  opinion  concedes  the 
point  precisely  as  the  defense  in  tbe  present 
case  claims  it  to  be,  but  avoids  Its  enforcement 
on  account  of  the  peculiar  situation  of  the  par- 
ties to  be  afltected  by  the  result. 

The  case  of  Chamberlain  v.  Chamberlain, 
43  N.  Y.  424,  Is  dted  by  the  complainants  as 
an  authority  favoring  the  position  espoused  by 
them.  The  opinion  on  this  point  Is  not  forti- 
fied by  any  authorities,  is  quite  brief  as  far  as 
relates  to  tbe  present  question,  and  gives  as  a 
reason  for  its  conclusion  that  "unlimited  trusts 
of  this  character  might  become  an  unmitigated 
evil."  But,  let  us  ask,  is  that  a  question  for 
.  the  courts  to  determine,  or  is  it  for  the  state,— 
a  judicial,  or  is  it  a  governmental,  power  or 
policy?  Cannot  the  state,  by  its  representa- 
tive officers,  r«gulate  the  tendency  of  the  so- 
called  evil,  with  their  power  of  instituting  pro- 
ceedings for  forfeitures  and  escheats,  or  can- 
not the  state,  by  its  legislative  power,  en- 
tirely prevent  It  by  penalties  or  provisions  to 
that  end  whenever  it  sees  fit  to  do  so? 

But  the  opinion  in  the  case  dted  admits  as 
much  when  it  goes  on  to  say:  "Doubtless  the 
restriction  on  corporations  is  a  governmental 
regulation,  and  one  of  policy,  to  be  oiforced 
by  the  government."  That  is  precisely  what 
the  respondents  are  contending  for.  Then  the 
opinion  adds:  "But  an  individual  whose  In- 
terests are  affected  may  also  Insist  on  the  legis- 
lation as  a  restriction."  Tha-e  is  precisely 
tbe  difCerence  between   that  case  and  this. 


The  effect  of  the  reasoning  in  that  case  is 
that  such  an  excessive  bequest  is  voidable 
only,  and  not  void,  but  that  it  may  be  avoided 
by  the  government  or  by  the  heirs  of  the  testa- 
tor. On  the  other  hand,  the  present  respond- 
ents admit  that  such  a  bequest  is  voidable, 
and  contend  that  it  can  be  avoided  only  by  the 
state;  that  the  bequest  is  not  of  itself  a  for- 
feiture, but,  at  most,  a  cause  for  forftitnre. 
It  seems  to  us  inconsistent  to  declare  that 
the  heir  has  tbe  same  right  as  the  state,  for 
in  such  case,  as  we  have  said  before,  tbe  heir 
would  practically  have  the  exclusive  risht  of 
repudiation,  and  the  state  have  none.  Should 
not  the  state  control  its  own  policy  and  actioB 
on  the  question?  Nor  do  we  see  how  tbe  ap- 
prehended evil  of  trusts  Is  going  to  be  pre- 
vented by  regarding  deeds  of  trust  T<ridable, 
and  devises  void. 

The  complainants  also  rely  very  much  on  the 
Cornell  University  Case,  reported,  in  ISSSt 
under  the  title  of  In  re  McGraw's  Estate,  lU 
N.  Y.  06,  19  N.  B.  233,  a  strongly  stated  case, 
and  In  point  here,  excepting  as  the  Netr  YoriE 
policy  difiters  from  the  policy  maintained  else- 
where, and  as  the  municipal  law  there  differs 
from  the  statutes  of  other  states,  and  estpecial- 
ly  from  the  statutory  system  of  our  own  state. 
It  is  there  held  that  such  devises  and  beqnests 
as  these  are  absolutely  and  Irrevocably  void, 
and  in  this  resi)ect  the  case  is  not  i^olly  con- 
sistent with  the  views  expressed  by  the  same 
court  In  the  Chamberlain  Case,  already  com- 
mented on,  and  is  In  great  advance  of  ant- 
doctrine  expressed  in  any  previous  case  is 
that  state.  The  result  is  reached  by  an  in- 
terpretation "of  the  general  statutes  of  the 
state  relating  to  the  organization  and  holding 
of  property  by  corporations  of  the  class  of 
Cornell  University,  as  the  same  have  been  af- 
fected by  the  terms  of  the  special  charter 
granted  to  it."  While  in  our  own  state  we 
have  no  statute  affecting  the  question  outside 
of  the  terms  of  the  corporate  charter  itself,  or 
of  the  general  law  authorizing  the  charter,  the 
New  York  Code  contains  clauses  touctiing  the 
ability  flf  corporations  to  acquire  property 
whicli  her  court  construes  to  be  expressly  and 
utterly  prohibitory.  The  provisions  are  ot 
themselves  severe,  and  they  are  also  strictly 
and  severely  construed  by  the  New  York  court. 
This  same  case  came  Ijefore  the  supreme  court 
of  the  United  States  afterwards,  and  tliat 
court  declined  to  review  the  decision  of  the 
New  York  court  of  appeals,  upon  the  grvund 
that  no  federal  question  was  presented.  Inas- 
much as  the  decision  sought  to  be  reviewed 
was  based  upon  the  charter  of  the  university 
and  the  municipal  law  of  the  state  of  New- 
York.  Cornell  University  v.  Flske,  136  U.  S. 
152,  10  Sup.  Ct.  775.  The  statute  of  wills  in 
New  York  is  disabling  and  restraining  in  its 
character,  and  prohibits  a  devise  to  a  corpora- 
tion unless  specially  permitted  by  its  charter 
or  by  some  statute  to  take  property  by  devise. 
Her  statutes  on  analogous  subjects  have  been 
restrictive,  and  her  decisions  have  been  accord- 
ingly.   Its    Code    forbade   a   charitable    trust 
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to  be  created  upon  real  estate.  Its  decisions 
decline  to  uphold  a  trust  when  a  trust  exists 
without  a  trustee,  differing  therein  from  the 
decisions  of  other  states.  Mr.  Schouler 
(Schouler,  Wills,  {  26,  note)  says:  "Under  the 
policy  of  the  New  York  Code,  an  unincorpo- 
rated association  appears  to  be  treated  with 
little  favor  as  the  beneficiary  of  a  devlBe." 
The  same  lestrlctlTe  policy  led  Its  highest 
court  to  hold  that  a  mortgage  to  a  national 
bank  to  secure  future  advances,  as  well  as 
past  Indebtedness,  was  Toid  (Crocker  v.  Whit- 
ney, 71  N.  Y.  161);  and  this  doctrine  was 
overruled  by  the  more  liberal  policy  of  the 
United  States  supreme  court  In  Bank  v.  Whit- 
ney, 103  U.  8.  99.  In  Rainey  v.  Laing,  58 
Barb.  453,  the  supreme  court  of  New  York, 
In  a  carefully  argued  and  considered  case,  pre- 
cisely like  the  present,  decided  that  the  de- 
vise was  valid  as  against  all  parties  but  the 
state;  and  the  difference  between  that  opin- 
ion and  the  one  rendered  by  the  court  of  ap- 
peals is  that  the  one  proceeds  upon  the  liberal 
policy  more  generally  entertained  by  courts, 
and  the  other  was  governed  by  the  more  re- 
stricted and  peculiar  policy  of  the  Code  and 
courts  of  New  York.  The  case  of  Wood  ▼. 
Hammond,  16  R.  I.  96,  17  Atl.  324,  and  18 
Atl.  198,  Is  also  relied  on  by  the  complainants 
as  an  authority  of  Importance  in  their  favor, 
— a  case  which  follows  the  opinion  of  the  New 
York  court  in  the  McGraw  Case,  and  in  point 
corroborates  that  opinion.  See,  also,  Cogge- 
shall  v.  Home  for  Friendless  Children,  18  R. 
I.  696,  ai  AU.  694.  The  only  other  case  cited 
on  this  branch  of  the  case  in  behalf  of  the 
complainants  Is  De  Camp  v.  Dobbins,  31  N. 
J.  Eq.  671,  and,  as  the  defense  also  relies  on 
the  same  case  reported  in  an  earlier  volume, 
we  will  defer  commenting  on  that  authority 
nntil  we  make  a  cursory  review  of  some  of 
the  adjudged  cases  cited  on  the  other  side  of 
the  question. 

In  oppo:3ition  to  the  doctrine  attempted  to  be 
maintained  by  the  complainants,  the  respond- 
ents have  cited  quite  an  array  of  cases,  both 
of  a  direct  and  Indirect  bearing  on  the  ques- 
tion, some  of  which  will  receive  our  examina- 
tion. 

The  first  on  the  list  is  Jones  v.  Habersham, 
107  U.  8.  174,  2  Sup.  Ct.  336,  a  ease  of  devise 
precisely  in  point,  where  Gray,  J.,  delivering 
the  opinion  of  the  court,  said:  "But  there  are 
two  conclusive  answers  to  this  argument: 
First,  restrictions  imposed  by  the  cliarter  of 
the  corporation  upon  the  amount  of  property 
it  may  hold  cannot  be  taken  advantage  of  col- 
laterally by  private  persons,  but  only  by  the 
state  which  created  it."  This  case  is  assail- 
ed in  the  argument  of  counsel  In  several  ways, 
and,  we  think,  without  actual  effect.  It  is  said 
that  It  is  brief,  but  its  brevity  indicates  the 
assurance  wiiich  the  learned  Justice  felt  that 
Ills  proposition  was  correct.  It  is  also  ob- 
jected to  the  force  of  the  opinion  that  two 
grounds  are  given  for  the  result  to  stand 
upon.  Bat  the  ground  invoked  by  the  re- 
spondents is  first  glyea  as  of  first  importance. 


and  this  as  well  as  the  other  ground  Is  de- 
clared to  be  conclusive.  It  is  further  objected 
that  the  cases  cited  in  support  of  the  prc^Ktsi  - 
tion  of  the  opinion  are  not  pertinent  to  the 
issue.  The  opinion  does  not  discuss  tlie  very 
fine  distinction,  which  the  complainants  con- 
tend for,  between  a  gift  by  devise  and  a  gift 
by  deed,  for  the  reason,  undoubtedly,  that  the 
court  entertained  the  belief  that  there  is  no 
real  difference  between  the  two,  and  tliat 
either  is  voidable  only,  and  not  void.  And  so 
the  cases  in  support  of  the  opinion  are  cited 
from  both  classes  of  the  authorities.  One 
voidable  mode  of  gift  cannot  differ  from  any 
other  voidable  mode  In  its  consequences  and 
effect.  And,  If  it  be  admitted  that  a  devise 
of  the  kind  In  question  Is  only  voidable,  aU 
that  the  complainants  are  contending  for  falls 
to  the  ground.  The  learned  counsel  for  the 
complainants  does  not  notice  the  fact  that  the 
same  case  came  to  the  supreme  court  by  ap- 
peal from  the  circuit  court  below,  where  it 
was  elaborately  discussed  by  counsel  and 
court,  on  this  and  other  points;  Mr.  Justice 
Bradley,  of  the  supreme  court,  sitting  In  the 
capacity  of  a  circuit  Judge,  and  delivering  the 
opinion  of  that  court,  reported  in  3  Woods, 
443,  Fed.  Cas.  No.  7,465,  in  which  opinion  the 
learned  Justice,  among  other  things,  remarks 
as  follows:  "It  seems  to  us  that  the  gift  to 
the  Georgia  Historical  Society  is  not  void. 
This,  If  the  society  accepted  the  trust,  may 
have  been  cause  of  forfeiting  its  charter,  but 
the  gift  would  be  none  the  less  vested  in  it 
To  hold  otherwise  would  be  to  render  the  so- 
ciety exempt  from  any  Inquiry  on  the  subject 
at  the  suit  of  the  state.  *  •  •  Certain 
things  there  are  ultra  vires  of  a  corporation 
but  when  it  has  the  power  to  hold  property, 
and  Is  forbidden  to  hold  beyond  a  certain 
amount,  the  matter  being  one  of  degree  mere- 
ly, or  of  more  and  less,  this  is  not  a  question 
of  ultra  vires,  but  of  a  violation  of  its  char- 
ter. A  contrary  rule  would  Involve  many 
absurdities  [the  court  here  stating  some  of 
them].  The  corporation  may  be  amenable  to 
the  penalty  of  violating  its  charter,  but  indi- 
viduals cannot  call  it  in  question.  Its  ten- 
ants must  continue  to  pay  its  rents,  and  its 
debtors  their  debts.  The  state  alone  has  the 
right  to  proceed  against  it.  The  state  may 
see  fit,  or  may  not  see  fit,  to  do  so.  It  would 
depend  on  the  circumstances  of  the  case,  the 
greatness  of  the  excess,  the  causes  which  led 
to  it,  etc.  The  state  may  condone  the  offense, 
and  the  legislature  may  relieve  by  enlarging 
its  powers."  The  late  Justice  Bradley  was 
far  famed  as  an  original  thinker,  and  his 
Idea  that,  if  the  contrary  rule  prevailed,  a  cor- 
poration could  never  be  punished  for  accept- 
ing a  bequest  wtiich  gave  it  property  of  value 
above  the  limit  allowable,  because  it  could 
defend  upon  the  ground  that  the  beque.st  was 
completely  void.  Is  certainly  original  and  for- 
cible. 

A  similar,  if  not  the  same,  question  arose  In 
Bank  v.  Whitney,  103  U.  S.  99,  affecting  the 
present  case  in  several  respects.    The  case 
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was  first  decided  by  the  New  Tork  court  ot 
appeals,  and  its  decision  reversed  by  the  sn- 
preme  court  of  the  United  States.  The  na- 
tional banking  act  allowed  banks  instituted  by 
Its  authority  to  take  mortgages  on  real  estate 
for  certain  specified  purposes,  "and  no  other." 
This  bank  took  a  mortgage  on  real  estate  to 
secure  past  indebtedness,  and  also  for  such 
future  adyances  as  the  bank  might  furnish 
the  mortgagor.  The  latter  branch  of  the 
transaction  was  directly  forbidden  by  the 
banking  act,  the  security  not  being  for  one  of 
the  purposes  permitting  It  to  be  taken,  and 
was  declared  by  the  New  York  court  to  be 
utteriy  void,  but  by  the  supreme  court  to  be 
voidable  on^  natll  rendered  void  by  some  ac- 
tion on  the  part  of  the  federal  government.  In 
the  appellate  court,  Field,  J.,  In  the  opinion, 
says:  "Disregard  for  the  prohibition  only  laid 
the  association  open  to  punishment  by  the 
government.  The  Impending  danger  of  a 
judgment  for  ouster  and  dissolution  was,  we 
think,  the  check,  and  no  other,  contemplated  by 
congress.  The  consequence  Insisted  upon  did 
not  follow.  The  statute  did  not  declare  such 
security  void,  but  was  silent  on  the  subject. 
And,  had  congress  so  intended.  It  could  easily 
have  said  so."  All  of  this  reasoning  Is  as 
fitting  in  the  present  case  as  in  that.  There  is 
nothing  in  the  statute  or  charter  of  the  In- 
firmary stating  that  either  deed  or  devise  to 
It  bestowing  more  property  upon  it  than  $100,- 
000  shall  be  void.  We  have  already  sufficient- 
ly discussed  the  position  that  the  law  com- 
mits no  wrong  by  actively  participating  hi 
the  execution  of  merely  voidable  bequests,  for 
tlie  reason  that  such  bequests  are  to  be  con- 
sidered valid  by  the  courts  until  vacated  or 
avoided  by  the  state  through  its  representa- 
tive officers.  But  that  fallacious  position  of 
the  complainants,  as  we  think  it  is,  was  in- 
volved In  the  case  cited.  The  bank  was  the 
plalntliT,  asking  for  the  aid  of  the  law,  not 
for  defending  a  possession,  but  for  obtaining 
possession.  It  never  had  any  actual  posses- 
sion of  the  land  or  its  proceeds.  Subsequent 
mortgagees  of  the  same  propei-ty  had  the  pos- 
session first  of  the  laud,  and  then  of  Its  pro- 
ceeds. The  bank  was  not  sent  out  of  court 
as  a  party  unworthy  on  that  account  the  pro- 
tection of  the  court.  Peeling  the  force  with 
which  this  case  presses  against  their  position, 
the  complainants  contend  that  there  is  a  sub- 
stantial diflference  between  that  case  and  this. 
We  think,  however,  that  the  principle  support- 
ing both  cases  is  essentially  the  same,  and 
must  seem  to  t)e  so  to  the  mind  of  an  impar- 
tial investigator.  The  legal  authors  so  esti- 
mate It,  as  will  be  seen  hereafter. 

Vidal  V.  Girard's  Ex'rs,  2  How.  127,  may  also 
well  be  regarded  as  a  significant  authority  on 
the  questl(m,  where  Story,  J.,  says:  "If  the 
trusts  were  in  themselves  valid  in  point  of  law, 
It  Is  plain  that  neither  the  heirs  of  the  testator, 
nor  any  other  private  persons,  could  have  any 
right  to  inquire  into  or  contest  the  right  of  the 
corporation  to  take  the  property,  or  to  execute 
the  trusts;  but  this  right  would  exdusiv^  be- 


long to  the  state  in  its  sovereign  capacity,  and 
in  its  sole  discretion,  to  inquire  Into  and  ccm- 
test  the  same  by  a  quo  warranto  or  other  prop- 
er Judicial  proceeding." 

In  harmony  with  these  fedeial  cases  Is  the 
very  recent  decision  of  the  same  question  by 
the  Maryland  court  of  appeals  In  the  case  of 
Hanson  v.  Little  Sisters  of  the  Poor,  79  Md. 
434,  32  AtL  1052,  affirmed  January,  1887,  in 
Society  V.  Everett  (Md.)  36  Ati.  654.  in  which 
the  court  gives  its  reasons  for  preferring  the 
adoption  of  the  doctrine  of  the  federal  courts, 
r&ther  than  that  promulgated  in  the  ComeU 
University  Case  by  tbe  court  in  New  York. 
In  that  case  the  proceeding  was,  as  It  Is  here; 
by  a  blU  In  equity  brought  by  the  heirs  to  have 
the  devise  declared  void.  The  court,  in  its 
opinion,  states  the  question  and  its  decision  of 
It  clearly  where  it  says:  "It  cannot  be  donbted 
that  this  corporation  had  power  to  take  and 
hold  any  estate  or  property  not  exceeding  the 
charter  limits,  and  the  devise,  therefore,  was 
not  void  on  its  face,  and  must  be  held  valid  as 
to  all  the  world  until  it  has  been  determined, 
at  the  instance  of  the  state,  that  tbe  charter 
has  been  violated.  If  they  have  violated  the 
law  of  their  being,  they  have  committed  a 
wrong,  not  against  any  particular  individual 
but  against  the  state,  and  tills  wrong  can  only 
be  Inquired  into  at  the  instance  of  the  state. 
In  other  words,  the  corporation  can  take  prop- 
erty to  any  amount,  but  can  hold  it,  as  against 
the  state,  only  to  the  amount  provided  by  Its 
charter."  How  does  the  active  participation 
of  a  court,  in  promoting  the  administration  of 
such  a  devise,  become  wrongful,  as  the  com- 
plainants contend,  so  long  as  the  wrong  on  the 
part  of  the  corporation  is  not  inquired  into  by 
the  state,  and  the  state,  instead  of  urging  ot>- 
Jectlon,  by  Its  legislature  consents  thereto?  Of 
course,  in  no  sense  can  the  state  be  considered 
as  any  party  to  the  present  proceedings.  The 
meaning  of  the  argument  of  the  court  in  tbe 
case  cited  is  that,  while  it  is  the  law  that  a 
charitable  corporation  shall  hold  only  the 
amount  of  capital  prescribed  by  its  charter.  It 
is  also  the  law  that  no  one  liesides  the  state 
can,  in  any  suit  or  proceeding,  properly  take 
notice  of  such  transgression  by  the  corpora- 
tion. 

In  the  case  cited,  tbe  court  also  says:  "The 
contrary  doctrine  would  make  it  very  hazar- 
dous to  take  title  from  a  corporation  with  sudi 
a  limitation  on  its  charter,  and,  if  the  objection 
could  be  made  by  any  one,  title  to  property 
once  held  by  such  corporations  would  cease  to 
be  marketable,  litigation  would  be  promoTt>d. 
and  courts  would  be  constantly  called  (m  to  de- 
cide the  very  difficult  question  of  fact  as  to 
whether  the  property  of  a  corporation  does  ot 
does  not  exceed  in  value  the  charter  liioita. 
In  the  case  now  before  us,  the  estimates  of  the 
witnesses  differ  greatly,  and  a  devise  or  be- 
quest would  be  held  valid  or  void  according: 
to  the  estimate  ad(9ted  by  the  court.  We 
think  this  is  one  of  tbe  cases  which  may  be 
put  in  the  class  with  those  referred  to  by  the 
late  Justice  Mllla  In  his  dissenting  opinion  in 
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Frltts  r.  Palmer,  132  V.  S.  2»3,  10  Sup.  Ct  98, 
vi-here  he  Bays:  "I  can  conceive  of  cases 
where  corporations  have  been  authorized  to 
acquire  a  limited  amonnt  of  real  estate,  such 
as  the  l^slature  may  conceive  to  be  useful 
and  necessary  to  the  purpose  for  which  they 
are  organized.  In  which  the  question  as  to 
whether  they  hare  exceeded  that  amount  may 
be  one  for  the  state  alone,  and  not  of  any  pri- 
vate citizen."  The  counsel  for  the  present 
complainants  argues  that  the  objection  of  ln< 
convenience  should  have  but  the  slightest  In- 
fluence on  a  question  where  so  much  principle 
is  Involved.  We  think,  however,  that  the  po- 
sition of  the  Maryland  court  in  this  respect  is 
not  to  be  underrated.  Certainly,  titles  affected 
in  the  way  above  named  would  be  much  more 
hazardons  If  a  devise  of  the  idnd  be  declared 
void,  instead  of  voidable,  for  a  devise  to  all  in- 
tents and  purposes  void  must  remain  so 
through  all  the  mutations  of  ownership,  and 
the  heirs  might  never  be  shut  out  from  re- 
claiming the  property  thus  illegally  devised. 
Many  fixed  principles  of  the  law  have  been 
established  on  grounds  of  policy  merely,  even 
by  the  creation  of  legal  fictions.  If  necessary  to 
reach  a  Just  result  There  are  policies  within 
a  policy,  questions  within  a  question,  the 
smaller  controlling  the  greater  question  as  the 
rim  of  a  whed  is  supported  and  controlled  by 
Its  spokes.  The  difficulty  of  applying  the  re- 
strictlTe  rule  Is  a  circumstance  worth  consid- 
eration. In  one  of  the  New  York  cases  where, 
under  the  policy  acted  oa  In  that  state,  a  part 
of  the  bequest  only  could  be  received,  the  de- 
cree of  the  court  was  that  so  much  of  the  be- 
quest of  money  might  be  taken  as  would,  at  7 
per  cent,  per  annum,  create  an  annuity  of 
94,000;  and,  undoubtedly,  the  same  fund  would 
prodnce  to-day  not  more  than  half  as  much  an- 
nuity. Do  not  such  considerations  help  to  In- 
duce the  belief  that  the  liberal  policy  advocat- 
ed by  the  defense  Is  the  better  policy? 

Another  case  is  cited  by  the  defense,  over 
which  there  Is  some  contention  between  the 
parties  as  to  Its  value  as  a  precedent,— the 
case  of  De  Oamp  v.  Dobbins,  29  N.  J.  Bq.  36. 
The  exact  question  arose  there  as  It  exists 
here,  and  Chancellor  Runyon  decided  it  on  the 
same  line  on  which  the  question  was  disposed 
of  In  the  cases  in  the  federal  supreme  court, 
althou^  the  chancellor  thought  the  same  re- 
sult might  be  reached  also  upon  another 
ground  disclosed  by  the  facts.  The  case  ap- 
pears again  on  appeal  in  31  N.  J.  Kq.  689, 
when  the  first  decree  was  affirmed,  Beasley,  C. 
J.,  writing  an  opinion  sustaining  the  decree, 
upon  a  ground  other  than  that  selected  by  the 
chancellor,  and  In  opposition  to  the  latter's 
opinion.  The  counsel  here  assumes  that  the 
whole  court  adopted  the  views  of  Chief  Jus- 
tice Beasley.  The  case  does  not  show  such  a 
thing.  In  closing  his  opinion,  the  chief  Justice 
says,  "I  shall  vote  to  affirm  the  decree  below;" 
and  thereupon  It  is  stated  by  the  reporter  that 
the  decree  below  was  unanimously  affirmed. 
It  is  not  Intimated  upon  what  ground  the  nu- 
merous members  of  that  court  cast  their  votes, 


whether  upon  the  opinion  of  the  chancellor  or 
that  of  the  chief  Justice,  and  there  was  no  oc- 
casion that  it  should  appear.  On  the  contrary, 
we  think  we  are  Justified  in  the  Inference  that 
the  chancellor  was  supported  by  the  court  ex- 
cepting the  chief  Justice,  and  we  notice  that 
another  ooiut  has  the  same  supposition.  Wood 
V.  Hammond,  16  R.  I.  96,  17  Atl.  324,  and  18 
AtL  196,  cited  supra.  Hie  diancellor  stated 
(29  N.  3,  Eq.  41)  the  essential  conclusion  ar- 
rived at  in  his  opinion  as  follows:  "If  such 
limitations  did  In  fact  exist,  it  would  not  in- 
capacitate the  corporation  fnm  taking  the  gift, 
although  its  property  at  the  time  of  receiving 
the  gift  was  of  the  full  annual  value  of  $2,000. 
If  a  corporation  takes  land  by  grant  or  devise. 
In  trust  or  otherwise,  which  by  Its  charter  it 
cannot  hold,  Its  title  Is  good  as  against  third 
persons  and  strangers;  the  state  alone  can  in- 
terfere. Perry,  Trusts,  |  45;  Wade  v.  So- 
ciety, 7  Smedes  &  H.  063.  And  again,  If  the 
limitation  did  In  fact  exist,  the  legislature 
ml^t  remove  the  restriction,  and  permit  the 
corporation  to  execute  the  trust,  or  authorize 
it  to  receive  the  gift,  and  administer  the  trust, 
notwithstanding  the  llmitatlMi.  This  court 
will  not  suffer  a  trust  to  fail  for  want  of  a 
trustee,  but  will  uphold  the  trust  tot  a  reason- 
able time,  when  necessary  In  order  to  enable 
the  trustee  to  obtain  the  requisite  authority  to 
take  and  execute  it.  Bridges  v.  Pleasants,  4 
Ired.  Eq.  26,  30;  IngUs  v.  Trustees,  3  Pet.  99." 
In  Hamsher  v.  Hamnher,  132  Ul.  273,  23  N. 
E.  1123,  where  the  validity  of  a  devise  was 
Involved,  it  Is  said.  In  the  headnote  of  the  case: 
"Whether  the  corporation  exceeds  its  power 
In  receiving  land  by  gift  or  devise  is  a  ques- 
tion al<Mie  for  the  state."  And  in  the  (H>ini<»t 
the  court  says:  "If  the  Young  Men's  Christian 
Association  of  Decatur  has  exceeded  in  extent 
its  power  of  holding  real  estate,  appellant 
(heir),  we  concede,  cannot  take  advantage  of 
the  fact  Alexander  v.  Tolleston  Club,  110 
III.  66.  Where  a  corporation  may  for  some 
purposes  acquire  and  hold  the  title  to  real  es- 
tate. It  cannot  be  made  a  question  by  any  par- 
ty, except  the  state,  whether  th«  real  estate 
has  been  acquired  for  the  authorized  uses  or 
not.  Hayward  v.  J>avldson,  41  Ind.  214. 
There  being  capacity  to  purchase  or  to  receive 
by  devise,  whether  the  corporation,  in  so  pur- 
chasing or  receiving,  exceeds  Its  power.  Is  a 
i  question  between  it  and  the  state,  and  does 
j  not  concern  the  appellant." 
!  In  a  peculiar  case  of  devise  in  Massachusetts 
(Baker  v.  Institution,  110  Mass.  88)  the  court 
I  says:  "The  purposes  and  objects  of  the  trust 
:  are  distinctly  set  forth.  If  its  full  execution 
1  had  been  found  to  be  Impossible  by  reason  of 
I  the  continued  Incapacity  of  the  cestui  one  trust 
to  take  the  whole  fund,  it  might  have  become 
necessary  and  proper  for  the  court  to  declare 
a  resulting  trust,  as  to  the  excess,  in  favor 
of  the  next  of  kin,  to  be  applied  by  law," — 
citing  the  New  York  case  of  Chamberlain  T. 
Chamberlain,  supra,  for  that  proposition.  La- 
ter In  the  opinion  the  court  says:  "But,  even 
If  It  was  Intended  to  evade  or  disregard  the 
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limit  of  legal  capacity,  we  are  not  prepared  to 
bolcl  that  It  would  render  the  bequest  Invalid, 
either  in  whole  or  tor  the  excess."  And  the 
court  further  adds:  "But  we  cannot  doubt 
that  a  removal  by  the  legislature  of  such  a 
restriction  upon  the  capacity  of  the  corpora- 
tion, before  the  complete  execution  of  the 
trust,  will  enable  it  to  receive  the  whole  fund 
for  its  benefit,  although  for  peculiar  reasons, 
not  important  bere,  it  could  not  do  so  at  the 
time  the  will  toolt  effect."  Here,  certainly.  Is 
seen  the  Idea  of  the  court  that  the  excessive 
bequest  was  no  more  than  a  voidable  act,  In- 
directly said  as  strongly  as  if  directly  ex- 
pressed. Mr.  Schouler,  In  his  worlc  on  Wills 
(section  24),  under  the  belief  that  receiving  an 
excessive  amount  of  capital  Is  a  voidable  act 
merely,  as  will  be  seen  by  a  later  referaice 
to  his  text,  says,  in  a  note:  "Enabling  acts  of 
this  character  arc  frequently  met  In  the  special 
legislation  of  American  states  at  each  session; 
that  of  Massachusetts,  for  instance." 

Chambers  v.  City  of  St.  Louis,  29  ifo.  543,  is 
a  case  of  a  devise  of  property  to  a  municipal 
corporation  for  certain  purposes,  and  the  ques- 
tion was  as  to  what  extent  the  corporation 
could  take  and  hold  the  property.  In  this 
case  the  court,  among  other  things,  said:  "It 
is  a  matter  between  the  state  and  the  dty. 
The  law  Is  only  directory  in  relation  to  cor- 
porations taking  land.  It  inflicts  no  penalty, 
nor  does  it  in  terms  avoid  the  conveyance. 
Nowhere  is  a  corporation  in  express  terms 
prohibited  from  taking  and  holding  lands. 
•  •  •  It  Is  not  for  the  courts  in  a  collateral 
way  to  determine  the  question  of  misuser  by 
declaring  void  conveyances  made  in  good 
faith."  The  city  was  authorized  to  acquire 
land  necessary  Mily  for  Its  municipal  putpo- 
ses.  The  case  of  Hayward  v.  Davidson,  41 
Ind.  212,  Involved  a  similar  question  upon  a 
devise  to  county  commissioners  for  the  ben- 
efit of  a  county,  and  was  decided  the  same 
way  as  was  the  case  In  Missouri. 

We  have  already  referred  to  the  case  of 
Bainey  v.  Laing,  58  Barb.  453,  as  differing  en- 
tirely from  the  McGraw  or  Cwnell  University 
Cases,  for  the  reason  that  it  was  decided  on  a 
policy  generally  prevailing  In  the  American 
courts,  rather  than  on  the  statute  ot  wills  In 
the  state  of  New  York,  which  statute  is,  as 
construed  by  its  court  of  appeals,  intensely 
prohibitory  in  its  character.  In  the  case  cited 
(Ralney  v.  I^Alng),  the  court  said:  "That  the 
qrestlon  whether  the  property,  with  that 
which  the  synod  ah-eady  held,  would  exceed 
in  amount  the  sum  to  which  its  charter  re- 
stricted it,  could  not  be  tried  in  an  action 
brought  by  the  executors  for  the  constmctlon 
of  the  wJU. 

"That  the  question  was  not  to  be  determined 
collaterally,  but  only  in  a  direct  proceeding 
by  the  state. 

"That  the  condition  imposed  in  the  act  In- 
capacitating the  synod,  being,  not  against  Its 
taking,  but  against  its  taking  and  holding,  the 
corporation  could  take;  but  whether  it  could 
hold  was  another  question,  not  necessary  or 


proper  in  this  collateral  way  to  be  consid- 
ered,—a  question  purely  of  public  policy,  with 
which  individuals  had  no  concern,  but  In 
which  the  state,  as  the  sovereign,  was  alone 
Interested,  and  which  It  might  either  raise  or 
waive  according  to  its  pleasure." 

Another  case  of  devise,  relied  wi  by  both 
parties:  Helskell  v.  (Thlckasaw  Lodge  (a  late 
case,  rqwrted  In  1889)  87  Tenn.  668,  686. 
11  S.  W.  825.  The  case  holds  that  as  to  a  de- 
vise, where  the  charity  Is  definite,  heirs  and 
other  devisees  cannot  question  the  legal  ca- 
pacity of  the  trustee  to  hold  and  administer 
the  trust,  but  the  state  alone  can  do  so.  At 
the  time  the  devise  took  effect,  the  corporation 
held  more  than  the  amount  prescribed  in  its 
charter.  The  same  case  also  held,  In  defer- 
ence to  the  decision  In  the  (Jomell  Case,  that 
there  Is  a  difference  whether  the  funds  be- 
queathed have  been  actually  received  or  not 
by  the  donee,  while  we  do  not  nnderstand  the 
latter  case  as  admitting  that  a  devise  or  be- 
quest of  the  kind  would  be  otherwise  than 
void  under  any  circumstances.  But  Mr. 
Pritchard,  a  Tennessee  author,  explains.  In  a 
note  to  his  work  on  Wills,  published  as  lately 
as  1894,  that  the  Tennessee  court  was  misled 
by  not  noticing  the  grounds  upon  which  the 
Cornell  University  Case  was  decided  by  the 
New  Tork  court.  And  we  quote  below  a  por- 
tion of  this  note,  numbered  13  to  section  153 
of  the  work  referred  to,  as  being  instructive, 
because  of  its  references  to  many  cases,  and 
nests  of  cases  in  books,  and  particularly  be- 
cause It  contahis  a  dear  explanation  of  why 
and  how  the  New  York  policy,  as  Illustrated 
In  the  (jomell  TJulverslty  Case,  differs  from 
the  policy  of  other  states  on  the  same  ques- 
tion. The  note  discusses  the  Elngllsh  statutes 
of  mortmain,  and  says  that  by  the  English 
statutes  of  mortmain,  beginning  with  9  Hen. 
III.,  corporations  were  prohibited  from  taking 
or  holding  lands  without  the  king's  license, 
and  that  they  were  therefore  excepted  from 
the  operation  of  the  statutes  of  wills.  The 
note  then  says  that  these  statutes  were  never 
adopted  In  Tennessee,  and  then  continues: 
"In  Pennsylvania,  however,  no  corporation  can 
take  or  hold  lands  unless  specially  anthorized 
by  act  of  the  legislature.  Goundle  v.  Water 
Co.,  7  Pa.  St  233;  Watts'  Appeal,  78  Pa.  St 
370.  The  exception  contained  in  the  English 
statute  of  wills  was  Incorpcwated  Into  the  New 
York  statute  of  wills,  and,  under  it.  It  was 
held  that  a  devise  of  land  directly  to  a  corpo- 
lation  was  void,  but  that  a  devise  to  a  natural 
person  in  trust  for  a  corporation  was  good. 
McCartee  v.  Society,  S  Co^?.  437.  A  later  stat- 
ute of  that  state  provides  that  devises  of  land 
may  be  made  to  every  person  capable  by  law 
of  holding  real  estate,  but  no  devise  to  a  cor- 
poration shall  be  valid  unless  such  corporation 
be  expressly  authorized  by  its  charter  or  by 
statute  to  take  by  devise.  2  Rev.  St  N.  Y.  p. 
57,  i§  1-3.  This  statute  renders  devises  direct- 
ly or  Indirectly  to  a  corporation  void  in  the  pro- 
hibited cases.  Downing  v.  Marshall,  23  \.  T. 
306;  Bascom  ▼.  Albertson,  34  N.  Y.  584;  King 
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V.  Ritndle,  15  Barb.  150;  In  re  McGraw's  Es- 
tate, 111  N.  T.  66,  84,  19  N.  E.  233.  This  siat- 
ute  operates  upon  the  testamentary  power. 
Oonsequently,  a  devise  made  in  New  York  to 
a  foreign  corporation  Is  void,  although  the  for- 
eign corporation  haa  authority  by  Its  charter 
to  recetve  the  devise.  White  v.  Howard,  46 
N.  T.  144,  IGS;  U.  S.  r.  Fox,  »4  U.  S.  315; 
Boyce  v.  City  of  St  Lonis,  29  Barb.  650.  But 
a  New  York  corporation  can  take  by  devise  In 
Connecticut,  although  the  devise  would  be  pro- 
hibited If  made  In  New  York.  The  reason  Is 
that  the  corporation  carries  with  It  Its  charter, 
but  not  the  law  of  devise  of  New  York.  White 
V.  Howard,  38  Conn.  342;  Thompson  v. 
Swoope,  24  Pa.  St.  474;  Society  v.  MarshaU, 
15  Ohio  St.  537.  But  see,  contra.  Starkweath- 
er V.  Society,  72  lU.  50;  Trust  Co.  v.  Lee,  73 
Til.  142.  A  devise  of  land  In  New  York  to  the 
United  States  is  bad  (In  re  Fox,  63  Barb.  157, 
52  X.  Y.  530;  U.  S.  v.  Fox.  94  U.  S.  315).  but 
good  In  Massachusetts,  where  there  Is  no  lim- 
itation as  to  devises  to  corporations  (Dickson 
V.  U.  S.,  Ii5  Mass.  311).  Corporations  are 
usually  limited  as  to  the  amount  or  value  of 
real  estate  which  thqr  may  hold,  but,  even 
where  the  corporation  is  already  holding  as 
much  land  as  It  Is  authorized  to  hold,  its  right 
to  land  devised  to  It  can  be  questioned  by  the 
state  only,  unless,  as  In  New  York,  there  Is 
some  statute  declaring  the  devise  itself  void. 
Bank  v.  Poitiaux,  3  Rand.  (Va.)  136;  Mallett 
v.  Simpson,  94  N.  0.  37;  Blnnt  T.  Walker,  11 
Wis.  334;  Leazure  v.  HlUegas,  7  Serg.  &  R. 
313;  Balrd  v.  Bank,  11  Serg.  &  R.  411;  De 
Camp  V.  Dobbins,  29  N.  J.  Eq.  36;  Hough  v. 
Land  Co.,  73  Ifl.  23;  Barrow  v.  Turnpike  Co., 
9  Humph.  304.  In  Helskell  v.  Chickasaw 
Lodge,  87  Tenn.  668,  686,  11  S.  W.  825,  It  Is 
stated  that  there  is  a  distinction  between  the 
case  where  a  corporation  Is  actually  holding 
proi)erty  In  excess  of  the  limitation  of  Its  char- 
ter, and  the  case  where  a  devise  Is  made  to 
It,  and  the  property  devised  has  not  yet  come 
to  Its  possession;  and  it  Is  said  that  In  the 
first  case  no  one  but  the  state  can  raise  the 
question  or  enforce  the  forfeiture,  but  in  the 
second  case  the  heirs  or  residuary  legatee  may 
raise  the  question,  because  the  gift  would  be 
void,  and  the  property  would  go  the  same  as 
if  It  had  not  been  made.  Dickinson,  Sp.  J., 
cites  In  re  McGraw's  Estate,  111  N.  Y.  66,  19 
N.  E.  233,  to  sustain  this  distinction.  He 
seems  to  have  overlooked  the  fact  that  the 
statute  of  wills  In  New  York  expressly  de- 
clares such  devises  void.  There  can  be  no  ob- 
jection to  the  heirs  making  the  question  where 
the  testamentary  power  Is  thus  expressly  lim- 
ited by  statute.  In  the  absence  of  such  a  stat- 
ute, the  devise  is  not  void,  as  fuUy  shown  by 
the  authority  cited  above,  and  the  heirs  could 
no  more  attack  it  before  the  corporation  went 
into  the  itossesslon  of  a  realty  devised  than 
afterwards.  See  extended  note  to  Fa^e  v. 
Heineberg.  40  Vt.  81;  Barrow  v.  Turnpike 
Co.,  9  Humph.  304;  Dockery  v.  Miller.  Id.  731; 
FeUows  T.  Miner,  119  Mass.  541;   1  Mor.  Prlv. 


Corp.  332,  333,  C7S;    Bank  v.   Whitney,   103 
U.  S.  90;   Runyan  v.  Coster,  14  Pet.  122." 

The  foregoing  cases,  with  one  exception, 
are  where  the  question  is  discussed  as  to  the 
ability  of  corporations  to  acquire,  by  devise 
or  bequest,  property  exceeding  the  amount 
which  their  charters  expressly  allow  them  to 
possess.  In  addition  to  those  authorities, 
many  others  are  cited  by  the  counsel  for  the 
respondents,  which  affect  the  question  In  a 
less  direct,  but  more  general,  way,  and  are 
Important  as  containing  discussions  of  the 
general  principle  at  stake,  and  as  Indicating 
the  common  Judicial  sentiment  on  this  and 
kindred  questions;  some  of  them  bearing 
with  special  force  on  the  question  by  an- 
alogy to  it,  others  being  the  private  opinions 
to  some  extent  of  individual  Justices  per- 
haps, but  all  of  them  combined  operating 
with  much  force  and  effect  on  the  particular 
issue  involved.  The  same  idea  pulsates 
through  them  all.  Some  of  them  are  the  fol- 
lowing; 

In  Heard  ▼.  Talbot,  7  Gray,  113,  in  dis- 
cussing the  relations  in  which  a  corporation 
stands  towards  the  state,  as  well  as  towards 
individuals  Interested  In  the  same  question, 
the  following  remarks  made  In  the  opinion 
of  the  court  appear:  "Although  the  disuse  of 
the  canal,  and  Its  abandonment  by  the  cor- 
poration, may  be  a  gross  disregard  of  the 
duty  imposed  on  them  by  law,  and  an  es- 
sential violation  of  the  terms  and  conditions 
implied  from  the  contract  entered  into  with 
the  government  by  the  acceptance  of  a  char- 
ter, and,  upon  due  proceedings  had,  may  be 
a  sufficient  ground  upon  which  to  decree  a 
forfeiture  of  all  their  corporate  rights  and 
privileges,  they  do  not  constitute  any  valid 
ground  upon  which  the  exercise  by  the  cor- 
poration of  any  of  the  powers  conferred  by 
their  charter  can  be  defeated  or  denied  by 
third  persons  in  collateral  proceedings.  This 
results  from  the  very  nature  of  the  act  of 
Incorporation.  It  is  not  a  contract  between 
the  corporate  body,  on  the  one  hand,  and  in- 
dividuals whose  rights  and  interests  may  be 
affected  by  the  exercise  of  its  powers,  on  the 
other.  It  is  a  compact  ttetween  the  corpora- 
tion and  the  government  from  which  they 
derived  their  powers.  Individuals,  therefore, 
cannot  take  it  upon  themselves,  in  the  as- 
sertion of  private  rights,  to  insist  upon 
breaches  of  the  contract  by  the  corporation, 
as  a  ground  for  resisting  or  denying  the  ex- 
ercise of  a  corporate  power.  That  can  be 
done  only  by  the  government  with  which  the 
contract  was  made,  and  in  proceedings  only 
Instituted  against  the  corporation.  •  •  • 
Therefore,  it  has  been  often  held  that  a 
cause  of  forfeiture,  however  great,  cannot  be 
taken  advantage  of  or  enforced  against  cor- 
porations collaterally  or  incidentally,  or  in 
any  other  mode  than  by  a  direct  proceeding 
for  that  object  in  behalf  of  the  government." 

In  Davis  v.  Railroad  Co.,  131  Mass.  258,  is 
a  learned  discussion   by   Gray,  J.,   In   the 
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course  of  which  he  says:  'There  Is  a  clear 
distinction  between  the  exercise  by  a  cor- 
poration of  a  power  not  conferred  upon  It, 
varying  from  the  objects  of  Its  creation  as 
declared  in  the  law  of  Its  organization,  and 
the  abuse  of  a  general  power,  or  the  failure 
to  comply  with  prescribed  formalities  or  reg- 
ulations In  a  particular  Instance," — to  which 
proposition  many  and  various  cases  are  cit- 
ed. In  commenting  on  a  former  case  her 
tween  the  same  parties,  it  is  in  the  opinion 
said  as  follows:  "The  objection  that  a  cor- 
poration had  no  right  to  trade  in  gravel  or 
land  was  raised  by  the  defendant  by  way  of 
defense  to  a  bill  in  equity  by  the  corporation 
for  specific  performance  of  his  agreement. 
•  *  •  There  can  be  ne  doubt  of  the  cor- 
rectness of  the  decision  overruling  the  objec- 
tion. The  corporation,  by  its  purchase,  had 
acquired  a  title  to  the  land,  which  was  good 
against  all  the  world,  except  possibly  by 
the  commonwealth." 

It  was  upon  the  distinction  above  stated 
that  it  was  held,  in  Brunswick  Gaslight  Co. 
V.  United  Gas,  Fuel  &  Light  Co.,  85  Me.  532, 
27  Atl.  525,  that  one  gas  company  could  not 
sell  its  charter,  inclusive  of  rights  obtained 
through  the  exercise  of  the  principle  of  emi- 
nent domain,  to  another  gas  company,  with- 
out the  consent  of  the  legislature.  The  same 
distinction  is  aptly  stated  in  a  South  Dakota 
mining  case  (Gilbert  v.  Hole,  49  N.  W.  1),  In 
tils  way:  "There  is  a  difference  between  ex- 
ercising power  entirely  foreign  to  the  nature 
of  a  corporation  and  exercising  legitimate 
powers  to  an  improper  extent.  In  the  former 
case  the  acts  done  might  be  absolutely  void; 
in  the  latter  they  would  only  be  voidable  by 
a  proper  proceeding  on  the  part  of  the  state." 
The  general  rule,  Illustrated  by  some  of  the 
preceding  cases,  is  also  well  put  In  case  of 
Alexander  v.  Tolleston  Club,  110  111.  66, 
where  the  headnote  reads  thus:  "When  a 
corporation,  by  the  law  of  its  creation,  is  au- 
thorized. In  some  cases  or  for  some  purposes 
or  to  a  certain  extent,  to  take  and  hold  a 
title  to  real  estate,  it  cannot  be  made  a  ques- 
tion by  any  party,  except  the  state,  whether 
Its  real  estate  has  been  secured  for  the  au- 
thorized use  or  not,  or  is  in  excess  of  the 
capacity  of  the  corporation  to  take  and  hold. 
The  state  alone  must  assert  her  policy  in 
that  regard."  In  another  Illinois  case  It  is 
said:  "A  third  person  cannot.  In  a  collateral 
proceeding,  question  the  power  of  a  corpora- 
tion to  hold  real  estate;  only  the  state  can 
do  this,  and  In  a  direct  proceeding."  Bamea 
V.  Suddard,  117  111.  237,  7  N.  E.  477. 

But  the  present  suit  Is  not  either  instituted 
or  controlled  by  the  state.  It  is  a  collateral 
proceeding  by  private  parties.  The  state  Is 
not  thereby  exercising  her  policy,  and,  if  the 
suit  can  be  sustained,  the  state  will  have  no 
opportunity  whatever  to  express  by  any  act 
its  assent  or  dissent  in  relation  to  the  con- 
duct of  the  corporation  In  accepting  the  be- 
quests.   The  state  is  neither  directly  nor  in- 


directly represented  in  the  litigation.  What 
can' be  plainer?  But  the  corporation  is  using 
the  state's  machinery  for  their  purposes,  it  is 
said.  Is  not  that  the  business  of  the  stare. 
whether  such  use  of  her  procedure  shall  be 
had  or  not?  Cannot  the  court  wait  until  the 
state,  through  her  officials,  comes  into  court 
asking  for  any  judicial  assistance? 

In  Brlggs  V.  Canal  Co.,  137  Mass.  71.  the 
point  of  many  cases  is  expressed  in  these 
words:  "The  act  of  incorporation  Is  a  con- 
tract between  the  commonwealth  and  the 
corporation.  Whether  the  corporation  iua 
complied  with  the  conditions  is  a  question  of 
fact,  to  be  judicially  determined.  The  com- 
monwealth may  waive  a  strict  compliance 
with  the  terms  of  the  act,  and  may  elect 
whether  it  will  Insist  upon  a  forfeiture,  if 
there  has  been  a  breach  of  condition."  Even 
the  North  Carolina  court  feels  some  ameliora- 
tion of  its  rigid  doctrine  maintained  in  Trus- 
tees V.  Chambers'  Blx'rs,  the  first  case  cited 
on  complainants'  brief,  when,  in  Mallett  t. 
Simpson,  94  N.  C.  37  (30  years  after  its  first 
decision),  It  says:  "Conceding  that  the  rail- 
road company  had  not  purchased  the  land  in 
question,  or  used  It  for  the  purposes  con- 
templated by  the  charter,  the  deed  to  It  vest- 
ed the  legal  title  in  it  and  its  right  to  pur- 
chase and  hold  land  could  not  be  collaterally 
assailed.  No  one  but  the  state  could  take 
advantage  of  the  defect  that  the  purchase 
was  ultra  vires." 

The  case  of  Boom  Corp.  v.  Lamson,  16  Me. 
224,  is  the  only  one  looking  towards  the  pres- 
ent question,  but  It  contains  a  germ  of  the 
true  principle  when  It  decides  that.  In  an  ac- 
tion by  a  corporation,  the  defendant  cannot 
take  an  advantage  of  any  use  or  abuse  of  Its 
corporate  powers. 

The  law  authors  are  nearly  or  quite  unani- 
mous in  their  concurrence  on  the  exact  qnes- 
tlon  presented  for  our  determination.  In  1 
DevL  Deeds,  ^  120,  it  is  laid  down  that,  "If  a 
charter  of  a  corporation  forbids  It  to  pur- 
chase or  take  lands,  a  deed  made  to  it  Is 
void."  And  the  author.  In  the  next  following 
section  (121),  ascribes  to  the  state  the  dis- 
cretion of  applying  any  remedy,  saying  that 
"the  general  rule  is  that  the  state  alone  can 
take  advantage  of  the  clause  of  the  charter 
prohibiting  a  corporation  from  holding  land." 
In  Beach,  Prlv.  Corp.  i  378,  It  is  said  that 
"no  party  except  the  state  can  object  that 
the  corporation  is  holding  real  estate  In  ex- 
cess of  Its  rights."  And  It  seems  to  us  that 
It  Is  a  consistent  deduction  from  that  propo- 
sition to  say  that  no  party  but  the  state  can 
object  to  any  effort  by  a  corporation  to  ac- 
quire real  estate.  How  can  a  thing  be  wrong 
in  the  beginning,  and  right  In  the  end?  How 
can  It  be  logically  said  that  a  contemplated 
act  Is  wrong,  and,  as  soon  as  consummated. 
Is  right?  It  would  seem  as  If  the  first  step 
towards  a  wrong  act  would  constitute  less 
offense  than  the  last  step  would. 

Says  Mr.  Perry,  in  his  reliable  work  m 
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Trusts:  "If  a  corporation  takes  land  by 
giant  or  bequest,  In  tnist  or  otherwise, 
which  by  its  charter  it  cannot  hold,  its  title 
I*  good  as  against  third  persons  and  stian- 
gers;  the  state  only  can  Interfere." 

The  quotation  below  from  Schouler  on 
W'lUs  (section  24)  directly  ImpUes  that  the 
bequests  he  is  speaking  of  are  merely  void-  I 
able,  for,  If  void,  a  legislature,  at  its  will, 
could  not  cure  the  difficulty.  The  author 
says:  "But  limitations  and  restrictions  un- 
der the  act  of  incorporation  should  here  be 
regarded,  to  the  extent,  at  least,  of  procur- 
ing an  enabling  act  from  the  legislature  to 
hold  the  property  where  the  original  charter 
privileges  would  otherwise  be  transcended. 
In  Massachusetts  and  many  other  states  no 
disability  to  take  by  either  devise  or  bequest 
is  imposed  by  the  statute  of  wills  upon  cor- 
porations. But  the  American  rule  Is  not  uni- 
form. Under  the  New  York  Code,  for  in- 
stance, it  is  expressly  declared  that  no  devise 
to  a  corporation  shall  be  valid  unless  the  cor- 
poration be  expressly  authorized  by  Us  char- 
ter or  by  statute  to  take  by  devise." 

The  text  of  the  section,  in  Pritcbard  on 
WlUs  (section  153),  an  extended  note  to 
which  we  have  already  incorporated  In  tfaia 
opinion,  on  a  review  of  the  authorities,  says 
that,  when  a  corporation  is  already  holding 
as  much  land  as  it  is  authorized  to  hold,  its 
right  to  land  devised  to  it  can  be  questioned 
by  the  state  only  unless,  as  in  New  York, 
there  is  some  statute  declaring  the  devise  to 
be  void.  It  is  said  In  Mor.  Priv.  Corp.  i  671, 
as  follows:  "The  statute  of  New  York  pro- 
bibltlng  devises  of  real  estate  to  corpora- 
tions, unless  expressly  authorized  by  their 
charters  or  by  statute  to  take  by  devise,  ren- 
ders prohibited  devises  absolutely  void;  and 
it  has  been  held  that  the  legislature  cannot, 
by  subsequent  enactment,  validate  a  devise 
which  is  void  under  the  statute,  for  this 
would  impair  the  vested  rights  of  the  heir. 

"A  distinction  should  be  observed  between 
the  effect  of  laws  restricting  the  power  of 
testators  to  devise  their  ptx^erty  to  corpora- 
tions and  laws  restricting  the  power  of  cor- 
porations to  take  property.  8uch  laws  differ 
both  in  their  application  and  In  their  legal 
effect"  Again,  the  author  says,  in  another 
section  (section  332),  as  follows:  "A  distinc- 
tion should  be  observed  between  those  laws 
whose  object  it  Is  to  regulate  corporations  In 
respect  of  their  power  of  acquiring  and  bold- 
lag  property  and  laws  whose  object  is  to 
restrict  the  power  of  testators  to  dispose 
of  their  property.  Lews  of  the  former  de- 
scription are  enacted  in  pursuance  of  a  gen- 
eral policy  of  preventing  corporations  from 
acquiring  the  ownership  of  real  estate,  in  the 
absence  of  express  authority  from  the  state. 
But  laws  prohibiting  devises  to  corporations 
arc  intended  to  restrict  the  testamentary  ca- 
pacity of  testators,  and  their  object  in  many 
instances  Is  to  prevent  testators  from  being 
driven,  by  the  improper  use  of  religious  In- 


fluence, to  devise  their  property  to  religious 
institutions,  and  thus  disinherit  their  heirs." 

Mr.  Thompson,  -tue  learned  and  able  com- 
mentator on  Corporations,  in  his  work,  which 
is  the  latest  of  any  in  this  country  on  the  sub- 
ject, considers  carefully  the  precise  point  in 
dispute  between  the  present  parties,  and,  in  a 
lengthy  section,  fairly  and  fully  states  the  ef- 
fect of  the  authorities  on  both  sides,  and  ex- 
presses his  own  opinion  on  the  point  In  very 
positive  terms,  in  the  manner  following:  "Ac- 
cording to  one  view,  if  the  amount  of  land 
which  a  corporation  may  bold  Is  prescribed 
by  its  govemng  statute,  and  if  it  has  already 
acquired  lands  to  such  an  extent  that  a  fur- 
ther devise  to  it  will  exceed  that  limit,  then, 
in  so  far  as  the  devise  Is  in  excess  of  that 
limit,  it  is  void,  and  the  tlUe  vests  in  the  heirs. 
In  such  a  case  the  principle  that  the  state  alon* 
can  question  the  right  ol  the  corporation  to 
hold  the  lands  does  npt.  In  the  opinion  of  some 
of  the  courts,  apply,  but  the  hehrs  of  the  tes- 
tator can  raise  the  question.  Nor  in  such  a 
case  is  the  construction  put  upon  the  language 
of  the  statutes  of  mortntain  applicable,  mak- 
ing a  distinction  between  the  power  to  take 
and  the  power  to  bold;  but  such  a  statute,  in 
the  absence  of  some  plain  expression  showing 
the  contrary  intent,  is  construed  as  proliibit- 
ing  a  taklng^^here  the  prescribed  limit  has 
been  reached.  But  other  courts  have  taken 
the  view  that  here,  as  in  othor  cases,  the 
question  of  the  ct^adty  of  the  corporation  to 
take  Is  one  which  can  be  raised  by  the  state 
alone,  and  this  Is  the  only  view  sustainable 
on  the  analogies  of  this  question.  That  view 
is  that  a  devise  to  a  corporation,  incapable, 
for  that  or  any  other  reason,  from  taking,  is 
good  as  against  every  one  save  the  state,  just 
as  l8  a  deed  to  a  corporation  or  to  an  alien; 
BO  that,  whenever  the  state  waives  Its  objec- 
tion to  it,  that  is  an  end  of  the  discussion. 
But,  under  the  former  view,  the  devise  Is  void 
only  as  to  the  excess.  It  is  good  up  to  the 
statutory  limit,  though  there  may  be  difficulty 
in  determining  that  limit  Moreover,  under 
this  doctrine,  an  act  of  the  legislature  passed 
subsequently  to  the  death  of  the  testator,  en- 
larging the  power  of  the  corporation  to  take, 
will  not  affect  the  rights  of  the  heirs,  because 
the  title  vests  in  them  instantly  on  the  death 
of  the  testator,  and  it  is  not  competent  for  the 
legislature  to  devest  it."     Thomp.  Corp.  |  5787. 

The  author,  in  section  60iiii,  characterized 
the  question  as  follows:  "These  considera- 
tions bring  us  to  the  somewhat  new  and  grow- 
ing doctrine  that  whether  a  corporation  has 
acted  in  excess  of  its  granted  powers,  or  in  the 
face  of  an  expressed  or  implied  statutory  pro- 
hibition, is  one  which  cannot  be  raised  in  lit- 
igation between  It  and  a  private  party,  or 
between  private  parties,  .^ut  can  only  be  rais- 
ed by  the  state  in  a  direct  proceeding,  either 
to  forfeit  the  franchises  of  the  corporation,  or 
to  subject  it  to  punishment  for  doing  the  un- 
lawful act."  Other  extracts  from  Mr.  Thomp- 
son's book  could  be  profitably  added  hereto. 
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if  it  were  reasonable  to  usurp  so  mufih  space. 

The  complainants  quote  a  part  of  a  section 
from  the  same  autbor,  as  follows:  "This  prin- 
ciple [that  the  state  alone  can  interfere]  has 
no  application  where  the  corporation  is  seeking 
the  aid  of  a  court  of  justice  to  enable  it  to 
acquire  lands  which  It  has  no  power  to  ac- 
quire and  hold.  Here  the  principle  is  that  a 
court  of  Justice  will  not  aid  a  corporation  to 
do  that  which  is  impliedly  forbidden  by  its 
charter  or  by  the  law."  This  might  be  mis- 
leading if  read  without  the  omitted  portion 
of  the  section,  which  is  as  lOUows:  "It  has, 
for  instance,  no  application  to  a  case  where  a 
suit  in  equity  is  brought  to  compel  the  spe- 
cific performance  of  a  contract  to  convey  land 
to  a  railroad  company,  which  the  latter  has 
attempted  to  acquire,  not  for  any  purpose  con- 
nected with  the  building  and  operating  of  its 
road,  but  merely  for  speculative  purposes. 
In  such  a  ease  the  specific  performance  was 
refused,  on  the  groimd,  among  others,  that 
the  company  has  no  power  under  Its  charter 
to  take  and  bold  land  for  such  purposes."  It 
is  evident  enough  from  the  omitted  extract, 
as  well  as  from  the  citation  In  the  note  to  the 
section,  that  the  meaning  of  the  author  Is  not 
Inconsistent  with  his  avowals  In  other  sections 
of  the  work.  The  section  applies  to  cases 
when  a  corporation  has  no  poa»r  to  be  ex- 
ercised, and  not  merely  where  it  exercises  an 
excess  of  power  of  the  same  kind  as  that  au- 
thorized by  Its  charter.  See,  im  this  point, 
Case  V.  Kelly,  183  U.  S.  21, 10  Sup.  Ct.  216. 

The  complainants  quote  In  their  brief  an 
article  In  the  Harvard  Law  Review  (January, 
1896),  In  which  the  writer,  who  was  said  at 
the  argument  by  counsel  for  complainants  to 
be  a  recent  graduate  of  Harvard  Law  School, 
favors,  upon  the  admittedly  doubtful  question, 
the  view  taken  In  the  McGraw  Case,  and  not 
that  adopted  by  the  United  States  suprone 
court.  But  the  writer  makes  no  allusion  to 
the  fact  that  tbe  opinion  in  his  favorite  case 
was  based  on  certain  stringent  statutes  of 
New  York  affecting  the  testamentary  capac- 
ity of  tbe  testator  to  give,  as  well  as  upon  the 
lack  of  ability  in  the  donee  to  receive,  while 
a  different  question  was  presented  in  Jones  t. 
Habersham,  supra,  In  which  Mr.  Justice  Gray 
wrote  the  opinion.  The  writer  also  asserts 
that  the  latter  case  received  but  slight  con- 
sideration at  the  hands  of  the  court,  he  evi- 
dently not  being  aware  that  the  same  case 
was  first  deliberately  considered  and  decided 
by  the  circuit  court,  where  Bradley,  J.,  of  the 
supreme  court,  delivered  the  opinion.  Gray, 
J.,  stating  that  fact  in  the  first  line  of  his 
own  opinion.  The  complainants  also  cite  a 
bare  remark  In  BIgclow's  edition  of  Jarman  on 
Wills,  in  note  on  page  63  of  sixth  edition.  In 
which  the  editor  seems  to  regard  the  doctrine 
that  such  a  gift  Is  invalid  as  the  better  doc- 
trine. 

But  that  learned  author.  In  his  brief  note 
on  the  subject,  takes  no  notice  of  the  distinc- 
tion between  a  want  of  testamentary  capacity 


to  give  and  a  mere  lack  of  authority  in  the 
corporation  to  take. 

Taking  now  a  retrospective  glance  at  tbe 
cases  and  authorities  on  both  sides  which  we 
have  noticed  In  the  foregoing  pages,  we  feel 
Impressed  with  the  correctness  of  the  state- 
ment of  Strout,  J.,  at  the  bearing  of  this  cast* 
below,  that  the  decided  weight  of  antbority  U 
in  favor  of  these  respondents  on  this  "new 
and  growing  question,"  as  the  author  Thomp- 
son expresses  It  Upon  closing  his  discus- 
sion of  the  direct  cases  cited  on  his  opening 
brief,  the  learned  counsel  for  the  complainants 
says:  "But,  If  the  decisions  of  New  York  are 
claimed  to  rest  upon  the  provisions  of  special 
New  York  statutes,  what  has  the  counsel  to 
say  as  to  all  the  other  cases  dted  by  the 
plaintiffs  from  North  Carolina,  from  Kentucky, 
from  New  Jersey,  and  from  Rhode  Islandr 
We  have  substantially,  according  to  our  view, 
answered  the  question  ourselves,  by  saying 
that  the  force  of  the  opinion  of  the  two  Judges 
in  the  North  Carolina  case  Is  much  lessened 
by  the  able  minority  opinion  of  the  chief  Jus- 
tice in  the  case,  and  by  fbe  fact  that  tHe  ma- 
jority opinion  yields  the  question  as  to  devises 
of  real  estate;  that  the  Kentucky  case  is  a 
better  authority  for  the  respondents  than  for 
the  complainants;  that  It  Is  not  sure  that  the 
complainants  have  any  support  in  tbe  New 
Jersey  case  outside  of  that  contributed  by  the 
chief  Justice  in  his  opinion;  and  that  the 
Rhode  Island  case  evidently  follows  the  de- 
cisions In  New  York.  How  little  authority, 
then,  have  the  complainants  to  rely  on  outside 
of  the  McGraw  Case  in  New  York?  We  have 
no  reason  to  donbt  the  correctness  of  the  re- 
sult of  tbe  decision  in  that  case,  as  based  upon 
exceptional  statutes  in  that  state  not  eilbting 
elsewhere;  and,  should  we  undertake  any 
criticism  of  that  opinion,  It  would  be  that, 
while  the  case  was  decided  upon  the  statutory 
policy  of  that  state,  the  opinion  endeavors  to 
bend  into  line  with  Its  policy  the  policy  of 
other  states  where  no  such  peculiar  conditions 
are  found  to  exist. 

The  counsel  for  the  complainants  has  very 
critically  reviewed  the  cases  cited  against 
them,  and  in  some  respects,  as  seems  to  a<<. 
npon  purely  theoretical,  rather  than  practical, 
grounds.  Their  argument  would  sweep  away 
much  of  the  more  direct  authority,  and  all  of 
the  auxiliary  cases,  as  about  worthless.  Thb 
is  too  extreme.  Of  course,  the  cases  of  each 
class  are  not  entirely  alike,  and  may  be  of 
various  degn^es  of  force  as  authorities;  bu* 
they  all  go  to  Illustrate,  as  well  as  to  brios 
out,  the  underlying  principle  on  which  a  set- 
tlement of  the  case  before  us  depends,  anil 
most  or  many  of  them  are  enough  alike.  In 
support  of  the  principle  Involved,  as  to  be  re- 
garded as  leaves  from  the  same  tree. 

The  counsel  rebels  against  regarding  the 
National  Bank  Cases  as  fitting  precedents  In 
support  of  the  question  here,  but  they  are  so 
regarded  in  some  cases  and  by  some  authors, 
which  shows  how  other  minds  than  ouis  are 
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influenced  by  them.  So,  the  counsel  protests 
just  as  strongly  against  the  Allen  Cases  as 
being  of  any  importance  as  authority.  But 
that  class  of  cases  is  constantly  cited  In  the 
books  as  supporting,  by  analogy,  such  a  posi- 
tion as  the  respondents  stand  upon  here. 
Deeds  to  aliens  may  not  be  of  principal  Impor- 
tance, but  it  seems  to  us  that  devises  to  aliens, 
which  are  good  at  common  law,  are  clearly 
cases  In  point,  and  of  more  consequence  as 
precedents  than  any  other  analogous  author- 
ity. Does  not  the  will  containing  a  devise  to 
an  alien  have  to  be  approved  with  the  same 
formalities  as  are  required  of  the  will  of  the 
present  testator,  and  is  the  land  devised  any 
more  in  the  possession  of  the  devisee  in  the 
one  case  than  in  the  other?  It  is  argued  in 
behalf  of  complainants  tliat  there  is  this  dis- 
tinction between  an  alien  as  devisee  and  a  cor- 
poratlcoi  as  such:  that  in  the  case  of  an  alien 
the  disability  is  personal,  and  does  not  attach 
until  proved  by  some  direct,  and  not  collat- 
eral, proceeding,  as  bankruptcy  must  be  prov- 
ed In  the  case  of  a  bankrupt,  or  as  felony  must 
be  proved  in  the  case  of  a  felon,  before  the 
full  consequences  of  such  a  condition  fall  upon 
them.  There  most  be  a  conviction.  Is  not 
that  tbe  very  contention  of  the  respondents 
here?  What  Is  there  in  this  will  which  should 
lead  a  court  to  establish  any  illegality  except 
by  a  direct  proceeding  for  the  purpose?  And 
why  should  the  law  be  any  more  generous  to 
a  bankrupt  or  a  felon  In  the  dispensation  of 
its  favors  than  to  a  charitable  association?  At 
common  law,  and  by  the  statute  law  of  some 
of  the  states,  an  alien  can  take  real  estate  by 
devise,  and  hold  the  same  until  office  found 
to  take  It  away  from  him.  It  Is  also  argued 
for  tbe  complainants  that  executory  contracts 
of  an  Illegal  nature,  where  the  illegality  is 
participated  in  by  both  parties,  cannot  be  en- 
forced by  one  party  against  the  other,  tbe 
parties  being  equally  In  fault.  That  princi- 
ple Is  not  applicable  here.  The  executors  and 
tbe  corporation  are  not  parties  contending 
against  each  other.  They  are  on  the  same 
side  of  this  salt  It  is  admitted  by  the  cor- 
poration that  It  would  be  a  transgression  of 
the  law  of  its  organization  to  accept  the  be- 
quests, unless  the  state  actively  or  passively 
consents  to  it,  and  its  silence  is  its  consent. 
Bnt  what  wrong  has  the  testator  committed 
by  his  act?  The  only  contract  that  can  be  per- 
tinently discussed  here  is  that  between  the 
state  and  the  corporation,  and  tbe  state  can 
do  no  wrong. 

A  few  of  the  more  important  propositions 
pertinent  to  the  case  may,  in  conclusion,  be 
brl^y  restated,  as  these:  That  there  is  no 
restraining  clause  in  our  statute  of  wills  pre- 
venting tbe  testator  from  making  these  devises 
and  bequests;  that  they  are  r^ular  and  valid 
oa  their  face,  nothing  In  the  will  Indicating 
that  tbe  corporation  might  not  be  a  competent 
trustee  to  administer  the  gifts;  that  the  testa- 
tor had  no  suspicion  that  there  would  be  any 
qnestloQ  over  the  provisions  of  bis  will;  tbat, 
If  the  bequests  fall,  It  will  be  an  accident 


caused  by  a  mistake  of  the  testator  respecting 
a  fact  or  as  to  the  legal  construction  of  such 
fact;  that  the  same  bequests  (and  devises) 
could  have  been  safely  made  to  almost  any  in- 
dividual, or  to  any  one  of  many  charitable  cor- 
porations in  the  state,  instead  of  to  this  corpo- 
ration; that  there  is  a  very  narrow  difference, 
If  there  be  any,  between  selecting  this  institu- 
tion and  selecting  any  other  suitable  trustee 
for  the  execution  of  the  trusts  committed  to  it, 
such  a  corporation  as  this  being  merely  a  tech- 
nical and  metaphysical  entity,  through  which 
the  benefit  of  the  trusts  were  to  go  to  poor 
persons  suffering  from  certain  diseases;  that 
the  heirs  could  have  no  voice  or  interest  in  the 
matter,  unless  accidentally  so,  through  the  in- 
nocent mistake  of  the  testator,  they  having  no 
lien  on  the  estate  of  either  a  legal  or  mcH-al 
kind;  that  there  are  no  words  In  the  charter 
of  the  corporation,  or  In  the  statute  authorizing 
Its  organization,  that  forbid  Its  holding  more 
than  the  amount  limited  by  the  statute,  nor 
any  penalties  attached  whereby  to  punish  any 
transgression  of  the  limitation,  the  only  pun- 
ishment intended  being  the  risk  of  a  forfeiture 
of  the  bequests  or  of  the  charter;  that  the  lim- 
itation is  chiefly  directory  and  regulative,  and, 
if  impliedly  prohibitory.  Incidentally  and  mild- 
ly so;  that  the  charter  is  a  contract  between 
the  corporation  and  the  state  in  which  no  per- 
son is  legally  Interested  but  the  parties  there- 
to, the  same  general  rules  of  interpretation 
applying  as  in  other  contracts;  that,  if  the  cor- 
poration fails  to  keep  its  side  of  the  contract, 
the  state  can  take  advantage  of  "the  default, 
or  not,  as  It  pleases;  that  the  transgression 
may  be  so  slight  iu  its  consequences  that  tbe 
state  will  forgive  the  ofTense,  or  forgive  It  be- 
cause occasioned  by  some  accident  or  error 
resulting  while  the  corporation  is  acting  in 
good  faith,  or  the  state  may,  acting  through 
its  prosecuting  officers,  punish  the  offense  for 
the  public  good;  that  the  state  may,  by  its  leg- 
islature, authorize  the  corporation  to  increase 
its  coital  before  the  aict  is  done,  or,  if  the  In- 
crease be  made  without  authority,  may  ratify 
the  act  aft^rvrards,  either  by  some  legislative 
provision,  or,  as  may  be  done  between  any 
other  contracting  parties,  by  its  silence  and 
any  other  acts  indicating  consent;  that  from 
the  foregoing  propositions  It  is  clearly  dedud- 
ble  that  bequests  like  the  present  are  voidable 
only,  and  may  be  avoided  by  the  state  alone, 
and  are  in  no  sense  to  be  regarded  as  void; 
that  a  policy  arose  as  to  what  better  be  done 
in  the  circumstances  of  each  particular  case, 
and  that  that  policy  belongs  to  the  state,  and 
not  to  the  court,  and  is  an  executive,  and  not 
a  judicial,  right  for  the  court  would  decide 
the  question  In  the  case  for  all  cases  and  all 
time,  while  the  state  may  decide  tbe  question 
differently  at  different  times,  according  to  Its 
discretion  and  the  public  good.  This  right  the 
state  has  never  surrendered,  and  tbe  court  can- 
not take  it  from  the  state.  But  it  would  sure- 
ly deprive  the  state  of  Its  privilege  if  the  court 
falls  to  act  upon  these  bequests  as  valid  be- 
quests, until,  In  proper  and  Independent  pro- 
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ceedlngs,  such  begueets  are  declared  to  be  void. 

This  conclusion  renders  it  unnecessary  and 
inexi>edleDt  to  discuss  ttie  further  contention 
of  the  respondents  that  the  bequests  are  valid 
in  eqnit>-  If  not  at  law,  upon  the  maxim  that 
no  legal  trust  of  a  charitable  nature  shall  fail 
for  want  of  a  competent  trustee,  and  that,  if 
this  corporation  cannot  act,  some  other  party 
may  be  appointed  by  the  court  that  can. 

Exceptions  overruled. 

Appeal  dismissed,  and  decree  below  af- 
firmed. 


PLANER  et  al.  v.  EQUITABLE  LIFE  AS- 

8UR.  SOC.  OF  THE  UNITED  STATES. 

(Court  of  Chancery  of  New  Jersey.    May  23, 

1897.) 

B^LE  OP  LAnns— BsoKEH— Agthobitt — Dbfect  ih 
QcANTiTY— Partial  Pekformanoe— Abate- 
ment FROM  PDKOBASB  PRICB. 

1.  A  broker  for  the  sale  of  land  at  a  price  fixed 
cannot  bind  the  owner  by  representation  or  con- 
tract, and  the  owner's  offer  to  sell  cannot  be 
varied  by  the  broker's  letter  of  acceptance  recit- 
ing that  the  purchaser  understands  that  the  prop- 
er^ is  of  certain  dimensions. 

2.  A  real-estate  brolcer  cannot  bind  the  owner 
by  grantinK  possession,  or  by  malung  repairs,  un- 
less with  the  owner's  consent. 

3.  A  bnilding  and  the  lot  on  which  it  stood  had 
been  known  for  25  years  as  the  "Union  Hall 
Prop«rty."  It  was  mortgaged,  but  a  strip  of 
land  which  the  hall  slightly  overlapped  was  unin- 
tentionally omitted  from  the  description.  The 
mortgagee  acquired  title  by  foreclosure,  and  wrote 
to  a  broker  Uiat  it  would  sell  the  "U.  H.  prop- 
erty." for  $3,000.  The  broker  found  a  purchaser, 
both  knowing  that  the  hall  overlapped  the  orig- 
inal lot,  and  the  purchaser  refused  to  receive  the 
deed  miless  the  defect  in  the  quantity  was  cured 
by  the  pnicfaase  of  the  outstanding  title.  The 
owner  had  no  notice  of  the  defect,  and  did  not 
agree  to  acquire  the  strip,  which  was  but  3  per 
cent,  of  the  property.  The  piu-chaser  took  pos- 
session, but  did  not  demand  a  conveyance  with 
abatement  from  the  purchase  price.  No  offer 
was  made  by  the  vendor,  and  it  insisted  that  its 
title  should  be  accepted  as  it  was.  The  vendor 
brought  ejectment,  and  the  purchaser  then  first 
demanded  a  conveyance  with  an  abatement  from 
the  purchase  price,  and  filed  a  bill  for  specific 
performance.  Bdd,  that  a  conveyance  would 
not  be  decreed. 

Bill  by  Charles  Planer  and  Martha  B.  Alyea 
against  the  Equitable  Life  Assurance  Society 
of  the  United  States  for  the  specific  perform- 
ance of  a  contract.  Heard  on  bill,  answer, 
cross  bill,  and  proofs.    Decree  for  defendant. 

This  Is  a  bill  for  the  specific  performance  of  a 
contract  entered  into,  as  alleged,  on  the  23d  of 
March,  1893,  between  the  complainant  Planer 
and  one  Alyea  (the  husband  of  Martha  B.  Al- 
yea, the  other  complainant,  who  Is  hla  exec- 
utrix and  universal  devisee)  and  the  defend- 
ant, the  Equitable  Life  Assurance  Society,  f<^ 
the  conveyance  by  the  defendant  to  Planer 
and  Alyea  of  a  piece  of  landed  property  In  the 
boiongh  of  Rutherford,  knovra  as  the  "Union 
Hall  Property."  The  bill  sets  out,  In  sub- 
atance,  that  the  deed  tendered  by  the  defend- 
ant to  the  complainants  for  this  property  In 
pnrstiance  of  the  contract  did  not  cover  tne 
whcde  property,  and  that,  in  fact,  the  defend- 


ant did  not  have  title  to  all  the  property,  awl 
the  complainants  pray  specific  performance, 
with  an  abatement  in  the  ^ice  to  correspond 
with  the  value  of  the  part  to  which  the  de- 
fendant bad  no  title.  The  bill  alleges  that  the 
contract  was  made  through  an  agent  of  the  de- 
fendant The  answer  denies  the  agency;  ad- 
mits that  the  defendant  did  tender  a  deed  for 
the  premises  which  It  owned,  at  a  price  named, 
to  wit,  $3,000,  and  that  the  complainants  re- 
fused It;  but  denies  the  allegation  in  the  bill  of 
an  offer  on  the  part  of  the  complalnantB  to  ac- 
cept the  title  that  the  defendant  actually  bad 
with  a  rebate;  alleges  that  Its  officers  sup- 
posed, up  to  the  time  that  the  deed  was  ten- 
dered, that  its  title  covered  the  whole  property, 
and  denies  that  there  la  any  valid  contract  to 
be  enforced;  and,  further,  that  if  the  court 
should  find  such  a  contract.  It  denies  that  it  is 
a  proper  case  for  conveyance  with  an  abate- 
ment of  price,  but  alleges  it  to  be  a  case  of 
mutual  mistake,  which  absolves  both  parties 
from  any  obligation.  At  the  hearing  it  ap- 
peared that  the  defendant  had  purchased  the 
property  in  question  under  foreclosnre  of  a 
mortgage  which  It  held  upon  it,  given  nnder 
circumstances  presently  to  be  stated,  and  had. 
as  owner,  given  notice  through  its  duly-ap- 
pointed genial  agent  that  it  waa  for  sale; 
that  a  Mr.  E.  S.  Brown,  a  real-estate  broker  in 
Rutherford,  being  informed  by  the  general 
real-estate  agent  of  the  cmnpany  that  tbe  price 
set  upon  the  property  was  $3,500,  and  that  he 
would  earn  a  commission  if  he  found  a  pur- 
chaser at  that  price,  exerted  himself,  and  pro- 
cured an  <^er  of  $3,000,  and  communicated 
that  offer  to  the  company  either  In  peiwm  or 
by  letter  on  the  20th  of  March,  1883.  The  let- 
ter (if  there  was  one,  and  about  which  tbe  evi- 
dence 1b  not  certain),  is  not  produced,  nor  Its 
contents  sbown,  but  the  offer  was  tomed  over 
to  Mr.  Jordan,  occupying  the  position  of  comp- 
troller of.  the  company,  and  whose  function  it 
waa  to  determine  upon  sales  of  real  estate,  and 
he  wrote  to  Brown  tbe  fcdlowiag  letter,  dated 
March  21,  1893:  "B.  S.  Brown,  Rutherf«d, 
N.  J.— Dear  Sir:  Yours  of  the  20th  inat  rrt- 
ative  to  the  Union  Hall  pnqperty  In  Ruther- 
ford has  been  received.  If  your  client  will 
make  an  immediate  closing,  we  will  sell  tbe 
property  in  question  for  $3,000,— $1,000  la  cadt. 
and  the  balance  on  bond  and  mortgage  at  six 
per  cent.  Interest.  Please  give  proiqx  reply. 
Yours,  truly,  T,  D.  Jordan,  Comptroller."  At 
the  bottom  of  this  letter  Mr.  E.  S.  Brown 
wrote:  "23rd  of  March,  1893,  accepted."  That 
was  signed  by  the  complainant  Planer  in  bis 
own  handwrithig,— "Charles  ITaner."  (This 
is  the  contract  upon  which  ccHnplainants'  rdy. 
It  varies  from  that  set  forth  In  the  bill.)  Mr. 
Brown  replied  to  Mr.  JtMdan  as  fidlows: 
"Rutherford,  N.  J.,  23d  March,  1S83.  Mr. 
Thomas  D.  Jordan,  Comptroller.— Dear  Sir: 
Your  offer  of  sale  of  Union  HaII  property  is 
accepted.  You  will  please  have  deed  of  the 
property  drawn  at  once.  Make  deed  in  name 
Charles  Planer  and  Thomas  W.  Alyea  of  bot- 
ough    of    Rutherford.    (Consideration,    three 
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tiioDsuid,— one  thonsa&d  casta,  balance  of 
-$2,000  oo  mortgage.  I  inclose  check  |20.  Bal- 
ance of  the  thousand  dollars  will  be  ready  soon 
as  papers  are  made,  and  we  have  notice.  Mr. 
Cbarles  Planer  is  assessor,  and  tae  und»stands 
that  be  Is  purchasing  the  property  on  Ames 
[Are.],  which  Is  assessed  to  the  Ek|ui table.  It 
Is  oo  borouah  niap  No.  13,  block  76;  lias  63.60 
feet  on  Ames  avenue.  Very  truly  yonrs,  Ed- 
ward S.  Brown."  The  conveyance  under  which 
defendant  held  title  covered  50.60  feet  only  on 
Ames  avenue,  and  the  property  was  known  as 
the  "Union  Hall  Property"  because  there  was 
a  public  hall  situate  upcHi  it;  and.  In  point  of 
fact,  the  defoidant's  paper  title  did  not  at  that 
time  cover  the  whole  of  the  hall.  About  2  feet 
in  front,  running  back  to  a  feather-edge  at  a 
depth  of  about  15  feet,  stood  upon  land  not 
covered  by  the  title  of  the  defendant.  Mr.  E. 
S.  Blown,  the  broker,  swears  that  the  pr<^>erty 
known  as  the  "Union  Hall  Property"  was  the 
building  and  the  land  it  stood  upon.  There 
was  no  evldaice  to  the  contrary.  The  27th  of 
March  was  fixed  for  the  completion  of  the 
title  at  the  c^ce  of  the  defendant  association 
in  Its  buildbig  on  Broadway,  New  York.  By 
the  regular  course  of  business  in  the  defend- 
ant's association  the  completion  of  the  title 
was  turned  over  to  a  Mr.  Gerald  Brown,  su- 
perintendent of  the  mortgage  and  real-estate 
department,  and  the  preparation  of  the  convey- 
ance was  under  the  supervision  of  Mr.  Sidney 
Ward,  one  of  the  law  Ann  of  Alexander  & 
Green.  Mr.  Brown  handed  the  defendant's 
title  deed  to  Mr.  Ward,  and  he  prepared  from 
it  a  deed  from  the  company  to  Messrs.  Planer 
and  Alyea.  Mr.  Alyea  employed  Mr.  Lutho- 
Sbafer,  a  member  of  the  bar  living  at  Ruther- 
ford, to  accompany  him  to  attend  to  the  trans- 
fer of  the  title.  Mr.  Shafer  knew  that  de- 
fendant's paper  title  covered  only  50.00  feet 
frontage  on  the  street,  and  not  the  63  feet  as- 
sessed to  it,  and  the  evidence  Indicates  that 
Mr^  Planer  also  knew  it.  When  the  deed  was 
presented  to  Mr.  Shafer,  he  at  once  stated 
that  It  only  covered  60.60  feet,  and  not 
the  whole  of  the  hall,  whereupon  the 
complainants  declined  to  accept  the  title, 
and  the  parties  separated.  No  demand  was 
then  made  by  the  cwnplainants  that  there 
should  be  an  abatement  from  the  purchase 
price,  and  that  they  would  accept  the  title 
with  such  abatement,  nor  was  any  offer  of  any 
kind  made  by  the  defendant,  except  that  its 
title  should  be  accepted  as  it  was.  The  situa- 
tion developed  at  the  interview  was  a  sur- 
prise to  all  the  officers  of  the  defendant.  None 
of  them  had  ever  heard  that  the  paper  title  of 
the  defendant  did  not  cover  the  whole  of  the 
Union  Hall  property.  That  defect  of  title 
arose  In  this  wise:  In  January,  1870,  the  land 
in  that  neighborhood  appears  to  have  been 
owned  by  two  different  corporations.  One  was 
the  Mt  Rutherford  Company  of  Rutherford 
Park,  and  the  oHier  was  the  Home  Land  Com- 
pany. The  street  afterwards  known  as  "Ames 
Avenne"  was  then  known  as  "Union  Hall 
Place."    On  the  21st  of  January,  1870,  the  Mt. 


Rutherford  Company  conveyed  to  tbe  Union 
Lyceum  of  Rutherford  Park,  a  corporation,  for 
the  sum  of  $6,  the  plot  ot  land  50.00  feet  on 
Union  Hall  place  now  owned  by  the  defendant 
corporation.  There  is  no  direct  proof  as  to 
when  the  building  known  as  "Union  Hall" 
was  erected.  Witnesses  speak  of  having 
known  it  for  25  years,  and  from  tbe  fact  that 
the  street  was  called  "Union  Hall  Place,"  and 
that  this  conveyance  was  made  to  the  corpora- 
tion, the  inference  would  be  that  It  was  buUt 
either  shortly  before  or  shortly  after  the  giv- 
ing of  that  conveyance.  By  the  terms  -of  that 
deed  the  northwesterly  line  or  course  of  the 
conveyance  boimded  on  land  ot  the  Home 
Land  Company.  The  rear  of  the  lot  conveyed 
by  the  Mt  Rntherford  Company  Is  wider  than 
tbe  front,  and  the  closing  line  mnning  from 
the  northeast  to  the  southwest  strikes  Ames 
avenue  at  an  obtuse  angle.  It  is  110  feet  long, 
and  a  line  from  the  rear  enA  drawn  perpen- 
dicularly to  Ames  avenue  strikes  tbe  avenue 
12.71  feet  northwest  from  the  westerly  cor- 
ner of  the  Union  Hall  lot  In  building  tbe 
hall  it  appears  that  the  society  put  their  build- 
ing about  two  feet  at  the  front  over  on  the 
H(xne  Land  Company's  land;  and  subsequent- 
ly, on  the  15th  of  August,  1973,  the  Hmue 
Land  Company  conveyed  to  the  Union  Lycenm 
Company  a  wedge-shaped  piece  or  gore  lying 
on  the  northwest  side  of  this  tract,  with  a 
frontage  on  Ames  avenue  or  Union  Eiall  place 
of  13  feet.  The  consideration  of  that  deed  is 
$5.  By  this  means  the  Lyceum  became  the 
owner  of  a  lot  of  63.31  feet  front  on  the  av- 
enue, and  that  lot  was  afterwards  assessed  to 
them,  and  they  paid  taxes  for  U,  as  did  the 
defendant  after  it  became  the  owner.  But  the 
assessment  map  shows  the  original  line  run- 
ning through  It  In  September,  1873,  the  Ly- 
cenm Com^ny  negotiated  a  loan  from  the 
Equitable  Life  .Assurance  Society,  tbe  de- 
fendant, on  that  property,  and  the  defendant 
company  requiring,  apparently,  that  they 
should  have  the  bond  of  an  individual,  the  Ly- 
ceum Company,  for  the  named  consideration 
of  58,000,  made  a  conveyance  on  the  15th  of 
September,  1873,  to  one  Floyd  W.  Tompkins 
of  the  original  lot  purchased  from  the  Mt. 
Rutherford  Company,  having  a  frontage  of 
50.6  feet  <«  the  avenue,  not  including  the 
13-feet  gore  purchased  from  the  Home  Land 
Company.  The  omission  of  the  13-feet  gore  is 
not  explained,  but  the  clear  inference  Is  that 
it  was  through  oversight  Tompkins  then 
made  a  mortgage  to  the  defendant  corporation 
bearing  date  the  15th  of  September,  1873,  cov- 
ering the  property  so  conveyed  to  him,  to  se- 
cure the  sum  of  $1,750.  He  then  recoaveyed 
the  property  to  the  Union  Lyceum,  subject  to 
the  mortgage.  The  defendant  corporation  ob- 
tained title  by  a  sheriff's  deed,  under  foreclos- 
ure, dated  In  187&.  After  this  foreclosure  and 
sale,  the  Lyceum  Onnpany  made  a  general 
Bale  of  all  its  assets  and  property  at  auction, 
and,  after  selling  all  the  specific  artides  which 
it  supposed  that  it  owned,  it  offered  "ail  the 
then  remaining  property  ot  the  corporation." 


Digitized  by  VjOOQIC 


670 


37  ATLANTIC   RBPOBTEB. 


(N.J. 


and  It  wab  knocked  off  and  sold  to  one  Love 
for  two  dollars,  and  a  receipt  given  In  this 
wise:  "Rutlierford,  New  Jersey,  March  21, 
1881.  Edward  J.  Love  bought  of  the  Union 
Lyceum  of  Rutherford  Park  all  the  remaining 
property  not  mentioned  In  the  aale  of  this  date, 
not  Including  the  charter  and  the  die  portion 
of  the  seal,  for  the  sum  of  two  dollars.  Re- 
ceived payment  Charles  B.  Inwson,  Treas- 
urer." It  is  manifest  that  at  the  time  of  this 
sale  the  Lyceum  Ciompany  was  not  aware  that 
it  had  not  mortgaged  the  13-feet  gore  to  the 
Insurance  company,  and  that  the  title  to  the 
same  still  remained  in  it.  Under  this  contract 
Mr.  Love  claimed  to  own  this  gore,  and  filed 
his  blU  in  this  court  on  the  22d  of  July,  1885, 
against  the  Lyceum  Company,  to  complete  his 
title.  This  suit  was  not  defended  by  that  com- 
pany, and  decree  pro  confesso  went  against  It; 
and,  after  sleeping  until  the  3l6t  of  October, 
1891,  and  after  the  contract  here  In  question 
was  entered  into,  a  final  decree  was  entered 
in  favor  of  James  P.  Love,  the  heir  at  law  of 
Edward  J.  Love,  the  original  complainant,  who 
had  died  pending  suit  The  party  -so  purchas- 
ing early  set  about  to  make  something  ont  of 
his  purchase,  and  before  his  suit  for  specific 
performance  was  commenced  entered  Into  ne- 
gotiations, as  Is  testified  to,  with  a  Mr.  Pier- 
son,  who  several  years  ago  had  charge  of  the 
real-estate  department  of  the  defendant  cot- 
poratlon,  and  had  some  sort  of  a  verbal  prom- 
ise from  Mr.  Plerson  that  the  company  would 
pay  a  round  sum  of  money— -^400,  I  believe — 
for  the  13-feet  gore.  At  the  time  of  the  trans- 
actions here  in  question  Mr.  Plerson  was  not 
in  the  employ  of  the  company,  was  not  called 
as  a  witness,  and  each  (rfficer  of  the  company 
under  whose  supervision  the  present  transac- 
tion came  denies  all  knowledge  or  information 
of  any  such  negotiations,  and  tliey  can  find 
among  the  company's  archives  no  memoran- 
dum or  record  whatever  of  any  contract  or  ne- 
gotiations for  such  between  the  owner  of  the  13 
feet  and  the  defendant  corporation,  or  anybody 
connected  with  it.  iSo  that  it  abundantly  ap- 
pears that  none  of  the  persons  connected  with 
the  defendant  corporation  at  the  time  of  the 
contract  here  in  question  In  1893  had  any  no- 
tice or  suspicion  of  the  real  state  of  the  title. 
There  was  no  fence  or  other  mark  on  the 
northwest  side  of  the  building  which  indicated 
where  the  property  line  was  located.  The 
building  was  placed  upon  the  southeast  line, 
with  eaves  or  cornices  overhanging  the  line. 
To  return  to  the  transaction  of  March,  1893, 
counsel  for  defendant  testifies  that  when  they 
IMirted  on  the  27th  of  March  there  was  no  tm- 
derstanding  on  his  part,  or  on  the  part  of  the 
defendant  corporation,  that  the  defendant 
corporation  undertook  in  any  wise  to  obtain 
the  title  to  this  gore  of  land.  On  the  conti-ary, 
he  understood  that  the  complainants  Intended 
BO  doing.  The  broker,  E.  S.  Brown,  swears 
that  he  understood  that  the  defendant  was  to 
procure  the  title  to  this  13-feet  gore,  and  com- 
plete the  title  at  its  expense.  The  complain- 
ants took  possession— presumably  by  permis- 


sion of  the  broker— as  soon  as  the  conttact 
was  signed.  There  Is  no  proof  that  It  was 
done  by  the  consent  or  with  the  knowledge  of 
the  defendant  Later  on— in  the  fall  ot  the 
same  year-4hey  made  scoue  repairs,  the  ex- 
tent and  value  of  which  are  not  shown,  nor  U 
it  shown  that  they  were  made  with  the  knowl- 
edge or  consent  of  the  defendant  The  com- 
plainants have  occupied  the  premises  ever 
since,  the  defendant  all  the  while  calling  on 
them  to  take  the  deed,  and  they  refusing  un- 
less the  title  to  the  13-feet  gore  was  included. 
It  does  not  appear  that  they  ever  offered  to 
take  such  title  as  the  defendant  had  in  the  13- 
feet  gore,  or  In  the  small  slice  of  it  occupied 
by  the  building.  Xb^r  <nsl8tment  was  that 
the  defendant  should  perfect  the  title  to  the 
13-feet  gora  Finally  an  action  In  ejectment 
was  brought,  and  tills  bill  was  filed,  and  the 
ejectment  stayed.  At  or  about  the  time  the 
ejectment  suit  was  commenced,  oxnplalnants 
first  demanded  a  conveyance,  with  an  abate- 
ment of  $500  from  the  purchase  price  named 
In  the  contract  The  taxes  on  the  whole  lot 
for  1893  were  not  paid.  The  collector  adver- 
tised and  sold  the  same  to  the  defendant  for 
the  term  of  30  years.  The  cross  bill  prays  that 
the  actual  contract  may  be  declared  void,  and 
delivered  up  to  be  canceled. 


Addison  Ely,  for  complainants, 
rence,  for  defendant 


E.  U  Law- 


PITNEY,  V.  O.  (after  stating  the  facte). 
The  proofs  show  that  Mr.  E.  S.  Brown,  the 
Rutherford  real-estate  broker  who  negotiated 
the  sale  in  this  case,  had  no  authority  what- 
ever to  bind  the  defendant  either  by  r^re- 
sentation  or  contract  The  distinction  be- 
tween a  mere  broker  and  an  agent  with  pow- 
er to  contract  is  clear,  and  was  pointed  out  in 
the  case  of  Keim  v.  Lindley,  in  this  court  re- 
ported In  30  Atl.  1063,  and,  on  appeal,  in  54 
N.  J.  Eq.  418,  34  AU.  1073.  The  broker  here 
had  a  much  more  restricted  authority  than 
the  one  in  Kelm  v.  Lindley.  In  fact  he  bad 
none.  The  contract  here,  so  far  as  binding  on 
the  defendant,  is  found  entirely  in  the  letter 
from  Mr.  Jordan  of  March  21,  1893.  At  th.nt 
time  the  officers  of  the  defendant  had  no  sus- 
picion or  ground  or  reason  to  suspect  th.it 
their  title  did  not  cover  the  property  known 
as  the  "Unl(Mi  Hall  Property."  Mr.  Browu. 
the  broker,  swears  positively  that  what  was 
known  in  Rutherford  as  the  "Union  Hall 
Property"  was  the  building  and  the  land  up- 
on which  It  stood.  Mr.  Planer  does  not  swear 
that  he  had  any  other  understanding.  The 
contractual  letter  speaks  of  the  "Union  Hall 
Property."  So  that  for  present  purposes,  the 
alleged  defect  In  title  to  the  propaly  agreed 
to  be  conveyed  extended  to  (miy  the  small 
gore  with  2  feet  front  on  the  street  rannlnj; 
back  to  nothing  at  a  distance  of  about  15  or 
20  feet  It  is  not  altered  or  affected  by  the 
broker's  letter  of  acceptance.  In  which  he 
states  that  the  property  to  be  conveyed  io- 
clnded  the  13-feet  gora    Nor  is  it  affected  by 
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tbe  possession  taken,  in  the  absence  of  proof 
that  it  was  bo  taken  by  the  consent  of  the 
defendant.  Besides,  I  do  not  understand  that 
a  mere  naked  taking  of  possession  by  a  pur- 
chaser makes  any  equity  in  his  favor,  for  the 
reason  that  It  is  not  an  irretrievable  step 
which  renders  it  Impossible  for  him  to  be  re- 
stored to  his  former  position  without  loss. 
So  with  regard  to  the  repairs.  They  were 
done  after  the  difficulty  about  the  title  arose, 
and,  as  far  as  appears,  without  the  knowledge 
and  consent  of  the  defendant.  A  restriction 
of  the  subject  of  the  contract  to  the  ground 
upon  which  the  building  stands,  and  of  coarse 
so  much  of  the  rear  of  It  as  is  not  covered  by 
tbe  building,  reduces  the  extent  of  the  sup- 
posed  defect  in  title  to  a  very  small  figure. 
Its  area  Is  not  over  10  square  feet.  The  area 
covered  by  the  building  is  about  300  feet,  and 
by  the  defendant's  paper  title  about  460  feet 
Considered  by  area.  It  would  be  about  2  per 
cent,  of  the  whole,  and  about  3  per  cent,  of 
tsie  amount  covered  by  the  building,  and,  in 
frontage,  it  would  be  about  4  per  cent.  I 
think  3  per  cent— or  say  JlOO— will  be  the  ex- 
tent of  the  abatenlent  In  the  price  ($3,000) 
fixed  by  the  contract  If  specific  performance 
with  compensation  shall  be  decreed,  I  am  un- 
willing to  take  Into  consideration  the  extent 
to  which  the  value  of  the  property  will  be 
diminished  by  the  failure  of  title  to  this  Uttle 
slice  of  the  building.  To  do  so  would  lead 
to  manifest  injustice.  The  rule  is  well  set- 
tled that  specific  performance  with  compen- 
sation, as  in  all  other  cases,  will  be  decreed 
only  to  such  an  extent  as  will  work  no  Injus- 
tice to  any  party. 

Coming  now  to  tbe  question  of  the  right  of 
the  complainants  to  specific  performance,  it 
is  to  be  observed  that  at  the  time  the  con- 
tract was  made  the  officers  of  the  company, 
as  we  have  seen,  had  no  knowledge  or  sus- 
picion that  their  title  did  not  cover  what  they 
understood  they  contracted  to  convey.  I  find 
It  difficult  to  come  to  the  same  conclusion 
with  regard  to  the  complainant  Planer.  He 
bad  been  the  local  assessor  of  taxes,  and  tbe 
tax  map  showed  the  line  running  through  tlie 
property  separating  the  gore  lot  Then  we 
have  the  significant  circumstance,  of  which 
no  explanation  was  given,  of  the  insertion  in 
tbe  broker's  letter  of  the  23d  of  March  of  this 
clause:  "Mr.  Charles  Pinner  is  assessor,  and 
he  understands  that  he  is  purchasing  the 
property  on  Ames  [Ave.],  which  is  assessed 
to  the  Equitable.  It  is  on  borough  map  No. 
13,  block  76,  has  63.60  feet  on  Ames  avenue." 
There  is  no  suggestion  that  defendant  owned 
any  other  property  In  Rutherford  which  might 
be  mistaken  for  this,  or  that  there  was  any 
doubt  but  that  the  contractual  letter  of  March 
21st  referred  to  this  pro]>erty.  Then  we  have 
Mr.  Flaner,  or  his  associate,  Mr.  Alyea,  who 
was  tbe  collector  of  the  city,  employing  Mr. 
Sbafer  (who  was  then,  and  had  all  the  time 
been,  the  counsel  and  agent  of  Mr.  Love,  who 
claimed  to  be  tbe  owner  of  tbe  13-feet  gore) 
as  his  counsel  to  go  to  New  York,  and  supa*- 


vlse  the  tradition  of  the  title.  Then  Mr. 
Planer  does  not  swear  that  he  supposed  that 
the  defendant  had  title  to  the  whole  63  feet, 
or  even  to  all  the  land  covered  by  the  build- 
ing. He  does  not  deny  knowledge  of  the  al- 
leged defect  And  yet  hie  counsel  at  the  hear- 
ing must  have  known  that  his  knowledge  of 
such  defect  would  constitute  a  serious,  if  not 
insuperable,  obstacle  to  success  in  his  present 
suit;  for  the  general  and  familiar  rule  is  that 
a  vendee  who  seelts  partial  performance  with 
compensation  must  have  contracted  without 
knowledge  of  the  defect  In  title  or  quantity, 
as  the  case  may  be,  and  must  show  that  the 
defendant  undertook  to  convey  what  he  knew 
he  did  not  own.  There  are  exceptions  to  this 
rule  arising  out  of  tbe  peculiar  circumstances 
of  each  case.  But  the  court  is  loath  to  decree 
partiri  performance  with  compensation  to  be 
allowed  to  a  vendee  who  knew  when  he  made 
the  contract  that  his  vendor  was  unable  to 
perform  in  full,  while  the  vendor  himself 
Innocently  supposed  that  he  was  able  to  i>er- 
form.  Pom.  Spec.  Perf.  Cont.  {  442;  Peeler 
V.  Levy,  26  N.  3.  Eq.  330,  and  cases  cited  on 
page  332.  In  Neltborpe  v.  Holgate  (a  suit  by 
vendee  against  vendor)  1  Colly.  203,  at  page 
222,  Vice  ChanceUor  Knight-Bruce  says:  "If, 
indeed,  Mr.  Holgate  had  satisfied  the  court 
that  he  entered  into  the  contract  of  March  In 
Ignorance  of  his  mother's  life  estate,  or  under 
a  mistaken  notion  that  he  was  entitled  to  sell 
and  could  make  a  title  to  the  fee  simple  in 
possession  without  her  concurrence,  or  in  con- 
sequence of  any  promise  or  representation  on 
her  part  that  she  would  concur  in  the  sale;  or, 
if  he  had  shown  that  when  the  agreement  was 
made  either  Mr.  Holmes,  Mr.  Orautham,  or  Sir 
Jolin  Nelthorpe  knew,  or  had,  as  between 
them  and  Mr.  Holgate,  notice  of  Mrs.  Hol- 
gate's  interest  or  her  son's  inability  to  make  a 
title  without  her  consent,— the  case  would 
have  been  different,  and  might,  possibly,  have 
been  materially  different  from  its  present  po- 
sition." And  see  Fry,  Spec.  Perf.  Cont  (3d 
Am.  Ed.)  SS  1231,  1233,  et  seq.  But,  admit- 
ting that  the  complainants  did  not  have  notice 
that  defendant's  paper  title  did  not  cover  all 
the  land  covered  by  the  hall,  let  us  see  how 
the  case  will  then  stand;  and  the  result  is  a 
clear  case  of  mutual  mistake.  The  defendant 
agreed  to  convey  what  it  was  unable,  as  com- 
plaluanta  allege,  to  convey;  and  complainants 
were  ignorant  of  such  inability.  The  general 
rule  is  thoroughly  established  that  where  there 
is  a  mutual  mistake  of  this  kind,  and  even,  In 
some  cases,  where  the  defendant  (the  vendor) 
alone  was  laboring  under  a  mistake  in  enter- 
ing into  a  contract,  such  a  mistake  is  a  de- 
fense. Pom.  Si)ec.  Perf.  Cont.  i§  245,  250; 
Fry,  Spec.  Perf.  Cont  (3d  Am.  Ed.)  S!  750, 
751.  Suppose  we  go  a  step  further,  and  in- 
quire into  the  character  and  extent  of  the  de- 
fect. I  doubt  if  Love  would  have  succeeded 
in  bis  suit  for  a  conveyance  if  it  had  been 
contested  by  the  Lyceum  Hall  Company.  It 
seems  probable,  to  say  the  least  that  the  hall 
company  could  have  set  up,  with  great  show 
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of  success,  the  fact  that  It  did  not  Intend  by 
the  contract  which  Its  treasurer  signed,  found 
In  the  receipt  of  the  money,  to  convey  a  val- 
uable gore  of  land  which  at  the  time  It  did 
not  know  that  It  owned.  And  I  should  be 
sorry  to  believe  that  this  court  would,  in  the 
face  of  such  objection,  have  compelled  it  to 
so  convey  It.  And  I  think  I  am  safe  in  saying 
that  Mr.  Love  would  have  had  much  greater 
difficulty  in  enforcing  his  contract  as  against 
the  defendant  herein  if  it  had  been  made  a 
party,  so  far  as  relates  to  the  small  gore  cov- 
ered by  the  halL  Of  course,  the  decree,  as 
obtained,  has  no  binding  force  upon  the  de- 
fendant. Love  was  chargeable  with  having 
purchased  with  knowledge  that  the  hall  com- 
pany had  intended  to  mortgage  the  whole 
building  to  the  defendant,  and  that  the  de- 
fendant was  in  possession  of  the  building, 
claiming  title  to  the  whole.  He  stands  by  for 
10  years,  and  permits  the  defendant  to  pay 
taxes  on  the  -vtfiole  13  feet  without  taking  any 
action  to  enforce  bis  claim  against  it.  It  is 
probable  that  the  iaxea  so  paid  amount  to 
the  whole  value  of  the  little  gore  covered  by 
the  building. 

There  is  stiU  another  objection  to  granting 
relief  upon  the  basis  of  a  conveyance  of  the 
land  covered  by  defendant's  sherifTs  deed, 
with  abatement,  namely,  the  time  that  has 
elapsed.  The  defendant's  offer  to  take  $3,000 
was  made  upon  the  condition  that  the  affair 
should  be  closed  immediately.  The  complain- 
ants at  the  time  did  not  offer,  and  have  never 
since  been  willing,  to  take  a  deed  from  the 
defendant  for  all  its  right,  title,  and  interest 
in  the  hall  property,  whereby  they  would 
have  gained  whatever  equitable  rights  the  de- 
fendant might  have  had  against  the  holders 
of  the  adverse  title,  nor  did  they  offer  to  take 
the  conveyance  tendered  by  the  defendant 
with  a  rebate  of  price  by  reason  of  the  de- 
fect in  title.  The  evidence  on  the  subject  of 
the  rebate  is  that  there  never  was  any  offer 
on  the  part  of  the  complainants  to  accept  the 
title  with  a  rebate  until  after  the  ejectment 
was  commenced.  The  evidence  of  Mr.  Planer 
on  this  subject  when  first  examined  was  ex- 
plicit. His  language  is  this:  "Q.  Did  you  of- 
fer to  take  the  fifty  feet?  By  the  Court:  Did 
you  ever  say  you  would  do  so?  Witness: 
Yes,  sir;  I  was  willing.  We  were  willing  to 
take  fifty  feet  and  rebate.  Q.  If  a  proper  re- 
bate was  made?  A.  Yes,  sir.  Q.  By  the 
Court:  When  did  you  make  that  offer  to  him? 
A.  I  think  that  was  last  summer.  [This  evi- 
dence was  given  on  the  29th  of  April,  1896. 
The  action  of  ejectment  was  commenced  on 
the  11th  of  March,  1895.]  Q.  By  the  Court: 
About  the  time  the  suit  was  brought?  Mr. 
Ely,  Counsel  for  Complainants  I  think  it  was 
after  the  supreme  court  suit,  but  before  this 
suit.  The  Witness:  Before  this  suit  was  com- 
menced. Q.  What  did  Mr.  Jordan  say  to  you? 
A.  Said  he  would  try  to  settle  the  matter  sat- 
isfactorily, but  never  heard  anything  since 
until  this  suit  was  commenced."  I  am  satis- 
fled  from  the  evidence  that  none  of  the  officers 


of  the  defendant  encouraged  complainants  to 
believe  that  it  would  purchase  the  outstand- 
ing title  from  Love  when  perfected,  and  in- 
clude it  in  the  conveyance.  I  adopt  the  evi- 
dence of  Mr.  Ward  on  that  subject.  It  was, 
no  doubt,  at  the  same  time  the  complainants' 
hope  either  to  Induce,  or  to  compel,  the  de- 
fendant to  do  so.  This  latter  I  find  they 
cannot  do.  They  are,  therefore,  responsible 
for  the  delay.  In  the  meantime  there  has 
been  some  change  in  the  value  of  the  property, 
and  the  defendant  has  obtained  a  30-year  tax 
title  to  the  part  not  covered  by  its  conveyance. 
Under  these  circumstances  I  do  not  see  my 
way  to  advise  any  decree  against  the  defend- 
ant, and  must  therefore  advise  that  the  com- 
plainants' bill  be  dismissed,  with  costs,  and 
the  contractual  letter  be  declared  invalid  w 
a  contract,  and  delivered  up. 


TUCKER  et  al.  v.  CHICK  et  al.  (two  cases). 
ROCHESTER  SAV.  BANK  v.  SAME.  SOM- 
ERSWORTH  NAT.  BANK  v.  SAME.  HAE- 
GRAVES  V.  SAME.  80MBR8WORTH 
SAV.  BANK  V.  SAME. 

(Supreme  Court  of  New  Hnrnpahire.  StiaSord. 
March  14,  1890.) 

ASSIONMBXT    FOR    CBEIHTOBS  —  APPOISTME5IT  Of 

AssiODBB — Attachment— Tbcsteb  Pbocsss 

— CONTINUANOB   OF  ACTION'S. 

1.  Under  statutoiy  proviaions  anthoridng  the 
judge  of  probate  to  appoint  an  assignee  for  ered- 
itors  on  the  recommendation  of  two-tUrds  in 
nnmb«  and  of  a  majority  in  valae  of  the  credit- 
ors who  prove  their  claims,  the  trust  does  not  fail 
because  creditors  neglect  to  prove  their  claims. 
The  rec<Humendatioii  being  optional,  the  ceart 
may  appoint  of  its  own  motion. 

2.  Where  an  assignee  lias  been  appointed,  and 
no  creditors  have  proved  their  claims  in  the  pre- 
scribed time,  creditors  cannot  reach  the  taada 
in  the  hands  of  the  assignee  by  trustee  piooens. 

3.  The  actions  will  not  be  continued  till  the 
final  settlement  of  the  assignee's  account  in  the 
probate  court,  since  the  trustee  process  is  an 
equitable  proceeding,  and  it  is  not  equitable  that 
plBlnUffs  should  stand  any  better  than  they 
would  have  stood  if  they  had  proved  theii  claims 
in  insolvency. 

Separate  actions  of  foreign  attachment  by 
Tucker  and  others.  Tucker,  the  Rochester  Sav- 
ings Bank,  the  Somersworth  National  Bank. 
Hargraves,  and  the  Somersworth  Savings 
Bank,  against  one  Chick  and  one  Beacham. 
trustee.  The  facts  are  agreed.  The  trui^ 
tee,  as  assignee  of  Chick,  defendant  la  insol- 
vency, has  sold  Chick's  real  and  i>er8onal 
property,  and  holds  the  proceeds.  A  decree 
of  distribution  has  been  reversed  (65  N.  H. 
119, 18  AtL  234),  on  the  ground  th&t  no  claims 
were  filed  in  the  prescribed  time.  Trustee 
discharged. 

James  A.  Edgerly,  for  plaintiffs  Tucker. 
Cheney  &  Chandler.  Worcester  &  Gafney. 
for  plaintiff  Rochester  Sav.  Bank.  WUlian 
D.  Knapp,  for  plaintiffs  Somersworth  Nat 
Bank  and  Hargraves.  William  V.  RnsseD. 
for  plaintiff  Somersworth  Sav.  Bank.  Wil- 
liam S.  Pierce,  for  defendant  Beacham  A 
Foote  and  John  Kivel,  tor  the  trustee. 
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SMITH,  J.  The  fact  that  the  creditors 
neg-lected  seasonably  to  prove  Ihelr  claims 
did  not  affect  the  Jurisdiction  of  the  proI>ate 
court.  Chicle  was  owing  debts,  and  had 
property  which  the  statnte  not  only  permit- 
ted him  to  assign  for  the  benefit  of  Ills  cred- 
itors, but,  upon  due  proceedings  instituted 
by  them,  would  have  compelled  him  to  as- 
sign.  All  the  estate  of  the  debtor  vested  in 
Beacham  as  assignee  upon  bis  appointment. 
and  was  held  by  him  for  the  benefit  of  cred- 
itors. He  was  assignee  de  facto,  if  not  de 
lure.-  An  assignee  is  appointed  by  the  Judge 
of  protiate,  and  not  by  the  creditors,  al- 
though the  appointment  is  made  upon  the 
recommendation  of  two-thirds  in  number  and 
of  a  majority  in  value  of  the  creditors  who 
prove  their  debts.  The  trust  does  not  fail 
because  creditors  neglect  to  prove  theii 
claims,  or,  proving  them,  neglect  to  vote,  or 
are  unable  to  agree.  The  recommendation 
of  an  assignee  is  optional  with  the  creditors. 
Dot  compulsory.  If  they  fall  to  agree,  or  neg- 
lect to  recommend,  unless  the  judge  has  the 
power  to  appoint,  the  object  of  the  statute— 
the  distribution  of  the  debtor's  property  pro- 
portionately among  bis  creditors,  and  the 
granting  to  him  of  a  discharge  if  otherwise 
entitled  to  one  (Laws  1885,  c.  85,  f  15)— would 
be  defeated.  Beacham,  having  been  legally 
appointed  assignee,  tiad  the  right,  and  it  was 
his  legal  duty,  to  convert  the  property  of  the 
debtor  into  money,  to  be  distributed  to  those 
wbo,  under  a  decree  of  the  court,  may  be  en- 
titled to  it.  As  no  objection  to  his  doings 
has  been  shown  other  than  such  as  results 
from  the  manner  of  his  appointment,  no  rea- 
son appears  for  declaring  invalid  any  of  his 
acts. 

In  the  first  two  cases  the  plaintiffs  reside 
in  Massachusetts.  If  their  claims  are  such 
as  follow  the  person,  a  discharge  of  the 
debtor  will  not  bar  their  claims,  unless  they 
prove  them.  Perley  v.  Mason,  ft4  N.  H.  6, 
3  All.  020;  Norris  v.  Atkinson,  64  N.  H.  87, 
5  Atl.  710.  In  the  fourth  case  the  plaintiffs 
are  a  New  Hampshire  corporation.  Their 
debt  was  contracted  prior  to  the  passage  of 
the  act  of  1885,  and,  not  having  been  proved 
in  these  proceedings,  will  not  be  barred  by  a 
discharge  of  the  debtor.  Laws  1885,  c.  85, 
i  15.  The  plaintiffs  in  the  three  other  suits 
are  citizens  of  this  state.  The  plaintiffs  in 
all  the  suits  except  the  fourth  proved  their 
claims,  but  not  In  season  to  be  included  in 
a  decree  for  distribution.  They  are  now  at- 
tempting to  reach  the  funds  in  the  hands  of 
the  assignee  by  trustee  process.  The  ground 
for  their  contention  is  that,  as  no  debts 
■were  seasonably  proved,  there  are  no  credit- 
ors entitled  to  share  in  the  assets  (Tucker 
V.  Beacham,  65  N.  H.  110,  18  At)  23^),  and 
hence  that  the  funds  in  the  assignee's  hands 
remain  in  or  are  restored  to  the  debtor,  for 
whom  he  holds  them  in  trust  (Towle  v.  Dav- 
enport, 57  N.  H.  140;  Towle  v.  Kowe,  68  N. 
H.  394;  Ramsey  v.  Fellows,  Id.  607;  Fowler 
V.  Down,  1  Bos.  &  P.  44).  But  It  is  settled 
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in  this  state  that  a  person  cannot  be  ctiarged 
as  trustee  who  has  in  his  possession  money 
or  credits  in  an  official  capacity,  and  for 
which  he  is  obliged  to  account;  until  bis  ac- 
counts have  been  adjusted  in  the  court  havr 
ing  jurisdiction  of  the  subject-matter.  Wil- 
lard  V.  Decatur,  50  N.  H.  137;  Palmer  v. 
Noyes,  45  N.  H.  174;  Woodbridge  v.  Morse, 
5  N.  H.  519.  A  guardian  cannot  Toe  adjudged 
the  trustee  of  his  ward  until  his  accounts 
have  been  adjusted  in  the  probate  court,  and 
a  iMtiance  found  due  in  his  favor.  Davis  v. 
Drew,  6  N.  H.  309,  400.  An  administrator 
cannot  he  adjudged  trustee  of  a  creditor  be- 
fore his  claim  has  been  allowed  by  the  com- 
missioner of  insolvency,  and  ordered  to  be 
paid  by  the  Judge  of  probate.  It  is  the  de- 
cree that  makes  the  administrator  the  debtor 
of  the  creditor.  Adams  v.  Barrett,  2  N.  H. 
374.  As  a  general  rule,  if  the  principal  de- 
fendant would  have  no  right  of  action 
against  the  trustee,  the  latter  cannot  be 
charged.  Getchell  v.  Chase,  37  N.  H.  110; 
Greenleaf  v.  Perrin,  8  X.  H.  273;  Adams  v. 
Barrett,  2  N.  H.  374;  Haven  v.  Went  worth. 
Id.  93;  Richards  v.  Railroad,  44  N.  H.  127, 
139;  Paul  V.  Paul,  10  N.  H.  117,  120;  Forist 
V.  Bellows,  59  N.  H.  229. 

Beacham  cannot  be  cliarged  as  trustee  of 
Chick  upon  the  facts  agreed.  His  accounts 
have  not  been  settled  in  the  Insolvency 
court.  That  court  has  jurisdiction  of  him, 
and  of  the  funds  in  bis  hands,  and  cannot 
be  deprived  of  its  Jurisdiction  except  on  ap- 
peal. The  amount  due  him  for  his  services, 
expenses,  and  costs  since  the  settlement  of 
his  former  account  remains  to  be  adjusted.  If 
Chick  is  entitled  to  the  balance  after  such 
adjustment,  he  cannot  maintain  a  suit  there- 
for before  the  amount  has  been  determined 
by  a  decree  of  that  court. 

Justice  does  not  require  that  the  actions  be 
continued  until  the  accounts  of  the  assignee 
can  be  settled.  Palmer  v.  Noyes.  45  N.  H. 
174.  The  trustee  process  Is  an  equitable  pro- 
ceeding, and  it  is  not  equitable  that  the 
plaintiffs  should  stand  any  better  than  they 
would  have  stood  if  they  had  proved  their 
claims  in  insolvency.  Upon  this  conclusion, 
it  may  be  for  the  interest  of  all  parties  to 
agree  upon  a  decree  of  distribution  and  a 
discharge  of  the  debtor,  or  to  make  a  distri- 
bution and  discharge  without  a  decree. 


CARPENTER,  J.,  did  not  sit 

concurred. 


The  others 


STATE  V.  DALTON. 

(Supreme  Court  of  Rhode  laland.    June  7, 1897.) 

ConBT»— JuKisnic'Tios— HoMioiDS — Dyiko  D(ot.&- 

HATiosa— iNrnKBNCKS — Pkovino»  oy  JVBT 

— Wits  ESSES— CosvicT — Competency. 

1.  The  judiciary  act  (chapter  3)  defines  the 
jurisdiction  of  the  common  pleas  division  of  the 
supreme  court,  which  replaced  the  old  court  of 
common  pleaa,  but  omits  all  reference  to  indici- 
menti  then  pending  in  the  court  of  common  pleaa. 
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Chapter  38,  i  21,  provides  that  the  appellate  di- 
vision shall  give  directions  to  the  clerks  of  the 
courts  of  common  pleas  in  the  several  counties 
as  to  what  disposition  shall  be  made  of  nil  ac- 
tions, civil  and  criminal,  pending  in  said  courts. 
In  pursuance  of  section  21,  an  order  was  ddly 
made  by  the  appellate  division,  and  such  actions 
were  tran8mitt«],  as  diiccted,  to  the  common 
pleas  division  of  the  supreme  court.  Section  22 
provides  that  the  courts  to  which  the  original 
lepers  have  been  transmitted  "shall  have  jurisdic- 
tion of  all  actions  in  all  re8"ects"  as  if  the  same 
had  been  originally  brought  there.  Section  36 
contains  a  saving  clause  reciting  that  "no  ofFense 
committed  •  •  •  under  any  of  the  acts  here- 
by repealed,  •  •  •  and  no  suit,  prosecution 
or  Indictment  pending  at  the  time  of  said  repeal 
•  •  •  shall  be  affected  by  such  repeal,  except 
that  the  proceedings  •  •  •  shall  be  con- 
formed whenever  necessary  to  the  provisions  of 
this  act."  Held,  that  the  common  pleas  division  had 
jurisdiction  over  an  indictment  found  by  tlie  old 
court  of  common  pleas,  and  duly  transmitted  un- 
der the  judiciary  act. 

2.  In  a  murder  case,  a  state's  witness  testified 
that  shortly  after  8  o'clock  in  the  evening  he  saw 
deceased  staggering  along  the  sidewalk;  that 
deceased  showed  evidence  of  great  pain  by  stoop- 
ing down  when  he  walked,  pressing  his  hands  on 
his  abdomen,  and  groaning,  and  that  he  s;iid  to 
witness,  "Let  me  tell  you;"  that  while  sitting  on 
a  step,  and  groaning,  with  his  hand  across  his 
abdomen,  the  expression  of  his  voice  and  counte- 
nance plainly  showing  that  he  was  in  great 
agony,  he  said  to  witness.  "They  have  done  the 
old  man  up;  I  wish  I  could  get  home;  I  want 
to  get  home  before  I  die;"  that  when  witness 
attempted  to  assist  him  to  a  street  car  deceased 
suffered  more  acutel.v.  lay  down  on  the  ground, 
and  was  very  sick;  that  while  there  he  rppeated 
that  he  wanted  to  reach  his  home,  adding,  "It 
is  all  over  with  m«;"  that  when  plaintiff  started 
for  a  conveyance,  deceased  made  such  an  out- 
cry at  being  left  alone,  and  seemed  in  such  pain, 
that  witness  remained  with  him,  and  that  he  was 
soon  removed  to  a  hospital.  A  nurse  testified 
that  there  he  said  several  times,  "They  have 
killed  mo.  and  I  am  a  goner."  Deceased  died  at 
9  o'clock  the  next  morning.  EM,  that  state- 
ments made  by  deceased  to  the  witnesses  con- 
cerning the  persons  who  inflicted  the  injuries 
which  resulted  in  his  death,  and  the  manner  of 
said  injuries,  were  admissible  as  dying  dedara- 
tions. 

3.  To  render  a  statement  admissible  as  a  dying 
declaration  it  is  not  necessary  that  the  deceased 
should  have  apprehended  immediate  death,  but 
only  that  he  had  no  expectation  of  surviving  the 
injury  Inflicted  by  defendant. 

4.  In  a  murder  case,  the  testimony  of  one  who 
had  previously  been  convicted  of  the  same  crime, 
and  was  serving  a  life  sentence  in  the  state  pris- 
on therefor,  was  admissible;  its  weight  being 
for  the  jury. 

Martin  Dalton  was  convicted  of  murder, 
and  petitions  f<^  a  new  trial.    Denied. 

Edward  C.  Dubois,  Atty.  Gen.,  for  the  State. 
John  M.  Brennan  and  Dennis  J.  Holland,  (or 
4efendant. 


TIIXINGHAST,  J.  The  defendant,  Martin 
Dalton,  who,  on  the  2d  day  of  January,  1896, 
was  convicted  of  the  crime  of  murder,  peti- 
tions for  a  new  trial  cm  the  grounds:  (1) 
That  the  common  pleas  division  bad  no  juris- 
diction to  try  bim  under  the  indictment  In 
this  case;  (2)  that  the  court  erred  In  matters 
of  law  In  Its  rulings;  and  (3)  that  the  verdict 
Is  against  the  evidence,  and  the  weight  there- 
of. The  indictment  was  found  at  the  S^>- 
tember  term,  1882,  of  the  court  of  common 


pleas  held  in  and  for  the  county  of  Provi- 
dence. 

In  support  of  the  first  ground  above  speti- 
fled,  the  defendant's  counsel  says  that  at  the 
time  when  the  defendant  was  tried  the  court 
of  common  pleas  was  an  inferior  court,  hav- 
ing Jurisdiction  only  of  such  cases  as  had 
been  expressly  conferred  upon  It  by  statute, 
and  that  Its  successor,  now  known  as  the 
common  pleas  division  of  the  supreme  court, 
cannot  hare  Jurisdiction  over  an  indictment 
found  by  the  abolished  court,  unless  such  Ju- 
risdiction has  been  expressly  ccHiferred  by 
statute.  He  further  says  that  chapter  3  of 
the  Judiciary  act  defines  the  Jurisdiction  at 
the  common  pleas  division,  but  omits  all  refer- 
ence to  old  indlctuimts  then  i)endlng  In  the 
court  of  common  pleas.  While  It  Is  true  that 
said  chaptar  3  of  the  Judiciary  act  does  not 
refer  to  Indictments  then  pending  In  the  court 
of  common  pleas,  yet  chapter  38  of  the  same 
act  expressly  provides  the  manner  In  which 
cases  pending  in  the  court  of  common  pleas 
shall  be  disposed  of.  Section  21  of  this  chap- 
ter provides  that  the  appellate  division  shall 
give  directions  to  the  clerks  of  the  courts  of 
common  pleas  In  the  several  counties  as  to 
what  disposition  shall  be  made  of  all  actions, 
suits,  and  proceedings,  civil  and  criminal, 
pending  in  said  courts,  and  to  transmit  the 
original  papers  and  records  as  may  be  neces- 
sary to  carry  out  the  provisions  of  the  act. 
In  pursuance  of  said  section  an  order  was 
duly  made  by  the  appellate  division,  and  the 
Indictment  In  question,  together  with  all  oth- 
ers then  pending  In  the  court  of  common 
pleas  In  this  county,  was  transmitted  to  the 
common  pleas  division  of  the  supreme  court. 
And  by  virtue  of  section  22  of  said  chapter  38 
the  last-named  court  thereupon  obtained  full 
Jurisdiction  of  the  case.  Said  section  Is  as 
follows:  "The  supreme  court  In  Its  respective 
divisions  and  the  district  court  to  which  the 
said  original  papers,  exhibits  and  record  shall 
have  been  transmitted  as  aforesaid,  shall  have 
Jurisdiction  of  all  actions,  suits  and  proceed- 
ings so  transmitted  and  shall  proceed  therein 
In  all  respects  as  If  the  same  bad  been  orig- 
inally brought  before  such  division  or  court 
under  this  act."  The  saving  clause  of  the 
repealed  statute  is  found  In  section  36,  which 
is  as  follows:  "No  offense  committed  and  no 
penalty  or  forfeiture  Incurred  under  any  of 
the  acts  hereby  repealed,  and  before  the  time 
when  such  repeal  shall  take  effect,  shall  be 
affected  by  the  repeal.  And  no  suit,  prosecu- 
tion or  indictment  pending  at  the  time  of 
said  repeal  tor  any  offence  committed  or  for 
the  recovery  of  any  fine,  penalty  or  forfeiture 
Incurred  under  any  of  the  acts  hereby  re- 
pealed, shall  be  affected  by  such  rei)eal,  ex- 
cept that  the  proceedings  in  such  suit,  prose- 
cution or  Indictment  shall  be  conformed, 
whenever  necessary,  to  the  provisions  of  this 
act."  We  therefore  decide  that  the  common 
pleas  division  had  full  Jurisdiction  to  try  and 
determine  the  indictment  In  question. 

The  rulings  complained  of  are  those  relat- 
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IiiK  to  tbe  admission  of  statements  made  hj 
Anthony  S.  Hasirell,  the  man  who  Is  alleged 
to  have  been  murdered,  as  to  the  personB  who 
injured  blm,  and  the  manner  In  which  the 
injury  was  inflicted.  The  attorney  general 
contends  tliat  the  statements  were  admissible 
on  the  grotmd  that  they  were  declarations 
made  In  extremity,  when  said  Haswell  was 
consciously  at  the  point  of  death;  while  the 
defendant's  counsel  Insists  that  the  evidence 
falls  to  show  that  they  were  so  made,  and 
hence  that  they  were  Improperly  admitted. 
William  E.  Wilson,  a  witness  called  in  behalf 
of  the  prosecution,  testified :  That  shortly  aft- 
er 8  o'clock  on  the  evening  of  the  l»th  of 
July,  18S2,  he  saw  a  man  staggering  along  in 
front  of  his  bouse  on  the  concrete  walk.  That 
the  man  looked  as  though  he  had  tumbled  in 
the  dirt,  and  witness  thought  at  first  that  he 
was  intoxicated.  That  the  man  attracted  his 
attention.  That  be  showed  evidence  of  be- 
ingr  in  great  pain  by  stooping  down  when  he 
walked,  pressing  his  hands  up<Hi  his  abdo- 
men, and  groaning,  and  that  he  asked  to  be 
allowed  to  speak  to  witness,  saying,  "Let  me 
tell  yon."  Witness  further  teeUfled  that 
wliat  the  man  said  indicated  that  he  was  ap- 
prehensive of  impending  death  from  the  In- 
juries he  had  received.  That  while  sitting  on 
tbe  step,  and  groaning,  with  his  hand  across 
his'  abdomen,  the  expression  of  his  voice  and 
countenance  plainly  showing  that  he  was  in 
great  agony,  he  said  to  witness:  "They  have 
done  the  old  man  np.  I  wish  I  could  get 
homel  I  want  to  get  home  before  I  die." 
And  then  said  if  he  could  get  to  the  Brook 
street  car,  he  could  get  home,  and  that  he 
seemed  impatient  to  go.  He  told  witness  that 
his  name  was  Anthony  S.  Haswell.  After  at- 
temptini;  to  go  to  the  sti-cet  car,  and  falling, 
witness  testified  that  he  suffered  more  acute- 
ly. That  he  lay  down  on  the  bank,  and  was 
very  sick;  and  that  while  there  he  said  again: 
"They  have  done  tbe  old  man  up.  Take  me 
home.  I  want  to  see  my  wife  before  I  die. 
It  is  all  over  with  me."  Witness  further  tes- 
tified that  during  all  this  time  the  man  seem- 
ttl  to  think  he  was  killed,  and  that  he  was  go- 
inj;  to  die  from  his  Injuries.  The  perspira- 
tion came  out  on  his  forehead,  and  he  tried 
to  vomit,  but  could  not  Witness  attempted 
to  assist  Mr.  Haswell  to  the  Brook  street  car, 
bat,  finding  him  too  feeble,  assisted  him  to 
tbe  curbstone,  where  he  left  him,  and  started 
to  telephone  to  the  police  station  about  the 
inan,  but  he  made  such  an  outcry  at  being 
left  alone,  and  seemed  In  such  pain,  that  wit- 
ness thought  it  would  not  do  to  leave  him; 
that  shortly  afterwards  blankets  were 
brought  from  a  neighboring  house,  and  he 
was  removed  from  the  curbstone  to  the  Iiank, 
wbere  he  lay  until  a  wagon  was  brought,  and 
be  was  taken  to  the  hospital,  where  he  died 
at  9  o'clock  the  following  morning.  To  the 
witness  Hughes  deceased  said,  while  lying  on 
the  ground:  "I  want  to  be  taken  to  my  wife. 
I  will  die.  I  know  I  will."  To  the  witness 
Elizabeth  T.  Kerr,  who  was  a  nurse  at  the 


hospital  where  he  was  taken,  he  said  several 
times  shortly  after  arriving  there:  "They 
have  killed  me,  and  I  am  a  goner.  Send  for 
my  wife." 

In  view  of  the  foregoing  facts,  we  think  It  is 
dear  that  the  court  did  not  err  In  allowing  the 
witnesses  to  testify  as  to  the  declarations 
made  by  the  deceased  concerning  the  persons 
who  inflicted  the  injuries  upon  him  which  re- 
sulted in  his  death,  and  also  as  to  the  manner 
of  said  injuries.  In  order  to  render  the  state- 
ments of  the  deceased  admissible  as  a  dying 
declaration,  it  was  only  necessary  to  show  to 
the  satisfaction  of  the  court,  in  the  first  in- 
stance, that  it  was  made  under  a  sense  of  Im- 
pending death  (Whart.  Cr.  Ev.  {  297);  the 
rule  as  to  the  admissibility  of  a  dying  decla- 
ration being  that  it  is  enough  if  it  satisfac- 
torily appears  in  any  mode  that  it  was  made 
under  the  sanction  of  Impending  death,  wheth- 
er this  be  directly  proved  by  the  express  lan- 
guage of  the  declarant,  or  be  Inferred  from 
his  evident  danger,  or  the  opinions  of  the 
medical  or  other  attendants,  stated  to  him,  or 
from  his  conduct,  or  other  circumstances  of 
the  case,  all  of  which  are  resorted  to  to  as- 
certain the  state  of  the  declarant's  mind 
(Greenl.  Bv.  [13th  Ed.]  {  158;  Whart.  Cr.  Ev. 
[8th  Ed.]  H  282,  293).  After  the  evidence  is 
admitted,  however,  its  credibility  is  entirely 
for  the  jury,  who  are  at  liberty  to  weij^  all 
the  circumstances  imder  which  the  declara- 
tions were  made,  including  those  already 
proved  to  the  court,  and  to  give  the  testimony 
only  such  credit  as,  upcm  the  whole,  they  may 
think  It  deserves.  Com.  v.  Casey,  11  Cush. 
417-421.  The  weight  to  be  attached  to  dy- 
ing declarations,  as  laid  down  by  Mr.  Wharton 
in  his  work  on  Criminal  Evidence  (section 
276),  depends  upon  these  conditions:  "(1)  The 
trustworthiness  of  the  reporters;  (2)  the 
capacity  of  the  declarant  at  the  time  to  re- 
member accurately  the  past;  and  (3)  his  dis- 
position truly  to  tell  what  he  remembers."  In 
view  of  the  exceptional  character  of  such  tes- 
timony, and  of  Its  liability  to  perversion,  we 
think  these  tests  are  reasonable  and  proper; 
and  the  record  before  us  in  the  case  at  bar 
shows  that  they  were  substantially  applied 
to  the  testimony  in  question.  In  ruling  on 
the  declaration  alleged  to  have  been  made  by 
the  deceased,  "They  have  done  me  up,"  the 
court  said:  "The  jury  may  draw  their  Infer- 
ences from  what  was  said  as  to  what  the  man 
meant  by  that  expression,  being  in  the  con- 
dition he  was  at  the  time,  and  suffering  as  he 
was.  •  *  •  To  make  it  admissible,  the 
man  should  have  apprehended  Immediate 
death;  and  anything  he  said  which  convinces 
the  jury  that  he  did  apprehend  it  is  sufficient 
to  allow  the  state  to  put  it  In.  •  •  •  If  he 
believed  be  was  in  the  Immediate  presence  of 
death,— was  about  to  die,— and  made  this  dec- 
laration, then  it  Is  pi-oper  to  show  It."  This 
was  even  more  favorable  to  the  defendant 
than  he  was  entitled  to,  because  It  was  not 
necessary  that  the  decea.ied  should  have  ap- 
prehended immediate  death  in  order  to  render 
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his  dedaratlons  admissible;  bnt  onlj  ibat  he 
had  no  ex];>ectation  of  survlTlng  the  injury 
inflicted  by  the  defendant  9  Am.  St  Bng. 
Enc.  Law,  pp.  679-682,  and  cases  cited. 

The  record  also  shows  that  the  Jury  were 
properly  Instructed  as  to  the  credibility  of  the 
witnesses  who  testifled  as  to  the  declarations 
of  the  deceased,  and  as  to  the  probabilities 
of  the  truthfulness  of  said  declarations.  We 
are  therefore  of  the  opinion  tha.t  the  court  did 
not  err  In  admitting  the  testimony  as  to  the 
dealaratlons  otf  the  deceased,  and  the  excep- 
tions relating  thereto  are  overruled.  After  a 
careful  examination  of  the  evidence  in  the 
case,  we  are  not  convinced  that  it  is  insuffi- 
cient to  sustain  the  verdict  The  testimony 
of  the  defendant  Sullivan,  who  had  previous- 
ly been  convicted  of  the  same  crime,  and  was 
serving  a  life  sentence  in  the  state  prison 
therefor,  was  properly  admitted,  and  it  was 
for  the  Jury  to  give  It  such  weight,  in  connec- 
tion with  the  oth»  testimony  offered,  as  they 
thought  it  deserved.  Petition  denied  and  dis> 
missed,  and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 


HKATiY  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  Rhode  Island.    June  15, 

1897.) 

Thial — Spkcul   FisniNos — Feu.ow   (Jbrvahts  — 

BKAXEUAy  AND  EnOIKBEK. 

1.  Special  findings  that  plaintiff  voluntarily 
signed  a  release  of  the  claim  in  suit,  and  that  it 
was  read  to  him  before  signing,  and  was  not 
obtained  by  fraud,  are  inconsistent  with  a  find- 
ing that  plaintiff  did  not  laiovr  what  he  was  sign- 
ing, and  a  general  verdict  for  plaintiff,  and  hence 
a  new  trial  must  be  granted. 

2.  The  engineer  of  a  "wild"  engine,  who,  by 
violation  of  orders,  produces  a  collision,  is  a  fel- 
low servant  of  a  brakeman  on  the  train  collided 
with. 

3.  Where  a  railroad  company  transmits  to  an 
engineer  orders  which,  if  obeyed,  will  avoid  a 
eollision  with  another  train,  it  baa  in  that  respect 
performed  its  duty  of  furnishing  a  clear  track  for 
such  train,  and  is  not  liable  to  a  fellow  servant 
of  such  engineer  for  injuries  by  a  collision  pro- 
duced by  the  engineer's  disobedience  of  the  or- 
ders. 

Action  by  John  Healy  ag'alnst  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. There  was  a  verdict  for  plaintiff  on 
the  first  cotmt  of  the  declaration,  and  for  de- 
fendant on  the  second  count,  and  both  par- 
ties petition  for  a  new  trial  on  me  respective 
counts.  New  trial  denied  on  the  second 
count,  and  granted  on  the  first. 

R  K.  Parker,  for  plaintiff.  Frank  S.  Ar- 
nold, for  defendant 

TILMNGHAST,  J.  The  verdict  in  this  case 
was  for  the  plaintiff  on  the  first  count  of  the 
declaration,  and  for  the  defendant  on  the  sec- 
ond count.  The  first  count  is  based  upon  an 
accident  which  happened  to  the  plaintiff,  who 
was  a  brakeman  In  the  defendant's  employ, 
on  the  17th  day  of  February,  IH'M,  at  Provi- 
dence^ while  he  was  engaged  In  uncoupling 


cars;  and  the  second  count  la  based  tipon  an- 
other accident  which  happened  to  the  plain- 
tiff, while  in  defendant's  employ,  in  the  same 
capacity,  on  the  16th  day  of  June,  1893,  at 
Carolina  Station,  In  Oharlestown.  The  de- 
fendant petitions  for  a  new  trial  on  the  first 
count  of  the  declaration,  and  the  plaintiff  peti- 
tions for  a  new  trial  on  the  second  count 
ttaweof. 

Of  the  nine  distinct  grounds  opon  which  the 
defendant  bases  Its  petition  for  a  new  trial, 
we  will  consider  but  one,  (or  the  reason  that 
we  are  of  the  opinion  that  a  new  trial  must 
be  granted  on  that  ground,  and  It  therefore 
becomes  unnecessary  to  consider  the  others. 
The  eighth  ground  on  which  defendant  re- 
lies IB  this:  "Because  the  verdict  upon  the 
first  count  of  the  plaintiff's  declaration,  as 
found.  Is  against  the  special  findings  of  the 
Jury,  and  Inconsistent  therewith."  The  spe- 
cial findings  referred  to  are  as  follows:  "(1> 
The  release  marked  'D,'  and  dated  April  24. 
1893,  was  executed  by  the  pUlntiff  by  bis 
making  his  mark.  In  the  presence  of  George 
W.  Hobbs.  (2)  The  plahitiff  did  execute  said 
release,  marked  'D,'  voluntarily,  and  of  his 
own  free  wilL  (3)  The  release  marked  'D,' 
was  read  to  the  plaintiff  before  its  execution 
by  Mr.  Hobbs.  (4)  The  release  marked  'D' 
was  not  obtained  by  the  fraud  of  any  agent 
or  servant  of  the  defendant  (5)  The  plain- 
tiff did  not  know  what  be  was  executing  when 
he  executed  the  release  marked  'D.'  (6)  The 
plaintiff  could  not  read  at  the  time  the  release 
marked  'D'  Is  claimed  to  have  been  executed." 

The  release  referred  to  in  these  special  find- 
higs  was  as  follows: 

"Know  all  men,  that  I,  John  Healy,  have  re- 
ceived of  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  the  sum  of  twenty- 
seven  and  thlrty-hundredths  ($'^7.30)  dollars. 
In  full  payment  discharge,  release,  and  satis- 
faction of  all  claims,  demands,  and  causes  of 
action  whatsoever,  and  especially  of  and  from 
all  claims  and  demands  against  said  company 
on  account  of  Injuries  to  person  sustained  by 
me  by  having  my  fingers  crushed  whUe  un- 
coupling cars  at  Providence,  R.  L,  on  the  16th 
day  of  February,  1893,  and  of  all  damages  on 
account  of  such  injuries.  In  witness  whereof. 
I  have  hereunto  set  my  hand  and  seal,  the 
24th  day  of  April,  1898. 

bis 
"John   X   Healer  U^  B-l 

mark.  f^^. 

"Signed,  sealed,  and  deliv^ed  hi  ^j.-^  . 
of  WUlard  I.  T?rner,  George  W^  ]^^  Z^ 

It  will  at  once  *>^^"  offence" comm''^^'^'*  °' 
the  spechil  find'^^y  ^  ^^^^^  they  are 
both  Inconsisten^j^'  ^^  y^^  .ives,  and  also 
inconsistent  wltl  i.^g^^^^-  m  verdict  of  guilty. 
The  Jury  found  ,f,^  ^uat  the  release  in  ques- 
tion was  execut'  a  by  the  plaintiff;  (2)  that  it 
was  executed  voluntarily  and  of  his  own  free 
will;  (3)  that  It  was  read  to  plaintiff  before 
its  execution;  (4)  that  it  was  not  obtained  by 
fraud;  and  (5)  that,  notwithstanding  all  this, 
the  plaintiff  did  not  know  what  he  was  execnt- 
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ing  wben  be  signed  It.  The  last-named  find- 
ing Is  so  clearly  inconsistent  with  those  which 
precede  It  as  to  show  that  the  jury  must  hare 
been  mistaken  either  as  to  It,  or  as  to  the 
others;  and,  as  it  Is  impossible  for  the  court 
to  determine  wherein  the  mistake  exists,  we 
must  hold  that  the  entire  findings  were  a 
nullity.  Said  first  five  findings  are  also  clear- 
ly inconsistent  with  the  general  verdict  of 
guilty.  If  the  release  was  voluntarily  exe- 
cuted by  the  plaintiff  after  it  was  read  to  him, 
and  no  fraud  was  practiced  upon  him  In  ob- 
taining It,  then  it  was  a  bar  to  his  action,  and 
the  verdict  should  have  been  for  the  defend- 
ant, as  it  was  only  by  ignoring  the  release  as 
a  valid  and  binding  instrument  that  the  plain- 
tiff could  be  allowed  to  recover.  The  jury 
have  practically  found  both  ways  as  to  this 
instrument,— first,  that  it  was  valid  and  bind- 
ing, and,  second,  that  It  was  Invalid  and  of 
no  avail,— and  have  based  their  verdict  upon 
the  latter  theory.  Such  a  verdict,  of  course, 
cannot  be  allowed  to  stand.  And  here  we 
n-ay  suggest  that  It  would  be  well  for  the 
trial  court,  In  Its  dLscretion,  to  limit,  as  far  as 
may  be,  the  number  of  issues  submitted  to 
the  Jury  under  the  statute.  In  order  that  they 
may  not  be  confnsed,  and  that  such  questions 
as  are  necessarily  Involved  in  the  general  ver- 
dict may  be  excluded,  as  far  as  possible,  from 
the  special  findings.  For  the  reasons  above 
given,  the  defendant's  petition  for  a  new  trial 
is  granted  on  the  first  count 

We  will  now  consider  the  plalntifTs  petition 
for  a  new  trial  on  the  second  coimt  in  the 
declaration.  The  facts  set  out  in  the  record 
are  briefly  as  follows:  On  the  16th  day  of 
June,  1893,  the  train  upon  which  plain tifC  was 
a  brakeman  left  Stonlngton  for.  Providence, 
and  arrived  at  Carolina  at  about  7  o'clock  a. 
m.  Prior  to  arriving  at  this  station,  the  train 
had  stopped  at  Wood  River  Junction,  in  pur- 
suance of  a  signal,  to  receive  orders.  Up  to 
this  time  the  trahi  had  been  run  on  the  east- 
bound  track,  which  was  the  regular  track  for 
this  train  to  run  on.  The  train  was  under  the 
government  of  the  conductor,  Joseph  R.  Ad- 
ams. '  At  the  last-named  station  a  train  order 
■was  delivered  to  the  conductor,  directing  him 
to  run  bis  trahi  from  that  i)oInt  to  Kingston 
on  the  west-bound  track,  and  Informing  him 
that  he  had  right  of  track  over  all  west-bound 
trains.  In  accordance  with  this  order,  Uls 
train  took  the  west-bound  track  at  Wood  Rlv- 
^^er  Junction,  and  proceeded  on  Its  way;  and, 
^^f-n,  bVloroached  said  Carolina  Station,  at  the 
cur*«nne,  andi  camjB  in  collI»'ion  with  an  en- 
pine  mivght  It  would'  riof-tlff's  train,  on  the 
name,  or  Vv  afterwards  '  It  appears  that 
an  engine  ha^-s  nelghborln-'Med  at  Carolina 
Station  on  the  east-Uie  curb?  •'k,  so  as  to  render 
It  necessary  to  nm  jplio-  =8  train  on  the 
west-bound  track  to  avoid'^the  obstruction, 
and  hence  the  giving  of  the  order  aforesaid  to 
condnctoT  of  plaintiff's  train.  Albert  C.  Pick- 
ering was  a  locomotive  engineer  in  the  employ 
of  defendant,  and  had  charge  of  the  engine 
No.  338,  which  collided  with  plaintHTs  train. 


At  Kingston,  on  the  day  In  question,  said  Pick- 
ering was  duly  ordered  by  the  division  super- 
intendent, by  telegraph,  to  take  the  east-bound 
track.  This  order  was  received  by  Engineer 
i  Pickering  at  Kingston,  but.  Instead  of  obeying 
the  same,  he  ran  his  engine  onto  the  west- 
bound track,  resulting  In  a  collision  with  plain- 
tiff's train  as  aforesaid,  whereby  plaintiff  was 
Injured.  The  Jury  found  specially  as  follows: 
"(13)  The  accident  on  June  16,  1893,  and  the 
injuries  to  the  plaintiff  by  him  sustained  on 
that  date,  were  occasioned  by  the  disobedience 
of  train  orders  to  Locomotive  Engineer  Picker- 
ing. (14)  The  injuries  sustained  by  the  plain- 
tiff on  June  16,  1893,  were  occasioned  by  the 
negligence  of  Locomotive  Engineer  Pickering." 

The  grounds  upon  which  the  plaintiff  peti- 
tions for  a  new  trial  are  that  the  court  erred 
In  refusing  to  Instruct  the  Jury  as  follows: 
"(1)  The  plaintiff  requests  the  court  to  charge 
the  Jury  that  the  engineer  Pickering  was  in 
fact  the  conductor  of  his  south-bound  train, 
and  was  at  the  time  of  the  said  collision  at 
Carolina,  on  June  16,  1893,  acting  as  vice  prin- 
cipal of  the  defendant,  and  was  exercising  its 
functions.  (2)  The  plaintiff  requests  the  court 
to  charge  tliat  it  was  the  defendant's  duty, 
owed  to  the  plaintiff,  to  keep  Its  track  clear 
of  obstructions  on  the  16th  day  of  June;  A. 
D.  1893,  at  Carolina  Station,  and  that  said 
duty  was  not  an  assignable  duty.  (3)  The 
plaintiff  requests  the  court  to  charge  that  It 
Is  hnmaterial  In  the  case  at  bar  that  the  engi- 
neer Pickering  disobeyed  his  Instructions  on 
the  16th  day  of  June,  1893,  as  his  disobedience 
does  not  release  the  defendant  from  Its  lia- 
bility for  his  (plaintiff's)  Injuries  Incurred  at 
Carolina,  on  said  date." 

The  first  and  third  requests  to  charge  may 
properly  by  considered  together.  We  think 
the  court  ri^tfully  refused  to  grant  them. 
The  engineer  Pickering,  whose  reckless  disobe- 
dience of  ordere,  in  running  his  engine  onto 
the  west-bound  track,  caused  the  accident, 
was  clearly  a  fellow  servant  with  the  plaintiff, 
not  only  under  the  decisions  of  this  court,  but 
also  under  the  great  current  of  decisions  every- 
where. They  were  simply  engaged  In  differ- 
ent branches  of  a  common  service,  and  the 
service  which  the  engineer  was  performing 
was  of  that  character  which  the  defendant 
could  properly  devolve  upon  him  (there  being 
nothing  to  show  that  due  care  was  not  exer- 
cised In  selecting  him  therefor),  without  Itself 
being  liable  for  his  negligence  as  to  a  fel- 
low servant.  See  Brodeur  v.  Valley  Falls  Co., 
16  R.  I.  448,  17  Atl.  64;  Hanna  v.  Granger, 
18  R.  I.  507,  28  Atl.  659.  But  plalntlFs  coun- 
sel, while  conceding  that  an  engineer  and 
brakeman  on  the  same  trata  are  fellow  serv- 
ants so  long  as  the  former  is  engaged  In  sim- 
ply manipulating  his  locomotive,  contends  that 
when,  In  addition  thereto,  he  assumes  or  Is 
appointed  to  conduct  a  train  agreeably  to 
general  rules  or  special  orders,  he  is  no  longer 
a  fellow  servant  with  a  brakeman,  and  es- 
pecially with  one  upon  another  train.  We 
do  not  underatand  that  the  case  before  us 
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Bbovrs  snch  a  state  of  facts  as  this  argument 
assumes.  There  is  nothing  to  show  that  Pick- 
ering assumed  or  was  ordeied  to  conduct  a 
train,  or  that  he  was  in  fact  conducting  a 
train,  when  the  collision  occurred.  He  was 
simply  running  an  engine,  or  what  In  railroad 
parlance  is  called  a  "wild  engine,"  without 
any  train  being  attached  thereto,  for  some  pur- 
pose connected  with  the  management  of  the 
road;  and  he  was  running  it  under  the  direc- 
tion of  the  division  superintendent,  who  was 
practically  the  conductor  thereof;  and,  had 
the  engineer  obeyed  the  Instructions  received, 
the  accident  would  not  have  happened.  In 
short,  so  far  as  appears,  the  defendant  corpora- 
tion had  furnished  safe  and  proper  appliances 
for  the  management  of  Its  road,  and  had  giv- 
en explicit  directions  as  to  the  running  of  the 
engine  In  question,  which.  If  they  had  been 
obeyed,  would  have  fully  protected  the  plain- 
tiff In  bis  employment.  And  we  fail  to  see 
that  the  defendant  can  legally  be  called  upon 
to  respond  In  damages  for  tlie  happening  of  an 
accident  in  such  circumstances,  and  for  the 
simple  reason  that  no  negligence  can  be  at- 
tributed to  It.  It  was  not  a  question  for  the 
jury  whether  the  dispatching  of  an  engine 
and  tender,  under  the  control  of  an  ordinary 
engineer,  constituted  negligence  on  the  part  of 
defendant.  It  is  a  matter  of  everyday  occur- 
rence on  railroads  that  engines  are  thus  sent 
out.  And  the  danger  incident  to  the  running 
thereof,  including  the  carelessness  of  engi- 
neers, is  clearly  one  of  the  rlslu  of  the  employ- 
ment which  the  fellow  servants  of  the  engi- 
neer assume  when  they  enter  the  service  of  the 
corporation.  See  Snow  v.  Railroad  Co.,  8  Al- 
len, 445. 

As  to  the  second  request  to  charge,  viz. 
that  it  was  the  defendant's  duty,  owed  to 
plaintiff,  to  keep  its  track  clear  of  obstructions, 
and  that  this  was  not  an  assignable  duty,  we 
also  think  the  court  did  not  err  In  refusing 
the  same.  In  so  far,  at  any  rate,  as  it  Is  ap- 
plicable to  this  case;  for,  while  it  is  the  duty 
of  a  master  to  provide  a  reasonably  safe  place 
for  his  employ&s  to  work  in,  and  to  furnish 
and  keep  in  repair  all  the  appliances  of  the 
business,  and  to  protect  his  servants  from  in- 
jxiry  therefrom  by  reason  of  unseen  defects, 
so  far  as  human  care  and  foresight  can  ac- 
complish that  result,  yet  he  Is  not  an  Insurer 
of  the  servant  against  injury,  nor  Is  he  liable 
for  the  willful  misconduct  of  a  servant  in  ren- 
dering the  place  of  labor  unsafe  and  danger- 
ous, whereby  a  fellow  servant  is  injured.  In 
Railway  Co.  v.  Frost.  21  C.  C.  A.  186,  74  Fed. 
965,  cited  by  plaintiff's  counsel,  which  was  a 
case  where,  by  reason  of  the  negligence  of  the 
telegraph  operator,  whose  duty  it  was  to  re- 
ceive and  deliver  the  orders  of  the  trahi  dis- 
patcher, the  plaintiff  was  injured,  the  court 
said:  "It  seems  Just  In  principle  to  hold  that 
the  company  has  discharged  its  duty  when  it 
has  given  information  to  one  of  Its  servants, 
who  is  engaged  in  the  common  employment 
of  the  others  that  are  to  be  affected  thereby, 
and  has  instructed  him  to  notify  bis  co-em- 


ployes, and  that  when  tbe  company  has  exer- 
cised due  care  in  selecting  such  local  operator 
in  the  first  instance,  and  lias  not  been  negli- 
gent In  employing  or  retaining  him  in  bis  of- 
fice, it  has  discharged  its  duty,  and  that  sach 
operator  stands  In  tbe  attitude  of  a  fellow 
servant  to  tbe  trainmen."  See,  also,  Slater  v. 
Jewett,  83  N.  Y.  62.  No  amoimt  of  diligence 
<»  the  part  of  a  raUroad  company  can  prevent 
an  accident  like  tbe  one  upon  whlcb  the  sec- 
ond count  aforesaid  is  based.  The  company 
has  the  right  to  presume  that  its  orders  wlU  be 
strictly  followed;  and  all  it  can  do  when  such 
orders  are  disobeyed  Is  to  summarily  discharge 
the  servant  who  thus  offends,  as  was  done  in 
tbe  case  at  bar.  So  far  as  appears,  tbe  de- 
fendant bad  no  more  reason  to  beUeve  that 
Pickering  would  disobey  tbe  ordM8  of  bis  su- 
perior than  tbe  plaintiff  bad.  Such  conduct 
was  not  anticipated,  and  coiild  not  have  been 
anticipated,  by  anybody.  It  was  simply  one 
of  those  strange  and  unaccountable  things 
whlcb  sometimes  happen.  But,  as  there  was 
nothing  which  the  defendant  could  reasonably 
be  called  upon  to  do  which  It  did  not  do  in  tbe 
premises,  It  follows  that  as  to  tbe  plaintiff, 
who  was  a  fellow  servant  with  tbe  pereon 
causing  the  injury,  be  has  no  legal  ground  of 
complaint,  except  as  against  the  man  who 
caused  it  The  plaintiff's  petition  for  new  trial 
on  tbe  second  count  is  denied  and  dlsmlssel, 
and  tbe  case  is  remitted  to  the  common  pleas 
division  for  new  trial  upon  tbe  first  count,  as 
aforesaid. 


TOWN  OF  SIMSBTTRY  v.  TOWN  OF  HART- 
FORD. 

(Supreme  Court  of  Errors  of  Connecticut.    Judc 
15,  1897.) 

PaI'PERS— BaSTAKDS— DOMICILI!. 

Under  Gen.  St.  $  630,  providing  that,  on  thr 
marriage  of  the  parents  of  an  iilegitiniate  cfaikl. 
it  shall  l>e  deemed  legitimate,  and  inherit  equallf 
with  other  children,  such  a  marriage  renders  the 
child  legitimate  for  all  purposes,  and  hence  it 
takes  the  father's  domicile,  so  that  the  town  in 
which  be  has  his  settlement  is  liable  tor  its  sup- 
port 

Action  by  the  town  of  Simsbury  against 
the  towns  of  East  Qranby,  West  Hartford, 
and  Hartford,  to  recover  for  support  fur- 
nished two  paupers.  There  was  Judgment 
on  a  verdict  against  defendant  the  town  of 
Hartford,  and  said  defendant  moves  for  a 
new  trial,  for  a  verdict  against  evidence. 
Denied. 

The  action  was  orig;Inally  brought  against 
tbe  towns  of  West  Hartford  and  East  Qran- 
by. Before  trial,  Hartford  also  was  made  a 
defendant.  The  plaintiff  claimed  damages  in 
the  alternative  against  one  of  tbe  three  de- 
fendants. Separate  Judgments  were  rend<>r- 
ed  in  favor  of  West  Hartford  and  East  Gran- 
by,  and  against  Etartford.  Hartford  filed  a 
motion  for  new  trial,  in  pursuance  of  chap- 
ter 51  of  the  Public  Acts  of  1893.  Tbe  pro- 
cess of  this  court  contained  a  transcript  of 
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tbe  record  In  the  trial  court,  and  a  report  of 
the  evidence.  The  paupers  supiwrted  were 
tbe  wife,  daughter,  and  grandson  (an  illegiti- 
mate minor  child  of  the  daughter)  of  one 
Wallace  Sands.  The  daughter  was  the  child 
of  Sands  and  his  wife,  but  was  born  before 
marriage.  It  was  admitted  that  the  paupers 
did  not  belong  to  Simsbury  to  support.  If 
the  marriage  of  Sands  had  the  legal  effect 
of  giving  his  domicile  to  the  child  born  be- 
fore marriage,  then  all  the  paupers  lielonged 
to  the  town  where  Sands  bad  gained  a  settle- 
ment. At  one  time  Sands  had  a  settlement 
in  East  Granby,  and  the  principal  question 
for  tbe  Jury  was  whether  this  settlement  had 
been  lost,  and  a  new  settlement  gained,  ei- 
ther in  West  Hartford  or  Hartford.  It  was 
admitted  that  the  notice  to  Hartford  was 
sufficient  In  form,  but  not  that  it  was  given 
within  the  legal  time.  Upon  argument.  It 
was  claimed  that  each  of  the  following  ma- 
terial facts  were  found  against  the  evidence: 
That  Sands  had  a  settlement  In  Hartford; 
that  his  wife,  daughter,  and  grandson  be- 
longed to  Hartford;  that  Hartford  had  no- 
tice within  the  time  required  by  statute  In 
order  to  make  It  liable  to  Simsbury;  that  the 
persons  to  whom  supplies  were  furnished 
were  In  fact  paupers. 

William  J.  McConvlUe,  for  appellant  town 
of  Hartford.  J.  Warren  Johnson,  for  appel- 
lee town  of  East  Granby.  Joseph  L.  Bar- 
bour, for  appellee  town  of  West  Hartford. 
George  P.  McLean,  for  appellee  town  of 
Simsbury. 

HAMERSLEY,  J.  (after  stating  the  facts). 
Section  630  of  the  General  Statutes  provides: 
"Children  bom  before  marriage  whose  par- 
ents afterwards  intermarry  and  recognize 
them  as  their  own  shall  be  deemed  legitimate 
and  inherit  equally  with  other  children." 
We  think  the  effect  of  this  statute  Is  to 
legitimatize  children  born  l>efore  marriage, 
not  only  for  the  puri>ose  of  inheriting  prop- 
erty, but  for  all  purposes.  It  follows  that 
the  daughter  of  Wallace  Sands,  being  a  mi- 
nor child  of  Sands  and  his  wife  at  the  time 
of  their  marriage,  then  toolc  her  father's 
domicile  as  fully  as  If  she  had  been  bom  In 
wedlock.  This  being  so,  the  town  in  which 
Sands  had  his  settlement  was  liable  for  the 
supplies  furnished  to  all  the  paupers  sped-' 
fled  In  the  complaint.  The  evidence  on  the 
trial  below  was  conflicting,  but  there  was 
some  evidence  tending  to  support  each  ma- 
terial fact.  Upon  a  careful  examination,  we 
can  find  nothing  In  the  record  from  which 
improper  conduct  on  the  part  of  the  Jury  in 
fairly  weighing  this  evidence,  and  honestly 
and  reasonably  reaching  their  conclusion, 
can  legally  be  Inferred.  The  present  case  Is 
plainly  governed  by  the  rule  long  settled 
and  quite  recently  reaffirmed:  "This  relief 
will  be  granted  only  when  manifest  injustice 
has  been  done  by  the  verdict,  and  the  wrong 
Is  so  plain  and  palpable  as  clearly  to  denote 


that  some  mistake  was  made  by  the  Jury  in 
the  application  of  legal  principles,  or  as  to 
Justify  the  suspicion  that  they,  or  some  of 
them,  were  influenced  by  corruption,  prej- 
udice, or  partiality."  Johnson  v.  Norton,  64 
Conn.  134,  135,  29  AU.  242;  Brooks'  Appeal, 
C8  Conn.  294,  297.  36  Atl.  47.  A  new  trial  is 
denied.    Tbe  other  Judges  concurred. 


KELSBT  V.  GREEN. 

(Supreme  Cotut  of  Errors  of  Connecticut.    Jane 
15,  1897.) 

IsFASTS— Contest  as  to  Custodt— When  Intbb- 
BST8  or  Infant  CoNsinERED— Appointmsnt 

OV  UUAHDIAN — JUHI8DICTION. 

1.  G.  was  appointed  guardian  of  a  minor  by  a 
court  in  Connecticut,  where  the  minor  had  his 
actual  dwelling  place  for  several  years.  K.  was 
afterwards  appomted  guardian  of  such  ward  by 
a  proper  court  in  anotner  state,  where  the  tech- 
nical domicile  of  the  minor's  father  was,  on  tiie 
father's  application.  Held  that,  in  determining 
a  contest  between  such  guardians  as  to  the  cus- 
tody of  such  minor,  the  court  should  consider  the 
interests  of  the  minor. 

2.  Even  In  contests  between  parents  and  third 
persons  as  to  the  custody  of  minor  children,  nei- 
ther party  has  any  right  that  can  be  nllowed  to 
militate  against  the  welfare  of  the  infants. 

3.  The  probate  court  of  a  district  in  which  the 
actual  stated  residence  of  a  minor  is,  has  juris- 
diction to  appoint  a  guardian  of  such  minor, 
though  his  tpchnical  domicile  U  out  of  the  state, 
under  Gen.  St.  §§  458,  459,  providing  that  when, 
on  the  application  of  relatives  of  a  minor,  or  the 
selectmen  of  the  town  "in  which  he  resides," 
for  the  appointment  of  a  guardian,  it  appears 
that  the  parent  is  an  unfit  person  to  have  the 
charge  of  him,  the  probate  court  shall  appoint  a 
guardian,  etc.,  on  notice. 

Appeal  from  superior  court,  Hartford  coun- 
ty;  Frederick  B.  Hall,  Judge. 

Petition  by  Otto  Kelsey  for  a  writ  of  habeas 
corpus  for  the  purpose  of  obtaining  the  cus- 
tody of  Clarence  Ward,  an  Infant,  alleged  to 
be  unlawfully  confined,  imprisoned,  and  de- 
tained by  Frederick  D.  Green.  From  a  Judg- 
ment remanding  such  minor  to  the  care  and 
custody  of  Green,  petitioner  appeals.  Affirm- 
ed. 

The  return  was  as  follows:  "The  respond- 
ent, in  obedience  to  said  writ,  brings  the  said 
Clarence  Ward  Into  court,  and  says  that  be  is 
in  no  manner,  without  law  or  rlgltt,  conflned, 
imprisoned,  restrained,  or  deprived  of  his  lib- 
erty, and  further  avers  with  reference  tiiere- 
to  as  follows:  (1)  The  said  Clarence  Ward 
is  the  son  of  Ferdinand  Ward,  now  of  Gen- 
esee, in  the  state  of  New  York,  and  of  Ella 
Ward,  the  wife  of  said  Ferdinand,  and  the 
nephew  of  the  respondent.  (2)  The  said  Ella 
Ward  died  at  Stamford,  Conn.,  on  or  about 
March  1.  ISJX).  (3)  The  said  Ferdinand  Ward 
at  the  time  of  the  decease  of  said  Ella  Ward, 
and  for  some  time  prior  thereto,  was  a  convict 
confined  in  the  penitentiary  at  Sing  Sing,  in 
the  state  of  New  York;  liavlug  been  convicted 
in  the  courts  of  said  state  of  a  felony,  and 
lawfully  sentenced  to  Imprisomnent  In  said 
prison.     (4)  From  tbe  time  of  the  sentence  of 
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eald  Ward,  as  set  forth  In  paragraph  8,  until 
ber  death,  the  said  Ella  Ward  and  her  said 
son,  Clarence  Ward,  resided  in  Stamford,  In 
this  state;  having  removed  from  New  York  to 
Stamford  with  the  knowledge  and  approval  of 
said  Ferdinand  Ward.  (5)  The  said  Ella 
Ward,  at  her  decease,  left  a  considerable  es- 
tate, and  a  last  will  and  testament,  by  virtue 
of  the  provisions  of  which  a  trust  was  cre- 
ated for  the  benefit  of  the  said  Clarence;  the 
income  of  said  estate,  or  so  much  thereof  as 
might  from  time  to  time  be  found  necessary, 
to  be  expended  by  the  trustees  for  the  main- 
tenance and  education  of  the  said  Clarence 
until  he  shall  arrive  at  the  age  of  twenty-one 
years;  the  principal  to  be  paid  to  blm  when 
he  shall  have  arrived  at  said  age,  or,  in  case 
of  his  decease  prior  thereto  without  issue,  said 
Income  to  be  paid  one-half  part  to  his  aaid 
father,  and  the  balance  to  other  beneficiaries 
named  in  said  win.  (6)  Said  will  was  prov- 
ed and  approved  at  East  Haddara,  in  the  state 
of  Connecticut,  before  the  probate  court  for 
said  district,  and  was  also  proved  and  ap- 
proved in  the  proper  tribunal  In  the  state  of 
New  Yorlc.  (7)  The  trustees  named  In  said 
will  declined  to  accept  said  trust,  and  there- 
upon the  Franklin  Trust  Company,  a  corpo- 
ration located  In. Brooklyn,  New  Tork,  was 
duly  appointed  trustee  under  the  provisions 
of  said  will,  both  in  Connecticut  and  in  New 
York,  accepted  said  trust,  duly  qnalifled  Jn 
both  states,  and  are  now  in  the  discharge  of 
their  duties  thereunder.  (8)  To  all  these  pro- 
ceedings the  said  Ferdinand  Ward  was  duly 
made  a  party,  and  gave  bis  consent  and  ap- 
proval thereto.  (9)  Upon  the  decease  of  the 
said  Ella  Ward,  the  question  presented  itself 
as  to  the  proper  disposition  to  be  made  of  the 
person  of  the  said  Clarence,  as  said  the  Frank- 
lin Trust  Company,  under  Its  charter,  had  no 
power  to  act  as  guardian  of  the  person  of  the 
said  Clarence;  his  father  being  then  confined 
in  the  state  prison,  and  the  nearest  relatives 
on  the  side  of  the  father  positively  declining 
to  assume  any  personal  care  of,  or  custody  of, 
the  said  Clarence.  (10)  It  was  finally  agreed 
between  all  the  relations  upon  both  sides,  in- 
cluding the  father,  and  'nith  the  concurrence 
of  the  Franklin  Trust  Company,  that  said 
Clarence  should  be  placed  under  the  care  and 
custody  of  his  uncle,  the  respondent,  at  Thomp- 
son, in  this  state,  and  the  respondent,  with- 
out legal  action  being  taken  in  reference  there- 
to, should  assume  and  thereafter  occupy  the 
position  of  a  guardian  over  the  person  of  the 
said  Clarence  Ward.  (11)  In  accordance  with 
the  arrangement  aforesaid,  the  said  Clarence 
was  forthwith  removed  from  Stamford,  Conn., 
where  he  was  then  residing,  to  the  house  of 
the  respondent.  In  said  Thompson,  and  has 
continued  to  reside  there  until  the  present 
time.  (12)  The  said  Ward  was  rdeased  from 
state  prison  in  or  about  1892.  After  being  so 
released,  the  said  Ward  approved  and  ratified 
said  arrangement  with  reference  to  the  custody 
of  Clarence.  (13)  Some  dme  after  the  re- 
lease of  the  said  Ward  from  prison,  be  de- 


manded of  the  respondent  the  custody  of  Clar- 
ence; but  the  respondent  did  not  feel  author- 
ized to  assume  the  responsibility  of  disregard- 
ing the  terms  of  the  arrangement  hereinbefore 
mentioned  without  the  consent  and  approval 
of  the  other  contracting  parties  thereto,  and 
referred  the  said  Ward  to  such  other  ijartles 
for  such  consent  and  approval.  (14)  The  oth- 
er parties  interested  in  the  welfare  of  the 
said  Clarence  as  aforesaid  declined  to  consent 
to  the  change  in  the  child's  status  as  contem- 
plated by  the  said  Ward.  (15)  The  respondent 
thereupon  suggested  that  the  question  as  to 
the  right  of  the  said  Ward  to  the  custody  and 
control  of  the  said  Clarence  be  referred  to  the 
adjudication  of  the  proper  court  upon  the  ap- 
plication of  the  said  Ward.  (16)  The  said 
Ward  refused  to  take  any  legal  action  In  the 
matter,  but  did  on  the  13th  day  of  September, 
1894,  acting  througli  his  agents  thereto  by  him 
employed,  enter  the  state  of  Connecticut  and 
the  town  of  Thompson  forcibly,  and  without 
prior  demand  upon  tie  respondent,  and,  con- 
trary to  the  wishes  of  the  said  Clarence,  did 
attempt  to  abduct  the  said  Clarence,  and  re- 
move him  from  the  custody  and  care  of  the 
respondent,  and  Ijeyond  the  limits  of  this  state 
and  of  the  Jurisdiction  of  its  courts.  (17) 
Thereupon,  on  the  8th  day  of  October,  ISJM, 
after  due  bearing  bad,  and  upon  legal  motion 
thereof,  the  honorable  court  of  probate  for  the 
district  of  Thompson  did  appoint  the  respond- 
ent the  legal  guardian  of  the  person  of  the 
said  Clarence,  which  said  appointment  the  re- 
spondent accepted,  and  is  now  in  the  dis- 
charge of  his  duties  thereunder,  the  same  hav- 
ing never  been  annulled  or  set  aalde."  "(21) 
The  said  Clarence,  ever  since  the  date  of  his 
residence  with  the  respondent  as  hereinbefore 
set  forth,  has  remained  with  tbe  respondent 
of  his  own  free  will  and  accord,  and  has  been 
supported,  maintained,  and  educated  by  the 
respondent  under  the  arrangement  hereinbe- 
fore stated,  and  the  said  Clarence  still  desires 
to  remain  with  the  respondent.  (22)  The  re- 
spondent is  the  legal  guardian  of  the  said  Clar- 
ence, and  as  such  is  entitled  to  his  care  and 
custody,  and  Is  desirous  of  maintaining,  sap- 
porting,  and  educating  bim  as  aforesaid,  and 
It  is  for  the  besf  Interests  of  the  said  Clarence 
to  remain  In  the  care  and  custody  of  the  re- 
spondent; and  the  petitioner  Is  not  the  guanl- 
lan,  and  in  no  manner  entitled  to  have  the 
'care  and  custody,  of  the  said  Clarence." 

To  this  return  the  plaintiff  replied  as  fol- 
lows: "(1)  Paragraphs  17  and  22  are  denied. 
(2)  All  the  other  paragraphs  of  the  return  are 
admitted.  Second.  And  by  way  of  further 
reply  to  said  return  the  petitioner  says  that 
the  residence  of  said  Clarence  Ward  was  not 
at  Thompson  at  the  time  of  said  Green's  al- 
leged appointment  as  his  guardian,  nor  has 
it  ever  been  at  said  Thompson,  or  elsewhere 
In  the  state  of  Connecticut,  but  Is  now.  and 
always  has  been,  In  the  state  of  New  York, 
and  that  the  probate  court  of  Thompson  had 
not  jurisdiction  to  make  the  appointment  al- 
leged in  paragraph  17  of  said  return.    And 
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the  petitioner  says  tbat  on  the  1st  day  of 
July,  1895,  the  resldenoe  of  said  Glarence 
Ward  was,  and  for  a  long  time  prevloas  there- 
to had  been,  at  Geneseo,  Livingston  county, 
in  the  state  of  New  Yffick,  and  within  the 
Jurisdiction  of  the  snnogate  cowt  of  said 
cotinty,  and  that  on  that  day  said  conit,  bay- 
ing jurl8dlctl<»  therefor  nnder  the  laws  of 
the  state  of  New  Tortc,  duly  appointed  said 
petitioner  to  be  the  guardian  of  said  Clarence 
Ward,  which  appointment  has  nerer  been  an- 
nulled, and  is  In  fall  force."  The  defendant 
denied  the  reply. 

The  court  foimd  that  the  defendant  was  law- 
folly  appoUited  guardian  of  the  person  of  said 
Clarence  Ward  on  the  8th  day  of  October,  18!)4, 
by  the  coort  of  probate  for  the  district  of 
Thompson,  In  this  state;  that  the  plaintiff  was 
appointed  such  guardian  on  the  1st  day  of 
July,  1895,  by  the  surrogate  court  for  the 
county  of  Livingston,  in  the  state  of  New 
York.  The  finding  then  proceeds:  "(6)  It 
was  admitted  that  at  the  time  of  the  appoint- 
ment of  the  respondent  as  snch  guardian  the 
said  Ferdinand  Ward  was,  and  for  a  long 
time  had  been,  a  legal  resident  of  the  state  of 
New  Twk,  and  that  at  the  time  of  the  ap- 
pointment of  the  petitioner  as  aforesaid  the 
residence  of  said  Ferdinand  Ward  was  Gen- 
eseo, New  York.  (7)  Excepting  as  above  stat- 
ed, no  evidence  was  offered  at  said  hearing 
by  either  of  the  parties  to  said  proceeding. 
(8)  From  the  facts  set  forth  in  said  return,  I 
find  It  to  be  for  the  best  interest  of  said  minor 
child  that  he  remain  In  the  care  and  custody 
of  the  respondent.  (9)  Upon  said  hearing, 
counsel  for  the  petitioner  claimed,  as  matters 
of  law,  that  the  appointment  of  tlie  respond- 
ent as  guardian  as  aforesaid  was  void,  and 
tbat  because  the  said  Ferdinand  Ward,  at 
the  time  of  said  application  and  appointment 
of  the  respondent,  was  a  legal  resident  of 
New  York  state  as  aforesaid,  said  court  of 
probate  of  Thompson  had  no  jurisdiction  of 
the  subject-matter  of  said  application  and  ap- 
pointment, and  that  the  same  was  of  no  ef- 
fect, and  tliat,  becanse  (^  said  appointment 
of  the  petitioner  by  said  surrogate  court  of 
New  York  state  as  aforesaid,  it  was  the  duty 
of  the  court,  upon  the  facts  set  forth  in  said 
return  to  said  writ,  to  award  the  custody  of 
said  minor,  Clarence  Ward,  to  the  petitioner." 
Ttie  said  judge  found  the  Issue  for  the  de- 
fendant, denied  the  writ,  and  remanded  the 
said  Glarence  Ward  to  the  care  and  custody 
of  the  defendant.  Frcnn  that  judgment  the 
plaintiff  has  appealed  to  this  court. 

William  C.  Case  and  William  S.  Case,  for 
appellant.  Charles  E.  Perkins  and  Charles  E. 
Searls,  for  appellee. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
Two  errors  are  insisted  on:  (1)  That  the  Judge 
erred  in  holding  that  the  question  of  the  in- 
terest of  the  minor  could  affect  the  right  of 
the  plaintiff  to  the  custody  of  his  ward;  (2) 
that  the  Judge  erred  in  overruling  the  claims 


of  the  plaintiff  that  the  appointment  of  the  de- 
fendant as  graardlan  was  void  for  the  reason 
that  the  court  of  prolMite  in  the  district  of 
Thompson  had  no  Jar]sdlcti<m  to  make  the  ap- 
pointment 

Most  of  the  argument  wlilch  is  made  in  be- 
half of  the  plaintiff  seems  to  us  to  I>e  misap- 
plied. The  contention  liere  Is  not  between  the 
father,  on  the  one  liand,  and  a  stranger,  as 
guardian,  on  the  other,  but  between  two  guar- 
dians,—one  appointed  by  a  coiut  at  the  place 
where  the  minor  has  had  his  actual  dw^ing 
place  for  six  or  eight  years,  and  the  otiter  by 
a  court  at  the  place  where  it  is  said  the  techni- 
cal domicile  of  the  minor's  father  is.  This 
writ.  If  granted,  wonid  not  put  the  minor  into 
the  care  and  custody  of  his  father,  but  into  the 
Itands  of  an  utter  stranger  in  fact,  as  well  as 
In  blood,  who,  although  a  fit  man  to  be  a  guar- 
dian, can  have  no  kindness  or  affection  for  the 
minor,  nor  for  whom  can  the  minor  have  any 
affection  or  good  will.  Prima  facie,  it  is  true, 
a  father  has  the  legal  right  to  the  custody  of 
his  minor  child.  But  he  has  no  absolute  right, 
which  he  can  at  his  own  will  transmit  to  an- 
other, to  the  detriment  of  the  cliild.  The  plain- 
tiff was  appointed  guardian  of  the  person  of 
Clarence  Ward  by  a  court  in  the  state  of  New 
York  on  the  application,  as  the  record  shows, 
of  Ferdinand  Ward,  the  father  of  Clarence. 
By  that  app<rintment,  made  on  that  applica- 
tion, it  is  very  likely  ttiat  the  father  has  ex- 
cluded himself  from  the  right  to  claim  the  cus- 
tody of  his  son.  It  is  certain  that  the  appoint- 
ment of  the  plaintiff,  made  on  that  applica- 
tion, gains  therefrom  no  added  merit  or  force. 
The  stress  of  the  argument  made  here,  that  the 
parental  relation  ought  to  control,  has  notlUng 
to  rest  upon.  But  were  it  otherwise,  and  the 
case  was  between  the  father  and  a  guardian, 
we  think  the  court  did  not  err  in  considering 
the  Interest  of  the  minor,  in  determining  into 
whose  tiands  he  should  be  placed.  "Wlille  it 
is  the  strict  legal  right  of  the  parents,  and 
those  standing  in  loco  parentis,  to  have  the 
custody  of  their  infant  cliildren,  as  against 
strangers,  a  court  will  not,  on  habeas  corpus, 
regard  this  riglit  as  controlling,  when  to  do  so 
would  Imperii  the  personal  safety,  the  morals, 
health,  or  hapi^ness  of  the  child  in  contro- 
versy. The  right  of  the  father  or  mother  to 
the  custody  of  their  minor  children  is  not  an 
absolute  right,  to  be  accorded  to  them  under 
all  circumstances;  for  it  may  be  denied  to  eith- 
«r  of  them  U  it  appears  to  tlie  court  that  the 
parent  otherwise  entitled  to  the  right  'is  unfit 
for  the  trust'  And,  in  contests  iKtween  par- 
ents and  third  persons  as  to  the  custody  by 
such  parents,  the  opinion  is  now  almost  uni- 
versal that  neither  of  the  parties  has  any  right 
that  can  be  allowed  to  militate  against  the 
welfare  of  the  Infant  The  paramount  consid- 
eration is,  what  is  really  demanded  by  its  best 
interests  ?  And  the  rule  is  ordinarily  the  same 
in  contentions  between  parents  for  the  posses- 
sion of  children.  The  court  is  not  bound  to 
award  the  custody  to  either  contesting  party 
in  such  controversies,  but  may,  subject  to  the 
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welfare  and  best  Interests  of  the  child,  award 
It  to  a  third  party.  In  contentions  of  this  kind 
the  child  has  the  right  to  the  protectloH  of  the 
court  against  such  misfortunes  of  its  parents, 
or  the  influences  of  such  gross  and  Immoral 
practices,  as  will  seriously  entanger  its  life, 
health,  morals,  or  personal  safety.  But  what 
measure  of  wlclcedness  or  profligacy  on  the 
part  of  the  parent  wlU  be  sut&cient  to  warrant 
the  court  to  deprlTe  the  parent  of  his  natural 
right  to  the  minor  child  must  necessarily  de- 
pend upon  the  facts  and  circumstances  of  each 
particular  case."  Church,  Hab.  Corp.  i  440. 
Authorities  to  support  the  rule  thus  expressed 
may  be  almost  Indefinitely  cited.  Thus,  In 
Richards  v.  ColUns,  45  N.  J.  Bq.  283,  17  Atl. 
831,  it  is  said:  "In  resolving  the  general  quen- 
tion,  what  will  best  subserve  the  Interest  and 
happiness  of  the  child?  Its  own  wish  and 
choice  may  be  consulted  and  given  weight,  If 
it  be  of  an  age  and  capacity  to  form  a  rational 
Judgment.  There  is  no  fixed  age  which  capaci- 
tates such  choice.  It  depends  upon  the  extent 
of  the  mental  development  The  wishes  of 
children  of  sufflclent  capacity  to  form  these  ore 
given  especial  consideration,  when  parents 
have  for  a  long  time  voluntarily  allowed  tneir 
children  to  live  In  the  family  of  others,  and 
thus  form  home  associations  and  ties  of  affec- 
tion for  those  having  their  care  and  nurture, 
and  when  It  would  mar  the  happiness  of  the 
children  to  sever  su<di  ties.  The  relation  of 
parent  and  child  is  regarded  as  not  fully  char- 
acterized by  the  relative  duties  of  service  and 
support.  Nature's  provision  of  mutual  affec- 
tion commonly  exists  as  the  incentive  to  par- 
ental and  filial  duty  and  the  bond  of  family 
union.  It  is  the  instinct  of  childhood  to  attach 
Itself  and  cling  to  those  who  perform  towards 
it  the  parental  ofilce,  and  they  become  en- 
deared to  it  by  ministering  to  its  dependence. 
A  parent,  by  transplanting  his  offspring  into 
another  family,  and  surrendering  aU  care  of  It 
for  so  long  a  time  that  Its  interests  and  affec- 
tions all  attach  to  the  adopted  home,  may 
thereby  seriously  impair  his  right  to  have  baclt 
Its  custody  by  Judicial  decree.  In  a  contro- 
versy over  its  possession,  its  welfare  will  be 
the  paramount  consideration  in  controlling  the 
discretion  of  the  court.  The  strict  right  of  the 
parent  will  be  passed  by,  if  a  Judgment  in  ob- 
servance of  such  rights  would  substitute  a 
worse  for  a  better  condition."  In  Re  O'Neal, 
3  Am.  Law  Rev.  578,  Judge  Hoar  gave  this 
opinion:  "Suppose,  by  a  pure  misfortune,  as 
insanity,  or  being  cast  away,  a  father  lias  left 
his  child  destitute  and  dependent  on  charity, 
does  this  give  the  child  the  right  to  form  new 
relations,  such  as  to  .talce  from  the  father  the 
right  to  the  custody  of  the  child?  Upon  the 
best  reflection,  1  am  satlsfled  that  it  does. 
When  the  father,  by  misfortune,  is  compelled 
to  leave  the  child  utterly  helpless,  the  child 
ought  to  be  considered  as  emancipated  by  the 
father.    If  the  child  liaa  made  new  relations  in 


life,  so  deep  and  strong  as  to  cliange  its  whole 
nature  and  character,  the  father  has  no  right 
to  reclaim  it.  I  am  satisfied  that  this  is  a 
sound  proposition.  The  child  is  not  the  fath- 
er's property.  It  is  a  human  being,  and  bat 
rights  of  its  own.  The  father  has  a  right  to 
the  custody  of  his  child,  because,  from  goieral 
experience,  the  natural  and  trained  affections 
of  the  child  attach  to  the  father,  and  those  of 
the  father  to  the  child.  If  the  father  has  left 
the  child  at  an  age  too  early  for  it  to  remember 
him,  and  It  is  placed  In  circumstances  so  that  it 
must  perish  unless  cared  for,  and  other  persons 
have  expended  money  and  become  attached  to 
the  chUd,  and  the  child  has  formed  such  asso- 
ciations as  cannot  be  severed  without  injury  to 
it,  then  the  father  has  no  right  to  sunder  theso 
ties,  it  is  within  the  jndlcial  duty  of  the  court 
to  determine  that  the  assent  of  the  fatli»  has 
been  given  to  the  arrangement,  which  cannot 
be  termhiated  without  Injury  to  the  child. 
This  principle  would  apply  under  the  same  dr- 
cumstances  if  the  father  became  Insane.  A 
human  being  cannot  be  treated  \Vk.e  a  piece  of 
property."  "The  father's  right  to  the  custody 
of  his  infant  child  is  not  absolute  or  unquali- 
fied. He  may  relinquish  or  forfeit  it  by  con- 
tract, by  his  bad  conduct,  or  by  his  misfortune 
in  not  behig  able  to  give  It  proper  care  and 
support  When  a  father  has,  through  his  fault 
or  misfortune,  lost  or  forfeited  his  right  and 
subsequently,  by  reformation  or  otherwise,  re- 
instated himself  in  a  position  to  properly  ewx 
for  and  maintain  his  child,  his  right  does  not 
necessarily  revive;  but  a  court,  upon  habeas 
corpus,  will  exercise  a  sound  discretion.  In 
view  of  all  the  circumstances,  with  reference 
to  the  welfare  of  the  child  Itself."  State  v. 
Bratton,  16  Am.  Law  Reg.  (N.  S.)  359.  On  a 
hearing  of  a  habeas  corpus  relative  to  the  pos- 
session of  a  child,  the  question  is  one  of  dis- 
cretion, and  the  further  question  whether  the 
father  Is  tlie  proper  person  to  have  the  care 
of  it  U  legitimate.  Johnson  v.  Terry,  34  Conn. 
202;  Wood  V.  Chapsky,  26  Kan.  650;  Mercein 
V.  People,  23  Wend.  64;  Verser  v.  Ford,  3" 
Ark.  27;  9  Am.  &  Eng.  Enc.  Law,  p.  2*1; 
Prime  v.  Foot.  63  N.  H.  52;  In  re  Uoldsworthy, 
2  Q.  B.  Dlv.  75. 

The  court  of  probate  in  Thompson  had  Juris- 
diction to  appoint  a  g^iardian  to  ClareiKC 
Ward.  His  act'.ial  stated  residence  was  in  th.it 
district  The  statute  (Gen.  St  H  458,  «9< 
uses  the  word  "resides"  in  this  sense,  rather 
than  in  the  sense  of  strict  technical  domicile. 
Denslow  v.  Gunn,  67  Conn.  361,  35  Atl.  iM*. 
In  other  sections  of  our  statutes,  generally, 
the  word  "reside"  is  used  in  a  sense  which  In- 
cludes all  who  are  the  actual,  stated  dwellers 
in  any  given  place,  even  though  they  may  have 
a  technical  domicile  elsewhere.  Yale  v.  School 
Diet.,  59  Conn.  4S9,  22  AU.  295;  Connectirat 
Hospital  for  Insane  ▼.  Town  of  Brfdgewatcr. 
69  Conn.  — ,  .36  AtL  1017.  There  is  no  ernir. 
The  other  Judgos  concur. 
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(Supreme  Court  of  Errorti  of  Connecticut.    June 

15,  1887.) 
Plba  is   Abatement  —  Actiok  tor  WRosoroL 

DbaTR — NeOLIOBNCI — INJURT  TO  CHILD 
ox   BTHEIT— EvlDBSCS. 

1.  In  an  action  against  a  corporation,  a  plea 
in  abatement,  alleging  that  the  writ  was  served 
on  .1  refiident  director  and  waa  insufQcient,  is 
(li'fpctive,  where  it  does  not  point  out  the  cir- 
cuiu.scances  making  such  servioe  defective. 

2.  Under  Gen.  St.  1888,  8  1008,  providing, 
iu  an  action  for  wrongful  death,  for  payment  of 
the  sum  recovered  to  certain  relatives,  and,  if 
thore  be  no  sudi  relatives,  then  to  the  heirs  of 
the  deceased,  in  a  suit  by  an  execntor  under  the 
statute  it  is  not  necessary  to  name  the  heirs,  o^ 
aver  that  there  are  any. 

3.  A  notice  of  injuries  received,  given  to  a 
corporation,  does  not  limit  plaintiff,  in  an  action 
to  recover  therefor,  to  the  specifications  of  negli- 
gence mentioned  therein. 

4.  An  ordinnnce  prohibiting  any  pprson  from 
playing  any  jrame  m  the  street  which  shall  in- 
terfere wiUi  Its  convenient  nse  is  not  applicable 
to  a  child  of  21  months  straying  upon  a  public 
hifrhway. 

a.  In  an  action  a^inst  a  street  railroad  for 
running  over  plaintiff's  child,  declarations  of  the 
mother,  after  the  accident,  that  she  did  not  blame 
the  motorman,  are  inadmissible. 

6.  Kvidenee  introduced  by  plaintiff  to  contra- 
dict evidence  of  defendant  improperly  admitted 
cannot  be  objected  to  by  defendant. 

Appeal  from  superior  court.  New  Haven 
county;  Milton  A.  Shumway,  Judge. 

Action  by  Daniel  R.  Budd  against  the  Meri- 
den  Electric  Railroad  Company.  .Tudgment 
for   plaintitr.    Defendant  appeals.    Afflmied. 

Tbis  action  was  brought  by  the  plaintiff,  as 
the  administrator  of  the  estate  of  Mlzee  E. 
Badd,  claiming  damages  of  the  defendant  for 
an  Injury  to  the  said  Mlzee  from  which  she 
died.  The  defendant  filed  a  plea  In  abatement 
for  defective  service,  as  follows:  "The  de- 
fendant pleads  in  abatement  because  said  writ 
was  not  otherwise  served  upon  It  than  by  the 
officer's  leaving  a  copy  of  said  writ  and  com- 
plaint in  the  hands  of  W.  C.  Gray,  a  resident 
director  of  said  Merlden  Electric  Railroad 
Company,  in  the  office  of  said  company,  with- 
in the  town  of  Merlden,  instead  of  with,  or  at 
the  usual  place  of  abode  of,  Thomas  W.  Crock- 
ett, of  the  town  of  Merlden,  county  of  New 
Haren.  and  state  of  Connecticut,  cashier  of 
the  defendant.  And  therefore  the  defendant 
prays  judgment."  The  plaintiff  demurred  to 
the  foregoing  plea  In  abatement  because  "(1) 
there  is  no  allegation  therein  that  said  W.  C. 
Gray,  upon  whom  said  service  was  made,  was 
not  a  person  upon  whom  such  service  might 
have  been  made  at  the  time  of  such  service; 
(2)  there  is  no  allegation  therein  that  at  the 
time  said  writ  was  served  the  said  Thomas 
W.  Crockett  was  a  resident  of  the  state  of 
Connecticut,  or  that  at  said  time  he  was  the 
cashier  of  the  defendant." 

The  trial  court  found  the  following  facts: 
"(2)  The  plaintiff  was  and  Is  admlnisti-ator,  as 
alleged  In  said  complaint;  and  the  allegations 
of  paragraphs  1,  2,  5,  6,  and  7  are  found  true, 
except   as  may  be  modified  by  this   finding. 


(3)  And  the  court  further  finds  that  the  de- 
ceased, Mlzee  E.  Budd,  at  the  time  of  her 
death,  was  a  child  and  twenty-one  months  of 
age,  and  that  she  was  (m  the  30th  day  of  Au- 
gust, 1805,  at  about  the  hour  of  four  o'clock 
In  the  afternoon,  run  over  by  one  of  the  elec- 
tric cars  of  the  defendant  corporation  In  the 
public  highway,  and  died  about  three  hours 
after  such  injuries  were  received,  and  in  con- 
KequeucG  thci-eof.  (-1)  Said  deceased  had  no 
brother  or  sister  living  at  the  time  ot  her 
death,  but  a  child  was  bom  to  her  parents 
within  nine  months  after  her  death.  Said 
chUd  waa  born  on  May  27,  1886.  (5)  Said 
Mlzee  was  of  ordinary  intelligence  for  a  child 
of  her  age,  and  could  walk,  toddle,  or  run 
alone,  but  not  faster  than  the  ordinary  walk- 
ing pace  of  a  woman.  (6)  The  place  where 
the  accident  happened  was  on  Pratt  street,  and 
substantially  at  the  time  and  place  stated  In 
the  notice  to  the  defendant  corporation  of  such 
accident,  and  at  a  point  about  120  feet  north 
of  the  corner  of  Camp  and  Pratt  streets  In  said 
city.  There  was  no  cross  walk  at  the  place 
of  the  accident.  The  nearest  cross  walk  Is  at 
the  intersection  of  Pratt  and  Camp  streets. 
(7)  At  the  corner  of  Pratt  and  Camp  streets, 
Pratt  street  makes  a  ttun  towards  the  north, 
and  the  car  tracks  curve  at  that  point;  but 
such  cm:ve  was  not  great  enough  to  obstruct 
or  impede  the  view  ot  the  motorman,  and 
there  was  nothing  to  prevent,  Impede,  or  ob- 
struct the  motorman  in  charge  of  the  car 
from  a  full  and  unobstructed  view  for  a  long 
distance  before  said  cnrve  was  reached,  and 
until  the  time  of  the  accident,  of  the  place  and 
of  the  entire  highway  at  the  point  where  the 
accident  took  place.  (8)  Upon  the  afternoon 
when  the  child  was  killed,  after  dinner,  the 
child  was  put  to  bed,  and  had  an  afternoon 
nap,  waking  about  three  o'clock,  anu  thereup- 
on was  washed  and  dressed  by  her  mother, 
and  permitted  to  go  Into  the  back  yard  in  the 
custody  of  her  aunt  Louisa,  a  girl  of  aboat 
twelve  years  of  age,— a  competent  person  to 
take  charge  of  such  child.  (9)  This  back  yard 
was  separated  from  Pratt  street  by  an  open 
and  vacant  lot  of  the  depth  of  about  130  feet, 
and  between  the  said  back  yard  and  said  open 
and  vacant  lot  was  a  board  fence,  the  boards 
of  said  fence  running  horizontally  or  parallel 
with  the  level  of  the  ground,  and  were  about 
six  Inches  apart,  and  the  fence  was  between 
three  and  a  quarter  and  four  feet  high.  (10) 
There  was  a  gate  in  said  fence,  which  gate 
was  securely  fa.<tened  on  the  day  in  question. 
(11)  Atone  side  of  the  gate,and  some  little  dis- 
tance tlierefrom,  there  was  a  small  hcde  under 
the  fence,  through  which  the  deceased  escaped 
from  said  back  yard,  and  passed  across  said 
vacant  lot  and  down  onto  Pratt  street,  and  said 
hole  was  obscured  from  ordinary  observation 
by  a  growth  of  vegetation.  The  mother  of  the 
deceased  knew  of  the  existence  of  the  hole, 
and  also  knew  that  the  child  bad  left  the  yard 
by  crawling  through  this  hcrie  on  one  or  two 
occasions  before  the  day  of  the  accident.  (12) 
Directly  before  the  child  so  escaped,  she,  with 
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ber  aunt,  waa  playing  at  the  foot  of  said  back 
yard;  and  the  grandmother  of  the  deceased 
child  called  her  daughter,  directing  her  to 
come  Into  the  house,  and  the  aunt,  obeying  her 
mother,  left  the  child  and  went  into  the  house. 
(13)  The  mother  of  the  child  and  the  grand- 
mother lived  In  the  same  yard,  but  In  sep- 
arate houses,  and  the  mother  did  not  know 
that  Louisa  had  left  her  child  alone.  (14)  The 
grandmother  of  the  deceased  child,  when  she 
called  her  daughter  Into  the  house,  did  not 
know  that  the  child  was  playing  In  the  gar- 
den under  her  care.  (15)  Directly  after  the 
child  was  so  left  alone,  she  escaped  by  passing 
under  the  fence  as  aforesaid,  and  by  crossing 
eald  vacant  lot  and  passed  directly  onto  Pratt 
street,  and  in  a  few  minutes  thereaftw  met  her 
death  by  being  run  over  by  said  electric  car. 
(18)  The  exact  distance  on  Pratt  street  from 
said  open  lot  to  the  place  whwe  the  child  was 
killed  did  not  appear,  but  it  was  from  one- 
half  to  two-thirds  the  distance  of  one  side  of 
the  same  block.  (17)  ITje  circumstances  Im- 
mediately surrounding  the  accident  are  as  fol- 
lows: The  car  was  coming  up  Pratt  street, 
and  as  It  approached  the  turn  at  the  corner 
of  (3amp  and  Pratt  streets  the  motorman  slow- 
ed down  to  pass  around  the  curve,  and,  hav- 
ing passed  onto  the  curve  and  partially  around 
It,  put  on  additional  power  to  start  the  car  up 
for  Its  run  through  the  straight,  level  part  of 
Pratt  street  to  the  end  of  the  track,  further  up 
Pratt  street.  (18)  The  said  child  was  stand- 
ing beside  the  east  curb  In  the  street,  and,  as 
the  car  proceeded  up  Pratt  street,  started  to 
cross  the  street  at  nearly  right  angles,  and,  as 
she  passed  onto  the  point  between  the  rails, 
was  struck  by  the  car,  run  over,  and  received 
Injuries  which  caused  her  death.  (19)  A  lit- 
tle before  she  passed  onto  the  rails,  and  as  the 
car  was  approaching,  she  raised  her  hands 
and  uttered  some  exclamation.  (20)  Prom  the 
time  that  the  car  was  upon  the  curve  until  the 
car  was  within  thi-ee  or  four  feet  of  the  child, 
the  motorman  was  looking  to  one  side,  and 
back  towards  the  rear  of  his  car,  and  not  in 
the  direction  that  the  car  was  going,  and  In 
consequence  thereof  did  not  observe  the  child 
until  within  three  or  four  feet,  and  did  not 
see  the  child  until  the  child  was  upon  the 
track,  and  until  It  was  too  late  to  do  any- 
thing towards  stopping  the  car,  or  preventing 
It  from  running  over  and  killing  the  child. 
After  seeing  the  child  upon  the  track,  the  mo- 
torman did  all  in  his  power  to  stop  the  car, 
and  It  appeared  that  the  car  was  equipped 
with  proper  appliances  for  that  purpose.  (21) 
The  motorman,  when  he  was  near  the  curve, 
and  before  he  started  the  car  up  by  apply- 
ing more  power,  saw  the  child  standing  In  the 
street  near  the  curb,  as  above  stated.  (22) 
There  was  a  conductor  upon  said  car,  on  the 
rear  end  thereof.  (23)  The  defendant  corpo- 
ration and  the  motorman  were  negligent  In 
not  seeing  the  deceased  and  stopping  the  car 
before  it  ran  over  and  killed  the  child.  (21) 
Pratt  street  Is  a  street  in  which  usually  and 
commonly  many  children  are  found  playing 


and  passing  along  and  crossing  the  same,  and 
this  was  well  known  to  the  motorman  aud  to 
the   defendant   corporation.     (25)  There    was 
no  contributory  ne^^igeuce  on  the  part  of  the 
deceased.    (26)  The  defendant  operates  a  sin- 
gle-track line  on  Pratt  street,  and  at  the  time 
of  the  accident  only  one  car  ran  thereon.     (27) 
The  car  made  regular  trips  from  the  square 
east  of  the   steam-railroad   tracks   on    Main 
street  out  to  the  end  of  the  line  on  Pratt  street 
and    back    again.    The    distance    from   said 
square  out  to  the  end  of  the  line  is  about 
5,(X)0  feet.    (28)  The  car  was  due  to  run  to 
the  end  of  its  route  In  seven  and  one-half 
minutes  from  said  aqtiare.    (29)  The  car  was 
not  pquipped  with  any  fender,  or  life  saving 
or  protecting  apparatus.    (30)  A  man  guar^ 
had  been  upon  the  oar  In  front  of  the  wheels, 
but,  owing  to  some  accident,  had  been  either 
broken  or  taken  off.    (31)  The  appliances  for 
protecting  life  by  the  use  of  fenders  and  man 
guards  then  in  use  were  of  some,  but  not  of 
very  great,  utility;  but  no  attempt  on  the  part 
of  the  defendant  had  been  made,  by  the  use 
of  fenders  or  man  guards,  to  protect  life,  or 
persons  upon  the  street  from  Injury.    (32)  Tbe 
time  and  place  of  the  accident,  and  the  nature 
of  the  injuries  inflicted,  are  accurately  stated 
in  the  complaint,  except  as  modified  in  this 
finding.     (33)  Tlie    child    suffered    a    severe 
shock  by  said  injuries,  and,  although  suffering 
pain,  did  not  suffer  very  gi-eatly,  but  died  from 
the  effects  of  shock  and  the  injuries  Inflicted 
upon  her.    (34)  The  child  was  conscious,  and 
called  for  her  mother,  and  otherwise  exhibited 
Intelligence  and  consciousness  from  the  time 
of  the  accident  until  shortly  before  her  death." 
The  following  notice  was  given  the  defend- 
ant cori>oratlon:     "To  the  Meriden   Electric 
Bailroad   Cktmpany,   a  Railway  CorixHation 
Operating    an    Electric    Railroad     Runnins 
through  Pratt  Street,  in  the  Town  of  Meriden, 
Connecticut:    Please  take  notice  that  Daniel 
R.  Budd,  of  said  Meriden,  administrator  of 
the  estate  of  Mizee  E.  Budd,  deceased,  dalms 
damages  against  said  company  for  injuries  in- 
flicted upon  the  person  of  the  said  Mizee  E. 
Budd,  caused  by  the  negligence  of  said  cor- 
poration and  its  employes,  resulting  In  tlie 
death  of  the  said  Mizee  E.  Budd.     The  in- 
juries were  inflicted  on  the  30th  day  of  Au- 
gust, A.  D.  1895,  at  about  quarter  past  four 
o'clock  In  the  afternoon,  and  at  a  place  upon 
the  railroad  track  of  said  corporation  on  Prati 
street  abont  one  hundred  and  ten  feet  north- 
erly of  the  cross  walk  at  the  intersection  of 
Pratt  and  Camp  streets  in  said  Meriden.   Tlie 
cause  of  the  injuries  was  that  said  corpora- 
tion had  negligently  omitted  and  refused  to 
equip  and  provide  the  electric  car  which  tlie 
said  company  was  operating  and  pr(^;>elling 
at  said  time  and  place  with  any  fender  or 
other  appliance  for  the  safety  of  htunan  life 
and  limb,  and  the  negligence  and  carelessne>j 
of  the  motorman  In  charge  of  said  car,  in 
managing  and  operating  said  car.  and  in  his 
allowing  and  causing  said  car  to  strike,  tliroir 
down,  and  run  over  and  upon  said  Mizee  K. 
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Badd,  theq  an  infant  of  the  age  of  twenty-one 
niontlis,  while  she  was  crossing  said  Pratt 
street;  thereby  Injuring,  mntllating,  and 
crushing  her,  and  caosing  h«  death.  By  said 
injuries  Ixitfa  legs  and  both  feet  of  the  said 
Mlaee  £.  Budd  were  crushed  and  broken,  her 
right  iiip  was  crushed,  and  her  perineum  was 
cot  open  neaiiy  to  the  spine,  death  resulting 
within  three  hours.  The  above  claim  and 
statement  Is  made  as  nearly  as  the  same  can 
now  be  ascertained." 

An  ordinance  of  the  city  of  Merlden,  relied 
upon  by  the  defendant,  is  as  follows:  "Sec. 
28.  No  person  Shall  within  the  limits  of  any 
street  or  highway  In  the  city  play  any  game 
of  ball,  or  fly  any  kite  or  balloon,  or  throw 
any  stones  or  other  missiles,  or  engage  in  any 
other  game  or  exercise  which  lnterf«es  with 
the  free,  safe,  and  convenient  use  of  such 
street  or  higtiwiy  by  any  person  traveling  or 
passing  along  the  same." 

The  defendant  assigned  the  following  rea- 
sons of  appeal:  "(1)  The  court  erred  in  sus- 
taining the  plalDtUTs  demurrer  to  the  defmd- 
ant's  plea  In  abstement.  (2)  The  court  erred 
In  overruling  the  defendant's  claim  that  the 
complaint  was  defective  as  a  complaint  on  the 
statute,  because  there  was  no  averment  that 
there  Is  a  husband  or  heirs  at  law,  and  that 
such  a  defect  could  be  taken  advantage  of  on 
a  hearing  in  damages  after  default,  and  would 
prevent  a  recovery  for  more  than  nominaJ 
damages.  (3)  The  court  erred  In  overruling 
the  defendant's  claim  that  the  plalntlfT  was 
limited  In  his  recovery  to  the  acts  of  negli- 
gence set  out  In  bis  notice.  (4)  The  court 
erred  in  overruling  the  defendant's  claim  that 
the  alleged  negligence  of  the  motorman  in  not 
seeing  the  child  and  stopping  the  car  before  It 
ran  over  the  child  was  not  set  out  In  the  no> 
tlce,  and  could  not  be  considered  by  the  court 
(5)  The  court  erred  In  overruling  the  defend- 
ant's claim  tliat  upon  the  facts  the  defendant 
was  not  guilty  of  negligence.  (6)  The  court 
erred  In  overruling  the  defendant's  claim  that 
tbe  cliild  was  In  the  street  In  violation  of  the 
by-law  of  the  city  of  Merlden.  (7)  The  court 
erred  in  overruling  tbe  defendant's  claim  that 
tbe  fact  that  tbe  motorman  did  not  see  tbe 
child  In  time  to  stop  cannot  be  held  to  be  neg- 
ligence on  the  part  of  the  defendant  In  behalf 
of  a  person  not  rightfully  on  the  track.  (8) 
Tbe  court  erred  In  overruling  the  defendant's 
claim  that  this  child  had  no  right  to  be  play- 
ing, running,  or  exercising  In  the  street.  (9) 
Tbe  court  erred  in  overruling  the  defendant's 
claim  that  tbe  parents  were  negligent  In  their 
care  of  tbe  child.  (10)  The  conrt  erred  In 
overruling  the  defendant's  claim  that  the  par- 
ents were  the  beneficiaries  in  this  case,  In 
event  of  any  recovery,  and,  as  they  were  neg- 
ligent in  their  care  of  the  child,  no  recovery 
could  be  had  for  more  than  nominal  damages. 
(11>  The  court  erred  in  overruling  the  defend- 
ant's claim  that  the  suit  here  was  ^or  tbe 
benefit  of  tbe  negligent  parents,  and  that, 
therefore,  only  nominal  damages  could  be 
awarded.    (12)  The  court  erred  In  overruling 


the  defendant's  claim  that  the  parents  were 
responsible  tor  the  negligence  of  the  person 
Id  whose  charge  they  had  put  tbe  child.  (13) 
The  court  erred  in  excluding  the  testimony  of 
Mrs.  Berry.  (14)  The  court  erred  in  admit- 
ting the  testimony  ot  the  witness  who  said 
she  saw  the  motorman  looking  behind  him, 
when  it  was  shown  that  she  did  not  refer  to 
the  time  of  the  accident.  (15)  The  court  erred 
in  admitting  the  testimony  of  the  witness 
Johnson.  (16)  The  couft  erred  in  finding.  In 
paragraph  20,  tliat  from  the  time  that  the  car 
was  upon  the  ctnrve  until  the  car  was  within 
three  or  four  feet  of  the  child  the  motorman 
was  looking  to  one  side,  and  back  towards  the 
rear  of  bis  car,  and  not  In  the  directlMi  that 
the  car  was  going.  (17)  The  court  erred  in 
refusing  to  find  the  facts  as  requested  in  para- 
graph 19  of  the  defendant's  request  for  a 
finding.  The  defendant  therefore  prays  for 
such  relief  as  is  provided  by  law  In  the  prem- 
ises." 

Seymour  C.  Loomis,  for  appellant.  Henry 
Stoddard,  Roger  S.  Baldwin,  and  Henry  Dry- 
hurst,  for  appellee. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
There  was  no  error  in  sustaining  the  demur- 
rer to  the  plea  in  atuitement.  The  service  of 
the  complaint  by  leaving  a  copy  with  a  resi- 
dent director  was  a  good  service,  unless  such 
circumstances  existed  as  made  It  a  defective 
one.  The  defendant,  in  order  to  have  that 
service  set  aside,  was  in  duty  bound  to  point 
out  in  his  plea  In  abatement  the  existence  of 
those  circumstances  by  direct  and  positive 
averment.  The  defendant's  plea  did  not  do 
this.  It  may  be  true  that  the  ancient  rigor 
of  pleading  In  abatement  is  not  now  insisted 
on.  (yonrts  do  not  now,  in  considering  such 
a  plea,  "refuse  to  comprehend  the  ordinary 
import  of  language."  Draper  v.  Morlarty,  45 
(Tonn.  479.  But  pleas  In  abatement  are  not 
favored.  They  must  be  certain,  positive,  and 
direct.  They  cannot  be  aided  by  Intendment 
or  Inference.  In  1848  the  legislature  enacted 
(Acts  1848,  c.  5)  that: 

"Section  1.  No  cause  ot  action  to  recover 
damages  for  injury  to  the  person  •  *  • 
shall  abate  by  reason  ot  bis  death,  but  his  ex- 
ecutor or  administrator  may  enter  and  prose- 
cute the  cause  in  the  same  manner  as  is  now 
by  law  provided  in  regard  to  other  actlona 

"Sec.  2.  Actions  for  injury  to  the  person 
whether  the  same  do  or  do  not  result  In  death, 
*  *  *  shall  survive  to  his  executor  or  admin- 
istrator, provided  the  cause  of  action  shall  not 
have  arisen  more  than  one  year  before  the 
death  of  the  deceased." 

In  1858  it  was  enacted  (Acta  18tS3,  c.  74,  { 
8)  "tliat  if  the  life  of  any  person,  l>elng  a  pas- 
senger, or  crossing  upon  a  public  highway  in 
the  exercise  of  reasonable  care,  shall  be  lost 
by  the  negligence  or  carelessness  of  any  rail- 
road company  In  this  state,  or  by  the  unfit- 
ness or  negligence  or  carelessness  of  their 
servants  or  agents,  such  railroad  company 
shall  be  liable  to  pay  damages,  not  exceeding 
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five  thousand  dollars  nor  less  than  one  tbo]D- 
sand  dollars,  to  tbe  use  of  the  exe<nitor  or  ad- 
ministrator of  the  deceased  person,  to  be  re- 
covered by  such  executor  or  administrator  In 
an  action  on  tbe  case  on  this  statute  for  the 
benefit  of  the  husband  or  widow  and  hdrs  of 
tbe  deceased  person,  one  moiety  thereof  to  go 
to  the  husband  or  widow  and  the  others  to 
the  children  of  tbe  deceased,  but  if  there  shall 
be  no  children  tbe  whole  to  the  husband  or 
widow,  and  if  no  husband  or  widow  to  the 
heirs  according  to  the  law  regulating  the  dis- 
tribution of  intestate  personal  estate."  Theee 
two  statutes  are  now  brought  together  into 
section  1006  of  tbe  General  Statutes  of  1888, 
on  which  statute  this  suit  was  brought.  The 
main  dtfTerence  between  the  section  last  nam- 
ed and  the  statute  of  1853  is  that  the  law  as 
it  now  exists  is  not  limited  to  injuries  in- 
flicted by  a  railroad  company,  but  includes 
all  Injuries  resulting  in  death.  From  these 
statutes  it  is  evident  that  three  things  have 
been  effected:  First,  the  cause  of  action 
which  existed  in  the  deceased  person  is  kept 
alive.  The  rule  of  law  that  all  personal  ac- 
tions died  with  the  person  has  been  set  aside 
as  to  these  cases.  Second,  to  limit  the  ex- 
tent of  the  damages  which  may  be  recovered 
for  such  an  Injury.  And,  third,  to  direct  the 
distribution  of  the  sum  recovered.  The  sum 
recovered  is  ordered  to  be  paid  to  certain  rel- 
atives in  specified  proportions,  and,  if  there 
are  no  such  relatives,  then  to  tbe  heirs  of  tbe 
deceased,  as  an  intestate  estate,  excluding 
creditors.  Tbe  statute,  then,  is  as  well  a 
statute  of  distributions.  Murphy  v.  Railroad 
Co.,  29  Conn.  496;  Goodsell  v.  Railroad  Go.,, 
83  Conn.  51;  Waldo  t.  Goodsell,  33  Conn.  432; 
Lamphear  v.  Buckingham,  S3  Conn.  237;  Bail- 
road  Co.  V.  Andrews,  96  Conn.  213.  As  these 
statutes  give  the  right  to  sue  to  the  executor 
or  admiulstrator,  and  direct  in  what  way  the 
sum  recovered  Is  to  be  distributed,  it  Is  ob- 
vious that  a  suit  upon  the  statute  may  be 
brought  by  the  executor  or  administrator  with- 
out naming  the  heirs,  or  even  averring  that 
there  are  any.  The  law  ordinarily  will  pre- 
sume that  a  deceased  person  has  heirs.  Pit- 
kin V.  Ralta»ad  Co.,  64  Conn.  487,  30  Atl.  772; 
Warner  v.  Railroad  Co.,  94  N.  C.  258;  Rail- 
road Co.  T.  Wightman'B  Adm'r,  29  Grat.  441; 
Madden  v.  Railroad  Co.,  28  W.  Vn.  612.  The 
plaintiff  was  not  limited  in  his  proof  to  those 
specifications  of  negligence  mentioned  in  his 
notice  of  tbe  injury  given  to  the  defendant 
pursuant  to  the  statute.  The  notice  Is  not  a 
pleading.  The  object  of  such  a  notice  is  to 
put  the  officers  of  the  corporation  charged  with 
the  duty  of  investigating  the  claim  made  upon 
it  in  possession  of  such  facts  as  will  enable 
them  to  perform  that  duty  understandingly. 
Shaw  V.  Waterbury,  46  Conn.  263;  Bleslegel 
V.  Town  of  Seymour,  58  Conn.  82,  18  Atl.  372. 
And,  as  to  the  "nature"  of  the  Injuiy,  the  no- 
tice Is  BuflBdent  If  it  gires  a  general  descrip- 


tion which  wni  reasonably  aH)rise  the  de- 
fendants of  its  general  character.  Brown  t. 
Town  of  Southbury,  53  Conn.  212,  1  Atl.  819; 
Lilly  V.  ToWn  of  Woodstock,  59  Conn.  219, 
22  Atl.  40;  Gardner  t.  City  of  New  London. 
63  Conn.  272,  28  Atl.  42.  The  sufficiency  of 
the  notice  is  to  be  tested  with  reference  to  the 
puniose  for  which  It  is  required.  If  suffi- 
cient for  that  purpose,  it  is  a  good  notice. 

The  flfth,  i^th,  sixteenth,  and  seventeentb 
reasons  of  appeal  present  no  questiona  of  law, 
—only  questions  of  fact. 

The  sixth,  seventh,  and  eighth  reasons  are 
predicated  on  the  city  ordinance  which  ap- 
pears In  tbe  statement.  A  child  only  21 
months  old  cannot  be  affected  by  any  such  or- 
dinance; and  It  Is  certain  that  tbe  duty  of  tbe 
motorman  to  use  care  towards  such  a  child 
alone  In  the  streets  Is  not,  and  cannot  be,  less- 
ened or  modified  by  that  ordinance. 

As  it  is  found  specifically  that  the  parents 
of  the  said  Mbsee  were  not  negligent,  tbe 
tenth,  eleventh,  and  twelfth  reasons  present 
no  question.  There  was  no  negligence  to  be 
Imputed  to  the  deceased,  and  there  was  oo 
negligence  from  which  her  parents  could  in 
any  way  derive  advantage. 

Tbe  defendants  offered  as  a  witness  a  Mn:. 
Berry,  and  claimed  she  would  testify  that 
iB  a  conversation  she  had  with  the  mother  ot 
the  said  Mlzee  shortly  after  the  accident  wbicb 
resulted  in  the  death  of  Mlzee,  she  (tbe  moth- 
er) stated  that  she  did  not  blame  the  motor- 
man.  On  objection  this  testimony  w«s  ruled 
out,  and  we  think  properly.  Whether  tbe 
mother  blamed  the  motorman,  or  did  not  blame 
him,  was  an  Irrelevant  fact.  Her  belief  tbat 
the  motorman  was  blameworthy  would  not  In 
any  way  tend  to  make  the  defendant  liable  in 
this  action,  and  a  contrary  belief  would  not 
tend  In  any  degree  to  show  that  the  defendant 
was  not  liable. 

The  defendant  called  witnesses,  and  claimed 
to  have  proved  by  their  testimony  that  tbe 
motorman  of  the  car  which  ran  over  the  de- 
ceased was  a  careful  motorman,  and  a  care- 
ful man  generally.  This  testimony  was  ob- 
jected to  by  the  plaintiff,  but  admitted  by  the 
court  In  reply  to  this  testimony  the  plain- 
tiff called  a  witness  who  stated  that  she  had 
seen  the  motorman  looking  backward  when 
the  car  was  in  motion.  To  this  statement  tbe 
defendant  objected,  bat  the  court  admitted  It 
It  seems  to  tu  that  the  testimony  offered  hy 
the  defendant  was  not  admissible.  Morris  v. 
East  Haven,  41  Conn.  252;  Rassett  v.  Shares 
63  Conn.  46,  27  Atl.  421.  So  that  tbe  evidence 
offered  by  tbe  plaintiff  did  no  harm.  If  tbe 
evidence  offered  by  tbe  defendant  was  admi.*- 
sible.  It  was  certainly  open  to  tbe  plaintiff  to 
contradict  It  Tbe  testimony  of  the  witness 
Johnson  falls  within  the  rule  here  given.  It 
was  offered  to  offset  and  contradict  tbe  testi- 
mony on  the  part  of  the  defendant.  There  Is 
no  error.     Tbe  other  judges  ccmcur. 
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STATB  ex  rel.  BARRY  v.  GETTY  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    June 

15,  1897.) 

Kbuoioub  Societies— Election;  of  Officers  — 
Manbatokt  Statutb. 
(Sen.  St  t  2092,  proyiding,  with  refeience 
to  local  corporatioiis  of  the  Konuin  Catholic 
Church,  that  the  two  lay  members  of  the  corpora- 
tion "shall  be  appointed  annually  by  the  com- 
mittee of  the  congregation."  is  mandatory;  and, 
where  it  is  admitted  that  there  was  no  committee 
of  the  congregation  appointed  at  a  meeting  to 
elect  such  laymen,  the  election  by  the  cougrega- 
tion  gave  the  persons  elected  no  title. 

Appeal  from  superior  court  Windham 
covmty;  Mil  ton  A.  Shumway,  Judge. 

Information  In  the  nature  of  quo  warranto 
by  the  state,  on  the  relation  of  George  Barry, 
against  Ell  Getty  and  James  Reynolds,  tried 
to  the  court.  Facts  found  and  judgment 
rendered  for  the  respondents,  and  relator  ap- 
peals.    Error. 

The  Information  charged  the  respondents 
with  usurping  the  offices  of  lay  members  of 
the  corporation  known  as  the  "St  James' 
Catholic  Church  of  DanielsonvUle."  The  re- 
spondents Justified  solely  by  virtue  of  an 
election  by  the  congregation  of  St.  James' 
Church,  the  plea  admitting  "that  there  was 
no  committee  of  the  congregation  appointed 
at  said  meeting."  Upon  the  trial  the  state 
asked  the  court  to  hold  and  rule  that  neither 
Reynolds  nor  Getty  had  been  legally  elected 
lay  members  of  said  corporation,  "because 
such  election  mtist  be  by  a  committee  of  the 
congregation  duly  appointed  by  It  for  that 
purpose  as  provided  in  the  statute."  This 
claim  the  court  overruled.  A  further  claim 
was  made  that,  upon  the  facts  found,  th(> 
meeting  of  the  congregation  was  so  informal- 
ly and  illegally  called  and  conducted  that  the 
action  of  the  meeting  In  electing  the  respond- 
ents as  lay  members  was  wholly  void.  The 
court  overruled  this  claim,  and  held  that  the 
meeting  was  lawfully  called  and  conducted, 
and  that  the  vote  of  the  meeting  electing  the 
respondents  as  lay  members  invested  each 
with  a  legal  title  to  that  office.  Ttxe  assign- 
ment of  errors  presents  no  questions  of  law 
except  those  Involved  in  these  two  rulings. 

Charles  E.  Perkins  and  Charles  E.  Searls, 
for  the  appellant.  Thomas  McManus  and 
Henry  E.  Burton,  for  appellees. 

HAMERSLEY,  J.  (after  stating  the  facts  as 
alMve).  It  is  the  settled  policy  of  this  state  to 
so  frame  Its  legislation  that  each  denomina- 
tion of  Christians  may  have  ^  equal  right  to 
exercise  "religious  profession  and  worship," 
and  to  support  and  maintain  its  ministers, 
teachers,  and  institutions  in  accordance  with 
its  own  practice,  rules,  and  discipline;  and 
tlds  policy  is  conformable  to  the  provisions 
of  our  constitution.  Christ  Church  v.  Trus- 
tees, eta,  67  Conn.  554,  555,  35  Atl.  652.  In 
pursuance  of  this  policy,  our  statutes  provide 
a  scheme  for  the  formation  and  conduct  of 
corporations  known  as  "ecclesiastical  socie- 


ties," which  may  "hold  and  manage  all  prop- 
erty belonging  to  them,  appropriated  to  the 
use  and  support  of  public  worship,  and  may 
receive  any  grants  or  donations,  and  by  vol- 
untary agreement  establish  funds  for  the 
same  object."  Gen.  St.  f  2051  et  seq.  This 
scheme  Is  arranged  with  special  reference  to 
the  customs  of  the  denomination  of  Congre- 
gatlonalists,  which,  prior  to  the  adoption  of 
a  constitution,  formed  a  sort  of  established 
church,  and,  while  furnlshlDg  ample  provi- 
sion for  the  needs  of  many  denominations,  is 
not  consistent  Mfith  the  cnstoms  of  some. 
And  so  we  have  special  legislation  for  "socle- 
ties  of  particular  denominations,"  and  among 
these  the  Roman  Catholic.  This  legislation 
is  contained  in  sections  2092-2094,' Gen.  St, 
given  in  full  in  the  note.i  Such  special  legis- 
lation is  not  passed  unless  upon  application 
of  some  religious  body,  and  is  Intended  to 
be  framed  In  accord  with  what  the  legisla- 
ture understands  to  b«  the  peculiar  customs 
and  wishes  of  the  applying  denomination. 
But  when  the  law  is  passed  the  corporations 
created  under  it  are  the  creatures  of  the 
law,  and  must  obey  its  requirements.  The 
law  for  the  Roman  Catholics  provides  mere- 
ly for  corporations  to  hold  the  legal  title  to 
the  property  they  may  receive  for  the  pur- 
poses named  In  the  statute.  They  have  no 
power  of  application.  That  can  be  done  only 
in  accordance  with  the  general  laws  and 
discipline  of  the  Roman  Catholic  Church. 
They  differ  from  corporations  established  un- 
der laws  relating  to  most  other  denomina- 
tions, and  which  provide  for  the  Incorpora- 

1  See.  2092.  A  corporation  may  be  organized 
in  connection  with  any  Roman  Catholic  church 
or  congregation  in  this  state,  by  filing  in  the  of- 
fice of  the  secretary  of  the  state  a  certificate 
signed  by  the  bishop  and  the  vicar^general  of  the 
diocese  of  Hartford,  and  the  pastor  and  two 
laymen  belonging  to  said  congregation,  stating 
that  they  have  so  organized  for  the  purposes 
hereinafter  mentioned;  and  such  bishop,  vicar- 
generiU,  and  pastor  of  such  congregation  shall 
be  members,  ex  officio,  of  such  corporation,  and 
upon  their  death,  resignation,  removal  or  prefer- 
ment their  Bnccesaora  in  office  shall  become  such 
members  in  their  stead.  The  two  lay  members 
shall  be  appointed  annually,  by  the  committee  of 
the  congregation;  and  three  members  of  this  cor- 
poration, of  which  one  shall  be  a  layman,  shall 
constitute  a  quorum  for  the  transaction  of  busi- 
ness. 

See.  2093.  Such  corporation  may  receive  and 
hold  all  property  conveyed  to  it  for  the  purpose 
of  maintaining  religious  worship  accortling  to 
the  doctrine,  discipline  and  ritual  of  the  Roman 
Catholic  Church,  and  for  the  support  of  the  edu- 
cational or  charitable  institutions  of  that  church: 
provided  that  no  one  incorporated  congregation 
shall  at  any  time  .possess  an  amount  of  property, 
excepting  church  buildings,  parsonages,  school- 
houses,  asylums,  and  cemeteries,  the  annual  in- 
come from  which  shall  exceed  three  thousand  dol- 
lars. 

Sec.  2094.  Such  corporation  shall  at  all  times 
be  subject  to  the  general  laws  and  discipline  of 
the  Roman  Catholic  Church,  and  shall  receive 
and  enjoy  its  franchises  as  a  body  politic,  solely 
for  the  purposes  mentioned  in  the  preceding  sec- 
tion; and  upon  the  violation  or  surrender  of' its 
charter,  its  property,  real  and  personal,  shall  vest 
in  the  bishop  of  the  diocese  and  his  successors, 
in  trust  for  such  congregation,  and  for  the  uses 
and  purposes  above  named.  <  ■ 
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tlon  of  the  Indlrlduals  of  a  particular  re- 
ilglouB  body,  with  the  power  not  only  of 
holding  property,  but  of  managing  and  coo- 
trolling  their  own  concerns.  Prior  to  1866, 
when  the  law  was  passed,  property  appro- 
priated to  the  uses  of  the  Roman  Catholic 
Church  was  held  in  trust  by  the  bishop  per- 
sonally. The  practical  eCtect  of  the  law  Is 
to  enable  the  bishop  to  hold  the  property  as 
a  corporation.  A  careful  examination  of  the 
sections  cited  shows  that,  while  there  are 
local  corporations  connected  with  local 
churches  or  congregations,  nevertheless  each 
corporation  consists  of  five  members,  of 
whom  the  bishop,  his  ylcar  general,  and  pas- 
tor must  form  the  majority,  and  section  2094 
provides  that,  whenever  the  local  corporation 
sees  fit  to  surrender  its  charter,  all  the  prop- 
erty vests  In  the  bishop  and  his  successors, 
as  a  corporation  sole.  This  peculiarity  cre- 
ates a  special  difficulty  in  defining  the  mean- 
ing of  "Roman  Catholic  congregation,"  as 
used  in  the  statute,  and  in  passing  on  any  al- 
leged Illegality  In  the  conduct  of  a  meeting 
of  such  congregation.  Doubtless  the  authen- 
tic ecclesiastical  laws  of  the  Roman  Catholic 
Church  would  have  to  be  consulted,  and  their 
meaning,  as  applicable  to  the  subject,  deter- 
mined. It  is  not  necessary,  however,  to  dis- 
cuss this  question  in  the  present  case;  for 
the  law  is  mandatory  that  the  lay  members 
of  each  corporation,  without  the  presence  of 
one  of  whom  no  corporate  act  can  be  per- 
formed, must  "be  appointed  annually  by  the 
committee  of  the  congregation."  It  is  claim- 
ed that  the  law  is  modified  by  a  clause  in  the 
decrees  of  the  Baltimore  council,  which 
reads,  "It  is  for  the  bishop  to  Judge,  not  only 
as  to  the  necessity  of  employing  such  lay- 
men auxiliaries  [1.  e.  "lay  members"],  but 
also  as  to  their  number,  and  the  manner  of 
selecting  them."  It  seems  apparent  that 
this  language  was  not  used  for  the  purpose 
of  attempting  to  prescribe  the  number  and 
manner  of  selecting  the  lay  members  of  cor- 
porations organized  under  section  2002.  Tbe 
advisory  letter  of  the  chancellor  of  the  dio- 
cese, which  appears  in  the  finding,  states 
that  the  first  step  in  the  choice  of  lay  dele- 
gates Is  that  "the  members  of  the  congrega- 
tion, not  the  pastor,  should  elect  a  commit- 
tee." But,  if  It  were  possible  to  assume  that 
the  church  decree  quoted  was  Intended  to  al- 
ter the  law,  such  Intention  can  produce  no 
result  Doubtless,  if  It  were  authoritatively 
represented  to  the  legislature  that  the  Roman 
Catholics  of  the  state  desired  a  change  In 
the  law,  the  change  would  be  made.  But 
the  legality  of  the  organization  of  this  cor- 
poration must  be  tested  by  the  law.  The  lay 
members  can  only  be  appointed  by  "the  com- 
mittee of  the  congregation."  Whatever  may 
be  the  appropriate  method  of  selecting  that 
committee,  it  is  certain  the  respondents  have 
not  been  so  appointed.  This  is  admitted  in 
the  plea,  and  is  found  by  the  court.  The 
election  by  the  congregation  gave  the  re- 
spondents no  title.    As  this  is  their  only  Jus- 


tification, It  follows  that,  upon  the  facts 
found  by  the  court,  Jn^ment  of  ouster 
should  have  been  rendered.  The  issues  were 
somewhat  confused  by  the  error  of  the  par- 
ties in  framing  their  pleadings  as  if  the  pro- 
ceeding of  quo  warranto  were  a  civil  action 
under  the  practice  act.  This  faidt  was  com- 
mented on  in  the  preceding  case  of  State  t. 
Kennedy,  87  Atl.  603.  There  is  error  in  the 
Judgment  of  the  superior  court,  and  the  case 
is  remanded  to  be  proceeded  with  In  con- 
formity with  the  opinion.  The  other  Judges 
concur. 


WOODBRIDGB  v.  PRATT  &  WHITNBT  CO. 

(Supreme  Court  of  Errors  of  Connecticnt.    June 
15,  1887.) 

COSTRAOT  or  EmPLOTMEST — CONgTBUCTIOS— PRI- 

HATDKB  Action— Pleadixo. 

1.  Plaintiff  contracted  with  the  H.  Co.  for  t 
certain  commission  on  the  profits  of  sales  for  the 
year.  In  addition  to  a  stated  salary,  while  snp(>r- 
intendent  of  a  department,  for  a  term  of  years. 
Pending  the  .term  the  shareholders  of  the  U.  Co. 
sold  their  shares  to  certain  individuals,  by  whom 
they  were  transferred  to  shareholders  of  the  X. 
J.  Co.,  which  had  been  organized  by  concert  of 
the  shareholders  of  both  companies,  with  plain- 
tiff's concurrence,  in  order  to  succeed  to  the  H. 
Co.'s  plant  and  pr(H)crty,  and  to  carry  on  its 
business  without  interruption.  BM,  that  8U>^ 
transfei''  did  not  constitute  a'  sale  of  the  ^oodii 
of  the  H.  Co.  then  on  hand,  entitling  plaintiff 
to  an  accounting  of  the  profits  derived  from  sucb 
alleged  sale  to  the  N.  J.  Co. 

2.  Where  a  contract  for  employment  for  a 
term  of  years  at  an  annual  salary,  providing  for 
an  additional  salary  for  the  last  year  of  the 
term  in  case  of  neglect  or  refusal  of  the  em- 
ployer to  renew  sach  contract  on  the  expiratiiMi 
of  the  term,  was  terminated  by  mutual  consent 
pending  the  term,  ti>e  employ^  Is  not  entitled  to 
recover  such  additional  salary. 

3.  Where  part  of  the  compensation  of  an  em- 
ployC  consisted  of  a  certain  percentage  of  the 
profits  realized  from  sales  during  the  vear,  the 
amount  of  which  could  not  be  ascertained,  ac- 
cording to  the  terms  of  the  contract,  until  the 
close  of  the  year,  and  the  contract  of  employment 
was  terminated  at  the  expiration  of  two  months. 
an  action  for  the  recovery  of  such  percentafte. 
instituted  before  the  dose  of  the  year,  was  pre- 
maturely brought. 

4.  The  fact  tiiat  allegations  entitling  plaintiff 
to  the  judgment  rendered  were  erroneously  set 
up  in  an  amendment  to  the  complaint,  instead 
of  in  a  supplemental  complaint,  will  not  inval- 
idate such  Judgment,  where  defendant  was  not 
injuriously  affected  by  it 

Appeal  from  superior  court,  Hartford  county: 
George  W.  Wheeler,  Judge. 

Action  by  James  E.  Woodbrldge  against  the 
Pratt  &  Whitney  Company  for  breach  of  a 
special  contract  aud,  by  way  of  equitable 
relief,  for  an  aqpounting  under  the  contract, 
brought  to  the  superior  court  for  Hartford 
county,  and  Judgmrat  rendered  for  an  ac- 
count on  certain  terma.  Each  party  appeals. 
No  error. 

The  findings  showed  the  following  state  of 
facts: 

The  defendant  is  a  corporation  Chartered  by 
the  state,  and  until  February  28.  1803,  was  en- 
gaged In  manufacturing  at  Hartford.    Its  busi- 
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necB  was  conducted  In  aev«nl  departments, 
one  of  which  was  known  as  the  "Small-Tool 
Department."  On  Januarr  1,  18S8,  it  en- 
tered into  a  written  contract  with  the  plaintifT, 
containing  tlie  following  provisions:  It  was 
to  maintain,  develcHP,  and  carry  on  for  five 
yean  its  small-tool  department;  and  the  plain- 
tiff was  a«>ointed  the  superintendent  of  this 
department,  having  the  whole  management 
thereof,  subject  only  to  the  board  of  directors, 
for  said  term.  It  was,  during  said  term,  to 
manufacture  and  deal  in,  through  said  depart- 
ment, goods  similar  to  those  tiiat  had  been 
made  by  it  onder  his  superintendence  during 
a  previooa  term,  under  a  in«vk>u8  contract, 
and  not  otherwise  to  manufacture  or  deal  In 
such  goods,  to  ke^  an  accurate  account  of 
aU  proper  debits  and  credits  to  lald  depart- 
ment, and  to  give  the  plaintiff  access  to  all 
its  books  and  accounts.  Debits  to  said  de- 
partment were  to  be,  for  any  year,  oaiy  these: 
Five  per  cent,  of  the  inventory  price  of  all 
patents  and  plant  used  in  it,  on  the  inventory 
taken  in  January  of  that  year;  such  propor- 
tion for  that  year  of  the  taxe«  insurance, 
counsel  fees,  and  expense  oT  lawsuits,  sala- 
ries of  officers.  Incidental  expenses  of  gas,  in- 
terest on  borrowed  money,  water,  advMtising, 
stationery,  and  postage,  as  the  Inventory  price 
of  the  machlnee,  shop  tools,  shop  fixtures,  pat- 
ents, and  goods  manufactured,  in  whole  or  In 
part.  In  said  department,  should  bear  to  the 
inventory  price  in  January  of  that  year  of  all 
the  company's  machines,  shop  tools,  shop  fix- 
tures, patents,  and  goods  manufactured,  in 
whole  or  in  part;  $55  per  horse  power  for 
the  amount  ot  power  and  heat  used  in  said 
department  tm  that  year;  1  per  cent  of  the 
sales  of  goods  manufactured  in  said  depart- 
ment that  year,  for  shipi)ing  and  teaming,  ex- 
cept wh«i  the  boxing  should  be  done  in  said 
department,  in  which  case  said  percentage 
should  be  only  one-flf  th  of  1  per  cent,  of  the 
sales;  the  amount  paid  to  agents,  mechanics, 
and  laborers  for  services  rendered  in  or  In  be- 
half of  said  department  for  that  year,  and 
the  amount  paid  in  that  year  as  royalty  upon 
articles  manufactured  in  said  department;  the 
ooet  of  any  and  all  materials  used;  aJso,  of 
any  services  not  hereint>efore  mentioned,  reg- 
ularly employed  in  manufacturing,  displaying, 
selling,  and  delivering  the  goods  manufactured 
in  said  department  that  year,  and  the  cost  of 
goods  dealt  In  by  said  company  through  this 
department  for  tiiat  year.  All  these  debits 
were  to  be  stated  in  itemized  bills,  and  then 
iwesented  to  the  plaintiff  monthly  for  ap- 
proval. If  he  disapproved  any  bills  or  items, 
the  board  of  directors  might  nevertheless, 
by  its  approval  before  or  during  January  In 
the  following  year,  make  them  proper  debits 
to  the  department,  saving  his  right  to  resort 
to  law  to  determine  the  difference  between 
tiiem.  The  credits  to  said  departm^it  for 
any  year  were  to  be  the  entire  proceeds  real- 
ized from  sales  for  that  year  of  goods  manu- 
factured or  dealt  in  by  said  company  in  or 
through  said  department.    The  defendant  was 


to  pay  the  plaintiff  each  year  during  the  term 
ot  this  contr{Lct,  except  Uie  last  year  thereof, 
an  annual  salary,  to  consist  of  $3,6CX),  and  a 
percentage  of  10  per  cent,  of  the  iKoflts  for 
that  year;  and  the  same  said  last  year,  provid- 
ed, as  was  Intended,  another  contract  should 
be  made  during  said  year,  substantially  a 
renewal  of  the  present  one.  If  no  such  re- 
newal contract  were  made,  owing  to  the  neg- 
lect or  refusal  of  the  defendant,  the  salary 
during  said  last  year  was  to  be  |o,600,  in  addi- 
tion to  said  10  per  cent,  of  the  profits  of  tliat 
year.  The  plaintiff  was  to  give  his  exclusive 
attentionto  the  business  during  the  term.  This 
contract  was  duly  performed  until  February 
28,  1893,  except  that  the  plaintiff  was  paid  no 
profits  on  sales  made  in  January  and  Febru- 
ary, 1883.  E&rly  in  1890  the  plahitiff  and  two 
others— all  three  being  stockholders  in  the  de- 
fendant—became dissatisfied  with  the  man- 
agement of  the  company  by  the  president  and 
general  superintendent,  and  tried  to  find  par- 
ties who  would  buy  out  the  otlier  stockhold- 
ers and  put  the  control  of  the  business  in  the 
hands  of  a  different  president  and  superin- 
tendent. They  resorted  to  one  Reed,  who  had 
had  some  success. as  a  promoter  of  corporate 
organicatioDB,  and  at  his  request  the  directors, 
in  March,  1892,  voted  to  have  an  inventory 
and  valuation  made  by  experts  of  the  assets 
and  accounts  of  the  company.  This  was  ^- 
marily  intended  to  give  Reed  a  basis  to  work 
on.  In  Interesting  capitalists;  but  the  dlrecttnn 
i  thought  it  would  be  worth  its  cost,  even  If 
Reed  failed  in  his  scheme  of  promotion. 

In  May,  1892,  the  experts  reported,  and 
Reed  proposed  that  he  should  have  an  option 
from  the  owners  of  the  majority  of  the 
shares  In  the  company,  for  90  days,  on  cer- 
tain terms.  The  directors  were  advised  by 
counsel  that  this  was  the  only  practicable 
mode  of  reorganization.  They  approved  the 
report  of  the  experts,  and  gave  it  to  Mr. 
Reed,  and  he  obtained  the  options  desired, 
expressed  as  follows:  "Shareholders'  Option 
I  to  George  W.  M.  Reed.  Negotiations  have 
;  X>eea  pending  for  some  time  for  the  purchase 
I  of  the  capital  stock  of  the  Pratt  &  Whitney 
Ciompany,  a  corporation  organized  under 
Connecticut  law  by  special  charter,  and 
whose  capital  stock  is  five  hundred  thousand 
dollars,  divided  into  five  thousand  shares  of 
one  hundred  dollars  each.  The  negotiation 
has  been  advanced  by  Mr.  George  W.  M. 
Reed,  who  has  solicited  an  option  to  buy  the 
stock  for  the  purpose  of  selling  It  to  parties 
in  England  who  propose  to  form  a  new  asso- 
ciation as  hereinafter  set  forth.  An  inven- 
tory of  the  assets  of  the  Pratt  &  Whitney 
Company,  and  a  statement  of  the  profits  of 
the  business  for  a  number  of  years,  have 
been  made  by  experts  named  by  said  Reed. 
This  inventory  and  statement  have  been  by 
the  company  delivered  to  Mr.  Reed  for  his 
use  in  completing  negotiations.  The  option 
desired  by  Mr.  Reed  Is  to  buy  all  the  shares 
of  the  Pratt  &  Whitney  Company,  so  far  as 
possible^  upon  the  folio  wins  terms:    Bach 
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share  to  receive  two  hundred  dollars  in  cash, 
and  two  hundred  dollars  in  securities  of  the 
new  company  to  be  formed  by  the  purchas- 
ers; one-third  of  said  securities  to  be  bonds 
secured  by  pledge  of  the  assets  of  the  new 
association  to  be  formed,  and  including  as 
part  of  said  assets  the  capital  stock  of  the 
Pratt  &  Whitney  Company  owned  by  said 
new  association,  or  the  property  of  the  Pratt 
&  Whitney  Company;  these  bonds  to  bear 
Interest  at  the  rate  of  at  least  five  per  cent, 
per  annum;  one-third  to  be  cumulative,  pre- 
ferred stock,  with  preferred  right  to  divi- 
dends at  the  rate  of  at  least per  cent. 

per  annum;  and  the  remaining  one-third  of 
said  two  hundred  dollars  to  be  payable  In 
common  shares  of  the  capital  stock  of  said 
new  company  to  be  formed.  The  new  com- 
pany is  to  be  capitalized  at  $2,700,000,  name- 
ly, $800,000  in  bonds  secured  by  first  lien  on 
the  assets  of  the  company,  ?900,000  in  the 
preferred  shares,  and  fSXX),000  in  common 
stiares,  and  is  to  be  formed  by  Mr.  Reed's 
English  parties;  but,  if  necessary  or  con- 
venient for  purposes  of  holding  land  in  this 
country,  they  may  use  a  charter  obtained  for 
them  from  one  of  the  United  States.  Now, 
therefore,  in  view  of  the  foregoing  matters 
and  things,  we,  the  undersigned,  bemg  the 
largest  shareholders  of  the  capital  stock  of 
the  Pratt  &  Whitney  Company,  and  includ- 
ing all  its  directors,  and  owning  more  than  a 
majority  of  said  capital  stock,  in  behalf  of 
ourselves  and  of  such  other  shareholders  as 
we  can  atTect  by  our  influence,  do  hereby 
give  to  said  Reed  the  option  to  buy  all  of  our 
shares  in  said  Pratt  &  Whitney  Company  up- 
on the  terms  aforesaid.  It  is  understood 
that  the  purchase  shall  include  all  the  shares 
owned  or  controlled  by  the  undersigned,  and 
all  the  shares  that  any  otiier  stockholder  is 
willing  to  sell  upon  the  terms  aforesaid,  and 
it  is  hoped  by  both  parties  that  the  purchase 
will  cover  all  the  shares  of  the  company. 
This  option  is  to  run  for  ninety  days  from 
the  date  of  this  memorandum  of  agreement, 
and  no  more.  If,  within  said  period  of  nine- 
ty days,  Mr.  Reed  shall  obtain  a  good  and 
binding  contract,  made  to  our  reasonable  sat- 
isfaction.  by  parties  of  reliable  character  and 
pecuniary  responsibility,  for  the  purchase 
from  him  of  all  the  shares  of  the  stock  of 
the  Pratt  &  Whitney  Company  owned  by  the 
undersigned,  and  all  the  shares  of,  all  and 
several,  the  shareholders  of  said  coaipany 
who  are  willing  to  sell  upon  the  terms  afore- 
said, such  purchase  to  be  completed  within 
tlie  term  of  six  months  from  the  date  of 
this  memorandum,  or  if  said  Reed  shall  with- 
in said  period  of  ninety  days  obtain  a  good 
and  binding  contract,  made  to  our  reasonable 
satisfaction,  by  parties  of  reliable  character 
and  pecuniary  responsibility,  agreeing  to  pur- 
chase directly  from  the  undersigned,  and,  all 
and  several,  the  shareholders  of  said  com- 
pany, all  their  shares,  on  the  terms  aforesaid 
(such  purchase  to  be  completed  within  the 
period  of  six  months  from  the  date  of  this 


agreement;  sale  and  delivery  to  be  made  at 
the  company's  office  in  said  Hartford,  or  at 
the  office  of  a  trust  company  satisfactory  to 
all  parties),  and  If  said  Reed  shall  within 
said  period  of  ninety  days  produce  such  con- 
tract, and  offer  the  same  to  the  directors  of 
said  Pratt  &  Whitney  Company,  then  we 
agree  to  Join  In  a  contract  with  said  Reed, 
or  with  his  assigns,  as  co-contractors  in  our 
l)ehalf,  and  in  behalf  of  all  such  other  share- 
holders as  we  can  affect  by  our  influence,  for 
the  sale  and  transfer  of  all  the  sliares  owned 
or  controlled  by  us  upon  the  terms  herein- 
before set  forth.  Unless  said  Reed  shall  pro- 
duce such  contract  In  writing  within  aaiA 
period  of  ninety  days  (and  time  is  an  essen- 
tial element  of  this  memorandum  of  con- 
tract), then  all  claims  upon  us  or  the  Pratt 
&  Whitney  Company  on  account  of  this  op- 
tion and  of  our  antecedent  negotiations  shall 
cease  and  determine,  without  any  further 
action  or  notice  on  our  part  or  on  the  part 
of  said  Pratt  &  Whitney  Company.  Until 
;  the  shares  are  in  fact  purchased  and  paid 
for,  it  is  understood  that  the  affairs  of  the 
company  shall  go  forward  in  any  and  all 
respects  as  if  no  trade  was  in  view,  and  the 
usual  dividend,  not  to  exceed  five  dollars  a 
share,  may  be  made  on  September  Ist,  1892. 

Dated  at  Hartford  this day  of , 

1892." 

The  option  having  been  extended,  the 
scheme  was  finally  guarantied  by  underwrit- 
ers, A.  M.  Kidder  &  Co.  agreeing  to  advance 
the  necessary  funds;  and  on  November  9, 
1892,  the  following  agreement  was  made  and 
countersigned:  "Agreement  of  Geo.  W.  M. 
Reed  with  the  Sliarehcdders  and  the  Ameri- 
can National  Bank.  The  principal  holders  <rf 
the  Pratt  &  Whitney  Company  stock  having 
given  Mr.  G.  W.  M.  Reed  an  option  to  pur- 
chase tlieir  shares  of  said  stock  and  the 
shares  of  such  other  stockholders  as  may 
I  choose  to  join  with  them  in  said  sale  upon 
i  terms  hereinafter  set  forth,  and  Mr.  R«ed 
liaving  decided  to  use  said  option  and  to  buy 
the  said  shares:  It  is  hereby  agreed  between 
the  said  Reed,  party  of  the  first  part  and 
Messrs.  Francis  A.  Pratt  and  Amos  Whitney, 
the  said  Pratt  and  Whitney  acting  for  them- 
selves and  all  and  several  of  the  other  stock- 
holders who  will  sell  their  stock  to  Mr.  R«ed 
on  these  terms,  party  of  the  second  part,  and 
the  American  National  Bank  of  Hart/ord. 
party  of  the  third  part,  as  follows:  Mr.  Re«l 
agrrees  to  buy  all  and  several  of  the  said 
shares  of  the  Pratt  &  Whitney  Company's 
capital  stock,  at  the  price  for  each  share  of 
said  stock  of  two  hundred  dollars  in  cash  and 
one  hundred  dollars  In  preferred  stock  and 
one  hundred  dollars  In  common  stock  of  a 
new  corporation  to  be  lawfully  formed,  »nd  to 
bear  the  name  of  Pratt  and  Whitney,  and  to 
succeed  to  the  business  and  good  will  of  tb» 
Pratt  &  Whitney  Company.  Payments  to  he 
made  as  follows:  One  hundred  dollan  vltlt- 
In  a  reasonable  time  after  deposit.  In  the  time 
hereinafter  specified,  of  any  of  said  tbaies 
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with  the  Americau  National  Bank,  for  the 
pnrposes  hereinafter  set  forth;  ooe  hundred 
dollars,  and  the  said  two  hundred  dollars  in 
stock,  one-half  preferred,  and  one-half  in  com- 
mon, of  the  said  new  company,  on  or  t)efore 
the  5th  day  of  January,  A.  D.  1883.  Any  and 
all  of  the  shareholders  of  the  Pratt  &  Whit- 
ney Company  may  deposit  their  shares  with 
the  American  National  Bank  at  any  time  after 
the  5th  day  of  December,  A.  D.  1882,  and  be- 
fore the  5th  day  of  January,  A.  D.  1883,  with 
an  assignment  and  power  of  attorney  to  trans- 
fer the  same  to  the  nominee  of  Mr.  Beed, 
which  stock  shall  be  and  remain  the  property 
of  the  stockholders  depositing  it  until  full  and 
final  payment  of  the  purchase  price  as  afore- 
said, accMtUng  to  its  amount  and  time  of  pay- 
ment; and,  if  the  full  amount  of  said  pay- 
ments is  not  made  as  aforesaid,  any  and  all 
partial  payments  upon  the  same  shall  be  for- 
feited to  the  said  several  shareholders,  with- 
out any  right  or  claim  to  the  same  by  the  said 
Keed.  The  said  bank  is  to  hold  the  said 
shares  for  the  said  stockholders  and  for  the 
conditlMial  purchaser  until  said  payment  is 
fully  made  according  to  its  terms  of  amount 
and  time,  and  then  the  said  bank  Is  to  com- 
plete the  transfer  of  said  shares  to  the  nom- 
inee of  the  purchaser;  and  on  failure  of  Mr. 
Reed  to  complete  this  purchase  in  manner 
and  form  as  aforesaid,  and  within  the  time 
aforesaid,  then  the  bank  is  to  return  said  cer- 
tificates to  the  several  stockholders  who  de- 
posited them.  Messrs.  Pratt  and  Whitney, 
for  themselves  and  for  such  other  sharehold- 
ers as  elect  to  Join  with  them  In  the  sale,  and 
for  such  shareholders  as  they  can  influence, 
ajnve  to  sell  all  thefar  Pratt  &  Whitney  stock 
to  Mr.  Beed  upon  the  foregoing  terms;  and 
it  is  further  agreed  that  any  and  all  stock- 
holders in  the  Pratt  &  Whitney  Company  may 
sign  this  instrument,  and  be  included  for  all 
purposes  in  its  party  of  the  second  part,  as 
they  are  now  Intended  to  be  so  Included  bene- 
ficially by  the  signatures  of  said  Pratt  and 
Whitney.  And  the  American  National  Bank 
agrees  to  fulfill  all  its  agencies  and  attorney- 
ships raised  by  the  terms  of  this  agreement. 
This  agreement  Is  made  in  consideration  of 
the  stipulation  with  each  party  by  the  other, 
and  is  executed  in  triplicate  at  Hartford  this 
»th  day  of  November,  A.  D.  1882." 

Among  the  signers  was  the  plaintiff.  This 
CMitract  was  sent  to  the  stockholders  with  the 
following  circular:  "Private.  Office  of  the 
Pratt  &  Whitn<»y  Company.  To  the  stock- 
holders of  the  Pratt  &  Whitney  Company: 
Doubtless  yov  are  all  aware  that  negotiations 
In  your  Interest  have  been  pending  for  some 
months,  looking  to  a  sale  of  our  stock  at  a 
price  lu^ly  above  the  value  put  upon  It  by 
the  market.  The  negotiations  have  been  com- 
pleted, and  the  inclosed  is  a  copy  of  a  con- 
tract made  in  behalf  of  all  stockholders  who 
wish  to  avail  themselves  of  the  privilege  of 
selling  their  stock  for  the  price  of  four  hun- 
dred per  centum  of  its  face  value,— $200  In 
cash  and  $2U0  in  new  Pratt  &  Whitney  stock 


for  each  share.  One-half  of  the  new  stock  is 
to  be  preferred  stock,  entitled  to  8  per  cent, 
cumulative  dividends  if  they  are  earned.  The 
new  company's  capital  is  to  be  $3,000,000, 
$250,000  of  which  is  to  be  added  to  the  plant 
Wc  believe  it  is  for  the  Interest  of  every  share- 
bolder  to  sell  his  stock  upon  the  terms  indi- 
cated. Stockhold^a  will  observe  that  it  is 
necessary  to  act  immediately  In  order  to  par- 
ticipate In  the  sale.  Certificates  should  be 
promptly  surrendered.  The  directors  will  be 
glad  to  assist  any  of  the  stockholders  in  the 
transaction,  and  to  furnish  any  further  in- 
formation in  their  power.  Of  course,  this  is  a 
private  transaction,  and  this  circular  and  the 
contract  are  for  the  information  and  use  of 
shareholders  of  the  Pratt  &  Whitney  Com- 
pany only.  Francis  A.  Pratt,  Amos  Whitney, 
Boswell  F.  Blodgett,  Miles  W.  Graves,  Henry 
C.  Robinson,  Bowland  J.  Swift,  S.  W.  Bishop, 
A.  S.  Cook,  J.  B.  Woodbridge,  Directors  Pratt 
&  Whitney  Company." 

A.  M.  Kidder  &  Co.  were  to  organize  the 
company,  capitalized  at  $3,000,000;  to  Issue 
17,500  shares  of  preferred  stock  and  10,000 
sbaires  of  common  stock,  par  value  $100  each; 
to  subscribe  for  10,000  shares  of  the  preferred 
stock  which  they  proposed  selling  to  the  pub- 
lic, and  advance  $1,000,000  to  the  sharehold- 
ers of  the  Hartford  company;  to  give  the 
shareholders  of  said  company  5,000  shares  of 
preferred  and  6,000  shares  of  common  stock; 
to  leave  2,500  shares  of  preferred  stock,  as 
treasury  stock.  In  the  treasury  of  the  new 
company;  and  to  take  2,500  shares  of  the  pre- 
ferred and  5,000  shares  of  the  common  stock 
($750,000,  par  value.  In  all)  wherewith  to  pay 
the  expenses  of  the  transaction,  the  commis- 
sions to  the  underwriters,  and  the  profits  to 
them  and  to  Reed.  Pursuant  to  this  agree- 
ment, A.  M.  Kidder  &  Co.  issued  a  prospectus 
on  November  21,  1892,  to  the  public,  offering 
12,500  shares  of  the  preferred  stock  for  sale, 
and  inviting  the  public  to  take  this  stock, 
which  they  did  In  large  amounts.  Pursuant 
to  the  agreement  with  Beed,  and  In  accord- 
ance with  the  understanding  of  the  directors 
and  principal  shareholders  of  the  Hartford 
company,  A.  M.  Kidder  &.  Co.  on  December  1, 
1802,  caused  to  be  duly  and  legally  organized 
the  Pratt  &  Whitney  Company  of  New  Jersey, 
with  a  capital  of  $2,000  paid  in,  and  a  total  au- 
thorized capital  of  $3,000,000,  to  be  divided  In- 
to 20,000  shares  of  preferred  and  10,000  shares 
of  common  stock.  On  the  same  day  the 
stockholders  voted  to  Increase  the  capital  to 
$3,000,000.  On  December  28,  1802,  the  direct- 
ors voted  to  levy  an  assessment  of  $100  a 
share.  Mr.  Beed  then  appeared  before  the 
board,  and  submitted  the  following  proposi- 
tion: "To  Pratt  &  Whitney  Co.— Gentlemen: 
I  hereby  offer  to  sell  to  your  company  all  the 
capital  stock  of  the  Pratt  &  Whitney  Com- 
pany of  Hartford,  Conn.,  together  with  con- 
tracts of  Francis  A.  Pratt  and  Amos  Whitney, 
executive  heads  of  the  Hartford  Pratt  &  Whit- 
ney Company,  for  their  continuance  for  not 
less  than  five  years  in  the  management  of  the 
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lousiness.  The  ownership  of  this  stock  wQl 
enable  yoar  company  to  acquire  all  the  prop- 
erty, plant,  and  good  will  of  the  Hartford 
company.  I  confidently  expect  to  be  able  to 
deliver  to  you  at  once  all  the  shares  of  the 
Hartford  company.  There  may  be,  however, 
some  delay  In  delivering  a  very  trifling 
amount,  uot  to  exceed  in  any  case  25  shares. 
I  offer  to  sell  and  deliver  the  above  to  you  in 
consideration  of  the  payment  to  me  by  your 
company  of  $2,748,000,  payable  as  follows: 
$1,750,000  in  full-paid  and  nonassessable  pre- 
ferred stock,  amounting  to  17,500  shares,  and 
$908,000  thereof  In  full-paid  and  nonassessa- 
bie  common  stock  of  your  company,  amount- 
ing to  9,960  shares."  The  board  then  passed 
the  following  resolutions:  "Resolved,  that  the 
proi>osltion  of  Mr.  Reed  be,  and  the  same 
hereby  is,  accepted,  and  that  the  president  and 
treasurer  be,  and  they  hereby  are,  authorized 
to  issue  to  Mr.  Reed  17,500  shares  of  the  pre- 
ferred stock  of  this  company  and  9,980  shares 
of  the  common  stock  of  this  company  In  pay- 
ment for  the  property  mentioned  in  said  propo- 
sition; such  issue  to  be  made  upon  the  deliv- 
ery of  such  assignments,  transfers,  and  other 
Instruments  as  shaU  be  satisfactory  to  the 
president:  provided,  however,  that  no  issue 
of  said  stock  shall  be  made  until  after  the  fil- 
ing of  the  certificate  provided  for  in  the  pre- 
vious resolution  of  the  board.  Resolved,  fur- 
ther, that  all  shares  of  stock  mentioned  hi 
this  resolution  shall,  when  Issued  in  accord- 
ance therewith,  be  deemed  and  taken  to  be, 
and  the  same  hereby  are  declared,  fuU-pald 
and  nonassessable  stock,  and  not  liable  to  any 
further  call."  At  a  meeting  of  the  board  held 
on  January  3, 1803,  the  president  reported  that 
he  had  arranged  with  Mr.  Reed  for  the  Isane 
of  the  stock  authorized  at  the  last  meeting  to 
be  Issued  to  him  in  payment  for  the  property 
mentioned  in  his  proposition.  The  board  then 
adjourned  to  meet  at  the  office  of  the  Amer- 
ican National  Bank,  at  Hartford,  Conn.,  on 
January  4,  1893. 

The  certificates  of  stock  of  the  Hartford 
company,  of  all  the  shareholders  therein,  were 
surrendered  to  the  American  National  Bank, 
as  trustee,  after  the  agreement  of  November 
9,  1892,  and  assigned  in  blank.  The  share- 
holders gave  Mr.  J.  R.  Redfleld  a  power  of 
attorney  to  transfer  these,  and  upon  his  nom- 
ination the  bank  delivered  all  of  these  certifi- 
cates either  to  Reed  or  Redfield  on  January 
4,  1803.  Before  this  delivery  the  bank  had 
received  from  A.  M.  Kidder  &  Co.,  through 
the  Fourth  National  Bank  of  New  York,  the 
$1,000,000  for  the  said  shareholders,  In  ac- 
cordance with  the  contract  with  Reed.  Mr. 
Reed  or  Mr.  Redfield,  his  nominee,  took  these 
certificates  to  the  secretary  of  the  Hartford 
company,  and  he  made  out  a  certificate  for 
4.991  shares  in  tlie  name  of  the  New  Jersoy 
company;  and  thereafter,  on  January  4,  1893, 
Reed  delivered  this  certificate  to  the  New  Jer- 
sey company,  and  the  company  delivered  to 
Reed  17,500  shares  of  its  preferred  stock  and 
9,980  shares  of  Its  common  stock.    ThereuiMn 


5,000  of  these  preferred  and  5,000  of  these 
common  shares  were  dellveied  to  the  old  stock- 
holders of  the  Hartford  company,  one  share 
of  each  for  one  share  of  the  old  stock.  Ten 
thousand  of  these  preferred  shares  were  taken 
by  A.  M.  Kidder  A  Co.,  for  themselves  and 
the  underwriters,  to  pay  for  the  advance  of 
the  $1,000,000.  Two  thousand  five  hundred  of 
the  preferred  and  5,000  of  the  commmi  abaies 
were  taken  to  pay  the  ei^ienses,  the  cooounij- 
sions,  and  the  pniflts  of  the  negotlatliig  and 
carrying  out  this  scheme  by  A.  M.  Kidder  & 
Ck>.  and  Reed.  On  February  21,  1883,  nine 
shares  of  the  Hartford  comiiany  were  asslgneil 
to  Pratt  &  Whitney  Company  of  i<ew  Jersej- 
by  Jane  E.  Case,  by  J.  R.  Redfleld,  attorney; 
and  on  the  same  day  one  of  these  shares  wa« 
transferred  by  the  Pratt  &  Whitney  Company 
of  New  Jersey  by  J.  R.  Redfleld,  attorney, 
to  each  of  the  following  named  persomt: 
Francia  A.  Pratt,  Amos  Whitney,  R.  V.  Blodg- 
ett,  H.  O.  Hobhison,  Rowland  Swift,  J.  B. 
Woodbridge,  W.  W.  Hyde,  J.  R.  Redfield,  and 
6.  W.  M.  Reed;  making  nine  in  all,  and  be- 
ing said  above  nine  shares,  and  making,  with 
said  certlflcate  of  4,991  shares,  all  the  shares 
of  the  capital  stock  of  the  Hartford  company. 
The  action  of  J.  R.  Redfleld  above  waa  duly 
approved  by  the  New  Jersey  company.  The 
above-named  persons  were  the  directors  of 
the  Hartford  company,  and  the  said  transfers 
to  them  were  made  in  order  to  qualify  them  to 
act  as  directors  of  said  company,  and  they 
were  the  directors  of  aald  company  oo  Feb- 
ruary 28,  1893,  and  until  the  next  annual  meet- 
ing. The  said  Qt.  W.  M.  Reed  waa  elected 
treasurer  of  the  Hartford  company  March  2S, 
1893,  and  continued  as  such  to  about  May  1, 
1896. 

The  original  directors  of  the  New  Jersey 
company,  as  well  as  the  original  stockfaolderri, 
had  been  mere  figureheads  for  organization 
purposes.  The  directors  subsequently  resid- 
ed, and  on  February  28,  1893,  and  until  tht; 
next  annual  meeting,  the  following  named 
persons  were  the  directors  of  the  New  Jersey 
company:  Francis  A.  Pratt,  Amos  Whitney, 
Henry  O.  Robinson,  Rowland  Swift,  G.  W. 
M.  Reed,  ComeUus  C.  Cuyler,  RoeweU  F. 
Blodgett,  W.  W.  Hyde,  J.  R.  Redfleld.  A.  M. 
Kidder,  S.  E).  Eimcnre.  During  said  period 
the  following  named  persons  were  the  officers 
of  the  company:  F.  A.  Pratt,  president;  A. 
Whitney,  vice  president;  R.  F.  Blodgett.  sec- 
retary; and  G.  W.  M.  Reed,  treasurer.  Be- 
tween December  28,  1892,  and  February  2S, 
1893,  J.  R.  Redfleld  was  the  treasurer  of  the 
company,  but  had  little  to  do.  The  meetin;: 
of  the  directors  of  the  New  Jersey  company  oi 
January  3,  adjourned  to  January  4,  to  met^i 
at  the  American  National  Bank  at  Hartford, 
was  adjourned  to  February  22,  and  then  xo 
February  28,  1893.  AU  of  the  directors  were 
present.  The  following  vote  was  unanimott^ 
ly  passed:  "Voted,  to  request  the  old  Pratt 
&  Wliltney  Company  to  deliver  possession  ot 
all  its  real  estate  to  this  company  for  Its  ns«'. 
and'  without  rent,  and  to  vest  in  and  deliver 
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to  this  company  all  Its  personal  estate,  save 
and  excepting  such  items  as  may  be  deemed 
best  by  this  company  to  remain  in  the  name 
of  the  old  company,  and  all  its  contracts  and 
its  good  will;   this  company  to  provide  from 
said   personal  estate  for  the  payment  of  all 
outstandiag  debts,  obligations,  and  liabilities 
of  the  old  company,  and  to  undertake  all  the 
items  of  its  business,  of  every  name  and  na- 
ture, saving  that  the  fee  of  its  real  estate  Is 
to  remain  with  it  for  the  present,  and  also  the 
title  to  such  items  of  the  personal  estate,  es- 
pecially patents,  as  the  new  company  may 
thinlt  best."     On  February  28. 1893,  the  stock- 
holders of  the  Hartford  company  duly  met  in 
the  American  Nattonal  Bank,  and  adjourned 
an  hour  while  the  said  meeting  of  the  dh-ect- 
ors  of  the  New  Jersey  company  was  held. 
The  stockholders  present  were  the  same  per- 
sons as  the  directors  of  the  New  Jersey  com- 
pany,  except  S.   E.   Elmore.    After  the  in- 
terval of  about  an  hour,  the  meeting  of  stock- 
holders was  resumed,  and  a  vote  was  passed 
"to  transfer  the  property  from  the  Pratt  & 
Wliltney   Company   of   Connecticut  to   Pratt 
&  Whitney  Company  of  New  Jersey,  in  ac- 
cordance with  the  following  vote,  which  was 
received  from  the  board  of  directors  of  the 
latter  company,  viz."  the  vote  above  set  forth 
of  the  directors  of  the  New  Jersey  company. 
On  March  25,  1893,  the  directors  of  the  Hart- 
ford company  voted  "to  accept  and  confirm  the 
transfer  of  property  from  the  old  to  the  new 
company  in  accordance  with  the  vote  to  that 
effect  passed  by  the  new  company  at  the  meet- 
ing of  its  directors  held  on  February  28,  1803, 
and  by  the  stockholders  of  the  old  company 
at  the  annual  meeting  held  on  February  28, 
1893."     The  purpose  and  intent  of  these  votes 
was  to  transfer  to  the  New  Jersey  company 
all  the  property  and  business  of  the  Hartford 
company,  except  the  real  estate  and  the  pat- 
ents, the  transfer  of  which  was  for  the  present 
postiMoed  for  the  reasons  hereinafter  stated. 
The  intention  of  all  concerned,  from  the  be- 
ginning, was  to  get  the  entire  property  and 
plant  in  the  hands  of  the  new  company;  and 
everything  done  was  to  this  end,  and  all  was 
done  deemed   necessary   to  accomplish   this 
end.     No  money  was  in  fact  ever  paid  into 
the  New  Jersey  company,  except  for  the  orig- 
inal f2,000  of  stock.     Mr,  Reed  never  paid 
anything  to  the  New  Jersey  company  for  said 
shares  transferred  to  him,  except  by  the  trans- 
fer of  the  stock  of  the  Hartford  company,  and 
he  never  himself  paid  a  dollar  to  the  share- 
holders of  the  Hartford  company  or  to  the 
Hartford    company.     The   only   money   paid 
was   by  A.   M.  Kidder  &  Co.,  as  described 
abore.     The  Hartford  company  stock  at  the 
date  of  the  contract  was  worth  between  $200 
and  $225  per  share,  and  the  price  paid  was 
larjKcly  in  excess  of  its  value,  and  so  regarded 
by  the  said  directors  and  principal  sharehold- 
ers of  the  Hartford  company. 

Pnrsnant  to  these  votes,  and  to  carry  out 
their  purpose,  the  New  Jersey  company  had 
delivered  to  It,  and  went  into  possession  of, 


the  entire  plant  and  property  of  the  Hartford 
company  on  and  after  February  28,  1893,  and 
carried  on  and  ccmducted  the  business  former- 
ly conducted  by  the  Hartford  company  at  the 
same  place  and  substantially  in  the  same 
manner  that  It  had  been  before  conducted, 
without  any  break  in  said  business,  buying 
goods  and  selUng  goods  on  hand  as  usual.  The 
executive  officers,  excepting  the  treasurer,  re- 
mained the  same.  Contracts  relating  to  the 
business  were  made  and  entered  Into  by  the 
New  Jersey  company  relating  to  the  conduct 
of  this  business.  Buildings  enlarging  the  fa^ 
cilltles  of  the  New  Jersey  company  were  erect- 
ed after  May,  1888,  and  became  a  part  of  this 
plant,  and  were  paid  for  out  of  the  funds  of 
the  New  Jersey  company.  The  liabilities  of 
the  Hartford  company,  which  the  New  Jersey 
company  assumed,  were  upwards  of  $200,000, 
and  as  these  l>ecame  due  the  New  Jersey  com- 
pany either  paid  or  ai-ranged  for  them.  The 
New  Jersey  company  used  the  same  t>ooks  as 
the  Hartford  company,  including  the  bank 
book.  Checks  were  signed  by  the  same  name, 
omitting  the  "the."  The  omission  of  this  word 
constituted  the  difference  in  name  between 
these  two  CMnpanies.  On  March  25,  1888,  tlift 
directors  of  the  New  Jersey  company  declared 
a  dividend  on  the  preferred  stock  of  2  per  cent., 
payable  on  and  after  April  1, 1893.  The  large- 
majority  of  stock  of  the  new  company  wa* 
held  by  persons  not  stockholders  in  the  Hart-, 
ford  company.  Mr.  Reed  was  elected  treasure 
er  of  the  New  Jersey  company  February  28, 
1893,  and  continued  as  such  until  its  dissolu- 
tion. He  collected  the  bills  and  accounts,  and 
put  them  to  the  credit  of  the  New  Jersey  com- 
pany. He  paid  all  the  bills,  including  pay 
rolls,  salaries,  and  material  accounts.  These- 
bills  and  accounts  included  all  of  those  existing- 
February  28,  1893,  of  the  Hartford  company, 
and  all  those  thereafter  of  the  New  Jersey 
company,  as  long  as  the  company  continued. 
The  first  bills  paid  by  the  New  Jersey  com- 
pany were  paid  by  Reed.  Under  express  au- 
thority of  the  directors,  he  negotiated  loans 
amounting  to  $150,000  during  the  first  six 
raontlis  of  the  business  of  the  company.  AH 
the  loans,  in  fact,  used  in  this  business,  In- 
cluding renewals  of  bills  payable  of  the  Hart- 
ford company,  contracted  before  February  28, 
1893,  he  had  made.  He  made  report  of  the 
condition  of  the  New  Jersey  company  to  its 
directors  from  the  books  of  the  company,  and 
included  In  it  a  report  of  the  entire  business 
of  the  concern  on  March  25, 1803.  AH  of  these 
acts  were  done  by  Reed  by  virtue  of  the  said 
votes  of  February  28,  1803.  After  February 
28,  1893,  and  down  to  the  dissolution  of  the 
New  Jersey  company,  the  Hartford  company 
transacted  none  of  the  business  It  formerly 
did,  and  in  fact  did  no  business;  and  after  said 
date,  from  the  facts  herein  stated,  the  court 
found  that  said  contract  with  Woodbrldge  was 
terminated. 

The  votes  above  mentioned  were  pa.s«ed  to 
carry  out  the  entire  arrangement  made  with 
Reed,  as  outlined  In  his  said  proposition  to  the 
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New  Jersey  company.  Their  purpose  was  to 
make  a  complete  transfer  of  the  property, 
plant,  and  good  will  of  the  Hartford  company 
to  the  New  Jersey  company.  The  form  of 
transfer  was  agreed  upon  by  counsel  for  the 
New  Jersey  company  and  Hartford  company, 
who  were  fully  authorized;  and  the  votes  were 
passed  In  pursuance  of  a  previous  arrange- 
ment fully  understood  and  agreed  upon  by  the 
directors  of  each  company,  and  by  all  of  the 
stockholders  of  the  Haitford  company  and  the 
majority  of  stockholders  of  the  New  Jersey 
company.  The  real  estate  and  patents  were 
not  transferred,  because  of  the  expense  and 
complications  attendant  thereupon.  It  was 
proposed  by  all  of  the  parties  in  Interest  that 
an  attempt  should  be  made  to  secure  an 
amendment  to  the  (Connecticut  charter  of  the 
Pratt  &  Whitney  Company,  permitting  an  in- 
crease of  stock  to  ?3,000,000,  and  the  Issue  of 
preferred  and  common  sliares  to  correspond 
with  those  of  the  New  Jersey  company,  so  that 
the  New  Jersey  company  might  be  Oien  mer- 
ged in  the  Connecticut  company.  It  was  be- 
lieved that  this  name,  "The  Pratt  &  Whitney 
Company  of  Connecticut,"  was  much  more 
valuable  to  do  business  with  than  the  New 
Jei-sey  company  name.  In  furtherance  of  this 
Intent,  on  March  3,  1893,  an  amendment  to  the 
charter  was  Introduc-ed  In  the  general  assem- 
bly, and  on  April  19th  it  was  duly  passed  and 
approved.  It  provided  for  an  exchange  of 
sliares  of  the  New  Jersey  company  for  cor- 
lespouding  shares  of  the  Hartford  company, 
and  for  the  merger  of  the  existing  shares  of 
stock  of  the  New  Jersey  company  in  said  new 
shares.  The  amendment  was  accepted  by  the 
Hartford  company  September  26,  1893.  This 
exchange  and  merger  were  in  fact  made  on 
November  22, 1895.  The  New  Jersey  company 
was  dissolved  December  30,  1895.  After  No- 
vember 22,  1885,  the  Hartford  company  con- 
ducted the  business  of  the  New  Jersey  com- 
pany. The  Hartford  comiwny  did,  so  far  as  It 
could,  transfer  its  title  to  and  possession  of 
all  its  plant,  property,  and  good  will  to  the 
New  Jei-sey  company,  in  consideration  of  the 
assumption  by  it  of  its  debts,  contracts,  and 
obligations,  and  of  its  entire  ownerstiip  of  its 
stock;  and,  in  order  to  carry  out  the  said  ar- 
rangements heretofore  described,  the  payment 
of  the  $1,000,000  in  cash  and  the  $1,000,000  in 
stock  to  the  stockholders  of  the  Hartford  com- 
pany was  in  fact  a  part  of  the  consideration 
of  the  ti'ansfer,  and  these  payments  were  in 
fact  made  for  the  New  Jersey  company. 
There  was  included  in  said  transfer  the  small- 
tool  department,  and  goods  therein,  manufac- 
tured by  said  Woodbrldge  In  accordance  with 
his  said  contract,  of  very  large  amount.  Near- 
ly all  the  items  of  debit  referred  to  in  said  con- 
tract had  already  been  paid  for  by  sail  depart- 
ment, and  the  proceeds  of  these  goods,  when 
sold,  would  have  represented,  in  large  iHirt, 
"profits,"  as  defined  in  said  contract.  What 
exactly  appeared  upon  the  books  of  the  Hart- 
ford company  wa.s,  by  stipulation  of  counsel, 
not  gone  into  upon  this  bearing,  and  no  evi- 


dence was  offered  from  which,  under  the  con- 
tract, any  profits  could  be  determined. 

Woodbridge  knew  all  about,  and  took  part 
In,  the  negotiations  with  Reed  leading  to  tbe 
contract  of  November  9,  1892.    He   himself 
was  a  large  stockholder  in  the  defendant,  and 
signed  the  contract  of  November  9,  1892,  ami 
surrendered  his  stock  upon  the  terms  therein 
stated.    He  advised  and  urged  others  to  sell 
their  stock  upon  these  terms,  and  signed  with 
the   other   directors    the   circular   letter.    He 
expected  that  the  new  company  was  to  as- 
sume the  debts  of  the  old  company,  and  to 
take  possession  of  the  plant  and  continue  the 
business  under  a  different  management,  au<i 
to  aserume  his  contract  and  all  the  other  out- 
standing contracts  of  the  old  company.    He 
expected  to  be  a  director  In  the  New  Jersey 
company  until  some  time  shortly  before  Feb- 
ruary  28,   1893.    He  at   no   tUne   ever   com- 
municated anything   regarding  his   contract, 
or  a  claim  for  commission  under  it,  to  any 
director  or  officer  of  the  defendant  or  of  the 
New  .Tersey  company,   except  as  hereinafter 
stated.    He  continued  to  carry  on  the  small- 
tool  department  after  February  28,  1883,  and 
down  to  July  31,  1893,  in  substantially  tbe 
same  manner  he  had  been  doing  before  Fel>- 
ruary  28,  1893,  and  received  from  the  New 
Jersey  company  for  services  at  the  same  rate 
he  had  before  received  from  the  Hartford  com- 
pany for  salary  under  his  contract.    The  pay- 
ments  were   made   by  checks,   which  stated 
they  were  for  the  .salary  account.    He  contin- 
ued as  a  director  of  the  Hartford  company  ap 
to  February  28,  1893,  and  was  on  that  day 
re-elected  a  director  of  the  Hartford  company. 
He  was  not  present  when  the  said  stockhold- 
ers' vote  of  February  28,  1893,  was  considereil 
or   passed.    He    underwrote    $10,000   of  the 
stock  of  the  New  Jersey  company,  and  receiv- 
ed therefor,  many  months  after,  $500  in  pre- 
ferred and  $2,000  in  common  stock  of  the  New 
Jersey  company,  as  commission.    He  had  been 
advised  by  his  counsel  in  January,  1893.  that, 
in  case  the  transfer  to  the  New  Jersey  com- 
pany was  effected,  he  would  have  a  clahn  for 
10  per  cent,  of  the  profits  on  the  goods  in  the 
small-tool   department.    He    learned    of    tbe 
votes  of  February  28th  shortly  thereafter,  an^l 
on  March  3d  notified  Mr.  Reed  that  he  woul'l 
not  continue  with  the  new  company.    Ree.l 
sent  him  to  J.  R.  Redfleld,  and  shortly  after 
this,  and  before  March  27,  1803,  he  notifie<I 
Mr.  J.  R.  Redfield,  through  his  attorney,  tliat 
he  should  not  continue  his  contract  with  tbe 
New  Jersey  company.    Redfield  was  perhaps 
the  most  active  among  the  directors  of  each 
company.    At  the  request  of  Redfield.  made 
to  Woodbridge's  attorney,  he  agreed  to  con- 
tinue with  the  New  Jersey  company  tenqwra- 
rlly,  and  did   so  continue.    On   March  27th. 
1893,  he  caused  to  be  served  upon  the  New 
Jersey  company  this  notice:    "To  the  Direct- 
ors of  Pratt  &  Whitney  Company,  Orgaaiseii 
and  Doing  Bushiess  tmder  the  I.aw8  of  Se'x 
Jersey:    Dear  Sirs:    I  hereby  give  the  a  bore- 
named  company  notice  that  I  do  not  desire  tiie 
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fact  that  I  bare  been  In  its  employ  since  Its 
organization  until  now,  or  the  fact  that  I  may 
continue  in  Its  employ,  upon  Indefinite  terms, 
until  a  contract  may  be  made  by  and  between 
said  company  and  myself,  or  until  It  is  decided 
that  a  contract  shall  not  be  made  by  and  be- 
tween said  company  and  myself  for  my  serv- 
ices, to  be  understood  in  any  manner  as  Indi- 
cating or  admitting  tliat  I  am  willing  to  accept 
or  that  I  do  accept  said  company  In  any  man- 
ner to  be  substituted  to  the  place  of,  or  to  per- 
form any  of  the  duties  imposed  upon,  the  Pratt 
&  Whitney  C!ompany  of  Hartford,  Connecticut, 
by  a  contract  made  by  and  between  the  Pratt 
&  WWtney  Company  of  said  Hartford  and  my- 
self for  the  term  of  five  years  from  the  first 
day  of  January,  1889.  James  E.  Woodbrldge." 
After  March  27.  1893,  Woodbrldge  continued 
in  the  employ  of  the  New  Jersey  company  at 
the  request  of  said  Redfield  and  Mr.  C.  O. 
Guyler,  the  largest  underwriter  and  one  of  the 
directors  of  the  new  company,  made  to  him 
after  February  28,  1893,  and  before  March  27, 
1883,  to  continue  temporarily  with  the  com- 
pany. Woodbrldge  never  served  notice  upon 
the  Hartford  company  of  his  termination  of 
bis  contract  with  It.  He  regarded  the  con- 
tract as  terminated  by  the  transfer  of  Febru- 
ary 28,  1893.  The  Hartford  company  and  no 
one  representing  it  ever  said  anything  to  him 
before  or  after  February  28,  1893,  except  as 
stated,  regarding  his  contract,  or  his  contin- 
uance under  the  contract.  He  never  commu- 
nicated with  the  New  Jersey  company,  or  any 
of  its  directors  or  officers,  regarding  the  con- 
tinuance of  his  c<Kitract,  except  with  Cuylo: 
and  Redfleld.  He  was  never  formally  hired 
or  employed  by,  or  had  any  contract  with,  the 
New  Jersey  company,  but  continued  on  with 
them  as  heroin  stated.  He  had  Intended  to 
continue  on  with  his  contract  with  the  New 
Jersey  company,  provided  the  management  of 
the  New  Jersey  company  had  not  been  the 
same  as  the  Hartford  company;  but  after 
learning  of  this  before  February  28,  1S93,  he 
at  once  determined  not  to  continue  his  contract 
with  the  New  Jersey  company,  and  at  no  time 
and  with  no  persons  ever  agreed  to  continue 
under  said  contract,  and  no  one  ever  spoke  to 
him  about  it,  or  requested  him  to  continue, 
except  as  herein  stated.  After  It  had  been  de- 
termined that  there  was  to  be  no  change  In 
the  management  of  the  business,  Woodbrldge, 
for  a  while,  expected  to  be  a  director  of  the 
New  Jersey  company,  and  Intended  to  con- 
tinue his  contract  with  the  New  Jersey  com- 
pany; but  after  February  28,  1893,  he  never 
intended  to  continue,  and  never  did  continue, 
his  said  contract  with  the  New  Jersey  com- 
pany, nor  assent  to  its  assumption  of  his  con- 
tract. The  New  Jersey  company  never  ar- 
ranged with  him  to  continue  his  contract,  or 
said  anjrtbing  to  him  about  continuing  his 'con- 
tract, nor  he  to  them.  After  February  28, 
1893,  the  Hartford  company  ceased  to  manage 
the  business  formerly  conducted  by  it,  and  had 
In  fact  no  business  to  conduct,  and  no  plant 
to  operate  a  business  with,  and  no  means  of 


carrying  out  its  contract  with  Woodbrldge. 
and  the  contract  with  Woodbrldge  was  in  fact 
terminated  by  said  transfer.  On  June  20, 
1893,  he  wrote  to  the  Hartford  company,  ask- 
ing them  to  state  to  him  "the  sum  for  which 
the  manufactured  goods  made  or  dealt  in  by 
the  small-tool  department  of  your  company 
were  sold  by  your  company  to  Pratt  &  Whit- 
ney Company  of  New  Jersey  on  or  about  Feb. 
28,  1893."  The  company  replied  that  "there 
has  been  no  sale  of  manufactured  goods  or  of 
any  of  the  property  or  assets  of  the  old  Pratt 
&  Whitney  Company  to  the  new  Pratt  & 
Whitney  [of  New  Jersey].  Whatever  prop- 
erty was  vested  in  the  new  company,  the  own- 
ers of  all  the  stock,  was  so  vested  upon  no 
other  consideration  than  the  fact  of  entire 
ownership,  and  of  the  new  company's  assum- 
ing the  obligations  of  the  old  company."  On 
July  20, 1893,  this  suit  was  brought.  On  Jbly 
26,  1893,  the  plaintlti:  wrote  to  the  New  Jersey 
companyas  follows:  "I  hereby  give  you  notice 
that  I  shall  terminate  my  connection  with  the 
above-named  company  on  the  31st  day  of  July, 
1893,  or  sooner  if  it  is  your  pleasure;"  and  on 
July  31st  he  terminated  all  connection  with 
mid  company,  and  ceased  his  management  of 
the  said  email-tool  department.  Woodbrldge's 
commissions  as  profits  under  the  contract  bad 
always,  before  said  February  28,  1893,  been 
flgvu%d  up  and  paid  at  the  end  of  each  year 
for  the  year  past.  He  has  never  been  paid 
by  the  defendant  or  any  one  else  for  any 
profits  upon  the  goods  which  were  sold  in  Jan- 
uary and  Februar}',  1893,  in  the  usual  course 
of  business  of  the  Hartford  company,  nor  for 
any  profits  upon  the  goods  in  the  small-tool 
department  transferred  to  the  New  Jersey 
company  on  and  after  February  28,  1893,  nor 
for  the  $2,000  Increased  salary  referred  to. 

Upon  the  trial  the  plaintiff  requested  the 
court  to  decide  as  f<dlows:  First.  That  upon 
the  facts  the  transaction  by  which  all  the 
property  of  the  Hartford  company,  including 
the  small-tool  department,  was  transf  eired  by 
the  Hartford  company  to  the  New  Jersey  com- 
pany, was  a  sale  of  such  property;  that  there- 
by the  Hartford  company  had  sold  to  the  New 
Jersey  company  a  large  quantity  of  goods 
whic3i  had  been  manufactured  by  the  plaintiff 
In  the  smail-tooi  department  under  the  con- 
tract; that  under  said  contract  the  plaintiff 
was  entitled  to  recover  from  the  Hartford 
company  10  per  cent.  ujMn  the  amount  of 
profits  which  the  Hartford  company  received 
upon  said  sale  of  such  goods;  and  that  the 
defendant  company  should  be  obliged  to  ac- 
count for  such  profits.  Second.  That  upon 
the  facts  the  plaintUI  was  entitled  to  recover 
from  the  defendant  the  sum  of  $2,000  addi- 
tional salary  provided  for  in  said  contract,  as 
it  was  in  consequence  of  the  acts  of  the  de- 
fendant that  it  became  impossible  for  any  ad- 
ditional contract  to  be  made  between  the 
plaintiff  and  defendant.  But  the  court  re- 
fused BO  to  hold  and  decide.  The  defendant 
upon  the  hearing  claimed  as  matter  of  law: 
(1)  That  no  sale  of  the  goods  in  the  small-tool 
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department  under  tbe  contract  between 
Woodbrldge  and  tbe  defendant  had  been 
Bbown;  (2)  tbat  do  sale  bad  been  made  by 
tbe  defendant  to  the  New  Jersey  company; 
(3)  tbat  there  was  no  transfer  of  the  property 
of  the  defendant  to  tbe  New  Jersey  company 
which  operated  to  terminate  the  contract  be- 
tween tbe  defendant  and  Woodbrldge;  (4)  that 
the  contract  was  In  fact  terminated  by  Wood- 
bridge  himself,  and  therefore  Woodbrldge  had 
no  claim  against  the  defendant;  (5)  tbat 
Woodbrldge,  by  his  conduct,  both  acta  and 
omissions,  both  before  and  after  February  28, 
1803,  had  waived  any  claim  against  tbe  de- 
fendant on  account  of  tbe  claimed  sale  by  tbe 
defendant  to  the  New  Jersey  company,  and 
was  estopped  from  making  the  claims  set  ap 
in  this  action;  (6)  tbat  Woodbrldge's  conduct, 
both  acts  and  omissions,  constituted  an  elec- 
tlo'n  to  continue  with  the  reorganized  company 
under  bis  contract;  (7)  that  Woodbrldge's 
conduct,  both  acts  and  omissions,  was  legally 
Inconsistent  wltb  hie  present  claims  that  tbe 
reorganization  constituted  a  sale  by  the  de- 
fendant, and  was  a  breach  of  his  contract; 
(8)  that  under  the  contract  between  Wood- 
bridge  and  the  defendant  the  commlsdons 
were  to  be  fixed  at  the  end  of  the  year,  and 
that  he  had  no  claim  on  wblcb  this  action 
could  be  based  at  the  time  of  the  commence- 
ment of  this  action;  and  (9)  that,  as  to  tbe 
claim  for  $2,000  additional  salary  set  up  in  tbe 
sixth  count,  no  such  neglect  or  r^usal  on  tbe 
part  of  the  defendant  to  make  a  new  contract 
as  the  contract  provided  had  been  shown,  and 
tbat  he  was  not  entitled,  therefore,  to  the 
penalty  claimed.  The  court  sustained  the  first 
claim  of  the  plaintiff,  and  overruled  the  de- 
fendant's claims  1  to  7,  Inclusive,  and  sus- 
tained tbe  conclusion  set  forth  In  claim  9.  As 
to  claim  8,  it  held  that  tbe  plaintiff  could  not 
recover  tbe  entire  damages  resulting  from  a 
breach  of  tbe  contract,  but  ordered  an  ac- 
counting tor  tbe  profits  realized  by  tbe  de- 
fendant from  tbe  sales  made  from  the  small- 
tool  department  during  the  months  of  Janu- 
ary and  February,  1893,  and  Judgment  for  10 
per  cent,  of  the  amount  of  said  profits,  wltb 
interest  thereon  from  March  15,  1803,  with 
directions  not  to  consider,  In  computing  said 
profits,  the  trangf»  by  the  defendant  of  the 
entire  small-tool  department  to  the  Pratt  & 
Whitney  Company  of  New  Jersey,  but  only 
such  sales  as  were  made  In  tbe  ordinary 
course  of  business  by  the  defendant  during 
said  two  months.  From  this  interlocutory 
judgment  each  party  appealed,  under  the  pro- 
visions of  chapter  4,  p.  446,  of  the  PuUic  Acts 
of  1S05. 

Charles  E.  Perkins  and  Daniel  A.  Mark- 
bam,  for  plaintiff.  WllUnm  Waldo  Hyde  and 
Lucius  F.  Robinson,  for  defendant. 

BALDWIN,  J.  (after  stating  the  facts). 
The  contract  between  the  parties  of  January 
1,  1889,  made  the  compensation  for  tbe 
plaintiff's  services,  outside  of  his  stated  sal- 


ary, dependent  on  the  profits  annually  real- 
ized upon  the  sales  for  tbe  year  of  goods 
manufactured  or  dealt  in  under  his  superin- 
tendence, and  in  his  particular  department 
of  tbe  business.  He  contends  that  the  trans- 
fer of  the  main  assets  of  the  company  In  1893 
to  the  New  Jersey  corporation,  which  had 
been  organized  to  succeed  to  its  business,  in 
which  transfer  all  the  goods  then  In  tbe 
small-tool  department  were  included,  was  In 
substance  a  sale  of  those  goods  for  a  price 
which  can  be  readily  computed  by  the  aid  of 
tbe  Inventory  and  the  defendant's  books,  out 
of  the  profits  from  which  he  is  entitled  by 
tbe  contract  to  receive  10  per  cent  The  Con- 
necticut company  sold  nothing  to  the  New 
Jersey  company.  Its  stockholders  sold  their 
shares  to  certain  individuals,  who  caused 
them  to  be  transferred  to  tbe  New  Jersey 
company.  Thereupon  (subject  only  to  any 
rights  of  creditors)  the  property  of  the  dt^ 
fendant,  which  had  been  held  by  It  tor  tbe 
benefit  of  Its  previous  shareholders  In  certain 
proportions,  remained  In  its  keeping  for  the 
benefit  of  its  new  shareholders;  that  Is,  In 
effect,  of  tbe  shareholders  In  the  New  Jersey 
company.  Tbe  latter  bad  been  organized,  by 
concert  between  Its  shareholders  and  tboa« 
of  the  defendant,  in  order  to  succeed  to  the 
defendant's  plant  and  property,  and  to  car- 
ry on  its  business  without  break  or  interrup- 
tion. Where  all  the  stockholders  in  a  cor- 
poration act  together  in  its  behalf,  tbouph 
there  be  no  regular  meeting  or  formal  vote, 
their  action  is  substantially  corporate  action. 
Wood  T.  Construction  Co.,  56  Conn.  87,  96, 
13  Atl.  137.  So,  where  the  directors  of  a 
corporation,  by  the  desire  of  all  the  share- 
holders, take  corporate  action  which  has  no 
other  end  than  to  protect  or  promote  tbe 
shareholders'  Interest,  the  form  of  the  trans- 
action (If  no  rights  of  creditors  are  involved) 
is  of  little  importance  la  determining  its 
validity.  Smith  v.  Gaylord,  47  G<mn.  S80, 
383.  Tbe  Hartford  company,  being  in  pos- 
session of  property  under  a  legal  title,  for 
the  use  of  those  holding  the  beneficial  title 
(namely,  the  New  Jersey  company,  in  its  own 
right,  and  as  representing  the  nine  individu- 
nls  In  each  of  whom  bad  been  vested,  at  its 
Instance,  one  share  of  tbe  Hartford  com- 
pany), transferred  both  Its  possession  and  its 
title  to  the  real  owner.  No  objection  was  in- 
terposed by  dny  party  ba  interest,  or  by  tbe 
state.  The  transfer,  therefore,  must  be  treat- 
ed as  effectual  for  tbe  purpose  for  which  It 
was  planned  and  executed.  Thla  was  the 
continuance  of  the  business  of  the  Hartford 
Company  upon  a  different  basis  of  capitalln- 
tlon,  and  for  tbe  benefit  of  a  new  set  sf 
stockholders.  That  business  was  to  make 
and  sell  certain  goods.  The  goods  whicti 
were  on  hand,  unsold,  on  February  21,  1SS3. 
when  the  last  share  outstanding  of  tbe  Han- 
ford  company  was  assigned  to  the  New  Jer- 
sey company,  thereupon  became  In  equity 
tbe  property  of  the  latter,  and,  if  thereafter 
sold,  would  be  sold  for  its  benefit.    Xhelr  de- 
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lirery  to  it  a  week  later  simply  changed  ttae 
band  by  wblcta  any  such  sales  would  be 
made.  It  did  not  affect  the  equitable  title 
to  the  proceeds,  or  to  the  goods  themselTea. 
It  simply  clothed  the  equitable  owner  with 
the  legal  title  nnd  the  possession  which  was 
Its  proper  incident.  The  plaintiff's  claim  to 
an  accounting  of  the  profits  derived  from  an 
alleged  sale  of  these  goods  was  therefore 
properly  disallowed. 

Nor  was  lie  entitled,  nnder  his  contract,  to 
an  additional  salary  of  $2,000,  for  the  last  year 
of  the  term.  Aside  from  any  other  considera- 
tions, such  addition  was  only  to  become  due 
if  the  contract  were  not  renewed  by  reason  of 
the  neglect  or  refusal  of  the  company.  He 
contends  that  the  transfer  of  February  28, 
1893,  made  any  such  renewal  impossible.  But, 
if  this  be  so,  ttie  transfer  was  the  natural  con- 
sequence of  a  reorganization  actively  promoted 
by  the  plaintiff,  and  under  which  he  tiad  orig- 
inally Intended  to  consent  to  a  novation  of  his 
contract  by  its  continuance  under  the  New 
Jersey  company.  He  cannot  found  a  claim 
against  the  defendant  for  a  neglect  or  refusal 
to  renew  the  contract  upon  a  course  of  action 
on  whidi  it  entered  by  his  own  procurement. 
From  the  facts  set  forth  in  the  finding,  tbe 
superior  court  reached  tlie  conclusion  that  the 
contract  between  the  parties  was  terminated 
on  February  28.  1893.  Before  that  time  the 
plaintiff  had  determined  not  to  consent  to  treat 
it  as  a  continuing  one  with  the  New  Jersey 
company.  After  that  time,  so  far  as  the  Con- 
necticut company,  which  is  the  defendant  in 
tills  cause,  is  concerned,  he  had  no  dealings 
with  it,  while,  so  far  as  the  other  company  is 
concerned,  be  gave  it  prompt  notice  tiiat  he 
should  not  and  did  not  consent  to  a  novation, 
and  to  this  it  took  no  exception.  It  may  be 
that  his  promotion  of  the  scheme  of  reorganiza- 
tion would  have  given  the  New  Jersey  com- 
pany, after  the  transfer  of  February  28th,  an 
equitable  right  to  hisist  on  his  continuance  in 
the  small-tool  dejiartment  during  the  residue 
of  the  term  of  liis  contract  with  the  defoid- 
ant.  No  such  right,  however,  was  asserted 
In  its  behalf.  He  notified  it  that  his  s^vices 
were  being  rendered  to  it  "upon  Ind^nlte 
terms"  until  they  should  agree  either  to  make 
a  contract  in  respect  to  bis  further  employ- 
ment, or  not  to  make  one,  and  it  did  not  claim 
that  they  stood  to  each  other  in  ajiy  other  re- 
lation. While,  therefore,  there  are  circum- 
stances (particularly  the  monthly  sajary  pay- 
ments) which  tend  to  show  that  the  New  Jer- 
sey company  considered  the  ctHitract  as  in 
force,  the  superior  court  was  Justified  In  find- 
ing, from  all  the  facts  taken  together,  that  it 
was  terminated  on  February  28,  189^.  This 
termination  was  virtually  accomplislied  by 
mutual  conaoit.  It  followed  from  a  transfer 
of  the  plant  and  business,  made  as  a  part  of  a 
scheme  which  the  plaintiff  had  been  active  In 
carrying  through,  and  from  his  declining  to 
accept  a  substitution  of  the  new  company  as 
his  employer.  Such  a  rescission  left  the  de- 
fendant usd»  an  obligation  to  pay  him  the 


agreed  percentage  of  any  profits  realised  fixjm 
the  January  and  February  sales.  The  amount 
of  this  depended  on  what  might  remain  after 
deducting  from  the  proceeds  of  the  sales  for 
that  year  of  goods  beloaghig  to  the  small-tool 
dqtartment  certahi  debits  specified  in  the  con- 
tract, and,  of  these,  several  were  to  be  ascer- 
tained npon  a  computation  of  the  defendant's 
expenditures  or  interest  charges  for  the  entire 
year.  Had  the  contract  t>een  br«Aen  by  the 
defendant,  the  plaintiff  would  have  had  a  right 
to  sue  at  once  tot  whatever  damages  be  might 
have  thus  sustained.  But,  as  it  was  rescind- 
ed by  consent,  bis  only  right  was  to  recover 
what  remained  unpaid  of  the  stipulated  com- 
pensation for  services  already  performed,  the- 
amoimt  of  which  was  to  be  determined,  so 
far  as  practicable,  by  the  terms  specified  in 
the  contract  nnder  which  they  had  been  ren- 
dered. The  stipulated  debit  of  6  per  cent, 
on  the  value  of  the  plant  of  the  small-tool  de- 
partment, as  it  mi^t  be  fixed  by  the  inven- 
tory of  January  1,  1883,  was  evidently  in- 
tended as  an  equivalent  for  a  year's  interest 
on  the  capital  thus  Invested;  and,  in  stating 
the  account  for  a  period  of  only  two  months, 
it  would  be  eqmtable  to  charge  the  plaintiff 
for  the  propoi'tion  due  for  that  period  only. 
But,  while  such  a  fixed  charge  would  be  sus- 
cq>tible  of  immediate  apportionment,  this 
would  not  be  true  respecting  the  debit  of  a 
certain  fraction  of  the  actual  expenses  for  the 
year  on  such  accounts  as  taxes,  insurance,  and 
litigation.  Until  ttae  year  had  closed,  these 
items  wouM  be  incapable  of  exact  computa- 
tion. It  follows  tliat  the  action  which  was 
instituted  In  July,  1803,  was  prematurely 
brought. 

During  its  pendency,  however,  and  after  ttae 
close  of  the  year  1893,  the  complaint  was 
amended  by  the  addition  of  three  new  counts. 
Of  these,  the  fourth  and  fifth  set  forth  the 
contract  of  January  1,  1889,  a  sale  on  Febru- 
ary 28,  1893,  to  the  New  Jersey  company  of 
all  the  goods  then  in  the  small-tool  depart- 
ment, and  sales  of  other  goods  in  said  de- 
partment during  Janusiry  and  February,  1893, 
and  allege  that  npon  an  accoimting  it  will  be 
found  that  the  profits  upon  the  latter  sales, 
dotermined  according  to  the  provisions  of  the 
contract,  will  be  $10,000,  of  which  10  per  cent, 
will  be  found  to  be  due  to  the  plaintiff.  The- 
defendant  met  these  accounts  with  a  general 
denial,  excepting  only  an  admission  of  the  exe- 
cution of  the  contract,  and  an  averment  that  on 
Its  part  it  had  been  duly  performed.  To  the 
sixth  count,  in  which  the  additional  salary  of 
$2,000  for  the  year  1893  was  claimed  on  the 
ground  that  ttae  defendant  had  terminated  the 
contract  by  its  sale  to  the  New  Jersey  company, 
and  hence  made  its  renewal  of  the  contract 
for  another  term  impossible,  a  demurrer  was 
interposed,  founded  In  part  on  the  ground  that 
the  action  was  prematurely  instituted.  No 
such  objection  having  been  taken  in  pleading 
to  the  other  counts,  the  parties  went  to  trial 
on  the  merits  of  the  case  presented  by  these, 
and  were  fully  heard.     Under  these  clrcumr 
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stances,  altboagh  the  claim  that  the  commis- 
sions could  not  be  computed  under  the  terms 
of  the  contract  until  the  close  of  the  year, 
and  so  that  the  suit  was  brought  before  the 
cause  of  action  was  complete,  was  made  In 
argument  before  the  trial  court,  and  orer- 
ruled,  it  is  evident  that  no  substantial  injus- 
\/  tlce  was  thus  done  to  the  defendant.  (An 
action  at  law  can  only  be  supiwrted  on  tlie 
facts  existing  when  it  was  first  brought.  It 
rests  on  the  ctuu-ge  of  a  breach  of  duty,  for 
which,  at  common  law,  the  defendant  was  lia- 
ble to  immediate  arrest  and  imprisonment.  In 
such  a  proceeding,  if  it  appears  that  the  plain- 
tiff bad  suffere<l  no  wrong  which  would  sup- 
port his  suit  when  the  process  was  served, 
there  can  be  no  recovery.  Equitable  proceed- 
ings rest  upon  different  foundations,  and  In 
them  the  parties  can  always  rely  on  new  mat- 
ter, if  properly  pleaded.  The  plaintiff  aslced 
for  both  legal  and  equitable  relief,  but  the  lat- 
ter only  was  awarded  him  by  the  Judgment. 
Had  he  put  the  allegations  of  the  fourth  or 
fifth  count  in  the  shape  of  a  supplemental 
complaint,  the  accounting  ordered  would  have 
been  entirely  proper.  His  failure  to  present 
bis  cause  of  action  in  that  form  cannot  invali- 
date the  judgment,  unless  the  defendant  was 
Injuriously  affected  by  it  Gen.  St.  {  1135. 
Nothing  appears  upon  the  recwd  to  indicate 
that  such  can  have' been  the  result.  It  had 
full  opportunity,  imder  the  pleadings  as  they 
stood,  to  offer  all  testimony  and  present  all 
claims  of  which  it  could  have  availed  Itself 
upon  a  trial  under  a  supplemental  complain!^ 
The  judgment  of  the  superior  court,  in  every 
other  particular,  is  warranted  by  the  facts 
found;  it  disposes  of  the  whole  controversy 
between  the  parties  in  such  a  manner  as  to 
do  substantial  justice;  and  it  is  not  our  duty 
to  grant  a  new  trial  for  a  mere  slip  In  plead- 
ing, by  which  no  one  has  been  really  preju- 
diced. Similar  considerations  must  govern 
the  disposition  of  other  well-founded  assign- 
ments of  error.  It  was  held  by  the  superior 
court,  upon  the  facts  found,  tliat  the  transfer 
of  February  28,  1893,  constituted  a  sale  of  the 
goods  In  the  small-tool  department,  though  not 
such  a  sale  as  fell  within  the  provisions  of 
the  contract,  and  that  this  transfer  was  of 
Itself  a  termination  of  the  contract  by  the  de- 
fendant, which  the  plaintiff  had  the  right  to 
treat  as  a  wrongful  breach  of  Its  provisions. 
These  conclusions  of  law  were  erroneous,  but 
the  resulting  judgment  was  not.  There  is  no 
error  upon  either  the  plaintilTs  or  defendant's 
appeal.    The  other  judges  concur. 


SMITH  V.  HALL. 

(Supreme  Court  of  Rhode  Island.    June  30. 

1897.) 

Trusts— TsuMiSATiOK—Divisiojt  o»  Tkust  Edtatb 

— POWBKS  OF   TKUSTKS— CBAMOBS  IN 

Investments. 
1.  Testator  gave  the  residue  of  hl«  estate  In 
trust  for  his  two  daughters  "during  their  nntural 
Uvea,"  and  on  the  death  of  either  to  transfer 


said  property  to  her  children  or  their  deacend- 
aats,  if  any;  "but,  if  either  or  both  of  my  siid 
daughters  shall  die  without  leaving  issue  or 
their  descendants,  then  to  the  heirs  at  law  of 
my  said  daughters,  their  heirs  and  assigns,  for- 
ever; and  the  trusts  herein  declared  shall  there- 
upon cease  and  dete>'mine  as  to  the  property  and 
estate  so  conveyed  by  my  said  trustee."  HHi 
that,  on  the  death  of  one  daughter,  the  trust  ter- 
minated only  as  to  the  share  to  tie  conveyed  to 
her  child  and  grandchild,  who  survived  her,  and 
not  as  to  both  cestuis. 

2.  In  the  absence  of  any  provision  in  the  will 
for  the  payment  of  owelty  in  the  diviaion  of  the 
trust  estate,  which  consisted  of  personal  proiH 
erty,  the  division  must  be  made  in  specie  so  far 
as  possible. 

3.  Where  a  trustee  is  given  anthority  to  m».V» 
all  necessary  changes  in  the  investment  of  the 
proi>erty,  and  therefore  to  sell  for  that  purpose, 
after  his  death,  his  successor  has  like  authority, 
where  such  successor  is  appointed  under  Gen. 
Laws,  c.  208,  §  5,  providing  that  every  trustee 
appointed  pursuant  to  such  chapter  shall  hare 
the  same  powers  as  the  original  trustee,  and 
Boction  8,  providing  that  the  preceding  seren 
sections  apply  to  trusts  "heretofore  as  well  u 
those  hereafter"  created 

Bill  by  Charles  M.  Smith,  trustee,  against 
William  P.  HaU,  for  Instructions. 

Joseph  C.  Ely  and  Herbert  Almy,  for  com- 
plainant    James  M.  Gllraln,  for  respondent 

MATTESON,  C.  J.  This  is  a  blU  for  to- 
Btructlons.  The  complainant  is  the  present 
trustee  under  the  will  of  Matthew  Watson, 
deceased,  which  will,  with  the  codicil  thereto, 
was  admitted  to  probate  October  27,  18.57. 
By  the  codicil  the  testator  revoked  the  residu- 
ary clause  of  his  will,  in  so  far  as  it  contained 
gifts  of  the  one-third  part  of  tlie  residnaiy 
estate  to  each  of  his  two  daughters,  Sarah  M. 
Hall,  wife  of  Peleg  Hall,  and  Maty  R.  AUen. 
wife  of  Philip  Allen,  Jr.  He  then  gives,  de- 
vises, and  bequeaths  these  shares  of  his  estate 
to  Francis  E.  Hoppin,  In  trust  "that  the  said 
Francis  E.  Hoppin  shall  receive  the  principal 
and  estate  named  in  the  residuary  clause  of 
my  said  will,  which  is  therein  given  and  de- 
vised to  my  said  daughters,  and  shall  hold  and 
manage  the  same  for  their  sole  use  and  beneHt 
during  their  natural  lives,  using  his  discretfoa 
in  the  investment  of  said  property  and  estate 
and  all  necessary  changes  thereof;  and  shall 
upon  receipt  of  the  rents.  Income,  dividends, 
and  profits  thereof,  after  paying  therefrom  the 
taxes  upon  and  the  expense  of  managing  said 
property,  and  a  reasonable  compensation  for 
his  own  services,  pay  ov«r  to  each  of  my  said 
daughters,  as  they  shall  require  the  same, 
the  annual  amount  of  said  rent.  Income,  divi- 
dends, and  profits,  taking  the  Indi^-idnal  re- 
ceipts of  my  said  daughters  In  full  dlscliarge 
for  such  payments.  And  upon  further  trust 
to  transfer  and  convey  said  property  and  es- 
tate, upon  the  death  of  either  of  my  said 
daughters,  to  her  children  or  theh:  descendants 
(if  any  there  be);  but  If  either  or  both  my 
said  daughters  shall  die  without  leaving  Lxsue 
or  their  descendants,  thai  to  the  heirs  at  law 
of  my  said  daughters,  their  heirs  and  assigns, 
forever;  and  the  trusts  herdn  declared  shall 
thM^upon  cease  and  determine  as  to  the  prop- 
erty and  estate  so  conveyed  by  my  said  trus- 
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tee."  The  redduair  estate  consists  of  per- 
sonal property  only.  Sarah  M.  Hall  died  April 
5,  189T,  leaving  as  her  next  of  kin  a  chUd  and 
a  grandchild.  The  trustee  desires  the  instruc- 
U<Hi  of  the  court  as  to  (a)  whether  the  trusts 
abore  recited  terminated  as  to  both  cestuls 
que  tmstent  at  the  death  of  Sarah  M.  Hall, 
or  only  as  to  the  share  to  be  conveyed  to  her 
child  and  grandchild;  (b)  whether  Mary  R. 
Allen  Is  entitled  to  a  conveyance  of  the  legal 
title  of  the  Bliare  held  in  trust  for  her;  (c) 
whether  as  trustee  he  has  power,  if  the  trust 
continues,  to  sell  any  of  the  residuary  estate 
held  In  trust,  for  a  change  of  investment;  (d) 
whether  be  has  power,  if  the  trust  is  terminat- 
ed only  as  to  one-half  of  the  estate,  to  give 
owelty  in  partition  of  the  estate  on  conveyance 
of  one-half  of  It  to  the  child  and  grandchild 
of  Sarah  M.  Hall. 

We  think  that  It  Is  sufficiently  evidrat  that 
tlie  trust  was  terminated,  by  the  death  of 
yim.  Hall,  only  as  to  the  share  to  be  conveyed 
to  ber  child  and  grandchild.  The  trustee,  it 
will  be  observed,  was  to  hold  and  manage  the 
trust  estate  for  the  use  and  benefit  of  the 
cintighters  during  th^r  natural  lives,  and  on 
the  death  of  either  to  convey  to  her  children 
or  their  descendants.  The  gift  to  the  daugh- 
ters was  of  a  life  estate,  with  a  remainder  to 
their  children  or  descendants.  The  trust  is  in 
express  terms  to  continue  during  the  natural 
lives  of  the  daughters,  not  during  the  life  of 
one  of  them.  If  the  provision  were  to  be  con- 
strued as-  terminating  on  the  death  of  the 
daughter  who  first  died,  the  trustee  would 
tiold,  not  during  the  lives  of  the  daughters,  but 
only  during  the  life  of  the  one  dying  first.  It 
follows  from  what  we  have  already  said  that 
Mary  R.  Allen  Is  not  entitled  to  a  conveyance 
of  the  legal  title  of  the  <Hie-half  held  In  trust 
for  her.  The  language  of  the  trust  clearly  im- 
plies that  she  is  to  take  only  a  life  estate. 
Rev.  St.  R.  I.  c.  154,  i  2,  In  force  at  the  pro- 
bate of  the  will,  provided  that  a  devise  for  life 
to  any  person  and  to  the  children  or  issue  gen- 
erally of  the  devisee.  In  fee  simple,  shall  not 
vest  a  fee  tall  estate  in  the  first  devisee,  but 
an  estate  for  life  only,  and  the  remainder 
shall  on  his  decease  vest  In  his  children  or 
Issue  generally,  agreeably  to  the  direction  In 
Hucb  will,  thereby  destroying  any  implication 
which  might  perhaps  arise  otherwlpe  from  the 
use  of  the  words  "children"  and  "issue."  We 
think  the  trustee  has  power  to  sell  any  portion 
of  the  trust  estate  which  the  prudent  maiuge- 
ment  of  the  trust  may  dictate  should  be  eolA 
for  the  purpose  of  changing  the  investment. 
Authority  was  given  to  the  original  tmstee  to 
moke  all  neoetisary  changes  in  the  Investment 
of  the  iwoperty.  Changes  of  investment  were 
as  likely  to  become  necessary  in  the  eieciition 
of  the  trust  after  the  decease  of  the  original 
trustee  as  before,  and  the  power  would  there- 
fore seem  to  be  annexed  to  the  trust  rather 
than  personal  to  the  trustee.  In  re  Blakely, 
Index  RR,  162,  S3  Aa  518.  The  power  to 
make  necessary  changes  ot  Investment  im- 
plies the  power  to  sell  for  that  purpose.    More- 


over, Gen.  Laws  R.  I.  c.  208,  t  5,  provides 
that  every  trustee  appointed  pursuant  to  the 
provisions  of  that  chapter  shall  have  the  same 
powers,  authorities,  and  discretions,  and  may 
in  all  respects  act  as  if  he  had  been  originally 
appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust;  and  section  8  of  the  same 
chapter  further  provides  that  the  preceding 
seven  sections  shall  apply  to  trusts  heretofore 
as  well  as  those  hereafter  created,  and  shall 
be  considered  In  addition  to  the  ordinary  equi- 
ty powers  of  a  court  of  chancery.  The  com- 
plainant, having  been  appointed  a  trustee  un- 
der the  provisions  of  chapter  208,  has,  by  vir- 
tue, of  the  statute,  the  same  power  to  sell  and 
convey,  for  a  change  of  investment,  possessed 
by  the  original  trustee.  We  think  that  the 
direction  to  the  trustee,  on  the  death  of  Mrs. 
Hall  or  Mrs.  Allen,  to  transfer  and  convey 
to  hee  children  or  their  descendants,  if  any 
there  be,  one-half  of  the  trust  property,  hnplies 
a  division  of  the  trust  estate  In  specie.  The 
term  "owelty"  is  usually,  if  not  universally, 
applied  to  the  partition  of  lands.  The  will  con- 
tains no  provision  for  the  payment  of  owelty, 
in  the  division  of  the  trust  estate.  We  are  of 
the  ophiion  that  the  stocks  and  property  con- 
stituting the  trust  estate  should  be  divided  in 
specie,  so  far  as  possible,  and  that  the  trustee, 
in  case  an  equal  division  cannot  be  made, 
tias  an  implied  power  to  sell  enough  of  the 
trust  property  to  equalize  the  division. 


SrRAOUE  V.   GRRKNE. 

(Supreme  Court  of  Rhode  Island.     Sane  21, 
1897.) 

Abatemkkt  and  Revival  —  Executors  and  Ad- 
ministrators—Limitation OF  Actions. 

1.  Under  Pub.  St.  c.  204.  {  8,  which  recog- 
nizes as  surviving  causes  of  action  which  sur- 
vive at  common  law,  an  action  of  covenant  sur- 
vives. 

2.  Pub.  St.  c.  189,  K  5.  6,  as  amended  by  the 
judiciary  act,  provide  that  in  cnse  either  party 
to  a  suit  pendinK  in  the  supreme  court  die  tiefon* 
final  judgment  his  executor  or  administrator,  it 
the  cnui'-e  of  notion  survive,  ghnll  prosccnte  or 
defend  the  action  to  finni  judgment;  and  that 
if  he  fail  so  to  do  when  duly  notified,  unless  the 
estate  is  insolvent,  the  court  may  enter  judg- 
ment against  tiie  estate.  HrUl,  that  where  de- 
fendant in  an  action  which  does  not  aljate  dies, 
and  the  executor  dees  not  npi>ear  and  defend. 
Pub.  St.  c.  205,  }  9,  limiting  the  brinKing  of  ac- 
tions against  executors  and  administrators  to 
three  .vears,  dobs  not  apply,  and  that  the  exec- 
utor was  not  cited  antU  more  than  three  years 
after  appointment  was  immaterial. 

Action  by  Amasa  Sprague  against  Mosoa 
Greene.  Pending  the  action,  defendant  died, 
and  Heniy  P.  Stone  and  Alliert  R.  Greene,  ad- 
ministrators with  the  will  annexed,  were  sulntl- 
tuted  as  defendants.  Heard  on  demurrer  to 
pica.     Sustained. 

James,  Wm.  R  &  Theodore  V.  Tilllngh:»8t, 
for  plalntm.  Albert  R.  Gi-eene  and  Robert  W. 
Burbank,  for  defendants. 

MATTESON,  C.  J.  This  is  an  action  of 
covenant  hi  which  a  rule  was  entered.    The 


Digitized  by  VjOOQIC 


700 


S7  ATLANTIC   BBPORTER4 


(R.  L 


referee  filed  Ws  report  February  29,  1882,  by 
which  he  a-warded  to  the  plaintiff  damages  for 
breach  of  the  covenant  in  suit,  with  interest 
and  costs.  The  defendant,  on  April  25,  1892, 
moved  to  set  aside  the  award.  While  this  mo- 
tion was  pending,  on,  to  wit,  July  14,  1802, 
the  defendant  died,  and  at  the  September  term, 
1893,  of  the  supreme  court  for  Kent  county,  his 
death  was  suggested.  On  January  2,  1807,  on 
the  pMintifTa  moti<»i,  an  order  was  made  by  the 
common  pleas  division,  to  wliich  the  suit  had 
been  transferred  in  accordance  with  the  provi- 
sions of  the  Judiciary  act,  that  a  citation  issue 
to  Henry  P.  Stone  of  Providence  and  Albert  R. 
Greene  of  Warwick,  administrators  with  the 
will  annexed  on  the  estate  of  the  deceased,  to 
appear  and  take  on  themselves  the  defense  of 
the  suit.  In  compliance  with  this  citation,  the 
administrators  entered  their  appearance  in  the 
suit,  and  on  Ma^-ch  2,  1897,  filed  a  plea  setting 
forth  the  decease  of  Moses  Greene,  and  the 
suggestion  of  his  death  as  stated  above;  that 
he  left  a  last  will  and  testament,  which  was 
duly  admitted  to  probate  by  the  probate  court 
of  Warwick  on  October  24,  1892,  in  which  Su- 
san S.  Stone  was  appointed  as  sole  executrix; 
that  she  was  duly  confirmed  as  executrix  by 
the  court,  and  qualified  herself  to  act,  and  gave 
notice  of  her  appointment  and  qualification  by* 
publishing  notice,  as  directed  by  the  probate 
court,  on  November  18, 1892,  in  the  Pawtucket 
Valley  Gleaner,  a  public  newspaper  published 
in  Warwick;  that  she  deceased  in  189-,  not 
having  been  discharged  as  executrix  by  the 
court;  that  they  were,  on ,  1895,  appoint- 
ed by  the  probate  court  of  Warwick  adminis- 
trators de  bonis  non  with  the  will  annexed  on 
the  estate  of  Moses  Greene,  deceased,  and  duly 
qualified  as  such;  that  more  than  three  years 
had  elapsed  since  the  appointment  of  Susan  g. 
Stone  as  executrix  as  stated,  and  the  publica- 
tion of  the  notice  of  her  appointment  and  quali- 
fication as  such,  but  that  the  plaintiff  did  not, 
till  after  the  three  years  had  elapsed,  cite  Su- 
san S.  Stone  In  her  lifetime  as  executrix,  nor 
attet  her  decease  these  administrators,  to  make 
defense  to  the  case.  The  plea  concludes  with  a 
veiification  and  prayer  for  Judgment  whether 
the  plaintiff  ought  further  to  maintain  his  ac- 
tion against  them.  The  plaintiff  demurs  to  the 
plea,  and  assigns  as  grounds  of  demurrer:  (1) 
That  tmder  the  statutes  the  suit  was  not  abated 
by,  but  survived,  the  death  of  ^oses  Greene. 
(2)  That  under  the  statutes  It  became  the  duty 
of  the  executrix  of  the  will  to  appear  and  take 
on  herself  the  defense  of  the  suit,  and  on  her 
decease  and  the  appointment  of  the  adminis- 
trators it  became  their  duty  to  do  so.  (3)  That, 
the  court  having  retained 'its  Jurisdii-tion  over 
the  action,  and  continued  it  from  time  to  time, 
the  lapse  of  the  period  set  up  In  the  plea  cre- 
ates no  bar  to  the  further  prosecution  of  the 
suit.  The  plea  proceeds  on  the  assumption  that 
by  the  death  of  the  defendant  the  suit  was 
abated,  so  that  it  could  not  be  revived,  and 
consequently  that  the  summoning  in  of  the 
administrators  was,  in  effect,  the  bringing  of 
a  new  action  against  them.    We  do  not  think 


tliBt  these  rlerti  are  correct.     At  common 
law  a   cause  of  action,   arising   on  a  cove- 
nant on  which  the  testator  or  intestate  might 
have  been  sued  in  his  lifetime,  survived  bis 
death,  and   was  enforceable  against  his  ex- 
ecutor or  administrator.      2  Williams,  E^'rs 
(7th   Am.    £:d.)    222,   284.     Causes  of  action 
which  survive  at  common  law  are  expressly 
recognized  as  surviving  by  Pub.  SL  R.  I.  c. 
204,   g   8;    and   by  chapter  189,   H  5,  G.  la. 
force  at  the  time  of  tne  eonfirmatlon  of  the  ap- 
pointment of  the  executrix,  it  was  provided 
that  in  case  any  action  or  snlt  should  be  com- 
menced or  pending  In  any  court  at  commoo 
pleas,  or  in  the  supreme  court,  and  either  party 
Bliould  die.  before  final  Judgment,  the  execuior 
or  adtnlnistrator  of  the  deceased  party,  in  case 
the  cause  of  action  survived,  should  prosecute 
or  defend  such  action  or  suit  to  final  Judgment; 
and  it  was  further  provided  that.  If  any  ex- 
ecutor or  administrator  should  neglect  to  ap- 
I)ear,  and  take  on  himself  the  prosecution  or 
defense  of  any  action  or  suit,  when  duty  noti- 
fied by  order  of  the  court,  the  court,  unless  the 
estate  had  been  reoresenteil  insolvent,   might 
enter  Judgment  against  the  estate  in  the  hands 
of  the  executor  or  administrator,  and  the  Uke 
process  should  be  had  thereon  as  if  the  airtion 
had  been  originally  commenced  against  the  ex- 
ecutor or  administrator.     These  provisions  of 
the  statute  were  also  In  force  at  the  time  of  the 
appointment  of  the  administrators,  except  that 
the  words,  "in  any  court  of  common  picas  or 
in  the  supreme  court,"  in  section  5,  had  been 
changed,  on  the  iiassage  of  the  Judiciary  act.  (0 
"either  division  of  the  supreme  court."     Pub. 
St  R.  I.  c.  189,  §§  5,  6,  were  re-enactments  of 
Rev.  St.  R.  I.  c.  161,  a  5,  6.     In  Webster  v. 
Baggs,  6  R.  I.  247,  249.  it  was  held  that  the 
rule  of  common  law  that  a  suit  abated  by  the 
death  of  the  plaintiff,  though  the  cause  of  ac- 
tion sinrived,  was  modified  by  these  statntoty 
provisions,   which  contemi^te  that   the  sair. 
Instead  of  abating,  shall  be  carried  on  by  the 
executor  or  administrator  from  the  point  where 
it  may  have  been  left  by  the  deceased,  and 
shall  only  be  dismissed  on  the  neglect  of  the 
executor  or  administrator  to  prosecute  it  within 
a  reasonable  time  after  becoming  qualified  to 
act     In  that  case  It  was  the  plaintiff  who  liad 
died.     But  the  provisions  of  the  statute  apply 
to  the  death  of  a  defendant  as  wdl  as  the  death 
of  a  plaintiff,  and  make  it  equally  the  duty  of 
the  executor  or  administrator  of  the  former  to 
come  in  and  take  on  hlms^  the  defense  of  tlie 
suit  as  of  the  latter  its  prosecation.    And  see 
Vaughn  v.  Stortevant,  7  R.  I.  872.  374.  375. 
As,  then,  the  suit  did  not  abate  by  the  death 
of  Moses  Greene,  and  as  It  was  the  duty  of  his 
executrix  and  of  the  administrators   to  btvi 
taken  on  themselves  the  defense  of  the  suit  at 
the  point  where  It  was  left  at  his  decease,  the 
lapse  of  more  than  three  years  from  the  givtai; 
of  the  notice  of  her  appointment  as  execntrix 
by  Susan  8.  Stone,  before  the  sammoning  in 
of  the  administrators,  was  who'Jy  Imaiaterlal. 
staioe  the  special  statute  limiting  the  brhiging  of 
actions  against  executors  and  achninistiators  to 
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such  period  of  three  years  (Pub.  St.  E.  I.  c  20B, 
§  9)  applied  only  to  the  bringing  of  actions 
aj^lBst  executors  or  administrators,  and  not  to 
the  citing  them  to  appear  and  take  on  them- 
selves the  defense  of  an  action  begun  against 
the  testator  or  intestate  in  his  lifetime. 

It  may,  perhaps,  be  thought  at  first  glance 
that  this  decision  is  inconsistent  with  our  de- 
cision in  Fox  V.  Hopklnson,  19  R.  I.  — ,  38  AU. 
824.  That  was  a  suit  In  which  the  defendant 
died  between  the  date  of  the  decision  and  the 
date  of  the  entry  of  Judgment  on  the  decision, 
and  before  the  expiration  of  the  time,  to  wit, 
two  days  after  decision,  witbtn  which  a  jury 
trial  could  hare  been  claimed.  In  that  state 
of  facts  we  held  that  the  suit  was  abated  by 
the  death  of  the  defendant,  for  the  reason  that, 
as  a  jury  trial  must  have  been  claimed  wlUiln 
the  two  days  after  the  decision,  the  adminis- 
trator, on  being  summoned  In,  conid  not  have 
claimed  a  Jury  trial  because  the  time  for  so 
doing  must  necessarily  hare  elapsed  before  he 
could  have  been  appointed.  As  the  effect  of  a 
different  holding  would  have  been  to  deprive 
the  admhilstrator  of  his  riglit  to  a  jury  trial, 
and  as  in  that  view  It  might  well  be  doubted 
whether  the  statute  would  be  constitutional,  we 
came  to  the  conclusion  that  the  suit  mast  be 
deemed  to  hare  abated.  That,  however,  was 
a  case  in  the  district  court  of  the  Eighth  Judi- 
cial district,  and  the  decision  in  it  is  to  be  lim- 
ited to  suits  in  district  courts  in  which  alone  the 
difficulty  can  arise,  since  in  suits  in  the  com- 
mon pleas  division  a  Jury  trial  must  have  been 
had  or  waived  before  a  decision  can  l)e  given. 
The  demurrer  is  sustained,  and  the  plea  over- 
ruled. The  case  is  remitted  to  the  common 
pleas  dlTislon  tor  further  proceedings. 


RHODES  ISLAND  HOSPITAL  TRUST  CO. 

V.  HARRIS  et  aL 

(Supreme  Court  of  Rhode  Island.    June  25, 

1897.) 

Tbstamestabi  Tkcstee— Cosvkbsion  of  Rbaltt 
— Annuities — AppoHTioyMEST. 

1.  A  testamentary  trustee  directed  to  "Imme- 
diately" pay  over,  "transfer,  and  convey"  the 
estate  to  certiln  beneficiaries  on  the  happening 
of  a  certain  event,  with  express  power  to  sell, 
may  convert  the  realty  by  sale  after  the  happen- 
ing of  such  event:  the  trust  being  one  likely  to 
continue  many  years,  and  to  reqnire  distribution 
among  a  lanre  number  of  l)enenciaries,  and  ttie 
will  providing  as  to  a  part  thereof  that  the  "prin- 
cipal    should  be  paid  to  the  beneficiary, 

2.  An  annuity  created  by  will  in  lieu  of  dower 
is  apportionable  on  the  death  of  the  annuitant 
daring  a  year. 

Proceeding  by  the  Rhode  Island  Hospital 
Trust  Company,  trustee,  against  Nathan  B. 
Harris  and  others. 

.Tames,  Wm.  R.  &  Theodore  P.  Tllllnghast, 
for  complainant.  Dexter  B.  Potter,  Edwards 
&  Angell.  Henry  J.  Dubois,  Clarence  A.  Al- 
drlch,  Cooke  &  Angell,  and  C.  B.  Salisbury, 
for  respondents. 

MATTESON,  O.  J.  Three  questions  have 
beea  submitted  to  us,  via.:    <1)  Whether  the 


complainant  had  power,  nader  the  trusts  In 
the  will  of  Oaieb  Harris,  to  sell  and  convey 
the  real  estate  referred  to  in  the  bill  to  Bhn- 
ma  L.  Howard,  as  stated  in  the  bill;  (2) 
whether  the  complainant's  deed  to  her  vested 
in  her  an  Indefeasible  estate  in  fee  simple; 
(3)  whether  Frank  Potter,  as  executor  of  the 
will  of  Eliza  A.  Harris,  the  widow  of  the  tes- 
tator, is  entitled  to  receive  a  pro  rata  amount 
of  the  annuity  of  ^2,000,  given  to  her  in  thre 
will  during  her  life,  for  the  i)eriod  between 
April  10,  1896,  tJie  date  of  the  last  payment 
to  her  on  account  of  the  annuity,  and  August 
10,  189G,  the  date  of  her  decease. 

The  trust  concerning  the  residuary  estate, 
of  which  the  land  sold  to  Emma  L.  Howard 
formed  a  part,  provides  that  the  trustee,  Im- 
mediately on  the  marriage  or  decease  of  the 
testator's  wife,  whichever  may  first  happen, 
shall  pay  over,  transfer,  and  convey  nine- 
tenths  of  the  trust  premises  and  estate  to  the 
persons  and  In  the  proportions  specified,  and 
then  provides:  "As  to  the  remaining  one- 
tenth  part,  my  will  is,  and  I  hereby  dh?ect, 
said  Rhode  Island  Hospital  Trust  Company  to 
hold  the  same  In  trust,  and  to  i>ay  over  the 
Income  thereof  annually  to  said  William  Har- 
ris, son  of  my  brother,  the  said  Harding  Har- 
ris, during  his  natural  life,  and,  Immediately 
upon  his  decease,  to  pay  over  and  transfer 
the  principal  thereof  to  the  children  of  said 
William  Harris  then  living,  and  to  the  de- 
scendants of  any  of  them  who  may  then 
have  deceased,  in  equal  shares,"  etc.  Then 
follows  a  power  to  the  trustee  to  sell  and 
dispose  of  the  trust  estate  by  public  auction 
or  private  sale,  and  to  make  and  execute  all 
necessary  contracts  and  conveyances  for  vest- 
ing the  premises  sold  in  the  purchaser  or  pur- 
chasers. In  opposition  to  the  view  that  tt>e 
complainant  had  power  to  sell  the  real  estate 
in  question,  reference  is  made  to  the  lan- 
guage of  the  trust  that  the  trustee  shall  im- 
mediately, on  the  marriage  or  decease  of  the 
testator's  wife,  pay  over,  transfer,  and  con- 
vey the  trust  premises;  and  It  Is  argued 
from  this  that  it  was  the  testator's  intention 
that  the  trust  as  to  this  portion  of  bis  estate 
should  end  with  the  death  of  his  widow,  and 
that  the  estate,  as  it  then  was,  should  be  con- 
veyed to  the  persons  to  whom  It  was  given. 
Stress  is  laid  on  the  word  "immediately."  and 
It  Is  contended  that  the  testator  would  not 
have  used  that  word  If  he  had  intended  that 
the  trustee  should  have  power  to  convert  the 
real  estate  into  money  after  the  widow's  de- 
cease; nor  would  he  have  used  the  words 
'transfer  and  convey,"  in  the  direction  to  the 
trustee  as  to  the  distribution  of  the  estate, 
but  would  have  used  simply  the  word-s  "pay 
over."  And  it  is  suKsested  in  this  connec- 
tion that  the  power  following  the  trusts  is 
not  inconsistent  with  these  contentions,  since 
the  will  contains  other  trusts,  and  the  power 
may  be  necessary  for  the  proper  execution  of 
the  other  trusts  till  they  are  terminated. 
While  there  Is  perhaps  some  force  in  these 
suggestions,  we  havet  neverthdess,  reached 
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the  conclusion  that  the  complainant  had  pow- 
er to  make  the  sale,  and  that  Its  deed  to 
Emma  L.  Howard,  the  purchaser,  vested  In 
her  an  Indefeasible  estate  in  fee  simple  in 
the  land  conveyed.  The  trust  is  not  in  terms 
terminated  by  the  decease  of  the  widow.  It 
still  remains  tor  the  trustee  to  distribute  the 
trust  estate  as  directed.  The  will  was  made 
in  1869,  and  admitted  to  probate  in  1871.  It 
was  not  improbable  that  the  trusts  might 
continue  for  a  long  term  of  years,  as  the 
event  has  proved.  The  distributees  of  the 
estate  under  the  trust  might,  in  the  liipse  of 
years,  become  numerous,  and  their  Interests 
in  the  trust  property  proportionately  minute. 
In  such  circumstances  It  might  become  ex- 
pedient that  the  real  estate  should  be  sold, 
for  the  advantageous  distribution  of  the  trust 
property.  The  word  "immediately"  may  well 
be  considered  to  mean  "within  a  reasonable 
time,"  or  "as  soon  as  may  be"  after  the  de- 
cease of  the  widow;  and.  as  the  trust  is  not 
in  terms  terminated  by  tliat  event,  we  think 
that  the  power  is  applicable  to  a  sale  by  the 
trustee  subsequently  thereto,  and,  consequent- 
ly, that  it  might  properly  be  exercised  for  the 
purpose  of  distributing  the  trust  estate  if  the 
trustee  deemed  it  advisable  for  the  interests 
of  the  cestuis  que  trustent  to  malce  the  sale, 
for  that  purpose.  That  the  testator  may  have 
contemplated  such  ectercise.of  the  power  Is 
indicated  by  the  language  concerning  the  dis- 
position of  the  one-tenth  of  the  residuary 
trust  estate,  which  the  complainant  is  to  con- 
tinue to  hold  for  the  benefit  of  William  S. 
Harris,  son  of  Harding  Harris,  for  life,  the 
direction  to  the  trustee,  on  his  decease,  being 
to  pay  over  and  transfer  the  "principal" 
thereof  to  his  children,  the  word  "principal" 
Implying  that,  in  so  far  as  the  real  estate 
might  constitute  a  part  of  that  one-tenth  of 
the  trust  estate,  it  might  be  converted  Into 
personalty. 

As  to  the  third  question,  we  are  of  the 
opinion  that  the  executor  of  the  will  of  the 
widow  Is  entitled  to  the  proportionate  amount 
of  the  annuity  of  $2,000  for  the  period  be- 
tween April  10,  1896,  and  the  decease  of  the 
annuitant,  on  August  10,  1806.  While  it  is 
the  general  rule  that  annuities,  whether  cre- 
ated Inter  vivos  or  by  will,  are  not  apportion- 
able  In  respect  of  time,  an  exception  has 
been  allowed  in  case  of  an  annuity  given  in 
lien  of  dower,  the  reason  for  the  exception 
being  that,  as  dower  lasts  during  the  life  of 
the  widow,  what  is  given  in  its  place  should 
last  the  same  length  of  time.  Oheen  v.  Os- 
bom,  17  Serg.  &  R.  171;  Blight  v.  Blight,  51 
Pa.  St.  420;  In  re  Oushlng's  Will,  58  Vt.  393, 
5  Atl.  186;  Lacliawanna  Iron  &  Coal  Co.'s 
Petition,  37  N.  J.  Eq.  26;  2  Am.  &  Bug.  Enc. 
I>aw  (2d  Ed.)  400,  401.  Such  a  conclusion 
is  in  harmony  with  the  policy  of  our  statutes 
(Gen.  Laws  K.  I.  c.  203,  H  38,  39,  45),  which 
provide  for  an  apportionment  for  the  current 
year  of  an  annuity  given  b.y  will  made  sub- 
sequently to  February  1,  1896,  unless  provi- 
sion be  made  to  the  contrary  In  the  will  In 


case  of  the  death  of  the  annuitant  before  the 
termination  of  the  year  from  the  time  when 
the  whole  of  the  annual  allowance  for  the 
preceding  year  has  become  due. 


HANSON  V.  BECKWITH. 
(Supreme  Court  of  Rhode  Island.    Juae  29. 

1807.) 
Lbssos's  Liabilitt— Injubibs  to  Stbanoers. 
A  lessor  who  retains  no  control  of  the  prem- 
ises, the  lessee  tjeiog  under  covenant  to  rei>air. 
is  not  liable  for  injury  to  one  entering  by  the 
lessee's  invitation  to  deliver  goods  to  him,  by 
falling  into  an  unguarded  opening  between  the 
frei^iht  elevator  and  the  outer  wall  of  the  shaft: 
the  building  in  such  respect  being  neither  a  nui- 
sance, nor,  by  reason  of  secret  defect,  unfit  for 
the  purpose  for  which  it  was  leased. 

Action  by  Martin  Hanson,  administrator, 
against  Lydla  D.  Becliwith,  for  death  by 
wrongful  act.  Diftndant  demurs  to  tbe  d<c- 
laration,  and  plaintiff  demurs  to  a  plea.  De- 
murrer to  declaration  sustained,  and  demur- 
rer to  plea  overruled. 

Bassctt  &  Mitchell,  for  plaintiff.  Joseph 
C.  Ely  and  Herbert  Almy,  for  defendant 

STINESS,  J.  The  declaration  alleges  that 
the  defendant,  owner  of  a  building  known  as 
the  "Owen  Building,"  on  Dyer  street,  in  the 
city  of  Providence,  on  April  3,  lii9o,  and  for 
a  long  time  prior  thereto,  knew  of  a  dauser- 
ous  (iefoct  in  the  construction  of  the  elevator 
well  therein,  by  leaving  a  large  opening  be- 
tween tbe  elevator  and  the  outer  wall:  thai 
while  the  plaintiff's  Intestate  was  delivering 
goods,  on  said  April  3d,  to  a  tenant  in  tbe 
building,  by  his  invitation,  and  while  in  the 
exei-clse  of  due  care,  said  Intestate  fell 
through  the  opening,  and  was  killed.  Tlif 
defendant  demtirs  to  the  declaration  for  lack 
of  material  averments;  but  as  these  could  l* 
supplied  by  amendment,  and  as  tbe  real 
question  of  the  case  arises  in  a  broader  way 
upon  the  defendant's  plea,  to  which  the 
plaintiff  demurs,  we  will  consider  the  whole 
case  as  it  is  shown  by  the  pleadings. 

The  plea  sets  up  the  fact  that,  excepting 
a  small  store,  the  whole  building,  togetlier 
with  the  elevator,  was  under  lease  from  Jan- 
uary 1,  1896,  to  December  31,  1899,  with  cove- 
nant by  the  lessee  to  keep  the  interior  in  re- 
pair, and  that  the  def^idant  had  no  controt 
over  the  elevator,  nor  the  right  to  make  al- 
terations. The  case  as  thus  stated  raises 
the  question  of  a  landlord's  liability  to  a 
stranger  for  the  defective  condition  of  prem- 
ises under  lease.  In  Joyce  t.  Martin.  Vi  It. 
j  I.  5.")8,  10  Atl.  620,  this  court  recognized  three 
',  classes  of  cases  of  this  sort:  First.  Where 
I  the  owner  leases  premises  which  are  a  nui- 
sance, or  must.  In  the  nature  of  things.  b<^ 
come  so  by  their  use,  then,  whether  in  or  ou: 
of  possession,  he  is  liable  for  injuries  result- 
ing fi-om  such  nuisance.  Second,  'n'here 
premises  are  let  for  rent  or  profit,  to  be  used 
for  purposes  for  which  they  are  not  fit  or 
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eafe,  and  all  this  was  known,  or  ou^ht  to  have 
been  known,  to  tbe  lessor,  he  is  also  liable 
for  injuries  resulting  from  sucb  use.  Third. 
Where  property,  at  tbe  time  of  a  demise,  is 
not  a  nuisance,  and  an  injury  happens  by 
siome  act  of  tbe  tenant,  or  while  he  has  en- 
tire possession  and  control  of  the  premises, 
tbe  owner  is  not  liable.  These  three  rules 
seem  to  us  to  be  both  comprehensiTe  and 
correct  Our  Inquiry,  therefore,  is  to  which 
class  tbe  case  at  bar  belongs.  Tbe  first 
class  of  cases  includes  those  where  an  own- 
er has,  by  an  express  or  implied  invitation, 
brought  pei'sons  to  danger  and  Injury,  undur 
conditions  which  amount  to  a  nuisance.  Ex- 
amples of  this  kind  are  found  In  Gordon  y. 
Cummlngs,  152  Mass.  513,  25  N.  E.  078, 
where  an  owner  maintained  a  common  hall- 
way for  his  tenants,  to  which  a  letter  car- 
rier was  thereby  Invited;  Learoyd  v.  God- 
frey, 138  Mass.  315,  where  an  owner  main- 
tained an  uncovered  well  in  a  passageway 
to  a  house,  to  which  a  police  officer  was  held 
to  be  Invited;  Lame  v.  Hotel  Co.,  116  Mass. 
67,  Irvine  v.  Wood,  51  N.  Y.  224,  and  Tomle 
V.  Hampton,  129  111.  383,  21  N.  E.  800,  which 
were  cases  of  holes  in  or  adjacent  to  a  public 
walk;  and  House  v.  Metcalf,  27  Oonn.  631, 
where  an  overshot  water  wheel,  so  near  the 
road  as  to  frighten  horses,  was  held  to  be  a 
nuisance.  Wendell  v.  Baxter,  12  Gray,  4&4; 
Moody  V.  Mayor,  etc.,  43  Barb.  282;  Albert 
V.  State,  66  Md.  325,  7  Atl.  697,  like  Joyce  v. 
Martin,  were  cases  of  piers  or  wharves  to 
which  tbe  public  were  held  to  be  invited. 
Of  the  sec<md  class,  Carson  v.  Godley,  26  Pa. 
St  111,  is  an  example,  the  building  having 
been  unfit  for  tbe  purpose  for  which  It  was 
let.  We  think  It  Is  clear  that  the  ease  at 
bar  does  not  fall  within  the  first  of  these 
cla.«so.x.  The  defect  complained  of  was  not 
in  or  near  a  public  way.  nor  in  a  part  of  the 
premises  held  out  by  the  owner  for  the  entry 
of  strangers,  so  as  to  amount  to  an  invita- 
tion to  a  place  which  Is  a  nuisance.  The 
term  "nuisance,"  In  legal  phraseology,  "is  ap- 
plied to  that  class  of  wi-ongs  that  arise  from 
the  unreasonable,  unwairantabie,  or  unlaw- 
ful use  by  a  person  of  his  own  property,  real 
or  personal,  ♦  *  •  working  an  obstruction 
of  or  injury  to  a  right  of  another  or  of  tlie 
public."  Wood.  Nuls.  i  1.  One  has  the  right 
to  erect  a  building,  in  general  terms,  as  he 
pleases;  and,  even  if  there  be  dangerous 
places  In  It,  he  violates  no  riglit  of  other 
people  in  so  doing.  If  he  invites  others  into 
pnch  a  building,  he  is,  to  some  extent  re- 
sponsible for  their  safety;  but  the  building 
is  not  on  that  account  a  nuisance.  So,  one 
has  the  right  to  hire  such  a  building,  and, 
under  tbe  same  limitations,  he  does  not 
thereby  maintain  a  nuisance.  Nor  Is  the 
case  at  bar  within  tbe  second  class  of  cases 
above  described.  It  does  not  appear  that 
the  building  was  unfit  for  the  purposes  for 
which  it  was  let.  The  defect  complained  of 
was  open  and  obvious.  It  could  easily  have 
been  guarded  against  by  warning  or  a  bar- 


rier. Being  a  freight  elevator,  It  was  of  It- 
self a  warning  that  It  was  not  intended  for 
the  safety  of  pa.ssengers,  and  equally  so  was 
It  a  warning  to  those  at  work  upon  It.  The 
Injury  was  not  caused  by  any  defect  In  the 
elevator  Itself.  Such  elevators  are  now  In 
common  use,  and  It  is  a  matter  of  common 
knowledge  that  they  are  more  or  less  unpro- 
tected at  the  sides.  The  declaration  does 
not  state  whether  the  piaiutifC's  intestate 
was  an  employ^  of  the  lessee,  or  a  stranger; 
but  It  seems  to  imply  the  latter  in  stating 
that  he  entered  upon  the  invitation  of  a  ten- 
ant in  said  building.  If  he  was  an  employ<^, 
tbe  rule  of  Kelley  v.  Dyeing  Co.,  12  R.  I.  112, 
that  one  who  works  exposed  to  a  manifest 
danger  cannot  look  to  his  employer  if  he  Is 
Injured,  would  apply  with  stronger  reason  to 
exonerate  the  lessor  of  the  employer.  If  he 
was  a  stranger,  on  the  premises  at  the  Invi- 
tation of  a  tenant,  the  ease  falls  within  the 
third  class  descriljed  above,  and  the  owner 
is  not  liable.  In  Ilarpel  v.  Fall  (Minn.)  65 
N.  W.  913,  the  rule  Is  stated  that  where  there 
Is  no  agreement  to  repair  leased  premises  by 
the  landlord,  and  he  Is  not  guilty  of  any 
fraud  or  concealment  as  to  their  safe  condi- 
tion, and  the  defects  in  the  premises  are  not 
secret  but  obvious,  the  tenant  takes  the 
risk  of  their  safe  occupancy;  and  the  land- 
lord Is  not  liable  to  him,  or  to  any  person  en- 
tering under  his  title,  or  who  Is  upon  the 
premises  by  his  invitation,  for  Injuries  sus- 
tained by  the  unsafe  condition  of  the  prem- 
ises. To  the  same  effect  are  Fret>man  v. 
Hunuewell,  16.S  Mass.  210,  39  N.  K.  1012; 
Leonard  v.  Storer,  115  Mass.  86;  Melleu  v. 
Morrill,  126  Mass.  545;  Davidson  v.  Fischer, 
11  Colo.  583,  19  Pac.  652.  Sherman  &  Red- 
field  on  Negligence  (4th  Ed.  g  711)  states  the 
rule  and  the  reason  for  it  thus:  "Those 
who  claim  upon  the  ground  that  they  were 
invited  into  a  dangerous  place  must  seek 
their  remedy  against  the  person  who  Invited 
them.  If  they  are  tbe  guests  of  tbe  tenant, 
he,  and  not  tbe  landlord.  Is  the  person  from 
whom  they  must  seek  redress  for  Injuries 
caused  by  any  defects  In  the  premises,  even 
though  the  defects  existed  when  the  lease 
was  made,  for  such  persons  would  never 
h.ave  suffered  any  Injury  from  these  defects 
If  they  had  not  entered  the  premises,  and 
tbe  entry  was  not  made  at  tbe  request  of 
the  landlord  or  any  agent  of  bis."  Bearing 
In  mind  the  distinction  of  cases  such  as  those 
clte<l  above,  where  an  invitation  by  the  land- 
lord may  be  implied,  this  rule  limits  the  lia- 
bility of  lessor  and  lessee  to  their  own  acts 
with  reference  to  a  stranger. 

Do  the  facts  in  this  case  amount  to  an  Im- 
plied Invitation  by  tbe  landlord?  We  think 
not.  In  Gordon  y.  Cummlngs  and  Learoyd 
v.  Godfrey  the  landlords  were  In  control  of 
the  dangerous  passageways,  and  so  them- 
selves held  out  the  invitation  to  enter.  So, 
In  places  where  the  public  go,  tbe  owner  is 
held  liable  because  of  his  participation  m  a 
nuisance.    But  it  would  be  a  startling  propo- 
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sitlon  that  every  owner  who  has  leased  prop- 
erty to  others  Is  liable  for  its  absolute  se- 
curity, at  the  time  of  letting,  to  every  person 
whom  a  tenant  may  Invite  to  the  premises, 
when  such  owner  can  neither  have  knowl- 
edge of  such  entry  nor  the  chance  for  warn- 
ing or  protection.  We  do  not  think  that  the 
law  goes  to  this  extent;  yet  such  a  proposi- 
tion would  be  necessary  to  sustain  the  pres- 
ent case.  Ordinarily  a  freight  elevator  is 
used  by  employes.  Can  it  be  said  that  a 
landlord  Is  bound  to  know  that  it  will  be 
used  by  strangers?  The  tenant  and  his  serv- 
ants, knowing  Its  condition,  may  use  it  care- 
fully and  safely.  If,  then,  the  tenant  invites 
a  stranger  to  use  It,  he  Is  the  one  who  sliould 
grlve  warning  and  look  out  for  the  safety  of 
his  guest.  We  are  unable  to  see  how  the 
landlord  in  euch  a  case  can  be  held  respon- 
sible, without  saying  that  nobody  has  a  right 
to  let  property  that  is  In  any  way  dangerous 
or  out  of  repair,  even  though  the  lessee  may 
be  willing  to  take  it  as  it  is,  and  be  able  to 
nse  it  with  safety,  having  knowledge  of  the 
risk.  Such  a  doctrine  would  be  a  serious 
limitation  upon  the  ownership  of  real  prop- 
erty. For  these  reasons,  we  conclude  that, 
as  the  building  in  question  was  not  a  nul- 
fiance,  nor  unfit  for  the  purpose  for  which  it 
was  let,  by  reason  of  any  secret  defect  which 
the  landlord  may  be  presumed  to  know,  and 
as  the  plaintllTs  intestate  was  not  upon  the 
premises  by  invitation  of  the  defendant,  ex- 
press or  implied,  and  as  the  defendant  was 
not  in  possession  or  control  of  the  elevator 
well,  the  plaintiff  shows  no  right  of  action 
against  the  defendant.  The  demurrer  to  the 
defendant's  plea  Is  overruled,  and  the  demur- 
rer to  the  declaration  is  sustained.  Case  re- 
mitted to  tlie  common  pleas  division  for  fur- 
ther proceedings. 


COSGROVE  V.  MERZ  et  al. 

{Sapreme  Court  of  Rhode  Island.    May  8,  1897.) 

Execution  8a.le— Redemption — Reimbcksb- 

HEMTg. 

1.  The  amount  paid  by  purchaser  at  execu- 
tion sale  haviue  been  in  satisfaction  of  judgments 
and  claims  agaiast  the  judKiueut  debtor,  which 
would  hare  lioen  claims  at^niiist  her  estnte,  such 
amount  should,  on  redeinption  Ixiiig  allowed, 
be  paid  one  to  whom  the  purchaser  conveyed  the 
property. 

2.  ijuch  person  should  also  be  reimbursed  for 
raisiiiK  tlie  house  on  the  property,  and  repairuig 
it,  it  beins  re.Tsonably  iie<-«'Hsii ry  to  raise  it,  be- 
cause of  the  filling  in  of  iiilj.-iceut  lots,  and  its 
value  being  thereby  increiiKetl. 

Appeal  from  court  of  common  pleas,  Provi- 
dence county. 

Suit  by  Ellen  Cosgrove,  by  guardian,  against 
John  C.  Merz  and  others,  to  set  aside  auction 
sales  made  under  levies;  the  bill  charging  that 
the  transactions  were  when  the  ward,  Ellen 
Cosgrove,  was  in.<!ane;  that  the  sales  were  at 
grossly  inadequate  prices;  that  she  owned  per- 
sonalty sulBclent  to  satisfy  the  levy,  but  that 
no  levies  were  made  thereon;   and  that  there 


was  fraud  in  the  conveyance  I7  the  purchas- 
er, the  respondent  Nachtrieb,  to  the  respondent 
Rohrich.  Leave  to  redeem  was  given,  and 
certain  claims  of  Robrlch  (or  reimbursement 
disallowed,  and  reepondents  except.     Modified. 

Herbert  Almy  and  James  M.  Gllrain,  for 
complainant.  Henry  J.  Dubois,  for  respond- 
ents. 

PER  CURIAM.  It  was  provided  In  the  de- 
cree that  complainants  sbould  have  leave  to 
redeem  the  property  purchased  by  the  respond- 
ent Elisabeth  Rohrich,  on  payment  to  her  of 
the  sum  paid  for  the  purchase  thereof  by 
Ernest  Nachtrieb.  This  was  based  on  the 
finding  that  that  amount  was  paid  in  satisfac- 
tion of  Judgments  and  charges  against  Ellen 
Cosgrove,  amounting  to  $VM,  which  would 
have  been  claims  against  her  estate;  and 
hence,  as  the  estate  has  received  a  benefit  to 
that  extent,  they  were  a  proper  subject  for  re- 
imbursement to  the  purchaser.  As  the  master 
has  allowed  only  (197.90  of  this  sum,  we 
think  the  respondent  is  entitled  to  an  allow- 
ance for  the  balance,  viz.  $292.10.  The  master 
has  disallowed  the  claims  of  the  respondent 
Rohrich  for  reimbursement  for  the  raising  of 
the  house  and  repairs  upon  it,  on  the  ground 
that  they  were  not  necessary  to  the  preserva- 
tion of  the  property.  A  majority  of  the  court 
Is  of  the  opinion  that  his  construction  of  the 
decree,  in  thus  limiting  the  right  to  reimburse- 
ment to  compensation  only  for  such  Improve- 
ments and  repairs  as  were  necessary  to  pre- 
serve the  property.  Is  too  strict,  and  that  he 
should  have  allowed  also  such  sums  as  were 
reasonably  expended  upon  it,  considering  its 
situation  and  condition,  and  which  have  ma- 
terially enhanced  Its  value.  The  evidence 
shows  that  it  had  become  not  only  desirable, 
but  reasonably  necessary,  to  raise  the  bouse, 
in  consequence  of  the  tilling  of  the  adjacent 
lots;  and  the  assessment  for  taxes  pat  in  evi- 
dence shows  that,  since  the  raising  and  repair 
of  the  house,  its  valuation  has  been  increased 
$550.  A  majority  of  the  court  Is  therefore  of 
the  opinion  that  there  should  be  allowed  to  the 
respondent  Rohrich  the  sum  of  $550  on  account 
of  the  raising  and  repair  of  the  house.  Tlie 
exceptions  are  sustained  to  the  extent  herein 
set  forth,  and  the  report  of  the  master  modi- 
fied accordingly. 


CARROLL  V.  ALLEN,  Town  Treasurer. 

(Sopreme  Court  of  Rhode  Island.    Jane  19, 
1887.) 

Defectivb  HionwiTB— ScrnciBiicr  or  Com- 
plaint. 

1.  A  complaint  in  an  action  against  a  town 
for  injuries  caused  oy  defective  highway,  which 
charKes  that  tlie  town  "caused  and  suffereil"  its 
highway  to  remain  out  of  repair,  does  uot  b;ise 
the  claim  for  damages  on  two  distinct  ground*, 
the  word  "caused"  not  necessarily  jniplj-iog  ac- 
tive misconduct  on  the  part  of  the  town. 

2.  Under  (ien.  Laws,  c.  36,  §  lH,  providing  that 
a  town  shall  uot  be  liable  for  damages  unless  it 
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had  reasonable  notice  of  the  deffct  in  the  high- 
way, or  might  have  known  thereof,  an  allega- 
tion in  the  complaint  that  the  town  was  negli- 
gent is  a  sufficient  allegation  of  notice,  without 
a  specific  chaive  to  that  effect. 

Case  cerUfled  from  court  of  common  pleas, 
Providence  county. 

Action  by  John  A.  Carroll  against  John  B. 
Allen,  town  treasurer,  for  damages  sustained 
by  reason  of  defendant's  negligence.  Demur- 
rer of  defendant  sustained,  and  case  certified; 
amended  declaration  filed,  and  demurrer  over- 
ruled. 

Hugh  J.  Carroll,  for  plaintiff.  Albert  B. 
Greene,  for  defendant 

TILLINGHAST,  J.  The  defendant  demur- 
red to  the  declaration  In  the  commc«  pleas  divl- 
sion,  and  the  demurrer  was  sustained  by  that 
court,  with  leave  given  plaintiff  to  amend. 
No  jury  trial  having  been  claimed,  the  caae 
was  thereupon  certified  to  this  division,  after 
which  the  plaintiff  filed  what  be  denominates 
an  "amended  declaration,"  to  which  the  de- 
fendant also  demurs.  Treating  the  so-called 
"amended  declaration"  as  having  been  incor- 
porated into  and  now  forming  a  part  of  the 
original  declaration,  as  the  pleader  evidently 
Intended  It  to  be  treated,  we  have  before  us 
for  consideration  said  original  declaration 
which  was  held  to  be  bad  by  the  common  pleas 
division,  together  with  the  amendment  there- 
to. The  declaration  alleges  that  It  was  the 
duty  of  the  defendant  town  to  keep  the  high- 
way in  question  In  good  repair,  and  safe  for 
travelers  with  their  carriages,  at  all  times; 
that  It  so  negligently  performed  said  duty,  and 
so  carele.ssly  suffered  the  highway  In  question 
to  be  and  remain  out  of  repah*,  that  a  large 
hole  or  cavity  was  formed  and  left  in  the 
driveway  thereof;  and  that,  by  reason  of  said 
hole  or  cavity,  the  wagon  in  which  the  plaintiff 
was  riding,  and  which  was  being  driven  proper- 
ly and  with  due  care,  suddenly  and  without 
notice  struck  into  said  hole  or  cavity,  and  the 
plaintiff  was  thrown  to  the  ground  from  said 
wagon,  and  his  right  arm  broken  at  the  wrist, 
and  he  was  otherwise  injured.  It  also  avers 
that  a  claim  for  compensation  for  said  In- 
juries was  presented  to  the  tovrn  council  of 
said  town;  that  more  than  40  days  have 
elapsed  since  said  presentation;  and  that  no 
satisfaction  has  been  granted.  The  amendment 
alleges  the  duty  of  the  town  as  aforesaid;  its 
neglect  to  perform  the  same;  the  defective 
condition  of  the  highway;  the  fact  that  the 
town  had  due  notice  of  the  time,  place,  and 
cause  of  said  hijury;  that  said  notice  was  giv- 
en as  required  by  statute;  that  no  satisfaction 
has  been  rendered  to  the  plaintiff  therefor  with- 
in 40  days;  and,  also.  In  order  to  meet  the  ob- 
jection of  the  common  pleas  division  to  the 
original  declaration,  "that  said  town.  Its  agents 
and  servants,  by  the  exercise  of  proper  care 
and  diligence  on  Its  part,  might  bare  had  iio> 
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tice,  and  said  defect  and  want  of  repair  might 
have  been  remedied  by  the  defendant." 

We  think  the  declaration,  although  Inartifl- 
claUy  drawn,  Is  not  so  defective  as  to  be  de- 
miu'rable  on  the  grounds  alleged  by  defendant, 
the  prbiclpal  one  of  which  Is  that  the  claim 
for  damages  Is  based  upon  two  distinct  and 
different  grounds,  via.:  (1)  That  It  Is  charged 
that  the  town  "caused"  said  highway  to  be 
and  remain  out  of  repair,  etc.;  and  (2)  that  It 
"suffered"  the  same  to  be  and  remain  out  of 
repair,  etc.  The  language  used  is  that  "said 
town  of  Warwick,  Its  servants  and  agents, 
behig  wholly  regardless  and  negligent  of  its 
duty  In  this  respect,  caused  and  suffered  said 
highway  to  be  and  remain  out  of  repair,  and 
unsafe  and  defective."  We  do  not  think  the 
word  "caused,"  In  the  above  connection,  neces- 
sarily Implies  active  and  affirmative  miscon- 
duct on  the  part  of  the  town,  its  servants  and 
agents,  as  contended  by  defendant's  counsel. 
In  other  words,  we  do  not  think  it  necessarily 
means  that  the  town  actually  dug,  or  caused 
to  be  dug,  In  said  highway,  the  hole  In  ques- 
tion, but  simply  that  the  negligence  of  said 
town  resulted  in  or  caused  the  defect  in  ques- 
tion, and  hence  that  the  objection  thereto  Is 
not  well  taken. 

While  no  exception  was  taken  to  the  ruling 
of  the  common  pleas  division  in  sustaining  the 
demurrer  to  the  original  declaration,  so  that 
said  ruling  is  not  strictly  before  us  for  re- 
view, yet,  as  we  are  called  upon  to  decide 
whether  the  declaration  as  amended  is  suffi- 
cient, it  Is  necessary  to  consider  It  in  Its  entire- 
ty. The  ground  upon  which  the  demurrer 
was  sustained  was  that  the  declaration  did  not 
allege  that  the  town  had  reasonable  notice  of 
the  defect  in  question,  or  that  it  might  have 
had  notice  thereof  by  the  exercise  of  proper 
care  and  diligence  on  Its  part  The  rescript 
which  was  filed  in  the  case  shows  that  the 
court  held  that  such  an  allegation  is  necessary, 
in  view  of  Gen.  Laws  R.  I.  c.  36,  f  15,  which 
provides  that  a  town  shall  be  liable  for  dam- 
ages sustained  by  reason  of  a  defective  high- 
way which  it  Is  bound  to  keep  In  repair,  "if 
such  town  had  reasonable  notice  of  the  defect 
or  might  have  had  notice  thereof  by  the  ex- 
ercise of  proper  care  and  diligence  on  its  part." 
We  do  not  think  such  an  allegation  is  neces- 
sary. The  charge  that  the  town  had  notice  of 
the  defect,  either  actual  or  constructive,  Is 
necessarily  Involved  In  the  charge  of  negli- 
gence. If  it  did  not  have  notice,  then  It  was 
not  guilty  of  negligence,  and  hence  there  is  no 
occasion  for  a  separate  allegation  of  that  sort. 

As  the  other  grounds  of  demurrer  are  based 
upon  the  theory  that  the  original  declaration  U 
not  before  us,  which  Is  not  In  accordance  with 
the  view  which  we  have  taken,  as  above  In- 
dicated, It  is  not  necessary  to  consider  them, 
said  original  declaration  containing  most  of  the 
allegations  which  the  demurrer  alleges  are 
lacking  In  the  amended  declaratioiL  Demurrer 
overruled. 
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HUNT  T.   GORTON. 

(Supreme  Court  of  Rhode  Island.    Jane  25, 

1897.) 

Town  Okdinances—Vai.iiiitt— Widening  Hioh- 

WAV. 

Under  Gten.  Liiwg,  c.  248,  {  7,  proyiding 
that  "no  order  or  decree  of  a  •  •  •  town 
council,  which  may  be  appealed  from,  or  in  any 
collateral  proceeding  when  the  same  shall  not 
be  appealed  from,  snail  be  deemed  to  be  invalid 
or  be  quashed  for  want  of  proper  form,  or  for 
want  of  jurisdiction  appearing  upon  the  face  of 
the  papers,  if  the  •  »  •  council  had  juris- 
diction of  the  subject-matter  of  such  order  or 
decree,"  a  decree  of  the  council  appointing  a 
committee  to  widen  a  certain  highway  was,  in 
a  collateral  proceeding,  prima  facie  sufficient  ^us- 
tiScation  for  defendant's  entry  on  plaintiff's 
close,  though  the  fact  that  the  council  had  ad- 
judged it  to  be  necessary  to  widen  the  highway 
did  not  appear  on  the  face  of  the  record. 

Action  by  Almlra  R.  Hunt  against  Henry 
C.  Gorton.  On  defendant's  exceptions  to  in- 
struction.    Sustained. 

Bassett  &  Mitchell,  for  plaintiff.  Bdwards 
&  Angell,  for  defendant. 

PER  CURIAM.  We  are  of  the  opinion 
that  a  new  trial  should  be  gi-anted.  The  in- 
struction of  the  court  to  the  Jury,  excepted 
to,  that  "the  failure  of  the  town  council  to 
adjudge  It  to  be  necessary  to  widen  said 
highway,  at  the  time  of  the  appointment  of 
said  committee  to  widen.  Is  a  fatal  defect, 
and  renders  the  proceedings  to  lay  out  said 
highway  void,"  should  not  hare  been  given 
to  the  jury.  Its  effect  was  to  deprive  the  de- 
fendant of  the  prima  facie  justification  for 
his  entry  on  the  plaintiff's  close  which  the 
decree  of  the  town  council  for  the  layout 
afforded.  This  action  being  a  collateral  pro- 
ceeding, the  decree  of  the  town  council  was 
prima  facie  sufBcIent.  Gen.  Laws  R.  I.  c. 
248,  {  7,  provides:  "No  order  or  decree  of 
a  court  of  probate  at  town  council,  which 
may  be  appealed  from,  or  in  any  collateral 
proceeding  when  the  same  shall  not  have 
been  api)ealed  from,  shall  be  deemed  to  be 
Invalid,  or  be  qnashed,  for  want  of  proper 
form,  or  for  want  of  jurisdiction  appearing 
upon  the  face  of  the  papers,  If  the  court  or 
council  had  jurisdiction  of  the  subject-mat- 
ter of  such  order  or  decree."  In  Angell  v. 
Angell,  14  R.  I.  641,  it  was  held  that  under 
this  statute  a  judgment  of  a  probate  court 
was  to  be  upheld  as  prima  facie  valid,  even 
where  the  record  did  not  show  by  allegations 
or  recitals  the  existence  of  jurisdictional 
facts  necessary  to  Its  validity.  The  court 
remarks  (page  544):  "We  think  it  fair  to  as- 
sume that  the  purpose  of  the  statute  (Pub. 
Laws  R.  I.  c.  181,  i  5,  of  which  Gen.  Laws 
R.  I.  c.  248,  $  7,  is  a  re-enactment)  In  this  re- 
spect was  to  communicate  to  the  judgments 
and  decrees  of  our  probate  courts  and  town 
councils  the  presumptions  which  attach  to 
the  judgments  and  decrees  of  courts  of  su- 
perior jurisdiction,  In  regard  to  which  the 
common-law  rule  Is  that  in  collateral  pro- 
ceedings the  Jurisdiction  will  be  presumed. 


If  It  can  exist,  unless  tbe  contrary  appears." 
If,  then,  the  town  council  did  not  adjudge 
the  widening  of  the  highway  to  be  necessary, 
and  such  adjudication  was  necessary,  whicb 
we  do  not  determine,  the  burden  was  on  the 
plaintiff  to  show  it,  since.  In  tbe  absence  of 
such  evidence,  the  decree  of  tbe  town  coud- 
cll  was  to  be  taken  as  valid. 


PARDET  V.  AMERICAN  SHIP-WIND- 
LASS CO. 
(Supreme   Conrt   of    Rhode    Island.     June   19, 
1897.) 

Infanot  —  Contract  of  Apprbnticeship  — 
Validity. 
An  infant  can  make  a  binding  contract  ol 
apprenticeship  to  learn  a  useful  trade,  and  can- 
not avoid  that  contract  on  becoming  of  age. 

Appeal  from  district  court.  Providence  coun- 
ty. 

Suit  by  Frank  B.  Pardey  against  the  Ameri- 
can Ship-Windlass  Company  to  recover  on  a 
contract.  Plaintiff  appeals  from  the  judgment 
Reversed. 

Henry  W.  Hayes,  for  appellant  Arnold 
Green,  for  appellee. 

MATTESON,  C.  J.  This  is  assumpsit  to  re- 
cover money  claimed  to  be  due  to  the  plaintiff 
for  wages  retained  by  the  defendant  under  the 
contract  between  them  refo-red  to  below.  Tbe 
case  Is  set  forth  In  an  agreed  statement  of 
facts  as  follows:  The  plaintiff  entered  the  em- 
ployment of  the  defendant  AprO  17,  1893,  un- 
der a  contract  by  which  he  was  to  work  for 
the  defendant  In  tbe  pattern-making  business 
for  tbe  term  of  three  years  and  a  half.  Tbe 
defendant  bound  Itself  to  pay  tbe  plaintiff  tor 
each  day's  labor  of  10  hours  at  the  rate  of  86% 
cents  for  the  first  year,  88%  cents  for  the  sec- 
ond year,  (1  for  the  third  year,  and  $1.16% 
for  the  last  half  year,  and  also  to  give  tbe 
plaintiff  reasonable  and  proper  instruction  as 
a  pattern  maker.  The  contract  further  pro- 
vided that  the  sum  of  $1  per  week  from  the 
wages  earned  should  be  retained  by  the  de- 
fendant tUl  the  end  of  the  term,  and  should 
then  be  paid  to  the  plaintiff,  with  Interest  from 
the  end  of  each  year,  but  that  If  the  plaintiS 
should  leave  the  employment  before  the  end 
oC  the  term,  or  be  discharged  for  cause,  the 
money  retained  should  be  forfeited.  At  the 
time  of  entering  the  employment  the  plaintiff 
was  a  minor.  The  contract  was  signed  by  him, 
and  affirmed  and  approved  by  his  father, 
Harold  O.  Pardey.  The  plahiUff  attained  his 
majority  In  July,  1895,  and  left  tbe  defendant'e 
employment  of  his  own  accord  September  7, 
1895.  The  amoimt  of  wages  retained  under 
the  contract,  as  shown  by  the  defendant's  books 
of  account,  Is  |124.  All  other  sums  agreed  to 
be  paid  under  the  contract  have  been  paid. 
The  plaintiff  proceeds  on  tbe  theory  that  tbe 
contract  was  voidable  because  of  his  minoritf. 
and  that  as  he  did  not  ratify  It  on  becoming 
of  age,  but  avoided  it,  and,  as  tbe  wages  q)ed- 
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fied  In  the  contract  were  presumably  the  valne 
of  the  labor  pertormed,  he  is  entitled  to  re- 
cover BO  mnch  of  them  as  the  defendant  has 
retained.  The  plaintlfir  Is  mistaken  In  his  sup- 
position that  the  contract  was  voidable;  for, 
thongh  it  Is  true  generally  that  a  mbtor  can- 
not bind  himself  by  his  contracts,  for  want  of 
legal  capacity,  it  Is  equally  well  settled  that  he 
may  bind  himself  by  a  contract  for  necessaries, 
if  reasonable,  or  by  a  contract  beneficial  to 
him.  Stone  t.  Dennlson,  13  Pick.  6;  Cooper 
r.  Simmons,  7  HurL  &  N.  719;  Schouler,  Dom. 
ReL  (5th  Ed.)  H  410,  411.  The  contract  before 
ns  fulfills  these  requirements.  It  is  a  contract 
for  necessaries,  and  is  beneficial  to  the  plaintiff, 
since  it  stipulates  for  his  Instruction  in  the 
uM-ful  art  of  pattern  making,  by  which  he 
would  be  better  enabled  to  earn  a  livelihood. 
In  Co.  Lltt  172a,  it  is  laid  down  that  "an  in- 
fant may  bind  himself  to  pay  for  his  necessary 
ui-at,  drink,  apparel,  necessary  physic,  and 
such  other  necessaries,  and  likewise  for  his 
good  teaching  or  instruction,  whereby  he  may 
profit  himself  afterwards."  In  Mlddlebury 
College  V.  Chandler,  16  Vt.  683,  the  court  held 
that  a  common-school  education  was  to  be  re- 
garded aa  necessary,  but  that  a  collegiate  edu- 
cation was  not  prima  fade  so,  though  it  might 
be  shown  to  be  In  a  particular  case.  The  court, 
however,  limited  its  opinion  strictly  to  a  col- 
legiate education;  saying  that  it  was  not  to 
be  understood  as  referring  to  professional 
stndlea,  or  "to  the  education  and  training  which 
is  requisite  to  the  knowledge  and  practice  of 
the  mechanic  arts,"  which  "partake  of  the  na- 
ture of  apprenticeships,  and  stand  on  peculiar 
grounds  of  reason  and  policy."  And  see  Coop- 
er V.  Simmons,  7  Hurl.  &  N.  719,  bi  which  the 
indenture  of  apprenticesliip  provided  for  the 
instmction  of  the  infant  in  the  art  of  a  rim  and 
mortice  lock  maker,  and  in  which  it  was  held 
that  the  apprentice  was  held  by  his  contract  of 
service.  The  contract  in  the  present  instance 
was  made  with  the  sanction  of  the  plalntifTs 
father,  and  there  is  nothing  in  the  case,  as 
stated,  to  show  that  the  rate  of  compensation 
provided  In  it  was  not  fair  and  reasonable,  or 
that  the  retention  of  the  $1  per  week  until  the 
completion  of  the  term  of  service— the  purpose 
of  which,  we  presume,  was  to  insure  the  plain- 
tiffs performance  of  his  contract— was  not  also 
reasonable.  As  the  contract  was  binding  on 
the  plalntitr,  and  he  has  violated  it  by  leaving 
the  employment,  he  must  be  considered  to  have 
forfeited  the  wages  retained  as  provided  by 
the  contract,  and  hence  Judgment  must  tx  ren- 
dered for  the  defendant  for  its  costs.  Case 
remitted  to  the  district  court  of  the  Sixth  Judi- 
cial tlistrict,  with  direction  to  enter  Judgment 
for  the  defendant  for  costs. 


JOHNSON  V.  GRANT. 

(Supreme  Court  of  Rhode  Island.    Jane  28, 

1897.) 

EtsRMENTg — Termination. 

Plaintiff's  close  was  originally  composed  of 

two  parcels,  having  a  gangway  between  them, 


nmning  sontherly  from  ibe  street  to  another 
gangway  adjoining  land  of  defendant's  wife. 
One  P.  owning  a  parcel  situated  on  both  sides 
of  the  gangway,  between  the  lands  owned,  re- 
spectively, by  plaintiff  and  defendant's  wife,  de- 
fendant ard  his  wife  conveyed  to  P.  all  their 
right,  title,  and  'nterest  in  and  to  that  portion 
of  the  gangway  included  between  the  northerly 
and  southerly  lines  of  P.'s  parcel.  Held,  that 
any  and  all  right  to  the  use  of  the  gangway  on 

Slaintiff's  land,  to  which  defendant  and  bis  wife 
ad    been    entitled,    was    terminated    by    their 
conveyance  to  P. 

Action  by  Anna  M.  Johnson  against  Henry 
T.  Grant.   Judgment  for  plaintiff. 

Clarke  H.  Johnson,  for  plaintiff.    Robert  W. 
Burbank,  for  defendant. 


MATTBSON,  O.  J.  This  is  an  acOon  of 
trespass  on  the  case  for  breaking  and  enter- 
ing the  close  of  the  plaintiff,  in  the  posses- 
sion of  her  tenants,  and  cutting  down,  break- 
ing, and  destroying  the  plaintiff's  fence,  erect- 
ed on  the  cl(yie.  The  case  shows  that  the 
plaintiff's  close  was  originally  composed  of 
two  parcels,  bounded,  respectively,  on  the 
east  and  on  the  west,  by  a  gangway  12  feet 
wide,  and  running  southerly  from  Carpenter 
street,  in  Providence,  to  another  gangway  or 
court  adjoining  land  of  Mary  M.  Grant,  the 
defendant's  wife.  Prior  to  the  commission 
of  the  grievances  complained  of,  the  defend- 
ant and  bis  wife,  by  deed  dated  January  9, 
1886,  had  conveyed  to  Charles  M.  Perkins  all 
their  right,  title,  and  interest  in  and  to  that 
portion  of  the  gSTigway  included  between  the 
northerly  and  sontherly  lines  of  a  parcel  of 
land  owned  by  Perkins  and  situated  on  both 
sides  of  the  gangway.  By  this  conveyance 
the  land  of  the  defendant's  wife  was  entirely 
eut  off  from  the  northerly  portion  of  the 
gangway,  which  passed  over  the  close  of  the 
plaintiff  to  Carpenter  street.  By  the  convey- 
ance to  the  plaintiff's  predecessors  in  title  of 
the  two  parcels  of  land  bounding  westerly 
and  easterly,  respectively,  on  the  gangway, 
the  title  to  the  land  covered  by  the  gangway. 
In  so  far  as  it  was  Included  between  the 
northerly  and  southerly  lines  of  the  two  par- 
cels, pasHed  to  the  plaintiff's  predecessors  in 
title,  and  from  them  to  her,  so  that  the  title 
was  vested  in  her  at  the  time  of  the  removal 
of  the  fence  by  the  defendant.  Healey  v. 
Babbitt,  14  R.  I.  638;  Anthony  v.  City  of 
Providence,  18  R.  I.  (J99,  28  Atl.  766;  Beotley 
V.  Root,  Index  RR,  40,  32  Atl.  918.  Though 
the  defendant  and  his  wife,  by  virtue  of  the 
wife's  ownership  of  the  land  bordering  on  the 
court  into  which  the  gangway  opened,  were 
entitled  to  the  use  of  this  gangway  as  appur- 
tenant to  her  land  down  to  the  time  of  the 
conveyance  of  their  Interest  in  the  gangway 
to  Charles  H.  Perkins,  as  stated  above,  such 
right  was  terminated  by  that  conveyance, 
since  by  it  the  northerly  portion  of  the  gang- 
way, included  within  the  lines  of  the  plain- 
tiff's parcels,  was  cut  off  from  and  ceased  to 
be  appurtenant  to  the  land  of  the  defendant's 
wife.    We  are  of  the  opinion,  therefore  that 
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the  defendiint  wrongfully  removed  tte  plain- 
tiff's fence,  and  give  judgment  for  the  plain- 
tiff for  $30  damages  and  costs. 


BBNTZ  et  al.  t.  MARYLAND  BIBLE  BOO. 
et  al. 

(Court  of  AppeaU  of  Maryland.    June  23,  1897.) 

WlU.8— IXTKKPKETATIOS— KSTATE  DEVISED. 

Property  was  devised  In  trust,  the  income 
to  be  paid  to  two  certain  beneficiaries  for  10 
years,  and  at  the  expiration  of  tliat  time  the 
principal  to  be  paid  over  to  them  in  equal  shares, 
free  of  all  trusts,  "to  them  and  to  their  children 
after  their  death;  the  children  to  take  among 
them  equally  the  share  of  their  father."  The 
will  further  provided  that  if  such  beneficiaries, 
or  either  of  them,  should  die  leaving  no  descend- 
ants, whatever  of  the  property  "shall  remain  in 
their  or  his  possession  should  go  to  a  certain 
corporation.  Held,  that  at  the  expiration  of  the 
10  years  the  beneficiaries  took  the  property  ab- 
solutely, the  provision  as  io  the  distribution 
among  their  children  being  in  caaf  of  their  death 
before  the  expiration  of  such  time. 

Appeal  from  circuit  court  of  Baltimore  olty. 

Action  by  the  Safe-Deposit  &  Trust  Com- 
pany of  Baltimore  City  against  the  Maryland 
Bible  Society  and  others.  From  a  decree  con- 
Btraing  a  will,  defendants  Richard  L.  R.  Bents 
and  John  Henderson  Bcntz  appeal.    Reversed. 

Argued  before  McSHKRRY,  C.  J.,  and 
BOYD,  PAGE,  ROBERTS,  and  FOWLEIR,  JJ. 

Edgar  H.  Gans  and  B.  Howard  Haman,  for 
appellants.  Saml.  D.  Schmucker  and  George 
Whltelock,  for  appellees. 

FOWLER,  J.  This  appeal  brings  before  us 
for  construction  the  will  of  the  late  Elizabeth 
Henderson,  of  Baltimore  city.  She  devised 
and  bequeathed  all  the  rest  and  residue  of  her 
estate  as  follows:  "All  the  rest,  residue,  and 
remainder  of  my  estate  and  property,  of  ev- 
ery kind,  nature,  and  description  whatsoever, 
whether  In  possession  at  the  time  of  my 
death,  or  in  expectancy,  remainder,  or  rever- 
sion, I  give,  devise,  and  bequeath  to  the  Safe- 
Deposit  and  Trust  Company  of  Baltimore 
City  In  trust  to  hold  the  same  for  ten  years 
after  my  death,  safely  and  profitably  Invested, 
and  to  pay  the  income,  as  It  Is  received,  In 
equal  shares,  to  John  Henderson  Bentz  and 
Richard  L.  R.  Bentz,  grandsons  of  my  sister 
Caroline  Jane  Bentz,  and  at  the  expiration 
of  said  ten  years  to  pay  over  the  whole  of  the 
said  rest,  re.^idue,  and  remainder  of  my  es- 
tate and  property,  In  equal  shares,  to  the  said 
John  Henderson  Bentz  and  Richard  L.  R. 
Bentz  absolutely,  free  and  discharged  of  all 
trusts,  to  them  and  to  their  children  after 
their  death;  the  children  to  take  among  them, 
equally,  the  share  of  their  father.  And  It  Is 
further  my  will  that  If  the  said  John  Henderson 
Benty.  and  Richard  L.  R.  Bentz,  or  either  of 
them,  shall  die  leaving  no  child  or  descendant 
them  or  him  surviving,  then  and  In  that  event 
whatever  of  my  estate  thus  given  shall  re- 
main In  their  or  his  possession  at  the  time  of 
io  dying  shall  go  to  and  become  the  property 


of  the  >I«ryland  Bible  Socl«»ty ;  and  I  hereby 
give,  devise,  and  bequeath  the  uame  to  the  said 
society,  to  be  used  la  Its  work  of  distributing 
the  Holy  Scriptures."  TTie  controversy  here 
arises  oat  of  the  several  contentions  as  to  the 
meaning  and  proper  construction  of  the  fore- 
going clauses.  The  trustee,  the  Safe-Deposit 
&  Trust  (Company  of  Baltimore  City,  filed  the 
bill  to  obtain  the  aid  of  the  court  in  making 
distiibution  lu  accordance  with  the  will  of  the 
testatrix,  as  prop^ly  construed.  T«i  years 
have  elapsed  since  the  death  of  the  testatrix, 
and  both  the  legatees  first  named  tn  the  resid- 
uary clause,  Johu  Henderson  Bentz  and  Rich- 
ard L.  R.  Bents,  are  still  living,  each  of  them 
having  several  Infant  children,  who,  as  well 
as  the  Maryland  Bible  Society,  are  parties  to 
this  proceeding.  It  was  held  by  the  circuit 
court  that  Richard  and  John  each  take  only  a 
life  estate  In  half  of  the  residuary  estate,  the 
share  of  each  to  go  at  his  death  to  his  chil- 
dren then  living,  per  stiri>es.  and  In  default  of 
such  to  the  Bible  Society.  The  trustee  was  di- 
rected to  invest  the  net  funds  of  the  estate, 
and  pay  the  Income  therefrom  to  Richard  and 
John  for  life,  and  the  principal,  after  their  re- 
spective deaths,  to  the  above-mmtloned  lega- 
tees In  remainder.  From  this  decree  the  two 
grandnephews  of  the  testatrix  have  appealcil. 
their  contention  being  that  they  are  entitled  to 
Qie  whole  residuary  estate  absolutely,  while 
the  appellees  contend  that  the  appellants  take 
only  a  life  estate,  and  that  the  remainder 
goes  as  directed  by  the  decree.  It  appears  to 
us,  upon  a  careful  reading  and  consideration 
of  the  language  at  the  testatrix,  that  her  in- 
tention was  to  give  to  John  and  Richard,  her 
grandnephews,  each  one-half  of  her  residuary- 
estate  absolutely,  If  they  should  be  alive  at  the 
expiration  of  10  years  after  her  death.  We 
will  briefly  state  the  grounds  of  this  copcla- 
slon. 

The  most  cursory  reading  of  the  residuary 
clause  shows  that  the  trustee  at  the  end  of  10 
years  after  the  death  of  the  testatrix  was  to 
pay  over  the  whole  trust  estate  abscdutely, 
free  and  discharged  of  all  trusts.  Now.  to 
whom  was  this  payment  directed  to  be  made? 
To  John  and  Richard,  "absolutely,  free  and 
discharged  of  all  trusts,  to  them  and  to  their 
children  after  their  death;  the  childreD  to 
take  among  them  equally  the  share  of  their 
father."  We  think  the  meaning  of  the  testa- 
trix is  quite  apparent  when  we  rememl>er 
that  the  payment  was  to  be  made,  whether  to 
the  fathers  or  their  children,  by  the  sani? 
trustee,  at  the  end  of  10  years  after  her 
death.  And,  this  being  so,  we  caimot  sup- 
pose tliat  In  the  same  breath  the  testatrix  In- 
tended to  provide  for  the  continuance  of  the 
trust  during  the  joint  lives  of  the  father^. 
The  trust  was  to  end  at  the  time  named  by  the 
testatrix,  and,  if  John  and  Richard  should  l^ 
living  at  that  time,  they  are  to  take  absolutely. 
But,  if  either  of  them  should  die  before  the 
period  for  distribution  (that  Is,  within  10  years 
after  the  death  of  the  testatrix),  then  th« 
share  of  the  one  so  djrlng  is  to  be  paid  alisu- 
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lutely  to  bis  children.  lu  view  of  the  lan- 
guage limiting  the  duration  of  the  trust,  It 
seonis  to  us  Impossible  to  discover  from  the 
realdnary  clause  any  other  intention.  And  al- 
though we  do  not  consider  It  necessary  to  cite 
authorities  to  sustain  this  concluston,  based  as 
it  is  upon  the  particular  will  l)«fore  us,  yet 
there  are  some  general  rules  which  seem  to 
apply  here  with  more  than  usual  force.  Thus, 
one  of  these  is  mentioned  In  Theob.  WillSt 
452,  where  it  Is  said,  "If  the  fund  is  vested  in 
trustees  who  ate  directed  to  distribute  it  at  a 
certain  tim«,  so  that  the  trusts  then  determine, 
nnd  the  legatees  who  ore  to  take  up<»i  the- 
death  of  the  prior  legatees  without  issue  are 
contemplated  as  taking  through  the  medium  of 
the  same  trustees,  there  is  prima  facie  reason 
for  restricting  the  death  without  Issue  to 
death  without  issue  before  the  period  of  dis- 
tribatlOD."  This  rul&Is  also  quoted  in  29  Am. 
&  Eng.  Enc.  Law,  566,  with  a  number  of  au- 
thorities to  sustain  it,  to  which  many  have 
been  added  on  the  brief  of  the  appellant.  But 
we  need  not  extend  tills  opinion  by  a  discus- 
eImi  of  them,  for  the  same  general  principle 
has  been  approved  by  this  court  in  the  cases  of 
Hammett  t.  Hammett,  43  Kd.  307,  and  Fair- 
fax V.  Brown,  60  Md.  61.  In  the  first  case 
just  mentioned  the  testator  gave  half  his  prop- 
erty to  his  widow  during  her  widowhood,  and 
further  provided,  if  she  should  maxiT  again, 
as  follows:  "I  devise  the  same  to  my  two 
children  equally,  and,  should  one  of  them  die, 
the  property  to  go  to  the  survtvor."  The  wid- 
ow married,  and  the  two  sons  survived  her 
noarriage;  and  it  was  held  that  the  estate 
rested  in  the  children  on  the  marriage  of  their 
raother,  and  that  the  words  "should  one  of 
them  die"  should  l)e  construed  to  mean, 
"should  one  of  them  die  before  the  marriage 
of  their  mother."  But,  when  we  consider  the 
remaining  paragraph  of  the  residuary  clause, 
tb^-e  would  seem  to  be  but  little  room  for 
doubt  as  to  tt)e  intention  of  the  testatrix  to 
give  her  grnndnepfaews  an  abstriate  estate, 
with  full  power  of  disposition.  She  declares 
that  if  John  and  Richard,  or  either  of  them, 
shall  die  leaving  no  child  or  descendant  surviT- 
Ing  them,  whatever  of  her  residuary  estate 
should  remain  in  their,  or  either  of  their, 
hands,  should  go  to  the  Bible  Society.  In  the 
first  place,  It  Is  apparent  from  this  language 
that  the  testatrix  intended  that  they  should 
tiave  the  estate  in  their  possession,  and  should 
also  have  the  power  of  disposition  over  the 
whole  of  it;  for  It  was  only  what  should  re- 
main that  was  to  go  to'the  Bible  Society.  Hav- 
liig  thus  full  power  of  disposition,  and  baring 
also  full  possession,  and,  as  we  have  said, 
there  being  no  express  language  creating  a  life 
estate,  they  take  the  residuary  estate  absolute- 
ly. And  to  this  effect  is  Benesch  v.  Clark,  49 
Md.  497.  See,  also,  Foos  v.  Scarf,  65  Md.  310; 
>Unes  V.  Gambrlll,  71  Md.  34,  18  Atl.  43;  Rob- 
erts T.  Lewis,  153  C.  S.  367.  Inasmuch  as  the 
decree  appealed  from  continues  the  trust  dur- 
ing the  lives  of  Jolin  and  Richard,  while  the 
testatrix,  aa  we  construe  her  will,  intended  It 


should  end  hi  10  years  from  ber  death,  and  In- 
asmuch as  said  decree  gives  to  the  appellants 
only  a  life  estate,  while  our  conclusion  is  that 
they  take  an  absolute  estate,  we  must  reverse 
it.  Decree  reversed  and  cause  remanded; 
costs  to  be  paid  by  the  trustee  out  of  the 
trust  fund  In  its  hands. 


CLENDENIN  v.   MARYLAND  CONST.  CO. 

OF  BALTIMORE  CITY. 
(Court  of  Appeals  of  Maryland.    June  23,  1897.) 
Dedication  or  Stkret— Ihpubd  Covekaniv 
— Revocation. 
The  dedication  of  a  street,  lesnlting  from  the 
covenant  implied  by  a  conveyance  by  the  owner 
thereof  of  abutting  land   as   bounded   by   such 
street,  is  revoked  by  the  conveyanoe  of  the  bed 
of  the  street  to  the  owner  of  such  abutting  land 
before  the  street  is  accepted  by  the  public,  opened, 
or  in  condition  for  use;    the  implied  covenant  be- 
ing extinguished  by  such  conveyance. 

Appeal  from  chrcult  court  of  Baltimore  dty. 

Bill  by  the  Maryland  Construction  Company 
of  Baltimore  City  against  William  J.  Clenden- 
In.  There  was  a  decree  pro  forma  for  com- 
plainant, and  defendant  appeals.    Affirmed. 

Argued  before  McSHKHRY,  C.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  PAGE,  and 
BOYD,  JJ. 

John  r.  Brown,  for  appellant.  Hugh  L. 
Bond,  Jr.,  and  H.  R.  Preston,  for  appellee. 

BOYD,  J.  The  appeal  in  this  case  Is  from 
a  pro  forma  decree  of  the  circuit  court  of  Bal- 
timore city,  requhing  the  appellant  to  pay  the 
purchase  money  for  some  property  now  In  the 
city,  but  formerly  in  Baltimore  county,  bought 
by  him  of  the  appellee,  which  Is  bounded  on 
the  north  by  Clifton  Park,  on  the  south  by 
North  avenue,  mi  the  east  by  a  line  drawn 
through  the  center  of  Patterson  Park  avenue 
extended,  and  on  the  west  by  Cboptank  street 
(now  called  Colllngton  avenue).  The  con- 
tract of  sale  Is  admitted,  but  the  appellant  ob- 
jects to  the  title,  because  he  is  advised  that 
a  portion  of.  the  land  sold  to  him  liaa  been 
dedicated  to  the  public  use,  constituting  the 
beds  of  certain  streets  spoken  of  in  the  pro- 
ceedings as  a  40-foot  street,  a  20-foot  street, 
and  a  part  of  Madeira  street.  In  1853  Robert 
Boyd  made  a  deed  ol  trust  for  the  benefit  at 
his  creditors  to  James  Malcolm  and  William 
Talbott,  trustees.  They,  having  been  directed 
to  make  sale  of  the  prt^erty,  filed  a  plat  in 
the  superior  court  of  Baltimore  city,  upon 
which  are  shown  Chc^tank  street,  extended 
north  of  North  avenue,  and  the  40-foot  street 
above  referred  to.  So  much  of  the  plat  as 
relates  to  any  of  the  lots  and  streets  in  ques- 
tloB  Is  filed  in  this  case,  and  marked  "Ex- 
hibit Plat  No.  2."  The  trustees,  by  deed  dated 
May  31,  1856,  conveyed,  by  courses  and  dis- 
tances, to  James  A.  Reed,  a  lot  which  embra- 
ces the  seven  lots  in  section  No.  7  on  said  plat, 
and  In  the  description  called  for  the  street 
40  feet  wide.  Reed  conveyed  it  to  Geoi'ge 
Boat,  by  deed  dated  ApcU  23,  1863,  using  the 
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same  description  as  that  In  the  deed  to  him. 
The  trustees,  by  deed  dated  November  2,  1855, 
conveyed  to  James  Caimes,  by  courses  and 
distances,  the  land  which  embraced  all  the 
lots  composing  section  No.  6  on  that  plat. 
It  was  described  as  beginning  at  the  northern- 
most comer  or  Intersection  of  Choptank  street 
and  the  40-foot  street,  and  bounds  on  the  lat- 
ter. James  Calrnes  conveyed  It  to  GeorRe 
Rost,  by  t-wo  deeds,  made  In  1860  and  1862. 
one  of  which  called  for  the  40-foot  street,  as  In 
the  deed  to  Caimes.  George  Rost  thus  be- 
came the  owner  of  all  the  property  Involved 
in  this  case,  he  having  become  possessed  of  a 
part  of  it  east  of  Madeira  street,  through  other 
courses.  Several  instruments  were  executed 
by  him,  In  which  the  40-foot  street  was  re- 
ferred to.  He  having  died,  a  proceeding  for 
the  sale  of  the  property  was  Instituted  in  the 
circuit  court  of  Baltimore  city,  which  resulted 
In  a  decree  on  July  28,  1880,  appointing  John 
T.  Morris  trustee  to  sell  the  property.  A  plat 
was  filed  in  that  case,  upon  which  were  shown 
the  40-foot  street,  Madeira  street,  and  the  20- 
foot  street,  being  practically  the  same  as  Ex- 
hibit Plat  No.  1.  Mr.  Morris,  as  trustee,  sold 
the  five  lots  described  in  the  bill,  which  are 
also  shown  on  Exlilbit  Plat  No.  1,  and  called 
for  these  three  streets.  That  purchaser  sold 
them  In  1888,  by  the  same  description,  and 
they  were  eventually  conveyed  to  the  appellee, 
by  a  deed  of  October  23,  1890;  and  the  beds 
of  the  three  streets  spoken  of  were  also  con- 
veyed to  It  by  Robert  A.  Dobbin,  substituted 
trustee  of  the  Boyd  estate,  and  John  T.  Morris, 
tmstee  in  the  other  proceeding  spoken  of,  by 
deeds  dated  September  10,  1896,  and  January 
29,  1897,  respectively. 

It  was  conceded  by  the  antellee  that  the 
proceedings  and  deeds  of  the  trastees,  Mal- 
colm and  Taibott,  of  the  Boyd  e.state,  and 
Morris,  in  the  equity  cause,  worked  a  dedica- 
tion of  the  three  streets.  In  point  of  fact,  this 
court  held  In  Pitts'  Case,  73  Md.  326,  21  Atl. 
52,  that  a  sale  made  by  the  same  trustees  of 
the  Boyd  estate,  Messrs.  Malcolm  and  Tai- 
bott, did  work  a  dedication  of  Argyle  alley, 
although  it  did  not  of  some  streets  mentioned 
in  that  case,  by  reason  of  certain  expressions 
used  which  affected  them.  But  it  la  contend- 
ed that  inasmuch  as  the  streets  were  never, 
in  point  of  fact,  laid  out  or  opened,  and  the 
public  authorities  did  not  In  any  way  signify 
their  acceptance  of  them,  there  has  been  a  rev- 
ocation of  the  dedication  by  the  appellee, 
who  has  become  the  owner  of  all  the  property, 
Inciuding  the  beds  of  the  streets.  Although 
there  have  been  numerous  decisions  In  this 
court  on  the  subject  of  dedication,  which  have 
settled  certain  general  principles,  the  conten- 
tion of  the  appellee  presents  a  very  Important 
question,  and  one  that,  In  the  opinion  of  the 
learned  solicitor  for  the  appellant,  has  not 
]yeen  decided  by  this  court.  No  dedication  ex- 
ists unless  the  intent  of  the  owner  to  dedicate 
his  land  to  the  particular  use  claimed  is  clear- 
ly proven  by  the  facts  and  circumstances. 
When  those  facts  and  clrcumstaucea  warrant 


it,  the  intent  to  dedicate  Is  presumed.  One  of 
the  most  common  modes  by  which  dedication 
is  evidenced  is  that  which  was  presented  in 
the  early  case  of  White  t.  Flannigaln,  1  Md. 
525,  where  It  was  held  that  If  a  party  sells 
property  lying  within  the  limits  of  a  city,  and 
in  a  conveyance  bounds  such  pr<^)erty  by 
streets  designated  as  such  In  the  conveyance, 
or  on  a  map  made  by  the  city,  or  by  the  owner 
of  the  property,  such  sale  implies  necessarily 
a  covenant  that  the  purcliaser  shall  have  the 
use  of  such  street.  The  reason  is  that  the  ex- 
istence of  the  street,  either  present  or  pro- 
spective, is  presumed  to  have  entered  Into  the 
consideration  of  the  purchase,  and  thnx  the 
grantor  tias  been  compensated  for  the  use  of 
the  street.  If  such  is  not  the  fact,  be  can 
easily  protect  himself  by  showing  in  his  deed, 
or  In  some  way,  the  absence  of  intention  to 
dedicate  to  the  public  ose.  The  public  au- 
thorities are  not  parties  to  the  (Higinal  transac- 
tion, but  Inasmuch  aa  the  law  bnplies  a  cove- 
nant on  the  part  of  the  grantor  that  the  gran- 
tee has  the  right  of  way  over  the  t>ed  of  the 
street,  and  the  right  to  use  it  as  a  street,  the 
public  necessarily  gets  the  benefit  of  the  cove- 
nant. If,  while  such  relation  exists  between  the 
grantor  and  the  grantee,  or  those  claimiue  un- 
der him,  the  public  authorities  take  steps  to 
open  the  street,  the  grantor  is  cmly  entitled 
to  nominal  damages,  because  his  covenant 
that  it  can  be  used  as  a  street  is  still  In  force, 
and  he  will  not  therefore  suffer  any  damage 
by  such  use.  But  if  one  party  acquires  ail 
the  land,  including  the  bed  of  the  street,  iKfore 
the  public  has  in  any  way  accepted  the  pro- 
posed street,  upon  what  principle  can  he  be 
deprived  of  his  property  without  full  compen- 
sation? It  could  scarcely  be  contended  that 
if  an  owner  of  land  divided  it  Into  lots,  streets, 
and  alleys,  and  placed  a  plat  of  them  on  rec- 
ord, but  sold  none  of  the  lots,  the  public  au- 
thorities could  for  that  reason  take  possession 
of  the  streets,  or  refuse  to  pay  for  them. 
It  was  held  in  Hawley's  Case,  33  Md.  270,  and 
followed  In  other  cases,  including  the  late  one 
of  Mayor,  etc.,  of  Baltimore  v.  Frick,  82  Md. 
77,  33  Atl.  435,  that  "the  doctrine  of  implied 
covenants  will  not  be  held  to  create  a  right  of 
way  over  all  the  lands  of  the  vendor  which 
may  lie,  however  remote.  In  the  bed  of  a 
street.  The  lands  must  be  contiguous  to  the 
lots  sold,  and  there  must  be  some  point  of  lim- 
itation. The  trae  doctrine  is,  aa  we  nnil«?r- 
stand  it,  that  the  purchaser  of  a  lot  caillng  to 
bound  on  a  street  not  yet  opened  by  the  public 
authorities  Is  entitled  to'  a  right  of  way  over 
it,  if  it  is  of  the  lands  of  his  vendor,  to  Its 
full  extent  and  dimensions  only  until  it  reach- 
es some  other  street  or  public  way.  To  thi« 
extent  will  the  vend<w  be  held  by  the  Implicil 
covenant  of  his  deed,  and  no  further."  In 
pursuance  of  that  doctrine,  the  dedication  tai 
the  two  cases  mentioned  was  held  to  extend 
only  to  one  square  of  the  sti-eets  on  which  ilie 
lots  fronted,  although  on  the  plat  tbey  weT>^ 
considerably  longer,  and  the  city  of  Baltimore 
was  required  to  pay  substantial  damages  for 
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tlie  other  parts  of  the  streets  taken.  If,  then, 
grantees  and  the  city  are  thus  limited,  It  would 
seem  to  foUow  that.  If  there  be  no  sale  at  all, 
no  part  ot  the  street  could  be  taken  without 
the  payment  of  full  compensation.  And  If 
there  be  sales,  and  sabsequently  the  title  to 
the  whole  land.  Including  the  bed  of  the  street. 
Is  vested  In  one  person,  how  can  any  part  of 
the  street  be  taken?  The  city  derives  Its  right 
to  the  street  through  the  grantee,  and  the  por- 
tion of  It  It  can  take,  without  payment  of  full 
compensation,  Is  only  coextensive  with  the  part 
the  grantee  la  entitled  to  use.  When  the  gran- 
tee's right  ceases  to  every  part  of  it,  how  can 
any  right  in  the  city  stlU  exist?  Of  course, 
we  arc  speaking  with  reference  to  the  facts 
of  this  case,  which  are  admitted  to  be  that  the 
streets  and  alleys  never  were  opened,  and  the 
land  has  been  in  such  condition  that  it  has 
been  impossible  to  u^e  the  streets  and  alleys. 
But  HaU's  Case,  56  Md.  187,  would  seem  to 
be  conclusive  of  this.  Edward  Hinkley  was 
appointed  trustee  to  sell  the  Greenwood  estate, 
and  had  the  property  laid  off  into  lots,  streets, 
and  alleys,  and  a  plat  made  for  the  purpoee 
of  the  sale  of  tlie  lots.  The  lots  were  offered 
at  public  auction,  but  withdrawn  for  want  of 
sufficient  bids.  He.  afterwards  sold  at  private 
sale  12  lota,  and  then  sold  to  one  Van  Camp  a 
considerable  body  of  the  land,  including  the 
title  to  the  bed  of  Wolf  street,  which  was  be- 
ing condemned  In  Hall's  CSase.  On  the  30th 
day  of  March,  1848,  Van  Camp  conveyed  to 
one  Leach  three  parcels  of  land,  one  of  which 
extended  to  and  bounded  on  the  west  side  of 
Wolf  street,  and  another  bounded  on  the  east 
side  of  Wolf  street  The  court  cited  several 
cases,  beginning  with  White  v.  Flannlgain, 
and  said  that  from  those  decisions  it  would 
follow  that  the  deed  from  Van  Camp  to  Leach, 
of  March  30,  1848,  standing  alone,  would  fur- 
nish evidence  of  the  Intent  to  dedicate.  But 
on  the  21st  day  of  August,  1849,  Van  Gamp 
conveyed  to  Leach  in  fee  the  bed  of  Wolf 
street,  together  with  other  property,  thus  vest- 
ing in  him  the  fee  of  the  whole  property  south 
of  John  street.  Including  the  bed  of  Wolf 
street  and  the  pitqierty  on  each  side  of  It.  It 
was  afterwards  acquired  by  the  Halls.  Wolf 
street  had  not  been  opened  or  used  as  a  street, 
and  its  condition  was  such  that  It  could  not 
be  so  used.  This  court  said:  "The  implied 
covenant  arising  upon  the  deed  of  March  30, 
1848,  In  favor  of  Leach,  was  rescinded  and 
abrogated  by  the  deed  of  August  21,  1849, 
whereby  Leach  acquired  the  fee-simple  title 
to  the  bed  of  Wolf  street;  and  consequently 
all  right  of  the  public  to  the  use  of  the  street, 
as  the  same  could  be  derived  only  from  the 
implied  covenant  of  the  parties,  no  longer  ex- 
isted." The  principle  involved  hi  that  and 
this  case  is  the  same.  It  matters  not  that  In 
the  Hall  Case  only  about  17  months  elapsed 
before  the  title  became  vested  In  one  person, 
while  in  this  case  orer  40  years  had  claimed 
as  to  one  street,  and  about  15  years  as  to 
the  others.  The  theory  of  the  appellant  Is 
that  the  dedication  commenced  at  once,  and 


that  it  was  "perfect  and  complete,  without 
either  acceptance  or  user  by  the  public,"  as 
was  said  in  Prick's  Case.  That  is  undoubt- 
edly true,  and,  as  long  as  the  Implied  coveuant 
between  the  grantor  and  grantee  exists,  the 
city  can  accept,  unless  there  has  been  an  aban- 
donment or  an  estoppel  of  some  kind;  but  as 
"the  dedication  to  the  public  springs  from, 
and  is  supported  by,  the  title  conveyed  to  the 
grantee,"  and  must  depend  upon  the  existence 
of  that  covenant,  It  must  cease  with  it  if  there 
has  been  no  acceptance  'during  the  time  It  was 
in  the  power  of  the  city  to  accept.  There  is 
nothing  In  Frlck's  Case  or  Flersheim's  Case, 
3G  Atl.  1008,  decided  at  the  last  term  of  this 
court,  that  conflicts  with  this  view,  as  the  ap- 
pellant seems  to  think,  for  in  those  cases,  as 
well  as  others,  where  It  was  said  that  delay 
In  opening  the  streets  had  not  defeated  the 
rights  of  the  public,  the  title  to  the  whole 
lands.  Including  the  iMds  of  the  streets,  had 
not  become  vested  In  one  person.  Equity  and 
Justice  certainly  require  that,  under  such  con- 
ditions as  exist  in  this  case,  the  owner  of  the 
property  should  not  be  compelled  to  await  in- 
definitely the  pleasure  of  the  public  authori- 
ties, and  thus  have  his  property  burdened  by 
what  may  be  useless  to  the  city,  and  yet  be 
difficult,  if  not  impossible,  to  satisfactorily  re- 
move without  great  expense  or  delay.  We  find, 
nothing  in  the  decisions  of  this  court  to  re- 
quire us  to  adopt  such  an  Inequitable  rale. 

The  act  of  1890  (chapter  628),  in  reference 
to  streets,  avenues,  and  alleys  hi  the  portion 
of  Baltimore  county  annexed  to  Baltimore 
city,  has  no  application,  as  the  proposed  streets 
and  alleys  had  not  "prior  to  such  annexation 
become  streets,  avenues  or  alleys,"  In  the  coun- 
ty, and  It  Is  therefore  unnecessary  to  discuss 
It.  The  pro  forma  decree  must  be  affirmed. 
Decree  affirmed,  with  costs. 


FAITH  V.  BOWLES  et  al. 
(Court  of  Appeals  of  Maryland.  June  22,  1897.) 
Deed — Condition  Sobsequest. 
A  deed  to  a  county  fer  full  consideration, 
stating  the  land  is  granted  "for  a  public  school 
house,  as  the  proper^  of  the  schools  of  said  coun- 
ty, and  for  no  other  purpose,  In  fee,"  does  not 
create  a  condition  subsequent,  with  consequent 
forfeiture  in  case  of  use  for  any  other  purpose. 

Appeal  from  circuit  court,  Washington 
county. 

Ejectment  by  Rosanna  Bowles  and  others 
against  Lewis  Faith.  Judgment  for  plain- 
tiffs.    Defendant  appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISOOB,  BOYD,  and  ROBERTS, 
JJ. 

Geo.  W.  Smith,  Jr.,  and  Wm.  Eealhofer, 
for  appellant.  Lewis  D.  Syester,  J.  Mar- 
bourg  Keedy,  and  J.  C.  Lane,  for  appellees. 

ROBERTS,  J.  This  is  an  action  of  eject- 
ment, brought  by  the  appellees  to  recover 
from  the  appellant  a  lot  of  land  In  Waab- 
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in^on  county,  in  this  state.  The  circam- 
Ktances  under  whicb  this  controversy  arises 
are  tbat  on  the  4th  of  June,  1865,  Washing- 
ton county,  a  body  corporate  of  said  state, 
purchased  from  John  J.  Bowles  and  wife,  for 
the  consideration  of  $100,  a  certain  lot  of 
land,  upon  which  Bowles  then  resided,  and 
which  was  known  in  the  coriwratlon  of  the 
town  of  Hancocii  as  "Lot  No.  23."  A  deed 
of  that  date  for  said  lot  was  executed  and 
delivered  to  said  county  by  said  Bowles  and 
wife,  containing  the  statement  that  it  was 
granted  to  said  county  "for  a  public  school 
house,  as  the  property  of  the  schools  of  said 
county,  and  for  no  other  purpose,  in  fee." 
The  deed  also  contains  a  special  warranty, 
and  a  covenant  for  such  other  assurances  as 
may  be  requisite.  Immediately  after  its  pur- 
chase, the  lot  was  improved  by  the  erection 
of  a  8cho<d  house  thereon,  and  it  continued 
to  be  used  for  public  school  purposes  until 
the  13th  of  December,  1889,  when  It  was  sold 
and  conveyed  by  the  board  of  county  school 
commissioners  of  Washington  county  to  the 
appellant,  who  converted  the  same  into  a 
dwelling  house,  which  for  nearly  seven  years, 
and  until  after  this  suit  was  brought,  he 
has  continued  to  occupy  as  a  dwelling.  This 
suit  Is  brought  by  the  widow  and  heirs  at 
.  law  of  John  J.  Bowles,  the  original  grantor 
in  the  first-mentioned  deed,  who  claim  that 
the  lot  was  conveyed  by  Bowles,  the  gran- 
tor, upon  the  condition  that  the  lot  was  to 
be  used  for  "public  school  purposes  and  for 
no  other  use,"  and  that  the  abandonment  of 
Its  use  for  public  school  purposes  was  a 
breach  of  the  condition  subsequent,  and 
worked  a  forfeiture  In  favor  of  the  grantor's 
heirs,  who  are  the  appellees  here.  The  case 
was  submitted  to  and  tried  before  the  court 
below,  without  the  aid  of  a  jury,  and  upon 
an  agreed  statement,  the  material  facts  of 
which  have  already  been  stated.  So  that  the 
only  Inquiry  necessary  to  be  determined  on 
this  appeal  relates  to  the  proper  construc- 
tion and  legal  effect  which  should  be  given 
to  the  language  employed  in  the  deed  from 
Bowles  and  wife  to  Washington  county. 
Questions  of  like  character  with  the  one  here 
presented  have  frequently  occupied  the  at- 
tention of  the  courts,  so  that  there  Is  no  want 
of  decisions  to  guide  us  in  reaching  a  satisr 
factory  conclusion.  In  this  case  the  original 
grantors  are  admitted  to  have  received  full 
consideration  for  the  lot  when  sold,  and, 
while  the  question  of  the  amount  of  the  con- 
sideration paid  can  have  no  effect  in  enlar- 
ging or  extending  the  estate  conveyed,  it  has 
nevertheless  an  Important  bearing  upon,  and 
greatly  aids  in  the  ascertainment  of,  the  In- 
tention of  the  parties  to  the  conveyance.  To 
determine  correctly  the  meaning  and  effect 
of  the  language  of  the  deed  which  has 
brought  about  this  controversy,  it  becomes 
our  duty  to  ascertain  as  nearly  as  possible 
the  intention  of  the  parties,  grantor  and 
grantee.  There  can  be  no  doubt  of  the  In- 
tention of  the  grantors  that  the  estate  should 


be  used  for  public  school  pari>oses.  This  is 
dearly  manifested,  but  we  search  in  vain  for 
any  words  which  Indicate  an  Intention  tbat, 
if  the  grantee  omitted  so  to  nse  the  estate, 
and  actually  devoted  it  to  another  purpose, 
the  same  should  thereux>on  be  forfeited,  asd 
revert  to  the  heirs  of  the  grantors.  After 
carefol  examination,  we  have  found,  as  stat- 
ed by  Bigelow,  C.  J.,  in  Rawson  v.  Inhabit- 
ants, etc.,  7  Allen,  129,  130,  •'no  authorita- 
tive sanction  for  the  doctrine  that  a  deed  is 
to  be  construed  as  a  grant  on  a  condition 
subsequent  solely  for  the  reason  that  it  con- 
tains a  clause  declaring  the  purpose  for 
which  it  is  Intended  the  granted  premises 
shall  be  used,  where  such  purposes  will  not 
inure  specially  to  the  benefit  of  the  grantor 
and  his  assigns,  but  Is  in  its  nature  general 
and  public,  and  where  there  are  no  other 
words  indicating  an  intent  that  the  grant  Is 
to  be  void  If  the  declared  purpose  is  not  fnl- 
fllled."  In  this  case  the  words  sought  to  be 
construed  as  creating  a  condHlon  were,  "for 
a  burying  place,  forever,"  but  the  court  held 
that  It  was  not  a  condition.  The  grant  in 
the  case  now  under  consideration  was  not  a 
gratuity,  nor  merely  voluntary,  but  made  for 
a  full  consideration  of  the  estate  conveyed. 
This  being  the  case,  and  there  being  no  quali- 
fying terms  indicating  that  the  grantors  in- 
tended to  retain  any  benefits  to  themselves, 
or  to  impress  upon  the  estate  conveyed  any 
restriction  as  to  Its  alienation  which  would 
necessarily  be  the  effect  of  a  condition  sub- 
sequent, we  find  nothing  to  justify  the  appel- 
lee's contention.  In  the  very  recent  case  of 
Kilpatrick  v.  City  of  Baltimore,  81  Md.  179. 
31  Atl.  805,  this  subject  has  been  very  fully 
considered,  which  determines  a  question  sub- 
stantially the  same  as  here.  It  is  there  held 
that  "conditions  subsequent  are  not  favored 
in  law,  'because  on  breach  of  such  conditions 
there  is  a  forfeiture,  and  the  law  is  adverse 
to  forfeitures.'  4  Kent,  Comm.  130;  Stanley 
V.  Colt,  6  Wall.  119.  Therefore  It  Is  tbat  a 
condition  wIU  not  be  raised  by  implication 
from  a  mere  declaration  in  the  deed  that  the 
grant  is  made  for  a  special  and  particular 
purpose,  withont  being  coupled  with  words 
appropriate  to  make  such  a  condition. 
Packard  v.  Ames,  16  Gray,  327;  Bigelow  t. 
Barr,  4  Ohio,  358."  To  the  same  effect  is  the 
case  of  Barker  v.  Barrows,  138  Mass.  5S0. 
where  the  qualifying  words  are,  "Said  lot 
of  land  to  be  used,  occupied,  and  Improved 
by  said  inhabitants  as  a  school-house  lot  and 
for  no  other  purpose."  Greene  t.  O'Connor, 
18  R.  I.  56,  25  Atl.  692;  Hlgbee  r.  Rodeman. 
129  Ind.  224,  28  N.  E.  442.  As  also  In  the 
case  of  Wler  v.  Simmons,  65  Wis.  637,  IS  N. 
W.  873,  where  the  grant  was  "upon  the  ex- 
press condition"  that  the  grantee  should  pay 
to  third  persons,  strangers  to  the  deed,  cer- 
tain sums,  the  court  construed  the  provision 
as  not  creating  a  condition  subsequent,  bnt 
as  granting  the  land  absolutely,  subject  to 
the  sums  specified  as  a  charge  or  lien  on  li. 
The  case  iUustratea  how  averse  the  courts 
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•re  to  aphold  conditions  that  ■will  defeat  an 
estate  rested.  So  In  Strong  y.  Doty,  32  Wis. 
381,  where  land  was  conveyed  in  trust  to  be 
devoted  to  a  designated  use,  tlie  court  held 
that,  because  there  were  no  words  In  the 
deed  expressing  an  Intent  that  the  land 
should  revert,  there  was  no  condition  subse- 
quent. In  Craig  v.  Wells,  11  N.  Y.  316,  It 
was  decided  that  a  clause  In  the  deed  except- 
ing and  prohibiting  specified  uses  of  the  land 
did  not  create  a  condition.  In  Thornton  v. 
Trammel],  38  Ga.  202,  the  words,  "It  being 
expressly  understood  that  said  tract  is  not 
to  be  put  to  any  other  use  than"  (specifying 
It),  were  held  to  create  a  covenant,  but  not  a 
condition.  In  Packard  -  v.  Ames,  16  Gray, 
327,  It  was  held  that  a  grant  for  a  specified 
purpose,  without  other  words,  cannot  create 
a  condition.  In  Sobler  v.  Trinity  Chnrch, 
100  Mass.  1,  the  words,  "in  trust,  neverthe- 
less, and  upon  condition  always"  (to  use  the 
premises  for  public  worship),  In  a  deed  to  a 
religions  corporation,  were  held  to  create 
only  a  "trust,  and  not  a  condltloa."  It  has 
been  very  earnestly  contended  on  the  part  of 
the  appellees  that  the  cases  of  Reed  v.  Stouf- 
fer,  66  Md.  236,  and  Society  v.  Dugan,  65 
Md.  460,  6  Atl.  415,  are  directly  iu  point  as 
sustainlBg  their  view,  but  such  is  not  the 
effect  of  the  two  cases.  In  both  cases  the 
property  was  conveyed  to  trustees  In  trust 
for  certain  uses  and  purposes,  clearly  denned 
In  the  deeds,  and  In  each  case  the  legal  es- 
tate vested  in  the  trustees  for  the  purposes 
of  the  trusts,— a  totally  different  state  of 
case  to  the  one  presented  here,  and  In  no  re- 
spect entitled  to  be  considered  as  controlling 
the  question  In  controversy  here.  It  rtsults 
from  what  we  have  said  that  the  court  be- 
low committed  error  In  granting  the  appel- 
lees' first  prayer,  and  in  rejecting  the  appel- 
lant's fourth  prayer,  which  should  have  been 
granted.  The  judgment  below  is  therefore 
reversed,  without  a  new  trial.  Judgment  re- 
versed, with  costs,  and  without  a  new  trlaL 


HOBBS  et  al.  v.  BATORY. 

(Court  of  Appeals  of  Maryland.    June  22,  1687.) 

Lbasb  —  Pauol  Kvidbncr  —  Holdiho  Ovke— Ik- 
structiosb. 

1.  As  between  landlord  and  tenants,  an  agree- 
ment that  "B.  hag  rented  his  farm  *  •  *  to 
the  said  T.  and  S.'*  cannot  be  varied  by  parol  to 
show  that  S.  was  merely  surety  for  T. 

2.  Tenants  for  a  year  under  an  Rgreentent  to 
pay  a  certain  rent,  continuing  tliercafter  to  re- 
main in  possession  with  the  landlord's  consent, 
become  tenants  at  the  rent  specified  in  the  agree- 
ment. 

3.  A  prayer  denying  generally  plain tifTs  right 
to  recover,  but  submitting  no  proposition  of  law, 
and  therein  differing  from  n  prayer  that  there 
is  no  evidence  legally  sufficient  for  plaintiff  to 
recover,  i*  properly  denied,  though  the  court  is 
■ittiDg  without  a  inry. 

Appeal  from  circuit  court,  Howard  county. 

Action  by  Ignatius  Batory,  administrator  of 

John  Bock,  against  Ttxmws  A.  Hobbe  and  an- 


other.    Judgmmt   for   plaintiff.     Defendants 
appeal    Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and  BRY- 
AN, BRISCOE,  FOWLER,  ROBERTS,  PAGE, 
and  BOYD,  JJ. 

Wm,  G.  Sykes  and  John  G.  Rogers,  for  ap- 
pellants. James  Madtubin  and  Daniel  M.  Mur- 
ray, for  appellee. 

PAGE,  J.  This  Is  an  action  of  assumpsit, 
brought  to  recover  the  rent  of  a  farm  alleged 
to  be  due  from  the  appellants  to  the  appellee. 
The  narr.  contahis  the  usual  money  counts, 
and  in  addition  thereto  two  special  counts,  viz.  r 
One  that  the  appellee  rented  the  farm  to  the 
appellants  for  one  year,  and  the  appellants 
held  over  for  another  year,  but  have  not  paid 
the  rent  for  the  second  year;  the  other,  that 
the  appellants  were  Indebted  to  the  appellee  In 
the  sum  of  $200  for  the  rent  of  the  farm,  and. 
In  consideration  of  forbearance  to  "press  the 
collection"  thereof,  promised  to  pay  the  same 
by  the  Ist  day  of  December,  1805,  but  did  not 
do  so.  The  appellee  offered  in  evidence  a  writ- 
ten contract  signed  by  both  the  appellants  and 
the  appellee,  and  dated  the  1st  day  of  October, 
1883,  by  which  it  was  agreed  that  "John  Buck 
has  rented  his  farm  on  which  he  now  resides 
to  the  said  Thomas  A.  Hobbs  and  Stephen  R. 
Hobbs  for  one  year,  containing  one  bimdred  & 
thirty-six  acres,  for  the  sum  of  two  hundred 
dollars."  The  appellants  offered  oral  evidence 
tending  to  prove  that  Stephen  R.  Hobbs  sign- 
ed the  paper  as  surety  only  for  his  brother. 
On  application  of  the  appellee  the  court  ruled, 
as  matter  of  law,  the  case  having  been  tried 
without  the  intervention  of  a  Jury,  that  "by 
the  true  construction  of  the  agreement  offered 
in  evidence  the  defendants  were  co-tenants  of 
the  plaintiff  of  the  property  therein  named." 
There  was  a  special  exception  to  this  prayer, 
(the  second  asked  for  by  the  plaintiff),  as  well 
as  to  the  plaintiff's  third  prayer,  hereinafter 
referred  to,  upon  the  ground  there  was  no  evi- 
dence in  the  case  legally  sufficient  to  support 
them.  In  granting  the  prayer  already  stated, 
as  well  as  the  plaintiff's  third  prayer,  we  think 
the  court  committed  no  error.  Evidence  tend- 
ing to  show  that  Stephen  R.  Hobbs  was  a  mere 
surety  might  be  available  for  the  purpose  of 
determining  the  rights  of  Stephen  as  against 
his  brother,  Thomas  Hobbs,  but  not  for  the 
purpose  of  altering  the  legal  effect  of  the  writ- 
ten instrument.  It  is  by  that  the  parties  have 
deliberately  chosen  to  express  their  agreement. 
All  oral  stipulations  must  be  regarded  as 
merged  in  It.  This  is  the  general  rule,  and, 
though  there  are  certain  exceptions  to  its  appli- 
cation, it  is  sufficient  to  say  that  there  are  no 
facts  in  this  case  that  prevent  the  general  rule 
from  applying.  Grove  v.  Rentch,  26  Md.  367. 
Here  the  parties  specifically  agree  that  the 
appellee  has  rented  to  both  the  appellants, 
thereby  clearly  establishing  the  relation  of  land- 
lord and  tenant  between  the  appellee,  as  land- 
lord, and  both  the  appellants,  as  tenants.  The 
third  prayer  of  the  appellee  asserted  the  propo- 
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sition  that  If,  after  the  tennlnatlon  of  the 
year  meutloned  in 'the  agreement,  the  appel- 
lants "remained  in  possession  of  the  property, 
as  they  had  held  it  during  that  year,  with  the 
appellee's  assent,  then  they  became  the  ten- 
'  ants  of  the  appellee  at  the  rent  named  in  the 
agreement."  This  prayer  required  two  things 
to  be  established  before  the  relation  of  landlord 
and  tenants  could  be  foimd  for  the  second 
year,  viz.:  First,  that  the  appellants  remained 
in  possession;  and,  second,  that  such  holding 
over  was  with  the  appellee's  consent.  The 
words,  "as  they  held  it  during  the  first  year," 
do  not  affect  the  legal  proposition;  for.  If 
they  remained  in  possession  during  the  second 
year,  whether  or  not  precisely  in  the  manner 
and  form  of  the  possession  of  the  first  year, 
and  with  the  landlord's  assent,  their  posses- 
sion will  be  referred  to  their  agreement  to  rent, 
and  the  relation  of  landlord  and  tenant  must 
be  held  to  exist.  Under  such  circumstances, 
the  law  implies  a  new  renting,  without  a  defi- 
nite period  of  Its  termination.  Hall  v.  Myers, 
43  Md.  450. 

But  it  is  objected  that  there  was  no  evidence 
legally  sufficient  to  support  the  prayer.  Now, 
the  defendants.  It  Is  true,  dli  ofFer  evidence 
tending  to  show  that  Stephen  Hobbs  did  not 
remain  in  possession  during  the  second  year, 
and  In  fact  had  never  occupied  the  property. 
But  the  prayer  Is  not  based  upon  this  theory 
of  the  evidence.  It  would  have  been  perfectly 
proper  for  the  appellants  to  have  asked  an  in- 
struction as  to  what  the  law  was,  in  case  the 
Jury  found  that  but  one  of  the  appellants  had 
continued  in  possession  after  the  first  year. 
But  this  was  not  done,  and  the  only  question 
now  is,  was  there  any  evidence  in  the  case 
that  both  the  appellants  continued  hi  posses- 
sion after  the  firat  year  with  the  appellee's 
consent?  And  that  the  possession,  whatever  it 
was,  was  with  the  appellee's  consent,  is  not 
controverted.  That  there  was  evidence  of  the 
appellants'  possession,  we  think,  in  the  present 
condition  of  the  record,  cannot  be  successfully 
controverted.  The  appellee  testified  that  "the 
defendants  continued  on  in  possession  of  said 
farm  after  the  expiration  of  the  year.  Just  as 
they  had  held  it  during  that  year."  This  is 
an  explicit  declaration  that  the  defendants 
(both  of  them)  were  in  possession  both  years, 
and  that  the  possession  of  each  year  was  the 
same.  There  is  no  qualification  as  to  the 
positive  character  of  the  possession  in  either 
year;  and  if  the  Jury  chose  to  believe  this  state- 
ment, without  modifying  It  by  what  was  subse- 
quently testified  to  by  the  witnesses  for  the 
appellants,  they  would  have  been  able  to  find 
the  possession  of  both  the  appellants  continued 
uninterruptedly  during  both  years.  Here  the 
court  was  acting  as  both  court  and  jury,  and 
was  entirely  without  error,  hi  considering  its 
rulings,  as  If,  in  its  provhice  as  a  court.  It  was 
instructing  a  jury.  Green  v.  Ford,  35  Md.  82. 
tt  is  true,  as  we  have  said,  there  was  other 
evidence  to  the  effect  that  Stephen  Hobbs  did 
not  retain  the  possession  during  the  second 
year,  but  whether  this  was  the  fact  or  not 


was  a  question  to  be  determined  by  the  court 
when  discharging  the  function  of  a  jury.  The 
prayers  offered  by  the  appellants  fall  to  state 
any  fact,  or  omission  in  the  proof  of  facts,  up- 
on which,  as  matter  of  law,  the  court  was 
called  to  declare  that  Stephen  B.  Hobbs  was 
not  responsible  for  the  second  year's  rent. 
Where  a  court  is  called  upon  to  discbarge  the 
functions  of  both  judge  and  jury,  the  sanie 
rules  as  to  Instructions  apply  as  would  apply  if 
there  was  a  jury.  Lyon  v.  George,  44  Md. 
302.  Now,  this  Instruction  would  manifestly 
be  Improper  to  be  given  to  a  jury.  It  is  a 
general  denial  of  the  plaintiff's  right  to  recover 
as  against  Stephen  Hobbs,  but  it  submits  no 
proposition  of  law,  and  therein  differs  from 
the  prayer  that  there  Is  no  evidence  legally 
suiScient  for  the  plaintiff  to  recover,  as  was 
I>ointed  out  by  this  court  tn  the  case  of  Rail- 
road Co.  v.  Carter,  59  Md.  311.  It  talies  away 
from  the  jury  its  province  of  welghhig  the 
evidence,  of  determining  upon  the  credibility  of 
witnesses,  and  of  finding  the  proper  inferences 
of  fact  from  the  several  matters  offered  in 
proof.  It  therefore  entirely  ignored  tlie  sepa- 
rate functions  of  court  and  jury,  and  was  prop- 
erly rejected.  Reler  v.  Strauss,  54  Md.  291: 
Dorsey  v.  Harris,  22  Md.  88.  Fhiding  no 
error,  the  judgment  will  be  affirmed.  Judg- 
ment affirmed. 


LAKE  ROLAND  EL.  RY.  CO.  v.  WEIR  et  tl. 

(Court  of  Appeals  of  Maryland.    June  23,  1S97.) 

Eminent  Domain— Bvidbmck. 

1.  The  admission  of  immaterial  testimony  with- 
out objection  does  not  authoiixe  immaterial  t«- 
timony  in  rebuttal  thereof  over  objection. 

2.  In  an  action  to  recover  the  damages  done  to 
a  lot  by  the  coustnictiou  of  an  elevated  railiO)i<i 
opinion  evidence  as  to  damages  doue  an  adjoin- 
ing lot  cannot  be  contradicted  by  proof  of  the 
amount  received  by  the  owners  of  the  lot  in  aet- 
tlement  of  such  damages. 

Appeal  from  court  of  common  pleas. 

Action  by  Levi  0.  Weir  and  others  agalniit 
the  Lake  Roland  Elevated  Railway  Company 
for  damages.  From  a  judgment  for  plain- 
tiffs, defemdant  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, FOWLER,  PAGE,  and  BOYD.  JJ. 

I.  N.  Steele,  J.  E.  Semmes,  and  Francis  K. 
:  Carey,  for  appellant    Wm.  S.  Thomas,  for 
appellees. 

BOYD,  J.    The  appellees  recovered  a  judg- 
ment against  the  appellant  for  damages  sus- 
tained by  them  by  reason  of  the  erection  by 
the  appellant  of  a  structure  for  its  elevated 
railway  In  front  of  their  property  on  North 
'  street,  in  the  city  of  Baltimore.     AaJolnlng 
'  the  appellees'  property  was  what  was  known 
'  as  the  "Maiyland  Paint  Works,"  which  be- 
longed to  the  estate  of  Susanna  Popplein,  of 
which  the  Safe-Deposit  &  Trust  Company  of 
Baltimore  was  trustee.    In  the  course  of  the 
examination  of  witnesses,  W.  W.  McClellan. 
a  real-estate  expert,  who  was  i»roduced  oo 
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behalf  of  the  appellees,  testified  that  be  bad 
been  employed  by  the  safe-deposit  and  trust 
company  to  place  a  valuation  on  the  Popplein 
lot  In  a  division  of  tbe  property  which  was 
contemplated  by  tbe  heirs;  that  he  had  es- 
timated the  value  of  the  lot  prior  to  the  erec- 
tion of  the  elevated  railway  at  $21,687,  and 
then  deducted  20  per  cent,  to  represent  the 
damage  done  by  it,  and  that  In  his  opinion 
$17,500  represented  its  value  after  allowance 
had  been  made  for  the  damage  done.  He 
stated  that  he  bad  not  discussed  with  the 
trustee  the  effect  of  tbe  structure  upon  the 
market  value  of  the  lot.  John  W.  Marshall, 
who  is  secretary  of  the  trust  company,  and 
who  supervised  the  proceedings  by  which 
the  property  was  allotted  to  two  of  the  Popp- 
lein heirs,  was  called  by  tbe  defendant.  He 
testified  to  tbe  fact  that  Mr.  McCIellan  had 
been  called  upon  to  name  a  valuation,  so  it 
could  be  submitted  to  the  family;  that  he 
had  no  recollection  that  in  bis  conferences 
with  blm  tbe  elevated  structure  was  ever  dis- 
cussed or  taken  Into  consideration;  that  he 
(the  witness)  bad  appraised  tbe  property  at 
$15,000,  and  be  "never  thought  that  that  par- 
ticular piece  of  property  was  Injured  by  rea- 
son of  the  structure,"  and  gave  bis  reasons 
for  that  opinion.  Tbe  witness  was  then  ask- 
ed tbe  following  question:  "You  spoke  of  a 
compromise  between  the  Lake  Roland  Com- 
pany and  tbe  Safe-Deposit  &  Trust  Company 
of  Baltimore,  trustee.  State  whether,  after  the 
litigation  was  compromised,  the  safe-deposit 
and  trust  company,  as  trustee,  executed  a  deed 
of  release,  for  a  sum  of  money,  to  tbe  Lake 
Roland  Elevated  Railway  Company,  author- 
izing it  to  maintain  their  tracks  opposite  the 
structure."  The  question  was  objected  to, 
and  the  record  does  not  show  whether  it  was 
answered  or  not;  but  the  defendant  then  of- 
fered in  evidence  a  certified  copy  of  a  release 
from  tbe  trustee  to  the  railway  company, 
which,  after  reciting  the  receipt  of  $500  in 
full  settlement  of  all  claims  against  tbe  com- 
pany for  or  on  account  of  the  construction  or 
maintenance  of  the  elevated  railway,  releas- 
ed the  company  from  all  damages.  The  plain- 
tiff having  objected  to. the  admission  of  the 
release,  the  court  sustained  the  objection, 
and  that  ruling  presents  tbe  only  question 
that  Is  before  us. 

We  cannot  see  the  relevancy  of  that  testi- 
mony, from  any  view  we  take  of  it  We  do 
not  understand  tbe  appellant  to  contend  that 
evidence  of  tbe  value  of  the  Popplein  proper- 
ty was  properly  admitted  at  the  instance  of 
tbe  ai^ellees  (the  plaintiffs  below),  but  it  Is 
contended  that.  If  It  be  conceded  that  It  was 
incompetent,  tbe  offer  of  the  appellant  was 
proper,  because  tbe  evidence  produced  by  the 
plaintiffs,  though  incompetent,  bad  been  ad- 
mitted, and  bad  injuriously  affected  tbe  de- 
fendant, and  therefore  It  was  competent  for 
it  to  meet  It  with  evidence  which  would  oth- 
erwise have  been  inadmissible.  The  general 
rule  is  that  tbe  Introduction  of  irrelevant  tes- 
timony by  one  party  will  not  Justify  tbe  In- 


troduction of  similar  evidence  by  the  other; 
for,  as  was  said  in  Walkup  v.  Pratt,  S  Har. 
&  J.  51,  "Such  doctrine  would  lead  to  endless 
confusion,  and  destroy  all  tbe  established 
rules  of  evidence."  This  rule  has  been  fol- 
lowed in  numerous  cases,  among  which  are 
Railroad  Do.  v.  Woodruff,  64  Md.  242;  War- 
ner V.  Hardy,  6  Md.  525;  Higgins  v.  Carlton, 
28  Md.  115;  Bannon  v.  Warfleld,  42  Md.  22; 
and  Goraucb  v.  Rutledge,  70  Md.  272,  17  Atl. 
76.  We  have  been  referred  to  no  case  in  this 
state  where  tbe  contrary  has  ever  been  held, 
unless  tbe  irrelevant  evidence  sought  to  be 
met  bad  been  admitted  by  tbe  court  after  ob- 
jection made  to  it  That  was  tbe  case  in 
MUbum  V.  State,  1  Md.  1.  The  court  there 
said:  "This  evidence  on  the  part  of  tbe 
plaintiff  was  objected  to,  but  tbe  court  over- 
ruled the  objection,  and  the  defendants  ex- 
cepted. Tbe  testimony  liaving  been  given  to 
tbe  Jury,  we  are  of  the  opinion  that  tbe  court 
erred  in  withholding  from  tbe  same  tribunal 
tbe  testimony  proposed  to  be  given  by  Wil- 
liam Briscoe  on  behalf  of  tbe  defendants. 
*  *  •  Were  tbe  testimony  offered  by  tbe 
plaintiff  and  allowed  by  the  court  inadmissi- 
ble, yet,  being  admitted,  tbe  defendants  had 
the  right  to  rebut  it  There  is  no  principle 
better  established,  or  more  familiar  to  the 
profession,  than  that  testimony  inadmissible 
in  Itself  becomes  competent  and  proper  by 
tbe  admission  of  other  testimony  to  which  it 
may  be  a  reply."  The  statement  in  70  Md. 
272,  17  Atl.  76,  relied  on  by  the  appellant, 
that  "In  what  we  have  said  we  do  not  wish 
to  be  considered  as  baving  any  reference  to  a 
case  where  incompetent  evidence  has  been 
admitted  on  the  one  side  which  may  Injuri- 
ously affect  the  opposite  party,"  is  In  perfect 
accord  with  this  view.  The  court  went  on 
to  say,  "It  was  decided  In  Milbnm  v.  State,  1 
Md.  14,  that  under  such  circumstances  it 
was  competent  to  contradict  it;"  thus  show- 
ing that  it  referred  to  testimony  admitted  un- 
der such  circumstances  as  existed  in  that 
case,  where  irrelevant  testimony  had  been 
admitted  notwithstanding  the  objection  of 
tbe  party  afterwards  seeking  to  rebut  It.  Tbe 
distinction  was  also  made  in  Higgins  v.  Carl- 
ton, supra,  where  It  is  said,  "Tbe  fact  that 
illegal  testimony  has  been  permitted  to  go  to 
tbe  jury  without  objection  cannot  be  urged 
as  a  ground  for  allowing  other  testimony,  in- 
admissible under  the  rules  of  evidence,  to  be 
given  when  objection  is  made."  The  distinc- 
tion is  a  perfectly  sound  one.  If,  after  ob- 
jection is  made  to  testimony,  the  trial  court 
admits  It,  the  plainest  principles  of  justice, 
to  say  nothing  of  consistency  in  the  court's 
rulings,  would  require  that  the  other  party  be 
permitted  to  meet  It.  The  ruling  of  the  court 
in  the  first  Instance  determines  It  to  be  com- 
petent, and  tbe  imrty  offering  It  should  not 
be  permitted  to  object  to  tbe  other  side  con- 
tradicting or  explaining  It  on  the  ground  that 
it  is  Incompetent,  when  the  court  has  held  at 
bis  instance  that  evidence  on  that  subject  is 
admissible.    But  tf  every  Immaterial  matter 
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suggested  by  witnesses  tIieiii8elTes,or  bronght 
ont  witbout  objection  or  the  court's  attention 
being  directed  to  It,  can  be  met  wltb  like  evi- 
dence, trials  wUl  be  uselessly  proionged,  and 
the  minds  of  the  jurors  led  away  frcMn  the 
real  issues  Intended  to  be  submitted  to  them. 
The  closer  jurors  can  be  kept  to  the  lines 
that  separate  suitors,  the  more  likely  will 
justice  be  done  by  them.  If  the  CTidence  be 
clearly  irrelevant.  It  should  not  be  admitted 
on  the  ground  that  other  irrelevant  evidence 
had  already  been  introduced,  unless  the  lat- 
ter was  admitted  by  the  court  after  objection. 
If  the  irrelevant  evidence  is  ofEered  by  one 
party,  the  other  side  should  object  to  it;  and, 
if  it  be  given  before  its  irrelevancy  is  appar- 
ent, the  court  should  strike  it  out  on  proper 
application. 

But,  if  the  appellant's  views  on  that  ques- 
tion had  been  adopted,  this  release  was  not 
admissible  for  other  reasons.  The  testimony 
of  Mr.  McGIellan  simply  showed  his  opinion 
of  the  damages  to  the  Popplein  lot  by  the 
erection  of  this  elevated  structure.  If  that 
bad  been  relevant  to  the  issues  In  this  case, 
his  valuation  could  not  be  contradicted  by 
any  recitals  in  that  release.  Mr.  McClellan 
was  not  a  party  to  it,  and  he  says  he  had 
not  discussed  with  the  trustee  the  effect  of 
the  structure  upon  the  market  value.  If  the 
object  was  to  show  that  the  trustee  was  of 
the  opinion  that  the  damage  was  less  than 
Mr.  McClellan  had  estimated  it,  the  testimo- 
ny of  Mr.  Marshall,  who  reipresented  the 
trustee,  which  was  admitted  without  objec- 
tion, was  that  he  "never  thought  that  that 
particular  piece  of  property  was  injured  by 
reason  of  the  structure."  If  Mr.  Marshall 
was  mistaken  In  his  opinion,  that  mistake  en- 
tered into  the  consideration  of  the  release, 
and  it  did  not  fairly  represent  the  damage 
done  to  the  property.  If  he  was  correct,  the 
jury  had  the  benefit  of  his  opinion,  and  that, 
too,  in  a  more  favorable  light  to  the  appel- 
lant than  it  would  have  had  from  the  release. 
Mr.  Marshall  also  testified  that,  wh«i  Mr. 
McClellan  gave  his  opinion  of  the  value  of 
the  property,  "the  structure  was  complete, 
the  compromise  was  fully  consummated,  and 
there  was  the  property;  that  McClellan  ap- 
praised it  as  it  then  stood."  In  point  of  fact, 
the  release  was  executed  nearly  two  months 
before  Mr.  McClellan  made  his  report  to  the 
trustee.  It  is  possible  that,  if  the  trustee  had 
known  his  opinion  of  the  damage  done  to 
the  lot  before  the  case  was  compromised,  it 
might  have  demanded  more;  but,  be  that  aa 
it  may,  his  testimony  could  not  be  rebutted 
in  the  way  proposed,  even  if  it  be  conceded 
that  it  could  be  by  proper  evidence.  If  the 
owner  or  representative  of  the  Popplein  lot 
saw  proper  to  accept  $500  in  full  of  all  dam- 
ages occasioned  by  the  building  of  that 
sti-ucture,  it  could  not  possibly'  bind  the  own- 
ers of  the  lot  involved  in  this  controversy  to 
any  such  sum,  or  reflect  upon  the  real  dam- 
age sustained  by  them.  The  front  on  North 
street  of  the  appellees'  properly  waa  06  feet. 


while  that  of  the  Popplein  lot  was  less  tba.i» 
66.  The  two  properties  were  used  for  wholly 
different  purposes.  The  construction  of  tlie 
elevated  railway  might  affect  them  veiy  dif- 
ferently, and  the  owners  might  differ  as  to 
the  advisaldllty  of  settling  the  disputes  with 
the  appellant  out  of  court,  rather  tlian  have 
the  annoyance  and  expense  of  a  jury  triaX 
But  If  the  officers  of  the  company  thougtit 
$000  was  a  full  compensation  for  all  damages 
sustained  by  that  lot,  and  for  that  reason  ex- 
ecuted the  release,  it  could  not  be  offered  In 
evidence  in  this  case.  It  would  be  equiva- 
lent to  permitting  the  appellant  to  offer  the 
imswom  statement  of  third  persons,  not  par- 
ties to  this  suit,  to  contradict  the  ei;idence' 
of  a  witness  who  is  under  oath  and  subject 
to  the  cross-examination  of  the  appellant's 
attorneys.  If,  then,  the  evidence  of  Mr.  Mc- 
Clellan had  been  relevant,  or  had  been  admit- 
ted after  objection,  it  could  not  have  been 
met  with  evidence  of  this  character.  Other 
objections  were  urged  to  the  admission  of 
the  certified  copy  of  the  release  offered,  but 
it'is  unnecessary  to  discuss  them.  The  Judg- 
ment must  be  affirmed.  Judgment  affirmed, 
with  costs. 


McCOLGAN  V.  BAJLTIMORB  BELT  R.  CO. 
(Court  of  Appeals  of  Maryiami.    June  24,  1897.) 

COHBTHUCTION      OF      RlILROAD  —  ObSTRUCTIOS      Or 
U.NAC08PTBU  STREBT— DaUAOBS  TO  PbI- 

VATE  Pkopektt— Remedy. 
Code,  art.  23,  §  1G9,  provides  that  when 
neoessary,  in  the  location  of  n  railrond.  to  occu- 
py any  public  way,  the  authorities  iiaving  diaree 
thereof  and  the  railroad  company  may  a^ree  on 
the  terms  of  occupation,  or.  in  case  of  disagree- 
ment, the  company  may  appropriate  a  right  of 
way,  and  shall  be  responsible  for  injories  donr 
to  adjacent  private  property.  Acts  1890,  c.  139. 
authorized  the  construction  of  the  B.  Railroad, 
and  an  ordinance  provided  for  its  construction 
through  the  city  of  B.,  reciting  that  for  any 
iinnl  judgment  recovered  under  Code,  art.  23,  f 
169,  for  injuries  to  private  property  by  such  lo- 
cation, the  owner  of  the  judgment  should  hare 
the  right  to  enjoin  the  operation  of  the  rail- 
road if  the  judgment  were  not  paid  in  a  pre- 
scribed time.  Tlie  road  was  constructed  tUrongli 
a  street  which  had  been  dedicated  to  the  city, 
but  never  accepted.  An  abutting  owner  recov- 
ered judgment,  and  sought  to  collect  it  by  an  in- 
junction. Held,  that  tlie  injury  was  merely  one 
for  which  the  railroad  company  was  liable  at 
common  law,  and  was  not  withm  the  ordinance. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  Charles  C.  McCoIgan  against  the  Bal- 
timore Belt  liailroad  Company  for  an  injunc- 
tion. From  a  decree  dismissing  the  bill,  plain- 
tiff appeals.    Affirmed. 

Argued  before  McSHEBKY,  C.  J,  and  FOW- 
LEK,  BOYD,  PAGE,  BRYAN,  BRISCOE,  and 
EUSSUM,  JJ. 

James  McOolgan,  for  appellant  W.  Irvine 
Cross,  for  appellee. 

RU8SUM,  J.  The  appeUont  recovered  a 
judgment  against  the  appellee,  wUch  was  af- 
firmed on  appeal  by  this  court  (35  AtL  S^: 
asd,  00  payment  or  aettiemeot  thereof  taavli« 
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been  made,  he  filed  a  bill  In  the  drcnlt  conrt 
of  Baltimore  city,  praying  an  Injtmction  to  re- 
strain the  operation  of  tlie  appellee's  railroad 
unUl  his  judgment  was  satisfied,  baaing  his 
claim  to  this  relief  on  Ordinance  No.  88  of  the 
mayor  and  city  council  of  Baltimore,  approved 
May  14,  1890.  The  appeUee  filed  its  answer, 
denying  that  the  ordinance  hi  question  gives 
the  remedy  by  Injunction  for  any  judgment  re- 
covered for  Injuries  to  private  property  by  the 
location  and  construction  of  Its  railroad;  and 
claimhig  that  the  remedy  by  Injunction  Is  dis- 
tinctly limited  to  Judgments  recovered  under 
said  ordinance,  and  denying  that  under  the 
terms  of  chapter  139  of  the  Acts  of  the  General 
Assembly  1890,  and  the  Ordinance  No.  83  of 
the  mayor  and  city  council  of  Baltimore,  the 
appellant  was  entitled  to  an  Injimction  pro- 
hibiting tlie  operation  of  its  railroad.  Upon 
hearing,  the  court  below  dl.smlssed  the  bill,  and 
the  plaintifT  appealed. 

The  Baltimore  Belt  Ballroad  Company  was 
organized  under  the  general  railroad  Incoipora- 
tlon  laws  of  this  state,  for  the  purpose  of  con- 
structing a  railroad  through  parts  of  Baltimore 
city  and  parts  of  Baltimore  county;  and,  by 
Acts  1890,  c.  139,  it  was  authorized  to  construct 
its  railroad,  or  any  part  thereof,  hi  a  tunnel, 
under  such  ordhmnee  or  ordinances  as  might 
be  passed  by  the  mayor  and  city  council  of 
Baltimore,  relating  to  the  ronte  of  such  railroad 
through  the  city  of  Baltimore,  and  the  mode, 
terms,  and  conditions  of  the  building  and  con- 
stmction  of  said  railroad  within  said  city.  By 
Ordinance  No.  83,  of  the  session  of  1889-90,  the 
consent  of  the  mayor  and  city  council  of  Bal- 
timore was  given  to  the  construction  of  said 
railroad,  and  elaborate  provisions  were  maSe 
In  regard  to  the  mode,  terms,  and  condltloDs 
of  the  constniction  of  the  road  through  the  city. 
One  of  the  conditions  of  said  ordinance  provides 
""that  for  any  final  judgment  recovered  as  pro- 
Tided  hi  section  169  of  article  23  of  the  Code 
of  Public  General  Laws,  which  Is  hereby  de- 
clared to  be  applicable  to  the  building  of  said 
railroad,  for  injuries  done  to  private  property 
by  the  location  and  construction  of  said  road, 
or  any  other  Judgrment  recovered  under  this 
ordinance,  In  addition  to  the  ordinary  remedies 
at  law.  the  owner  of  such  Judgment  shall  have 
the  right  to  enjoin  the  operation  of  said  rail- 
road, imless  the  same  Is  paid  In  sixty  days  of 
tbe  final  decision  of  the  action  in  which  auch 
Judgment  is  recovered."  The  contention  of  the 
appellant  is  that  the  judgment  referred  to  hi 
this  case  having  been  recovered  for  damages 
to  private  property,  and  not  being  paid  wlthhi 
eo  days  of  its  final  decision,  he  is  entitled  to  en- 
Jcin  the  operation  of  the  appellee's  railroad 
intU  it  has  been  paid  hi  full.  The  answer  to 
this  ccmtentlon  is  that  in  the  former  appeal  be- 
tween these  parties  it  was  clearly  shown  that 
the  city  of  Baltimore  had  not  in  any  way  ac- 
'■epted  the  street  over  which  the  plalutitr  dalm- 
•d  A  right  of  way.  It  was  a  dedicated  street 
only,  and  the  plaintiff  was  not  the  owner  of 
proi)erty  abutting  on  any  opened  street,  lane, 
«r  mUey  of  tbe  city,  and  tho-efore  tbe  dty  could 


give  no  permission  to  obstruct  or  Injure  die 
plaintiffs  right  of  way.  The  act  of  the  de- 
fendant comi)any  which  produced  the  injury  for 
which  this  judgment  was  recovered  was  an  in- 
vasion of  the  appellant's  private  rights,  for 
which  the  appellee  was  liable  at  common  law; 
and  the  ordinance  of  the  mayor  and  city  coun- 
cil of  Baltimore  under  which  the  bin  hi  this  case 
was  filed  has  no  application  to  the  case.  It 
follows  that  the  decree  appealed  from  must  be 
afilrmed.     Affirmed,  with  costs. 


MOTT  V.  POWIiBR. 
(Court  of  Appeals  of  Maryland.    June  22,  1897.) 

CoXTUACT«— VaMDITV— CONSIDEBATION. 

1.  An  agreement,  on  sufficient  consideration, 
to  act  as  administrator  without  compensation, 
is  valid. 

2.  Where  one  agrees  with  the  widow  and  diil- 
dren  of  a  decedent  to  act  as  administrator  with- 
out compensation,  and  they  become  sureties  on 
his  bond,  as  well  as  waive  the  right  of  adminis- 
tering given  them  by  Code,  art.  93,  §  18,  the 
agreement  is  supported  by  sufflcieut  considera- 
tion. 

Appeal  from  orphans'  court  of  Baltimore 
city. 

Petition  by  Elizabeth  C.  Mott,  executrix  of 
the  estate  of  George  P.  Mott,  deceased, 
against  Oscar  F.  Fowler,  administrator  de 
bonis  non  of  the  estate  of  Caleb  S.  Maltby, 
deceased,  for  the  allowance  of  a  claim  for 
commissions  alleged  to  be  due  George  P. 
Mott  as  administrator  of  the  estate  of  Malt- 
by,  deceased.  From  an  order  dismissing  tbe 
petition,  petitioner  appeals.     Afilrmed. 

Argued  before  McSHSaRT,  C.  J.,  and 
BBYAN,  FOWLEK,  PAGE,  ROBBETS, 
BOYD,  and  BRISCOE,  JJ. 

Abraham  Sharp,  for  appellant,  Emmoos 
&  Emmons  and  Robert  H.  Smith,  for  appel- 
lee. 


FOWLER,  J.  It  would  be  a  reproach  to 
the  law  if  such  a  claim  as  the  appellant  is 
making  in  this  case  could  be  recovered.  It 
appears  that  the  late  Caleb  S.  Maltby,  who 
was  a  man  of  large  means,  residing  in  the 
state  of  Connecticut,  died  there  intestate. 
The  principal  administration  upon  his  estate 
was  had  in  that  state.  But  he  also  owned 
some  valuable  leasehold  property  in  the  city 
of  Baltimore,  which  his  widow  and  two 
daughters  sold;  they  also  lieing  residents  of 
Connecticut.  They  were  advised  that  they 
could  not  malce  a  satisfactory  title  to  this 
Maryland  leasehold  estate  without  adminis- 
tering here.  Not  desiring  to  be  troubled  with 
the  details  of  this  administration,  and  only 
for  the  purpose  of  malj:lng  a  good  title  to 
property  they  had  already  sold,  they  request- 
ed the  late  George  P.  Mott,  who  was  then  in 
their  employ,  and  bad  been  for  a  long  time 
employed  by  the  late  Mr.  Maltby,  to  act  as 
administrator  without  compensation.  He  re- 
plied that  he  would  t>e  happy  to  act  in  tbe 
capacity  mentioned  U  it  would  qiare   "the 
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ladies  trouble  and  expense."  And  In  the 
same  letter  In  which  he  made  this  statement 
he  estimated  that  the  total  expenses  ot  ad- 
ministration, not  including  attorney's  fees, 
would  not  exceed  $300;  giving  the  two  items, 
vis.  state  tax  on  commissions  and  court  ex- 
puises,  and  excluding  ali  commissions  for 
liImEelf,  except,  of  course,  sufficient  to  pay 
the  state  tax  on  administrator's  commisslmis. 
But  In  addition  to  this  be  stated  again  and 
again  that  he  was  acting  without  compensa- 
tion, and,  when  congratulated  on  the  fact 
that  be  would  get  commissions  on  a  large 
estate,  he  replied  that  "it  did  not  amount  to 
anything  for  him,— only  the  honor."  But  It 
is  conceded  that  Mr.  Mott  agreed  to  act  as 
administrator  without  compensation.  He 
died,  however,  before  completing  the  adminis- 
tration, leaving  a  will  In  which  the  appellant, 
his  widow,  was  named  as  executrix.  She 
filed  a  petition  In  the  orphans'  court  of  Balti- 
more city,  claiming  commissions  for  her  bus- 
band  as  administrator  of  C.  S.  Maltby;  and 
the  com!  below  refused  to  allow  any,  and 
passed  an  order  dismissing  her  petition. 
From  this  order  she  has  apiiealed.  As  we 
baye  already  said,  the  claim  here  set  up  Is 
without  merit.  In  the  case  of  Bassett  ▼. 
Miller,  8  Md.  548,  in  which  a  widow  gave  up 
her  right  to  administer  upon  the  estate  of  her 
husband  in  consideration  of  receiving  from 
the  party  in  whose  favor  she  relinquished  all 
the  commissions  except  $100,  this  court  (Ma- 
son, J.,  delivering  the  opinion)  said,  "While 
such  contracts  should  not  be  encouraged,  it 
Is  far  better,  in  view  of  public  policy  and , 
soimd  morality,  that  they  should  be  sastained 
than  that  conduct  should  be  tolerated  by  this 
court  by  which  solemn  engagements  may  be 
repudiated,  and  fraud  and  deception  perpe- 
tiuted,  with  Impunity."  But  the  "engage- 
ment," contract,  or  whatever  It  may  be  call- 
ed, which  was  made  between  the  late  Mr. 
Mott  and  the  widow  and  children  of  the  late 
C.  S.  Maltby,  by  which  the  former  was  to 
act  as  administrator  without  commissions, 
can  be  sustained  upon  well-settled  principles 
of  law.  It  is  said  to  be  without  considera- 
tion; but  not  so.  .  The  widow  and  children, 
In  consideration  of  the  agreement  of  Mr. 
Mott,  not  only  waived  a  valuable  right  (that 
of  administering)  which  the  law  (article  93, 
{  18,  Code  Md.)  vested  In  them,  but  they  as- 
sumed the  obligation  of  sureties  on  bis  bond 
for  the  faithful  performance  of  his  duties  as 
administrator.  These  constitute  a  sufficient 
consideration.  Drury  v.  Briscoe,  42  Md.  154; 
Steele  v.  Steele,  75  Md.  477,  23  Atl.  950;  Oh- 
lendorf  v.  Kanne,  66  Md.  409,  8  Att.  351.  As 
was  said  In  MeCaw  v.  Blewlt,  2  McCord, 
Eq.  90:  "He  voluntarily  undertook  the  duty 
under  the  express  stipulation  that  he  would 
not  charge  commissions,  and  he  cannot  now 
be  permitted  to  violate  that  contract.  That 
which  was  expressly  declared  to  liave  been 
Intended  as  a  gratuity  shall  not  now  be  con- 
verted into  a  demand."  We  do  not  consid- 
er it  necessary  to  fortify  our  conclusion  by 


the  citation  of  other  authorities,  or  by  a  dis- 
cussion of  the  right  of  the  orphans'  court,  in 
its  discretion,  to  refuse  commissions  In  a 
case  like  this.  The  testator  of  the  appellant 
made  a  valid  and  binding  agreement,  which 
was  binding  upon  lilm  during  tils  life,  and 
now  that  be  is  dead  it  is  equally  binding  upon 
his  executrix.     Order  affirmed,  with  costs. 


ROYSTON  v.  HORNER. 
(Court  of  Appeals  of  Maryland.    June  23.  1897.) 
Reb  Judicata— Issobs. 
After  a  bill  to  set  aside  deeds  had  been  dis- 
missed by  a  consent  decree,  complainant  brousfat 
suit  for  the  same  purpose,  and  said  decree  was 

S leaded  in  bar.  //fid,  complainant  having  then 
ad  an  opportunity  to  set  up  fraud  in  the  rendi- 
tion of  such  decree,  and  having  failed  without 
reason  to  do  so,  he  could  not,  after  decree  against 
him  in  the  second  suit,  maintain  a  bill  to  Bet 
aside  the  consent  decree  for  fraud,  bo  as  to  per- 
mit a  setting  aside  of  ttie  deeds. 

Appeal  from  circuit  court  of  Baltimore  dty. 

Bill  filed  by  John  W.  Royston  against  Al- 
bert N.  Homer.  Prom  a  decree  dismissing  the 
bill,  the  plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, PAGE,  BOYD,  and  FOWLER,  JJ. 


Richard  S.   Culbreth,  for  appellant. 
Prentiss  Poe,  for  appellee. 


John 


FOWLER,  J.  On  the  6th  of  April.  188S, 
John  W.  Royston  filed  his  bill  hi  the  circuit 
court  of  Baltimore  city  against  the  same  ap- 
pellee against  whom  the  bill  in  this  case  was 
filed  by  him  and  his  committee.  In  the  first 
bill  he  alleged  his  own  Imbecility  and  unfitness 
to  attend  to  business;  that  he  could  be  easily 
hifluenced;  that,  whUe  In  this  condition  of 
mind,  he  had  been  induced  to  sell  to  the  appel- 
lee certain  valuable  prc^perty  for  an  Insignlfl- 
cant  sum;  that  another  and  the  appellee  com- 
bined and  conspired  to  cheat  him:  that  they, 
through  fraudulent  statements  and  promises, 
induced  him  also  to  execute  a  deed  to  the  appel- 
lee of  all  his  contingent  Interests  In  the  estate!; 
of  his  brothers  and  sisters  which  he  would  on'n 
In  the  event  of  theb:  dying  without  issue.  In 
the  bin  of  18SS,  Royston  prayed  that  aU  these 
deeds  might  be  set  aside;  that  a  receiver  might 
be  appointed  to  collect  rents,  etc.  Answers 
were  properly  filed  by  the  appellee  and  bis  al- 
leged co-conspirator,  and  In  January,  18S9,  tbe 
plaintiff  began  to  take  testimony,  and  cca- 
tinued  at  Intervals  until  15th  July  of  the  same 
year.  None  appears  to  have  been  taken  on  his 
behalf  thereafter.  The  defendants  took  no  tes- 
timony whatever.  OChe  next  step  taken  unler 
the  bill  of  18S8  was  a  decree  dated  August  28. 
1889,  which  was  passed  with  the  consent  ol  all 
the  parties,  that  the  bill  be  dismissed.  Pres- 
ently, vrhea  we  have  occasion  to  consider  the 
facts  set  forth  hi  the  bill  in  this  case.  It  win 
fully  appear  wluit  Induced,  or  at  least  what  Is 
alleged  to  have  Induced,  the  parties  to  take  this 
course.  The  bill  of  1888  havUig  been  thus  dis- 
missed, as  appears  by  the  evidence  In  this  case, 
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after  a  settlement  of  the  controveray,  the  plain* 
tiff  named  In  the  bill,  John  W.  Royston,  was, 
without  any  notice  to  him,  not  only  found  to 
b<i  a  lunatic  at  that  time,  but  it  was  adjudged 
that  he  had  been  so  for  20  years,  without  lucid 
intervals,  and  Incapable  of  the  management  of 
his  person  or  property.  Campbell  B.  Royston 
was  appointed  the  committee  of  his  person  and 
estate.  In  less  than  a  month  thereafter,  the 
bill  which  resulted  in  the  appeal  reported  In 
75  Md.  659,  24  Aa  25,  was  filed.  In  this  last- 
named  bill  filed  by  the  alleged,  lunatic  and  his 
committee,  it  is  alleged  that  the  varloua  con- 
veyances therein  named,  being  the  same  men- 
tioned In  the  bill  of  1888,  were  made  by  said 
Royston  when  be  was  In  an  unsound  condi- 
tion of  mind,  and  that  the  defendant  Homer 
had,  within  the  short  time  he  held  and  enjoyed 
the  property  so  conveyed  to  him,  received  In 
rent  the  sum  of  $4,315,  or  nearly  three  times  as 
much  as  he  had  paid  said  Royston  for  it;  and 
the  prayer  Is  that  the  deeds  be  set  aside,  be- 
cause of  the  lunacy  of  Royston,  and  that  Hor- 
ner may  be  required  to  account  for  the  rents 
which  he  has  received,  and  tliat  a  receiver  may 
be  appointed,  etc.  To  this  bill  Homer  plead- 
ed res  adjudicata,  based  upon  the  consent  de- 
cree of  August  28,  1880.  After  a  most  careful 
and  elaborate  examination  of  the  authorities, 
and  of  the  decree  Itself,  we  held  In  75  Md. 
557,  24  Atl.  25,  that  that  decree  was  a  flat  bar 
to  the  second  bill,  which,  as  we  have  seen,  was 
the  first  attempt  to  get  rid  of  the  decree  of 
1888. 

The  bUl  In  this  case,  which  may  be  called 
the  third  of  the  series,  and  the  second  vain  en- 
deavor to  avoid  the  binding  force  of  the  decree 
of  1888,  was  filed  within  a  few  montlis  after 
the  case  in  75  Md.  557,  and  24  Ati.  25,  was  de- 
cided. In  the  opinion  In  that  case  It  Is  said 
that  there  was  hi  the  bill  no  allegation  of  fraud 
in  obtaining  the  decree  of  1880,  and  that  with- 
out such  allegation  and  proof  the  decree  must 
stand.  Hence  In  the  bill  now  before  us  the 
allegation  on  which  the  appellant  bases  bis 
claim  to  be  again  heard  Is  that  the  decree  of 
1889  was  obtained  by  means  of  certain  threats 
made  to  the  sister  of  Royston  to  have  him  ar- 
rested on  the  charge  of  forging  certain  promis- 
sory notes.  It  Is  to  be  noticed  that  It  appears 
to  be  conceded  that  Royston  had  signed  the 
names  of  the  makers  of  the  notes  in  question 
without  authority.  Claiming  that  these  threats 
amount  to  fraud  and  Imposition,  the  plalntlfT 
SKain  asks  us  to  set  aside  the  decree  of  1880. 
But  the  plea  of  res  adjudicata  Is  again  inter- 
posed, as  it  was  in  the  former  case,  and  must, 
we  think,  again  prevail  as  It  did  there.  When 
in  the  former  case  the  decree  of  1889  was  plead- 
ed, the  opportunity  was  presented  to  show 
what  now  Is  alleged  to  be  true,  namely,  that 
that  decree  was  obtained  by  duress  or  fraud. 
The  alleged  facts  upon  which  this  allegation 
is  founded  were  as  well  known  to  all  the  par- 
ties then  as  now.  In  the  testimony  of  the  able 
and  distinguished  counsel,  who.  In  part  rep- 
resenting the  plaintiffs,  signed  the  agreement 
conaentlog   to  the   decree   of   18S0,  he  says: 


"Miss  Royston  told  me  that  Mr.  Homer  had 
threatened  to  prosecute  her  brother  if  the  case 
was  pressed;"  and  Miss  Royston,  to  whom  It  Is 
alleged  the  threats  were  made,  shows  very 
clearly,  In  her  testimony,  that  she  was  faUy 
informed,  before  the  decree  was  passed,  of  the 
facts  now  alleged  to  constitute  the  fraud  and 
imposition  In  obtaining  it  She  also  communi- 
cated her  Imowledge  to  other  members  of  the 
Royston  family,  and.  Indeed,  the  allegation  in 
the  bill  now  before  us  Is  that,  because  these 
same  threats  were  known  to  them,  the  sister 
who  had  charge  of  the  litigation,  and  all  of 
them,  consented  to  the  decree  which  Is  now  as- 
sailed. But  we  repeat  that,  if  they  had  the 
Id  formation  and  were  aware  of  the  facts  now 
relied  on,  they  should  have  alleged  them  in 
the  former  blU,  or  should  have  relied  upon 
them  for  the  purpose  of  replying  to  the  plea 
of  res  adjudicata.  This  rule  was  applied  recent- 
ly in  the  case  of  Wagoner  v.  Wagoner,  76  Md. 
S13,  25  Ati.  338.  We  there  said:  "It  will  not 
do  to  say  that  the  facts  relied  on  In  the  sec- 
ond bill  were  not  alleged  in  the  first  bill,  and 
could  not  therefore  have  been  proved  in  the 
first  case,  for  the  answer  Is,  It  was  the  appel- 
lant's duty  to  have  either  alleged  and  proved 
them  In  the  first  case,  or  to  have  shown  In 
this  case  some  good  reason  for  failhig  so  to 
do."  Henderson  v.  Henderson,  3  Hare,  115. 
And  this  rule  extends  not  only  to  the  questions 
of  fact  and  of  law  which  were  decided  In  the 
former  case,  but  also  to  the  grounds  of  re- 
covery or  defense  which  might  have  been,  but 
were  not,  presented.  Belolt  v.  Morgan,  7  Wall. 
622.  Now,  It  Is  manifest  that  If,  hi  the  former 
suit,  it  had  been  alleged  In  the  bill,  and  proved, 
that  the  decree  of  1880  had  been  obtained  by 
the  duress  or  fraud  now  relied  on.  It  would 
have  been  set  aside.  And,  If  no  allegation  to 
this  effect  was  made,  yet,  when  the  decree  was 
pleaded,  then  was  the  time  to  demonstrate  Its 
Invalidity,  by  reason  of  fraud  or  duress  or  on 
any  other  ground  available  at  that  time.  Rous- 
kuip  V.  Kersbner,  40  Md,  516.  And  it  cannot 
be,  as  contended  by  the  appellant,  that  simply 
because  the  first  bill  was  not  In  form  a  bill 
to  set  aside  the  decree  for  fraud,  and  this  is 
such  a  bill,  therefore  the  plea  of  res  adjudi- 
cata does  not  apply.  If  this  be  so,  ingenuity 
can  easily  destroy  the  efficiency  and  force  of 
solemn  adjudications  settling  the  rights  of 
contending  parties.  And  not  only  so;  If  such 
a  bill  as  this  may  be  filed  now,  It  can  be  done 
at  any  time,  for,  as  the  appellant  says,  "the 
text  writers  mention  no  limitation  as  to  the 
time  within  which  such  an  original  bill  may  be 
filed." 

The  conclusion  we  have  reached  is  In  no  wise 
In  conflict  with  the  numerous  authorities  cited 
to  show  that  a  decree  obtained  by  duress  or 
fraud  Is  void,  and  will  be  set  aside.  But  hav- 
ing once  had  the  opportunity  to  make  this  de- 
fepse,  and  havhig  failed  to  do  so,  or  to  give 
any  valid  reason  or  excuse  for  such  failure,  the 
rule  must  In  this,  as  it  has  been  In  all  similar 
cases,  be  rigidly  applied.  The  plea  of  res  ad- 
judicata must  prevail,  and  the  decree  of  Au- 
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gust  28,  1889,  must  stand.  We  nuiT  add  that 
this  conclusion,  which  we  have  arrlred  at  up- 
iMi  a  consideration  of  the  pleadings,  is  all  the 
more  satisfactory  to  us  because  It  brings  ns  to 
the  same  conclasion  reached  by  the  learned 
Judge  below  on  a  full  consideration  of  the 
facts,  namely,  that  the  bill  must  be  dismissed. 
Decree  affirmed,  with  costs. 


BARABASZ  t.  KABAT. 
(Court  of  Appeals  of  Maryland.    June  22,  1897.) 
Master  and  Servant— Liability  to  Third  Per- 
sons—Scope OF  Employment — Instructions. 

1.  A  pastor  rightfully  instructing  a  doorkeeper 
of  a  church  to  admit  onl^  such  as  have  tickets  is 
liable  for  injuries  resulting  from  the  use  of  un- 
necessary force  by  the  doorkeeper  in  preventing 
from  entering  one  who  had  no  ticket. 

2.  Where  it  is  sought  to  recover  of  a  master 
for  injuries  resulting  from  unnecessary  use  of 
force  by  a  servant,  and  for  injuries  sustained  by 
a  false  arrest,  and  plaintiff  can  in  no  event  re- 
cover for  the  arrest,  it  is  error  to  charge  that 
plaintifF  may  recover  if  the  servant  used  unnec- 
essary force,  there  being  evidence  that  tlie  in- 
juries sustained  resulted  from  the  arrest  alone. 

3.  A  servant  instructed  to  admit  in  a  church 
only  such  persons  as  have  tickets  cannot,  by 
directing  police  ofiBcers  to  arrest  one  who  seeks 
to  enter  without  a  ticket,  make  his  master  liable 
for  a  false  arrest  made  pursuant  thereto,  as  he 
would  not  be  acting  within  the  apparent  scope 
of  ills  employment. 

Appeal  from  Baltimore  city  court 
Action  by  Vincent  Kabat  against  Mlecssy- 
slaw  Barabasz  and  another.    From  Judgment 
for  plaintiff,  defendant  Barabasz  appeals.    Re- 
ver.sed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, BRISCOE,  ROBERTS,  and  BOYD,  JJ. 

F.  C.  Cook,  Joseph  S.  Heuisler,  and  Charles 
W.  Heuisler,  for  appellant.  W.  O.  Schloegel, 
Howard  M.  Emmona,  and  Thomas  I.  Elliott, 
for  appellee. 

BOYD,  J.  The  appellee  sued  the  appellant 
and  James  Gibbons,  Roman  Cath<^c  Arch- 
bishop of  Baltimore,  for  the  time  being  a  cor- 
poration sole,  for  an  assault  and  battery  on 
his  wife,  and  causing  her  to  be  imprisoned, 
whereby  he  alleges  he  lost  her  services  and 
the  comfort  of  her  society,  and  incurred  ex- 
pense for  medical  attention  and  medicines. 
There  are  two  counts  in  the  declaration,  the 
first  being  for  an  aasanlt  and  battery,  and  the 
second  for  false  imprisonment.  It  was  not 
pretended  at  the  trial  that  either  of  the  de- 
fendants personally  committed  the  assault  or 
procured  the  arrest  of  Mrs.  Kabat,  but  the 
plaintiff  sought  to  hold  them  responsible  for 
the  acts  of  one  Joseph  Moles,  who  was  al- 
leged to  be  the  agent  of  the  defendants.  At 
the  conclusion  of  the  plaintiff's  testimony,  the 
court  below  instructed  the  Jury  that  there  was 
no  legally  sufficient  evidence  to  establish  any 
liability  on  the  part  of  the  defendant  corpora- 
tion, and  a  verdict  waa  at  once  entered  ac- 
cordingly. The  case  then  proceeded  against 
the  appellant  alone,   resulting  In  a  verdict 


against  him.  He  waa  at  the  tbne  of  the  al- 
leged assault  and  imprisonment  the  pastor  of 
the  Holy  Rosary  Church  in  the  city  of  BalU- 
more,  having  been  appohited  by  Cardinal  Gib- 
bons, archbishop  of  that  archdiocese.  The  ev- 
idence showed  that  according  to  the  discipline 
and  govemm^it  of  the  Roman  Catholic  church 
the  pastor  'is  the  admtailstrator  and  agent  of 
the  archbishc^,  who  is  considered  as  the  owner 
of  the  church  property."  He  tias  charge  of 
the  "temporalities"  of  the  church;  that  Is  to 
say,  the  revenues  of  the  church  derived  from 
pew  rents,  Sunday  and  other  collections,  grave- 
yard charges,  school  fees,  and  donati(Hi8. 
Some  of  the  parishioners  of  the  appellant  took 
a  very  decided  stand  against  him,  and  he 
seems  to  have  had  some  very  troublesome  and 
unruly  people  in  his  congregation.  Without 
undertaking  to  give  in  detail  all  that  occurred. 
It  was  shown  that  the  ai^>ellant  Iiad  been  as- 
saulted and  otherwise  maltreated  by  some  of 
them  in  the  church,  as  well  as  elsewhere. 
Their  conduct  indicated  an  utt«'  disregard  for 
the  house  of  Ood,  as  w^  as  a  total  lade  of 
respect  for  their  pastor.  At  times  they  not 
only  interfered  with  public  worship,  but  their 
language  and  treatment  of  the  appelant  could 
well  have  led  him  to  believe  that  his  personal 
safety  was  not  assured,  when  some  of  the  un- 
ruly ones  were  present.  It  became  necessary 
for  him  to  seek  the  protection  of  the  police, 
and  be  Anally  determined  that  it  would  be  best 
to  require  those  desiring  to  enter  the  church 
to  have  tickets  of  admission.  It  was  duly  an- 
nounced that  this  would  be  required,  and  it 
was  stated  where  they  oonld  be  procured.  On 
November  6,  1893,  the  day  on  which  the  al- 
leged assault  and  impriscmment  took  place, 
this  practice  was  begun.  Tickets  were  fur- 
nished to  those  ai^lylng  at  the  priest's  honse. 
which  was  adjoining  the  church,  as  well  as  by 
members  of  the  committee  who  had  tbem,  and 
doorkeepers  were  stationed  at  the  doors  to  re- 
quire those  seeking  admission  to  exhibit  them. 
The  appellant,  in  his  testimony,  gave  seTeral 
reasons  for  adopting  this  course,  but,  as  we 
understand  the  attorneys  for  the  appellee  to 
practically  concede  at  the  argument  that  un- 
der all  the  circumstances  it  was  a  reasonable 
regulation.  It  will  be  unnecessary  for  us  to  dis- 
cuss It  at  length.  The  appellant  was  certain- 
ly Justified  In  resorting  to  some  plan  that  would 
have  a  tendency  to  exclude  the  disorderly 
members  ot  his  congregation  who  had  been 
giving  trouble  themselves,  and  had  been  Incit- 
ing others  to  acts  that  were  not  only  liable 
to  bring  reproach  upon  the  church,  but  to  cause 
a  breach  of  the  peace.  The  protection  of  the 
city  police  had  been  required  at  the  8ervk;es 
of  the  church  since  July  30,  1893.  Those  de- 
siring to  enter  the  church  for  legitimate  pur- 
poses conld  readily  obtain  tickets,  and  under 
existing  circumstances  we  think  It  could  weD 
be  conceded  that  the  means  adopted  by  the  ap- 
pellant to  preserve  order,  protect  himself  from 
Insult  and  possible  injury,  and  the  church  from 
desecration,  were  reasonable  and  propa.  Ob 
November  6,  1893,  an  Immense  crowd  cat^ 
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er«<S  In  the  street  In  front  of  the  chnrch.  Some 
of  the  wltnessee  nnmbered  them  by  the  hun- 
dred, others  by  the  thousand.  Many  were 
doubtlesa  there  from  curiosity,  some  desired 
to  enter  the  church  from  proper  motives,  bat 
that  there  were  others  there  who  were  bent 
on  mischief  cannot  be  doubted.  The  police 
force  on  duty  was  considerably  increased,  and 
some  of  the  policemen  were  assaulted  and 
beaten  in  a  manner  that  indicated  that  murder 
-was  more  prominent  than  relii^n  in  the  hearts 
of  some  of  those  present  When  Mrs.  Kabat 
presented  herself  at  the  door  of  the  churdti, 
Joseph  Moles  was  there  as  a  doorkeeper,  har- 
ing  been  appointed  by  the  appellant.  He  de- 
manded a  ticliet  of  her,  bnt  she  had  none. 
Tbe  eyldence  is  somewhat  c<Hiflietlng  as  to 
what  occurred,  bnt  that  on  the  .part  of  the 
plaintiff  shows  that  she  tried  to  go  Into  tbe 
church,  and  Moles  pushed  her  baclc.  Law- 
rence Loubya,  one  of  the  plaintifTs  witnesses, 
said,  "She  was  trying  to  go  in  when  Moles 
poshed  her  ofT."  Frank  Zlelskl  said,  "When 
she  tried  to  enter  by  force,  he  [Moles]  pushed 
pretty  strong  toward  the  pavement"  She 
was  talking  in  a  loud  tone,  and  was  evidently 
Tery  much  excited.  Several  policemen  to<d£ 
hold  of  her,  and  according  to  her  evidence 
dragged  her  down  the  steps,  and  took  her  to 
the  police  station,  where  she  was  held  for 
some  hoars.  At  the  conclusion  of  the  plain- 
tiflTs  testimony  prayers  were  oflTered  on  behalf 
of  tbe  aK>eUant  which,  if  granted,  would 
have  taken  the  case  from  the  Jury.  They 
were  rejected,  bnt,  as  we  do  not  find  any  ex- 
ception to  that  ruling,  we  will  proceed  at  once 
to  the  consideration  of  the  other  rulings  of  the 
court. 

Tbe  first  exception  was  to  the  refusal  of 
the  court  to  permit  a  qnestlon  to  be  asked 
one  of  the  plaintiff's  witnesses,  but  it  has 
not  been  pressed  in  this  court.  After  the 
c-onclusicm'of  all  the  testimony,  the  plaintiff 
offered  five  prayers  and  the  defendant  eig^t, 
all  of  which  were  rejected,  excepting  the  de- 
fendant's eighth,  and  the  court,  in  lieu  of  the 
rejected  prayers,  gave  instructions  of  Its  own. 
The  eighth,  which  was  granted,  was  in  refer- 
ence to  the  measure  of  damages  in  ease  the 
plaintiff  recovered.  The  instructions  of  the 
court  were  divided  into  three  parts,  the  first 
being  applicable  to  tbe  first  count,  tlie  sec- 
ond to  the  second  count  and  the  third  hav- 
ing reference  to  the  bnraen  of  proof.  By  the 
first  the  Jnry  was  instructed  that  if  they 
found  "that  one  Joseph  Moles  acted  as  door- 
keeper of  the  chnrch  by  appointment  of  the 
defendant  as  Its  pastor,  with  Instructions  to 
admit  only  persons  provided  with  tickets  of 
admission,  and  that  while  so  acting  the  plain- 
tiff's wife  presented  herself  for  admission 
withont  such  ticket;  and  If  yon  further  find 
that  said  Moles  laid  his  bands  upon  the  plaln- 
tltTs  wife,  using  more  force  than  was  rea- 
sonably necessary  nnd«r  the  circumstances 
to  keep  her  out,  or  to  prevent  obstruction  of 
the  passage  to  the  church  dow,— then  tbe 
plaioUff  is  entitled  to  rec«>rer."  It  beliv 
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shown  that  Moles  was  appointed  doorkeei;>er 
by  the  defendant  with  Instructions  to  only 
admit  those  who  had  tickets,  it  would  seem 
clear  that  he  was  acting  within  the  scope  of 
his  en4}loyment  when  he  refused  to  admit 
Mrs.  ICahat  nnless  she  produced  a  ticket. 
Moles  testified  "that  he  was  placed  at  the 
door  by  Father  Barabasz,  who  told  him.  If 
they  had  tickets,  to  let  them  in,  and  if  they 
had  no  tickets  to  keep  them  out."  If  we  as- 
sume, as  we  may  well  do,  that  the  defendant 
did  not  intend  Moles  to  nse  more  force  than 
was  necessary,  and  even  went  so  far  as  to 
forbid  him  from  using  any  force,  he  cannot, 
for  those  reasons  alone,  be  relieved  from  lia- 
bility for  the  acts  of  Moles.  As  his  employ- 
ment was  to  keep  those  out  who  had  no  tick- 
ets, his  master  or  prlncii>al  was  liable  if  he 
used  more  force  than  was  reasonably  neces- 
sary for  that  purpose,  to  the  injury  of  a 
third  person,  t>ecause  tbe  act  was  done  in  the 
course  of  the  master's  service,  and  for  Uls 
benefit,  within  the  scope  of  his  employment. 
The  principle  is  well  stated  in  Evans  v.  Da- 
vidson, 53  Md.  245.  Judge  Alvey,  in  deliver- 
ing the  opinion  of  the  court  said:  "In  one 
sense,  when  there  is  no  express  command  by 
the  master,  all  vn:ongful  acts  done  by  the 
servant  may  be  said  to  be  beyond  the  scope  of 
the  authority  given;  but  the  liability  of  the 
master  Is  not  determined  npon  any  such  re- 
stricted interpretation  of  the  authority  and 
duty  of  the  servant.  If  the  servant  be  acting 
at  the  time  in  the  course  of  his  master's  serv- 
ice, and  for  his  master's  benefit  within  the 
Bcope  of  his  employment  then  bis  act,  though 
wrongful  or  negligent  is  to  be  treate<i  as 
that  of  the  master,  although  no  express  com- 
mand or  privity  of  the  master  be  shown." 
And  this  court,  in  Tome's  Case,  in  39  Md. 
36,  and  in  Western  Maryland  R.  Co.  v.  Frank- 
lin Bank  of  Baltimore,  60  Md.  36,  approv- 
ed the  statement  of  Story  on  Agency  that 
the  principal  is  'liable  to  third  persons  in  a 
clvU  salt  for  the  frands,  deceits,  conceal- 
ments, misrepresentations,  torts,  negligences, 
and  other  malfeasances  or  misfeasances  and 
omissions  of  duty  of  his  agent,  in  the  course 
of  his  employment  although  the  principal  did 
not  authorize,  or  Justify,  or  particU)ate  In,  or 
Indeed  Imow  of,  such  misconduct,  or  even  If 
he  forbade  the  acts,  or  disapproved  of  them. 
In  all  such  cases  the  rule  applies,  respondeat 
superior;  and  it  is  founded  upon  public  ix>llcy 
and  convenience."  But  although  those  prin- 
ciples are  well  established  in  this  state,  as 
well  as  elsewhere,  yet  under  the  facts  of  this 
case  the  above  instruction  was  erroneous. 
The  testimony  shows  very  clearly  that  most 
of  the  Injury  to  Mrs.  Kabat  complained  of 
may  have  been,  and  most  probably  was,  sus- 
tained after  the  police  took  cliarge  of  her, 
and  not  by  Moles  laying  his  hand  on  her, 
even  If  done  tn  the  violent  manner  that  some 
of  the  plaintiff's  witnesses  speak  of.  Tbe 
plaintiff  was  only  entitled  to  recover  for  the 
loss  of  the  services  of  his  wife  and  of  her  so- 
ciety, and  for  tte  aqpeaae  he  iiad  Incurred; 
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and  if  the  acts  of  Moles  referred  to  In  that 
Instruction  did  not  cause  such  injuries  to  Mrs. 
Kabat,  as  to  produce  some  of  those  results, 
the  plaintiff  was  not  entitled  to  recover  at  all. 
It  was  therefore  error  to  allow  a  recovery 
on  the  finding  of  the  fact  that  Moles  laid  tils 
hands  on  the  plaintlfTs  wife,  using  more  force 
than  was  reasonably  necessary,  which  this  in- 
struction practically  did,  as  there  was  no  con- 
troversy at>out  the  other  questions  contained 
in  it.  Nor  did  the  granting  of  the  eighth 
prayer  of  the  defendant  correct  this  error,  as 
it  (mly  applied  to  the  measure  of  damages  if 
the  Jury  found  for  the  plaintiff,  wliile  the 
court's  instruction  told  them  under  what  cir- 
cumstances they  could  find  for  the  plaintiff. 
The  Jury  may  have  believed  that  Moles  did 
use  more  force  than  was  necessary,  but  may 
also  have  believed  that  the  injuries  sustained 
by  Mrs.  Kabat  were  caused  by  the  treatment 
of  the  police  after  they  had  talcen  charge  of 
her,  and  not  by  what  Moles  did;  but  there 
was  nothing  in  the  Instruction  granted  that 
informed  them  that  that  would  make  any  dif- 
ference as  to  the  right  of  the  plalntlfC  to  re- 
cover at  all.  Nor  does  the  third  instrucdmi 
of  the  court,  in  reference  to  the  burden  of 
proof,  cure  the  defect  in  the  first.  After  say- 
ing that,  if  the  Jury  found  the  facts  set  ont 
in  the  first  instruction,  the  plaintiff  was  enti- 
tled to  recover,  it  did  not  suliiclently  protect 
the  defendant  to  grant  the  third  instruction, 
which,  to  say  the  least,  was  not  very  clearly 
stated. 

The  second  instruction  we  also  think  was 
erroneous.  Although  we  have  said  above  the 
defendant  might  be  liable  for  assault  If  Moles 
used  more  force  than  was  reasonably  neces- 
sary to  keep  Mrs.  Kabat  out,  or  to  prevent 
obstruction  of  the  passage  to  the  church  door, 
for  such  damages  as  the  plaintiff  can  recover, 
yet  that  Is  because  the  act  of  Moles  was  in 
the  line  of  his  employment.  But  we  find 
nothing  in  the  record  that  would  justify  us 
in  saying,  or  the  Jury  in  finding,  that  the  de- 
fendant ever  in  any  way,  expressly  or  im- 
pliedly, authorized  Moles  to  have  her  arrest- 
ed and  held  in  custody  for  presenting  herself 
at  the  church  door  without  a  ticket.  Such 
an  act,  if  done  by  Moles,  was  clearly  not  with- 
in the  scope  of  his  employment,  and  no  such 
authority  can  be  Inferred.  Yet  by  this  in- 
struction the  jury  was  told  that  if  they  found 
that  the  plaintiff's  wife,  while  acting  in  a 
quiet  and  orderly  manner,  without  in  any 
wise  disturbing  the  peace  of  the  congrega- 
tion, or  unreasonably  obstructing  the  en- 
trance to  the  church,  was  arrested  and  held 
in  custody  by  the  police,  at  the  Instance  of 
said  Joseph  Moles,  while  acting  as  doorkeep- 
er as  above  stated,  for  no  other  reason  than 
presenting  herself  at  the  church  door  without 
a  ticket,  then  the  plaintiff  is  entitled  to  re- 
cover. If  Moles  did  have  her  arrested  for 
that  reason  alone,  it  was  wholly  unjustifia- 
ble, but  we  know  of  no  authority  that  would 
bold  his  principal  responsible  for  that  act  un- 
der such  circumstances  aa  existed  In  this 


case.  The  reascmlug  of  the  decisions  of  this 
court  in  Carter  v.  Machine  Co.,  51  Md.  2tM); 
Improvement  Co.  v.  Steinmeier,  72  Md.  313, 
20  AtL  188;  Baker's  Case,  77  Md.  462,  26 
Atl.  867;  Brewer's  Case,  78  Md.  394,  28  AU. 
615;  Kirk  v.  Garrett,  84  Md.  383,  35  AtL 
1089,— and  cases  cited  by  them,  would  seem 
to  preclude  a  recovery  from  the  defendant 
for  such  an  act  of  Moles,  and  we  will  not 
cite  other  authorities  on  the  subject.  The 
testimony  shows  ttiat  the  police  officers  were 
sent  there  by  the  city  authorities  to  preserve 
order,  and  they  were  eyewitnesses  to  what 
occurred.  They  knew,  as  well  as  Moles  did, 
what  Mrs.  Kabat  was  doing;  and  unless  sbe 
was,  in  their  opinion,  violating  the  law,  they 
bad  no  right  to  arrest  her.  Moles  cotUd  give 
them  no  such  right,  and  certainly  could  not 
require  them  to  arrest  her.  It  is  not  pretend- 
ed that  the-  defendant  attempted  to  confer 
any  express  authority  on  Moles  to  have  any 
one  arrested  because  be  presented  himself  at 
the  church  door  without  a  ticket,  and  such 
an  authority  cannot  be  implied.  There  is 
nothing  to  suggest  that  he  supposed  an  arrest 
would  or  could  be  made  for  such  a  cause,  or 
that  the  police  officers  of  the  city  would  be 
guilty  of  such  a  flagrant  violation  of  their  duty 
as  to  do  so,  at  the  instance  of  Moles,  although 
they  knew  as  well  as  he  did  what  had  been 
done. 

As  we  tiave  Intimated,  the  third  instruction 
is  not  as  clear  as  it  might  have  been,  but,  as 
we  have  already  said  the  first  and  second,  to 
which  it  referred,  were  erroneous,  we  need 
not  discuss  it  further. 

Being  of  the  opinion  that  the  defendant  is 
not  liable  for  the  arrest  of  Mrs.  Kabat,  even 
if  it  was  made  at  the  instance  of  Moles,  as  it 
was  not.  within  the  scope  of  his  employment, 
some  of  the  prayers  offered  by  the  defendant 
may  not  be  applicable  at  a  new  trial  of  the 
case,  but  we  will  very  briefly  refer  to  those 
that  were  rejected.  The  first  embraces  some 
matters  that  are  now  immaterial,  and  it  did 
not  fklrly  present  the  question  as  to  whether 
Moles  assaulted  Mrs.  Kabat  by  forcibly  push- 
ing her  away.  The  second  leaves  out  of  con- 
sideration the  theory  of  the  plaintiff  that 
there  was  an  assault  by  Moles  by  the  use  of 
more  force  than  was  necessary.  The  third 
ought  to  have  been  granted.  The  fourth  is 
not  now  material.  The  expression,  "if  the 
testimony  in  this  case  should  be  such  as  to 
leave  the  minds  of  the  Jury  hi  a  state  of  equi- 
poise," might  be  improved  on;  but  this  court 
said  in  Ohlendorf  v.  Kanne,  66  Md.  495,  8 
AtL  351,  that  a  prayer  which  contained  tliat 
same  expression  ought  to  have  been  granted. 
As  the  defendant  was  not  responsible  if 
Moles  did  ask  a  policeman  to  aYrest  Mrs.  Ka- 
bat, the  fifth  prayer,  if  sustained  by  the 
proof,  presents  a  proper  defense  to  the  suit; 
for,  if  the  injuries  complained  of  were  sus- 
tained by  Mrs.  Kabat  while  she  was  bt  the 
hands  of  the  police,  then,  as  we  have  already 
said,  the  plaintiC  could  not  recover.  The 
sixth  referred  to  both  counts  In  the  beginning. 
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and  then  conrlnded  wltb  reference  to  mattera 
that  only  affected  the  first.  By  changing  It 
so  as  to  make  It  applicable  to  the  charge  of 
assault.  It  can  be  made  a  good  prayer.  The 
seventh  was  properly  rejected.  It  would  be 
misleading,  and  ignores  the  impcnrtant  ques- 
tion as  to  whether  Moles  used  more  force 
than  necessary.  For  the  reasons  we  bare 
given,  the  judgment  must  be  reTersed.  As 
the  case  now  stands  bef(H«  ns,  there  can  be 
no  recovery  against  the  defendant  on  the 
second  count,  but  as  on  a  new  trial  other  evi- 
dence may  be  Introduced,  and  as  tbe  plain- 
tiff would  be  entitled  to  recover  under  tbe 
first  count.  If  he  I'an  establish  the  fact  that 
Moles  did  use  more  force  tban  was  neces- 
sary, and  thereby  caused  the  injuries  for 
which  the  plaintiff  can  recover  damages,  a 
new  trial  must  be  gi-anted.  Judgment  re- 
versed, and  new  trial  awarded,  with  costs  to 
tbe  appellant. 


STATE  (SPENGEMAN,  Prosecutor)  v.  PAIi- 
ESTINB  BLDG.  ASS'N  OP  HUD- 
SON COUNTY. 
(Supreme  Court  of  New  Jersey.    June  8,  1897.) 
HuNST  Uab  and  Rbceivbd— Statittr  of  Fkai'ds. 
The  defendant  aip^ed  with  the  plaintiff  that, 
if  it  would  purchase  a  piece  of  land  which  the 
owner  had  employed  him  to  sell,  he  would  allow 
his  comiuissioa  to  the  plaintiff,  and  thus  reduce 
the  price  by  so  much.     Thereupon  the  plaintiff 
purchased  the  land,  and*  paid  the  full  stipulated 
price   to   the  owner,   who   afterwards   paid    the 
rommission  to  the  defendant.     Hrld: 

(1)  That  the  plaintiff  could,  at  common  law, 
maintain  an  action  aeiiinst  the  defendant  for 
the  amount  of  the  commission  on  the  count  for 
money  had  and  received;   and 

(2)  That  the  statute  of  frauds  did  not  prohibit 
facta  an  action  as  one  upon  "a  contract  or  sale 
of  lands." 

(Syllabns  by  the  Conrt.) 

Certiorari  by  the  state,  at  the  prosecution  of 
Frederick  H.  Spengeman,  against  the  Pales- 
tine Building  Association  of  Hudson  Coimty. 
Affirmed. 

Argued  February  term,  1807.  before  MA- 
GIE,  LUDLOW,  and  DIXON,  JJ. 

John  Oarrlck,  for  prosecutor.  Henry  O.  Me- 
losb,  for  plaintiff  below. 

DIXON,  J.  By  this  certiorari  a  Judgment  of 
the  district  court  of  Jersey  City  in  favor  of  the 
plaintiff  below  against  the  present  prosecutor 
Is  brought  up  for  review.  The  first  ground  of 
objection  is  that  tbe  testimony  was  insufficient 
to  warrant  a  verdict  for  the  plaintiff,  and 
therefore  a  motion  to  nonsuit  should  have 
been  granted.  Tbe  testimony  tended  to  show 
tbe  following  facts:  That  the  defendant,  a 
real-estate  agent,  bad  for  sale  the  land  of  one 
Tompkins,  and.  being  also  a  director  in  the 
plaintiff  association,  was  appointed  a  member 
of  its  committee  to  purchase  a  site  for  a  butld- 
ine;  that  on  a  proposition  being  made  in  the 
association  to  buy  the  Tompkins  land  at  a 
price  not  exceeding  $9,000,  the  defendant 
axreed  with  tbe  association  that,  If  It  would 


purchase  tbe  land,  he  would  allow  his  com- 
mission to  the  association,  and  thus  reduce  the 
price  by  so  much;  that,  relying  on  this  agree- 
ment, the  association  bought  tbe  land  at  the 
nominal  price  of  $8,7.50,  and  paid  that  sum  to 
Tompkins,  who  thereupon  paid  tbe  defendant 
a  commission  of  2^  per  cent.,  amounting  to 
$318.75,  for  which  the  {K'esent  Judgment  was 
rendered.  If  tbe  Jury  believed  these  to  be 
the  real  facts,  evidently  a  verdict  for  the 
plaintiff  was  right,  unless  the  objections  here- 
after to  be  noticed  were  fatal  to  the  claim. 

It  is  next  insisted  that  as  the  narr.  contained 
only  the  common  counts,  it  could  not  legally 
sustain  tlie  cause  of  action.  We  think  tbe  re- 
covery may  rest  upon  the  conrt  for  money  hart 
and  received  by  the  defendant  for  tbe  use  of 
the  plaintiff.  Regarding  this  count  with  the 
utmost  strictness,  it  embraces  those  cases  in 
which  the  defendant  has  received  money  that 
ex  aequo  et  bono  belongs  to  tbe  plaintiff.  Sucb 
was  this  case.  Upon  the  facts  above  stated, 
tbe  agreement  of  the  defendant  could  have 
been  exactly  performed  only  by  his  allowing 
his  claim  against  Tcmipklns  for  commissions  to 
be  canceled  by  the  plaintiff  on  delivery  of  tbe 
deed,  so  that  he  might  accept  from  the  plain- 
tiff $8,750,  less  the  commission  of  $218.75,  as 
the  fnU  price  of  the  land.  This  shows  that  In 
strictness,  as  l>etween  the  plaintiff  and  de- 
fradant,  tbe  $218.75  should  never  have  passed 
out  of  the  plalntlfTs  possession,  bat  should 
always  have  remained  its  property.  The  fact 
that  In  the  transaction  which  tnok  place  in 
lieu  of  the  exact  performance  of  tbe  defend- 
ant's agreement  the  plaintiff  paid  Tompkins 
tbe  nominal  price,  $8,750,  and  Tompkins  paid 
the  defendant  the  commission,  $218.75,  does 
not  affect  the  equitable  truth  that  as  between 
plaintiff  and  defendant  the  $218.75  belonged 
to  the  plaintiff.  Hence  it  appears  that,  having 
due  regard  to  his  obligation  to  the  plaintiff,  the 
defendant  could  not  receive  tbis  money  as  his 
own,  but  only  as  a  mere  conduit  through 
which  there  might  t>e  restored  to  tbe  plaintiff 
what  ex  seqno  et  bono,  between  these  parties, 
it  ought  to  have  always  retained.  In  natural 
Justice  It  must  be  presumed  tliat  he  did  so  re- 
ceive it,  and  such  a  dalm  on  the  fimd  Itself 
constitutes  the  very  essence  of  this  style  of 
action. 

There  Is  another  criterion  which  may  be  ap- 
plied with  tbe  same  result.  Where  the  de- 
fendant has  received  money  from  a  third  per- 
son, even  though  he  received  it  under  a  claim 
of  title  to  It  in  opposition  to  the  i^alntiff's 
rigbt,  yet  if  he  had,  by  law,  authority  to  re- 
ceive It  from  sucb  third  person,  and  In  equity 
the  plaintiff  ought  to  have  it,  this  count  for 
money  bad  and  received  can  be  sustained. 
Moses  V.  Macferlan,  2  Burrows,  1005,  1008; 
Sergeant  v.  Stryker,  16  N.  J.  Law,  464,  468. 
The  present  transaction  comes  within  this 
rale,  even  If  it  be  assumed,  as  the  defendant 
urges  it  must  be,  against  tbe  Justice  of  the 
case,  that  when  be  received  the  money  from 
Tompkins  he  had  repudiated  his  obUgati<m  to 
tbe  idalntlff,  and  was  collecting  It.as  his  own: 
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for  he  alone  cotfld,  at  law,  collect  tt  from 
Tompkins,  and  yet  In  equity  the  pl&IntltC 
ought  to  have  It. 

It  is  lastly  contended  that  the  agreement  be- 
tween plalntlil  and  defendant  was  "a  contract 
or  sale  of  lands,  or  an  Interest  In  or  concern- 
ing them,"  and  therefore  Is  unenforceable  be- 
cause of  tiie  statute  of  frauds,  as  It  was  not  in 
writing.  Whether  this  agreement  can  be 
deemed  to  be  within  the  statute  of  frauds  Is 
certainly  questionable  (King's  Ex'rs  v.  Hanna, 
9  B.  Mon.  369;  Browne,  St.  Frauds,  268),  but, 
If  It  be,  the  present  action,  according  to  our 
views,  Is  maintained,  not  upon  the  express 
agreement,  but  to  enforce  an  Implied  obliga- 
tion arising  In  part  from  what  the  plaintiff 
did  under  the  Influence  of  that  agreement, 
and  In  part  from  the  defendant's  subsequent 
conduct.  The  agreement  Is  cmly  collateral  to 
the  cause  of  action,  and  is  resorted  tD  merely 
for  the  purpose  of  showing  what  was,  in  con- 
templation of  equity,  the  true  nature  of  the 
defendant's  act  in  receiving  the  money  which 
he  Is  now  required  to  refund  to  the  plalntlfF. 
The  case  resembles  In  principle  that  of  Weth- 
erbee  v.  Potter,  99  Mass.  354,  where  the  plaln- 
tlff  and  defendant  had,  with  others,  agreed  to 
go  Into  a  Joint  purchase  of  real  estate,  for 
the  price  of  which  the  plalntifF  was  to  accept 
drafts,  and  the  defendant  was  to  pay  one  half 
thereof.  The  plaintiff,  having  paid  the  drafts, 
recovered  one-half  from  the  defendant  on  the 
common  count  for  money  paid.  The  court 
there  said:  "The  statute  of  frauds  does  not 
apply  to  such  an  actl<m,  whether  brought  upon 
the  implied  or  upon  an  express  agreement 
The  obligation  to  repay  mooiey  advanced  for 
the  use  of  the  defendant  is  Independent  of  the 
character  of  the  consideration  upon  which  the 
advance  is  made,  provided  it  be  not  Illegal." 
So  here  the  obligation  of  the  defendant  to 
turn  over  to  the  plaintiff  Its  money  which  he 
has  received  is  Independent  of  the  character 
of  the  transaction  by  which  that  money  be- 
came equitably  the  plaintiff's  property.  We 
And  no  em>r  In  the  record,  and  the  Judgment 
must  be  affirmed. 


SCHENCK  V.  STATE. 
(Supreme  Court  of  New  Jersey.    June  17,  1897.) 

COSBTITnTIOXAI,  IiiW— TlTLB   OP  ACT. 

The  title,  "An  act  to  provide  for  the  regula- 
tion and  incorporation  of  Insurance  companies," 
does  not  express  as  one  of  its  objects  the  regu- 
lation of  the  business  of  individual  insurers. 
Such  regulationj  if  imposed  in  the  Ixtdy  of  the  en- 
actment, is  in  violation  of  Ck>n8t  art  4,  {  7,  cL  4. 
(SjUabus  by  the  Court) 

Error  to  circuit  court,  Essex  county;  Child, 
Judge. 

Action  by  the  state  against  Clarence  Schenck. 
Judgment  for  the  state,  and  defendant  brings 
error.    Reversed. 

"This  suit  is  brought  in  the  name  of  the  state, 
«B  the  complaint  of  the  insurance  commission- 
er, A>r  the  recovery  of  the  penalty  incurred  by 
.tbc  def^ndast  below  by  vltdaUag  the  Iramrsnoei 


laws  of  this  state.  There  Is  no  dispute  as  to 
the  factB.  The  defendant  negotiated  a  contract 
of  Insurance,  and  delivered  a  policy  of  ln.^ur- 
anee  against  fire  on  property  In  this  state,  and 
recovered  the  premium  therefor.  The  policy 
was  In  the  Metropolitan  Lloyds  of  New  Yorlc 
City. 

"From  the  language  of  the  poU^,  it  appears 
that  the  insurance  contract  was  a  several  con- 
tract with  20  htdlvldual  insurers,  each  of  whom 
assumed  one-twentieth  of  the  risk.  The  de- 
fendant therefore,  in  negotiating  the  contract, 
delivering  the  policy,  and  receiving  the  pre- 
mium, was  acting  as  the  agent  of  individual  in- 
surers. 

"There  are  two  questions  in  the  case: 

"(1)  Do  the  Insurance  laws  of  this  state  pro- 
hibit an  Individual  from  becoming  an  insurer 
against  fire,  and  Inflict  a  penalty  mton  the  agent 
«f  such  individual  insurer? 

"(2)  If  the  laws  of  this  state  so  provide,  are 
they  constitutional?" 

Argued  at  February  term,  1896,  before 
BEASLEY,  O.  J.,  and  DIXON,  MAGIE,  and 
GARRISON,  JJ. 

Colle  &  Swayze,  for  plaintiff  in  error.  How- 
ard M.  Hayee,  for  the  State. 

GARRISON.  J.  (after  stadng  flie  facts). 
From  the  foregoing  statement,  which  Is  ex- 
cerpted from  the  brief  of  counsel  for  the  de 
f  endant  in  error.  It  is  evident  that.  If  tliere  ex- 
ist no  valid  legislative  authority  for  the  action 
he  has  brought,  no  other  question  should  be 
considered.  In  my  opinion,  there  is  no  valM 
authority  for  taifllcUng  upon  the  agent  of  an  in- 
dividual insurer  the  penalty  provided  by  the  ser- 
eral  acts  of  the  legislature  upon  which  sole  re- 
liance Is  placed. 

The  course  of  legislation  upon  this  subject  In 
this  state  has  been  as  follows,  the  significant 
feature  being  the  evolution  of  the  title  of  the 
present  general  statute: 

In  1826  (P.  L.  1826,  p.  67)  "An  act  relative 
to  Insmanee  companies"  was  passed. 

In  184.5  this  act  was  amended  by  the  Ode  oJ 
"An  act  relative  to  ensurance  companies."  P. 
L.  1845,  p.  166. 

In  1846  it  was  further  supplemented  omder 
the  same  tide.     P.  L.  1846,  p.  4. 

In  1850  the  orlghial  spelling  of  the  title  was 
restored.     P.  L.  18Q0,  p.  183. 

In  1860  a  new  statute  was  ai^raved,  with 
the  title,  "An  act  to  regulate  the  businesa  of  fire 
Insurance  by  companies  or  associations  not  in- 
corporated by  this  state."     P.  L.  1860,  p.  411. 

Again,  In  1867,  a  new  act  was  passed,  with 
a  new  title,  to  wit,  "An  act  to  r^rulate  tbe  bofi- 
ness  of  fire,  life,  accident,  marine  and  live  stock 
Insurance  by  companies  or  aseodatloDS  not  in- 
owporated  by  this  state."     P.  L.  1807,  p.  77«5. 

In  1874  this  act  was  amended  by  the  origUul 
title. 

The  revision  of  1875  repealed  an  of  these  acts, 
and  enacted  a  general  insoranoe  law,  the  title 
of  which  is,  "An  act  to  provide  for  the  r^ulat- 
tlon  and  Incorporatloa  of  Inapnince  comiMiniea." 
iBearisloa,  9.  507. 
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Slnce^  tbe  adoptKtn  o?  the  Rertslon,  this  stat- 
nte  has  been  at  sundry  times  amended,  but  al- 
ways imder  the  title  given  to  It  by  the  revlsors. 

It  will  be  observed  that  Irom  the  earliest  pe- 
riod of  this  statutory  history  down  to  the  pres- 
ent time  ilie  legislative  will  has  always  been 
expressed  under  a  title  that  Included  companies, 
tiesoclations,  and  corporaUons,  but  never  Indi- 
viduals, tbe  existing  title  being  In  this  respect 
the  least  flexible  of  them  all. 

The  canon  of  constitutional  limitation.  appU- 
cflble  to  this  state  of  legislation  is  Illustrated  in 
tbe  opinion  delivered  In  the  court  of  errors  and 
appeals  In  tbe  case  (tf  Hendrlckson  v.  Fries,  4S 
N.  J.  Law,  555. 

"Under  tbe  provisions  of  our  constltntion," 
said  Mr.  Justice  Depue,  "the  title  of  a  statute  ia 
not  only  au  Indication  of  the  legislative  intent, 
bat  is  also  a  limitation  upon  tlie  enactfng  port 
of  the  law.  It  can  have  no  effect  with  respect 
to  any  object  that  Is  not  expressed  in  the  title." 
This  necessarily  dlspoees  of  the  writ  of  error 
now  befbre  us,  for  the  regulatloa  of  the  busi- 
ness of  an  Individual  insurer  Is  an  object  that 
la  In  no  wise  expressed  by  the  words  "regula- 
tion and  incorporation  of  insm-ance  companies." 

The  proposition  so  ably  argued  by  either 
caaaBd,  viz.  "that  the  leglslatnre  is  devoid  of 
right  to  ppohlblt  the  transaction  of  the  business 
of  Insniance  by  Individuals,"  should  not,  upon 
this  record,  be  decided.  It  Is  fundamental  In 
character,  and  to  be  passed  upon  only  when  nec- 
essary to  the  exposition  of  an  existing  enact- 
ment. 

The  Judgment  brought  up  by  this  writ  is  re- 
versed. 


STATE   (CliATTON,  Prosecutor)  v.  BOARD 
OF   CHOSEN   FREEHOLDERS  OF 
HUDSON  COUNTY. 
(Snpreme  Court  of  New  Jersey.    June  24,  1897.) 
Certiorari— Title  to  Office. 
A  writ   of   certiorari,    brinRing   into   court 
the  appointing  body  alone,  la  not  a  lawful  mode 
of  trying  the  title  of  the  appointee  to  a  public 
office  which  he  has  actually  assumed. 
(Syllabus  by  the  Court.) 

Certiorari  by  Arthur  W.  Clayton  to  review 
the  resolutions  of  the  board  of  chosen  free- 
holders of  Hudson  county.    Writ  dismissed. 

Argned  June  term,  189T,  before  LUDLOW 
and  DIXON,  JJ. 

Leon  Abbett  and  Flavel  McGee,  for  prose- 
cutor. Allan  McDermott  and  C.  L.  OM'bln, 
for  defendants. 

DIXON,  J.  TWb  certiorari  brings  up  the 
following  resolutions  adopted  by  the  board  of 
chosen  freeholders  of  Hudson  county  oa  De- 
cember 30,  1896:  "Re»<rfved,  that  for  the 
causes  aforesaid  the  director  of  this  board  be, 
and  be  hereby  Is,  removed  and  amoved  from 
tbe  office  or  iiosltlon  of  director  of  this  board, 
and  that  the  said  office  or  position  be,  and 
tbe  some  hereby  is,  declared  and  made  vacant, 
and  that  this  resolDtioa  abaU  take  effect  im- 


mediately." And,  "resolved,  HuA  William 
Green,  a  member  of  this  board,  be,  and  he 
b^by  is,  appointed  and  elected  director  of 
this  board;  this  resdtrtlon  to  take  effect  Im- 
mediately." The  ehief  function  of  the  director 
of  the  board  Is  to  preside  at  Its  meetings.  Be- 
tween the  passage  of  the  first  and  that  of  the 
second  of  these  resolutions  there  was  no  longer 
interval  than  the  time  required  to  vote  upon 
the  first,  and  Immediately  thereafter  Mr. 
Green  took  the  oath  of  ofllce,  and  Mr.  Clayton 
left,  and  Mr.  Green  assumed  the  chair  as  pre- 
siding officer  of  tbe  board.  It  also  appears 
that  when  this  writ  of  certiorari  was  issned, 
Mr.  Gr«en  was  the  actnal  Incumbent  of  the 
ofllce  of  director.  He  is  not  a  party  to  the 
present  proceedings.  Under  these  etrcumstan- 
ces  the  real  question  for  decision  obviously  Is 
whether  the  proseeutor  of  this  certiorari  or  the 
actnal  lncuml)ent  of  the  office  is  legally  en- 
titled to  the  ofllce  of  director.  The  proper 
mode  of  raising  such  a  question  Is  by .  quo 
warranto  proceedings  against  the  Incumbent, 
and  not  by  certiorari  to  the  body  which  ap- 
pointed him.  Haines  v.  Preeholders  of  Cam- 
den, 47  N.  J.  Law,  454,  1  Atl.  515;  SimMi  v. 
City  of  Hobofeen,  52  N.  J  Law,  367,  19  Atl. 
259;  Roberson  v.  City  of  Bayonne,  58  N.  J. 
Law,  325,  33  Atl.  784.  The  writ  must  be  dis- 
missed, but  without  costs. 


STATE  (CLAYTON,  Proseentor)  v.  BOARD 
OF   CHOSEN   FREEHOLDERS  OF 
HUDSON  COUNTY. 
(Supreme  Court  of  New  Jersey.    June  24,  1897.) 
Cbosek  Frbbholdkks— AFPOiimiiNT  OF  Com- 
mitters. 
In  view  of  section  2  of  the  act  of  May  16, 
1894  (1  Gen.  St.  p.  422),  the  board  of  chosen 
freeholders  of  Hudson  county  cannot  take  from 
the  director  of  the  board  tbe  right  to  appoint  the 
standing  committees  thereof  by  simply  designat- 
ing them  subcommittees  in  their  rules  and  by- 
laws. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Arthur  W.  C3ayton,  to  review  the  resolutions 
of  the  board  of  chosen  freeholders  of  the 
county  of  Hudson.     Resolutions  set  aside. 

Argued  June  term,  1897,  before  LUDLOW 
and  DIXON,  JJ. 

Leon  Abbott  and  Flavel  McGee,  ttor  prose- 
cutor. Allan  McDermott  and  0.  L.  CorMn,. 
for  defendant 

DIXON,  J.  This  certiorari  brings  up  the 
following  resolutions,  adopted  by  the  board 
of  chosen  freeholders  of  Hudson  county  on 
December  17,  1696:  "Resolved,  that  there 
shall  be  but  one  standing  committee  of  this 
board,  which  committee  shall  be  and  hereby 
Is  authorized  to  appoint  such  subcommittees 
as  may  be  found  necessary  from  time  to 
time.  The  standing  committee  hereby  cre- 
ated shall  be  known  as  the  'Committee  on 
County  AfTairs,'  and  shall  consist  of  twenty- 
six  members  of  this  board.    And  resolved. 
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that  until  the  appointment  and  organization 
of  said  comtnittee  on  county  affairs  all  mat- 
ters properly  referable  to  a  committee  of 
this  board  be,  and  the  same  are  hereby,  re- 
ferred to  the  board  as  a  committee  of  the 
whole." 

The  circumstances  under  which  these  res- 
olutions were  passed,  and  the  subsequent 
proceedings  of  the  board,  make  It  manifest 
that  the  resolutions  were  designed  to  be,  as 
in  substance  they  were,  a  mere  evasion  of 
the  statutory  provision  (1  Gen.  St.  p.  422,  f  2) 
that  the  director  of  the  board  should  appoint 
the  standing  committees  thereof.  There  had 
sprung  up  an  irreconcilable  antagonism  be- 
tween the  director  and  a  majority  of  the 
members  of  the  board,  and  in  order  to  thwart 
his  statutory  power  this  scheme  was  de- 
vised, by  which  all  the  members  of  the  board 
save  one  would  form  the  only  "standing 
committee,"  and  a  majority  of  that  commit- 
tee, being,  of  course,  those  opposed  to  the 
director,  would  appoint  the  committees  by 
which  the  ordinary  business  of  standing 
committees  would  be  transacted.  That  these 
committees,  called  in  the  resolution  "sub- 
committees," were  not  really  to  be  subcom- 
mittees of  tills  so-called  "standing  commit- 
tee," but  were  to  be  standing  committees  of 
the  board  itself,— that  is,  t)ermaneut  com- 
mittees, to  each  one  of  which  the  board  it- 
self would  refer  all  matters  of  similar  nature, 
—is  evident  from  the  "rules  and  by-laws'' 
adopted  by  the  board  at  the  same  meeting 
for  Its  own  government.  According  to  these 
rules,  the  "reports  of  subcommittees"  were 
to  be  presented  in  writing  as  a  regular  pro- 
ceeding at  every  meeting  of  the  board,  all 
claims  presented  to  the  board  were  to  be  re- 
ferred to  an  appropriate  subcommittee,  and, 
if  found  correct  by  that  suttcomraittee,  were 
then  to  be  referred  to  "the  subcommittee  on 
finance  and  audit"  before  being  ordered 
paid;  and  it  was  also  made  the  duty  of  the 
clerk  of  the  board  to  present  "written  con- 
tract claims"  directly  to  this  subcommittee 
on  finance  and  audit  without  previously  pre- 
senting them  to  the  board.  We  perceive  no 
substantial  difference  between  the  functions 
of  these  "subcommittees"  and  the  "standing 
committees"  usually  formed  in  parliamen- 
tary bodies  and  provided  for  by  the  statute. 
The  resolutions  should  be  set  aside,  but 
without  costs. 


DB  BAUN  V.  BRAND. 
(Supreme  Court  of  New  Jersey.    June  18,  1807.) 
OuXTEACTS — Judicial  Sales— Uhilliso  thb  Bid- 

DI.SO— PCBWO   POLIOT. 

At  a  sale  of  testator's  property  by  a  decree 
of  the  court  of  chancery,  the  defendant  agreed 
with  the  plaintiff  that,  if  the  plaintiff  would  not 
bid  against  him,  he  would  pay  her  and  other 
IcKatees  the  amount  of  their  legacies  under  the 
will.  Only  one  of  the  other  legatees  consent- 
ed to  or  knew  of  thia  arrangement.  This  agree- 
ment is  contrary  to  pbblic  [xilicy,  and  void,  and 
will   not   support   this   action    brought   by    the 


plaintiff    to    retever    fHHn   the    defendant    titr 
amount  of  hei  legacy. 

(Syllabus  by  the  Court.) 

Case  certified  from   drcnlt  court,   Passaic 
county;  before  Justice  Dixon. 

Action  by  Hester  E.  De  Baun  against  John 
T.  Brand.    Case  certified.    Nonsuit  advised. 

The  Passaic  circuit  court  has  certified  into 
this  court  for  Its  advisory  opinion  the  question 
presented  In  its  certificate  as  follows:  "Hadi- 
ensack,  N.  J.,  October  2,  1896.  This  action 
was  brought  upon  an  agreement  made  by  the 
defendant  with  the  plaintiff  to  pay  her  the  sum 
of  two  thousand  dollars,  as  hereinafter  stated. 
The  following  facts  were  proven  at  the  trial; 
The  father  of  the  plaintiff  and  defendant,  one 
Amos  Brand,  died  seised  of  a  farm  In  Saddle 
River  township,  Bergen  county,  on  March  4, 
1879.  The  said  Amos  Brand  died  as  aforesaid, 
leaving  a  will,  which  was  afterwards  duly  pro- 
bated in  the  surrogate's  office  of  Berg^i  coun- 
ty, in  which  he  made  the  following  bequests: 
To  his  wife,  Jemima,  an  annuity  of  one  hun- 
dred and  fifty  dollars  during  her  lifetime;  t4 
his  daughter,  Hester  E.  De  Baum,  the  plalntltf 
In  this  suit,  the  sum  of  two  thousand  dollars, 
to  be  paid  within  six  montlis  after  the  sale  of 
his  real  estate.  To  his  son,  Edward  A.  Brand, 
the  sum  of  one  thousand  dollars,  to  be  paid 
within  six  months  after  the  sale  of  his  real  es- 
tate. By  the  terms  of  the  will,  the  aforesaid 
legacies  were  made  a  cliarge  upon  the  real  es- 
tate of  the  said  Amos  Brand,  which,  as  far  as 
appeared  by  the  evidence,  consisted  solely  of 
the  farm  in  question,  and  which  the  testator 
directed  the  executors  to  sell  at  auction  within 
two  years  after  his  death.  The  defendant 
John  T.  Brand,  and  his  brother,  George  A. 
Brand,  were  nominated  in  the  will,  and  dul; 
qualified,  as  executors  thereof,  and  were  aim 
made  residuary  l^atees  of  the  balance  of  the 
estate  remaining  after  the  payment  of  the 
afoi-esald  legacies.  There  was  no  evidence  that 
any  of  the  legacies  mentioned  were  evw  paid, 
and  some  time  in  the  year  1883  the  widow. 
Jemima  Brand,  obtained  a  decree  In  a  suit  In 
stltuted  by  her  in  the  court  of  chancery,  to 
which  all  the  persons  mentioned  in  the  wiU 
were  made  defendants,  directing  a  sale  of  die 
aforesaid  farm,  to  satisfy  and  pay  so  much 
of  her  annuity  as  was  then  In  arrears.  Bj 
the  terms  of  the  decree,  the  defendant,  John  T. 
Brand,  was  first  to  be  paid,  out  of  the  proceeds 
of  such  sale,  the  amount  of  the  principal  and 
interest  of  a  mortgage  executed  to  him  bj 
his  father,  Amos  Brand,  before  the  latter's 
death.  Under  and  by  virtue  of  a  writ  of  fieri 
facias,  issued  out  of  the  court  of  chancery  npom 
said  decree,  the  said  farm  was  advertised  to 
be  sold  on  October  17,  1883,  by  the  sheriff  of 
the  county  of  Bo^n.  Upon  the  day  of  the 
sale,  and  before  It  actually  took  place,  the  de- 
fendant made  a  verbal  contract  with  the  plain- 
tiff, by  the  terms  of  which  he  agreed  that,  if 
she  would  let  him  purchase  the  said  farm  whi>n 
It  was  offered  for  sale  by  said  sheriff,  he  wonKi 
pay  her  and  other  legatees  the  amount  of  the 
legacies  under  the  wIlL    The  said  farm  was 
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duly  sold  bjp  Ihe  sheriff  of  the  county  of  Ber- 
gen on  October  17,  1883,  at  public  sale,  and  the 
defendant.  In  pursuance  of  said  arrangement, 
bid  It  In  for  $3,113.62,  the  amount  of  his 
claim  and  the  widow's,  and  obtained  a  deed 
for  the  same  from  the  said  sheriff.  The  plain- 
tiff, on  account  of  said  contract  she  had  made 
with  the  defendant,  refrained  from  bidding  on 
tbe  farm  at  the  sale,  although  she  had  intend- 
ed, before  the  time  the  said  bargain  was  enter- 
ed Into,  to  go  to  the  sale,  and  pay  as  high  as 
seren  or  eight  thousand  dollars  for  the  proper- 
ty, if  necessary.  There  was  no  proof  that  any 
one  of  the  other  legatees  mentioned  in  the  will 
ever  consented  to  said  agreement  between 
plaintiff  and  defendant,  or  were  aware  of  its 
having  been  made,  except  that  one  of  them, 
George  A.  Brand,  assented  to  It.  It  was  fur- 
ther proven  that  one  Joseph  Thompson  at- 
tended said  sale,  and  wanted  to  bid  upon  the 
farm,  being  willing  to  pay  six  or  seven  thou- 
sand dollars  therefor,  and,  upon  being  Inform- 
ed of  the  said  bargain  by  the  defendant,  re- 
frained from  bidding  on  account  of  it.  Upon 
the  trial,  at  the  close  of  the  plaintUTs  case,  the 
defendant  moved  for  a  nonsuit,  on  tbe  ground 
that  the  contract  shown  by  the  evidence  was 
against  public  policy,  and  void,  and  tbe  court 
reserved  its  decision  upon  said  motion.  Wheth- 
er a  nonsuit  should  be  ordered  Is  a  question  re- 
served and  certified  to  the  supreme  court  for 
its  advisory  opinion.    Jonatlian. Dixon,  Judge." 

Argued  February  term,  1887,  before  DB- 
PUE.  VAN  STCKBX^  and  LIPPINCOTT,  JJ. 

Z.  M.  Ward,  for  plaintiff.  Wm.  W.  Watson, 
for  defendant. 

VAN  SYCKEI...  J.  Agreements  having  for 
their  object  the  suppressing  of  competition  in 
bidding  at  public  sales  have  been  very  gen- 
erally regarded  with  disfavor  by  courts  when 
their  aid  has  been  Invoked  to  enforce  them. 
As  early  as  the  days  of  Lord  Monsfleld,  it  was 
held  to  be  contrary  to  good  faith,  and  a  fraud 
upon  the  real  bidders,  for  the  owner  to  em- 
ploy puffers  to  bid  for  him  at  an  auction.  Bex- 
well  V.  Christie,  Cowp.  395;  Howard  v.  Castle, 
H  Term  R.  012.  Tbe  converse  must  be  equal- 
ly true,  that  an  arrangement  to  suppress  bid- 
ding, to  the  detriment  of  the  owner.  Is  in- 
iiuical  to  good  faith,  and  a  fraud  upon  the 
owner.  The  law  justly  administered  guards 
with  like  care  the  rights  and  Interest  of  bid- 
der and  owner.  In  Jones  v.  Caswell,  3  Johns. 
Cas.  29,  the  court  refused  to  enforce  payment 
of  a  promissory  note  given  to  induce  the  payee 
to  desiist  from  bidding  at  a  sheriff's  sale. 
.Tudge  Kent  united  with  Judge  Radcllff  in 
placing  the  contract  In  the  same  category  with 
the  employment  of  puffers  by  the  vendor,  and 
Id  pronouncing  it  ccmtrary  to  good  faith  and 
sound  public  policy.  That  case  came  under 
review  in  our  own  court,  and  was  approved 
by  Chief  Justice  Ewlng  In  Gulick  v.  Ward,  9 
N.  J.  Eq.  87,  where  the  court  refused  to  rec- 
ognize the  validity  of  an  engagement  by  the 
defendant  to  pay   the  phiinUff  |1,000  If  he 


would  forbear  to  bid  for  carryhig  the  malls. 
In  Morris  v.  Woodward,  25  N.  J.  Eq.  32,  the 
complainant  agreed  with  a  mortgagee  defend- 
ant that  if  such  mortgagee  would  not  bid, 
and  would  permit  the  complainant  to  buy  the 
mortgaged  premises,  the  complainant  would 
pay  said  defendant  his  claim  against  the  pr(q>- 
erty.  It  was  held  that  this  arrangement  was 
a  fraud  upon  the  mortgagor,  and  that  it  vitlat 
ed  the  sale.  In  Gardiner  v.  MMrse,  25  Me:  140, 
the  agreement  was  that,  if  defendant  would 
not  bid  at  a  Imnkrupt  sale,  plaintiff  would,  in 
consideration  thereof,  surrender  a  claim  he 
had  ngaiust  defendant.  The  court  refused  to 
entertain  such  a  defense  to  a  suit  by  the  plain- 
tiff for  the  claim,  on  the  ground  that  the  stip- 
ulation was  to  be  classed  with  fraudulent  com- 
binations, and  contrary  to  public  i>ollcy.  The 
like  view  was  taken  In  the  following  cases, 
where  the  undertaking  sought  to  be  enforced 
was  made  in  consideration  of  a  promise  to  ab- 
stain from  bidding  at  a  public  auction:  GIbbs 
V.  Smith,  115  Mass.  593;  Goldman  v.  Oppen- 
heim,  118  Ind.  93,  20  N.  E.  635;  Bank  v.  Holm, 
19  O.  C.  A.  94,  71  Fed.  488;  Doolln  v.  Ward, 
6  Johns.  194;  Barton  v.  Benson,  126  Pa.  St. 
431,  17  Atl.  642.  Judge  Story,  in  treaUng  of 
this  subject,  says:  "Such  contracts  are  void 
as  against  public  policy,  and  as  tending  in- 
juriously to  affect  the  character  and  value  of 
sales  at  public  auction,  and  to  mislead  public 
confidence.  They  operate  virtually  as  a  fraud 
on  the  sale."  1  Story,  Eq.  Jur.  t  293.  In  the 
case  of  Marie  v.  Garrison,  83  N.  Y.  14,  there 
was  no  contract  to  refrain  from  bidding;  and 
in  Hopkins  v.  Ensign,  122  N.  Y.  144,  25  N.  B. 
306,  the  contract  was  regarded  as  not  infirm, 
because  every  one  who  had  any  substantial 
Interest  In  the  land  consented  to  the  ai-range- 
inent.  In  the  case  sub  Judlce  the  agreement  of 
the  defendant  was  that  he  would  pay  the 
plaintiff  and  other  legatees  under  the  will  the 
amount  of  their  legacies.  There  is  no  proof 
that  any  of  the  other  legatees,  except  George, 
knew  of  or  consented  to  the  agreement.  Those 
not  assenting  might  have  been  unwilling  to  ac- 
cept the  i)er8onal  obligation  of  the  defendant 
to  pay  theh-  legacies.  It  may  also  be  that 
there  are  creditors  who  were  injuriously  af- 
fected by  this  arrangement.  The  circuit  court 
is  advised  that  the  contract  Is  against  public 
policy  and  void,  and  that  a  nonsuit  should  be 
ordered. 


In  re  BOOP.AEM'S  ESTATE. 

(Prerogative  Court   of   New  Jersey.     June  26, 

1897.) 

RlOtlT    TO  AOMINISTBK— ReSIDVART  LeOATBR. 

1.  Upon  the  death  of  renunciation  of  an  exec- 
utor the  ri|?ht  of  a  rosiiluary  leKatee  to  adminis- 
ter is  superior  to  the  right  of  the  next  of  kin. 

2.  Upon  the  death  of  the  residuary  legatee  his 
right  to  administer  passes  to  his  personal  repre- 
sentatives. 

(Syllabus  by  the  Court.) 

Appeal  from  orphans'  court,  Btlddlesex 
county;  Strong,  Judge. 
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In  the  mstter  of  the  estate  of  Hetuy  H. 
Booraem,  deceased.  Certain  of  the  bein  apt- 
peal  f rorj  the  appointment  of  Daniel  O.  Stub- 
bleblne  and  Emma  Stnbbleblne  admlnistra* 
tors  de  bonis  non.    Afflmied. 

Yoorbees  &  Booraem,  for  appellants.  A.  Y. 
Schemck,  for  respondent 

REED,  Vice  Ordinary,  Henry  H.  Booraem 
appointed  Us  wife,  Maria,  and  Pblllp  Kul- 
thau,  executors  of  his  will.  The  testator  left 
all  his  real  and  personal  estate  to  his  wife, 
Maria,  during  widowhood;  devised  a  farm 
to  bis  son  Oarrett;  left  a  small  lei^racy  to  a 
cemetery  association;  and  then  ^ve  to  his 
grandson  Henry  L.  Stnbbleblne,  upon  the 
death  or  marriage  of  his  widow,  all  the  rest 
of  his  real  and  personal  estate.  He  declared 
that,  should  his  wife  die  or  marry  before  this 
grandchild  should  attain  the  age  of  30  years, 
then  all  his  estate  so  derised  to  the  grand- 
son should  be  held  In  trust  by  his  executor, 
Philip  Kulthau,  for  said  grandson,  with  a 
discretion  In  said  executor  to  convey  the  same 
to  his  grandson  before  he  should  attain  the 
age  of  said  30  years.  The  executrix  and  ex- 
ecutor are  dead.  Maria,  the  widow,  did  not 
remarry.  Henry  L.  Stubbiebine,  the  said 
grandson,  died  on  September  24,  1890,  in  tbe 
2Gtb  year  of  his  age,  after  the  decease  of 
tbe  testator,  before  the  decease  of  tbe  said 
Maria  Booraem,  and  after  the  decease  of  the 
executor,  Philip  Kulthau,  who  died  May  25, 
1800.  Tietters  of  administration  upon  the  es- 
tate of  tlie  grandson  were  granted  to  Danittl 
O.  Stubbiebine,  his  father.  Certain  personal 
estate,  amounting  to  94.600,  of  the  estate  of 
Henry  H.  Booraem,  deceased,  is  still  unad- 
minlstered,  and  Daniel  O.  Stubbiebine,  the 
administrator  of  the  grandson,  applied  to  the 
orphans'  court  for  letters  of  administration 
de  bonis  non  cum  testamento  annexo  of  Hen- 
ry H.  Booraem.  A  counterclaim  to  such  ad- 
ministration was  preferred  by  John  V.  I* 
Booraem,  a  grandson  and  next  of  kin  of  the 
testator,  to  whose  appointment  by  the  sur- 
rogate a  caveat  was  Interposed  by  Daniel  O. 
Stnbbleblne,  by  reason  of  which  dispute  the 
matter  went  to  the  orphans'  court. 

In  support  of  the  decree  below,  the  ftrflow- 
Ing  propositions  are  asserted:  First,  that  the 
residuary  personal  estate  of  Henry  H.  Boo- 
raem, under  his  will,  became  a  vested  Inter- 
est, upon  the  death  of  the  testator.  In  Henry 
L.  Stubbiebine  In  fee;  second,  that  the  gift 
to  trustee  did  n6t  affect  the  vesting  of  the 
Interest,  for,  the  gift  being  for  the  sole  use 
and  benefit  of  the  cestui  que  trust.  Is  to  be 
regarded  as  a  gift  to  the  cestui  que  trust; 
third,  tliat  the  residuary  legatee.  If  he  had 
lived,  would  have  been  entitled  to  the  admin- 
istration of  his  father's  estate,  in  preference 
to  legatees,  next  of  kin,  or  creditors;  and, 
fourth,  that  upon  his  death  his  legal  repre- 
sentative is  entitled  to  the  appointment  to 
guch  office.  The  accuracy  of  the  first  of 
these  propositions  is  too  plain  for  discussion. 


The  gift  to  tbe  grandson  wma  a  wstect  lega- 
cy in  remainder.  The  person  who  w«s  to 
take,  and  the  avent  upon  which  he  was  to 
take,  was  certain.  The  time  of  payment 
alone  was  postponed.  Tke  legatee's  Interest 
is  vested.  GlfTord  v.  Thorn,  9  N.  J.  Eq.  T02: 
Van  Dyke's  Adm'r  v.  Vanderpuors  Adm'r,  14 
N.  J.  Eq.  198;  Neilson  v.  Bishop,  45  N.  J.  E^i. 
473,  17  AtL  982.  So  the  truth  of  the  second 
proposition  Is  equally  manifest  The  legacy, 
when  the  time  of  payment  arrived,  viz.  on 
the  death  or  remarriage  of  the  widow,  was 
to  go  either  to  the  trustee  or  the  I^atee,  Just 
as  it  happened  that  either  of  the  events  men- 
tioned occurred,  before  or  after  tbe  legatee 
should  attain  tbe  age  of  30  years.  The  con- 
tingency, in  view  of  which  the  intervention 
of  a  trustee  was  provided  for,  did  not  In  the 
least  change  the  quality  of  the  interest  of 
the  legatee.  The  property  was  to  be  held 
for  the  exclusive  benefit  of  the  residuary  leg- 
atee, and  his  Interest  In  It  was  as  much  a 
vested  right  an  If  he  was  to  have  had  tbe 
entire  le^  control  of  the  property.  Gifford 
V.  Thorn,  supra;  Neilson  v.  Bishop,  supra. 

In  respect  to  the  third  proposlttoa,  it  is  clear 
that,  had  tbe  residuary  legatee  lived,  be 
would  have  been  entitled  to  the  appointmeat 
as  administrator  of  the  estate  of  his  testator, 
upon  the  death  of  the  executor.  In  re  Klrk- 
patrlek's  Will,  22  N.  J.  Eq.  463.  The  point 
upon  which  the  right  of  the  appointees  of  the 
orphans'  court  is  mainly  chaUenxed  is  that 
the  claim  of  the  residuary  legatee  to  such 
appointment  had  he  lived,  did  not  pass  to 
his  representative.  The  argniment  in  support 
of  this  point  Is  that  the  appointment  goes  to 
the  reslduaiy  legatee,  because  he  is  the  tes- 
tator's choice,  and  is  tbe  next  person  In  bis 
election  after  the  executor,  but  that  the  rep- 
resentative of  the  legatee  is  not  the  tej?tntor's 
choice.  But  when  it  is  said,  as  It  has  been, 
that  the  residuary  legatee  Is  the  testator's 
choice.  It  is  meant  only  that  the  residuary 
legatee  has  the  most  Interest  In  an  econom- 
ical and  efficient  administration  of  the  estate. 
Such  choice  by  the  testator  does  not  arise 
from  any  expressed  preference,  but  It  is  Im- 
plied from  the  fact  that  tbe  legatee  is  enti- 
tled to  what  Is  left  of  the  estate,  after  the 
payment  of  debts  and  legacies,  and  so  has  a 
superior  right  to  handle  the  estate,  so  as  to 
preserve  as  much  as  possible  for  himself. 
It  is  upon  this  ground  that  the  presumed 
preference  of  the  testator  Is  said  to  exist. 
Donahay  v.  Hall,  45  N.  J.  Eq.  720,  18  AtL 
163.  The  rule  of  practice  in  the  ecclesia-stical 
court  in  cases  where  the  grant  of  admlnistn- 
tlon  was  not  within  the  statute  was  to  con- 
sider which  of  tbe  claimants  has  the  greatest 
Interest  in  the  effects  of  the  deceased,  and 
decree  the  administration  accordingly.  If 
there  were  no  peculiar  elrcumsrtances.  Wet- 
drill  V.  Wright,  2  Phllllm.  Ecc.  243-248.  Henct 
In  all  cases  where  no  executor  Is  appointed, 
or  the  appointed  executor  fails  to  reprtwent 
the  testator,  the  residuary  legatee.  If  there 
be  one,  is  preferred  to  the  next  of  kin,  and 
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entitled  to  administer  cnm  testamento  an- 
nexo.  The  reason,  said  the  court  in  Thomas 
T.  Butler,  1  Vent.  219,  that  the  statute  21 
Hen.  YIIL  re.iuired  that  administration 
sboold  be  granted  to  the  next  of  kin,  was  ui^ 
on  the  presumption  that  the  intestate  Intend- 
ed to  prefer  him.  But  now  the  presumption 
Lb  here  taken  away,  the  residuum  being  dis- 
posed of  to  another;  and  to  what  purpose 
should  the  next  of  kin  have  it,  where  no  ben- 
efit could  accrue  to  him  by  it,  and  It  Is  rea- 
sonable that  be  should  have  the  management 
of  tbe  estate,  as  he  is  to  have  what  remains 
of  It  after  the  debts  and  legacies  are  paid? 
Now,  in  the  same  way  that  the  preference  of 
the  testator  in  favor  of  tbe  reslduaiy  legatee 
Is  Inferred  from  the  superior  interest  of  the 
latter  in  tbe  administration  of  the  estate,  so, 
for  the  same  reason,  his  preference  for  the 
administrator  of  the  deceased  residuary  lega- 
tee over  his  next  of  kin  Is  Inferred.  The  In- 
terest of  the  residuary  legatee  passes  to  his 
personal  representative,  and  with  the  inter- 
est passes  the  right  to  administer.  In  Wet- 
drlU  V.  Wright,  supra,  the  testator  left  a 
widow  and  a  daughter.  He  bequeathed  bis 
property  to  his  wife,  and  after  her  death  to 
bis  daughter.  The  wife  was  executrix,  and 
proved  the  will.  The  daughter  died  after  the 
testator,  but  before  the  widow.  After  the 
death  of  the  widow  and  daughter,  tbe  daugh- 
ter's husband  was  appointed  administr.ator 
de  bonis  non  cum  testamento  annexo  of  tbe 
testator.  The  court  said:  "^he  general  prin- 
ciple, both  by  statute  and  practice,  is  to  give 
the  management  of  the  property  to  the  per- 
son who  has  the  beoeflcial  Interest.  Being  a 
vested  interest  in  the  daughter,  and  she  hav- 
ing married,  and  her  husband  having  surviv- 
ed her,  be  has  tbe  same  right  that  she  would 
have  had."  In  Jones  v.  Beytagh,  8  Phllllm. 
Ecc.  C35,  letters  of  administration  which  had 
been  granted  to  the  executor  of  a  creditor 
■were  rescinded  at  the  suit  of  an  executor  of 
a  residuary  legatee.  In  re  Thirlwall,  6  Notes 
Cas.  44,  the  letters  went  to  the  personal  rep- 
resentative of  tbe  residuary  legatee.  The  in- 
sistence, therefore,  that  the  right  of  admin- 
istration did  not  pass  to  the  representative 
of  tbe  residuary  legatee,  is  not  tenable. 

Nor  is  there  any  substance  In  the  notion 
advanced  that  the  father  and  widow  of  Hen- 
ry L.  Stnbbleblne  took  no  interest  in  tbe  resi- 
due ot  the  estate  of  Henry  H.  Booraem,  and 
therefore  had  no  right  to  administer.  Henry 
Li.  Stnbbleblne  died  without  Issue,  leaving  a 
father  and  widow.  Each  took  one-half  of 
bis  estate.  But  whether  the  father  was  so 
entitled  or  not  in  no  degree  affects  bis  right 
to  this  administration.  It  Is  by  force  of  his 
representative  character,  and  not  by  reason 
of  the  fact  that  he  is  to  receive  ultimately 
any  part  of  the  estate,  that  he  acquires  the 
Interest  which  equips  him  with  the  right  to 
administer  upon  the  still  unadmlnlstered 
goods  of  the  original  testator.  In  respect  to 
the  appointment  of  tl'e  father,  that  appoint- 
ment was  entirely  regnlar.    The  appointment 


of  the  widow  as  Joint  administrator  does  not 
affect  John  V.  L.  Booraem.  He  does  not  com- 
plain of  the  joinder  of  the  widow  with  the  far 
ther  in  the  administration.  His  complaint  is 
that  he  himself  should  bare  been  appointed, 
together  with  his  brother  Joseph,  and  that, 
therefore,  neither  Daniel  O.  nor  the  widow 
should  have  received  tbe  appointment  I  ad- 
vise a  decree  affirming  the  decree  of  the  or- 
phans' court. 


STATE  (MONMOUTH  PARK  ASS'N,  Prose- 
cutor) V.  STATE  BOARD  OF  AS- 
SESSORS. 
(Suprone  Court  of  New  Jersey.    June  28,  1897.) 
Tazatios  op  Railroad. 
A  railroad,  not  the  property  of  a  railroad 
company,  and  neither  owned  nor  operated  under 
a  franchise  by  an  indiyidual  or  an  unincorporated 
association,   is   not  subject  to  taxation   by   the 
state  board  of  assessors. 
(Syllabus  by  the  Court.) 

Certlorarls  by  tbe  state,  on  the  prosecution 
of  the  Monmouth  Park  Association,  iigalnst 
the  state  board  of  assessors.  Heard  togeth- 
er under  stipulation  to  remove  taxes  assess- 
ed from  years  1890  to  1896.    Taxes  set  aside. 

Argued  February  term,  1897,  before  DIX- 
ON, LUDLOW,  and  COLLINS,  JJ. 

R.  W.  De  Forest,  for  prosecutor.  John  P. 
Stockton,  Atty.  Gen.,  for  defendant. 

COLLINS,  J.  At  the  time  of  the  enact- 
ment of  the  general  railroad  law  In  1881 
there  was  in  existence  a  railroad  of  about  a 
mile  and  a  half  In  length,  running  from  the 
New  York  &  Long  Branch  Railroad  to  the 
race  course  of  the  Monmouth  Park  Associa- 
tion. It  was  constructed  upon  tbe  filed  route 
of  the  Monmouth  Park  Railroad  Company. 
That  company  made  return  for  it  In  the  year 
1884,  and  it  was  taxed  In  due  course.  The 
next  year  no  return  was  made,  but  tbe  Mon- 
mouth Park  Association,  the  present  prose- 
cutor, filed  a  protest,  claiming  that  the  road 
was  on  Its  land,  and  was  Its  private  property,, 
not  subject  to  railroad  taxation.  Nevertb^ 
less  tbe  state  board  continued  to  tax  the 
road  until  and  Including  tbe  year  1889.  Tbe 
taxes  assessed  were  paid,  and  are  not  now 
questioned.  In  1889  the  association  built  a 
new  grand  stand  for  its  race  course.  The 
railroad  was  demolished,  and  a  new  one  was 
constructed  to  reach  the  new  gmaA  stand. 
This  new  road  ran  from  a  different  point  on 
tbe  New  York  &  Long  Branch  Railroad,  and 
was  entirely  off  the  filed  route  of  the  Mon- 
mouth Park  Railroad  Company.  It  Is  proved 
to  have  been  constructed  by  the  association 
on  its  own  lands  and  under  private  right. 
The  association  la  a  company  formed  under 
the  general  corporation  act.  Its  object,  as 
stated  in  Its  certificate  of  incorporation  (as 
amended  In  1877),  was  "to  caiTy  on  exhibi- 
tions for  the  encouragement  of  competition 
in  breed  of  stock  and  development  of  speed 
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ot  horses."  It  liad  no  railroad  franchise, 
and  could  have  none,  for  Its  organic  law  ex- 
pressly excludes  the  formation  thereunder  of 
a  railroad  company,  except  under  conditions 
not  peitinent  to  It.  1  Gen.  St.  p.  U4<5,  pL  189; 
Id.  p.  950,  pi.  208;  Id.  p.  960,  pi.  292.  The 
state  board  of  assessors,  assuming  the  new 
railroad  to  be  a  substitution  for  the  old  one, 
taxed  it,  with  Its  appurtenances,  in  the  name 
of  the  Monmouth  Parle  Railroad  Company, 
as  railroad  property  used  for  railroad  pur- 
poses; and  such  action  is  now  before  this 
court  for  review. 

AVrits  of  certiorari  were  promptly  pur- 
chased, but  by  consent  have  not  been  press- 
ed to  hearing  until  now.  The  taxes  assess- 
ed in  1890  and  1891  were  paid;  but,  within 
the  spirit,  If  not  the  letter,  of  the  railroad 
tax  act,  such  payment  presents  no  bar  to  re- 
lief. 3  Gen.  St.  p.  3333,  pi.  240.  From  1890 
to  1893.  inclusive,  the  raili-oad  taxed  was 
used,  during  the  racing  season,  by  the  two 
railroad  companies  that  operated  trains  over 
the  New  York  &  Long  Branch  Railroad. 
These  companies,  under  business  arrange- 
ments with  the  association,  sold  tickets  that 
Included  passage  over  the  road  and  admis- 
sion to  the  race  course  and  grand  stand.  At 
other  times  of  the  year  the  road  was  only 
used  to  send  freight  to  the  race  course  when 
shipped  to  the  association.  In  1893  the  con- 
necting switch  was  removed,  and  since  then 
the  road  has  not  been  used  at  all. 

Warrant  for  the  taxes  assessed  Is  sought 
In  "An  act  for  the  taxation  of  railroad  and 
canal  property,"  approved  April  10,  1884. 
That  act  has  been  revised  and  amended, 
but,  so  far  as  the  authority  to  tax  is  con- 
cerned, remains  hitherto  unchanged.  The 
mandate  of  this  law,  in  the  second  section  of 
the  act,  is  that  "all  property  of  any  railroad, 
and  of  any  canal  company  used  for  railroad 
or  canal  purposes,  shall  be  assessed  by  a 
state  board  of  assessors,"  etc.  3  Gen.  St.  p. 
3334.  pi.  243.  This  language  Is  defined  and 
enlarged  by  section  27  (now  23),  which  reads 
as  follows:  "If  any  railroad  or  canal  shall 
be  owned  or  operated  under  a  franchise  by 
any  Individual  or  association  not  Incorporat- 
ed, the  term  'company'  used  in  this  act  shall 
apply  to  such  owners  or  operators,  and  such 
property  shall  be  assessed  and  taxed  under 
the  provisions  of  this  act  In  the  same  man- 
ner as  If  operated  by  a  company;  and  the 
persons  operating  or  owning  such  railroad 
or  canal  shall  make  the  returns  reciuiredby 
this  act  to  be  made  by  companies."  3  Gen. 
St.  p.  3.332.  pi.  234.  The  "franchise,"  intend- 
ed by  this  section,  Is  of  course  a  franchise 
to  own  or  operate  a  railroad  or  canal.  The 
element  of  such  a  franchise  entei-s  into  the 
classification  of  the  act.  Perhaps  the  legliu 
lature  meant  to  Include  all  cases  of  opera- 
tion under  such  a  franchise.  Perhaps  the 
nse  of  the  railroad  in  question  by  two  rail- 
rond  companies  In  the  manner  above  men- 
tioned may  be  considered  as  such  operation; 
but,  if  so,  the  case  is  not  covered  by  the  act 


This  court  cannot  supply  the  omission,  and 
the  taxes  ufider  review  must  (all,  (or  in  no 
year  involved  was  the  property  ttiat  was 
taxed  the  proi»erty  of  a  railroad  company,  or 
owned  under  a  franchise  to  own  or  operate  a 
railroad,  or  operated  under  such  a  franchise 
by  any  individual  or  association  not  incorpo- 
rated. The  taxes  under  review  are  set  aside, 
but.  Inasmuch  as  the  state  board  of  assessors 
represents  the  state,  no  costs  can  be  awardeJ 
to  the  prosecutor. 


TRENTON  PASSENGER  RY.  CO.,  CON 
SOLIDATED,  v.  COOPER. 

SAME  V.  BENNETT. 

(Court  of  Errors  and  Appeals  'of  New  Jersey. 

June  28,  1897.) 

NkOUSENOK— ESCAPii  OF    ElBOTRICITT— EVIDSXCK 

—Res  Oesta— Leading  Questions. 

1.  Escape  of  electricity  from  a  street  railway, 
to  the  injury  of  a  horse  being  driven  on  a  pul»- 
tic  street,  is  presumptive  proof  of  negligence  in 
the  operation  of  the  railway.  "Res  ipsa  loqui- 
tur." 

2.  Words  spolcen  by  a  driver  in  the  effort  to 
control  a  runaway  horse  are  admissible  in  evi- 
dence as  part  of  the  res  gestse  on  the  trial  of 
an  action  for  damages  for  injuries  rcsuitinK  troai 
the  frightening  of  the  horse.  Evidence  of  prp- 
vious  experience  of  the  driver  In  case  of  electric 
siioclc  to  a  horse  tras  competent,  not  to  prove 
the  fact  of  shock  in  the  case  in  hand,  but  to 
account  for  the  driver's  words  and  conduct 

3.  Evidence  legal  for  some  purpose  cannot  be 
excluded  because  a  jury  may  erroneously  use  it 
for  another  purpose.  The  defendant's  protection 
against  this  is  to  ask  for  cautionary  instrDcUon. 

4.  The  admission  of  a  leading  question  cannut 
be  reviewed  on  error. 

(Syllabus  bv  the  Court.) 

Error  to  supreme  court,  Mercw  circuit;  he- 
fore  Justice  Gummere. 

Action  by  Charles  S.  Cooper  against  the 
Trenton  Passenger  Railway  Company,  Con- 
soUdated,  and  by  Samuel  M.  Bennett  agamst 
the  same  defendant.  Judgment  for  plaintiffs, 
and  defendant  brings  error.     Affirmed. 

James  Buchanan,  for  plaintiff  in  error.  O. 
D.  W.  Vroom  and  J.  H.  Backes,  foe  defend- 
ants in  error. 

COLLINS,  J.  These  two  causes  were  ar- 
gued together  up<Mi  identical  bills  of  excep- 
tion and  assignments  of  error,  the  original 
actions  having  been  tried  together  in  the  Mer- 
cer circuit.  The  actions  were  based  upon  al- 
leged negligence  In  the  lawful  operation  by 
means  of  electricity  of  a  street  railway  In  tlie 
city  of  Trenton.  In  such  operation  an  elec- 
tric current  was  conducted  through  rails  Uld 
on  the  street,  the  ends  of  the  rails  being  fas- 
tened together  with  metallic  ties  by  a  process 
called  In  the  declaration  and  testhnon; 
"bonding."  The  negligence  averred  was  in 
insufficient  or  defective  bonding,  permittiDg 
the  escape  of  electricity.  In  one  of  the  ac- 
tions the  result  averred  was  Injai7  to  a  valua- 
ble horse  owned  and  being  driven  by  the 
plaintiff  Cooper,  and  In  the  other  personal 
Injury   to   the   plaintiff   Bennett,   who   was 
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Cooper's  hostler  and  was  riding  with  him. 
The  horse  ran  away,  and  both  men  were 
thrown  from  the  carriage.  The  plaintiffs  re- 
oorered  damages,  and  the  judgments  have 
been  removed  by  writs  of  error  to  this  court. 

Brror  Is  first  assigned  upon  refusal  to  non- 
suit. The  contention  is  that,  as  the  aver- 
ments of  negligence  were  limited  to  the 
iMnding  of  the  rails,  the  plaintiffs  were  obli- 
ged to  point  out  and  establish  some  particular 
defect  or  Insufficiency  in  such  bonding.  I  do 
not  assent  to  this  view.  It  would  have  been 
sufficient  to  aver  that  electricity  was,  through 
negligence,  permitted  to  escape  from  the  rails; 
but,  as  it  appeared  In  the  case  that  such  es- 
cape was  only  possible  at  the  ends  of  the 
rails,  it  was  a  necessary  conclusion  that,  if  It 
occurred,  it  must  have  been  due  to  insuffi- 
cient or  defective  bonding.  It  must  be  as- 
sumed that  with  proper  and  sufficient  bonds 
the  rails  would  have  carried  a  current  of 
electricity  with  safety  to  horses  stepping  up- 
on them.  Otherwise  the  operation  of  the 
railway  in  a  public  street  by  means  of  such 
a  current  passing  through  its  rails  was  ipso 
facto  a  nuisance.  No  legislation  has  author- 
ized such  an  infringement  on  the  rights  of 
the  public  In  a  highway.  If,  therefore,  elec- 
tricity did  escape  from  the  rails,  that  fact 
was  presumptive  proof  of  negligence.  The 
case  comes  dearl}'  within  the  bounds  set  by 
this  court  for  the  right  of  a  plaintiff  to  say, 
"Res  ipsa  loquitur."  Bahr  v.  Lombard,  53 
N.  J.  Law,  233.  21  Atl.  190,  and  23  Atl.  167. 
Of  course,  proof  of  a  latent  defect  or  of  a 
break  in  a  bond,  of  wlilch  the  managers  of 
the  railway  could  not  with  due  diligence  have 
learned,  might  rebut  the  presumption  of  neg- 
ligence, but  no  such  proof  appeared  in  the 
pialntltTs  case.  Assuming  that  there  was 
proof  tending  to  show  that  electricity  did  es- 
cape from  the  company's  rails  and  affect  the 
horse,  it  was  the  duty  of  the  trial  judge  to 
require  a  defense.  There  was  proof  suffi- 
cient to  go  to  the  jury  of  such  escape  and 
sbocl:.  The  horse,  previously  docile,  and  ac- 
customed to  the  city  streets,  was  being  driv- 
en across  the  railway  track.  Immediately 
after  stepping  on  a  rail,  he  stopped,  shook, 
quivered,  and  then  plunged  forward,  and  ran 
so  violently  as  to  overcome  all  efforts  to  re- 
strain him.  A  subsequent  examination  by 
a  veterinary  surgeon  revealed  symptoms  of 
shock  by  electricity.  The  motion  to  nonsuit 
tvas  pr<^>erly  denied,  and,  as  no  condnsive  re- 
bnttal  of  such  presumption  of  negligence  was 
established  by  the  defense,  there  was  no  sup- 
port for  the  renewal  of  the  motion  at  the 
close  of  the  evidence.  The  case  was  one  for 
the  Jury. 

Error  is  also  assigned  upon  exceptions  to 
the  admission  of  testimony.  Stress  is  chiefly 
laid  upon  permission  given  to  the  plaintiffs 
to  testify  to  certain  ejaculatory  words  admit- 
ted In  evidence  by  the  trial  judge  as  part  of 
the  res  gestae.  Cooper  testified  as  follows: 
"My  horse  put  his  foot  on  the  north-bound 
track,— the  eaateily  track.   Ue  stopped,  came 


to  a  standstill,  and  he  shook  and  quivered, 
and  then  kicked,  and  I  said  to  my  man— (In- 
terrupted by  objection,  ruling,  and  excep- 
tion.) I  said:  'He  has  got  a  shock,  Sam. 
Catch  hold.'  And  he  caught  hold,  and  I 
found  we  bad  no  control  of  the  horse,  as  we 
puUed  all  we  knew  how."  Bennett's  narra- 
tion was  substantially  the  same,  and  both 
witnesses  added  their  statements  of  what 
happened  up  to  the  time  they  were,  respec- 
tively, thrown  from  the  caniage.  It  is  not 
disputed  that  words  spoken  while  an  affair 
is  In  progress  are  admissible  in  evidence  In  a 
narrative  of  the  affair.  The  claim  is  that 
the  affair  in  question  had  ended  before  the 
words  were  spoken;  that  It  ended  with  the 
frightening  of  the  horse,  however  caused. 
The  contrary  seems  too  plain  to  need  argu- 
ment. The  management  of  the  horse,  the 
conduct  of  both  men  (one  of  them  the  servant 
of  the  other),  were  Involved  in  the  affair. 
Without  proof  of  the  call  for  help,  how  could 
the  plaintiffs  satisfactorily  account  for  Ben- 
nett's seizing  the  reins?  The  ejaculation  was 
part  of  what  occurred,  and  explained  what 
might  otherwise  have  defeated  a  recovery  by 
one  or  both  plaintiffs.  It  did  not  prove  that 
the  horse  had  received  a  shock,  but  only  that 
Cooper  said  so.  As  was  said  by  Chancellor 
Zabrlskle  In  a  case  decided  in  this  court 
where  words  spoken  by  a  bystander  in  an  af- 
fray were  held  admissible  in  evidence,  "The 
proof  Is  only  proof  of  the  fact  that  the  words 
were  spoken,  and  not  of  the  truth  of  any- 
thing as  stated  in  them."  Castner  v.  Sllker, 
33  N.  J.  Law,  507.  Tlie  testimony  was  prop- 
erly admitted. 

Cooper  was  also  permitted  to  testify  that 
he  had  seen  a  horse  similarly  affected  by  an 
electric  shock  received  under  like  circumstan- 
ces. Exception  was  sealed  only  upon  the  ad- 
mission of  a  preliminary  question,  but  I  will 
assume  that  exception  as  Intended  to  cover 
the  testimony  challenged  in  this  court  I 
think  that  any  experience  of  the  witness  be- 
fore the  emergency  In  which  he  was  called  to 
act  was  competent  evidence  In  the  cause  to 
account  for  his  exclamation  and  conduct  In 
that  emergency,  and  to  relieve  him  from  any 
Imputation  of  contributory  negligence.  It  Is 
claimed  that  it  is  not  clear  from  the  testi- 
mony that  the  experience  was  previous  to 
the  affair  in  controversy.  If  there  was  am- 
biguity in  that  regard,  the  defendant  should 
liave  removed  it  by  cross-examination. 

It  was  argued  In  this  court  that  the  admis- 
sion of  evidence  of  the  witness'  experience, 
and  of  his  cry  that  the  horse  had  received  a 
shock,  might  have  been  considered  by  the 
jury  as  tending  to  prove  the  fact  of  such  a 
shock;  but  a  simple  request  for  proper  In- 
structions to  the  jury  would  have  afforded 
all  needed  protection  to  the  deiendant  Evi- 
dence legal  for  some  purpose  cannot  be  ex- 
cluded because  the  Jury  may  erroneously  ap- 
ply It  otherwise.  The  court,  on  request,  will 
always  guard  against  such  an  error,  or,  if 
not,  a  party  aggrieved  may  then  take  his  ex- 
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ception.    WllUams   t.    Sbeppard,    13   N.   J. 
Law,  78,  T8. 

The  only  other  complaint  was  of  a  ques- 
tion propounded  to  a  veterinary  surgeon 
touching  the  symptoms  of  the  horse.  It  was 
contended  hi  this  court  that  the  witness  did 
not  ^ow  expert  knowledge,  but  there  was  no 
such  objection  at  the  trial.  The  objections 
there  taken  were  that  the  question  was  lead- 
ing, and  called,  not  for  facts,  but  for  an  opin- 
ion. Its  lawful  purpose  was  to  call  for  an 
expert  opinion  based  on  obserratlon.  The 
competency  of  such  an  opinion  cannot  be 
gainsaid.  The  question  was  somewhat  lead- 
ing, but  the  discretion  ot  the  judge  In  admit- 
ting it  cannot  be  reviewed  on  error.  Cham- 
bers V.  Hunt,  22  N.  J.  Law,  552.  The  judg- 
ments should  be  affirmed. 

GARRISON,  J.,  dissents  In  the  Cooper 
Case. 


Go  ^ 

ERWIN  V. 


A 


/■!■;  I 

IITY  OF  JERSEY  CITY. 


(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

July  1,  1897.) 
OrricBR   DB  Facto — Citics— Appoirtmbnts — Ar- 

TROVAI.  BY   MaTOB— C01IPBN8ATI0X. 

1.  When  an  offlcial  person  or  body  has  appar- 
ent authority  to  appoint  to  public  office,  and  ap- 
parently exercises  such  authority,  and  the  person 
so  appointed  enters  upon  snch  office,  and  pee- 
forms  its  duties,  his  offlcial  acts  will  be  valid 
with  respect  to  the  public  and  to  third  persons 
with  whom  he  deals  officially,  and  he  will  be  an 
officer  de  facto,  notwithstanding  there  was  a 
want  of  power  to  appoint  in  the  body  or  person 
who  professed  to  do  so. 

2.  Under  the  provisions  of  section  19  of  "An 
art  for  the  government  of  the  cities  of  the 
state,"  approved  April  6,  1889  (Laws.  1889.  p. 
187),  the  approval  of  the  mayor  is  not  required 
to  validate  an  appointment  to  office  by  a  lioard. 

3.  One  who  becomes  a  public  officer  de  facto, 
without  dishonesty  or  fraud  on  his  part,  and 
who  renders  the  services  required  of  such  public 
officer,  may  recover  the  compensation  provided 
by  law  for  such  services  during  the  period  of 
their  rendition. 

(Syllabus  by  the  Court) 

Error  to  supreme  court. 

Action  by  James  S.  Erwln  against  the  city 
of  Jersey  City.  Verdict  for  defendant,  and 
plalntifT  brings  error.     Reversed. 

Charles  L.  Corbln,  for  plalntllT  In  error. 
William  D.  Inwards,  for  defendant  In  error. 

MAGIE,  C.  J.  The  record  returned  with 
this  writ  disclosed  a  judgment  In  tSYOt  of  the 
city  of  Jersey  City  (which  was  the  defend- 
ant below),  and  against  Erwln  (who  was 
plaintiff  below),  upon  the  verdict  of  a  jury. 
The  bills  of  exception  show  that  the  verdict 
was  directed  by  the  trial  judge.  Erwln  duly 
excepted  to  that  direction,  and  has  assigned 
•  error  thereon.  The  issue  in  the  cause  had 
been  previously  tried  by  the  same  judge  with- 
out a  jury,  and  his  finding  was  in  Erwtn's 
favor.  A  rule  to  show  cause  why  that  find- 
ing should  not  be  set  aside  was  allowed,  and 
afterwards  made  absolute.    The  opinion  ot 


the  late  chief  justice  (with  whom  Mr.  Jus- 
tice Garrison  concurred),  and  the  dissentiiig 
opinion  of  Mr.  Justice  Dixon,  are  reiwrted  in 
as  AtL  948.  The  cause  again  going  down  for 
trial,  the  issue  was  submitted  to  a  jury,  by 
consent  of  both  parties,  upon  the  same  evi- 
dence which  had  been  presented  to  tbe  trial 
judge  upon  the  former  trial,  and  on  which  he 
had  found  in  Erwin's  favor.  In  conformity 
with  the  views  expressed  in  the  prevailing 
opinion  ot  tbe  supreme  court,  a  verdict  was 
directed  In  favor  of  the  city.  The  pleadings 
disclose  that  Emin's  action  was  brought  to 
recover  the  compensation  attacbed  to  tbe  of- 
fice of  corporation  attorney  of  the  city  of 
Jersey  City  for  the  period  of  three  months. 

At  the  trial,  Erwin  claimed  (1)  tint  be  had 
been  duly  appointed  to  that  office,  and  (2) 
that,  if  not  BO  appointed,  he  filled  the  office 
de  facto,  and  duly  performed  its  duties  for 
tbe  period  for  which  he  claimed  compensa- 
tion. The  prevailing  opinion  of  the  supreme 
court  indicated  two  grounds  upon  which  it 
was  concluded  that  tbe  finding  in  Erwin's 
favor,  upon  the  same  evidence  which  la  now 
before  us,  could  not  be  supported.  In  the 
first  place.  It  was  determined  that  the  evi- 
dence showed  that  Erwln  had  not  become 
corporation  attorney  de  jure,  because,  con- 
ceding that  the  board  of  finance  of  Jersey 
City  had  power  to  appoint  that  officer,  mw 
of  the  members  of  that  board,  who  acted  with 
it,  and  whose  vote  was  necessary  to  make  t 
valid  appointment,  was  afterwards  adjudg- 
ed, upon  quo  warranto,  to  have  been  a  usurp- 
er in  office,  and  was  ousted  therefrom.  It 
was  determined  that  the  principle  applicable 
In  snch  a  case  was  thac  a  de  facto  board 
could  not  create  a  de  jure  officer  by  appoint- 
ment. In  the  second  place,  it  was  deter- 
mined that  Erwin,  although  admitted  to  have 
been  corporation  attorney  de  facto  during  the 
period  in  question,  could  not  recover  the  com- 
pensation attached  to  the  office,  because  there 
was  during  that  period  another  corporation 
attorney  de  facto,  and  that,  undo:  such  cir- 
cumstances, neither  de  facto  officer  could 
maintain  an  action  for  such  compensaUon. 
The  situation  of  the  case  before  us  practically 
compels  a  t«evlew  of  the  decision  of  the  su- 
preme conrt.  Passing  for  tbe  present  the 
conclusion  of  that  court  first  above  Indicated. 
I  find  myself  unable  to  discover,  after  a 
careful  examination  of  tbe  evidence,  anything 
to  support  the  conclusion  secondly  above  in- 
dicated. As  before  stated,  the  supreme  court 
determined  that  Erwin  had  become  corpora- 
tion attorney  de  facto.  In  that  conclusion  I 
entirely  concur.  By  the  provisions  of  sec- 
tion 1  of  "An  act  concerning  the  appointment 
of  municipal  officers  and  boards  in  cities,"  ap- 
proved March  11,  1893  (Laws  1893.  p.  2241, 
it  was  enacted  that  the  law  officers  of  cities 
of  the  first  class  (of  which  Jersey  City  Is  one) 
should  be  appointed  by  the  board  having 
charge  of  financial  affairs  by  a  vote  of  not 
less  than  two-thirds  of  all  the  members.  In 
Jersey  City  the  board  pointed  out  by  these 
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provisions  as  tntrnsted  with  tbe  appointing 
power  of  law  officers  was  the  board  of 
finance,  and  that  board,  on  December  27, 
1893,  while  the  act  was  stlU  In  force,  ap- 
pointed EJrwtn  corporation  attorney  for  tb«> 
time  Umlted  by  law. 

It  is,  however,  contended  on  the  part  of  the 
dty  that  Brwin  not  only  did  not  acquire,  by 
this  appointment,  a  title  to  the  office  de  Jure, 
but  none  de  facto.  This  contention  is  first  put 
upon  the  gronnd  that  the  act  imder  which  the 
board  of  finance  made  the  appointment  was 
not  within  the  constitutional  power  of  the  legis- 
lature to  enact.  The  snccfSiifuI  maLitenacc.-  of 
tills  proposition  might  affect  Erwin's  title  as  an 
officer  de  Jure,  bat,  in  my  Judgment,  won'd  be 
without  effect  upon  his  position  as  an  offi  er  de 
facto;  for,  at  the  time  tbe  board  of  finance 
appointed  hhu  corporation  attorney,  the  va- 
lidlty  of  the  act  ot  the  legislature  had  never 
been  Judicially  questioned.  It  conferred  appar- 
ent authority  to  make  such  an  appointment. 
It  is  admitted  to  be  difficult,  if  not  impossible, 
to  express  it  a  single  formula  what  constitutes 
a  public  officer  de  facto.  Tbe  masterly  and  ex- 
haustive review  of  the  adjudged  cases  on  the 
subject  made  by  Chief  Justice  Butler  hi  lils 
opiition  in  State  v.  Carroll,  3S  Conn.  449,  p^nln'y 
discloses  the  difficulty  of  an  exact  detini:Ion,  in- 
cluding aU  circumstances  in  which  the  :aw,  be- 
catise  of  public  convenience  'and  neccs  Ity, 
treats  one  as  a  puUic  officer,  although  not  such, 
and  calls  him  an  officer  do  facto.  I  deeni  it 
unaecessary  to  prolong  this  opinion  by  any  ac- 
count of  my  own  consideration  of  the  subject; 
for  the  circumstances  of  the  case  before  us  do 
not  leave  it  uiiou  any  debatable  ground.  It 
idainly  falls  within  at  least  one  of  the  classes 
defined  by  Chief  Justice  Butler  to  which  the 
doctrine  derived  from  the  cases  he  reviewed 
was  de«ned  by  him  to  be  apidicable.  Otlier 
cases  Justifying  the  same  conclusion  may  be 
found  collected  in  5  Am.  &  Kng.  Knc.  Law,  p. 
96.  Tbe  definition  may.  I  thinic,  lie  thus  stated: 
When  nn  offldal  person  or  body  has  apparent 
authority  to  appoint  to  public  office,  and  api:ar- 
entiy  exercises  such  authority,  and  the  persm 
flo  appointed  enters  upon  and  performs  the  du- 
ties of  such  office,  his  acts  will  be  held  val'd 
in  respect  to  the  public  whom  he  represents, 
and  to  thira  persons  with  whom  he  deals  offi- 
cially, notwithstanding  there  was  a  want  of 
power  to  appoint  him  in  the  person  or  b3ily 
which  professed  to  do  so.  Applying  this  defi- 
nition to  the  facts  before  us,  we  find  that  Er- 
win  unmistakably  acquired  the  position  of  cor- 
poration attorney  de  facto;  for  the  board  of 
finance  had  apparent  authority  to  appoint  to 
that  office,  and  exercised  that  authority,  and 
Brwin  accepted  tbe  appointment.  It  is  be- 
yond doubt  that  his  acts  on  matters  in  which 
the  corporation  attorney  could  act  would  bind 
th«  city  and  parties  dealing  with  the  city. 

It  is,  however,  further  contended  that  the  ap- 
pointment of  Erwin  by  the  board  of  fliuuice 
gave  him  no  apparent  title  to  the  office  of  cor- 
poration attorney,  because,  as  is  claimewl,  that 
action  required  the  approval  of  the  mayor  of 


Jersey  City,  which  approval.  It  appears,  was 
refused.  This  contention  is  put  upon  the  pro- 
visions of  section  19  of  "An  act  for  the  govern- 
ment of  cities  of  this  state,"  approved  April  8, 
1889  (Laws  1889,  p.  187).  Although  this  act 
has  been  pronounced  by  this  court  to  be  a  gen- 
eral law,  it  is  called  in  the  brief  of  coiusel  the 
"New  Charter  of  Jersey  City."  Assuming,  al- 
though tha«  is  no  proof  of  it,  that  the  act  in 
question  is  in  force  in  Jersey  City,  we  will 
consider  the  contention  thus  made.  By  the  pro- 
visions of 'the  aectlon  above  referred  to,  tbe 
mayor  of  the  city  is  given  authority  to  veto  the 
"acts"  of  any  board  of  the  city,  and  It  Is  re- 
quired that  copies  of  all  resolutions  and  "other 
matters"  shall  be  famished  to  tlie  mayor  for 
consideration;  and  the  board  is  empowered  to 
pass  any  vetoed  resolution  or  other  matter  over 
the  mayor's  objection  by  a  two-thirds  vote.  It 
Is  insisted  that  a  resolution  appplntluK  to  office 
la  subject  to  the  mayor's  veto.  /If  a  literal  c .  n- 
structlon  be  given  to  the  provisions  of  the  sec- 
tion thus  appealed  to.  It  is  obvious  that  the 
business  of  any  municipal  board  will  not  only 
be  hampered  and  delayed,  but  practically  be 
rendered  impossible  to  be  performe.l.  Rrsola- 
tlons  to  approve  minutes,  to  lay  on  the  taUe, 
to  postpone,  to  adjourn,  and  numberless  others, 
are  resolutions  exptesshig  acts  of  such  boards. 
If  ail  such  acts  are  to  be  presented  to  the  may- 
or, and  only  be  effective  upon  his  approval  or 
their  passage  over  his  veto,  the  business  of  the 
board  could  not  be  done.  It  is  so  inered  b'e 
that  the  legis'jktive  intent  was  to  produce  such 
a  result  tliat  a  restricted  construction  of  these 
provisions,  consistent  with  their  practical  op- 
eration, should  be  adopted,  if  possible^ 

A  question  identical  with  tliat  thus  presented 
was  considered  by  the  supreme  court  in  Haight 
V.  Love,  39  N.  J.  Law,  14.  By  tbe  provisions 
of  a  section  of  a  former  charter  of  Jersey  City, 
the  mayor  was  given  power  to  veto  the  "action" 
of  any  municipal  board,  and  all  ordbiances  and 
resolntions  were  required  to  be  sent  to  hbn  for 
considetadoD.  If  any  were  vetoed,  it  was  pro- 
vided tliat  the  action  resolved  upon  or  ordataied 
should  be  void,  tmless  such  board  should  sus- 
tain It  by  a  two-thhrds  vote  at  Its  next  meet'n^. 
The  point  presented  in  the  case  was  whether 
the  appointment  by  tbe  board  of  finance  of  a 
city  collector  required  to  be  presented  to  the 
mayor  for  his  approval.  The  ophilon  of  the 
court  was  delivered  by  Mr.  Justice  Dixon,  who 
Justly  pointed  out  the  .impracticability  of  a  lit- 
eral construction  of  those  provisions,  and  who 
concluded  that  the  actions  which  tbe  mayor 
might  approve  or  veto  must  bek>Dg  to  the  chMS 
of  acts  usually  performed  by  such  bodies  by 
resolutions  or  ordinances,  viz.  acts  of  a  3eg°s- 
lative  character.  As  appointments  to  office 
were  not  of  tliat  character,  and  were  not  usually 
made  by  resolution,  but  rather  by  ballot  or 
viva  voce,  the  legislation  then  tmder  con^ldera- 
tion  was  construed  as  inapplicable  to  acts  of 
such  boards,  appointing  to  office,  and  it  was 
held  that  such  acts  did  not  require  the  approval 
of  the  mayor.  With  the  views  expressed  in 
that  case  I  am  la  entlra  accord,  and  I  think 
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them  applicable  to  the  statutory  proTtoions 
now  under  consideration. /The  absurd  lesnlt 
of  a  literal  construction  of  those  provisions 
tends  to  Induce  the  belief  that  such  construc- 
tion was  not  within  the  legislative  iutent/find 
the  fact  that  It  is  required  that  the  mayor  la 
to  be  Informed  of  "resolutions  and  other  mat- 
ters" for  consideration  in  rf  s;  ect  to  his  approval 
or  veto  Justifies  the  c-oudusluu  tliat  the  ''acts' 
which  are  thus  to  be  submitted  to  him  for  ap- 
proval are  only  such  as  are  usually  per.'ormed 
by  such  bodies  by  resolutions  or  olher  similai 
evidences  of  action.  "Other  matters''  Is  a 
plinise  not  very  aptly  chosen,  but,  in  my  Jud.?- 
ment,  it  can  only  mean  matters  of  a  similar 
character  to  resolutions,  of  which  I  knovr  none 
but  ordhiances.  /^rhe  result  Is  that  the  power 
to  appoint  a  corporation  attorcey,  if  cnly  ai  p  ir- 
ent,  was  conferred  upon  the  board  of  finance, 
and  their  appointment  did  not  lequbv  the  may- 
or's approval. 

While  thus  concurring  in  the  view  of  the  su- 
preme court  that  Erwln  became  corporation  at- 
torney de  facto,  I  am  unable  to  agree  with 
their  conclusion  that,  during  the  period  Erwln 
was  sncb  corporation  attorney,  there  was  an- 
other corporation  attorney  de  facto.  In  my 
Judgment,  the  evidence  affords  no  groimd  for 
such  conclusion.  It  appears  by  the  uncontra- 
dicted evidence  that  Spencer  Weart  had  been 
in  the  service  of  the  city  as  corporation  attor- 
ney. His  term  had  expired  In  April,  1893, 
but,  no  successor  having  been  appointed,  he 
was  holding  over  by  virtue  of  his  previous  ap- 
pointment. As  has  been  stated,  the  board  of 
finance  appointed  Erwln  to  that  office  on  De- 
cember 27,  1803.  On  December  29,  1883, 
Weart  sent  to  Elrwln  a  letter  describing  the 
leffal  business  of  the  city  in  his  hands,  and  in- 
closing papers  relating  to  actions  against  the 
city  then  pending.  It  closed  with  the  follow- 
ing words:  "As  far  as  I  Imow,  these  are  all 
the  facts  and  papers  which  I  can  give  relating 
to  the  office  of  corporation  attorney  of  Jersey 
City  which  would  be  of  assistance  to  a  corpora- 
tion attorney  of  said  city."  On  December  30, 
1893,  Weart  sent  Erwln  another  letter,  biclos- 
ittg  a  summons  relating  to  another  pending  ac- 
tion against  the  city.  On  the  same  day  the  city 
clerk  sent  Erwln  four  summonses  in  actions 
against  the  city,  which  he  had  received  from 
Weart,  whom  he  described  as  "formerly  cor- 
poration attorney."  From  these  acts  It  Is  ot>- 
vlous  that  Weart,  If  he  had  any  claim  to  the 
office  of  corporation  attorney  de  Jure  by  reason 
of  any  defect  In  Birwin's  title,  abandoned  to 
Erwln  the  position  de  facto.  The  evidence 
Is  clear  that  Erwln  assumed  the  position,  and 
performed  Its  duties. 

But  It  Is  argued  that  Weart  afterwards  be- 
came corporation  attorney  de  facto,  and  such 
was  the  conclusion  of  the  supreme  court.  This 
contention  Is  put  upon  the  following  facts:  On 
January  9,  1894,  the  mayor  of  the  city  no- 
tified Weart,  by  letter,  that  he  had  received  a 
resoIntlOD  of  the  iKtard  of  finance  purporting  to 
appoint  a  corporation  attorney,  which  he  had 
not  yet  approved,  and  requesting  Weart  to  con- 


tinue to  act  as  corporation  attorney  for  a 
thne.  To  this  letter  Weart  replied  by  letter 
containing  the  following:  "I  do  not  want  to 
take  up  the  work  of  the  office  of  corporatteo 
attorney,  and,  If  I  do  so.  It  will  be  a  secondary 
matter  to  my  own  matters,  as  I  Intend  to  com- 
mand my  own  time,  and  give  the  first  attention 
to  my  own  affairs."  From  these  acts  It  is  ob- 
vious that  the  mayor,  being  of  opinion  that  his 
approval  was  essential  to  Erwin's  appointment, 
was  desirous  that  Weart  should  continue  to  act 
as  if  Erwin's  title  had  not  been  perfected.  He 
Ruide  no  pretense  of  any  power  to  appoint 
Weart  to  that  office.  On  the  other  hand.  It  is 
eqiuilly  obvious  that  Weart  did  not  recognise 
any  claim  to  exercise  the  office  as  corporation 
attorney  de  Jure.  He  had  in  fact  laid  down 
the  work,  and  he  Justly  characterizes  bis  action 
when  he  discloses  his  reluctance  to  "take  It 
up."  Under  these  circumstances,  he  did  not 
acquire  the  position  of  an  officer  de  facto  by 
doing  some  work  for  the  city.  He  had  no  new 
appointment  to  the  office,  and  his  work,  which 
consisted  In  the  approval  of  a  few  contracts, 
must  t>e  considered  as  the  work  of  a  mere  vol- 
unteer. 

As  the  uncontradicted  evidence  established 
the  fact  that  Erwln  rendered  services  to  the 
city  as  corporation  attorney  de  facto  for  the  pe- 
riod named  hi  the  declaration,  and  that  no  oth- 
er person  was*  acting  in  that  office,  it  only  re- 
mains to  determine  whether  Erwln  can  recov- 
er from  the  city  the  compensation  attadied 
to  the  office  for  that  period.  The  right  of  a 
de  facto  public  officer  who  has  accepted  the 
position,  and  performed  Its  duties,  to  the  emol- 
uments of  the  office,  has  been  carefully  con- 
sidered hi  our  courts,  and  conclusions  have 
been  reached  which,  although  somewhat  at  va- 
riance with  those  of  the  courts  of  other  states, 
I  deem  to  be  In  the  highest  degree  reasonable 
In  Stuhr  V.  Curran,  44  N.  J.  Law,  181,  this 
court  had  the  matter  under  consideration. 
That  was  an  action  by  a  de  Jure  officer,  who 
had,  by  quo  warranto,  ousted  from  his  office 
no  Intruder,  who  had  during  his  Intrusion  per- 
formed the  official  duties  and  received  the 
salary  attached  to  the  office,  to  recover  from 
the  de  facto  officer  the  salary  thus  recelred. 
The  prevailing  opinion  of  Mr.  Justice  Van 
Syckel  contains  an  accurate  review  of  the  cas- 
es on  the  subject,  and  convhicingly  shows  that 
no  authority  precluded  the  adoption  of  mles 
respecting  it,  consonant  with  reason  and  pub- 
lic policy.  It  was  declared  that  In  this  caumtzy 
pi'.bllc  office  was  not  property,  and  public  offi- 
cers had  no  proprietary  Interest  In  their  offices: 
and  It  was  deduced  therefrom  that  the  ri^t 
to  the  emoluments  of  the  office  arose,  not  ont 
of  the  title  to  the  office,  but  out  of  the  actual 
rendition  of  services  for  which  such  emolu- 
ments were  designed  to  be  compensatory.  It 
was  carefnlly  pointed  oat  that,  upon  grounds 
of  public  policy,  a  Ibnitatlon  to  the  doctrine 
stated  must  be  applied,  so  that  one  who  ol>- 
talned  office  dishonestly  and  fraudulently  cool  1 
uot  demand  the  emolimients  of  the  office.  The 
result  was  that  a  majority  of  the  court  htiW! 
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that  the  intrader  Into  office,  who  bad  become 
such  UDder  a  certiflcate  of  election  regular  on 
its  face^  and  without  fraud  on  his  part,  could 
retain  the  salary  he  had  received  while  he 
pt>rformed  the  duties  of  the  office,  as  against 
b'ou  who  had,  during  the  performance  of  such 
services,  the  de  jure  title  to  the  office.  The 
supreme  court  afterwards  decided  that  one 
who  had  intruded  Into  public  office  by  force 
and  fraud  could  not  recover  from  the  pub- 
Ilo  the  salary  attached  to  the  office,  although 
be  had  performed  the  duties  devolving  upon 
the  officer.  Meehan  v.  Board,  46  N.  J.  Law, 
276.  This  result  I  deem  to  be  In  entire  accord 
with  the  doctrine  of  Stuhr  v.  Curran.  That 
doctrine  applied  to  the  ease  before  us  requires 
us  to  bold  that  one  who  becomes  a  public  offl- 
<-er  de  facto  without  dishonesty  or  fraud,  and 
who  has  performed  the  duties  of  the  office, 
may  recover  such  compensation  for  those  eerr- 
k-es  as  Is  fixed  by  law  from  the  municipality 
which  is  by  law  to  pay  such  compensation. 
In  the  case  before  us  there  Is  no  pretense  that 
Erwin  dishonestly  or  fraudulently  Intruded  in- 
to the  office  of  corporation  attorney..  He  took 
possession  of  the  office  when  surrendered  to 
htm  by  the  previous  Incumbent.  He  performed 
its  duties.  It  follows  that  he  Is  entitled  to  the 
c-ompensatlon.  For  these  reasons,  the  direc- 
tion to  the  Jury  to  find  a  verdict  for  the  city 
wa»«  erroneous.  This  result  renders  It  unneces- 
sary to  determine  whether  or  not  the  appoint- 
ment of  Brwln  by  a  board  one  of  the  members 
of  which  was  only  a  member  de  facto,  and 
afterwards  adjudged  to  be  a  usurper,  consti- 
tuted Ki-win  corporation  attorney  de  jure,  and 
DO  opinion  is  Intended  to  t>e  expressed  on  that 
point.  The  Judgment  l)elow  must  therefore  be 
reversed. 


YEARANCE   v.   POWELL. 

(Court  of  Errors  and  Apprals  of  New  Jersey. 

June  28,  1897.) 

Wills— Promibk  bt  LecATRe— Liability. 

1.  A  father,  in  extremis,  beine  nbout  to  exe- 
cute a  will  making  bis  three  children  his  residu- 
ary devisees,  Rtayed  such  execution  in  order  to 
add  a  bequest  to  another  person.  One  of  the 
children,  without  the  ItnowledKe  of  the  others, 
assured  him  that,  if  be  should  execute  the  will 
without  change,  his  wish  with  regard  to  the  In- 
tended bequest  would  be  fulfilled.  On  this  as- 
surance he  did  so  execute  the  document.  tfiUI, 
that  the  share  in  the  estate  of  the  child  giving 
the  assurance  mrst  contribute  a  third  only  to- 
wards n^aking  good  the  intended   bequest. 

2.  Quiere:  Can  lilce  contribution  be  compelled 
from  the  shares  of  the  other  children? 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  Reed,  Vice 
Chancellor. 

Bill  by  Anna  Powell  against  Lillie  E.  Year- 
ance  and  others.  Decree  for  complainant 
airninst  Mrs.  Yearam-e  alone,  who  appeals.  Re- 
\-ersed  and  modified. 


Howard  W.  Hayes,  for  appellant 
erlck  W.  Ward,  tor  respondent. 


Pred- 


COLLINS,  J.    In  1855  George  D.  Randell,  of 
Newark,  took  Into  bis  family  the  respondent. 


who  was  the  motherless  niece  of  his  wife. 
She  was  then  about  16  years  of  age.  She  had 
outside  employment,  and  paid  board  at  a  low 
rate.  About  1862  Mrs.  Randell  died,  leaving 
two  clil Id ren,— Lillie  E.,  aged  8  years,  and 
Frederick  L,  aged  4  years.  At  Mr.  Randell's 
request  the  respondent  abandoned  her  em- 
ployment, and  took  charge  of  the  children. 
She  received  no  stated  wages,  and  paid  no 
board.  In  1867  she  married,  but  remained  in 
the  household  until  the  next  year,  when  Mr. 
Randell  married  the  second  time.  Her  rela- 
tions with  the  family  continued  close,  and  In 
times  of  sickness  she  was  called  In  to  assist. 
One  child,  Edith,  was  born  of  Mr.  Randell's 
second  marriage.  In  the  year  18G9.  Even  she 
seems  accustomed  to  call  the  respondent 
"Aunt  Anna,"  and,  in  the  light  of  the  rela- 
tions of  the  parties,  the  occurrences  at  Mr. 
Randell's  deathbed,  hereafter  to  be  stated, 
seem  very  natural.  In  March,  1889,  Mr.  Ran- 
dell was  stricken  with  a  fatal  Illness,  and 
essayed  to  make  his  will.  He  was  then  a 
widower,  with  the  same  three  children.  Lil- 
lie had  been  married.  Her  married  name  is 
Yearance.  She  Is,  and  was  tben,  childless. 
Frederick  was  married,  and  had,  and  still  has. 
Infant  children.  Edith  was  a  girl  of  20.  She 
has  married  pending  this  litigation.  Her 
married  name  Is  Hopping.  A  draft  for  a  will 
had  been  prepared  for  Mr.  Randell  in  the  life- 
time of  his  wife,  but  he  had  never  execute<l 
It  He  gave  Instructions  to  counsel  to  pre- 
pare a  redraft,  simply  omitting  the  provisions 
in  favor  of  his  deceased  wife,  and  to  bring 
It  to  him  at  once  for  execution.  Counsel  pre- 
sented such  redraft  at  his  bedside  the  same 
evening.  By  Its  terms,  after  giving  the  use 
of  his  residence  to  LllUe  and  £kllth,  at  their 
option,  the  entire  estate  was,  with  the  inter- 
vention of  trustees,  to  go  to  the  three  chil- 
dren In  equal  parts.  Lillie  was  to  take  an 
estate  for  life,  with  remainder  to  her  Issue, 
or.  In  default  of  issue,  to  Edith  and  to  Fred- 
erick's children;  Frederick  was  to  take  an 
estate  for  life,  no  provision  being  made  for 
remainder;  and  Edith  was  to  take  an  abso- 
lute estate  on  reaching  the  age  of  24  yearo. 
Pending  the  preparation  of  the  will,  Mr.  Ran- 
dell determined  to  bestow  something  upon 
Mrs.  Powell,  and,  when  the  draft  was  brought 
to  him,  he  asked  to  have  added  a  clause  de- 
vising to  her  a  house  and  lot  on  Brunswick 
street  in  the  rear  of  bis  residence.  He  hn<l 
already  conveyed  that  property  to  Mrs.  Year- 
ance, and,  on  being  reminded  of  that  fact, 
which  had  escaped  his  enfeebled  memory,  he 
directed  that  tiie  clause  In  Mrs.  Powell's  fa- 
vor should  take  the  form  of  a  money  bequest 
of  $4,!i00,  fixed  by  him  as  the  equivalent  In 
value  of  the  property.  Connsel  was  nbout  to 
redraw  the  will,  but  the  attending  physician 
expressed  the  opinion  that  there  ought  to  be 
no  delay.  Mrs.  Yearance  was  the  only  one  of 
the  testator's  children  present.  She  at  ouce 
said  "Papa,  that  will  be  all  right;  Just  as 
you  wish."  And  Mr.  Randeli  responded,  "All 
right;  If  that  Is  so,  I  will  execute  the  will  as 
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It  is."  And  he  did  so  execute  It  He  died 
In  the  afternoon  of  the  next  day.  Mrs.  Year- 
ance  has  always  been  ready  to  carry  out  bee 
father's  wish,  either  by  permitting  $4,500  to 
be  paid  to  Mrs.  Powell  from  the  residuary 
personalty  of  bis  estate,  or  by  conveying  to 
her  the  Brunswick  street  property,  on  receiv- 
ing $1,500  from  each  of  the  sbo^res  thereof  be- 
queathed to  her  brother  and  sister,  respec- 
tively. The  matter  was  held  In  abeyance  un- 
til Edith  should  reach  the  age  of  24  years. 
When  that  time  arrived  Edith  made  her  con- 
sent to  any  settlement  dependent  on  Fred- 
erick's concurrence,  and  be  refused  to  have 
bis  share  of  the  estate  In  any  way  diminish- 
ed. In  this  posture  of  affairs  Mrs.  Powell 
filed  her  bill  against  the  trustees  of  the  will, 
the  three  children  of  the  testator,  and  the 
children  of  Frederick  L.  RandeU.  The  blU 
prays  decree  for  the  payment  by  the  trustees 
of  $4,500  from  the  testator's  residuary  estate. 
The  decree  made  charges  the  whole  $4,500 
on  Mrs.  Yearance  alone,  giving  her  tne  option 
to  convey  the  Brunswick  street  property  in- 
stead of  paying  that  sum.  From  this  decree 
she  has  appealed,  making  the  complainant 
the  sole  respondent. 

The  principle  recognized  by  this  court  in 
Williams  T.  Vreeland,  32  N.  J.  Eq.  734,  and 
the  precedents  therein  approved,  warrant  a 
decree  in  Mrs.  Powell's  favor;  but  not  the 
one  made.  It  is  not  necessary  to  recite  the 
testimony  In  the  case.  It  is  well  summarized 
by  the  vice  chancellor,  and  we  differ  in  but 
one  respect  from  his  conclusion  on  the  facts. 
We  think  that  the  testator  could  not  have 
supposed  that  Mrs.  Yearance  meant  to  agree 
ttiat  his  wishes  should  be  fulfilled,  even  if  it 
were  necessaiy,  to  that  end,  that  the  whole 
of  the  bequest  be  contemplated  should  have 
to  come  from  her  share  of  his  estatei  He  ac- 
cepted her  assurance  as  binding  the  three 
devisees  and  remainder-men,  and  not  bersrif 
alone.  The  decree  is  wrong  to  the  extent  that 
it  charges  her  with  more  than  her  share  of 
the  $4,500.  We  have  not  considered  the  very 
interesting  question  of  the  right  to  compel 
payment  of  the  residue  of  the  intended  be- 
quest from  the  shares  represented  by  Mrs. 
Hopping  and  Frederick  L.  RandeU.  The 
learned  vice  chancellor  assumes  that  this  is 
Impossible,  In  the  absence  of  promises,  by 
them,  respectively.  There  are  decisions  hold- 
ing otherwise  in  cases  like  the  present  Tbey 
proceed  on  the  theory  that  one  of  several 
devisees  of  a  class  represents  all,  and  tliat 
where  a  testator  executes  his  will  on  the 
faith  of  a  promise  that  some  trust  will  be 
performed,  made  by  one  of  the  class  In  be- 
half of  all,  it  is  fraud  for  the  others  to  claim 
the  devise  without  sharing  its  burdens.  We 
are  precluded  from  examining  and  determin- 
ing the  question  because  the  other  devisees 
are  not  before  this  court  on  the  appeal  of 
Mrs.  Yearance  Should  the  court  of  chancery 
adhere  to  the  view  of  the  vice  chancellor,  the 
question  may  be  presented  by  Mrs.  Powell 
t^  appeal.    The  present  decree  most  be  re- 


versed, and  a  decree  must  be  made  in  con- 
formity with  this  opinion,  so  far  as  tbe  re- 
spective rights  of  apitellant  and  respondent 
are  concerned. 


NEW  YORK  &  L.  B.  R.  CO.  et  aL  v.  ATLAN 

TIC   HIGHLANDS,   R.   B.   &   L.   B. 

ELECTRIC  RY.  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  28,  1897.) 

OkaDE  CROSSIXOS — DsaAILINO  SwiTCHBS. 

Under  tbe  act  of  March  22,  1885  (2  Ocn. 
St.  p.  2717),  the  chancellor  cannot  impose  upon 
tbe  company  whose  steam  railroad  is  to  be  cross- 
ed at  grade  by  an  electric  railroad  the  dnty  and 
responsibiiity  of  operating  a  derailing  switch  in 
the  line  of  the  electric  railroad. 

Depne,  Lippincott,  Ludlow,  and  Bogart  JJ-, 
dissenting. 

(Syllabus  by  tbe  Court) 

Appeal  from  court  of  chancery. 

Petition  by  the  Atlantic  Highlands,  Red 
Bank  &  Long  Branch  Electric  Railway  Compa- 
ny against  the  New  York  &  Long  Branch  Kail- 
road  Company  and  the  Pennsylvania  RaLroid 
Comx)any  for  directions  as  to  crossings  of  the 
respective  roads.  From  the  decree  tbe  New 
York  &  Long  Branch  Railroad  Company  and 
tbe  Pennsylvania  Raih-oad  Company  appeal 
Reversed. 

On  March  22,  1805,  tbe  following  statute  was 
enacted  (chapter  241):  "An  act  to  regulate 
tlie  crossing  at  points  not  within  tbe  limits  of 
cities  of  this  state,  of  steam  railroads  by  steam, 
or  eleutric  railroads  hereafter  to  be  constru  ted. 
(1)  Be  it  enacted  by  the  senate  and  general 
assembly  of  tbe  state  of  New  Jersey:  That 
whenever  the  route  of  any  steam  or  decMc 
railroad  hereafter  to  be  consti-ucted  shall  ctosm 
at  points  outside  of  tbe  limits  of  cities  ihe  line 
of  any  steam  railroad  In  this  state,  such  crc«i- 
ing  shall  be  made  In  such  a  way  as  win  indl.t 
the  least  injury  upon  tbe  rights  of  the  com- 
pany owning  or  operating  tbe  railroad  to  be 
crossed,  and  as  will  afford  proper  protection  to 
the  public;  and  no  company  shall  hereafter 
construct  any  steam  or  electric  railroad  across 
the  lh]e  of  any  steam  railroad,  except  within 
tbe  limits  of  a  city,  until  it  shall  have  flrst  made 
application  to  the  chancellor  of  this  state  to  de- 
fine the  mode  in  which  such  crossing  shall  lie 
made,  and  It  shall  thereupon  be  tbe  duty  of  tbe 
chancellor,  after  causing  reasonable  notlie  of 
such  application  to  be  given  to  tbe  munU-ipal 
authorities,  and  also  to  the  corporation  onu'ng 
or  operating  the  railroad  Intended  to  be  cros$^. 
to  define  by  his  decree  tbe  mode  in  wblrb  sn  h 
crossing  shall  be  made;  and  if  in  bis  Jadg.l^e.lt 
it  is  reasonably  practicable  and  public  safety 
so  requires  to  avoid  a  grade  crosabig,  be  may 
in  bis  dlscreticm  by  hia  decree  define  and  ref- 
late the  mode  and  manner  at  such  croaoing.  and 
thereupon  such  crossing  sbaS  be  made  Jn  the 
mode  defined  by  such  decree,  and  in  no  other 
way."  In  July,  1896,  the  AtlanUc  Highlawb. 
Red  Bank  A  Long  Branch  Electric  BaUway 
Compaay,  claiming  that  tbe  roate  of  Ita  electiic 
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railroad  crossed  ttae  line  of  the  steam  raili-oaet 
of  tbe  New  York  &  Long  Branch  RaSlroad 
Ciompany  vrithin  the  lines  of  Momnoutfa  street 
In  the  town  of  Bed  Banlc,  presented  to  the 
chancellor  a  petition  praying  that.  In  accord- 
ance yriOi  the  statute  abore  redted,  he  would 
"define  the  mode  in  which  sn.h  erossing  sJaonld 
be  neade."  On  filing  the  petition  notice  was 
Siren  to  the  apprtlants,  and  after  the  taldiig 
at  testiraoay  the  chanr  ellor  decreed  that  a  gta/Ca 
crossing  must  be  made  in  the  mode  pointed- 
oat  in  the  decree,  and  therein  farther  ordered 
as  follows:  "Sixth.  And  for  the  better  assur- 
ance of  safety  hi  the  grade  crossing  aforesaid, 
the  electric  company  shall,  at  its  own  expense, 
provide  and  completely  erect  at  the  cro.^8lng  in 
question  a  tower  suitable  for  tbe  construction 
and  operation  of  the  system  known  as  the 
'Glbbs  Signal  System,'  and  e<iuip  such  tower 
with  the  said  Gibbs  signal  system,  which  sys- 
tem shall  include  the  power  cnt-ofF  and  the 
derailing  switch  for  tbe  purpose  of  deprivlag 
tihe  electric  cars  of  motire  power  and  brhiglng 
them  to  a  standstill  while  cars  are  passdng  on 
or  about  to  pass  upon  said  steam  railroad.  The 
mechanism  of  such  system  shall  be  so  arranged 
that,  when  the  way  for  the  electric  car  is  open, 
danger  signals  at  one  thousand  feet  in  each  di- 
rection from  said  crossing  sliall  be  exhibited  on 
said  steam  railroad,  which  signal  shall  be  so 
maintained  mitU  the  electric  car  shall  have 
passed  over  such  crossing,  such  system  to  be 
constructed  according  to  the  plans  heieto  an- 
nexed, and  made  a  part  hereof.  After  the 
construction  and  completion  of  said  tower  and 
signal  system,  and  as  a  condition  i»«cedent  to 
the  right  of  said  electric  company  to  cross  tbe 
tracks  of  said  steam  railroad,  the  electric  com- 
pany sliall  place  said  tower  and  slgaal  system 
in  the  control  of  said  steam  railroad,  and  shall 
also,  before  it  constructs  such  crossing,  and 
aBBwiUy  thereafter,  give  hood  to  the  said 
ateoin  railroad,  with  sufBclent  surety  or  suit;- 
ties,  in  the  penal  sum  of  five  thousand  dollai'S, 
conditioiied  to  pay  at  stated  periods  the  reason- 
able sMlarlefl  of  such  competent  men  as  the 
steam  railroad  may  employ  in  the  operation  of 
said  system,  and  such  oth»  expenses  as  shall 
be  necessary  to  tbe  efficient  maintenance  and 
management  of  the  signals  and  cut-off  herein- 
before mentioned,  during  the  continuance  of 
sa  id  crossing."  The  a{q>e]lants  insist,  inter  alia, 
that  so  much  of  the  decree  as  places  upon  the 
steam  railroad  company  the  duty  and  conse- 
quent responsibility  of  ojierating  the  Gibbs  sig- 
nal system  is  beyond  the  autliority  conferred  by 
this  statute  upon  the  chancellor. 

Alan  H.  Strong,  for  appellants.    J.  B.  Deg- 
nan  and  C.  L.  Oorbln,  for  respondents. 

DIXON,  3.  (after  stating  the  facts).  It  Is 
unnecessary  now  to  consider  whether  the  iesls- 
Uture,  in  the  ezerdse  of  its  police  power,  could 
Impose  upon  the  steam  railroad  company  the 
duty  of  taking  any  {xecautions  for  the  safety  of 
the  electric  cars  and  their  occupants  while 
crossing  the  steam  raUrood  withlu  tbe  Uolto 
37  A.— 47 


of  tbe  public  highway,  beyond  such  precautions 
as  were  required  for  the  safety  of  trarelers  us- 
ing the  highway  in  customary  modes,  withiMt 
making  compensation  to  the  steam  railroad 
eompany  for  the  additional  expense.  It  Is  al  o 
vmecessary  now  to  consider  whether,  if  sucb 
compensation  be  constitutionally  required,  ttae 
electric  railroad  company  possesses  legislative 
authority  to  have  Its  amount  determined  and 
paid,  agaicet  tbe  wUl  of  the  steam  railroad 
company.  At  present  it  is  enough  to  say  that 
we  can  discover  In  this  statute,  which,  with  re- 
gard to  a  grade  crossing,  empowo-s  the  chan- 
cellor only  "to  define  the  mode  hi  which  sncb 
crossing  shall  be  made,"  no  wan-ant  for  bu- 
poglng  upon  tbe  steam  isUroed  company  the 
duty  of  operating  the  electric  raih-ond  in  any 
particular.  If  this  decree  should  be  e:'.fo°.  ce.l, 
the  steam  railroad  company  would  become  le- 
sponsiUe  to  the  electric  railroad  company,  its 
employes  and  passengers,  and  to  aB  ottier  trav- 
ekifs,  for  injury  happening  to  them  througli 
the  negligence  of  the  persons  in  cliarge  of  the 
derailing  switch,  for  those  persons  are  to  be 
employfe  of  the  steam  railroad  company;  and 
yet  that  switch  is  a  part  of  the  electric  rail- 
road, and  not  of  the  steam  railroad.  The  right 
to  impose  such  a  responsibility  upon  ttie  com- 
pany whose  railroad  is  to  be  crossed  cannot 
fairly  be  brought  within  the  terms  or  intend- 
ment of  this  statute.  In  this  respect  tbe  de- 
cree is  illegal,  and,  as  the  scheme  devised  by  , 
Uie  chancellor  is  an  entirety,  tbe  decree  must 
be  wholly  reversed. 

DEPUB,    LIPPINCOTT,    LUDLOW,    and 
BOGART,  JJ.,  dissent 


YREELAND  et  al.   v.   MAYOR,   ETC.,   OF 

CITY  OP  BAYONNE. 

(Court  ttf  Birrors  and  Appeals  of  New  Jersey. 

June  28,  1887.) 

APPB*.!^— TlSDISOS  OP    SUPRIMS    CofRT— CONCLU- 
SIVENESS—MUNICIPAL  Improvements — 
Assessment  Liens. 

1.  When  a  wiit  of  error  Is  prosecuted  to  re- 
verse the  jndgment  of  the  supreme  court  ren- 
dered npon  proceedings  in  certiorari  to  review  a 
maoicipal  ajasesament  for  benefits,  the  finding 
of  tbe  supreme  court  upon  questions  of  fact  is 
a  finality. 

2.  Under  the  act  of  18S7  (P.  L.  p.  281)  and  the 
act  of  1895  (P.  L.  p.  95),  when  the  benefit  is 
prospective,  and  depends  upon  the  construction 
of  lateral  and  connecting  sewers  not  yet  built, 
the  benefits  derived  from  existing  sewers  are  to 
be  determined  and  assessed  when  the  assessment 
is  made  uipoa  property  sewered  and  benefited  by 
such  existing  sewers,  but  such  assessments  be- 
come liens  only  after  connecting  sewers  are  built, 
and  draw  interest  only  from  the  date  of  the 
otmfinuation  of  the  assesament  for  the  connect* 
ing  sewer. 

(Syllabus  by  the  Court) 

Slrror  to  supreme  coatt. 

Certiorari  by  Marie  A  Vreeland  and  othtta 
against  the  mayor,  etc.,  of  the  c^ty  of  Bayonne 
to  review  municipal  assessments.  Judgment 
for  def eadant,  and  plaintiffs  bil&s  error.  Ra- 
vened. 
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Samuel  C.  Mount,  for  plaintiffs  in  error.  T. 
F.  Noonan,  Jr.,  and  James  Benny,  for  defend- 
ant In  error. 

VAN  SYCKEL,  J.  The  writ  of  error  In  thte 
case  is  brought  to  reverse  the  Judgment  of  the 
supreme  court  rendered  upon  proceedings  In 
certiorari  to  review  a  municipal  assessment 
for  benefits.  The  finding  of  the  supreme  court 
upon  questions  of  fact  Is  a  finality,  and  this 
court  will  not  review  it  in  that  respect.  Mo- 
ran  V.  Jersey  City,  58  N.  J.  Law,  653,  35  Atl. 
850.  The  judgment  of  the  supreme  court  Is 
erroneous,  and  must  be  set  aside  in  so  far  as 
It  adjudges  that  assessments  for  future  bene- 
fits are  illegal,  and  must  be  vacated.  In  Cea.- 
tral  New  Jersey  Land  &  Improvement  Co.  v. 
City  of  Bayonne.  56  N.  J.  Law,  297,  28  Atl. 
713,  this  court  held  that  the  act  of  1887  (P. 
L.  p.  231)  Is  constitutional.  The  act  of  Feb- 
roary  19,  1896  (P.  L.  p.  95),  is  to  the  same  ef- 
fect, and  is  a  valid  law.  Under  the  provisions 
of  these  acts,  "when  the  benefit  is  prospective, 
and  depends  upon  the  construction  of  lateral 
and  connecting  sewers  not  yet  built,"  the  bene- 
fits derived  from  existing  sewers  are  to  be  de- 
termined, and  the  assessment  made,  when  the 
assessments  are  made  upon  property  sewered 
and  benefited  by  existing  sewers;  but  such  as- 
sessments become  liens  only  from  the  time 
connecting  sewers  are  btillt,  and  draw  inter- 
est only  from  the  date  of  the  confirmation  of 
tile  assessment  for  the  connecting  sewer.  It 
Is  simply  an  ascertainment  of  benefits.  In  the 
case  last  cited  this  was  declared  to  be  the 
proper  interpretation  of  the  act  of  1887,  and 
In  that  view  It  was  pronounced  to  be  consti- 
tutional. The  property  indicated  on  the  map 
on  "Street  No.  2"  was  subject  to  assessment 
in  accordance  with  the  above-stated  rule.  The 
benefits  accruing  to  lots  on  street  No.  2  from 
the  sewers  already  constructed  are  required  to 
be  assessed  when  the  assessment  is  made  up- 
on lands  fronting  on  such  sewers.  The  bene- 
fits to  flow  from  the  construction  of  lateral  or 
connecting  sewers  cannot  be  assessed  until 
such  lateral  or  connecting  sewers  are  built. 
As  to  the  latter  benefits,  the  problem  would 
be  incapable  of  solution,  because  the  cost  of 
the  work  would  not  be  known  until  it  was 
done.  The  benefits  flowing  from  the  existing 
sewers  can  be  ascertained  as  readily  before 
the  connecting  sewprs  are  completed  as  after- 
wards. Like  assessments  are  frequently  made 
on  lands  not  fronting  on  the  line  of  the  Im- 
provement, as  in  the  case  of  opening  new 
streets.  Lands  not  on  the  line  of  such  new 
streets  may  be  held  to  be  In  the  area  of  as- 
sessable property,  and  benefits  accruing  to 
them  Included  in  the  assessment.  In  this  case 
there  are  cross  writs  of  error.  The  landown- 
ers' writ  submits  for  review  the  Judgment  be- 
low except  as  to  the  20  per  cent  reduction, 
and  the  prospective  assessments  on  lands  on 
street  No.  2.  The  city  of  Bayonne  also  prose- 
cuted a  writ  of  error,  and  assigned  as  errors 
the  20  per  cent,  reduction  and  the  ascertain- 
ment of  prospective  benefits  on  lands  on  street 


I  No.  2.  There  Is  no  error  in  the  Judgment  be- 
low in  respect  to  the  errors  assigned  by  the 
lando-wners  who  sued  out  the  writ  of  certio- 
rari; nor  Is  there  any  error  In  respect  to  the 
20  per  cent  reduction  ordered  by  the  Judg- 
ment of  the  supreme  court  But  the  Judgment 
of  the  supreme  court  is  erroneous  in  so  far  as 
it  directs  that  the  assessment  upon  lands  In- 
dicated In  red  on  said  street  No.  2  shall  be 
vacated  and  set  aside.  The  Judgment  beloif 
must  therefore  be  reversed,  and  modified  in 
accordance  with  this  opinion. 


MANLBY  et  al.  v.  MICKLE. 

(Court  of  Brrors  and  Appeals  of  New  Jorsey. 

July   1,  1897.) 

EqUITT — CbOSS  BILI.S— ANSWBK — DiSCOVEBT. 

1.  Decree  was  sought  to  restrain  a  jadgment 
creditor  from  executing  his  judgment  on  lands 
alleged  to  be  held  by  the  judgment  debtor  in 
trust  for  the  complainants.  The  bill  set  up  the 
acknowledgment  of  the  trust  by  a  deed  given 
after  the  necovery  of  the  judRinent.  HeUi,  that 
a  cross  bill,  seeking  to  have  the  trust  deed  de- 
clared void,  nught  be  maintaiDCd. 

2.  When  there  is  aabmisrion  to  answer,  there 
must  be  a  full  answer. 

3.  When  a  case  is  made  for  relief  and  discov- 
ety,  discovery  will  be  compelled,  although  answer 
without  oath  is  prayed. 

4.  Qupere:  Is  an  order  for  a  further  answer 
appealable? 

(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery;  Pitney, 
Vice  Chancellor. 

BUI  by  Georglana  Manley  and  others  against 
John  J.  MIckle.  Cibss-bill  by  defendant.  From 
an  order  for  further  answer  and  discovery,  com- 
plainants appeal.     Affirmed. 

On  appe.il  from  an  order  for  further  answer 
and  discovery,  advised  by  Vice  Chancellor 
Pitney,  who  delivered  the  following  opinion: 

"The  object  of  the  bill  Is  to  establish  a  secret 
trust  in  real  estate,  and  thereby  to  rest  the 
lien  of  a  Judgment  against  the  holder  of  the  le- 
gal title.  The  trust  Is  alleged  to  result  from 
the  investment  of  trust  moneys  in  lands  by  a 
deed  which,  through  mistake  and  oversight, 
did  not  declare  the'  trust.  The  bill  alleges  the 
Investment  of  the  trust  fund  in  the  land,  and 
that,  after  the  recovery  of  the  Judgment  the 
mistake  was  attempted  to  be  corrected  by  a 
conveyance  in  trust  to  one  of  the  complainants 
which  recited  all  the  facts  out  of  which  the 
trust  resulted.  I  think  the  bill  Is  defective  in 
not  stating  In  detail  the  particulars  of  the 
sources  of  the  trust  moneys,  and  their  amounts, 
and  that,  if  defendant  had  seasonably  moved 
the  court  for  a  more  specific  statement  there- 
of, an  order  would  have  been  made  before  an- 
swer compelling  complainants,  under  rule  213. 
to  make  a  more  specific  statement  in  this  be- 
half. This,  however,  was  not  done.  Defend- 
ant answered,  denying  that  any  of  the  trost 
moneys  were  used  to  purchase  the  lands  In 
question,  and  denying  the  existence  of  any 
trust  fund,  and  then,  by  a  cross  bill,  called  up- 
on the  complainants  to  specify  the  sources  aitd 
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amoimts  of  sucb  tmst  moaeys,  if  any.  Tbe 
cross  bill  also  attacks  tbe  late  remedial  con- 
veyance made  by  tbe  Judgment  debtor,  and 
Iirays  that  it  may  be  set  aside,  so  that  a  sale 
may  be  made  under  his  Judgment  to  advan- 
tage, and  a  clear  title  assiued  to  the  purchaser. 
The  complainants  answered  the  cross  bill  with- 
out demurrer  or  objection  to  any  of  its  charges 
so  far  mentioned,  except  to  that  calling  on 
them  to  specify  tbe  particular  sources  and 
amounts  of  trust  moneys.  To  this  they  except 
by  way  of  demurrer,  and  decline  to  answer, 
and  the  motion  is  to  compel  them  to  answer. 
Tbe  prayer  of  the  cross  bill  is  for  answer  with- 
out oath.  Complainants  resist  tbe  motion  on 
tbe  ground  that  defendant  Is  not  entitled  to 
discovery  in  his  cross  bill,  because  it  is  not 
asked  for  under  oath,  and  relies  on  Johnson 
V.  Buttler,  31  N.  J.  BJq.  35.  I  think  the  cross 
bill  is  maintainable  as  a  defense  to  the  com- 
plainants' bill.  It  is  necessary  in  order  to  have 
a  complete  adjudication  of  the  rights  of  the 
parties,  which,  it  seems  to  me,  included,  from 
defendant's  standpoint,  a  decree  declaring  the 
trust  deed  void.  At  any  rate,  it  the  complain- 
ants desired  to  test  this  question,  and  take  the 
^rround  they  now  take,  they  should  have  moved 
to  strike  out  the  cross  bill.  But,  having  an- 
swered, they  must  answer  In  full,  unless  their 
objection  to  the  particular  hiterrogatorles  is 
well  taken.  The  position  was  taken  that,  un- 
der the  case  Just  cited  from  31  N.  J.  Eq.,  a  par- 
ty Is  no  longer  entitled  to  discovery  unless  he 
asks  It  under  oath.  But  this  I  cannot  consent 
to.  The  well-settled  practice  is  the  other  way. 
The  decision  in  Johnson  v.  Buttler  went  cm  the 
ground  that  the  cross  bill  was  aitlrely  unneces- 
stary,  unless  for  the  purpose  of  discovery,  and 
that  it  was  not  necessary  for  that  purpose,  be- 
<-auBe  tbe  defendant  had  the  privilege  of  ad- 
ministering interrogatories  to  the  complain- 
ant. Chancellor  Runyon,  who  decided  John- 
son V.  Buttler,  subsequently,  in  Iron  Co.  v. 
Beach,  40  N.  3.  Eq.  63,  held  that  the  defend- 
ant In  a  cross  bill  there  was  entitled  to  have 
full  answer  to  interriigatories,  though  not  asked 
under  oath.  The  defendant  in  his  cross  bill 
prays  general  discovery  of  other  property  of 
the  Judgment  debtor.  This  he  is  not  entitled 
to,  and  the  especial  objection  to  answering  that 
part  of  the  bill  Is  well  taken,  and  It  should  be 
stricken  out.  There  will  be  no  costs  on  this 
motion,  because  the  defendant  is  in  error  in 
the  matter  last  alluded  to." 

James  H.  Van  Clcef,  for  appellants.  Hal- 
sted  H.  Wainright,  for  respondent. 

COLLINS,  J.  (after  staOng  the  facts).  We 
agree  with  the  vice  chancellor  that  the  cross 
bill  is  maintainable  as  a  bill  for  relief.  The 
judgment  creditor  was  entitled  to  seek  a  de- 
cree declaring  the  trust  deed  void.  The  com- 
plainants might  dismiss  their  bill,  and  the  deed 
would  stand  of  record  a  perpetual  menace. 
The  cross  bill  was  in  tbe  nature  of  a  bill  quia 
timet.  Even  if  this  were  not  so,  nevertheless, 
the  complainants,  having  submitted  to  answer 


the  cross  bin,  were  bound  to  answo'  It  fully. 
Uogencamp  v.  Ackerman,  10  N.  J.  Eq.  267; 
Vreeland  v.  Stone  Co.,  25  N.  J.  Eq.  140. 

But  It  is  urged  that  discovery  will  not  be 
compelled  where  answer  without  oath  is  pray- 
ed. Originally  a  complainant  was  required 
to  pray  for  answer  on  oath,  and  was  bound 
by  tbe  answer,  if  he  could  not  overcome  it 
by  pr^onderant  evidence.  It  was  because  a 
corporation  could  not  make  oath,  and  answer- 
ed only  under  Its  common  seal,  that  discovery 
by  it  had  to  be  secured  by  the  somewhat  in- 
congruous course  of  making  its  officers  co-de- 
fendants. In  special  cases  tbe  chancellor 
would  permit  a  complainant  to  waive  answer 
on  oath,  but  would  nojt  ordinarily  compel  af- 
firmative discovery  where  the  defendant  could 
not  have  the  attendant  advantages.  The  sub- 
ject came  to  be  regulated  In  some  Jurisdictions 
by  standing  rule  of  court,  and  In  others  by 
statute.  Most  states  now  have  such  statutes, 
and  decisions  on  tbe  subject  In  those  states 
can  only  be  understood  when  tbe  statutes  are 
read  with  them.  There  must  always  be 
borne  in  mind,  also,  the  difFerence,  often  lost 
sight  of,  between  bills  for  discovery  only  and 
bills  for  relief  wltb  incidental  discovery.  I 
have  found  no  decision  questioning  tbe  right 
of  a  comi^lnant  to  require  discovery  in  an- 
sw^  to  a  bill  of  the  class  last  named,  frt- 
though  prayed  without  oath,  except  tbe  case- 
of  Congdon  v.  Aylsworth,  10  R.  L  281,  18  Atl. 
247.  This  case,  inferentlally,  is  to  that  ef- 
fect. The  Rhode  Islaiid  statute  is  peculiar. 
It  enacts  that,  whenever  a  complainant  shall 
waive  oath,  the  defendant's  answer  shall 
have  the  same  elleet  as  a  plea  to  an  action  at 
law.  Gen.  Laws  1890,  p.  820,  |  19.  A  plea  at 
law,  of  course,  has  no  evidential  force  at  all, 
even  against  the  pleader.  In  Massachusetts 
the  standing  rule  of  court  (now  statute,— Laws 
1883,  c.  223,  §  10)  excepts  from  the  right  to 
call  for  answer,  without  oath,  bills  filed  for 
discovery  only,  and  therefore  we  are  not 
surprised  to  find  the  supreme  court  of  that 
state  deciding  that,  because  it  prayed  ans\ver 
without  oath,  a  bill  ostensibly  for  relief  as 
well  as  for  discovery  could  not  be  lytheld  If 
no  case  for  relief  was  presented.  Ward  v. 
Peck,  114  Mass.  121;  Badger  v.  McNamara, 
123  Mass.  117.  The  exception  of  tbe  statute 
was  not  apparent  from  the  r^)ort  of  this  last 
decision,  and  tbe  supreme  court  of  Rhode  Is- 
land seems  to  dte  the  case  as  a  general  prece- 
dent in  McCulla  v.  Beadleston,  17  R.  I.  20,  26, 
20  Atl.  11.  The  Rhode  Island  statute  really 
controlled,  as  appears  from  Harrington  v.  Har- 
rington, 15  B.  I.  341,  5  Atl.  502,  and  Oongdon 
V.  Aylsworth,  supra.  The  supreme  court  of 
the  United  States,  however,  has  held  that,  not- 
withstanding the  broad  general  rule  of  court 
permitting  waiver  of  oath  to  answer  (Eq.  Rule 
No.  41),  a  bill  for  discovery  only  cannot  be 
maintained  if  it  ^»«ive  answer  on  oath.  At 
least,  that  was  Mr.  Justice  Miller's  opinion  In 
Huntington  v.  Saundess,  120  U.  S.  78,  7  Sup. 
(31.  366.  The  decision  in  that  case  can  be  uii- 
beld  on  other  grounds.    It  sustained  on  appeal 
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a  dentorrer  to  a  bin  fitefl  for  reKef  and  dis- 
eorery  wbere  no  case  for  relief  was  made,  and 
It  had  already  been  held  that  such  a  bill  can- 
not  be  maintained  for  discovery  alone.  Mc- 
Clanaisan  v.  Davis,  8  How.  170.  Sncb,  also.  Is 
the  rule  !n  this  state.  Metler's  Adm'r  y.  >Iet- 
ler,  18  N.  J.  Eq.  270,  afflrnied  19  N.  J.  Eq.  457. 
It  is  evident  that  Judge  Miller's  opinion  has  no 
bearifig;  on  the  case  of  discovery  prayed  in 
connection  with  a  proper  caae  ft>r  relief.  This 
Is  reco^lzed  In  the  federal  courts,  for  in  the 
later  decision  of  Uhlmann  v.  Brewing  Co.,  41 
Fed.  369,  in  the  Pennsylvania  circuit,  it  was 
held  that  a  defendant  must  answer  the  inter- 
rogatcvlee  of  snch  a  bill,  although  oath  to  the 
answer  was  waived.  In  Tennessee,  where 
the  act  Is  general  in  terms,  Chancellor  Cooper 
said  that  to  allow  a  demurrer  to  so  much  of  a 
bill  as  seeks  discovery  would  be  to  go  In  the 
teeth  of  the  statute.  Payne  v.  Berry,  3  Tenn. 
Ch.  lU,  1«J0. 

Of  course,  discovery  in  an  unsworn  answer 
is  not  available,  collaterally,  but  as  an  ad- 
mission in  a  pleading  It  may  be  useful  to  a 
complainant  in  a  pending  cause,  and  there  la 
no  sound  reason  for  denying  the  right  to  de- 
mand it.  Indeed,  every  answer  Implies  some 
sort  of  discovery,  even  If  only  by  way  of  ad- 
mission of  the  allegations  of  the  bill,  and 
the  decisions  of  this  state  abundantly  recog- 
nize its  evidential  force  in  favor  of  a  com- 
plainant Hyer  v.  Uttle,  20  N.  J.  Eq.  4i3; 
Symmes  v.  Strong,  28  N.  J.  Eq.  131;  Reed 
V.  Insurance  Co.,  36  N.  J.  Eq.  398;  Walk- 
er v.  HiU's  Ex'rs,  22  N.  J.  Eq.  513,  519,— 
a  case  decided  by  tills  court  The  statute 
in  this  state  Is  very  broad.  It  enacts  tbat 
"the  complainant  may  in  any  bill  in  chan- 
cery pray  that  the  defendant  answer  without 
oath,  tn  which  case  the  answer  need  not  be 
sworn  to,  and  the  allegatlona  and  statements 
therein,  whether  responsive  or  not  shall  not 
be  evidence  against  the  complainant  except 
on  a  motion  to  grant  or  dissolve  an  Injunction, 
on  which  ntotlon  the  statement  and  denials  In 
an  answer  duly  sworn  to  shall  have  the  same 
effect  aa  heretofore."  It  Is  not  necessary  to 
decide  what  Is  the  eflfect  of  this  statute  on  a 
bill  filed  for  discovery  only,  where  answer  Is 
called  for  without  oath.  That  qneetlon  may  be 
reserved  until  some  one  shall  try  the  fruitless 
experiment  of  exhibiting  such  a  bill.  The 
practice  with  regord  to  bills  for  relief  with 
incidental  discovery  lias  been  long  settled  in 
cluuicery.  It  accords  with  the  practice  else- 
where in  this  country.  We  see  no  reason  to 
disturb  It  even  If  It  be  within  our  province  to 
do  so,  whid),  also,  is  not  necessary  to  decide. 
The  order  appealed  from  is  affirmed. 


SCULL  et  al.  v.  BRINTON. 

(Court  of  Krron  and  Appeals  of  New  Jersey. 

July  1,  1897.) 

RsAIyBSTATR  AOBNTS— AUTUORITT  TO  BlKO 

Pkiscwau 
1.  Proof   that   an   owner   of   lands   employed 
agents   to   sell    the   lands   aa   mere   real-estate 


brokers  will  not  be  sufficient  to  estaUish  aa- 
thority  in  such  agents  to  bind  their  principal 
by  a  written  conti-act  of  sale. 

2.  The  doctrine  annoanced  in  Lindley  v.  Kam, 
64  N.  J.  Eq.  418,  30  Ati.  10«a,  reaffirmed. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  Grey,  Vice 
Chancellor. 

Bill  by  J.  Percy  Brinton  against  Enoch  B. 
Scull  and  others.  Decree  for  plaintiff,  and  de- 
fendants am)eal.    Reversed. 

A.  Stephany  and  C.  L.  Cole,  for  appeUanta. 
Lindley  31.  Garrison,  for  respondent 

MAGIE,  C  J.  The  decree  aK>eaIed  from  re- 
quired the  specific  perfonnance  of  an  agree- 
ment In  writing  for  the  sale  of  lands  belonging 
at  Its  date  to  Enoch  B.  Scull,  one  of  ttis  ap- 
pellants, to  J.  Percy  Brinton,  the  reepondeut, 
whkh  agreement  was  signed,  not  by  ScaU. 
but  by  Porter  &  Crowley  as  agents  fw  bim. 
The  decree  further  required  E.  Bartine  John- 
son, the  other  appellant  who  had  taken  a  con- 
veyance of  the  lauds  from  Scull,  after  notice 
of  the  Porter  &  Crowley  agreement  to  convey 
the  same  to  Brinton.  To  Justify  sach  a  de- 
cree, proof  that  Porter  &  Crowleyr  had  author- 
ity to  bind  Scull  by  such  an  agreement  was 
essential.  The  case  shows  that  they  had  no 
written  authority  from  ScuU.  The  contention 
was  that  such  authority  Iiad  lieen  conferred 
by  parol.  This  court  has  lately  had  under 
consideratloD  contracts  for  the  sale  of  lands 
executed  by  an  agent  whose  sole  authority  to 
thus  bind  his  principal,  the  owno:,  was  claim- 
ed to  liave  been  conferred  by  parol.  Mindful 
of  the  easy  (^portunlty  for  evading  the  pro- 
visions of  the  statute  of  frauds  in  respect  to 
contracts  for  the  sale  of  lands  afforded  l»y  Uie 
settled  doctrine  that  an  owner,  who  cannot 
make  a  valid  contract  for  such  sale  except 
by  writing,  yet  may  confer  authority  by  parol 
to  make  a  contract  in  writing  which  will  bind 
him,  it  was  determined,  without  dissent  that 
proof  of  the  conferring  of  such  authority  by 
parol  must  be  dear  and  decisive;  that  the  em- 
ployment by  an  owner  of  a  real-estate  agent 
or  broker  to  sell  lands  (1.  e.  to  procure  a  pur- 
chaser for  tliom)  will  not  confer  authority  to 
bind  the  owner  to  sell  by  a  contract  In  writing, 
and  that  proof  of  circumstances  merely  Jus- 
tifying the  Inference  of  employment  as  real-es- 
tnte  broker  will  not  justify  an  Inference  of  a 
grant  of  power  to  execute  a  writtMi  contract  of 
sale.  Lindley  v.  Keim,  54  N.  J.  Eq.  418,  ») 
AtL  1063.  We  have  no  desire  to  reverse  or 
modify  in  any  reelect  the  adjudication  in 
Lindley  v.  Keim.  An  examination  of  the 
evidence  Ui  the  case  before  us  is  oonrintin)! 
tliat,  tested  by  the  views  then  expressed, 
there  Is  no  sufficient  proof  that  authority  to 
bind  ScuU  by  the  written  contract  tn  question 
bad  been  conferred  upon  Porter  &  Oowley. 
They  were  evidently  employed  as  mere  real- 
estate  brokers,  and  no  greets  authority  i* 
shown.  For  this  reason  the  decree  appealed 
from  must  be  wholly  cevecaed  and  set  aside, 
with  casta. 
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GARRISON    T.    TECHNIO    BLBCTRIOAIi 

WORKS  et  bL 

(Court  of  Qiancery  of  New  Jersey.    Jnnt  20, 

laOT.) 

RsaOISSIOH  or  GOMTBAOT— F«ii0D. 

A  eontrnct  for  the  inirclmse  of  shares  of  the 
unissued  capital  stock  of  a  corporation  was  ob- 
tained to  be  made  with  the  company  by  the 
fraadulent  statements  of  its  president,  secretary, 
and  treasurer,  in  the  condnct  of  the  company's 
bnanesB.  On  this  contract  the  company  issued 
the  stoclc  and  received  the  purchase  money.  On 
bill  filed  by  the  purchaser,  against  the  officers  and 
the  company,  to  abrogate  the  contract  because  of 
the  frand,  and  for  the  restoration  of  the  prioe 
paid,  the  company  cannot  retain  the  money  paid, 
and  defend  by  denying  that  it  authorized  or 
knew  of  the  frandnlent  statements.  To  do  full 
equity,  it  must  also  return  the  money  obtained 
by  the  fiaad. 

(Syllabus  by  the  Court.) 

Bill  by  Fnmk  Lynwood  Garrison  against  the 
Techolc  Electrical  Works  and  others.  Heard 
on  deuarrer.     Overruled. 

This  bill  is  filed  by  Frank  Lynwood  Garrison, 
complainant,  against  George  M.  Sinclair,  John 
J.  Zlmm^e,  and  tbe  Teehnlc  Electrical  Works, 
defendants.  The  complainant  stales:  That 
the  Teehnlc  Electrical  Works  was  duly  incor- 
porat«d  under  the  laws  of  New  Jersey  on  July 
14.  1883.  That  tbe  object  of  tbe  iiKorpora- 
tton  was  tbe  manufacture  and  repair  of  elec- 
trical and  other  machinery.  The  company  com- 
menced business  in  the  month  of  September, 
1S95.  In  February,  1895,  tbe  defendant  Sin- 
clair had  been  secretary  and  treasurer  of  the 
company  for  a  month,  and  the  defendant  Zim- 
mele  was  at  tbe  same  ttane  a  stockholder  and 
president  and  manager  of  the  corporation.  Sin- 
clair requested  tbe  comiilalnaiit  to  purc^se  of 
him  50  shares  of  tlie  stock  at  $40  per  share, 
and  20  shares  of  the  treasury  stock  of  the  cor- 
poration; and  It  was  represented  to  the  com- 
I^lnant  by  Sinclair  and  Zlmm^,  prlnclpaHy 
the  former,  that  the  company  was  in  a  solvent 
condition,  but  that  its  collectible  assets  were 
in  excess  of  Its  liabilities,  counting  the  capital 
stock  issued  as  part  of  the  liabilities.  They  ex- 
hibited to  the  complainant  a  faftlance  sheet  of 
tbe  condition  of  the  company,  which  they  stat- 
ed was  tme,  and  that  the  receipts  from  sales 
of  Its  manufactured  commodity  were  in  excess 
of  Its  expendltnres;  thart  it  was  then  doing  a 
profitable  business,  and,  with  a  small  additional 
capital,  and  attention  such  as  the  complainant 
could  give,  it  wotdd  make  money  and  become 
prosperom;  and  tliat,  if  tbe  complainant  would 
purchase  the  stock,  be  should  be  elected  an 
officer  of  tbe  eompany',  and  receive  a  Falary  of 
$25  per  week  for  his  services  as  such  officer. 
Relying  on  these  statements,  the  complainant 
ajEieed  to  purchase  50  shares  of  the  capital  stock 
of  tlie  company  bdonging  to  Sinclair  for  $2,- 
000,  and  20  shares  of  the  treasury  stock  of  the 
company  for  ^,000,  cash,  to  be  at  onoe  paid 
to  the  treasurer  of  the  company,— the  $2,000 
to  be  paid  to  Sinclair  to  be  one-half  cash  and 
one-half  by  dueblll  of  the  complainant.  On 
March  2,  1696,  Sindab-  and  Zlmmele  gave  the 
cemiplabiani  a  menMi-aDdnm  of  tbe  agreement. 


-which,  howarer,  contained  at  meotion  of  tbe 
ofiice  and  salaries  to  be  bestowed  as  abov«  stat- 
ed, and  by  the  memorandum  of  a^eement  Sin- 
clair and  Zisomele  hedged  tiieir  wwd  tbat  their 
assets  and  UabOltlee  of  thecorporaOon,  as  stat- 
ed in  trial  balance  sheet  of  Febniary  1,  1896, 
submitted  to  the  complainant  at  that  time, 
and  their  statement  as  to  the  solvency,  credit, 
and  eondftlon  of  the  eorporartion,  were  true,  as 
tbe  memorandum,  a  copy  of  whldi  is  annexed 
to  the  bill,  will  show.  On  March  5,  1896,  tb« 
complainant  paid  Sinclair,  under  the  agceesnent, 
$1,000  in  cash,  and  gave  him  a  dueblll  for  $1,- 
000,  and  on  tbe  same  day  he  paid  into  tbe  treas- 
ury of  the  company  $1,000.  Tbe  complainant 
received,  by  transfer  from  Sinclair,  50  shares 
of  stock,  and  from  the  company  20  shares  of 
stock,  and  from  Zlmmele  20  additional  shares 
of  stock,  making  in  all  90  shares,  and  was  tben»- 
upon  elected  president  of  the  company  in  place 
of  Zlnunele,  and  placed  in  tbe  management  of 
Its  affairs  and  business,  and  given  power  to  con- 
trol the  disbursements  of  tbe  company  by  reg- 
ulation that  all  the  checks  of  the  treasurer 
should  be  connteiBigned  by  tbe  complainant  as 
president  Zlmmele  was  made  secretary  and 
treasurer  of  the  corporation  tn  the  plaoe  and 
stead  of  Sinclair.  There  are  137  shares  of  the 
stock  of  tbe  oompony  held  by  other  persons 
than  the  complainant,  the  principal  part  of 
which  were  held  by  Sinclair  and  Zlmmele,  al- 
though the  complainant  is  the  largest  individe 
nal  bolder  of  tbe  stock,  and  SlncUtr  is  the  nest 
largest  holder.  The  company  does  not  own 
any  real  estate.  Its  manufaotory  and  works 
are  rented  in  the  city  of  Philadelphia.  The  em- 
ployment of  Zlmmele  was  to  obtain  orders  for 
goods  to  be  manufactured  by  the  company. 
When  the  complainant  took  charge  be  found 
tbe  plant  of  tbe  company.  Including  tbe  orders 
on  hand,  engaged  tn  the  work  of  making  up 
stock.  The  complainant  cut  off  nnneceasary 
expenses,  and  rednced  the  force  of  employes,  ao 
that  diere  should  be  no  more  tlian  sufficient  to 
flll  profitable  orders,  tn  which  course  Zlm- 
mele and  Sinclair  acquiesced.  Tbe  complainaiit 
states  that  shortly  after  he  took  charge  he  as- 
certained tbat  the  balance  sheet  of  February  1, 
1896,  was  inaccurate  in  several  particulars: 
Bills  payable  to  tbe  amount  of  over  $400  were 
admitted  l^  Sinclair  to  have  been  omitted  from 
that  item  on  tlie  balance  sheet.  The  Inventory 
of  the  plant  and  tools  stated  as  assets  liad  been 
made  up  over  a  year  prior  to  that  time,  and  no 
allowance  had  been  made  for  depreciation. 
The  item,  accounts  receivable,  had  been  repre- 
sented to  tbe  complainant  to  be  collectible  to  tbe 
extent  of  two-thirds,  but  the  complainant  found 
that  less  than  one-half  was  collectible.  Tne 
balance  sheet  was  in  every  respect  Incorrect 
and  misleading.  About  the  end  of  March  the 
complainant  was  paid  tbree  weeks'  salary  at 
the  rate  of  $25  per  week,  and  tbe  complainant 
ascertained  that,  notwithstanding  the  additiooa- 
al  capital  which  had  come  Into  the  treasury, 
yet,  by  reason  of  Sinclair  taking  stock  for  * 
part  of  tlie  acootmt  which  be  held  agahist  the 
company,  the  cpmpany  was  in  finauclaJ  dJffi- 
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culties.  The  complalnaiit  then  made  a  thor- 
ough examination  of  the  financial  condition  of 
the  company,  and  ascertained  that  its  assets 
then  were,  uid  for  over  two  years  prior  thereto 
had  been.  Insufficient  to  pay  its  debts  and  con- 
tinue its  business;  that  its  expenditures  for 
the  previous  five  months  had  been  in  excess 
of  its  receipts,  without  any  corresiwndlng  In- 
crease in  the  assets;  that  Its  business  for  the 
previous  five  months  had  been  improfi table; 
that  the  company  had  been  for  over  two 
months,  and  at  the  time  of  the  statement  made 
to  the  complainant  was,  insolvent,  and  unable 
to  pay  its  liabilities  without  suspending  its  bnsi- 
ness.  The  complainant  charges  that  the  mis- 
take in  fact  made  by  him  In  the  condition  of 
the  company,  which  led  him  to  invest  his  $1,000 
In  the  company,  was  entirely  due  to  the  mis- 
statements, misrepresentations,  and  conceal- 
ment of  the  condition  of  the  company,  made  by 
Sinclair  and  Zlmmele;  that  it  arose  from  no 
want  of  care  or  omission  of  legal  duty  on  the 
part  of  the  complainant.  Tbe  complatuant  re- 
fused to  pay  the  duebill  of  $1,000,  which  tell  due 
on  the  Ist  of  April,  1898,  and  proposed  to  Zlm- 
mele that  the  company  should  go  into  UquiJa- 
tlon,  to  which  Zimmele  at  first  acceded;  and 
when  the  complainant  made  an  application  to 
the  circuit  court  of  the  United  States  In  the 
district  of  New  Jersey  for  a  deciee  of  Insol- 
vency  and  the  appointment  of  a  receiver,  the 
complainant  having  failed  in  the  said  applica- 
tion, abandoned  his  suit,  and  (Uguissed  the  bill, 
Sinclair  brought  suit  against  the  complainant 
on  the  duebiU  for  $1,000  bx  the  Philadelphia 
common  pleas,  to  which  suit  the  complabiant 
tiled  an  affidavit  of  defense  and  put  in  a  coun- 
terclaim against  Sinclair  for  the  $1,000  which 
he  had  already  paid.  Since  the  futile  p  o.ee> 
logs  In  insolvency,  the  control  of  the  business 
has  been  interfered  with,  and  the  complainant 
ousted  therefrom,  and  combination  of  the  safe 
has  been  changed  to  prevent  his  access  thereto, 
and  by-laws  adopted  containing  provisions  for 
a  vice  president,  and  giving  him  power  to  coun- 
tetsign  the  treasurei-'s  checks,  which  powor 
theretofore  was  held  exclusively  by  the  presi- 
dent. Pending  the  application  of  Insolvency  in 
the  United  States  court,  the  company's  biis'ntss 
was  practically  suspended,  and  not  carried  on 
in  a  way  to  be  substantially  eflFective,  owing  to 
the  financial  condition  of  the  company.  Since 
that  time  the  business  has  been  carried  on  by 
borrowing  large  sums  of  money.  Increasing  Its 
liabilities,  without  adding  to  its  assets,  and  Ziiu- 
mele  and  Sinclair  are  carrying  on  the  business 
at  a  heavy  loss,  consuming  the  assets  of  the 
company,  and  in  fraud  of  the  complainant,  mak- 
ing his  stock  daily  less  valuable.  The  com- 
plainant further  charges  that  the  comiwny  Is 
doing  business  at  a  loss,  consuming  its  assets 
and  increasing  Its  liabilities  in  the  regular 
course  of  business,  and  that,  if  it  did  pay  its 
liabilities,  there  would  not  be  over  $1,U()0  of 
assets  left  to  be  divided  among  its  sto.'khul.:ei-s, 
holding  capital  stock  to  the  amount  of  $11,350, 
less  the  stock  held  by  complainant;  and  the 
complainant  states.  If  the  company  la  allowed 


to  proceed  with  its  business,  these  remaln'ng  as- 
sets will  be  constuned,  and  nothing  left  for  its 
stockholders.  He  further  states  that,  since  be 
knew  at  the  Insolvency  of  the  company,  he 
took  measures  to  rescind  his  contract  by  which 
he  paid  $1,000  Uito  the  treasury  of  the  com- 
pany, and  is  now  ready  to  return  to  the  treas- 
urer of  the  company  and  to  return  to  Zlmmele 
the  stock  that  he  received  from  them  when  be 
paid  $1,000  to  the  comiiany.  The  bill  prays  an- 
swer without  oath,  and  that  the  dtfendant 
may  be  decreed  to  pay  to  the  complainant  the 
$1,000  paid  by  the  complainant  to  the  company, 
with  interest,  upon  the  complainant  delivering 
up  to  the  company  and  to  Zimmele  the  40 
shares  of  stock  received  by  him  from  them,  an<1 
that,  on  failure,  a  receiver  may  be  appainttd 
to  take  the  assets  of  the  company  and  adl  or 
dispose  of  the  same  for  so  much  as  it  may 
be  necessary  to  pay  the  complainant  his  said 
sum  of  $1,000  and  interest,  or,  if  it  be  more 
equitable,  that  the  receiver  may  first  pay  all 
other  debts  of  the  company  than  the  capital 
stock  and  the  claim  of  the  complainant,  his 
said  sum  of  $1,000,  with  Interest,  provided  they 
be  sufficient,  and.  if  they  be  lnsuffici«it  there- 
for, that  the  balance  of  the  $1,000  be  paid  by 
Sinclair  and  Zlmmele,  or  one  of  them,  and  that 
an  injmiction  be  issued  to  the  company,  ami 
Sinclair  and  Zimmele  restrained  from  further 
canylng  on  the  business  of  the  company,  and 
disposing  of  or  meddling  with  the  same.  etc. 

To  this  bill  the  defendants,  the  Technlc 
Blectrical  Works,  Sinclair,  and  Zimmele,  de- 
mur by  Joint  and  several  demurrer.  They 
state  as  the  causes  of  their  demurrer  (1)  that 
tbe  bill  does  not  contain  any  statement  that 
the  defendant  the  Technlc  Electrical  Works 
has  become  insolvent,  or  suspended  Its  busi- 
ness for  want  of  funds  to  carry  on  the  same, 
so  as  to  entitle  the  complainant  to  a  receiv- 
er and  injunction  as  prayed  for  In  the  bill: 
(2)  that  the  statement  In  the  bill  contained 
as  to  the  alleged  misrepresentations  made  by 
Sinclair  and  Zlmmele  as  to  the  financial  con- 
dition of  the  company  and  Its  prospects  do 
not  show  a  case  to  entitle  the  complainant 
to  any  discovery  or  relief;  (3)  that,  evea  If 
the  representations  alleged  to  have  been  made 
were  false  and  fraudulent,  they  were  beyond 
the  scope  of  the  power  of  the  defendants  Sin- 
clair and  Zlmmele  as  officers  of  the  company, 
and  cannot  bind  it;  (4)  that  if  the  conduct 
of  the  business  set  out  In  the  bill  was  tbp 
cause  of  loss,  yet  that  such  management 
and  conduct  was  nothing  more  than  a  mis- 
take in  Judgment  on  the  part  of  the  officers 
of  the  company,  and  does  not  show  a  case 
which  entitled  the  complainant  to  relief;  (5) 
that  the  complainant  has  not  by  his  bill  stat- 
ed a  case  which  entitled  him  to  either  discov- 
ery or  relief. 

E.  R.  Walker  and  Q.  D.  W.  Vroom.  for 
demurrants.  J.  H.  Carpenter  and  Herbert 
Armitage  Drake,  for  complainant. 

GREY,  V.  C.  (after  stating  the  facU).  The 
first  ground  of  demurrer  Is  that  the  blU  does 
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not  contain  any  statement  tbat  the  defend- 
ant corporation  lias  become  insolvent,  or  sus- 
pended business  for  want  of  funds,  etc.,  so 
as  to  entitle  the  complainant  to  a  receiver 
and  Injunction,  etc.  On  the  artrument  it  was 
assumed  that  the  bill  as  framed  is  a  proceed- 
ing seeking  to  have  the  defendant  company 
declared  insolvent  and  this  court  to  appoint 
a,  receiver  to  wind  up  Its  affairs.  Bills  for 
such  a  purpose  must  undoubtedly  set  out 
facts  wblch  Indicate  that  the  financial  condi- 
tion of  the  company  Is  such  that  it  is,  l)ecause 
thereof,  compelled  to  suspend  its  business. 
Stopping  of  its  works  Is  not  necessarily  a 
suspension  "of  its  ordinary  business  for  want 
of  fonds  to  carry  on  the  same."  There  are 
many  occasions  when  the  stoppage  of  pro- 
duction Is  not  only  advisable,  but  necessary, 
and  without  insolvency.  Nor  does  carrying 
on  business  at  a  loss,  or  borrowing  money, 
necessarily  indicate  a  condition  of  insolven- 
cy. That  the  company  is  able  to  do  these 
things,  and  still  proceed  with  its  business,  is 
rather  an  indication  that  its  financial  credit 
is  good.  The  bill  under  consideration,  while 
alleging  the  company  to  be  Insolvent,  as  a 
part  of  the  complainant's  case  to  show  that 
its  financial  standing  was  misrepresented  to 
hlDD^  and  with  some  surplusage  stating  sub- 
sequent details  of  its  business,  does  not  at- 
tack the  defendant  company  in  order  to  de- 
clare Its  Insolvency,  appoint  a  receiver,  and 
wind  up  its  affairs.  No  decree  that  the  com- 
pany Is  Insolvent  is  prayed  for.  What  the 
complainant  asks  is  a  decree  for  the  return 
of  his  money,  and  a  receivership  for  the  pur- 
pose of  ai^lying  the  assets  of  the  company 
to  the  payment  which  he  seeks,— not  a  pre- 
liminaiy  decree  of  Insolvency  and  a  receiver- 
ship for  the  purpose  of  administration,  but  a 
i-eceivership  as  a  final  mode  of  relief  to  pro- 
cure the  payment  of  his  own  claim.  The 
prayer  for  Injunction  to  restrain  the  further 
conduct  of  the  business  of  the  company,  con- 
tained in  the  bill,  is  evidently  also  sought 
as  an  ultimate  remedy  in  aid  of  any  decree 
the  complainant  may  obtain  for  the  payment 
of  his  claim.  Inasmuch  as  the  bill  Is  not  one 
for  the  administration  of  the  defendant  com- 
pany's assets  because  of  Its  Insolvency,  I 
think  the  first  ground  of  demturer,  which 
criticises  it  for  the  lack  of  the  fullness  of 
statement  required  in  such  a  bill,  cannot  be 
sustained. 

The  second  ground  of  demurrer  Is  that  the 
misrepresentation,  etc.,  charged  In  the  bill  as 
to  the  financial  condition  of  the  company  and 
Its  prospects,  do  not  show  a  case  to  entitle 
the  complainant  to  discovery  or  relief.  In  ex- 
amining this  objection,  misrepresentations, 
so  far  as  they  relate  to  matters  of  opinion 
and  judgment  as  to  the  happening  of  future 
events,— as  that  the  company,  "with  a  small 
addition  of  capital,  and  attention  such  as  the 
complainant  could  give,  would  make  money 
and  become  prosperous,"— cannot  be  regard- 
ed, as  it  is  well  settled  that  such  statements, 
eTen  If  false,  do  not  constitute  a  fraud.  If 


there  be  no  relation  of  trust  or  confidence 
between  the  parties.  Wise  v.  Fuller,  29  N.  J. 
Eq.  257;  Conlan  v.  Roemer,  52  N.  J.  Law, 
53,  IS  Atl.  868.  Allegations  of  Bucb  state- 
ments afford  no  ground  for  relief,  and  are  no'' 
to  be  regarded  as  well  pleaded,  nor  can  th^ 
be  taken  as  admitted  to  be  true  by  the  de- 
murrer. But  representations  made  by  an 
owner  or  his  agent  to  an  intending  purchaser, 
at  the  time  of  the  bargain,  descriptive  of  the 
existing  condition  of  the  subject-matter  of  the 
proposed  sale,  as  to  Its  kind,  quality,  or  quan- 
tity, stand  on  a  different  basis,  and,  If  falsely 
made,  to  mislead  the  buyer,  they  may  be  the 
basis  for  a  recovery.  A  statement  that  in- 
come from  a  property  is  greater  than  it  is,  is 
a  fraud,  for  which  an  action  will  l>e  support- 
ed. Wise  V.  Fuller,  supra;  Crosland  v.  Hall, 
33  N.  3.  Bq.  111.  So,  also,  a  statement  that 
a  property  rented  for  more  than  in  fact  It  did 
rent  for  was  held  to  avoid  a  contract  of  sale. 
Dimmock  v.  Hallett,  2  Oh.  App.  2&  The 
allegatlMis  of  this  character,  which  the  de- 
fendants admit  by  their  demurrer,  are  that 
Sinclair  requested  the  complainant  to  pur- 
chase shares  of  stock  from  him  individually, 
and  also  from  the  company  defendant;  that 
Sinclair  and  ZImmele,  during  the  negotiations 
for  the  sale  of  this  stock,  exhibited  to  him  a 
balance  sheet,  which  they  said  was  true,  and 
stated  that  the  collective  assets  were  in  ex- 
cess of  the  company's  liabilities,  taking  capi- 
tal stock  to  lie  a  liability;  that  the  receipts 
from  sales  of  its  products  were  in  excess  of 
its  expenditures;  that  it  was  then  doing  a 
profitable  business.  They  gave  to  the  com- 
plainant a  written  memorandum,  pledging 
their  .word  that  the  assets  and  liabilities  of 
the  corporation  stated  In  the  trial  balance 
sheet  of  February  1,  1886,  submitted  to  the 
complainant,  and  aU  their  verbal  statements 
as  to  the  solvency,  credit,  and  condition  of  the 
corporatlmi,  were  correct  and  true.  Sinclair 
was  at  this  time  the  secretary  and  treasurer 
of  the  company,  and  ZImmele  was  its  presi- 
dent. They  were,  therefore,  so  related  to 
the  company  that  they  knew  its  financial 
condition.  Relying  on  the  truth  of  these 
statements,  made  by  these  men  whom  he 
knew  to  be  officers  of  the  company,  the  com- 
plainant agreed  to  purchase  50  shares  from 
Sinclair  and  20  from  the  company,  and  paid 
$1,000  in  cash  to  Sinclah:,  and  gave  his  note 
for  the  balance,  on  which  Sinclair  transfer- 
red to  him  the  60  shares;  and  the  complain- 
ant also  paid  $1,000  to  the  company  for  its 
20  shares,  and  accepted  the  issue  of  them 
from  the  treasury  of  the  company.  It  Is 
these  20  shares,  received  directly  from  the 
company,  which  the  complainant  now  offers 
to  return,  and  the  payment  for  wliich  he 
seeks  to  have  refunded  to  him.  Upon  the 
sale  of  the  stock  to  the  complainant  being 
concluded,  he  was  elected  president  of  the 
company,  and  then  discovered  that  the  bal- 
ance sheet  was  not  true;  that  $400  of  bills 
payable  had  been  omitted;  that  the  inventoiy 
of  plant  and  tools  was  made  more  tlian  a 
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year  before,  and  tliat  oo  aUowance  had  been 
made  for  depreciation;  tbat  tbe  item,  bills 
collectible,  represented  to  be  callectlble  to 
amount  «f  two-thirds  raiae,  was  In  fact  less 
than  one-half  of  it  collectible;  that  for  over 
two  years  prior  thereto  the  assets  of  the  com- 
pany had  been  Insufficient  to  pay  Its  debts 
and  coatinae  Its  business;  that  Its  expendl- 
turee  for  the  previous  five  months  had  been 
In  excess  of  Its  receipts,  and  its  business  for 
the  same  time  had  be^  miprofltable;  and 
that  the  company  had  been  Insolvent  for  over 
two  months,  and  unable  to  pay  Its  liabilities 
without  suspending  Its  business.  These  alle- 
gations show  that  the  actual  condition  of  the 
company  varies.  In  substantial  particulars, 
and  in  matters  of  existing  fact  then  within 
the  knowledge  of  the  defendants,  from  the 
representations  alleged  to  have  been  made  by 
them  which  Induced  the  complainant  to  make 
the  purchase  of  the  oompany's  stock.  If 
true,— And  on  this  issue  they  must  be  taken 
to  be  true, — they  show  that  Sinclair  and  Zlm- 
mele,  the  executive  officers  of  the  defendant 
company,  and  its  largest  stockholdeTS,  being 
interested  to  have  additional  capital  put  in- 
to the  company,  and  knowing  its  true  finan- 
cial condition,  while  they  were  conducting  the 
company's  business  in  obtaining  purchasers 
of  its  stock,  made  false  statements  indicating 
a  much  more  favorable  financial  situatioa  of 
the  company  to  l>e  the  fact  than  then  actual- 
ly existed,  for  the  purpose  of  Inducing,  and 
thereby  actually  induced,  the  complainant  to 
purchase  the  20  shares  of  the  treasury  stock. 
In  such  oases  courts  of  equity  afford  relief  by 
canceling  the  contract,  and  thus  relieving  the 
party  injured  from  its  obUgation  if  It  be  ex- 
ecutory, or  compeUing  a  restoration  of  the 
property  obtained  by  fraud  if  it  be  executed. 
2  Pom.  Eq.  Jur.  872  et  seq.  I  think  the  sec- 
ond ground  of  demurrer  cannot  be  sustahied. 
The  third  ground  of  demurrer  Is  that  tbe 
misrepresentations  of  Sinclair  and  Ztmmele 
were  beyond  the  ac<^>e  of  their  power  as  of- 
ficers of  the  company,  and  cannot  bind  it. 
The  complainant's  aUegatlooB  In  this  respect 
charge  that  Sinclair,  who  was  the  secretary 
and  treasurer,  and  Zimmele,  who  was  tlie 
president,  of  tbe  defendant  company,  1^ 
false  and  fraudulent  representations  induced 
him  to  purchase  from  the  company  20  shares 
of  its  stock;  that  the  company  issued  this 
stock  to  him,  and  received  his  money,  under 
this  contract.  Into  which  he  was  thus  in- 
duced to  enter;  that  he  now  finds  the  state- 
ments made  to  him  to  have  lieen  false,  and 
the  value  of  tlie  stock  by  reason  thereof  to 
have  been  worthless,  or  nearly  so,  and  he 
therefore  tenders  a  return  of  the  stock,  and 
asks  a  decree  that  the  company  refund  the 
money.  He  does  not  se^  to  make  the  com- 
pany respond  in  damages  for  the  unauthor- 
ized false  statements  of  its  affairs,  but  <mly 
to  restore  tbe  money  which  the  company  has 
received  by  fraud.  The  Inslstment  of  tbe 
demurrants  amounts  to  this:  That  the  com- 
piuay  may  r<^ogaize  and  ratify  tbe  acts  of 


Us  officers  wtkereby  It  obtained  the  oowplaln- 
ant's  monejr,  bat  that  it  has  no  responsibility 
for  the  fraudulient  mtsrepreaeatatioQS  which 
they  made  to  secmre  It,  because  It  did  not 
cs^nesdy  authorize  tbe  false  statements  to 
be  made.  This  contention  has  had  snpiiort 
In  Ehtgland  in  a  number  of  cases  arising  on 
subscriptions  to  stocli:,  and  in  Ayre's  Csrse,  25 
Beav.  613,  it  was  declared  that  mlsrepro- 
sentatlons  by  the  manager  and  secretary  of 
a  company,  by  which  subscriptions  to  its 
stock  were  (riwtnined,  were  not  chargeable 
against  the  coiB|)any,  to  r^eve  from  tbe  sub- 
scription beeanae  not  authorised  by  tbe  com- 
pany,—4he  master  of  the  rolls  hotding  tbat 
"any  false  statement  made  by  an  agent  of  a 
company,  not  sanctioned  by  tbe  company, 
would  not  bind  it"  The  necessary  effect  of 
such  a  deeteration  is  that  a  eorporation  may 
retain  the  beneficial  results  of  a  fraud  |>er- 
petrated  by  its  officers  in  tbe  conduct  of  its 
business,  nnleas  the  fraudulent  acts  are  ^- 
pressly  authorized.  In  the  house  of  lords, 
however,  the  respomsibiUty  of  a  corpoTation 
for  the  fraodulent  coatrlvaxkce  of  its  agents 
was  put  upon  broader  gronad.  lA>rd  Cran- 
worth  declared  that  the  objects  of  a  oar- 
poration  can  only  be  aocon^tiisbed  ttacoogh 
the  agency  of  individuals,  and  that  tlMre 
oould  be  no  doubt  that  if  tbe  agents  eiapjoy- 
ed  act  fraudulently,  so  that,  if  they  iMd  tieen 
acting  for  private  employers,  the  person  for 
whom  they  were  acting  would  have  been  af- 
fected by  tta«lr  frand,  the  same  principles 
must  prevail  where  tbe  principal  under 
whom  the  agent  acts  is  a  corporation.  San- 
ger V.  Bailroad  Co.,  5  H.  L.  Cas.  S5.  As  to 
tbe  validity  of  contracts  of  snbscription  for 
stock  of  a  corporation  obtained  by  mlsrepro- 
sentations  made  by  its  officers,  tboag^  tbere 
has  been  oonsiderable  conflict  In  the  Eng- 
lish cases,  tbe  true  doctrine  on  this  poiat  is 
declared  to  be  that,  where  the  person  who 
has  been  deceived  institutes  a  suit  to  rescind 
the  contract  to  purchase  shares,  the  mlarep- 
reseotatjoiis  are  imputable  to  the  company, 
and  the  purchaser  cannot  be  held  to  bis  eon- 
tract.  Bank  v.  Addle,  Li.  S.  1  H.  Lu  6c  145; 
Oakee  v.  Turqoand,  L.  S.  2  H.  L.  8^  It  Is 
unquestioned  law  that  a  oerporatlon  moat 
respond  for  the  acts  of  its  ageats  ia  tbe  con- 
duct of  its  business  which  are  Injarions  to 
others,  though  they  may  be  wholly  nnan- 
thorised  by  the  corporation,— Indeed,  forbid- 
den by  it,— as  in  the  eases  of  railroad  train 
operatives,  who,  while  driving  trains,  injure 
passengers  or  travelers  of  highways,  in 
breach  of  the  company's  mles,  and  the  many 
negUgence  cases  which  arise  In  tha  conduct 
of  the  business  of  railway,  steamboat,  ferry, 
and  other  oorporatlonB.  These  acts  are 
done,  perhaps,  by  day  laborers,  and  are  not 
beneficial  to  the  compnay,  nor  in  any  way 
ratified  or  approved  by  It.  The  company  an 
swerts  for  these  wrongdoings,  becaase  It  has 
put  the  wrongdoero  In  its  idaoe  to  do  its  bosl- 
ness,  and  it  must  respond  for  the  wrooK  sa 
done  to  other  persons  in  the  course  of  Its 
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bvBiness.  I  can  se«  bo  resBoa  ^hj  the  eoiv 
poratlOB  Bbonld  B«t  respond,  at  least  to  tlie 
extent  ot  restoration.  In  cases  where  tbe  of- 
floers  and  agents  of  tbe  company  perpetrate 
a  fraud  In  the  oondact  of  its  boslness,  aad 
thoreby  induce  the  xiaklng  of  a  contract 
which  the  company  accepts  and  execstee, 
and  of  which  it  retains  the  benefit  The 
American  cases  on  the  liability  of  corpora- 
tions for  the  frauds  of  their  agents  commit- 
ted while  In  the  conduct  of  their  business  as- 
sert a  Jurisdiction  quite  as  extensive  for  the 
correction  of  such  wrongs.  If  the  corpora- 
tion has  clothed  the  ag;ent  with  the  power 
to  act  in  Its  behalf,  and  recelyes  and  accepts 
the  benefits  resulting  from  his  agency,  then 
the  parties  tnjvred  by  the  fraud  may  resort 
for  redress  to  the  principaL  But  it  Is  no 
answer  to  say  the  corpocatlMSs  could  not  au- 
thorise an  agent  to  perpetrate  a  fraud,  be- 
cause. If  this  wer«  so,  no  corporation  could 
be  held  liable  for  any  acts  of  its  authorized 
agents,  however  great  the  injury  to  others. 
Fogg  V.  Griffln,  2  Allen,  6.  This  liability  of 
the  company  la  stated  to  attach,  not  on  the 
ground  of  express  authority  ftlven  by  the  cor- 
poration to  Its  agent  to  make  the  statement, 
but  because  the  corporation  cannot  act  save 
through  its  agents,  and  as  to  the  particular 
matter  the  agent  stands  In  the  place  of  the 
principal,  and  whatever  he  does  or  says 
about  that  matter  is  the  act  or  saying  of 
the  principaL  Sharp  v.  Mayor,  etc.,  40  Barb. 
%6.  The  execution  by  the  corporatioo  of 
the  resulting  contract,  and  the  retention  <^ 
its  benefits  after  knowledge  of  the  fraud,  are 
not  only  a  ratification  of  the  contract  itself, 
but  also  an  adoption  of  tbe  statements  of  the 
company's  agents  whereby  the  contract  was 
obtained.  It  Is  unconscionable  that  the  cor- 
poration principal  should  be  permitted  to 
keep  the  penults  of  a  fraud  by  merely  deny- 
ing tbe  authority  of  its  agents  to  perpetrate 
It.  1  Story,  Eq.  Jnr.  {  193a.  In  the  case  in 
jand,  whatever  may  have  been  the  lack  of 
authority  of  the  irresldent,  secretary,  and 
treasurer  of  tbe  defendant  company  to  make 
the  misrepresentations  which  led  to  the  sale, 
or  even  to  bargain  for  or  Issue  its  stocks,  the 
fact  is  admitted  that  the  company,  on  the 
bargain  made  by  these  officers  (who  prob- 
ably comprise  all  the  executive  officers),  ac- 
cepted tbe  payment  and  issued  the  stock. 
The  company  thM«by  ratified  their  actimi 
■ad  eoaduct.  When  the  company  took  the 
benefits  of  the  fraud,  it  took  with  those  bene- 
fits the  responsiblltty  for  the  fraud  which 
procured  them,  at  least  to  the  extent  of  an 
obligation  of  restoration  to  the  party  de- 
frauded. It  is  no  answer  to  say  it  did  not 
know  of  Bor  authorlEe  the  fraudulent  state- 
ments. It  knows  them  now,  and,  by  retain- 
ing tbe  money  with  knowledge,  it  ratifies 
their  acts,  and  the  statements  by  which  the 
money  was  obtained.  If  It  disavows  the 
fraud.  It  has  not  done  full  equity  until  it  re- 
stores to  the  Injured  party  the  benefits  which 
it  received  by  reason  of  the  fraud.     It  can- 


net,  In  a-  coBTt  of  equity,  in  a  ease  where 
the  superior  rights  of  tbe  creditors  of  the 
ooaipeiny  do  not  Interveae,  retain  ttie  pr^t 
reBukljig  from  a  fraud  done  tn  Its  behalf, 
and  refuse  reetoratloa,  upon  an  allegation  of 
Its  Ignorance  of  the  teandulent  acts  or  t^e 
lack  of  authority  of  Its  officers  wlio  acted 
for  it  in  tbe  conduct  oC  its  business  in  per- 
petrating the  fraud.  In  this  state,  in  just 
such  a  case,  the  rule  is  stated  la  the  broadest 
terms.  If  such  contracts  are  induced  by 
fraud,  they  create  no  obligation,  and  the  in- 
Juced  party  has  a  right  to  have  them  abro- 
gated. Vreeland  v.  Stone  Co.,  29  N  J.  Bq. 
189.  In  the  latter  case,  the  fiBod  by  which 
the  subsorlptton  was  obtained  consisted  of 
a  false  representation  made  by  a  single  di- 
rector. In  the  presence  of  other  directors,  at 
a  directors'  meeting,  but  upon  which  no  cor- 
porate action  whatever  was  taken.  Tbe 
complalBant  was  held  to  be  entitled  to  hare 
bis  contract  of  subscription  abrogated,  and 
a  decree  for  the  return  of  his  money,  not 
only  against  tbe  company,  but  also  against 
all  the  directors  tv4io  were  present;  and  the 
court  of  errors  (28  N.  J.  Bq.  661)  unanimous- 
ly Approved  the  decree.  The  third  ground  of 
demurrer  cannot  be  sustained. 

Tbe  fourth  grouod  ot  densorrer  is  that, 
even  if  the  conduct  of  the  business  set  out 
in  the  bill  was  the  cause  of  loss  and  finan- 
cial embarrassment  to  the  company,  yet  that 
such  conduct  was  only  a  mistake  in  Judg- 
ment on  the  part  of  tbe  defendaats  as  ofll- 
cers  of  the  company,  and  is  no  ground  for 
the  relief  prayed  for.  This  ground  of  de- 
murrer seems  to  be  based  iq>on  the  supposi- 
tion that  the  complainant  seeks  to  charge 
the  defendants  because  they  mismanaged 
the  company's  affairs,  and  thereby  caused 
him  a  loss.  I  have  already  shown  that  the 
bin,  though  not  free  from  surplusage,  suffi- 
ciently indicates  that  the  ground  of  com- 
plaint is  that  the  defendants,  by  false  state- 
ments, made  to  him,  to  the  eftect  that  the 
company's  financial  condition  was  of  a  cer- 
tain favorable  character,  In  details  named, 
induced  tbe  complainant  to  take  the  com- 
pany's stock,  and  he  now  asks  that  this  con- 
tract be  abrogated,  and  that  the  definite  sum 
of  money  he  paid  for  the  stock  be  restored 
to  him.  The  complainant  does  not  ask  any 
remedy  against  the  defendants  Sinclair  and 
Zlmmele  because  of  their  mismanagement 
of  the  general  business  of  the  company, 
though  the  bill  does  set  out  some  acts  of  the 
defendants  which  were  alleged  to  have  been 
to  the  disadvantage  of  the  company.  The.se 
allegations  are  surplusage,  and  do  not  afl^ect 
the  substantial  relief  sought  by  the  bill.  As 
no  relief  Is  sought  because  of  this  conduct. 
It  is  of  no  significance  whether  It  arose  from 
mIstalGes  1b  Judgment  or  gross  negligence  or 
willful  fraud.  Tbe  defendants  have  all  de- 
murred generally  to  the  whole  bill.  The  de- 
murrer must  be  efCectlve  as  against  the  bill 
in  all  Its  parts,  or  it  must  be  overruled.  The 
bill,  taking  its  well-pleaded  allegations  to  be 
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true,  exhibits  a  case  where  the  complainant 
was  induced  by  false  representations  to  pur- 
chase shares  of  stock,  which  he  tenders  lUm- 
self  to  be  ready  to  return,  and  prays  that 
the  defendants  who  made  the  false  represen- 
tations, or  received  and  accepted  the  benefit 
of  them,  may  be  decreed  to  refund  the 
money.  That  the  complainant  also  asks  re- 
lief by  specific  methods  not  applicable  in  the 
same  suit  for  the  enforcement  of  such  de- 
crees will  not  deprive  him  of  his  rightful 
remedy.  There  is  in  the  bill  an  exhibition 
of  a  right  to  equitable  relief,  and  a  prayer 
for  a  decree  accordingly,  and  a  general  de- 
murrer will  not  be  sustained  because  relief 
may  not  be  g:iTen  In  one  or  more  special 
modes  which  are  suggested  in  the  prayer  of 
the  bill.  In  such  cases  a  general  demurrer 
is  too  broad,  and  must  be  oy^ruled.  Banta 
V.  Moore,  16  N.  J.  Bq.  97;  Durling  v.  Ham- 
mar,  20  N.  J.  Bq.  228.  I  wiU  advise  that  the 
demurrer  be  overruled,  with  costs. 


ATKINS'    B8TATB   v.   ATKINS'    BSTATB. 

(Sapreme  Court  of  Vermont.    Washington. 

Oct.,  1896.) 

BXECUTOKB     AND     ADHIN'ISTKATOKS  —   ClaIII     BT 

WiKB'a  Estate  aoainst  Husbahd's— Wit- 

HB88B8— COMPETENCT. 

1.  The  amount  a  husband  was  to  pay  his 
wife  for  property  conveyed  to  him  by  her  procure- 
ment is  recoverable  in  proceedings  by  her  estate 
against  his  after  the  death  of  both. 

2.  In  proceedings  by  a  wife's  estate  against 
her  husband's  estate  to  recover  the  Bmount  he 
was  to  pay  her  for  her  property  conveyed  to  him 
by  her  father's  administrator  by  her  direction, 
such  administrator  was  a  competent  witness  in 
support  of  the  claim. 

A  The  administrator  of  the  wife's  estate  was 
also  a  competent  witness. 

Bxceptions  from  Waslilngton  county  court; 
Ross,  Chief  Judge. 

Claim  by  Julia  Atkins'  estate  against  Hiram 
Atkin.<s'  estate.  There  was  a  judgment  for 
plaintiff,  and  defendant  excepts.     Affirmed. 

The  plaintiff  estate  was  represented  by  Hen- 
ry M.  Kimball,  administrator,  and  the  defend- 
ant estate  by  George  Atkins,  executor.  Said 
Kimball,  as  administrator  upon  the  estate  of  | 
Julia  Atldns'  father,  had,  during  her  life,  by  her  j 
direction,  conveyed  to  Hiram  Atkins  her  share 
in  that  estate,  the  price  of  which  property  was 
here  sought  to  be  recovered. 

L.  M.  Read  and  Geo.  W.  Wing,  for  plaintiff. 
Dillingham,  Huse  &  Howland,  for  defendant 

MUNSON,  J.  This  is  an  appeal  from  the 
decision  of  the  commissioners  on  the  estate  of 
Hiram  Atkins,  disallowing  a  claim  presented  i 
by  the  estate  of  Julia  Atkins.  The  decedents 
were  husband  and  wife.  The  claim  is  for  the 
amount  the  husband  was  to  pay  the  wife  for 
certain  property  conveyed  him  by  her  procure- 
ment Such  a  claim  is  recoverable  in  this  pro- 
ceeding. Spauldlng  v.  Warner's  Estate,  62  Vt 
29;    Purdy  v.  Puidy'a  Biitate,  67  Vt  50,  30  Aa 


Henry  M.  EUmball  was  a  competent  witness 
In  support  of  the  claim.  He  was  not  within  the 
provision  which  excludes  the  testimony  of  the 
survivor  of  contracting  parties.  He  was  in  no 
sense  a  party  to  the  contract  in  issue  and  on 
trial.  His  only  part  in  the  transaction  from 
which  the  claim  arose  was  to  convey  the  prop- 
erty as  directed.  Nor  was  he  within  the  par- 
pose  and  meaning  of  the  provision  wiiicU  ex- 
cludes the  opposite  party  from  testifying 
against  an  administrator.  There  was  no  in- 
equality between  the  parties  contesting  this 
suit.  Both  the  original  parties  to  the  contract 
were  dead,  and  both  were  represented  by  ad- 
ministrators.    See  V.  S.  IS  1237,  1238. 

The  court  below  has  found  that  the  expressed 
purpose  of  Mrs.  Atldns  to  give  the  property  to 
her  husband  was  not  carried  out  and  that  she 
died  leaving  it  as  her  own  in  his  Iiands.  Tbere 
was  evidence  tending  to  support  this  finding, 
and  it  Is  conclusive.    Judgment  afiSrmed. 


RUSSELL  V.  DAVIS  et  al. 

(Supreme  Court  of  Vermont.     Rutland.     Oct.. 

1896.) 

AppBAi.  AND  Ekrok — Decision  on  Cosihissionek's 
Repokt— Thi'stee  Fkocbss. 

1,  A  judgment  of  the  county  court  on  a  com- 
missioner's report  will  not  be  disturbed  if  it  can 
l>e  fairly  sustained  by  any  inference  of  fact  de- 
ducible  from  the  report. 

2.  On  trustee  process  the  commissioner  re- 
ported that  defendant  and  lUs  mother  sold  land 
jointly  owned  by  them,  the  mother's  share  of 
the  price  being  $300;  that  that  sum  was  after- 
wards paid  by  the  purchaser,  and  used  in  buy- 
ing, in  the  name  of  defendant's  wife,  a  mort- 
gage ^ven  by  the  trustee;  that  the  balance  of 
the  price  was  used  by  defendant;  and  tliat  the 
mother  thereafter  assigned  to  defendant's  wife 
her  interest  in  the  land  sold.  HfU,  that  the  re- 
port would  support  an  inference  that  the  $300 
first  paid  was  set  apart  as  the  mother^s  share, 
and  that  the  mortgage  was  purchased  therewith 
for  her  benefit,  and  hence  a  decision  discharging 
the  trustee  should  be  sustained. 

Exceptions  from  Rutland  county  court. 

Action  by  James  Russell  against  Henry  S. 
Davis,  wherein  trustee  process  issued  against 
.T.  J.  Norton,  trustee  (Clara  M.  Davis,  claim- 
ant). There  was  judgment  for  the  claimant 
and  discharging  the  trustee,  on  commissioner's 
report,  and  plaintiff  excepted.   Affirmed. 

The  report  disclosed  the  following  facts: 
August  14,  1894,  the  defendant,  in  common 
with  his  mother,  EllKabeth  Davis,  owned  real 
estate,  which  on  that  date  they  conveyed  for 
the  price  of  $1,000,  in  which  price  the  moth- 
er's share  was  $300.  About  September  27, 
1894,  the  defendant  received,  as  part  payment 
from  the  pnrcfaaser,  $300,  which  he  used  on 
that  day  in  purchasing  and  taking  to  his  wife. 
Clara  M.  Davis,  an  assignment  of  a  real-estate 
mortgage  against  the  trustee.  T*wo  or  three 
months  later,  Elizabeth  Davis  and  Clara  M. 
Davis  made  an  oral  agreement  that  the  for- 
mer's interest  in  the  real  estate  so  conveyed  by 
the  defendant  and  herself  should  thereafter 
bdong  to  Clara  H.  Davis,  in  consideration  of 
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tbelr  mnhml  apectation  tbat  Qie  mottaer 
would  lire  more  or  leas-  la  the  bob's  family. 
The  rest  of  the  $1,000  waa  oaed  by  the  de- 
fendant. The  trustee  was  not  notified  of  the 
assignment,  nor  waa  It  ever  recorded. 

Hora^  W.  Love  and  A.  O.  CooUdge,  for 
plalntltr.    Butler  &  Moloney,  for  claimant 

THOMPSON,  J.  If  the  Judgment  of  the 
county  court  can  fairly  be  sustained  by  any 
inference  of  fact  it  might  have  drawn  from  the 
commissioner's  report,  it  is  to  be  presumed  In 
this  court  that  the  county  court  based  Its 
Judgment  on  such  Inference.  EJmery  y.  Tlch- 
ont,  13  Vt.  15;  Stone  y.  Foster,  16  Vt.  546; 
Birchard  y.  Palmer,  18  Vt.  203;  Wills  y.  Judd, 
26  Vt.  617;  Pratt  y.  Page,  32  Vt  13.  From  the 
facts  reported,  the  county  court  might  wdl 
draw  the  inference  that  the  $300  Inyested  In 
the  J<rim  J.  Norton  mortgage  was  set  apart  by 
the  defendant  and  his  mother,  Elizabeth  Da- 
Tls,  as  her  share  of  the  money  received  for 
their  house  In  Granyllle,  N.  Y.;  that  the  as- 
signment of  the  mortgage  and  debt  thereby 
secured  was  made  to  the  claimant  for  the 
benefit  of  Elizabeth;  and  that  subsequently  the 
latter  sold  her  Interest  therein  to  the  claim- 
ant; and  that  all  this  occurred  prior  to  the 
service  of  the  trustee  process.  On  these  facts, 
the  claimant  was  clearly  entitled  to  this  fund. 
The  plalutlll  does  not  now  claim  to  bold  the 
amount  of  the  $100  note  secured  by  chattel 
mortgage.  Judgment  affirmed,  with  costs  to 
the  claimant 


In  re  KBLSO'B  ESTATE  et  al. 

(Snpreme  Court  of  Vermont     Bennington. 

Oct.,   1886.) 

WllXS— C0K8TBCCTI0N— NaTCRB  OF  ESTATB. 

Testator  gave  his  wife  the  use  of  his  real 
estate  during  her  life,  and  derUed  one-half  of 
any  remainder  to  his  daaghter,  to  be  held  by  her 
in  her  own  right,  and  the  heirs  of  her  body  for- 
ever, /{fid  that,  on  the  death  of  the  wife,  the 
daughter  toolc  an  estate  for  life  only,  and  the 
remainder  passed  in  fee  to  the  heirs  of  her  borly, 
under  V.  S.  i  2201,  providing  that  where,  by  the 
common  law,  a  person  mif;nt  become  seised  in 
fee  tail  of  lands  by  virtue  of  a  devise,  etc.,  such 
person,  instead  of  being  seised  thereof  in  fee 
tail,  shall  be  se'sed  thereof  for  his  natural  life 
only,  and  the  remainder  shall  pass  in  fee  simple 
to  the  person  to  whom  the  estate  tail  would,  on 
the  death  of  the  first  grantee,  devisee,  or  donee 
in  tail,  first  pass,  according  to  the  course  of  the 
commion  law.  by  virtue  of  such  devise,  etc. 

Appeal  from  Bennington  county  court; 
Ross,  Chief  Judge. 

Distribution  of  the  estate  of  J<An  Kelso,  de- 
ceased. From  a  Judgment  affirming  pro  for- 
ma tbe  decree  of  the  probate  court,  Mariette 
Packard  and  Fred  B.  Paclcard  appeal.  Re- 
versed in  part  and  affirmed  In  part. 

Barber  &  Darling,  for  appellants.  Batch- 
elder  &  Bates,  for  appellee. 

START,  J.  John  Kelso,  by  his  last  will, 
gave  his  wife,  Susan  E.  Kelso,  the  use  of  his 
real  estate  during  her  natural  life,  and  devis- 


ed one-half  of  what  should  remain  of  hla 
real  estate  at  the  decease  of  his  wife  to  bis 
daughter  Mariette  Paclcard,  to  be  held  by  her 
In  her  own  right  and  the  heirs  of  her  body 
forever.  After  the  decease  of  Mrs.  Kelso,  tbe 
probate  court,  and  the  county  court  on  ap- 
peal, decreed  distribution  of  the  estate  of 
John  Kelso  imder  his  will,  and  thereby  de- 
creed to  Mariette  Packard  the  use  of  one- 
half  of  the  real  estate  during  her  natural 
life,  and  the  remainder  to  Fred  Paclcard,  Car- 
rie Packard,  and  Lizzie  Paclcard,  and  their 
resiiective  heirs  and  assigns  forever.  Mariette 
Packard  Insists  that  on  the  deceaae  of  her 
mother,  Mrs.  Kelao,  one-half  of  the  real  es- 
tate passed  to  jier  In  fee  simple,  under  V. 
S.  i  2201,  and  that  the  same  should  liave 
been  so  decreed  to  her.  This  statute  provides 
that  where  by  the  common  law  a  person 
might  become  seised  In  fee  tall  of  lands  by 
virtue  of  a  devise,  gift,  grant  or  otiier  con- 
veyance, or  by  other  means,  such  person.  In- 
stead of  being  seised  thereof  In  fee  tall,  shall 
be  seised  thereof  for  his  natural  life  only, 
and  the  remainder  shall  pass  in  fee  simple 
absolute  to  the  person  to  whom  the  estate  tall 
would,  <Hi  tbe  death  of  the  first  grantee,  devi- 
see, or  donee  in  tall,  first  pass,  according  to 
the  course  of  the  common  law,  by  virtue  of 
snch  devise,  gift  grant,  or  conveyance.  Un- 
der this  statute,  Mariette  Packard  took  by 
the  wlU  of  her  father  an  estate  for  her  life, 
and  by  virtue  of  the  devise  the  remainder 
passed  in  fee  simple  to  the  heirs  of  her  body. 
Mrs.  Kelso  was  not  seised  of  the  estate  In  fee 
talL  By  the  express  terms  of  the  will,  she 
took  only  the  use  of  the  estate  during  her 
natural  life.  This  created  a  life  estate  only, 
and  not  an  estate  In  fee  tail.  Blake  v.  Stone, 
2T  Vt  476;  Ford  v.  Flint,  40  Vt  382.  The 
first  estate  devised  in  fee  tall  was  to  Mari- 
ette Packard,  and  by  force  of  the  statute  she 
became  seised  of  the  estate  for  life  only,  and 
the  remainder  passed  in  fee  simple  absolute 
to  the  heirs  of  her  body  forever.  Giddlngs 
V.  Smith,  15  Vt  344;  Thompson  v.  Carl,  51 
Vt.  406.  The  remainder  of  the  one-half  of 
the  real  estate  decreed  to  Mrs.  Packard  dur- 
ing her  life  should  have  been  decreed  to  the 
heirs  of  her  body.  Instead  of  the  children 
named  in  the  decree.  In  other  respects  tbe 
decree  is  correct.  The  pro  forma  decree  of 
the  court  below  is  reversed,  and  the  remain- 
der of  the  one-half  of  the  real  estate  decreed 
to  Mariette  Packard  during  her  life  is  decreed 
to  the  heirs  of  Mariette  Packard's  body,  and 
their  heirs  and  assigns  forever.  In  other  re- 
spects the  decree  Is  affirmed,  without  costs. 


CAMP  V.  WARD  et  al. 

(Supreme  Court  of  Vermont.     Washington. 

Jan.,   1887.) 

JODOMBSTS— Eqi'itablb  Relibp —  Plbadixo— DlS- 
COVKKT. 

1.  A  bill  seeking  to  set  aside  a  judgment,  and 
charging  tbat  defendants  "knew,  or  ought  to 
have  known,"  tbat  certain  testimony  on  which 
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the  jadgment  wtks  based  mts  false,  was  insaffl- 
deiU  on  demurrer  to  charge  either  subomation 
ot  perju)7   or  knowledge  of  the  falsity. 

2.  A  bill  in  equity  will  not  lie  to  set  aside  a 
jndgment  obtained  by  perjured  teBtimony  re- 
specting a  material  iiBsne  which  surprised  orator, 
where  defendants  were  not  guilty  of  suborna- 
tion of  perjury,  and  had  no  luiowledge  that  the 
testimony  was  false. 

3.  A  plaintiff  is  not  entitled  to  discovery  con- 
cerning a  supposed  chattel  mortgage  on  property 
against  one  who  has  recovered  a  judgment 
against  him  for  false  warranty  of  title  to  such 
property,  since  the  judgment  establishes  that 
plaintiS  has  no  interest  in  the  property. 

Appeal  from  Washington  couuty  court; 
Ross,  Chief  Judge. 

Bill  by  H.  O.  Camp  against  J.  H.  Ward 
and  others.  From  a  decree  sustaining  a  de- 
murrer, the  orator  appeals.    AflSrmed. 

John  W.  Gordon  and  R.  A.  Hoar,  fororator. 
J.  P.  Lamson  and  E.  W.  Bi8be«,  for  defend- 
ants. 

ROWBUi,  J.  The  question  arises  on  de- 
mnrrer  to  a  bill  for  relief  from  a  judgrment 
rendered  on  a  verdict  obtained  by  perjury  in 
a  suit  in  favor  of  the  defendants  against  the 
orator  for  false  warranty  of  the  title  of  a 
horse  that  he  sold  to  them  at  sheriff's  sale 
on  an  execution  against  McKane.  The  main 
issue  tried  In  that  case  was,  as  alleged  In 
the  bill,  whether  McKane's  wife  bought  and 
owned  the  horse,  and  whether  Mann  Bros, 
acquired  a  legal  title  thereto  by  purchaae 
from  her.  She  testified  that  she  bought  the 
horse  with  money  that  she  Inherited  from 
her  father's  estate,  and  sold  it  to  Mann  Bros. 
This  testimony  both  surprised  and  defeated 
the  orator,  and  when  it  was  too  late  to  peti- 
tion at  law  for  a  new  trial  be  discovered, 
and  can  prove,  that  it  was  wholly  and  pur- 
posely false.  But  the  bill  does  not  impli- 
cate the  defendants  in  the  fraud  otherwise 
than  by  alleging  that  the  orator  Is  informed 
and  believes  that  Maun  Bros,  were  in  collu- 
sion and  fraudulent  combination  and  con- 
spiracy with  McKane  and  his  wife  and  the 
defendants  to  defraud  and  defeat  him  In 
that  suit,  and  that  Mann  Bros,  and  the  de- 
fendants knew,  or  ought  to  have  known,  that 
Mrs.  McKane's  testimony  was  knowingly 
and  puri>oeely  false.  But  the  allegation  on 
Information  and  belief  is  obviously  not  suffi- 
cient to  implicate  the  defendants;  and  the 
allegation  that  they  knew,  or  onght  to  have 
known,  charges  neither  with  certainty,  and, 
If  the  demurrer  is  taken  as  admitting  the 
averment,  It  can  at  most  be  said  that  they 
ought  to  hare  known,  but  did  not,  for,  as 
here  is  an  equipoise,  no  Intendments  on  de- 
murrer are  to  be  made  in  favor  of  the  plead- 
er's case  tliat  do  not  naturally  result  from 
the  allegation.  Story,  Bq.  PI.  (Redf.  Ed.) 
»452a;  Simpson  v.  Pogo,  6  Jur.  (N.  8.)  949. 
There  was,  then,  no  subornation  of  perjury 
by  the  defendants,  nor  even  knowledge  ob 
their  part  that  the  testimony  was  false,  and 
it  was  relevant  to  the  main  issue  tried,  which 
was  decided  against  the  orator,  who  had  his 


day  m  cMirt.  It  !•  said  In  Button  ▼.  Wiley, 
26  Vt  480,  that  the  «ai1y  English  cases,  and 
some  of  the  American  cases,  go  upon  the 
ground  that  a  bill  will  be  entertained  for  a 
new  trial  In  an  action  detmnioed  at  law  up- 
on much  the  same  grounds  that  new  trials  are 
granted  at  law,  when  the  courts  of  law  bare 
no  means  of  granting  such  trials,  either  for 
want  of  authority  or  from  lapse  of  time;  bat 
that  in  this  state  the  rule  has  been  estab- 
lished on  a  much  narrower  basis,  and  that 
the  party  must  have  failed  of  obtaining 
redress  in  the  suit  at  law  by  the  fraud  of  the 
other  party,  or  by  inerltable  accident  or  mis- 
take without  fault  on  his  part  or  that  of  bis 
attorney.  Ibis  is  said  to  be  the  doctrine  of 
the  best-coDsldered  and  more  recent  ca^es. 
It  Is  not  enough  to  show  that  Injustice  has 
been  dona  It  must  appear  that  it  was  done 
in  circumstances  that  authorize  a  court  of 
equity  to  interpose;  that  afford  ground  of 
equity  Jurisdiction.  Bateman  v.  Willoe,  i 
Schoales  &  L.  20L  But  sui^riae  is  .not  such 
a  ground,  unless  accompanied  with  fraud  and 
circumvention  (McDaniels  v.  Bank  of  Rut- 
land, 29  Vt  230);  nor  is  the  lapse  of  the 
statutory  period  for  petitioning  at  law  for  a 
new  trial  (Burton  v.  Wiley,  above  cited). 
[  The  maxim  that  fraud  vitiates  every  proceed- 
ing must  be  taken  to  apply  to  cases  In  which 
proof  of  fraud  is  admissible.  But  when  the 
same  matter  has  been  actually  tried,  or  was 
80  In  issue  that  it  might  have  been  tried,  it 
is  not  again  admissible,  for  the  party  is  es- 
topped to  set  up  such  fraud,  as  the  Jndgment 
Is  the  highest  evidence,  and  cannot  be  con- 
tradicted. Shaw,  C.  J.,  in  Greene  v.  Greene. 
2  Gray,  301,  306.  The  acts  for  which  a  court 
of  equity  will,  on  account  of  flraud,  set  a.slde 
or  annul  a  Judgment  or  a  decree  betn-een 
the  same  parties,  rendered  by  a  court  of  com- 
petent Jurisdiction,  have  relation  to  fraud  ex- 
trinsic or  collateral  to  the  matter  tried  by  the 
first  court,  and  not  to  fraud  in  the  matter  on 
which  the  Judgment  or  the  decree  was  ren- 
dered. This  Is  the  precise  point  ruled  in  C. 
S.  V.  Throckmorton,  98  TJ.  S.  61.  This  rule  1$ 
based  upon  the  maxims  that  it  is  for  the  pub- 
lic good  that  there  be  an  end  of  litigation, 
and  that  a  man  shall  not  be  twice  vexed  for 
one  and  the  same  cause.  The  court  there 
says  that  when,  by  reason  of  something  doite 
by  the  successful  party  to  the  suit,  there  wa» 
In  fact  no  adversary  trial,  nor  decision  of  the 
issue  In  the  case,  equity  win  grant  relief; 
btrt  that  It  Is  well  settled  that  the  court  will 
not  set  aside  a  Judgment  because  It  \ras 
founded  on  a  fraudulent  Instrument  or  per- 
jured testimony,  nor  for  any  matter  that  was 
actually  presented  and  considered  In  the 
Judgment  assailed.  This  has  long  been  the 
settled  doctrine  in  this  state.  Thus,  in  Em- 
erson V.  Udall,  IS  Vt.  477,  488,  it  was  said 
that,  notwithstanding  some  early  cases  to  th« 
contrary.  It  was  then  well  settled  that  a 
court  of  equity  will  not  examine  Into  the 
foundation  of  a  Jndgment  of  a  court  of  law 
upon  any  ground  that  either  was  or  mi^t 


Digitized  by  VjOOQIC 


Vt.)        FAIB  HAVEN  MAUBLE  A  MABBLEIZBS  SLATE  CO.  t.  OWENS. 


749 


hare  been  tiled  In  such  court,  but  that  equity 
will  sometlmea  grant  relief  wben  a  party,  by 
accident  or  mistake,  without  his  own  fault, 
or  by  tbB  fraud  of  the  other  party,  has  failed 
of  an  opportunity  to  present  his  case,  and 
also  when  iiis  defense  is  purely  of  an  equita- 
ble character,  and  therefore  could  not  avail 
at  law.  B«yood  this,  the  court  said,  it  was 
not  aware  of  any  good  ground  <»  which 
equity  coold  enjoin  a  Judgment  of  law,  al- 
though cases  were  to  be  found,  but  not  of 
very  high  authority,  that  have  gone  some- 
what further.  So  in  Fletcher  r.  Warren,  18 
Yt  45.  it  18  said  that  the  fact  that  a  Judg- 
ment at  law  has  worked  injustice  betweea 
the  parties  is  not,  of  itself,  enough  to  au- 
thorise a  court  9t  equity  to  grant  rdief,  for 
suggestions  of  injustice  can  always  be  made, 
and,  if  it  was  competent  for  equity  to  inter- 
pose on  such  grounds  alone,  no  determina- 
tion at  law  would  ever  be  final;  that  it  would, 
moreover,  be  a  manifest  repugnancy  in  any 
system  of  Jurisprudence  that  the  decisions  ot 
one  ultimate  and  final  Jurisdiction  should  he 
subject  to  the  revision  and  correction  of  an- 
other; that,  therefore,  it  is  only  on  collat- 
eral grounds,  not  passed  upon  by  the  court 
of  law,  tliat  a  court  of  equity  can  proceed  In 
such  cases,  and  then  it  acts  upon  the  con- 
science of  the  party  in  fault,  and  not  upon 
the  court  of  law;  and  hence  that  it  is  usual 
to  allege  and  show  that  the  party  seeking  re- 
lief has  a  Just  defense,  of  which,  through  the 
fraud  or  wrongful  act  of  tlie  other  party,  he 
was  unable  to  avail  himself  at  the  trial. 
Pico  V.  Cohn,  91  CaL  129,  25  Pac.  970,  27 
Pac.  537,  and  25  Am.  St.  Rep.  1S9,  is  a  very 
strong  case  to  the  same  effect.  It  decides 
that  neither  a  Judgment  nor  a  decree  will  be 
set  aside  in  equity  on  account  of  any  fraud 
that  is  not  extrinsic  or  collateral  to  the  ques- 
tion examined  and  determined  in  the  orig- 
inal action,  and  that  a  fraud  is  not  extrinsic 
or  collateral,  within  the  meaning  of  the  rule, 
unless  it  prevents  the  i>arty  from  having  a 
trial.  There  the  successful  party  bribed  a 
witness  to  swear  falsely,  and  it  was  claimed 
that  the  bribery  was  the  fraud,  and  as  it  was 
not,  and  could  not  have  been,  the  subject  of 
investigation  at  the  trial,  it  was  extrinsic 
and  c<dlateral,  and  brought  the  case  within 
the  rule.  But  the  court  held  that  the  pro- 
duction of  the  perjured  testimony  was  the 
fraud,  and  that  the  means  by  wiiich  the  wit- 
ness was  indoeed  to  swear  falsely  was  but 
an  incident  In  a  note  to  that  case  Mr.  Free- 
man says  that  there  is  little  or  no  doubt  of 
the  truth  of  the  proposition  there  stated, 
but  be  thinks  that  subornation  of  perjtuy  la 
an  extrinsic  or  collateral  fraud  within  the 
meaning  of  the  rule,  and  ought  to  be  held 
sncb;  but  lie  does  not  intimate  that  the  cred- 
ibility of  testimony  relevant  to  the  issue  tried 
is  extrinsic  or  collateral,  as  It  dearly  is  not 
1  Herm.  Estop,  i  3ML  Bee  uonogiaph  note 
to  OUver  ▼.  Pray,  19  Am.  Dec.  003,  on  the 
power  of  a  court  of  equity  to  relieve  from 
judgBsent  at  lair.    If  the  biU  can  be  treated 


as  a  bill  of  discovery  concerning  the  sup- 
posed chattel  mortgage  of  the  horse  from  Mc- 
Kane  to  Mann  Bros.,  it  cannot  be  sustained 
as  such,  for  the  orator  has  no  title  nor  inter- 
est in  the  matter  respecting  which  discov- 
ery is  sought,  as  the  Judgment  at  law  final- 
ly and  conclusively  settles  that  matter 
against  him.  Although  the  demurrer  Is  only 
to  the  amendment  of  the  bill,  it  was  treated 
in  argument  as  being  to  the  whole  bill,  and 
hence  we  have  so  treated  It  Decree  af- 
firmed, and  cause  remanded. 


FAIR  EUVEN  MARBLE  &  MARBLEIZBD 

SLATE  CO.  et  sL  v.  OWENS  st  aL 
(Supreme  Court  of  Vermont     Rutland.     Jan., 

1897.) 
Fkauuulbnt    Convbiaucbs  — Consiobkatiosi  — 
— Sbrvices  or  Famili— Deeds- 
Delivery. 

1.  In  determining  the  indebtedness  of  a  grantor 
at  the  time  of  conveyances  alleged  to  have  left 
him  without  means  to  pay  his  existing  debts.  Us 
inilbbtedueas  for  advances  made  to  bim  by  the 
other  party  to  a  contract,  to  enable  him  to  per- 
form the  same,  dates  from  the  time  the  advances 
were  made,  not  from  the  date  of  the  contract; 
such  advances  not  being  provided  for  by  the 
contract 

2.  The  moral  obligation  to  pay  for  services 
rendered  to  a  debtor  without  a  contract  for  com- 
pensation by  the  members  of  his  family  is  not 
as  against  creditors,  a  sufficient  consideration 
for  a  transfer  of  proi>erty  to  them  without  retain- 
ing ensugh  to  pay  his  then  existing  debts. 

S.  The  recording  of  a  deed  is  only  prima  fade 
evidence  of  delivery. 

4.  In  the  absence  of  actual  fraud,  a  convey- 
ance without  consideration  is  Invalid  only  as  to 
creditors  whose  then  existing  claims  it  left  the 
grantor  without  means  to  pay. 

Appeal  from  Rutland  county  court 
Bill  by  the  Falrhaven  Marble  &  Marblelzed 
Slate  Company  and  others  against  Sarah  D. 
Owens  and  others  to  set  aside  certain  convey- 
ances by  Owen  Owens  to  defendants.  On  a 
hearing  on  the  report  of  a  master  the  convey- 
ances mentioned  in  the  decree  at  the  end  of 
the  opinion  were  adjudged  fraudulent,  and  de- 
fendants ordered  to  reconvey  to  the  executors 
of  Owen  Owens  for  the  benefit  of  his  cred- 
itors, and  the  parties  appeal.    Reversed. 

Owen  Owens  was  a  partner  hi  the  firm  of 
Owen  Owens  &  Co.,  the  other  members  of 
which  were  of  no  financial  responsibility. 
February  l(i,  1882,  the  firm  made  a  contract 
with  the  orator,  the  slate  company,  under 
wlddi  the  firm  was  to  quarry  and  deliver  to 
the  slate  company  stooe  at  a  stipulated  price. 
The  slate  company  was  not  bound  to  pay  for 
the  stone  until  it  had  beta  measured,  but  for 
the  purpose  of  enabling  the  firm  to  carry  on  its 
part  of  the  cMitract  adopted  the  practice  of 
making  advancements  of  money,  which  form- 
ed a  balance  against  the  firm.  Increasing  from 
year  to  year.  If  these  advancements  were 
treated  as  constituting  a  debt,  under  die  con- 
tract, as  of  the  date  of  the  contra^  then  cer- 
tain of  the  conveyaneea  were  fouad  to  leave 
the  gsanter,  Owen  Qynaa,  wlthAUt  adequate 
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property  to  pay  his  debts;  whereas,  If  the 
advancements  were  treated  as  debts  accru- 
ing as  they  were  made,  said  conveyances  left 
the  grantor  with  sufficient  assets. 

W.  H.  Preston,  H.  A.  Harman,  and  F.  S. 
Piatt,  for  orators.  Joel  C.  Baker,  for  de- 
fendants. 

THOMPSON,  J.  It  is  contended  that  the 
final  balance-  found  due  to  the  orator,  the  Fair 
Haven  Marble  &  Marblelzed  Slate  Company, 
must  be  considered  as  having  existed  since 
February  16, 1892,  tiie  date  of  its  contract  with 
Owen  Owens,  deceased,  for  the  purpose  of 
determining  the  validity  of  his  conveyances 
and  assignments  of  his  property  to  the  de- 
fendants, who  are  his  daughters.  By  the  stip- 
ulation filed  aa  supplementary  to  the  master's 
report,  it  is  conceded  that  no  part  of  that 
final  balance  is  for  damages  accruing  from  a 
breach  of  the  contract  by  Owen  Owens,  but 
the  balance  is  for  money  advanced  to  him 
from  time  to  time  to  enable  him  to  canry  on 
the  contract.  The  contract  did  not  provide 
for  such  advances,  and  they  cannot  be  con- 
sidered as  a  part  of  the  performance  of  it. 
Hence,  It  is  not  necessary  to  decide  whether  an 
indebtedness  resulting  from  the  performance 
of  a  contract  acc(H:ding  to  Its  terms  relates 
back  to  the  date  when  such  contract  became 
operative,  so  far  as  the  right  of  such  debtor 
to  dispose  of  his  property  to  the  detriment  of 
tbe  creditor  Is  concerned.  In  this  case,  the  In- 
debtedness only  dates  from  the  time  when  the 
advancements  wece  made. 

As  against  the  creditors,  the  moral  obligation 
arising  from  the  services  performed  by  the 
daughters  of  Owen  Owens  while  members  of 
his  family,  without  contract  or  agreement  that 
they  should  be  paid  therefor,  Is  not  a  sufficient 
consideration  for  a  transfer  of  a  part  of  his 
property  to  them,  without  retaining  sufficient 
property  to  pay  his  debts  tben  owing.  Updike 
V.  Titus,  13  N.  3.  Eq.  151.  The  law  implies  no 
promise  to  pay  for  services  rendered  by  mem- 
bers of  a  family  to  each  other,  whether  by 
children,  parents,  grandpai-ents,  brothers, 
stepchildren,  or  other  relations.  In  the  ab- 
sence of  a  contract  or  agreement  to  pay  for 
them,  no  action  can  be  maintained  for  such 
services.  Updike  v.  Titus,  supra;  Fitch  v. 
Peckham,  16  Vt.  150;  Cobb  v.  Blsht^,  27  Vt. 
624;  Davis  v.  Goodenow,  Id.  715;  Putnam  v. 
Town,  34  Vt.  429;  Sprague  v.  Waldo,  38  Vt. 
130;  Ashley  v.  Hendee,  56  Vt  209;  Sawyer  v. 
Hebard's  Estate,  58  Vt.  375,  8  Atl.  529,  and 
cases  there  cited;  Ormsby  v.  Rhoades,  59  Vt. 
505,  10  Atl.  722;  Hatch  v.  Hatch's  Estate,  60 
Vt  160,  13  Atl.  791. 

The  deed  of  the  dwelling  house  and  lot,  and 
of  the  bri<*  block,  executed  May  25,  1885,  al- 
though recorded  by  the  grantor,  was  never  de- 
livered by  him  to  the  grantees,  nor  to  any 
p«-8on  for  than,  but  was  found  among  his  pa- 
pers after  his  death.  The  fact  that  a  deed  is 
on  record  Is  only  iK^ma  facie  evidence  of  a 
delivery,  wbi<di  may  be  rebutted,  and  which, 


in  the  case  at  bar,  Is  explicitly  negatived  by 
the  facts  found.  A  deod  does  not  take  effect 
until  delivered.  So  loag  as  the  grantor  retains 
the  contrcd  of  the  deed,  he  retains  the  title. 
Elmore  v.  Marks,  39  Vt  538;  Walsh's  Adm'x 
v.  Insurance  Co.,  64  Vt  351;  Dwinell  v.  Bliss, 
58  Vt.  353,  5  Atl.  317.  Hence,  the  grantees 
took  nothing  by  virtue  of  the  deed  executed 
May  25,  1885. 

The  eonveyance  by  a  debtor  of  his  attacha- 
ble property,  without  consideration,  and  with- 
out making  adequate  provisions  for  the  pay- 
ment of  his  debts.  Is  fraudulent  and  void  as 
to  his  creditors.  Such  fraud  on  the  pan  of 
the  debtor  may  l>e  an  actual  fraudulent  pur- 
pose to  oheat  and  defraud  his  creditors,  or 
it  may  l>e  constructive  fraud,  which  is  fraud 
that  the  law  imputes  to  him  from  the  condi- 
tion of  ills  estate  and  the  neces!^ary  conse- 
quence of  ills  act  In  respect  to  his  creditors. 
The  effect  of  both  these  kinds  of  ftiaud,  in 
respect  to  ci'editors.  In  the  case  of  a  voluntary 
conveyance  by  the  debtor  without  considera- 
tion, was  so  fully  discussed  in  the  recent  case 
of  Wilson  V.  Spear,  68  Vt  145,  34  AtL  429. 
that  It  does  not  requh-e  further  discussion  here. 
In  the  case  at  bar  the  master  fails  to  find  an 
actual  fraudulent  purpose  on  the  part  ot 
Owen  Owens  to  defraud  his  cieditors  by 
making  the  respective  conveyances  and  trans- 
fers of  his  prop^ty  to  his  daughten.  No 
actual  fraud  being  found,  such  conveyances 
will  be  sustained  as  were  made  at  a  time  when 
he  retained  sufficient  property  to  pay  the  debts 
which  he  then  owed.  Brackett  v.  Walte,  4 
Vt  389;  Dewey  v.  Long,  25  Vt  564;  Chnrch 
V.  CJiapln,  36  Vt  223;  Wilbur  v.  Nichols,  61 
Vt.  432,  18  AU.  154;  Wilson  v.  Spear,  68  Vt 
145,  34  AU.  429.  At  the  time  of  the  conv^- 
ance  of  July  9,  1883,  of  the  house  and  lot  to 
the  defendant  Kate  L.  Humphrey,  and  of  the 
execution  and  ddivery  of  the  mortgage  of 
Klay  26,  1886,  to  the  defendant  Sarah  A. 
Owens,  Owen  Owens  retained  ample  property 
to  pay  all  his  then  existing  debts,  and  these 
conveyances  are,  therefore,  v.ilid  as  agalnai 
his  creditors.  In  respect  to  the  other  convey- 
ance and  assignments  of  property  by  Owens 
to  the  defendants,  or  either  of  them,  it  must  l>e 
held  that  they  are  invalid  as  to  his  crwlitors" 
to  the  extent  of  their  then  existing  debts,  as 
he  did  not  at  the  time  of  making  them  retain 
sufficient  property  to  pay  such  debts.  Except 
in  this,  respect  such  conveyance  and  assign- 
ments are  valid,  and  Ibey  must  be  set  aside 
only  to  the  extent  of  satisfying  the  debts  sp.tir 
fled. 

The  decree  Is  reversed,  and  cauae  remanded 
to  the  court  of  cfaancety,  to  the  aid  that  a  de- 
cree may  be  made  aa  follows:  (1)  That  the 
deed  mentioned  in  the  special  master's  report 
In  this  cause,  made  by  Owen  Owens,  deceased. 
May  25,  1865,  to  the  defendants  Ellen  E. 
Thomas,  Jane  E.  Jones,  Kate  L.  Hiunphrey. 
and  Sarah  A.  Owens  was  and  Is  ln(q[)erativi.- 
and  void  by  reason  of  the  nondelivery  thesvat 
by  the  grantor  to  the  grantees  tberviu  naiue<l. 
and  that  said  defendants  and  their  huabando, 


Digitized  by  VjOOQIC 


Yt) 


SOWLES  v.  BAILET. 


751 


defendants,  execute  and  deliver  to  the  defend- 
ants Sarah  A.  Owens  and  Jane  E.  Jones,  aa 
ezecutrices  of  the  wlU  of  sold  Owen  Owens, 
deceased,  or  to  their  auccessors  In  said  trost, 
such  conTeyance,  in  trust  for  said  estate,  as 
may  be  necessary  to  remove  the  cloud  from  the 
title  to  the  real  estate  described  In  said  deed: 
(2)  that  the  conveyance  of  October  22,  1885, 
and  the  assignments  of  mortgages  made  June 
2,  18b5,  to  the  respective  defendants,  as  stated 
in  said  master's  report,  are  void  as  to  the  cred- 
itors of  said  Owen  Owens,  deceased,  to  the  ex- 
tent of  the  deficiency  of  the  assets  of  his  estate 
to  pay  the  debts  acalnst  his  estate  owing  at  the 
time  said  conveyance  and  assignments,  re- 
spectively, were  made;  (8)  that  said  execn- 
trlces,  er  their  said  successors,  have  the  power 
«f  sale  and  the  right  to  convey  so  much  of  said 
real  estate  conveyed  October  22,  1885,  to  the 
same  effect  as  If  said  conveyance  had  not  been 
made,  as  shall  be  necessary  to  malce  up  such 
deficiency  of  assets,  and  tliat  all  necessary  and 
proper  <H:ders  may  be  made  and  proceedings 
bad  for  carrying  into  effect  such  decree  by  such 
sale,  unless  the  defendant  Jane  E.  Jones  shall 
make  up  such  deficiency  by  paying  to  said 
executrices,  or  their  successors  in  said  trust, 
the  amount  of  such  deficiency,  and  that  when 
socb  sale  shall  have  been  made  by  said  ex- 
ecntrlces,  or  their  said  successors,  the  defend- 
ants Jane  E.  Jones  and  her  husband.  Hjigh  T. 
JtHies,  be  decreed  to  make  proper  and  effectual 
conveyance  of  the  portion  so  bargained  and 
sold;  (4)  that  the  defendants  to  whom  said 
mortgages  were  assigned  June  2,  1885,  re- 
spectively account  for  and  pay  over  to  said  ex- 
ecutrices, or  their  said  successors,  all  money 
which  they  collected  thereon,  to  the  extent  of 
the  deficiency  of  the  assets  of  the  estate  of 
said  Owen  Owens  to  pay  the  debts  against  it 
owing  at  the  date  of  the  assignment  of  such 
mortgages;  (5)  that  each  and  every  one  of  said 
defendants  account  for  and  pay  over  to  said 
executrices,  or  their  said  successors,  all  and 
slngrular  the  rents,  income,  profits,  and  Interest 
received  by  any  of  said  defendants,  respec- 
tively, derived  from  the  asslennient  of  said 
mortgages  and  said  real  estate,  adjudged  to 
have  been  assigned  and  conveyed  In  fraud  of 
the  rights  of  creditors,  after  deducting  all  taxes 
paid  by  tlie  defendants,  or  either  of  them,  on 
said  property,  i)er8onal  and  real,  to  the  extent 
of  the  deficiency  of  assetR  of  the  estate  of  said 
Owen  Owens,  as  hereinbefore  stated;  (6)  that 
the  orators  recover  costs  of  suit,  and  have  exe- 
cution therefor;  (7)  tliat  all  causes  be  retained 
to  the  court  of  chancery,  for  effectuating  all 
matters  embraced  in  the  premises. 


SOWLES  V.  BAILEY,.  Judge. 
(Supreme  Conrt  of  Vermont.     FranlLlin.    Jan., 

1897.) 

Cebtiobahi— WnsH  Lirs— Otbbr  Remedies— Di8- 

cKKTTOs  or  Court— Review. 

1.  Certiorari  will  not  lie  where  there  was  a 
remedy  by  appeal,  of  which  petitioner  failed  to 
avail  himself. 


2.  Certforarl  is  allowed  only  in  the  discretion 
of  the  court,  and  it  will  not  be  granted  where  its 
effect  would  be  to  blot  out  the  record  of  an  en- 
tire insolvency  proceeding,  covering  a  period  o( 
12  years,  by  means  of  which  rights  of  property 
liave  been  compromised,  and  title  to  property 
transferred,  and  interests  of  third  persona  become 
fixed  and  incapable  of  restoration  to  their  for- 
mer condition,  especially  where  petitioner  has 
been  active  in  and  consented  to  nearly  all  that 
has  lieen  done  therein. 

3.  Under  2  St.  f  1640,  providing  that  "a  writ 
of  error  or  petition  for  certiorari  shall  be  com- 
menced and  served  on  the  adverse  party  within 
one  year  after  the  rendition  of  the  judgment  to 
reverse  which  snch  writ  or  petition  is  com- 
nieuced,"  certiorari  lies  only  for  the  reversal  of 
final  judgments  and  decrees. 

Petition  by  Albert  Sowles  for  a  writ  of  cer- 
tiorari against  Myron  W.  Bailey,  Judge.  Dis- 
missed. 

E.  A.  Sowles,  for  petitioner.  H.  A.  Burt, 
Wilson  &  Hall,  and  Farrlngton  tc  Post,  for 
petitionee. 

ROSS,  C.  J.  This  is  a  petlUon,  dated  Oc- 
tober 14,  1896,  for  a  writ  of  certiorari,  pre- 
ferred to  this  court  at  its  October  general 
term,  1896,  against  Myron  W.  Bailey,  as 
Judge  of  the  court  of  insolvency  within  and 
for  the  district  of  Franklin.  The  petitioner 
avers  that  proceedings  in  insolvency  were 
commenced  against  bim  before  the  peti- 
tionee, as  such  Judge,  in  1885,  and  that  the 
petitionee,  as  such  Judge,  had  made  various 
decrees  and  orders  against  the  petitioner 
down  to  the  time  of  filing  this  petition;  that 
the  petitionee,  as  such  Judge,  had  no  juris- 
dtction  in  the  premises;  and  that  the  files 
and  records  therein  of  the  court  of  insol- 
vency are  erroneous  and  illegal  for  the 
causes  recited  In  and  annexed  to  the  peti- 
tion. For  causes  of  error,  the  petitioner 
avers  that  before  and  at  the  time  of  the  ad- 
judication, and  ever  since,  the  petitionee  was 
the  owner  and  possessor  of  a  certain  claim, 
debt  or  account  against  the  petitioner,  which 
in  1889,  in  his  own  behalf,— he  then  being  an 
attorney  at  law,— the  petitionee  proved,  al- 
lowed, and  adjudicated  in  the  court  of  in- 
solvency, whereby  the  petitionee  was  and  Is 
Interested,  as  a  creditor  or  otherwise.  In  the 
questions  and  proceedings  decided  and  to  be 
decided  in  and  by  the  court  of  insolvency, 
and  was  and  is  interested  in  the  event  of  the 
cause,  either  by  his  interest  in  the  claim,  or 
by  reason  of  having  acted  as  an  attorney  in 
the  proof  thereof,  and  so  became  disquali- 
fied from  acting  in  a  Judicial  capacity,  either 
as  trior  er  otherwise,  in  the  matter  of  the  in- 
solvency proceedings;  that  the  petitioner  on 
October  1  and  7,  1896,  filed  in  the  court  of 
insolvency  motions  and  objections  to  the  Ju- 
risdiction of  the  petitionee  as  Judge  of  the 
court  of  insolvency  in  the  matters  and  pro- 
ceedings therein  against  the  petitioner.  For 
these  errors  he  prays  that  the  writ  may  is- 
sue, and,  oa  the  record  being  certified  to  the 
court,  that  all  Judgments,  orders,  and  decrees 
in  the  insolvency  proceedings  In  the  court  of 
Insolvency  majr  be  set  aside  and  declared 
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void.  Upon  presentatioB'  of  tlie  petition,  tlte 
court  Issued  an  onler  to  the  petitionee  to  an- 
swer the  petition,  and  made  orders  in  regard 
to  tailing  testimony.  Tlie  answer  was  duly 
filed,  and  the  testimony  talcen  and  filed.  The 
testimony  Is  rolnminous.  About  many  thin^js 
the  parties  and  witnesses  agree.  In  regard 
to  others  they  disagree.  These  facta.  In  sub- 
stance, appear:  The  petitionee  has  been 
Jndge  of  probate  for  the  district  of  Franlclin 
for  a  good  many  years,  and  ex  officio  judge 
of  the  court  of  insolrency.  In  1877  and  1878 
tile  petitioner  was  administrator  on  the  es- 
tate of  C.  S.  Hogle,  then  being  administered 
In  the  probate  district,  before  the  petitionee. 
During  the  yeans  of  1877,  1878,  and  1882,  fees 
accrued  in  the  settlement  of  that  estate 
against  the  petitioner  to  the  amount  of  $39. 
By  the  statute  it  was  the  duty  of  the  peti- 
tioner to  pay  these  fees  to  the  petitionee,  aa 
Judge  of  probate,  for  the  benefit  of  the  state. 
There  are  fees  payable  not  for  the  benefit  of 
the  state,  bnt  it  is  not  shofv-n  that  any  such 
are  in  this  bill.  It  was  the  duty  of  the  peti- 
tionee, as  such  judge,  to  account  for  them 
la  his  settlements  with  the  auditor  of  ac- 
ooants  BemtannnaUy.  It  does  not  appear 
whether  he  did  or  did  not  so  account  for 
them.  During  all  the  time  covered  by  the 
proceedings  in  InsolTency  the  petitioner 
luew  that  these  fees  were  due  from  him,  as 
such  administrator,  to  the  petitionee,  as  such 
judge  of  probate,  and  knew  that  the  peti- 
tionee made  proof  of  them  against  his  estate 
Id  insolTency  at  the  time  they  were  proved, 
in  1886,  or  soon  thereafter,  and  made  no  ob- 
jection thereto.  On  the  testimony  of  the  pe- 
titionee, the  petitioner  expressly  assented  to 
their  allowance  against  his  estate.  In  March, 
1884,  G«erge  W.  Foster,  claiming  to  be  a 
creditor  of  the  petitioner,  filed  in  the  court 
(^  Insolvency  a  petition  to  have  the  petition- 
er adjudged  an  insolvent  No  action  waa 
taken  on  this  petition  until  May,  when  the 
National  Bank  of  Middlebnry  intervened  aa 
a  petitioning  creditor.  The  two  petitions 
were  heard  together  by  the  petitionee,  acting 
as  judge  of  the  court  of  insolvency,  In  July, 
1884.  He  ordered  the  petitions  dismissed. 
From  this  order  the  National  Bank  of  Mid- 
dlebnry appealed  to  the  county  court  In 
the  latter  court  snch  proceedings  were  had 
that  at  Its  April  term,  1886,  the  petitioner 
was  adjudged  to  be  Insolvent,  and  the  cause 
was  remanded  to  the  court  of  Insolvency  to 
be  proceeded  with.  Thereupon,  in  compli- 
ance with  the  order  of  the  court  held  by  the 
petitionee,  the  petitioner  filed  a  schedule  of 
hla  debts  and  of  his  assets.  These  snowed 
that  the  petitioner  was  deeply  insolvent 
The  first  meeting  of  the  credltOTs  was  called 
and  holden.  The  petitioner  assented  to  the 
debts  then  proved  against  bis  estate,  and 
agreed,  with  those  voting,  upon  the  assignees 
chosen.  One  was  his  brother-in-law,  and 
president  of  llie  National  Union  Bank  of 
Swanton.  The  other  had  given  certain  notes 
for  the  petUlonef's  accommodation  to  the 


First  National  Bank  of  at.  Aibfnw,  «f  trblch 
the  petitioner  had  been  cashier.  The  peti- 
tioner ailso  had  large  interests  tn  the  National 
UbIou  Bank  of  Swanton.  His  brother,  Mer- 
ritt  Sowlcs,  was  president  of  the  First  N«- 
ttonal  Bank  of  Plattsbnrg,  in  which  tbe  pe- 
titioner had  aa  open,  unsettled  account  His 
estate  was  Involved  with  the  affairs  of  these 
three  basics.  The  first  two  were  insolvent, 
amd  then,  «r  soon  after,  placed  in  the  hands 
of  receivers.  CompUcations  and  suits  arose 
between  his  estate  and  these  banks  which 
delayed  the  settlement  of  his  estate.  The 
assignees  also  brought  a  sntt  against  the 
Burlington  Savings  Bank  to  have  a  mortgage 
annulled  which  the  petitioner  had  givai  to 
the  savings  bank  to  secure  a  debt  due  it 
shortly  before  the  Foster  petition  was  filed. 
These-  salts,  exc^t  that  last  named,  were 
finally  compromised,  with  tbe  consent  of  tbe 
petitioner  and  approval  of  the  petitionee, 
acting  as  judge  of  the  court  of  insolvency. 
Bvery  debt,  or  neajrily  every  debt,  proved 
against  his  estate,  was  originally  proved 
with  the  petitioner's  consent  and  approval. 
Since  then  he  and  his  brother  Merritt  have 
moved  to  have  the  allowance  of  some  of  the 
debts  vacated,  or  some  portions  of  them,  on 
tbe  claim  that  the  consent  was  given  in  ig- 
norance of  certain  facts  touching  their  valid- 
ity against  his  estate.  These  claims  were 
made  after  the  petitioner  and  hla  brother 
Merritt  became  interested,  by  having  por- 
cihased  quite  an  amount  of  the  claims  proved. 
The  petitioner  was  in  full  accord  with,  and 
consented  to,  all  the  actions  of  the  assignees 
and  of  tbe  court,  to  January,  1891.  The 
suits  and  tbe  relation  of  his  estate  to  tbe  af- 
fairs <a  the  First  National  Bank  of  St  Al- 
bans and  of  the  National  Union  Bank  of 
Swanton  were  adjusted  in  18S6.  Soon  there- 
after the  petitioner,  mostly  tbrough  his 
brother  Merritt  and  tbe  First  National  Bank 
of  Plattsbnrg,  began  to  purchase  claims 
proved  against  his  estate,  and  schemes  for  a 
settlement  of  his  estate  by  way  oC  oompro- 
mlse  have  been  on  foot  ever  since.  None  of 
them  ripened  into  an  adjustment  The  par- 
ties do  not  agree  in  regard  to  whose  fault  de- 
feated their  accomplishment  At  times  the 
petitioner  and  his  brother  Merritt  did  not 
agree.  "Hie  assignees  were  interested  in 
some  of  the  allowed  claims  which  the  peti- 
tioner and  Merritt  desired  to  have  disallow- 
ed, and  disagreement  arose  In  regard  to  this. 
One  of  these  claims  was  in  favor  of  the  Finn 
National  Bank  of  Plattsbnrg.  Early  in  1896 
Merritt  Sowles,  the  First  National  Bank  oi 
Plattsbnrg,  and  the  assignees  owned  nearly 
all,  if  not  all,  the  claims  proved  against  the 
petitioner's  estate  in  insolvency.  Tbe  peti- 
tioner claims  to  be  interested  In  tliose  stand- 
ing In  the  name  of  his  brother  Merritt  The 
petitioner  and  Merritt  did  not  agree  In  re- 
gard to  the  proposed  compromise.  Hence, 
with  the  petitioner's  approval  and  consent 
and  under  an  order  of  the  court,  aft»'  a  good 
deal  of  negotiation,  the  assignees  effected  a 
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Mttlement  of  all  the  claims  owned  by  Her- 
ritt  Sowles  and  by  Ui«  First  National  Bank 
of  PlattabUTS  Aucuat  8,  1806.  Bjr  tbU  set- 
tlement all  such  claims  were  canceled,  and 
a  certain  mortgage  whicb  tbe  bank  held  was 
transferred  to  the  assignees.  During  these 
years,  settlements  had  been  made  with  oth- 
er claimants,  with  the  consent  and  approval 
of  the  petitioner  and  of  tbe  court;  also,  prop- 
erty belonging  to  hto  estate  had  been  sold 
and  conveyed.  Some  of  it  had  been  con- 
veyed to  a  trustee,  and  some  to  tbe  petition- 
er, with  a  view  of  cartying  Into  effect  some 
of  the  proposed  compromises.  The  assignees 
found  that  the  petitioner  had  conveyed  some 
real  estate,  which  they  claimed  to  be  a  part 
of  his  estate,  to  his  daughter.  They  also  ' 
claim  that  he  had  property  in  his  hands 
which  belonged  to  his  estate.  He  made  a 
claim  for  services  rendered  for  the  assignees 
In  the  settlement  of  his  estate.  Barly  in  1896 
the  assignees  petitioned  the  court  of  in- 
solvency to  have  the  petitioner  called  before 
the  court  and  examined  in  r^ard  to  his  proi»- 
erty  which  they  claimed  he  had  not  turned 
over  to  them,  and  in  regard  to  his  convey- 
ance of  some  of  it  to  his  daught^.  There 
were  two  petitions  brought  for  this  purpose. 
The  hearing  of  them  had  been  continued 
from  time  to  time,  but  at  length  were 
brought  on  October  1,  1896.  Tbe  petitioner 
refused  to  answer  when  put  under  oath  for 
the  purpose  of  being  examined,  and  objected 
that  the  petitionee  was  without  Jurisdiction 
In  tbe  matter,  because  of  the  proof  of  the 
claim  for  probate  fees  made  in  1889.  The 
petitions  were  then  discontinued,  and  the  peti- 
tionee filed  a  release,  under  seal,  of  the  claim 
for  probate  fees  proved.  The  assignees  then  i 
renewed  their  petitions,  and  called  the  petl-  | 
Uoner  and  his  daughter  before  the  petitionee,  | 
as  judge  of  the  court  of  Insolvmcy,  for  ex-  : 
amlnation.  Oh  being  sworn,  both  declined  : 
to  ajoswer,  and  this  petition  was  brought  to 
have  the  writ  of  certiorari  issue  to  bring  up  ' 
and  quash  the  entire  record  in  the  insolvency 
proceedings  against  the  petitioner.  This  is 
an  outline  of  the  main  features  and  tacts  of 
tbe  case.  It  is  to  be  observed  tiiat  the  only 
order  or  decree  of  the  court  of  Insolvency 
shown  to  be  made  in  the  insolvency  proceed- 
ings against  tbe  petitioner  within  tbe  year 
next  before  this  petition  was  brought  is  that 
approving  the  purchase  and  cancellation  of 
tbe  debts  proved  against  his  estate,  from 
Merritt  Sowles  and  the  First  National  Bank 
of  Flattsburg,  of  which  the  petitioner  at  the 
time  approved,  and  of  which  he  does  not  es- 
pecially complain  either  in  his  petition  or  In 
bis  testimony.  Edward  A.  Sowles,  the  broth- 
er and  attorney.  In  his  brief  of  facts  makes 
many  and  grievous  charges  against  the  as- 
signees and  against  the  petitionee  in  his  ac- 
tion as  Judge  of  the  court  of  Insolvency;  but 
be  does  not  say  that  the  purchase  and  can- 
cellation of  the  claims  proved  against  the  es- 
tate, held  by  Men'itt  Sowles  and  by  the  First 
National  Bank  of  Flattsburg,  were  Improvl- 
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dent,  nor  does  he  ask  especially  to  have  the 
decree  of  approval  of  the  purchase  and  cau' 
ceUatlon  vacated  and  set  aside.  He  con- 
tends vigorously  that  the  debt  proved  in  fa- 
vor ot  the  First  National  Bank  of  Flattsburg 
was  unjustly  proved,  and  ought  to  be  ex- 
punged from  the  list  of  debts  proved.  He 
admits  that  the  petitioner  consented  to  most 
of  the  orders  and  decrees  of  the  petitionee, 
acting  as  Judge,  now  complained  of,  and  of 
most  of  the  acts  of  the  assignees,  but  con- 
tends that  he  was  induced  to  take  this 
course  In  the  vain  endeavor  to  get  bis  estate 
settled. 

The  question  is  whether,  on  this  outline,  it 
is  the  duty  of  this  court  to  issue  tbe  writ  Of 
certiorari.  It  Is  an  extraordinary  remedy, 
not  applicable  to  courts  whose  proceedings 
ore  according  to  the  course  of  the  c<Numon 
law.  Krrors  in  those  courts  are  rectified  by 
appeal,  exceptions,  and  writs  of  error.  It  is 
quite  generally  held  that  this  writ  will  not 
be  allowed  where  the  errors  of  an  inferior 
court,  whose  proceedings  are  not  according 
to  the  course  of  the  common  law,  can  be  cor- 
rected by  appeal  to  a  higher  court.  liOgue 
V.  Clark,  62  N.  H.  1S4.  In  tbe  insolvency  pro- 
ceedings the  petitioner  could  have  appealed 
from  an  adjudication  of  Insolvency  to  the 
county  court  V.  S.  {  2156.  Appeals  are 
also  allowed  to  creditors  and  assignees  in  re- 
gard to  allowance  or  disallowance  of  claims 
to  an  amount  exceeding  $20.  Id.  §f  20.j8- 
2090.  They  are  allowed  to  the  debtor,  cred- 
itor, or  assignee,  to  tbe  court  of  chancery, 
from  tbe  decision  of  the  Judge  upon  the 
qaestion  of  granting  the  co'tlficate  of  dis- 
charge. Id.  I  2136.  If,  as  now  contended, 
tbe  fact  that  the  petitionee  was  connected 
with  the  probate  fees,  as  heretofore  stated, 
disqualified  him  from  acting  as  Judge  of  la- 
solvency  in  the  matter  of  the  petitioner,  tbe 
latter  could  have  availed  himself  of  that  fact 
both  when  the  petitions  of  Foster  and  the 
National  Bank  of  Mlddlebury  were  before 
the  petitionee  for  hearing,  and  on  the  appeal 
in  the  county  court.  The  attorney  for  the 
petitioner  concedes  that  tbe  granting  of  this 
writ  rests  in  the  sound  legal  discretion  of 
this  court.  It  cannot  properly  be  contended 
that  sound  legal  discretion  requires  the 
granting  the  writ  to  the  extent  of  blotting 
out  the  record  of  the  whole  insolvency  pro- 
ceedings, covering  a  period  of  12  years.  In 
and  by  means  of  which  rights  to  property 
have  been  compromised  and  settled,  the  ti- 
tle to  property  transferred,  and  the  interests 
of  third  parties  become  fixed  and  cannot  be 
restored  to  their  former  condition,  especially 
when  the  petitioner,  if  not  a  party,  has  been 
active  in,  and  consented  to,  nearly  ail  that 
has  been  done  therein.  A  party,  as  shown 
by  all  the  authorities,  may  estop  himself 
from  the  right  to  invoke  the  aid  of  this  sum- 
mary remedy  by  laches,  or  failure  to  invoke 
it  until  tbe  rights  of  third  parties  have  inter- 
vened and  become  fixed  so  tiiat  they  cannot 
be  restored  to  their  former  condition.    It  la 
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to  take,  in  a  measnre,  the  place  of  a  writ  of 
error,  when  that  writ  Is  not  available.  It  is 
a  common-law  writ,  and  available  to  a  party 
only  under  the  circumstances  provided  by 
statute.  By  statute  It  Is  coupled  with  a  writ 
of  error.  V.  S.  |  1640,  reads,  "A  writ  of  er- 
ror or  petition  for  certiorari  shall  be  com- 
menced and  served  on  the  adverse  party 
within  one  year  after  the  rendition  of  the 
judgment  to  reverse  which  such  writ  or  peti- 
tion is  commenced."  From  the  language  of 
this  section,  its  use  is  evidently  confined  to 
the  reversal  of  final  Judgments  or  decrees. 
This  clearly  requires  this  court  to  deny  the 
writ  under  the  circumstances  of  this  case. 
At  most,  it  could  only  reach  and  vacate  the 
decree  of  approval  of  the  purchase  and  can- 
cellation of  the  claims  proved  against  his  es- 
tate owned  by  Merritt  Sowles  and  the  First 
National  Banli  of  Plattsburg,  which  is  an  In- 
terlocutory order.  Besides,  what  is  shown 
in  regard  to  his  approval  and  helping  on  that 
purchase  forbids  this  court  from  granting  it. 
We  thus  dispose  of  this  application  without 
considering  many  of  the  questions  discussed 
before  us.  In  this  disposal  the  court  is  not 
to  be  understood  as  approving  of  the  course 
of  the  petitioner  in  endeavoring  to  manage 
and  contr<^  the  settlement  of  his  estate  by 
compromise,  so  as  to  save  a  good  sliare  of  it 
to  himself;  nor  of  the  appointment  or  ac- 
ceptance by  assignees  of  the  settlement  of 
an  estate  in  which  they  are  largely  Inter- 
ested, and  In  which  conflicting  Interests  may 
arise;  nor  of  a  Judge  in  talcing  Jurisdiction 
of  the  settlement  of  an  insolvent  estate  In 
which  he  may  be  directly  or  indirectly  Inter- 
ested, or  In  taking  steps,  with  consent  of  the 
adversary  party  or  otherwise,  which  may  ap- 
parently give  him  pecuniary  interest,  how- 
ever small,  in  its  settlement  The  petition  Is 
dismissed,  with  costs. 


POMEROT  et  nl.  v.  POMEROY  et  al. 

(C!oart  of  Errors  and  Appeals  of  New  Jersey. 
July  6,  1897.) 

Partition-— Lien  ox  Share  or  Co-Owser. 
Partition  of  land  will  not  be  delayed  until 
the  establishment,  on  an  accoantinf;  in  a  pending 
sait  in  eqaity.  of  the  amoant  of  a  possible  lien 
in  favor  of  one  of  the  co-owners  upon  the  shares 
of  the  others.  Such  lien  will  attach  to  the  di- 
vided shares,  and  rights  acquired  pendente  lite 
will  be  subject  thereto. 

Depue,  Dixon.  Gummere.  Van  Sycliel,  Hen- 
drickson.  nnd  Nixon,  JJ.,  dissfntiiiK. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Josephine  Pomeroy  and  otliers  against 
Eugene  C.  Pomeroy  and  others.  Decree  for 
complainant,  and  defendants  appeal.  Affirmed. 

The  hite  Vice  Chancellor  Green  delivered  the 
following  opinion: 

"This  bin  is  filed  to  partition  the  real  estate 
of  wWch  George  Pomeroy  died  seised.  Mr. 
Pomeroy  died  in  the  year  1880,  owning  very 


large  tracts  of  land  in  Morris,  TTnlon,  and 
Hudson  counties.  Including  a  homestead  at 
Madison,  Inclosed  by  a  park  with  a  stone  wall 
around  it,  called  the  'Homestead'  lot  or  tract 
His  family  and  heirs  at  law  consisted  of  his 
wife  and  ills  four  ctiildren,  George  P.,  Edward, 
JuUa,  and  Josephine.  His  will  was  duly  pro- 
bated in  Morris  county,  and  letters  testamen- 
tary issued  to  Edward  Pomeroy  and  Alfred 
Mills,  who  were  appointed  In  the  will  as  his 
executors.  The  provisions  of  the  wlH  were, 
substantially:  (a)  The  executors  were  autbor- 
iised  to  deliver  to  the  New  York  Life  Insurance 
and  Trust  Company  securities  to  the  amount 
of  $50,000,  to  be  held  in  trust  for  the  benefit 
of  his  wife  during  her  life,  and  upon  her  death 
to  divide  the  securities  and  proceeds  equally 
among  his  children  Edward,  Julia,  and  Jo- 
sephine. (His  widow  died  Febmaiy,  1883.) 
(b)  Securities  to  the  amount  of  $30,000  were  di- 
rected to  be  d^ioslted  with  the  same  company, 
to  be  held  in  trust  for  the  benefit  of  his  son 
George  P.  during  his  life,  and  at  his  death  such 
securities  and  the  proceeds  thereof  were  also 
to  be  divided  among  the  said  children  Ed- 
ward, Julia,  and  Josephine,  (c)  The  testator 
directed  that  no  partition  or  sale  of  his  real  es- 
tate should  be  made  until  his  executors  should 
liave  sold  real  estate  to  the  amount  of  at  least 
$100,000,  and  directed  the  proceeds  of  the  first 
of  such  sales  to  be  deposited  with  the  same 
company  until  the  amounts  should  reach  tliat 
sum,  which  was  to  be  held  and  invested  for 
the  benefit  of  his  daughta-s,  Julhi  and  Jose- 
phine, with  Instructions  to  collect  and  pay  to 
each  of  them  the  interest  on  $50,000,  with  cer- 
tain directions  in  tlie  case  of  the  death  of 
either  of  them,  (d)  The  residue  ot  the  estate, 
aside  from  some  immaterial  legacies,  was  de- 
vised to  Ills  three  younger  children,  E<dward, 
Julia,  and  Josephine,  in  equal  parts.  It  was 
provided  tliat  the  homestead  at  Madison,  New 
Jeney,  should  be  kept  up  by  the  three  younger 
children  as  long  as  they  and  the  widow  could 
live  harmtmlously,  etc.  The  son  George  P. 
Pomeroy  was  living  in  Europe.  Eadward 
Pomeroy  took  upon  himself  the  main  manage- 
ment of  the  estate  and  the  sale  of  the  real  es- 
tate to  procure  the  trust  funds  of  $100,000  tct 
the  daughters,  and  ot  $30,000  for  (George  P. 
Pomeroy.  Disputes  arose  tietween  Edward 
Pomeroy  and  his  sisters  some  time  about  ISS4, 
the  Bisters  claiming  that  he  had  not  paid  over 
to  them  their  proper  share  of  the  estate,  ami 
they  commenced  suit  in  New  York  again.si 
him,  pending  which  suit  he  died,  leaving  a  will, 
by  which  he  gave  all  his  property  of  every 
kind  and  nature,  real  as  well  as  personal,  to 
his  brother,  (Jeorge  P.  Pomeroy.  George  P. 
Pomeroy,  who  had  been  cut  off  from  the  resid- 
uary estate  of  tils  father  by  his  father's  wiH 
was  thus,  by  the  wlU  of  liis  brother,  Edward, 
put  In  Edward's  place.  In  1887  an  agreement 
was  entered  into  with  reference  to  the  estate  be- 
tween George  P.  Pomeroy  and  his  two  sisters, 
Julia  and  Josephine.  George  P.  Pomeroy  died 
November,  1887,  leaving  all  his  properfr  In 
the  first  instance  to  his  son,  ETugcne  C.  Pozue- 
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roy,  an  Infant,  who  Is  made  a  party  to  this  suit, 
the  estate  being  limited  over  to  otbor  persons, 
who  are  also  made  parties.  Mrs.  George  P. 
Pomeroy  died  before  her  husband.  The  sis- 
ters, Josephine  and  JuUa,  subsequently  claim- 
ed that  the  agreement  referred  to  had  been 
signed  by  them  under  a  misapprehension,  and 
In  fraud,  and  declined  to  carry  It  out;  and 
Franlc  R.  Chandler,  who  had  been  appointed 
administrator  de  bonis  non  of  Eidward  Pome- 
roy's  estate,  and  who  was  also  the  executor 
of  G«oige  P.  Pomeroy's  estate,  filed  a  bill  In 
the  United  States  circuit  court  for  the  district 
of  New  Jersey  to  enforce  that  agreement. 
Julia  Pomeroy  having,  after  her  father's  death, 
married  William  Foster  Morrison,  the  defend- 
ants to  the  suit  were  Josephine  Pomeroy,  JuUa 
P.  Morrison,  and  William  F.  Morrison.  While 
that  suit  was  pending.  Miss  Josephine  Pome- 
roy filed  her  bill  in  this  court  for  the  partition 
of  the  real  estate  in  New  Jersey  of  which  her 
father  died  seised,  and,  I  understand,  sim- 
ilar actions  were  commenced  in  the  courts  of 
New  York  and  Missouri,  in  which  states  her 
father  had  died  seised  of  real  estate.  After  the 
partition  bill  was  filed  in  this  suit,  pending  the 
salt  by  Chandler  to  enforce  the  agreement. 
Judge  Bradley  granted  therein  a  temporary  in- 
junction or  stay  of  these  partition  suits  pend- 
ing the  argument  In  that  court.  The  cause 
was  subsequently  tried  before  Judge  Bradley, 
who  set  the  agreement  aside.  The  case  then 
■went  by  appeal  to  the  supreme  court  of  the 
United  States,  and  the  decree  of  Judge  Brad- 
ley was  reversed,  and  the  agreement  held  to 
be  a  valid  agreement.  143  U.  S.  318,  12  Sup. 
Ct.  410.  After  the  injunction  had  been  grant- 
ed by  Judge  Bradley,  Mr.  Chandler  appeared 
in  the  New  Jersey  suit  with  a  plea  setting  up 
the  proceedings  In  the  United  States  court, 
and  also  that  the  injunction  had  been  granted 
therein.  That  plea  remained  without  hearing 
or  decision  until  after  the  decision  of  the 
United  States  supreme  court  sending  back  the 
original  suit  to  the  circuit  coiurt.  On  the  case 
being  remitted  to  the  circuit  court  by  the  su- 
preme court  of  the  United  States  to  enforce 
the  agreement,  the  case  came  on  for  hearing 
before  Judge  Green,  and  a  decree  was  entered 
in  compliance  with  the  decision  of  the  supreme 
court.  The  matter  was  referred  to  William  L. 
Dayton,  E2sq.,  as  master,  to  take  and  state  the 
account  of  the  transactions  between  the  par- 
ties, and  the  master  has  since  that  time  gone 
on  with  the  accounting,  which  it  was  repre- 
sented on  the  argument  was  practically  com- 
pleted. After  the  remission  of  the  cause  to 
tbe  circuit  court,  counsel  of  Miss  Pomeroy 
moved  to  dissolve  tbe  Injunction  restraining 
her  from  proceeding  with  the  partition  suits 
in  tbe  New  Jersey,  New  York,  and  Illinois 
courts.  On  this  motion  Judge  Green  filed  this 
memorandum:  'On  motion  to  dissolve  injunc- 
tion restraining  prosecution  of  suits  for  parties, 
etc.  Memorandum.  When  Mr.  Justice  Brad- 
ley allowed  an  injunction  to  go  against  the 
defendants,  restraining  them  from  prosecuting 
certain  suits  for  the  partition  of  real  estate 


In  which  the  complainants  and  defendants 
were  interested  as  tenants  in  common,  and 
which  were  pending  in  the  courts  of  New  Jer- 
sey, New  York,  and  Missouri,  he  stated,  in  ef- 
fect, that  such  injunction  was  to  be  tempo- 
rary only,  and  was  intended  rather  to  prevent 
an  embarrassment  which  might  arise  from  a 
conflict  of  Jurisdicti(Hi  during  tbe  pending  liti- 
gation, seeking  the  specific  performance  of  tbe 
agreement  which  has  now  been  upheld  by  the 
supreme  court  as  a  good  and  valid  agreement. 
He  expressly  said  that  in  enjoining  those  par- 
tition proceedings  at  that  time  it  was  not  the 
Intention  of  the  court  to  permit  the  suit  then 
under  consideration  by  him  to  be  converted 
into  a  suit  for  the  partition  of  the  lands  In 
question.  To  these  remarks  of  the  learned 
juHtice  I  only  add  that  I  am  unable  to  under- 
stand how  lands  situate  in  New  York  and 
Missouri  can  be  legally  partitioned  by  a  court 
wlilch  has  no  Jurisdiction  over  them.  The  par- 
ties complainant  and  defendant  are,  it  is  ad- 
mitted, tenants  in  common  of  large  estates 
situated  In  those  different  states.  Some  of 
these  tenants  in  common  desire  a  partition  of 
these  Inuds  in  accordance  with  law.  This  is 
an  undoubted  right  of  a  tenant  in  common. 
And  no  reason  has  been  presented  to  the  court 
of  sufficient  weight  to  cause  any  Interference 
with  such  right,  now  the  object  of  the  injunc- 
tion granted  by  Mr.  Justice  Bradley  has  been 
fully  attained.  It  was  avowedly  to  be  tempo- 
rary only  in  its  duration.  It  ought  not  longer 
to  be  held  over  the  heads  of  the  defendants, 
baiTing  them  from  asserting  and  enforcing 
their  dear  rights.  No  good  purpose  could  be 
thereby  accomplished,  and  the  causes  which 
warranted  its  original  Issue  no  longer  exist. 
I  The  motion  to  dissolve  is  granted.'  And  an 
I  order  was  entered  April  3,  1894,  In  accordance 
therewith,  dissolving  the  Injunction.  Julia  P. 
Morrison,  having  been  divorced  from  her  hus- 
band. William  Foster  Morrison,  was  subse- 
quently married  to  George  P.  Newell,  who 
was  made  a  party  to  the  suit,  and  the  plea 
heretofore  mentioned  filed  by  Mr.  Chandler 
was  withdrawn.  Mr.  Chandler  was  then  ap- 
pointed guardian  for  the  infant  defendant, 
and  filed  an  answer,  substantially,  after  ad- 
mitting the  undisputed  facts  of  the  case,  set- 
ting out  the  will  of  George  Pomeroy,  and  also 
of  Edward  Pomeroy,  and  also  setting  out  tbe 
agreement  executed  between  the  two  sisters 
and  their  brother,  and  the  proceedings  in  the 
circuit  court  of  the  United  States,  and  the  sug- 
gestion that  this  suit  in  partition  of  New  Jer- 
sey pr(^)erty  ougiit  to  be  stayed  because  of 
the  pendency  of  the  suit  in  the  United  States 
court  The  case  was  then  set  down  for  hear- 
ing on  bill  and  answer.  There  Is  practically 
no  dispute  between  the  parties  as  to  the  facts 
of  the  case,  viz.  that  there  is  real  estate  in 
this  state,  as  well  as  in  New  York  and  Mis- 
souri, of  which  they  are  tenants  In  common. 
Counsel  for  tbe  guardian  ot  the  Infant,  how- 
ever, now  applies  to  the  court  on  behalf  of  the 
Infant  to  have  the  proceedings  In  this  case 
further  stayed  (1)  on  the  ground  that  It  is  for 
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the  intereflts  of  all  the  parties,  and  especially 
•f  the  infant,  that  all  of  the  reel  estate  In  tbe 
three  states  should  be  partitioned  in  one  pro* 
ceedlng.  What  that  proceeding  was  to  be, 
what  conrt  has  Jurisdiction  to  that  extent,  or 
how  it  was  to  be  effectively  accomplished,  was 
not  very  clearly  devel(^>ed.  The  supreme  court 
of  the  United  States,  In  the  case  of  Chandler 
T.  Pomeroy,  143  U.  S.  318.  12  Sup.  Ot  410,  ex- 
pressly avoided  the  expres8l(Mi  of  an  opinion 
whether  In  that  suit  the  court  might  proceed 
to  a  partition  of  the  real  estate.  And  on  re- 
mitting It  to  the  circuit  court,  Judge'  Green  re- 
marked that  he  was  unable  to  understand  how 
lands  situated  In  New  York  and  Missouri  could 
be  legally  partitioned  by  a  conrt  which  had  no 
Jurisdiction  over  them.  It  would  appear  to  be 
the  light  of  one  tenant  In  common.  In  the  ab- 
sence of  any  restrictions  upon  the  title,  to 
have  partition  ot  the  real  estate,  and  this  right 
should  not  be  denied  or  postponed  in  enjoyment 
simply  because  tbe  Interests  of  some  one  or 
more  of  the  other  tenants  In  common  might  be 
advanced  «  improved  by  delay.  The  only 
suggestion  made  by  counsel  upon  this  point 
which  is  entitled  to  consideration  as  a  reason 
was  that  tbe  accounting  before  the  master 
bad  not  proceeded  to  a  report,  and  it  was  not 
known  as  yet  bow  the  indebtedness  between 
the  parties  would  stand.  But,  as  suggested  on 
the  argument,  this  furnishes  no  obstacle  to 
the  court  proceeding  In  partition,  for,  if  the 
amount  due  from  one  tenant  in  common  to 
the  other  is  a  claim  or  lien  upon  such  daugh- 
ter's share  In  the  real  estate,  the  decree  of  the 
court  can,  and  in  fact  always  does,  transfer, 
so  to  speak,  the  lien  from  the  undivided  shares 
to  the  share  of  the  party  as  set  off. 

"The  next  ground  urged  for  the  postpone- 
ment is  that  by  a  fair  construction  of  the  ngree- 
ment  made  between  Ge(«ge  P.  Pomeroy  and 
his  sisters  the  real  estate  Is  not  to  be  parti- 
tioned until  a  settlement  of  the  accounts  be- 
tween them.  Confessedly,  the  agreement  does 
not  expressly  contain  any  such  provision,  nor 
does  it  seem  to  me  that  It  is  open  to  that  con- 
struction on  a  fair  reading  of  It.  It  Is  dated 
April  13,  1887.  After  reciting,  in  substance, 
tliat  Bdward  at  tbe  time  of  his  death  was  in- 
debted to  Julia,  Josephine,  and  Cteorge  P.,  or 
some  (me  or  more  of  them,  to  an  unknown 
amount;  that  the  parties  desire  to  settle  the 
estate  of  their  father  and  their  brother  £d- 
ward  without  litigation,  and  to  adjust  the 
claims  of  the  parties  against  Edward's  estate, 
suppressing  and  terminating  the  suits  brought 
against  him,  and  pending  when  he  died;  and 
that  they  desired  to  vacate  the  provisions  of 
their  father's  will.  In  order  to  be  equally  char- 
ged with,  and  equally  to  share  In,  the  estates 
of  both  George  Pomeroy  and  Edward  Pomeroy, 
and  to  settle  said  estates,  and  determine  the 
value  of  tbe  shares  of  each  of  said  heirs,— they 
agreed  In  substance  as  follows:  (1)  The  re- 
mainder of  the  estate  of  George  Pomeroy,  the 
father,  was  to  be  equally  divided  among  the 
three  living  children,  Julia,  Josephine,  and 
George  P.    (2)  Tbls  division  to  be  made  as  of 


the  date  of  the  death  of  the  father.  (3)  To  ar- 
rive at  the  interest  to  which  each  should  be 
entitled  at  the  date  of  the  agreement,  each 
was  to  be  charged  with  the  amount  he  or  she 
had  received  with  six  per  cent,  interest  from 
the  date  of  the  receipt  to  the  date  of  the  docu- 
ment, payable  annually.  (4)  The  estate  of  Ed- 
ward  was  to  be  divided  and  distributed  equally 
between  George  P.  and  his  two  sisters,  after 
payment  of  his  Just  debts  and  the  specific  lega- 
cies of  $6,500.  (6)  In  case  it  should  be  found 
that  the  personal  property  of  said  George  or 
Edward  could  not  be  equally  distributed  in 
kind,  then  so  much  as  might  be  necessary  be 
sold,  and  the  proceeds  divided.  {&)  Tbe  real 
estate  of  said  George  aud  of  said  Bdward, 
wherever  situated,  and  by  whomsoever  held, 
to  be  conveyed  by  good  and  sufficient  deeJs, 
so  that  each  of  the  three  parties  should  hold 
an  undivided  third  thereof  as  a  tenant  in  com- 
mon with  the  others.  (7)  In  tbe  division  of 
the  said  estate,  the  proceeds  or  revenues  to  be 
derived  from  the  trust  ftmds  for  tbe  benefit  of 
George  P.,  Julia,  and  Josephine,  created  by 
the  will  of  their  father,  to  be  treated  as  a  gen- 
eral fund,  and  divided  equally  between  them, 
and,  so  far  as  It  lay  in  their  pon-er,  the  par- 
ties agreed  that  the  saU  funds  should  be  cco- 
sldered  and  be  the  general  fund  of  the  partio. 
Tbe  partition  of  this  real  estate  cannot  In  any 
way  interfere  with  the  carrying  oat  of  this 
agreement,  unless  It  might  be  that  tbe  b>- 
debtedness  of  one  to  the  other  staouM  be  a 
charge  upon  that  other's  undivided  interest 
which  can  and  will  be  protected  as  before  sa$;- 
gested.  It  would  seem  that  a  partition  of  tlie 
real  estate  between  these  tenants  In  conuuon 
would  be  carrying  the  terms  of  the  agreement 
Into  effect,  rather  than  interposing  any  ob- 
stacle thereto. 

"Tbe  other  ground  urged  by  the  cotmsel  is 
that  this  court  should  not  proceed  to  partition 
this  estate,  in  obedience  to  the  rule  tliat  be 
who  seeks  equity  must  do  equity,  and  that  It 
will  be  inequitable  to  permit  two  sisters  to 
have  partition  of  their  real  estate  until  all  the 
terms  of  the  agreement  shall  have  been  car 
ried  Into  effect  by  the  report  of  the  master, 
and  a  compliance  with  the  decree  of  the  court 
thereon.  As  was  vtfy  forcibly  and  dearly 
stated  by  the  oppoehig  counsel,  this  rule  ap- 
plies only  to  acts  of  the  party  with  refereiKv 
to  the  subject-matter  of  tbe  suit,  and  It  does 
not  apidy  to  what  has  been  done  or  what 
has  not  been  done  by  the  party  with  reference 
to  some  outside  matter;  bat,  indepenUentl;' 
of  that  position,  I  see  no  nierlt  whatever  in 
the  objection.  As  stated  before,  there  is  nntli- 
ing  in  the  agreement  which,  in  law,  equity,  or 
morals,  would  interfere  with  these  pottles  in- 
stituting and  proceeding  with  this  suit  to  bare 
partition  of  the  real  estate.  In  my  Judgmeoi. 
uo  good  groimd  has  been  shown  why  the  com- 
plainant and  her  sister  should  be  fmtlMT  de- 
layed in  their  proceedings  to  have  thehr  tGsp«(^ 
tlve  shares  ot  their  real  estate  in  New  Jersey 
set  off  to  them.  And  the  testimony  having 
been  taken  which  clearly  establishes  that  thaw 
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are  now  held  by  these  parties  as  tenants  In 
common,  I  wlU  advise  the  usual  decree  for 
Uie  appointment  of  commissioners." 

William  B.  Guild,  for  appellants.  A.  Q.  Oar- 
retson,  for  respondents. 

COI-LINS,  J.  The  partition  reported  by  the 
ccnimissloners  has  not,  in  the  judgment  of  any 
lucuiber  of  this  court,  been  successfully  Im- 
pugned; but  some  of  my  brethren  think  that 
any  partition  should  be  stayed  until  final  deter- 
mination on  the  accounting  in  the  suit  In  the 
federal  court  referred  to  by  Vice  Chancellor 
Green.  If  a  majority  of  the  court  held  that 
opinion.  It  would  be  matter  of  regret  that  the 
objection  had  not  been  presented  in  limine  by 
an  appeal  from  the  decree  appoluting  commls- 
Hioaers.  It  savors  of  dialngenuousnesa  to  ex- 
periment with  a  partition  at  very  considerable 
cost  to  the  co-owners,  and  then  press  the  ob- 
jection to  having  any  partition  at  all;  especial- 
ly In  the  light  of  the  offer  made  In  the  brief 
filed  for  appellants  to  waive  all  objections  upon 
condition  that  the  allotment  reported  be  chan- 
ged so  as  to  give  the  appellants  the  share 
awarded  to  another  owner.  The  facts  of  the 
case  were  clearly  stated  by  the  vice  chancellor, 
and  his  reasons  for  not  delaying  partition 
seem  to  me  concltislre.  In  this  connection,  al- 
so, the  opinion  of  the  late  Mr.  Justice  Bradley 
may  be  profitably  read.  Chandler  v.  Pomeroy, 
40  Fed.  533,  545.  His  decision  that  the  agree- 
ment was  not  valid  was  reversed;  but  his  re- 
marks on  tlie  subject  of  partition  were  not 
criticised  in  the  supreme  court.  That  trlbxnuLl 
left  the  matter  to  be  settled  by  the  circuit  court 
after  remittitur;  and  when  we  find  that  court 
declining  Jurisdiction  and  dissolving  Its  injimc- 
tion  against  the  chancery  partition,  it  would 
seem  proper  that  such  partition  should  pro- 
ceed. The  only  reason  suggested  for  delay  in 
M^vering  the  common  ownership  of  the  par- 
ties, and  the  only  reason  possible  to  suggest,  is 
that  the  accounting  of  the  personal  estate  may 
show  something  due  appellants  from  the  other 
owners,  which,  under  the  agi'eemoit,  may  be 
chargeable  on  the  real  estate.  The  parties 
have  voluntarily  divided  about  $500,000  worth 
of  personal  estate.  They  could  very  easily 
have  withheld  a  fund  sufficient  to  make  the  uec- 
eesary  adjustment,  for  the  margin  of  difference 
■WAB  well  known  to  all  of  them.  The  master's 
rpport  to  the  federal  court  shows  a  small  bal- 
ance In  favor  of  appellants,  but  both  sides  have 
excepted,  and  no  one  can  tell  when  the  con- 
test will  end.  It  is  not  even  hinted  that  the 
respondents  are  pecuniarily  Irresponsible;  In- 
deed, it  is  perfectly  clear  that  they  are  i>os- 
sessed  of  large  means.  If  the  appellants  have 
a  lien,  either  legal  or  equitable,  upon  the  real 
estate,  it  will  attach  to  the  divided  shares.  2 
Gen.  St.  p.  2430,  {  86;  Speer  v.  Speer,  14  N.  J. 
Eq.  240.  There  will  be  no  more  danger  from 
bona  fide  purchasers  after  partitton  than  be- 
fore, for  in  either  case  any  purchase  will  be 
pendente  lite.  Partition  simply  permits  each 
uwiter  to  enjoy  his  or  her  share  in  severalty  in- 


stead of  In  common,  and  I  can  see  no  objec- 
tion to  the  exercise  now  of  that  undoubted 
right.  The  decree  and  partitioD  thereunder 
should  be  affirmed. 

DKPIE,  DIXON,  GUMMEKB,  VAN  SYCK- 
I:L,  HliM)UICKSON,  and  NIXON,  JJ.,  dissent. 


MOTT  ▼.  GERMAN  HOSPITAL  et  al. 

(Court  of  Chancery  of  Ne^  Jersey.     June  17, 

1897.) 

MORTeAOES— ASSIONMKNT — NoTIOB —  FoKECIX)SO«» 

— E.XB0VTOU8— J  tDnMESTB— Lies— Es- 
toppel—Devisees. 

1.  In  a  foreclosure  suit  begun  more  than  a 
year  after  the  death  of  a  decedent  mortgagor, 
a  proof  of  claim  exhibited  against  the  estate  of 
the  decedent  cannot  be  set  up  as  a  lien  on  the 
mortgaged   premises. 

2.  Where  an  executrix  is  also  a  devisee,  and 
a  judgment  is  recovered  against  her  as  executrix, 
eo  nomine,  upon  a  claim  against  the  decedent's 
estate,  the  judgment  is  no  lien  either  upon  die 
estate  of  the  decedent,  or  upon  the  estate  which 
came  to  the  defendant,  not  as  executrix,  but  as 
derisee  of  the  lands  of  the  testator. 

3.  An  BBsigninent  of  a  bond  and  mortgage  for 
a  presently  paid  consideration,  executed  under 
seal,  duly  acknowledged  and  delivered  for  the 
purpose  of  pledging  the  bond  and  mortgage  as 
security  for  the  payment  of  a  debt,  is  an  effectual 
pledge,  although  manual  delivery  of  the  bond 
and  mortgage  may  not  have  been  made. 

4.  An  estoppel  will  be  worked,  not  because  the 
loss  to  the  party  Injured  was  a  succeeding  event 
to  the  act  or  omission  of  the  party  to  be  estopped, 
in  dealing  with  the  subject-matter  of  the  trans- 
action, but  because  the  act  or  omission  of  the 
party  to  be  estopped  was  a  moving  cause  which 
led  the  party  injured  to  do  the  act,  or  into  the 
position,  resulting  In  the  loss. 

5.  Under  the  statute  (Revision,  p.  708,  {  32), 
the  recording  of  an  assignment  of  a  mortgage  la 
notice,  from  the  time  the  ascrignment  is  left  for 
record,  to  all  persona  concerned,  that  the  mort- 
gage is  assigned.  A  subsequent  assignee  of 
the  mortgagee  is  a  "person  concerned."  within 
the  meaning  of  this  statute,  and  must  be  held 
to  have  had  constrnctive  notice  of  the  previous 

I  assignment,  from  the  date  when  it  was  deposited 
for  record. 

(Syllabus  by  the  Court.) 

BUI  by  James  B.  Mott  against  the  Germam 
Hospital  and  others.  Decree  advised  for  com- 
plaluant. 

This  Is  a  foreclosure  suit,  making  the  Ger- 
man Hospital  of  Newark,  the  holder  of  the 
title,  and  several  subsequent  mortgagees  and  » 
judgment  creditors,  parties  defendant,  and 
praying  foreclosure  and  sale  of  the  mortgaged 
premises  in  the  usual  way.  The  matters  in 
dispute  arise  out  of  the  claim  of  the  two  par- 
ties (the  complainant,  Mott,  and  the  defendant 
Somerville)  to  the  ownership  of  a  bond  and 
mortgage  upon  a  house  and  lot  in  Newark,  and 
a  claim  of  the  priority  of  a  Judgment  over  the 
second  and  third  mortgages.  John  Hartman 
and  Helena,  his  wife,  made  tlie  mortgage  in 
question  to  Phoebe  I.  King  and  others,  execu- 
tors, etc.,  to  secure  the  payment  of  1700.  It 
was  recorded  December  31,  1885.  On  October 
23, 1886,  the  mortgagees  assigned  the  mortgage 
to  Isaac  W.  King.  This  assignment  was  re- 
corded November  22,  1886.  King  applied  to 
one  Sayre,  wiio  was  a  friend  of  the  complalD- 
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ant,  Mott  (with  whom  King  was  unacquaint- 
ed), for  a  loan  of  |1,000  on  two  mortgages  (one 
of  them  the  Hartman  mortgage),  which  be  said 
were  "gUt-edged  securities."  Sayre  took  blm 
to  Hott,  who  made  the  loan,  actually  paying 
to  King  $980;  receiving  Khig's  note  at  four 
months,  retaining  $20,  discount  of  the  note, 
and  also  receiving.  In  accordance  with  the  eon- 
tract  of  loan,  an  assignment  of  the  bond  and 
mortgage  in  question.  Mott  asked  King  for 
the  mortgage,  but  he  said  the  assignment  was 
sufficient  security,  and,  without  refusing  to  de- 
liver it,  evaded  doing  so.  This  transaction 
took  place  April  29,  1890.  The  note  was  not 
paid,  but  was  often  renewed;  the  last  renewal 
coming  due  January  9,  18d2,  after  which  time 
King  paid  no  attention  to  it.  Immediately  that 
King  took  this  position  of  Indifference,  Mott 
and  his  friend  Sayre,  for  him,  demanded  from 
King  the  possession  of  the  mortgage.  These 
demands  began  when  the  renewed  note  was 
not  paid,  about  January  9,  1892,  and  seem  to 
have  been  frequently  repeated,— Sayre  swears, 
"Perhaps  fifty  times."  King  never  denied 
Mott's  right  to  It,  but  postponed  and  avoided 
compliance  by  various  excuses.  After  King's 
failure  to  pay  the  last  renewal  note,  Mott,  on 
Fcbruarj-  5,  1882,  recorded  his  assignment  of 
the  mortgage.  Mott  also  went  to  see  Mrs. 
Hartman,  one  of  the  mortgagees;  showed  her 
his  assignment;  forbade  her  to  pay  principal 
or  Interest  to  any  one  else;  was  by  her  re- 
ferred to  her  business  man,  Mill;  and  also 
showed  him  the  assignment,  and  explained  the 
situation  to  him.  As  King  paid  nothhig  on 
the  loan,  Mott  recovered  Judgment  against  him 
for  $1,234.83  In  Essex  circuit  court,  and  Issued 
execution,  which  was  returned  nulla  bona.  It 
seems  to  be  undisputed  that  King  Is  Insolvent 
and  financially  irresiwnslble.  In  the  spring  of 
1893,  on  March  25th,  about  three  years  after 
the  assignment  of  the  mortgage  by  King  to 
Mott,  and  one  year  after  Mott  had  recorded 
his  assignment.  King  obtained  the  defendant 
Somerville  to  loan  him  $325  upon  the  security 
of  an  assignment  of  the  Hartman  mortgage— 
the  one  now  in  question— and  another  mort- 
gage. The  loan  was  afterwards  paid  off,  was 
renewed  by  Somerville,  and  finally,  at  King's 
request,  in  the  fall  of  1888  Somerville  pnt^ 
^  chased  the  Hartman  mortgage  from  King,  out- 
right, for  $425.  Previous  to  the  taking  of  the 
assignment  on  March  25,  1893,  Somerville  had 
Ills  lawyer  examine  the  record  for  assignments 
of  the  mortgage,  and  received  an  assurance 
from  him  to  the  effect  that  there  was  none  on 
record.  He  had  another  search  made  before 
he  made  the  absolute  purchase  of  the  mort- 
gage, with  like  result.  Before  the  time  of  this 
earlier  search  the  assignment  from  King  to 
Mott  was  In  fact  on  record,  for  the  registrar's 
certificate  indorsed  on  it  shows  it  to  hare 
been  recorded  on  the  5th  day  of  February,  1882; 
and  it  was  admitted  at  the  hearing  that  in 
making  the  searches,  SomervUle's  representa- 
tive did  not  see  this  record  of  Mott's  assign- 
ment. At  the  time  of  the  first  negotiations  be- 
tween Somerville  and  King  for  the  loan,  Som- 


erville was  taken  by  King  to  Mill,  the  bosl- 
ness  man  for  Mrs.  Hartman.  Somerville 
swears  be  told  Mill  that  he  was  about  to  take 
an  assignment  of  the  mortgage,  and  Mill  said 
that  would  be  all  right;  that  he  would  pay 
the  interest  as  It  matured.  Somerville  does 
not  testify  that  he  told  Mill  he  was  about  to 
take  an  asslgument  of  the  mortgage  from 
King.  Mott  appears  to  have  been  a  stranger 
to  both  Mill  and  Somerville,  and,  as  Mill  was 
not  told  by  Somerville  from  whom  he  expecteil 
to  take  an  assignment.  Mill  had  no  reason  to 
believe  that  there  might  be  two  claimants  to 
be  owners  of  the  mortgage,  as  his  conversation 
with  Mott  was  held  probably  a  year  before  his 
talk  with  Somerville.  The  latter  is  not  shown 
to  have  seen  Mrs.  Hartman,  the  mortgagor,  at 
any  time.  Somerville,  after  the  assignment  to 
him,  did  collect  the  Interest  from  Mill,  who  paid 
It  as  executor  of  John  Hartman,  the  deceased 
mortgagor.  The  first  time  that  SomervIDe 
heard  that  Mott  had  or  claimed  any  Interest 
In  the  mortgage  was  less  than  a  year  prior  to 
April  1,  1896,  when  the  parties  desired  to  pay 
off  the  mortgage,  and  Somerville  went  to  get 
the  money,  and  was  notified  that  the  mortgage 
belonged  to  Mott.  The  latter  appears  to  have 
heard  of  Somervllle's  claim  on  the  same  occa- 
sion. Under  these  circumstances,  the  defend- 
ant Somerville  claims  that  he  is  the  owner  of 
the  Hartman  mortgage.  A  collateral  question 
Is  raised  by  the  answer  of  the  defoidant  Gott- 
fried Krueger.  The  latter  sold  merchandise  to 
John  Hartman  In  his  lifetime,  and,  this  debt 
remahilng  impald,  Krueger  proved  It  as  a 
claim  against  his  estate  In  the  hands  of  his 
executrix,  Helena  Hartman.  On  March  4, 
1890,  he  recovered  a  judgment  against  the 
executrix  In  Essex  circuit  court  on  this  claim. 
The  defendant  Krueger  claims  that  the  land:* 
of  John  Hartman  are  subject  to  the  lien  of 
this  debt  and  Judgment,  and  were  devised  to 
Helena  Hartman  (John  Hartman's  devisee  of 
the  mortgage  premises)  vritb  notice  thereof, 
and  that  the  lien  of  his  debt  precedes  the  Il«i 
of  two  mortgages  made  by  Helena  Hartman, 
in  her  personal  capacity,  after  title  had  vest- 
ed in  her  as  devisee  of  John  Hartman,  and 
now  held  by  the  defendants  Marcos  L.  W. 
Kitchen  and  Joseph  M.  Ward,  administrator, 
etc.,  respectively. 

David  Kay.  Jr.,  and  H.  H.  Dawaon,  for  com- 
plainant. Edwin  A.  Rayuer,  for  defendant  ex- 
ecutors of  M.  L.  W.  Kitchen.  Philemon  Wood- 
ruff, for  defendant  Alonzo  Somerville.  U. 
Compton,  for  defendant  Oottf ried  Krueger. 

GREY,  V.  O.  (after  stating  the  facts).  The 
defendant  Gottfried  Krueger  has  filed  a  proof 
of  claim  ngalnst  the  estate  of  John  Hartman. 
deceased.  Hartman  was  in  his  lifetime  tb« 
owiter  of  the  mortgaged  premlsee,  which  on 
bis  death  passed  by  his  devise  to  his  survivinj! 
wife,  Helena  Hartman,  and  on  her  d^tb 
passed  by  her  devise  to  the  defendant  the 
German  Hospital.  Mr.  Krueger  had  also  re- 
covered a  Judgment  on  this  claim  against 
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Helena  Hartman,  as  executrix  of  Jobn  Hart- 
man's  will.  It  Is  tills  claim  and  this  Judg- 
ment which  Mr.  Krueger  claims  are  Uens 
against  the  mortgaged  premises  precedent  to 
the  two  mortgages  made  by  Mrs.  Helena  Hart- 
man  In  her  lifetime.  The  act  of  December  2, 
1743,  (Alllnson's  Laws,  129),  was,  during  the 
time  that  It  was  operatlre,  construed  to  make 
the  lands  of  a  decedent  liable  to  be  sold  un- 
der a  Judgment  recovered  against  an  executor 
or  administrator  without  mailing  the  heir 
a  party  to  the  suit.  Ely  t.  Jones,  1  N.  J.  Law, 
133.  This  enabled  the  executor,  who  was  the 
only  defendant,  to  let  a  fraudulent  Judgment 
be  recovered,  which  the  heir's  land  might  be 
taken  to  pay.  But  section  IS  of  the  act  of 
February  18, 1799  (Pat.  Laws,  p.  373),  relieved 
from  this  embarrassment,  and  in  terms  declar- 
ed that  no  lands  of  the  testator  or  intestate 
should  be  in  any  wise  affected  by  a  Judgment 
against  ,an  executor  or  administrator.  Tlie 
same  statute  provided  for  the  application  of 
the  lands  of  a  decedent  to  the  payment  of  his 
debts,  by  making  it  the  duty  of  the  executor 
or  administrator  to  exhibit  to  the  orphans' 
court  the  condition  of  the  estate,  and  di- 
recting that  court  thereupon  to  make  an  order 
to  show  cause,  etc.,  why  the  land  should  not 
be  sold  to  pay  debts.  This  statute  Is  the  basis 
of  otur  present  act  providing  for  tiie  sale  of 
decedents'  lauds  for  the  payment  of  debts. 
That  It  was  effectual  to  hinder  a  Judgment 
against  an  executor  from  becoming  a  lien  on 
the  lands  of  the  testator  is  plainly  shown  by 
the  adverfse  criticism  of  this  provision  by  Mr. 
Griffith  (see  4  GrlfT.  Jjaw  Reg.  p.  1288,  note) 
In  1822.  The  force  of  this  statute  to  {Hrevent 
such  a  lien  Is  fuUy  recognized  by  the  supreme 
court  In  Insurance  Co.  v.  Meeker,  37  N.  J.  Law, 
302.  The  Judgment  against  the  executor  Is 
therefore  no  Hen  on  the  lands  which  had  been 
demised  to  the  devisee.  Now,  is  the  Judg- 
ment sued  out  against  the  executrix,  who  is 
also  a  devisee,  a  lien  on  the  estate  of  the  dev- 
isee in  the  land  devised?  The  capacity  In 
wblch  the  defMidant  party  Is  sued  fixes  the 
estate  which  is  bound  by  the  Judgment,  and 
the  coincidence  that  the  defendant  may  also 
ham)en  to  be  devisee  does  not  extend  the  lien 
to  charge  lands  so  received  from  the  testator. 
The  claimant  against  the  testator  had  two 
modes,  by  either  of  which  he  could  compel  the 
lands  of  the  testator  to  be  taken  for  the  satis- 
faction of  his  debt:  First,  by  an  order  of  the 
orphans'  court,  obtained  by  the  testatrix  with- 
in one  year  from  the  death  of  the  testator, 
under  the  statute  (2  Gen.  St.  p.  2370,  I  70 
et  seg.);  or,  second,  by  an  action  brought 
against  the  heir  or  devisee,  as  such,  under  tiie 
statute  (2  Gen.  St.  p.  1679).  to  fix  their  lia- 
bility regarding  the  lands  which  had  descend- 
ed or  been  devised  to  him.  Stone  v.  Todd,  49 
N.  J.  Law,  276,  8  Atl.  800;  Dodson  v.  Taylor, 
53  N.  3.  Law,  200,  21  Atl.  293.  It  Is  for  the 
creditor  to  choose  which  of  these  remedies  he 
win  use.  Stone  v.  Todd,  49  N.  3.  Law,  278,  8 
AtL  300.  If  the  suit  is  against  the  devisee.  It 
must  api>ear  to  have  been  begun,  maintained. 


recovered,  and  entered  against  the  defendant 
in  that  capacity,  in  order  to  comply  with  the 
statutory  requirements.  The  devisee  may  be 
compelled  to  pay  in  the  first  Instance,  though 
there  may  be  pergonal  estate  which  in  due 
course  of  administration  should  be  primarily 
liable.  In  such  case  his  remedy  would  seem 
to  be  to  stand  In  the  place  of  the  creditor  who 
forces  him  to  pay,  and  reimburse  himself  out 
of  the  personal  estate.  Dodson  v.  Taylor,  53 
N.  J.  Law,  200,  21  AU.  283.  To  enable  him  to 
do  this,  there  must  have  been  a  recovery 
against  him  as  devisee,  by  which  be  must  have 
been  compelled  to  pay  as  devisee,  because  of 
the  devise  to  him,  and  not  as  executor  out  of 
the  whole  estate.  The  defenses  which  the  de- 
fendant Mrs.  Hartman  would  make  in  the  ca- 
pacity of  a  devisee  receiving  lands  from  a 
testator  aie  wholly  variant  from  those  which 
she  would  make  when  sued  as  executrix.  As 
to  these  defenses,  the  defendant  has  not  been 
brought  Into  court  to  answer,  not  has  any 
Judgment  been  pronounced  which  precludes 
her  from  asserting  her  rights  as  devisee.  There 
Is  no  ground  to  Justify  the  argument  that  the 
Judgment  is  a  Hen  on  the  lands  of  the  devisee. 
The  counsel  for  the  defendant  Gottfried 
Krueger  also  Insisted  that  by  reason  of  the 
proof  of  his  debt  against  the  testator  to  his  ex- 
ecutrix, Helena  Hartman,  the  lands  of  the  dece- 
dent became  subjected  to  the  lien  of  his  claim, 
and  that  the  same  Helena  Hartman  who  took 
the  testator's  lands  as  devisee  received  her  title 
with  notice  of  this  lien,  etc.  If  the  claimant 
against  a  testator  desires  to  make  his  muney 
out  of  the  real  estate  of  the  decedent,  he  must 
follow  one  of  the  modes  prescribed  by  the  stat- 
utes provided  for  that  purpose.  By  the  com- 
mon law  the  land  of  a  deceased  debtor  was  not 
liable  for  his  debts.  Insurance  Ck).  v.  Meektr. 
37  N.  J.  Law,  295.  The  act  of  1799  above  re- 
ferred to  charged  the  lands  of  the  decedent  with 
this  liability,  to  be  enforced  in  the  mode  Indi- 
cated,—through  the  action  of  the  orphans' 
court;  but,  as  it  gave  no  protection  to  the  ere  1- 
Itor  in  case  the  heir  or  devisee  had  aliened  the 
land  before  the  executor  took  the  action  need- 
ed, the  supplement  of  December  12,  1825  (Hair. 
Comp.  p.  130),  was  passed,  which  declared  that 
tlie  lands  of  any  one  dying  seised  should  re- 
main liable  for  bis  debts  for  one  year  after  his 
decease,  and  might  be  sold,  etc.,  by  order  of  the 
orphans'  court,  etc.,  any  alienation  or  incum- 
brance n^ide  by  the  heir  or  devisee  notwlth- 
standhig.  See  2  Gen.  St.  p.  2370,  S  70.  The 
testator,  John  Hartman,  died  July  22,  1888. 
The  Judgment  defendant  entered  his  Judgment 
on  March  4,  1800;  the  mortgages  made  by  the 
devisee,  the  priority  of  which  is  challenged  by 
the  Judgment  defendant,  were  both  made  with- 
in one  year  after  the  death  of  the  testator;  ami, 
bad  the  Judgment  defendant  been  diligent  in 
enforcing  his  remedies  within  the  year,  neither 
of  these  mortgages  would  have  been  deemeJ  to 
be  precedent  liens  to  the  title  of  a  piu-cliaser 
under  an  order  for  sale  made  by  the  oipban:!' 
court  But  the  Judgment  defendant  .suffered 
the  year  of  limitation  to  expire  without  doing 
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anything  to  compel  tbe  application  of  the  lands 
to  pay  the  testator's  debts,  and  thus  lost  the 
security  of  the  statutory  provision.  When  the 
creditor  of  the  testator  desires  the  lieneSt  of 
this  statutoi7  charge,  be  can  only  take  It  sub- 
ject to  the  limitations,  and  by  pursulog  the 
methods  of  procedure  required  by  the  sta'.u^e. 
If  the  executor  does  not  act,  the  creditor  has  his 
remedy  to  compel  action  by  obtaining  judg- 
ment against  the  executor,  and  forcing  him  to 
proceed  to  sell  the  lands  as  provided  In  section 
V9  of  the  orphans'  court  act  (2  Gen.  St  p.  2373). 
Neither  the  Judgment  of  the  defendant  Krueger, 
nor  bis  proven  debt  against  the  estate  of  the 
testator,  John  Hai-tman,  is  any  lien  on  the 
mortgaged  premises. 

The  main  contention  in  the  case  Is  between 
the  complainant,  Mott,  and  the  defendaut'Som- 
erville,  as  to  the  ownership  of  tbe  mortgage 
sought  to  be  foreclosed.  That  the  previous 
holder,  Isaac  W.  King,  was  the  owner  of  the 
bond  and  mortgage  In  question,  is  admitted  by 
all  parties.  That  he  assigned  It  to  the  com- 
pkihunt  on  the  29th  of  April,  1890,  as  collateral 
security  for  the  payment  of  King's  note,  then 
discounted  by  Mott,  who,  in  accordance  with 
the  contract  of  the  loan,  then  actually  paid  to 
King  $080,  is  either  admitted  or  conclusively 
proved.  It  is  also  shown  that  King  did  not 
then  deliver  the  bond  and  mortgage  to  Mott, 
who  aslied  for  them,  and  that  King  evaded 
compl'ance,  and  to  many  reije.it^d  ileminls  for 
actual  delivery  of  the  bond  and  mortgage  made 
by  Mott  and  his  agent,  Sayre,  King  replied  that 
his  wife  objected,  and  a  trustee  who  liad  ch  irge 
of  them  refused  to  give  them  up,  etc.  In  Feb- 
ruary, 1802,  Mott  recorded  his  assigon^ient,  and 
about  this  time  notified  Mrs.  Hartman,  one 
of  the  mortgagors  and  the  owner  of  the  mort- 
gaged premises,  and  also  her  business  man,  Mr. 
Mill,  of  his  as.signment,  ana  forbade  the  pay- 
ment of  either  Interest  or  principal  to  any  one 
else.  It  Is  the  etBcleney  of  this  transfer  of  the 
mortgage  from  King  to  Mott,  when  asserted 
against  the  sul>sequent  assignment  of  the  same 
security  by  King  to  Somerville,  which  is  la 
question  In  this  branch  of  this  cnsa  SomiT- 
vllle  attacks  Mott's  title  to  the  bond  and  mort- 
gage upon  several  different  grounds.  He  de- 
nies that  Mott's  title  was  perfected,  because 
no  manual  delivery  of  the  bond  and  mortgage 
was  made  by  King  to  Mott,  though  he  a.lm  ts 
a  written  assignment  was  made  of  them  by 
King  to  Mott,  for  which  Mott  at  the  tbne  paid 
King  the  full  amount  of  the  loan.  If  this  criti- 
cism has  any  force,  it  must  exist  beaiuse  of  the 
circumstances  attending  the  transaction  ba- 
twcen  King  and  Mott,  which  took  place  sev- 
eral years  before  Somerville  had  any  dealings 
witli  King.  This  objection  raises  the  question 
whether  a  full  and  formal  assignment  In  writ- 
ing of  the  bond  and  mortgage  executed  imder 
the  seal  of  the  holder,  for  a  valuable  considera- 
tion then  paid  and  delivered  to  the  assignee, 
is  effectual  to  pass  to  the  as-iiguee  title  to  the 
bond  and  mortgage,  by  way  of  pledg»,  without 
sctual  delivery  of  the  latter.  Palmer  v.  Mer- 
rill, 6  Cush.  282,  is  cited  by  the  defin  'ant  Sona- 


erviHe  to  sustain  his  claim  that  an  asslgnmoit 
In  writing  of  a  bond  and  mortgage  is  not  ef- 
fectual as  a  pledge  without  actual  manual  de- 
livery of  the  bond  and  mortgage  themselves. 
There  are  In  the  discussion  of  that  case  dicta 
touching  tbe  general  requirements  of  assign- 
ments of  clioaeg  in  action  which  seem  to  sup- 
port the  defendant's  contention.  In  that  case 
a  debtor  whose  life  was  insured  marked  cm  die 
policy  an  assignment  and  request  to  the  in- 
surers to  pay  part  of  the  policy  to  the  plaintiff, 
to  whom  he  was  indebted,  bat  he  did  not  de- 
liver either  the  assignment  or  tbe  policy  to  tb? 
plaintiff.  Shortly  after,  the  insured  died.  The 
admloistratar  of  the  Insured  collected  the  policy, 
and  the  plaintiff  sued  him  for  the  portkHi  claim- 
ed to  be  assigned.  There  was  no  delivery  by 
the  Insured  debtor  to  his  creditor,  the  i^  in  tiff, 
of  any  evidence  whatever  of  the  transfer.  Nei- 
ther the  assignment  nor  the  policy  ever  left  the 
possession  of  the  insured.  Ch'ef  Jus^c«  Shan- 
held  that  the  plaintiff  acquired  no  such  inter- 
est In  the  policy  as  wou^d  support  an  action,  de- 
claring it  to  be  imp-.-acticable  to  ma'ie  a  char  e 
on  a  chose  in  action  by  an  assignment  whi<.4i 
the  assignor  retained  in.  his  own  possession.  In 
the  present  case  there  was  an  actual  doLvery  of 
a  perfected  assignmeut,  and  a  payment  therr- 
for,  then  made,  of  a  full  and  valuable  consid- 
eration, and  with  an  undisputed  intention  at 
that  time  by  that  act  to  pledge  the  bond  and 
mortgage  assigned.  Other  cases  are  dted  to 
support  the  proposition  that  an  actual  delivery 
of  the  bond,  mortgage,  or  oth»  evidence  of  tlic 
chose  in  action  assigned,  is  a  proper  and  effec- 
tual mode  of  pledging  it  This  is  not  disputed. 
But  no  case  has  been  cited  where  it  is  held  tliat 
an  assignment  expressed  In  terms  applicable 
for  the  transfer  of  a  bond  and  mortgage  in- 
tended to  be  assigned,  executed  with  all  th.' 
formalities  incident  to  such  traiufers,  a.-knowi 
edged  so  tliat  it  is  capable  of  being  re.  ordel  as 
the  statute  io  such  coses  requires,  paid  for  by 
a  presently  passing,  valuable  consideration,  and 
tbe  assignment  deUvered  to  the  Intend<><l 
pledgee,  is  ineffectual  to  complete  the  p^e'ge 
solely  because  the  bond  and  mortgnse  are  no. 
actually  delivered.  Delivery  is  an  esicntlal 
featiu'e  In  the  making  of  a  pledge,  in  order  that 
all  persons  who  deal  with  the  iiroperty  pledged 
may  be  notified  of  tbe  rights  of  the  tdedgee, 
by  his  possession.  But  poisession  cannot  al- 
ways be  shown  by  an  actual,  physical  h<dJin; 
of  the  pledge.  Many  articles  may  be  pledged 
which  are  not  su8cei>til>le  of  such  visible  hold- 
ing, and  the  parties  may  pled^  sudi  property 
by  acts  indicating  delivery  which  are  apt  anl 
proper  to  tbe  nature  of  tbe  thing  intended  to 
be  pledged,  or  in  compliance  with  accepted 
usage  or  with  the  requiremeuts  of  law.  The 
rule  has  long  been  established,  an  1  is  now  of 
imlversal  acceptance,  that  the  pes  es  |jn  of  Ox) 
thing  pledged  may  be  according  to  the  nature 
of  the  subject.  Wilson  v.  Little,  2  N.  Y.  443. 
If  the  subject  of  the  pledge  be  of  an  Incor- 
poreal character,  as  a  debt  secured  by  a  mort- 
gage, possession  may  be  given  either  by  actual 
delivery  of  the  indicia  of  the  debt,  etc.,  or  by 
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written  transfer  to  the  hands  or  power  of  the 
pledgee,  so  as  to  lie  made  avallaUe  to  him  for 
the  satisfaction  of  the  debt.  Goods  at  sea  may 
be  pledged  by  an  assignment  of  the  bill  of 
la^ng,  and  debts  and  choses  in  action  may  be 
pledged  by  a  written  assignment.  Wilson  T. 
Little.  2  N.  Y.  447;  Story,  Ballm.  »  290,  2»7; 
Pars.  Cant.  S95.  In  the  case  is  hand  the  thing 
intended  to  be  pledged  was  the  debt  which 
Hartman,  the  mortgagor,  owed.  The  mortgage 
Itself  was  not  the  pledge,  but  only  accompany- 
ing security  of  the  bond  which  was  the  evi- 
dence of  the  debt  The  mailing  and  delivery 
of  the  assignment  of  the  miKtgage  was  an  ap- 
propriate method  of  indicating  tlie  fnll  acoem- 
pUsbment  of  the  pledge  of  the  debt,  even  with- 
oat  the  actual  manual  delivery  of  the  mortgage. 
Such  a  method  would  hare  transferred  the  en- 
tire ownership,  and  bas  been  recognioed  by  stat- 
ute as  effectual  for  that  purpose  (2  Gen.  St.  p. 
2108,  {  31),  and  Is  apt  and  proper  to  express 
the  result  of  the  action  of  the  parties.  This 
section  Is  obviooriy  intended  to  make  the  wils 
ten  asBignmoit  of  a  mortgage,  and  the  recoi-d 
of  the  aaslgnment  conduslve  evidence  of  a 
transfer  of  the  holder's  interest;  and  I  can  see 
no  reason  why  this  effect  should  be  denied  to 
a  tranafw  which  Is  absolute  on  Its  face,  though 
It  may  be  In  fact,  as  between  the  parties,  a 
transfer  of  a  qualified  Interest  by  way  of  pledge. 
The  assignment  of  the  mortgage  under  the  clr- 
eunistances  narrated  was,  in  my  view,  as  be- 
tween King  and  Mott,  an  effectual  pledge  of 
the  mortgage  to  Mott. 

The  defendant  Somervllle  also  claims  that 
the  complainant  is  estopped  to  deny  his  title 
to  the  mortgage,  under  the  operation  of  the 
mle  that.  If  one  of  two  Innocent  parties  must 
suffer  by  a  fraud,  that  one  must  bear  the  loss 
who  enabled  the  fraud  doer  to  consummate 
the  fraud.  There  Is  no  pretense  that  Mott 
either  c(^uded  with  King  in  aid  of  his  subse- 
quent fraudulent  assignment  to  Somervine, 
or  knew  of  such  purpose,  or  had  any  Inf  orma- 
tioa  which  might  have  warned  him  of  such 
design.  He  had  been  persistent  in  his  effmta 
to  g«t  possession  of  the  mortgage  from  King 
for  a  long  while  before  Somervllle  tools  his 
assignment  The  cmly  basis  for  criticism  of 
Mott'«  position  Is  that  he  did  not  succeed  In 
these  efforts  to  obtain  from  King  the  actual 
poasession  of  the  mortgage,  and  Somervllle 
Insists  that  this  fact  alone  enabled  King  to 
defi-aud  him.  This  question  has  been  con- 
sidered in  the  courts  of  England,  where  there 
■w&B  no  registry,  when  there  was  a  first  mort. 
gage,  Mt  no  delivery  of  the  title  deeds,  and 
the  mortgagor  having  possession  of  the  title 
deeds  again  mortgaged  the  estate,  and  deliv- 
ered the  title  deeds  to  the  second  mortgagee. 
In  Tourle  ▼.  Rand,  2  Brown,  Ch.  660,  Lord 
Tborlow  held  that  mere  nonholdlng  of  the  ti- 
tle deeds  by  tlie  first  mortgagee  was  not 
enoagh;  that  fraud  or  gross  negligence  on  his 
part  must  be  shown  to  postpone  him.  In 
ErtuiB  V.  Bl<^uiell,  6  Ves.  p.  183,  Lord  Sadon 
denied  that  U  was  a  rale  In  equity  that,  If  a 
mortgagee    lends    money  upon    a    mortgage 


without  taking  the  title  deeds,  he  enables  the 
mortgagor  to  commit  a  fraud;  and  in  Bamett 
V.  Weston,  12  Yes.  130,  before  Sir  William 
Grant,  the  point  was  made  that  the  first  mort- 
gagee had  permitted  the  mortgagor  to  keeiv 
the  title  deeds,  which  he  produced  to  the  sec- 
ond as  evidence  that  there  were  no  Incum- 
brances, and  thus  otitalned  a  loan.  In  that 
case  it  appeared  ihere  was  an  actual  lending 
of  the  deeds  by  the  first  mortgagor,  who  ex- 
hibited them  as  proof  that  there  were  no  in- 
cumbrances affecting  the  premises.  Sir  Wil- 
liam observed  that  the  first  mortgage  was 
not  to  be  postponed  unless  a  case  of  fraud 
could  be  made  out,  and  the  p<rint  was  aban- 
doned. That  the  mere  circumstance  of  leav- 
ing the  title  deeds  with  the  mortgagor  Is  not 
of  Itself  suf&clent  to  postpone  the  first  mort- 
gage has  been  accepted  in  this  country. 
Chancellor  Kent  held  in  Berry  v.  Insurance 
Co.,  2  J<An8.  Ch.  609,  that  there  must  be 
fraud  or  gross  negligence,  which  amounts  to 
It,  on  the  part  of  the  first  mortgagee,  to  de- 
feat the  prior  mortgage.  These  rulings  were 
declared  upon  general  equitable  principles  in 
eases  where  registry  acts  did  not  operate  to 
give  notice  of  the  rights  of  the  mm^gagee, 
and  where  the  holding  of  the  title  deeds  was 
one  of  the  indicia  of  the  existence  of  the 
mortgage,  and  might  be  the  sole  evidence  of 
it.  In  New  Jersey  the  latest  deliverance  on 
the  subject  Is  that  of  the  court  of  errors  in 
Lawson  r.  Nicholson,  52  N.  J.  Bq.  823,  81 
AU.  386,  reversing  Lawson  t.  Carson,  50  N. 
J.  Eq.  370,  25  Ati.  191,  where  the  holder  of 
a  mortgage  had  deposited  a  bundle  of  papers, 
among  which  was  a  bond  and  mortgage,  for 
safe-keeping,  with  a  scrivener,  who  had  not 
only  negotiated  the  loan  and  drawn  the  bond 
and  mortgage,  but  who  had  been  authorized 
to  collect,  and  had  collected,  the  interest  from' 
the  owners  of  the  mortgaged  premises.  The 
scrivener  took  the  bond  and  mortgage  out  of 
the  bundle,  accepted  payment  of  the  princi- 
pal from  a  subsequent  owner  of  the  land,  and 
absconded.  It  is  to  be  observed  that  the 
scrivener  was  by  the  act  of  the  owner  of  the 
mortgage  given,  not  only  the  actual  posses- 
sion of  the  security,  but  also  a  colorable  right 
to  exercise  some  authority  regarding  the  col- 
le<rUon  of  a  portion  of  the  mcxtgage  debt.  It 
was  not  shown  In  the  case  that  the  owner 
who  paid  the  money  had  any  notice  of  the- 
limited  extent  of  the  authority  of  the  scriv- 
ener, nor  was  any  bad  faith  successfully 
charged  upon  him.  The  court  of  chancery 
considered  that  the  placing  of  the  bond  and 
mortgage  by  the  own^  of  them  with  the 
scrivener,  with  authority  to  collect  the  Inter- 
est, rendered  the  fraud  of  the  scrivener  possi- 
ble, and  for  this  reason  decided  that  the  loss- 
must  fall  on  the  bolder  of  the  mortgage.  But 
the  court  of  errors  held  that  the  facts  did  not 
justify  the  decision,  and  It  declared.  In  sub- 
stance, that  the  rule  of  estoppel  in  such  case» 
is,  did  the  party  sought  to  be  estopped  act 
In  such  a  way  as  to  lead  the  other  party  rea- 
sonably to  the  conclusion  of  fact  upon  which 
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he  acted  to  his  damag^e?  The  fault  ot  the 
party  against  whom  an  estoppel  is  sought  to 
be  worked  must  not  only  hare  existed,  but 
It  must  have  been  the  occasion  of  the  Injury 
to  the  party  who  sets  it  up. 

In  the  case  in  hand  the  fault  of  Mott  which 
is  alleged  to  have  caused  the  injury  to  Somer- 
rille  was  his  omission  to  secure  possession  of 
the  mortgage  from  King,  and  it  is  claimed 
that  Somerrille  was,  by  reason  of  his  reli- 
ance upcm  the  possession  of  the  mortgage  by 
King,  led  to  advance  his  money.  But  by  his 
own  testimony,  and  the  admissions  of  his 
counsel  on  the  taking  of  the  evidence,  it  ap- 
pears that  Somerville  did  not  act  upon  the 
possession  of  the  mortgage  by  King  as  evi- 
dence of  his  ownership.  On  the  contrary, 
Somerville  himself  testified  that  on  March  25, 
18&3,  before  he  first  took  the  mortgage  as 
collateral  security  for  a  loan,  he  caused  a 
search  to  be  made  to  ascertain  whether  King 
had  assigned  the  mortgage  to  some  one  else, 
and  afterwards  caused  another  search  to  be 
made  before  he  absolutely  purchased  It.  The 
representative  of  Somerville  in  making  these 
searches  made  a  mistake,  and  overlooked  the 
assignment  to  Mott,  though  it  was  then  prop- 
erly recorded;  and,  when  he  had  reported 
the  record  all  right,  Somerville,  relying  on 
this  statement,  and  not  on  King's  possession 
of  the  mortgage  {which  he  apparently  did  not 
accept  as  evidence  of  ownership),  parted  with 
his  money.  The  cause  of  Somervllle's  loss 
was  therefore  not  Mott's  omission,  but  the 
blunder  of  Somervllle's  own  lawyer,  who  fail- 
ed to  discover  and  report  the  recwd  of  the 
previous  assignment  when  he  made  his 
search.  The  mere  coincidence  that  Mott  had 
not  obtained  possession  of  the  mortgage  from 
King,  and  that  King  succeeded  in  cheating 
Somerville  Into  accepting  a  second  assign- 
ment, will  not  sustain  an  estoppel.  The  act 
or  omission  of  Mott  must  have  created  an  ap- 
parent condition  of  facts,  which  Somerville 
accepted  as  true  and  relied  upon,  and  because 
of  this  acceptance  and  reliance  he  must  have 
parted  with  his  money.  From  the  circum- 
stances shown,  Somerville  was  not  relying 
on  the  condition  created  by  Mott's  omission 
(if  the  latter  was,  indeed,  responsibly  at  fault 
at  all),  but  upon  his  own  lawyer's  mistaken 
search  of  the  records.  An  estopiiel  is  work- 
ed, not  because  the  loss  to  the  party  Injured 
was  a  succeeding  event  to  the  act  or  omission 
of  the  party  to  be  estopped,  in  dealing  with 
the  subject-matter  of  the  transaction,  but  be- 
cause the  act  or  omission  of  the  party  to  be 
estopped  was  the  moving  cause  which  led  the 
party  Injured  to  do  the  act  resulting  In  the 
loss.  There  must  have  been  a  relation  of 
cause  and  effect,  by  which  the  Injury  and 
consequent  loss  to  the  Injured  party  were 
the  result  of  the  previous  misconduct  of  the 
ptiTiy  to  be  estopped.  The  party  setting  up 
an  estoppel  must  show  that  he  relied  on  and 
was  misled  by  the  conduct  imputed  to  the 
party  to  be  estopped.  Magie  v.  Reynolds, 
61  N.  J.  £q.  118,  26  Atl.  ISO. 


It  was  dahmed  that,  at  the  time  he  approach- 
ed  Somerville,  King  was  the  apparent  owner 
of  the  bond  and  mortgage;  but  I  have  been 
unable  to  discover  In  the  testimony  taken  that 
this  fact  came  to  Somervllle's  notice,  or  that 
he  acted  on  any  such  apparent  ownership  in 
King.  King  was  not  one  of  the  mortgagees. 
No  assignment  to  him  was  proven  to  have  l>een 
exhibited  to  Somerville.  The  latter  testifier 
that  King  came  to  him  with  "two  bonds  ani 
mortgages,"  but  he  nowhere  states  that  he  ever 
saw  any  assignment  of  them  to  King,  whereby 
he  appeared  to  be  the  owner.  No  such  assign- 
ment to  King  appears  to  have  been  noted  or 
marked  as  an  exhibit  In  this  cause.  The  cmly 
evidence  in  the  case  that  King  was  the  own- 
er of  the  Hartman  mortgage  is  contained  in 
tlie  admissions  of  the  record  of  the  assign- 
ment to  him  from  the  mortgagees  set  out  in  tiie 
bill  and  answer.  But  if  this  record  is  appealed 
to  as  a  notice  that  King  held  the  title  to  this 
mortgage  as  a  justification  for  Somervllle's 
purchase  of  it,  that  same  record,  at  the  very 
time  of  Somervllle's  purchase,  gave  him  notice 
that  King  was  not  the  owner  of  the  mortgage, 
because  he  had  already,  a  year  before,  assign- 
ed it  to  Mott,  and  the  latter  assignment  was 
then  recorded.  Whatever  of  fault  was  Imput- 
able to  the  complainant  because  of  his  omission 
to  secure  possession  of  the  mortgage  was,  how- 
ever, certainly  cured  by  his  recording  of  his 
assignment.  The  estoppel  is  claimed  because 
it  is  alleged  Mott  permitted  King  to  appear  to 
be  the  owner  of  the  mortgage,  whereby  Som- 
erville was  misled.  The  recording  by  Mott  of 
his  assignment  long  before  Somerville  acted  is 
hereinafter  shown  to  have  beoi  full  notice  to 
Somerville  that  Mott  was  the  holder  of  the 
mortgage. 

The  defendant  Somerville  also  insists  that  be 
took  the  mortgage  from  Khig  for  valoe  paid: 
that  he  had  no  notice  of  Mott's  assignment 
which  he  claims  is  a  mere  latent  equity.  In  no 
way  binding  upon  him.  There  is  no  dispute 
tliat  Somerville  did  act  in  good  faith  In  the 
purchase  of  this  mortgage  from  King,  that  bf 
had  no  actual  notice  of  Mott's  previous  assign- 
ment, and  that  he  paid  value  for  the  mortgage 
when  he  took  it.  To  maintain  his  chUm  thai 
he  had  no  notice  of  the  asalgnment  to  Mott. 
he  declares  that  the  statute  (Revisloa,  p.  706, 
{  32;  2  Gen.  St.  p.  2108,  |  32)  which  iworides 
for  the  recording  of  assignmenta  of  mwtgage« 
prescribes  only  that  the  record  "shaU  be  no- 
tice to  all  persons  concerned";  and  he  Insisti 
that  "persons  concerned"  means  only  those 
concerned  at  the  time  of  the  placing  of  an  as- 
signment on  record,  and,  applying  this  oon- 
Btructlon  to  this  case,  he  concludes  that  as 
Somerville  had  no  interest  In  the  mortgage  at 
the  time  Mott  recorded  bis  ast  'gnmoit.  the  rec- 
ord of  It  was  no  notice  to  Somerville  when  be 
accepted  his  assigiunent,  a  year  aft»wards. 
That  bonds  and  mortgages  and  their  tnmsfen 
are  not  governed  by  the  same  rules  as  commer- 
cial paper  has  been  dechued  by  oar  cotnts- 
Oonover  v.  Van  Mater,  18  N.  J.  Eq.  48ft.  It  Is 
also  established  that  an  assignee  of  a  mortgage 
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acquires  no  rights  superior  to  those  ot  his 
assignor,  and  holds  the  mortgage  8ut>Ject  to 
defenses  tliat  exist  against  it  in  the  hands  ot 
the  mortgagee.  Atwater  v.  Underbill,  22  N.  J. 
Eq.  606,  and  cases  cited.  But  this  rule  lias 
been  dedared  to  he  limited  to  the  saving  of 
those  defepses  wliich  the  mortgagor  or  those 
who  have  succeeded  to  his  rights  maj'  liave 
against  the  mortgagee,  and  not  to  extend  to 
the  protection  of  undisclosed  equities  created  in 
favor  of  strangers  by  the  mortgagee  or  hold- 
er. Bedfei-n  v.  Ferrler,  1  Dow,  60;  Murray  v. 
Itylbnm,  2  Johns.  Ch.  4i3;  Losey  t.  Simpson, 
11  N.  J.  £q.  255;  Woodruff  t.  InsUtution,  34 
N.  J.  £q.  178.  The  reason  gis^en  is  that  the 
mortgagor  or  owner  of  the  mortgaged  premises 
is  known,  and  of  equities  between  the  mort- 
gagor or  owner  of  the  property  and  the  mort- 
gagee or  holder  of  the  mortgage,  such  as  par- 
tial i)ayment  of  the  mortgage,  etc.,  an  intend- 
ing assignee  of  the  mortgage  may  obtain  Imowl- 
edge  by  applying  to  the  mortgagor  or  owner  of 
the  mortgaged  premises.  This  is  common 
u.sage,  and  acluiowledgments  that  the  principal 
and  Interest  are  unpaid,  and  that  there  are 
no  defenses,  are  frequently  taken  from  the 
mortgagor  or  owner,  under  the  name  of  "dec- 
larations of  no  set-off,"  preliminary  to  accept- 
ing the  asslgnmeni:  of  a  mortgage,  in  order 
to  bind  the  mortgagor  or  owner  against  such 
possible  defenses;  but  no  amount  of  diligent  in- 
quiry would  enable  an  intending  assignee  of 
the  mortgage  to  ascertain  what  agreements 
touching  the  mortgage  debt  or  security  the 
holder  ot  the  mortgage  may  have  made  with 
other  persons  than  those  In  privity  with  him, 
and,  if  equities  so  arising  might  be  asserted 
against  an  assignee  who  had  no  notice  of 
them,  "no  assignment,"  says  Lord  Eldon  In 
Redfem  v.  Ferrler,  ubl  supra,  "could  ever  be 
taken  with  safety."  It  is  therefore  held  to  be 
necessary  that  actual  or  constructive  notice 
must  be  shown  to  have  been  given  to  such  an 
assignee,  to  make  his  holding  of  the  mortgage 
subject  to  such  latent  equity.  In  the  present 
case  Somervllle  claims  that  the  previous  assign- 
ment to  Mott,  while  It  may  have  been  effectual 
as  between  King  and  Mott,  was  as  to  him  an 
equity  of  this  class;  that  he  had  no  actual  no- 
tice of  it,  and  that  the  statute  above  quoted  is 
not  applicable  to  give  him  ccmstractive  notice; 
and  that  his  rights  in  the  mortgage  under  his 
subsequent  assignment  are  unaffected  by  it. 
The  recording  of  assignments  of  mortgages 
was  provided  for  in  this  state  by  the  act  of 
1853  (Pamph.  Laws,  p.  241).  This  act  author- 
ized the  recording  of  assignments  of  mortgages, 
and  declared  that  "such  recording  shall  be  no- 
tice from  the  time  such  assignment  is  left  for 
that  purpose,  to  all  persons  concerned  that  said 
mortgage  is  so  assigned."  In  1863  (Pamph. 
I^ws,  p.  267)  an  additional .  act  was  passed, 
declaring  that  mortgages  and  all  writUigs  con- 
taining any  agreement  for  the  payment  of 
money  should  be  assignable,  that  the  assignee 
might  sue  thereon  In  his  own  name,  that  set- 
offs against  the  assignee  should  be  allowed, 
and  that  "leaving  the  assignment  in  proper 


office  to  be  recorded  shall  I>e  notice  of  the  as- 
signment of  the  mortgage."  These  statutes 
were  consolidated  in  the  Revision  of  1877,  p. 
708,  a  32-ai.  In  the  Revision  the  provision 
as  to  notice  by  the  record  of  the  assignment  la 
that  "such  recording  shall  be  notice  from  the 
time  such  assignment  is  left  for  that  purpose 
to  all  persons  concerned,  that  the  said  mort- 
gage is  so  assigned;  and  the  assignee  of  any 
mortgage  by  an  assignment  or  assignments  not 
i-ecorded,  shall  be  bound  by  the  proceedings 
and  sale  in  any  foreclosure  suit  against  any 
previous  holder."  The  language  of  this  act 
expressly  provides  that  the  record  of  the  as- 
signment shall  be  notice  "to  all  persons  con- 
cerned." The  statute  prescribes  the  effect 
which  the  record  shall  have  In  the  future.  It 
is  thereafter  a  warning  without  limit  of  time. 
The  warning  is  to  all  persons  concerned,  and 
the  words  of  the  act  do  not  limit  the  class  to 
persons  concerned  at  the  time  of  the  recording, 
else  the  act  would  have  been  expressed  as  no- 
tice to  all  persons  then  concerned.  Under  the 
law  existing  when  these  statutes  were  passed, 
providing  for  the  recording  of  assignments  of 
mortgages,  there  was  no  method  whereby  the 
assignee  could  give  notice  of  his  newly  acquired 
rights  to  those  who  were  or  might  be  interested 
In  the  property,  save  by  successive  actual  no- 
tices to  each  person  who  liad  or  might  receive 
an  interest.  On  the  other  lund,  possible  pur- 
chasers of  the  property  or  of  the  mortgages 
against  it,  holders  of  previous  mortgages  who 
desired  to  foreclose,  holders  of  subsequent 
mortgages  who  wished  to  redeem,  owners  who 
wished  to  pay  interest,— in  short,  all  who  ei- 
ther were  or  might  be  concerned  in  Cbe  liens 
against  the  mortgaged  premises,— were  embar- 
rassed for  want  of  some  means  whereby  they 
might  certainly  Imow  who  were  the  holders  of 
the  mortgages  against  it  The  statute  mak- 
ing the  record  of  an  assignment  notice  to  ail 
concerned  accomplished  this  end  in  the  sim- 
plest and  most  easily  understood  method.  It 
provided  a  public  place  where  all  might  go  to 
obtain  this  Information.  It  was  intended  to  re- 
lieve against  the  dtSiculty  of  giving  actual  no- 
tice of  the  change  of  ownership  of  the  mort- 
gages,- not  to  any  special  class  of  persons, 
but  to  all  who  might  be  intertsted  In  the  mort- 
gaged premises  at  any  time  after  the  date  of 
the  i-ecord.  That  this  was  the  proper  under- 
standing of  the  purpose  of  the  statute  is  shown 
by  its  imirersal  acceptance  in  common  usage. 
AH  orders  for  searches  Include  a  direction  to 
look  for  the  record  of  assignments  of  mort- 
gages. All  foreclosures  are  based  upon  such 
searches.  Intending  piurcliasers  of  the  mort- 
gaged premises  or  of  the  mortgages  depend 
upon  them.  The  defendant  Somervllle  himself, 
hi  this  very  matter,  when  about  to  take  an 
assignment  from  King,  twice  obtained  such 
searches  to  be  made.  As  Mott's  assignment 
had  at  that  time  been  recorded  for  over  a  year, 
a  proper  search  would  have  brought  actual  no 
tice  to  Somervllle  that  Mott  was  assignee  of 
the  mortgage. 
The  construction  of  the  statute  by  the  weight 
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of  the  cases  whicb  dlscass  the  question  Is  In 
accardanee  with  the  popular  acceptance  of  the 
meaning  of  the  act.  I  am  referred  to  Kamena 
V.  Huelbig,  23  N.  J.  Eq.  80,  as  sustaining  the 
defendants'  view  that  the  notice  by  the  stat- 
utory record,  to  all  persons  concoued,  of  the 
asslgnmeat  of  a  mortgage,  did  not  Include  a 
second  assignee  of  a  mortgage.  That  case  held 
that  no  notice  wa«  required  to  the  second  as- 
signee, and  that  he  took  tUe  bond  and  mort- 
gage subject  to  all  equities.  The  learned 
chancellor  In  his  opinion  did  say  that  assign- 
ments of  mortgages  "are  not  required  to  be 
recorded,  except  as  to  the  mortgagor  to  pro- 
tect him  in  payments";  but  that  case  turned 
upon  its  own  peculiar  equities,  and  did  not 
discuss  the  effect  of  a  record  as  notice,  when 
actually  made.  The  assignee  undoubtedly  has 
his  option  whether  to  record  or  not.  He  may 
be  satisfied  that  notice  of  his  aasigrnment  Is 
not  needed,  or  that  all  who  may  be  concerned 
are  notified;  and  he  may,  if  he  lilies,  omit  to 
record,  and  take  this  risk.  But  the  question 
now  under  consideration  is,  who  are  notified 
by  the  record,  if  made?  In  Rose  t.  Kimball, 
1«  X.  J.  Eq.  186,  there  was  a  dispute  between 
two  parties  who  each  claimed  to  be  assignee 
of  a  mcHTtgage.  The  complainant's  assignment 
was  first  made  and  recorded.  The  defend- 
ant's was  taken  after  this  record.  Chancellor 
Green  held  that,  admitting  that  the  defendant 
paid  value  for  It,  "he  took  It  with  constnictlve 
notice  of  the  assignment  to  the  complainant." 
Stein  V.  SulIlTan,  31  N.  J.  Eq.  411,  was  a  con- 
tost  between  two  successive  assignees  of  the 
same  mortgage.  Chancellor  Runyon  held  that 
the  recording  of  the  a.s8lgnment  to  the  com- 
plainant's assignor  prior  to  the  maldng  of  the 
assignment  to  the  defendant  was  constructive 
notice  to  the  latter,  under  the  operation  of 
section  32,  Revision,  p.  708,— the  recording  stat- 
ute now  under  consideration.  Notice  "to  all 
persons  concerned"  was  held  notice  to  a  sec- 
ond assignee  of  the  mortgage.  In  this  case  It 
was  Also  declared  that  the  possession  of  the 
mortgage  was  not  sufficient  to  give  to  one  who 
buys  It  from  the  person  In  possession  of  It 
(who  was  the  apparent  owner)  a  valid  title  as 
against  the  real  owner,  whose  title  to  It  Is  a 
record.  The  law  Imposed  on  the  Intending 
purchaser  the  duty  of  examining  the  records 
to  ascertain  who  owned  the  mortgage,  and 
the  real  owner  waa  protected  in  his  owner- 
ship by  the  record  of  his  assignment.  This 
case  Is,  on  this  point,  precisely  applicable  to 
the  case  now  before  this  court. 

It  must  be  held  that  the  defendant  Scmier- 
viUe  was  notified  of  the  previous  assignment 
to  the  complainant.  Mott,  on  the  5th  day  of 
February,  1892,  ■whea  the  latter's  assignment 
was  recorded.  The  mortgagor  and  Mrs.  Hart- 
man,  the  devisee  of  the  mortgagor,  and  the 
German  Hospital,  the  devisee  of  Mrs.  Hart- 
man,  likewise  bad  constructive  notice  from  the 
date  of  that  record  as  their  several  interests 
successively  came  to  them.  The  payments  of 
either  principal  or  Interest  made  before  that 
date  to  King  were  well  made,  and  are  saved 


by  the  statute  (section  34,  Revision,  p.  706;  2 
Gen.  St.  p.  2100),  as  Mott's  notice  to  Mrs.  Hart- 
men  of  his  holding  ot  the  mortgage  was  about 
coincident  in  point  of  time  with  his  recording 
c^  his  assignment.  Mott's  holding  is  as  col- 
lateral security  for  the  payment  of  King's  debt 
to  him.  The  mortgage  stands  for  spch  of  its 
principal  sum  as  remained  dne  on  February 
5,  1892,  with  interest  from  that  date,  to  secure 
the  debt  of  King  to  Mott.  If  there  be  any  sur- 
plus of  value  in  the  mortgage  over  Motifs  debt 
which  it  was  assigned  to  secure,  the  anrplos 
belongs  to  Somervllle,  by  virtue  of  his  subse- 
quent assignment  of  the  mortgage  from  King. 
I  will  advise  a  decree  in  accordance  with  the 
views  above  expressed. 


BARNABT  v.  BRADLEY  &  CURRIER  (X). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  5,  1807.) 

Mechaitic's  Lien— Timb  vor  Filiko — Chaxos  nr 
Statutk. 
Act  March  14,  1885,  shortening  the  time 
for  filing  meciianic's  lien  from  one  year  to  four 
months  after  completion  of  woit,  and  repealing 
all  acts  inconsistent  therewith,  and  made  to  take 
effect  immediately,  does  not  apply  to  a  case 
where  the  work  has  all  been  done  before  passage 
of  the  act;  the  act  relative  to  statutes  of  March 
27,  1874  (section  3),  providmg  "that  the  repeal 
of  any  statntory  provision  •  •  •  shall  not 
aSect  or  impair  any  act  done  or  right  vested  or 
accrued  *  •  *  before  such  repeal  shall  take 
effect;  but  every  such  act  done  or  right  vested 
or  accrued  •  •  •  shall  remain  in  full  force 
and  effect  •  •  •  as  if  such  statutory  proTi- 
sion  *,  •  •  had  remained  in  full  force,  with 
the  exception  "that  wliere  the  practice  or  pro- 
cedure for  the  enforc«nent  of  such  right  •  •  • 
shall  be  changed,  actions  shall  be  conducted  as 
near  as  may  be  Jn  accordance  with  such  altered 
pi:actice  or  procedure." 

Error  to  circuit  court.  Union  county;  before 
Justice  Van  SyckeL 

Action  by  the  Bradley  &  Currier  (Company 
against  Annie  E.  Bamaby  to  enforce  mechan- 
ic's lien.  Judgment  for  plaintift.  Defendant 
brings  error.    Affirmed. 

Charles  E.  Hill,  for  plalntUT  in  error. 
Charles  L.  Corbin,  for  defendant  In  error. 

DEPUE,  J.  The  Bradley  &  Currier  Com- 
pany, the  plaintiff  below,  filed  a  claim  under 
the  mechanic's  lien  law  for  work  and  materi- 
als furnished  for  the  erection  and  construction 
of  a  building  situate  in  the  county  of  Union. 
In  the  suit  to  enforce  the  lien,  the  buUiier, 
Frank  A.  Bamaby,  did  not  file  a  plea,  but  An- 
nie E.  Barnaby,  the  owner,  appeared,  and  filed 
the  statutory  plea,  averring  that  the  debt  was 
not  a  lien  upon  her  prt^erty.  The  work  per- 
formed and  the  materials  furnished  for  which 
the  lien  was  claimed  were  done  and  furnished 
under  a  contract  dated  June  2,  180*.  The 
work  was  commenced  on  the  10th  of  July,  1804, 
and  completed  FelwTiary  20,  1895.  The  Hen 
claim  was  filed  on  the  15th  of  February,  180S. 
and  the  summons  was  issued  on  that  day.  At 
the  time  the  contract  In  question  was  made 
the  lien  law  in  force  was  the  act  of  Mardi  27, 
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1874,  by  the  thirteenth  section  of  which  one 
year  from  the  famishing  of  the  materials  or 
performing  the  labor  for  which  the  debt  la  due 
was  prescribed  as  the  time  within  which  the 
claim  should  be  filed.  Revision,  p.  671.  The 
Hen  claim  filed  In  this  case  was  filed  within 
the  year,  In  cooformity  to  this  statute.  By  the 
act  of  March  14,  1885,  several  of  the  sections 
of  the  mechanic's  Hen  law  of  1874  were  amend- 
ed, among  which  was  section  13.  By  that  sec- 
tion as  amended  It  was  provided  tliat  no  debt 
should  be  a  lien  by  virtue  of  this  act  unless  a 
claim  is  filed  within  four  months  of  the  last 
work  done  or  mnteriala  furnished  for  which 
such  debt  Is  due,  nor  shall  any  Uen  lie  enforced 
by  virtue  of  this  act  unless  the  summons  In 
the  salt  for  that  purpose  shall  be  issued  within 
90  days  of  the  last  worlc  done  or  materials  fur- 
nished in  such  claim.  2  Gen.  St.  p.  2074. 
The  lien  In  question  In  this  case,  although  filed 
within  the  time  limited  by  the  act  of  1874,  was 
not  filed  within  the  time  prescribed  by  the  act 
of  1895.  By  the  act  of  1895  all  acts  and  parts 
of  acts  Inconsistent  therewith  were  repealed, 
and  the  act  was  made  to  take  effect  Immedi- 
ately. 

The  only  question  presented  by  the  bill  of 
exceptions  Is  whether  the  act  of  1895,  with  re- 
spect to  the  time  within  which  the  lien  was  re- 
qniied  to  be  filed,  shall  be  permitted  to  con- 
trol tn  this  case.  The  learned  Judge  before 
whom  this  case  was  tried  instructed  the  Jury 
that  the  act  of  1895  did  not  deprive  the 
plaintiff  of  Its  right  to  file  Its  claim  within 
one  year  from  the  time  the  work  was  com- 
pleted. This  instruction  Is  the  subject-matter 
of  the  assignment  of  error  in  this  case.  It  is 
not  disputed  that,  as  a  general  rule,  a  statute 
which  Is  amended  is  thereafter,  for  all  acts 
subsequently  done,  to  be  constmed  as  the  stat- 
ute stands  after  the  amendments  are  intro- 
duced. Farrell  v.  State,  54  N.  J.  Law,  421, 
24  Atl.  725.  Nor  is  it  denied  that  the  legis- 
lature may  pass  statutes  of  limitation  which 
shall  apply  to  existing  contracts  If  a  reasona- 
ble time  within  which  to  bring  suit  Is  allowed. 
The  question  to  be  considered  Is  the  effect  of 
the  third  section  of  the  act  relative  to  statutes 
of  March  27,  1874,  which  is  in  these  words: 
"That  the  repeal  of  an.v  statutory  provision 
by  this  act,  or  by  any  act  of  the  legislature 
hereafter  passed,  shall  not  affect  or  Impair 
any  act  done  or  right  vested  or  accrued,  or 
any  proceeding,  suit  or  prosecution  had  or 
commenced  In  any  civil  cause  before  such  re- 
peal shall  take  effect;  but  every  such  act 
done  or  right  vested  or  accrued,  or  prosecu- 
tion had  or  commenced,  shall  remain  in  full 
force  and  effect  to  all  Intents  and  puiposes 
as  if  such  statutory  provision  so  repealed  had 
remained  In  force,  except  that  where  the 
course  of  practice  or  procedure  for  the  en- 
forcement of  such  right  or  the  prosecution  of 
snch  suit  shall  be  changed,  actions  then  pend- 
ing or  thereafter  commenced  shall  be  conduct- 
ed as  near  as  may  be  in  accordance  with  such 
altered  practice  or  procedure."  3  Gen.  St. 
p.  3194.    A  provision  of  like  character  was 


comprised  In  the  Revision  of  1846,  bnt  waa  lim- 
ited to  the  repeal  of  statutory  provisions  by 
the  repealing  act  reported  by  the  revisers.  1 
Rev.  St  p.  675,  §  2.  This  was  the  statute  that 
WHS  construed  by  this  court  In  Warren  K.  Co. 
V.  Town  of  Belvldere,  36  N.  J.  Law,  584-587. 
In  the  Revision  of  1875  the  statute  of  1845 
was  extended  to  acts  thereafter  to  be  passed, 
and  the  legislative  Intent  was  made  clearer 
by  the  exception  which  was  added,  with  re- 
spect to  "the  course  of  practice  or  procedure 
for  the  enforcement  of  snch  right  or  the  pros- 
ecution of  snch  suit,"  and  the  provision  that 
"actlMis  then  pending  or  thereafter  to  be  com- 
menced shoidd  be  conducted  as  near  as  may 
be  in  accordance  with  such  altered  practice  or 
procedure."  This  statutory  provision  pre- 
serves Intact  from  future  legislation  rights 
vested  or  accrued  under  existing  legislation, 
except  "where  the  course  of  practice  or  proced- 
ure for  the  enforcement  of  such  right  or  pros- 
ecution of  such  suit  shall  be  changed."  This 
exception  refers  to  practice  or  procedure  In 
the  conduct  of  the  suit,  and  not  practice  or 
procedure  which  directly  affects  the  right 
which  the  statute  was  designed  to  protect 
Wilson  V.  Herbert,  41  N.  J.  Law,  455-^7.  A 
like  construction  has  been  given  to  the  fourth 
section,  which  relates  to  criminal  prosecutions 
and  actions  for  penalties.  State  v.  Cruslus,  57 
N.  J.  Law,  279-282,  31  Atl.  235.  The  rule  pre- 
scribed by  this  statute  as  the  fundamental 
rule  for  the  construction  of  statutes  will  pre- 
vail, except  where  the  legislature  has,  either 
In  express  language  or  by  Implication  so 
strong  as  not  to  be  resisted.  Indicated  the  leg- 
islative purpose  to  supersede  this  rule  of  stat- 
utory construction.  The  work  done  and  mate- 
rials furnished  for  which  this  lien  was  filed 
had  all  been  done  and  furnished  before  the  act 
<st  1895  was  passed.  By  the  statute  In  force 
when  the  contract  was  made  and  the  work 
done,  the  debt  for  labor  performed  and  mate- 
rials furnished  for  the  erection  of  the  build- 
ing became  a  Hen  on  such  building,  and  on 
the  land  whereon  it  stands,  and  such  Hen,  by 
force  of  the  statute  Itself,  and  without  any 
claim  being  filed,  was  continued  for  one  year 
from  the  furnishing  of  the  materials  or  i)er- 
formlng  the  labor  for  which  the  debt  was  due. 
To  give  to  the  act  of  1895  the  effect  of  Hmiting 
the  time  for  which  the  statutory  Uen  of  the 
pilor  act  should  continue  without  the  claim 
being  filed  would  deprive  the  plaintiff  of  a 
right  with  respect  to  Its  debt  which  It  had 
when  Its  contract  was  made  and  the  work  was 
done.  The  language  of  the  third  section  of 
the  act  concerning  statutes  Is:  "That  the  re- 
peal of  any  statutory  provision  •  •  •  shall 
not  affect  or  impair  any  act  done  or  right  vest- 
ed or  accrued  •  •  •  before  such  re,  eal  shall 
take  effect;  but  every  such  act  done  or  right 
vested  or  accrued  •  •  •  shall  remain  In 
full  force  and  effect  to  all  Intents  and  purposes 
as  If  such  statutory  provision  so  repealed  had 
remained  In  full  force."  The  exception  Is 
"that. where  the  practice  or  procedure  for  the 
enforcement  of  such  right    •    ♦    •    shaU  be 
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changed,  actions  shall  be  conducted  as  near 
as  may  be  In  accordance  with  such  altered 
practice  or  procedure."  The  plaintlff'B  Hen 
for  its  debt  accrued  under  the  act  of  1874,  and 
by  force  of  that  act  the  lien  was  continued 
without  a  claim  being  filed  for  a  term  which 
did  not  expire  until  some  time  after  the  lapse 
of  the  limitation  prescribed  by  the  act  of  1895. 
It  is  undeniable  that  the  act  of  1895  cannot,  in 
any  sense,  be  regarded  simply  as  establishing 
a  course  of  practice  or  procedure  in  actions  for 
the  enforcement  of  a  right  which  accrued  un- 
der the  preceding  act.  If  applied  in  this  suit, 
the  act  of  1895  would  affect  and  impair,  and 
even  destroy,  a  right  of  the  plalntitC  which  ac- 
crued to  It  under  the  preceding  act,  within  the 
meaning  of  the  third  section  of  the  act  relative 
to  statutes.    The  judgment  should  be  affirmed. 


TODD  v.  TODD. 

(Coart  of  Cfaancery  of  New  Jersey.  June  8, 
1807.) 

Divorce— CoNDONATtoM  op  Adi'ltert. 

One  who  admits  that,  after  being  informed 
of  his  wife's  adultery,  and  believing  it,  he  oc- 
cupied the  same  lied  with  her  the  niglit  after 
charging  tier  therewith,  aud  for  several  nights 
thereafter  occupied  the  same  room  with  her  at 
a  house  other  than  theirs,  and.  as  she  claims, 
had  intercourse  with  her,  will  be  held  to  have 
condoned  her  offense. 

Suit  by  Charles  A.  Todd  against  Minnie  Marie 
Todd  for  divorce.    Dismissed. 

John  L.  Sample,  for  petitioner.  Henry  I. 
Badd,  Jr.,  for  defendant. 

GREY,  V.  C.  (orally).  I  win  dispose  <rf  this 
case  now.  The  situation  proven  is  this:  The 
complainant  in  the  case  was  engageJ  as  a  boat 
captain,  and  his  business  required  his  frequent 
absence.  The  defendant  Is  a  woman  of  about 
30  years  of  age.  Taking  all  the  proofs  togeth- 
er, and  notwithstanding  her  denial,  she  has,  in 
my  opinion,  been  shown  to  have  been  guilty  of 
adultery  according  to  the  chai-ge  alleged  in  the 
bllL  This  condition  of  adulterous  conduct  on 
the  part  of  the  wife  (the  defendant)  was 
brought  to  the  knowledge  of  the  complainant 
by  the  narrative  of  various  persons,  not  with 
the  detail  which  has  been  presently  on  this 
hearing  proven,  but  with  sufficient  acciuracy 
and  credibility  of  statement  to  lead  the  com- 
plainant to  believe  It  to  be  true.  Whether  the 
statements  which  were  made  to  him  were  full 
and  final  exhibitions  of  fact  is  of  comparative- 
ly llttie  Importance  If  the  condition  of  fact  ex- 
isted, aud  the  statements,  whether  they  were 
slight  or  In  full  detail,  were  sufficient  to  make 
him  believe  that  that  condition  existed.  He 
did  believe  that  condition  existed,  because.  Im- 
mediately that  he  found  It  out,  the  first  thing 
that  occurred  to  him,  or  the  first  thing  as  to 
which  he  took  any  action,  was  that  be  should 
recover  from  his  wife  the  building  association 
stock  which  represented  the  accumulation  of 
moneys  sent  by  him  to  her,  and  standing  in  her 


name.  He  went  to  see  his  wife,  and  without 
saying  anything  to  her  as  to  the  Information 
he  had  received  that  she  had  been  unfaithful 
to  him,  he  obtained  her  to  make  over  to  him,  or 
to  his  control,  by  writings  which  he  procured 
her  to  execute,  these  shares  of  the  building  as- 
sociation stock.  After  that  had  been  done,  be 
made  known  to  her  the  facts  which  had  come 
to  his  knowledge  of  her  adulterous  conduct.  It 
l8  perfectly  plain  to  me  that  he  had  at  this 
time  all  of  the  knowledge  which  pat  upon  him 
full  responsibility  for  his  subsequent  acts  in  re- 
lation to  his  wife  which  the  law  places  a]K>n  a 
man  who  knows  that  his  wife  is  gifilty  of  adul- 
tery; that  is,  he  had  received  such  evidence  of 
his  wife's  Bin  that  he  had  believed  it  to  be 
true,  and  he  had  predicated  his  own  actions  on 
that  belief,  and  that  is  as  far  as  any  man  gets 
if  he  has  the  visible  evidence  of  his  own  eyes. 
All  that  he  could  do  to  show  he  believed  it 
was  to  accept  It  as  true,  and  predicate  his  ac- 
tion upon  it.  So  we  come  to  the  consideratton 
of  the  additional  element  in  the  case  with  this 
precedent  question  setUed.  The  wife  (I  will 
not  discuss  the  details  of  It,  because  I  am  sat- 
isfied of  the  proof)  haa  been  shown  to  have 
been  guilty  of  adultery,  and  enough  informa- 
tion has  been  brought  to  the  husband  to  satisfy 
him  of  the  existence  of  that  fact,  and  for  him 
to  act  upon  It.  The  law  undoubtedly  is  that 
the  party  setting  up  condonation  of  an  oiTense 
of  this  character  must,  asserting  the  affirma- 
tive of  an  issue,  establish  it  by  carrying  the 
burden  of  the  proof.  But  that  burden  may  be 
aided  in  the  first  place  by  the  presumption  to 
which  the  facts  proven  may  give  rise,  and  it 
may  be  shifted  by  the  character  of  the  proofs 
which  are  submitted.  It  does  not  necessarily 
always  remain  on  one  side.  The  circumstan- 
ces surrounding  the  acts  of  condonation  were 
these:  The  wife  was  absent  from  her  own 
house  at  the  time  when  the  husband  charged 
her  with  adultery.  On  the  very  night  that  he 
charged  this  upon  her  he  occupied  the  same 
house  with  her,  the  same  room  with  her,  and 
slept  in  the  same  bed  with  her.  Neither  rea- 
son nor  explanation  is  given  for  this  act  of  the 
husband.  This  man  was  evidentiy  not  one  of 
those  persons  who  would  be  filled  with  horror 
at  the  information  suddenly  brou^t  to  him  uxat 
his  wife  bad  been  imfaithful  to  him,  because, 
when  he  met  her,  the  first  thing  he  thought  of 
was,  not  his  wife's  breach  of  her  marriage 
vow,  but  the  consequent  loss  to  him  if  slie 
should  Insist  upon  her  legal  right  to  maintain 
the  ownership  of  the  building  association  stci-k. 
So  the  subsequent  relations  of  these  parties  are 
not  to  be  judged  from  the  standpoint  of  a  bus- 
band  filled  with  horror  by  such  a  wife's  wick- 
edness. It  must  be  put  upon  an  entirely  dif- 
ferent plane.  A  manly  character  would  in  all 
probability  never  have  been  fotmd  in  the  same 
house  with  the  woman  who  had  committed 
such  an  offense,  save  to  denounce  her;  bm 
tills  man  was  able  to  occupy  not  only  the  same 
house,  but  the  same  room  and  the  same  bed. 
with  bis  unfaithful  wife.  Irrespective  of  the 
obligation  upon  the  party  defendant  asserting 
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condonation  to  carry  the  burden  of  proof,  tbe 
complainant  husband  himself  bas,  under  Us 
own  oatb,  admitted  the  fact  that  on  tliis  very 
occasion  when  he  made  known  to  his  wife  his 
liiiowledge  and  belief  in  her  faithlessness,  be 
occupied  not  only  the  same  house  and  the  same 
room,  but  slept  in  the  same  bed.     He  adds  the 
additional  fact  that  he  did  not  take  off  his 
clothes,  and  he  denies  that  at  these  times  he 
had  any  sexual  intercourse  with  her.     She  tes- 
tlfles  he  had,  and,  while  I  place  very  little  re- 
liance uxxin  her  credibility   when  she  denies 
what  I  regard  as  proven  to  be  true,— the  fact 
of  the  adultery,— yet  even  a  person  who  has 
committed  perjury  may  tell  the  truth.     It  is 
not  necessarily  a  lie  because  she  uan-ates  it, 
and  the  truth  of  her  story  must  l>e  ascertained 
by  estimating  its  probability  when  all  the  sur- 
rounding circumstances  are  considered.     If  a 
man — a  stranger— and  a  woman  had  occupied 
the  same  room  and  the  same  bed  for  a  whole 
night,   would  any  court  accept  his  statement 
that  be  did  not  take  otl  his  clothes  as  a  refu- 
tation of  the  uatm-al  Inference  which  would  be 
drawn  that  the  transactions  between  those  peo- 
ple were  such  as  would  Justify  a  belief  in  a 
connubial,  w  at  least  a  copulative,  relation? 
But  when  this  husband  got  inta  bed  with  that 
wife  be  got  Into  bed  with  a  woman  whose  per- 
son he  had  enjoyed.     He  felt  entirely  free  to 
make  any  approaches  to  her  that  he  might 
like,  and  obviously  he  was  not  repelled  by  the 
knowledge  of  her  wrongdoing,  else  he  would 
not  have  been  there  at  all;   so  that  he  must  be 
presumed  to  be  a  person  who  came  to  that  de- 
gree of  intimate  relation  with  that  woman  on 
that  occasion,  not  deterred  by  his  knowledge 
of  her  previous  unfaithfulness,  else  it  is  impos- 
sible to  believe  that  he  would  have  been  in  such 
a  place  with  her.    When  It  is  admitted  by 
him  that  he  did  take  such  a  place  of  inti- 
mate relationship,  and  occupy  during  the  whole 
night  the  same  room  and  the  same  bed  with 
his  wife,  the  inference  naturally  to  be  drawn 
attends  upon  the  proof,  and  the  court  would 
consider  this  as  sufficient  proof  of  sexual  (:on- 
nection  imtil  some  satisfactory  explanation  is 
given.     But  this  is  not  all.     He  admits  that  he 
occupied  the  same  bed  for  one  night,  but,  he 
says,  with  his  clothes  on;   but  Immediately  aft- 
erwards, with  all  the  knowledge  that  he  had 
of   tbe  unfaithfulness  of  his  wife,  he  admits 
that  he  occupied  for  several  nights  the  same 
room.     She  says  that  on  two  of  those  occa- 
sions they  had  sexual  connection.     He  denies 
that  fact,  but  admits  that  he  occupied  the  same 
room,  and  declares  tbat  he  slept  on  the  floor, 
and  tbat  be  did  not  on  those  occasions  sleep 
in  tbe  same  bed.     There  Is  no  explanation  giv- 
en why  he  should  have  occupied  the  same  room 
night  after  night  with  this  woman  of  whose 
misconduct  he  had  such  knowledge.     No  state- 
ment is  made  which  repels  tbe  inference  that 
this  intimate  association  was  a  willing  renewal 
of   tbeta:  connubial  relations,   with  knowledge 
by    the   husband   of    the   wife's    wrongdoing. 
There  is  no  statement  or  pretense  of  any  com- 
polsion  operating  upon  the  husband  to  iuiluce 


this  conduct.  Here  Is  a  man  who  is  in  the 
habit  of  caring  for  himself,  of  bunkhig  in  his 
boat,  sleeping  wherever  he  might  liappen  to  be, 
as  is  the  custom  of  those  engaged  in  the  dredg- 
ing and  steamboat  business.  He  was  not  a 
strange  countryman  who  slept  in  his  own  house 
every  night,  and  did  not  know  where  else  in 
the  city,  except  at  his  brother's,  with  bis  dis- 
graced wife  (where  the  latter  cohabitation  took 
place),  he  could  find  harbor.  This  is  the  case 
of  a  man  who  could  readily  find  harbor  for 
himself  elsewhere,  for  a  steamboat  captain, 
thrown  on  his  wits,  could  readily  have  found  a 
resting  place  anywhere,  had  he  cared  to  do  so. 
If  the  recreant  wife  pursued  him,  that  only 
called  his  attention  to  the  more  needed  caution 
In  the  conduct  of  his  relations  to  her;  but,  not- 
withstanding that  fact,  not  only  on  the  first 
night,  when  be  reproached  her  with  her  mis- 
conduct, and  slept  in  her  bed,  but  afterwards, 
for  several  nights,  of  his  free  choice,  he  con- 
tinued to  sleep  In  this  woman's  room.  While 
it  cannot  be  said  that  the  wife's  testimony 
alone  bas  carried  the  burden  of  the  proof,  it 
can  be  said  that  the  admitted  circumstances  of 
tills  husband's  relations  with  tills  woman,  after 
he  had  imdoubted  knowledge  of  ber  offense, 
are  such  that  the  court,  in  accepting  their  truth 
as  stated  by  the  complainant,  is  compelled  to 
the  belief  that  sexual  intercourse  did  take  place 
between  the  parties  notwithstanding  his  de- 
nials of  that  fact  I  do  not  see  how  I  can 
avoid  that  Inference.  Besides  the  inherent  In- 
credibility of  the  complainant's  story  of  his 
conduct  wliile  spending  these  nights  with  his 
wife,  his  manner  and  appearance  while  on  the 
witness  stand  led  me  to  hesitate  to  accept  his 
statements  as  to  his  continence  on  the  occa- 
sions referred  to.  The  words  that  he  used  de- 
scriptive of  his  conduct  did  not  accord  with  the 
impressions  made  by  his  personality.  While 
tijere  has  been  proof  of  the  act  of  adultery, 
there  has  also  been  proof.  In  my  opinion,  that 
after  the  knowledge  of  the  fact  of  adultery  the 
husband  bas  so  acted  towards  the  wife  that  a 
condonation  has  been  established.  I  will  there- 
fore make  an  order  tbat  the  bill  be  dismissed, 
with  costs. 


BIRBECK  INVESTMENT,  SAVINGS  & 

LOAN  CO.  OP  AMERICA  v. 

GARDNEB  et  al. 

(Court  of  Chancery  of  New  Jersey.     June  12, 

1897.) 

SasBirr's  Fbbs— Foreclosuri— Anoor:<mb.nt  or 
Salb. 

1.  A  sheriff  continued  a  foreclosure  sale  be 
cause  of  an  alleged  insufficient  bid,  and,  at  the 
adjourned  sale,  bid  in  behalf  of  a  third  person  n 
much  larger  amount,  and  the  property  was  sold 
to  the  biJder  at  the  first  sale  at  a  ^eatly  in-  * 
creased  price,  ffrld  that,  though  the  merease  of 
the  price  would  increase  the  fee  of  the  slieriff,  it 
was  his  duty  to  adjourn  Jhe  sale, — Gen.  St.  p. 
2111,  providing  for  confirmation  of  foreclosure 
sales  onl.v  where  the  court  is  satisfied  that  the 
pioperty  has  been  sold  at  the  liest  price, — and 
the  sheriff  is  entitled  to  fees  for  the  adjourument 
as  based  on  the  increased  price. 
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2.  Where  a  sheriff  sells  land  in  foredosure 
without  making  a  seizure,  he  ia  not  entitled  to 
$3.50  giTen  by  2  Gen.  St  p.  145(J,  for  serviug 
a  writ  against  lands  and  malting  inventory  and 
vetnrn. 

Suit  by  the  BIrbeck  Investment,  Savings  & 
Loan  Company  of  America  against  CSara  B. 
Gardner  and  others.  Motion  to  retax  sheriff's 
fees.     Granted  in  part. 

Charles  B.  Hughes,  for  the  motion.  Joseph 
X.  Tuttle,  for  sheriff,  opposed. 

PITNEY,  V.  a  This  is  a  motion  to  retax 
the  sheriff's  fees  on  a  foreclosure  sale.  The 
principal  contest  was  over  the  amount  of  com- 
missions. The  execution  was  for  over  $9,000. 
When  the  premises  were  first  exposed  for  sale 
the  solicitor  of  the  complainant  bid  $2,000,  and, 
no  one  bidding  any  more,  the  deputy  sheriff 
conducting  the  sale  stated  in  a  low  tone  to  the 
bidder  that  the  premises  were  wcxth  a  good 
deal  more,  and  that  he  must  bid  more,  or  that 
he  would  adjourn  the  sale  for  a  better  bid. 
The  solicitor  protested,  declining  to  bid  more. 
The  sheriff,  who  was  near  by,  was  called  in, 
beard  vrtiat  the  solicitor  had  to  say,  and  ad- 
journed the  sale.  On  the  ndjoumed  day  the 
solicitor  made  the  same  bid,  and  the  deputy 
increased  the  bid,  and,  when  asked  the  name 
of  the  bidder,  gave  the  name  of  Stephen  Crilly, 
of  New  York.  The  solicitor  charged  him  with 
fictitious  bidding  in  order  to  increase  his  fees. 
The  deputy  persisted,  bid  the  property  up 
against  the  solicitor  to  $5,000,  whereupon  the 
solicitor  bid  $100  more,— $5,100,— and  it  was 
struck  off  to  the  complainant.  The  sheriff 
has  charged  commissions  on  $5,100.  The  so- 
licitor claims  that  the  property  should  have 
been  struck  off  to  him  on  the  first  day,  and 
that  the  bidding  by  the  deputy  for  Mr.  Crilly 
was  a  mere  device  to  increase  the  amount  of 
the  sheriff's  fees.  The  affidavits  on  the  part 
of  the  sheriff  show  the  property  to  be  worth 
mncb  more  than  $5,000,  and  that  he  was  au- 
thorized by  Mr.  Crilly  to  bid  that  sum  for  it. 
There  is  no  proof  that  the  sheriff  hunted  up 
Mr.  Crilly  and  induced  him  to  bid,  or  that  he 
was  a  mere  In-e-iponsible  figurehead  for  the 
sheriff.  He  swears  that  he  was  acquainted 
with  the  property  and  authorized  the  bid. 
The  fact  that  the  solicitor  was  willing  to  bid 
$5,100  rather  tlian  let  the  promises  go,  and  the 
fact  that  the  sheriff,  If  he  did  so,  was  able  to  get 
a  responsible  party  to  make  the  bid  of  $5,000, 
indicates  that  the  property  was  of  sufficient 
value  to  make  it  bring  that  much  in  cash  at 
slieriflTs  sale.  For,  under  the  circumstances, 
the  sheriff  would  have  been  personally  respon- 
sible for  Crllly's  bid  If  the  property  had  been 
struck  off  to  him.  And  that  brings  as  face 
.  to  face  with  the  statute  of  March  12,  1880  (2 
Gen.  St.  p.  2111),  which  provides  for  confir- 
mation of  sales  by  sheriffs  under  foreclosure 
proceedings,  and  that  the  sale  "shall  not  be 
confirmed  unless  the  court  is  satisfied,  by  evi- 
dence, that  the  property  lias  been  sold  at  the 
highest  and  best  price  that  the  .same  would 
then  bring  In  caab,  and  such  evidence  may  be 


In  the  form  of  affldavits.**  It  haa  been  heid 
that  this  act  was  not  Intended  to  apply  only 
to  cases  where  there  was  likely  to  be  a  decree 
for  deficiency,  but  to  all  soles.  Insurance  Co. 
v.  Gould,  84  N.  J.  Eq.  417;  Raiboad  Co.  v. 
Scranton,  Id.  429;  Safe-Deposit  Co.  v.  Jenkins, 
40  N.  J.  Eq.  451,  2  AtL  13;  Bethlehem  Iron 
Co.  V.  Philadelphia  &  8.  S.  Ry.  Co.,  49  N.  J. 
Eq.  356,  23  Atl.  1077.  I  thtak  It  may  be 
safely  said  that  the  policy  of  the  law  is  thai 
every  encouragement  shall  be  given  to  sheriffs 
and  other  officers  to  obtain  the  largest  price 
they  can  for  property  sold  by  them.  In  the  con- 
duct of  sales,  with  that  object  In  view,  sberlfls 
are  not  altogether  subject  to  the  control  and 
direction  of  the  plaintiff  or  complainant  In  the 
writ  The  control  which  that  par^  lias  over 
the  writ  does  not  extend  so  far  as  to  enable 
him  to  compel  the  sheriff  to  sacrifice  property 
at  a  sale.  Other  persons  may  be,  and  usu- 
ally are,  Interested,— infants,  lunatics,  and 
others,— who,  by  reason  of  absence  or  other 
circumstance,  are  unable  to  look  after  their 
Interests.  If,  then,  the  sheriff  or  other  officer 
having  the  responsibility  of  conducting  a  sale 
tinder  a  judicial  writ  or  order  sees  that  a  sac- 
rifice is  about  to  be  made,  which  may  be 
avoided  by  an  adjournment.  It  seems  to  mp 
tbat.  In  the  absence  of  other  contrcdllng  cir- 
cumstances. It  Is  not  only  his  right,  but  hii 
duty,  to  adjourn  the  sale.  How  else  can  ho 
make  the  ustial  affidavit  that  the  propertr 
brought  the  highest  and  best  price  tbat  it 
would  bring  In  cash?  This  right  and  duty  of 
the  sheriff  are  not  affected  by  the  circumstanc* 
that  an  Increase  of  the  price  will  increase  his 
fees.  It  may  be  that  one  object  In  making 
sheriff's  fees  in  such  cases  measmably  de- 
pendent upon  the  amount  realized  from  the 
sale  was  to  Incite  the  officer's  diligence  and 
care  In  the  direction  of  piwniring  the  best 
prices  attainable.  If,  then,  the  evidence  in  this 
case  warranted  the  conclusion  that  the  sheriff 
induced  Hr.  Crilly  to  bid,  I  am  far  from  sure 
that  It  would  affect  the  result  I  think  the 
charge  for  adjomiunent  and  commissions  must 
stand. 

The  only  other  objection  is  to  "the  item  of 
$3.50  for  levy  and  return.  In  this  case  th«* 
was  no  levy  or  Inventory  to  be  made,  and 
none  was  made.  The  writ  was  a  special  fieri 
facias  to  sell  certain  lands  therein  descrilied. 
and  certain  shares  of  stock  therein  specified, 
held  by  the  complainant  as  collateral,  and  in 
its  possession.  The  certificate  of  stock  was 
banded  to  the  sheriff,  or  put  within  his  reneh. 
by  the  solicitor,  for  the  purixise  of  sale  anl 
delivery.  In  fact,  there  was  and  ia  in  snoS 
cases  no  nece.«slty  for  the  Issuance  of  a  writ 
of  fieri  facias.  All  sales  by  order  of  the  court 
of  chancery  of  specific  property  already  with- 
in tlio  reach  of  the  court  may  be  made  bv  a 
master,  as  In  partition  cases,  by  a  mere  order 
or  "decree  of  sale.  The  word  "levy,"  in  our 
legal  nomenclature,  Imports  an  actual  selnire 
by  manual  caption  of  goods  and  chattels,  ac- 
companied by  an  inventory  of  the  same,  and, 
in  the  case  of  land,  a  desci-iptlon  thereof,  and 
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no  more.  It  is  true  that  the  word,  In  its 
broader  sense,  may  inchide  the  whole  process 
of  making  the  tnoney  mentioned  In  the  writ  by 
seizure  of  the  goods,  making  a  description  of 
lands,  advertising  them  for  sale,  selling  them, 
and  ooDectlng  the  money.  But  In  practice  it 
has  been  distlaguished  from  an  advertisement 
and  sale,  and  has  been  confined  to  the  actual 
seizure  of  the  property,  either  by  taking  man- 
ual possession,  or  by  statutory  proceeding,  or, 
in  case  of  land,  making  a  description  thereof, 
where  the  property  Is  Incapable  of  manual 
caption.  This  abimdantly  appears  by  -a  pe- 
msal  of  the  various  judicial  deliverances  upon 
the  subject  of  proceedings  under  execution, 
as  found  In  the  reported  cases  which  are  col- 
lected In  Stew.  Dig.  pp.  531,  682,  S34,  and 
his  Supplement,  pp.  300,  301.  And  see  Nelson 
V.  Manufacturing  Ck).,  45  N.  J.  Eq.  594,  17  AU. 
MS;  Delaney  v.  Martin,  51  N.  3.  Law,  148, 16 
Atl.  180.  And  in  the  fee  act  (2  Oen.  St.  pp. 
1446,  1448)  the  sheriff  is  allowed  a  fee  for 
•i«»rTing"  a  writ  of  execution,  another  for  "ad- 
vertlshig,"  and  still  another  for  "selling"  un- 
der it.  By  the  service  here  mentioned  Is 
meant  the  levy  or  seizure  and  making  the  In- 
ventory of  the  goods  and  lands  seized,  as  dis- 
tinguished from  the  sale  of  the  same.  This  dis- 
tinction has  run  through  all  the  acts,  from  the 
act  of  June  13,  1790  (Revisloo  1816,  p.  488), 
the  Bevision  of  1846,  p.  464,  and  that  of  1877. 
But  the  counsel  for  the  sherifl'  relies  upon  the 
act  of  April  18,  1891  (2  Gen.  St.  p.  1456),  by 
which  the  sherUT  is  allowed  $3.50  "for  serving 
every  writ  against  goods  or  lands  and  making 
an  Inventory  and  return."  Tlie  "serving" 
here  provided  for  Is  the  same  '^serving"  pro- 
vided for  In  the  original  act  before  quoted; 
and  the  fee  is  made  $3.50,  instead  of  $1.  pre- 
sumably on  account  of  the  smallness  of  that 
sum  for  making  a  seizure  and  an  inventory. 
It  c«:talnly  does  not  cover  the  advertisement 
and  sale,  for  he  is  allowed  for  each  of  those 
(separately,  and  has  charged  for  them  in  this 
oa.se.  I  do  not  think  that  the  act  Just  cited 
eulnrges  the  scope  of  the  old  act,  but  simply 
Increases  the  amount  of  the  charge,  so  that  the 
charge  is,  in  my  Judgment,  allowed  for  a  sei- 
zure and  inventory.  None  such  were  made  In 
this  case,  and  tlierefore  the  charge  of  ^3.50 
niu.st  be  stricken  out;  but.  as  the  complainant 
failed  In  his  principal  contention.  It  will  be 
without  costs. 


LEE  et  A  T.  BUBSCHlkllDT  BUILDING  & 
WOOD-WORKING  CO.  et  ai. 

(Court  of  Chancery  of  New  Jersey.    June  21, 
1897.) 

FixTURBS— Between  HnKTOAOOR  .and  Hortoaosb. 

Machines  purchased  by  a  corporation,  and 
adapted  to  the  business  which  It  is  organized  to 
carry  on, — "a  general  building  and  wood-work- 
ing bnsiness," — and  placed  by  it  in  its  mill,  and 
fastened  to  tlie  buildmg  to  a  certain  extent,  and 
not  moved  about  from  place  to  place  in  actual 
use,  are  fistnrw. 

37  A.- 


Sult  by  James  H.  Lee  and  others  against 
the  Hubechmidt  Building  &  Wood-Working 
Company  and  another.  Heard  on  bill,  an- 
swer, and  proofs.    Decree  for  complainants. 

Tbomas  N.  McCarter,  Jr.,  for  complainants. 
John  B.  Humphreys  and  George  P.  Rust,  for 
defendants. 

PITNEY,  V.  C.  This  blU  is  filed  by  a  mort- 
gagee of  real  estate  to  enjoin  waste  upon  the 
premises.  The  question  is  as  to  whether 
certain  machinery  In  a  building  on  the  prem- 
ises was  a  part  of  the  realty,  or  was  per- 
sonalty, and  not  subject  to  the  mortgage. 
The  machinery  consists  of  a  boiler  and  en- 
gine, shafting  leading  therefrom,  a  tenoning 
machine,  a  molding  machine,  a  planer,  a 
cross-cut  saw,  a  lathe,  a  Joiner,  and  a  .dado 
machine.  These  machines  were  all  intend- 
ed to  be  used  in  the  preparation  and  manu- 
facture of  rough  lumber  into  various  fonns 
and  ai-tides  used  In  house  building.  The  de- 
fendant corporation  was  organized  on  the 
12th  of  October,  1893.  In  the  certlflcate  of 
incorporation  the  purposes  for  which  it  was 
organized  are  stated  as  follows:  "The  object 
for  which  the  said  company  is  formed  is  to 
conduct  a  general  building  and  wood-work- 
ing business,  to  buy  lands,  and  to  erect  there- 
on buildings  for  manufacturing  purposes, 
and  machinery  necessary  and  incident  there- 
to." The  principal  stockholders  are  two 
brothers  by  the  name  of  Uubschmidt,  who 
were  carpenters  and  builders,  and  before  the 
organization  owned  a  lot  with  an  ordinary 
carpenter  shop  upon  It,  and  Immediately  aft- 
er the  organization  of  the  company  convey- 
ed this  lot  and  carpenter  shop  to  It,  and  then 
proceeded  to  equip  it  with  the  machineiy  in 
question,  which  is  adapted  to  carry  out  the 
objects  of  the  corporation,  namely,  "to  con- 
duct a  general  building  and  wood-working 
business."  The  cause  was  first  brought  be- 
fore the  court  upon  an  application  for  an  in- 
junction, on  bill,  answer,  and  ex  parte  atUda- 
vits,  which  resulted  in  an  interim  restraint. 
Afterwards  the  parties  submitted  the  cause, 
as  on  final  hearing,  upon  the  pleadings  and 
the  affidavits  and  exhibits  for  proof.  The 
answer,  tliough  not  called  for  under  oath, 
is  sworn  to,  but  for  present  purposes  cannot 
be  considered  as  evidence,  since  a  replication 
was  filed.  With  regard  to  the  extent  to 
which  the  machinery  was  fastened  to  the 
building  or  the  earth  the  affidavits  are,  in 
some  respects,  meager,  but  they  show  that 
ttie  boiler  was  merely  set  upon  a  solid  foun- 
dation upon  the  ground.  The  engine  was  fas- 
tened to  wooden  timbers  or  sills  previously 
sunk  in  the  ground,  and  then  fastened  and 
Imbedded  in  broken  stone.  The  shafting  ran 
from  the  engine,  under  the  floor  of  the  car- 
penter shop,  and  the  belting  and  glaring 
came  up  through  the  floor  to  the  different 
machines  that  were  located  in  the  room,  as 
convenience  required,  and  the  machines 
were  fastaaed  to  the  floor  and  to  the  beams 
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in  the  ordinary  way  that  Kucb  machines  are  ' 
fastened,  by  screws  and  boltK  and  braces.  . 
The  allegation  in  the  affidavits  annejced  to 
the  answer  is  that  the  machines.  Including  ' 
the  engine,  are  rather  light  affairs,  and  that  . 
the  fastening  was  simply  to  keep  tifem  ' 
steady,  to  prevent  tuem  from  Jarring  and 
Jumping  about  when  in  motion.  Under  the  ; 
t-ase  of  Blancke  y.  Rogers,  'M  N.  J.  Eq.  HKi, 
unexplained  by  subsequent  cases,  I  should 
have  said  that  they  were  not  fixtures.  But 
that  case  has  been  explained,  and  its  appli- 
cation limited,  by  the  recent  case  of  Feder 
V,  Van  Winkle,  In  the  court  of  errors  and  ap- 
peals, reported  In  .53  X.  J.  Eq.  370,  33  Atl. 
3(10.  I  refer  particularly  to  the  language  of 
the  court  found  on  pages  372-375.  53  N.  J. 
Eq.,  and  pages  399,  400,  33  Atl.  There  is  no 
doubt  that  tlie  machines  here  in  question 
may  all  be  takeu  away  and  set  in  another  . 
building;  but  with  regard  to  that  <iualitr, 
Justice  Van  Syckel.  at  top  of  page  373.  53 
N.  J.  ?>].,  and  page  399,  33  Atl.,  remarks  that 
that  is  not  couduslTe  that  they  are  not  fix- 
tures. He  snys:  "A  steam  engine,  to  take 
on  the  qualities  of  a  fixture,  need  not  be 
made  specially  for  the  building  in  which  it 
is  planted.  It  may,  like  au.v  other  piece  of  ' 
mechanism,  be  removed,  and  used  with  equal 
advantage  in  any  other  establishment  for 
which  it  will  furnish  sufllcient  power."  And 
furtlier  on  he  says:  "There  must  be  actual 
annexation  with  an  intention  to  make  a  per- 
manent accession  to  the  freehold,  but  it  Is  | 
not  necessary  that  there  be  an  Intention  to 
make  the  annexation  perpetual."  Then  adds 
this  significant  remark:  "The  intention  must 
exist  to  Incorporate  the  chattels  with  the  real 
estate  for  the  uses  to  which  the  real  estate 
is  appropriated,  and  tliere  must  be  the  pres- 
ence of  such  facts  and  circumstances  as  do 
not  lead  to,  but  repel,  the  luference  that  it 
is  Intended  to  be  a  temporary  annexation." 
Then  he  says  that  in  Blancke  t.  Rogers  the 
machines  there  "were  movable  In  the  build- 
ing, and  were  moved  about  at  the  conven- 
ience of  the  owner,  and  run  from  different 
parts  of  the  shafting."  He  points  out  that 
the  same  was  true  of  the  machines  In  ques-  I 
tlon  in  the  case  of  Insurance  Co.  v.  Semple, 
38  N.  J.  Eq.  575.  Then  we  have  »>e  case  of 
Kpelden  v.  Parker,  -16  N.  J.  Eq.  25)2,  10  AU. 
21.  also  in  the  court  of  errors  and  appeals. 
Ki'cukiug  of  the  Implements  in  that  case, 
Justice  Van  Syckel,  in  Feder  v.  Van  Winkle, 
says:  "Not  one  of  the  Implements  Involved 
apiieared  to  have  been  specially  adapted  to 
the  place  in  which  it  was  used.  Rome  were 
set  In  the  earth,  and  all  could  have  been  re- 
moved and  applied  to  the  prosecution  of  a 
like  business  elsewhere."  "The  decision," 
he  says,  "must  rest  upon  the  facts  that  the 
appliances  were  actually  annexed;  that  they 
were  adapted  to  and  used  in  the  business 
for  which  the  realty  was  held  by  the  owner; 
that  a  common  purpose  was  to  be  promoted 
by  attaching  the  chattels  to  the  freehold; 
that  the  Just  inference  was  that  the  annexa- 


tion was  intended  to  continue  so  long  as  the 
business  was  prosecuted  on  those  premises, 
and  that  the  enterprise  was  intended  to  be 
permanent  in  the  sense  in  which  that  term 
is  used  In  business  transactions, — permanent, 
as  contradistinguished  from  temporary." 
Applying  those  principles  to  this  case,  I  come, 
not  without  some  hesitation,  to  tbe  conclu- 
sion that  the  articles  In  this  case  are  a  patn 
of  the  realty.  The  period  of  time  for  which 
this  company  was  organixed  was  50  year^i. 
It  deliberateI.T  purchased  these  macLinem 
which  were  adapted  to  the  business  which  It 
was  organized  to  carry  on.  to  wit,  "a  general 
building  and  wood-working  business,"  and 
proceeded  to  place  them  in  this  building. 
They  were  all  fastened  to  the  building  to  a 
ceitain  extent.  None  of  them  were  moved 
about  from  place  to  place  lu  actual  a»e.  and 
these  circumstances  lead  to  the  Just  Infer- 
ence "that  the  annexation  was  intended  to 
continue  so  long  as  the  business  was  prose- 
cuted on  those  premises,  and  that  the  enter- 
prise was  intended  to  be  permanent  in  the 
sense  in  which  that  term  is  used  in  business 
transactions."  It  is  true  that  the  defeodani 
the  manufacturing  company,  and  tUeir  a£^ 
siguee,  Kevitt,  to  whom  tliey  have  attempted 
to  convey  these  articles  of  machinery,  declare 
positively  that  it  was  not  their  intention  to 
annex  them  to  the  freehold,  but  I  cannot  take 
such  declaration  as  sufficient  to  overcome  the 
Just  and  necessary  inference  to  be  drawn  from 
the  circumstances  above  stated.  I  will  ad- 
vise a  decree  for  an  injunction,  to  continue 
until  the  complainants'  mortgages  are  paid 
and  satisfied. 


In  re  LIVIXOSTON'S  WILL. 

(Prerogative  Court  of  New  Jersey.     June   22, 
1897.) 

WiM VAJ.iniTY— TFBTAMRNTABr  CaPACITT. 

1.  Mere  iRiiorance  by  fpBtatrix  of  the  kind  or 
amount  of  Iver  property  will  not  invalidate  her 
will,  but  only  ignorance  resultiuir  from  a  nieiital 
iucaimcity  to  comiireheiul  the  kind  and  amooiit 
thereof. 

2.  Testatrix  lieing  capable  of  makinf;  a  will, 
and  no  fraud  bavins  been  practiced  on  her  by 
whicli  she  n-as  misled  into  signing  what  she  <li  I 
not  want  to.  and  siic  having  had  every  ojifNtr- 
tnnity  to  know  the  contents,  it  is  immatcrl:il 
that  the  will  so  drawn  varied  from  her  instnio- 
tions  therefor. 

Appeal  from  orphans'  court,  Morris  county: 
Cutler,  Judge. 

In  the  matter  of  the  probate  of  the  will  of 
Anna  H.  Livingston.  From  a  decree  admit- 
ting to  probate  iier  will  of  March  15.  18u«;. 
Charles  W.  Hunt  and  otliers  api)eaL  Af- 
firmed. 

Stephen  H.  Little,  for  appellants.  Alfred 
Mills  and  P.  B.  rierson,  for  respondent. 


R£EI>.  Vice  Ordinary.     Tlie  record  sent  np 

sho\\'S  the  following  transactions  before  the 
surrogate  and  orphans'  court:    On  September 
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28,  1896,  Henry  De  Peyster,  who  was  named 
as  executor  In  the  will  prob.ited,  filed  a  pe- 
tition with  the  Burrogatc  of  Morris  county  ap- 
pl}'lng  for  probate  of  that  instmment.     On 
Soptembec   18,    and    again    cm    December   5, 
1896,  Charles  W.  Hunt  filed  a  caveat  against 
its   admission  to  probate.     On  December  5, 
18S)6,  the  said  Charles  W.  Hunt  and  on  De- 
cember 14,  1896,  Cornelia  De  Peyster  Black, 
Emily  M.  Lovell,  and  Louisa  E.  Pitman,  filed 
petitions    applying    for    the    probate    of    an 
earlier  will  of   Anna   H.   Livingston,    which 
will.  It  was  alleged,  had  been  executed  on 
March  25,  1889,  with  a  codicil  executed  Feb- 
ruary 11,  1892,  and  in  which  will  the  petition- 
eni  had  been  named  as  legatees,  and  which 
will.  It  was  alleged,  had  been  destroyed.     On 
I>eoember  7,  1896,  Wilson  De  Peyster,  one  of 
the  legatees  under  the  will  of  March  15,  1896, 
filed  a  caveat  against  the  admission  to  pro- 
bate of  the  alleged  will  of  1889  and  codicil  of 
1802.     Citations  seem  to  have  been  issued  by 
the  surrogate  in  the  matter  of  the  caveat  of 
diaries  W.  Hunt  against  the  admission  of  the 
will  of  1896  for  the  appearance  of  parties  be- 
fore the  orphans'  court  on  December  7,  1890. 
Citations  were  also  issued  in  the  matter  of 
the  caveat  of  WilKon  De  Peyster  to  tlie  ad- 
mission to  probate  of  the  former  will  and 
codicil,— some  for  appearance  of  parties  be- 
fore the  same  court  on  Tuesday,  Deceml)er 
22,  1896,  and  others  for  appearance  on  Janu- 
ary 12, 1897.    On  January  12, 1897,  the  hearing 
bepan  upon  the  Issue  raised  by  the  cavent  of 
Hunt  to  the  will  of  1896.     That  this  was  the 
iRfine    then    tried    clearly   appears    from    the 
transcript  of  the  evidence  taken  In  the  cause, 
as  well  as  the  transcript  of  the  orphans'  court 
returned   in    this   appeal.     I    mention    these 
facts  because  of  an  insistence  made  by  the 
counsel  of  the  caveators  against  the  will  of 
1896,  and  of  the  prot>onents  of  tlie  will  of 
1889,  during  the  trial  in  the  court  below,  and 
now  repeated  in  this  court.     This  Insistence 
it!  tbat  upon  this  hearing  it  was  within  the 
ix>wer  of  the  orphans'  court  not  only  to  re- 
fuse probate  of  the  will  of  1896,  but  to  grant 
probate  of  the  wIU  of  1889  and  Its  codicil. 
Assuming  that   the  onihans'   coui-t  had  the 
power  to  admit  to  probate  a  destroyed  will,  I 
tbtnk  It  was  entirely  within  the  power  of 
that  court  to  have  consolidated  the  two  pro- 
c-eedlngs  so  Intimately  related,  and  to  then 
liave  taken  testimony  to  be  used  upon  both 
proceedings.    The  court  could  certainly  have 
done  BO  with  the  consent  of  all  parties,  but 
there  was  no  such  consent  to  this  course  of 
action,  and  the  court  refused  to  regard  the 
proceeding  as  one  for  the  trial  of  the  validity 
of  tbe  first  will  and  codicil.     In  this  I  think 
the   court  was  clearly  right.     But,   whether 
ri^b.t  or  wrong,  the  Judicial  conduct  doeA  not 
affect  tbe  decree  now  questioned,  unless  the 
court  was  in  error  in  admitting  the  will  of 
1886   to  probate.     If  the  last  will  Is  a  valid 
Instrument,  it  revoked  the  previous  will  and 
its  codicil.     I  may,  however,  remark  that  the 
due  execution  of  the  will  of  1889  and  cotllcil 


of  1892  seems  to  have  been  provable  because 
the  existence  of  such  a  will,  duly  executed, 
was  an  Important  bit  of  testimony,  in  two 
aspects.  It  was  material— First,  in  establish- 
ing the  footing  of  the  caveators  who  would 
have  taken  imder  its  provisions,  if  valid;  sec- 
ond, in  showing  a  previous  intention  of  the 
testatrix  to  benefit  the  caveators,  which  in- 
tention was  frustrated  by  the  later  will.  In- 
asmuch as  the  attack  upon  the  later  will  was 
made  upon  the  ground  of  the  mental  incapa- 
bility of  the  testatrix  to  execute  a  will  In 
1890,  her  previous  expression  of  an  intention, 
the  diverse  of  that  expressed  in  the  later  wlU, 
was  evidential  upon  the  question  of  her  sanity 
when  the  last  In.stnnnent  was  executed.  But 
the  proof  of  the  execution  of  the  former  will 
seems  to  have  been  profTered,  not  for  that 
purpose,  but  for  the  sole  puniose  of  havmg 
It  admitted  to  probate,  and  In  the  light  of  the 
offer  the  profTer  was  overruled.  That  will, 
however,  seems  to  have  been  used  in  the  trial, 
as  if  executed,  as  freely  as  if  It  was  In  evi- 
dence for  all  the  i)urposes  for  which  it  would 
have  been  useful  if  properly  proved.  Its 
teiiHR  are  set  out  In  the  papere  before  me, 
and  I  will  so  use  It  I  will  now  proceed  to 
consider  the  (iit^><tion  in  respect  to  the  validi- 
ty of  the  will  of  1896. 

The  testatrix  was  89  years  old  when  she 
executed  this  will.  The  Insistence  of  the  coim- 
sel  for  tlie  caveators  Is  that  her  mind  was  sound 
when  she  made  the  codicil  on  February  11, 
1892,  but  that  soon  after  that  date  she  had 
a  severe  attack  of  pnemnouia,  which  prostrated 
her  physically,  and  so  affected  her  mentally 
that  In  1896  slie  was  deprived  of  testamentary 
capacity.  It  is  not  disputed  that  during  the 
last  four  years  of  her  life  the  testatrix  was 
physically  disabled  In  several  respects.  She 
was  a  little  hard  of  hearing.  She  had  in- 
cipient cataracts,  so  that  she  could  not  read, 
but  could  see  sufficiently  to  play  games.  She 
had  trouble  with  her  throat,  so  that  she  could 
not  articulate  disthictly,  and  had  some  dlffleu'ity 
in  swallowing  her  foo:l.  She  was  also  subject 
to  spells  of  prolonged  drowsiness,  which,  how- 
ever, did  not  amotmt  to  coma.  On  the  otlier 
hand.  It  Is  proved  by  her  attendant  phj'siclan, 
her  relatives,  and  by  several  disinterested  wit- 
nesses who  visited  her  at  intervals  up  to  the 
time  of  her  death,  that  the  testatrix,  for  a  lady 
of  her  age.  was  very  Intelligent,  of  quick 
mental  perception  and  vivacious  temperament 
She  had  traveled  much  and  read  much,  and 
when,  by  her  physical  infirmities,  she  was  se- 
cluded from  the  world  and  shut  off  from  read- 
ing, she  enjoyed  the  visits  and  conversation 
of  her  friends  and  relatives,  and  listened  to 
the  reading  of  the  newspapers  and  books, 
amusMKi  herself  with  games,  and  propounded 
conundrums,  and  like  trifles,  to  which  any 
person  confined  to  the  narrow  world  In  which 
she  was  comjielled  to  live,  however  Intelligent 
would  naturally  resort  Slie  erjnytd  the  rere- 
tition  of  sermons  heard  by  a  friend  of  hers. 
She  engaged  in  tbe  discussion  of  books.  She 
was  Intelligently  Interested  In  current  affnir.s, 
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about  wfaicrh  she  loved  to  bear.  Indeed,  the 
teetimony  is  go  destitute  of  any  substantial  at- 
tack upon  her  sanity  or  mental  ability  that 
it  Is  difilcult  to  deal  in  detaU  with  the  point 
urged  against  her  testamentary  c»p.)Clty.  Tin 
testimony  of  the  two  medical  expe;  ts  prodncdd 
by  the  caveators  was  based  upon  a  hypotheti- 
cal case  which  omitted  so  many  elements  of 
fact,  as  I  find  them  to  exist,  as  to  render  their 
(pinions  absolutely  worthless.  The  only  other 
important  witness  is  Mrs.  Chad  well,  who  denlss 
the  mental  capability  of  the  testatrix.  Her 
opinion  is  based  upon  the  playfulness  of  the 
nurses  tcxwards  the  testatrix,  the  reticence  of 
the  testatrix  when  the  witness  visited  her, 
her  difficulty  in  eating,  her  interest  in  a  doll, 
and  her  economy  in  dress,  followed  by  more 
profusenoss  of  expenditure.  But  all  these 
points,  when  viewed  in  the  light  of  the  other 
testimony,  seem  of  little  Importance.  Her 
throat  trouble  made  eating  difficult  and  talking 
onerous.  The  doll  was  one  brought  in  by  one 
of  her  attenilants,  and  attracted  the  interest  of 
the  testatrix  by  its  peculiarity.  The  endeaiv 
ing  terms  used  by  her  attendants,  as  well  as  by 
her  relatives,  towards  her.  indicated  nothing 
beyond  the  fact  that  she  was  an  invalid,  af- 
fectionate and  amiable,  and  physicnry  required 
kindly  ofllces.  In  the  face  of  the  overwhelm- 
ing testimony  that  all  these  things  were  the 
Incidents  of  the  invalid  pliysical  condition  of 
the  testatrix,  and  of  the  secluded  world  in 
which  she  was  compelled  to  live,  and  of  the 
affectionate  relations  between  her  and  her 
nurses  and  kindred  and  friends,  and  In  face 
of  the  testimony  that,  up<m  all  current  affairs 
in  which  an  intelligent  lady  is  interested,  she 
was  acute,  bright,  and  companionable,  the  in- 
cident of  the  doll,  and  the  endearing  words  and 
ways  of  the  nurses  and  friends,  seem  trivial. 

It  is  said  that  she  did  not  comprehend  the 
extent  and  character  of  her  property,  but  left 
Its  management  and  the  payment  of  her  bLls 
In  the  exclusive  charge  of  Henry  De  Peyster, 
one  of  the  legatees.  But  she  was  a  widow, 
and  had  for  years  left  the  management  of  her 
property  to  others.  She  undoubtedly  knew  the 
estimated  value  of  her  property,  and  that  was 
all  that  waa  essential  hi  makhig  a  will  of  the 
general  character  of  this  Instrument.  In  leav- 
ing the  management  of  her  estate  to  the  con- 
Alential  care  of  a  bustoeas  relative,  she  did 
what  most  women  unacquainted  with  business 
affairs  would  naturally  do.  But  it  is  not  ignor- 
ance of  the  Idnd  or  amount  of  proiwrty  owned 
by  the  testatrix  which  Invalidates  her  will,  but 
Ignorance  resulting  from  a  mental  incapacity 
to  comprehend  the  kind  and  amount  of  such 
property.  That  this  lady.  If  she  did  not,  cou'd 
have  comprehended  the  nature  of  her  estate, 
is  to  my  mind  indisputable. 

It  is  said,  again,  that  her  instructions  were 
not  followed  in  drafting  the  will;  that  her 
express  wish  was  th&t  the  grand  nephews  and 
nieces   should    share   alike,    and   the   grand 


nephews  and  nieces  should  take  their  parents 
share;   and  that  the  will,  as  drafted  and  exe- 
cuted, does  not  carry  into  effect  that  wish.      I 
do  not  see,  however,  why  the  will  does  not  ef- 
fect that  purpose.     Bat,  whether  it  doe.^   or 
not.  If  she  was  capable  of  making  a  wHI,  and 
there  was  no  fraud  practiced  upon  her  by  which 
she  was  misled  into  signhig  wliat  she  did  not 
wish  to  sign  (and  there  is  no  proof  of  frauJ 
in  this  case),  it  would  not  matter  what  varia- 
tion there  may   be  between  the  Instructions 
and  the  executed  instrument     Now,  that  she 
had  every  opportunity  afforded  her  of  knowing 
the  contents  of  that  instrument  seems  entirely 
clear.     Every  reasonable  precaution  was  taken 
that  the  testatrix  should  understand  Ita  pro- 
visions.    It  was  executed  In  the  presence  at 
the  family  physician,  who  says  that  tie  slowly 
read  the  will  to  her.     He  says  he  adced  liei 
if  she  wished  to  make  that  will,  and  ahe  re- 
plied  that  she   did.     He  says   he  aske-i    her 
why;   she  replied  that  slie  particu'ariy  wia-iel 
to  remember  her  nurses,  Carrie  and  'Mary.    6h  ■ 
then  mentioned  her  nephews  and  nieces,  and 
said   she   wanted   them   to   share  alike.     Sli.' 
mentioned  no  one  by  name,  except  Carrie  and 
Mary.     The  doctor  says,  "I  repeated  the  qn  s- 
tlon  a  number  of  times,  so  that  I  was  p^rfecily 
sati.'ified  that  she  knew  Just  exactly  wliat  she 
wanted  to  have  done."     Wilson  De  I'eysttr. 
to  whom  she  gave  her  Instructions  for  the 
will,  and  who  had  it  drawn  by  his  lawyer,  says 
that  before  he  handed  the  wlU  to  her  he  ai^ked 
her  to  repeat  her  instructlonB,  which  she  did; 
that  he  then  read  the  will  slowly  over  to  her, 
and  then  gave  the  will  to  her,  and  on  the  ne  vt 
day  (March  15th)  it  was  executed.     He  sajK 
ttiat  about  an  hour  after  she  executed  this  will 
she  told  him  that  she  had  made  a  win  seTenil 
years  ago.     In  the  evening  she  said  to  him. 
"I  want  you  to  tell  Henry  [De  Peyster,  her 
nephew  and  busfaiess  agent]  to  loeik  among  my 
papers  for  my  old   will,  and  either  bring  it 
down,  or  give  it  to  you  to  bring  down."    The 
will   was  actually   in  the  custody   of   F'lank 
liord,  tlie  nephew  ot  her  old  business  managvr. 
who  had  died.     He,  upon  a  written  order  ttnm 
the  testatrix,  delivered  it  up.     The  will  wa^ 
brought  to  Morristown,  and  in  the  presence  of 
Dr.   Pieison,   who  came  by  directioD  of  tht* 
testatrix.  It  was   destroyed.     Now,   what  hi- 
duoed  her  to  change  her  mind  in  regard  to  the 
disposition  of  her  property,  between  Febma'y 
11,  1892,  and  March  15,  1806.  I  do  not  know. 
That  the  change  of  her  Intention  was  not  ih.* 
vagary  of  an  insane  or  Imbecile  mind.  1  an 
sure.     That  the  change  of  intention  was  nut 
produced  by  fraud  or  undue  inflUHice.   I  am 
equally   8nr&    The  decree   be'.ow,   admit  i  f 
this  will  to  probate,  should  be  afflmed.    In 
respect  to  the  cross  appeal  from  that  part  <rf 
the  decree  of  the  orphans'  court  wh!cfa  a3ovei 
counsel  fee  to  the  caTeotor,  I  will  alBnn  Korb 
allowance,  but  no  counsel  fee  to  the  coaniei  cf 
the  caveator  will  be  aUowed  in  tiiis  coort. 
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HOOKEn  v.  HOOKER. 

(Court  of  Chancery  of  New  Jersey.     Jnne  24, 

1897.) 

DlVOKCI— JURISDICTKIX— ReSJOESCE. 

Under  a  statute  requiring  two  years'  actual 
residence  to  confer  jurisdiction  in  proceedings 
for  divorce,  where  a  wife,  being  a  resident  of 
New  York,  comes  to  New  Jersey  on  abandon- 
ment by  her  husband,  but  with  no  idea  of  mak- 
ing it  her  home,  she  does  not  become  a  resident 
of  the  state,  so  that  two  years  thereafter  she 
can  maintain  a  iuU  for  dirorce. 

Petition  by  Jennie  F.  R.  Hooker  against 
Walter  H.  Hooker  for  a  divorce.  From  the 
order  of  the  master  refusing  the  petition  on 
the  ground  of  the  failure  of  petitioner  to  es- 
tablish a  residence  in  New  Jersey  two  years 
preceding  the  filing  of  the  petition,  the  pe- 
titioner appeals.     AflSrmed. 

iNiisic  S.  Taylor,  for  petitioner. 

PITNEY,  V.  C.  I  hare  carefully  examined 
tbis  case,  and  the  argument  of  the  counsel  for 
the  petitioner,  and  come  with  some  regret  to 
tlie  conclusion  that  the  conclusion  of  the  mus- 
ter was  right,  and  that  the  petitioner  had  not 
been  a  resident  of  this  state  two  years  when 
her  bin  was  filed.  Residence,  for  the  purpose 
of  dlTorce,  In  New  Jersey,  means  domicile; 
and  It  is  of  the  utmost  Importance  in  this 
case,  because,  without  such  domicile,  there 
is  no  jurisdiction,  there  havlug  been  no  per- 
sonal service  within  the  jurisdiction.  The 
husband  and  wife  nerer  lived  In  New  Jersey 
before  the  marriage,  and  were  both  residents 
of  New  York.  Tliey  were  married  In  New 
York,  and  the  Initlatoiy  desertion  took  place 
In  New  York,  only  two  or  three  months  aft- 
er the  marriage.  Shortly  afterward^  the 
complainant  came  to  New  Jersey.  Siie  was 
a  young  woman.  Her  parents  reside  in  New 
Tork.  She  came  here  simply  to  avoid  the 
mortification  resulting  from  her  contact  with 
ber  old  friends  and  acquaintances,  and  to  re- 
cuperate from  the  nervous  prostration  due 
to  the  outrageous  conduct  of  her  husband. 
It  Is  plain,  from  her  own  testimony,  and 
from  that  of  her  mother,  that  when  she 
flr»t  came  here  she  had  no  idea  of  making 
New  Jersey  her  borne  or  clianglng  her  domi- 
cile. She  came  here  on  the  20th  of  Novem- 
ber, 18M,  and  the  bill  was  filed  on  the  28d 
of  November,  1896.  It  is  possible  that  at 
M>me  time  during  those  two  years  she  did  de- 
termine to  make  New  Jersey  her  home,  but 
that  determination,  if  it  ever  was  made,  cer- 
tainly was  not  made  two  years  before  the  bill 
was  filed. 


HAMILX.  V.   INVENTORS'   MANTTF-G   CO. 
et  al. 

(Court  of  Chancery  of  New  Jersey.     June  28, 
1897.) 

CoVBSAST  OP  WaRKAXTT — MoKTGAOES— EsTOPPEI- 

A  grantor  is  not  estopped  by  his  covenant 
of  warranty  from  enforcing  an  existing  mortgage 
ou  the  property  which  is  afterwards  assign^  to 


him,  it  having  been  expressly  understood  when 
the  deed  was  made  that  the  property  was  sold 
subject  to  such  mortgage,  and  ttie  consideration 
having  been  agreed  ou  with  that  understanding. 

BUI  by  C.  Frank  HamlU  against  the  Invent- 
ors' Manufacturing  Company  and  others. 
Complainant  moves  to  strike  out  so  much  of 
the  answer  as  reserves  exceptions,  and  denies 
combinations  and  confederacy,  against  the  pro- 
visions of  rule  214;  also  to  strike  out  the  en- 
tire answer,  and  for  a  decree  that  the  mort- 
gage of  complainant  la  a  prior  lien  to  that  of 
defendant  Blake.    Denied. 

The  bill  Is  filed  by  Hamill  to  foreclose  a 
mortgage  made  to  him  on  March  14,  1894,  by 
the  InvMitors'  Manufacturing  Company,  the 
then  owners  of  the  mortgaged  premises.  The 
bill  then  sets  out  that  the  premises  were  for- 
merly owned  by  Jesse  T>ake  and  Daniel  It.  Rls- 
ley,  and  that  they,  while  such  owners,  on  April 
16,  1883,  gave  a  mortgage  thereon  to  Sommers. 
Robinson,  and  Frambes,  to  secure  the  sum  of 
?325;  that  afterwards,  on  September  13,  1888, 
Messrs.  Lake  and  Rlsley  sold  the  mortgaged 
premises  to  the  Inventors'  Manufacturing  Com- 
pany, by  a  deed  containing  a  covenant  of  gen- 
eral warranty;  that  on  April  1,  1892,  Sommers, 
Robinson,  and  B'rambes  assigned  the  above- 
m«itloned  mortgage  to  Lake,  one  of  the  former 
owners,  who  had  joined  with  Rlsley  In  selling 
the  mortgaged  premises  to  the  Inventors'  Man- 
ufacturing Company.  On  March  14,  1894,  the 
Inventors'  Manufactming  Company  executed  a 
mortgage  to  the  complainant,  which  mortgage 
is  being  foreclosed  by  the  present  suit.  On 
August  17,  1890,  Mr.  Lake,  the  then  holder  of 
the  first-mentioned  mortgage,  assigned  the 
same  to  Mr.  Blake.  The  bill  claims  that  the 
mortgage  of  complainant  made  on  March  14, 
18l>4,  is  superior  to  rank  to  the  previously  exe- 
cuted mortgage  for  ?325,  executed  on  April  16, 
1883.  The  theory  upon  which  this  claim  rests 
is  that  Lake  had  given  a  general  warranty 
deed  to  the  Inventors'  Manufaeturlng  Compa- 
ny; that  he  afterwards  bought  this  mortgage, 
which  was  an  incumbrance  upon  the  premises 
when  he  gave  his  deed;  that,  by  force  of  his 
covenant,  he  would  have  been  estopped  from 
enforcing  the  mortgage  against  the  grantee  un- 
der that  deed;  and  that  he  Is  now  estopped 
from  setttog  it  up  as  an  incumbrance  against 
the  second  mortgagee,  who  holds  in  privity 
with  the  original  grantee.  The  answer  to  the 
bill,  while  admitting  the  order  of  the  creation 
of  the  incumbrances,  and  the  execution  of  the 
deed  and  assignments,  as  8tate<l  in  the  bill,  sets 
up  that  the  mortgage"  by  Rlsley  and  Lake  to 
Sommers,  Robinson,  and  Frambes  was  a  pur- 
chase-money mortgage,  and  was  on  record 
when  Hamill  made  his  loan  to  the  Inventors' 
Manufacturing  Company,  and  took  his  mort- 
gage. It  further  asserts  that  the  property  was 
conveyed  by  Rlsley  and  Lake  to  the  Invent- 
ors' Manufacturing  Company,  subject  to  the 
Robinson  mortgage,  and  that,  although  the 
mortgage  was  not  mentioned  In  the  deed.  It 
was  expressly  understood  by  and  between  xne 
grantors  and  grantees  that  the  property  was 
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sold  subject  to  the  said  mortgagp,  and  that  the 
purchase  money  agreed  upon  between  the  par- 
ties thereto  was  with  ttiat  understanding. 

C.  L.  Cole,  for  the  motion.  Allen  B.  Endi- 
cott,  opposed. 

REED,  v.  C.  (after  stating  the  facts).  The 
first  objection  talcen  to  the  answer  must  pre- 
rall,  as  this  part  of  the  pleading  Is  prohibited 
by  rule  214.  The  general  motion  to  strllce  out 
the  entire  answer,  as  containing  no  defense 
to  the  facts  set  up  in  the  bill,  raises  a  question 
of  Importance.  The  ground  upon  which  the 
mortgage  by  Lalie  to  Blake  (which  will  here- 
after be  called  the  "Bhilce  mortgage")  is  sought 
to  be  subordinated  to  the  mortgage  made  to 
Hamlll  by  the  Inventors'  Manufacturing  Com- 
pany (which  mortgage  will  be  called  the  "Ham- 
lll mortgage"),  as  has  been  already  stated,  is 
that,  this  mortgage  having  come  to  the  hands 
of  Lake,  who  liad  warranted  to  his  grantee,  the 
Inventors'  Manufacturing  Company,  the  title  of 
the  mortgaged  premises,  the  court  will,  for  the 
purpose  of  preventing  circuity  of  action,  refuse 
to  Lake  the  right  to  sell  the  property  to  pay 
this  mortgage,  when  It  appears  that  the  Invent- 
ors' Manufacturing  0)mpany  can  turn  aroimd 
and  recover  the  amount  of  the  mortgage  by  an 
action  upon  Lake's  covenant  of  warranty.  It 
Is  Insisted  that  the  assignee  of  Lake  and  the 
mortgagee  of  the  Inventors'  Manufacturing 
(Company  stand  in  the  same  position  as  the 
original  parties.  The  cases  cited  in  support  of 
the  first  contention  are  Van  Riper  v.  Williams, 
2  N.  J.  Bq.  407,  Bank  v.  Pinner,  25  N.  J.  Eq. 
405,  and  Stiger  v.  Bacon,  29  N.  J.  Eq.  442,  to 
which  may  be  added  the  cases  of  Woodruff  v. 
Depue,  14  N.  J.  Eq.  168,  White  v.  Stretch.  22 
N.  J.  Eq.  76,  and  Dayton  v.  Dusenbui-y,  25  N.  J. 
Eq.  110.  In  each  of  these  cases  a  purchase- 
money  mortgagee  was  foreclosing  his  mort- 
gage, and  he  had  conveyed  the  mortgaged 
premises  with  covenants  against  incumbran- 
ces, while  a  previous  incumbrance  remained 
upon  the  property.  It  was  held  that,  In  a  suit 
to  foreclose  his  mortgage,  he  must  liquidate  the 
previous  Incumbrance,  or  that  there  should  be 
deducted  from  the  amount  due  him  a  sum 
equal  to  the  amount  of  the  existing  Incum- 
brance. 

Now,  while  neither  of  the  mortgages  in  the 
present  case  are  purchase-money  mortgages, 
still  the  principle  upon  which  the  court  acted 
In  the  cases  mentioned  is  thought  by  counsel 
to  control  In  the  present  Instance;  for  the  ac- 
tion of  the  court  In  those  cases  was  based 
upon  the  principle  of  avoiding  circuity  of  ac- 
tion. The  question  is  whether  the  applica- 
tion of  this  principle  will  reach  the  result  In- 
sisted upon  by  the  counsel  of  Hamlll.  It  Is 
to  be  observed  that  It  is  tlie  Blake  mortgage 
which  was  the  incumbrance  upon  the  proper- 
ty at  the  time  that  the  covenant  of  warranty 
was  executed  by  RIsley  and  Lake,  and  that 
neither  Lake  nor  his  assignee,  Blake,  is  fore- 
closing the  mortgage,  or  bringing  an  action 
In  ejectment  to  obtain  possession  of  the  mort- 


gaged premises.  It  is  to  be  observed,  further, 
that  the  covenant  in  the  deed  of  Lake  and 
RIsley  to  their  grantees  of  the  mortgaged 
premises  is  a  covenant  of  warranty  of  title 
only.  Of  this  covenant  there  Is  no  breach 
until  there  is  an  actual  or  constructive  evic- 
tion. No  right  to  sue  for  Its  breach  accrued, 
or  would  accrue,  until  Blake  or  his  assignee 
took  steps  in  respect  to  this  mortgage  which 
would  end  in  the  eviction  of  the  owners  of 
the  equity  of  redemption  from  the  mortgaged 
premises.  It  Is  true  that.  In  the  cases  cited, 
it  does  not  appear  tlmt,  at  the  time  the  pur- 
chase-money mortgage  was  foreclosed,  there 
was  in  operation  any  proceeding  to  enf<»ve 
the  previous  Incumbnmce.  The  Incumbran- 
ces were  either  prior  mortgages,  municipal  as- 
sessments. Judgments,  or  tax  liens.  But  in 
each  of  these  cases,  among  the  covenants 
given  by  the  foreclosing  mortgagee,  was  a 
covenant  against  Incumbrances,  which  cov- 
enant was  broken  as  soon  as  made;  and  so 
the  right  of  action  against  the  mortgagee  up- 
on his  covenant  had  accrued  at  the  moment 
when  he  began  his  foreclosure  suit.  This  cir- 
cumstance is  not  alluded  to  as  a  ground  of  de- 
cision in  those  cases,  nor  will  It  entirely  recon- 
cile this  line  of  cases  wfth  other  cases  in  this 
court.  I  aUude  to  those  cases  in  which  it 
has  been  held  that,  in  a  suit  to  foreclose  a' 
purchase-money  mortgage,  it  cannot  be  suc- 
cessfully set  up  that  the  mortgagee  had  sold 
the  property  with  covenants,  and  that  there 
was  an  outstanding  claim  of  title,  or  defect 
of  title,  or  even  an  Incumbrance.  This  doc- 
trine was  hild  down  in  the  leading  case  of 
Shannon  v.  Marselis,  1  N.  J.  Eq.  413,  decided 
by  Ciiancellor  VroMn.  In  that  case  there 
was  a  covenant  of  warranty.  The  chancel- 
lor said:  "When  there  is  a  mere  allegation  of 
an  outstanding  title  or  incumbrance,  the  court 
will  not  Interfere,  but  leave  the  party  to  hla 
remedy  on  the  covenant.  But  when  there 
is  an  evictloo,  or  even  an  ejectment,  brought. 
the  court  will  interfere.  In  this  case  the  first 
mortgagee  is  prosecuting  his  claim  (this  wa-i 
the  mortgage  which  constituted  the  incum- 
brance), all  the  parties  are  here,  and  Justice 
can  be  done."  The  doctrine  laid  down  in 
this  case  was  followed  in  the  case  of  Van 
Waggoner  v  McEwen,  2  N.  J.  Eq.  412.  in 
re8])ect  to  an  alleged  outstanding  claim  to 
part  of  the  premises,  where  there  had  been 
no  eviction  and  no  action  was  pending.  The 
same  doctrine  was  also  held  in  Lang's  Adm'r  v. 
I»ng,  14  N.  J.  Eq.  462,  and  in  Hlle  v.  Davison. 
20  N.  J.  Eq.  228.  In  Jaqnes  v.  E.sler,  4  N. 
J.  Eq.  461,  tlie  deed  contained  co\-enants  of 
warranty  and  seisin,  and  the  foreclosure  uf 
a  purchase-money  mortgage  was  stayed  un- 
til the  determination  of  an  ejectntent  suit 
which  had  been  already  brought  by  one  claim- 
ing a  paramount  title.  So  the  rule  Is  entin'ly 
established  that  the  allegation  of  an  outstand- 
ing title  is  no  defense  In  a  suit  to  foreda:^  a 
purcliase-money  mortgage,  unless  there  Is  an 
eviction  or  an  action  to  evict  actually  pend- 
ing.   And  this  doctrine  has  been  ai^lied  to  the 
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existence  of  an  Incumbrance,  even  when  there 
was  a  covenant  against  Incumbrances.  In 
(ilenn  v.  Whipple,  12  N.  J.  Eq.  50,  where  there 
was  a  covenant  aj^alnst  Incumbrances,  a  claim 
of  dower  In  the  mortgaged  premises  was  held 
to  be  no  def^ise  In  a  suit  to  foreclose.  In  the 
present  case,  as  already  remarked,  the  mort- 
gage which  is  being  foreclosed  Is  not  the 
mortgage  which,  if  enforced,  would  cause  a 
breach  of  the  covenant  of  warranty.  Blake, 
the  assignee  of  the  last-mentioned  mortgage, 
la  quiescent.  He  has  neither  brought  an  ac- 
tion of  ejectment  nor  a  suit  to  foreclose.  In 
this  condition  of  affairs,  no  action  would  lie 
against  Risley  and  Lake,  by  their  grantees, 
the  Inventors'  Manufacturing  Company,  for 
breach  of  the  covenant  of  warranty.  It 
would  seem,  therefore,  that  the  doctrine  upon 
which  the  first  group  of  cases  was  decided 
will  not  support  the  present  InsLstence,  that 
In  this  suit  to  foreclose  the  last  mortgage  the 
first  or  Blake  mortgage  should  be  subordinat- 
ed to  the  HamiU  mortgage. 

But  it  remains  to  consider  whether  the  re- 
sult sought  does  not  follow  from  another  view 
of  the  posture  of  affairs  presented  by  the 
pleadings,  in  view  of  another  rule,  which  bad 
its  origin  In  the  desire  of  courts  of  equity  to 
prevent  circuity  of  action.  The  query  sug- 
gested is  whether,  when  the  Interest  of  the 
mort>;agees  In  the  Blake  mortgage  fell  into 
the  hands  of  T^ke  (a  Joint  covenantor  with 
Klsley  in  the  grant  to  the  Inventors'  Manufac- 
turing Company),  the  mortgagee's  interest  did 
not  pass  to  the  Inventors'  Manufacturing 
Company,  under  the  rule  that  If  a  man  grant 
land  with  warranty,  and  afterwards  acquires 
a  title,  this  after-acquired  title  inures  to  the 
benefit  of  the  grantee.  Gough  v.  Bell,  21  N. 
J.  Law,  157;  Moore  v.  Rake,  26  N.  .7.  Law, 
.574;  Brundred  v.  Walker,  12  N.  .T.  Eq.  140; 
Vreeland  v.  Blauvelt.  23  N.  J.  Eq.  483;  Mat- 
thieesen  &  Wiechers  Sugar-Refining  Co.  v. 
Mayor,  etc.,  26  N.  J.  Eq.  247.  Under  the  doc- 
trine of  estoppel,  which  precludes  the  grantor 
or  bis  privies  from  asserting  an  after-acquired 
title  against  a  grantor  and  his  privies,  it  would 
seem  that  Lake  was  estopped  from  foreclosing 
bis  equity  at  redemption  In  the  land  which 
he  had  conveyed  to  the  Inventors'  Manufac- 
turing Company.  It  Is  true  that  a  mort- 
gagee's Interest  is  of  an  anomalous  character. 
By  itself  it  cannot  be  conveyed,  and  a  deed 
made  by  Lake  to  the  Inventors'  Manfnacturing 
Company  of  his  Interest  as  mortgagee  would 
have  i)assed  nothing.  Devlin  v.  Collier,  .53  N. 
J.  liBW,  422,  22  AU.  201.  Nevertheless,  I  think 
that  his  acquired  lien,  accruing  by  his  pnr- 
cliase  of  the  mortgage,  coalesced  with  the 
equity  of  redemption;  and  they  became  uierged 
by  reason  of  the  covenant  of  warranty,  and 
thus  conferred  a  complete  title  upon  the  In- 
ventoi-s'  Manufacturing  Company.  Tlie  rule 
that  a  covraant  of  warranty  ipso  facto  passes 
an  after-acquired  title  of  the  grantor  to  the 
grantee  originally  aiose  from  the  doctrine  al- 
ready mentioned,  viz.  the  avoidance  of  cir- 
cuity of  actions.     Moore  v.  Rake,  supra.    And 


in  this  instance  the  Inchoate  counter  rights  of 
the  covenantee  to  sue  the  covenantor  upon  his 
warranty  of  title,  and  of  the  covenantor  to 
foredose  the  mortgage  upon  the  property  of 
the  covenantee,  affords  a  conspicuous  Instance 
for  the  application  of  the  rale.  If  this  view  Is 
correct,  then,  the  covenant  of  warranty  be- 
ing one  which  ran  with  the  lands,  the  right 
to  sue  for  any  subsequent  breach  went  to  the 
second  mortgagee;  or,  what  amounts  to  the 
same  thing,  the  after-acquired  title  of  the  In- 
ventors' Manufacturing  Company  was  includ- 
ed In  the  second  mortgage  executed  by  it. 
The  only  doubt  regarding  the  correctness  of  the 
last  statement  arises  from  the  peculiar  char- 
acter of  the  mortgagee's  Interest,  already  men- 
tioned, wliich  obtains  to  Its  full  extent  In  this 
state.  It  Is  here  held  not  to  be  an  estate  at 
all,  and  that  the  mortgagee  gets  no  title,  ex- 
cept such  as  may  be  accorded  to  him  for  the 
purpose  of  collecting  the  debt  for  which  the 
mortgage  stands  as  security.  For  this  pur- 
pose, he  can  gain  possession  of  the  mortgaged 
premises,  after  the  maturity  of  the  debt,  by  an 
action  of  ejectment;  but,  for  all  other  pur- 
l)OBes,  the  legal  title  Is  In  the  mortgagor. 
Now,  in  England,  where  the  legal  estate  passes 
to  the  mortgagee,  all  covenants  whlcli  run 
with  the  land  go  to  the  mortgagee.  The  mort- 
gagor Is  stripped  of  all  right  to  sue  upon  any 
covenant  of  his  grantor.  Inasmuch  as  the 
position  of  the  mortgagor  and  mortgagee  is 
here  entirely  reversed,  it  would  seem  that  the 
riglit  to  sue  here  was  reserved  entirely  to  the 
mortgagor.  But  the  true  doctrine  Is  prol)- 
ably  that  both  are  entitled  to  sue  so  far  as 
such  suit  may  be  necessary  to  protect  their  re- 
spective rights.  This  was  the  rule  laid  down 
by  Chief  Justice  Shaw  In  White  v.  Whitney, 
3  Mete.  (Mass.)  83;  and,  although  the  Interest 
of  the  mortgagee  In  Massachusetts  Is  more 
analogous  to  bis  interest  under  the  law  of 
England  than  to  his  Interest  under  ours,  yet  the 
reasoning  of  Chief  Justice  Shaw  In  that  case 
would  seem  to  be  entirely  applicable  to  the 
respective  Interests  of  mortgagor  and  mort- 
gagee here.  This  rule  seems  to  have  the  ayt- 
proval  of  a  number  of  adjuillcatlons  In  this 
country,  collected  in  the  notes  to  the  Spencer 
Case,  1  Smith.  Lead.  Cas.  marg.  p.  160, 
It  would  also  seem  that  Blake,  the  assignee 
of  the  mortgagre,  must  stand  In  the  shoes  of 
bis  assignor.  He  took  the  mortgage  sub- 
ject to  all  equities  between  the  mortgagor  and 
his  privies  and  the  mortgagee  and  bis  gran- 
tees. Nor  do  I  think  that  It  matters  that  the 
mortgage  became  the  property  of  one  only  of 
the  two  grantors  toi  the  Inventors'  Manufac- 
turing Company.  The  two  grantors  were  Joint 
covenantors,  and  were  liable  to  be  sued  Jointly 
for  the  entire  damages  for  the  breach  of  the 
Joint  covenant.  On  principle,  then,  if  the  title 
or  Interest  came  to  either.  It  would  pass  to 
their  grantee. 

But,  assuming  all  this  to  be  correct,  the 
question  presented  is  not  yet  decided.  A  fur- 
ther question  remains  whether  the  answer 
does  not  contain  a  statement  which,  if  true, 
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Is  a  complete  ayoidance  of  tbe  estoppel  spring, 
ing  out  of  the  coyenant.  This  statement  la 
that,  when  the  property  was  conveyed  by  Rls- 
ley  and  Lake  to  the  Inventors'  Manufacturing 
Company,  it  was  expressly  understood  that  it 
was  sold  subject  to  the  Rlehe  mortgage,  and 
the  consideration  was  agreed  upon  with  that 
nnderstandlng.  It  was  held  In  the  case  of 
Pitman  ▼.  Conner,  27  lad.  337,  that  a  cove- 
nant of  warranty  was  not  broken  by  tbe  ex- 
Istence  of  an  incumbrance  which  the  grantee 
agreed  to  pay  as  part  of  the  consideration  for 
the  property.  The  doctrine  so  announced 
seems  to  Tlolate  the  rule  that  a  deed  cannot  be 
varied  by  parol;  for  It  Is  difficult  to  see  how, 
in  the  face  of  a  covenant  of  warranty  to  title, 
the  grantee  can  be  evicted  by  the  enforcement 
'of  a  previously  existing  incumbrance,  merely 
because  he  verbally  agreed  that  this  should 
not  be  covered  by  the  warranty.  But  the 
provability  of  a  similar  parol  agreement  was 
recognized  by  the  court  of  errors  in  this  state 
In  the  case  of  Bolles  v.  Beach,  22  N.  J.  Law, 
680.  In  that  case  a  deed  was  given  with  full 
covenants,  and  there  was  at  the  time  a  mort- 
gage upon  the  property  for  $1,000.  The  gran- 
tor, who  was  the  obligor  upon  the  bond  for 
the  security  of  which  the  mortgage  was  given, 
was  compelled  to  pay  the  amount  of  the  bond 
and  mortgage.  He  afterwards  brought  suit 
against  the  grantee  for  the  recovery  of  the 
sum  which  he  bad  paid,  and  It  was  held  that 
he  was  entitled  to  prove  an  agreement  by  the 
grantee,  made  at  the  time  of  the  sale,  that  the 
grantee  would  discharge  the  1 1,000  upon  the 
premises;  the  grantee  retaining  so  much  of 
the  consideration  money  as  was  necessary  for 
that  purpose.  The  court  evaded  tbe  estoppd 
arising  from  the  covenants,  upon  the  ground 
that  the  agreement  was  merely  collateral  to 
the  deed.  In  Wilson  v.  King.  23  N.  J.  Eq. 
160,  It  was  held  In  this  court  that  a  parol  un- 
dertaking of  a  grantee  to  pay  a  mortgage 
upon  the  premises  conveyed  would  be  enforced 
against  him,  although  his  deed  contained  full 
covenants. 

Now,  if  the  grantor,  by  vhtue  of  such  an 
agreement,  retains  a  right  to  recover  what  he 
has  paid  to  discharge  a  previously  existing  in- 
cumbrance, and  If  the  Incumbrance  can  be 
enforced  against  the  grantee,  then  a  court  of 
equity  would  certainly  refuse  to  recognize  a 
right  hi  the  covenantee  to  sue  upon  the  cove- 
naat  of  warranty,  when  it  appeared  that  the 
breach  of  such  covenant  sprang  entirely  from 
an  Incumbrance  which  the  plaintiff  had  bound 
hiniflelf,  by  a  provable  and  proved  agreement, 
to  pay  off;  and  thla  whether  such  agreement 
Is  to  be  regarded  as  collateral  to  the  deed 
Itself  or  not  The  covenant,  so  stripped  of  it8 
vigor  in  this  respect,  could  not  be  etiicient  to 
pass  to  the  grantee  and  covenautee  any  inter- 
est In  the  Incumbrance,  although  it  subse- 
quently became  the  property  of  the  covenantor. 
In  my  judgment,  if  the  statement  hi  tbe  an- 
swer is  true,  tbe  Blake  mortgage  retains  its 
priority.  The  motion  to  strike  out  tbe  answer 
Is  reruoed. 


STRICKER   et  al.    v.   PE5NN8TLVANIA    H. 

CO. 
(Court  of  Brrors  and  Appeals  of  New  Jersey. 

June  28,  1807.) 

Malicious  Pkosecutiom  —  Eviden'ce  —  Malice  — 

Fkobablb  Cause — False  Impiiisusicest — 

Rbfubal  to  Pay  Fakk. 
The  plaintiffs  purchased  tickets  for  pa-ssage 
on  defendant's  railway  from  New  Brunswick  to 
Perth  Amlwr,  via  Rahway,  the  connecting  point 
for  Perth  Amboy  by  a  branch  road.  It  was 
Sunday  evening,  and  the  tickets  were  liought 
after  the  agent  liad  informed  plaintiffs  that  the 
last  train  It-ft  for  Perth  Amboy  at  9:36,  that 
bang  the  last  train  for  the  day  going  in  that  di- 
rection. Upon  their  entering  tiie  train,  the  con- 
ductor punched  their  tickets,  and  infonoed  plaio- 
tiffs  that  the  train  did  not  stop  at  Rahway,  but 
did  stop  at  Metnchen,  an  intermediate  station; 
that  he  thought  the.v  could  make  their  train  at 
Elizabeth,  which  was  tbe  next  station  beyond 
Rahway,  and  the  extra  fare  would  be  16  ct'nts. 
This  they  refused  to  pay,  and  the  conductor 
thereupon  informed  them  that  he  would  put  them 
off  if  they  did  not  pay.  This  was  before  reacliing 
Metuchen.  They  did  not  aiiidit  at  the  lattt-r 
station,  but  pursued  their  journey  to  Elizabeth, 
without  the  payment  of  the  additional  fare,  al- 
though the  same  was  repeatedly  demanded,  with 
tlireats  to  remove  them  from  the  train,  or  arrest 
them  in  case  of  uoncompUance.  The  plaiutiils 
knew  that  Rahway  was  the  connecting  point  for 
their  destination,  and  had  traveled  that  route 
several  times  txfore.  When  the  train  arrived 
at  Elizabeth,  the  conductor  a^ain  demanded  tbe 
extra  fare,  and,  payment  bciu^r  again  n-fuwd, 
he  ordert'ii  the  arrest  of  plaintiffs  by  police  of- 
ficers, under  sections  18  and  19  of  "An  act  re- 
specting railroads  and  canals"  (2  Qea.  St.  pi. 
2671).  The  plaintiffs  were  locked  up  for  the 
night,  and  at  the  hearing  the  next  morning,  be- 
fore a  magistrate,  were  discharged,  and  there- 
upon they  sued  the  defendant  conmany  for  dam- 
ages, for  malicious  prosecution.  Upon  the  trial, 
at  the  close  of  the  plaintiffs'  case,  a  nonsuit  was 
granted  by  the  trial  judge.  To  this  ruling  ex- 
ception was  taken,  and  the  same  was  brought 
up  for  review  by  writ  of  error.  Hdd:  (1)  That 
as  the  declaration  was  in  form  one  for  maliciaas 
prosecution,  and  did  not  contain  a  count  for 
false  imprisonment,  the  proofs  must  show  that 
the  arrest  was  made  maliciously  and  without 
probable  cause;  and,  the  evidence  failing  tu  dis- 
close the  latter  element  of  proof,  the  nonsuit 
was  right.  (2)  That  regarding  the  action  as  one 
for  false  imprisonment,  as  it  was  treated  by  tbe 
trial  judge  and  by  counsel  on  the  aignment, 
still  the  nonsuit  must  be  sustained,  beoanse  it 
was  tbe  duty  of  the  plaintiffs,  under  the  law.  to 
have  either  left  the  train  at  Metnchen,  and  thnn 
looked  to  the  company  for  damages  for  the  .il- 
leged  misdirection,  or  to  have  paid  the  addi- 
tional fare  from  Rahway  to  laizabcth:  and. 
having  failed  to  do  either,  they  became  liable  to 
arrest  by  the  condnctoi,  under  said  statute,  for 
the  offense  of  knowingly  and  wiUfnlly  proceed- 
ing in  a  carriage  of  a  railroad  company  beyond 
the  distance  to  which  the  fare  had  been  paid, 
without  previously  paying  the  additional  fare 
for  the  additional  distance,  and  witti  intent  to 
avoid  the  payment  thereof. 

Magie.  C.  J.,  and  Collins,  Dizoa,  Ganiaoo. 
and  Bogcrt,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  supreme  court 

Actions  by  Joseph  E.  Striok«r  and  another 
against  the  Pennsylvania  Railroad  Company. 
Judgments  of  nonsuit,  and  plalntifTs  bring 
error.    Affirmed. 

James  Parker,  for  plalntlffB  in  error.  Alan 
EL  StrcMig,  for  defendant  in  emtr. 
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HENDRICKSO^,  X  Thte  writ  bringa  up 
for  review  a  Judguient  of  nonsnit  which  was 
granted  at  the  trial  of  a  sapreme  court  issue 
at  the  Dnlon  circuit.  This  and  tJie  case  of 
Richard  A.  Peltier  against  the  same  defend- 
ant, arteing  oat  of  the  same  transaction, 
were  tried  together  by  agreement  of  counsel, 
and  were  so  argued  In  this  court  The  plain- 
tiffs brought  suits  against  the  defendant  for 
damages  for  malicious  prosecution,  charging 
that  by  Us  conductor  and  agent  on  one  of 
its  cars,  without  any  reasonable  or  probable 
cause  of  complaint  against  the  plaintiffs,  It 
falsely  and  maliciously  charged  said  plain- 
tiffs with  attempting  to  defraud  said  defend- 
ant, by  traveling  in  a  carriage  of  said  de- 
fendnnt  from  Rahway  to  Elizabeth  without 
paying  fare,  and  with  Intent  to  avoid  pay- 
ment of  said  fare,  In  violation  of  the  law 
of  this  state,  and  required  certain  police  offi- 
cers to  arrest  the  plaintiffs  upon  such  char- 
ges, without  process,  and  that  said  police 
officers  did,  in  compliance  with  such  require- 
ment, imprison  the  i>Ialntlffs  in  the  city  of 
Elizabeth,  and  keep  and  detain  them  there 
in  prison,  wHlioat  any  reasonaUe  and  prob- 
able cause  whatsoever,  for  a  long  space  of 
time,  etc.  The  declaration  farther  alleged 
that,  in  truth  and  in  fact,  the  said  defend- 
ant, at  the  time  of  making  such  arrests,  bad 
not  any  reasonable  or  prolmble  cause  of  com- 
plaint against  the  plaintiffs,  and  that  de- 
fendant then  and  there  well  knew  that  the 
plaintiffs  had  not  been  guilty  of  traveling 
from  Rahway  to  Elizabeth  without  paying 
their  fare,  or  with  Intent  to  avoid  paying 
their  fare,  and  had  not  violated  any  provision 
of  the  statute  of  this  state  in  sacfa  case  made 
and  provided;  and  that  therebiy  i>lalntlff8 
say  that,  by  reason  of  said  arrest  and  im- 
prisonment, maliciously  and  without  proba- 
ble canse,  so  by  said  defendant  procured  and 
accomplished,  the  said  plaintiffs  were  then 
and  there,  not  only  hurt,  etc.,  but  also  great- 
ly exposed  and  Injured  In  their  credit  and 
circumstances;  and  after  setting  forth  the 
hearing  of  the  charge  before  the  magistrate 
the  next  morning,  and  their  acquittal  and 
discharge,  they  claim  damages  against  the 
defendant  The  defendant  filed  the  plea  ot 
the  general  issue. 

Upon  the  trial,  the  following  facts,  briefly 
stated,  were  proved  by  the  plalBtiffs  and 
their  witnesses:  The  plaintiffs,  on  Sanday, 
February  3,  1895,  went  from  Perth  Amboy, 
their  place  of  residence,  with  a  sleighing 
partjr,  to  New  Branawlck,  and  in  the  even- 
ing started  to  retnm  home  by  rail.  With 
that  purpose  is  view,  they  went  to  the  depot 
at  about  9  o'clock  in  the  evening,  and  were 
informed  by  the  ticket  agent  that  the  next 
train  for  Perth  Amboy  left  at  9:36,  and 
bought  tickets  for  that  place,  which  had 
printed  on  them  the  words  "Via  Rahway." 
In  point  of  fact  the  9:36  was  the  last  train 
on  Sunday  evenings,  and  was  scheduled  not 
to  stop  at  Rahway,  but  did  stop  at  Metuchen, 


an  Intranedlate  station.  Tbe  plaintiffs  en- 
tered a  car  of  the  9:36  train,  and,  upon  its 
leaving  New  Brunswick,  the  conductor  ap- 
proached tbem,  and,  upon  receiving  their 
tickets,  punched  and  marked  them,  and  re- 
turned them  to  the  plaintiffs.  The  conductor 
thereupon  informed  plaintiffs  that  the  train 
did  not  stop  at  Rahway,  but  did  stop  at  Me- 
tuchen, and  that  the  next  stop  after  that 
was  EUlzabeth,  a  station  beyond  Rahway, 
and  that,  If  plaintiffs  wanted  to  go  to  Perth 
Amboy,  they  could  get  their  train  at  Eliza- 
beth, and  the  difference  In  the  fare  would 
be  16  cents,  adding  10  cents  thereto  for  the 
excess  ticket  which  was  redeemable  for  the 
latter  amount.  One  of  the  plaintiffs  an- 
swered, "I  refuse  to  pay  it"  and  the  con- 
ductor said,  "I  am  going  to  put  you  off  some- 
where." This  was  before  reaching  Me- 
tuchen. Thu  plailutlfls  did  not  leave  the 
train  there,  but  proceeded  with  it  the  con- 
ductor returning  three  or  four  times  before 
reaching  Elizabeth,  and  vainly  demanding 
of  the  plaintiffs  the  additional  fare,  under 
threats  of  putting  them  off  tbe  train  or  ar- 
resting them  at  Elizabeth  If  they  did  not  pay. 
The  regular  route  from  New  Brunswick  to 
Perth  Amboy  was  by  changing  cars  at  Rah- 
way, and  proceeding  thence  by  a  train  from 
New  York,  whldi  came  from  the  opposite 
direction;  and  this  the  plaintiffs  knew.  Up- 
on tbe  arrival  of  the  train  at  Elizabeth,  the 
coodnctor  again  demanded  of  the  plaintiffs 
the  extra  fare,  under  threat  of  arrest,  which 
they  refused  to  pay,  and  thereupon  the  ar- 
rest was  made  by  the  police  officers,  by  order 
of  the  condnetor,  about  10  o'clock  In  the 
evening;  and  the  next  morning,  about  9 
a.  m.,  after  complaint  and  hearing  before  the 
magistrate,  the  plaintiffs  were  discharged, 
as  stated  In  the  declaration. 

The  authority  of  law  under  which  the  con- 
ductor assumed  to  act  will  be  found  In  2 
Gen.  St  N.  J.,  p.  2071,  Jf  18,  19,  which  pro- 
vide as  follows: 

"Sec.  18,  That  if  any  person  travel  or  at- 
tempt to  travrf  in  any  carriage  of  any  rail- 
road compony,  or  of  any  other  railroad  com- 
pany or  party  using  any  railway,  without 
having  previously  paid  his  fare,  and  with 
intent  to  avoid  payment  thereof,  or  If  any 
person,  having  paid  his  fai-e  for  a  certain 
distance,  knowingly  and  willfully  proceed  in 
any  such  carriage  beyond  such  distance, 
without  previously  paying  the  additional 
fare  for  the  additional  distance,  and  with  in- 
tent to  avoid  payment  thereof,  or  if  any  per- 
son knowingly  and  willfully  refuse  or  neg- 
lect, on  arriving  at  the  point  to  which  he  has 
paid  his  fare,  to  quit  such  carriage,  every 
snch  person  shall  for  every  sach  offence  for- 
feit to  the  company  running  the  train  where- 
of soeh.  carriage  shall  be  part,  a  sum  not 
exceeding  five  dollars,  which  fine  shall  be 
Imposed  with  costs  by  any  Justice  of  the 
peace  before  whom  such  person  shall  be 
brought  on  complaint  made  on  oath  or  af- 
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nrmation,  and  after  summary  hearing  of  the 
facts  and  circumstances,  or  on  admission  of 
the  party. 

"Sec.  19.  That  if  any  person  be  discovered 
in  committing  or  attempting  to  commit  any 
such  offence  as  in  the  preceding  enactment 
mentioned,  all  ofUcers  and  servants,  railway 
police,  and  other  persons  on  behalf  of  the 
company,  or  such  other  company  or  party  as 
aforesaid,  and  all  constables  and  peace  offi- 
cers, may  lawfully  apprehend  and  detain 
such  person  until  he  can  conveniently  be 
taken  before  some  Justice  of  the  peace  or 
until  he  be  otherwise  discharged  by  due 
course  of  law." 

At  the  close  of  the  plaintilTs  evidence  the 
counsel  of  the  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  plaintiffs  must  prove 
that  they  were  an-ested  and  prosecuted  with- 
out any  prpbable  cause,  and  maliciously.  The 
learned  judge  who  presided  did  not  treat  the 
action  as  a  suit  for  malicious  prosecution,  but 
as  oas  for  false  Imprisonment,  and  proceeded 
to  di!:!i)08e  of  the  motion  from  that  aspect  of 
the  case,  and  held  that,  tmder  the  facts  proven 
and  the  statute  above  recited,  the  conductor 
was  justified  in  arresting  the  plaintiffs,  and 
granted  a  nonsuit.  It  seems  to  me,  however, 
that  the  plaintiffs,  having  not  only  set  out  In 
the  declaration  an  unlawful  arrest  and  imprison- 
ment, but  having  added  thereto  the  avermemt 
that  the  arrest  was  made  maliciously  and  witli- 
out  probable  cause,  theh:  action  became  in  fact 
one  for  malicious  prosecution;  ani,  there  bL'ing 
no  separate  count  for  false  imprlsonm.n%  th.^y 
were  required.  In  order  to  sustain  the  action, 
to  prove  the  truth  of  these  allegations.  This 
principle  is  laid  down  by  this  court  in  Case  v. 
Railroad  Co.,  37  Atl.  65.  The  syllabus  reads: 
"If  the  plaintiff  fails  to  prove  the  cause  of 
action  alleged  in  his  dedaititioa,  but  proves  a 
diffei-ent  cause  of  action,  a  nonsuit  is  not  er- 
roneous, in  the  absence  of  a  motion  to  change 
the  narr."  It  clearly  appears,  I  think,  that 
the  plaintiffs  failed  to  sliow  that  the  conductor 
of  defendant's  train,  in  making  the  arrest  com- 
plained of,  acted  without  any  reasouab'e  or 
probable  cause,  as  alleged  in  the  declaration. 
The  facts  alleged  are  such  as  would  certainly 
warrant  a  reasonable  man  in  the  belief  that 
the  plaintiffs  were  guilty  of  the  offense  charged 
ia  the  statute;  and  such  a  belief  in  the  actor, 
thus  engendered,  is  what  I  understand  to  be 
probable  cause  for  the  action  complained  of. 
When  the  facts  are  undisimted,  the  question  of 
probable  cause  is  one  for  the  court  2  Greenl. 
Ev.  454;  BeU  v.  Railroad  Co.,  58  N.  J.  I^aw, 
227,  33  Atl.  2U;  2  Thomp.  Trials,  1613.  And 
my  conclusicw  Is  that,  the  plaintiffs'  proof  hav- 
ing failed  In  this  particular,  the  nonsuit  was 
justified  for  that  reason,  and  must  therefore 
stand. 

But  viewing  the  case  as  a  prosecution  for 
false  imprisonment,  as  it  was  treated  by  the 
trial  court  and  by  the  counsel  on  both  sides 
in  the  argument  here,  I  fall  to  see  that  the  trial 
judge  erred  in  this  ruling.  The  act  before  re- 
ferred  to  requires  proof  that  the  passenger. 


having  paid  his  fare  for  a  certain  Cls-tancc. 
did  knowingly  and  willfully  proceed  In  su.-h 
carriage  tieyond  such  distance,  without  pt>*- 
vlously  paying  the  additional  fare,  for  the  ad- 
ditional dl&tance,  and  with  hitent  to  avoid  pay 
ment  thereof.  The  legality  of  this  ruling  is 
diallenged  on  the  ground,  as  alleged,  that  the 
statute  under  which  the  plaintiffs  were  ar.esi- 
ed  is  a  penal  one,  and,  as  such,  must  be  strfctly 
construed,  and  that  the  case  is  not  within  the 
letter  of  the  statute,  for  the  reason  that  the 
intent  to  avoid  the  payment  of  the  fare  is 
either  not  shown,  or  became  a  question  for  tlie 
jury.  It  must  be  admitted  that  this  is  a 
penal  statute,  and  that  in  general  snch  statutes 
must  be  construed  strictly;  but  it  is  equally 
well  settled  that  this  rule  is  not  vio'aled  by 
adopting  the  sense  of  the  words  wbica  best 
harmonizes  with  the  object  and  intent  of  ih> 
legislature,  and  that  the  whole  context  of  tb-> 
statute  must  be  construed  together.  2  E 1  ott. 
R.  R.  p.  710.  This  was  the  ruling  of  Chief 
Justice  Marshall  in  U.  S.  v.  WUtberger,  ."> 
Wheat  76,  and  of  Judge  Swahi  in  U.  S.  v. 
Hart  well,  6  Wall.  385,  the  former  saying: 
"The  Intention  of  the  legislature  is  to  be  ool'e  n- 
ed  from  the  words  they  employ:  Wliere  tlse  e 
Is  no  ambiguity  in  the  words,  there  Is  no  room 
for  construction. ' 

The  question,  then,  is,  do  the  circumstancs 
of  the  present  case  render  the  plaintiffs  amen- 
able to  this  statute,  when  construed  accord- 
ing to  the  rules  thus  laid  down?  In  the  ap- 
plication of  tbe  facts,  it  may  be  well  to  first 
state  the  rules  of  law  by  which  passengers 
mi]st  be  governed  in  traveling  upon  railroaila. 
where  they  have  taken  a  wrong  train,  as  in 
this  case,  through  alleged  misdirection  of  a 
ticket  agent  of  the  company.  The  Messrs. 
Kliiott,  in  their  valuable  treatise  on  Railroais. 
liare  formulated  from  the  decisions  the  coriect 
rule  of  law  in  that  particular  in  this  wi$e: 
"The  conductor  cannot  decide  from  the  state- 
ment of  the  passenger  what  his  verlml  con- 
tract with  the  ticket  agent  was,  in  the  absence 
of  the  counter  evidence  of  the  agent.  •  •  • 
The  iaw  settled  by  the  great  weight  of  an- 
thority  *  *  •  is  that  the  face  of  the  tioket 
is  conclusive  evidence  to  the  conductor  of  the 
terms  of  the  contract  of  carriage  between  the 
passenger  and  the  company.  The  reason  for 
this  is  found  in  the  impossibility  of  operating 
railways  on  any  other  principle,  with  a  doe  re- 
gard to  the  convenience  and  safety  of  the  rest 
of  the  traveling  public,  or  the  proi>er  secnrlt; 
of  the  company  in  collecting  fares.  The  con- 
ductor cannot  decide  from  the  statement  of  the 
passenger  what  his  verbal  contract  with  th>> 
ticket  agent  was,  in  the  absence  of  the  connter 
evidence  of  the  agent.  The  passenger  must 
submit  to  the  inconvenience  of  either  payin; 
his  fare  or  ejection,  and  rely  upon  his  remedy 
in  damages  against  the  company  for  the  n^ii- 
gent  mistake  of  the  tkiket  agent  4  Elliott.  R. 
R.  f  1504.  Now,  the  only  explanation  or  ex- 
cuse given  by  the  plaintiffs  tw  refusing  to  pay 
their  fare  from  Rahway  to  Eaisabeth,  betwe» 
which  points  they  traveled  admittedly  without 
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any  ticket,  la  because  they  say  that,  before 
entering  the  car,  they  asked  the  ticket  agent 
at  New  BmiiBwlck  at  what  tlo:e  (he  next  tr.iln 
left  for  Perth  Amboy,  and  the  agent  reiVled 
9:36,  and  that,  upon  reeeiring  this  Infoncat'.on, 
they  bought  thehr  tickets.  The  occasion  spoken 
of  being  Sunday,  when  the  laws  of  the  state 
permit  fewer  trains  to  be  run  than  on  week 
da}%  it  became  more  particular!}-  the  duty  of 
the  plaintiffs  to  consult  the  schedules  of  the 
(xtnitHiny  both  as  to  the  times  and  stopping 
places  of  the  traina  Tliat  the  plaintiffs  had 
I)een  careless  as  to  inis  seems  to  appear  from 
some  statements  of  Mr.  Strieker  on  ero.-s-ex- 
aminatlon.  He  admitted  he  bad  fallen  asleep 
In  the  waiting  room,  and  that  the  baggage 
master  awakened  him,  and  asked  him  where 
he  (plaintiff)  wanted  to  go,  and  he  (plaintiff) 
replied,  "Metuchen,"  and  that  he  had  Inten  led 
leaving  on  the  previous  train;  that  tlie  baggage 
master  then  told  him  the  train  had  gone,  and, 
when  asked  by  plaintiff  the  time  the  next  train 
left  told  him  at  9:3G.  This  rendition  of  the 
matter  might  throw  some  doubt  upon  the  al- 
legation of  the  idaintiffs  that  their  taking  the 
last  train  that  night  was  entirely  due  to  a 
misdirection  of  the  ticket  agent;  but  we  must 
assume,  for  the  purposes  of  this  case,  tiiat 
their  statements  in  this  particu'ar  are  correct. 
It  seems  to  be  clear,  from  what  bad  been 
stated,  that  the  conductor  was  acting  within 
the  line  of  his  duty  when,  after  punching  aud 
marking  plaintiffs'  tickets,  he  gave  to  p'alutlffs 
the  Information  hereinbefore  related.  That 
they  had  no  legal  right  whatever  to  defy  the 
rules  and  regulations  of  the  company  with  re- 
gard to  thehr  mode  of  travel,  and  the  (tayment 
of  their  fare  upon  that  train,  because  of  what 
may  have  happened  between  them  and  the 
ticket  agent  at  New  Brunswick,  is  equally  well 
established.  And  yet,  after  receiving  the  in- 
formation they  did  from  the  conductor  before 
reaching  Metuchen,  they  remataed  In  the  trahi, 
and  the  inference  from  this  act,  as  wdl  as 
from  their  other  acts  and  conversations  both 
before  and  after  leaving  Metuchen,  seems 
ronduaive  tliat  they  had,  before  leaving  the 
latter  station,  determined  they  would  p:-o;'eel 
In  that  train  beyond  the  distance  called  for 
by  their  tickets  without  previously  paying  the 
additional  fare  for  the  additional  dii>tance,  and 
with  intent  to  avoid  such  payment.  Tlii't  ap- 
parent determination  of  the  plahitiffs,  as  the  se- 
quel showed,  they  carried  out  to  the  letter. 
That  they  did  so  knowingly  and  willfully,  In 
the  sense  implied  by  the  statute,  is  a  con- 
clusion fully  warranted  from  the  circumstan- 
ces. It  is  true  that  it  vras  developed  in  the 
cross-examination  of  Mr.  Strieker  that  the 
latter,  in  one  of  the  altercations  the  plain- 
tiffs had  with  the  conductw  when  demand- 
ing their  fare,  said  to  the  conductor  tliat 
lie  (Strieker)  wanted  transportation  from  New 
Bmnswlck  to  Perth  Amboy;  that  he  did  not 
care  if  he  (the  conductor)  carried  plaintiffs 
to  Brooklyn,  via  the  Annex,  and  brought  them 
back  again;  that  was  his  (tlie  conductor's) 
bnslneas,  but  he  (Strieker)  would  not  pay  the 


extra  fare.  But  the  Inalstment,  If  so  male, 
had  no  basis  of  support  either  In  law  or  reason, 
and  cannot  be  viewed  as  other  than  a  mere 
pretext  for  resisting  a  well-lcnown  regulation 
of  the  company  as  to  the  payment  of  fare 
by  passengers.  My  conclusion  is  that  the  con- 
ductor was  Justified  in  making  the  arrest  of 
the  plahitiffs  at  Elizabeth,  aud  that  the  a.  t:on 
for  false  imprisonment  could  not  be  su8taln:d. 
The  construction  here  given  to  the  act  in  ques- 
tion flnda  support  In  the  opinion  of  the  supreme 
court,  delivered  by  Mr.  Justice  Van  Syckel,  in 
Harris  v.  Balhoad  Co.,  58  N.  J.  Law,  282,  33 
Atl.  789.  I  will  vote  to  affirm  the  Judgment 
below. 

IMAOIE,    C.   J.,   and   COLLINS,    DIXON, 
GARRISON,  and  BOGERT,  JJ.,  dissent. 


DARLING  V.  CLEMENT. 

(Supreme  Court  of  Vermont.    Orange.    Jan., 

1897.) 

8I.AKDBB— WOKDS  ACTIOXABLE  PBB  8b— Pl,BADINO 

— SPKCiAL  Damage. 

1.  Words  charging  the  stealing  of  lumlier  are 
actionnble  per  se,  though  used  in  such  connection 
as  to  show  that  by  lumber  was  meant  wood  tak- 
en from  defendant's  land. 

2.  The  plain  and  natural  signification  of  words 
fix  the  meanine  in  slander. 

3.  A  count  in  slander  is  bad  for  duplicity 
where  it  declares  upon  three  sets  of  words, 
spoken  at  different  times  on  the  same  day,  to  the 
same  persons,  concerning  plaintiff's  intemjier- 
nnce,  his  Insolvency,  and  his  failure  to  prevent 
boys  under  his  control  from  committing  larceny. 

4.  Imputations  of  intemperance,  and  that 
plaintiff  failed  to  prevent  Ixiys  in  his  care  from 
committing  larceny,  where  plaintiff  is  engaged 
in  the  business  of  keeping  and  teadiing  boys, 
are  actionable,  withont  allegation  of  special  dam- 
ages and  colloquium  of  business. 

I  5.  Charges  of  insolvency,  where  there  is  no  spe- 
I  dal  damage  alleged,  are  not  actionable  in  favor 
of  one  engaged  in  the  business  of  keeping  and 
teaching  lioya. 
i  6.  Words  charging  plaintiff  with  the  failure 
to  prevent  boys  In  his  control  from  committing 
larceny  are  not  actionalile  per  se,  as  they  do  not 
impute  criminality. 

7.  Words  imputing  the  insolvency  of  a  stock 
dealer,  who  also  buys  and  sella  farm  produce, 
are  actionable,  witiiout  allpgationa  of  special 
damage  and  colloquium  of  business. 

Exceptions  from  Orange  county  court;  Ross, 
Chief  Judge. 

Action  by  Eugene  R.  Darling  against  O.  0. 
Clement  for  slander.  From  an  order  adjudg- 
ing the  first  and  second  counts  of  plaintiff's 
petition  insufficient,  plaintiff  brings  exco])- 
tlons.  From  an  order  adjudging  the  third 
count  sufficient,  defendant  brings  exceptions. 
The  judgment  with  reference  to  the  first 
count  reversed.  Judgment  that  the  second 
count  was  lnsufflclei»t,  and  the  third  count 
sufficient,  affirmed. 

Darling  &  Darling,  for  plaintiff.  R.  M.  Har- 
vey and  John  H.  Watson,  for  defendant. 

ROWELL,  J.  The  words  declared  upon  in 
the  first  count  are:  "I  will  sue  him  (Innuen- 
do, the  plaintiff)  for  stealing  lumber  from  my 
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land.  One  6ay  Gene  Darling  wanted  some 
wood;  so  he  ordered  Mel.  Dickinson  to  get 
acme.  Mel.  asked  Darling  where  he  should 
get  It.  Darling  said,  'Down  by  Qlement's, 
near  the  swamp.'  Then  Mel.  said,  'If  you 
want  to  get  wood  from  Clement's  place,  you 
better  get  some  one  dse  to  get  it'  Then  Dar- 
ling said,  'That  Is  all  right;  we  often  get 
wood  from  there'  (Innuendo,  meaning  and  In- 
sinuating thereby,  and  by  the  hearers  under- 
stood to  mean  and  insinuate,  tha-t  the  plain- 
tiff had  been  guilty  of  stealing  wood  from 
the  lands  and  premises  of  the  defendant)." 
It  Is  claimed  that  this  language  is  not  action- 
able per  se,  for  that  the  words,  "I  will  sue 
him  for  stealing  lumber  from  my  land,"  are 
so  qnallfled  by  the  subsequent  words  that, 
talking  them  together,  they  do  not  impute  lar- 
ceny, but  only  a  trespass,  as  they  must  be 
understood  to  mean  wood  growing  and  not 
cut  down,  and  therefore  not  the  subject  of 
larceny;  and  that,  as  there  is  no  prefatory 
averment  diverting  the  meaning  to  a  feloni- 
ous taking,  the  innuendo  is  too  large,  as  It 
undertakes  such  diversion,  which  is  beyond 
its  function.  On  the  other  hand,  some  claim 
Is  made  that  the  subsequent  words  stand  by 
ttaemselvea,  and  are  not  tlie  reason  of  the 
former  speech,  nor  any  diminution  of  it,  but 
merely  In  addition  to  it  It  is  true,  when  the 
actionable  quality  of  the  words  arises  from 
circumstances  extrinsic  of  them,  a  prefatory 
averment  is  necessary  to  show  tliat  such  cir- 
cumstances existed,  and  to  connect  the  words 
with  them.  But  when  the  actionable  quality 
inheres  in  the  words  themselves,  and  does 
not  arise  from  extrinsic  circumstances,  no 
prefatory  averment  is  necessary.  The  Innu- 
endo may  then  ascribe  the  meaning  claimed, 
and  it  is  for  the  Jury  to  determine  the  truth 
of  the.  innuendo  if  the  words  are  capable  of 
the  meaning  ascribed.  Van  Vechten  v.  Hop- 
kins, 1  Am.  Lead.  Cas.  (4th  Ed.)  140.  Here, 
we  think,  the  actionable  quality  inheres  in 
the  words  tliemselves,  taken  togcitber,  and 
that  no  extrinsic  facts  are  necessary  to  de-_ 
velop  the  imputation  of  larceny.  At  one  time," 
before  Ix)rd  Holt's  day,  the  rule  In  actions  of 
slander  was  that  the  words  should  be  con- 
strued in  mitlorl  sensu,  the  object  being  to 
discourage  litigation.  Afterward.<<,  in  some 
of  the  eases,  it  was  said  that  the  word.s 
should  be  taken  in  malum  partem,  the  policy 
being  to  afford  legal  remedy,  and  thereby  pre- 
vent violent  redress.  But  the  rule  now  is 
that  the  words  are  to  be  taken  In  their  plain 
and  natural  meaning,  and  to  be  understood 
by  courts  and  Juries  as  otlier  people  would 
understand  them,  and  according  to  'the  sense 
in  which  they  appear  to  have  been  used,  and 
the  ideas  they  are  adapted  to  convey  to  those 
who  heard  tiiem;  that  Is  to  say,  the  ordinary 
signification  of  the  words  and  the  under- 
standing of  the  hearers  fix  the  meaning  in 
slander.  Van  Vechten  v.  Hopkins,  1  Am. 
I>ead.  Cas.  (4th  Ed.)  131. 

Now,  the  natural  and  most  obvious  mean- 
ing of  the  word  "steal"  is  the  felonious  tak- 


ing of  property,  or  larceny.  Bat  it  may  be 
qualified  by  accmnpaoylng  words,  so  as  tO' 
show  that  such  was  not  the  meaning:  Thns. 
to  say  of  me,  "He  stole  apples  from  my 
trees,"  Imputes  a  trespass,  not  larceny,  and 
the  words  are  not  actionable;  otherwise  to 
say,  "He  stole  ai>ples  from  my  bin."  But 
the  word  "stealing,"  in  the  language  here  de- 
clared upon,  is  not  thereby  qualified  so  as  t» 
take  away  the  prima  facie  imputation  of  lar- 
ceny, which  he  (defendant)  may  disprove  by 
bringring  forward  matters  of  fact  to  show 
that  such  was  not  the  Imputation.  The  steal- 
ing of  wood  from  the  lands  and  premises  of 
the  defendant  is  the  Imputation  alleged.  One 
i  definition  of  the  word  "wood"  is  "the  hard 
substance  of  a  tree  or  shrub  as  cut  for  use." 
This  is  its  most  common  meaning.  The  old 
maxim  is,  "Arbor  dnm  creacit,  lignum  cum 
crescere  nescit;"  a  tree  while  it  grows,  wood 
when  it  cannot  grow,— that  Is,  when  it  Is  cut 
down.  Thus,  In  Minors  v.  Leeford,  Cro.  Jac. 
114.  the  court  thought  the  words,  "Thou  hath 
stolen  a  tree,"  not  actionable,  for  "artx>r  dnm 
cresclt";  while  in  Lo  v.  Sanders,  Id.  166.  the 
words,  "Thou  hath  stolen  my  wood,"  were 
held  actionable,  for  "llgnimi  cum  crescere  nei>- 
cit"  "Xou  stole  my  boxwood,  and  I  can  prove 
it,"  are  actionable,  for  they  may  be  under- 
stood to  Impute  felony.  Baker  v.  Pierce,  2 
Salk.  695,  but  better  reported  in  6  Hod.  237. 
Short's  Case,  Noy,  114,  is  this:  "Ttaon  hast 
stolen  my  timber"  are  actionable,  for  th^ 
shall  not  be  intended  of  trees  growing,  for. 
by  the  whole  court,  they  are  then  timber 
I  trees.  In  Drake  v.  Whiteacre,  Style,  24.  the 
I  words  were.  "Margaret  Whiteacre  (Innuendo. 
I  the  plaintiff)  did  steal  my  wood,  and  I  will 
I  send  her  to  Bridewell."  After  verdict  for  tlie- 
'.  plaintiff,  it  was  moved  in  arrest  that  the 
words  weee  not  actionable,  for  doubtful  word« 
as  these  ought  to  be  taken  in  mitlorl  sensu. 
and  "wood"  here  might  be  onderstood  stand- 
ing wood,  and  not  wood  cut  down,  and  so  it 
could  not  be  theft,  but  a  trespass.  On  the- 
other  side,  it  was  answered  that  "wood" 
should  be  understood  wood  cut  down,  and 
not  standing,  and,  being  conpled  with  the 
words,  "Margaret Whiteacre  la  a  thief,"  which 
are  felonious  words,  they  should  be  intei^ 
preted  equally  felonious.  Ayrye  t.  Higgens. 
2  nolle,  380.  was  cited  to  prove  It,  where  it 
was  adjudged  that  the  words.  "He  is  a  thief, 
and  hath  stolen  my  com,"  should  be  under- 
stood of  com  cut  down,  and  not  standing, 
and  therefore  actionable.  RoUe,  J.,  sai.i 
It  was  a  srtrong  case  that  the  action  would 
lie;  bat  he  arrested  Judgment  till  It  was  mov- 
ed again,  when  the  court  held  that  the  first 
words  were  actionable,  but  whether  coupled 
with  the  other  words  they  wore  actionable 
the  court  was  divided,— Bacon  against  the 
action,  and  RoUe  for  It  In  Phillips  v.  Bar- 
ber, 7  Wend.  439,  the  words,  "You  have  stolen 
my  wood,"  were  held  actionable.  We  hold, 
therefore,  that  the  flrcit  count  is  good. 

The  second  count  is  bad  for  duplicity.    It 
declares  upon  three  sets  of  words,  spoken  at 
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different  times  on  the  eame  da}-,  to  the  same 
persons,  concerning  different  subjects,  name- 
ly, the  plalntitTs  habitual  intemperance,  his 
lack  of  riches,  with  many  creditors,  and  his 
knowing;  that  certain  boys  In  his  care  and 
control  were  accustomed  to  steal  defendant's 
apples,  and  not  tiding  to  stop  them.  The 
plaintiff's  trade  and  business  and  his  Atness 
therefor  are. not,  as  claimed,  the  subject  of 
the  words,  though  they  may  have  been  their 
object,  although  they  are  not  connected  there- 
with by  averment  or  implication.  Whether 
It  would  have  been  proper,  had  the  different 
sets  of  words  related  to  the  same  subject,  to 
Join  them  In  one  count,  we  need  not  decide. 
That  was  held  proper  In  Hoyt  v.  Smith,  32 
Vt.  304.  But  no  case  goes  the  length  of  hold- 
ing that  words  spoken  at  different  times,  im- 
puting different  charges,  can  be  thus  Joined. 
It  is  claimed  that  this  count  Is  also  defect- 
ive, for  that  the  words  alleged  are  not  action- 
able, there  being  no  special  damage  alleged, 
unless  they  were  spoken  of  the  plaintiff  In 
relation  of  his  trade  and  business;  and  that, 
in  order  to  make  them  actionable  on  that  ac- 
count. It  must  be  alleged  that  they  were  so 
spoken.  But  such  an  allegation  is  not  nec- 
essary if  the  natural  and  reasonable  tendency 
of  the  words  is  to  Injure  the  plaintiff  In  his 
trade  and  business.  Lumby  v.  AUday,  1 
Ci-omp.  &  J.  801;  Miller  v.  David,  L.  K.  0  C. 
P..  at  page  125;  Burtch  v.  Nlekerson.  1  Am. 
I.read.  Cas.  (4th  Ed.)  90.  The  count  avers 
that,  before  and  at  the  time  in  question,  the 
plaintiff  owned  and  occupied  a  valuable  place 
in  Corinth,  known  as  "Maplewood  Farm," 
and  that  divers  wealthy  men  of  New  York 
City  had  been  and  werie  used  and  accustomed 
to  intrust  and  ctHnmIt  the  care  of  their  mlnw 
sons  to  him,  tot  the  purpose  of  having  them 
boarded  and  Instructed  by  him  at  said  "Farm" 
during  the  summer  season,  whereby  he  had 
made  great  gain  and  profit.  The  words  al- 
leged are:  "When  he  could  not  suck  bis 
mother  any  .more,  he  sucked  the  rum  bottle, 
and  has  been  sucking  It  ever  since  (Innuendo, 
that  plaintiff  was  and  Is  addicted  to  Intem- 
perance In  the  use  of  intoxicating  liquor). 
He  brings  these  boys  here,  and  be  gets  a 
blgh  price  for  boarding  them,  and  be  pretends 
to  be  rich;  but  I  can  count  twenty-flve  peo- 
ple in  CkMkvUle  that  he  owes  money  to.  and, 
if  he  shonld  die  to-day,  there  woukl  not  be  a 
cent  left  to  pay  his  debts  (Innuendo,  that 
plaintiff  Is  not  a  pemon  of  good  credit  among 
bis  neighttors).  These  boys  come  up  here 
year  after  year,  and  steal  my  apples,  and  he 
knows  it,  and  does  not  try  to  stop  It,  but  he 
won't  bring  them  much  longer  (innuendo,  that 
plaintiff  allowed  said  boys,  while  under  hit 
control,  to  commit  larceny)."  Do  these 
words,  or  any,  and  which,  of  them,  have  a 
natural  and  reasonable  tendency  to  Injure  the 
plaintiff  in  his  business  of  boarding  and  in- 
Btructlng  said  boys?  Bayley,  B.,  said  In 
Lnmby  v.  Allday,  above  cited,  that  every 
authority  he  could  find  either  showed  the 
want  of  some  general  reaulsite,  as  honesty, 


capacity,  fidelity,  etc.,  or  connected  the  im- 
putati(»i  with  the  plaintiff's  office,  trade,  or 
business;  and  therefore,  he  held,  to  say  of  a 
clerk  of  a  gas  company,  "You  are  a  fellow, 
a  disgrace  to  the  town,  unfit  to  hold  your 
situation,  for  your  conduct  with  strumpets," 
was  not  actionable,  because  the  Imputation 
did  not  imply  the  want  of  any  qualities  that 
such  a  clerk  ought  to  possess.  So,  to  say  of 
staymaker,  in  his  trade,  tliat  his  business 
does  not  keep  him,  but  the  prostitution  of 
a  woman  In  his  shop,  Is  not  actionable,  for 
it  was  considered  that  the  words  did  not 
touch  him  In  his  business,  but  were  only  a 
general  imputation  mi  his  moral  character. 
Brayne  v.  Cooper,  5  Sfees.  &  W.  248.  But, 
if  the  worda  impute  some  quality  the  natural 
tendency  of  which  is  to  Impair  the  plaintiff's 
professional  or  business  character,  as  Insol- 
vency to  a  merchant,  or  drunkenness  or  Im- 
morality to  a  clergyman,  they  are  actionable, 
and  there  need  be  no  colloquium  of  the  pro- 
fession or  business.  Stanton  v.  Smith,  2  Ld. 
Raym.  1480;  Jones  v.  Littler,  7  Mees.  &  W. 
423;    Chaddock  v.  Briggs,  13  Mass.  247. 

Concerning  the  Imputation  of  habitual  In- 
temperance, as  to  which  the  innuendo  is  good, 
It  needs  no  argument  to  show  that  its  natural 
tendency  is  to  injure  the  plaintiff's  character 
in  respect  of  the  business  in  which  he  was 
engaged,  for  it  ImpUes  the  want  of  sobriety, 
—a  quality  that  the  keeper  and  teacher  ot 
boys  ought  to  possess.  But  such  cannot  be 
said  to  be  the  natural  tendency  of  the  words 
innuendoed  to  Impute  bad  financial  credit  to 
the  plaintiff  among  his  neighbors,  for  they 
do  not  touch  him  in  his  said  business,  nor 
imply  the  want  of  any  quality  that  the  con- 
ductor of  such  a  business  ought  to  possess. 
It  is  not  like  Imputing  Insolvency  or  want  of 
credit  and  responsibility  to  one  to  whom,  in 
the  prosecution  of  his  business,  credit  is  of 
Impoi-tance,  for  such  an  imputatl<m  would 
necessarily  tend  to  injure  him  in  his  busi- 
ness; but  here  it  does  not  appear  that  credit 
was  of  importance  to  the  plalntltC,  and  the 
character  of  the  business  Is  not  such  as  to 
imply  it. 

The  words  about  the  boys  stealing  apples 
are  not  actionable  per  se,  as  claimed,  as 
amounting  to  a  charge  of  "being  privy  and 
consenting  to  a  larceny,"  for  they  are  not 
susceptible  of  imputing  criminal  complicity 
In  the  matter.  Neither  a  mere  presence,  wx 
presence  combined  with  a  refusal  to  Interfere 
or  with  concealing  the  fact,  nor  a  mere  knowl- 
edge that  a  crime  is  about  to  be  committed, 
nor  a  mental  approbation  of  what  is  done, 
while  the  will  contributes  nothing  to  the  do- 
ing, will  create  guilt.  There  must  be  some- 
thing further,  some  word  or  act;  or.  In  the 
language  of  Cockbum,  C.  3.,  one,  to  be  a  par- 
ty in  another's  crime,  "must  Incite,  procure, 
or  encourage  Hie  act."  1  Bish.  New  Cr.  Law, 
•033.  But  tliese  words  touch  tlie  plaintiff  in 
his  character  of  teacher,  as  they  clearly  im- 
port that  he  is  not  a  suitable  iierson  to  have 
the  care  and  InatrucUon  of  boys,  because  he 
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is  80  IndiOerent  to  their  moral  welfare  tliat 
lie  does  not  even  try  to  restrain  tliem  from 
the  commission  of  crime;  and,  as  they  show 
on  their  face  that  they  were  spolcen  of  blm 
in  said  business,  they  are  actionable,  without 
colloquium  of  the  business  or  the  allegation 
of  special  damage. 

The  third  count  alleges  that  the  plaintiff 
was  engaged  In  buying  and  selling  horses, 
cattle,  sheep,  and  oflier  live  stocli,  and  bay, 
grain,  and  other  farm  produce,  and  other  arti- 
cles, and  that  the  defendant,  contriving  to  in- 
jure him  in  that  business,  said  of  him  that  "he 
pretends  to  be  rich,  but  I  can  coimt  twenty- 
five  people  in  Coolvville  that  he  owes  money 
to,  and,  if  he  should  die  to-day,  there  would 
not  be  a  cent  left  to  i)ay  his  debts."  This 
language  clearly  imports  tliat  the  plaintllt 
was  insolvent,  and  it  is  actionable  without 
colloquium  of  the  business  or  allegation  of 
special  damage,  as  its  natural  and  necessary 
tendency  Is  to  Injure  the  plaintiff  in  said  busi- 
ness; for,  altliough  there  is  no  averment  that 
pecuniary  credit  and  responsibility  are  of  im- 
l)ortance  to  him  therein,  yet  It  is  of  such  a 
character  tliat  they  necessarily  must  have 
been  of  importance  to  liim,  as  much  as  they 
are  to  a  merchant,  and  the  precedents  for  im- 
puting bankruptcy  to  a  merchant  or  other 
trader  do  not  contain  such  an  averment.  But 
the  declarations  in  some  of  the  cases  do,  as 
in  Ijewis  v.  Hawley,  2  Day,  4J)5,  where  it 
was  held  actionable,  without  special  damage 
being  proved,  to  say  of  a  drover,  wliose 
business  it  was  to  buy  cattle,  drive  thciu  to 
niarlcet.  and  sell  them,  that  he  was  a  hank- 
rupt,  and  not  able  to  pay  his  debts.  9  Eng. 
Ruling  Cas.  13.  In  Davis  v.  Ruff,  Cheves, 
17,  It  was  held  that  words  Impugning  the 
solvency  of  a  iierson,  and  affecting  his  cred- 
it, were  actionable,  though  not  spoI<en  of 
lilm  in  relation  to  his  trade  or  business.  But 
there  was  an  allegation  of  special  damnge. 

The  demurrer  is  general  to  all  the  counts 
by  enumeration,  and  special  to  the  second 
and  third.  It  is  equivalent,  therefore,  to  sep- 
arate demurrers  to  each  count.  Tills  is  im- 
portant only  as  affecting  tlie  tonn  of  Judg- 
ment. The  Judgment  that  the  fli-st  count  is 
insufficient  is  reversed,  the  demurrer  tliereto 
overruled,  and  that  count  adjudged  sufficient. 
The  Judgment  that  the  second  count  is  Insuffi- 
cient, and  the  third  count  sufficient,  is  af- 
firmed. Both  parties  excepted,  and  the  plain- 
tiff has  prevailed  to  the  extent  of  obtaining 
a  reversal  as  to  the  first  count.  This  entitles 
him  to  costs  In  this  court.     Cause  remanded. 


CALEDONIA   FIRE  INS.  CO.  OF  SCOT- 
LAND v.  TRAUB  et  nl. 

(Conrt  of  Appeals  of  Maryland.    June  23, 1887.) 
Chanok  of  Vesub—Insukanxe— Proof  of  Loss — 

ISSTKfCTIONS— Sl'ECIAL    InTRRKUOATOKIB". 

1.  Right  to  remove  a  case  to  another  court 
(Const,  art.  4,  §  8)  is  waived  by  a  stipulatiou,  in 
consideration  of  forbearance   to  press  case   to 


trial  at  once,  that  it  shall  be  tried,  if  at  all, 
in  the  court  where  it  is  pending,  at  least  where 
no  new  cuuse  supervenes. 

2.  It  may  be  inferred  that  an  insurance  com- 
pany denied  its  liability  on  grounds  other  than 
absence  of  the  preliminary  proof  of  loss,  where- 
it  offered  to  pay  insured  a  certain  sum  in  settle- 
ment of  what  it  conceded  to  be  due,  and  on  re- 
jci'tioii  of  this  offer  demanded  appraiscmeut  and 
arbitration  under  the  terms  of  the  policy,  which 
was  entered  on,  and  then  offered  to  pay  the 
amount  of  the  award. 

3.  There  is  no  inconsistency  in  giving  an  in- 
struction stating  what  might  be  recovered  if 
facts  be  found  showing  a  valid  award,  and  one 
stating  what  might  be  recovered  if  the  facts 
showed  there  was  no  valid  award;  the  evidence 
being  conflicting  as  to  validity  of  award. 

4.  Tiicrp  is  no  error  iu  refusing  to  submit  an 
indefinite  interrogatorj',  or  one  as  to  matter 
which  is  immaterial,  or  about  which  there  is  no 
disjiatc,  or  about  which  there  is  no  evidence. 

5.  That  refusal  to  submit  special  interrogn- 
tories  may  be  reviewed,  the  record  should  show 
that  they  were  propounded  before  argument  to 
jury  was  tiegun. 

Appeal  from  drcrUt  court,  Carroll  county. 

Action  by  Julius  Traub  &  Bro.  against  the 
Caledonia  Fire  Insurance  Company  of  Scot- 
land. Judgment  for  phtintlfFs.  Defendant 
appeals.     Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  PAGE,  and  BOYD.  JJ. 

James  ilewea,  Chas.  T.  Reifsnider,  and  Chas. 
T.  Reifsnider,  Jr.,  for  apiieilant.  Clabaugli 
&  Rol>erts  and  BenJ.  Rosenheim,  for  appel- 
lees. 


McSHERRY.  C.  J.  For  the  third  time  the 
pending  case  has  been  brought  to  this  court. 
The  other  appeals  are  reported  In  80  Md.  214. 
30  Atl.  904,  and  In  83  Md.  .524,  35  Atl.  i:i. 
ISach  time  the  Insurance  comi>any  lias  been 
the  appellant,  and  each  time  the  company  iias 
contested  and  assailed  a  Judgment  entered 
upon  a  verdict  rendered  against  it  by  a  dif- 
ferent Jury  for  substantially  the  .<!ame  amount 
of  money.  On  the  former  appeals  the  law 
of  the  case  was  fully  discussed  and  finally 
settled,  and  there  are  but  few  new  questioii.< 
presented  for  decision  now.  The  suit  was  in- 
stituted upon  a  policy  of  in.stirauce  against 
loss  by  fire.  The  appellant  company  is  the 
imderwrlter  and  the  appellees  are  the  insurol. 
The  stipulations  contained  in  and  Indorsed 
upon  the  iiollcy  are,  as  Is  generally  tbe  case, 
quite  numerous;  but  it  will  not  be  necessary, 
in  considering  the  questions  now  Involved,  to 
set  forth  any  of  these  provisions  at  length: 
and,  as  two  of  them  alone  are  Invokeil  a$ 
defenses  to  the  action,  their  legal  effei-t. 
rather  than  their  exact  phraseology.  Is  all  tlut 
need  be  stated.  The  ordinary  re<|Uirement 
that  the  Insured  shall  within  60  days  after 
the  happening  of  a  loss  by  fire  furnish  tlie 
insurer  with  the  formal  proof  of  loss,  and  the 
other  equally  usual  stipulation  enjoinini; 
that,  in  tbe  event  of  a  loss  occurring,  and  Id 
the  event  of  a  disagreement  arising  between 
tlie  insurer  and  the  Insured  respecting  (he 
amount  of  that  loss,  the  controversy  should 
be  submitted  to  arbitrators  and  an  umi>lre. 
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wboBe  finding,  or  a  finding  by  a  majority  of 
'Whom,  should  be  conclusive  upon  the  parties, 
are  the  only  provisions  with  which  we  are  at 
all  concerned.  It  is  not  disputed  that  a  fire 
happened  during  the  period  covered  by  the 
I>oUcy  sued  on,  and  that  a  part  of  the  stock 
in  trade  owned  by  the  appellees  and  Insured 
under  the  policy  was  damaged,  and  a  part 
was  entirely  destroyed.  Notice  of  the  fire 
was  at  once  given  by  the  appellees  to  the 
agent  of  the  appellant,  though  no  formal 
jtroof  of  loss  was  then  or  ever  afterwards 
furnished.  The  appellant's  adjuster,  how- 
ever. In  a  few  days,  visited  the  scene  of  the 
fire,  took  possession  of  the  premises,  held  con- 
trol  thereof  for  19  days,  and  Instructed  the 
appellees  to  make  up  an  Inventory  of  their 
stock,  showing  the  amount  thereof  lost  and 
tbe  amount  damaged.  The  adjuster  partici- 
pated in  tills  work,  and  upon  its  completion, 
and  witliout  exacting  from  the  appellees  the 
proof  of  loss  required  by  the  policy,  offered 
to  settle  tbe -appellees'  claim  for  indemnity 
under  the  policy  by  the  payment  of  $S16,  in- 
tiisting  that  that  sum  fully  relmbtirsed  the 
insured  the  amount  of  their  loss  by  the  flre. 
Tbe  appellees  promptly  refused  to  accept  that 
uCTer,  and,  tbe  adjuster  being  unwliiing  to 
pay  more,  demanded  that  an  arbitration  un- 
der tbe  second  of  the  two  stipulations  re- 
ferred to  in  the  beginning  of  this  opinion 
Kliould  be  entered  into.  Accordingly  the  ap- 
pellees and  tbe  api>ellant  each  selected  an 
arbitrator,  and  the  two  arbitrators  chose  an 
umpire,  and  the  three  then  proceeded  to  make 
up  an  inventory  and  appraisement  of  the 
loss  and  damage.  They  met  on  May  4,  1803, 
and  on  subsequent  days,  and  tlie  two  arbi- 
trators, seemingly  without  much  difficulty, 
agreed  upon  valuations  of  tlie  goods  not  to- 
tally destroye<l,  but  were  widely  separated  in 
their  estimates  respecting  the  pi-operty  wholly 
humed,  or,  as  it  is  described  in  the  record, 
"out  of  sight."  Whether  they  Iiad  so  fur  dis- 
agreed as  to  authorize  the  umpire  to  decide 
and  determine  between  tliem  Is  one  of  the 
controverted  questions  of  fact.  On  the  9th 
of  May,  Rosenfleld,  the  arbitrator  selected  by 
the  appellees,  notified  tbe  other  arbitrator  and 
tbe  umpire  that  he  would  not  be  able  to  be 
present  or  participate  In  tbe  valuations  the 
next  day  in  consequence  of  business  engage- 
ments elsewliere;  and  when,  on  the  10th,  he 
learned  that  the  other  arbitrator  and  the  um- 
pire had  gone  back  to  the  scene  of  the  fire, 
I>resuniably  to  complete  the  valuation,  he  sent 
a  telegram  suggesting  tiiat  they  proceed  no 
further  until  they  could  communicate  with 
Relnhart,  who  was  acting  as  the  friend  and 
adviser  of  tbe  appellees.  Notwithstanding 
tbe  absence  of  Rosenfleld,  Bumbacker,  the 
other  arbitrator,  and  Baetjer,  tbe  umpire, 
went  on  with  tbe  valuation,  and  on  the  fol- 
lowing day— the  11th— the  umpire  gave  his 
decision  with  respect  to  the  goods  "not  in 
sigbt,"  and  be  and  Bumbacker  signed  an 
.•tward  fixing  the  amount  of  the  loss  at  |1,- 
m3.06;  but  Sosenfleld  refused  to  unite  there- 


in. Acting  upon  the  assumption  that  the 
award  was  invalid,  and  that  It  was  Imalid 
because  the  two  arbitrators  had  not  so  far 
finally  disagreed  as  to  allow  the  umpire  to  de- 
termine between  them  the  value  of  the  goods 
totally  destroyed,  the  api^eUees  brought  the 
pending  suit,  claiming  that  there  was  due  to 
them  a  sum  largely  in  excess  of  the  amount 
named  in  the  alleged  award,  and  the  appel- 
lant denied  any  liability  beyond  that  sum. 

The  present  record  contains  four  bills  of 
exception.  The  first  relates  to  a  ruling  of 
tbe  trial  court  refusing  to  remove  tbe  case  to 
some  other  court  for  trial;  tbe  second  has 
reference  to  the  admlKsibillty  of  evidence; 
the  third  brings  up  the  rulings  on  the  prayers 
for  instructions  to  the  Jury;  and  the  fourth 
was  taken  to  the  refusal  of  the  court  to  sub- 
mit to  the  Jury  certain  interrogatortes  to  be 
passed  on  by  them. 

If  the  question  raised  m  the  first  exception 
involved  merely  a  naked  refusal  on  the  part  of 
the  circuit  court  to  transmit,  upon  the  formal 
application  of  the  appellant,  the  record  of  pro- 
ceedings to  some  other  court,  for  the  trial  of 
the  cause  in  the  latter  tribunal,  the  Judgment 
apiiealed  from  would  necessarily  have  to  l)e 
reversed.  Tlie  right  of  a  party  in  a  civil  cause. 
upon  suggestion  in  WTitiug.  supportetl  by  af- 
fidavit tlint  be  cannot  secure  a  fair  and  Impar- 
tial trial  In  the  court  where  the  action  is  pend- 
ing, to  have  the  record  transmitted  to  some 
other  court,  is  secured  by  section  8,  art.  4,  of 
the  constitution  of  Maryland.  But  the  right 
thus  given  is  not  one  that  cannot  be  surren- 
dered. It  is  a  right  which  a  party  may  or 
may  not  avail  of  or  assert,  precisely  as  tbe 
right  to  a  trial  by  Jiffy  in  civil  proceedlng-s 
where  the  amoimt  In  controversy  exceeds  five 
dollars,  though  guarantied  by  section  6,  art. 
16,  of  the  constitution,  may,  by  agreement,  be 
reliuqulshed.  Both  are  rights  accorded  by  the 
organic  law  to  suitoi-s,  but  suitors  are  under 
no  compulsion  to  assert  or  to  insist  on  either; 
and  consequently  parties  may  voluntarily  waive 
the  one  or  the  other  or  both,  if  tliey  elect  to 
do  so.  Now,  we  find  in  the  record  that  a  writ- 
ten agreement  dated  May  20,  1885,  was  filed 
hi  the  cause,  stipulating,  in  consideratitm  of  the 
appellees  forbearing  to  prpcs  tbe  case  to  trial 
at  that  time,  that  the  case  should  be  tried  in 
the  circuit  court  for  Carroll  county  If  tried  at 
all,  and  expressly  waiving  the  right  of  remov- 
al. This  paper  was  signed  by  the  attorneys 
for  the  appellant  and  by  its  agent  or  adjuster. 
The  appellees  performed  their  part  of  the  agree- 
ment, nnd  did  not  press  for  a  new  trial,  but 
permitted  the  ease  to  go  over.  Subsequently, — 
that  is,  on  the  ICth  dayof  November,  1896,— long 
after  the  apiiellant  liad  secured  the  benefit  of 
the  postitonement  which  it  sought  under  the 
agreement  of  May,  1805,  it  made  application  to 
remove  the  case,  and  tiled  an  alHdavit  dated 
October  13,  1896.  This  motton  for  a  removal 
was  at  once  denied,  but  no  exception  was  tak- 
en or  reserved.  On  the  11th  of  February.  181>7, 
tbe  appellant  obtained  leave  to  withdraw  from 
tbe  files  this  affidavit  of  October  13,  1880.    Im- 
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mediately  tbereaftei  tbe  same  affidavit  was  re- 
filed  as  of  February  11th,  and  tbe  circuit  court 
again  refused  to  remove  the  case  to  another 
Jurisdiction,  and  this  last  refusal  is  the  error 
complained  of  in  the  first  bill  of  excepti(BiB. 
We  discover  no  eseror  in  this  action  of  the 
court. 

The  right  of  removal  was  not  given  to  be 
used  for  the  purpose  of  defeating  the  ends  of 
justice,  but  with  a  view  to  promote  and  sub- 
serve them.  It  is  difflcult  to  escape  tne  con- 
viction that  prior  to  the  execution  of  the  agree- 
ment of  Hay,  1805,  an  application  for  a  re- 
moval was  about  to  be  made  by  the  appellant 
merely  to  avoid  being  forced  Into  a  trial  when 
notprepared  to  proceed ;  and  so,  when  the  agree- 
ment not  to  press  tor  trial  was  signed,  the  ap- 
pellant not  only  forbore  to  make  a  motion  for 
a  removal,  but  distinctly  and  unequivocally 
stipulated  not  to  remove  the  case  at  all.  The 
agreement  of  May,  1895,  was  not  only  a  prom- 
ise that  tbe  application  should  not  be  made 
during  the  May  term  of  1885,  but  obviously  and 
in  terms  it  had  relation  to  the  future  as  well. 
Tbe  attempt  to  have  the  case  removed  in  Feb- 
ruary, 1897,  on  the  strength  of  the  affidavit 
used  unsuccessfully  the  preceding  November, 
was  on  Its  face  an  effort  to  evade  the  prior  rul- 
ing of  the  court  on  the  same  subject,  and  was 
a  palpable  endeavor  to  revive  a  right  which 
had  been  validly  and  unconditionally  waived 
and  relinquished.  The  right  to  remove  being 
a  right  that  may  be  waived  (Seth  v.  Chamber- 
laine,  41  Md.  liH),  and  a  waiver  having  been 
actually  agreed  to  upon  a  sufficient  considera- 
tion, tbe  right  or  privilege  could  not  be  reas- 
serted, unless,  perhaps,  in  the  event  of  some 
new  cause  supervening;  but  of  tbe  existence 
of  such  new  cause  there  is  neither  claim  nor 
pretense.  We  hare  heretofore  held  that  the 
waiver  of  a  right  to  a  trial  by  Jury  in  a  civil 
ease,  when  once  made,  was  irrevocable  (Lan- 
ahan  v.  Heaver,  77  Md.  tH>5,  20  Atl.  866),  and 
we  see  no  reason  for  deciding  that  a  similar 
unqualified  waiver  of  the  right  to  remove 
should  have  aqy  less  efficacy.  The  terms  of 
the  waiver  are  broad,  compreh«islve,  and  pro- 
fspectlve.  They  do  not  relate  to  any  particular 
p^od  of  time,  but  are  emphatic  in  declaring 
that  tbe  case,  if  tried  at  all,  shall  be  tried  in 
the  circuit  coinrt  for  Carroll  county.  They  con- 
tain nothbig  from  which  it  can  be  inferred  that 
it  was  the  intention  of  tbe  parties  to  limit  its 
operation  to  the  term  of  court  during  which 
the  agreement  was  entered  into.  Woodruff  v. 
Munroe,  33  Md.  157.  If  tbe  right  or  privilege 
of  removal  can  be  waived  at  all  (and  this  is 
not  now  debatable),  then  the  waiver  may  be 
made  absolute,  nncondltional,  and  perpetual. 
Had  it  been  the  design  of  the  parties  to  limit 
tbe  waiver  to  a  particular  term  of  court,  apt 
words  ought  to  have  been  employed  to  effect 
tihat  end;  but,  as  the  litigants  had  tbe  power 
to  make  the  waiver  unreatrictive,  and  as  the 
language  they  have  employed  constltnted  Jnst 
snch  a  waiver,  they  must  be  held  to  the  letter 
and  tbe  spirit  of  their  contract,  and  must  abide 
by  Its  provisions. 


The  second  exception  needs  no  discussion. 
On  the  appeal  decided  in  83  Md.  524,  35  AtL 
18,  we  held  that  the  qtoesdon  propounded  to 
the  witness  Relnbart  was  proper;  and  tJiesame 
question  to  the  same  witness  is  again  broaght 
tip,  together  with  the  answer  thereto,  by  tbe 
second  exception.  On  tbe  former  appeal  the 
answer  of  the  witness  was  not  set  out  in  tbe 
record;  in  this  it  is.  Tbe  question  having  been 
once  determined  to  be  admissible,  there  is  no 
occasion  to  say  more  respecting  it. 

The  third  exception  embodies  tbe  prayers. 
The  appellees'  first  and  fifth  prayers  were 
granted,  while  all  of  those  presented  by  the  ap- 
pellant, except  its  last,  or  eighth,  were  reject- 
ed. The  legal  principles  announced  in  the  ap- 
pellees' first  prayer  have  been  twice  passed 
on  by  this  court  in  this  ease.  There  is  no 
necessity  for  reviewing  or  restating  them.  It 
is  now,  however,  Insisted  that  there  was  no  le- 
gally sufficient  evidence  adduced  to  support 
one  of  the  hypotheses  of  this  instruction.  The 
instruction  deals  with  the  doctrine  of  waiver  as 
applicable  to  tbe  proof  of  loss.  It  sets  forth 
hypothetically  sundry  facts,  and  then  proceeds 
as  follows:  And  if  the  Jury  shall  further  find 
that  the  defendant  company  "denied  its  liabil- 
ity on  other  grounds  than  the  absence  of  proof 
of  loss,  then  the  Jury  are  at  liberty  to  find 
from  the  evidence  that  the  defendant  company 
waived  the  necessity  for  a  preliminary  proof 
of  loss."  A  special  exception  was  filed  below 
to  tbe  effect  that  there  was  no  evidence  to 
show  that  tbe  ai^IIant  had  denied  its  liability 
on  grounds  other  than  the  absence  of  tbe  pre- 
liminary proof  of  loss.  This  is  the  sole  ground 
of  objection  not  covered  by  the  former  decis- 
ions in  this  case.  We  think  there  was  saffldent 
evidence  to  go  to  the  Jury  upon  this  question  of 
fact.  The  evidence  was  not,  indeed,  direct, 
nor  was  it  explicit  in  tbe  sense  of  proving  a 
formal  refusal  distinctly  based  on  other 
grounds;  but  it  was  circumstantial,  and  pos- 
sessed qnlte  enough  probative  force  to  Justify 
the  inference  which  the  Jury  were  gtven  lib- 
erty to  draw,  and  which  they  In  fact  did  draw. 
There  bad  been  an  offer  l^  tbe  company  to 
pay  to  tbe  appellees  the  sum  of  $816  In  full  of 
their  loss;  and  this,  too,  not  by  way  of  com- 
promise, but  In  settlement  of  what  was  con- 
ceded by  the  company's  agents  to  be  due. 
This  offer  to  pay  was  a  clear  admission  of  lia- 
billty,  at  least  to  that  amount,  notwltfaatandini; 
proofs  of  loss— a  preliminary  requisite  to  the 
creation  of  any  liability  at  all— had  not  been 
furnished.  Then,  again,  when  this  offer  wa-s 
rejected,  an  appraisement  under  tbe  terms  of 
the  policy  was  demanded  by  the  company,  and 
was  entered  upon,  and,  as  tbe  company  in- 
sists, was  validly  made  and  completed.  Ac- 
cording to  the  witness  Relnbart,  he  had  sev- 
eral interviews  with  Hewes,  the  adjuster,  and 
the  latter  never  made  any  demand  "for  pre- 
liminary proofs  of  loss,  bnt  offered  to  pay  the 
amotint  of  the  award."  The  amount  of  the 
alleged  award  was  $1,043.08.  Here,  then, 
were  two  offers  to  pay  two  distinct  sums, 
tboogh  no  proof  of  loss  bad  been  furulsbed. 
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and  tlM  coiB|ieii7  refused  to  pay  more  than 
the  amount  of  the  award,  not  because  it  owed 
Bothing,  and  not  because  no  proof  of  loss  had 
been  famished,  but  obviously  because  It  de- 
nied its  liability  to  a  greater  extent.  If  It  de- 
nied Its  liability  beyond  the  amount  of  the 
award  by  admitting  its  liability  iq>  to  that 
sum,  then,  manifestly,  It  denied  liability  on 
another  ground  than  the  absence  of  the  proof 
of  loss.  To  a  certain  extent  it  admitted  its 
liability.  Beyond  that  it  denied  all  liability, 
and  denied  it  not  because  there  had  been  no 
proof  of  loss  furnished,  but  because  It  contend- 
ed that  uo  such  sum  as  was  claimed  by  the  in- 
sured WHS  due.  U  it  denied  liability  because 
it  insisted  that  the  whole  of  the  sum  claimed 
was  not  due,  then  its  denial  of  liability  on 
that  ground  was  a  denial  of  liability  on  a 
ground  other  than  the  want  of  preliminary 
proof  of  loss.  A  conceded  and  unconditional 
willingness  to  pay  a  particular  simi  In  settle- 
ment of  a  loss  under  the  policy,  but  a  refusal 
to  pay  a  larger  sum  therefor.  Is  a  distinct  and 
unequivocal  recognition  of  a  liability  to  iiay 
something,  and  a  liability  to  pay  anything 
where  no  proof  of  loss  has  been  furnished 
could  only  arise  where  the  proof  of  loss  had 
been  dispensed  with.  Hence  a  refusal  by  the 
company  to  pay  a  larger  sum  than  the  one 
which  it  offered  to  pay  cannot  be  considered  as 
the  assertion  of  a  nonliability  to  pay  any  sum 
at  all,  and  mu.st  logically  be  attributed  to 
some  other  ground  than  the  one  which,  if  un- 
walved,  could  relieve  of  all  liability,  and  there- 
fore must  be  predicated  of  some  other  cause 
than  the  mere  failure  to  furnish  preliminaiT 
proof  of  loss.  This  conclusion  is  an  Inference 
of  fact  which  the  Jury  were  at  perfect  liberty 
to  draw  from  all  the  evidence  before  them, 
and  consequently  it  cannot  be  said  that  there 
was  no  legally  sufficient  evidence  from  whit* 
they  might  rightfully  find  that  the  refusal  of 
the  appellant  to  pay  the  loss  sustained  by  the 
an>eUee8  was  founded  oa  other  grrounds  than 
the  mere  omission  to  supply  the  preliminary 
proof  of  loss.  There  being  no  other  objection 
to  the  prayer  than  the  one  Just  discussed,  there 
was  no  error  committed  in  granting  it. 

The  appellee's  fifth  and  the  appellant's 
^gbth  prayers  are  claimed  to  be  in  conflict, 
and  it  is  accordingly  Insisted  that  there  was 
error  In  gninting  the  fifth  Instruction.  We  do 
not  so  read  these  two  instructions.  They  pre- 
«sont  opposite  theories  of  the  case  predicated  of 
■contrary  conditions  of  fact,  but  this  di-cum- 
stance  by  no  means  places  them  in  a  position 
of  antagonism.  As  we  have  said  In  an  ear- 
lier part  of  this  opinion,  the  question  as  to 
•whether  there  had  been  such  a  disagreement 
between  the  appraisers  or  arbitrators  on  the 
subject  of  the  value  of  the  goods  totally  de' 
fstroyed  as  to  authorize  the  umpire  to  decide 
and  determine  between  them,  was  one  of  the 
controverted  facts  in  the  case;  and  therefore 
one  of  the  farts  to  be  found  by  the  Jury. 
If  the  Jury  had  found  that  the  award  made 
up  by  one  of  the  arbltrntoi-s  and  the  um- 
pire was  an  award  made  after  the  arbltra- 
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tors  had  finally  failed  to  agree,  then  the 
award  was  vaUd  and  binding,  and  limited  the 
amount  recoverable  by  the  insured  to  the  sum 
ascertained  by  the  award.  But  if,  on  the 
other  hand,  the  Jury  found,  as  well  they  might, 
ajad  as  h>  point  of  fact  they  manifestly  did, 
tliat  the  award  relied  cm  had  been  made  up, 
agreed  to,  and  signed  before  there  had  be^i  a 
final  and  fixed  disagreement  between  the  ar- 
l>ltrator8,  then  there  was,  upon  well-settled 
principles,  fully  recognisied  and  explicitly  an- 
nounced in  the  decision  of  this  case  reported 
in  83  Md.  524,  35  Atl.  13,  no  such  award  as 
was  binding  upon  either  party,  and  therefore 
no  such  award  as  would  or  could  limit  the 
right  of  the  appellees  to  recover  a  sum  In  ex- 
cess of  or  greater  than  that  named  In  the  paper 
relied  on  as  an  award.  The  fifth  instruction 
granted  at  the  Instance  of  the  appellees  sim- 
ply permitted  a  recovery  of  a  sum  in  excess  of 
the  amount  set  forth  in  the  so-called  "award," 
if  the  Jury  found  the  existence  of  the  facts 
which,  when  found,  showed  that  no  award  had 
been  legally  made;  while  the  eighth  instruc- 
tion of  the  appellant  restricted  the  right  of  re- 
covery to  such  sum  as  was  named  In  the 
award,  if  the  Jury  should  find  such  facts  as, 
under  the  law  announced  In  this  particular 
prayer,  warranted  the  legal  conclusion  that 
there  had  been  a  valid  and  binding  award. 
There  was,  consequently,  no  conflict  or  Incon- 
sistency l)etween  these  histructlons.  The  hy- 
potheses of  each  were  difiterent,  and  the  con- 
clusions had  necessarily  to  be  either  that  the 
award  was  or  was  not  valid.  Just  as  the  facts 
from  which  the  one  or  the  other  conclusion 
might  have  been  adduced  were  found  by  the 
Jury  to  exist. 

There  is  no  error  predlcable  of  the  rejection 
of  the  other  prayers  of  the  appellant.  The 
first,  second,  and  third  were  proi)erly  refused, 
because  there  was  no  evidence  to  support  their 
several  hypotheses.  The  fourth,  fifth,  sixth, 
and  seventh  are  substantially  the  same  as 
the  eighth;  and,  as  the  latter  was  granted,  and 
fully  covered  every  proposition  sought  to  be 
presented  by  the  others,  there  was  no  error  in 
refusing  to  grant  these  rejected  prayers.  Had 
they  been  granted,  they  would  simply  have  re- 
peated In  difTerent  forms  the  eighth  instruc- 
tion. 

The  fourth  exception,  bringing  up  for  review 
the  refusal  of  the  court  to  permit  eight  Inter- 
rogatories to  be  submitted  to  the  Jury,  pre- 
sents no  ground  for  a  reversal  of  the  Judg- 
ment. The  first  interrogatory  submitted  an 
inquiry  about  which  there  was  no  dispute 
whatever.  That  Rosenfleld  sent  the  telegram 
referred  to  In  this  interrogatory  was  conced- 
ed; cwtalnly  it  was  not  denied  either  b.v  him 
or  by  any  one  else.  The  second,  third,  and 
fourth  Interrogatories  were  properly  withheld 
from  the  Jury  because  there  was  not  a  particle 
of  evidence  which  could  possibly  furnish  the 
Jury  with  an  answer  to  them.  Had  they  gone 
to  the  Jvu^,  and  had  they  been  answered,  the 
answers  would  have  been  wholly  speculative 
and  oonJecturaL  Interrogatories,  to  be  sub- 
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mltted  to  a  Jury,  must  not  only  be  material, 
but  they  must  be  foun.led  on  the  evidence; 
and  where  there  Is  no  evidence  which  will 
enable  the  Jory  to  respond  to  them  It  Is  error 
to  propound  them  at  all.  Though  It  would 
have  been  undoubtedly  competent  for  the  ap- 
pellant to  show  that  the  failure  of  the  apprais- 
ers or  arbitrators  to  reach  a  conclusion  was 
due  to  the  misconduct  or  bad  faith  of  the  ap- 
pellees or  their  agent,  Relnhart,  or  their  ap- 
praiser, Rosenfleld,  still  It  would  have  been 
manifest  error  to  ask  the  Jury  to  respond  to 
Interrogatories  framed  upon  that  theory  when 
there  was  not  a  spark  of  evidence  before  them 
on  that  subject.  Whether  there  was  or  was 
not  an  award,  as  propounded  In  the  fifth  In- 
terrogatory, was  a  question  of  law  dependent 
on  various  facts.  Only  questions  of  fact  can 
be  referred  to  a  juiy.  The  sixth  and  seventh 
interrogatories  were  wholly  Immaterial,  and 
were,  therefore,  properly  refused.  It  did  not 
make  the  slightest  difference  whether  the  stock 
of  goods  was  accuratdy  set  down  In  an  In- 
ventory taken  by  Traub  and  his  clerk,  Keefer, 
unless  the  Inventory  referred  to  threw  some 
light  on  the  value  of  the  goods  at  the  time  of 
the  flre.  Now,  as  the  evidence  showed  that 
more  than  one  Inventory  had  been  taken  by 
Traub  and  Keefer,  the  Interrogatory,  In  not 
pointing  gpeclfleally  to  any  particular  one  of 
them,  was  vague,  indefluite,  and  misleading. 
It  was  equally  immaterial  whether  the  ap- 
praisers took  an  accurate  account  of  the  stock 
in  trade  owned  by  the  appellees.  If  an  award 
was  legally  made,  then  the  award  was  bind- 
ing; If  no  legal  award  was  made,  then  the 
paper  writing  which  purported  to  be  an  award 
was  of  no  value,  and  the  estimates  made  by 
the  appraisers  were  merely  estimates  of  the 
value  of  the  goods  that  were  left  after  the  flre. 
The  eighth  Interrogatory  asked  the  Jury  to  find 
something  that  the  award,  If  It  was  an  award, 
disclosed  on  its  face;  and,  if  it  was  not  an 
award,  the  answer  sought  wotdd  have  been 
wholly  immaterial.  The  alleged  award  simke 
for  Itself,  and  purported  to  be  for  the  exact 
sum  claimed  to  have  been  ascertained  by  the 
umpire  and  one  appraiser.  If  valid,  it  was 
binding;  If  invalid,  it  did  not  prevent  a  re- 
covery for  a  larger  amount.  Its  validity  was 
a  question  of  law  dependent  on  the  facts  ih«- 
sented  in  the  appellees'  fifth  and  the  appel- 
lant's eighth  instructions,  and  the  eighth  inter- 
rogatory could  not  possibly  have  elicited  any 
response  from  the  jury  that  would  have  re- 
flected in  the  most  remote  way  upon  the  valid- 
ity or  the  Invalidity  of  the  alleged  award. 

There  Is,  however,  another  reason  why  the 
coiut  was  right  in  rejecting  these  special  in- 
terrogatories. We  have  heretofore  held  In 
Traction  Co.  v.  Appel,  80  Md.  603,  31  Atl.  964, 
and  llallroad  Co.  v.  Cain,  81  Md.  105,  31  Atl. 
801.  that  special  Interrogatories  which  it  is  de- 
signed shall  be  answered  by  a  Jury  must  be 
propoxmded  at  least  before  the  argument  of 
counsel  to  the  Jury  is  begun,  and  that,  unless 
presented  by  that  time,  they  cannot  be  submit- 
ted at  alL   Tlie  record  before  us  does  not  show 


when  these  inten-ogatories  were  presented. 
Tlie  fourth  bill  of  exception  states  that  they 
were  presented  after  the  court  had  ruled  on 
the  prayers,  but  whether  before  or  after  the 
arguments  to  the  Jury  had  commenced  is  not 
disclosed.  It  may  be,  for  aught  that  appears 
to  the  contrary,  that  they  were  rejected  l>e- 
cause  not  propounded  in  due  time;  and,  unless 
the  bill  of  exceptions  shows  that  they  were 
submitted  In  proper  season,  we  cannot  assume 
that  they  were.  A  niUng  will  not  be  revers- 
ed unless  error  is  apparent,  and,  as  it  does  not 
appear  that  these  interrogatories  were  present- 
ed in  time,  we  would  l>e  Justified  In  affirming 
the  ruling  In  the  fourth  exception  upon  the 
ground  that  the  record  does  not  affirmatively 
show  that  the  questions  were  submitted  In 
time.  We  find  no  errors  in  the  record.  The 
Judgment  will  accordingly  be  affirmed,  and 
this  somewhat  protracted  litigation  will  thus 
be  brought  to  a  conclusion.  Judgment  af- 
firmed, with  costs  above  and  below. 


SHARTZEK  v.  MOUNTAIN  LAKE  PARK 

ASS'N  OP  GARRETT  COUNTY. 
(Court  of  Appeals  of  Maryland.    June  22, 1897.) 

Ejectment—  Eqi;itaui.k  Defense  —  Pi,baoing  — 
Partition  Sale — Distkibltion  of  Pkoceeds— 
Estoppel— Wakkant  or  Kksckvet— Motioks— 
Rdlinqs— Review. 

1.  In  ejectment,  where  defendant,  under  Code, 
art.  76,  i  83,  files  a  plea  "for  defense  on  equi- 
table grounds,"  he  must  set  out  "the  facts  which 
entitle  him  to  such  relief,"  and  not  the  eviden- 
tiary papers  on  which  he  relies  for  proof. 

2.  A  bill  for  the  sale  of  the  realty  of  W.  H« 
deceased,  alleged  that  he  died  seised  of,  or  equi- 
tably entitled  to.  in  bis  own  right,  a  large  estate, 
including  certain  tracts  the  title  pnpers  for  which 
were  in  the  pobsession  of  S.,  execator  of  J.  H., 
deceased.  There  was  a  prayer  that  S.  might 
answer,  and  produce  all  title  papers  which  were 
in  the  possession  of  J.  H.,  deceased,  for  ony 
lauds  owned  by  W.  H.  at  his  death,  and  that 
the  real  estate  of  W.  H.  might  be  sold  by  ■ 
trustee  for  partition.  S.  and  the  residuary  lega- 
tees of  J.  H.  answered  by  their  solicitors,  and 
trustees  were  appointed  to  sell  the  property. 
By  one  of  their  reports  the  trustees  showed 
that  they  had  sold  certain  lots,  t&at  a  part  of  the 
purchase  mouey  was  paid,  and  that  the  balaace 
would  be  paid  on  ratification  of  the  sale.  After 
ratification  the  proceeds  were  distributed.  S. 
and  the  residuary  legatees  bring  among  the  dis- 
tributees. The  legal  title  to  the  lots  was  in  J. 
H.  Held,  that  the  purchaser  had  the  right  to 
rely  on  the  order  of  the  court  as  emanating 
from  a  competent  jurisdiction,  since  the  suit 
was  in  part  for  the  sale  of  lands  to  whidi  W. 
H.  was  equitably  entitled. 

3.  Siuce  the  facts  must  or  should  have  been 
known  to  the  solicitors  who  were  intrusted  with 
their  interests  in  the  cause,  S.  and  the  residaary 
legatees  were  ciiargeable  with  knowledge  there- 
of. 

4.  Having  permitted  the  sole  to  be  ratified  and 
the  purchase  money  to  be  paid,  S.  and  the  resid- 
oary  legatees,  after  13  years,  could  not  question 
the  legality  of  the  sale,  to  the  prejudice  of  tho»> 
who  had  given  faith  to  the  fair  inferences  from 
their  conduct. 

5.  In  ejectment,  a  warrant  of  resnrvey  was 
properly  directed  where  it  was  a  question  of  fart, 
on  which  the  parties  joined  issue,  whether  the 
land  iu  controversy  was  within  the  lines  of  a 
certain  tract 
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6.  Where  the  record  does  not  show  the  Krounds 
of  motions  made  to  strike  pleadings,  it  will  be 
presumed  on  appeal  that  the  rulinga  oi  the  lower 
court  on  the  motions  were  correct. 

A.ppeal  from  circuit  court,  Oarrett  county. 

Bjectment  suit  by  John  Shartzer,  substitut- 
ed trustee,  against  the  Mountain  Lake  Park 
A^ssociatlon  of  Garrett  County.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

Argued  before  McSHERRY,  0.  J.,  and 
BRYAN,  FOWLER,  BRISCX)B,  and  RUS- 
SUM,  JJ. 

yv.  C.  Devecmon,  Ed.  H.  Slncell,  and  B.  A. 
Rlclimoad,  for  appellant.  Thos.  J.  Peddi- 
<»rd,  Gilmor  S.  Hamlll,  Fred.  W,  Story,  and 
R.  W.  Baldwin,  for  appellee. 

RUSSUM,  J.  Bdward  Boye,  trustee  under 
the  will  of  John  Hoye,  In  whose  place  the 
ai>pellant  was  substituted.  Instituted  an 
ejectment  suit  in  the  circuit  court  for  Gar- 
rett county,  to  recover  from  the  appellee  pos- 
session of  a  tract  of  land  known  as  "Lot  No. 
858"  of  the  military  lots  west  of  Pt.  Cum- 
berland. The  appellee  obtained  an  injunc- 
tion to  restrain  the  prosecution  of  the  suit, 
which,  being  heard  on  bill,  answers,  and 
testimony,  was  dissolved,  and  an  appeal  tak- 
en to  this  court,  by  which  the  order  dissolv- 
ing? the  injunction  was  afllrmed,  on  the 
{ground  that,  under  article  75,  §  83,  of  the 
Code,  the  same  matter  which  was  made  the 
^T-ound  of  complaint  in  that  case  could  be 
interposed  in  this  as  an  equitable  defense. 
Association  v.  Shartzer,  83  Md.  10,  34  AU. 
536.  The  case  came  on  for  trial  at  the  Sep- 
tember. 1896,  term,  at  which  time  the  appel- 
lee filed  its  plea  "for  defense  on  equitable 
}a*ound8,"  and  its  disclaimer  as  to  so  much 
of  lot  No.  858  as  lies  south  of  the  Baltimore 
&.  Ohio  Railroad  tracks,  as  laid  down  on  the 
I>lat8  filed  by  the  surveyor.  To  the  equita- 
ble plea  the  plaintiff  demurred,  which  was 
overmled  by  the  court.  Thi*ee  exceptions 
were  taken  by  the  appellant:  (1)  To  the  re- 
fusal of  the  court  to  strike  out  the  order  of 
September  26,  18d4,  directing  a  warrant  of 
resurvcy  to  Issue,  and  the  return  of  the  sur- 
veyor under  said  warrant;  (2)  to  the  refusal 
of  the  coxirt  to  strike  out  the  equitable  plea 
of  the  defendant;  and  (3)  to  the  ruling  of  the 
court  granting  the  motion  of  the  defendant 
to  strike  out  the  plaintiff's  replication  on 
equitable  grounds.  The  Judgment  being  for 
the  defendant,  the  plaintiff  appealed. 

Tbe  demurrer  to  the  defendant's  plea  for 
defense  on  equitable  grounds  will  be  first 
considered.  This  plea  is,  at  best,  but  a  loose 
statement  at  large,  without  any  view  to  the 
extrication  of  the  facts  in  controversy.  Aft- 
er attempting  to  set  out  the  substance  of  the 
bill  of  complaint  in  No.  840  Equity,  in  the 
tircult  court  for  Allegany  county,  and  the 
itppoifttment  of  trustees  to  sell  the  real  es- 
tate therein  referred  to,  it  proceeds  to  set 
forth  at  length  tbe  report  of  sales  made  by 


the  Messrs.  Gordon  as  trustees;  the  orders 
of  ratification,  nisi  and  final;  the  report  of 
the  auditor;  the  deed  from  tbe  Messrs.  Gor- 
don, trustees,  to  J.  C.  Alderson,— and  then 
concludes  by  averring  that  George  Smith,  of 
A,  executor  of  John  Hoye,  deceased,  and 
Edward  Hoye,  John  Hoye,  of  William,  David 
Hoye,  and  Daniel  J.  Hoye,  the  residuary  lega- 
tees of  John  Hoye,  deceased,  were  all  par- 
ties to  the  said  cause;  that  they  did  not  ob- 
ject to  the  ratification  of  the  sale,  but  allow- 
ed the  same  and  the  auditor's  report  to  be 
finally  ratified,  and  took  the  purchase  money 
obtained  for  and  distributed  as  the  price  of 
lot  858,  which  is  the  land  in  controversy. 
This  mode  of  pleading  requires  tbe  court  to 
review,  collate,  and  consider  these  papers, 
in  order  to  extract  the  points  and  arrive  at 
the  selection  of  the  point  to  be  decided.  It 
violates  that  rule  of  pleading  which  requires 
the  avoidance  of  obscurity,  and,  instead  of 
setting  out  the  facts  which  entitle  the  de- 
fendant to  relief,  which  is  required  in  a  plea 
for  defense  on  equitable  grounds,  It  spreads 
on  tbe  record  the  evidentiary  papers  on 
which  the  defendant  relies  to  prove  the  facts 
constituting  an  equitable  estoppel.  Code, 
art.  75,  §  83.  But,  while  the  plea  Is  de- 
fective, and  the  Judgment  must  on  that  ac- 
count be  reversed,  yet,  as  the  cause  was 
fully  argued,  it  is  proper  that  we  should  de- 
cide the  question  involved,  in  order  that 
there  may  be  an  end  of  litigation  between 
the  parties. 

The  conceded  facts  which  we  have  extri- 
cated from  the  confused  record  sent  to  this 
court  are:  That  in  a  cause  In  the  circuit 
court  for  Allegany  county,  known  as  "H40 
Equity,"  a  bill  of  complaint  was  filed,  char- 
ging, among  other  -things,  that  William  W. 
Hoye  was  at  tbe  time  of  his  death  seised  of, 
or  equitably  entitled  to,  in  his  own  right,  a 
large  and  valuable  real  estate  in  Allegany 
county  (now  set  off  In  Garrett  county) 
among  which  was  a  large  tract  called  "West- 
ern Canal  Convention,"  and  several  other 
large  and  valuable  tracts  of  land  the  names 
of  which  were  unknown  to  the  complainants, 
the  patents  or  other  title  papers  for  which 
were  in  the  possession  of  George  Smith,  of 
A.,  executor  under  the  will  of  John  Hoye, 
deceased.  The  prayer  of  the  bill  was  that 
the  said  George  Smith  might  answer  the  bill 
fully,  and  also  exhibit  and  produce  all  pat- 
ents or  other  title  papers  which  were  in  the 
possession  of  John  Hoye,  deceased,  for  any 
lands  owned  by  William  W.  Hoye  at  the 
time  of  his  death;  that  the  real  estate  of 
William  W.  Hoye  might  be  sold  by  a  trustee, 
and  the  proceeds  divided  among  those  enti- 
tled thereto;  and  for  general  relief.  George 
Smith,  of  A.,  executor  of  John  Hoye,  deceas- 
ed, and  Edward  Hoye,  Daniel  J.  Hoye,  John 
Hoye,  of  William,  and  David  Hoye,  resid- 
uary legatees  of  John  Hoye,  appeared  and 
answered  tbe  bill,  and  trustees  were  appoint- 
ed to  sell  the  property.  By  the  eleventh  re- 
port o(  sales  made  by  the  Messrs.  Gordon, 
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trustees,  It  appears  that  on  the  7th  day  of 
September,  1881,  they  sold  certain  specifical- 
ly named  military  lots,  and  forty-eight  and 
«lxty  •o/ioo  one  hundredths  of  lot  No.  8S8, 
ttU  of  which  lots  and  parts  of  lots  lie  within 
the  lines  of  a  tract  of  land  Icnown  as  "West- 
-em  Canal  Convention"  and  "inside  of  the 
■old  inclosnre  known  as  the  *Hoye  Pasture,' " 
■to  J.  C.  Alderson  for  the  sum  of  $2,143.44, 
4ind  that  Alderson  had  paid  $50  on  account 
•of  the  purchase  money,  and  would  pay  the 
balance  on  the  ratification  of  the  sale.  The 
proceeds  of  sale  were,  after  its  ratification, 
■distributed  by  an  auditor's  account,  which 
was  finally  ratified  December  28,  1881;  the 
«aid  George  Smith,  and  the  said  residuary 
legatees,  being  among  the  distributees.  It 
Is  contended  on  the  part  of  the  appellant  (1) 
that,  the  legal  title  to  the  land  in  controversy 
•being  in  John  Hoye,  the  sale  of  It  by  the 
Messrs.  Gordon,  as  trustees  for  the  sale  of  the 
real  estate  of  William  W.  Hoye,  was  null  and 
void,  and  that,  although  George  Smith,  exec- 
ntor  of  John  Hoye,  and  his  residuary  legatees 
-were  parties  to  said  cause,  and  received  a 
portion  of  the  proceeds,  they  are  not  estop- 
ped from  claiming  the  land  unless  it  be 
shown  that  they  received  it  l^nowing  it  to  be 
such,  since  no  estoppel  arises  from  one's 
Kilence  concerning  the  title  to  land  where  he 
is  in  ignorance  as  to  his  oyvn  title;  (2)  that, 
as  to  real  property,  the  party  claiming  to 
have  been  influenced  by  the  conduct  or  dec- 
larations of  another  must  show  that  he  was 
not  only  destitute  of  Icnowledge  of  the  true 
state  of  the  title,  but  also  of  any  convenient 
and  available  means  of  acquiring  such 
knowledge. 

The  correctness  of  these  propositions  as  ab- 
stract principles  of  law  Is  one  question,  and 
tiieir  applicability  to  the  case  before  us  is  quite 
another.  The  proceedings  in  the  circuit  court 
for  Allegany  county,  known  as  "840  Equity," 
were  for  the  sale  of  the  real  estate  of  William 
W.  Hoye  for  the  purpose  of  partition.  The 
court  undoubtedly  had  Jurisdiction  of  the  sub- 
ject-matter of  the  suit,  which  included  the 
sale  of  the  land  to  which  William  W.  Hoye 
was  equitably  entitled,  as  well  as  that  of  which 
be  died  seised.  George  Smith,  of  A.,  the  ex- 
ecutor of  John  Hoye,  who  was  also  trustee  un- 
der his  will,  and  the  residuary  legatees  of 
John  Hoye  were  parties,  and  appeared  and  an- 
swered by  solicitors.  The  trustees  appointed 
In  tlrnt  cause  sold  the  property  as  of  the  estate 
of  William  W.  Hoye,  and  reported  the  sale  to 
tlie  court,  and  that  Alderson,  the  purchaser, 
had  paid  $50  of  the  purchase  money,  and  would 
pay  the  balance  on  the  ratification  of  the  sale, 
and  the  sale  was  finally  ratified.  Under  these 
conditions  Alderson  had  tlie  light  to  rely  on 
the  order  of  the  court  as  emanating  from  a 
■competent  Jurisdiction.  Long  v.  Long,  62  Md. 
62.  The  parties  to  the  cause  may  not  have 
personally  known  the  facts,  but  they  were 
known  to  their  counsel,  or  must  from  nature 
have  been  known  to  them,  or  onght  to  have 
'been;   and  the  appellant,  and  the  residuary  leg- 


atees under  the  will  of  John  Hoye,  as  to  sueb 
matters,  are  held  as  affected  by  the  actual  ur 
constructive  knowledge  of  their  solicitors  in- 
trusted with  their  interests  in  the  cause,  anles.s 
they  could  show  tliat  they  were  victims  of 
fraud  practiced  on  them  by  Uieir  soUdtors. 
which  in  this  case  is  not  supposable.  Preh-ii- 
man  v.  Mason,  68  Md.  92,  II  Atl.  764.  Nur 
was  there  on  the  records  of  Allegany  county 
anything  that  would  lead  a  prudent  man  to 
doubt  the  regularity  of  the  court's  order.  Tb« 
deed,  which  the  appellant  contends  was  notice 
of  the  legal  title  in  John  Hoye,  conveyed  sev- 
eral tracts  of  land  for  the  nominal  considera- 
tion of  $100;  and,  since  the  bill  was  filed  for 
tiie  sale  of  the  real  estate  to  which  William  W. 
Hoye  was  equitably  entitled,  as  wdl  as  that 
of  which  he  was  seised,  and  as  George  Smith, 
of  A.,  the  executor  of  John  Hoye.  who  was  al- 
so trustee,  was  vested  with  the  legal  title,  an  I 
with  full  power  to  sell  aU  his  real  estate  at 
public  or  private  sale,  and  the  residuary  lega- 
tees Individually  being  parties  to  the  proceed- 
ing, and  represented  by  solicitors  of  alrility  and 
Integrity,  the  purchaser  had  a  right  to  believe 
that  so  much  of  lot  868  as  was  sold  was  land 
to  which  William  W.  Hoye  was  equitably  en- 
titled. The  court  having  bad  Jurisdiction  over 
the  subject  and  the  parties,  "the  erroneous  or 
improvident  ^ercise  of  It,  in  a  manner  not 
warranted  by  the  evidence  before  It,  whether 
that  be  in  respect  to  the  construction  of  writ- 
ten instruments  or  deductions  drawn  from  un- 
written proof,  the  errors,  however  apparent, 
are  not  to  be  corrected  at  the  expense  of  cira 
purcliaser."     Long  v.  Long,  62  Md.  62. 

Again,  the  fourth  account  of  the  auditor  Id 
840  Equity  shows  that  the  residuary  lejrateea 
of  Joim  Hoye  were  awarded  their  resp..ctive 
proportions  of  the  proceeds  of  sale  as  heirs  at 
law  of  William  W.  Hoye,  and  that  a  large  suiu 
was  distributed  to  the  said  George  Smifh:  aikl 
by  his  thirty-second  account,  passed  in  the  or- 
phans' court  for  Allegany  county.  December 
29,  1884,— more  than  three  years  after  the  sale, 
— George  Smith,  executor  of  John  Hoye,  de- 
ceased, accounted  for  $l,473.S:i,  received  fivni 
the  proceeds  of  sale  in  840  Eqtiity,  as  of  the  es- 
tate of  his  testator,  which  was  distributed  M 
the  residuary  legatees  under  the  will  of  John 
Hoye.  Whether  that  dtsti'ibution  was  corrt-ct 
or  incorrect  as  to  the  amount  received  by  the 
residuary  legatees  does  not  concern  this  oa>e. 
Having  authority  under  the  will  of  John  U--y 
to  sell  and  convey  all  his  testator's  real  estate 
at  public  or  private  sale,  and  being  a  party  ;•• 
840  Equity  hi  the  capacity  of  executor,  an! 
knowing,  as  he  must  have  known,  of  tlie  .<9!<; 
of  lot  808  by  the  trustees  to  Alderson.  the  pre- 
sumption is  that  George  Smith  folly  dis<-har- 
ged  his  duty  as  executor,  and  that,  in  reced- 
ing the  proceeds  of  sale,  he  obtained  all  tiia; 
bis  testator's  estate  was  legally  oititled  to  n- 
ceive.  Without  the  consent  of  George  Sm^l. 
executor,  and  of  the  residuary  legatees  of  JuLu 
Hoye,  the  sale  of  this  land  to  Aldersut^as  tlie 
property  of  William  W.  Hoye  would  not  have 
been  ratified,  nor  the  purchase  money  pai-i. 
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Having  permitted  tluit  to  be  done  which  would 
not  otherwise  have  been  done,  the  appel- 
lant, Bta  sncceesor  of  Smith  In  the  truat  un- 
der the  will  of  John  Hoye,  or  the  residuary 
legatees  through  him,  oaanot  now,  after  the 
lapse  of  nearly  13  years,  be  beard  to  question 
the  legality  of  the  act  thus  sanctioned,  to  the 
prejudice  of  those  who  have  given  faith  to  the 
fair  inferences  from  their  conduct  And  it 
makes  no  difference  whether  It  be  said  that 
this  conduct  amounts  to  a  ratification  or  an 
election,  or  requires  the  application  of  the  doc- 
trine of  equitable  estoppel.  Story,  Eq.  Jur.  { 
1546;  Beach,  Mod.  Eq.  !  1098;  Funk  v.  New- 
t-onier,  10  Md.  301;  Presstman  v.  Mason,  6S 
Md.  89.  11  AU.  764;  Long  y.  Long,  62  Md.  71, 
72;  Strosser  v.  City  of  Fort  Wayne,  100  Ind. 
44:1:    Hayward  v.  Bank,  96  U.  S.  611. 

These  views  are  not  in  conflict  with  the  opin- 
ion of  this  court  on  the  former  appeal  between 
these  parties.  We  have  seen  that  the  proceed- 
ing In  S40  Equity,  and  the  conduct  of  all  the 
liartles  thereto  who  were  interested  In  the  land 
in  controversy  in  this  case,  tends  to  show  that 
WUIlam  W.  Hoye  was  seised  of  or  equitably 
entitled  to  so  much  of  lot  No.  858  as  was  sold 
to  Aldersoa  The  admissions  of  the  parties,  as 
disclosed  by  the  record,  were  the  most  con- 
venient and  available  and  reliable  means  of 
acquiring  Information  as  to  the  title,  and  he 
was  Justified  in  completing  his  purchase. 

The  motion  to  strike  out  the  order  dlrecthig 
a  warrant  of  resurvey  to  issue,  from  the  re- 
fusal of  which  the  first  exception  is  taken,  was 
properly  overruled.  The  record  shows  that  the 
apiiellee  pleaded  not  guilty,  and  took  defense 
on  warrant,  and  that  afterwards  leave  was 
given  to  file  additional  pleas,  under  which  was 
filed  the  plea  for  defense  on  equitable  grounds. 
The  report  of  sales  made  by  the  trustees  al- 
leges that  the  land  In  controversy  Is  contained 
within  the  lines  of  "Western  Canal  Conven- 
tion," which  concededly  was  the  property  of 
WiUiam  W.  Hoye.  This  Is  denied  by  the  ap- 
pellant, and,  being  a  fact  In  Issue,  which  could 
be  settled  only  by  a  resurvey,  the  warrant 
properly  issued. 

The  record  does  not  disclose  the  grounds  of 
the  motion  made  by  the  plaintiff  to  strike  out 
the  equitable  plea  of  the  defendant,  nor  of  the 
motion  made  by  the  defendant  to  strike  out 
the  plaintiff's  equitable  replication,  which  are 
referred  to  In  the  second  and  thbtl  exceptions, 
and  therefore  we  must  conclude  that  the  rul- 
ings of  the  court  on  these  motions  were  cor- 
rect. As  to  the  second  exception  the  motion 
was.  subetontl^y,  a  renewal  of  the  demurrer, 
and  asked  the  court  to  review  Its  ruling  there- 
on, after  plaintiff  had  announced  that  he  "stood 
on  the  demurrer,"  and  was  clearly  within  the 
court's  discretion,  from  the  exercise  of  which 
no  appeal  will  lie.  As  to  the  third  exception, 
and  regarding  the  motion  as  in  the  nature  of 
a  demurrer  to  the  plaintiff's  equitable  replica- 
tion, it  Is  sufficient  to  say  that  the  occurrences 
In  the  Ufethne  of  William  W.  Hoye,  and  all 
the  allegations  of  the  equitable  replication  that 
refer  to  the  time  of  death  of  John  Hoye  and 


William  W.  Hoye  and  the  residence  of  George 
Smith,  of  A.,  and  Daniel  J.  Hoye,  and  to  the- 
legal  title  to  lot  858,  and  to  the  transactions' 
lietween  J.  C.  Alderson  and  Oeorge  Smith,  of 
A.,  as  executor  of  John  Hoye,  deceased,  as  tO' 
other  lots  and  under  another  contract,  were 
not  material  Issues  In  the  cause,  and  tended  to 
ccnfuse  the  jury.  If,  as  we  have  seen,  George- 
Smith,  of  A.,  executor  of  John  Hoye,  and  tzns- 
tee  under  ttis  will  with  power  to  sell  bis  real 
estate,  and  the  residuary  legatees  of  John  Hoye 
have,  as  the  equitable  replication  admits,  per- 
mitted the  estates  of  William  W.  Hoye  and 
Jolm  Hoye  to  tie  lumped  and  mixed  together, 
and  the  proceeds  of  the  sale  of  lot  No..  S6S 
was  a  portion  of  the  fund  so  distributed,  and' 
they  received  the  money,  neither  the  plahitiff 
nor  the  residuary  legatees  con  now  be  allowed 
to  speak,  because  conscience  requires  them  to 
be  silent.  We  think  the  court  was  right  10- 
ordering  the  equitable  replication  to  be  stricken 
out.  However,  as  the  court  below  erred  fat 
overruling  the  demurrer  to  the  plea  for  de- 
fense on  equitable  grounds,  the  Judgment  must 
be  reversed.  Judgment  reversed,  with  costs, 
and  new  trial  awarded. 


KERR  V.  URTB. 

(Court  of  Appeals  of  Maryland.    June  22, 1897.)t 

Makrieo  Wombn— Natio.xai,  Bank  Btook— Owx- 
RRsnip  AND  Feksonai.  Liability. 

1.  Where  one  residing  in  Maryland  subscribes- 
for  stock  of  a  national  bank  of  another  state, 
and  then  transfers  it  to  his  wife,  also  a  resident 
of  Maryland,  she  becomes  owner  thereof,  and  is 
subject  to  ."Stockholders'  liability,  ander  Rev.  St. 
U.  S.  {  5152,  without  regard  to  tlie  laws  of  the- 
other  state  relative  to  contract  by  married  wor 
men. 

2.  A  person  appearing  on  the  books  of  a  na- 
tional bank  to  be  absolute  owner  of  stock  is  sub- 
ject to  stockholders'  liability,  though  holding  it 
as  trustee. 

Appeal  from  circuit  court,  Kent  county. 

Action  by  Henry  H.  Kerr,  receiver  of  the 
City  National  Bank  of  Quannah,  Tex.,  against 
John  D.  TJrie.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRYAN,  BOYD,  ROBERTS,  and  FOWLER, 
JJ. 

James  A.  Pearce,  tar  appellant  John  D. 
Urie,  in  pro.  per. 

FOWLER,  J.  The  question  presented  By 
this  appeal  is  whether  a  married  woman  re- 
siding In  this  state  is  capable  of  holding  stock 
in  a  national  bonk  located  and  doing  business 
in  the  state  of  Texas,  and,  if  so,  whether  she- 
la  liable  as  such  stockholder,  under  the  per- 
sonal liability  provisions  of  section  5152  of 
the  Revised  Statutes  of  the  United  States.. 
Whatever  difficulty  may  surround  this  ques- 
tion arises,  we  think,  more  from  the  manner 
in  which  It  is  presented  in  this  case,  tlion 
from  any  other  canse,  for  it  can  hardly  be 
supposed  that  at  tUs  day,  when,  by  the  law 
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of  most  all  the  states,  a  married  woman  may 
contract  as  a  feme  sole  In  respect  to  her  sep- 
arate estate,  she  is  without  dower  to  sub- 
scribe for  or  become  the  transferee  of  the 
stock  of  a  national  bank.  The  learned  au- 
thor of  Cook  on  Stock,  Stockholders  and  Cor- 
poration Law  (section  250)  expresses  the  opin- 
ion that,  without  doubt,  a  married  woman 
may  become  the  transferee  of  such  stock. 
Certainly,  a  feme  sole  may  be  such  a  stock- 
holder, and  would  undoubtedly  be  subject  to 
all  the  personal  liabilities  Imposed  by  section 
5152.  And,  If  this  be  so,  what  would  be  the 
effect  of  her  marriage  upon  her  right  to  hold 
bank  stock?  Wojuld  she  be  any  the  less  a 
stockholder  after  than  before  her  marriage? 
There  Is  certainly  nothing  in  the  acts  of  con- 
gress which  can  be  held  to  exclude  married 
women  from  the  privilege  of  owning  this  class 
of  valuable  personal  property. 

The  question  before  us  Is  thus  presented: 
It  appears  from  the  agreed  statement  of  (acts 
that  in  April,  1891,  the  defendant,  John  D. 
Urle,  purchased  for  the  benefit  of  his  Infant 
daughter  (a  child  four  years  old)  10  shares  of  : 
the  capital  stock  of  the  City  National  Bank 
of  Quannah,  and  that  his  wife  requested  the 
certificate  therefor  should  be  placed  in  her  ' 
name,  which  was  accordingly  done.. '  The 
bank  having  called  upon  Mrs.  Urle  to  pay  In- 
to its  surplus  $250,  she  was  unable  to  do  so,  I 
and  the  defendant  (her  husband)  agreed  to,  I 
and  did,  furnish  the  money  the  bank  had  call-  | 
ed  for,  provided  the  stock  in  question  should 
be  transferred  to  him,  to  be  held  for  the 
benefit  of  their  infant  child,  as  Mrs.  Urle 
had  held  it  in  the  first  instance.  The  orig- 
inal certificate  which  had  been  issued  to  her 
was  accordingly  surrendered,  and  another 
was  Issued  to  the  defendant,  In  February, 
1892,  which  be  subsequently  transferred  to 
her  at  her  request,  and  in  consideration  of 
$123.10  paid  to  him  by  her.  It  is  admitted 
tlmt  this  transfer  is  bona  fide  and  for  value. 
The  assignment  by  the  defendant  was  to  his 
wife  as  attorney,  and  the  certificate  was  so 
drawn,  but  It  appears  by  the  agreed  state- 
ment of  facts  that  the  stock  was  issued  to 
and  held  by  Mrs.  Urle  personally,  as  shown 
by  the  stub  of  the  stock  book.  The  bank 
having  become  Insolvent,  a  receiver  was  duly 
appointed,  who  has  instituted  suits  against 
the  stockholders  of  said  bank  to  enforce  the 
personal  liability  provided  by  section  5152. 
But  Instead  of  suing  Mrs.  Urle,  who,  accord- 
ing to  the  books  of  the  bank,  is  the  holder 
of  the  stock,  suit  has  been  brought  against 
her  husband,  upon  the  theory  that  his  trans- 
fer of  the  stock  to  her  is  void,  not,  however, 
by  reason  of  any  fraud  or  irregularity  in  the 
transfer,  but  upon  the  sole  ground  that  Mrs. 
Urle,  being  a  married  woman,  is  incapable  of 
being  a  stockholder.  Such  a  proposition  at 
first  blush  would  seem  to  be  altogether  un- 
tenable, nor  do  we  think  this  first  impression 
has  been  overcome  by  any  argument  we  have 
heard.  It  is  too  late  at  this  day  to  regulate 
the  property  rights  of  married  women  by  the 


ancient  common  law  of  England.  Tbat  hai 
been  abrogated  in  this  country  almost  on: 
versaUy,  and,  as  Mr.  Cook  says,  married  wo- 
men may  doubtless  in  all  the  states  becoo' 
transferees  of  bank  stock,  and  the  leamn: 
counsel  for  the  appellant  Is  forced  to  adxi: 
that,  if  the  law  as  thu.s  laid  down  Is  to  prevail 
his  proposition  must  fall. 

If  tlie  question  before  us  had  arisien  oni  o.' 
a  contract  conceded  to  be  a  Maryland  mv 
tract,  we  think  there  could  not  have  been  an; 
doubt  as  to  the  legality  of  Mrs.  Urie's  boldine 
for,  under  our  statute,  all  the  property,  rv:il 
and  personal,  belonging  to  a  woman  at  '.y 
time  of  her  marriage,  and  all  property  whi<:. 
she  may  acquire  by  purchase,  gift,,  grant.  tJe- 
vise,  bequest,  descent,  or  in  course  of  distr: 
bution,  she  shall  hold  for  her  separate  u<«. 
etc.  There  can  be  no  doubt,  therefore,  that 
where  a  married  woman  Is  in  possession  o( 
bank  stock  l)efore  she  Is  married,  or  which 
after  marriage,  came  to  her,  as  provided  br 
the  statute,  she  would  hold  it  as  her  separati- 
property,  as  provided  by  the  Code.  The  fai- 
that  her  power  of  dispo-sltion  may  be  llrait*i: 
makes  her  none  the  less  a  stockholder.  But 
It  is  said  the  contract  is  not  a  Maiylan<l  ntn- 
tract,  but  is  a  contract  made  in  Texas.  aoA 
that,  therefore,  the  rights  of  the  parties  mns- 
be  determined  by  the  law  of  the  latter  statf 
And  this  contention  is  based  upon  the  prop>> 
sition  that  a  subscription  made  In  one  st.it'' 
to  capital  stock  of  a  corporation  which  exi<ts 
in  and  carries  on  Its  business  In  another  staw 
is  a  contract  to  be  performed  in  the  latter 
state,  and  te  governed  by  the  laws  of  that 
state.  While  this  general  proposition  may  br 
conceded,  yet  it  must  be  remembered  tba; 
the  contract  we  are  considering  is  not  the  con- 
tract of  subscription,  but  the  contract  by  which 
the  defendant  transferred  to  his  wife  the  stock 
already  subscribed  for  by  her.  It  would  seem 
to  follow,  if  the  contention  of  the  appellant  be 
correct,  namely,  that  Mrs.  Urle  has  no  le^ 
capacity  to  subscribe  for  or  hold  the  stock, 
tbat  the  oil^nal  contract  of  subscription  which 
was  made  by  her  and  In  her  own  name,  al- 
though the  money  was  ftmilshed  by  her  hat- 
band, was  null  and  void;  and  therefore  no  lU- 
blllty  ever  arose  under  section  5152,  and  hfrn-*' 
the  defendant  never  incurred  any  llabOitT 
thereunder,  unless  the  mere  fact  that  he  fur- 
nished the  money  to  pay  for  the  stock  wouM 
make  him  so  liable;  and  this  cannot  l>e.  be- 
cau.'ie  the  liability  under  section  51.'>2  att.-x-lip^ 
only  to  persons  who  are*  stockholders  either  ta 
their  own  right  or  in  some  representative  ca- 
pacity, not  exempted  by  the  express  terms  of 
that  section.  But,  be  this  as  it  may,  we  havo 
already  said  the  question  now  before  us  Is  tbp 
validity  of  transfer  of  the  stock  by  the  d.^ 
fendant  to  his  wife.  By  means  of  this  con- 
tract of  transfer  which  was  made  In  this 
state  by  two  citizens  of  this  state,  an<i 
therefore  to  be  governed  by  the  laws  of 
this  state,  the  defendant  In  good  faith  and  far 
value,  assigned,  and,  we  think,  had  a  rich* 
(no  creditor  of  his  objecting)  to  thus  a&>i|^ 
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it.  The  contract  was  complete  when  the 
transfer  was  made,  aud  his  ownership  of  the 
stock,  which  is  conceded,  carried  with  it,  ac- 
corUing  to  the  weight  of  authority  of  the  later 
decisions,  the  right  to  make  the  transfer,  be- 
cause stock  is  characterized  by  the  same  fea- 
tures as  other  forms  of  personal  property. 
N'or  was  it  essential  to  the  transferee's  equi- 
table title  that  she  should  hare  a  new  certifi- 
cate Issued  to  her.  It  was  said  by  Davis,  J., 
in  the  leading  case  of  Railroad  Co.  v.  Schuy- 
ler, 34  N.  Y.  81,  "that  the  nonproduction  and 
surrender  of  the  certlflcate  at  the  time  of 
transfer  Is  not  fatal  to  the  title  of  the  trans- 
feree. It  Is  only  essential  to  the  safety  of 
the  corporation."  And  in  Railway  C!o.  v.  Sew- 
eU,  35  Hd.  238,  It  Is  said  that  when  shares 
are  assigned,  although  not  made  on  the  books 
of  the  corporation,  title  passes  to  the  assignee. 
In  later  cases  (Brick  Co.  r.  Mall,  66  Md.  96, 
97.  3  AtL  286;  Swift  r.  Smith,  65  Md.  435,  6 
AU.  534;  and  Noble  v.  Turner,  69  Md.  524, 
IG  AU.  124)  It.  was  held  that  such  a  tiUe  is 
an  equitable  title,  giving  to  the  transferee  the 
right  to  enforce  actual  entry  of  the  transfer 
upon  the  books  of  the  corpotetion,  and  thus 
to  convert  the  equitable  Into  a  legal  title.  We 
conclude,  therefore,  that  by  virtue  of  the  trans- 
fer in  Maryland,  and  without  regard  to  the 
laws  of  Texas,  Mrs.  Urie  became  the  equi- 
table and  real  holder  of  the  stock  In  question; 
and,  if  this  be  so,  no  question  as  to  her  powers 
of  disposition,  or  as  to  whether  she  is  or  is  not 
capable  under  the  laws  of  Texas  to  make 
contracts,  can  arise  in  this  case,  for  the  liabil- 
ity of  a  stockholder  arises  not  under  any  law 
of  Texas,  which  it  Is  contended  has  not  been 
proven  in  this  case,  but  under  the  act  of  con- 
grress.  And  the  contracts  which  It  is  claimed 
she  Is  liable  on  are  not  her  contracts,  but  the 
contracts  of  the  bank.  Witters  v.  Sowles,  35 
Fed.  641;  Rev.  St.  U.  S.  i  5152.  The  right 
to  be  a  stockholder  Is  given  to  her  by  the  law 
of  the  state  where  she  resides,  and  her  rights 
and  liabilities,  as  such,  are  provided  by  the 
acts  of  congress.  But  If  we  could,  without 
proof,  say  what  is  the  law  of  Texas,  it  would 
be  found,  upon  this  question,  the  same  substan- 
tially as  ours.  "AU  property,  both  real  and 
personal,  of  the  wife,  owned  or  claimed  by  her 
before  marriage,  and  that  acquired  afterwards 
by  gift,  devise,  or  descent,  *  *  *  shall  be 
the  separate  property  of  the  wife."  Rev.  St, 
Tex.  art.  2967. 

The  case  of  Keyscr  v.  HItz,  133  TJ.  S.  151, 
10  Sup.  Ct.  290,  was  relied  on  by  the  defend- 
ant to  show  that  bis  wife,  and  not  he,  was  the 
real  holder  of  the  stock  In  question,  and  that, 
therefore,  she  was  the  proper  defendant  in  this 
suit.  Assuming  that  she  had  a  right  to  hold 
the  stock  under  our  state  law,  this  case  Is, 
we  think,  conclusive  authority  upon  the  con- 
trolling question  before  us.  In  delivering  the 
opinion  of  the  court,  Harlan,  J.,  said:,  "The 
only  persons  holding  shares  of  national  bank 
stock  whom  the  statute  exempts  from  per- 
sonal responsibility  are  executors,  administra- 
tors, guardians,  and  trustees.     See  Rev.  St.  U. 


I  S.  {  5152.     It  la  not  for  the  courts,  by  mere 

I  construction,  to  recoghize  exemptions  which 
*  congress  has  not  made.  The  hardship  that  may 
result  where  the  ownership  of  national  bank 
stock  by  a  married  woman  Is  subject  to  the 
common-law  rights  of  her  husband  In  respect 
to  its  alienation  cannot  control  the  Interpreta- 
tion of  the  statute.  Such  considerations  are 
more  properly  for  the  legislative  department." 
In  Re  Reciprocity  Bank,  22  N.  Y.  15,  Comstock, 
J.,  expressed  the  same  view,  and  said  that  the 
law  in  regard*  to  the  imposition  of  personal 
liability  of  stockholdera  ought  to  be  so  con- 
strued as  to  maintain  it  In  Its  integrity,  and 
that  to  hold  married  women  exempt  from  Its 
provisions  would  go  far  to  defeat  its  policy. 

The  appellant,  however,  contended  that,  ad- 
mitting that  Mrs.  Urie  was  authorized  to  hold 
the  stock,  beneficially  she  did  not  ao  hold  it, 
but  lu  fact  held  It  as  attorney,  agent,  trustee, 
or  In  some  representative  capacity.  But  it  Is 
clear  from  the  evidence  that  she  either  holds 
as  self-appointed  attorney  or  trustee  for  an 
infant  of  tender  years,  for  an  undisclosed  prin- 
cipal, as  appears  by  the  certificate,  or  per- 
sonally and  beneficially,  as  appears  by  the 
stub  of  the  stock  book  of  the  bank.  In  nei- 
ther event  do  we  think  she  can  evade  the  per- 
sonal liability  of  a  stockholder.  If  persons 
were  allowed  to  subscribe  for  stock  in  a  na- 
tional bank  or  In  any  other  corporation  where 
a  personal  liability  attaches,  either  as  attor- 
ney for  an  unnamed  principal,  as  self-appoint- 
ed trustee  for  some  unnamed  cestui  que  trust, 
or  as  attorney  for  an  unnamed  Infant  of  ten- 
der years,  and,  when  called  upon  to  pay  the 
debts  of  the  bank  to  the  extent  of  the  stock 
so  subscribed,  could  escape  by  simply  declar- 
ing that  they  represented  in  some  capacity 
those  who  are  legally  or  otherwise  incapaci- 
tated, the  law  would  be  a  dead  letter,  and  the 
creditors  of  these  associations,  which  are  found 
In  great  numbers  In  every  state,  would  be  de- 
prived of  the  only  certain  means  provided  by 
law  for  the  payment  of  their  claims.  But, 
in  addition  to  this,  it  Is  well  settled  upon  au- 
thority that  one  assuming  to  act  as  Mrs.  Urie 
has  acted  becomes  personally  bound.  The  in- 
fant not  being  liable,  liability  attaches  to  the 
person  who  makes  the  subscription;  and.  If 
that  person  has  transferred  the  8to<!k  to  one 
capable  of  taking  and  holding  It,  the  liability 
passes  to  the  latter.  Cook,  Stock,  Stocltb.  & 
Corp.  law,  {  67.  The  only  safe  rule  on  this 
subject  is  that,  when  stock  is  held  in  a  repre- 
sentative capacity,  it  should  be  noted  on  the 
stock  book  of  the  bank;  and,  if  a  person  ap- 
pears there  as  al>solute  owner  of  the  stock, 
he  wIU  not  generally  be  permitted  to  deny  It. 
If  he  claims  to  be  trustee,  and  does  not  dis- 
close it,  he  is  guilty  of  laches,  for  which  oth- 
ers should  not  suffer.  "The  settlement  of  the 
affairs  of  an  insolvent  bank  would  be  ren- 
dered a  matter  of  great  expense  and  delay  If 
persons  who  appeared  on  the  books  of  the 
bank  as  individual  stockholders  were  permit- 
ted to  relieve  themselves  by  proving  that  they 
held  the  stock  in  a  representative  capacity. 


Digitized  by  VjOOQIC 


792 


37  ATLANTIC    BEPORTEB. 


(Md. 


Darls  V.  Weed,  44  Oonn.  669;  Browne,  Nat. 
Bank  Cas.  110.  But  this  court  has  disposed 
of  this  queBtlon  In  the  same  way  In  Magruder 
V.  Colston,  44  Md.  366.  Thus.  "If  creditors 
most  look  beyond  the  legal  title,  as  exhibited 
by  the  books  of  the  bank,  they  can  never  know 
against  whom  to  proceed."  Mrs.  Urle,  as  we 
have  seen,  was,  according  to  the  txMks  of  the 
appellant  bank,  the  absolute  owner  of  the 
stock.  Having  concluded  that  Mrs.  Urle  is 
the  bolder  of  the  stock  in  question,  It  follows 
that  the  plaintiff's  prayers  were  properly  re- 
fused. The  rulings  of  the  court  upon  the  de- 
fendant's prayers  and  upon  this  demurrer  to 
bis  plea  are  not  before  us.    Judgment  affirmed. 


WARTH  T.  BRAFMAN  et  al. 
(Court  of  Ap»eals  of  Maryland.    June  22, 1897.) 

Witness— CoMHETBxcv— Cox VEusATiox  with 
Decedent. 
Code,  art.  35,  i  2,  declaring  that,  whenever 
the  contract  in  issue  wns  made  with  an  ai?ent, 
the  death  of  the  principal  shall  not  prevent  a 
party  from  being  a  witness,  provided  such  agent 
shall  be  living  and  competent  to  testify,  allows 
the  parly  who  contracted  with  the  agent  to 
testify  to  a  conversation  with  the  agent's  de- 
ceased principal,  the  agent  lieing  alive. 

Appeal  from  Baltimore  city  court 
Action  by  Apolionia  Warth,  executilz  of  Al- 
bln  Warth,  against  Abraham  Brafman  and 
others,  formerly  trading  as  A.  Brafman  & 
Sons.  Judgment  for  defendants.  Plaintiff  ap- 
peals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  PAGE,  ROB- 
ERTS, and  BOYD,  JJ. 

Howard  Bryant,  for  appellant  W.  Pink- 
ney  Whyte,  for  appellees. 

BRY'AX,  J.  Apolionia  Warth,  executrix  of 
Albhi  Warth,  brought  an  action  agahist  Braf- 
man et  al.,  trading  as  A.  Brafman  &  Sons. 
The  verdict  and  Judgment  being  against  her, 
she  has  appealed.  The  cause  of  action  was  a 
contract  relating  to  a  machine  for  cutting  out 
clothing  alleged  to  have  been  made  by  Henry 
Warth,  in  the  year  1890,  as  the  agent  of  Albln 
Warth,  who  died  in  May,  1892.  The  contiact 
was  not  in  wiitlng.  It  may  be  stated  in 
general  terms  that  the  contested  question  of 
fact  in  the  case  was  whether  the  verbal  con- 
tract embraced  the  terms  of  a  written  Instru- 
ment which  was  offered  in  evidence.  Henry 
Warth  testified  that  It  was  based  on  this  writ- 
ing, and  that  it  embraced  its  terms.  Max 
Brafman,  one  of  the  defendants,  testified  to  the 
direct  eontraty.  It  is  entirely  unnecessary  to 
state  the  details  of  the  testimony,  as  we  are 
concerned  solely  with  a  question  of  the  admis- 
sibility of  evidence,  which  is  presented  by  the 
only  exception  taken  at  the  trial.  The  cutting 
machine  was  set  up  at  the  place  of  business 
of  the  defendants.  In  the  course  of  his  te.<ti- 
mony.  Max  Brafman  testified  that  a  few 
months  afterwards  be  had  a  conversation  with 
Albln  Warth.    The  plaiutur  objected  to  the 


I  admission  of  this  conversation,  but  the  coun 
admitted  it  in  evidence,  whereupon  the  plain- 
tiff took  an  exception.  The  conversation  was 
as  follows:     "I  met  Mr.  Warth.     I  said,  'Wdl. 

i  the  machine  Is  at  work.'  'How  doe«  It  run? 
•All  right.  But,'  I  said,  'one  thing  don't  seem 
to  be  agreeable."  'What  Is  that?"  I  said: 
'Your  son  wants  a  c<H»tract  or  agreemenr,  or 
something  of  that  character,  signed,  binding 
onraelves  for  seven  years  to  carry  tbe  thing 
on, — understand?— and  that  whether  we  have 
any  use  for  It  or  not'  I  told  him  we  didn't 
propose  to  sign  It  I  told  him  so.  He  said: 
'What  is  tbe  use  of  you  bothering  about  the 
matter?  Whatever  you  do  to  the  naattM-,  I 
know  you  will  do  right;  and  I  guess  yon  wiE 
be  In  business  20  years  longer,  and  as  long  as 
you  are  to  business  you  will  want  the 
machine.' "  If  the  contract  had  been  made 
with  the  deceased,  the  witness  would  not  have 
been  competent  to  testify.  But  the  secon;! 
section  of  artlde  35  of  the  Code  leaves  an 
doubt  on  this  question.  It  enacts  that  "when- 
ever the  contract  or  cause  of  action  In  Issue 
and  on  trial  was  made  or  contracted  with  an 
agent  the  death  or  Insanity  of  the  principal 
shall  not  prev^t  any  party  to  the  suit  or 
proceeding  from  being  a  witness  to  the  case; 
provided  such  agent  shall  be  living  and  compe- 
tent to  testify."  No  critical  analysis,  how- 
ever subtle,  can  render  the  meaning  of  this 
elatise  in  any  degree  obscure.  The  agent  wbi 
made  the  contract  and  the  principal  on  the 
other  .  side  are  placed  on  terms  of  exact 
equality.  Each  is  a  competent  witness,  anJ 
each  can  be  heard  to  testify  to  any  fact  at 
circumstance  which,  under  the  mles  of  evi- 
dence, would  be  admissible  under  the  lasnes 
Joined  in  the  cause  If  testified  to  by  any  other 
competent  witness.  Their  competency  Is  not 
restricted  by  the  statute  to  any  partlcuTar 
phases  of  the  controversy,  but  they  stand  as 
ordinary  witnesses  sworn  to  testify  in  tbe  case. 
It  is  nothing  to  the  purpose  that  Biafman  testi- 
fied to  declarations  made  by  the  decease  i.  If 
these  declarations  had  been  testified  to  by  a 
witness  not  a  party  to  the  suit  It  is  not  sup- 
posed that  any  one  would  have  contende  1  that 
the  witness  ■was  not  comiiet«it  to  prove  ihem. 
And  Brafman  in  this  case  is  made  by  the  stat- 
ute a  witness,  to  the  same  manner  and  to  the 
same  extent  as  If  he  had  not  been  a  party  to 
the  suit.  The  alleged  conversation  with  the 
deceased  had  some  tendency  to  contradic: 
Henry  Warth,  and  wns  therefore  admtKilble 
In  evidence  on  the  testimony  of  a  compeloit 
witness.  We  approve  of  the  ruling  a€  the 
court  below.     Judgment  affirmed. 


COCKEY  et  al.  v.  PLEMTKL.  et  al. 

(Court  of  Appeals  of  Maryland.    June  23,  1897.) 

Amemdiu  or  Bui'Plembntal  Bill — Moticb  to 

DErRXDASTS. 

1.  Notice  must  be  given  defendants  in  the  oric- 
inal  bill  to  answer  an  amended  or  supplemental 
bill,  where  it  introduces  new  matter  which  af- 
fects their  interest 
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2.'One  cannot,  by  amended  or  supplemental 
bill,  take  a  ppaitioo  inconsistent  with  that  of 
the  original  biU.^ 

Appeal  from  circuit  conrt  of  Baltimore  city. 

Bill  by  William  L.  Cockey  and  others 
affflnst  Charles  A..  Plemj)©!  and  others.  De- 
cree for  defendants.  Complainants  appeal. 
Kemanded. 

Argued  before  McSHBRRY,  C.  J.,  and 
BRYAN,  BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

Hyland  P.  Stewart,  for  appellants.  John 
K.  Cowoj,  R  J.  D.  Cross,  Hugh  L.  Bond,  Jr., 
Rich  &  Bryan,  and  Thomas  B.  Brady,  for  ap- 
pellees. 

ROBERTS,  J.  This  Is  a  creditors'  bill, 
filed  by  the  appellants  against  the  appellees, 
to  recover  the  proceeds  of  a  policy  <A  Insur- 
ance on  the  life  of  Colgate  O.  Cockey,  for 
the  sum  of  ^6,000,  in  the  Equitalde  Life  As- 
surance Society  of  the  United  States.  The 
bill  charges  that  said  Cockey  was  in  his  life- 
time indebted  to  the  appellants  in  varloms 
sums  of  money,  and,  being  so  Indebted,  on 
the  27th  of  June,  1889,  made  a  deed  of  as- 
signment for  the  benefit  of  his  creditors  to 
Milton  W.  Offutt  On  the  31st  of  May,  1889, 
said  Cockey  was  the  owner  of  said  policy  In 
said  society,  payable  at  his  death  "to  his  heire 
and  assigns,"  and  oa  that  day  he  assigned 
said  policy  to  the  appellee  Plempel  to  secure 
bim,  as  alleged,  from  any  loss  or  damage  he 
might  Incur  In  becoming  surety  in  an  Injunc- 
tion bond  filed  in  a  suit  instituted  In  the  cir- 
cuit conrt  of  Baltimore  city  by  said  Cockey 
against  Howard  B.  Shipley.  It  is  alleged 
that  there  was  a  written  agreement  in  dupli- 
cate, entered  into  between  said  Cockey  and 
said  Plempel  about  the  time  of  the  assign- 
ment of  said  policy,  in  the  nature  of  a  de- 
feasance of  the  same,  to  take  effect  when 
Plempel  should  be  protected  from  loss  or 
damage  as  surety  in  said  bond,  which  de- 
feasance, however,  was  not  secured.  On  the 
8th  of  October,  1890,  Cockey  died,  and  flie 
proceeds  of  said  policy,  amounting  to  |5,000, 
were  paid  by  said  company  to  said  Plempel 
as  assignee,  which,  it  is  charged,  he  divided 
equally  between  Mrs.  Colgate  Cockey,  the 
widow  of  said  Colgate  O.  Cockey,  deceased, 
and  himself.  The  blU  also  charges  that  it 
was  tlie  duty  of  said  Plempel,  after  reim- 
bursing himself  the  loss  which  he  had  sus- 
tained as  surety  on  said  injunction  bond,  to 
pay  the  balance  to  Mr.  OffUtt,  trustee,  tor 
the  benefit  of  the  creditors  of  said  Cockey, 
and  that  said  trustee  stood  by  and  "allowed 
the  same  to  be  paid  over  by  said  company" 
without  effort  on  bis  part  to  secure  said  bal- 
ance for  the  benefit  of  the  trust  which  it  was 
bis  duty  to  protect;  that  Mrs.  Cockey  was 
entitled  to  no  part  of  said  money  as  against 
the  creditors  of  her  said  husband,  whose 
claims  bad  an  accrued  prior  to  the  assign- 
ment of  said  policy  to  Plempel.  The  forego- 
ing  statement  of  facts  presents  the  appel- 
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lants'  case  as  made  by  their  original  bill,  and 
sofBdently  Indicates  the  nature  of  the  relief 
sought.  The  bill  was  answered  by  Offutt, 
trustee,  and  separate  pleas  to  said  bill  were 
filed  by  Plempel  and  Mrs.  Cockey.  After 
filing  exceptions  to  said  pleas,  which  were 
subsequently  withdrawn,  replication  was 
filed,  and  an  order  of  court  to  take  testimony 
obtained.  On  the  9th  of  November,  1894, 
the  appellants,  with  leave  of  the  court,  filed 
"an  amended  and  supplemental  bill"  against 
t3ie  Blqultable  Life  Assurance  Society,  in 
which  all  the  defendants  named  in  the  origi- 
nal bill  are  omitted,  and  charging  that,  since 
the  filing  of  the  original  bill,  they  have  as^ 
certained  that  the  assignment  of  said  policy 
to  Plempel  by  Cockey  was  on  Its  face  a  con- 
ditional assignment,  and  that  said  society 
paid  said  policy  in  violation  of  said  condition, 
and,  further,  that  even  though  said  assign- 
ment was  absolute  on  its  face,  said  society 
had  information,  before  It  paid  over  the  mon- 
ey to  Plempel,  that  the  same  was  not  In  fact 
abs<riute,  and,  having  thus  paid  said  money 
without  warrant  or  authority,  it  should  be  re- 
quired, in  Justice  and  equity,  to  pay  the  same 
to  the  persons  legally  entitled  to  receive  It. 
The  amended  and  supplemental  bill,  together 
with  the  Interrogatories  filed  with  the  same, 
were  on  the  19th  of  December,  1894,  answer- 
ed by  the  said  society,  and  on  the  same  day 
replication  to  the  answers  to  the  original  and 
to  the  amended  and  supplemental  bills  was 
filed.  In  pursuance  of  an  order  of  court 
passed  on  the  10th  of  July,  1894,  as  stated  by 
the  examiner  before  whom  the  testimony  con? 
tained  In  the  record  was  taken,  it  appears 
that  certain  testimony  was  taken  at  various 
times,  between  the  day  last  named  and  the 
30th  of  September,  1893,  the  time  when  the 
testimony  was  closed.  Nearly  all  of  the  tes- 
timony was  taken  prior  to  the  filing  of  the 
"amended  and  supplemental  bill,"  and  to  the 
filing  of  the  answer  tliereto. 

This  statement  presents  substantially  the 
facts  which  go  to  make  up  the  contention  of 
the  appellants,  and  exhibits  with  sufficient 
particularity  the  state  of  the  pleadings  which 
we  are  called  upon  to  consider.  There  is 
nothing  In  this  case  to  Justify  the  utter  con- 
fusion which  pervades  this  record,  but  it  Is 
now  too  late  to  remedy  Its  present  plight. 
We  have  here  an  original  bill,  and  in  the 
same  case  "an  amended  and  supplemental 
bill,"  with  new  allegations  materially  differ- 
ent from  the  averments  contained  In  the 
original  bill.  In  the  first  bill  we  have  three 
defendants,  who  have  been  served  with  no- 
tice, and  have  either  answered  the  bill  or 
filed  pleas  thereto.  The  amended  and  sup- 
plemental bill  filed  prays  for  service  of  the 
writ  of  subprena  against  the  new  defendant 
only,  the  assurance  societj-,  but  entirely  Ig- 
nores the  defendants  named  In  the  original 
bin,  and  fails  to  call  for  service  of  process 
or  publication  against  them,  or  any  of  them. 
From  the  character  of  the  amendment  made 
by  the  amended  bill,  It  is  very  clear  that  t^^ 


Digitized  by  VjOOQIC 


794 


37  ATLANTIC   BEPORTEOl. 


(Md. 


original  defendants  were  necessary  parties 
to  such  bill;  but  tbey  could  not,  from  the 
very  nature  of  the  amendment,  be  required 
to  answer  or  plead  to  the  same  until  they 
bad  been  notified  of  the  amended  bill  by 
service  of  process  or  publication.  Ekjulty 
Rule  30  (Code,  art.  16,  §  150)  provides  that, 
"where  amendment  Is  made  and  new  facts 
are  Introduced,  and  the  case  is  thus  varied 
In  any  material  respect,  the  defendant  shall 
be  at  liberty  to  answer  anew,  or  to  plead,  or 
demur  to  the  bill  as  amended,  within  such 
time  as  the  court  or  Judge  thereof  may  pre- 
scribe, after  notice  of  the  amendment  made; 
and  notice  may,  in  all  cases,  be  given  by 
service  of  a  copy  of  the  bill  as  amended  up- 
on the  defendant,  or  upon  his  solicitor.  If 
there  be  one;  or  it  may  be  by  subpoena." 
lIcKim  V.  Odom,  3  Bland,  430;  Neale  v. 
Hagthrop,  Id.  .^70.  In  the  last  case,  the 
chancellor  very  properly  says:  "Where  the 
defendant  has  answered,  and  the  plaintiff 
then  amends  the  bill,  Introducing  new  mat- 
ter, he  is  entitled  to  answer  such  new  mat- 
ter, because  an  amended  bill  Is  part  of  the 
original  bill,  and  the  defendant's  answer 
thereto  Is  part  of  his  original  answer,  and 
consequently  the  defendant  is  as  much  bound 
to  answer  the  amended  bill  as  to  answer 
each  portion  of  the  original  bill  Itself." 
Whether  the  bill  In  Its  form  be  an  amended 
or  a  supplemental  bill,  If  It  Introduces  new 
matter,  and  Is  thus  materially  varied.  It 
must  be  answered.  Mr.  Lube,  In  bis  Equity 
Pleadings  (137,  138),  after  discussing  the  na- 
ture and  effect  of  supplemental  bills,  says: 
"In  general,  the  supplemental  bill  must  pray 
that  all  the  defendants  must  appear  and  an- 
swer to  the  charges  it  contains."  To  the 
same  effect  are  Story,  Eq.  PI.  g  343;  Mitt. 
Eq.  PI.  (by  Jeremy)  76.  This  view  appears 
to  be  In  accordance  with  the  settled  practice 
In  this  state,  subject,  however,  to  the  excep- 
tions hereinafter  noted.  Alex.  Oh.  Prac.  271. 
The  provisions  of  the  act  of  1892  (chapter 
654)  afford  no  relief  to  the  appellants'  case, 
and  are  In  no  sense  applicable  to  the  ques- 
tions raised  by  this  appeal.  It  is  unques- 
tionably true  that  when  a  defendant  In  an 
original  bill  has  filed  his  answer  to  said  bill, 
and  an  amendment  is  made  which  In  no  re- 
spect affects  the  interest  of  such  defendant, 
or  when  the  only  object  sought  to  be  gained 
is  the  making  of  a  new  party,  no  Just  cause 
can  be  assigned  requiring  the  defendant  to 
file  a  new  or  second  answer.  Fitzhugh  t. 
McPherson,  9  Gill  &  J.  70;  CalweU  v.  Boyer, 
8  Gill  &  J.  149. 

It  is,  however,  contended  on  the  part  of 
the  appellants  that  the  "amended  and  sup- 
plemental bill"  does  not  introduce  new 
facts."  and  does  not  "vary  In.  any  material 
respect"  the  case  made  by  the  original  bill, 
and  it  is  therefore  argued  that  the  bill  does 
not  require  notice  to  be  given  of  the  amend- 
ment. In  this  we  cannot  concur.  To  main- 
tain this  view  may  Impose  hardship  upon 
the  appellants  in  this  case,  but  It  U  no  part 


of  our  duty  to  provide  special  rules  for  par- 
ticular cases.  Those  who  seek  the  benefit 
and  protection  of  the  law  must  accept  it 
through  its  recogrnlzed  channels,  according 
to  its  settled  rules.  The  state  of  case  which 
we  have  been  considering  leads  irresistibly 
to  the  conclusion  that  the  allegations  and 
prayersforrelief contained  inthe  original  bill 
are  wholly  inconsistent  with  the  facts  stated 
in  and  the  relief  sought  by  the  amended  and 
supplemental  btU.  Under  the  original  bill 
a  decree  Is  prayed  for  against  Plempel  and 
Mrs.  Cockey  on  the  ground  that  Plempel 
got  the  proceeds  of  the  insurance  policy  from 
said  society,  and  divided  the  same  with  Mrs. 
Cockey,  who,  it  Is  claimed,  was  entitled  to 
I  no  part  thereof.  In  the  amended  and  sup- 
I  plemental  bill  the  converse  of  this  proposi- 
tion Is  to  be  found,  in  this:  that  it  Is  alleged 
that  said  society  has  never  paid  said  money 
I  to  any  one  authorized  to  receive  It,  but  that 
:  it  should  be  required  to  pay  it  to  some  sucli 
person.  We  think  this  position  untenable 
because  of  the  inconsistent  character  of  the 
averments  contained  In  the  two  bills.  Mr. 
Bigelow,  in  his  work  on  Estoppel  (page  5iS2). 
says:  "A  party  cannot,  either  In  the  course 
of  litigation  or  in  dealings  in  pais,  occu|iy 
Inconsisteiit  positions;  and  where  one  has  an 
election  between  several  Inconsistent  courses 
of  action,  he  will  be  confined  to  that  whicli 
be  first  adopts,"— and  again,  on  page  6i>l: 
^"If  parties  in  court  were  permitted  to  as- 
sume inconsistent  positions  in  the  trial  of 
their  causes,  the  usefulness  of  courts  of  Jus- 
tice would  in  most  cases  be  paralyzed,  the 
coercive  process  of  the  law,  available  only 
between  those  who  consented  to  its  exercise, 
could  be  set  at  naught  by  all.  But  the  rights 
of  all  men,  honest  and  dishonest,  are  in  the 
keeping  of  the  courts,  and  consistency  o( 
proceeding  Is  therefore  required  of  all  those 
who  come  or  are  brought  before  tbem.'V  The 
appellees,  other  than  the  assurance  society, 
claim  that  they  were  never  properly  before 
the  court  on  the  amended  and  supplemental 
bill,  but  they  were  unquestionably  fully  be- 
fore it  on  the  original  bill.  After  a  careful 
examination  of  the  pleadings  and  the  testi- 
mony contained  in  the  record  we  tliink  the 
court  below  were  clearly  right  In  holding 
that  the  amended  and  supplemental  bill 
against  the  assurance  society  should  be  dis- 
missed, but  we  think  the  appellants  are  en- 
titled to  relief  as  to  the  appellees  Plempel 
and  Mrs.  Cockey;  but  we  have  failed  to  di^- 
cover,  in  the  pleadings  or  in  tbe  proof  offer- 
ed, anything  to  Justify  a  decree  Inculpating; 
Oflutt,  trustee.  A  different  state  of  case  is 
presented  when  we  come  to  consider  the  re- 
lations of  Plempel  and  Mrs.  Cock^  to  the 
transactions  which  the  original  bill  oatlines 
and  the  testimony  establishes.  We  enter- 
tain no  doubt  as  to  the  liability  of  these  ap- 
pellees. Plempel's  conduct  throughout  tbi< 
proceeding  has  been  such  as  to  cast  grave 
doubt  upon  his  sincerity  and  good  faith.  Ut 
has  failed  and  refused  to  treat  his  connec- 
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tion  with  the  assignment  of  said  policy  and 
Its  proceeds  with  fairness  and  frankness, 
but  has  sought  to  cloud  and  mlstlfy  all  of 
his  transactions  pertaining  to  the  same. 

Since  the  filing  of  the  record  of  this  ap- 
peal In  this  court,  the  appellants  haye  moved 
to  amend  the  proceedings  by  striking  out  the 
assurance  society  as  a  defendant  and  appel- 
lee. This  motion  is  made  In  pursuance  of 
section  36,  art.  5,  of  the  Code,  and  provides 
the  only  method  In  which  this  case  can  be 
disposed  of  upon  its  merits.  If  the  amended 
and  supplemental  bill  be  disiuissed,  the  case 
can  be  heard  upon  the  original  bill;  but  In 
the  present  state  of  the  pleadings  it  will  be 
Impossible  to  make  any  satisfactory  dispo- 
sition of  the  case.  Such  a  course  will  dis- 
embarrass the  proceeding,  and  remove  many 
of  the  obstacles  which  have  seemed  to  clog 
the  further  progress  of  the  case.  Mrs. 
CJockey's  part  was  played  by  others,  and  she 
is  entirely  free  of  any  charge  of  moral 
wrongdoing;  but  she  is  yet  legally  responsi- 
ble to  make  return  of  such  part  of  the  pro- 
ceeds of  said  policy  as  came  to  her  hands. 
There  Is  nothing  In  the  case  which  directly 
or  indirectly  suggests  a  right  in  her  to  re- 
ceive or  apply  to  her  own  use  any  part  of 
said  policy  as  against  the  rights  of  her  hus- 
band's creditors. 

In  conclusion,  we  are  of  the  opinion  that 
the  orders  appealed  from  should  neither  be 
affirmed  nor  reversed,  but  the  cause  should 
be  remanded  for  further  proceedings  under 
section  36,  art.  5,  of  the  Ck>de,  as  relief  may 
be  given  and  decree  passed  accordingly. 
Cause  remanded  for  further  proceedings  un- 
der section  36,  art.  5,  of  the  Code. 


RITTEB  V.  BTCHISON. 

(Court  of  Appeals  of  Maiyhind.    June  22, 1897.) 

Rboistkatiox  Cask  —  Appeal  —  Bill  of  £zcbp- 

TiONs  —  Limitations  — QitALiPisi>  Votbk — 

AbSBNCB  FROM   COUNTT — UoXIOILE. 

1.  Under  Acta  1896,  c.  202,  providing,  with 
reference  to  appeals  in  Tegistration  cases,  that 
exceptions  may  be  taken  and  appeals  allowed  as 
in  other  cases,  and  that  "all  such  appeals  shall 
Xie  taken  within  five  days,"  the  bill  of  exceptions 
may  be  presented  and  signed  iu  accordance  with 
the  general  practice  regulating  appeals,  if  the 
ameal  is  taken  within  the  five  days. 

2.  AcU  1896,  i  23,  provides  that,  in  deter- 
mining whether  anv  person  is  a  resident  of  any 
voting  precinct,  it  shall  be  presumed  that,  if  he 
is  shown  to  have  acquired  a  residence  in  one 
locality,  be  retains  tlie  same  until  it  is  afflrma- 
tively  shown  that  he  lias  acmiired  another.  R. 
was  a  resident  and  voter  of  M.  county  October 
28,  1895,  and  voted  at  the  general  election  in 
November.  He  removed  with  his  family  to 
Wsshfaigton,  D.  C,  in  the  faU  of  1895,  and  filed 
an  affidavit  that  he  did  not  intend  to  change  his 
residence,  but  had  a  fixed  purpose  to  return  with- 
in six  months  preceding  the  election  in  Novem- 
ber, 1896,  and  did  return  about  April  15,  1896. 
There  was  evidence  that  R.'s  principal  place  of 
bnsinp.^  was  in  Washington,  and  that  he  oc- 
cupied bis  Maryland  home  only  a  portion  of  each 
year,— from  April  to  November.  Meld,  tiiat  R. 
was  entitled  to  registration  as  a  qualified  voter 
in  M.  county. 


Appeal  from  circuit  court,  Montgomery  ooon- 
ty. 

Petition  by  Elias  H.  Etchison  agaUist  Fred- 
erick W.  Bitter,  Jr.,  and  the  board  of  registry 
for  the  Ninth  election  district  of  Montgomery 
county,  to  have  Rltter's  name  stricken  from  the 
list  of  qualified  voters  of  the  district.  From  an 
order  in  favor  of  peUtioner,  defendant  Rltter 
appeals.     Reversed. 

Argued  before  McSHERRY,  0.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  and  PAGE,  JJ. 

Alvan  T.  Tracy  and  Ashley  M.  Gould,  for  ap- 
pellant. Edward  C.  Peter,  O.  W.  Prettyman, 
and  Bowie  P.  Waters,  for  appellee. 

BKISCOE,  J.  On  the  21st  of  October,  1896, 
the  appellee,  Ellas  H.  Etchison,  filed  a  petition 
in  the  circuit  court  of  Montgomery  county  to 
have  the  name  of  Frederick  W.  Bitter,  Jr., 
stricken  from  the  lists  of  qualified  voters  of 
the  Ninth  election  district  of  that  county,  on  the 
ground  that  he  bad  never  acquh^d  a  legal  resi- 
dence, and  ought  not  to  be  Included  in  the  lists 
of  registered  voters,  "as  he  is  not,  and  never 
was,  a  legal,  qualified  voter  of  Montgomery 
county,"  in  the  state  of  Maryland.  And  it  is 
from  an  order  of  court  directing  Rltter's  name 
to  be  stricken  from  these  lists  that  this  appeal 
has  been  taken. 

The  first  question  arises  upon  a  motion  to 
dismiss  the  appeal  because  the  bill  of  excep- 
tions was  not  presented  and  signed  witliin  five 
days  from  the  date  of  the  Judgment.  It  is  ad- 
mitted, however,  and  It  so  appears  from  the 
record,  that  the  final  Judgment  was  passed  on 
the  27th  of  October,  1896,  and  the  appeal  there- 
from was  entered  and  filed  on  the  31st  of  Oc- 
tober following,  which  was  within  the  five  days 
required  by  the  statute.  The  express  provi- 
sions of  the  statute  relating  to  the  right  of  ap- 
peal in  registration  cases,  are  that:  "Exceptions 
may  be  taken  to  any  i-uliug  of  the  court  at  the 
hearing  of  any  such  petitions,  and  appeal  al- 
lowed to  the  court  of  appeals,  as  in  other  cases. 
All  such  appeals  shall  be  taken  within  five 
days  from  the  date  of  the  decision  complained 
of,  and  shall  be  heard  and  decided  by  the  court 
of  appeals  as  soon  after  the  transmission  of 
the  record  as  may  be  practicable."  Acts  189(>. 
c.  202.  It  is  also  admitted  and  agreed  by  the 
parties  to  the  cause  "that  the  bill  of  excep- 
tions was  presented,  signed,  and  filed  in  ac- 
cordance with  the  statutes  and  practice  of  this 
state,  unless  said  statutes  require  the  lu-esen- 
tation,  signing,  and  filhig  of  the  same  within 
five  days  from  the  date  of  the  Judgment;  said 
bill  not  having  been  presented,  signed,  or  flle<l 
within  said  five  days";  the  bill  of  exception 
appearing  to  have  been  signed  nunc  pro  tunc 
on  the  27th  of  October,  1896.  There  is  noth- 
ing in  the  statute  regulating  appeals  in  regis- 
trntlon  cases  which  requires  exceptions  which 
have  been  taken  and  reserved  at  the  hearin;; 
to  be  signed  within  five  days.  If  the  appeal 
U  taken  within  the  stati^tory  period,  this  is  suf- 
ficient, if  the  exceptions  are  presented  and 
signed  In  accordance  with  the  general  practice 
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regnlathig  appeals,  as  In  other  cases.  Associ- 
ation V.  Grant,  41  Md.  563;  Miller  v.  Murray, 
71  Md.  61,  17  Atl.  939.  The  case  of  Plummer 
V.  Wilson,  73  Md.  472,  21  Atl.  322,  relied  upon 
by  the  appellee,  Is  clearly  distinguishable  from 
this.  In  Plmnmer'a  Case  the  appeal  Itself  was 
not  taken  within  the  period  of  five  days,  and 
the  language  used  there  must  be  construed  as 
applicable  to  the  facts  of  that  ease.  The  mo- 
tion to  dismiss  must  be  overruled. 

We  come  now  to  the  evidence  to  prove  resi- 
dence. Rltter  testified  that  some  time  prior  to 
the  year  1888  he  moved  from  the  city  of  Pitts- 
burg, In  the  state  of  Pennsylvania,  to  Wash- 
ington City;  that  shortly  afterwards  he  pur- 
chased property  at  Washington  Grove,  Mont- 
gomery county,  and  erected  a  dwelling  there- 
on; that  he  claims  this  as  his  only  and  true 
home,  and  for  a  portion  of  each  year  he  has 
occupied  this  dwelling  house  with  hla  family; 
that,  under  the  provisions  of  the  assessment 
laws  of  the  state,  he  has  made  returns  of  his 
personal  property  for  taxation;  that  he  moved 
to  the  city  of  AVashington  on  or  about  the  2!>th 
of  October,  1894,  and  occupied  a  dwelling  house 
owned  by  his  wife,  but  made  the  affidavit  re- 
quired by  the  act  of  1890,  and  returned  with 
his  family  to  Maryland  on  or  about  the  1st 
of  April,  1805.  He  further  testified  that  he 
was  refused  registration  on  the  16th  of  Sep- 
tember, 1805,  but  on  appeal  to  the  circuit  court 
of  Montgomery  county  It  was  ordered  and  de- 
creed by  the  court  that  he  was  a  resident  of 
the  state  of  Maryland,  and  a  qualified  voter  of 
the  Ninth  election  district  of  Montgomery  coun- 
ty; that  under  this  order,  which  remains  un- 
reversed, he  was  registered  and  voted  at  the 
general  election  in  November,  1895.  He  fur- 
ther testified  that  he  again  removed  with  his 
family,  on  the  26th  of  October,  18)5,  to  Wash- 
ington City,  to  secure  medical  treatment  for 
a  member  of  his  family,  but  made  the  affidavit 
required  by  the  act  of  1890,  and  returned  with 
his  family  to  his  home  on  or  about  the  1st  of 
April,  1896,  where  he  now  resides  with  his 
family.  There  was  proof  on  the  part  of  the 
petitioner  tending  to  show  that  Bitter's  prin- 
cipal place  of  business  was  In  the  city  of  Wash- 
ington, and  that  he  had  occupied  his  Maryland 
home  only  a  portion  of  each  year,— from  April 
to  November.  We  think,  under  the  facts  of 
this  case,  that  the  appellant  was  entitled  to  be 
registered  as  a  qualified  voter,  and  the  circuit 
court  of  Montgomery  county  committed  an  er- 
ror In  rejecting  the  prayer  which  so  declared. 
It  Is  specially  provided  by  the  twenty-third 
section  of  the  act  of  1806  that.  In  determining 
whether  any  person  Is  or  is  not  a  resident  of 
any  votUig  precinct.  It  shall  be  presumed  that, 
If  a  person  Is  shown  to  have  acquired  a  resi- 
dence In  one  locality,  he  retains  the  same  until 
It  Is  affirmatively  shovwi  that  he  has  acquired 
a  residence  In  another  locality.  Bitter  was  a 
resident  of  the  state,  and  a  voter  In  the  Ninth 
election  district  of  Montgomery  county,  on  the 
28th  of  October,  1895,  under  the  decision  of 
the  circuit  court  of  Montgomery  county,  and 
voted  at  the  K^neral  election  held  in  the  state 


In  the  year  1895.  The  aflldavlt  which  he  made 
before  the  clerit  of  the  circuit  court  of  Mont- 
gomery county  was  to  the  effect  that  he  did 
not  hitend  to  change  his  residence,  but  that  be 
had  a  fixed  purpose  to  return  within  six 
months  preceding  the  November  election;  and 
It  further  appears  that,  in  accordance  with  this 
Intention,  he  actually  did  return  on  or  abont 
the  15th  of  April,  1896.  Being,  then,  of  opin- 
ion, under  the  facts  of  this  case,  that  the  ap- 
pellant was  entitled  to  be  registered  as  a  qual- 
ified voter,  the  order  of  court  passed  on  the 
27th  of  October,  1896,  win  be  reversed,  and 
the  cause  remanded,  to  the  end  that  the  ap- 
pellant's name  may  be  placed  on  the  registry 
books  of  the  Ninth  election  district  of  Mont- 
gomery county.  Order  reversed,  cause  re- 
manded, and  costs  to  be  paid  by  Montgomery- 
county. 


NOBTHEBN  CENT.  RY.  CO.  v.  MEDAIRT. 

(Court  of  Appeals  of  Maryland.    June  23,  1897.) 

Railroad  Companmes  —  Acciiiest  at  Cbossixg — 
BviDi  H  :e— Prrcautionart   lle*»- 

URB!) — NkOLISBKCE. 

1.  In  an  action  for  personal  injuries  at  a  rail- 
road crossing,  the  case  should  have  been  taken 
from  the  jury  where  there  was  uncontradicted 
testimony  that  the  usual  signals  wwe  given, 
and  ioolcout  kept,  as  the  train  approached;  that 
the  electric  signal  bell  at  the  crossing  was  ring- 
inp;  and  that  the  engine  could  have  bten  seen 
385  feet  from  a  point  which  plaintiff  passed  be- 
fore stepping  on  tbe  track. 

2.  Plaintiff's  testimony  that  she  looked  when 
and  where  she  should  have  looked,  and  saw  noth- 
ing, was  unworthy  of  consideration,  and  should 
not  have  been  submitted  to  the  jury. 

3.  Under  Code.  art.  'J3,  {  194.  providing  that 
county  commissioners  may  notify  a  railroad 
company  to  place  u  flagman  at  a  crossing  outside 
the  corj)orate  limits  of  a  city,  if  the  commission- 
ers believe  such  crossing  dangerous,  the  failure 
of  the  company  to  voluntarily  place  a  flagman 
at  a  crossing  does  not  constitute  neglitrence. 

4.  The  fact  that  a  railroad  train  was  behind 
time,  or  that  there  was  a  curve  nt  that  point, 
was  not  evidence  of  negligence  in  approaching 
a  crossing. 

Appeal  from  circuit  cotnt,  OarroU  county. 

Action  by  Maud  Medairy,  by  her  mother  and 
next  friend,  Annie  B.  Medairj-,  against  the 
Northern  Central  Railway  Company.  From  » 
Judgment  In  favor  of  plaintiff,  defendant  sip- 
peals.    Reversed. 

Argued  before  McSHKRRY,  O.  J.,  and  BRY- 
AN, PAGE,  BOYD,  BRISCOE,  and  FOW- 
LER, JJ. 

Bei-nard  Carter,  William  Grason,  and  Jas. 
A.  C.  Bond,  for  appellant.  John  1.  YeBott 
and  CUibaiigh  &  Roberts,  for  appellee. 

FOWLER,  J.  "nils  Is  an  action  to  recover 
damages  for  Injm-lcs  alleged  to  nave  been  sus- 
tained through  the  negligence  of  the  defend- 
ant, the  Northern  Central  Railway  Company, 
by  Maud  Medairy,  a  young  glri.  She  sues  by 
her  mother  and  next  friend.  At  tlie  close  of 
the  plaintiff's  case,  the  defendant  asked  tlie 
court  to  take  it  from  the  Jury,  because,  as  wa- 
contended,  no  legally  sufficient  evidence  had 
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been  offered  to  show  negligence  on  the  part 
■of  the  defendant  or  Its  aj;ents.  But  tbe  prayer 
-nras  refused.  We  are  of  opinion  it  should  have 
been  granted,  because  we  are  unable  to  dlscor- 
«r  In  tbe  record  any  evidence  legally  sufficient 
to  support  the  verdict  ot  the  Jury.  The  first 
witness  called  by  the  plaintiff  to  testify  aa  to 
the  facts  of  the  accident  Is  Albert  Cramer. 
His  testimony  is  as  folio  vra:  "I  ain  employed 
by  the  Northern  Central  Railroad,  and  am  the 
engineer  of  the  train  that  Icilled  one  of  these 
young  ladles,  and  crippled  the  other.  My 
train  is  known  as  a  second-claas  train,  a  fast 
freight  train.  We  were  running  about  20  miles 
an  hour,  our  schedule  time.  Our  only  stops 
were  to  Mse  water.  We  were  three  minutes 
late  that  night  at  Phsnlx,  and  I  was  not  try- 
ing to  make  up  time,  but  Just  used  my  schedule 
time.  I  blew  my  whistle  for  the  crossing,  and 
the  engine  bell  was  rung.  The  engine  l)ell 
was  rung  after  I  sounded  for  the  crossing.  I 
blew  for  the  crossing  at  the  whistling  post, 
about  a  quarter  of  a  mile  below."  On  cross- 
examlnartion  witness  testified  as  follows:  "I 
left  Baltimore  that  afternoon,  the  9th  of  De- 
cember, at  5:40.  I  blew  my  whistle  for  this 
crossing  at  the  whistling  post,  which  is  about 
a  quarter  of  a  mile  from  the  crossing,  and  is 
nearer  to  Baltimore  than  the  water  tank  men- 
tioned In  the  evidence.  The  fireman  rang  the 
bell.  I  kept  a  lookout  to  see  If  I  could  see 
anything,  and  I  passed  the  engine  of  the  other 
train  coming  south,  at  the  water  tower.  I  was 
on  the  lookout  all  the  way  up,  and  the  first 
I  saw  of  these  girls  was  just  about  the  time 
I  struck  them.  I  saw  the  packages  going  in 
tbe  air,  bat  I  could  not  tell  whether  I  had  hit 
them  or  not.  I  always  keep  a  lookout,  espe- 
cially around  a  station.  These  girls  must  have 
be«i  about  the  outside  rail.  I  blew  T>own 
brakes"  and  stopped  as  quick  as  I  could." 
The  only  other  witness  who  was  examhied  by 
the  plaintiff  to  show  how  she  was  Injured  was 
the  plaintiff  herself.  She  said  she  lived  at 
Phoenix,  and  had  been  working  at  the  factory 
■there  for  about  three  years.  On  December 
9,  1805,  in  tbe  evening,  when  It  was  quite 
dark,  she  and  her  sister  were  going  to  visit  a 
neighbor  on  tbe  west  side  of  the  railroad. 
"While  we  were  crossing  the  bridge,  we  heard 
tbe  south-bound  train  whistle  for  Phoenix,  and 
we  walked  to  the  end,  nearly,  of  tie  bridge, 
4uid  stopped  imtll  the  train  passed;  and  we 
walked  up  and  down  the  track,  and  listened, 
.and  we  heard  no  noise  except  what  the  down 
train  made,  and  we  saw  the  crossing  clear, 
and  we  started  to  cross,  and  I  remember  we 
got  over  the  first  rail,  and  I  Imew  no  more." 
The  bridge  wMch  the  witness  mentions  Is  a 
part  of  the  public  road  which  crosses  the  rail- 
road at  this  point,  and  the  west  end  of  the 
bridge  Is  several  feet  east  of  the  track  which 
is  used  for  tbe  north-bound  trains.  The  plain- 
tiff could  not  tell  how  k>ng  she  stood  on  this 
bridge,  waiting  for  the  south-bound  train  to 
pass;  but  she  said,  when  It  passed,  she  looked 
lip  and  down  the  road,  and  saw  nothing,  and 
beard  nothing  except  the  noise  of  the  train  that 


was  going  down.  She  was  unable  to  state  tbe 
distance  from  the  pohit  where  she  stood  on  the 
bridge  to  the  railroad  track  where  she  wars 
struck,  nor  could  she  say  how  far  down  the 
railroad  she  could  see  a  train  coming  at  the 
time  when  she  looked.  From  this  testimony 
it  Is  not  only  evident  that  there  Is  no  proof  of 
any  act  of  negligence  on  the  part  of  the  de- 
fendant, but  there  Is  positive  proof  contained 
In  the  testimony  of  the  witness  Cramer,  which 
is  uncontradicted,  that  the  proper  and  usual 
signals  were  given,  and  the  proper  lookout 
kept  up,  as  the  train  approached  the  station. 
The  plaintiff  does  not  undertake  to  say  tliat 
the  electric  signal  bell  at  the  crossing  was  not 
ringing  as  she  approached  the  track.  She 
says  she  did  not  hear  It,  and  that,  if  it  did 
rhig,  she  did  not  remember  hearing  it.  In 
point  of  fact,  the  bell  was  ringing,  as  is  shown 
by  the  overwhelming  proof  of  defendant's  wit- 
nesses. Nor  does  the  plaintiff  nor  any  other 
witness  say  that  the  whistle  did  not  blow,  nor 
that  the  engine  beU  did  not  ring.  The  only 
noise  she  beard,  she  says,  was  that  made  by  the 
south-bound  train.  She  says  that  she  stood 
near  the  end  of  the  bridge  next  to  the  railroad, 
and  that  she  looked  before  attempting  to  cross, 
and  saw  nothing;  and  yet,  according  to  the 
evidence  of  her  own  witness  Allen,  she  could 
have  seen  the  engine  at  the  Ewitch-signai  post, 
which  Is  385  feet  distant  from  the  point  from 
which  she  appears  to  have  been  when  she  look- 
ed. If  she  had  seen  the  engine  even  half  that 
distance  away,  she  certainly  could  have  avoid- 
ed stepping  on  the  track,  and.  If  there  was  a 
point  in  her  walk  from  the  bridge  to  the  track 
from  which  she  could  see  down  the  track  far 
enough  to  avoid  danger,  it  was  her  duty  to  look 
then  and  there.  But  assuming,  as  was  con- 
tended, tiiat  the  plaintiff  looked  when  and 
where  she  should  have  lotAed,  and,  as  she 
says,  saw  nothing,  such  testimony,  as  we  said 
in  the  recent  case  of  Traction  Co.  v.  Helms 
(not  yet  officially  reported)  36  Atl.  119,  is  un- 
wortJiy  of  consideration,  and  should  not  there- 
fore be  submitted  to  the  Jury. 

What  we  have  said  dispones  of  the  ca8>,  and 
It  will  be  seen  that  we  are  of  opinion  that  the 
plahitlff  has  not  only  failed  to  offer  any  le- 
gaUy  sufficient  proof  of  negligence,  but  one  of 
her  own  witne?se.s,  the  englneman,  Cramer, 
proved  that  the  usual  signals  of  wari;lng  were 
given  by  him  and  the  fireman  as  the  train  ai>- 
proached  the  .'Station. 

In  addition  to  what  we  have  said,  perha]!8, 
we  should  correct  what  appears  to  be  n  ml.'<- 
apprehension  as  to  the  score  of  the  decision  of 
the  court  in  the  case  of  Railroad  Co.  v.  Ow- 
Ings,  66  Md.  502,  5  Atl.  329.  In  the  case  be- 
fore us  the  court  below  was  asked  to  and  re- 
fused to  Instruct  the  jury  that  they  coull  not 
infer  any  neglisfeuce  on  its  i)art  from  the  fact 
that  it  did  not  have  a  watchman  or  fl  i?man  at 
Phcenlx's  station  cross'.n.?.  The  plaintiff  prov- 
ed and  relied  upon  this  fact  as  an  act  of  neg- 
ligence. Owhigs'  Case  was  cited  to  support 
this  ruling  of  the  court  below,  but  It  will  ap 
pear  from  an  examination  of  that  case  that  a 
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prayer  like  the  one  refused  below  in  .  i!s  case 
was  conceded,  and,  of  course,  not  eonsidereJ 
here.  The  language  on  wbldi  the  appellee  bases 
her  contention  will  be  found  In  a  quotation 
from  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  of  Imp'.ovement  Co. 
V.  Stead,  95  U.  S.  161.  It  is  as  follows:  'Tae 
speed  of  a  train  at  a  crossing  should  not  be 
so  great  as  to  render  uuavallins  the  warning 
of  its  whistle  and  bell;  and  this  caution  is 
especially  applicable  when  their  sound  Is  ob- 
structed by  winds  and  other  no!ses,  and  when 
intervening  objects  prevent  those  who  are 
approacliing  the  railroad  from  seeing  a  com- 
ing train.  In  such  cases.  If  an  unslacken- 
ed  speed  la  desirable,  watchmen  should  be 
stationed  at  the  cros^ng."  It  could  not  have 
been,  and  was  not.  Intended  thus,  without 
even  referring  to  It,  to  reverse  the  previous 
well-consIdered  decision  of  this  court  In  the 
case  of  State  to  use  of  Foy  v.  Philadel- 
phia, W.  &  B.  R.  Co.,  47  Md.  85,  In  which 
it  was  said  that  the  law  does  not  Impose  th3 
obligation  upon  a  railroad  company  to  ^tat'o:i 
persons  at  every  crossing  of  a  public  road  to 
warn  travelers  of  approacliing  trains;  and  the 
following  language  of  Bramwell,  B.,  and  the 
case  of  Stubley  v.  Railway  Co.,  L.  R.  1  Exch. 
13,  was  quoted,  as  follows:  ''Need  there  be 
any  one  to  warn  pen-'ous  of  a  tratai  which  they 
can  see  so  far  otT,  that,  if  they  oniy  take  the 
trouble  to  look  out  for  it,  it  cannot  overtake 
them  In  crosdng?"  Nor  doe«  the  fact  that  the 
train  was  behind  time  (Foy's  case,  supra),  nor 
tliat  there  was  a  curye  In  the  railroad  at  that 
point,  afford  any  evidence  of  negligence  (Rail- 
road Co.  v.  Pumphrey,  72  Md.  85,  19  AU.  8). 
But  now  the  duty  of  railroad  companies  in  this 
state  In  respect  to  the  protection  to  be  given 
the  public  at  pubMc  crossings  is  rezulated  by 
statute.  Code,  art  23,  {  194.  "Wlieiieer  the 
several  railroads  of  this  state  operated  by  steam 
shall  cross  any  public  higaway  at  g  -ade  outside 
the'  corporate  limits  of  cities,  and  tiny  such 
highway  shall  be  bel:eved  to  be  of  sucli  char> 
acter  as  to  render  the  passage  of  locomotives 
and  trains  thereon  dangerous  to  life  and  prop- 
erty, It  shall  be  the  duty  of  the  commissljners 
of  the  county  In  which  such  point  of  croi.slng 
sliall  be  located  to  notify  the  comi>any  on-ning 
or  operathig  the  railroad  at  such  p:ilnt,"  if, 
after  certain  proceedings,  tliey  sliall  .--o  deter- 
mine, either  to  place  a  flagman  at  such  cross- 
ing, or  a  system  of  electric  alarm  bells,  or  to 
erect  safety  gates  or  change  the  grade  crossing. 
If,  as  a  number  of  respectable  witnesses  tes- 
tified, the  cro8>ihig  at  Phoenix  is  b.ll.'ved  to  be, 
or,  hi  their  opinion,  is,  dangerous,  and  the  safe- 
ty of  persons  crossing  there  demanded  more 
than  the  ordinary  and  usual  signals,  ample 
means  are  provided  by  the  statute  for  the  pro- 
tection of  the  rights  of  the  public,  as  well  as 
those  of  the  company.  The  defen  lant  appears 
to  have  realized  th?  fact  that  at  this  crossing 
It  was  its  duty  to  exercise  more  than  ordinary 
care,  for  It  adopted  without  notic*  from  the 
county  commissioners,  so  far  as  the  record  dis- 
closes, one  of  the  three  expedients,— an  electi-lc 


signal  bell,  provided  by  tl-iat  f'fv  at  the  for- 
tional  protection  at  danger^'.         i-u-b  portions 
der  these  circumstances,  and'.m -v]        ■  the  de- 
statutory  provlsionB  and  the  previoub  abc^gented. 
of  this  coiul.  It  would  be  impo6Slb!e  fp..  r  How- 
say  that  the  falling  of  the  defendant  to  ion  the 
a  flagman  at  this  crossing  constitute  i    /  with 
gence.     For  the  error  committed  on  ret^  *..- v<— 
to  grant  the  defendant's  first  prayer, 'without 
regard  to  the  other  questions  presented  by  tlils 
appeal,  the  judgment  appealed  from  mu«t  be  re- 
versed.    Judgment  reversed,  without  awanling 
a  new  trial. 


HEYWARD  V.  SANNBR. 
(Court  of  Appeals  of  Maryland.    June  22,  1897.) 

BLASOEK— PbIVILEOED  COMMUXICATIOXS — I.S({1'1SI- 
TION  OF  DaHAOES  APTEK  DEFAULT. 

Legal  malice  Is  condnsively  settled  by  a 
default  in  an  action  of  slander,  where  the  wnrils 
are  actionable  per  se;  and  hence,  on  an  inquisi- 
tion of  damages  after  the  default,  the  wonls 
cannot  be  held  prlvilejred  by  reason  of  the  cir- 
cumstances under  which  it  is  shown  they  were 
gooken. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  John  B.  Sanner  against  James 
F.  Heyward  to  recover  damages  for  slander. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
BRYAN,  BRISCOE,  ROBERTS.  PAGE,  and 
BOYD,  JJ. 

George  D.  Pennlman,  for  appellant.  J.  J. 
H.  Metnick,  for  appellee. 

PAGE,  J.  The  plaintiff  below  was  a  con- 
ductor on  one  of  the  cars  of  the  City  &  Sub- 
urban Railway  Company  In  the  city  of  Balti- 
more. It  was  his  duty,  when  fares  were  col- 
lected, to  register  them  by  a  device  called  an 
"Indicator,"  and  to  account  each  day  for  the 
number  shown  by  the  register.  It  Is  alleged 
in  the  narr.  that,  after  having  been  wrongful- 
ly discharged  from  the  service  of  that  com- 
pany, he  became  a  conductor  on  tltc  cars  of 
the  Lake  Roland  Elevated  Railway  Compa- 
ny, which  also  operated  a  line  of  street  cars 
In  the  same  city;  that  while  so  employed  the 
defendant  falsely  and  maliciously,  with  Intent 
to  injure  the  plaintiff,  spoke  and  published  In 
the  presence  of  the  superintendent  of  the  Lake 
Roland  Company  and  of  other  persons  "the 
false  and  defamatory  words  following,  name- 
ly: 'Put  Sanner  (meaning  the  plaintiff)  oft  the 
road  (meaning  that  the  said  superintendent 
should  discharge  the  plaintiff  from  the  em- 
ploy of  the  said  Lake  Roland  Elevated  Com- 
pany). He  (meaning  the  plaintiff)  had  twenty- 
five  on  the  Indicator  and  thirty-six  in  the  car 
(meaning  thereby  that  the  plaintlfl!.  as  con- 
ductor, etc.,  had  collected  thirty-six  fares,  etc, 
and  noted  only  twenty-five  fares  on  the  In- 
dicator, and  that  the  plaintiff  had  wrongfully 
embezzled  the  other  eleven  fares,  and  intend- 
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iff  and  went  ^rr^  Ul  City  &  Suburban  Rail- 
ing on  the,*.''  i.t  ••'  the  ram^);'  "  by  reason 
away  eno*  ■!■  )bUi  iff  was  discharged  from  the 
to  flndjOi  ne  company,  and  was  otherwise 
plankir  -C'lred.  The  appellant,  having  failed 
him  hed,  the  appellee  obtained  a  judgment  by 
sake!"..  Later  on,  an  inquiMtlon  of  damages 
<ipv,  (1  [  n  before  the  judge  at  large.  The  de- 
fendant appeared  by  counsel,  and  evidence  on 
both  sides  was  taken.  Among  other  things, 
there  was  testimony  to  the  effect  tliat  at  the 
time  the  words  were  spoken  a  Mr.  Fredericks 
was  the  general  manager  of  the  Lake  Roland 
Comiuiny;  That  the  road  of  that  company  liad 
been  purchased  by  the  City  &  Suburban  Com- 
pany, and  until  the  merger  of  the  two  roads 
was  comideted  he  was  remaining  In'  control 
of  the  former  road,  and  nnder  the  arrange- 
ment was  "in  a  general  way,  subject  to  the 
orders"  of  the  appellant,  who  was  the  general 
manager  of  the  City  &  Sulmrban  road;  that 
tiie  plaintiff  was  discharged  by  him  by  reason 
of  the  words  set  out  in  the  declaration,  which 
were  spoken  to  him  "over  the  telephone,"  in 
the  ordinary  course  of  business.  At  the  close 
of  the  testimony  the  defendant  prayed  the 
court  to  rale  "that  in  considering  the  question 
of  the  conversation  between  Mr.  Heyward 
and  Mr.  Fredericks,  as  officials  of  the  same 
railway  system,  that  it  was  proper  for  Hey- 
ward, In  telling  Fredericks  to  dlscliarge  San- 
uer,  to  give  to  Fredericks  the  reason  which 
led  him  (Heyward)  to  direct  Sanner's  dis- 
charge, and  that  said  statements  were  iHiv- 
iloged."  The  court  having  refused  so  to  rule, 
the  defendant  excepted,  and  the  propriety  of 
the  action  of  the  court  is  the  only  question  we 
are  called  on  to  determine. 

Tbat  a  Judgment  by  default  fixes  the  liabil- 
ity of  the  defendant  and  estabiisbes  the  right 
of  the  plaintiff  to  recover  some  amount,  to  be 
afterwards  determined  by  an  inquisition  of 
damages,  cannot  now  be  questioned.  This 
court  has  said  In  the  case  of  Green  v.  Hamil- 
ton, 16  Md.  329,  that  a  Judgment  by  default, 
"if  regularly  entered,  is  as  binding  as  any 
other,  as  far  as  respects  the  power  and  Juris- 
diction of  the  court  in  declaring  that  the  plain- 
tiff is  entitled  to  recover,  though  the  amount 
of  the  recovery  in  some  cases  remains  to  be 
ascertained  by  a  Jury."  Like  every  other 
Judgmmt,  it  is  conclusive  of  every  fact  neces- 
sary to  uphold  it.  Freem.  Judgm.  §  330,  and 
antborities  there  cited;  Cooper  v.  Roche.  36 
Md.  565;  Davidson  v.  Myers,  24  Md.  555. 
The  words  set  out  in  the  narr.,  when  taken  in 
c-onnection  with  the  circumstances  under 
which  they  were  spoken,  as  set  forth  In  the 
colloquia  and  innuendoes,  amoimted  to  an  Im- 
pntaticm  of  the  crime  of  embezzlement,  and 
are,  therefore,  actionable  In  themselves.  Gar- 
rett V.  Dickerson,  19  Md.  447.  The  utterance 
of  them,  therefore,  In  the  presence  of  other 
persons,  without  other  attendant  circumstan- 
ces, carried  with  them  the  Implication  of  legal 
malice.  Long  v.  Eakle,  4  Md.  458.  But  the 
malice  thus  imidied  is  only  tbat  which  Is  the 
essential  element  in  an  action  for  slander  or 


libd,  andli9  "not  malice  In  the  ordinary  sense 
of  hatrod  -  or  ill  will  againist  the  person  of 
whom  the  defamatory  words  are  spoken." 
Xegley  v.  Farrow,  60  Md.  177.  In  that  case 
the  article  published  was  held  to  be  libelous 
per  se,  and,  its  publication  having  been  esttib- 
lisbed,  the  only  question  was  the  amount  of 
damages.  "In  estimating  these,"  the  fourt 
says,  "they  [the  Jury]  were  to  consider  wheth- 
er it  was  published  maliciously  and  wantonly 
for  the  purpose  of  injuring  the  character  and 
reputation  of  the  plaintiff,  or  as  editors  of  a 
newspaper,  honestly  commenting  upon  the  of- 
ficial acts  and  conduct  of  the  plaintiff,  and  in 
the  belief  of  its  truth."  It  would  seem  to 
follow  from  this  statement  of  the  law  that 
^upon  the  inquisition  It  was  proper  for  the  de- 
fendant to  prove.  If  he  could,  that  the  words 
were  spoken  without  express  malice;  that  is, 
without  the  purpose  of  Injuring  the  character 
and  reputation  of  the  plaintiff.  Such  proof,  if 
satisfactory  to  the  Jury,  would  be  effective  to 
relieve  the  defendant  from  the  imposition  of 
punitive  or  vindictive  daniagesy  But  if,  in 
thus  repelling  the  idea  of  express  malice,  there 
should  be  testimony  from  which,  if  there  were 
no  Judgment,  the  Jury  could  find  the  com- 
munication to  be  privileged,  yet  the  defendant 
could  not  be  entitled  to  a  ruling  declaring  it  to 
be  privileged,  because  by  the  Judgment  the 
question  of  legal  malice  has  been  definitely 
settled  against  him.  To  rule,  mider  these  cir- 
cumstances, the  words  were  privileged,  Is 
equivalent  to  an  instruction  tbat  there  is  no 
legal  malice,  although  the  judgment  by  de- 
fault conclusively  settles  that  there  is.  This 
Is  the  necessary  result,  because  the  legal  ef- 
fect of  declaring  the  words  to  be  privileged  is 
to  repel  the  presumption  of  malice  of  any  kind 
arising  from  their  utterance.  McBee  v.  Fulton, 
47  Md.  427.  In  other  words,  to  so  rale  would  be 
to  declare  the  defendant  was  Justified  in  speak- 
ing the  words,  and,  if  he  was,  there  could  be 
no  recovery  at  all,  since  malice,  express  or 
Implied,  is  a  necessary  ingredient  in  an  action 
of  slander.  Dlcken  v.  Shepherd,  22  Md.  418. 
This  could  not  be  done  in  this  case,  because, 
as  we  have  said,  the  legal  malice  Is  conclusive- 
ly settled  by  the  judgment.  The  court  below 
committed  no  error  In  rejecting  the  prayer. 
Judgment  afBrmed. 


WESTERN  MARYLAND  R.  CO.  v.  KEHOE. 
(Court  ot  Appeals  of  Maryland.    June  22, 1897.) 

Railroads  —  Accidents  at  Crossikos  —  Neoli- 
GcxcB— Province  of  Jdry — Actios  for 
Injuries  —  Isstuuctioxs. 
1.  Plaintiff's  bngcy  was  struck  at  a  railroad 
crossing  by  a  car   which   was  switched  on  the 
main  track.     Plaintiff  slackened  speed  on  ap- 
proaching the  crossinK,  and  looked  anil  listened, 
and  heard  or  saw  notiiiiig.    The  night  was  dark, 
and  there  was  no  light  enablinB  him  to  see  the 
approaching  car.     No  bell  was  rung,  or  other 
signal  given.    Plaintiff  fell  from  bia  bnggy  with- 
iii  tlie  roadway,  near  or  on  the  side  track.     The 
brakeman  on  such  car  saw  the  horse's  liead,  and 
heard  something  fail.     He  rode  the  car  until  it 
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^t  to  the  train,  when  he  returned  to  the  croxs- 
ing,  but  plaintiff  was  ran  over  by  cars  on  the 
side  track  before  the  brakcman  could  get  him 
off.  Hrld,  that  the  questions  of  negligence  and 
contributory  negligence  were  for  the  jury. 

2.  The  court  properly  refused  to  charge  that 
the  brakeman  in  charge  of  the  ears  which  ran 
K>Ter  plaintiff  was  not  bound  to  anticipate  the 
likelihood  or  possibility  of  plaintiff  or  of  any 
one  l.ving  on  or  between  the  tracks,  8  or  10 
feet  beyond  the  crossing,  or  lying  on  or  be- 
tween the  rails  on  the  crossing,  and  that  it  was 
not  negligence  for  said  brakcman  or  any  other 
-employ^  not  to  have  looked  for  or  seen  plain- 
tiff lying  at  such  a  point. 

3.  It  also  properly  refused  to  charge  that 
plaintiff,  in  order  to  establish  his  case,  haviug 
proven  that  as  he  was  approaching  the  tracks, 
and  when  about  2  feet  from  the  main  track,  a 
box  car  was  moving  slowly  on  said  track  across 
the  road,  and  that  before  his  buggy  reached  said 
track  the  car  passed  half  way  across  the  street 
in  front  of  him,,  and  was  still  moving  slowly  in 
the  same  direction,  and  that  there  was  light 
enough  to  enable  a  person  on  tlie  rear  end  of  a 
car.  at  a  distance  of  some  35  feet,  to  see  a  buggy 
as  it  approached  the  crossing,  and  having  testi- 
fied that  he  slowed  down  his  horse  to  a  walk 
when  20  feet  from  the  track,  and  no  proof  hav- 
ing been  offered  that  there  was  anything  to  pre- 
vent his  seeing  the  ear,  it  was  bis  duty  to  stop 
and  wait  until  the  car  passed ;  and  as  it  appear- 
ed from  the  facts  as  proven  by  him  that,  if  his 
buggy  was  struck  by  said  car,  it  was  struck 
while  swerving  from  the  middle  of  the  road, 
plaintiff  could  not  recover. 

4.  There  being  evidence  that  plaintiff  was  seen 
by  defendant's  servants  on  the  track  where  he 
was  thrown  by  their  neglit,'euce,  and  that  after 
he  was  seen  there  was  time  to  avoid  injuring 
him  by  their  exercise  of  reasonable  care,  it  was 
not  error  to  refuse  to  charge  that  plaintiff  could 
not  recover  if  the  bell  was  being  rung,  and  it 
could  be  heard  by  persons  drivinB  along  the  road 
from  a  point  several  hundred  yards  away  all  the 
way  to  the  crossing,  and  that  the  light  of  the 
moon  was  sufficient  to  enable  such  persons  to 
plainly  see  the  box  car  on  the  main  track  as  soon 
as,  and  before,  they  got  within  CO  feet  of  the 
tracks. 

6.  Nor  was  It  enor  to  refuse  to  charge  that 
plaintiff  could  not  recover  it  at  the  time  of  the 
accident  the  moon  was  still  nearly  two  hours 
high,  and  the  light  sufBciont  to  enable  one  ap- 
proaching the  crossing  to  plainly  see  so  large  an 
object  as  such  box  car,  as  well  as  other  cars 
near  the  crossing,  for.  a  considerable  distance, 
and  in  time,  by  the  exercise  of  due  care,  to  have 
avoided  a  collision  with  said  car. 

Appeal  from  circuit  court,  Harford  county. 

Action  by  Lawrence  Prank  Kehoe  against 
the  Western  Maryland  Railroad  Company 
for  personal  Injuries  caused  by  defendant's 
negligence.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  McSIIEKRY,  0.  J.,  and  BRY- 
AN, BRISCOE,   ROBERTS,  and  BOYD,  JJ. 

Charles  Marshall,  J.  M.  Marshall,  Wm.  L. 
Marbury,  0.  Bohn  Sllngluff,  and  Wm.  H. 
Uarlnn,  for  appellant.  Randolph  Barton, 
Jr.,  Redmond  C.  Stewart,  D.  G.  Mcintosh, 
and  S.  A.  Williams,  for  appellee. 

BRYAN,  J.  This  Is  the  second  appeal  in 
this  case.  The  opinion  of  the  court  In  the 
former  appeal  Is  rci)orted  in  <S3  Md.  434,  3Z> 
Atl.  00.  The  decision  then  delivered,  as  a 
matter  of  course,  settled  the  law  on  the  ques- 
tions Involved  for  all  subsoiuent  litigation 
in  the  cose.    The  evidence,  In  some  particu- 


lars, Is  different  from  tbtt  g^.^fv  at  tbe  for- 
mer trial.  We  will  refer  to  sitsh  portions 
ot  it  as  it  is  necessary  to  consider  foithe  de- 
termination of  the  questions  now  pr«ented. 
llie  plaintiff  testified  that  he  lived  nea-  How- 
stdTille,  in  Baltimore  county;  that  m  the 
aotb  day  of  July,  1896.  in  compan;  with 
two  younger  brothers,  after  driving  to  sgtct- 
al  places  of  resort,  at  some  of  which  he 
dntnb  considerably,  on  bis  way  home  he 
drove  along  Seven-Mile  Tjane  to  the  place 
where  it  crosses  tbe  Western  Maryland  Rail- 
road; that  his  two  brothers  were  20  or  30 
yards  ahead  of  him;  that  he  slowed  down  to 
a  walk,  looked,  and  listened,  but  did  not  hear 
or  see  anything;  that  the  night  was  pretty 
dark;  be  saw  no  car,  and  did  not  hear  any 
alarm  bell,  or  anything  of  tbe  sort;  that  as 
you  approach  tbe  crossing  a  large  storehou-^ 
and  cedar  tree  would  strike  yonr  eye  to  the 
right  before  yon  reach  tbe  railroad  track; 
that  beyond  tbe  railroad  to  the  right,  to- 
wards Sudbrook  Park,  there  is  a  growth  of 
wood;  that  any  cars  on  the  track  would  be 
between  him  and  the  shade  of  the  wood;  that 
be  started  his  horse  across  tbe  track,  and 
she  (a  mare)  made  a  Jump;  he  tried  to  stop 
her,  and  something  struck  bis  buggy  on  the 
right-hand  side;  that  was  tbe  last  thing  he 
remembered,  until  next  day,  when  he  found 
himself  in  bed  at  his  father's  house,  with  his 
leg  cut  off;  that  the  mare  which  he  was 
driving  was  gentle,— a  lady  could  drive  her; 
that  be  had  been  drinking  beer  and  whisky: 
that  he  had  frequently  drunk  more,  and  It 
had  never  made  him  drunk.  On  cross-exam- 
ination be  said  that  he  Judged  by  the  sound 
that  his  brothers  were  20  or  30  yards  ahead; 
that  he  could  not  see  them.  Thomas  Keboe. 
one  ot  the  plaintlfTs  brotliers,  testified  that 
wlien  they  reached  the  railroad  it  was  half 
post  9  o'clock  at  night,  or  ten;  that  he  and 
bis  brother  Bart  were  in  one  bnggy,  and  the 
plaintiff  in  another;  that  they  (Bart  and 
himself)  stopped  at  the  railroad,  but  did  not 
see  or  hear  anything,  and  they  went  across: 
that  tbe  night  was  very  dark;  that  at  the 
railroad  they  heard  no  bell  nor  whistle,  saw 
no  light  displayed,  noticed  none  In  any  of  tbe 
houses,  nor  any  flagman,  nor  any  light  on 
the  lamp-post;  that  be  knew  the  plaintiff's 
horse;  it  was  gentle.  On  cross-examination 
be  said  it  was  rather  dark;  that  the  moon 
had  been  shining,  bat  It  was  about  down, 
and  It  was  rather  cloudy.  O'Boy  testified 
that  he  was  one  of  the  crew  of  a  freight  train 
of  the  Western  Maryland  Railroad  on  the 
night  of  the  accident,  and  was  on  the  west 
end  of  the  car  as  It  was  drifting  on  the  main 
track  towards  the  train  standing  east  of  the 
crossing,  when  the  car  struck  a  man's  bug$;y 
right  on  the  crossing,— a  little  on  tbe  east 
side;  that  the  car  was  half  over  when  the 
buggy  was  struck;  that  he  saw  a  horse's 
head,  and  saw  something  fall  out,  that  be 
took  to  be  a  cushion;  that  be  did  not  hear 
any  bell  ringing;  that  when  tbe  oar  drifted 
down  until  it  wa.s  against  the  train,  be  got 
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iff  and  went  bauk,  and  found  the  plaintiff  ly- 
ing on  the  track,  with  his  face  up,  further 
away  east  of  the  crossing  than  he  expected 
to  find  him;  he  seemed  to  be  closer  to  the 
planking  when  he  fell;  that  when  he  saw 
him  he  cried  out,  "Stop  them  cars,  for  Ood's 
sake!"  that  the  car  was  west  of  the  cross- 
ing, and  that  he  tried  to  pull  the  plalntlfl 
away,  but  conld  not,  and  was  himself  struck 
on  the  shoulder;  that  plaintiff  was  run  orer 
before  he  could  get  the  plaintiff  (rfl;  that  he 
Is  still  In  the  employment  of  the  railroad; 
that  It  was  a  dark  night,  and  he  was  on  the 
end  of  the  car  further  away  from  the  cross- 
ing, and  the  light  was  with  him,  and  when 
the  buggy  was  struck  the  light  was  sitting 
on  the  coupling  block  in  the  center  of  the 
car;  It  was  a  box  car,  and  higher  than  tie 
conld  reach  from  where  he  stood,— eight  or 
nine  feet.  On  cross-examination  he  testified 
that  the  length  of  his  car  was  80  feet,— one 
of  the  small  Western  Maryland  cars;  that  he 
saw  the  first  buggy  go  by  at  a  rapid  rate; 
he  was  a  car  and  a  half  away  when  he  heard 
a  baggy,  and  he  tried  to  wind  the  brake 
chain,  but  It  would  not  work,  and  the  car 
ran  on  the  crossing,  and  he  saw  a  horse's 
head  on  the  south  side  of  the  car;  that  he 
had  heard  the  sound  of  a  horse's  hoofs,  but 
did  not  hear  anything  else;  that  he  had  to 
look  around  and  see  the  length  of  a  car  when 
be  saw  the  horse's  head;  that  the  botae 
was  going  at  a  good  gait,  not  walkiag;  that 
tbe  plaintiff  fell  about  S  feet  east  of  the 
crossing,  towards  Baltimore;  that  "we  [mean- 
ing brakemen]  can.  stop  three  loaded  cars, 
with  a  cooi^e  of  good  brakes,  in  forty  or 
fifty  feet":  that  be  conld  stop  a  single  emp- 
ty car  much  quicker;  that  when  he  went 
to  Kehoe  the  car  which  ran  over  him  was 
a  car  length  oB;  that  he  found  a  broken 
flask  by  the  side  at  the  track,  and  then 
was  a  stain  of  liquor,  which  he  supposed  to 
be  whisky.  On  re-examination  he  testified 
that,  if  the  buggy  had  come  straight  down 
tbe  county  road,  It  would  hare  struck  the 
car.  Sapp  testified  that  he  took  beer  with 
plaintiff  about  9  o'clock  on  the  night  of  the 
accident,  and  that  the  plaintiff  was  then  "all 
right";  that  the  plank  crossing  between  tbe 
railroad  tracks  was  not  the  full  width  of  the 
county  road,  and  that  there  was  a  space  of 
eight  feet  on  each  side  of  the  plank  cross- 
ing within  tbe  limits  of  the  county  road. 
There  was  other  testimony  tending  to  show 
that  the  county  road  was  30  feet  wide,  and 
that  when  plaintiff  was  run  over  he  was 
lying  within  its  limits.  There  was  also  oth- 
er testimony  that  the  plaintiff's  horse  waa 
gentle.  Several  witnesses  testified  to  the 
good  character  of  tbe  plaintiff  for  sobriety, 
and  two  physicians  who  attended  him  testi- 
fied that  In  their  opinion  be  could  not  have 
been  intoxicated  at  tbe  time  of  the  accident. 
Atwood  testified  that  he  was  a  surveyor  and 
dvll  engineer,  and  that  he  had  made  a  plat 
representing  tbe  railroad  station.  He  de- 
scribed the  measurements  on  the  plat.  On 
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cross-examination  he  testified  that  a  person 
stopping  on  the  county  road  20  or  30  feet 
from  the  crossing,  going  in  the  direction  which 
the  plaintiff  was  driving,  could  see  towards 
the  west  (the  opposite  direction  from  Balti- 
more) about  500  feet;  that  there  was  noth- 
ing to  prevent  him  from  seeing  the  track, 
or  anything  on  the  track,  from  that  distance. 
He  did  not  say  that  he  could  see  that  dis- 
tance on  the  night  of  the  accident,  at  tbe  time 
It  occurred;  and  he  seems  to  have  known 
nothing  about  tbe  accident,  or  whether  tbe 
night  was  light  or  dark.  This  testimony 
was  before  the  Jury,  and  It  rested  exclusive- 
ly in  their  Judgment  whether  they  would  be- 
lieve it  or  not.  If  the  plaintiff  slackened  his 
speed  on  approaching  the  crossing,  and  look- 
ed and  listened,  and  heard  nothing  and  saw 
nothing;  if  the  night  was  very  dark,  and 
there  was  no  light  in  such  a  position  as 
would  enable  the  plaintiff  to  see  the  ap- 
proaching car  when  he  looked;  and  if  no 
bell  waa  rung,  or  other  signal  given,— he 
certainly  was  guilty  of  no  negligence  In  at- 
tempting to  cross  the  railroad  track.  And 
If,  under  these  circumstances,  he  was  struck 
by  the  car,  and  thrown  in  an  unconscious  con- 
dition to  the  ground,  and  run  over  by  anoth- 
er car  under  the  circumstances  described  by 
O'Boy,  the  defendant  was  certainly  respon- 
sible tot  the  injury  Inflicted  upon  him.  The 
evidence  on  these  points  was  very  materially 
contradicted  by  the  testimony  on  the  part  of 
the  defendant.  But  most  undoubtedly  the 
case  could  not  be  withdrawn  from  the  Jury 
on  that  account.  The  court  cannot  decide 
between  opposing  witnesses.  The  Jury  must 
determine  questions  of  fact,  and  as  said  in 
Trust  Co.  V.  Comer,  2  Gill,  427,  "no  action 
of  the  court  should  control  the  exercise  of 
their  admitted  right  to  weigh  the  credibility 
of  evidence."  If  the  Jury  believed  the  evi- 
dence, it  was  competent  for  them  to  draw 
tbe  Inferences  which  we  have  mentioned. 
We  shall  refer  to  this  matter  again  In  another 
portion  of  this  opinion,  but  we  may  aa  well 
say  that  It  is  no  part  of  our  purpose  to 
make  an  abstract  of  the  evidence,  but  mere- 
ly to  refer  to  such  portions  of  It  as  will  Illus- 
trate the  prayers  in  the  case. 

The  evidence  for  the  defendant  stated  that 
an  extra  freight  train,  running  without  sched- 
uled time,  coming  from  Baltimore,  arrived  at 
the  Howardvllle  station  about  10  o'clock  on 
tbe  night  in  question;  that  the  train  stopped 
about  a  car's  length  on  the  east,  or  Baltimore, 
side  of  the  crossing;  that  the  engine  was  cut 
off,  and  it  pulled  up  beyond  the  crossing,  and 
was  then  backed  Into  a  siding  on  which  five 
cars  were  standing;  that  the  conductor  of 
the  train  took  the  first  and  last  car,  and  threw 
one  of  these  cars  on  the  main  track,  and  let  it 
run  down  towards  the  train,  which  remained 
standing  to  the  east  of  the  crossing;  this  was 
a  box  car;  that  three  gondola  cars  were  put 
back  on  the  side  track.  Wlldersln,  the  con- 
ductor, testified  that,  as  he  came  down  the 
siding  towards  the  crossing  with  the  engine 
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and  one  car,  he  heard  the  brakeman  cry  ont 
that  a  man  was  run  over;  that  he  passed 
oyer  the  crossing  and  found  him;  that  be 
was  lying  on  his  back,  abont  eight  feet  on 
the  Baltimore  side,  very  close  to  the  clear- 
ance post;  that  he  was  on  the  siding,  with 
one  leg  over  the  siding  track,  towards  the 
main  track;  that  he  (the  witness)  was  about 
125  feet  from  the  crossing  when  he  heard  a 
team  cross  oyer;  beard  the  team  coming  at  a 
rapid  rate,  and  looked  around,  and  the  team 
went  over,  and  he  made  a  shift,  and  cut 
O'Boy  off  with  the  car,  and  when  he  got 
down  there  witness  heard  the  rumbling  of  an- 
other team;  that  he  heard  a  crack,  and  he 
rode  the  car  down  and  coupled  it  up,  and 
Brakeman  Keefer  cut  the  three  cars  off,  and 
rode  them  In  on  the  siding,  and  that  when 
the  witness  came  down  there  was  nothing  to 
be  seen  of  the  team;  that  he  supposed,  from 
the  way  they  were  rattling,  that  the  teams 
were  driving  at  a  gallop;  that  It  was  a  part- 
ly moonlight  night;  that  there  was  a  little 
moon,  but  that  witness  could  see  plainly  from 
where  he  was  at  the  switchboard  to  front 
end  of  bis  train,  where  be  left  it  standing, 
east  of  the  crossing;  tliat  the  brakeman  who 
had  charge  of  the  three  cars  which  were  run- 
ning down  the  side  track  had  a  Ught  in  his 
band;  that  the  brakeman  (O'Boy)  who  bad 
charge  of  the  car  running  down  the  main 
track  also  had  a  Ught,— a  regular  railroad 
lantern;  that  the  bell  was  ringing  and  the 
whistle  sounded  as  the  train  approached 
HowardviUe  from  Baltimore;  that  the  cars, 
as  they  were  shifted  down  the  main  track, 
might  have  been  moving  3  or  4  miles  an  hour; 
that  they  were  started  from  the  switch-post, 
which  was  150  feet  from  the  crossing;  that 
when  the  plaintiff  was  picked  up  there  was  a 
wlilsky  bottle  lying  beside  him;  the  whisky 
was  running  down  over  the  switch  plate.  On 
croes-examinatioii  the  witness  stated  that  the 
bell  was  ringing  while  they  were  pushing  ont, 
but  was  not  ringing  while  the  locomotive  was 
not  In  motion;  that  Keefer  could  stop  the 
gondola  car  at  any  moment  after  be  used  his 
hands  on  the  brake.  Dotterer  testified  that 
he  was  a  fireman  on  the  freight  train  from 
Baltimore;  that  he  was  ringing  his  bell  all  the 
time  the  shifting  of  the  cars  was  going  on; 
that  there  was  light  enough  for  him  to  see  the 
main  portion  of  the  train  east  of  the  cross- 
ing, and  there  was  nothing  to  prevent  any 
one  coming  down  Seven-Mile  Lane  from  see- 
ing the  cars  and  engine  on  the  main  track  and 
switch  at  the  distance  they  were  from  the 
crossing.  Norman  testified  that  he  was  the 
engineer  of  the  extra  freight  train;  that  the 
box  car  ran  down  the  main  track  at  the  rate 
of  3  or  4  miles  an  hour;  that  after  the  box 
car  had  about  reached  the  crossing  they  sent 
the  three  cars  down  the  switch;  that  the 
switch  was  175  feet  from  the  crossing,  and 
that  he  conld  see  the  train  east  of  the  cross- 
ing, that  it  was  a  tolerably  fair  night,  and 
an  object  as  large  as  a  box  car  could  be  plain- 
ly seen  at  that  distance;  that  the  moon  might 


have  been  an  hour  and  a  half  high,  or  some- 
thing like  that;  that  he  did  not  think  that 
the  moon  was  down;  that  It  may  have  been 
behind  woods;  that  'it  would  be  so  from 
where  we  were"  (in  the  words  of  the  wit- 
ness). Keefer,  the  brakeman,  testified  that  be 
did  not  cut  off  bis  cars  from  the  engine  un- 
til O'Boy,  with  the  box  car,  had  passed  the 
clearance  post  below  the  crossing,  and  be 
himself  saw  that  the  cars  had  passed  the  post; 
that  the  cars  under  his  charge  were  gondola 
cars,— one  loaded  with  lime,  and  two  which 
were  empty;  that  he  was  standing  between 
the  loaded  car  and  an  empty  car,  with  the 
empty  car  ahead  of  lilm  and  two  behind  him: 
that  any  one  coming  down  the  public  road 
who  stopped  within  20  feet  of  the  crossing 
cotild  have  seen  both  the  box  car  and  the 
three  cars  in  charge  of  the  witness;  that  the 
bell  had  been  ringing,  but  did  not  know 
whether  it  rang  all  the  time.  On  cross-exam- 
ination be  said  that  he  could  have  seen  any- 
thing on  the  track  10  feet  ahead  of  the  car. 
that  when  he  was  standing  between  the  first 
and  second  cars,  as  he  approached  the  cross- 
ing, he  was  standing  on  the  bumper,  and  he 
set  the  lantern  down  on  the  bumper,  wb«ie 
his  feet  were.  Baker,  the  station  agent,  tes- 
ttfied  that  be  lived  about  60  feet  from  the 
crossing,  on  the  north  side  of  the  railroad: 
that  as  he  was  preparing  for  bed  his  attention 
was  drawn  to  a  noise  like  the  ronning  of 
horses  and  veliicles;  that  after  tbe  buggiei: 
went  past  his  window  he  heard  a  crash.  Hp 
stated  some  particulars  after  the  occurrence 
of  the  accident.  He  stated,  also,  that  the 
moon  was  shining,  with  an  occasional  cloud: 
the  vaooD  was  possibly  an  hour  and  a  half 
or  two  hours  high.  On  cross-examination  lie 
said  that  there  was  no  provision  for  a  Ught 
at  the  crossing;  that  there  was  a  lamp-post 
at  the  comer  of  his  house;  that  oil  was 
provided  for  a  lamp  there,  which  would  thro-w 
Ught  across  to  the  platform;  it  is  used  only 
until  the  last  train,  about  9  o'clock,  when  it  is 
put  out.  He  also  stated  that  he  saw  the  open 
gondola  car  passing  down,  with  the  Unae  in  it: 
that  after  he  beard  the  crash  he  heard  a  voice 
cry  out,  "Stop  those  cars!"  that  he  was  una- 
ble to  say  whether  the  Ume  car  was  goins 
down  at  the  time.  Smith  testified  that  b^ 
lived  on  the  south  side  of  the  railroad;  thai 
he  saw  an  object  on  the  side  track,  and  cars 
moving  down  the  side  track  towards  it;  he^ 
looked  until  the  cars  ran  over  it;  when  he 
first  saw  the  object  the  cars  were  15  or  l"? 
feet  from  it;  that  he  heard  the  cry,  "Stop  tbf' 
cars!"  just  before  they  ran  over  the  objwt; 
that  he  did  not  see  who  gave  the  call;  tliat 
there  was  then  no  one  near  the  object  on  tbe 
track;  that,  if  any  one  had  been  there,  be 
could  not  have  failed  to  see  it.  There  wa* 
also  evidence  tending  to  show  that  the  phiiu- 
tiff's  buggy  ran  against  the  danger-signal 
post;  that  any  one  could  see  the  track  either 
way  for  a  long  distance,  and  the  cars  on  it. 
the  only  obstacles  being  Smith's  bouse  and 
Baker's  bouse,  both  of  which  are  a  considera- 
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ble  tlistance  "back  from  the  track,"  as  a  wit- 
ness expressed  it;  tbat  the  plaintiff's  horse 
waa  not  gentle.  Norman  testified  that  Smith's 
hoose  was  76  or  100  feet  from  the  side  track, 
on  the  south  side  of  the  railroad. 

We  have  made  citations  from  the  evldoice 
with  perhaps  unnecessary  fullness,  but  we 
wished  to  show  with  distinctness  the  gnnunda 
which  supported  the  hypothetical  propositions 
stated  In  the  diffarent  prayers.  There  were 
other  contradictions  In  the  testimony,  but  we 
think  that  the  various  points  In  the  excep- 
tions are  sufficiently  covered  by  what  we  have 
stated.  Notwithstanding  the  contradictions 
and  contrarieties  in  the  evidence,  it  was  com- 
petent for  the  Jury  to  find  that  the  freight 
train  was  not  running  on  scheduled  time; 
that,  when  the  train  supposed  to  be  the  last 
one  had  passed  at  about  9  o'clock,  the  light 
at  the  comer  of  Baker's  house  had  been  put 
out;  that,  when  the  plaintiff  reached  the  rail- 
road, he  slowed  up,  looked,  and  listened;  that 
the  night  was  dark,  and  his  view  was  ob- 
scured by  the  darkness  and  by  the  shadow  of 
the  woods;  tbat  no  bell  was  ringing  at  that 
time;  that  the  engine  and  cars  were  then  not 
In  motion;  that  the  headlight  of  the  engine 
was  in  an  opposite  direction  from  him;  that 
no  light  was  visible  on  the  cars  which  came 
down  the  main  track  and  the  siding;  that  the 
plaintiff  then  proceeded  to  cross  the  track  on 
the  public  road;  that,  while  on  the  main  track 
of  the  railroad,  he  was  struck  by  the  freight 
car  in  charge  of  O'Boy,  and  thrown  on  the 
Riding  In  a  helpless  condition,  at  a  point  within 
the  limits  of  the  county  road;  that  this  car 
bad  no  light  which  was  visible  to  the  plain- 
tiff; that  the  car  started  at  a  distance  of 
ITS  feet  from  the  crossing,  and  came  down  at 
the  rate  of  3  or  4  miles  an  hour,  and  passed 
this  distance  In  about  lialf  a  minute;  that 
O'Boy  was  at  the  further  end  of  the  car  away 
from  the  crossing;  that  the  plaintiff  had  good 
reason  to  suppose  that  the  passage  over  the 
track  was  free  from  dangw,  and  that  when, 
after  looking  and  listening,  he  saw  no  Indica- 
tion of  danger,  his  attention  was  natm'ally  di- 
rected ahead  of  himself  and  buggy;  that  his 
horse  proliably  saw  the  car  an  Instant  before 
It  struck  the  buggy,  and  swerved  away  from 
It  to  the  east;  that  O'Boy  gave  no  signal  or 
notice  of  any  kind  as  he  ran  over  the  crossing; 
that  he  saw  something  fall  from  the  buggy; 
that  after  his  car  reached  the  train,  about  a 
car's  length  east  of  the  crossing,  he  returned, 
and  found  the  plaintiff  lying  on  the  track; 
that  he  cried  out  "Stop  them  cars,  for  Ood's 
sake!"  that,  when  he  went  to  Kehoe,  the  cars 
coming  down  the  switch  were  a  car's  length 
distant;  tbat  plaintiff  was  then  In  a  helpless 
condition;  that  O'Boy's  cry  to  stop  the  cars 
was  heard  by  Baker  at  his  bouse,  60  feet  dis- 
tant, and  by  Smith,  75  or  100  feet  distant,  on 
the  south  side  of  the  railroad;  that  Keefer 
could  have  seen  anything  on  the  track  10  feet 
ahead  of  the  car  If  he  had  looked;  that  he 
could  have  stopped  the  cars  at  any  moment; 
that  be  did  not  look  at  the  siding  ahead  of 


him,  and  that  he  had  a  lantern,  but  the  light 
was  not  visible  ahead  of  him,  and  no  bell  was 
ringing  on  his  cars;  tbat  his  cars  ran  over 
the  plaintiff,  and  htfllcted  serious  Injury  upon 
him;  that,  when  O'Boy  heard  the  noise  of  a 
boggy,  be  tried  to  wind  the  brake  chain,  but 
it  would  not  work.  And  the  Jury  might  have 
found  that,  after  the  plaintiff  was  seen  In  a 
perilous  position  by  O'Boy,  the  servants  of  the 
defendant  could  have  prevented  the  accident 
by  the  exercise  of  reasonable  care  and  dili- 
gence. We  are  far  from  Intimating  that  we 
should  have  drawn  these  inferences  from  the 
evidence  if  It  were  within  our  duty  to  find 
the  facts.  As  a  matter  of  course,  the  jury 
might  have  drawn  inferences  the  reverse  of 
those  which  have  been  stated,  and  might  have 
concluded  that  the  plaintiff  rushed  recklessly 
and  foolishly  into  danger.  But  It  was  a  ques- 
tion which  It  was  their  duty  to  decide. 

We  can  now  see  how  the  court  below  was 
required  to  decide  on  the  prayers.  The  de- 
fendant's fourth  prayer  was  In  these  words: 
"Defendant  prays  the  court  to  Instruct  the 
jury  that  defendant's  brakeman  Keefer,  who 
had  charge  of  the  cars  which  ran  over  the 
plaintiff,  was  not  bound  to  anticipate  the  likeli- 
hood or  possibility  of  the  plaintiff  w  of  any 
one  lying  on  the  tracks  or  between  the  tracks, 
eight  or  ten  feet  beyond  the  crossing,  or  lying 
on  or  between  the  rails  upon  the  crossing;  and 
it  was  not  negligence  for  said  brakeman  or 
any  other  employg  of  the  company  not  to 
have  looked  for  or  seen  the  plaintiff  lying  at 
that  point."  The  proposition  contaUied  in  this 
prayer  Is  absolute  and  unconditional.  It  Is 
not  qualified  by  facts  in  evidence  showing,  or 
tending  to  show,  how  it  occurred  that  the 
plaintiff  was  on  the  tracks  at  the  time.  It 
does  not  state  nor  leave  the  jury  to  find  wheth- 
er the  plaintiff  was  on  the  track  unlawfully  or 
n^hgently,  nor  whether  he  was  thrown  there 
in  a  helpless  condition  by  the  negligent  act  of 
a  servant  of  the  defendant,  nor  whether  he 
was  actually  seen  there  by  one  of  the  defend- 
ant's servants,  who  was  at  the  time  engaged 
in  the  discharge  of  his  regular  duty.  There 
was  evidence  bearing  on  all  these  questions, 
which  it  was  the  duty  of  the  Jury  to  consider 
and  pass  on.  7et,  notwithstanding  any  con- 
clusion which  the  jury  might  draw  respecting 
them,  the  prayer  maintains  that  the  defendant 
was  not  chargeable  with  negligence  in  rega: 
to  a  failure  to  see  the  plaintiff  lying  on  t 
track.  This  meant,  of  course,  and  the  jury 
would  so  Infer,  that  the  plaintiff  could  not  re- 
cover for  injuries  then  and  there  Inflicted  up- 
on him.  It  would  have  been  an  error  to 
withdraw  from  the  Juiy  the  evidence  which 
we  liave  mentioned,  and  the  prayer  waa  prop- 
erly rejected. 

The  fifth  and  eighth  prayers  of  the  defend- 
ant required  the  court  to  decide  that  the  plain- 
tiff was  shown  by  the  undisputed  evidence  to 
be  guilty  of  contributory  negligence.  We  have 
sufficiently  shown  our  opinion  on  this  question. 

The  defendant's  ninth  prayer  was  in  these 
words:    "The  plaintiff,  in  order  to  establish 
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hie  case,  haying  proven  that  as  he  waa  ap- 
proaching the  railroad  tracks,  and  when 
about  twenty  feet  from  the  main  track,  a 
box  car  was  moTing  slowly  on  said  main 
track,  across  the  connty  road,  easterly,  to- 
wards the  city  of  Baltimore,  and  that,  btfore 
his  buggy  had  reached  said  main  traclc,  the 
car  had  i>assed  halfway  across  the  road  in 
front  of  him,  and  was  still  moving  slowly  In 
the  same  direction,  and  that  there  was  light 
enough  to  enable  a  person  on  the  rear  end 
of  the  box  car,  a  distance  to  some  thirty-five 
feet,  to  see  a  buggy  as  It  approached  the 
crossing,  and  the  plaintiff  having  testified 
that  he  slowed  down  his  horse  to  a  walk 
when  twenty  feet  from  the  track,  and  no 
proof  having  been  offered  that  there  was 
anything  to  prevent  the  plaintiff  from  seeing 
the  l)ox  car  as  it  was  moving  on  the  track, 
not  more  than  twenty  feet  away  from  him, 
It  was  the  duty  of  the  plaintiff,  before  at- 
tempting to  cross  said  railroad  tracks  under 
such  circumstances,  to  stop  his  buggy,  and 
wait  until  the  box  car  upon  which  the  wit- 
ness O'Boy  was  riding  had  passed  over  the 
crossing;  and  Inasmuch  as  it  appears  from 
the  facts  In  the  case,  as  proven  by  the  plain- 
tiff, that.  If  his  buggy  was  struck  by  said 
car.  It  was  struck  while  swerving  from  the 
middle  of  the  road,  and  then  passing  over 
the  tracks  directly  in  front  and  around  the 
«id  of  the  approaching  car,  the  plaintiff  Is 
not  entitled  to  recover  in  this  case,  and  the 
verdict  of  the  Jury  mnst  be  for  the  defend- 
ant." The  prayer  maintains  that  the  court 
conid  decide  that  the  facts  stated  In  it  were 
proved,  and  that  they  were  not  for  the  con- 
sideration of  the  Jury.  We  have  already 
stated  the  evidence  offered  by  the  plaintiff, 
and  the  Inferences  which  the  Jury  were  au- 
thorized to  draw  from  It.  It  tended  to  show, 
among  other  things,  that  be  stopped  at  the 
railroad,  and  that  he  tb&a  could  see  no  Indi- 
cation of  danger,  for  the  reasons  mentioned, 
and  that  he  then  started  across  the  track, 
and  that,  while  he  was  proceeding  to  cross, 
be  was  struck  by  a  car  which  had  started 
175  feet  distant,  without  a  light  visible  to 
him,  and  which  passed  over  the  space  in 
about  half  a  minute.  This  prayer  was  prop- 
erly rejected. 

The  tenth  and  twelfth  prayers  may  be 
a>nsidered  together.  They  were  as  follows: 
PO)  "If  the  Jury  shall  find  that,  during  all 
the  time  that  the  cars  were  being  shifted  as 
described  In  the  testimony,  the  bell  of  the 
locomotive  was  being  rung,  to  warn  persons 
approaching  the  crossing  of  the  presence  of 
the  cars,  and  that  this  bell  could  be  heard  by 
persons  driving  along  the  county  road  from 
a  point  several  hundred  yards  away  all  the 
way  to  the  crossing,  and  that  the  light  af- 
forded by  the  moon,  which  was  nearly  two 
hours  high,  was  sufficient  to  enable  such  per- 
sons to  plainly  see  the  box  car  upon  which 
the  witness  O'Boy  was  riding  as  soon  as 
they  came  abreast  of  the  front  of  Baker's 
house,  and  for  some  distance  before  reaching 


said  house,  then  the  plaintiff  is  not  entitled 
to  recover  In  this  case,  and  the  verdict  of  the 
Jury  must  be  for  the  defendant."  (12)  "That 
If  the  Jury  find  from  the  evidence  that,  at 
the  time  the  accident  happened,  the  soioon 
was  still  nearly  two  hours  high,  and  the  lighr 
amply  sufficient  to  enable  any  one  approach- 
ing Howardvllle  crossing,  along  the  county 
road,  to  plainly  see  so  large  an  object  as  the 
box  car  npon  which  the  witness  O'Boy  waa 
riding,  as  well  as  other  cars  near  the  cross- 
ing at  that  time,  from  a  considerable  dis- 
tance, and  In  time,  by  the  exercise  of  due 
care,  to  have  avoided  a  collision  wltb  said 
car,  then  the  plaintiff  Is  not  entitled  to  re- 
cover In  this  case,  and  their  verdict  must 
be  for  the  defendant."  Each  of  these  pray- 
ers asserts  that,  npon  the  finding  of  the  facts 
enumerated  in  them,  the  verdict  must  be  for 
the  defendant;  and  this  must  be  the  result. 
Irrespective  of  the  finding  upon  any  other 
facts  whatsoever.  But  the  evidence  could 
not  be  withdrawn  from  the  Jury  which  tend- 
ed to  show  that  the  plaintiff  waa  thrown  on 
the  trade,  within  the  limits  of  the  county 
road,  by  the  negligence  of  a  servant  of  the 
defendant,  and  was  seen  there  by  said  serv- 
ant, and  that,  after  he  was  seen,  there  was 
time  to  avoid  injuring  him,  by  the  exertion 
of  reasonable  care  on  the  part  of  defendant's 
servants.  The  Jury  had  a  right  to  find  these 
facts,  and,  if  they  did,  the  verdict  ought  to 
have  been  against  the  defendant  Conse- 
quently, the  prayers  In  question  were  prop- 
erly reject*d. 

We  have  considered  the  prayers  granted 
in  behalf  of  the  plaintiff,  and  see  no  error  io 
them.  The  verdict  and  Judgment  were  In 
favor  of  the  idalntlff.  The  questions  in  the 
case  are  not  free  from  difficulty,  but  we  hare 
given  them  our  best  consideration,  and  have 
found  no  error  In  the  rulings  of  the  court  be- 
low.   Judgment  affirmed. 


CHASE  et  al.  r.  CHASB  et  al. 

(Supreme  Court  of  Rhode  Island.    July  IS,  1897.) 

DssDS— CoKsiDBBATioir— AeaaaaaiiT  to  Suppokt 
—  Abandonment  —  Cancbluition  of  Instxd- 
MSNT8 — Ijacbbs— What  CojisTiTOTBS— Waives— 
Wills— RtoBTS  or  Dbvisbbs— I>ipb  Estates. 

1.  Where  a.  grantee  agreed  to  Dve  with  and 
care  for  the  grantor  daring  iiis  life  in  ooosideta- 
tion  of  the  conveyance,  the  fact  that  the  grantor 
removed  from  the  house  in  which  the  partieB  lived 
to  a  cottage  near  by,  which  he  had  bout  for  great- 
er convenience  and  retirement,  and  also  for  se- 
curing a  lodgmg  room  on  the  lower  Soor,  did  not 
show  an  atHindonment  of  the  contract,  or  that 
the  conveyance  was  without  consideration. 

2.  The  mere  failure  to  formally  plead  ladies 
is  not  a  waiver  of  it. 

3.  Mere  lapse  of  time  within  the  statutory  limit 
does  not  constitute  laches  so  long  as  the  parties 
are  In  the  same  condition. 

4.  Deceased  devised  his  estate  to  his  wife  dar- 
ing her  life,  vrlth  remainder  to  complainants,  and 
afterwards  conveyed  land  in  consideration  of  an 
agreement  of  the  grantee  to  support  him  daring 
life.  HM,  that  a  bill  to  set  aside  the  deed  be- 
cause Of  deceased's  mental  incompetency  might  Ik 
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maintained  by   complainants  before  the  expira- 
tion of  the  lite  estate. 

5.  Where  the  conyeyanoe  wai  procured  by  de- 
ceaaed'a  wtte,  and  after  hia  death  she  remained  in 
pooBeBsion  under  a  lease  for  life  giren  by  the  gran- 
tee to  her  and  deceased  when  the  conveyance 
was  made,  it  was  a  farther  reason  wliy  the  life 
estate  did  not  preclude  the  brinKing  of  the  bin 
by  complainants. 

6.  A  grantor  mentally  Incompetent  conveyed 
land  in  consideration  of  the  grantee's  agreement 
to  live  with  and  support  him  during  life.  The 
grantor's  mental  condition  and  the  conTeyance 
were  known  to  hia  relatiTes,  but  they  took  no 
steps  to  have  him  placed  under  guardiiuiship,  and 
made  no  objections  to  the  carrying  oat  of  the 
agreement  for  support  until  17  years  after  the 
conveyance,  and  14  years  after  the  grantor's 
death.  Ibe  agreement  for  support  necessarily 
narrowed  the  field  in  which  the  grantee  conld  fol- 
low his  iirofesaion,  and  during  its  continuance  he 
earned  mndi  less  than  he  bad  earned  before; 
but  after  tiie  grantor's  death  he  was  able  to  earn 
more  than  he  did  before  the  contract  was  mad«. 
No  fraud  was  charged  against  the  grantee  in  pro- 
curing the  conveyance.  Hftd,  that  a  bill  by  the 
grantor's  heirs  to  set  the  conveyance  aside  be- 
cause of  such  mental  inoomqiietency  would  be  dis- 
missed because  of  laches,  though  complainants 
offered  to  pay  the  grantee  for  services  rendered 
by  him  under  the  contract. 

Bill  l^  Sarah  C.  Chase  and  others  against  Al- 
fred W.  Chase  and  others  to  set  aside  a  con 
veyance.    The  issnee  were  found  In  favor  of 
complainants,  and  respondents  moved  for  a, 
new  trial.    Bill  dismissed. 

Darius  Baker  and  P.  J.  Galvln,  for  com- 
plainants.   Wm.  P.  Sheffield,  for  respondents. 

STINBSS,  J.  In  Aagnst,  1877,  Joseph  Free- 
bom  was  the  owner  of  real  estate  consisting 
of  about  foor  acres  of  land  and  a  dwelling 
house  In  Mlddletown,  where  he  then  lived 
with  hlB  wife,  both  being  elderly  people,  and 
the  husband  paralytic.  Hi^  had  no  children, 
and  'Wished  to  have  some  one  come  to  live 
with  and  care  for  them.  To  this  end,  after 
like  efforts  with  others  had  failed,  he  pro- 
posed to  the  respondents,  then  living  In  Brook- 
lyn, Gonn.,  to  give  them  a  deed  of  the  proper- 
ty If  they  would  go  there  to  live  and  attend 
to  htm  and  his  wife  as  long  as  either  should 
Uve.  The  proposition  was  accepted,  a  deed 
was  made  recldng  the  consideration  as  above, 
and  a  lease  for  life  was  given  to  both  said  Jo- 
seph and  Harriet  Freelxim.  Pursuant  to  this 
arrangement,  the  respondents  went  to  Uve 
with  Mr.  and  Mis.  Freeborn.  Mr.  Freeborn 
died  In  May,  1880,  and  his  widow,  Harriet 
Freeborn,  continued  to  live  upon  the  place  on- 
tfl  her  death,  in  October,  1868.  During  this 
period  of  16  years  the  respondents  remained 
upon  the  place  in  execution  of  the  contract, 
and  attending,  more  or  less,  to  the  wants  of 
the  aged  people.  In  October,  18&1,  the  com- 
plainants, children  of  the  devisees  of  Joseph 
Freeborn,  brought  this  bill  to  set  aside  the 
conveyance,  upon  the  grounds  that  Joseph 
Freeborn  was  mentally  Inoompetent  to  make 
the  contract,  and  that  the  respondents  did  not 
properly  eare  for  said  Freeborn  and  his  wife; 
so  that,  the  services  bein^  valueless,  there  was 
a  failure  of  consideration  for  the  deed.  Be- 
fore the  death  of  Mr.  Freeborn,  he  and  his 


wife  removed  from  the  honse  In  which  the 
respondents  lived,  to  a  small  cottage  near  by, 
which  he  had  built  for  greater  convenlKice 
and  retirement,  and  also  for  securing  a  lodg- 
ing room  on  the  lower  floor.  So  far  as  ap- 
pears, this  was  the  voluntary  act  of  Mr.  Free- 
bom,  who  attended  solely  to  its  erection.  We 
do  not  see  in  this  fact,  as  is  claimed  X>y  the 
complainants,  a  practical  abandonment  of  the 
contract,  nor  such  evidence  of  a  failure  of  con- 
sideration as  to  avoid  It  upon  that  ground. 
If  the  aged  couple  preferred  to  be  more  by 
themselves  tlian  they  could  be  in  the  larger 
house,  with  another  family,  and  to  avoid  the 
necessity  of  going  up  and  down  stairs,  they 
had  the  right  to  remove  to  the  cottage.  If 
such  a  course  best  suited  them,  and  accorded 
with  the  requirements  of  core  and  comfort 
which  they  wanted,  there  would  be  bo  failtu-e 
of  duty  on  the  part  of  the  respondents  on  this 
account 

Issues  of  fact  were  framed,  to  be  tried  by  a 
Jury,  whether  Joseph  Freeborn  was  of  suffi- 
cient mental  capacity  to  tmderstand  the  na- 
ture and  consequence  of  his  act  in  giving  the 
deed  of  August  16,  1877,  to  the  respondents, 
and  whether  he  was  so  Influenced  by  said 
Harriet  Freeborn  that  the  transaction  was 
not  his  free  and  voluntary  act  These  Issues 
were  foimd  In  favor  of  the  complainants,  and 
the  respondents  moved  for  a  new  trial  upon 
the  ground  that  the  verdict  was  i^ainst  the 
evidence.  On  hearing  this  motion  this  court 
suggested  the  question  whether,  In  view  of 
the  apparent  laches  of  the  complainants,  they 
could  maintain  thehr  bill;  and  this  Is  the 
question  now  b^we  ns.  Laches,  In  legal  sig- 
nificance. Is  not  mere  delay,  but  delay  that 
works  a  disadvantage  to  another.  So  long  as 
parties  are  in  the  same  condition.  It  matters 
little  whether  one  presses  a  right  promptly  or 
slowly,  within  limits  allowed  by  law;  but 
when,  knowing  his  rights,  he  takes  no  step  to 
enforce  them  until  the  condition  of  tiie  other 
party  has.  In  good  faith,  become  so  changed 
that  he  cannot  be  restored  to  his  former  state. 
If  the  right  be  then  enforced,  delay  becomes 
inequitable,  and  operates  as  estoppel  against 
the  assertion  of  the  right  The  disadvantage 
may  come  from  loss  of  evidence,  change  of  ti- 
tle, intervention  of  equities,  and  other  causes; 
but  when  a  court  sees  negligence  on  one  side 
and  injury  therefrom  on  the  other  H  is  a 
ground  for  denial  of  relief.  The  rule  as  thus 
stated  is  recognized  In  the  following  citations: 
In  Wollaston  v.  Tribe,  L.  R.  9  Bq.  44,  Lord 
Romllly  said:  "Oreat  stress  was  laid  on  the 
hipse  of  time;  but  I  think  nothing  of  that, 
because  all  the  persons  Interested  are  in  the 
same  state  now  as  they  were  then.  If  there 
had  been  any  dealing  which  had  altered  the 
state  of  matters,  that  might  have  raised  a 
questicm;  but  thore  is  nothing  of  the  sort." 
See,  also.  Daggers  v.  Van  Dyck,  37  N.  J.  Eq. 
130.  Sir  Barnes  Peacock  said,  in  Lindsay  v. 
Hurd,  L.  B.  5  P.  G.  221:  "The  doctrine  of 
laches  in  courts  of  equity  Is  not  an  arbitrary 
or  technical  doctrine.     Where  It 
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practically  nnjust  to  give  a  remedy,  either 
because  the  party  has,  by  his  conduct,  done 
that  which  might  fairly  be  regarded  as  equiv- 
alent to  a  waiver  of  it,  or  where,  by  his  con- 
duct and  neglect,  he  has,  though  perhaps  not 
waiving  that  remedy,  yet  put  the  other  party 
in  a  situation  in  which  it  would  not  be  rea- 
sonable to  place  him  If  the  remedy  were  aft- 
erwai'ds  to  be  asserted,  in  either  of  these  cases 
lapse  of  time  and  delay  are  most  material." 
In  Half  V.  Jenney,  54  Mich.  511,  20  N.  W.  563, 
Cooley,  C.  J.,  said:  "No  doubt  the  relaOon- 
sbip  is  a  fact  to  be  considered,  and  it  might 
well  be  accepted  as  an  excuse  for  some  dday, 
not  only  because  of  the  natural  repugnance 
to  making  a  cliarge  of  fraud  against  a  near 
relative,  but  also  because  it  might  with  some 
reason  be  hoped  that  such  a  fraud  would,  on 
reflection,  be  abandoned,  and  the  fruits  of  It 
not  claimed.  But  the  delay  In  this  case  has 
been  quite  beyond  what  can  be  excused  on 
any  such  grounds  as  these.  Jenney,  so  far  as 
we  are  Informed,  has  never  failed  to  claim 
the  t}eneflt8  of  the  arrangement  made  in  1868, 
and  the  parties  now  complaining  have,  for  a 
period  longer  than  that  prescribed  by  statute 
for  barring  suit  upon  any  personal  demand, 
abstained  from  making  any  effective  protest 
One  could  never  feel  a  safe  reliance  in  his 
conveyances  if,  after  such  a  lapse  of  time, 
they  could  be  suCTered  to  be  attacked  on  a 
stale  claim  of  fraud.  The  suggestion  in  the 
brief  that  the  complainant,  rather  than  the 
defendant,  has  been  Injoied  by  the  delay 
tlirougb  the  death  of  witnesses,  is  a  begging 
of  the  question.  We  cannot  know  this;  we 
can  only  know  that  there  lias  been  delay  un- 
til of  necessity  the  facts  Iiave  Ijecome  ol>scure 
or  the  proof  of  them  lost;  but  whether  this 
would  tend  to  the  prejudice  of  one  party  rath- 
er than  the  other  is  a  matter  of  conjecture 
merely.  It  is  sufficient  to  Justify  a  denial  of 
relief  that  the  moving  party  Is  responsible 
for  the  delay."  In  that  case  there  had  been 
a  delay  of  12  years  in  moving  to  set  aside  a 
deed. 

In  appljing  these  principles,  which  are  so 
equitable  as  to  commend  themselves  by  mere 
statement,  we  find  the  following  facts  in  the 
record:  Assuming,  for  the  purposes  of  this 
opinion,  tliat  Joseph  Freeborn  was  non  com- 
pos at  the  time  of  making  the  deed,  his  condi- 
tion was  Itnown  to  the  complainants,  and  also 
the  fact  of  the  deed,  and  the  undertaking  of 
the  respondents  to  care  for  him  and  his  wife 
during  their  lives.  It  was  no  secret,  but  was 
freely  talked  about  among  the  relatives.  The 
relatives  of  Joseph  Freeborn  took  no  steps  to 
luive  him  placed  under  guardianslilp,  mxc 
made  any  objection  to  the  continuance  of  the 
arrangement  at  his  death,  but  acquiesced  in 
it,  by  their  silence  at  least,  until  the  whole 
term  of  service  had  been  completed.  The 
complainants  deny  the  application  of  the  doc- 
trine of  laches  on  the  following  grounds: 
First,  that  it  is  waived  by  not  pleading  It 
While  it  is  true  that  the  respondents  have 
not  formally  pleaded  laches,  they  have  shown 


the  facts  upon  which  It  must  depend.  They 
have  asserted  the  making  of  the  contract,  and 
the  execution  of  it,  all  in  good  faith,  as  well 
as  the  competency  and  understanding  of  Mr. 
Freeborn  In  making  it  We  know  of  no 
waiver  on  their  part.  It  is  a  defense  -whlcli 
may  be  taken  at  any  time.  It  is  true  ttiat 
when  the  court  came  to  consider  the  case,  and 
saw  the  apparent  Injustice  of  setting  aside  a 
deed  after  services  rendered  for  16  years, 
when  the  respondents  could  not  be  put  in 
statu  quo,  we  suggested  that  this  question 
be  first  disposed  of.  But  that  makes  no 
waiver  by  the  respondents.  Second,  that 
mere  lapse  of  time  within  the  statutory  limits 
does  not  constitute  laches.  To  this  we  agree, 
as  we  tiave  already  stated.  Third,  that  there 
has  been  no  laches.  In  1S56,  Joseph  Free- 
bom  made  a  will,  in  which  he  devised  bis  es- 
tate to  his  wife  during  life,  with  remainder 
to  two  brothers  and  a  sister.  In  view  of  this, 
the  complainants  argue  that  they  could  not 
assert  their  right  to  the  estate  until  the  death 
of  the  widow,  in  1893,  who  by  the  win  was  a 
life  tenant  and  so  there  iias  t>een  no  laches 
on  their  part.  We  do  not  assent  to  this. 
When  the  testator  died,  the  rights  of  two  of 
these  complainants  vested  as  children  of  devi- 
sees, and  the  third  devisee  was  then  living, 
whose  right  vested  in  his  children,  three  of 
the  complainants,  within  five  years  from  the 
death  of  the  testator.  All  of  these  parties  in 
interest  knew  that  the  respondents  were  going 
on  in  execution  of  the  contract.  It  was  their 
duty  to  do  something  to  apprise  the  respond- 
ents that  they  denied  their  right  under  the  con- 
tract, and  tliat  they  claimed  the  title  to  the 
land.  We  see  no  reason  why  they  could  not 
have  maintained  a  bill  to  set  aside  tlie  deed 
then  as  well  as  now.  They  had  vested  In- 
terests, and  the  life  estate  under  the  will  was 
In  no  way  connected  with  title  under  this 
deed. 

The  cases  cited  by  the  complainants  to  sus- 
tain their  position  are  quite  different  from 
this  one.  Thus,  Kirwan  v.  Kennedy,  Ir.  B. 
3  Bq.  472,  was  a  bill  by  a  remainder-man,  in 
tail,  against  the  administratrix  of  a  life  ten- 
ant for  an  accounting  to  recoup  the  inheritance 
out  of  his  assets  for  a  part  of  the  inheritance 
which  had  l>een  sold  under  a  mortgage  on  ac- 
count of  a  default  of  the  life  tenant  to  pay  in- 
terest Although  the  sale  had  taken  place  30 
years  before,  the  court  held  tliat  no  account- 
ing could  have  been  demanded  until  the  death 
of  the  life  tenant  determined  who  was  enti- 
tled to  it  The  Interests  in  remainder  were 
contingent  and  expectant;  a  very  dUfferent 
thing  from  vested  interests,  as  in  this  case. 
Orthweln  v.  Thomas,  127  IlL  554.  21  N.  E. 
430,  is  a  complicated  case,  in  wliich  the  facts 
do  not  very  clearly  appear,  but  what  we  find 
is  this:  That  the  land  In  question  was  accre- 
tion from  the  Mississippi  river;  that  the  ri- 
parian estate  had  belonged  to  a  Mrs.  Osbom. 
and  after  her  death  to  her  husband  for  Ufe: 
that  he  had  platted  streets  upon  It,  but,  being 
river  fiats,  it  had  not  been  in  the  possession  of 
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any  one  until  10  years  after  his  deatb,  from 
-which  time  Orthweln  and  his  grantor  had 
been  in  possession  of  It.  In  this  suit  Orth- 
■w^in  filed  a  cross  bill  setting  up  his  title,  and 
tbe  town  of  Broolilyn  claimed  that  he  was 
snllty  of  laches  In  asserting  bis  title.  But 
tbe  court  said:  "Being  In  possession,  appel- 
lant might  safely  lie  by  until  his  possession 
was  InTaded  or  his  title  attacked."  Tbe  dis- 
tinction between  such  a  case  and  the  present 
is  apparent  In  Salter  y.  Bradshaw,  28  Beav. 
ICl.  the  complainant,  who  Iiad  sold  a  reyer- 
slon  40  years  before,  was  allowed  to  redeem 
It  under  the  English  rule  that  the  burden  of 
establishing  that  a  full  price  has  been  given 
for  a  reyersion  lies  upon  the  piucliaser.  The 
case  bears  lightly,  if  at  all,  upon  the  ques- 
tion before  us.  But,  aside  from  all  this,  the 
complainants  cannot  justify  delay  by  reason 
of  the  life  tenancy,  because  the  widow  was 
not  in  possession  as  life  tenant  under  the  will, 
but  under  the  lease.  Indeed,  the  complain- 
ants charge  in  their  bill,  and  seek  to  prore 
by  testimony,  that  she  was  the  prcmiotar  of 
tbe  scheme,— the  one  who  "planned  and  ar- 
ranged It,"  and  who  exerted  the  influence 
upon  her  husband  to  bring  it  about  Tlie 
lease  being  a  part  of  this  transaction,  and 
Bbe,  If  the  charge  be  true,  a  participant,  her 
life  estate  could  in  no  way  preclude  a  pro- 
ceeding to  set  it  all  aside. 

We  think  that  the  doctrine  of  laches  ap- 
plies In  all  the  phases  of  the  case.  Witnesses 
must  have  passed  away  in  16  years  who  could 
bave  testified  to  the  condition  of  Joseph  Free- 
bom  when  tbe  deed  was  made,  and  surely 
the  testimony  of  the  parties  whether  they 
were  satisfied  with  their  care,  they  being  the 
ones  to  determine.  Is  altogether  gone.  Mean- 
wblle  the  complainants,  relieved  of  the  bur- 
dea  of  caring  for  tbeir  aged  relatives,  allow 
the  respondents  to  go  on  until  both  of  tbe 
old  people  have  died,  and  then  they  seek  to 
upset  the  arrangement,  and  get  the  property 
themselves.  They  say,  "We  can  do  equity, 
because  we  can  pay  the  respondents  for  what 
they  did."  But  clearly  an  allowance  for 
board  and  sewing  and  use  of  carriage  and 
general  and  special  services  and  attendance, 
such  as  can  now  be  recalled,  would  fall  far 
short  of  equitable  compensation.  We  cannot 
know— Indeed,  we  can  hardly  believe— that 
the  service  would  bave  been  imdertaken  on 
such  a  basis  of  payment  Sixteen  years  Is  a 
long  part  of  a  man's  life  to  be  given  to  tbe 
execution  of  a  contract  What  opportunities 
may  have  been  lost  by  being  tied  to  one  place, 
and  to  the  care  of  those  who  proposed  to  re- 
ward the  service  in  another  way,  no  one  can 
telL  Tbe  respondent  Alfred  W.  Chase  was  a 
school  teacher,  and  this  arrangement  neces- 
sarily narrowed  the  field  in  which  be  could 
follow  bis  profession.  Up  to  the  deatb  of  Mr. 
Freeborn,  be  got  very  much  less  than  be  bad 
before  be  made  this  contract  After  bis 
deatb— probably  on  accoimt  of  a  considerable 
release  from  the  care  required— be  was  able 
to  go  further  from  bis  bouse,  and  to  earn,  on 


the  average,  a  little  more  than  he  received 
15  or  20  years  before.  But,  even  if  be  earns 
more  now,  he  cannot  be  put  back  where  be 
was  before,  and  it  is  not  for  us  to  conjecture 
whether  he  is  better  or  worse  oft  than  be 
might  have  been.  Through  all  those  years 
these  complainants,  and  those  from  whom 
they  make  theh:  claim,  stood  by,  'qrltbout  ob- 
jection, allowing  the  respondents  to  spend 
their  time  and  lalwr  In  expectation  of  the 
promised  reward.  No  fraud  Is  cliarged 
against  them.  The  contract  was  not  one  of 
their  seeking.  If  Joseph  Freeborn  was  im- 
posed upon,  tbe  bill  cbarges  that  it  was  done 
by  his  wife,  and  not  by  these  respondents. 
Under  these  circumstances  it  would  be  inequi- 
table that  the  complainants  may  set  aside  the 
deed  by  paying  tbe  respondents  for  so  many 
meals,  at  so  much  apiece,  and  cliarges  of  that 
kind.  They  yr«e  silent  when  they  should 
have  spoken;  and,  even  if  the  verdict  of  the 
jury  as  to  Joseph  Freeborn's  mental  incompe- 
tency was  correct,— which  there  is  strong  rea- 
son to  doubt,— they  bave  sl^t  too  long  upon 
their  rights  to  enforce  them  now,  when  we 
cannot  do  so  without  the  possibility  of  doing 
injustice  to  the  respondents.  We  think,  there- 
fore, that  tbe  bill  should  be  dismissed. 


PEABODY  et  aL  T.  WESTERLY  WATB3B- 
WORES  et  aL 

(Supreme  Oourt  of  Rhode  Island.    July  7,  1897.) 

EquiTT  Flbadino —  MnLTrriRiouBSBSs— Liobnsis 

— ^TraNBFBR— MUWIOIPAL  CORPOKATIONS  —  LIMI- 
TATION 0»  iKDHBTBDSBgS — CONSTITnTIOKAL  LAW 

— Inequality   or   BEKsriTs  —  Cobpobationb  — 
Rights  of  Stoceholdebs. 

1.  A  bill  is  multifarious  where  all  complainants 
seek  as  taxpayers  to  enjoin  defendant  town  from 
purchasing  the  plant  of  defendant  waterworks 
company,  and  one  complainant  further  seeks  as  a 
stockholder  in  said  company,  to  enjoin  the  sale 
on  the  ground  of  inadequacy  of  price. 

2.  "The  fact  that  the  right  granted  by  the  legis- 
lature of  Connecticut  to  the  Westerly  Water- 
worli:s  to  maintain  a  portion  of  its  plant  in  that 
state  is  merely  a  revocable  license  specially  con- 
ferred on  the  company,  is  no  objection  to  the  pur- 
chase of  the  company  B  plant  by  the  town  of  Wes- 
terly, as  authorized  by  Act  May  26,  1897. 

3.  Act  May  26,  1897,  authorising  the  town  of 
Westerly  to  hire  $200,000  for  the  purchase  of  a 
waterworks  system,  and  to  issue  its  notes  and 
bonds  therefor,  constitutes  the  special  statutory 
authority  to  tlie  town  reqoired  by  Gen.  Laws.  c. 
36,  §  21,  to  incnr  an  indebtedness  to  that  ex- 
tent in  excess  of  the  amount  of  the  indebtedness 
as  limited  by  law. 

4.  Where  the  statutory  authority  of  a  town  to 
purchase  waterworks  and  the  vote  of  the  town 
to  do  so  contemplate  tbe  acquisition  of  the  works 
for  the  entire  town,  and  not  merely  for  the  fire 
district  therein,  the  purchase  would  not  i)e  en- 
joined OB  the  ground  tliat  taxpayers  of  the  town 
residing  outside  the  .fire  district  will  in  no  manner 
be  benefited  by  the  waterworks,  and  are,  there- 
fore, not  liable  to  be  taxed  for  its  purchase. 

6.  The  sale  of  the  entire  property  of  a  corpora- 
tion will  not  be  enjoined  at  the  instance  of  a 
stockholder,  in  the  absence  of  proof  in  unfairness, 
oppression,  or  fraud,  where  tbe  sale  was  author- 
ized by  a  vote  of  more  tlutn  1,100  out  of  a  total 
of  1,350  shares. 
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Bin  by  Tbomas  Peabody  and  others'  against 
the  Westerly  Waterworks  and  otbera.  Dia- 
mlBsed. 

N.  F.  Dixon,  Jobn  W.  Sweeney,  and  Tbomaa 
A.  Peabody,  for  complainants.  Ropes,  Gray  & 
Lorlng,  R.  W.  Boyden,  Francis  ColweU,  and 
A.  B.  Crafts,  for  respondents. 

PER  CURIAM.  This  Is  a  blU  to  enjoin  the 
town  of  Westerly  from  purchasing  the  prop- 
erty of  the  Westerly  Waterworks.  The  com- 
plainants are  taxpayers  of  the  town,  and  one 
of  them  Is  also  a  stockholder  In  the  Westerly- 
Waterworks.  The  bill  sets  forth  not  only 
causes  of  suit  which  c<mcem  the  complainants 
as  taxpayers,  but  also,  in  so  far  as  the  com- 
plainant Peabody  Is  concerned,  a  cause  of 
snlt  which  relates  to  blm  as  a  stockholder 
In  the  Westerly  Waterworks,  and  In  which 
that  corporation  alone  of  the  several  respond- 
ents Is  Interested.  We  think  that  the  bill.  In 
thus  combining  causes  of  suit  not  common  to 
both  the  complainants,  and  with  one  of  which 
aaly  one  of  the  respondents  Is  concerned,  is 
multifarious,  and  consequently  demurrable. 
Tbe  grounds  of  appeal.  In  so  far  as  It  Is  a 
bill  In  favor  of  taxpayers,  are:  (1)  That  tne 
proposed  purchase  by  the  town  Is  ultra  vires. 
(2)  That  the  Westerly  Waterworks  cannot 
sell,  not  the  town  acqidre,  that  portion  of  the 
plant  of  tbe  former,  with  its  appurtenances, 
rights,  prlvll^es,  and  franchises,  situated  in 
the  towns  of  Stonlngton  and  North  Stonlng- 
toii,  in  the  state  of  Counectlcnt  (3)  That  by 
the  purchase  the  town  of  Westerly  would  In- 
cur an  Indebtedness  In  excess  of  8  per  cent. 
Of  Its  taxable  property,  without  having  ob- 
tained special  statutory  authority,  as  requir- 
ed by  Gen.  Laws  R.  I.  c.  36,  t  21.  (4)  Tbat 
the  town  of  Westerly  cannot  purchase  the 
Westerly  Waterw(Hrks  at  the  expense  of  the 
town,  to  be  paid  for  by  a,  tax  levied  (nh  all  the 
taxable  property  of  the  town,  because  such 
action  would  be  In  conflict  with  Const.  R.  I. 
art  1,  {{  2,  5,  10,  16,  and  with  article  14,  f  1, 
Const.  TT.  S.  Amend.,  the  property  of  the  cmn- 
plalnant  Sweeney  and  of  other  taxpayers  out- 
iride  of  the  limits  of  the  Westerly  fire  district 
being  in  no  manner  benefited  by  the  water- 
works, and  therefore  not  liable  to  be  taxed 
therefor. 

1.  As  to  the  claim  that  the  proposed  pur- 
chase and  sale  are  ultra  vires,  it  la  necessary 
only  to  refer  to  the  act  of  the  general  assem- 
bly of  May  28,  18D7,  expressly  authorizing 
the  Westerly  Waterworks  to  sell,  and  the 
town  of  Westerly  to  purchase,  all  or  any  of 
the  lands,  water,  water  rights,  estates,  real, 
personal,  or  mixed,  property  contracts,  fran- 
chises, rights  and  privileges  of  the  former, 
and  whether  situated,  held,  enjoyed,  or  exer- 
cised by  it  within  or  without  tbe  state  of 
Rhode  Island. 

2.  l%e  claim  that  the  waterworks  cannot 
sell,  nor  the  town  acquire,  that  portion  of 
the  plant  of  the  fwmer  situated  In  the  towns 
of  Stonlngton  and  North  Stonlngton,  Conn., 


rests  on  the  assumption  that  the  right  grant- 
ed by  the  legislature  of  Connecticut  to  the 
waterworks  to  construct  and  maintain  that 
portion  of  its  plant  in  that  state  is  merely  a 
revocable  license  specially  conferred  on  tbe 
waterworks.  Granting  this  to  be  true,  it  is 
not  to  be  assumed  that  the  legislature  of 
Connecticut  will  arbitrarily  revoke  the  license 
because  of  a  change  of  ownership  from  the 
waterwwks  to  the  town.  No  reason  is  shown 
why  tbe  ownersliip  of  the  plant  by  the  town 
of  Westerly  Instead  of  by  the  waterworks 
should  be  deemed  objectionable  by  tbe  legisla- 
ture of  Connecticut.  M<«eover,  the  charter 
of  the  Westerly  Waterworks  expressly  pro- 
Tides  for  a  sale  of  its  plant  to  the  town,  and 
It  is  not  inprobable  that  that  proTisi<«  was 
known  to  the  legislature  of  Connecticut  when 
it  granted  the  license  and  the  possibility  at 
such  a  sale  was  contemplated  in  granting  tlie 
license. 

8.  The  act  of  the  general  assembly  of  May 
26,  1897,  authorizes  tbs  town  of  Westerly 
to  hire  the  sum  of  $200,000  for  the  purpose  of 
purcliasing,  acquiring,  building,  or  construct- 
ing a  system  of  waterworks,  and  of  Improv- 
ing and  adding  to  the  same,  and  to  issue  its 
notes  m:  bonds  therefor.  The  town  is  thus 
granted  special  authority  to  borrow  the  sum 
of  $200,000,  and  has,  therefore,  tbe  statutory 
authority  required  by  Gen.  Laws  R.  L  c.  36, 
(  21,  to  incur  an  indebtedness  to  that  extent 
in  excess  of  8  per  cent,  of  its  taxalde  prop- 
erty; and  though  the  town  has  incurred,  as 
appears  by  tbe  affldavits  filed,  other  llabiUtiea 
under  a  contract  made  by  it  for  a  system  of 
waterworks  of  its  own,  it  does  not  appear 
that  its  present  Indebtedness,  or  that  its  in- 
debtedness In  the  future  outside  of  tbe  $200,- 
000  specially  authorized,  will  at  any  tbaaie  ex- 
ceed the  3  per  cent  limit  imposed  by  the 
statute. 

4.  We  see  no  constitutlooal  objection  to  the 
prc^osed  action  on  the  ground  of  inequality 
of  benefits  to  be  derived  by  taxpayers  resi- 
dent In  different  parts  of  the  town.  It  is  as- 
sumed by  the  complainants  that  only  tliose 
who  are  residents  within  the  limits  of  tbe 
Westerly  fire  district  will  be  benefited  by  tbe 
purchase.  The  authority,  however,  to  the 
town  to  make  the  purchase,  and  the  vote  of 
the  town,  contemplate  the  acquisition  <tf  a 
waterworks  system  for  the  town,  not  merely 
for  the  fire  district;  and  we  cannot  assume 
that  its  benefits  will  not  be  extended  beyond 
the  limits  of  the  fire  district  as  rapidly  as 
'can  reasonably  be  done. 

In  so  far  as  the  bill  relates  to  the  rights  of 
the  complainant  Peabody  as  a  stockholder,  it 
proceeds  on  the  ground  that  a  majority  of  the 
stockholders  of  the  waterworks  are  dispoting 
of  its  property  at  a  price  which  he  thinks  in- 
adequate. The  action  of  tbe  company  has 
been  taken  by  a  vote  of  more  than  1,100  out 
of  a  total  of  1,850  shares.  There  is  no  proof 
of  any  unfairness,  oppression,  oe  fraud  In 
such  action.  Tbe  case  as  presented  Is  sim- 
ply that  of  a  stockholder  who  differs  fnuu  a 
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large  nuijorltT  at  his  feUow  stockholders  as  to 
the  expediency  of  a  sale.  No  reason  is  shown 
for  the  InterrenUon  of  the  court 

We  see  no  ground  for  the  continuance  of  the 
ex  parte  Injunction,  and,  in  accordance  with 
the  stipulation  of  the  parties  that  the  hearing 
on  the  question  of  Injunction  should  have 
the  same  effect  u  a  hearing  on  the  bill,  the 
bill  is  dismissed. 


PARSONS  •'.  TILLET  et  al. 
(Supreme  Court  of  Rhode  Island.    June  21, 
1897.) 
Etidbnob — Dbclah^tioks  or  Aoent. 
In  trespass  for  unlawful  seizure  under  exe- 
mtiim  af  paiatifrB  property,  eridence  as  to  what 
property  tite  agent  of  plahitifF  denaanded  of  de- 
fendant was  Inadtnlssiole,  where  he  had  no  au- 
thoritr  to  make  any  demand,  but  was  simply  au- 
thorized to  take  her  goods  from  the  {dace  wbeie 
■he  had  stored  them,  and  ship  them. 

Action  by  Ella  C.  Parsons  against  William 
LoTle  Tllley  and  others.  Verdict  for  plain- 
tiff.   Petition  for  new  trial  denied. 

Wm.  P.  Sheffield,  for  plalnUff.  0.  A.  Ives, 
for  defendants. 

TILLINGHAST,  J.  This  is  an  action  o( 
trespass,  and  Is  brought  to  recover  damages 
for  the  taking  and  cariylng  away  of  certain 
household  goods  and  other  personal  property 
alleged  to  belong  to  the  plaintiff.  The  de- 
fendant Tllley,  who  was  a  deputy  sheriff  In 
Newport,  attached  the  property  In  question, 
under  the  direction  of  the  defendant  Cot- 
tr^  in  an  action  brought  by  said  Cottrell 
against  Joseph  F.  Parsons,  the  plaintiff's 
husband,  and  subsequently  caused  most  of 
said  property  to  be  sold  at  auction;  and 
tbereafterwards  the  plaintiff,  who  claimed 
that  the  property  belonged  to  her,  brought 
this  action.  The  trial  resulted  in  a  verdict 
for  the  plaintiff  for  $600,  and  the  defendants 
now  petition  for  a  new  trial  on  the  grounds 
(1)  that  the  court  erred  In  certain  rulings 
hereinafter  specified;  and  (2)  that  the  dam- 
ages assessed  by  the  Jury  are  excessive. 

At  the  trial  of  the  case,  the  plaintiff  hav- 
ing testified  as  to  her  ownership  of  the  prop- 
erty in  question,  and  also  that  she  sent  her 
brother-in-law,  Mr.  A.  D.  Parsons,  from  Bos- 
ton to  Newport  to  get  the  property  for  her, 
defendants'  counsel  asked  the  defendant  Cot- 
trell what  articles  said  A.  D.  Parsons  de- 
manded of  him.  This  question  was  ruled  to 
be  inadmissible  by  the  court,  on  the  gn^ound 
that  It  had  not  been  shown  that  the  plaintiff 
authorised  him  to  make  demand  for  the 
goods,  but  tbat  she  simply  sent  him  to  get 
the  goods  from  a  certain  room  in  a  build- 
ing In  Newport,  where  they  were  stored,  of 
which  room  her  attorney,  Mr.  Sheffield,  held 
the  key;  to  which  ruling  the  defendant  duly 
excepted.  We  think  the  ruling  was  correct. 
It  was  not  within  the  scope  of  Parsons'  au- 
thority to  make  any  demand  upon  the  de- 


fendants for  said  goods,  or  to  make  any  ad- 
missions as  to  the  ownership  thereof  which 
would  be  binding  upon  plaintiff.  He  was  sim- 
l4y  authorized  to  take  the  goods  from  the  place 
where  they  had  been  stored  by  plaintiff,  and 
ship  them  to  her. 

The  defendants  also  offered  in  evidence,  on 
the  strength  of  plaintiff's  testimony  as  to 
sending  her  brother-in-law  to  Newport  for 
the  goods  in  question,  a  letter  from  him  to 
the  defendant  Cottrell  dated  September  13, 
1SS>6,  for  the  purpose  of  showing  that  the 
plaintiff  did  not  at  that  ttme  make  any  claim 
to  the  property  In  question.  The  court  ruled 
that  the  letter  was  inadmissible,  and  the  de- 
fendants excepted.  An  examination  of  the  let- 
ter shows  that  said  A.  D.  Parsons  was  acting 
for  his  brother,  the  plaintiff's  husband,  and 
was  attempting  to  obtain  the  clothing  of  the 
latter  from  the  defendant's  possession;  and 
no  evidence  was  offered  at  the  trial  to  con- 
nect the  plaintiff,  Mrs.  Parsons,  In  any  way 
with  the  sending  of  the  letter,  or  even  with 
knowledge  that  it  had  been  sent  It  was 
therefore  clearly  Inadmissible.  The  excep- 
tions are  overruled. 

The  defendants'  counsel  makes  no  point  In 
his  brief  that  the  damages  are  excessive. 
But,  even  assuming  that  he  Intends  to  rely 
ui>on  this  as  a  ground  for  new  trial,  we  are 
not  satisfied  that  the  damages  are  so  clearly 
excessive  as  to  warrant  the  court  In  dis- 
turbing the  verdict  of  the  Jury.  Petition  for 
new  trial  denied,  and  case  remitted  to  the 
common  pleas  division  at  Newport,  with  di- 
rection to  enter  Judgment  on  the  verdict 


ISLAND   SAV.   BANK   v.   GALVIN. 

(Supreme  Court  of  Rhode  Island.     June  2IS, 

18U7.) 

AcnoN  OM  NoTs— DaraNsas, 

In  an  action  on  a  note,  a  plea  that  plaintiff 

permitted  property  on  which  it  held  a  mort^Ke  as 
security  to  be  iiacrificed  at  the  mortgagee's  sale 
for  mudi  less  than  its  value,  whidi  was  enough 
to  pay  the  amount  due  on  the  note,  was  good  on 
demurrer. 

Action  by  the  Island  Savings  Bank  against 
Catherine  Galvln,  executrix. 

W.  P.  Sheffield,  Jr.,  for  plaintiff.  C.  A 
Ives,  for  defendant 

PER  CURIAM.  The  plea  sets  np,  by  way 
of  equitable  defense,  that  the  plaintiff  per- 
mitted the  partnership  property,  on  which  It 
held  a  mortgage  as  security  for  the  note  In 
suit,  to  be  sacrificed  at  the  mortgagee's  sale, 
through  the  action  of  its  treasurer,  Edward 
Newton,  to  the  end  that  said  Newton  might 
purchase  the  property  for  greatly  less  than 
its  fair  market  value,  which  was  more  than 
enough  to  pay  the  amount  due  on  the  note. 
The  demurrer  admits  these  allegations.  We 
think  that  the  defense  is  good,  in  that  it  sets 
up  an  equitable  estoppel  founded  on  the  con- 
duct of  the  plaintiff,  whereby  a  deficiency 
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has  arisen,  which  the  plaJntlff  was  the 
means  of  creating.  Innes  v.  Stewart,  S6 
Mich.  285;  In  re  Collins,  17  Hun,  289;  So- 
ciety V.  StcTens,  63  N.  Y.  341.  Demurrer 
overruled,  and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 


RITT  V.  DODQH. 

(Supreme  Court  of  Rhode  Island.    June  24, 
1887.) 

MORTOAOB  BT  DOWBBSS— VaLISITT— BSTOPPBL. 

1.  A  mortgage  by  a  dowreas  before  the  dower 
had  been  assigned  oonTeya  no  title  to  the  prem- 
ises. 

2.  A  mortgage  by  a  widow  before  dower  is  as- 
signed is  not  a  "conTeyance  of  the  property  of  a 
married  woman,"  within  Pub.  St.  c  166,  §  4,  re- 
lating to  the  covenants  of  a  married  woman,  and 
she  is  neither  bound  nor  estopped  by  those  in  0>e 
mortgage. 

Action  by  Charles  Rltt  against  William  B. 
Dodge.    Judgment  for  dowress. 

Chas.  A.  Ives,  for  plaintiff.  Saml.  R.  Hon- 
«y,  for  defendant 

PBR  CURIAM.  As  the  court  understands 
the  agreed  statement  of  facts,  the  entire  title 
claimed  by  the  plalntifT  is  based  on  the  mort- 
gage given  by  John  Slnnot  and  Mary  A.  Sin- 
aot,  his  wife,  to  Edward  C.  Schaefer,  dated 
December  28,  1885.  At  that  time  the  title  to 
the  property  was  In  the  heirs  of  Thomas  J. 
Lynch,  and  the  only  interest  of  Mrs.  Slnnot 
was  an  unassigned  right  of  dower.  A  dow- 
ress can  convey  b«r  dower  Interest  before 
dower  has  been  sei:  off  to  the  terre-tenants 
only.  Weaver  v.  Sturtevant,  12  R.  L  537; 
Maxon  t.  Cray,  14  R.  I.  641.  The  mortgage 
therefore  conveyed  no  title  whatever  to  the 
premises. 

As  the  mortgage  was  not  a  conveyance  of 
the  property  of  a  married  woman.  It  is  not 
within  the  provision  of  the  statute  (Pub.  St 
B.  I.  c.  166,  {  4)  relating  to  the  covenants  of 
a  married  woman  as  to  her  own  property 
then  In  force,  and  hence  she  Is  neither  bound 
nor  estopped  by  them.  Mason  v.  Jordan,  13 
B.  I.  198.  The  court  Is  therefore  unable  to 
see  that  the  plaintiff  has  any  title.  As,  how- 
ever, the  mere  statement  of  facts  Is  not  en- 
tirely clear,  the  court  will  withhold  Its  Judg- 
ment until  satisfied  that  the  facts  as  above 
stated  are  correct 


In  re  VOTER'S  CERTIFICATE. 

{Supreme  Ck>urt  of  Rhode  Island.  Sept  29, 1896.) 

Elections— Cektipicate  Voters. 

1.  The  board  of  canvassers  shoidd  place  on  the 
Toting  list  the  uame  of  one  who  has  resided  in  a 
town  more  than  six  mouths  prior  to  an  election, 
and  who  has  filed  a  certificate  of  his  registration 
in  another  town  in  the  year  last  past,  in  view  of 
Gen,  Laws,  c.  7,  i  7,  providing  that  "the  proof 
of  the  registry  of  a  person  in  a  town  other  than 


that  in  which  he  shall  offer  to  vote  diall  be  the 
certificate  of  the  town  clerk  of  the  town  in  which 
he  is  registered." 

2.  In  view  of  Ojnst  art  7,  i  1,  providing  that 
a  properly  registered  voter  "shall  liave  a  right  to 
vote  u  the  election  of  all  civil  officers  and  on  all 
questions  in  all  legally  organized  town  or  ward 
meetings,"  the  board  of  canvassers  diould  plaoe 
the  name  of  such  voter  on  the  voting  list  of  the 
town,  not  only  for  general  elections,  but  also  for 
elections  of  town  officers. 

Answer  by  the  supreme  court  to  a  question 
of  the  governor  oonnemlng  the  construction  of 
the  election  laws. 

To  His  Excellency,  Charles  Warren  Lippitt 
Governor  of  the  State  of  Rhode  Island  and 
Providence  Plantations: 

We  hare  received  your  exodlency^  com- 
munication of  the  17th  Inst,  submitting  for  our 
opinion  a  question  raised  by  the  town  council 
of  Johnston,  as  follows:  "A  voter  of  the  state 
comes  to  this  town,  and  has  resided  here  for 
more  than  six  months  prior  to  an  election.  He 
files  a  certificate  of  his  registration  In  anotho' 
town  or  city  in  this  state  In  the  year  last  past 
Must  the  board  of  canvassers  place  his  name 
upon  the  voting  list  of  this  town?  And,  If  so^ 
shall  the  name  be  placed  on  the  list  for  gener- 
al elections  only,  or  must  It  be  placed  (m  the 
Bst  for  the  election  of  town  officers  as  well?" 

Assufailng  that  the  certificate  of  regtstratlor 
referred  to  In  the  question  Is  the  certificate  of 
the  town  clerk  of  the  town  In  which  the  name 
of  the  voter  Is  roistered,  as  provided  by  Gen. 
Laws  R.  I.  c.  7,  i  7,  we  are  of  the  opinion  that 
It  Is  the  duty  of  the  board  of  canvassers,  In 
the  circumstances  set  forth  In  the  question,  to 
place  the  name  of  the  voter  on  the  voting  list 
of  the  town,  not  only  for  general  elecUona,  but 
also  for  elections  of  town  officers.  Such  a 
voter  Is  clearly  qualified  to  vote  Iqr  section  1 
of  article  7  of  the  amendments  to  the  constitn- 
tlon,  and  the  only  restriction  upon  his  rl^t  to 
vote  Is  that  contained  In  the  proviso  to  sec- 
tion 1  of  article  7.  viz.  that  he  shall  not  be  al- 
lowed to  vote  In  the  election  of  the  city  council 
of  any  city,  or  upon  a  proposition  to  Impose  a 
tax,  or  for  the  exi>enditure  of  money.  In  any 
town  or  city. 

CHARLES  MATTESON. 

JOHN  H.  STINESS. 

PARDON  E.  TILLINGHAST. 

GEORGE  A.  WILBUR. 

HORATIO  ROGERS. 

WILLIAM  W.  DOUGLAS. 


DONNELLY  et  al.  v.  McNANXY  et  al. 

(Supreme  Court  of  Rhode  Island.    Dee.  20, 18B6.) 

AppEAi.— Claims  aoaikst  DacsDnrr. 

Gen.  Laws,  c.  215,  $  6,  providing  for  an  ap- 
peal from  the  decree  of  the  probate  court  confirm- 
ing the  report  of  the  comDUasionerB,  r«>eals  that 
part  of  Pub.  Laws,  c.  186,  f  18,  provIdInK  for  aa 
appeal  from  the  judgment  of  the  commission 

Appeal  from  probate  court 
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Appeal  by  Margaret  Donnelly  and  others 
from  a  decree  In  favor  of  David  McNanly  and 
oTliei-s.    Motion  to  dismiss  denied. 

Charles  M.  Page  and  Franklin  P.  Owen,  for 
appellants.  Patrick  J.  McCarthy,  for  appel- 
lees. 

PBR  CURLAJf .  We  think  that  the  appeal 
was  properly  taken  from  the  decree  of  the 
municipal  court  confirming  the  report  of  the 
commissioners,  rather  than  from  the  Judgment 
of  the  commissioners;  the  provisions  of  Pub. 
IjawB  R.  I.  c.  186,  i  18,  having  been  changed 
Id  this  respect  by  Gen.  Laws  R.  I.  c.  215,  f  6. 
The  petition  to  dismiss  Is  denied. 


NATIONAL  EXCH.  BANK  t.  GALVIN. 

<Supreme  Court  of  Rhode  Island.    June  25, 

1897.) 

Appeal — Jddicul  Disckbtion — Retibw. 

1.  Gen.  Laws,  e.  233,  {  21,  providing  that  the 
«oart  may,  on  motion  of  defendant,  order  other 
parties  to  be  made  defendants,  gives  the  court  a 
Jadidal  discretion,  which  can  be  reviewed. 

2.  Where  an  executrix,  who  was  sued  jointly 
with  a  certain  company,  moved  to  have  a  third 
party  made  defendant,  on  the  ground  that  he 
and  decedent  were  partners  in  auch  company,  as 
such  tlilrd  person,  as  surviving  partner,  would  be 
primarily  liable,  the  motion  snonld  be  granted. 

Action  by  the  National  Exchange  Bank 
against  Catherine  Galvln.  Verdict  for  plain- 
tiff.   Petition  for  new  trial  granted. 

Wm.  P.  Sheffield,  Jr.,  for  plaintiff.  Chas. 
A.  Ivee,  for  defendant 

PER  CURIAM.  The  notes  In  suit  were 
made  and  declared  on  as  original  promises 
by  Daniel  Galvln,  the  defendant's  intestate, 
Jointly  with  the  Newport  Laimdry  Company. 
At  the  trial  in  the  common  pleas  division  the 
defendant  moved  that  Patrick  Horgan  be 
summoned  In  as  a  co-defendant,  on  the 
ground  that  the  Newport  Laundry  Company 
was  a  po-partnership,  of  which  he  and  Dan- 
iel GMvln  were  members.  The  court  denied 
tbe  motion.  Though  the  statute  (Uen.  Laws 
R.  I.  c.  233,  {  21)  provides  that  the  court 
may,  on  motion  of  a  defendant,  order  other 
parties  to  the  contract  to  be  made  defend- 
ants, we  think  that  this  Implies  a  Judicial, 
and  not  an  absolute,  discretion,  and,  hence, 
that  It  Is  reviewable.  The  statute  was  evi- 
dently Intended  to  give  a  right  to  the  def aid- 
ant In  a  proper  case.  In  the  present  case 
tbe  representative  of  Daniel  Galvln  cannot 
be  charged  for  a  partnership  debt  on  which 
be  was  Jointly  liable  till  the  plaintiff  shaU 
have  first  exhausted  the  partnership  estate. 
Gen.  Laws  R.  L  c.  233,  1 17.  In  this  state  of 
facts,  Horgan,  as  surviving  partner,  is  pri- 
marily liable.  We  think,  therefore,  that  the 
motion  should  have  been  granted.  Defend- 
ant's petition  for  a  new  trial  granted,  and 
case  remitted  to  the  common  pleas  division 
for  further  proceedings. 


CLEAVER  T.  LBNHART. 

(Supreme  Court  of  Pennsylvania.     July  15, 

1887.) 

COMTRAOTS  IN  RESTRAINT  OF   TrAOB— CONglDBRA. 
TION— COHPLBTBO  SaLB. 

1.  A  contract  in  restraint  of  trade,  without  con 
aideration,  is  void. 

2.  A  completed  sale  of  a  business  is  not  a  suf- 
ficient consideration  for  a  subsequent  contract  by 
the  seller  not  to  engage  in  the  same  business  in 
the  vicinity  within  a  certain  time. 

Appeal  from  court  of  common  pleas,  York 
county. 

Action  by  Frank  O.  Oleaver  against  Oliver 
J.  Lenhart  for  breach  of  a  contract  dated 
June  29,  1895,  and  providing  that,  in  consid- 
eration of  tbe  purchase  by  Oleaver  from  Len- 
hart of  two  certain  creameries,  said  Len- 
hart agrees  that  he  will  not  engage  In  the 
milk  or  butter  business  within  five  miles 
of  either  of  said  creameries  for  three  years. 
There  was  a  compulsory-  nonsuit  at  the  close 
of  plaintiff's  evidence.  A  motion  to  take  off 
tbe  same  was  denied,  and  plaintiff  appeals. 
Affirmed. 

B.  D.  Zlegler  and  B.  Dean  Ziegler,  for  ap- 
pellant E.  D.  Bentzel  and  J.  S.  Black,  for 
appellee. 

GREEN,  J.  The  consideration  of  the  orig- 
inal contract  dated  June  6, 1805,  for  the  con- 
veyance and  sale  of  the  creameries  therein 
described,  was  tbe  sum  of  ^,950  In  money, 
which  was  to  be  paid  for  the  properties. 
Nothing  was  said  in  that  contract  about  any 
restriction  upon  the  seller,  Lenhart,  In  the 
conduct  of  the  same  business  at  any  time  or 
place.  He  did  not  become  subject  to  any 
duty  or  obligation  to  abstain  fr<Kn  carrying 
on  the  same  business  thereafter,  and  hence 
he  was  at  perfect  liberty  to  do  so  if  he  chose. 
It  cannot,  therefore,  be  said,  that  it  was 
any  part  of  tbe  consideration  of  the  contract 
that  Lenhart  should  not  engage  in  the  same 
business  in  the  future.  That  contract  was 
consequently  completed— performed— when  the 
conveyances  were  made  and  delivered  and 
the  money  paid  according  to  Its  terms.  It 
necessarily  follows  that  when  the  second 
agreement  was  made,  on  the  29th  of  the 
same  month  of  June,  there  was  nothing  left 
of  the  first  agreement  whi(ih  could  operate 
as  a  consideration  of  the  second.  There  is 
practically  no  dispute  as  to  the  law  in  re- 
gard to  this  class  of  contracts.  The  agree- 
ment in  suit  is  a  contract  in  partial  restraint 
of  trade.  As  such,  under  all  the  authorities, 
it  must,  as  one  of  its  essential  elements,  be 
founded  upon  a  good  and  sufficient  consider- 
aUon.  In  Keeler  v.  Taylor,  53  Pa.  St.  467, 
Woodward,  C.  J.,  delivering  the  opinion,  said: 
"The  general  rule  Is  that  all  restraints  of 
trade,  if  nothing  more  appear,  are  bad.  This 
was  the  rule  laid  down  in  the  famous  case  of 
Mltchel  V.  Reynolds,  1  P.  Wms.  181.  But  to 
this  general  rule  there  are  some  exceptions. 
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as.  If  the  restraint  be  only  particular  in  re- 
spect to  time  or  place,  and  there  be  a  good 
consideration  gl^en  to  the  party  restrained. 
•  *  *  The  cases  are  fully  collected  In 
Smith's  note  to  Mltchel  y.  Reynolds,  1  Smith, 
Lead.  Cas.  712;  and  from  them  It  will  be 
seen  that  all  such  contracts,  to  be  good  at 
law,  must  be  founded  In  a  valuable  consider- 
ation, must  be  reasonable,  and  must  impose 
no  general  restraint  upon  trade  and  indus- 
try." The  same  doctrine  was  repeated  In 
Gompers  t.  Rochester,  56  Pa.  St.  194,  where 
Thompson,  C.  J.,  said:  "Agreements  In  re- 
straint of  trade  generally  are  void.  They 
are  not  so  when  limited  In  time,  or  partial 
in  their  operation,  and  when  there  is  a  suffi- 
cient consideration."  And  again,  in  Hark- 
inson's  Appeal,  78  Pa.  St  186,  Mercur,  J., 
said:  "It  must  be  borne  in  mind  that  agree- 
ments in  restraint  of  trade  generally  are 
voM.  To  give  validity  to  them,  they  must 
be  limited  in  time,  qr  partial  in  their  opera- 
timi,  and  be  supported  by  a  sufficient  consid- 
eration." Thus,  it  will  be  seen  that  In  all 
these  utterances  the  necessity  of  a  sufficient 
or  valuable  consideration  is  expressed  as  a 
requirement  additional  to  the  other  require- 
ments as  to  time  and  place.  In  all  the  cases 
it  is  also  held  that  the  restraining  condition 
must  not  be  involved  In  any  doubt  or  uncer- 
tainty, and  all  the  elements  necessary  to  its 
validity  must  appear  affirmatively.  An  in- 
stance of  this  kind  appears  In  the  case  of 
Hall's  Appeal,  60  Pa.  St.  458.  It  was  a  writ- 
ten agreement  of  sale  of  the  stock  and  good 
will  of  an  undertaking  business  in  Philadel- 
phia for  $3,000,  and  the  restraining  condition 
did  not  appear  in  the  writing,  though  there 
was  a  blank  of  seven  lines  left  in  the  Instru- 
ment, which,  it  was  contended,  was  left  for 
the  Insertion  of  such  a  condition;  and  there 
was  some  verbal  testimony  of  that  kind,  and 
also  that  the  seller  had  said  it  was  unnec- 
essary to  have  a  written  agreement  to  that 
effect,  as  be  did  not  Intend  ever  to  go  into 
business  again  In  Philadelphia.  There  was 
also  some  other  verbal  testimony  to  similar 
declarations  of  the  seller  made  afterwards. 
The  case  was  a  bill  for  an  injunction  to  re- 
strain the  seller  from  again  engaging  in  the 
same  business  In  Philadelphia.  Williams,  J., 
delivering  the  opinion,  said:  "We  have  no 
doubt  of  the  validity  of  such  a  contract  as 
Is  alleged  in  the  bill,  if  founded  on  a  suffi- 
cient consideration,  or  of  the  power  of  the 
court  to  restrain  its  breach  by  Injunction. 
Our  doubt  in  this  case  arises  from  the  In- 
sufficiency of  the  proof  to  establish  the  ex- 
istence of  the  alleged  agreement.  It  cannot 
be  Inferred  from  the  sale  of  the  good  will  of 
the  business,  and  it  is  expressly  denied  in 
the  answer.  The  sealed  agreement  between 
the  parties  given  in  evidence  by  the  plaintiff 
contains  no  stipulation  or  covenant  on  the 
part  of  the  defendant  either  to  retire  from 
the  business,  or  not  to  resume  it  again  in 
the  city  of  Philadelphia,  and  In  this  respect 


it  fully  corroborates  and  sustains  the  an- 
sww."  The  Judge  then  shows  that  the  ver- 
bal testimony  was  insufficient  to  establish 
the  restraining  condition,  and  he  proceeds 
thus:  "As  the  alleged  agreement  is  in  re- 
straint of  trade,  its  existence  should  be  es- 
tablished by  clear  and  satisfactory  evidence, 
in  order  to  Justify  the  court  in  restraining  its 
breach  by  injunction.  There  shouhl  be  no- 
doubt  or  uncertainty  in  regard  to  its  terms, 
or  the  consideration  upon  which  it  wa» 
founded."  Other  cases  are  to  the  same  ef- 
fect as  all  of  the  foregoing,  but  it  U  not  nec- 
essary to  cite  them. 

In  the  present  case  there  1>  no  doubt  about 
the  terms  of  the  restraining  agreement.  It 
Is  sufficiently  specific  as  to  time  and  place 
within  which  the  restraint  is  to  be  operative. 
But  it  has  no  consideration  to  support  it. 
The  previous  sale  being  complete  in  all  re- 
spects, the  duty  of  the  parties  on  both  sides 
was  clearly  defined,  and  the  obligation  to 
perform  it  was  comprehended  within  its  ex- 
press provisions.  The  agreement  In  restraint 
was  no  part  of  its  terms,  and  there  was  no 
obligation  on  the  part  of  Lenhart  to  restrain 
his  operations  thereafter.  It  was  held  In  Wl- 
mer  v.  Overseei-s,  104  Pa.  St.  317,  that,  where 
a  legal  obligation  exists,  a  cumulative  prom- 
ise to  perform  it,  unless  upon  a  new  consid- 
eration, is  a  nullity.  Hence  the  obligation  of 
Lenhart  to  perfect  the  sale  under  the  first 
agreement,  and  the  obligation  of  Cleaver  to 
comply  with  its  terms,  could  not  be  a  con- 
sideration for  the  restraining  agreement  of 
the  Subsequent  date.  The  latter  paper  was  a 
mere  voluntary  agreement  in  restraint  of 
trade,  and  as  such  cannot  have  legal  sanc- 
tion. The  assignments  of  error  are  all  dis- 
missed.   Judgment  affirmed. 


TRADBR  et  aL  v.  LAWRENCE!  et  al. 

(Supreme  Court  of  Pennsylvania.     July  15, 

1897.) 

Revival  ot  Jodqueitt — Dsfexshs. 

On  scire  facias  to  revive  a  judgment,  par- 

ment  before  a  previoas  judgment  of  revival  eaa- 

not  be  shown,  mongh  such  revival  was  coofened 

under  duress. 

Appeal  from  court  of  cofflm<Hi  pleaa,  Fay- 
ette county. 

Scire  facias  to  revive  a  Judgment  by  WB* 
Ilam  H.  Trader,  for  the  use  of  James  M.  Nenr- 
comer  and  others,  against  Abigail  Lawreacfr 
and  Messmore  Lawrence,  her  husband.  Judg- 
ment toi  plaintiff,  and  defendant  Messmore 
Lawrence  appeals.    Affirmed. 

T.  B.  Searight  and  Edward  Campbell,  for 
appellant.     E.  H.  Reppert  and  O.  !>.  HoweU, 

for  appellees. 

PER  CURIAM.  The  original  Judgment  In 
this  case  was  entered  In  1882  against  Abigail 
Newcomer,  a  widow,  and  her  brother,  Thom- 
as  Sessler,  who   was  surety.     In  1983  tb» 
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Judgment  was  asBlgned  to  the  present  plaln- 
tiCTs,  who  are  children  of  Mrs.  Newcomer.  In 
1SS7,  she,  having  before  that  married  Mess- 
more  Lawrence,  together  with  Seasler,  con- 
fessed Judgment  of  revlyal  for  $1,068.  In 
December,  1891,  Mrs.  Lawrence  and  her  hus- 
band confessed  a  Judgment  of  leviTSi  of  the 
last  Judgment,  and  In  December,  1896,  the 
present  writ  of  scire  facias  was  Issued  to  re- 
vive the  last  Judgment  entered  In  1882.  To 
tbls  writ  of  scl.  fa.  Mrs.  Lawrence  makes 
no  defense,  but  expressly  disclaims  all  de- 
fense by  writing  filed,  and  agrees  that  Judg- 
ment may  be  entered  against  her  for  |1,804.- 
92.  Her  husband,  however.  Interposes  a  de- 
fense to  the  effect  that  the  confession  of 
judgment  In  1891  was  procured  by  means  of 
duress  and  threats,  and  alleges  that  the  debt 
was  paid  by  the  application  of  the  proceeds 
of  sale  of  certain  coal  underlying  the  land 
of  Mrs.  Lawrence,  which  sale  was  made  In 
November,  1890.  As  the  facts  which  consti- 
tute the  alleged  payment  in  this  mode  trans- 
pired before  the  last  revival  of  the  Judgment, 
the  learned  court  below  refused  to  admit  the 
testimony  offered  to  establish  the  payment,  on 
the  ground  that  only  payment  after  the  last 
revival  could  be  admitted  \mder  the  uniform 
decisions  of  this  court.  Of  these  one  of  the 
most  recent  Is  Campbell's  Appeal,  118  Pa.  St. 
128.  12  AtL  299,  where  we  said:  "The  only 
defense  to  a  scire  facias  to  terlTe  a  judgment 
Is  a  denial  of  its  existence,  or  proof  of  a 
subsequent  satisfaction  or  discharge.  Dow- 
ling  T.  McGregor,  91  Pa.  St.  410.  And  in 
such  proceeding  the  merits  of  the  original 
Judgment  cannot  be  Inquired  into,"— citing  a 
number  of  cases.  The  case  of  Monroe  t. 
Monroe,  93  Pa.  St  520,  cited  Cor  appellant, 
was  not  a  scl.  fa.  to  revive,  but  was  a  feign- 
ed Issue  upon  the  original  Judgment  to  try 
tbe  question  whether  It  had  been  obtained  by 
fraud.  It  is  therefore  inapplicable  to  the 
present  case.  The  case  of  Kllllnger  t.  Rel- 
denbauet,  6  Serg.  &  B.  080,  Is  not  at  all  In 
point.  It  was  a  scl.  fa.  on  a  mortgage.  In 
which  the  defense  was  directly  made  that  tt 
was  given  to  defraud  the  wife  of  her  dower. 
We  are  clearly  of  opinion  that  the  defense 
submitted  la  this  case  and  In  this  proceed- 
ing cannot  be  sustained.  It  seems  that  there 
was  at  one  time  an  application  to  open  the 
original  revived  Judgment  of  1892,  but  It  was 
refused  by  the  court,  and  no  appeal  was  tak- 
en from  the  action  of  the  court  below  to  this 
court,  and  nothing  further  seems  to  have 
been  done  In  the  court  below.  We  are  ima- 
ble  to  sustain  the  assignments  of  error,  and 
ttatfefore  the  Judgment  is  affirmed. 


In  re  LACKEY'S  BSTATB. 

(Supreme  Court  of  Peansylvaiua.    July  15, 

1897.) 

Claims  asiinst  Dicidbnt— Implied  CoNmAor— 

Famtlt  Rilations. 

Acceptance  by  a  woman  of  a  devise  of  a 

honse  on  cendkion  that  "she  provide  a  home" 


\  theiein  for  her  nncle  creates  a  family  relation 
between  her  and  such  nnde^  which  excludes  an 
implied  contran  to  pay  for  nursing  and  other  per- 
sonal services  rendered  by  her  to  him. 

Appeal  from  the  decree  of  distributloa  of 
orphans'  court,  Chester  count;. 

Proceedings  for  the  distribution  of  tbe  es- 
tate of  William  W.  Lackey,  deceased.  From 
a  decree  of  distribution  on  the  report  of  an 
auditor,  allowing  the  claim  of  Eleanor  Camp- 
bell, Walter  Lackey,  executor  and  residuary 
legatee,  appeals.    Reversed. 

O.  Wesley  Talbot,  for  appellant  Butler 
A  Wlndle,  for  appellee. 

WILLIAMS,  J.  The  decree  appealed  from 
was  based  upon  the  report  of  an  auditor. 
This  report  was  wanting  in  clearness.  Tbe 
learned  auditor  made  no  distinct  findings  ot 
law  or  fact,  as  ought  always  to  be.done,  and 
his  condtislons  must  be  gathered  from  a 
general  examination  of  bis  report.  It  came 
before  the  orphans'  court  on  exceptions,  and 
was  confirmed,  not  in  consequence  of  a  defi- 
nite approval  of  findings  made  by  the  au- 
ditor, but.  In  tbe  language  of  the  orphans' 
court,  because  "we  are  unable  to  say  the  au- 
ditor has  reached  a  wrong  conclusion  In  tbe 
distributloa  of  this  estate."  Such  a  decree 
of  confirmation  is  not  entitled  to  tbe  same 
consideration  that  it  woidd  be  If  .It  rested  on 
an  approval  of  definite  findings  of  fact  and 
law  made  by  the  auditor.  i:^e  general  fea- 
tures of  this  case  are,  however,  easily  gath- 
ered. W.  W.  Lackey,  the  decedent,  lost  hts 
wife  many  years  ago.  For  several  years  be- 
fore his  death  be  seems  to  have  had  no 
home  of  his  own,  but  to  have  resided  with 
his  unmarried  sister,  Sarah,  in  a  house  own- 
ed by  her.  She  died  in  1890,  but  she  pro- 
vided for  her  brother  by  her  will.  She  de- 
vised her  house  and  lot  to  Miss  Campbell, 
ber  niece,  on  condition  that  ^e  should  pro- 
vide her  brother  William  W.  Lackey  a  home 
there  so  long  as  he  lived.  Miss  Campbell 
bad  been  a  member  of  her  aunf  s  family  for 
several  years.  She  knew  the  age,  the  in- 
firmities, and  the  general  condition  of  her 
uncle  William,  and  she  accepted  the  devise 
subject  to  its  conditions,  with  full  knowledge 
of  what  they  might  require.  After  her  aunt's 
death  she  succeeded  her  as  the  head  of  the 
household,  and  maintained  towards  her  un- 
cle the  same  relation  which  her  aunt  Sarab 
had.  done  while  living.  If  there  was  any 
considerable  change  In  his  condition,  or  In 
the  care  needed  by  him,  after  his  sister's 
death,  it  does  not  appear  from  the  evidence; 
and  the  duty  of  showing  it,  and  the  particu- 
lars In  which  It  consisted,  was  on  her.  By 
her  acceptance  of  tbe  devise  she  had  under- 
taken to  furnish  her  uncle  a  home  at  the 
bouse,  and  such  care  as  the  home  relation 
Implies.  This  was  the  price  to  her  at  which 
the  house  was  put,  and  ber  acceptance  of  it 
At  the  price  shows  that  she  considered  it  to 
be  a  reasonable  one.  But,  whether  reason- 
able or  not,  she  elected  to  paj  it  when  she 
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accepted  tlte  house  subject  to  It,  and  ought 
uot  to  hesitate  about  discharging  the  obliga- 
tion In  good  taith.  In  December,  18U0, 
Lackey  went  to  Philadelphia  for  the  treat- 
ment of  some  disease  of  one  of  his  eyes.  He 
spent  several  weeks  In  a  hospital,  daring 
which  his  eye  was  removed,' and  he  was  pro- 
vided with  a  glass  eye.  When  sufficiently 
recovered,  he  returned  to  his  home  with  Miss 
Campbell,  In  the  house  which  bad  belonged 
to  his  sister,  where  he  remained  for  over 
two  years,  and  until  his  death.  In  1893.  Ue 
was  able,  according  to  the  evidence,  to  be 
about  the  town  of  West  Chester,  to  visit  his 
acquaintances  at  thehr  places  of  business,  and 
to  a  considerable  extent  to  wait  upon  him- 
self, until  within  a  few  days  of  death.  He 
paid  five  dollars  per  week  for  his  board  dar- 
ing all  this  time,  and  conti-ibuted  towards 
the  family  laundry  bills  in  proportion  to  his 
share  of  the  work  done.  At  the  time  of  hla 
death  he  was  but  a  single  week  in  arrears 
upon  these  bills.  In  the  face  of  the  provi- 
sion In  the  will,  and  the  circumstances  now 
adverted  to,  a  claim  was  presented  against 
his  estate,  which  Is  the  subject  of  the  pres- 
ent litigation.  The  first  suggestion  made  by  the 
claimant  of  the  existence  of  any  claim  on 
her  part  against  her  uncle  was  In  a  post- 
script to  a  letter  written  by  her  to  the  execu- 
tor in  January,  1891.  The  claim  then  made 
was  that  the  decedent  had  at  one  time  given 
her  a  bond  called  the  "Steelton  Bond"  for 
$600,  which  she  had  afterwards  returned  to 
him  at  his  request,  relinquishing  her  control 
over  it.  She  said  she  had  to  pay  interest  on 
about  the  same  amount  of  money,  and  need- 
ed the  Interest  upon  the  "Steelton  Bond" 
with  which  to  pay  it,  and  would  regard  this 
arrangement  as  a  satisfaction  of  all  her 
claims  against  her  uncle's  estate.  The 
amount  of  her  demand  seems  to  have  been 
next  stated  before  the  auditor,  where  it  had 
undergone  a  complete  change  in  its  charac- 
ter and  amount  As  presented  before  the  au- 
ditor, it  was  a  demand  for  $10  per  week.  In 
addition  to  what  bad  been  regulai-ly  paid  to 
her  by  the  decedent,  for  the  whole  time  he 
had  been  with  her  after  his  return  ttom 
Philadelphia  and  down  to  the  day  of  his 
death.  This  time  she  had  computed  as  129 
weeks.  The  auditor  found  that  this  demand 
should  be  allowed  because  the  claimant  was 
a  niece,  and  not  a  daughter,  of  the  deceased. 
From  this  fact  he  argued  that  the  family  re- 
lation did  not  exist  between  them,  and  that 
she  might  safely  contract  with  him  for  hla 
care.  He  infers  that  a  contract  was  made 
between  them,  because  of  what  transph^d 
in  relation  to  the  "Steelton  Bond,"  about  which 
there  Is  no  evidence  whatever;  and  because, 
In  the  language  of  the  auditor,  "nothUig  ap- 
peared which  rebutted  the  presimiption  of  a 
contractual  relation  between  appellee  and  de- 
cedent respecting  the  services  rendered."  He 
did  not  find  that  the  decedent  needed  any 
considerable  additional  attention  after  his 
return  from  Philadelphia,  nor  that  be  ever 


said  one  word  indicating  that  he  had  agreed 
to  pay,  or  expected  to  pay,  or  had  the  re- 
motest idea  that  his  niece  expected  him  to 
pay,  any  additional  sum  of  money  fer  either 
board  or  care.  The  serious  question  In  this 
case  received  very  little  attention  before  the 
auditor.  When  and  how  did  the  relation 
which  the  claimant  assumed  towards  her  old 
uncle,  when  she  accepted  her  aunt's  devise 
of  the  house  to  her,  subject  to  the  pi-ovision 
in  favor  of  the  decedent,  terminate,  and 
when  and  how  did  a  new  one  begin?  The 
family  relation  was  clearly  created  by  the 
aunt's  will  and  the  acceptance  of  the  house 
under  it.  When,  did  this  family  relation 
cease?  The  maintenance  until  the  decedent's 
death  was  the  condition  on  which  the  title 
to  the  house  was  vested  in  her.  She  was 
bound  to  provide  a  home  for  her  ancle  so 
long  as  be  lived,  not  In  the  almshouse,  nor 
in  any  other  place  than  the  house  she  took 
from  her  aunt  upon  this  express  condition. 
When  did  he  cease  to  be  at  home  in  this 
house?  The  claimant  can  only  recover  upon 
an  express  contract.  When  was  such  am- 
tract  made?  Then,  but  not  till  then,  the 
position  of  the  decedent  ceased  to  be  that  of 
a  member  of  the  household,  and  became  that 
of  a  mere  lodger,  paying  for  everything  be 
received,  and  liable  to  have  the  services  he 
received  suspended  entirely,  or  raised  in 
price,  at  the  mere  will  of  the  claimant.  No 
facts  have  been  found  that  support  the  de- 
cree rendered  by  the  learned  auditor;  and 
as  we  cannot  adopt  his  presumptions,  which 
reet  on  mere  conjecture,  there  la  nothing 
left  for  us  but  to  reverse  the  decree.  It  is 
accordingly  reversed,  and  the  record  remit- 
ted for  further  proceedings. 


C.  &  C.  ELECTRIC  CO.  v.  ST.  CLAIR  et  at 

(Supreme  Court  of  Pennsylvania.     July  IS, 
1897.) 

Promissort  Notbb  —  Defbnsrs— Partkership— 
Rbcbi  VERS— Judgments — Parti  bs — Ameno- 

MENT  of   PlKADINOS. 

1.  It  Is  no  defense  to  an  action  on  a  note  sign- 
ed by  defendants  indiriduaily  as  joint  maken 
that  they  are  partners,  and  uxat  there  has  been 
apiwinted  for  the  firm  a  receiver,  who  is  in 
charge  of  its  affairs. 

2.  Where  a  atatement  in  asaumpeit  against  two 
defendants  jointly  failed  to  allege  the  fact  tJUt 
the  sheriff's  return  as  to  one  defendant  was  nihil 
hahet,  and  the  attention  of  the  lower  court  was 
not  called  thereto,  the  supreme  court  wonld  permit 
the  allegation  to  be  suppiied  by  amendment  none 
pro  tunc  on  appeal  by  the  other  defendant  from  i 
judgment  against  him  alone. 

Appeal  from  court  of  common  pleas,  York 
county. 

Assumpsit  by  the  C.  &  C.  Electric  Company 
against  Stuart  St  Clair  and  John  D.  Allen 
on  a  promissory  note  signed  by  defendants 
Individually  as  joint  makers.  Before  plain- 
tifTs  statement  was  filed,  the  sheriff  return- 
ed the  summons  nihil  habet  as  to  defendtot 
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Allen,  but  the  statement  failed  to  allege  that 
fact  Defendant  St.  Clair  filed  an  affidavit 
of  defense,  irhlch  set  out  no  defense  to  pay- 
ment of  the  note,  but  alleged  that  a  part- 
nership existed  between  himself  and  Allen, 
and  that  a  receiver  had  been  appointed  tot 
the  firm,  who  was  In  charge  of  Its  affairs. 
Judgment  was  entered  against  defendant  St 
Clair  alone,  and  he  appeals.    Affirmed. 

Following  are  the  assignments  of  error: 
"(1)  In  entering  judgment  against  Stuart  St 
Glair  and  In  favor  of  plaintiffs  for  want  of  a 
sufficient  affidavit  of  defense.  (2)  In  making 
absolute  the  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense  against  Stuart 
St  Clair,  one  of  the  defendants,  for  $1,- 
521.96,  with  interest  from  March  16,  1890, 
St  Glair  having  been  summoned  and  appear- 
ed, though  the  statement  ffied  was  against 
both  defendants  as  if  both  had  been  sum- 
moned or  appeared.  (8)  In  directing  judg- 
ment to  be  entered  against  Stuart  St.  Clair, 
he  alone  having  been  summoned,  while  the 
plaldtlfTs  writ  and  statement  is  against  both 
defendants,  without  noticing  In  the  state- 
ment that  Allen,  the  other  defendant,  waa 
not  served." 

H.  L.  &  G.  G.  Fisher,  for  appellant  A.  N. 
Green  and  J.  S.  Clark,  for  appellee. 

STERRETT,  C.  J.  Defendant's  averments 
as  to  the  partnership  between  him  and  John 
D.  Allen,  the  other  Joint  maker  of  the  note 
In  salt  and  the  appointment  of  a  receiver, 
etc,  are  not  only  too  vague  and  indefinite, 
but  they  are  also  Immaterial.  It  is  not  de- 
nied that  the  two  defendants,  St  Clair  and 
Allen  individually,  are  the  Joint  makers  of 
the  note  In  suit;  nor  Is  It  claimed  that,  as 
such  joint  makers,  they  have  any  meritorious 
defense  to  the  payment  thereof.  If  there  be 
a  receiver  of  the  alleged  firm,  regularly  ap- 
pointed and  qualified,  and  he  is  in  any  wise 
interested  in  tills  suit  he  is  doubtless  com- 
petent to  protect  the  Interests  thus  commit- 
ted to  his  care;  but  so  far  as  appears,  be  has 
no  possible  Interest  therein  that  can  be  made 
available  to  the  defendants  in  this  case,  or 
either  of  them. 

The  only  properly  assigned  error  that  Is 
worthy  of  even  passing  notice  rests  on  the 
bald  technicality  that  plaintiff's  statement 
contains  no  reference  to  the  fact  that  the 
sberlff's  return  as  to  the  defendant  John  D. 
Allen  Is  "nihil  habet"  etc.  If  the  attention 
of  the  court  below  had  been  called  to  this 
at  the  proper  time,  an  amendment  would 
doubtless  have  been  allowed,  and  the  state- 
ment made  to  conform  to  the  fact  as  shown 
by  the  record.  There  is  no  reason  why  it 
should  not  be  done  now,  with  the  same 
effect  as  U  it  had  been  done  then.  The 
amendment  suggested  by  plaintiff  company's 
counsel  is  accordingly  allowed,  and  made 
nunc  pro  tunc.  The  only  ground,  technical 
or  otherwise,  on  which  the  validity  of  the 
judgment  against  this  appellant  can  be  ques- 


tioned, being  thus  disposed  of,  the  Judgment 
against  him,  impleaded  with  John  D.  Allen, 
not  served,  etc.,  is  affirmed. 


HUMMEL  et  al.  v.  KISTNBR  et  at 

(Supreme  Court  of  Pennsylvania.    July  15, 

1897.) 

Attokxst  and  Clibnt— Privileged  Cohmukica.- 
TI0.S8— Gifts — Explanatobt  Gvidencb. 

1,  Declarations  made  by  a  client  to  his  attor- 
ney wliile  the  latter  is  drawing  a  deed  of  convey- 
ance for  the  client  as  grantor,  and  oipenly  in  the 
presence  of  the  grantee,  are  not  privileged  as  to 
the  grantee. 

2.  The  mie  proliibitlng,  withont  explanatoiT 
evidence,  large  gifts  to  persons  occupying  confi- 
dential relations  with  the  donor,  does  uot  apply 
where  a  daughter  makes  personal  solicitations  for 
conveyances  to  her,  especially  where  her  brothers 
and  Bisters  have  already  received  similar  deeds. 

Appeal  from  court  of  common  pleas,  Snyder 
county. 

Bill  by  Ed.  M.  Hummel,  Harry  W.  Hummel, 
and  John  L.  Cooper  against  Annie  C.  Kistner 
and  H.  U.  Kistner,  her  husband.  From  a  de- 
cree dismissing  the  bill,  complainants  a^eaL 
Affirmed. 

The  following  is  a  short  abstract  of  the  bill: 
"The  bill  alleged:  That  John  Hummel  died 
April  7,  1896,  intestate,  leaving  no  widow, 
but  two  sons,  Edwin  M.  and  Harry  W.,  and 
two  daughters,  Emma  A.,  wife  of  John  L. 
Cooper,  and  Annie  C,  wife  of  H.  U.  Kistner 
That  on  January  23,  1895,  he  owned  a  prop- 
erty in  Selin's  Grove,  called  the  "Keystone  Ho- 
tel,' worth  about  $6,500,  and  on  that  day  as- 
sumed to  convey  the  same,  in  consideration 
of  one  dollar  and  natural  love  and  affection, 
to  his  daughter  Annie  0.  Kistner.  That  oo 
May  6,  1895,  he  owned  two  several  tracts  of 
woodland,  one  worth  about  ^00,  and  the  oUust 
worth  about  $30,  and  on  tliat  day  assumed  to 
convey  the  same,  in  consideration  of  one  dol- 
lar for  each  tract,  and  natural  love  and  aifec- 
tlon,  to  his  said  daughter  Annie  G.  Kistner. 
That  on  May  7,  1895,  he  was  the  owner  of  a 
one-sixth  interest  in  a  mortgage  on  land  in 
Northumberland  county,  which  Interest  waa 
worth  $1,000,  and  on  that  day  assumed  to  as- 
sign the  same,  In  consideration  of  one  dollar, 
to  his  said  daughter  Annie  C.  Kistner.  That 
in  1895  he  owned  personal  property  w<H:tb 
about  $500,  all  of  which  he  assumed  to  assign, 
by  bill  of  sale  dated  the  29th  day  of  August, 
1895,  upon  no  valid  or  valuable  conslderatloB, 
to  bis  said  daughter  Annie  C.  Kistner.  That 
during  the  year  1895  he  owned  two  sliares  of 
bank  stock  worth  about  $250,  which,  during 
that  year  some  time,  he  assumed  to  assign, 
upon  no  valid  or  valuable  consideration,  to 
his  said  daughter  Annie  C.  Kistner.  That  he 
died  indebted  to  his  said  two  sons  and  to  his 
son-in-law  John  L.  Cooper  as  follows:  To 
Ed.  M.,  c«i  a  judgment  single  bill  dated  May  7. 
1894,  for  $1,200;  to  Hnrry  W.,  on  a  stogie  bill 
dated  September  6,  1893,  payable  three  months 
after  his  death,  with  interest  from  date,  for 
$4,000;  to  John  L.  Cooper,  on  a  promissory 
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note  dated  ,  for  $1,000,  payable  . 

That  ueltbCT  Joba  Huiumel  (luring  his  life, 
nor  any  one  since  his  death,  ever  made  any 
payment  on  accoimt  of  any  of  the  said  notes. 
That,  by  the  conveyances,  assignments,  and 
transfers,  John  Hummel  devested  himself  of 
his  entire  estate,  leaving  nothing  out  of  vrlilch 
payment  of  the  said  notes  can  be  obtained; 
that  said  conveyances,  etc.,  are  fraudulent  in 
law,  and  were  made  by  John  Hummel,  and  ac- 
cepted by  the  defendant,  In  collusion  to  binder 
the  coIIectioD  of  the  said  Indebtedness.  That 
the  defendants  have  attempted,  and  are  at- 
tempting, to  convey,  sell,  transfer,  and  Incum- 
ber the  said  property,  with  the  effect  and  In- 
tent of  removing  It  from  the  reach  of  the 
plaintiffs  and  preventing  the  collection  of  their 
said  notes.  Praying,  first,  for  a  preliminary 
Injunction,  etc.,  and,  second,  that  said  convey- 
ances, etc.,  be  adjudged  void,  etc." 

The  answer  admitted  the  transfers  men- 
tioned In  the  bill,  but  denied  fraud  therein, 
and  alleged  that  they  were  for  a  valuable  con- 
sideration. It  also  averred  transfers  by  deceas- 
ed to  the  several  complainants,  and  alleged 
that  said  several  transfers.  Including  those  to 
defendant,  were  made  by  deceased  as  a  dis- 
tribution of  his  estate  among  his  children  In 
his  lifetime,  and  that,  if  the  debts  claimed  by 
Cfxnplainants  were  established,  then  each  of 
deceased's  children  should  contribute  an  equi- 
table proportion  towards  their  i)ayment. 

The  following  are  the  only  assignments  of 
error  necessary  to  be  set  out,  viz.:  "(5)  The 
court  erred  in  admitting  defendants'  offer  of 
testimony  against  plaintiffs'  objection,  as  fol- 
lows: 'Harvey  B.  Miller,  recalled  on  behalf 
of  the  defendants,  and  examined  in  chief:  By 
Mr.  Hower:  •  ♦  •  Mr.  Potter:  We  want 
to  ask  one  question  before  we  put  in  an  objec- 
tion. Tou  are  an  attorney  at  law,  and  you 
were  employed  by  Mr.  Hummel  as  his  attor- 
ns? A.  Yes,  sir.  Mr.  Potter:  We  object 
that  he  is  incompetent  to  testify  as  to  what  «c- 
cnrred,  on  the  ground  ot  his  communications 
t>eing  confidential,  and  they  cannot  be  divulged 
ezc^  by  the  ctMisent  of  the  client  Mr.  How- 
er: We  offer  to  prove  by  this  witness  that  at 
the  time  he  was  preparing  the  deed  of  John 
Hummel  to  Annie  C.  Klstner,  for  the  Key- 
stone Hotd  property,  be  said  to  Mrs.  Klstner 
and  to  them,  in  the  room  where  H  was  being 
transacted,  that  he  bad  made  deeds  to  the 
other  parties  for  their  shares  of  his  property, 
and  it  was  no  more  than  right  but  that  he 
should  make  this  deed  to  Mrs.  Klstner.  This 
is  offered  for  the  purpose  of  showing  that  he 
was  disrtrlbuting  his  is-operty  among  his  chil- 
dren. Mr.  Ulrich:  Plaintiffs'  connsel  object 
because  the  witness  has  already  testified  that 
he  was  an  attorney  at  law,  and  that  John 
Hummel  was  his  client  in  the  matter  proposed 
in  the  offer,  and  therefore  any  communica- 
tion made  by  John  Hummel  to  him  is  privi- 
leged, and  the  witness  Is  incomi>etent  to  reveal 
the  same  in  court.  Also  object  to  the  offer 
because  any  declaration  made  by  John  Hum- 
mel in  the  absence  of  the  plaintiffs,  ills  cred- 


itors, cannot  be  evidence  against  them.  !%« 
declaration  which  it  is  attempted  to  prove  will 
be  a  self-serving  declaration  made  by  John 
Hummel,  and  would  not  be  evidence  against 
the  i^aintlffs,  who  were  his  creditors  at  the 
time,  and  who  were  not  present.  Q.  By  Mr. 
Potter:  Were  these  communications  made  to 
you  as  an  attorney  while  In  the  bosiness  of 
executing  this  deed?  A.  Tliey  were  made 
daring  the  drawing  of  the  deed;  yes,  sir.  Sy 
the  Court:  We  think  we  will  receive  it  nn- 
der  objection.  (The  plaintiffs  except;  and  bill 
sealed.)' "  "(17)  The  court  erred  in  not  find- 
ing, as  a  tact,  that  Mrs.  Klstner  occupied 
a  relation  of  trust  and  confidence  to  John 
Hummel,  in  that  she  transacted  his  business, 
disbursed  his  moneys,  collected  his  rents, 
made  her  home  with  him,  and  accompanied 
him  on  his  business  errands,  ass  shown  by  the 
evidence;  and  that,  th«%fore^  it  waa  incum- 
bent upon  her  to  prove  conclusively  that  the 
property  she  claims  was  conveyed  to  ber  for 
a  lawful  purpose;  that  John  Hummel  was 
capable,  and  executed  the  conveyances,  trans- 
fers, and  assignments  to  her  with  foil  knowl- 
edge and  comprehension  of  their  contents  and 
effect;  and  that,  she  not  having  done  ao,  the 
conveyances  to  her  were  to  be  treated  aa  con- 
structively fraudulait" 

A.  W.  Potter,  Chas.  P.  Ulrich,  and  J.  Simp- 
son Kline,  for  appellants.     George  B.  Relmen- 

snyder,  for  appellees. 

PER  CURIAM.  It  is  Impossible  to  read 
the  testimony  In  this  case  without  attaining 
the  conviction  that  the  several  deeds  and  con- 
veyances made  by  John  Hummel  to  his  chil- 
dren, Including  Mrs.  Kistnw,  were  made  and 
Intended  by  him  as  a  distribution  ot  his  estate 
In  his  lifetime.  The  values  of  the  several 
properties  conveyed  were  nearly  equal,  and 
the  facts  and  circumstances  attending  the 
preparation  and  execution  of  the  several  deeds 
are  absolutely  convlnchig  that  such  was  bis 
purpose.  The  learned  court  below  has  so 
found  as  a  fact,  and  we  entirely  approve  of 
the  finding.  The  declarations  of  the  deceased 
to  the  scrivener  who  wrote  the  deed  for  tme  ot 
the  properties  to  Mrs.  Klstner  were  not  privi- 
leged, being  made  in  the  presence  of  both 
parties  to  the  transaction.  As  a  matter  of 
course,  there  was  nothing  In  the  testimony  to 
justify  a  finding  of  fraud  In  the  execution  of 
the  deeds,  and  the  court  has  so  found.  Nei- 
ther is  there  anything  snlflclng  to  bring  the 
conveyances  to  Mrs.  Klstner  within  the  rule 
which  prohibits  large  gifts  to  persons  occu- 
pying confidential  relations  with  the  donors, 
without  explanatory  evidence.  As  a  daughter 
of  the  donor,  Mrs.  Klstner  mi|^t  make  per- 
sonal solicitations  for  conveyances  to  her,  e»- 
pecially  as  her  brothers  and  sisters  had  al- 
ready received  similar  deeds,  wlthOBt  being 
required  to  furnish  explanatory  testimony. 
We  are  entirely  satisfied  with  the  dLqwaitioa 
of  the  case  made  by  the  learned  coort  below. 
Decree  affirmed,  and  aK)eaI  dismissed,  at  the 
cost  of  the  appellants. 
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MADDEN  et  al.  t.  PBNN  BLBOTRIC  LIGHT 

CO.  et  al. 

(Supreme  Court  of  PennsylTanla.     Jnly  IB, 

1897.) 

FoRBiGx  Corporations— I.VTERKA1,  Uakaormbnt 

— Vzyiue. 
The  leasing  by  a  corporation  of  the  use  of 
its  propertjir  and  franchises  for  an  inadequate 
rental  is,  in  respect  to  the  depreciation  of  its 
stock  thereby,  a  matter  of  the  internal  manage- 
ment of  the  corporation;  and  hence  a  stockhold- 
ers' bill  to  compel  the  taking  of  bids  for  such 
lease,  and  the  appointment  of  a  master  to  manage 
the  corporation,  must  be  brought  at  the  corpora- 
tion's domicile,  not  in  the  state  where  the  property 
and  franchises  are  situate. 

Appeal  from  court  of  common  pleas,  PhUa- 
delpliia  county. 

BQI  by  James  Madden  and  others  against 
the  Penn  Electric  Light  Company  and  ottaets. 
There  was  a  decree  dismissing  the  bill  on  de- 
murrers sustained  thereto,  and  plaintiffs  ap- 
peal.    AfHrmed. 

James  W.  M.  Newlln,  for  appellants.  Samuel 
B.  Hney,  for  appellee  Edison  Electric  Light  Co. 
Francis  D.  Lewis  and  Charles  E.  Morgan,  Jr., 
for  appellees  other  than  Edison  Electric  Light 
Gol 

DEAN,  J.  The  Penn  Electric  Light  Com- 
pany Is  a  New  .Jersey  corporation,  with  at  first 
a  capital  of  $100,000,  divided  Into  shares  of  the 
par  value  of  $1  each,  which  was  afterwards 
Increased  to  $200,000,  and  sabseqnently  still 
farther  Increased  to  $1,000,000.  The  city  of 
Philadelphia,  by  ordinance,  granted  It  the 
right  to  occupy  by  conduits,  for  electric  light- 
ing, about  13  miles  of  Its  streets,  extending 
from  the  Delaware  to  the  Schuylkill,  and  from 
Race  to  South  streets,  and  at  the  same  time 
authorized  It  to  lease  Its  conduits  to  others. 
In  the  beginning  of  July,  1887,  the  Electric 
Trust  of  Philadelphia,  another  of  def«idants, 
when  the  capital  stock  was  as  yet  only  $200,000, 
purchased,  for  the  sum  of  $160,000,  a  con- 
trolling interest  In  tlie  stock.  On  the  14th  of 
same  month,  at  the  Instance  of  the  purchaser, 
the  Penn  Electric  Light  Company  rented  to 
the  Kdlson  Electric  Light  Company,  another  of 
defendants,  the  use  of  all  its  conduits  for  the 
term  of  48  yeais,  at  the  rate  of  65  to  35  cents 
per  annum  for  each  lamp  used,  determined  by 
the  number  of  lamps  used  up  to  and  over  24,- 
000.  It  Is  not  clear,  from  the  contract,  whether 
the  use  was  exclusive.  We  are  inclined  to  the 
opinion  that  the  contract  only  excluded  such 
other  nse  as  would  materially  Interfere  with 
the  operations  of  the  Edison  Company.  The 
Penn  Company  had  contracted  a  debt  of  $50,- 
000  to  the  Electric  Trust  Company,  which  Is 
being  paid  off  at  the  rate  of  $500  per  year  out 
of  the  annual  rentals,  but  no  dividends  have  as 
yet  been  realized  by  the  stockholders.  A  mi- 
nority of  them  (these  plaintiffs),  on  the  7th 
of  January,  1896,  filed  this  bill  against  defend- 
ants. They  aver  a  fraudulent  Increase  of  the 
capital  of  the  Penn  Electric  Light  Company 
by  defendants,  In  the  amount  of  $500,000,  and 
the  issue  of  full-paid  certificates  therefor  to 
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Oeorge  S.  Vickers,  for  worthless  patents;  the 
issue  of  100,000  shares  to  William  (Tohlman 
for  worthless  patents;  that  this  was  a  fraud- 
ulent device,  concocted  by  Vickers,  0>hlman, 
and  the  promoters  of  the  company,  for  their 
own  personal  benefit;  that  all  the  increases  of 
capital  were  unlawful  and  fraudulent,  and  the 
certificates  filed  by  the  officers  in  the  state  of 
New  Jersey  of  the  vote  for  such  Increase  were 
false;  that  all  these  facts  were  known  to  the 
Electric  Trust  and  the  Electric  Light  Ompany 
at  the  date  of  their  contracts  with  the  Penn 
Electric  Light  Company;  that  said  contracts 
were  dishonest  attempts  by  said  two  compa- 
nies  to  promote  their  own  interests,  to  the  great 
prejudice  and  loss  of  the  stockholders  of  the 
Peim  Electric  Light  Ciompauy,  of  whom  plain- 
tiffs are  a  part,  and  that  they  (the  said  plain- 
tiffs) are  bona  fide  purchasers  of  said  stock, 
with  no  knowledge  of  the  fraudulent  Issue; 
that  ihe  Penn  Electric  Light  Company  Is,  and 
has  been  for  years,  Insolvent,  and  has  no  as- 
sets except  Its  Income  from  the  rentals  of  Its 
conduits  to  the  Edison  (Company,  and  this  will 
not  pay  its  fixed  charges;  that  plaintiffs  are 
In  peril  frtmi  demands  of  creditors  of  said  com- 
pany, and  may  be  called  upon  for  assessments 
upon  the  stock  held  by  them.  They  therefore 
pray,  according  to  an  amended  bill,  that  It  be 
decreed  (1)  that  the  conduits  shall  be  used  by 
all  persons  desiring  to  use  the  same,  upon  such 
terms  as  shall  be  fixed  by  the!  court;  (2)  that 
It  be  ordered  that  bids  be  invited  by  the  Penn 
Company  for  the  extension  aiid  use  of  its  c<mi- 
duits;  (3)  that  It  be  decreed  that  the  manage- 
ment of  the  Penn  Company  is  fraudulent  and 
collusive  as  to  its  stockholders,  and  that  re- 
lief be  afforded  by  the  appointment  of  a  mas- 
ter to  enforce  the  prayers  for  relief;  (4)  gen- 
eral relief.  The  defendants  demurred  to  the 
bill,  on  the  ground  that  the  matters  complained 
of  related  wholly  to  the  Internal  management 
of  a  foreign  corporation,  and  therefore  the  Ju- 
risdiction was  exclusively  in  the  courts  of  New 
Jersey.  The  court  below,  without  filing  an 
opinion,  sustained  the  demurrer,  and  dismissed 
the  bill.  The  plaintiff  afterwards  asked  leave 
to  amend  the  bill,  leaving  out  the  averments 
as,  to  fraudulent  issue  of  stock  held  by  the 
Electric  Trust  and  the  prayer  that  the  Edison 
Company  contract  be  canceled.  On  this  appli- 
cation, however,  the  court  took  no  action;  but 
as  the  object  of  the  amendment  seems  to  have 
been  to  avoid  the  charge  of  multifariousness  In 
the  bill,  on  which  the  court  below  may  have 
based  its  decree,  we  will  here,  for  the  purposes 
of  review,  treat  the  amendment  as  having  been 
made,  and  consider  only  the  question  as  to 
whether  the  relief  prayed  for  Is  a  matter  of 
which  a  Peimsylvania  court  will  take  jurisdic- 
tion. 

The  Penn  Electric  Light  Company  Is  a  New 
Jersey  corporation,  created  by  another  state, 
and  subject  to  the  corporation  laws  o(  that 
state.  Its  organization,  corporate  functions, 
who  shall  become  members,  what  are  their 
rights  as  members,  are  all  questions  for  New 
Jersey  courts,  because  questions  <rf  local  law. 
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Therefore  they  require  local  administration. 
The  contract  with  the  Edison  Ck)mpany,  the 
bill  a&jumes,  granted  the  exclusive  use  of  the 
eonduKs  to  that  company,"  which  was  not  with- 
in the  corporate  power  of  the  Penn  Company 
to  grant.  Assuming  that  the  gi-ant  was  exclu- 
sive, what  was  the  scope  of  the  corporate  pow- 
er conferred  by  the  state  of  New  Jersey  ?  We 
must  at  once  turn  to  the  local  law  of  New  Jer- 
sey for  answer.  Next  It  is  aslced  that  a  de- 
cree be  made  that  bids  be  invited  for  the  ex- 
tension and  use  of  its  conduits;  next,  that  the 
management  shall  be  declared  collusive  and 
fraudulent,  and  be  placed  in  the  control  of  a 
master  to  be  appointed  by  the  court.  This  in- 
volves the  corporate  managem«it  of  a  foreign 
corporation  by  a  Poinsylvania  court  It  seems 
to  U8  It  would  be  without  warrant  In  either  rea- 
son or  authority.  While  visitatorial  and  reme- 
dial powers  ai'e  conferred  upon  our  courts  over 
corporations  of  this  state,  and  they  can,  under 
cei'tain  chvumstances,  properly  exercise  these 
powers,  as  to  foreign  corporations  it  has  been 
directly  decided  otherwise.  In  Morris  v.  Ste- 
vens, 6  Pbila.  488,  Justice  Sharswood,  sitting 
at  nisi  prlus,  held  that  a  stockholders'  bill  could 
not  be  maintained  against  a  fore'gn  corporation, 
mainly  on  the  ground  that  to  do  so  would  lead 
to  a  conflict  of  jurisdiction.  He  refers  to  Judge 
King's  decision  hi  Bank  v.  Adams,  1  Pars.  Kq. 
Cas.  534,  where  it  was  held  that  even  a  cred- 
itors' bill  to  compel  payment  of  !iubscription  to 
stock  was  not  sustained;  much  less  would  a 
stockholders'  bill  lie,  for  the  Pennsylvania  resi- 
dent has  no  right  to  call  upon  the  courts  of  his 
own  state  to  protect  him  from  the*  consequen- 
ces of  a  voluntary  membership  in  a  foreign 
corpoi-ation.  By  the  very  act  of  membership, 
he  Intrusted  his  money  to  the  control  of  an  or- 
ganization owing  its  exlKtence  to,  and  governed 
by,  the  laws  of  another  state. 

It  la  argued  by  appellants  Oat  the  visible, 
tangible  property  of  a  foreign  corporation  sit- 
uate withhi  this  state  confers  local  Jurisdic- 
tion, and  therefore,  as  the  conduits  are  in  Phila- 
delphia, our  courts  have  Jurisdiction.  Without 
doubt,  courts  of  equity  in  Pennsylvania  have, 
under  our  act  of  assembly  of  April  6,  1859, 
jurisdiction  to  enjoin  unlawful  acts  by  such 
corporations;  to  enforce  performance  of  con- 
tracts In  this  state  witti  third  parties;  hi  short, 
have  general  Jurisdiction  to  equity;  but  they 
have  no  Jurisdiction  as  to  their  Internal  man- 
agement. What  constitutes  Internal  manage- 
ment Is  well  defined  by  Stone,  J.,  hi  Mining 
Co.  v.  Field,  64  Md.  154,  20  AU.  1039:  "Where 
the  act  complained  of  affects  the  complainant 
solely  in  his  capacity  as  a  member  of  the  cor- 
poration, whether  it  be  as  stockholder,  direct- 
or, president,  or  other  otUcer,  and  is  the  act  of 
the  corporation,  whether  acting  in  stockhold- 
ers' meeting  or  through  its  agents,  the  board 
of  directors,  then  such  action  is  the  manage- 
ment of  the  taitemal  affairs  of  the  corporation; 
and  in  case  of  a  foreign  corporation  our  courts 
will  not  take  jurLsdlction."  Here  the  plain- 
tiffs (stockholders)  accuse  the  corporate  man- 
agement with  disregard  of  the  rights  of  the 
whole  body  of  stockholders,  for  whom  the  cor- 


poration is  trustee,  in  making  unwise  and  reck- 
less contracts  which  depreciate  and  render  val- 
ueless their  stock.  The  wrong  complained  of 
is  not  from  the  riolatton  of  a  contract  with 
them,  but  want  of  fidelity  to  duty  In  their  fltln- 
ciary  relation  springhig  from  the  uaiuie  of  tiie 
organization.  In  substance,  the  averment  is 
that,  at  the  office  of  the  company  in  the  state 
of  New  Jersey,  the  management,  in  viola  lion  of 
their  official  duty,  entered  into  a  contract  to 
be  performed  in  Pennsylvania,  whereby  the 
stockholders  suffer.  This,  plainly,  strikes  at 
the  Internal  management  of  the  company.  Tlie 
existence  of  the  wrcmg  must  be  ascertained,  ani 
the  remedy  applied,  according  to  the  lawa  of 
the  domicile.    The  decree  is  affirmed. 


BBUCH  V.  CITY  OF  PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.    July  15, 

1897.) 

MUKICIPAL  CoKPOHATIOSS— Defisctivb    Stkeets- 

COSTKIBUTOKY  NEOIJOESCE— QUESTIONS  OF  FacT. 

PlaiutifC  was  injured  at  night  by  steiqiiiig 
into  a  narrow  hole  In  the  pavement  about  four 
feet  long.  He  had  no  knowledge  of  the  defert. 
but  there  were  electric  lights  within  100  yanls 
thereof.  There  was  evidence  that  the  light  whiih 
he  WHS  facing  so  dazzles  the  eyes  of  the  travp|«T 
that  ho  cannot  see  the  pavement  in  front  of  ium. 
Plaintiff  testified  that  previous  to  the  accident  ht> 
"wasn't  doiug  auytliiug;  only  walking  aloiiK"; 
and  was  not  "looking  out  in  any  way  ronnd  or 
about"  him,  but  was  "minding  my  own  business"; 
that  he  did  not  see  the  hole  until  lie  fell  into  it, 
and  that  one  "could  see  it  by  looking  at  it  care- 
foliy."  Held,  that  the  question  of  his  contributo- 
ry negligence  was  one  of  fact 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Trespass  by  Thomas  Bruch  against  the  city 
of  Philadelphia.  From  a  Judgment  for  de- 
fondant,  plaintiff  appeals.    Beversed. 

William  Embery  and  Job.  B.  Embery.  for 
appellant  Leonard  Finletter  and  Alex.  Shui>- 
son,  Jr.,  for  appellee. 

DEAN,  J.  On  the  night  of  the  12th  April 
1894,  the  plaintiff,  while  walking  on  the  pavt^ 
ment  of  the  west  side  of  Kenshigton  avenue,  in 
Philadelphia,  on  his  way  to  his  home,  stepptnl 
Into  a  hole,  fell,  and  was  seriouiily  injurctl. 
The  hole  was  about  four  feet  long,  narrow, 
irregular  or  crescent  shaped,  and  had  bet'n 
In  the  pavement  for  three  months.  Plaintiff 
was  54  years  of  age,  with  sense  of  sight  nnim- 
palred.  There  were  electric  lights  at  Clear- 
fleld  street  and  Indiana  avenue,  both  SO  to 
100  yards  distant  from  where  he  fell.  Theiv 
was  also  a  lamp  on  the  same  side  of  the 
street,  about  44  yards  off,  but  it  did  not 
clearly  appear  this  was  lighted  that  nlgbt. 
A  witness  who  resided  on  the  same  side  of 
the  street  neai;  the  place  of  accident,  testi- 
fied that  on  walking  in  the  direction  plaintiff 
was  going  the  electric  light  was  under  an 
awning,  and  so  dazzled  the  eyes  of  the  trav- 
eler that  he  could  not  see  clearly  In  front  of 
him,  and  especially  could  not  see  the  pave- 
ment Plaintiff  had  never  walked  on  that 
side  of  the  street  before.    He  alleged  his  in- 
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Jury  was  caused  by  the  city's  negligence  In 
not  maintaining  a  reasonably  safe  sidewallE, 
and  brougbt  suit  for  damages.  The  case  was 
referred  to  Gieorge  De  B.  Myers,  Esq.,  under 
act  of  1874,  to  find  the  facts  and  apply  the 
layr,  who,  after  hearing  all  the  evidence, 
found:  (1)  The  negligence  of  the  city  caused 
the  accident;  (2)  the  evidence  did  not  show 
contributory  negligence  on  part  of  pUintiB; 
(3)  that  plaintUI  had  sustabied  damages  to 
the  amount  ot  $2,760,  and  so  reported  to  the 
court  On  exceptions  to  the  report,  the  court 
approved  the  finding  of  the  referee  as  to  neg- 
ligence of  dty,  but  dissented  from  that  which 
declared  the  plaintiff  free  from  contributory 
negligence,  and  accordingly  set  aside  the  re- 
port, and  entered  judgment  for  the  dty. 
From  that  Judgment  plaintltT  appeals. 

The  referee  was  appointed  under  the  act  of 
May  14,  1874.  We  have  held  in  City  of  PhU- 
adelphia  v.  Llnnard.  97  Pa.  St  249,  that  his 
power  is  the  same  to  all  intents  and  purposes 
under  sup h  appointment  as  that  of  a  Judge, 
who,  under  the  act  of  April  22,  1874,  by 
agreement  finds  the  facts  and  determines  the 
la-w  of  the  issue.  The  referee's  findings  of 
fact  then,  are  as  conclusive  as  the  verdict 
of  a  jury.  If,  under  the  evidence  of  plaintiff 
In  this  case  before  a  jury,  the  trial  judge 
would  have  been  bound  to  direct  a  compul- 
sory nonsuit,  or  to  peremptorily  direct  the 
Jury  to  find  for  defendant  then  the  court  be- 
low properly  entered  judgment  for  defend- 
ant; but  If  the  question  of  contributory  neg- 
ligence would  have  been  for  the  jury,  then 
the  court  committed  error  in  setting  aside  the 
report  Bradlee  v.  Whitney,  108  Pa.  St  362. 
The  learned  Judge  of  the  court  below  was  of 
opinion  plalntUTs  own  evidence  disclosed  a 
case  of  contributory  negligence,  and  for  that 
reason  set  aside  the  report.  The  evidence 
on  which  the  court  found  one  way  and  the 
referee  another  Is  as  follows:  "Q.  What 
were  you  doing  as  you  wallied  along  that 
night?  A.  I  wasn't  doing  anything;  only 
walking  along.  Q.  Were  you  looldng  out  In 
any  way,  round  or  about  you?  A-  No,  sir; 
minding  my  own  business.  Q.  Did  you  see 
the  hole?  A.  No,  sir;  not  tlU  I  feU  Into  It  I 
seen  H  then.  Q.  How  do  you  mean?  A. 
When  I  got  up  I  seen  It  Q.  Could  you  see 
it?  A.  Ob,  yes;  yon  could  see  it  by  looking 
at  it  carefully."  Here  we  have  two  entirely 
competent  and  Impartial  tribunals  placing 
antagonistic  Interpretations  upon  the  same 
language.  The  interpretation  pot  upon  this 
testimony  by  the  court  is:  First,  ttiat  by 
plaintiff's  own  admission  he  was  not  look- 
ing where  he  was  going;  and,  second,  that 
the  exercise  of  ordinary  care  In  the  use  of  his 
eyes  wotild  have  disclosed  the  bole,  and  he 
would  have  avoided  stepping  into  it.  If  this 
were  the  only  interpretation  that  could  be 
put  npon  this  language,  or  if  it  were,  mani- 
festly, the  only  reasonable  one,  the  conclu- 
sion of  contributory  negligence  on  part  of 
plaintiff  was  warranted,  and  the  settled  law 
would  have  barred  a  recovery.    But  the  wit- 


ness says  positively  he  was  not  looking 
around  or  aI>out  him.  If  he  had  been  look- 
ing across  the  way,  or  grazing  up  at  the  stars, 
— that  is,  looking  around  or  about  him, — he 
certainly  would  not  have  been  exercising  the 
ordinary  care  required  of  a  foot  traveler. 
What  was  he  doing?  He  says,  "minding  my 
own  business."  That  business,  just  then, 
was  to  look  where  he  was  going,  and  that 
degree  of  care  Is  all  the  law  required.  But 
as  a  further  admission  of  negligence,  on 
which  the  judgment  of  the  court  Is  based,  he 
said  be  did  not  see  the  hole  until  he  fell  into 
It;  when  be  got  up,  lie  saw  It;  and  then  he 
could  see  it  by  looking  at  it  carefully.  This 
Is  the  Identical  experience  of  the  most  care- 
ful man  who  has  met  with  such  an  accident 
In  the  exercise  of  ordinary  care,  he  does  not 
see  a  peril,  otherwise  he  would  avoid  it.  He 
falls  into  an  excavation,  crawls  out  and  by 
looking  carefully,  with  all  his  senses  quick- 
ened by  the  mishap,  he  sees  and  realizes  the 
cause.  By  the  exercise  of  extraordinary  care 
before  the  accident  he  might  have  discover- 
ed that  which  was  not  ordinarily  observable. 
But  the  public,  walking  on  the  pavements  of 
a  large  city,  are  not  bound  to  exercise  ex- 
traordinary care.  Care  according  to  the  cir- 
cumstances is  all  the  law  enjoins.  They 
hove  the  right  to  assume  the  pavements  are 
reasonably  safe,  and  that  they,  by  the  or- 
dinary use  of  their  eyes,  at  an  ordinary  pace, 
can  safely  walk  on  them.  While  we  will  not 
undertake  to  say  the  Interpretation  put  npon 
plalntifiTs  testimony  by  the  learned  judge  of 
the  court  t)elow  was  clearly  a  wrong  one,  we 
are  of  opinion  It  was  not  clearly  the  only  one 
of  which  it  was  susceptible,  and  was  not 
clearly  the  right  one;  hence  the  evidence 
would  have  been  for  the  jury,  it  that  method 
of  trial  had  been  adopted,  and,  the  referee 
bavlng  been  substituted  for  the  Jury,  his  find- 
ing of  fact  Is  conclusive  on  defendant  Ely 
V.  Railway  Co.,  168  Pa.  St  233,  27  AO.  970. 
The  authorities  cited  by  appellee  are  un- 
questionably the  law,  but  they  do  not  touch 
the  question  on  which  the  case  turns.  No 
precedent  can  control  a  jury  or  referee  In 
determining  what  a  witness  means  when  he 
uses  language  warranting  distinct  and  oppo- 
site inferences.  They  must  determine  his 
meaning  not  only  from  bis  words,  but  from 
his  manner,  and  all  the  surrounding  circum- 
stances, and  find  whether  he  was  careful  or 
careless.  Therefore  the  judgment  Is  revers- 
ed, the  finding  of  fact  by  the  referee  adopt- 
ed, and  judgment  is  now  entered  for  plaintiff 
on  his  report 


In  re  WILHELM'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    July  16, 

1887.) 

ASSIOMMCST  TOR  CrBDITOBS— RlOBT  TO    IKTEREST 

— Hale  of  Pledge. 
1.  A  debtor  made  an  assignment  to  one  who 
held  his  note  secnred  by  certain  stocks  as  collat- 
eml,  and  a  jadgment  for  the  amount  of  the  note, 
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which  was  a  first  lien  on  his  estate.  The  cred- 
itor sold  the  stock  collateral.  Hrld,  that  on  sale 
of  the  stock,  which  it  held  as  pledgee,  and  not  as 
assignee,  it  was  bonnd  to  apply  the  proceeds  at 
once,  and  could  not.  after  converting  the  stock 
into  money,  hold  the  money  as  collateral,  and  al- 
low interest  to  run  on  the  notes. 

2.  On  sale  of  real  estate  by  the  assignee  dis- 
charged of  liens,  under  an  order  of  the  court, 
the  assignee  received  the  proceeds  in  trust  for 
the  lien  creditors;  the  balance  after  payment  of 
the  others  to  be  distributed  among  the  general 
creditors.  Held,  that  such  assignee  could  not  hold 
the  money  as  assignee  after  confirmation  of  the 
sale,  and.  as  creditor,  recover  interest  on  his 
debt  pending  distribution. 

Appeal  {rom  court  of  common  pleas,  York 
county. 

In  the  matter  of  the  estate  of  3.  8.  Wil- 
helm.  Isabel  S.  Wllhelm  and  Sarah  H.  C. 
WUhelm,  creditors,  appeal  from  an  allowance 
of  the  account  of  the  Commonwealth  Guar- 
antee, Trust  ft  Safe-Deposit  Company.  Re- 
versed. 

J.  W.  Latimer  and  Geo.  S.  Schmidt,  for  ap- 
pellants. Geo.  B.  Neff  and  Henry  0.  Nlles, 
for  appellee. 

FELL,  J.  The  facts  which  are  Important 
in  considering  the  guestl<Hi  raised  are  briefly 
these:  In  1893  J.  S.  WUhelm  made  an  assign- 
ment of  all  of  his  property  for  the  benefit  of 
bis  creditors  to  the  Commonwealth  Guaran- 
tee, Trust  &  Safe-Deposit  Company.  The 
trust  company  at  the  time  of  the  assignment 
held  his  promissory  note,  payable  on  demand, 
for  $15,000;  and,  as  collateral  security  for  Its 
payment,  it  held  certain  stocks,  and  a  Judg- 
ment for  $15,000,  which  was  the  first  lien  on 
his  real  estate.  The  company  sold  the  stock 
collateral,  and  realized  from  its  sale,  June  6, 
1S95,  the  sum  of  91,662.08,  which  was  applica- 
ble to  the  debt  secured  by  the  note.  As  as- 
signee it  s<dd  the  real  estate,  by  direction  of 
the  court,  discharged  of  the  lien  of  Judg- 
ments. The  sale  was  confirmed  September 
5,  1896,  and  the  amoimt  realized  was  more 
than  sufficient  to  pay  In  full  Its  Judgment  of 
$15,000,  with  interest;  and  the  balance  went 
in  part  payment  of  the  Judgments  of  the  appel- 
lants, who  were  subsequent  lien  creditors. 
The  company  made  no  application  of  the 
amount  received  from  the  sale  of  the  stocks, 
or  of  the  amount  realized  by  the  sale  of  the 
real  estate;  and  before  the  auditor  it  claimed 
and  was  awarded  interest  In  full  on  its  note 
to  the  date  of  distribution,  March  17,  1897. 
The  appellants,  who  are  subsequent  lien  cred- 
itors, concede  the  right  of  the  company  to  re- 
ceive full  payment  of  the  original  note;  but 
they  claim  that  the  amount  realized  from  the 
sale  of  the  stock  collateral  should  have  been 
credited  on  the  note  on  the  day  of  its  receipt, 
and  that  the  amount  applicable  to  the  pay- 
ment of  the  collateral  Judgment  should  have 
been  credited  on  the  note  on  the  day  of  the 
confirmation  of  the  sale  of  the  real  estate, 
thus  reducing  the  amount  of  the  original 
claim  <xi  those  dates,  and  stopping  the  mn- 
oiug  of  interest.   The  company  sold  the  stock 


held  as  collateral,  not  as  assignee,  but  w 
pledgee.  Its  power  under  the  terms  of  the 
pledge  was  to  sell,  and  to  ai^ly  the  procewls 
to  the  payment  of  the  note.  This  power  it 
exercised,  and  It  was  bound  to  apply  the  pro- 
ceeds at  once.  It  could  not,  after  converting 
the  stock  into  money,  bold  the  money  as  col- 
lateral, and  allow  interest  to  run  on  the  note 
The  power  to  sell  was  that  it  might  pay  the 
note,  and  when  it  sold,  and  received  the  mon- 
ey, its  claim,  to  that  extent,  was  extinguish- 
ed. The  real  estate  was  sold  discharged  of 
liens  by  the  assignee,  not  under  Its  general 
powers  as  assignee,  bat  by  virtue  of  an  order 
of  court  granted  in  panmance  of  the  proTl- 
Blona  of  the  act  of  February  17, 1876,  for  the 
Intorest  of  all  parties,  and  It  received  and 
held  the  proceeds  in  trust  for  the  lien  cred- 
itors. In  the  order  of  the  priority  of  their 
liens;  and,  secondly,  as  to  any  balance  after 
the  payment  of  liens,  for  the  general  credlt- 
<HS.  The  creditors  whose  liens  were  dischar- 
ged were  required  to  look  to  the  fnn<1,  and  In- 
terest on  their  claims  ceased  (m  the  date  of 
the  confirmation  of  the  sale.  Oarrer's  Ap- 
peal, 89  Pa.  St.  276;  Brownsville,  D.  ft  D. 
Bank's  Appeal,  96  Pa.  St.  347.  But  they 
were  entitled  to  their  money  on  the  confirma- 
tion of  the  sale  and  the  payment  to  the  as- 
signee. Brownsville,  D.  &  D.  Bank's  Appeal, 
supra.  The  whole  fund  realized  from  the 
sale  did  not  pass  to  the  assignee  to  await  the 
audit  and  the  order  of  distrlbntlMi  among  all 
the  creditors.  That  i>art  of  it  apportlonable 
to  liens  which  had  been  discharged  was  de- 
mandable  by  the  creditors  entitled  to  It.  This 
has  been  the  uniform  ruling  as  to  sales  under 
the  act.  In  the  opinion  in  Tomllnson's  Ap- 
peal, 90  Pa.  St.  2^.  It  is  said,  "The  payment 
of  so  much  of  the  purchase  money  as  win  be 
sufficient  to  satisfy  the  liens  devested  by  the 
sale  should  be  required  at  the  time  of  the  coa- 
flrmatlon  of  the  sale  or  soon  thereafter." 
And  in  Burkholder's  Appeal,  94  Pa.  St.  522. 
it  was  held  that,  where  time  had  been  glveo 
for  the  payment  of  the  installments  of  pur- 
chase money,  the  Interest  thereon  should  be 
divided  pro  rata  among  the  lien  creditors. 
The  later  act  of  June  10,  1861,  requires  the 
assignor  to  accept  the  receipt  of  a  lien  cted- 
Itor  who  may  become  a  purchaser  for  the 
amount  which  the  record  shows  him  entitled 
to  receive.  The  money  apportlonable  to  the 
collateral  Judgment  held  by  the  trust  com- 
pany was  received  by  it  in  1885.  It  was  pay- 
able to  it  as  a  lien  creditor  at  once.  There 
was  no  denial  of  the  validity  of  Its  Judg- 
ments, or  dispute  as  to  the  priority  of  Its  Uen. 
It  received  the  money  for  its  own  use.  and. 
as  a  trustee  for  -oil  of  the  creditors.  It  was  re- 
quired, in  their  interest,  to  apply  It  to  the 
discharge  of  its,  debt  at  once.  The  assign- 
ments of  errM  relating  to  this  subject  are  sus- 
tained. In  the  computation  of  interest  on 
the  claim  of  the  Commonwealth  Guarantee, 
Trust  ft  Safe-Deposit  Company,  the  amount 
received  by  it  from  the  sale  of  Bto<4t  h^d  as 
collateral,  and  ao  much  of  the  amount  receiv- 
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«d  from  the  sale  of  the  real  estate  as  was  ap- 
portlonable  to  its  collateral  jndgment,  should 
have  been  credited  as  of  the  dates  of  their 
receipt,  and  It  Is  now  directed  that  this  be 
done.  The  order  of  the  court  Is  reversed, 
and  It  Is  directed  that  distribution  be  made 
in  accordance  with  this  opinion. 


CARLISLE  GAS   &  WATER  CO.   et  aL   t. 
CARLISLE  WATER  CO. 

(Supreme  Court  of  Pennsylyania.     July  IS, 
1897.) 
Municipal  Corpoiiations— Watekwokkb. 
Where   a   borough,   as   authorized    by   the 
special  act  of  April  19,  1853,  incorportiting  a  wa- 
ter company,  took  stock  in  such  company,  and  ap- 
pointed three  persons  whOj  with  others  appointed 
bv  the  stockholders,  constituted  the  management 
thereof,  and  such  company  thereafter  constructed 
adequate  waterworks,  audi  works  are  within  Act 
1874,   §  34,   providing  tltat,   when   waterworlu 
"have  been  constructed  by  any  inunid^lity,"  oth- 
er waterworks  cannot  be  constructed  in  said  mu- 
nicipality without  the  consent  of  its  authorities. 

Appeal  from  court  of  common  pleas,  Cum- 
berland county. 

Bill  by  the  Carlisle  Gas  &  Water  Company 
and  William  Henderson,  Jr.,  a  taxpayer,  for 
himself  and  other  taxpayers,  against  the  Car- 
Hale  Water  Company,  for  an  injunction.  There 
was  a  decree  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

M.  K  Olmsted  and  J.  B.  Bamitz,  for  appel- 
lant. John  tS&ya  and  W.  F.  Sadler,  for  appel- 
lees. 

DEAN,  3.  The  parties  to  this  suit  are  not 
correctly  given  in  appellant's  paper  book  and 
history  of  the  case.  In  both,  the  plaintiff  and 
defendant  are  the  two  corporations;  and  the 
only  party  litigant,  while  in  fact  Joined  with 
the  Carlisle  Gas  &  Water  Company  as  plain- 
tiff. Is  a  taxpayer  of  the  borough  of  Carlisle, 
and  presumably  a  representative  of  other  tax- 
payers. Therefore  we  must  assume  that  the 
complainants  represent  both  the  private  and 
municipal  corporations'  intei-ests,  so  far  as  the 
latter  can  be  represented  by  one  of  Its  mem- 
bers, undispntably  acting  for  himself  and  oth- 
ers In  a  like  situation. 

The  court  below  enjoined  defendant  from 
occupying  the  streets  and  highways  of  the 
borough  without  the  consent  of  the  council,  on 
the  authority  of  White  v.  City  of  Meadvllle, 
177  Pa.  St  643,  35  Atl.  696,  and  Metzger  v. 
Borough  of  Beaver  Falls,  178  Pa.  St.  1,  35 
Atl.  1134.  Whether  this  issue  is  determined 
by  the  principles  announced  in  those  cases  de- 
pends on  the  facts.  If,  by  the  state  and  muni- 
cipal legislation,  under  which  the  Carlisle  Gas 
&  Water  Company  was  created  and  operated 
from  April  19,  1853,  the  date  of  its  incorpora- 
tion, down  to  October  3,  1895,  the  date  of  de- 
fendant's incorporation,  the  first-named  com- 
pany became  a  part  of  the  property  of  the 
municipality  for  the  performance  of  a  munic- 
ipal fnnctlon  specially  conferred  by  the  legis- 


lature, then  the  borough  must  be  deemed  to 
have  exercised  its  power,  as  concerns  a  supply 
of  water  to  the  public.  It  cannot  be  compell- 
ed by  mandamus  to  duplicate  municipal  ac- 
tion which  has  been  completely  performed 
once,  and  has  accomplished  and  is  accom- 
plishing Its  purpose.  We  do  not  intimate 
what  the  sovereign  power — ^the  commonwealth 
—might  authorize  a  suborJinate  territorial  divi- 
sion to  do,  or  enjoin  It  to  do,  in  this  particu- 
lar. We  speak  only  of  what  has  been  au- 
thorized up  to  this  time.  Under  the  act  of 
1851,  the  borough  had  authority  to  light  the 
streets,  and  provide  a  supply  of  water  for  the 
Inhabitants.  As  early  as  October  14,  1852, 
It,  by  authority  of  councils,  took  steps  to  pro- 
vide water.  A  committee  was  appointed, 
with  authority  to  employ  an  engineer  to  make 
surveys,  plans,  and  estimates  of  cost.  Noth- 
ing further  was  done  directly  by  the  borough 
for  six  months  thereafter.  On  April  19,  1853, 
the  Carlisle  Gas  &  Water  Company,  one  of 
plaintiffs,  was  incorporated  by  special  act  of 
assembly.  Section  12  of  that  act  provides: 
"That  it  shall  be  lawful,  and  the  borough  au- 
thorities may.  In  its  corporate  capacity,  sub- 
scribe for  any  number  of  shares  of  the  stock 
of  the  said  company,  and  to  enable  It  to  do 
so,  the  said  borotigh  is  hereby  authorized  to 
borrow  from  time  to  time  any  amount  of 
money  not  exceeding  the  amount  subserltied, 
and  to  pledge  their  property  and  franchises 
for  the  repayment  of  the  same,  and  if  the  said 
borough  of  Carlisle  shall  subscribe  and  take 
one-third  or  more  of  the  said  capital  stock 
which  shall  be  subscribed  for  the  completion 
of  the  said  work  or  works,  the  town  council 
of  the  said  borough  shall  annually  ai^Mlnt 
three  managers  of  the  said  company,  and  In 
that  event  the  election  of  all  other  stockhold- 
ers shall  be  confined  to  the  president  and  five 
managers,  and  other  stockholders  shall  alone 
have  power  to  vote  at  elections  and  meetings." 
About  three-fourths  of  the  voters  then  peti- 
tioned councils  to  subscribe  for  one-third  of  the 
capital  stock.  Accordingly,  by  ordinance  of 
June  2,  1853,  a  subscription  of  $25,000  was 
authorized,  on  the  condition  that  the  whole 
capital  stock  should  not  exceed  175.000,  or  be 
increased  so  that  the  borough  would  be  de- 
prived of  its  one-third  representation  in  the 
board  of  managers.  On  these  conditions,  the 
company  accepted  the  subscription.  A  presi- 
dent and  five  managers  were  elected  by  the 
company,  and  three  were  appointed  by  the 
borough  councils.  In  the  same  manner,  the 
board  has  since  (a  period  of  more  than  40 
years)  been  kept  up.  The  condition  on  which 
the  borough  subscription  was  made  has  been 
observed.  The  capital  has  not  been  Increased. 
By  the  charter,  the  power  of  the  company  to 
l)orrow  money  was  limited  to  $50,000.  When 
the  works  were  finished,  it  was  heavily  in 
debt,  and  without  credit.  In  this  state  of  af- 
fairs, the  borough  subscribed  for  ?35,000  more 
of  its  stock,  and.  In  payment.  Issued  to  the 
company  its  bonds  In  that  amount,  the  com- 
pany agreeing  to  provide  for  the  annual  in- 
Digitized  by  vjOOQIC 


822 


87  ATLANTIC   BEPOBTEB. 


(PiU 


tcrest  on  tbe  bonds,  and  secure  paxmcnt  of 
the  principal  by  a  mortgage  upon  Its  property 
and  franchise.  The  agreement  was  carried 
out.  The  company  provided  for  the  interest, 
and  paid  tbe  principal.  Then  the  borough  sur- 
rendered the  $35,000  of  stock.  As  Its  power 
to  Increase  its  capital  by  Issue  of  new  stock 
was,  under  Its  agreement  with  the  borough, 
limited  to  $75,000,  and  Its  power  to  borrow, 
under  the  law,  to  $50,000,  for  18  years,  the 
company  was  compelled  to  expend  nil  Its  net 
earnings  In  Improving  and  extending  Its 
works,  80  that  no  dividends  could  be  paid.  It 
follows  that  the  $25,000  Invested  by  the  bor- 
ough must  now.  equal  In  cost  more  than  double 
that  amount.  To  obtain  authority,  by  amend- 
ment of  Its  charter,  to  furnish  light,  the  com- 
pany.  In  18S8,  accepted  the  provisions  of  the 
new  constitution,  and,  to  carry  out  the  addi- 
tional power  and  purpose,  further  expenditure 
was  InTolred,  the  whole  sum,  from  the  begin- 
ning, amounting  to  $230,000.  The  capital 
stock,  however,  paid  In,  has  stood  at  $62,600, 
and  there  Is  a  debt  of  $48,000.  The  Increase 
In  cost  of  Improvements  has  been  provided  for, 
except  this  Indebtedness,  out  of  earnings. 
During  all  the  years  the  plant  has  been  oper- 
ated, the  borough's  representatives  on  the 
board  took  an  active  (often  an  initiatory)  part 
In  the  management,  voted  for  new  extensions 
for  reaching  the  public,  improvements  for  puri- 
fying the  water,  and  In  all  respects  acting 
with  the  authority  of  a  municipal  part  owner 
of  the  plant. 

The  act  of  1863,  Incorporating  the  company, 
authorizes  It  to  introduce  "into  the  borough 
af  Carlisle  a  sufficient  supply  of  gas  and  pure 
water."  The  borough  act  of  1851  empowered 
the  borough  "to  light  the  streets,  and  provide 
a  supply  of  water  tot  the  Inhabitants."  It  Is 
obvious,  from  tbe  facts  stated,  that  neither 
corporation  was  of  sufficient  financial  ability 
to  exercise  singly  the  power  conferred.  There- 
fore, under  the  legislation  designed  for  that 
purpose,  they  united  their  strength,  and  accom- 
plished fully  the  object;  for,  whatever  con- 
flict there  may  be  In  the  testimony,  tbe  decided 
weight  of  it  shows  that,  with  14  miles  of 
mains,  pipes,  pumping  stations,  and  filter 
plants,  the  public  have  a  sufficient  supply  of 
pure  water.  Such  a  combination  as  was  made 
in  this  instance.  In  the  absence  of  legislative 
authority,  would  have  been  ultra  vires  as  to 
both;  for  there  is  no  implied  authority  In  a 
municipal  corporation  to  share  its  government, 
by  regularly  elected  councilmen,  with  the  dl- 
j-ectors  of  a  private- corporation;  nor  in  a  pri- 
vate corporation,  whose  business  must  be  con- 
ducted by  the  directors  elected  by  the  stock- 
holders,  with  the  representatives  of  a  mu- 
nicipal corporation.  But  section  12,  before 
quoted,  of  the  water  company's  charter,  ex- 
pressly authorizes  this  hybrid  organization,  and 
operation  by  virtue  of  It  Under  the  act  of 
1851  and  its  supplements,  the  borough  could 
have  eiUier  constructed  its  own  waterworlcs,  or 
have  contracted  with  a  private  corporation  for 
a  supply  of  water.    Under  this  act  of  1853,  It 


Is  authorized  to  Join  a  private  corporation  in 
tbe  bushiess;  not  In  the  capacity  of  a  stock- 
holder alone,  its  power  and  representatioo 
thereafter  to  be  determined  by  a  majority  of 
the  stockholders,  but  it  is  given  for  the  future 
a  fixed  representation,  one-third,  not  subject  to 
change  by  the  two-thirds  majority;  and  this 
one-third,  or  three  managers,  are  not  to  be 
elected  by  the  whole  body  of  stockholders,  but 
are  to  be  appointed  by  the  municipality,  the  lat- 
ter to  have  no  vote  in  the  election  of  the  otber 
six.  We  admit,  if,  as  argued  by  the  learned 
counsel  for  appellant,  the  borough  bad  been 
merely  authorized  to  subscribe  for  stodc  hi  a 
private  water  company,  as  many  munlcipalitieii 
were,  about  that  time  and  prior  thereto,  au- 
thorized to  subscribe  toe  stock  in  railroads  and 
turnpikes,  that  mere  authority  would  not  have 
changed  the  character  of  the  corporation,  and 
made  it  a  mixed  municipal  and  private  one. 
But  here  there  was  more  than  auth<^ty  to  in- 
vest the  taxpayers'  money.  The  Investmert 
was  to  be  followed  by  municipal  government 
In  expenditure  and  management,  by  a  fixed  rpp- 
resentatlon,  appointed  by  the  municipality,  over 
which  appointment  the  stockholders  of  the  cor- 
poration had  not  the  least  control.  Neither 
could  the  municipality  exercise  any  control,  as 
stockholders,  in  the  appointment  of  tbe  other 
six  managers.  They  had  more  than  tbe  rights 
of  stockholders  In  the  appointment  of  three 
managers.  They  bad  none  whatever  in  the  ap- 
pointment of  the  other  six.  It  was,  apparent- 
ly, the  hitentlon  to  crefute  in  the  borough  as 
undivided  one-third  ownership  of  the  works. 
Clearly,  to  this  extent,  by  express  legislative 
authority,  they  were  borough  waterworks. 
But  whether  an  authorised  municipal  partner- 
ship In  waterworks,  or  an  authorised  municipal 
fractional  ownership  in  a  corporation  to  snpplf 
water  to  the  borough,  it  takes  this  water  com- 
pany out  of  the  list  of  exclusively  private  cor- 
porations, and,  to  a  certain  extent,  constitutes 
it  a  public  or  municipal  institution. 

The  defendants,  an  exclusively  private  corpo- 
ratton,  now  claim  the  right,  under  tbe  general 
corporation  act  of  1874,  to  also  supply  the  bor- 
ough of  Carlisle  with  water,  and  for  that  pta- 
pose  asserts  the  right  to  enter  upon  Its  streets 
and  alleys,  to  dig  trenches,  and  lay  Its  water 
mains  alongside  those,  laid  in  part,  at  a  large 
expense  to  the  taxpayers,  by  tbe  borou{^  it- 
self. Section  34  of  the  act  of  1874,  under 
which  defendant  Is  incorxwrated,  reads  as  tai- 
lows:  "That  nothing  In  this  section  contained 
shall  authorise  a  company  Incorporated  under 
the  provisions  of  this  act  to  construct  gas  or 
water  works  within  tbe  limits  of  any  munici- 
pality, when  gas  or  water  works  shall  have 
been  constructed  by  said  municipality,  wlthoot 
tbe  lawful  consent  of  the  authorities  thereof." 
The  n:ianifest  intention  of  this  provision  is  to 
protect  municipalities  that  have  expended  tbelr 
money  In  supplying  their  Inhabitants  with  wa- 
to:  from  the  destruction  of  such  investments 
by  competitive  corporations.  And,  even  if  the 
eiqjenditure  has  not  been  made  by  the  erection 
of  works  exclusively  under  municipal  coatrol. 
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the  contiibutlon  made  In  this  case,  in  the  man- 
ner and  under  the  authortty  giTen,  was,  to  the 
extent  ot  the  expenditure,- a  construction  of  mu> 
oicipal  waterworics.  The  case  is  therefore 
within  the  spirit  of  the  statute,  if  not  within 
the  exact  words,  and  Is  controlled  by  the  i»in- 
ciplee  laid  down  in  White  v.  City  of  Mead- 
Tllle  and  Metzger  t.  Borough  of  Bearer  Falls, 
supra;  and  the  decree  of  the  court  below 
shonld  be  affirmed.  It  is  afiOrmed  accordingly, 
at  costs  of  appellants. 


KE^a>AIiL  et  al.  t.  McGLURE  COKE  CO. 
(Sapreme  Court  of  Pennsylvania.     July  15, 1897.) 

COVBTS — JdKISDICTION— COMITT — ASSIONMBNT  rOR 

Bbrbfit  or  Ckeditobb — Bbtoppbl  to 

CONTSBT  ASSIONMBNT. 

1.  The  question  whether  %  creditor  residing  in 
Pennsylvania  is,  by  participation  in  an  assign- 
ment for  the  benefit  of  creditors  made  in  that 
state,  and  valid  under  its  laws,  estopped  to  pro- 
ceed against  lands  in  ottier  states  included  in  the 
assignment,  ou  the  ground  that  it  is  invalid  in 
such  states,  is  to  be  determined  by  the  Pennsyl- 
vania courts,  though  the  validity  of  the  assign- 
Doent  elsewhere  mvolves  the  lex  rei  sitae. 

2.  A  creditor  is  estopped  to  proceed  against 
lands  in  another  state  included  in  an  assignment 
for  tlie  tienefit  of  creditors,  on  the  ground  diat  the 
assigmnent  is  invalid  under  the  laws  of  such 
state,  where  be  took  port  in  consultations  of  cred- 
itors, with  the  assignee,  obtained  leave  to  except 
to  the  assignee's  account,  and  proved  his  claim. 

Appeal  from  court  of  common  pleas,  Leb- 
anon county. 

Bill  by  Henry  T.  Kendall  and  another,  as- 
signees of  Robert  H.  Coleman  and  wife  for 
the  benefit  of  creditors,  against  the  McClure 
Coke  Company.  There  was  a  decree  dissolv- 
ing a  preliminary  injunction  and  dismissing 
the  bill,  and  plaintiffs  appeal  Reversed,  and 
decree  directed. 

Grant  Weidman,  Jr.,  Geo.  F.  Baer,  and  John 
6.  Johnaon,  (or  appellants.  Thomas  H.  Capp 
and  Lewin  W.  Barringer,  for  appellee. 

DEAN,  J.  The  plaintiffs  are  assignees  of 
Robert  H.  Coleman,  who,  on  8th  August, 
1803,  made  a  general  assignment  for  the  ben- 
efit of  creditors.  An  appraisement  of  all  the 
assigned  estate  was  filed  in  Lebanon  county 
on  27tb  December,  1893.  It  amounted  to 
nearly  three  millions  of  dollars,  and  em- 
braced all  the  property  of  assignor  in  Penn- 
sylvania, also  considerable  real  estate  and 
personal  property  In  Savannah,  Oa.,  and 
Juclisonvllle,  Fla.  The  defendant,  the  Mc- 
Clure Colie  Company,  is  a  Pennsylvania  cor- 
poration, and  at  the  date  of  the  assignment 
was  a  creditor  of  the  assignor  in  the  sum  of 
$124,904.78.  Its  agent  attended  meetings  of 
the  creditors  held  after  the  assignment  to 
advise  with  the  assignee  as  to  the  manage- 
ment and  conversion  of  the  assets  into  cash 
for  the  benefit  of  the  creditors.  To  the  first 
account  filed  by  the  assignees,  the  defendant 
filed  exceptions,  whereupon  the  court  ap- 
pointed an  auditor  to  hear  the  exceptions, 
and  make  distribution  to  and  among  the  cred- 


itors. The  defendant  appeared  before  the 
auditor,  proved  its  claim,  and  was  heard  on 
the  exceptions  to  several  items  of  the  as- 
signees' account.  It  was  also  heard  by  the 
court  of  common  pleas  -of  Lebanon  county 
on  other  matters  touching  theassigned  estate. 
Defendairt  then,  while  proceedings  for  dis- 
tribution were  still  pending  in  Lebanon  coun- 
ty, commenced  suit  by  attachment  in  the 
courts  of  Georgia  and  Florida,  and  sought  to 
appropriate  In  payment  of  its  debts  land  ly- 
ing in  those  states,  and  embraced  in  the 
deed  of  assignment.  The  assignees  then  filed 
this  bin  to  restrain  defendant  from  further 
proceedingrs  in  those  courts,  on  the  ground 
that  by  becoming  a  party  creditor  to  the  as- 
signment in  Pennsylvania,  and  accepting 
benefits  thereunder.  It  was  estopped  from  in- 
stituting proceedings  ignoring  the  assign- 
ment in  other  Jurisdictions.  The  court  be- 
low awarded  a  preliminary  injunction,  which 
it  afterwards,  on  hearing,  dissolved.  BYom 
that  decree  we  have  this  appeal  by  plaintiffs. 
The  court  below  was  of  opinion  that  the 
deed  of  assignment  passed  title  to  the  as- 
signee to  all  the  personal  property  of  the 
assignor,  without  reference  to  its  location, 
because  it  is  well  settled  that  such 'property 
passes  by  the  law  of  the  domicile  of  the 
owner.  It  is  well  to  note  here  that,  although 
defendant  bad  seized  personal  property  on 
Its  attachment  In  Florida,  afterwards  It  form- 
ally released  it;  so  that  question  Is  not  a 
subject  of'  contention.  But,  as  to  the  attach- 
ments levied  on  land  In  those  two  states,  the 
defendant  contended  the  assignment,  al- 
though recorded  there,  was  not  executed  and 
recorded  In  conformity  with  the  laws  of 
those  states,  and  therefore  passed  no  title  to 
the  assignee,  thereby  leaving  the  real  estate 
subject  to  seizure  by  any  creditor  of  the  as- 
signor. The  court  below,  while  not  undertak- 
ing to  determine  the  validity  of  the  assign- 
ment and  record  in  Florida  and  Georgia,  nev- 
ertheless held  that  was  a  question  to  be  de- 
termined by  the  lex  rel  sltse,  and,  although 
the  assignment  was  good  in  the  state  of  its 
execution,  it  declined  to  determine  whether 
It  was  an  effective  conveyance  under  the 
laws  of  those  states,  believing  that  was  a 
question  properly  determinable  by  the  courts 
of  those  states.  We  are  of  opinion  that  un- 
der the  admitted  facts  the  rule  of  comity 
which  prompted  the  decree  was  carried  too 
far,  and  further  than  the  authorities  war- 
rant. For  our  present  purpose  it  may  be 
admitted  tlmt  the  deed  of  assignment  was 
not  executed  and  recorded  in  Florida  and 
Georgia  with  the  formalities  required  by 
the  statutes  of  those  states  to  make  It  ef- 
fective there;  but  that  is  not  the  question 
here.  The  assignor  Is  a  citizen  of  this  state, 
and  the  creditor  Is  a  Pennsylvania  corpora- 
tion. The  creditor  goes  out  of  this  state  to 
a  foreign  Jurisdiction  to  seek  an  advantage 
over  other  creditors  by  invalidating  an  as- 
signment of  property,  not  because  It  Is  not 
good  here,  but  because  It  Is  not  good  there. 
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If  It  succeed.  It  withdraws  that  mnch  prop 
erty  from  the  grasp  of  the  trustee  for  all 
the  creditors.  Further,  the  same  creditor  has 
presented  and  proved  its  claim  under  the  as- 
signment here,  embracing  the  very  property 
It  seeks  to  appropriate  in  the  foreign  Juris- 
diction; has  been  heard  on  every  question 
It  chose  to  raise  in  the  court  of  the  domicile. 
If  It  had  not  sought  the  Jurisdiction  of  our 
courts  to  enforce  Its  demand,  and  had  not 
made  itself  a  party  creditor  to  the  assign- 
ment, it  is  doubtful,  on  the  authorities, 
whether  comity  would  have  suggested  a  re- 
linquishment by  our  courts  of  Jurisdiction; 
for  the  subject-matter  of  the  litigation— the 
assignment— and  the  persons  of  the  litigants 
are  within  our  Jurisdiction.  We  do  not, 
however,  decide  this  point,  because  it  is  not 
necessary  to  a  decision  of  the  cause.  But, 
clearly,  whether  a  Pennsylvania  creditor,  un- 
der a  Pennsylvania  assignment,  has,  by  posi- 
tive unequivocal  acts  here,  estopped  itself 
from  denying  the  validity  of  the  assignment. 
Is  not  a  question  which  comity  demands 
should  be  referred  to  the  court  of  another 
state  for  adjudication.  What  slgnlflcance 
had  the  acts  of  defendants  here?  The  as- 
signment was  of  record.  It  purported  to  con- 
vey, and  did  convey,  under  the  Pennsylvania 
statute,  to  the  trustee  for  all  the  creditors, 
the  very  property  now  attached.  The  de- 
fendant had  both  constructive  and  actual  no- 
tice of  this.  It  takes  part  In  the  consultation 
of  creditors  with  the  assignee,  gets  leave  from 
court  to  file  exceptions  to  the  account  nunc 
pro  time,  and  presents  and  proves  Its  claim. 
Every  act  was  a  distinct  affirmation  that 
the  title  to  all  the  assigned  property  had  vest- 
ed In  the  trustee.  "Where  a  creditor  does 
an  act  affirming  the  assignment,  his  election 
Is  made,  and  he  is  estopped  from  afterwards 
impeaching  it"  Burke's  Estate,  1  Pars.  Eq. 
Cas.  470.  In  Gulterman  v.  Landis,  1  Wkly. 
Notes  Cas.  022,  the  court  below  ruled  that  by 
participating  in  creditors'  meetings  after  an 
assignment,  and  by  advising  with  the  as- 
signee, the  creditor  estopped  himself  from 
questioning  its  regularity;  and  this  decision 
was  affirmed  by  this  court  In  Groves  v. 
Elce,  148  N.  Y.  227,  42  N.  B.  664,  the  court 
says:  "By  such  conduct  I  think  the  plain- 
tiff estopped  himself  from  thereafter  setting 
up  the  invalidity  of  the  assignment  Having 
recognized  it  for  the  purpose  of  gaining  some 
advantage,  he  could  not,  in  conscience,  turn 
around,  and  assert  its  invalidity."  We  think 
it  clear  that  if  defendant  were  attempting  to 
question  the  validity  of  the  assignment  un- 
der the  laws  of  this  state,  it  would  be  held 
to  have  estopped  Itself  from  denying  It  by  its 
unequivocal  acts  affirming  it  Why,  if  the 
same  acts  estopped  the  creditor  here,  should 
be  not  be  estopped  from  denying  it  else- 
where? If  equity  would  close  his  mouth 
here,  his  mere  removal  to  another  Jurisdic- 
tion does  not  open  it  to  effect  the  snme  re- 
sult. It  is  Just  as  unconscionable  to  assert 
in  Georgia  the  invalidity  of  the  assignment 


as  to  assert  It  In  Pennsylvania.  But  it  is 
argued  by  appellee,  if  the  assignment  in 
Pennsylvania  cannot  pass  lands  la  other 
states  where  the  conveyance  does  not  con- 
form to  the  laws  of  the  sttns,  then  by  the 
assignment  the  property  is  not  subject  to  the 
claims  of  the  general  creditors,  and  the  de- 
fendant In  levying  his  attachment  upon  it 
Impairs  no  right  of  any  creditor  under  the 
assignment;  and,  further,  to  restrain  tiie  at- 
taching creditor  Is  to,  in  effect  decide  a  ques- 
tion of  foreign  law,  which  the  weight  of  an- 
thority  holds  should  be  decided  by  the  for- 
eign courts. 

As  before  noticed,  without  inquiry  as  to 
whether,  under  the  laws  of  Florida  and 
Georgia,  the  title  to  the  lands  in  those -states 
passed  to  the  assignee,  for  the  purposes  of 
this  case  we  assume  It  did  not;  but  this  cred- 
itor, by  the  most  signifloant  acts  and  asser- 
tions of  record,  averred  it  did  pass,  and  then 
took  all  the  beneiOt  possible  from  affirming 
the  validity  of  the  assignment  Whether  it 
passed  or  not,  it  cannot  now  say  it  did  not 
What  acts  on  the  part  of  a  corporation  cred- 
itor of  this  state,  under  an  assignment  here, 
shall,  in  equity,  constitute  an  estoppel,  is  a 
question  for  the  courts  of  this  state;  for  the 
creditor  voluntarily  made  itself  a  party  to 
the  assignment,— voluntarily  adopted  the  as- 
signee as  its  trustee  in  the  management  and 
conversion  of  the  very  assigned  property  It 
now  seeks  to  appropriate.  The  decree  of  the 
court  below  is  reversed,  and  it  is  directed 
that  an  injunction  Issue  against  defendant  re- 
straining It  from  further  prosecuting  Its  said 
attachments  and  suits  In  the  courts  of  Sa- 
vannah, G«.,  and  In  the  courts  of  Jackson- 
ville, Fla.,  and  from  doing  any  act  or  thing 
to  hinder,  delay,  or  Interfere  with  the  said 
assignees  In  the  control  and  management  of 
the  estate  and  effects  hereinbefore  described, 
and  from  In  any  way  seeing  to  procure  or  se- 
cure to  itself  any  greater  benefit  or  Interest 
out  of  said  estate  and  effects  than  shall  rep- 
resent Its  pro  rata  share  of  the  distribution  of 
the  estate  and  effects  of  Robert  H.  Ccrteman 
under  the  said  assignment  to  and  among  the 
creditors  entitled  thereto.  It  is  further  or- 
dered that  appellee  pay  the  costs. 


MILLER  V.  LEHIGH  COUNTY. 

(Supreme  Court  of  Pennsylvania.    July  18^ 

1897J 

i'ARTiM— Waivbr— TassPAss  Axn  Cass— Distme- 

TION. 

1.  Where  one  was  bron^t  in  as  a  party  by 
alias  summons  duly  served,  and  appeared  tu 
counsel,  and  pleaded  to  issue,  though  undo:  pro- 
test and  went  to  trial  on  the  merits,  he  could  not 
afterwards  claim  that  he  was  not  duly  a  party, 
and  Imund  by  the  proceedings. 

2-  Since  the  procedure  act  of  Alay  25,  1S87  (P. 
L.  271),  has  abolislicil  all  distinctions,  so  fir 
as  tliey  relate  to  procedure  between  trespass  airf 
cose,  there  may  be  a  recovery  in  trespass  asain«» 
a   county    (or   damages   resulting    to   plaintiff's 
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property  from  the  relsing  of  the  grade  of  a  high- 
way in  front  thereof  in  mnking  apin-oachea  to  a 
county  bridge. 
Mitchell,  J.,  dissenting, 

AppeaJ  from  court  of  common  pleas,  Le- 
high county. 

Trespass  by  Sarah  A.  Miller  against  the 
Allentown  &  Bethlehem  Rapid-Transit  Com- 
pany and  others  to  recover  damages  result- 
ing to  plaintifC's  property  from  the  raising 
of  the  grade  of  the  highway  In  front  thereof 
in  making  approaches  to  a  bridge  built  by  de- 
fendant Lehigh  county.  From  a  Judgment 
In  favor  of  plaintifT  against  the  county,  the 
latter  appeals.    Affirmed. 

In  the  court  below  this  was  originally  an 
action  of  trespass  against  the  Allentown  & 
Bethleihem  Haplid-TraneH  Company  atone  to 
recover  damages  for  injury  to  plaintifTs 
property.  On  March  16^  1895,  an  affidavit 
-was  filed  that  a  mistake  was  made  in  the 
bringing  of  the  suit  in  the  names  of  the  par- 
ties defendant,  and  the  court  then  allowed 
tbe  record  to  be  amended  by  adding  the  Le- 
high Valley  Railroad  Company,  the  county 
of  Lehigh,  and  the  township  of  Whitehall  as 
co-defendants  with  the  said  Allentown  & 
Bethlehem  Rapid-Transit  Company,  and  an 
alias  summons  issued  against  the  parties  so 
made  co-defendants,  and  which  was  duly 
served  npon  them.  A  new  statement  of 
cause  of  action  was  then  filed,  and  a  rule  to 
plead  entered,  and  all  the  defendants  pleaded 
under  protest.  At  the  trial,  under  the  direc- 
tion of  tbe  court,  a  special  verdict  was  found 
by  the  Jury,  setting  forth  all  the  essential 
facts. necessary  for  the  determination  of  the 
questions  of  law  raised  In  this  case.  Upon 
this  special  verdict  the  court  afterwards,  on 
motion  and  after  argument,  on  January  6, 
1896,  ordered  Judgment  to  be  entered  In  fa- 
vor of  the  plaintiff  and  against  the  county 
of  Lehigh  for  tbe  amount  of  damages  found 
by  the  Jury,  but  providing  specially  that  the 
plaintiff  should  not  recover  costs  incurred 
prior  to  the  issuing  to  the  said  alias  sum- 
mons, and  for  serving  said  alias  summons 
only  on  the  county  commissioners.  At  the 
trial  the  court  Instructed  the  Jury  that  the 
plaintiff,  under  the  evidence,  could  not  re- 
cover against  any  of  tbe  defendants  except 
tbe  county  of  Lehigh,  and  the  case  was  sub- 
mitted to  the  Jury  against  the  county  alone. 
Counsel  for  the  county  requested  the  court 
to  instruct  the  Jtuy  that,  under  tbe  evidence 
and  tbe  pleadings,  there  could  be  no  recov- 
ery against  the  county,  which  was  refused. 

After  tbe  county  had  been  brought  in  as  a 
party,  plaintiff  filed  the  following  new  state- 
ment of  cause  of  action,  to  wit:  "Sarah  A. 
Miller,  the  above-named  plaintiff,  by  John 
Rupp,  her  attorney,  complains  of  the  above- 
named  defendants,  which  were  summoned 
to  answer  the  plaintiff  of  a  plea  of  trespass, 
and  says  that  the  said  defendants.  Jointly 
and  severally,  heretofore,  to  wit  on  or  about 
the  Ist  day  of  January,  A.  D.  1893,  and  on 
divers  other  days  and  times,  both  before  and 


since  that  date,  and  up  to  tbe  time  of  tbe 
bringing  of  the  above  suit,  at  the  county 
aforesaid,  by  and  through  their  officers, 
agents,  superintendents,  supervisors,  com- 
missioners, servants,  and  employes,  with 
force  and  arms,  broke  and  entered  the  close 
of  the  plaintiff,  of  which  the  plaintiff  was 
then  and  there  seised  and  possessed,  tbe 
said  close  being  a  messuage,  tenement,  and 
tract  of  land  situate  in  the  township  of 
Whitehall,  county  of  Lehlgb,  and  state  of 
Pennsylvania,  bounded  on  the  east  by  the  riv- 
er Lehigh,  on  the  west  by  Lehigh  avenue,  on 
tbe  south  by  land  now  or  late  of  James  Ful- 
ler, and  on  the  north  by  a  public  road  known 
as  'Bridge  Street,'  and  then  and  there  took 
forcible  and  actual  possession  of  the  said 
messuage,  tenement,  and  tract  of  land,  being 
tbe  close  aforesaid,  and  from  that  time,  and 
up  to  tbe  time  of  the  bringing  of  this  «ult, 
bave  held  and  kept,  and  still  do  bold  and 
keep,  actual  and  forcible  possession  of  the 
said  land,  and  then  and  there  did  build,  con- 
struct, and  maintain,  and  still  do  maintain, 
on  the  same,  railroad  tracks,  walls,  embank- 
ments, buildings,  and  other  structures  for 
the  use  and  operation  of  railroads  and  run- 
ning electric  railroad  cars  thereon,  and  hith- 
erto have  prevented  and  deprived,  and  still 
do  prevent  and  deprive,  the  plaintiff  from 
the  use,  occupancy,  possession,  and  enjoyment 
of  the  said  messuage,  tenement,  and  tract 
of  land,  being  the  close  aforesaid,  in  as  full, 
free,  and  uninterrupted  a  manner  as  she  had 
a  right  to  hold,  occupy,  and  possess  the  same, 
and  other  wrongs  to  the  plaintiff  then  and 
there  did,  to  the  great  damage  of  the  plain- 
tiff, to  wit,  the  sum  of  fifteen  thousand  dol- 
lars. And  the  said  plaintiff  further  com- 
plains of  the  said  defendants,  and  says  that 
the  said  defendants,  on  or  about  the  Ist  day 
of  January,  A.  D.  1S03,  and  on  divers  other 
days  and  times  before  and  since  that  date, 
and  up  to  the  time  of  the  bringing  of  this 
suit  at  the  county  aforesaid,  with  force  and 
arms,  by  and  through  their  officers,  agents, 
superintendents,  supervisors,  commissioners, 
servants,  and  employes,  the  close  hereinbe- 
fore described,  being  the  said  messuage,  tene- 
ment, and  tract  of  land,  did  break  and  enter 
with  horses,  carts,  wagons,  shovels,  picks, 
spades,  and  other  implements  and  ma- 
chinery, and  did  haul  and  carry,  throw  and 
deposit,  upon  said  messuage  and  tract  of 
land,  large  quantities  of  earth,  stone,  gravel, 
cinder,  and  other  foreign  substances,  and 
then  and  there  did  fill  up  the  same,  and 
throw  up  large  and  high  embankments  on 
the  northern  and  western  parts  of  said  mes- 
suage and  tract  of  land,  and  thereby  did,  to 
a  very  great  extent,  destroy  and  depreciate 
the  value  of  a  certain  valuable  dwelling 
house  theretofore  being  thereon  and  erected 
upon  said  messuage  and  tract  of  land,  and 
render  the  same  uninhabitable,  whereby  said 
messuage,  tenement,  and  tract  of  land,  be- 
ing the  close  hereinbefore  described,  became 
greatly    depreciated    in    value,   and   othitt 
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wrongs  to  the  plaintiff  then  and  there  did, 
to  the  great  damage  of  the  plaintiff,  to  wit, 
the  sum  of  fifteen  thousand  dollars.  And  the 
said  plaintiff  further  complains  of  the  said 
defendants,  and  says  that  the  said  defend- 
ants heretofore,  to  wit,  on  or  about  the  Ist 
day  of  January,  A.  O.  189B,  and  on  divers 
other  days  and  times,  before  and  since  that 
date,  and  up  to  the  time  of  the  bringing  of 
this  suit,  at  the  county  aforesaid,  with  force 
and  arms,  by  their  officers,  agents,  superin- 
tendents, commissioners,  supervisors,  serv- 
ants, and  employes,  filled  up,  elevated,  and 
raised  the  grade  and  bed  of  the  public  road 
or  highways  running  along  the  northern  and 
western  sides  of  the  plaintifTs  messuage  and 
lot  or  piece  of  ground,  being  the  premises 
and  close  hereinbefore  mentioned  and  de- 
scribed, and  also  the  grade  of  the  county 
bridge  across  the  river  Lehigh  at  that  point, 
the  said  pnbllc  roads  and  highways  t>eing 
known  respectively  as  'Bridge  Street'  and 
'Lehigh  Avenue,'  and  by  so  filling  up,  elevat- 
ing, and  raising  the  grades  of  said  respective 
streets  or  highways,  and  of  said  county 
bridge  across  the  river  Lehigh,  and  changing 
the  grades  thereof  from  the  grades  thereof 
theretofore  established  by  law,  raised  a  high 
embankment  along  and  upon  the  northern 
and  western  sides  of  the  plaintiffs  messuage 
and  lot  of  ground,  being  the  premises  afore- 
said, and  filled  and  threw  In  and  upon  the 
said  premises  of  the  said  plaintiff  large  qnan- 
titles  of  stone,  earth,  ground,  and  other  for- 
eign substances,  the  raising  and  throwing 
up  of  said  embankments,  and  raising,  elevat- 
ing, and  changing  of  the  grades  of  said  re- 
spective public  streets  and  highways,  to  wit. 
Bridge  street  and  Lehigh  avenue,  and  of 
said  county  bridge  across  the  river  Lehigh, 
from  the  grade  theretofore  established  by 
law,  and  filling  up  said  streets  or  highways, 
being  permanent  structures,  whereby  ingress 
and  egress  to  and  from  said  premises  of  the 
plaintiff,  being  the  premises  aforesaid,  and 
the  said  pnbllc  streets  or  highways,  has  been 
interfered  with  and  destroyed,  and  the  prop- 
er drainage  of  the  water  on  said  streets  or 
highways  has  been  Interfered  with  and  de- 
stroyed, and  the  water  from  the  same  Is 
forced  and  drained  into  and  upon  the  prem- 
ises of  the  said  plaintiff,  being  the  premises 
aforesaid,  whereby  the  said  defendants,  by 
the  several  injuries  and  trespasses  hereinbe- 
fore complained  of,  did,  to  a  very  great  ex- 
tent, injure,  destroy,  and  depreciate  the  value 
of  the  plaintiffs  premises,  being  the  said 
messuage  and  lot  of  ground,  and  the  dwell- 
ing house  and  other  buildings  thereon  erect- 
ed, hereinbefore  mentioned  and  described, 
and  other  wrongs  then  and  there  did,  to  the 
great  damage  of  the  plaintiff,  to  wit,  the 
sum  of  fifteen  thousand  dollars.  And  the 
said  plaintiff  says  that,  by  the  several 
wrongs  and  Injuries  herein  alleged  to  have 
been  done  to  her  by  the  defendants,  she,  the 
sold  plaintiff,  has  sustained  great  damage, 
to  wit,  the  sum  of  fifty  thousand  dollars, 


for  the  recovery  of  which,  with  costs,  this 
suit  is  now  brought." 

The  assignments  of  error  are  as  follows, 
viz.:  "First.  The  court  erred  In  overruling 
the  first  point  of  the  county  of  Lehigh,  as 
follows:  'Under  all  the  evidence,  the  verdict 
must  be  in  favor  of  the  defendant  the  coun- 
ty of  I<ehigh.  Answer.  Negatived.'  Second. 
The  court  erred  in  overruling  the  fourth 
IMint  of  the  county  of  Lehigh,  as  follows  .- 
There  was  no  evidence  of  any  Joint  liability 
or  tort,  and  the  defendant  the  county  of  Le- 
high being  simply  added  and  brought  In 
after  the  Inception  of  the  suit,  there  can  be 
no  verdict  against  the  said  county  of  I«blgb. 
Answer.  Negatived.'  Third.  The  court  erred 
In  charging  the  Jury  as  follows:  'A  ques- 
tion has  been  raised  before  the  court,  and 
the  ruling  of  the  court  has  been  requested,  as 
to  whether  in  this  action  there  can  be  a  re- 
covery agralnst  the  county  of  Lehigh  because 
the  county  of  Lehigh  was  not  sued  in  the 
beginning,  and  l>ecause  the  transit  company 
was  sued  for  what  would  have  been  an  un- 
lawful act  on  Its  part  if  It  had  done  what 
was  alleged,  to  wit,  the  filling  up  and  the  en- 
tering on  the  plaintiff's  property.  This  point 
we  decide  against  the  county,  and  we  in- 
struct you  that  If  the  plaintiff  has  suffered 
Injuries  by  reason  of  that  which  you  can 
consider  on  that  point  you  can  find  against 
county  of  Lehigh.  I  instruct  yon  that  there 
can  be  no  finding  here  against  the  transit 
company,  nor  against  the  township,  nor 
against  the  Lehigh  Valley  Baihmid.  The 
county  of  Lehigh  before  verdict  excepts  to 
the  charge  of  the  court  and  the  answers  to 
points,  and  for  it  a  bill  is  sealed.' " 

G.  J.  Erdman  and  Thos.  F.  Dlefenderfer,  for 
appellant.  John  Rupp  and  Marcus  C.  L.  Kline, 
for  appellee. 

ORBBN,  J.  The  learned  counsel  for  the  ap- 
pellant, with  entire  candor,  concede  that  if  the 
plaintiff  suffered  damage,  and  had  brought  an 
action  of  case  instead  of  an  action  of  tres- 
pass, the  county  would  be  responslUe.  This 
was  certainly  ruled  by  this  court  in  Chester 
Co.  V.  Brower,  117  Pa.  St  647,  12  AtL  677. 
But  they  contend  that  no  recovery  can  be  had 
In  an  action  of  trespass,  and  they  compIaiD 
that  the  county  was  brought  In  by  way  of 
amendment,  not  having  been  made  a  party 
at  the  Inception  of  the  suit  So  far  as  the 
amendment  as  to  parties  is  concerned,  it  Is  not 
before  us,  because  no  assignment  of  error  hu 
been  made  on  that  ground.  But  the  oonnty 
was  brought  in  by  means  of  an  alias  summons 
duly  served,  and  apiteared  by  counsel,  and 
pleaded  to  issne,  and  went  to  trial  on  the 
merits.  Thereafter  it  could  not  be  claimed 
that  the  county  was  not  duly  a  party  and 
bound  by  the  proceedings.  We  do  not  om- 
cede  that  the  amendment  was  not  properly 
granted,  but  It  Is  not  necessary  to  discuss  the 
question,  for  the  reason  above  stated.  The 
only  matter  seriously  discussed  by  the  app^ 
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lant  Is  the  right  to  recover  In  the  present  form  | 
of  action.  It  must  be  conceded  that  there 
would  have  been  much  force  In  the  appellant's 
contention  prior  to  the  passage  of  the  proce- 
dure act  of  May  25. 1887  (P.  L.  271),  abolishing 
all  distinctions  between  trespass  and  case. 
But  In  the  case  of  Duffleld  t.  Rosenzwelg,  144 
Pa.  St  620,  23  AtL  4.  we  held  that  the  effect 
of  the  act  of  1887  was  to  abolish  the  distinc- 
tions between  these  actions,  and  that  a  recov- 
ery might  be  had  in  either  form.  Mr.  Justice 
Clark,  delivering  the  opinion,  said:  "We  are 
of  opinion  that  perhaps  an  action  of  trespass, 
technically  so  called,  could  not  liave  been 
maintained,  but  by  the  act  of  May  25,  1887 
(P.  Ii.  271),  the  distinctions  theretofore  exist- 
ing between  actions  of  trespass,  trespass  on 
the  case,  and  trover,  so  far  as  they  relate  to 
procedure,  were  abolished,  and,  although  the 
plaintiff's  statement  sets  forth  his  claim  as  in 
trespass,  we  cannot,  in  -view  of  the  provtsiona 
of  the  statute,  distinguish  in  the  form  of  the 
procedure  one  from  the  other.  If  the  facts 
establish  his  right  to  recover  in  either  form, 
therefore,  he  is  entitled  to  Judgment"  It  is 
true  In  the  present  case  the  action  Is  in  tres- 
pass, but  the  injury  is  consequential,  and 
therefore  at  common  law  the  remedy  should 
have  been  in  case.  But  the  act  of  1887  was 
Intended  to,  and  did,  effect  a  radical  change  In 
the  common  law  upon  this  subject,  and,  as 
held  in  the  above^iited  case,  a, recovery  may 
be  had  in  the  action  of  trespass,  although  the 
injury  sustained  was  formerly  remediable  only 
In  case.  As  to  the  fact  and  quantum  of  the 
injury,  the  verdict  is  conclusive.  The  assign- 
ments of  error  are  not  sustained.  Judgment 
afflrmed. 

MITOHBLL,  J.  (dissenting).  I  am  unable  to 
concvir  In  this  Judgment  It  sanctions  a 
change  which  is  not  an  amendment  at  all,  bnt 
a  substitution  of  a  new  cause  of  action  against 
a  new  party— a  perversion  of  the  statutes  of 
amendment  going  far  beyond  any  precedent 
however  liberal.  It  Is  no  answer  to  say  that 
tbe  county  appeared,  and  thereafter  Is  estop- 
ped from  denying  that  it  was  a  proper  party. 
It  had  no  choice  in  tbe  matter.  It  was  serv- 
ed with  an  alias  summons,  and  pleaded  under 
protest  after  the  court  had  overruled  its  ob- 
jection to  being  made  party  by  the  so-called 
amendment  These  facts  appear  on  the  face 
of  the  record,  and  are  brought  before  ns  by 
tbe  second  assignment  of  error.  The  appel- 
lant may  be  liable  for  damage  done  to  plain- 
tiff, bnt  that  fact  should  be  ascertained  by  a 
proper  action  properly  brought  against  it 


JACKSON  et  al,  v.  PHILADEI^PHIA  TRAO- 
nON  CO. 
(Supreme  Oonrt  of  Pennsylvania.    July  15, 
1897.) 
Railroads  —  Ihjurt  to  Passsnosr  —  Evidp.ncb. 
In  an  action  for  injuries  to  a  woman  by  fall- 
ing from  an  open  street  car,  tlie  evidence  for 


plaintiff  was  tiiat  the  car  collided  with  a  cart,  and 
passed  on  rapidly,  not  lielng  under  control,  and 
that  after  it  had  gone  about  230  feet,  and  the 
speed  had  been  slackened,  plaintiff  fell  from  the 
side  of  the  car;  there  being  no  evidence  of  any 
jerk  of  the  car,  or  other  cause  for  her  fall.  For 
defendant  two  passengers  testified  that,  just  be- 
fore she  fell,  plaintiff  was  standing,  though  she 
had  been  warned  to  keep  her  seat.  Held,  that  a 
binding  instruction  for  defendant  should  have 
been  given. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Actions  by  Abble  B.  Jackson  and  by  George 
M.  .Jackson,  her  husband,  against  the  Phila- 
delphia Traction  Company,  for  personal  in- 
juries to  said  Abble  B.  Jackson,  which  ac- 
tions were  consolidated.  Judgment  on  a  ver- 
dict for  plaintiffs,  and  defoidant  appeals.  Re- 
versed. 

At  Nineteenth  and  Walnut  streets,  a  block 
or  two  before  the  car  reached  the  scene  of 
the  accident,  the  motorman  got  off  the  car— 
an  open,  summer  one— to  turn  a  switch,  and  a 
carriage  ran  over  his  foot.  There  was  no  evi- 
dence who  was  to  blame  for  this  occurrence. 
He  stepped  back  again  upon  the  car,  and, 
when  asked  whether  he  was  hurt,  replied  to 
both  the  conductor  and  a  sergeant  of  police, 
who  was  upon  the  front  platform,  "Oh,  noth- 
ing serious,"  and  went  on.  At  Twentieth 
street  the  plaintiff  got  on.  Just  afterwards 
tbe  motorman  sank  down  on  his  knees,  over- 
come by  pain.  The  conductor  stopped  the 
car,  and  In  a  moment  the  motorman  revived. 
He  then  went  on  again.  As  the  car  ap- 
proached Twenty-Second  street  and  the  curve 
leading  around  to  the  north  upon  that  street, 
the  motorman  fainted,  and  fell  upon  the  front 
platform.  A  cart  coming  south  on  Twenty- 
Second  street  was  Just  crossing  the  track. 
This  the  car  struck,  throwing  it  out  of  the 
way,  throwing  the  sergeant  of  police  off  the 
car,  and  also  bending  the  controller.  The  car 
was  then  stopped  by  the  conductor.  In  the 
effort  to  stop  It,  he  had  first  made  his  way  to 
the  front  platform,  and  had  there  been  una- 
ble to  stop  tbe  car  because  of  the  bent  con- 
troller. He  had  then  rushed  back  to  the  back 
platform  and  pulled  off  the  trolley  pole,  stop- 
ping the  car  In  less  than  a  block.  The  plain- 
tiff was  then  seen  lying  In  the  street  a  few 
feet  back  of  where  the  car  stopped. 

Thomas  Learning,  for  appellant  A  W. 
Horton,  for  appellees. 

GREEN,  J.  The  body  of  Mrs.  Jackson 
was  fotmd  lying  on  the  street  at  the  intersec- 
tion of  Sansom  and  Twenty-Second  streets, 
Philadelphia,  where  the  accident  occurred, 
and  it  was  there  that  she  fell  from  the  car. 
This  was  testified  to  by  her  husband,  who 
was  riding  in  an  express  wagon  on  Sansom 
street,  west  of  Twenty-Second,  and  about  75 
feet  distant  when,  as  the  car  passed  up  on 
Twenty-Second,  crossing  Sansom,  he  saw  a 
woman  fall  from  the  car.  This  Is  what  he 
said:  "I  saw  the  car  coming  at  full  speed, 
and  about  the  center,  as  near  as  I  could  Judge, 
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of  Sansoin  street,  I  s&vr  a  lady  go  out  the 
Bide;  and  Mr.  Rothfus»,  that  was  sitting  on 
the  seat  alongside  of  me,  says  to  me,  'Look  at 
that  woman  go  out  of  the  car.'  1  says,  'Yes; 
she  has  got  a  bad  faU.'  •  •  •  Q.  What 
did  you  see?  A.  I  saw  the  lady  go  out  of 
the—  fall  out  of  the  car  sideways.  •  •  • 
1  saw  the  car  going  up  Twenty-Second  street, 
north  on  Twenty-Second  street,  at,  I  should 
Judge,  at  about  its  full  speed,  and  I  saw  a 
woman  fall  out  of  the  car  on  the  east  side." 
Peter  Rothfuss,  who  was  with  Jackson  in  the 
express  wagon,  said:  "I  was  sitting  on  the 
front  of  the  wagon,  and  was  looking  towards 
Twenty-Second  street,  and  I  saw  the  car  fly- 
ing past,  and,  as  It  did,  I  says,  'Look  at  that 
car;  there  goes  a  lady  out';  and  I  saw  the 
lady  falling  towards  the  eastern  side  of  the 
street"  There  was  some  other  evidence  to 
the  same  effect,  which  it  is  not  necessary  to 
repeat  So  ttiat  it  was  pi-oved  by  the  plain- 
tiCTs  witnesses,  and  denied  by  none,  that  the 
place  where  Mrs.  Jackson  fell  from  the  car 
was  at  the  Intersection  of  Sansom  and  Twen- 
ty-Second  streets,  and  that  must  be  taken  as 
an  established  fact  This  I>eing  so,  it  is  also 
a  demonstrated  fact  that  she  was  not  thrown 
from  the  car  by  the  collision  of  the  car  with 
the  cart  and  mule,  which  occurred  at  the 
curve  from  Walnut  street  into  Twenty-Sec- 
ond street.  It  was  admitted  on  the  trial  that 
the  distance  from  Walnut  street  to  Sansom 
street  is  230  feet  The  car  traveled  that  dis- 
tance over  a  straight  track,  without  any  ob- 
struction or  collision  of  any  kind,  until  It  was 
stopped  above  Sansom  street  at  about  one- 
third  of  the  distance  between  that  street  and 
Chestnut,  the  whole  distance  between  those 
streets  being  also  230  feet  The  contention 
that  the  plaintiff  Mrs.  Jackson  was  thrown 
off  the  car  by  the  sudden  stop  is  entirely  un- 
tenable, because  she  fell  off  before  the  car 
stopped,  while  It  was  stIU  in  motion.  The 
witness  Thomas  Smith  testliled  that  he  step- 
ped of(  the  car  Just  at  Sansom  street,  while 
It  was  still  In  motion,  and  Just  as  he  stepped 
off  he  heard  a  crash  of  brealdng  glass,  and, 
looking  around,  saw  the  plaintiff  lying  In  the 
street.  The  car  was  then  going  at  moderate 
speed,  and  stopped  above  Sansom  street,  as 
before  stated.  The  Injury  to  Mrs.  Jackson 
was  due  solely  to  her  falling  or  moving  from 
the  car.  The  only  witnesses  examined  for 
the  plaintiff  as  to  her  falling  from  or  leaving 
the  car  were  herself,  her  husband,  and  Peter 
Rothfuss,  who  was  with  her  husband.  She 
testified  that  she  knew  nothing  about  It;  that, 
the  next  thing  she  knew  after  the  collision, 
she  was  lying  In  the  street,  and  some  one 
asked  her  If  she  was  hurt.  The  witness 
Rothfuss  was  asked:  "Q.  State  all  that  you 
observed  In  reference  to  the  woman  from  the 
time  you  first  saw  the  car  until  the  accident 
had  happened.  A.  I  Just  merely  saw  the 
lady  falling  out  of  the  eastern  side  of  the  car, 
and  the  basket  going  In  the  middle  of  the 
track,  and  the  bottles  broke.  She  had  a  bas- 
ket, and  I  saw  the  basket  falling  down,  and 


her  after  it"  Her  husband  testified  as  be- 
fore stated,  and.  In  substance,  his  testtmony 
was  the  same  as  that  of  Rothfuss.  No  oth- 
er witnesses  examined  for  her  saw  the  fall, 
or  saw  her  at  all  on  the  car.  Upon  all  the 
testimony  on  her  behalf,  there  is  nothing  to 
show  how  her  falling  from  the  car  was  in- 
duced, or  wliy  she  fell.  On  the  part  of  the 
defendant  however,  there  were  two  witness- 
es, both  of  them  passengers,  who  saw  her 
after  the  collision,  and  before  the  fall,  and 
at  the  instant  before  the  fall.  One  of  them 
(Thomas  Smith)  was  asked:  "Q.  At  what 
time.  If  at  any  time,  did  yon  see  this  lady 
who  was  finally  injured?  A.  When  I  was 
standing  on  the  footboard,  I  looked  towards 
the  rear  of  the  car,  and  saw  this  lady  stand- 
ing up  between  two  seats,  standing  on  the 
floor  of  the  car,  with  a  market  basket  on  her 
arm.  Q.  And  what,  if  anything,  did  you  aay, 
or  did  you  hear  anybody  else  say,  to  her,  be- 
tween Walnut  and  Sansom  streets?  A.  I 
heard  somebody  warn  her,— tell  her  to  sit 
down,  to  keep  her  seat.  Q.  What  did  she  do, 
If  anything,  that  you  observed,  after  that? 
A.  After  that,  I  faced  forward,  and  stepped 
off  into  the  street  Just  as  my  foot  touched 
the  street,  I  heard  a  crash  behind  me,  looked 
around,  and  the  lady  was  in  the  street  with 
her  basket  lying  in  the  street  Q.  A  crash 
of  what?  A.  A  crash  of  breaking  glass." 
The  other  witness,  William  R.  McAdam,  al- 
so a  passenger,  was  asked:  "Q.  Did  you  see 
this  lady,  the  plaintiff  here,  or  any  other  la- 
dies  on  that  car,  do  any  particular  thing?  A. 
I  saw  a  lady  In  front  of  me,  and  after  we 
passed  the  comer  of  Chestnut—  Q.  Walnut 
street?  A.  Twenty -Second  and  Walnut  streets. 
I  think  the  lady  was  standing  up.  Q.  What 
did  she  do?  A.  I  did  not  take  any  particu- 
lar notice  at  that  time.  Q.  What  did  you 
see  her  do  afterwards?  A.  I  did  not  see  her 
do  anjrtlilng.  I  was  not  watching  her  then. 
Q.  What  part  of  the  car  was  she  standing 
on?  A.  Immediately  In  front  of  her  seat  It 
seemed  as  If  she  had  Just  raised  up.  Q.  Did 
you  notice  anything  about  a  t>8sket  or  any- 
thing that  she  had?  A.  Not  until  afterwards; 
no.  Q.  Did  you  hear  any  noise,  or  hear  any- 
thing, in  connection  with  the  lady  or  her  bas- 
ket? A.  Nothing  at  all,  until  the  car  was 
nearly  stopped.  Q.  What  did  yon  see  then? 
A.  I  saw  the  lady  lying  on  the  pavement  on 
the  east  side,  to  the  east  of  the  car,  and  near 
her  was  lying  her  basket.  Q.  What  did  it 
have  in  it,  if  anything?  A.  It  liad  glass  in  It 
I  could  not  tell,  because  the  Ud  was  on  it; 
but  I  could  tell  from  the  rattling  of  the  glass, 
the  broken  pieces,  that  there  was  glass  there. 
Q.  Did  your  car  strike  anything  at  all,  do 
you  know,  after  It  left  the  comer  of  Walnut 
street,  except  the  cart  which  had  been  struck? 
The  Court:  There  is  no  evidence  that  It  did. 
is  there?  Mr.  Horton:  No;  we  do  not  con- 
tend that  It  did."  These  five  persons— the 
plaintiff,  her  husband,  Rothfuss,  Smith,  and 
McAdam— are  all  the  witnesses  who  testify 
to  the  fact  of  the  fail.    It  mtist  be  borne  ta 
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mlDd  tbat  the  plaintiff  was  Id  the  car,  unin- 
jured, and  In  no  more  danger  of  Injury  tban 
any  other  passenger,  after  the  car  had  left 
Walnut  street,  and  after  the  collision  with  the 
cart.  The  effect  of  whatever  occurred  on 
Walnut  street,  and  up  to  and  after  the  colli- 
sion, had  transpired,  and  no  one  was  Injured. 
The  rapid  progress  of  the  car  bad  been  ar- 
rested, and  It  was  under  control.  Xbe  Inju- 
ries Inflicted  by  the  collision  did  not  affect  the 
plaintiff.  At  the  moment  of  her  fall  the  car 
was  In  qnite  moderate  motlco,  and  stopped 
entirely  within  two  or  three  of  Its  own 
lengths.  How,  then.  Is  it  possible  to  hold  the 
defendant  responsible  In  damages  for  the 
plain tlfTs  fall?  Where  Is  there  any  evidence 
of  negligence  which  caused  her  fall?  Neither 
she  nor  any  of  her  witnesses  gave  any  expla- 
nation as  to  how  or  why  It  occurred.  They 
do  not  prove  any  act  of  negligence  by  which 
it  was  occasioned.  It  Is  of  no  consequence 
to  inquire  as  to  the  action  of  the  motorman 
or  conductor  on  Walnut  street,  or  at  or  before 
the  collision,  because  those  matters  had  all 
passed,  and  the  plaintiff  was  uninjured.  So 
far  as  the  testimony  on  her  side,  of  the  case 
goes,  nothing  but  the  fact  of  her  fail  was 
proved.  No  evld^ice  was  given  of  any  act 
or  omission  which  Induced  her  falL  But, 
when  the  testimony  of  the  other  two  wit- 
nesses Is  examined,  there  Is  no  difficulty  In  ac- 
counting for  the  fall.  They  both  say  that  she 
was  standing  on  her  feet  on  the  floor  of  the 
car,  and  one  of  them  says  she  tiad  a  market 
basket  on  her  arm.  She  had  already  testltied 
that  when  she  entered  the  car  on  Walnut 
street  she  took  the  end  seat  on  the  north  side 
of  the  car,  and  all  the  witnesses  who  spoke  of 
the  subject  said  the  car  was  an  open  one, 
with  the  seats  running  lengthwise  across  the 
car.  There  was  no  contradiction  of  the  tes- 
timony of  the  defendant's  witnesses  as  to  her 
standing  position  just  before  she  fell.  We 
liave,  then,  upon  the  undisputed  testimony, 
the  case  of  a  woman  loaded  with  a  market 
basket,  who,  having  been  sitting  at  the  end  of 
the  seat  of  an  open  car,  and  being  warned  to 
resume  her  seat,  not  heeding  the  warning, 
suddenly  falling  from  the  car,  and  thus  re- 
ceiving her  Injury.  A  perfectly  rational  and 
natural  cause  of  her  falling  is  thus  shown  by 
testimony  which  fully  accounts  for  It,  and 
which  Is  entirely  undisputed.  Had  she  re. 
malned  seated  as  she  was  after  she  entered 
the  car,  and  as  the  other  passengers  did,  she 
would  not  have  been  injured.  She  was  In  an 
exposed  position,  where  she  might  fall  if  she 
stood  on  her  feet,  but  nevertheless  she  did  so, 
although  she  was  warned  to  resume  her  seat, 
and  of  course  she  took  the  risk  of  the  conse- 
quences. We  are  quite  unable  to  discover 
any  negligence  of  the  defendant  which  pro- 
duced her  fall,  but  we  do  see  abundant  tes- 
timony, entirely  uncontradicted,  which  not 
only  accounts  for  her  fall,  but  establishes  her 
own  contributory  negligence  as  the  cause  of 
it.  Entertaining  these  views  of  the  testi- 
mony, we  are  of  opinion  that  a  binding  In- 


struction should  have  been  glvcL  to  the  Jury 
to  find  a  verdict  for  the  defendant,  as  re- 
quested by  the  defendant's  fifth  point.  Judg- 
ment reversed. 


GARDNER  et  al.  t.  KEIHL. 

(Supreme  Court  of  Pennsylvania.     July  15, 

1897.) 

Plea  in  Abatement — Formek  Action  Fendihg — 

Statutes— Trahsitokt   Action. 

1.  The  pendency  of  a  prior  action  is  the  subject 
of  a  plpa  in  abatement,  and  not  of  a  motion  to 
quash  the  aeoond  writ 

2.  A  plea  in  abatement  alleging  that  a  prior 
suit  was  pendinz  when  the  second  writ  was  issued, 
and  not  when  the  plea  wag  called,  is  bad. 

3.  21  Jac.  I.  c.  12,  relating  to  actions  aeaiaat 
public  officers,  is  not  a  part  of  the  law  of  Penn- 
sylvania. 

4.  An  action  of  trespass  against  the  sherltT  is 
transitory,  and  not  lo<»i. 

Appeal  from  court  of  common  pleas.  Elk 
county. 

Trespass  by  3.  K.  Gardner  and  W.  H.  Hyde, 
surviving  partners  as  Hall,  Gardner  &  Co., 
against  Jesse  KeihI.  Summons  quashed,  and 
plaintiffs  appeal.    Reversed. 

Harry  Alvan  Hall,  O.  A.  Jenks,  F.  J.  Maf- 
fett,  and  B.  J.  Reld,  for  appellants.  C.  H. 
McCauley  and  W.  W.  Ames,  for  appellee. 

MITOHWIiT.,  J.  It  Is  to  be  regretted  that 
the  court  below  did  not  give  us  the  benefit  of 
its  reasons  for  quashing  the  writ  Two 
grounds  are  set  up  by  the  defendant:  First 
that  plaintiffs  had  a  suit  pending  and  at  issue 
in  Clarion  county  for  the  same  cause  of  ac- 
tion at  the  time  this  suit  was  brought;  and, 
secondly,  that  the  cause  of  action  Is  local,  and 
not  transitory. 

As  to  the  first  ground,  the  Judgment  must  be 
reversed  for  irregularity.  The  pendency  of  a 
prior  action  is  the  subject  of  a  plea  In  attate- 
ment,  not  of  a  motion  to  quash  the  second 
writ  But  as  a  plea  in  abatement  the  matters 
set  up  in  the  petition  to  quash  would  be  in- 
Bufliclent  for  they  only  allege  that  the  first 
suit  was  pending  when  the  second  writ  was 
Issued,  and  not  as  is  necessary  when  the  plea 
was  pleaded.  Toland  v.  Tichenor,  3  Rawle, 
320.  Even  if  pending  at  the  time  the  petition 
to  quash  was  filed,  the  authorities  are  that 
plaintiff  might  discontinue  the  first  suit  and 
reply  that  there  was  no  such  action  pending. 
Flndlay  v.  Keim,  62  Pa.  St.  112.  Leave  to 
discontinue  the  first  action,  even  nunc  pro 
tunc  as  of  a  date  prior  to  the  second  writ  was 
within  the  discretion  of  the  court  of  Elk  coun- 
ty, and  the  court  oC  Clarion  had  no  jurisdic- 
tion over  that  matter.  The  order  quashing  the 
writ  was  therefore  irregular  and  void  In  any 
point  of  view,  and  must  be  reversed. 

But  the  order  was  erroneous  In  substance  as 
well  as  In  form.  The  claim  that  the  cause  of 
action  is  local  cannot  be  sustained.  It  is  con- 
ceded that  the  action  of  trespass  is  transitory, 
and  that  this  suit  must  fall  within  the  general 
rule  unless  the  fact  that  it  is  against  the  sher- 
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Iff  for  on  act  done  In  the  conduct  of  his  office 
makes  It  an  exception.  But  such  exception 
can  only  be  established  by  statute,  or  such 
reasons  of  public  convenience  as  will  compel 
the  courts  to  declare  it  as  part  of  the  policy 
of  the  state.  The  only  statutory  authority 
adduced  in  this  caae  Is  the  act  of  21  Jac.  I.  c. 
12.  This  act  does  not  In  terms  apply  to  ac- 
tions against  sheriffs,  and  It  is  not  entirely 
clear  that  It  has  been  construed  to  Include 
them.  It  is  not  necessary  to  go  into  this  ques- 
tion, however,  as  the  act  Is  not  In  force  In  this 
state.  No  instance  of  its  application  has  been 
found  by  the  industry  of  the  learned  counsel 
for  the  defendant,  and  it  Is  not  Included  in 
the  list  of  English  statutes  reported  as  in 
force  by  the  judges  of  this  conrt  8  Bin.  595. 
It  Is  true  that  this  omission  Is  not  conclusive 
against  the  statute,  but  it  raises  a  presump- 
tion of  very  great  weight  The  report,  as  said 
by  so  eminent  a  lawyer  as  Mr.  Binney,  in 
printing  It  In  his  third  volume,  "deserves  to 
be  placed  by  the  side  of  Judicial  decisions,  be- 
ing the  result  of  very  great  research  and  de- 
liberation by  the  Judges,  and  of  their  united 
opinion.  It  may  not,  perhaps,  be  considered 
as  authoritative  as  Judicial  precedent;  but  it 
approaches  so  nearly  to  It  that  a  safer  guide 
In  practice,  or  a  more  respectable,  not  to  say 
decisive,  authority  In  argument,  cannot  be 
wanted  by  the  profession."  That  is  the  view 
that  has  always  been  taken  by  this  court,  and. 
In  citing  any  of  the  British  statutes  as  ground 
of  judgment,  it  has  been  considered  sufficient 
to  refer  to  that  report  as  authority  for  their 
continuance  as  part  of  the  law  of  the  state. 
See  Finney  v.  .Crawford,  2  Watts,  294;  KUne 
V.  Jacobs,  68  Pa.  St  58;  Savage  v.  Everman, 
70  Pa.  St  316;  Frisbee's  Appeal,  88  Pa.  St 
144;  Carson  v.  Cemetery  Co.,  104  Pa.  St  575. 
And  though  In  Warren  v.  Steer,  118  Pa.  St 
529,  12  Atl.  264,  by  a  much  to  be  regretted  de- 
cision, an  act  reported  by  the  judges  was 
held  no  longer  in  force,  and  parties  In  eject- 
ment were  deprived  of  a  most  convenient  and 
much-needed  remedy,  yet  It  was  put  on  the 
express  ground  that  the  English  statute  had, 
since  the  report  of  the  judges,  been  superseded 
by  acts  of  our  own  on  the  same  subject.  The 
presumption  against  a  statute  by  its  omission 
from  the  report  is  not  of  course,  so  strong  as 
the  presumption  In  Its  favor  by  its  affirmative 
inclusion;  but  It  Is  still  of  very  great  weight, 
and  It  Is  especially  so  In  the  present  case,  as 
the  judges  Included  the  very  next  and  one 
other  section  of  the  same  act,  showing  that 
the  act  had  passed  under  their  consideration. 
In  the  absence  of  anything  in  the  case  to 
overcome  the  prima  facie  correctness  of  the 
judges'  report,  the  presumption  must  prevail. 
Nor  do  we  find  any  sufficient  grounds  of 
public  policy  to  make  an  exception  in  favor  of 
the  sheriff.  No  doubt.  It  Is  Inconvement  to 
him  to  be  sued  out  of  his  own  county,  but 
that  is  an  Inconvenience  common  to  every  citi- 
zen who,  In  leaving  his  home  temporarily  for 
business  or  pleasure,  runs  the  risk  of  the  per- 
sonal service  of  a  writ  in  trespass  in  another 


Jurisdiction.  Moreover,  the  ineonrenleiice  is 
to  the  sheriff  personally  much  more  ttian  to 
the  citizens  of  his  bailiwick.  If  Indeed  the  lat- 
ter have  any  appreciable  Interest  in  the  matter 
at  alL  On  the  other  hand,  the  public  Incon- 
venience might  be  very  gre&t  if  a  defaulting 
sheriff  at  the  end  of  his  term  could  hold  the 
aggrieved  parties  at  defiance  by  simply  mov- 
ing across  the  county  line.  Judgment  revers- 
ed and  writ  reinstated. 


KELLEY  et  sL  V.  KELLET. 
(Supreme  Court  of  Pennsylvania.     July   IS, 

1897.) 
Wills— CoNSTBUCTioN—KiOBTS  of  Dkvisbk»^ 

MlSJOINDBK  or  FaKTIBS— ElBCmRNT. 

1.  Testator  devised  to  two  of  his  grandsons 
certain  premises  at  the  death  of  their  mother,  and 
provided  that  if  either  of  the  grandsons  should  die 
before  their  mother,  or  before  thej  arrived  at  the 
age  of  21  years,  then  the  one  living  should  pos- 
sess and  hold  the  farm,  and  in  case  both  died  be- 
fore their  mother,  or  before  arriving  at  the  age  of 
21  years,  leaving  no  issue,  then  the  property 
should  descend  to  certain  persons  named.  One 
of  the  grandsons  died  before  his  mother,  at  the 
age  of  35  years,  leaving  a  widow  and  chOdren. 
The  other  grandson  died  after  his  mother,  leav- 
ing a  widow  and  children.  Held,  that  the  childieo 
of  the  son  dying  before  his  mother  were  entitled 
to  a  one-half  interest  in  the  farm. 

2.  The  misjoinder  of  plaintiffs  caimot  be  first 
urged  on  appeal. 

3.  Wliere  plaintiCfs'  writ  served  on  defendant 
averred  a  wrongful  detention  of  possession  of 
land  from  plaintiffs,  the  sheriff's  retnm  and  de- 
fendant's plea  of  general  issue  were  prima  fade 
evidence  of  adverse  possession,  so  that  plaintiffs 
were  not  bound  to  affirmatively  prove  actual 
ouster. 

Appeal  from  court  of  common  pleaa.  Lu- 
zerne county. 

Action  by  Lydla  E.  Kelley  and  oQtexs 
against  Rachel  Kelley.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Reversed. 

William  S.  McLean  and  T.  D.  Shea,  for  ap- 
pellants. John  T.  Lenahan  and  James  L. 
Lenahan,  for  appellee. 

DEAN,  J.  This  issue  is  an  ejectment  for 
a  farm  or  tract  of  land  known  as  the  "Gonld 
Farm,"  in  Plymouth  township,  Luzerne  coun- 
ty. It  was  part  of  the  estate  of  Ehira  How- 
ard, who  died  In  1862,  leaving  to  survive  him 
a  widow  and  two  married  daughters,  and  the 
children  of  a  deceased  daughter.  One  of  the 
three,  Harriet,  was  married  to  Thomas  Kel- 
ley. When  her  father  died,  she  had  two  sons 
living.  One,  Joseph  B.,  when  his  grandfather 
made  bis  will.  In  1859,  was  12  years  of  age; 
the  other,  George  M.,  9.  Among  other  be- 
quests In  Ezra  Howard's  will  is  the  following: 
"I  also  give  and  bequeath  to  my  two  grand- 
children, Joseph  Kelley  and  George  Kelley. 
sons  of  Tlioroas  and  Harriet  Kelley,  all  that 
farm  known  as  the  'Gould  Farm,'  together 
with  the  dwelling  house  and  all  and  severally 
the  outbuildings  belonging  thereimto,  lying  in 
the  township  of  PljTnouth,  county  of  Lozeme. 
and  state  of  Pennsylvania,  at  Uie  death  of 
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their  mother,  Harriet  Kelley;  and  I  also  fur- 
ther ordain  and  bequeath  that  my  daughter 
Harriet  Kelley,  wife  of  Thomas  Kelley,  shall 
have,  hold,  and  possess  the  whole  of  the  above 
farm,  with  all  the  rights  and  title  I  now  pos- 
sess, during  the  term  of  her  natural  life;  then, 
and  not  till  then,  shall  my  grandchildren  Jo- 
seph and  George  Kelley  aforesaid  possess  and 
enjoy  the  same;  and  furthermore,  if  in  case 
either  of  my  gi-andchildren  Joseph  and 
Gteorge  Kelley  shall  die  before  their  mother, 
or  before  they  arrive  at  the  age  of  twenty- 
one  years,  then  the  one  living  shall  possess 
the  whole  of  the  above  farm,  and  In  case  both 
die  before  their  mother,  or  before  they  arrive 
at  the  age  of  twenty-one  years,  leaving  no  Is- 
sae,  then  I  ordain  and  beqneath  the  whole  of 
the  above-described  property  to  my  grandchil- 
dren Loretto  Gould,  Sarah  Gould,  Anna 
Gould,  Orange  Gould,  and  Elijah  Gould,  sons 
and  daughters  of  Thomas  and  Hannah  Gould 
aforesaid,  and  to  my  two  grandsons,  Ezra 
and  Sharp  Snyder,  being  seven  in  number, 
share  and  share  alilLe."  Joseph  Kelley  died 
in  1882,  before  his  mother,  at  the  age  of  35 
years,  leaving  a  widow,  to  whom  he  was  mar- 
ried after  he  came  of  age,  and  children.  The 
mother  died  in  1886.  George  M.  died  after 
his  mother,  leaving  a  widow  and  children. 
They  are  in  possession  of  and  claim  the  Gould 
Farm,  to  the  exclusion  of  the  widow  and  cliil- 
dren  of  Joseph,  these  plaintiffs,  who  bring 
ejectment  for  the  undivided  half.  Decision 
of  the  issue  was  submitted,  under  the  act  at 
1874,  to  the  Judge  of  the  common  pleas,  who, 
under  his  Interpretation  of  the  clause  In  the 
will  Just  quoted,  entered  judgment  for  de- 
fendant; and  plalntifTs  appeal,  assigning  for 
evmr  the  conclusion  of  law  by  the  court. 

What  was  the  intent  of  the  testator,  as  ex- 
pressed in  his  will?  We  must  ascertain  his 
intent  from  his  words,  but  in  so  doing  we 
must  adopt  the  sense  in  which  he  used  the 
words;  that  Is,  if,  in  the  use  of  certain 
words,  he  attributed  to  them  a  meaning  dif- 
ferent from  the  lexicographer's  definition, 
we  most  adopt  the  testator's  meaning.  The 
educated  man  or  lawyer  might  Iiave  chosen 
diCTerent  words,  and  a  wholly  different  collo- 
cation of  them,  to  express  the  same  intent; 
but  this  is  not  controlling,  if  the  Intent  be 
manifest,  though  that  Intent  is  not  In  exact 
accord  with  technical  definition.  But  few 
wills  drafted  by  illiterate  men,  as  was  this 
one,  could  be  carried  into  efTect  according  to 
their  real  intent,  If  Interpreted  strictly  by 
pedagogic  rules.  And,  in  arriving  at  the  true 
meaning  of  such  language  as  is  used  In  this 
will,  we  must  take  into  view  the  surround- 
ings of  the  testator  at  the  date  of  his  will, 
the  objects  of  his  bounty,  and  the  character 
and  value  of  his  estate. 

It  is  apparent  from  a  perusal  of  this  will 
that  the  first  thought  was  of  his  wife.  He 
Intended  that  during  her  life  she  should  be  made 
as  comfortable  as  his  estate  warranted.  Then 
the  second  and  the  dominant  thought  Is  equal- 
ity of  distribution  among  his   children   and 


grandchildren  per  stirpes,  as  nearly  as  x>o8st- 
ble.  Mary  Snyder,  one  of  the  daughters,  at 
the  date  of  the  will  was  dead,  leaving  two 
children.  These  were  devised  what  would 
probably  have  been  their  mother's  share  had 
she  been  living.  To  his  living  daughter  Han- 
nah Gould  he  devised  a  farm,  subject  to  a  life 
estate  in  her  aged  mother.  To  his  two  grand- 
sons Joseph  and  George  Kelley,  sons  of  his 
daughter  Harriet,  he  devised  the  farm  in  dis- 
pute, subject  to  a  life  estate  in  their  mother. 
Up  to  this  point  it  is  all  plain  sailhig,  but  then 
comes  troubled  water.  It  occurs  to  testator 
that  it  will  be  12  years  before  one  of  these 
boys  becomes  of  age,  and  9  years  before,  the 
oHier  reaches  the  same  period.  What  If  one  - 
should  die  before  coming  of  age,  and  his  mo- 
ther still  be  living?  Then  the  father,  Thoma.^ 
Kelley,  comes  into  enjoyment  of  the  son's  es- 
tate. Looking  through  the  whole  will,  there 
Is  a  manifest  intention  to  exclude  this  son- 
in-law  from  any  participation  In  the  property. 
He  devises  to  his  daughter  Hannah  Gould,  ab- 
solutely, a  farm,  leaving  open  to  her  husband, 
Thomas  Gould,  all  his  rights  as  tenant  by  the 
curtesy,  or  imder  the  intestate  laws;  but  in 
the  provision  for  Harriet  he  effectually  shuts 
out  her  husband  from  all  claim.  It  then  oc- 
curring to  testator  that  the  death  of  either 
grandson,  before  21,  the  mother  still  living, 
will  give  to  Thomas  Kelley,  tlie  father,  an  in- 
terest, he  undertakes  to  guard  against  that  re- 
sult, and  says,  in  case  either  "shall  die  before 
their  mother,  or  before  they  arrive  at  the  age 
of  twenty-one  years,  then  the  one  living  shall 
possess  the  whole  of  above  fann."  The  con- 
tingency did  not  happen.  By  the  Juxtaposition 
and  grouping  of  the  words  in  the  paragraph, 
the  contingency  Intended  to  be  provided  for  was 
a  disposition  of  the  estate  in  case  of  death  of 
one  of  the  devisees  during  minority;  and  to 
carry  out  the  intent  the  three  events,  death  of 
one,  minority,  and  survivorship  of  the  mother, 
must  concur.  And,  while  the  Intent  would 
have  been  hidisputable  if  the  conjunctive  "and" 
had  been  used,  yet  the  use  of  the  disjunctive 
"or"  in  that  connection  does  not  obscure  or 
pervert  it  In  fact,  taking  the  whole  para- 
graph, the  intent  Is  plain,  by  the  use  of  either 
conjunction,  or  without  either.  That  express 
contlDgency  which  he  sought  to  anticipate  and 
provide  for  did  not  happen.  There  was  not  the 
death  of  either  durhig  minority.  He  was  not 
thinking  of  a  provision  disposing  of  tbe  estate 
after  majortly,  and  in  that  immediate  connec- 
tion says  nothing  on  that  subject;  for  he 
had  already  provided  for  that  in  the  preceding 
part  of  the  clause,  devising  them  an  absolute 
estate,  subject  to  the  life  estate  of  tlieir  mother. 
If  the  testator  could  have  foreseen  that  neitlier 
of  his  grandsons  would  die  during  minority,  no 
such  provision  would  have  appeared  In  his 
will,  for,  as  it  has  turned  out.  It  is  useless. 

Then  comes  the  second  thought.  He  ha."* 
provided  for  one  contingency,— the  death  of  ei- 
ther before  21,  the  mother  llvhig,— by  devolving 
the  whole  estate  upon  the  survlvhig  brother. 
But  another  contingency  occurs  to  him.    Sup- 
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pose  both  Bhotdd  die  before  21,  their  motbw 
surviving;  then  the  father,  Thomas  Kelley, 
would  come  into  a  still  larger  portion  of  his 
estate.  He  seeks  to  further  guard  against  this 
result,  and  says:  "In  case  both  die  before 
their  mother,  or  before  they  arrive  at  the  age 
of  twenty-one  years,  leaving  no  issue,"  then 
tie  estate  shall  go  to  collateral  relatives.  To 
save,  If  possible,  such  an  undesirable  result,  he 
adds  one  more  obstacle,  "leaving  no  issue." 
Although  It  was  Improbable  that  boys  under 
21  would  marry  and  have  cblldroi  before  that 
age,  still  it  was  a  possibility;  and  to  exclude 
the  father,  and  make  the  contingency  of  their 
share  falling  to  cousins  who  had  already  been 
provided  fOT  more  remote,  he  adds  another  con- 
dition. To  give  effect  to  this  intent,  four 
events  must  concur:  The  death  of  George  be- 
fore 21;  the  death  of  Joseph  before  21;  fall- 
ore  of  issue  as  to  both;  survivorship  of  the 
mother.  As  In  the  first  provision,  each  event 
must  concur  with  the  others  before  the  par- 
ticular intent  can  be  given  effect  This  con- 
tingency, in  the  mind  of  the  testator,  thus  ex- 
pressly provided  for,  never  did  happen.  They 
did  not  both  die  before  21,  without  issue,  leav- 
ing surviving  their  mother.  The  provision,  so 
ftir  as  it  affects  the  distribution  of  the  estate, 
might  as  well  have  been  left  out  Both  sons 
reached  the  age  of  21  years.  Nothing  in  the 
will  devests  their  estate  after  that  happens. 
It  is  theirs  absolutely,  subject  only  to  the  life 
estate  of  the  mothor.  Joseph  died  at  the  age 
of  35  years,  leaving  a  widow  and  children,  his 
mother  behig  still  living.  Therefore  his  undi- 
vided interest  in  the  farm  then  passed  und» 
the  intestate  laws,  and  after  the  death  of  Jo- 
seph's mother  his  children  wo'e  entitled  to 
possesslcm. 

No  other  Interpretation  of  this  paragraph  of 
the  will  can  be  adopted  without  leading  to  un- 
reasonable conclusions,  and,  however  illiterate 
may  have  been  this  testator,  an  entirely  rea- 
sonable intent  is  obvious.  Nor  does  his  mode 
of  expression  to  any  great  degree  obscure  his 
Intent  To  give  the  word  "or"  the  effect  urged 
by  appellee  and  adopted  by  the  court  below 
leads  to  this  conclusion:  If  the  sons  marry, 
have  Issue,  and  die  before  21,  their  mother 
siu^vlng,  such  Issue  shall  inherit  their  father's 
estate;  but  If  they  reach  the  age  of  21,  then 
marry  and  die,  leaving  Issue,  their  mother  sur- 
viving, the  estate  shall  not  go  to  such  Issue, 
but  to  their  cousins.  The  testator  had  no  such 
absurd  Intent;  yet  this,  if  appellee's  interpre- 
tation be  adopted,  would  have  been  the  result 
If  the  mother  had  survived  both  sons.  The 
children  of  both  would  have  been  dishiherlted 
because  theh-  parents  married  in  manhood, 
and  died  before  their  mother.  Both,  however, 
would  have  saved  the  inheritance,  if  they  had 
uiarried  In  infancy,  and  had  begotten  children 
before  the  age  of  21  years.  It  was  not  the  ob- 
ject of  testator  to  put  a  pronium  on  boyish 
procreation.  The  eventual  disposition  of  the 
property  in  case  of  the  death  of  the  devisees, 
or  either  of  them,  during  minority,  was  all  he 
Bougui  to  provide  for;  and,  the  contingencies 


not  having  happened,  the  swe^hig  devise  of  a 
fee  subject  to  a  life  estate,  in  the  first  part  of 
the  clause,  remained  In  full  force  a*  to  both 
grandsons.  The  many  authorities  cited  by 
counsel  for  appellant  in  wlilch  the  word  "or" 
has  been  read  "and,"  and  by  counsel  for  ap- 
pellee where  the  court  has  refused  to  treat  It 
other  than  disjunctive,  are  not  without  weight, 
and  we  have  considered  them;  but  In  not  a 
single  one  of  the  cases  cited  has  the  will  under 
consideration  borne  such  resemblanoe  to  the 
one  before  us  as  to  cause  ns  to  adopt  it  as  a 
pohited  and  binding  precedent  The  case  of 
Holmes  v.  Holmes,  5  Bin.  2S2,  approaches  near- 
est our  case,  and  the  wliole  question  la  tbete 
so  fully  and  ably  discussed  by  each  ot  the  three 
Judges  who  heard  the  cause  that  we  need  only 
call  attention  to  It  The  majority  of  the  court 
in  Interpreting  that  will,  read  the  word  "or," 
"and."  It  is  there  admitted  that  It  la  wtisaa 
to  dte  cases  on  wills  as  anthorlty  for  liitei> 
pretatlon  unless  the  instrumoitB  and  snrraand- 
Ings  of  the  testator  are  similar.  That  and  the 
long  line  of  cases  following  It  have  established 
the  principle  tbat  no  inapt  words,  nor  any 
misuse  of  proper  words,  will  be  destmetiTe  of 
the  plain  intent  as  ascertained  from  the  whole 
will. 

As  to  the  point  raised  for  the  first  time  aa  ar- 
gument in  this  court  that  the  widow  was  not 
a  proper  party  plaintiff,  that  should  have  been 
taken  advantage  of  in  the  court  bdow.  After 
a  hearing  and  Judgment  on  Oie  merita,  sodi 
misjoinder  will  not  be  held  fatal  here.  Also, 
the  point  is  made  that  plaintiffs  were  boond 
to  prove  aflOrmatively  actual  ouster  from  pos- 
session. We  do  not  think  so.  The  plalntUts' 
writ  served  on  defendant  averred  a  wrongfnl 
detention  of  possession  from  plalnttlEs.  Tbt 
sheriff's  return  and  dettodant's  idea  of  the 
general  Issue  was  prima  fade  evidence  of  ad- 
verse possession  by  defendant  No  evidence 
was  offered  by  defendant  to  rebut  this  pre- 
sumption of  hostile  possession,  and  therefore 
plaintiffs,  without  further  evidence,  could  stand 
on  the  presumption  which  the  act  of  aasranbiy 
raises  hi  their  favor  by  the  sherUTa  return. 
It  is  directed  that  the  Judgment  of  the  oonrt 
below  be  reversed,  and  Judgmoit  la  now  ot- 
tered In  favor  of  plaintiffs  and  against  defend- 
ant for  the  undivided  one-half  of  Qie  land  de- 
scribed in  the  writ. 


VAN  BAMAN  et  aL  ▼.  GALLAGHER  et  iL 

(Supreme  Court  of  Penngylvania.     July  15. 
1897.) 

coortibs— publto  bclldingb— llmitatios  of 
Ihdbbteiiness. 

1.  A  Boldiers*  monument  is  not  a  public  build- 
Idk,  within  Act  April  19,  1895  (P.  L.  38>.  re- 
quiring the  county  commissioners.  In  the  erection 
of  county  buildings,  to  let  the  work  to  the  lowest 
bidder. 

2.  Where  the  aimnal  revenue  ot  a  county  from 
asscssmentB  for  county  purposes,  together  with 
the  cash  on  hand  and  amount  due,  was  largely  in 
excess  of  the  county  liability,  indndinK  the 
amount  due  under  the  contract  in  oonttvravr. 
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OTch  contract  h  not  hi  Mnfllct  wHh  Court,  art.  9, 
a  8,  10,  relating  to  the  inereaae  of  municipal  in- 
debtedness. 

Appeal  from  court  of  common  pleas,  Y<Mrk 
county;  John  W.  Blttengw,  Judge. 

Bill  by  M.  L.  Van  Baman  and  others  against 
Edward  Gallagher  and  others.  Decree  for 
plaintiffs,  and  defendants  appeal    Berersed. 

The  following  is  the  opinion  of  the  court  be- 
low: 

"This  hearing  was  fixed  and  had  for  the 
purpose  of  determining  whether  the  Injunction 
issued  on  the  26th  day  of  Deceml)er,  1886, 
should  be  continued,  or  whether  it  should  be 
dissolved.  The  evidence  shows  that  Alowese 
Orurer,  one  of  the  defendant  commissioners, 
refused  to  sign  either  of  the  contracts  mention- 
ed in  this  bill,  for  the  reason  that  there  were 
no  fands  in  the  treasury  for  the  erection  of 
the  monument  His  coarse  in  this  matter  was 
prudent  and  legal,  and  the  injunction  is  dis- 
solved against  him.  The  course  of  the  other 
two  commissioners  cannot  be  approved.  They 
signed  the  contract  of  December  4,  189C,  with- 
out any  advice  from  their  legal  adviser,  H.  C. 
Brenneman,  the  county  solicitor.  The  act  was 
done  without  his  knowledge,  and  was  con- 
cealed from  him.  He  was  not  consulted  con- 
cerning the  contract  of  the  21st  of  December, 
except  that  the  contract  itself  was  shown  to 
him,  and  he  added  a  clause  protecting  the 
county  against  a  payment  of  twenty-flve  per 
cent,  of  the  amount  of  the  cost  of  the  monu- 
ment on  the  24th  of  December,  1896,  before 
tb«  commencement  of  the  work,  and  before 
the  execution  of  a  proper  bond.  This  addition 
to  the  terms  of  the  contract  provided  that  no 
money  should  be  paid  before  the  approval  and 
acceptance  of  a  proper  bond.  Both  contracts 
were  furnished  by  the  contractor,  Edward 
Gallagher,  the  drafts  for  the  same  having 
been  preiiared  in  Philadelphia,  and  brought 
here  by  him,  and  typewritten  in  York.  The 
last-mentioned  contract  provided  for  the  pay- 
ment of  $23,550  for  the  monument  completed 
according  to  the  specifications.  Neither  the 
county  solicitor  nor  any  member  of  the  advis- 
ory committee  appointed  to  aid  in  selecting  or 
adopting  a  design  of  the  monument  was  con- 
sulted before  the  execution  of  the  contraets, 
except,  as  above  stated,  as  regards  the  county 
solicitor,  and  as  regards  J.  A.  Dempwolf,  who 
It  la  in  evidence  was  employed  as  architect 
by  the  county  commissioners.  No  competitive 
bids  were  invited  or  received,  and  no  inquiry 
i?  shown  to  have  been  made  by  the  commis- 
sioners, except  from  J.  A.  Dempwolf,  already 
mentioned,  who  was  the  architect  for  the 
drawing  of  the  plans  and  specifications,  and  in 
tbe  construction  of  said  monument,  as  to  the 
pFObflUe  amount  for  which  the  monument 
could  be  erected,— that  is,  there  were  no  inquir- 
ies made  at  to  (he  probable  amoimt  the  mon- 
ument conid  be  erected  for,  with  the  excei>- 
tlon  named,  from  experts  or  from  others,— but 
tlie  contract,  involving  the  expenditure  of  $23,- 
550  of  the  moneys  of  the  taxpayers  of  the 
covinty,  was  executed  imder  the  chxnimstances 
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Mated,  wttbont  a  public  letting,  or  any  proper 
inquiry  or  Investigation.  The  amount  de- 
manded by  Bidward  Gallagher,  the  contractor, 
was  promptly  accorded,  without  an  objection 
or  a  quibble  by  either  of  the  two  commission- 
ers defendants,  as  appears  by  the  testimony 
of  Edward  Gallagher.  He  was  not  even  ask- 
ed if  that  was  the  lowest  price  that  would  be 
accepted  by  him;  and  the  large  sum  of  25 
per  cent  of  the  amount  of  the  cost  of  the  mon- 
ument was  to  be  paid  hJm  before  the  com- 
mencement of  the  work,  and  before  the  mate- 
rials were  furnished.  CJommon  prudence  would 
have  reqttlred  full  inquiry  in  regard  to  the 
value  of  a  matter  of  this  Important  character, 
the  vahie  of  which  the  commissioners  are  not 
shown  to  have  been  familiar  with,  and  which 
they  could  not  know  without  proper  inquiry. 
Even  If  not  required  by  express  enactment, 
the  contract  should  have  been  puMicly  given 
out  to  the  lowest  and  best  bidder.  It  is  ap- 
parent that  no  man  of  ordinary  prudence  and 
intelligence  would  contract  for  a  one  hundred 
dollar  headstone  or  monument  in  the  manner 
It  appears  that  William  Cunningham  and  Ja- 
cob Leltheiser  contracted  for  the  maguiflcent 
monument  to  be  erected  by  the  county,  whose 
business  the  commissioners  are  to  f^thfuDy 
transact,  and  whose  interests  they  are  to 
gnard,  and  whose  rights  they  must  protect. 

"While  no  actual  fraud  on  the  part  of  the 
two  commissioners  who  executed  these  con- 
tracts has  been  shown,  excepting  by  circum- 
stances which  point  in  that  direction,  gross 
negligence  akin  to  fraud  has  been  fully  estab- 
lished by  the  facts  proven.  The  price  to  be 
paid  is  excessive.  What  boots  it  that  several 
witnesses,  including  the  defendant  Gallagher, 
granite  workers  and  dealers,  whose  Interest 
Is  to  sell  the  least  monument  for  the  most 
money,  testify  that  $24,000  is  a  fair  price  for 
the  monument,  when  A.  B.  Ebaugh,  a  respon- 
sible granite  worker  and  dealer,  resident  in 
Tork,  with  the  same  interests,  stands  ready 
to  complete  the  same  contract  at  $19,000,  and 
to  give  a  bond  in  $25,000  for  the  faithful  exe- 
cution of  the  contract,  and  stood  ready  and 
willing  to  do  so  at  the  time  the  contract  was 
executed?  The  act  of  April  19,  1895  (P.  h. 
88),  provides  as  follows:  That  whenever  the 
commissioners  of  any  county  are  authorized 
and  required  to  erect  a  court  house,  Jail,  or 
other  county  building,  they  shall  submit  the 
plans  and  si)eciflcations  adopted  by  them  to 
the  Judges  of  the  court  of  common  pleas  of 
the  proper  county  for  their  approval,  and  when 
It  is  obtained  they  shall  let  the  work  by  con- 
tract to  the  lowest  and  best  bidder,  after  three 
weeks'  public  notice  in  two  newspapers  pub- 
lished in  the  county,  which  contract  or  con- 
tracts shall  be  made  subject  to  tbe  approval 
of  the  said  Judges.'  We  regard  this  structure 
as  covered  by  this  act  of  assembly.  The  mon- 
ument Is  an  additional  building  to  those  enu- 
merated in  previous  or  other  acts  of  assembly. 
Before  it  can  be  built  the  project  must  receive 
the  approval  of  two  grand  Juries  and  the 
court,  as  is  required  in  the  case  of  other  coun- 

Digitized  by  VjOOQIC 


884 


87  ATLANTIC   REPORTEB. 


(P«- 


ty  buildings.  These  prelimtnaiy  steps  were 
regularly  taken.  The  monument  must  be 
erected  by  the  commissioners  of  the  county 
out  of  the  county  funds,  at  the  county  seat,  to 
the  memory  of  the  soldiers  and  sailors  of  the 
late  war  of  the  Rebellion  from  said  county. 
It  is  to  be  In  the  custody  of  the  county  au- 
thorities, and  maintained  and  kept  in  repair 
by  them.  True,  It  is  not  to  be  occupied  by 
the  living  for  any  business  or  other  purpose, 
such  as  are  the  county  court  house  and  the 
jail,  but  it  is  to  perpetuate  the  memory  of 
those  from  this  county  who  risked  their  llTes 
that  the  nation  might  llTe,  and  who  patriotic- 
ally sacrificed  their  comfort  and  health,  and 
many  of  them  their  lives,  on  the  altar  of  their 
country.  Too  much  honor  cannot  be  done 
them,  and  no  one  will  question  the  wisdom  of 
the  act  of  assembly.  But  let  it  be  faithfully 
executed,  as  required  by  the  constitution  and 
the  laws.  Anderson,  In  his  Dictionary  of  I<aw, 
on  page  139,  defines  a  'building'  as  follows: 
'A  structmre  of  considerable  size,  Intended  to 
be  permanent,  or  at  least  to  endure  for  a  con- 
siderable time.'  Reference  Is  also  made  to  the 
definition  of  the  words  'building'  and  'monu- 
ment' In  Bouvler's  Law  Dictionary  and  the 
Century  Dictionary,  In  which  the  definitions 
are  more  fully  set  forth  than  in  the  authority 
which  I  have  just  cited  (Anderson's  Law  Dic- 
tionary). This  structure  proposed  to  be  built 
is  to  be  a  permanent  building  to  perpetuate 
the  memory  of  the  soldiers  and  sailors,  in 
whose  honor  It  is  erected,  for  all  time.  It  is 
a  costly  building,  of  the  most  sacred  and  cher- 
ished character.  The  commissioners  are  there- 
fore required,  under  the  act  of  assembly,  'to 
let  the  woric  to  the  lowest  and  best  bidder, 
after  three  weeks'  public  notice  in  two  news- 
papers published  in  the  county,  which  con- 
tract or  contracts  shall  be  made  subject  to  the 
approval  of  the  judges.'  This  contract  is  also 
made  in  violation  of  the  tenth  section  of  ar- 
ticle 9  of  the  constitution  of  Pennsylvania, 
which  is  as  follows:  'Any  county,  township, 
school  district,  or  other  municipality.  Incur- 
ring any  indebtedness  shall,  at  the  or  before 
the  time  of  so  doing,  provide  for  the  col- 
lection of  an  annual  tax  sufficient  to  pay  the 
interest  and  also  the  principal  thereof  within 
thirty  years.'  It  is  also  in  violation  of  the  act 
of  assembly  of  1874,  made  in  pursuance  of  the 
constitution,  in  reference  to  the  increasing  of 
debts  of  municipalities  under  that  clause  of 
the  constitution  cited.  The  evidence  clearly 
shows  that  there  is  an  outstanding  contract 
for  a  bridge  over  the  Codorus  creek,  on  Col- 
lege avenue,  for  $46,000  or  $47,000,  in  round 
figures,  $40,000  of  which  is  yet  unpaid;  also 
a  contract  for  iron  cases  in  the  register's  of- 
fice, with  a  present  existing  county  debt. of 
over  $6,000,  together  with  other  Indebtedness 
not  necessary  to  enumerate.  This  contract 
cannot  be  executed  without  largely  increasing 
the  county  debt,  which  Is  unconstitutional  in 
the  absence  of  a  compliance  with  the  constitu- 
tion and  the  act  of  assembly  approved  the  20th 
day  of  April,  1874  (P.  h.  p.  65).    No  provision 


has  been  made  for  tbe  payment  of  this  in- 
crease of  the  debt,  or  the  Interest  on  the  same. 
And  now,  January  1,  1807,  for  the  reasons 
stated,  the  special  preliminary  Injunction  is- 
sued on  December  26, 1896,  is  dissolved  as  re- 
garde  Alowese  Oruver,  one  of  the  defendants, 
and  continued  as  to  William  Cunningham,  Ja- 
cob Leitheiser,  and  Edward  Gallagher,  the 
other  defendants,  until  the  final  hearing  of 
this  case." 

J.  W.  Heller,  J.  S.  Black,  and  B.  P.  Fisher, 
for  appellant  James  W.  Latimer  and  Henry 
C.  Niles,  for  appellees. 

STERRBTT,  C.  3.  This  taxpayer's  bill 
was  brought  to  restrain  the  execution  of  a 
contract  between  appellant  and  the  county 
commissioners  for  the  erection  of  a  monu- 
ment, under  the  act  of  May  22,  1885.  which 
provides  "that  upon  the  petition  of  at  least 
fifty  citizens  to  the  court  of  quarter  sessions 
of  any  comity  •  •  •  for  the  erection  or 
completion  of  a  monument  in  memory  of 
the  soldiers  and  sailors  of  the  late  war,  it 
shall  be  the  duty  of  sold  court  to  lay  the  peti- 
tion before  the  grand  jury,  and,  if  approved 
by  two  successive  grand  juries  and  said 
court,  the  county  commissioners  shall  be  au- 
thorized to  erect  or  complete  any  monument 
now  partly  erected  but  not  completed,  and 
maintain  at  the  county  seat  a  suitable  monu- 
ment in  memory  of  the  soldiers  and  sailors 
of  the  late  war  of  the  Rebellion  from  said 
county."  Act  May  22,  1885  (P.  L.  96).  All 
the  conditions  precedent  to  official  action  of 
the  county  commissioners,  such  as  presenta- 
tion of  the  petition,  approval  thereof  by  two 
successive  gjand  juries  and  the  court,  etc- 
were  fully  compiled  with  before  the  contract 
was  made.  For  reasons  which  sufficiently 
appear  in  the  opinion  of  the  learned  president 
of  the  court  below,  a  preliminary  injunction 
was  granted,  and  by  subsequent  decree  con- 
tinued until  final  hearing.  From  that  de- 
cree this  appeal  was  taken  by  one  of  the 
defendants,  Edward  Gallagher,  whose  con- 
tention is  that  no  sufficient  ground  for  such 
injunction  was  shown.  One  of  the  reasons 
assigned  by  the  court  below,  in  supi>ort  of 
its  decree.  Is  that  the  contract  In  question 
la  invaUd  for  want  of  compliance  with  the 
act  of  April  10,  1895  (P.  L.  38),  requiring  • 
county  commissioners,  in  the  erection  of  "a 
court  house,  jail  or  other  cotmty  btilldiiu;." 
to  let  the  work  to  the  lowest  and  best  bid- 
der. .  This  conclusion  was  made  possible  only 
by  the  learned  judge's  assumption  that  the 
proposed  monument  is  or  will  be  a  "county 
building"  within  the  act.  In  that  he  was 
clearly  mistaken.  The  provisions  of  the  act 
have  no  application  no  structures  such  as 
that  under  consideration.  In  Society  of  Cin- 
cinnati's Appeal,  154  Pa.  St.  621,  26  AU.  647. 
the  meaning  of  the  word  "buildinc,"  In  the 
clause  of  the  act  of  March  11,  1816.  prohibit- 
ing the  erection  "of  any  sort  of  buildings'* 
on  part  of  Indeporidence  Square,  was  con- 
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Bidered  Isy  tfala  court,  and  In  an  opinion  by 
our  Brother  Mitchell  It  was  held  that  the 
"Washington  Monument,  Anally  located  In 
Falrmount  Park,  and  recently  dedicated  with 
Imposing  ceremonies,  was  not  a  "building," 
within  the  meaning  of  said  prohibitory 
clause.  It  was  there  said:  "The  proposed 
monument  is  not  a  'building'  within  the  pro- 
hibited condition.  A  monument  may  take 
the  sliape  of  a  memorial  hall  or  other  build- 
ing, but  that  is  not  the  general  use  of  the 
word,  and  will  not  be  presumed.  A  stat- 
ute on  a  pedestal,  even  though  the  latter  be 
large,  is  not  a  'building,'  in  the  proper  mean- 
ing of  the  term."  This  construction  of  the 
word  "building"  is  not  only  reasonable,  but 
in  full  accord  with  the  general  understand- 
ing; and,  in  the  absence  of  a  clearly-de- 
fined intention  to  the  contrary,  it  should  be 
given  controlling  effect  in  the  interpretation 
of  the  legislative  will.  Mo  such  contrary  In- 
tent Is  apparent  here,  and  we  therefore  think 
tbe  court  below  erred  in  holding  tbat  the  act 
of  April  19,  1886,  has  any  application  to  the 
facts  of  this  case. 

Another  reason  given  by  tbe  learned  Judge 
of  the  common  pleas  Is  that  tbe  contract 
was  made  in  violation  of  sections  8  and  10 
of  article  9  of  tlie  constitution,  and  of  the 
law  regulating  the  mode  of  increasing  mu- 
nicipal indebtedness.  We  find  nothing  in 
tbe  record  that  warrants  any  such  conclu- 
sion as  this.  The  undisputed  evidence  shows 
that  the  total  aggregate  valuation  of  prop- 
erty taxable  for  county  purposes  for  the 
years  1896  and  1897  was  $42,866,430.  On 
December  21,  1806,  when  the  contract  was 
signed,  there  was  in  tbe  county  treasury,  ap- 
proximately, 112,000  cash,  $30,000  due  from 
tbe  state  treasurer,  and  $13,000  overdue  tax- 
es. As  against  tills  there  were  outstanding, 
— bonds,  $76,000;  a  bridge-contract  balance, 
about  $40,000;  and  for  office  furnishings, 
$3,000.  The  contract  price  of  tbe  monument 
was  $23,550.  These  items  in  the  aggregate 
are  very  much  less  than  the  per  centum  au- 
thorized by  the  constitution.  Two  per  cent- 
um on  tbe  assessed  valuation  would  be  $857,- 
308.62.  The  evidence  further  shows  that  the 
annual  revenues  of  the  county  from  assess- 
ments made  for  county  puri>oses,  together 
with  the  sum  received  annually  from  tbe  state 
treasurer  as  the  county's  proportion  of  taxes 
collected,  etc.,  would  aggregate  at  least  $200,- 
000  for  the  year  1807.  The  taxes  levied  by 
the  commissioners  for  that  year,  together 
with  the  cash  on  hand  and  amounts  due, 
were  very  largely  In  excess  of  the  county's 
liabilities,  Including  the  contract  price  of  the 
monument.  Tbe  only  conclusion  that  can  be 
fairly  drawn  from  tbe  evidence  before  us  is 
that  the  contract  in  question  does  not  in  any 
manner  come  in  conflict  with  tbe  constitu- 
tional provisions  above  referred  to  or  those 
of  the  act  of  1874.  Bevting  v.  aty  of  Titus- 
viUe,  176  Pa.  St.  612,  34  Atl.  916;  Wade  v. 
Oakmont  Borough,  165  Pa.  St  479,  30  Atl. 
959;    City  of  Erie's  Appeal,  91  Pa.  St  386. 


Further  elaboration  of  tbe  qnestions  suggest- 
ed by  the  court  below  is  neither  necessary 
nor  desirable.  It  is  sufadent  to  say  that  the 
case,  as  presented  to  us,  discloses  no  suffi- 
cient ground  either  for  granting  or  continu- 
ing the  Injunction.  It  is  virtually  admitted 
by  the  court  below  that  tbe  allegations  of 
fraud  were  not  proved.  It  is  scarcely  neces- 
sary to  say  that  proof  of  suspicious  circum- 
stances, if  any  there  be,  is  not  enough.  Tbe 
decree  continuing  the  injunction  is  reversed 
and  set  aside,  and  the  preliminary  injunc- 
tion Is  dissolved;  and  it  is  ordered,  adjudged, 
and  decreed  that  tbe  costs,  including  the 
costs  of  tbis  appeal,  be  paid  by  tbe  plain- 


SCHUYLKILL  COUNTY  t.  PEPPER. 

(Supreme  Court  of  Pennsylvania.    July  16, 

1897.) 

CODNTT  TbEASURBB— COMPBSSATIOV. 

A  treasurer  of  a  coonty  having  more  than 
150,000  inhabitants,  l>eing  a  salaried  officer,  can- 
not appropriate  to  his  own  use  fees  for  tiie  per- 
formance of  any  duty  cast  upon  him  by  law,  un- 
der C!oD8t.  art.  14,  i  5,  providing  that  county  of- 
ficers who  are  salaried  diail  pay  ail  fees  which 
they  may  receive  into  the  treasury  of  tl>e  county 
or  state,  and  that  in  counties  of  over  150,000  all 
count;  officers  shall  be  paid  by  salary,  and  Act 
March  31,  1876,  prohibiting  officers  in  such  conn- 
ties  from  receiving  for  their  own  use  any  fees 
for  any  official  .,ervices  whatsoever,  except  for 
the  use  of  the  proper  county. 

Appeal  from  court  of  common  pleas, 
Schuylkill  county. 

Action  by  Schuylkill  county  against  Thom- 
as Pepper.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Wm.  A.  Marr,  for  appellant  0.  B.  Berger, 
County  Sol.,  and  J.  O.  Ulricb,  for  appellee. 

DEAN,  J,  Tbomas  Pepper,  defendant,  was 
the  duly  qualified  county  treasurer  of  Schuyl- 
kill county  for  the  year  1891.  The  county 
auditors  who  settled  bis  accounts  for  that 
year  found  a  balance  due  from  him  to  tbe 
county  of  $1,868.73.  This  balance  was  made 
np  of  the  following  items: 

Boroughs'  and  townships'  share  of 
liquor  itcenses 11,293  40 

CommiaaioDs  on  county's  share  of 
liquor  licenses 132  58 

25  cents  on  each  of  700  liquor  licenses        175  00 

25  cents  on  1,071  mercantile,  billiard, 
etc.,  licenses 267  75 

Total $1,868  73 

The  defendant  appealed  from  tbis  settle- 
ment to  the  court  of  common  pleas.  On  hear- 
ing, the  court  struck  off  the  last  two  charges 
against  him,  reducing  the  balance  to  $1,- 
42S.08,  for  which  amount,  with  interest  from 
December  31,  1892,  Judgment  was  entered. 
From  that  Judgment  the  treasurer  appeals 
to  this  court. 

It  will  be  noticed  the  Judgment  now  stands 
for  commissions  on  that  part  of  tbe  liquor 
licensee  paid  to  tbe  boroughs  and  townsblps. 
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and  on  that  part  retained  tij  the  county  un- 
der the  act  of  June  9, 1896,  which  directs  that 
"in  cities,  the  sum  of  one  hundred  dollars, 
In  boroughs  and  townships,  one-flfth  of  the 
amount  of  the  license  shall  be  paid  to  the 
treasurers  of  the  respective  counties,  for  the 
use  of  the  counties,  and  the  balance  shall  be 
paid  to  the  respective  boroughs  and  town- 
ships for  their  respective  use."  The  treasure 
er  claims  that  the  commissions  retained  by 
him  were  for  services  rend«ed  the  different 
bOTOughs  and  townships,  which  were  in  no 
way  connected  with  his  official  duty  to  the 
county,  and  therefore  the  court  erred  in  find- 
ing these  commissions  should  be  paid  to 
Schuylkill  county.  The  treasurer  is  a  county 
officer  of  a  county  having  more  than  150,000 
inhabitants.  Under  the  act  of  1876  bis  sal- 
ary was  fixed  at  $4,000,  and  this,  by  act 
of  1896,  was  increased  to  $6,000;  so  that  he 
comes  within  the  plain  provisions  of  section 
5  of  article  14  of  the  constitution  of  1874, 
which  declares :  "The  compensation  of  coun- 
ty officers  shall  be  regulated  by  law,  and  ail 
county  officers  who  are  or  may  be  salaried 
shall  pay  all  fees  which  they  may  be  author- 
ized to  receive  into  the  treasury  of  the  coun- 
ty or  state,  as  may  be  directed  by  law.  In 
counties  containing  over  150,000  Inhabitants, 
all  county  officers  shall  be  paid  by  salary." 
As  we  have  several  times  decided,  the  Intent 
of  this  provision  la  so  manifest  that  there 
Is  no  room  for  mistalce  or  doabt.  The  old 
fee  system  had  become  Intolerable.  It  held 
out  a  constant  temptation  to  extortion  upon 
the  public  by  the  officers.  Therefore,  as  far 
-as  it  was  practicable  to  do  so,  the  constitu- 
tion enjoined  its  abolition.  In  those  large 
counties  where  the  wrong  was  most  grievous, 
the  evil,  under  this  command,  must  be  reme- 
died Immediately;  and,  with  the  growth  of 
I>opulatlon,  It  was  supposed  that,  in  a  com- 
paratively few  years,  many  more  of  the  coun- 
tiee  of  the  commonwealth  would  come  under 
Its  wholesome  provisions.  The  act  of  1876 
was,  as  itself  declares,  passed  to  carry  this 
constitutional  provision  into  effect.  It  enacts 
tha-t,  in  all  counties  containing  over  150,000 
inhabitants,  all  legal  fees  received  by  the 
county  officers  shall  belong  to  the  county,  ex- 
cept taxes  and  fees  levied  for  the  state,  and 
prohibits  every  county  officer  from  receiving 
for  his  own  use,  or  for  any  use  or  pur- 
pose whatever,  except  for  the  use  of  the  prop- 
er county  or  for  the  state,  any  fees  for  any 
official  services  whatsoever. 

The  constitutional  mandate  and  the  legis- 
lative enactment  are  so  plain  that  there  is  no 
room  for  construction.  Salaried  county  offi- 
cers can  appropriate  to  their  own  use  no  fees 
for  the  performance  of  any  duty  cast  upon 
them  by  law.  We  so  decided  In  Plerle  ▼. 
Pblladelphla,  139  Pa.  St.  573,  21  Atl.  90; 
McCaeary  v.  Allegheny  Co.,  -163  Pa.  St.  578, 

30  Atl.  120;   Com.  v.  Mann,  168  Pa.  St.  298, 

31  Atl.  1003;  and  In  other  cases.  As  we  have 
more  than  once  noticed,  the  case  of  Phila- 
delphia T  Martin.  125  Pa.  St.  583, 17  Atl.  307, 


has  no  bearing  on  the  question  before  as. 
Tliat  case  Is  authority  for  the  point  decided, 
which  was  that,  under  the  facts,  the  Berrlces 
were  rendered  the  state,  aad  In  that  particu- 
lar he  was  the  agent  and  officer  of  the  state. 
That  case  was  heard  before  the  late  Jndi;e 
Allison,  who  ffied  «n  exhaustive  (H>inlon. 
and  the  Judgment  was  affirmed  per  earlmn 
by  this  court  Some  of  his  remarks.  In  dis- 
cussing the  issue,  would  tend  to  siutain  the 
position  of  appellant  here;  but  these  'were 
not  necessary  to  a  decision  of  the  point  be- 
fore him,  and  were  not  intended  to  be  adopt- 
ed by  this  court  The  Judgment  in  that  case 
rests  solely  en  these  reasons:  That  the  offi- 
cer acted  by  authority  of  an  act  of  assem- 
bly as  the  agent  or  officer  of  the  state,  al- 
though not  designated  by  law  as  a  state  offi- 
cial. The  case  was  cited  and  relied  on  by 
the  officers  In  all  the  cases  which  have  cione 
before  us  since.  It  has  never  been  recognized 
as  an  authority  for  any  other  issue  than  that 
raised  by  the  particular  facts  of  it  Now. 
again,  this  appeal  is  founded  upon  it;  and 
we  again  decide  that  it  has  no  bearing  on 
the  issue.  The  state  may,  by  law,  ai^x^t  any 
county  officer  its  agent  for  the  transaction  of 
Its  business,  and,  as  such  state  officer  or 
agent,  he  may  be  entitled  to  fees  for  such 
services;  but,  for  the  performance  of  any 
and  every  duty  as  a  cotnrty  officer,  the  fees 
must  be  paid  into  the  county  treasury.  Tise 
plain  letter  of  the  law  and  public  policy  de- 
mand that  the  commtssioos  retained  by  tite 
treasurer  out  of  the  boroughs",  townships'. 
and  county's  portion  of  liquor  Hcensea  riwold 
be  turned  into  the  county  treasury,  because 
he  received  them  as  a  county  officer.  As  to 
the  nature  of  his  duties  and  his  relation  to 
the  county  by  virtue  of  his  office,  that  ques- 
tion was  directly  ruled  in  Potter  Oo.  t.  Os- 
wayo  Tp.,  47  Pa.  St  162.  There  tha  county 
treastn%r,  as  is  authorised  by  law,  recdved 
the  township's  taxes  on  unseated  lands  in 
the  township,  and  went  out  of  office  withoni 
paying  over  the  money.  Hie  township,  on 
the  assumption  that  he  was  a  county  officer 
in  receiving  Its  money,  sued  the  county  di- 
rectly for  the  amount  claimed.  The  eonntr 
defended  on  the  ground  that,  In  receiving 
these  parti  cuUir  taxes,  he  acted  for  the 
township,  and  was  not  as  to  this  money,  a 
county  officer,  for  whose  default  the  countj 
was  answerable.  It  was  held  that  he  had 
received  the  money  in  his  official  capacity  &■■> 
county  treasurer,  and  the  county  must  make 
good  his  default.  That  decision  has  nerfr 
been  questioned.  Under  it  if,  in  the  case  be- 
fore us,  the  county  treasurer  has  made  de- 
fault in  payment  of  these  liquor  licenses  to 
the  townships  or  boroughs,  the  county  would 
have  been  htid  liable  for  his  detedt  on  the 
ground  that,  in  receiving  them,  he  was  a 
county  officer.  As  to  the  25  cents  fee  receiv- 
ed on  each  license,  and  stricken  elf  by  the 
court  below,  the  county  has  taken  no  appeal, 
and  we  express  no  opinion  on  that  gnestkw. 
The  Judgment  Is  affirmed, 
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CITT  OF  CHESTER,  to  Use  of  ROSS,  t. 
EYRE  et  si. 


(Saprane  Ooait  of  PennEflraiiitu 
1897.) 


Jnly  IB, 


Municipal  Cobpcmutioss— PATiiBitTB— Adtbobitt 

TO  COXSTMCCT— RaTIFIOATION— I<1BH  —  CLAm  — 
DbBCKIPTIOX— COU:!;0ILCOinlITTBBS— AOTHOBITT 
OP    IfBMBBRS. 

1.  The  eflPect  of  an  ordinance  directing  abutting 
owners  to  pave  a  street  cannot  be  abrogated  by 
declarations  of  individaal  members  of  a  commit- 
tee of  the  council  to  the  effect  that  the  paving 
would  not  be  then  required  of  the  owners. 

2.  It  is  no  defense  to  a  municipal  lien  for  the 
cost  of  paling  a  street  that  the  wwk  -was  not  au- 
thorized before  it  was  done,  where  the  ootmcil,  on 
its  completion,  fully  accepted  it. 

3.  It  was  proper  to  file  against  an  entire  square 
a  claim  of  lien  for  paying  a  street  bounding  but 
<me  side  of  tbe  square,  where  the  property  be- 
longed to  one  person,  and  was  used  as  a  whole, 
and  there  were  no  division  lines  across  it. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Scire  facias  by  the  city  of  Chester,  to  tbe 
use  of  Michael  Ross,  against  Martha  S.  Eyre 
and  others,  on  a  municipal  Uen  for  the  grad- 
ing, curbing,  and  paving  of  both  sides  of 
Elgbtli  street  In  said  city  from  Barclay  street 
to  Concord  avenue.  From  a  judgment  for 
plaintiff,  defendants  appeal     AfDrmed. 

Followliig  an  the  speclficaticHis  of  error, 
viB.: 

"(1)  The  court  erred  In  disBiissing  tbe  fol- 
lowing exceptions  to  the  report  of  the  referee, 
and  In  not  mistalnliig  the  same: 

"Tbe  referee  emi  in  bis  rulings  upon  the 
admission  and  rejection  at  evidence,  viz.:  In 
OTermlIng  defendants'  offer  of  evidence.  Hie 
eTldence  rejected  being  as  follows: 

"  'Defendants'  Offer.  U  is  admitted  the  side- 
walk committee  Is  the  proper  committee  re- 
ferred to  In  tbe  (wdlnance  of  Jannary  6,  1890, 
and  defendants  off^  to  prove  that  the  pav- 
ing, grading,  and  curbing  for  which  the  Ilea 
was  filed  in  the  above  case  was  not  done  \m- 
der  the  instructions  or  directfcxis  of  the  side- 
walk committee,  but,  on  tbe  contrary,  that 
committee  had  decided  that  tbe  paving  f<Hr 
which  the  hen  is  filed  need  not  be  done  by  tbe 
defendants.  Plaintiff  objects.  The  objec- 
tion Is  sustained  for  the  reason  that  the  only 
qoestion  in  this  case  Is  whether  or  not  the 
work  for  which  this  lien  was  filed  was  done 
aa  was  reqolred  by  the  snbsegaent  ordinance 
of  September  22,  1891.    Exception  noted. 

"  'Jacob  Craig,  Jr.,  called  and  affirmed.  Bz- 
amtned  by  Mr.  Dickinson.  "Q.  You  are  now 
city  treasurer  of  the  city  of  Chester?  A.  Yes, 
sir.  Q.  In  the  fall  of  1891,  and  spring  of 
1892,  what  connection  liad  you  with  the  city 
government  T  A.  Member  of  select  council. 
Q.  And  a  member  of  what  committees?  A. 
Member  of  finance  cmnmittee,  sidewalk  com- 
mittee, and  pobllc  property.  Q.  Do  yon  re- 
call an  application  having  been  made  to  the 
committee  on  sidewalks,  acting  in  conjunction 
with  the  committee  on  streets,  made  you.  by 
me,  on  behalf  of  tbe  Eyre  estate,  relative  to 
tbe  question  of    paving    the  south  side  of 


Eighth  street,  between  Barclay  and  Futttm?" 
Mr.  Booth  objects.  Objection  overruled.  Ex- 
ception noted.  Witness  not  to  go  into  any 
statement.  "A.  Yea.  Q.  Did  the  sidewalk 
committee  at  that  time  keep  any  minutes  or 
records  of  what  It  did?"  Mr.  Booth  objects. 
Objection  overruled.  Exception  noted.  "A. 
I  don't  remember  that  it  did.  Q.  I  wish  yon 
would  state  what  was  decided  by  the  com- 
mittee with  respect  to  whether  the  Eyre  es- 
tate would  be  required  or  not  required  to 
pave  the  south  side  of  Eighth  street  between 
Barclay  and  Fulton,  under  the  provisions  of 
the  ordinance  of  September,  1891."  Mr. 
Booth  objects.  Objection  sustained.  Excep- 
ti<«  noted.  Defendants  offer  to  prove  by  tliis 
witness  that  he  was  a  member  of  tlie  side- 
walk coiomittee  in  1891  and  1892,  that  the 
sidewalk  committee,  imder  tbe  custom  and 
practice  of  councils,  is  made  up  by  the  com- 
mittee on  sidewalks  from  both  the  sdect  and 
common  council,  and  is  presided  ova  by  a 
Joint  chairman;  that  the  committee  consider- 
ed the  question  of  the  requirement  of  the  pav- 
ing on  the  south  side  of  Eighth  street,  be- 
tween Barclay  and  FWton,  along  tbe  Eyre 
estate  pn^erty,  and  decided  in  committee 
that  the  defendants  should  not  be  required  to 
do  the  paTing  until  the  sidewalk  committee 
should  so  direct  them,  when,  in  their  Judg- 
ment, they  deemed  it  proper;  that  ttie  wlt- 
neas,  as  one  of  the  members  of  the  sidewalk 
committee,  was  called  In  at  a  conference  be- 
tween O.  B.  Dickinson,  acting  for  the  de- 
foidants,  and  Thomson,  tbe  commissioner  of 
highways,  and  informed  the  highway  com- 
missioner of  the  action  of  the  committee,  and 
that  it  had  been  decided  that  tbe  paving 
wonld  not  be  required  to  be  done;  that  tbe 
understanding  between  the  sidewalk  commit- 
tee and  tbe  d^endants  was  that  they  were  not 
to  do  the  paving  unless  they  should  subee- 
qoentiy  receive  notice  from  the  committee, 
when  the  committee  decided  to  have  tiie  pav- 
ing  done;  that  the  committee  never  did  so  de- 
cide, and  never  gave  the  notice:  This  is  to 
be  followed  iq>  with  evidence  from  the  rec- 
ords and  minutes  of  council  that  a  communi- 
cation on  the  subject  was  received  In  each 
Iwanch  of  council  on  March  7,  1892,  from  the 
defendants,  and  was  referred  by  each  brand) 
of  council  to  the  sidewalk  committee,  and  was 
acted  upon  by  tbe  committee,  and  the  deci- 
sion reached  as  above  stated,  and  that  a  re- 
port of  tite  action  of  the  committee  was  made 
to  and  accepted  by  councils;  and  to  be  fur- 
ther followed  up  by  the  testimony  of  Alfred 
BrovTU,  the  Joint  chairman  of  the  sidewalk 
committee,  that  he  never  directed,  nor  did  the 
committee  direct,  the  paving  to  be  done  on 
the  south  side  of  Eighth  street,  but,  on  the 
contrary,  the  committee  Iiad  decided,  and  be 
had  so  directed,  that  it  should  not  be  done 
unless  tbe  committee  subsequently  so  ordered, 
and  that  they  never  did  so  order.  Mr.  Booth 
objects  to  tbe  offer.  ObJectloD  sustained,  and 
exception  noted  for  defendants. 
"  'Mrs.  M.  S.  Knowles,  called  and  affirmed. 
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Examined  by  Mr.  Dickinson.  "Q.  Ton  are 
one  of  the  defendants  In  this  case?  A.  I  am. 
Q.  Did  yon  have  any  conversation  with  any 
of  the  members  of  the  sidewalk  or  street  com- 
mittee of  councils  with  reference  to  the  pav- 
ing on  the  south  ^Ide  of  Eighth  street,  be- 
tween September  22, 1891,  after  the  ordinance 
was  passed,  until  June  of  1892,  when  yon  left 
Chester?"  Mr.  Booth  objects.  Objection 
sustained.  Exception  noted.  Defendants  pro- 
pose to  prove  by  this  witness  the  action  of 
the  sidewalk  conunlttee  and  the  joint  meet- 
ing of  the  sidewalk  and  street  committee,  by 
which  it  was  decided  that  the  paving  on  the 
south  side  of  Eighth'  street  would  not  be  re- 
quired, and  that  the  witness  was  so  notified 
by  different  members  of  the  committee.  Mr. 
Booth  objects.  Objection  sustained.  Excep- 
tion noted. 

"  'Albert  D.  Brown,  called  and  affirmed. 
Examined  by  Mr.  Dickinson.  "Q.  Where  do 
yon  reside?  A.  No.  131  Bast  Third  street, 
Chester,  Pa.  Q.  Were  you  a  member  of  city 
councils  of  Chester  in  1881  and  1892?  A.  I 
was.  Q.  On  what  committees  were  yoa 
during  1892?  A.  Corporation,  chairman  of 
sidewalk  committee,  and  street  committee, 
and  joint  chairman  of  the  three  combined. 
Q.  As  I  understand  that  each  branch  of  coun- 
cil has  its  own  committee  and  a  chairman  of 
the  committee,  then  there  Is  a  joint  chalrmaji 
elected  for  the  two  committees?"  Mr.  Booth 
objects.  Objection  overruled.  Exception  noted. 
"A.  Yes,  sir.  Q.  Who  was  joint  chairman  of 
the  sidewalk  committee?  A.  I  was.  Q.  Do  you 
know  William  P.  Thomson?  A.  I  do.  Q.  And 
what  was  his  official  connection  with  the  city 
government  in  1892?  A.  Ooaunissloner  of 
highways.  Q.  Were  yon  chairman  of  the  side- 
walk committee  in  1891?  A.  I  was.  Q.  Mr. 
Thomson  has  testified  here  that  some  time, 
the  date  of  which  he  does  not  remember,  or 
did  not  give,  he  received  notice  from  yon 
orally  that  he  should  have  the  sidewalk  on  the 
south  side  of  Eighth  street,  being  at  the  rear 
of  what  is  known  as  the  'Eyre  property,' 
paved.  State  whether  -that  la  correct.  A. 
What  do  you  mean  by  'orally'?  Q.  By  word 
of  month.  A.  I  would  say  not.  I  generally 
wrote  my  orders  to  him  of  whatever  I  had  to 
do.  Q.  It  appears  by  the  minutes  of  council 
that  on  March  7,  1892,  a  communicatlMi  was 
presented  in  each  branch  of  council  from  O. 
B.  Dicldnson,  representing  the  Eyre  estate, 
which,  by  the  minutes,  was  referred  to  the 
sidewalk  committee.  Do  you  remember  re- 
ceiving such  a  communication?  A.  I  had  of 
that  nature;  yes.  Q.  Have  you  made  any 
Investigation  to  learn  whether  or  not  yon  still 
have  that,  and  whether  you  can  produce  It? 
A.  That  I  cannot  say.  I  bad  a  great  many 
of  those,  and  I  have  been  cleaning  up  for  the 
past  two  weeks,  but  I  have  not  been  able  to 
find  It.  Q.  Have  you  made  a  search  for  that 
paper?  A.  I  have.  Q.  Were  you  able  to 
find  It?  A.  I  was  not.  Q.  Do  you  remember 
what  It  contained?"  Mr.  Booth  objects.  Ob- 
jection BUB^ned.    Bxception  noted.    Defend- 


ants propose  to  prove  by  this  witness,  and  to 
contradict  Wm.  F.  Thomson  wherein  he  tes- 
tified that  Mr.  Brown,  as  chairman  of  t&e 
sidewalk  committee,  gave  him  orders  to  bave 
the  paving,  grading,  and  curbing  on  the  south 
side  of  Eighth  street,  referred  to  In  his  testi- 
mony, done,  and  that  Mr.  Brown  told  him 
that  he  was  to  take  his  orders  from  blm  (Mr. 
Brown),  and  was  not  to  mtaid  what  Mr.  Craig 
or  any  of  the  other  members  of  the  commit- 
tee told  him  to  do.  I  propose  further  to  show 
by  this  witness  that  the  communication  whidi 
was  received  by  city  councils  on  March  7ih, 
and  which  was  referred  to  the  sidewalk  com- 
mittee in  each  branch  of  councils,  was  con- 
sidered by  the  committee  in  joint  session,  and 
that  it  was  there  decided  by  the  CMnmlttee 
that  the  paving  on  the  south  side  of  Blghth 
street  was  not  to  be  done,  and  that  Mr. 
Brown,  by  direction  of  committee,  so  report- 
ed to  councils,  and  notified  the  representative 
of  the  Eyre  estate.  I  propose  further  to 
show  by  this  witness  that  the  committee  gave 
directions  that  the  woric  on  Eighth  street 
should  be  stopped,  and  to  show  also  that  the 
street  commissioner  and  the  city  paver  were 
both  so  notified.  I  propose  also  to  show  that 
it  was  the  practice,  use,  and  custom  for  all 
paving  questions  to  be  submitted  to  and  be 
under  the  c(Hitrol  of  the  sidewalk  committee 
I  propose  also  to  show  that  the  same  qnes- 
tloD  was  considered  in  connection  with  a  mis- 
take In  grade  which  had  been  made  In  the 
grade  on  the  north  side  of  Eighth  street  by 
the  street  committee  and  the  sidewalk  com- 
mittee of  councils  in  joint  session,  and  the 
same  decision  was  arrived  at  To  be  followed 
up  with  the  minutes  of  councils,  showing  the 
receipt  of  the  communication  from  O.  B. 
Dickinson,  the  reference  to  the  sidewalk  com- 
mittee, the  report  of  the  sidewalk  committee 
therein,  and  Its  acceptance  by  council.  Also 
that  no  written  notice  referred  to  by  WUllam 
P.  Thomson  In  bis  testimony  was  given  to 
him  by  the  sidewalk  committee,  or  the  chair- 
man thereof,  relative  to  the  south  side  of 
Eighth  street,  that  there  was  no  sach  notices 
in  the  office  of  the  highway  commissioner,  or 
among  the  city  records  and  papers.  Follow- 
ed up  also  by  the  records  of  council  showing 
who  constituted  the  committee  during  the 
times  referred  to,  and  the  rules  of  conndl 
showing  the  jurisdiction  and  authority  of  the 
various  committees.  Mr.  Booth  objects  to 
the  offer.  By  the  Referee:  "So  far  as  the 
otter  relates  to  the  written  communicatlmi, 
and  the  action  of  the  sidewalk  committee,  and 
the  instructions  given  by  them  to  WUllam  P. 
Thomson,  the  objection  is  sustained,  and  ex- 
ception noted,  the  testimony  of  Mr.  Thomson 
upcHi  these  points  being  wholly  IrteleTant,  and 
apart  from  the  present  Issue."  Mr.  Dicldnson: 
"Q.  Did  the  sidewalk  committee  keep  any 
records  or  minutes  of  its  proceedings?"  Mr. 
Booth  objects.  Objection  overruled.  Htxcep- 
tlon  noted.  "A.  No  further  than  from  one 
meeting  to  another.  Q.  I  mean,  are  thetr 
any  minutes  now  In  existence,  or  any  rec4»d 
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of  tbese  minutes  In  existence?  A.  Not  of  the 
meeting  Itself,  unless  it  comes  before  councils 
committee  themselves.  They  never  kept  any 
record.  Q.  Is  there  any  minute  or  record  of 
the  actions  of  the  committee  relative  to  the 
question  as  to  whether  the  Eyre  estate  should 
be  required  to  pave  Eighth  street  otheae  than 
a.  minute  which  appears  on  the  records  of  dty 
councils  of  your  report  on  that  question?  A. 
No  other  report  except  what  Is  kept  by  the 
clerk  of  council.  Q.  What  action,  If  any,  did 
the  sidewalk  committee  take  upon  the  ques- 
tion as  to  whether  the  Eyre  estate  should  be 
required  to  pave  the  south  side  of  Eighth 
street,  between  Barclay  and  Fulton?"  Mr. 
Booth  objects.  Objection  sustained.  Excep- 
tion noted.  Mr.  Dickinson:  "I  propose  up<Mi 
this  point  to  prove  by  this  witness  that  the 
committee  decided  that  the  defendants  should 
not  be  required  to  pave  the  south  side  of 
Eighth  street  until  ordered  by  the  committee, 
and  that  the  committee  never  ordered  them; 
to  be  followed  up  with  proofs  that  the  action 
of  the  committee  was  reported  to  councils, 
and  the  report  accepted  by  councils,  and 
that  under  the  ordinances  and  rules  of  council 
the  sidewalk  committee  had  authority  and  ju- 
risdiction over  such  matters."  Mr.  Booth  ob- 
jects. By  the  Referee:  "So  far  as  the  offer 
relates  to  what  is  proposed  to  be  proven  by 
this  witness,  the  objection  is  sustained.  So 
far  as  the  objection  relates  to  the  ordinance 
and  rules  of  council,  the  objection  is  overrul- 
ed. Exception  noted."  "Q.  Were  any  in- 
stmctlons  given  by  the  sidewalk  committee, 
or  any  member  thereof,  by  authority  of  the 
sidewalk  committee,  to  William  P.  Thomson, 
the  street  commissioner,  and  to  Michael  Ross, 
the  dty  paver,  as  to  the  work  on  Eighth 
street,  referred  to  In  the  previons  question?' 
Hr.  Booth  objects.  Objection  sustained.  Ex- 
ception noted.  Mr.  Dickinson:  "I  propose  to 
show  by  this  witness  that  specific  notice  was 
given  to  the  street  commissioner  and  Michael 
Ross  to  stop  work  on  the  south  side  of  Eighth 
street,  and  they  were  expressly  directed  that 
It  was  not  to  be  d<»ie."  Mr.  Booth  obJecti>. 
Objection  sustained.  Bxceptlon  dieted.  "Q. 
William  P.  Thomson  was  asked,  when  be 
•was  on  the  stand.  !f  he  did  not  rcDiemher  a 
conversation  between  Mr.  Crsig,  of  the  .side- 
walk committee,  myself,  and  Thomson,  at 
which  he  was  told  by  Mr.  Oiaig  that  the  cwn- 
mittee  had  decided  that  the  sidewalk  on  the 
sonth  side  of  Eighth  street,  adjoining  the 
Eyre  property,  need  not  he  done,  to  which  he 
answered  as  follows:  *I  remember  something 
of  that  sort  at  the  time,  but  the  chairman 
of  the  sidewalk  committee  was  at  me  to  push 
It,  and  not  to  take  orders  from  any  one  else; 
that  he  was  chairman,  and  that  I  was  to  obey 
bis  orders.  The  chairman  told  me  to  go  on, 
and  said  that  he  was  the  one  that  I  was  to 
obey,  just  the  same  as  If  I  got  my  orders  from 
the  dtr  cotmcIL'  I  ask  you  whether  you  ever 
said  anything  of  that  kind  to  William  P. 
Thomson?  A.  Well,  I  will  state  in  that  mat- 
ter, that  If  I  had  previously  given  him  writ- 


ten orders  I  might  have  said  those  words.  I 
was  not  in  the  habit  of  giving  any  verbal  or- 
ders. I  always  wrote  them  out,  so  that  the 
commissioner  would  be  on  the  safe  side.  Q. 
Did  you  ever  give  Thomson  orders  to  go 
ahead  and  pave  the  south  side  of  Eighth 
street,  adjoining  the  Eyre  property?  A.  I 
cannot  say  that  I  did.  If  he  has  a  written 
order  to  that  effect,  I  must  have  given  It  to 
him.  I  cannot  say  that  I  did  or  did  not  If 
he  got  an  order,  It  was  a  written  order.  Q. 
Do  you  know  whether  any  Instructions  were 
given  him  as  to  not  doing  the  work  there?" 
Mr.  Booth  objects.  Objection  sustained.  Bx- 
ceptlon noted.  Mr.  Dickinson:  "I  propose  to 
show.  In  explanation  of  the  witness'  testi- 
mony, tlmt  what  he  refers  to  as  to  whether 
or  not  he  did  give  notice,  refers  to  a  condition 
of'  things  existing  long  prior  to  the  doing  of 
the  work,  and  that  after  March  21,  1892,  and 
several  months  before  the  paving  on  Eighth 
street  was  done,  that  he  gave  notice  to  the 
commissioner  of  highways  and  to  the  paver 
that  the  paving  on  Eighth  street  was  not  to 
be  done."  Mr.  Booth  objects.  By  the  Ref- 
eree:. "Exception  sustained,  testimony  being 
Irrelevant.     Exception  noted." 

"  'Frank  W.  Harrison,  called  and  sworn. 
Examined  by  Mr.  Dickinson.  "Q.  Mr.  Harri- 
son, what  Is  your  portion  in  connection  with 
the  city  government?  A.  Clerk  of  common 
council  and  city  clerk.  Q.  As  such  official  do 
you  have  charge  of  the  records  of  the  city? 
A.  Yes,  sir.  Q.  Have  you  here  their  records 
covering  the  year  1892?  A.  I  have.  Q.  I 
wish  you  would  turn  to  the  organization  of 
cotmcU,  at  the  commencement  of  the  year 
1892."  Witness  refers  to  minute  book  of  com- 
mon council,  at  page  626,  under  date  of  April 
18,  1892.  Mr.  Booth  objects.  Defendants  of- 
fer to  prove  by  the  minutes  of  council  for  the 
years  1891  and  1882,  showing  who  constituted 
the  committees  on  streets  and  sidewalks,  as 
part  of  the  previous  offer  to  prove  that  the 
sidewalk  and  street  committee  had  dcciaed 
that  the  paving  on  the  south  side  of  EiRhth, 
between  Barolny  and  Pulton  streets,  need  not 
■  be  done  by  the  owners  until  they  received 
!  notice  from  the  sidewalk  committee,  and  that 
;  no  puch  notice  was  ever  given.  Mr.  Booth 
objects.  Objection  sustained,  and  exception 
noted. 

"  'Mr.  Edmund  Oliver,  called  and  sworn. 
Examined  by  Mr.  Dickinson.  "Q.  You  are 
the  present  commissioner  of  highways  of  the 
dty  of  Chester?  A.  Yes,  sh:.  Q.  Have  you 
among  the  papers  relating  to  your  office,  any 
communication  in  writing  directed  to  William 
P.  Thomson,  commissioner  of  highways,  or  to 
the  commissioner  of  highways  in  1891  or  1892, 
relating  to  sidewalk  paving  on  the  south  side 
of  Eighth  street,  between  Barclay  and  Fulton 
streets?"  Mr.  Booth  objects.  Objection  sus- 
tained, and  exception  noted.  Defendants  offer 
to  prove  by  this  witness  that  he  has  made  a 
search  among  the  papers  of  his  office,  and 
there  Is  no  paper  there  such  as  testified  to  by 
William  P.  Thomson:  "that  If  It  was  in  exlst- 
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ence,  It  was  on  file  In  the  ofSce  of  the  com- 
missioner of  Jilghways,"  for  the  purpose  of 
contradictiog  the  evidence  of  the  existence  of 
any  such  paper.  By  the  Beferee:  "Offer 
overruled  as  irrelevant,  Immaterial  testimony, 
and  exception  noted." 

"  'Oliver  B.  Dickinson,  called  and  affirmed 
on  the  part  of  the  defendants.  Defendants 
offer  to  prove  by  this  witness  the  facts  as  stat- 
ed In  the  supplementary  affidavit  of  defense 
as  follows:  "That  he  was  the  attorn^  of  the 
defendant,  and  also  represented  the  estate  of 
Joshua  P.  Eyre,  deceased,  of  which  the  prem- 
ises described  in  above  referred  to  lien  are 
port  These  premises  occupied  the  square  of 
ground  betwe^  Barclay,  Fulton,  Seventh,  and 
Eighth  streets.  The  estate  of  Joshua  P.  Eyre, 
deceased,  was  also  the  owner  of  other  lauds 
bounding  on  these  streets.  In  the  fall  of  the 
year  1891  the  city  councils  were  proposing  a 
number  of  improvements  in  the  locality  where 
the  lands  above  referred  to  are  situated. 
These  improvements  involved  the  paving  of 
Seventh  street  with  asphalt  blocks,  and  the 
sewering,  curbing,  and  paving  of  the  side- 
walks of  at  least  six  different  streets, upon 
which  the  lands  of  said  estate  abutted,  and 
the  repavlng  of  the  sidewalk  of  Seventh  street 
The  amount  required  in  the  aggregate  for 
these  improvements  to  be  paid  by  the  Eyre  es- 
tate amounted  to  several  thousand  dollars, 
and  the  properties  were  all  unproductive. 
There  were  Introduced  in  city  councils  ordi- 
nances to  grade,  curb,  and  i>ave  both  sides  of 
Eighth  street,  and  both  sides  of  Barclay 
street,  both  sides  of  Fulton  street,  and,  in  ad- 
dition, notice  was  given  to  repave  Seventh 
street  This  deponent  acting  for  the  Eyre 
estate,  met  the  committee  of  councils  having 
the  ordinance  In  charge,  and  represented  to 
them  that  all  the  improvements  which  were 
proposed  would  cost  the  Eyre  estate  a  sum 
approaching  ten  thousand  dollars,  and  urged 
some  modification  of  the  plan,  claiming  that 
some  of  the  streets  to  be  paved  and  curbed 
there  was  no  public  necessity  nor  benefit  in 
having  paved,  and  that  this  applied  itarticu- 
larly  to  Eighth  street  It  was  finally  propos- 
ed, with  the  consent  ot  all  present  that  Sev- 
enth street  should  be  r^wved,  and  Barclay 
and  Folton  streets  paved  and  curbed  on  both 
sides,  but  that  the  ordinance  relating  to 
Eighth  street  should  be  amended  so  as  to  ex- 
clude the  south  aide  of  the  street  The  wit- 
ness acting  on  this  arrangement  employed  Mi- 
chael Boss,  the  use  plaintiff,  and  bad  him  re- 
pave  Seventh  street  and  curb  and  pave  Fulton 
and  Barclay  streets  on  both  sides  where  the 
Eyre  estate  owned  lands.  This  was  done  at 
the  expense  of  defendant  and  was  paid  by  de- 
fendant or  witness  for  her.  Shortly  afterwards 
the  attention  of  witness  was  called  to  the  fact 
that  the  Eighth  street  ordinance  had  been 
passed  without  amendment.  He  immediately 
saw  A.  D.  Brown,  who  was  chairman  of  the 
sidewalk  committee,  and  asked  him  about  it 
Together  he  and  Mr.  Brown  went  to  the  office 
of  the  city  clerk,  and  learned  that  an  ordi- 


nance had  been  passed  and  approved  Septem- 
ber 22,  1891.  Mr.  Brown,  as  chairman  of  the 
sidewalk  committee,  then  stated  to  witness 
that  under  the  ordinance  and  practice  of  the 
city,  notices  to  cmrb  and  pave  were  givea  by 
the  street  commissioner,  acting  upon  resolu- 
tions of  the  sidewalk  committee,  and  that  de- 
fendant would  not  be  required  to  curb  and 
pave  the  south  side  of  Eighth  s'^-eet  imtil  the 
sidewalk  committee  so  ordered.  On  Muty-Ti  7, 
1892,  witness  addressed  a  communlcatioii  to 
city  councils  which  was  referred  to  the  side- 
walk committee.  Witness  afterwards  met  the 
sidewalk  committee  and  the  street  coumilttee 
acting  together,  and  it  was  decided  by  both 
committees,  and  so  exphiined  and  stated,  to 
him,  that  the  paving  would  not  be  required 
until  ordered  by  the  sidewalk  committee,  and 
was  assured  that  the  sidewalk  committee 
would  not  order  the  paving  of  the  south  side 
of  Eighth  street  Witness  then,  as  above 
stated,  did  the  work  required  on  Seventh,  -Bar- 
clay, Fulton,  and  Ninth  streets,  at  a  very 
heavy  expense  to  the  estate.  After  this  work 
had  been  done,  the  street  commissioner  spoke 
to  the  witness  about  the  Eighth  street  paving, 
stating  that  the  ordixiance  required  this  to  be 
paved  also.  Witness  told  him  of  the  arrange- 
ment made  as  to  this  street  The  commission- 
er said  that  while  he  did  not  doubt  this,  it 
ought  to  be  confirmed  by  a  member  of  the 
committee.  Witness  at  once  sent  fw  Mr. 
Craig.  Mr.  Craig  came,  and  confirmed  the  ar- 
rangement as  stated  by  witness,  and.  af^ 
conferring  with  the  street  commissioner,  and 
In  his  presence,  stated  to  witness  that  the  pav- 
ing need  not  be  done.  No  notice  waa  served 
to  pave.  Some  two  or  three  days  after  this, 
witness  was  stopped  on  the  street  at  Third 
and  Market  streets,  by  Michael  Boss,  and  ask- 
ed if  Ross  wasn't  to  have  the  Job  of  carbine 
and  paving  Eighth  street  Witness  explained 
to  him  that  neither  the  curbing  nor  paving 
would  be  required  by  councils.  Ross  stated 
that  he  Was  the  city  paver,  and  that  If  wit- 
ness did  not  give  him  the  Job,  he  would  go 
ahead  under  the  city  ordinances,  and  collect 
from  the  owner.  Witness  again  called  biM  at- 
tention to  the  agreement  made  with  the  com- 
mittees of  council,  and  that  the  work  oa 
Eighth  street  would  not  be  required  to  be 
done.  Ross  again  stated  that  he  would  do  the 
work,  and  wltneeo  finally  told  him  that  tf  he 
did  it  It  would  be  at  his  own  risk,  as  tbe 
owner  would  not  pay  the  bill  unless  csxn- 
pelled  to.  Witness  did  not  again  hear  of  the 
matter  until  he  learned  that  work  had  been 
done.  Also  that  the  bill  produced  on  call  was 
rendered  by  the  paver  on  October  21  or  22. 
1892,  and  that  the  other  items  on  the  bill  re- 
ferred to  the  work  done  by  Ross,  to  the  othtf 
streets  referred  to  in  his  offer,  and  were  done 
under  a  contract  between  witness  and  Uos^ 
and  have  been  paid  for."  Mr.  Booth  objects. 
Objection  sustained.  Exception  noted.  Defend- 
ants also  offer  to  prove  by  this  witness  that 
tlie  notice  to  curb  and  pave,  testified  to  by 
William  P.  Thomson,  aa  having  been  offered 
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to  witness  by  him,  wu  not  a  notice  to  curb 
and  pave  on  BUgbth  street,  and  did  not  relate 
to  the  paving  cbarged  for  In  tbe  lien  filed,  but 
to  other  paving.  Mr.  Booth  objects.  Objec- 
tioa  sustained.    Exception  noted.' 

"(S)  The  court  erred  in  dismissing  the  fol- 
lowing exception  to  the  report  of  the  referee, 
and  In  not  sustaining  the  same:  'The  referee 
erred  in  his  conclusion  of  law  as  follows:  In 
Iiolding  the  lien  filed  to  be  a  valid  lien  against 
prepay  other  than  that  fronting  on  the  street 
paved.' 

"(4)  The  court  erred  in  dismissing  the  fol- 
lowing exception  to  the  report  of  the  referee, 
and  In  not  sustaining  the  same:  The  referee 
ored  In  finding  that  the  defendants  had  failed 
to  prove  that  the  work  had  been  done  "wlth- 
oot  any  authority  from  the  committee  of  coun- 
cils" after  be  luid  expressly  overruled  the  de- 
fendants' offer  to  prove  this  very  fact.' 

"(5)  The  court  erred  in  dismissing  the  fol- 
lowing exception  to  the  report  of  the  referee, 
and  in  not  sustaining  the  same:  'The  referee 
erred  in  finding  that  under  the  ordinances 
there  Is  any  authority  in  the  city  paver  to  do 
work  on  bdialf  of  the  city  except  "under  the 
Instructions  or  directions  of  the  proper  com- 
mittee of  said  councils." ' 

"<6)  The  court  erred  In  dismissing  the  fol- 
lowing exception  to  the  report  of  the  referee, 
and  in  not  sustaining  the  same:  "The  referee 
erred  in  not  finding  that  there  are  under  the 
laws  and  ordinances  of  the  city  of  Chester  two 
well-defined  and  entirely  distinct  methods  of 
doing  work  for  the  city,  one  of  which  is  done 
by  the  city  paver,  and  the  other  by  the  em- 
ployes of  the  dty  acting  under  the  city  com- 
missioner of  highways,  and  that  the  work  in 
anlt  was  done  by  tbe  city  paver  on  his  own 
account,  and  that  he  had  no  authority  to  do 
tlie  same  except  as  provided  in  the  ordinance, 
when  be  did  the  same  "under  the  Instructions 
or  directions  of  the  prox>er  committee  of  said 
councils." ' 

"(7)  The  court  erred  in  dismissing  tbe  fol- 
lowing exceptions  to  tbe  report  of  tbe  referee, 
and  in  not  sustaining  the  same:  The  referee 
erred  In  bis  answers  to  plaintiff's  points,  the 
said  points  and  answers  being  as  follows: 
"Point  1.  If  the  referee  finds  that  the  work 
was  done  In  pursuance  of  the  ordinance  pass- 
ed September  22,  1891,  at  any  time  after  thir- 
ty days  from  the  first  publication  of  the  ordi- 
nance, and  the  lien  therefor  filed  within  six 
months  after  the  completion  of  the  work,  the 
Judgment  should  be  for  the  plaintiff  and 
against  the  defendants  for  the  full  amount  of 
the  lien,  with  Interest  from  December  15, 1892. 
Answer  1.  Sustained,  except  that  tbe  ref- 
eree allows  Interest  only  from  tbe  date  of  fil- 
ing tbe  lien.  Point  2.  The  defendants,  at  the 
time  of  the  work  being  the  owners  of  a  square 
of  ground  bounded  on  the  north  by  Eighth 
street  and  extending  in  depth  southwardly 
about  two  hundred  and  fifty-six  feet  to  Sev- 
enth street,  bounded  otherwise  by  Barclay  and 
Pulton  <iW<!ets,  with  no  subdlTlsIons  visible 
upon  the  ground,  and  a  substantial  stone  resi- 


dence erected  practically  In  tbe  middle  of  tbe 
square,  with  sales  made  by  tbe  defendants 
subsequent  to  the  time  of  the  work  being 
done,  but  before  tbe  filing  of  tbe-Uen  of  two 
different  portions  of  the  square  of  ground  both 
extending  from  Seventh  to  Eighth  street,  one 
sale  covolng  all  of  Barclay  street  and  the  oth- 
er covering  all  of  the  Fulton  street  front  with 
deeds  to  the  purchasers  rendered  before  the 
filing  of  the  lien,  thus  precluding  all  inten- 
tions upon  the  part  of  the  defendants  to  divide 
the  lot  by  an  alley  extending  from  Barclay  to 
Fulton  street,  midway  between  Seventh  and 
Bilgbth  streets,  and  the  lien  being  for  paving 
d(«e  on  the  Eighth  street  side  of  the  square, 
the  same  was  correctiy  filed  to  cover  the  whole 
square  of  ground,  and  the  judgment  should  be 
for  the  plaintiff.     Answer  2.  Sustained." ' 

"(8)  The  court  erred  in  dismissing  the  fol- 
lowing exception  to  the  report  oC  the  referee, 
and  in  not  sustaining  the  same:  The  referee 
erred  In  his  answers  to  plaintiff's  points  except 
the  seventh,  the  points  and  answers  being  as 
follows:  "Point  4.  The  property  against  which 
tbe  claim  is  filed  Is  not  subject  to  a  lien  there- 
for, and  the  Judgment  should  be  for  the  de- 
fendants Answer  4.  Refused.  Point  5.  The 
referee  Is  asked  to  find  as  a  fact  that  the 
work  for  wliicb  the  claim  is  filed  was  done  by 
one  Michael  Boss  and  workmen  In  his  employ, 
and  tliat  the  committee  referred  to  in  the  ordi- 
nance approved  January  6,  1890,  was  the  side- 
walk committee,  and,  there  being  no  evidence 
offered  by  the  plaintiff  that  the  work  for 
which  the  claim  was  filed  was  done  under  the 
direction  or  by  the  authority  of  this  commit- 
tee, the  said  Michael  Boss  had  no  authority  to 
do  said  work  as  city  paver,  and  the  judgment 
should  be  for  the  defendants.  Answer  5.  Re- 
fused. Point  6.  WlUlam  P.  Thomson  had  no 
power  to  authorize  Michael  Ross  to  do  tbe 
work  claimed  for  as  city  paver,  but  such  pow- 
er is  by  law  and  tbe  dty  ordinances  vested  in 
the  sidewalk  committee.  Answer  6.  Refused. 
Point  8.  There  can  be  no  recovery  In  this  case 
on  the  lien  filed  as  the  same  purports  to  have 
been  filed  for  an  assessment  of  a  special  tax 
for  paving  sidewalk,  etc.  No  date  of  assess- 
ment la  set  forth  in  the  lien  nor  proven  by  the 
evidence,  nor  has  the  fact  of  any  such  assesa- 
ment  been  proven  as  required  by  tbe  act  of 
assembly  of  May  23,  1869.  Answer  8.  Refus- 
ed. Point  9.  Under  all  the  evidence,  the  judg- 
ment should  be  for  the  defendants.  Answer  Sl 
Refused." ' 

"(9)  The  court  erred  In  entering  judgment  In 
favor  of  the  plaintiff  ajod  against  the  defead- 
ants. 

"(10)  The  court  erred  In  not  entering  judg- 
ment in  favor  of  the  defendants  and  against 
the  philntiff." 

O.  B.  Dickinson,  for  appellants.  A.  A. 
Cochran  and  George  M.  Booth,  for  appellee. 

GREEN,  J.  When  this  case  was  here  be- 
fore (107  Pa.  St.  ms,  31  Ati.  634),  it  was  only 
upon  the  sufiiciency  of  an  affidavit   of  de- 
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frnse  tn  whi<^  It  was  alleged  that  the  work 
was  not  done  by  the  city,  nor  In  pursuance 
of  Its  authority,  but  by  the  plaintiff  Ross  "on 
his  own  mo^on,  and  without  the  authority  of 
the  city  to  do  so."  The  sufficiency  of  that 
defense  alone  was  considered,  and  on  that 
one  point  only  the  judgment  was  reversed, 
and  the  case  sent  back  to  be  heard  on  its 
merits.  On  the  hearing  before  the  referee  a 
large  amount  of  testimony  was  taken  on  this 
very  subject,  and  it  was  simply  overwhelm- 
ing In  proof  of  the  fact  that  the  work  was 
done  by  the  authority  of  the  city,  and  that 
Michael  Ross,  the  plaintiff,  was  not  only  au- 
thorized, but  positively  ordered,  to  dp  the 
work  In  question  by  the  proper  officer,  the 
commissioner  of  highways.  Moreover,  an  or- 
dinance for  the  curbing  and  paving  in  ques- 
tion had  been  passed  by  the  dty  councils  on 
September  22,  1891,  and  on  November  16, 
1891,  notice  partly  printed  end  partly  writ- 
ten was  given  to  Mrs.  J.  P.  Eyre,  one  of  the 
defendants,  requiring  her  to  do  the  work  In 
pursuance  of  the  ordinance  within  10  days 
from  receipt  o<  the  notice,  or  otherwise  the 
work  would  be  done  by  the  highway  depart- 
ment The  referee  has  found  all  these  facts, 
and  the  defendants  entirely  failed  to  establish 
the  facts  set  out  In  their  affidavit  of  defense, 
and  the  former  decision  has  no  application  in 
the  present  consideration  of  the  cause.  All 
of  that  branch  of  the  argniment  for  the  appel- 
lants will  therefore  be  dismissed  without 
further  notice. 

The  offers  of  testimony  which  were  reject- 
ed by  the  referee  are  in  no  better  condition. 
The  official  action  of  the  city,  by  Its  proper 
officers,  certainly  could  not  be  abrogated  by 
the  declarations  of  Individual  members  of 
the  sidewalk  committee,  and  this  kind  of 
testimony  was  the  basis  upon  which  the  of- 
fers in  question  were  made.  The  ordinance 
of  councils  is  the  proper  legal  expression  of 
the  city's  authority  In  reference  to  all  matters 
of  grading,  paving,  and  curbing  on  the 
streets,  and  the  proposition  Is  not  to  be  tol- 
erated for  a  moment  that  the  declarations 
of  the  members  <^  any  of  the  committees 
can  suffice  to  defeat  and  overthrow  such  or- 
dinances. The  matter  Is  too  plain  for  ar- 
gument, and  we  are  clearly  of  opinion  that 
the  rulings  of  the  referee  on  this  subject  In 
disposing  of  the  rejected  offers  of  testimony 
were  absolntely  correct.  Moreover,  all  the 
work  done  by  the  plaintiff  In  this  regard  was 
fully  accepted  and  ratified  by  the  cWy  coun- 
cils after  It  was  completed,  and,  even  had 
there  been  any  real  question  as  to  want  of 
prior  authority  to  do  the  work,  the  decision 
of  this  court  in  Re  Shiloh  St.,  16B  Pa.  St.  386. 
30  Atl.  986,  would  amply  sustain  the  subse- 
quent ratification,  and  thereby  validate  the 
action  of  the  plaintiff  In  the  performance  of 
the  work.  The  record  shows  that  the  de- 
fendants liad  ample  notic-e  of  the  passage  of 
the  ordinance  requiring  the  work  to  be  done, 
and  also  notice  In  writing  that  the  work 
must  be  done.     Although  the  "ordinance" 


was  passed  In  September,  1891,  and  the  writ- 
ten notice  to  do  the  work  was  dated  Novem- 
ber 16,  1891,  and  duly  served  thereafter, 
nothing  was  done  by  the  following  spring, 
and  thereupon  the  highway  commlssloaer. 
on  April  16,  1892,  notified  the  plaintiff,  wbo 
was  city  contractor,  to  proceed,  and  do  the 
work.  A  further  delay  of  several  months 
took  place,  and  still  the  work  was  undone, 
and  it  was  not  until  October,  1892,  that  the 
plaintiff  did  the  wx>rk,  acting  under  the  aiu- 
thority  of  the  ordinance  of  September,  1891, 
and  the  written  order  of  the  highway  com- 
missioner. It  seems  hardly  necessary  to  re- 
fer to  the  legislation  which  clothes  the  nlffh<- 
way  commissioner  with  authority  to  act  In 
the  premises,  but,  as  some  question  Is  made 
upon  this  subject  In  the  argument  for  the 
appellants,  reference  Is  made  to  the  ordi- 
nance of  February  10,  1891,  printed  In  the 
Ordinance  Book  at  page  466.  The  second  sec- 
tion directs  that  whenever  the  dty  conndla 
shall  by  resolution  or  ordinance  direct  the 
sidewalks  or  footways  of  any  street  or  alley 
to  be  curbed  or  paved,  it  shall  be  the  duty  of 
the  owner,  after  notice  by  publication,  to 
do  this  work,  and,  if  not  done  by  the  owner 
within  30  days  after  the  publication  of  the 
notice,  "it  shall  be  the  duty  of  the  commis- 
sioner of  highways  to  cause  the  same  to  be 
done,  and  the  cost  and  expense  therefor  shall 
be  collected  from  said  owner  or  owners  by 
Hen  or  suit  according  to  law."  The  third  sec- 
tion contains  a  similar  provision  in  case  any 
of  the  sidewalks  or  footways  become  ont  of 
repair,  and  If,  after  notice  by  the  highway 
commissioner  by  authority  of  the  sidewalk 
committee,  the  work  Is  not  done  by  the  own- 
er, then  the  highway  commissioner  is  direct- 
ed to  cause  the  work  to  be  done,  and  the  cost 
and  exi>en8e  to  be  c<dlected.  As  this  sec- 
tion relates  to  cases  of  repairs,  and  as  this 
case  is  one  of  new  work.  It  is  the  second, 
and  not  the  third,  section  that  Is  applicable. 
But  the  ordinance  of  September  22,  1891.  is 
specific,  and  Is  directed  to  this  very  worl  to 
be  done  on  both  sides  of  Elighth  street  from 
Barclay  street  to  Concord  avenue,  which  em- 
braces these  premises,  and  by  that  ordinance 
It  Is  provided  that  in  case  of  the  failure  of 
the  owner  to  do  the  work  within  the  time 
specified  "the  commissioner  of  highways  is 
authorized  and  instructed  to  have  the  same 
done,  and  collect  the  costs  thereof  by  lien  or 
suit  as  provided  by  law  and  ordinance."  It 
will  be  seen  at  once  tlmt  the  sidewalk  com- 
mittee has  nothing  to  do  with  the  matter  un- 
der either  of  the  ordinances  applicable  to 
the  present  case,  and  hence  the  acts  or  dec- 
larations of  the  members  of  that  committee 

i  are  not  relevant. 

j  As  to  the  contention  that  the  Hen  was  Im- 
properly  filed  against  the  whole  of  the  prop- 
erty of  the  defendants  on  Eighth  street,  it  tt 
only  necessary  to  say  that  the  property  was 
a  unit  embracing  all  within  the  boundary 
lines,  and  with  no  division  lines  across  It  In 
either  direction.    The  referee  found  that  tlie 
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entire  square  of  groimd  was  naed  as  the  cnr- 
tUage  of  tfa«  mansion,  wblch  stood  very  near- 
ly in  the  center  of  the  lot,  and  that  there 
were  no  marks  or  division  lines  of  any  kind 
.  uj;>on  the  ground  by  which  the  city  scdicltor 
could  have  made  a  division  for  the  purpose 
of  the  lien.  In  these  circumstances  there 
ia  no  force  In  the  appellants'  contention.  In 
a  weU-consldered  case  In  the  common  pleas 
«f  Philadelphia  county  (City  of  Philadelphia 
▼.  Cadwallader,  22  Wkly.  Notes  Gas.  8),  this 
question  arose,  and  It  was  decided  that  the 
claim  was  well  filed  against  one  lot  as  a 
whole,  although  there  were  really  four  lots 
separately  laid  out  on  the  registered  plans  In 
the  survey  office  of  the  city.  In  a  careful 
opinion,  written  by  our  Brother  Mitchell, 
who  was  then  a  member  of  that  court,  the 
lien  was  sustained.  The  reasoning  of  the 
opinion  Is  entirely  satisfactory  to  us,  and 
we  hold,  as  was  there  held,  that,  tiiere  being 
no  division  lines  marking  the  different  lots, 
the  claim  of  Uen  filed  was  not  defective  be- 
cause it  was  filed  against  the  whole.  In  the 
present  case  there  could  be  no  means  of  dis- 
tinguishing parts  of  the  property  which  are 
liable  for  the  cost  of  the  work  from  other 
parts  which  are  not  so  Uable,  and,  as  the 
whole  property  was  used  as  one,  we  think 
the  lien  was  not  defective  in  not  defining  In- 
terior lines. 

There  are  some  other  matters  of  minor 
consequences  appearing  In  appellants'  argu- 
ment, but  we  do  not  regard  them  as  of  any 
materiality,  and,  without  considering  them 
in  detail,  we  are  of  opinion  the  Judgment 
should  be  affirmed.  The  assignments  of  er- 
ror are  all  dismissed.    Judgment  afl^med. 


O'NEIL  V.  BBHANNA  et  al. 

(Supreme  Court  of  Pennsylvania.    July  16, 
1897.) 

Intikidatioh  ov  Ekplotis— What  Cosstitdtbs 
— Damaobs. 

1.  It  is  an  unlawful  intimidation  of  employes 
for  a  large  number  of  persons  to  surround  them, 
and  follow  them  for  a  considerable  distance, 
urging  them  in  a  hostile  manner  not  to  go  to  work, 
and  callinz  them  opprobrious  names,  though  no 
physical  violence  is  used;  and  persons  so  doing 
are  liable  in  damages  to  the  employer. 

2.  Where  petsons  are  going  to  a  place  of  em- 
ployment either  nnder  contract  to  work  or  in 
search  of  work,  others  have  no  right  to  stop 
them  and  occupy  their  time  without  their  consent, 
or  that  of  their  employer  if  actually  employed,  in 
order  to  peacefully  urge  them  not  to  go  to  work; 
and  persons  so  domg  are  liable  to  the  employer  in 
damages. 

Appeal  from  court  of  common  pleas,  Fay- 
ette county. 

Bill  by  Margaret  O'Nell,  doing  business  as 
the  Fayette  City  Coal  Works,  against  Noah 
Behanna  and  others,  for  an  injunction  and 
damages.  There  was  a  decree  for  defend- 
ants on  a  master's  report,  and  plaintiff  ap- 
peals.    Reversed. 


B.  P.  Kennedy  and  Bdward  Campbell,  for 
appellant.  Howell  &  Reppert  and  Boyd  & 
Umbel,  for  appellees. 

MITCHEiLL,  J.  We  are  obliged  to  differ 
whoUy  from  the  view  of  the  facts  reported 
by  the  learned  master.  It  la  totally  Irre- 
concilable with  the  testimony,  read  In  the 
light  of  experience  and  a  knowledge  of  hu- 
man nature.  Nor  can  we  agree  entirely  with 
the  view  of  the  court  below,  though  It  is  more 
In  accordance  with  the  evidence  and  the  Jaw. 
The  learned  Judge,  In  his  opinion,  says:  "The 
testimony  establishes  the  fact-  that  certain 
of  the  defendants  overstepped  these  bounds, 
and  used  annoyance,  intimidation,  ridicule, 
and  coercion  to  prevent  new  men  from  en- 
gaging in  work  for  the  plaintiff.  When  the 
new  men  were  followed,  and  Importuned  not 
to  work,  from  their  point  of  embarkation  to 
their  destination,  and  there  met  by  the  strik- 
ers in  considerable  numbers,  and  followed  to 
their  lodging  places,  all  the  time  being  press- 
ed and  entreated  to  return,  and  called  'scabs' 
and  'blacklegs,'  and  sometimes  surrounded, 
and  the  effort  made  to  pull  them  away,  and 
unfriendly  (at  least)  atmosphere  about  every- 
where. It  must  be  admitted  that  there  was 
something  more  than  mere  argument  and  per- 
suasion and  the  orderly  and  legitimate  con- 
duct of  a  strike.  This  was  certainly  serious 
annoyance,  and  well  calculated  to  Intimidate 
and  coerce;  and  that  effect  was  apparently 
produced  on  more  than  one  occasion.  Nor 
did  such  acts  entirely  end  when  the  men  im- 
ported actually  began  work,  but  such  men 
were  on  occasions,  and  In  a  less  public  man- 
ner, approached  in  a  like  manner  In  their  in- 
tervals of  labor,  and  advised  that  there  would 
be  trouble  there,  and  they  had  better  leave. 
No  actual  violence,  however,  was  employed." 
This  Is  a  mild  and  Judicially  restrained  state- 
ment of  what  the  evidence  clearly  showed. 
The  strikers  and  their  counsel  seem  to  think 
that  the  former  could  do  anything  to  attain 
their  ends,  short  of  actual  physical  violence. 
This  Is  a  most  serious  misconception.  The 
"arguments"  and  "persuasion"  and  "appeate" 
of  a  hostile  and  demonstrative  mob  have  a 
potency  over  men  of  ordinary  nerve  which  far 
exceeds  the  limits  of  lawfulness.  The  dis- 
play of  force,  though  none  Is  actually  used.  Is 
intimidation,  and  as  much  unlawful  as  vio- 
lence itself. 

'  An  attempt  Is  made  to  argue  that  the  strik- 
ers only  congregated  at  the  place  of  arrival 
of  the  new  men.  In  accordance  with  the  cus- 
tom at  boat  and  train  arrivals  in  small  towns. 
But  this  disguise  is  too  flimsy  to  bide  the  real 
purpose.  If  they  desired  in  good  faith  to  meet 
peaceably  and  lawfully  for  their  own  busi- 
ness, they  should  have  selected  another  place, 
sufficiently  remote  to  be  free  from  the  excite- 
ment and  crowds  which,  their  own  testimony 
admits,  attended  the  arrival  of  the  new  men, 
and  also  far  enough  away  to  avoid  the  intim- 
idating effect  of  a  hostile  crowd  on  the  new- 
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oometB.  Bnt,  In  trnth,  they  dM  sot  desire  to 
avoid  that  effect  On  the  contrary,  that  wa« 
what  they  were  there  for,  and  their  presence 
Indicates  their  real  Intentions  too  plainly  for 
any  Terbal  denials  on  their  part  to  offset 

It  ia  further  urged  that  the  strikers,  throned 
tlieir  committees,  only  exercised  ("Insisted  on" 
la  the  phraae  their  counsel  use  in  tills  court) 
their  right  to  taili  to  the  new  men  to  persuade 
them  not  to  go  to  work.  There  was  no  such 
right  These  men  were  there  presumably 
nnder  contract  with  the  plaintiff,  and  certain- 
ly in  seardi  of  work,  If  not  yet  actually  under 
pay.  They  were  not  at  leisure,  and  their 
time,  whether  their  own  or  their  employer's, 
oonld  not  lawfully  be  taken  up,  and  their 
progress  Interfered  with,  by  these  or  any  oth- 
s  outsiders,  on  any  pretoue  or  under  any 
claim  of  right  to  argue  or  persuade  tliem  to 
break  their  contnuets.  Even,  therefore,  if  the 
arguments  and  persuaaion  had  been  confined 
to  lawful  means,  they  were  exerted  at  an  im- 
proper time,  and  were  an  inteiterenoe  with 
the  plaintiff's  rights,  which  made  the  perpe- 
trators liable  for  any  damages  the  plaintiff 
suffered  in  consequenee.  But  in  fact,  their  ef- 
forts were  not  confined  to  lawful  means.  Tlie 
result  of  the  evidence,  as  stated  by  the  learned 
Judge,  is  that  the  new  men  were  "followed  and 
importuned  not  to  work,  from  tlielr  point  of  em- 
barkation to  their  destination,  and  there  met 
by  the  strikers  in  considerable  numt>er8, 
*  *  *  called  'scabs'  and  'blacklegs,'  and 
sometimes  surrounded,  and  the  effort  made  to 
pull  them  away."  This  view  is  quite  suffl- 
dently  favorable  to  the  defendants,  and,  as 
already  said,  a  hoatlle  and  threatening  crowd 
does  not  need  to  resort  to  actual  violence  to 
be  guilty  of  unlawful  Intimidation.  The  acts 
ot  these  defendants  were  an  unlawful  inter- 
ference with  the  rights  of  the  new  men,  and 
with  those  of  the  plaintiff.  In  Cote  v.  Mur- 
Idiy,  169  Pa.  St  420,  26  AU.  190,  it  is  said  by 
our  Brother  Dean  that  "it  is  one  of  the  in- 
defeasible rights  of  a  mechanic  or  laborer  in 
this  commonwealth  to  fix  such  value  on  his 
services  as  he  sees  proper,  and,  under  the 
ccmstitution,  there  Is  no  power  lodged  any- 
where to  compel  him  to  worl^  for  less  than  he 
diooaes  to  accept,"  nor,  as  the  same  right  may 
be  stated  with  retweace  to  this  case,  to  pre- 
vent his  working  for  snch  pay  as  he  can  get 
and  Is  willing  to  accept  We  regard  the  tes- 
timony as  demonstrating  that  the  defendants 
were  gidlty  of  an  unlawful  combination, 
which,  while  professing  the  Intention  and  try- 
ing to  maintain  an  outward  appearance  of 
lawfulness,  was  carried  out  by  violent  and 
threatening  condnct,  which  wa«  equally  a  vio- 
lation of  the  rights  of  the  new  men  who  came 
to  work  for  plaintiff,  and  of  the  plaintiff  her- 
self, and  that  they  are  liable  in  this  suit  for 
all  the  damages  which  plaintiff  suffered  there- 
by. 

We  have  notliing  at  present  to  do  with  the 
acts  of  assembly  from  1S60  to  1891,  which 
liave  modified  the  common  law  as  to  con^ir- 


acy.  The  qoeation  of  their  oonodttiUonaUtT- 
was  left  open  In  Cote  v.  Murphy,  supra,  and 
does  not  need  to  be  oonsldei«d  here,  as  tbe 
evidence  takes  the  case  entirdy  out  of  tlieir 
provislona. 

The  learned  Judge  below  found  no  damages 
against  any  of  tbe  defendants,  bat  made  a 
distinction  between  them  aa  to  ItaUltty  Cor 
costs.  We  do  not  think  die  evidence  sostatn* 
this  distinction.  The  master  reports  that  "all 
of  tbe  defendants  are  Indoded  in  tlie  term 
'strikers,'  as  used  by  him  in  his  report";  and 
the  testimony  is  ample  to  show  that  all  par- 
ticipated personally  in  the  unlawful  coodoet, 
w  in  such  combination  as  made  them  liaUe 
for  the  acts  of  the  others  done  in  pursoanoe 
of  the  common  purpose. 

The  view  taken  by  the  master  prevented 
hhn  from  considering  the  subject  of  damages, 
nor  did  the  learned  Judge  make  any  q;>ecific 
findings  on  them.  In  the  absence  of  soeh 
findings,  we  do  not  enter  on  the  discussion 
of  the  subject  further  than  to  aay  that  tbe 
plaintiff  has  established  her  claim  to  some 
snbstantial  damages,  though  her  claim  may 
be  larger,  and  may  start  at  an  earfier  date, 
tlian  the  proof  will  sustain.  So  far  aa  yet  ap- 
pears, the  defendants  did  nothing  to  make 
them  liable  prior  to  the  attempt  of  plalntSfl  to 
resume  operations,  in  February,  1893.  Bnt 
after  that  date  the  violation  of  her  rights  Is 
clear.  The  case  must  go  back  for  examina- 
tion and  ascertainment  of  the  fticts  on  this 
branch  of  it 

Not  the  least  notable  feature  is  tbe  expres- 
sion of  surprise  by  the  counsel,  and  even  by 
tlie  court,  that  the  case  was  pushed  after  tbe 
strike  was  over.  It  appears  to  be  a  fact  that 
the  strike  was  less  violent  and  disorderly  than 
others  which  had  preceded  it  and  a  sentiment 
seems  to  have  pervaded  the  community — evoi 
the  court  not  being  entirely  exempt— that  the 
strike  being  over,  the  subject  had  better  be 
dropped.  This  is  not  law  nor  Justice.  A 
plaintiff  who  might  have  been  hurt  worse  than 
he  was  may  be  inclined  not  to  push  his  dalm 
for  compensation  for  the  injury  actually  re- 
ceived; bat  it  is  for  him,  and  not  for  others, 
and  especially  not  for  courts,  to  make  tbe 
choice,  and  there  should  be  no  Judicial  sor- 
prise  if  he  Insists  on  his  rights,  though  other 
men  may  tliink  discretion  the  better  part  of 
valor.  Decree  reversed,  bill  reinstated,  and 
damages  directed  to  be  ascertained  in  accord- 
ance with  this  opinion;  costs  to  be  paid  by  the 
appellees. 


FARMBBS'  BANK  OF  SPRINOVILLB,  N. 
y.,  V.  SHIPPET  et  al. 

(Snpreme  Coort  of  Pennsylvania.    July  15. 
1897.) 

Promissory  Notes— N«ooTtABU.iTT. 

The  indorsement  of  credits  on  the  hsick  of  » 
note  before  its  delivery  does  not  render  it  oonne- 
gotiable. 
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Appeal  fron  court  of  eommon  pleas,  Wyo- 
ming county. 

Assumpsit  by  the  Farmera'  Bank  of  Spring- 
▼llle,  N.  Y.,  against  J.  B.  Shlppey  and  others, 
on  a  note.  From  a  Judgment  for  defendants, 
plaintiff  appeals.     Berersed. 

W.  B.  &  C.  A  Ldttle,  Joseph  Moore,  and 
Bobs  &  Dershdmer,  for  appellant  Chas.  fi. 
Terry,  Edwin  J.  Jorden,  and  James  W.  Piatt, 
for  appellees. 

DBAN,  J.  The  action  was  assumpsit  upon 
a  note,  of  which  the  following  is  a  copy: 
"$838»»/io».  Tunkhannock,  July  8th,  1891. 
One  year  after  date,  for  value  received,  we 
or  either  of  us  promise  to  pay  J.  Thompson 
Se  Co.,  or  order,  eight  hundred  and  thirty- 
three  **/ioa  dollars,  at  the  Wyoming  Natlonr 
al  Bank  of  Tunkhannock,  Pa.,  with  interest 
ax  9  per  cent,  per  annum,  Interest  payable 
annoally."  This  was  signed  by  all  of  de- 
fendants, 16  in  number.  On  ttie  back  of  the 
note  were  these  indorsements:  "July  lltb, 
1801.  Bec'd  of  J.  a  Reed  thirty-thiee  and 
•Vt«o  dollars,  to  apply  to  within  note." 
There  was  a  like  indorsement  of  payment  of 
a.  like  amount  as  to  seven  others  of  the 
drawers,  and  indorsement  of  payment  by 
on«  other  In  sam  of  $66.06,  and  one  other 
in  sum  of  $16.66.  Then  followed  the  In- 
dorsement of  the  payees,  "J.  Thompson  & 
Co."  On  notice  by  defendants,  before  trial, 
the  plaintiff  proved  it  was  bona  flde  hold- 
er, for  value,  before  maturity,  without  no- 
tice of  any  defense  by  the  drawers.  The 
defendants  offered  evidence  tending  to  prove 
that  the  note  represented  a  part  of  the  pur- 
chase price  of  a  horse  sold  to  25  persons  by 
Thompson  &  Co.,  through  an  agent,  Shaw; 
that  the  whole  price  was  ?2,uOO,  for  which 
three  notes  of  a  like  amount,  $833.33  pay- 
able In  one,  two,  and  three  years,  were 
given,  and  that  these  notes  were  not  to  be- 
come obligatory  on  any  (me  of  the  pur- 
chasers nntll  the  whole  26  had  signed;  tiiat 
this  note  was  not  so  signed;  further,  that 
gross  misrepresentations  had  been  made  to 
them  by  Shaw  as  to  the  age  and  soundness 
of  the  horse.  The  court  below,  being  of 
opinion  that  the  indorsements  destroyed  the 
negotiability  of  the  note,  submitted  the  evl> 
dence  to  the  Jury  on  both  particulars  set  up 
by  the  defendants.  There  was  a  verdict  foi 
defendants,  and,  Judgment  having  been  en- 
tered thereon,  plaintiff  now  appeals,  assign- 
ing for  error  the  refusal  of  the  court  to  af- 
firm Its  first  point,  as  follows:  "The  note 
In  suit  is  a  negotiable  instrument,  and  its 
negotiability  is  not  destroyed  by  reason  of 
the  Indorsements  of  payments  thereon." 

The  reasons  for  denying  the  point  fairly 
appear  in  the  language  of  the  court  below, 
as  follows:  "Here  was  a  note  dated  8th 
July,  1891,  due  one  year  from  date,  and  called 
for  the  payment  of  $838.83.  Now,  nothing 
can  be  paid  on  that  note  nntll  the  year  is 
np,  naleaa  by  the  agreement  of  the  parties 


and  a  modification  of  the  contract  which  the 
pai-tles  then  enter  into.  It  seems  from  the 
face  of  the  note,  by  the  Indorsements  that 
were  upon  It  at  the  time  the  plaintiff  pur- 
chased It,  that  on  the  11th  July,  1S91,  the 
■nm  of  $33  was  paid  by  various  parties,  and 
indorsed  upon  the  back  of  the  note.  That 
was  before  the  note  was  due,  and  could  only 
have  been  placed  there  by  the  consent  of 
those  who  held  the  note  at  the  time,  throngh 
a  modification  of  the  contract  as  originally 
written.  Now,  the  parties  have  agreed  to 
modify  this  contract,  and  that  they  would 
agree  to  treat  certain  portions  of  this  note 
as  due  before  the  year  was  ap,  and  permit 
payments  to  be  made.  That  reduced  the 
amount  of  the  note  from  $833.38  to  a  dif- 
ferent amount,  which  is  not  stated  cm  the 
face  of  the  paper  or  anywhere  else  npoa 
tt.  A  note  or  instrument  cannot  be  negoti- 
able onless  the  amount  due  upon  It  is  stated 
in  writing  or  figures.  The  amonnt  due  upon 
the  note  in  suit  is  nowhere  stated  In  ttgares 
or  writing  upon  It  When  this  note  left  the 
hands  of  these  parties,  it  was  negotiable 
paper,  and  remained  such  until  it  was  medl- 
fled  by  a  different  contract  by  the  parties 
who  held  It  When  they  received  any 
amount  before  the  note  was  due,  It  modified 
the  contract;  so  It  is  no  longer  a  nogotlabte 
Instrument,  for  the  reason  that  the  amonnt 
due  is  no  longer  stated  on  the  face  of  the 
paper."  The  ruling  of  the  court  Is  based  on 
the  assumption  that  the  note  was  executed 
on  the  8th,  and  the  contract  modified  by  ac- 
cepting payment  on  the  11th,  three  days 
after;  that  Is,  the  payees  of  the  note,  to 
whom  it  was  delivered  on  the  8th,  stbse- 
qnently,  on  the  11th,  agreed  to  a  change  of 
the  contract  wHh  part  only  at  the  drawers, 
thereby  rendering  the  amount  due  uncertain, 
a  certain  amonnt  no  longer  appearing,  either 
in  words  or  figures,  on  the  face  of  the  note. 
Taking  the  date  as  of  the  8th,  and  the  In- 
dorsements as  of  the  11th,  the  presamptlon 
that  the  indorsements  were  made  after  de- 
livery would  be  warranted;  but  the  coart 
below  seems  to  have  overlooked  the  undis- 
puted fact  that  the  final  ezecutlen  of  the 
note  by  delivery  did  nort  take  place  until  th« 
13th.  Three  of  the  drawers  signed  after 
the  indorsement  of  the  payments.  So,  there 
w»8  no  modification  of  the  contract,  as  be- 
tween the  drawers  and  the  payee,  after  de- 
livery. The  indorsements  were  made  as  be- 
tween the  drawers  themselves.  Tl>erefore, 
what  would  be  the  effect  as  to  other  drawers 
If  part  of  them,  after  delivery  to  the  payee, 
wtth  hte  consent,  modified  the  original  con- 
tract, does  not  arise.  When  executed  by 
delivery,  the  contract  was  precisely  what  It 
now  appears. 

The  nets,  on  its  face,  being  negotiable,  and 
Indorsed  by  the  payee  to  ^aintiff,  who  took 
It  for  value,  without  notice  of  any  fraud,  as 
between  the  original  parties  to  tt,  did  the  in- 
dorsements on  the  back  destroy  Its  negotiabil- 
ity, 80  that  plaintiff  tiook  It  8UbJe<%  to  any  de- 
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fense  the  drawers  had  as  between  them  and 
the  payees?  "It  Is  a  necessary  quality  of 
commercial  paper  that  it  should  be  simple,  cer- 
tain, unconditional,  not  subject  to  any  con- 
tingency." Woods  V.  North,  84  Pa.  St  407. 
The  note  in  question  in  that  case  had  a  clause 
"and  five  per  cent  collection  fee  if  not  paid 
when  due."  This  court  held  that  these  words 
imported  Into  the  paper  an  undoubted  dement 
of  uncertainty,  because  the  amount  of  the  col- 
lection fees  could  not  be  arbitrarily  determined 
by  the  parties.  A  reasonable  compensation 
was  all  that  could  be  recovered,  notwithstand- 
ing the  stipulation.  Unquestionably,  if  the 
5  per  cent  was  not  unalterably  fixed,  if  only 
a  reasonable  compensation,  which  might  be  2, 
3,  or  4  per  cent,  could  be  added,  then  the  face 
of  the  note  signified  no  certain  amount  It 
might  Just  as  well  have  been  written  "with 
reasonable  charges  for  collection."  But  how 
does  the  Indorsement  of  a  paym«it  before  exe- 
cution render  the  amount  called  for  on  the 
face  of  the  note  uncertain?  It  Is  a  mere  mat- 
ter of  computation,  which,  by  reason  of  nu- 
merous payments,  may  be  burdensome,  but 
nevertheless  the  mathematical  result  is  ab- 
solutely certain.  In  Ege  v.  Kyle,  2  Watts, 
222,  there  was  Indorsed  on  the  note,  "Received 
on  the  within  note  six  tons,  nine  hundred  one- 
quarter  and  nineteen  pounds,  of  bar  iron,  the 
net  proceeds  arising  from  the  sale  of  which 
are  to  be  credited  on  the  within,  which  is 
1387.60."  The  court  below  ruled  that  this 
indorsement  did  not  affect  the  negotiability  of 
the  paper.  And  while,  as  argued  by  appellee, 
tlie  principal  contention  In  this  court  was 
whether  the  suit  had  been  properly  brought  in 
the  name  of  Kyle,  nevertheless  that  was  not 
the  only  one,  for  this  point  must  have  been 
passed  on  when  this  court  decided:  '"The  oth- 
er errors  are  not  supported."  Although  the 
case  is  meagerly  reported,  it  is  quite  obvious 
that  coimsel  had  but  little  confidence  In  his 
point,  and  it  was  probably  not  pressed  in 
either  court  Ege  v.  Kyle  was  approved  as  a 
precedent  on  tliis  point,  in  Dunning  v.  Heller, 
103  Pa.  St  269,  Paxson,  J.,  delivering  the 
opinion,  saying:  "It  was  held  in  Ege  v.  Kyle 
that  an  indorsement  on  a  negotiable  note  of  a 
receipt  on  account  of  a  quantity  of  iron,"  the 
net  proceeds  of  which  are  to  be  credited  on 
the  within,  "did  not  destroy  its  negotiable 
character."  Such  indorsement  could  not  rea- 
der the  amount  less  certain  than  a  promise  to 
pay  with  interest;  yet  such  a  stipulation  does 
not  destroy  the  negotiability  of  the  paper.  "A 
negotiable  note  may  be  made  payable  with 
Interest  from  Its  date,  and.  If  more  than  lawful 
Interest  be  stipulated  for,  it  does  not  in  Penn- 
sylvania, mtike  the  contract  void,  but  only  tlie 
usury."  Woods  v.  Nmrtb,  supra.  In  the  case 
of  Bank  v.  Morgan,  163  Pa.  St  190,  80  AtL 
967,  the  suit  was  on  a  note  of  the  precise 
amount  of  this  one,  and  given  tor  a  like  con- 
sideration. The  question  was  as  to  the  suffi- 
ciency of  an  affidavit  of  defense  averring  pre- 
cisely the  same  misrepresentations  and  fraud- 
ulent conduct  on  part  of  payee,  and  that  plaio- 


tlff  had  notice  of  the  same,  as  were  set  up  by 
the  drawers  in  this  case.  It  was  held  by  this 
court  that  the  note  was  negotiable,  and  the  af- 
fidavit was  Insufficient  But  although  a  cred- 
it was  indorsed  by  the  payees  on  the  back  of 
the  note  of  $116.66,  neither  the  affidavit  the 
counsel  for  defendants,  the  court  below,  nM' 
this  court,  intimate  that  that  fact  affected  Its 
negotiability.  All  assimie  it  did  not  The  rar- 
ity of  cases  on  a  question  which  must  be  of 
such  frequent  occurrence  as  indorsements  of 
payments  on  negotiable  paper  only  Indicated 
that  since  Ege  v.  Kyle,  decided  more  tluui  GO 
years  ago,  the  profession  generally  has  as- 
sumed that  such  indorsements  do  not  atfect 
the  negotiability  of  such  paper.  We  are  of 
the  opinion  that  these  indorsements  did  not 
take  from  the  note  its  character  as  commercial 
paper,  and  that  the  learned  Judge  of  the  court 
below  erred  In  deciding  otherwise.  It  is  wh<d- 
ly  immaterial  who  made  the  payments. 
When  made,  they  were  to  that  extent  in  re- 
lief of  the  drawers'  liability,  and,  being  made 
while  the  paper  was  still  In  their  possession, 
the  presumption,  as  between  them  and  a  bona 
fide  holder,  is  absolute  that  they  were  made 
with  their  authority.  The  note  being  n^otla- 
ble,  the  suit  In  favor  of  this  plaintiff  can  be 
sustained  Jointly  against  ail  the  drawers.  TbB 
Judgment  is  reversed,  and  a  v.  f.  d.  n.  award- 
ed. 

8TERRETT,  O.  J.,  dissents. 


KRALL  V.  FORNEY  et  aL 

(Supreme  Court  of  Pennsylvania.     July  15. 

1897.) 

Partnership— What  Cosstitotes — Accoostixo. 

1.  In  order  to  establish  a  friend  in  basine!>s, 
several  persons  executed  an  agreement  appoint- 
ing him  their  aeent  to  cany  on  a  certain  business, 
and  providing  that  they  should  advance  him  mon- 
ey up  to  a  certain  sum,  and  should  own  the  stooic 
in  trade;  that  such  agent  was  to  repay  from 
time  to  time  the  money  advanced,  was  to  be  paid 
solely  from  the  profits,  and  be  responsible  for 
all  losses.  The  principals  in  such  business  did 
not  intend  to  thereby  become  partners.  IJfld, 
that  as  between  themselves  they  were  not  part- 
ners. 

2.  Where  a  partner  sells  goods  to  the  firm  in 
the  ordinary  course  of  his  individual  business, 
his  remedy  for  the  price  is  at  law,  not  by  suit 
for  an  accounting. 

Appeal  from  court  of  common  pleas,  Leba- 
non county. 

Bill  by  John  Krall  against  Jacob  Forney  and 
others.  Decree  for  plaintiff,  and  defendants 
appeal.     Reversed. 

Thomas  H.  (3app  and  George  B.  Schock.  for 
appellants.  J.  M.  Flmck  and  Howard  C 
Shirlc,  for  appellee. 

DEAN,  J.  On  13th  November,  1888,  Jacob 
Forney,  Samuel  E.  Fox,  Atkins  &  Bro..  and 
John  Krall,  this  plaintiff,  as  parties  of  th» 
first  part,  the  other  tbree  of  them  being  these 
defendants,  and  Aaron  Brubacher,  as  partj-  at 
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the  second  part,  entered  Into  an  agreement,  as 
follows:  "The  said  parties  of  the  first  part 
agree  to  employ  the  said  Brubacher  to  carry 
on  the  butchering  buBlness  at  his  shop  In 
Cornwall  township,  Lebanon  county,  Pa.,  here- 
by constituting  and  appointing  him  as  their 
agent,  and  agree  to  advance  him  money  for 
said  purpose  as  may  be  required,  not  exceed- 
ing two  thousand  dollars  ($2,000).  That  the 
parties  of  the  flrst  part  shall  and  are  to  be 
the  exclusive  owners  of  the  property  pur- 
chased, or  its  transformation  Into  bolognas,  or 
In  whatever  shape  it  may  be  made,  including 
the  cattle  or  steers  purchased  by  said  Bru- 
bacher. That  the  sold  Brubacher  shall  pay 
the  money  so  advanced  from  time  to  time, 
shall  render  us  a  statement,  and  take  an  in- 
yentory  of  what  stock  he  has  whenever  re- 
quired. That  said  Brubacher  is  to  be  paid 
out  of  the  profits  solely,  and  shall  be  responsi- 
ble for  any  and  all  losses  on  the  sales  he 
makes,  hereby  giving  our  agent  powor  and  au- 
thority to  do  what  may  be  necessary  to  carry 
on  said  business  as  our  agent,  and  hereby 
ratifying  what  he  must  necessarily  do  in  the 
premises  to  carry  on  said  business,  and  con- 
tinue until  this  agreement  is  revoked  and  an- 
nulled." The  parties  of  the  first  part  raised 
the  $2,000  by  indorsing  for  Brubacher  a  note 
to  that  amount,  which  was  discounted  by  a 
bank,  the  money  paid  to  him,  and  he  com- 
menced the  business  of  butchering,  which  he 
continued  for  a  period  of  nearly  three  years. 
In  this  time  he  had  done.  In  the  aggregate, 
a  very  considerable  business,  but  it  proved 
unsuccessful,  he  becoming  embarrassed  finan- 
cially. He  then  delivered  his  stock  on  hand 
to  defendants,  who  made  sale  of  it,  and  ap- 
plied the  proceeds  to  payment  of  the  $2,000 
note,  on  which  Brubacher  had  paid  part,  and 
the  balance  had  been  renewed  from  time  to 
time,  defendants  continuing  as  indorsers. 
When  his  business  was  closed,  Brubacher  was 
largely  In  debt,  not  only  on  the  balance  yet 
dne  on  the  $2,000  note,  but  to  other  parties, 
among  them  this  plaintiff,  Krall,  to  whom  he 
owed  $1,574.81,  a  balance  on  the  purchase  of 
a  lot  of  cattle;  also  $146.55,  amount  of  a  note, 
with  Interest  Krall's  sale  of  cattle  to  Bru- 
bacher daring  the  three  years  aggregated  over 
$7,000,  all  of  which  bad  been  paid  except  the 
two  sums  mentioned.  Krall,  alleging  the 
agreement  to  which  he  was  a  party  constitut- 
ed a  partnership,  brought  this  bill  for  an  ac- 
count against  bis  alleged  co-partners.  The 
court  below  determined  the  agreement  created 
a  partnership;  that  the  partnership,  consist- 
ing of  the  four  partners,  owed  Krall,  with  In- 
terest, $1,717.36;  and  that  each  should  pay 
to  Krall  $429.34,  or  one-fourth  of  the  whole 
amount,  and  each  pay  one-fourth  the  costs. 
From  that  decree  defendants,  the  three  other 
alleged  partners,  appeal. 

Several  errors  are  assigned,  the  material  ones 
being:  (1)  The  court  erred  in  deciding  the 
agreement  was  a  partnership  agreement  (2) 
In  not  deciding  that  equity  had  no  Jurisdiction, 
because  the  transactions  of  Krall,   even  it 


there  was  a  partnership,  were  between  him 
as  an  Individual  and  the  partnership,  consti- 
tuting the  mere  relation  of  debtor  and  cred- 
itor, and  Involving  no  rights  as  partners. 

It  is  somewhat  difficult  to  determine,  from 
what  the  parties  liave  expressed  in  the  agree- 
ment, their  legal  relations.  They,  and  the 
attorney  who  drew  it,  acluiowledged  tliat,  al- 
though they  linew  what  they  Intended  to  say, 
they  did  not  know  at  the  time  the  agreement 
was  executed  what,  by  its  terms,  they  had 
agreed  to  do.  Krall,  the  plaintiff,  testifies:  "T 
signed  without  much  meanhig,  and  didn't 
luiow  what  it  meant"  Brubacher,  the  party 
of  the  second  part,  testifies,  when  asked  if  the 
agreement  had  been  read  to  him  before  sign- 
ing: "I  can't  say  whether  he  read  the  whole 
paper,  but  I  did  not  understand  the  half  he 
did  read."  Lantz,  a  member  of  the  bar,  who 
drew  the  agreement,  testifies,  in  substance,  that 
he  made  a  mistake  in  expressing  the  Intention 
of  the  parties;  that  his  idea  was  to  make  them 
secure  to  the  extent  of  the  $2,000  advanced, 
by  giving  them  a  title  to  the  property  and  busi- 
ness of  Brubacher.  He  declined  to  say,  when 
on  the  stand,  just  what  construction  should  be 
given  what  he  did  write.  Fox,  one  of  the  de- 
fendants, testifies:  "When  this  paper  was 
ready,  I  went  up  to  the  sqnire's  to  sign  the 
paper,  got  the  paper  up,  and  could  not  read 
it  very  well.  Looked  over  It  a  little  bit;  In 
fact,  I  hadn't  time  to  read  it  I  asked  the 
squire,  'What  is  this  paper?'  He  said,  'For 
$2,000,— four  of  you  men.'  I  signed  that  pa- 
per." Atkins,  another  of  defendants,  says  he 
read  the  first  part  of  the  agreement,  and  if 
he  had  taken  time  he  might  have  got  the  mean- 
ing, but  the  squh%  told  him  "it  was  the  paper 
to  be  signed  to  secure  the  $2,000,"  and  then  he 
signed  it  Forney  testifies  he  signed  It  sup- 
posing it  was  a  collateral  security  for  the  loan 
of  $2,000.  These  are  aU  the  parties  who  af- 
fixed their  signatures  and  the  attorney  who 
drew  It.  Not  one  of  them  positively  Imew  or 
understood  the  expressed  purport  of  the  paper. 
Not  one  of  them  intended,  either  in  fact  or  by 
construction,  to  form  a  xwrtnerslilp,  and  ap- 
point Brubacher  their  agent.  Every  one, 
Krall,  the  plaintiff,  as  well,  testifies  the  in- 
tention was  to  aid  Brubacher  to  start  business 
by  raiising  for  him  $2,000.  As  security  for  this 
loan,  they  tried  to  retain  a  right  of  possession 
in  the  business  property.  The  word  "agent" 
was  inserted  at  the  suggestion  of  Lantz,  the 
attorney,  who  thought  ttiat  would  protect  the 
property  from  other  creditors  of  Brubacher.  If 
anything  is  clear,  from  the  testimony  of  the 
parties  to  the  writing,  and  those  tiavlng  any 
connection  with  or  icnowledge  of  it,  it  was  not 
intended  to  be  a  contract  of  partnership  in  fact. 
Nor  can  we  agree  with  the  learned  Judge  of 
the  court  below  tttat  It  was  one  in  law.  Par- 
ties may  so  act,  or  hold  themselves  out  to  the 
public,  that  the  law  wUl  hold  them  answerable 
as  partners,  although  as  between  themselves 
they  are  not  partners.  But  this  is  where  the 
rights  of  third  parties  are  Involved.  As  be- 
tween the  parties  to  the  agreement,  does  the 
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contract  eonstltnte  a  partnership?  They  agree 
to  employ  Brubacher  to  carry  on  the  butcher- 
ing business,  and  appoint  liim  agent;  further, 
agree  to  fumlsli  him  ?2,000.  They  are  to  be 
the  owners  of  the  property  purchased  by  him, 
and  the  prepared  meats  manufactured  by  him. 
He  is  to  be  paid  out  of  the  profits  solely,  and 
to  be  responsible  for  all  losses,  his  employers 
to  have  power  to  annul  the  agreement  at  any 
time.  The  plain  implication  is,  Brubacher  was 
to  enjoy  all  the  profits,  and  It  Is  expressly  ettp- 
nlated  he  is  to  pay  all  losses.  There  have  been 
many  definitions  of  a  partnership.  This  court. 
In  HaUstead's  Appeal,  157  Pa.  St.  50,  27  AO. 
383,  opinion  by  our  Brother  WlUlams,  adopts 
Story's  definition:  "A  contract  relation  be- 
tween persons  who  have  combined  their  labor 
or  skill  in  a  Joint  enterprise  or  business  for  the 
purpose  of  Joint  profit."  Every  element  of  a 
partnership  embraced  In  this  definition  Is  nega- 
tived by  the  agreement  before  us.  In  Walker 
V.  Tupper,  152  Pa.  St.  1,  25  Atl.  172,  opinion 
by  oiu-  Brother  Mitchell,  it  is  said:  "No  gen- 
eral definition  of  partnership  has  yet  been  given 
which  applies  without  qualification  to  all  the 
infinite  variety  of  business  arrangements  In  this 
commercial  age,  but  an  essential  element,  uni- 
versally conceded.  Is  participation  in  profits  as 
such.  But  even  this  does  not  necessarily  cre- 
ate a  partnership."  Here,  In  no  event,  were 
the  parties  to  share  in  profits,  and  they  ex- 
pressly stipulated  against  a  liability  for  losses. 
They  contemplated  the  possible  loss  of  their 
92,000,  and  attempted  to  make  some  provision 
for  this  by  the  assertion  of  title  to  the  property 
purchased  by  Brubacher.  But  the  writing,  as 
between  themselves,  did  not  create  a  partner- 
ship, whatever  may  be  Its  construction  as  to 
creditors  of  Brubacher,  who  were  strangers  to 
It  Tl?aklng  the  ambiguous  writing,  the  sur- 
roundings of  the  parties,  and  their  vague  testi- 
mony, we  can  glean  from  all  pretty  certainly 
this  truth:  Brubacher  had  failed  shortly  be- 
fore. He  was  anxious  to  carry  on  business, 
but  was  wholly  without  means.  They  were 
flrlenda  of  his,  and,  at  his  solicitation,  gener- 
ously agreed  to  advance  him  $2,000.  As  some 
sort  of  security.  It  was  agreed  they  should  have 
title  to  the  business  property,  and  have  the 
right  to  take  possession  when  they  thou^t 
proper.  They  were  Joint  lenders  of  the  $2,000. 
Brubacher  was  their  bailee  of  the  property. 
In  no  contingency  did  either  one  of  the  four 
intend  to  put  in  peril  more  than  $500,  the  one- 
fourth  of  the  $2,000.  This  Is  shown  by  the 
manUest  preponderance  of  the  testimony.  No 
one  thought  otherwise  until  after  the  business 
was  a  failure.  Brubacher  probably  expresses 
the  truth  exactly,  as  notice  his  testimony:  "Q. 
Was  it  your  Idea  they  would  have  to  pay  for 
everything  you  bought  in  this  business?  A. 
No;  not  in  the  beginning  nntll  after  some  peo- 
ple told  me  80."  This  plaintiff,  one  of  the  Joint 
lenders  or  sureties,  now,  on  the  assumption 
that  they  were  partners,  seeks  to  recoup  his 
Individual  loss  from  his  alleged  co-partners. 
There  was  no  partnership  In  law  or  in  fact, 
and  therefore  the  biU  cannot  be  mahitalned  b7 


him  as  a  partner  for  an  accounting.  Bat,  even 
assuming  a  partnership  existed,  hid  debt  was 
not  contracted  as  a  partner.  He  does  not  al- 
lege he  advanced  to  the  partnership  more  than 
his  share  of  the  capital,  or  has  paid  more  than 
his  share  of  the  debts,  or  that  his  partners  have 
retained  more  than  their  share  of  the  profits. 
His  averment,  in  substance,  Is  that  be,  John 
Kiall,  an  individual  cattle  dealer,  sold  to  the 
paitnershlp  a  lot  of  cattle,  at  a  certain  price, 
and  it,  the  partnership,  refuses  to  pay  him. 
Wherein  is  his  right  as  a  partner  affected  by 
such  a  contention?  It  is  a  simple  contract 
debt  for  a  round  sum.  No  equities  of  the  part- 
ners, as  such,  are  to  be  worked  out  wlilch  re- 
quire the  Intervention  of  a  coart  of  equity. 
His  bill  does  not,  even  expressly,  aver  a  part- 
nership; is  almost  in  form  a  declaration  of  aa- 
snmpsit.  Equity  has  for  that  reason  no  Juris- 
diction. Both  of  appellants*  assignments  of  er- 
ror are  sustained,  and  the  decree  of  the  court 
below  Is  reversed,  costs  to  be  paid  by  appellee. 


GUMAER  V.  BARBER. 

(Supreme  Court  of  Pennsylvania.    Jnly  15, 

1897.) 

Fdkobasb  bt  Executor  roa  Hsias—Tvuan — 
Will*  —  Eleotion. 
Deceased  had  obtained  judgments  that  wen 
a  lien  against  land  which  after  his  deadi  wai 
offered  for  sale  on  an  independent  lien  sobaequmit 
to  the  judgments.  All  the  heirs  had  an  intereat 
In  the  judgments,  and  certain  of  them  autbotised 
the  executor  to  bid  In  the  land  for  all  of  tbem, 
on  the  agreement  that  their  interests  in  the  Judg- 
ments should  thereafter  be  repreKnted  by  ibe 
laud.  The  executor  was  to  use  the  judgments  in 
paying  his  bid,  and  said  heirs  were  to  raise  the 
money  which  it  might  be  necessary  to  pay  in  ex- 
cess of  the  amount  of  the  Judgments.  The  agzee- 
ment  was  consummated,  the  sheriff's  deed,  bow- 
ever,  nmnlng  to  the  executor  in  his  repreaentatiTe 
capacity.  HM,  that  the  executor  took  title  mere- 
ly as  trustee  for  the  consenting  heirs,  and  not  as 
executor,  the  trust  as  to  the  consenting  hein 
not  being  affected  by  the  tact  that  some  of  tbe 
heirs  did  not  join  in  such  arrangement. 

Appeal  from  coiort  of  common  pleaa,  Lacka- 
wanna county. 

Ejectment  by  Edmund  Oumaer  agalnat  Pap- 
don  T.  Barber.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

The  following  are  the  assignments  of  error: 
"(1)  The  learned  court  erred  In  charging  the 
Jury  as  follows,  to  w^t:  'Considerable  has  been 
said  here  in  regard  to  the  executor  holding  this 
property,  and  not  disposing  of  It  until  18S5; 
that  is,  from  the  time  of  the  sheriff's  sale,  hi 
1877,  to  April,  1885.  While  he  had  the  power, 
and  while  it  may  possibly  have  been  his  duty, 
to  dispose  of  It  sooner,  still  the  fact  Butt  the 
will  of  Williams  Barber  contained  the  daose 
which  I  have  already  referred  to,  mentioned 
to  you,  and  the  fact  that  the  widow  lived  untfl 
1884,  would,  if  yon  believe  it,  be  a  reasonalde 
explanation  why  the  executor  did  not  exercise 
the  power  that  he  had  until  April,  1885.'  (2) 
The  learned  court  erred  in  charging  the  Jury 
as  follows^  to  wit:   'Now,  gentlemeiL  coosldef 

Digitized  by  VjOOQIC 


Fa.) 


GUMAER  T.  BABBEB. 


849 


the  testimony  of  all  tbese  witneasee,  and  ascer- 
tain, if  you  can,  by  tbe  weight  and  fair  pre- 
ponderance of  tbe  testimony,  whether  or  not 
the  heirs  of  Williams  Barber  elected  to  take 
this  property,  this  flfty-acre  lot,  as  real  estate. 
That  is  one  of  the  main  qnestions  in  this  case, 
and  the  most  important  question  tn  this  case 
which  yoa  have  to  decide.  In  order  to  make 
an  election  of  that  kind  valid,  and  of  btaidlng 
effect  upon  this  title.  It  is  necesaaiy  for  yon 
to  find  that  all  the  heirs  acquiesced.  An  elec- 
tion by  cme  or  two  or  three  or  foor  or  Ave  Is 
not  enough;  it  most  be  an  election  by  them 
both  all.*  (3)  The  learned  conrt  erred  in  char- 
ging the  Jury  as  follows,  to  wit:  'Now,  then, 
take  this  case.  Take  the  testimony  of  all  the 
witnesses.  Start  in  the  beginning  preTloos  to 
the  time  of  1877,  and  get  down  until  April, 
1885,  and  after  that  date  the  sale.  Take  It  all 
into  consideration,  and  say  whether  you  can, 
by  the  fair  weight  and  preponderance  of  the 
evidence  in  this  case,  find  that  all  the  heh:8  of 
'Williams  Barber  made  an  election  to  take  this 
property  as  real  estate.  If  you  can  find  that, 
then  your  verdict  will  be  for  the  defendant 
But  if  yon  do  not  find  that,  if  you  find  that  any 
one  w  more  of  the  heirs  of  Williams  Barber 
did  not  join  In  this  election,  or  that  they  all 
of  them  did  not  make  an  election,  then  you 
would  have  a  right  to  find  a  verdict  for  the 
plaintiff.'  (4)  The  learned  court  erred  in  re- 
fnsing  to  charge  the  jury  as  requested  in  de- 
fendant's third  point  for  charge,  and  tbe  an- 
swer Hiereto,  as  follows,  to  wit:  That  the 
proof  offered  by  the  defendant  of  the  arrange- 
ment made  by  tbe  heirs  in  1877  before  the 
sheriff's  sale,  if  believed,  was  an  election  on 
tbe  part  of  the  hehrs  to  take  the  land,  and  hold 
It  as  real  estate;  and  the  retention  of  the  land 
by  and  before  for  the  bedis  for  a  period  of 
eigbt  years  after  the  sheriff's  sale  was  suffi- 
cient evidence  of  their  election  to  take  the 
land  as  real  estate,  and  not  that  it  should  be 
held  as  personal  property.'  Answer  of  the 
court:  'I  refuse  this  point,  because  I  have 
submitted  the  question  of  the  election  and  the 
facts  to  sustain  the  election  to  you  to  be  found 
by  you.'  (6)  The  learned  court  erred  in  re- 
fusing unqualifiedly  to  charge  tbe  Jury  as  re- 
quested by  the  defendant's  fifth  point  for 
chaise,  as  follows,  to  wit:  'That  the  notice 
given  by  and  for  tbe  heirs  not  to  sell  the  prop- 
erty, at  and  before  tbe  sale  in  1885,  was  a 
sufficient  notice  of  election  to  bold  tbe  property 
as  real  estate,  and  this  notice  having  been 
given  in  the  presence  of  Edmund  Gumaer,  tbe 
plaintiff,  at  and  before  they  made  the  purchase, 
a  sale  to  him  after  such  notice  would  convey 
no  title.'  Answer  of  the  court:  'This  point  I 
refuse.'  (6)  The  learned  court  erred  in  reusing 
to  charge  the  Jury  as  requested  for  charge  in 
defendant's  fifth  point,  and  the  answer  thereto, 
as  follows,  to  wit:  That  the  dispute  which 
existed  at  the  time  of  tbe  sale  In  1885  as  to 
the  right  ot  tbe  executor  to  sell,  and  his  sale 
of  tbe  land  at  a  grossly  Inadequate  price  while 
such  dispute  existed,  was  a  breach  of  trust; 
and,  both  the  dispute  and  the  inadequacy  of 
87A.-M 


price  being  known  to  the  plaintiff  at  and  before 
tbe  purchase,  no  title  to  the  land  was  vested 
in  him  by  the  sale.'  Answer  of  tbe  court:  This 
law  is  applicable  ta  co^ln  cases,  but  I  do 
not  consider  it  applicable  in  this  case,  and  for 
that  reason  I  refuse  the  point.'  (7)  Tbe  learned 
conrt  erred  In  refusing  to  charge  the  Jury  as 
requested  in  defendant's  sixth  point  for  charge, 
as  follows,  to  wit:  'Under  all  the  evidence  ot 
the  case,  no  title  passed  to  the  plaintiff  by  tbe 
sale  of  188S,  and  therefore  the  plaintiff  is  not 
oititled  to  recover.'  Answer  of  the  court:  'I 
refuse  this  point,  because  I  have  already  sub- 
mitted it  to  you  as  a  matter  of  fact'  (8)  Tbe 
learned  court  erred  in  refusing  the  defendant's 
offer  of  evidence,  as  follows,  to  wit:  'Q.  Are 
you  acquainted  widi  the  value  of  the  property 
in  that  locality?  A.  Yea,  sir.  (Tbe  counsel  for 
the  plaintiff  object  to  the  question,  as  incom- 
petent and  immaterial.  The  counsel  for  the 
defoidant  imipoee  to  prove  by  the  witness  on 
the  stand  that  the  price  for  which  the  property 
was  sold  to  tbe  plaintiff  was  grossly  inade- 
quate; that  at  the  time  of  tbe  sale  the  land  was 
worth  from  sixteen  to  eighteen  hundred  dol- 
lars. This  for  the  purpose  of  proving  the 
knowledge  of  tbe  witness  that  the  executor  had 
not  power  to  sell,  and  that  the  sole  at  this  Iup 
adequate  price  was  owing  to  the  disputed  claim 
of  the  executor's  right  to  make  a  sale  of  the 
property,  and  the  i^alntiff  knew  at  the  time 
of  the  purchase  that  the  price  was  grossly  In- 
adequate.) By  the  C!ourt:  I  don't  think  there 
Is  anything  in  the  evidence  so  tar  disclosed  to 
show  fraud  In  this  transaction.  I  will  sustain 
tbe  objection.  (Etxceptlon  noted  for  defendant 
at  whose  request  a  bill  is  seeled.)'  (9)  Tbe 
learned  court  erred  in  admitting  the  following 
evidence,  to  wit:  The  counsel  for  the  plain- 
tiff now  offer  in  evidence  a  deed  of  C<oleman 
Wells,  executor  and  trustee  of  the  estate  of 
Williams  Bart>er,  deceased,  late  of  Benton 
township,  to  Edmund  Gumaer,  the  plaintiff  in 
this  writ,  for  tbe  land  described  in  the  writ 
dated  the  14tb  day  of  April,  1885,  acknowl- 
edged tbe  14th  day  of  April,  1885,  recorded 
the  23d  day  of  S^tember,  1886,  in  Lackawan- 
na county,  In  Deed  Book  31,  p.  295.  (The 
counsel  for  the  defendant  object  to  tbe  offer 
as  Incompetent;  no  evidence  In  the  case  that 
Coleman  Wells,  executor,  had  any  right  to 
make  a  sale  of  tbe  property,  or  any  auth(»4ty 
of  law  to  make  such  a  sale.)  By  tbe  Court: 
I  wUl  admit  the  deed  in  evidence.  The  ob- 
jection is  overruled.  (Exception  noted  for  de- 
fendant, at  whose  request  a  bill  is  sealed.)' " 

Charles  H.  Soper,  for  appellant.  Watson 
&  Zimmerman,  for  appellee. 

DBAN,  J.  Williams  Barber,  of  Benton 
towztshlp,  Lackawanna  county,  died  In  1875, 
leaving,  to  survive  him,  a  widow  and  eigbt 
children,  among  them  a  son,  this  defendant 
The  decedent  left  a  will,  of  which  he  appoint- 
ed C!oteman  Wells  the  executor.  He  devised 
a  life  estate  to  his  widow  in  all  his  lands,  and 
at  her  death  provided  for  an  equal  division  of 
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bis  estate  among  his  children.  Early  in  life 
he  had  purchased  a  farm  consisting  of  two 
separate  tracts,  one  containing  39  acres,  the 
other  50  acres.  On  this  farm  he  resided  for 
many  years,  and  reared  his  family;  but  in 
1882  (12  years  before  his  death)  he  conveyed 
the  60-acre  tract  to  his  son  George,  who  con- 
veyed to  his  brother  Ira  T.  Barl>er,  the  fa- 
ther holding  judgments  from  the  son  Ira,  In 
his  favor,  for  a  larger  part,  if  not  the  whole, 
of  the  purchase  money,  which  at  bla  death 
were  subsisting  Uens  on  the  land.  Ira  re- 
mained in  possession  of  the  land  purchased 
until  1877,  two  years  after  the  death  of  his 
father;  but  in  1876  one  Sidney  Finn  obtained 
a  judgment  against  him  for  9264,  which  was 
a  lien  junior  to  those  of  the  father.  Finn 
seissed  the  land  by  execution  on  this  judg- 
ment, and  It  was  offered  at  sheriff's  sale.  All 
the  children  were  desirous  that  the  land 
should  not  be  sold,  and  pass  into  the  hands 
of  strangers.  AU  had  an  interest  in  the  prior 
judgments  in  favor  of  the  father's  estate. 
They,  it  was  alleged  by  defendant,  through 
him,  consulted  with  Wells,  the  executor;  and 
It  was  agreed  the  land  should  be  bid  in  for 
them,  and  their  interests  thereafter  should  be 
represented  by  the  land,  instead  of  by  judg- 
ments. Pardon  Barber  and  his  brothers 
raised  the  money  necessary  to  pay  in  excess 
of  the  judgments,  and  the  liens  it  was  agreed 
should  be  discharged  by  the  purchase.  It 
was  arranged  Wells  should  do  the  bidding, 
and  the  property  was  knocked  down  to  him 
at  a  bid  of  $200,  and  deed  acluiowledged  ac- 
cordingly. On  the  same  day,  Wells  delivered 
to  Pardon  Barber  a  receipt,  as  follows: 
"Real-estate  sale  on  the  8th  September,  1877, 
by  William  P.  Kirkendall,  sheriff,  of  defend- 
ant's property,  in  Benton  township,  Luzerne 
county,  Pa.,  to  Coleman  Wells,  executor  of 
Williams  Barber,  deceased,  for  two  hundred 
dollars;  deed  to  be  made  to  Coleman  Wells, 
executor,  etc.;  money  receipted  on  said  writ 
by  the  sheriff  as  paid  by  me.  Now,  tills  is 
to  certify  that  the  purchase  money  mentioned 
and  receipted  en  writ,  together  with  one  dol- 
lar and  fifty-six  cents  additional  for  costs,— 
in  all  $201.56,— was  furnished  me  by  Pardon 
T.  Barber  solely,  and  was  and  Is  not  the 
property  of  myself,  or  of  the  estate  of  Wil- 
liams Barber.  Coleman  Wells."  Finn  being 
unable  to  pay  the  purchase  money  on  a  bid 
sufficient  to  reach  his  judgment,  it  was  agreed 
by  all  parties  that  he  should  receive  aU  the 
money  on  a  bid  of  $200,  and  it  was  accord- 
ingly paid  over  for  his  benefit.  Pardon  Bar- 
ber immediately  went  into  possession  of  the 
land,  and  so  remained  up  until  the  spring  of 
18S5;  Wells  neither  demanding  nor  receiv- 
ing rents.  Pardon  Barber  treating  the  land  aa 
the  property  of  himself  and  brothers  and  sis- 
ters. He  even  purchased,  at  private  sale,  the 
Interests  of  two  of  his  brothers.  In  the 
spring  of  1865,  eight  years  after  Pardon  Bar- 
ber went  into  possession.  Wells,  as  executor 
of  the  father,  by  printed  handbills,  gave  no- 
tice that  the  property  would  be  offered  at 


public  sale  on  the  5th  of  April.  On  that  day 
he  and  his  attorney  appeared  on  the  premises, 
and  offered  the  property  at  auction,  as  the 
land  of  Williams  Barber,  the  ancestor.  Im- 
mediately the  attorney  for  the  heirs  read  a 
written  notice,  in  the  hearing  of  all  bidders, 
that  the  property  belonged  to  Pardon  Bar- 
ber and  the  other  heirs  of  Williams  Barber, 
and  that  a  purchaser  could  take  no  title  from 
the  executor.  Gumaer  then  asked  if  Wells, 
the  executor,  would  give  a  warranty  deed. 
His  attorney  replied  "No;"  that  the  purchas- 
er would  take  such  title  as  Wells  has.  The 
property  was  finally  knocked  down  to  Ed- 
mund Giunaer,  this  plaintiff,  a  grandson  of 
testator,  for  $460,  about  one-fourth  of  its 
value.  Deed  was  executed  to  him  by  the 
executor.  Pardon  Barber  continued  in  un- 
disturbed possession  until  October  6,  1892; 
more  than  five  years  after  the  executor's  sale, 
when  Gumaer  brought  -this  ejectment  WellSy 
the  executor,  died  in  1867,  insolvent. 

At  the  trial  In  the  court  below,  there  was 
evidence  on  part  of  plaintiff  that  two  of  the 
eight  heirs,  Mrs.  Wallace  and  Mrs.  Gamaer, 
had  not  joined  In  the  arrangement  to  pur- 
chase the  land  at  sheriff's  sale,  and  bad  not 
consented  to  appropriate  their  interests  in  the 
judgments  as  part  of  tlie  purchase  money. 
On  part  of  the  defendants  there  was  testi- 
mony that  Pardon  Barber,  at  the  request  of 
all,  raised  the  money  to  bid  upon  the  prop- 
erty, and  that  it  was  purchased  for  alL  In 
the  opinion  of  the  court,  the  question  at  issue 
was  determined  by  the  fact  of  whether  all  of 
the  eight  heirs  were  {Kirties  to  the  agreement 
The  following  paragraph  from  the  charge  pre- 
sents, we  think,  a  fair  statement  of  the  court's 
view.  "Now,  then,  take  this  case.  Take  the 
testimony  of  all  the  witnesses.  Start  in  tht 
beginning,  previous  to  the  time  of  1ST7.  and 
get  down  until  April,  18S5,  and  after  that 
date  the  sale.  Take  it  all  into  consideratioa 
and  say  whether  you  can,  by  the  fair  weight 
and  preponderance  of  the  evidence  In  this 
case,  find  that  all  the  heirs  of  Williams  Bar; 
ber  made  an  election  to  take  this  property  as 
real  estate.  If  you  can  find  that,  then  your 
verdict  will  be  for  the  defendant.  But  if 
you  do  not  find  that  if  you  find  that  any  one 
or  more  of  the  heirs  of  Williams  Barber  did 
not  join  in  this  election,  or  that  they  all  of 
them  did  not  make  an  election,  then  you 
would  have  a  right  to  find  a  verdict  for  the 
plaintiff."  Under  this  instruction,  there  ■wa< 
a  verdict  for  plaintiff,  and  defendant  appeals, 
assigning  several  errors,  among  them  ttie 
charge  of  the  court  in  substance  as  quoted. 

The  real  question  in  the  case,  and  the  one 
on  which  It  must  turn,  is,  what  was  the  na- 
ture of  the  title  which  Wells  took  by  his  sher- 
iff's deed,  as  against  Pardon  Barber,  the  rep- 
resentative of  the  heirs?  t<x  the  purchaser  at 
the  executor's  sale  took  the  executor's  tide.— 
no  better  one.  If  the  executor,  before  sale, 
had  brought  ejectment  against  Pardon  Barbrr. 
could  he  have  recovered  the  land?  If,  at  thf 
BherifTs  sale,  be  took  an  absolute  title  hi  Ui> 


Digitized  by  VjOOQIC 


Pa.) 


GUMAER  V.  BARBER. 


8U 


Umd,  as  executor,  be  was  oitiaed  to  possea- 
Blon.  If  he  took  the  tlOe  in  trust  for  Pardoo 
Barber  and  the  heirs,  he  could  not  recover  the 
land,  even  If  one  or  more  of  the  b^rs  snc- 
ceesfnlly  denied  theb:  consent  to  the  trast 
They,  in  such  case,  were  entitled  to  an  ae- 
conntlng  from  the  execntor,  as  to  their  share 
at  the  Judgments;  but,  as  they  had  not  agreed 
that  land  should  be  substituted  for  their  in- 
terests In  the  judgments,  they  could  not,  in 
the  face  of  such  an  assertion,  claim  land.  But 
If  the  executor  bought  the  land  at  the  sheriff's 
sale,  in  his  representative  capacity  for  the 
estate,  the  land  still  continued  personalty  for 
purposes  of  distribution  under  the  will,  and 
the  purchaser,  Gumaer,  took  a  good  title  at 
the  executor's  sale.  In  other  words,  If  he 
bought  for  himself  as  executor,  he  was  a  trus- 
tee under  the  will,  and  he  had  the  right  to 
dispose  of  the  farm.  If  he  bought  for  the 
heirs,  in  pursuance  of  an  agreement  with 
them,  with  their  money  and  Judgments,  then 
he  was  a  trustee  for  them,  wholly  independent 
of  the  will;  and,  they  haying  the  whole  bene- 
fldai  interest,  he  had  no  authority  to  sell  with- 
out their  consent 

What  does  the  evidence  show  as  to  the  pur- 
chase at  sheriffs  sale?  It  is  undisputed  that, 
before  the  sale.  Pardon  Barber  and  five  oth- 
ers (six  out  of  the  eight)  desired  to  purchase 
the  land,  and  substitute  it  for  their  interests 
in  the  Judgments;  that  Pardon  was  authorized 
to  go  to  Wilkeebarre,  attend  the  sale,  and,  if 
possible,  haye  it  bid  in  for  the  heirs.  Two  of 
the  eight  deny  they  were  parties  to  the  agree- 
ment. We  think  the  decided  preponderance 
of  the  evidence  shows  they  also  desired  and 
authorized  the  arrangement.  But  assume 
these  two  did  not  consent  Pardon,  assuming 
to  act  for  and  to  represent  the  eight,  raised 
money  to  bid,  and  arranged  with  Wells  that 
he  should  do  the  bidding.  For  whom  and 
with  whose  money  did  Wells  buy?  He  ex- 
plicitly states  in  the  receipt  that  the  money 
was  furnished  by  Pardon  Barber,  and  was 
not  the  property  either  of  himself  or  the  es- 
tate, although  the  deed  was  taken  in  his  name. 
O.  F.  Nicholson,  the  attorney  who  drew  the 
receipt  after  stating  the  circumstances  under 
which  it  was  given,  sums  up  his  testimony  in 
this  language:  "The  Intention  was,  as  I  under- 
stood it  that  Coleman  Wells  was  to  hold  the 
legal  title  for  the  heirs  or  family  of  Williams 
Barber,  and  to  show  that  Pardon  Barber  fur- 
nished the  money  to  make  the  purchase.  That 
was  the  Intention  of  the  parties,  as  expressed 
at  or  about  the  time  that  paper  was  prepared." 
Notice,  next.  Wells'  conduct  afterwards.  Par- 
don Barber  goes  into  possession  of  the  prop- 
erty, and  so  remains  for  eight  years,  without  a 
single  attempt  of  Wells  to  exercise  an  act  of 
ownership.  Barber  farms  it,  makes  improve- 
ments, pays  all  the  taxes,  purchases  the  in- 
terests of  two  of  his  co-owners.  While  In  pos- 
session, he  paid,  at  the  request  of  Wells,  be- 
tween two  and  three  hundred  dollars  of  debts 
owing  by  the  estate.  Is  it  credible  that  an 
executor,  bound  to  collect  the  Income  of  laud 


fi>r  which  be  must  account  to  all  the  heirs, 
was  thus  totally  indifferent  to  his  duty  and 
Interests?  His  first  attempt  to  assert  control 
was  to  offer  the  property  for  sale  in  1885. 
When  called  upon,  and  his  authority  for  such 
a  step  demanded,  he  said  to  counsel  for  the 
heirs:  "He  Imew  of  no  debts  against  the 
property  at  that  time,  and  that  If  it  was  not 
for  the  fact  tliat  Ira  Barber,  who  was  con- 
nected with  it  had  acted  the  hog,  he  weuld 
not  have  undertaken  to  sdl  the  property."  It 
seems  to  us  there  was  ample  evidence,  if  the 
jury  believed  it,  taken  in  connection  with  the 
paper,  to  show  that  Wells  took  the  legal  title 
to  the  land  in  trust  for  the  heirs.  He  took 
the  land  for  them,  and  paid  for  it  with  the 
money  m:  Judgments  of  all  of  them.  It  was 
not  In  his  power,  out  of  resentment  or  for 
any  other  reason  of  his  own,  without  their 
consent  to  arbitrarily  turn  it  back  into  money. 
The  moment  it  was  purchased,  and  the  deed 
taken  in  pursuance  of  the  agreement  to  pur- 
chase, the  legal  title  was  in  him,  not  as  ex- 
ecutor, but  as  trustee  for  them,  they  having 
the  right  in  equity  to  demand  a  conveyance. 
It  was  a  dry  trust,— one  in  which  the  trustee 
had  no  duty  to  perform.  The  reason  for  mak- 
ing the  deed  to  him.  Instead  of  directly  to 
Pardon  Barber,  one  of  the  heirs.  Is  stated  by 
the  two  attorneys,  Nicholson  and  Chase. 
Wells  did  not  trust  Barber,  and  was  afraid 
be  would  not  hold  the  land  toe  the  heirs.  If 
the  former  chose  to  put  himself  in  that  posi- 
tion, without  the  consent  of  one  or  more,  he 
was  answerable  to  the  nonconsentlng  parties 
for  their  share  of  the  Judgments,  which  he, 
without  authority,  had  turned  Into  land;  and, 
if  he  had  so  accounted  to  them,  equity  would 
have  substituted  him  to  the  ownership  of  the 
land  to  the  extent  of  such  interests.  The  case 
of  Miller  v.  Meeteh,  8  Pa.  St  417,  cited  by 
counsel  for  appellees,  is  not  an  authority  to  the 
contrary.  There  the  testator  devised  to  his 
executors  certain  lands,  and  directed  that  they 
be  converted  into  money  for  distribution 
among  his  children.  It  was  held  that  the 
right  of  election  to  take  land,  Instead  of  mon- 
ey, could  not  be  exercised,  except  by  all  the 
beneficiaries.  That  is  not  this  case.  The  tes- 
tator did  not  own  this  land.  He  only  had 
liens  against  it  When  the  land  was  about  to 
be  sold  on  an  Independent  lien,  as  alleged  by 
defendant,  the  heirs  agreed  to  buy,  and  sub- 
stitute the  land  for  the  judgments.  For  this 
purpose  they  agreed  to  put  the  legal  title  In 
the  name  of  a  trustee  for  their  benefit  The 
trustee  consented  to  take  and  so  hold  it  This 
was  not  for  purpose  of  fulfilling  any  provision 
of  the  will  directing  distribution,  but  was  an 
agreement  among  themselves  for  the  purchase 
of  land  they  desired  to  own,  consenting  that 
the  judgments  should  be  used  In  payment  of 
the  purchase  money.  The  arrangement  Is  con- 
summated, the  land  purchased,  and  the  con- 
veyance taken.  The  executor,  who  bad  the 
legal  ownership  of  the  Judgments,  appropriates 
them  In  payment  of  the  purchase  money,  in 
doing  BO,  he  was  performing  no  duty  enjoined 
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by  the  wIIL  He  was  ■  mere  Tolunteer.  If 
two  ont  of  elgbt  did  not  consent  to  nich  nse 
of  the  Jndgments,  then  they  most  look  to  the 
executor,  who  so  used  the  Jadgmenta  without  i 
anthorlty,  Just  the  same  as  If  he  had  collect- 
ed the  money,  and  refused  to  pay  It  oyer. 
The  trust,  as  to  the  others,  is  unaffected.  Or 
suppose,  Instead  of  Judgments,  the  executor 
had  had,  at  the  date  of  the  sberifTs  sale,  $800 
In  cash  belonging  to  these  heirs.  The  property 
which  bad  once  belonged  to  their  ancestor 
was  In  danger  of  passing  to  strangers.  Six 
out  of  the  eight  heirs  request  the  executor  to 
purchase  It  for  their  common  benefit,  and  he 
bids  It  to  $800,  pays  the  purchase  money  with 
the  whole  fund  In  his  hands,  and  takes  the 
deed  In  his  name  for  them.  Eight  years  aft- 
er, two  of  them  deny  glrlng  authority  to  so 
use  their  money.  That  could  not  destroy  the 
trust  created  by  the  original  oonTeyance,  what- 
ever equitable  right  the  trustee  might  assert 
fts  to  the  two-eighths  Interests  of  those  object- 
ing. If  he  had  acted,  under  such  circumstan- 
ces, for  but  one  of  the  heirs,  he  constituted 
himself,  to  that  extent,  a  voluntary  trustee,— 
assumed  a  relation  to  the  one  which  he  could 
not  destroy  by  the  mere  arbitrary  exercise  of 
his  wilL  Legal  and  equitable  titles  to  land 
are  not  thus  changed  from  one  beneficiary  or 
owner  to  another. 

We  think  the  learned  Judge  of  the  court  be- 
low fell  into  error  by  assuming  the  land  should 
be  treated  as  the  subject  of  a  derlse  to  the 
executor,  to  be  converted  Into  money  for 
distribution.  If  that  bad  been  the  case,  the 
instruction  would  bare  been  necessary,  before 
the  legal  title  of  the  executor  under  the  will 
would  have  been  devested.  But,  when  we 
-consider  this  was  not  the  land  of  testator,  but, 
as  alleged,  a  purchase  at  the  Instance  of  the 
heirs  by  a  trustee  for  them,  the  rule  has  no 
application.  We  are  of  opinion  the  third  as- 
signment of  error  Is  sustained.  It  should  be 
submitted  to  the  Jury  to  find,  from  the  evi- 
dence, whether  Coleman  Wells  purchased  the 
land  as  trustee  for  the  heirs.  If  so,  the  ver- 
dict should  be  for  defendant,  even  though  it 
now  appears,  that  two  or  more  of  the  heirs 
did  not  Join  in  the  agreement  for  such  pur- 
pose. On  the  other  liand.  If  be  purchased  in 
bis  official  capacity  as  executor,  to  hold  for 
ptvpose  of  future  distribution  under  the  will, 
he  could  thereafter  make  sale  of  the  same 
nnder  the  will,  and  plaintiff  took  a  good  title. 
This  is  the  real  contention  In  the  case,  and  the 
one  on  which  the  case  should  turn.  The  other 
assignments  of  error.  In  tliis  view,  are  Im- 
material. 

It  la  but  fair  to  the  learned  Judge  of  the 
court  below  to  notice  that  this  view  of  the 
case  was  not  prominently  presented  to  him  by 
counsel  for  defendant;  yet  the  exception  to  the 
charge  and  the  third  assignment  of  error  com- 
pel us  to  pass  upon  it  here.  The  same  view, 
however,  Is  distinctly  intimated  in  the  opinion 
of  Rhone,  P.  J.,  of  the  orphans'  court,  in  the 
matter  of  the  petition  of  the  heirs  for  a  cita- 
tion to  tbe  executor  to  show  cause  why  the 


■ate  to  Gamaer  shonld  not  be  Mt  aside;  tbat 
learned  Judge  deciding  that  the  orphans'  ooort 
bad  no  Jurisdiction,  as  Wells  did  not  bold  tlie 
land  by  virtue  of  his  office  as  executor,  bnt 
extra  tbe  will,  on  an  agreement  between  him 
and  tbe  heirs.  See  Barber's  Appeal,  125  Pa. 
St  564.  IS  AtL  391.  The  Judgment  is  z«- 
veraed,  and  a  v.  f.  d.  n.  awarded. 


In  re  NOBLE'S  ESTATE. 
Appeal  of  SMITH. 

(Supreme  Court  of  Pennsytvania.  Jnly  lit, 
1897.) 
Wills— IirTERPBiTATios— Estate  Oitbh. 
A  will  bequeathed  a  certain  sum  to  eadi  of 
testator's  daugbters,  and  provided  tiiat  the  be- 
quest to  one  daughter  should  be  vested  in  loans 
or  stock,  and  the  income  paid  to  her  separate 
use,  with  remainder  to  her  children.  Immediate- 
ly following  was  a.  provision  that,  as  to  tbe  Iw- 
quest  to  tlie  second  daughter,  the  execators  should 
'^vest  it  in  the  same  way,"  and  pay  the  income  to 
her  separate  nse.  A  suDseqnent  daase  provided 
that,  U  the  second  daughter  died  without  iasoe, 
the  bequest  to  her  should  go  to  certain  other 
legatees.  Held,  that  the  second  daughter  u>ok 
only  a  life  estate. 

Appeal  from  orphans'  court  Cumberland 
county. 

Proceedings  for  the  dlstribntlon  of  tlie  estate 
of  James  Noble,  deceased.  From  a  de(x«e  con- 
firming the  report  of  an  auditor,  Kli«ibeth 
Smith,  a  legatee,  appeals.     Reversed. 

J.  Webster  Henderson,  H.  S.  Stuart,  and  J. 
W.  Wetzel,  for  appellant.  John  Hays  and  W. 
F.  Sadler,  for  appellees. 

MITCHELL,  J.  The  learned  auditor  was 
of  opinion  that  the  separate  use  trust  created 
by  the  testator  tor  the  legacgr  to  his  daushta 
Mary  Patton  was  intended  only  for  biO'  pro- 
tection during  coverture,  and  he  held,  therefore, 
that  the  legacy  became  hers  absolutely  upon 
the  death  of  her  husband.  But  this  does  not 
give  effect  to  the  fun  intention  of  the  testator. 
After  charging  the  residue  of  his  estate  in  tlie 
bands  of  three  of  his  sons  with  legacies  of 
18,000  each  to  his  four  daughters  and  his  son 
James,  the  will  provides  that,  "as  to  tbe  bequest 
to  my  daughter  Margaret,  I  direct  my  executors 
to  vest  the  same  on  loan  or  stock,  as  they  ma; 
deem  best,  and  pay  the  proceeds  thereof  tn  mj 
daughter  for  her  sole  and  separate  maintenance 
and  that  of  her  clilldren  during  her  life,  anl 
after  her  death  I  bequeath  the  same  to  her  diH- 
dren  absolutely,  her  receipt  for  the  proceeds  to 
be  taken  by  my  executors.  As  to  the  beqnest  to 
my  daughter  Mary  Patton,  I  direct  that  my  ex- 
ecutors shall  vest  it  In  the  same  vniy,  and  pay 
the  proceeds  to  her  s^wrate  maintenance,  and 
take  her  separate  receipt  therefor."  Had  tb« 
will  left  the  subject  without  further  expreaslMi. 
there  would  have  been  strong  ground  for  tbe 
view  that  the  testator's  sole  object  was  a  sep- 
arate use  to  protect  Mary's  share  from  her  hot- 
band  and  bis  creditors,  though  even  tbea  it 
would  not  have  been  entirely  free  of  donbt 
whether  the  words  "vest  it  In  the  same  way'* 
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might  not  have  been  meant  to  coTer  the  estate 
that  was  to  pass,  as  well  as  the  mode  in  which 
It  was  to  be  Invested,  the  Intent  being  apparent- 
ly to  BBslmllate  Mary's  Ebare  generally  to  Mar- 
garet's, which  was  for  life  only,  and  the  trust  as 
to  her  being  to  preserve  remainders,  as  well  as 
for  separate  nse.  Bat  the  testator  did  not 
leave  the  subject  here,  though  he  Interjected  at 
this  point  certain  provisions  as  to  his  son  James 
and  his  brother  William,  with  wlilch  we  are  not 
concerned.  But  he  then  retoms  to  Mary's  leg- 
acy, and  provides  that,  "if  my  daughter  Mary 
Patton  Bbonld  die  without  Issue,  thexx  the  be- 
quest to  her  to  go  to  my  other  daughters,  share 
and  share  alike,  subject  to  the  limitations  and 
directions  as  are  made  herein  as  to  their  be- 
qoeats."  TbiB  must  be  read  continuously  with 
the  previous  clause  on  the  same  subject,  direct; 
Ing  the  investment  of  Mary's  sliare  in  the  same 
way  as  Margaret's,  and,  so  read,  it  makes  plato 
the  testator's  Intention  that  the  provision  for 
both  daugbters  shall  be  the  same,  to  wit,  a 
separate  nse  for  each  to  hers^  during  her  life, 
with  remainder  ezpreased  to  Margaret's  chil- 
dren, a  like  remainder  implied  to  Mary's  chil- 
dren If  she  should  have  any,  and  a  plainly  ex- 
pressed devise  over  to  her  sisters  upon  her  death 
without  issue.  With  the  long  line  of  cases 
which  hold  that,  after  an  absolute  gift,  restric- 
tions sought  to  be  imposed  upon  the  incidents  of 
ownership  are  ineffective,  or  the  other  cases 
where  a  devise  over  upon  the  death  of  the  first 
legatee  is  held  to  mean  such  death  in  the  life- 
time of  the  testator,  we  have  nothing  to  do.  The 
wb<^  will,  taken  together,  as  to  the  parba 
which  relate  to  this  legacy,  shows  that  the  gift 
was  not  absolute;  and,  the  testator's  Intent  to 
that  effect  being  clear,  we  do  not  need  to  re- 
sort to  rules  of  constenction,  nor  do  we  get 
mocb  light  from  what  other  testatcnrs  may  have 
meant  by  more  or  less  similar  language  used 
Older  different  circumstances,  or  In  different 
connection.  It  is  therefore  unnecessary  to  di»- 
cnas  the  numerous  cases  cited  by  both  parties 
in  their  aignments.  Decree  reversed,  with 
costs,  and  distribution  directed  to  be  made  In 
accordance  wilb  this  opinion. 


BENDER  y.  STREABICH  et  al. 

(Supreme  Court  of  Fennsyivania.     Jul;  IB, 

1807.) 

SOBOOL  HOUSBS— ITSBS. 

Sdtool  directors  may  not  permit  the  use  of 
school  buildings  for  sectarian  religious  meetings, 
nor  for  the  hoTdiDg  of  public  lyceuma,  nor  for  any 
purposes  other  than  sdiool  purposes. 

Appeal  from  court  of  common  pleas,  Iian- 
caster  county. 

Bill  by  H.  H.  Bender  against  Martin  K. 
Streablch,  president;  Daniel  D.  Herr,  secre- 
tary; John  R.  Le  Fever,  treasurer;  Robert 
S.  Knox,  Eenry  B.  Shmnan,  and  Joseph  S. 
Selts,  the  board  of  school  directors,— of  the 
district  of  Manor  township,  Lancaster  county. 
From  a  decree  for  complainant,  defendants 
apj)eaL    Affirmed. 


The  following  are  the  assignments  of  error, 
viz.:  "First  Assignment.  The  court  erred  in 
not  sustaining  defendants'  fourth  point  as  to 
conclusions  of  law,  which  reads  as  follows: 
*(4)  The  holding  of  lyceums  in  the  public- 
school  houses  is  within  the  meaning  and  In- 
tent of  the  common-school  law,  and  such 
use  of  the  school  houses,  being  in  aid  of  edu- 
cation and  for  the  general  improvement  of 
the  neighborhood,  cannot  be  restrained  by  in- 
junction.' Second  Assignment.  The  court 
erred  In  not  sustaining  defendants'  sixth  point 
as  to  conclusions  of  law,  which  reads  as  fol- 
lows: '(6)  The  facts  In  the  case  showing 
that  no  school  house  mentioned  In  the  bill  Is 
now  being  used,  or  likely  to  be  used,  for  other 
than  common-school  purposes,  except  the  Lit- 
tle Pittsburg  school  house,  and  that  this  house 
is  not  used  for  sectarian  purposes,  and  is 
never  used  during  week  days,  but  only  on 
Sunday,  for  purposes  wholly  innocent,  and 
promotive  of  the  good  of  the  neighborhood,  no 
Injunction  to  restrain  the  same  should  issue.' 
Third  Assignment  The  court  ened  in  enter- 
ing the  following  decree,  viz.:  'And  now, 
April  28, 1896,  this  cause  came  on  to  be  heard 
ap<m  bill  and  answer,  and  upon  testimony 
taken,  and  after  ctmsideTlng  the  testimony 
and  hearing  the  arguments  of  counsel  and  up- 
on full  and  due  consideration  thereof,  the 
court  have  decided  to  let  the  injunction  grant- 
ed in  this  cause  remain  and  be  perpetual,  to 
restrain  the  respondents  or  defendants  therein 
named,  and  their  successors  In  office,  from 
I  permitting  or  allowing  the  school  houses 
;  named  in  the  bill  of  complaint,  and  all  other 
;  common-school  houses  in  Manor  township 
school  district,  to  be  used  for  any  other  than 
common-school  purposes,  stand,  and  do  now 
I  order  and  decree  that  said  injunction  shall  re- 
main and  be  perpetual,  and  that  the  costs  of 
this  proceeding  shall  be  paid  by  the  resjMnd- 
ents.'  " 

Chas.  I.  Landis,  for  appellants.  J.  Hay 
Brown,  W.  TI.  Hensel,  and  J.  W.  Denlinger, 
for  appellee. 

FELL,  J.  The  bill  in  this  case  was  ffled 
to  restrain  the  defendants,  who  are  the  mem- 
bers of  a  board  of  school  directors,  from  per- 
mitting the  use  (rf  the  school  houses  under 
their  charge  for  sectarian  religious  meetings, 
and  for  the  holding  of  public  lyceums.  The 
only  question  presented  is  whether  school  di- 
rectors may  permit  or  authorize  the  use  of 
school  buildings  for  other  than  school  pur- 
poses. Tills  question,  in  so  far  as  it  relates 
to  their  use  for  religious  meetings,  is  fully 
answered  by  the  decesion  in  Hysong  r. 
School  Dist.,  164  Pa.  St.  629,  30  Atl.  482.  The 
use  of  BCbool  buildings  by  the  community  at 
large  for  public  meetings  for  the  discussion 
of  subjects  of  general  interest  may  be  said  to 
be  In  the  line  of  their  use  for  educational  pur- 
poses, but  it  is  not  the  use  intended  by  law. 
The  public-school  system  is  for  the  Instruction 
of  pupils  who  may  attend  the  schools,  and 
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not  for  the  instruction  or  entertainment  of 
other  persons.  The  school  directors  are  trus- 
tees of  the  school  property  for  that  use,  and 
they  may  not,  against  objection,  autbcMlze  or 
permit  its  use  for  other  purposes.  If  the 
school  buildings  may  be  used  for  meetings  for 
the  convenience,  pleasure,  or  instruction  of 
the  general  public,  all  other  school  property 
may  with  equal  propriety  be  so  used,  and  it 
would  be  but  a  step  further  to  apply  a  part 
of  the  school  funds  to  the  same  use.  This 
riew  of  the  law  does  not  forbid  the  use  of  the 
buildings  for  any  purpose  directly  related  to 
the  instruction  of  the  pupils  of  the  schools, 
and  It  does  not  exclude  their  use  for  lectures 
or  debates  which  are  made  a  part  of  the 
course  of  instruction.  The  decree  \a  affirm- 
ed. 


In  re  HANDY'S  ESTATE. 
Appeal  of  LARNED  et  al. 

(Supreme  Ciourt  of  Pennsylvania.     July  15, 

1897.) 
JonaMBNT  LiBN— Interest  or  BsNEFiciiiRT. 
Where  testator  leaves  his  estate  in  tmst, 

S'ving  a  beneficial  interest  in  one-fourth  of  it  to 
a  son  on  the  death  of  testator's  wife,  bat  the 
specific  property  of  which  it  sliall  couaist  is  left 
within  the  control  of  the  trustees,  and  can  only 
be  determined  when  they  malce  the  division  be- 
tween the  lieneficiaries  on  the  death  of  testator's 
widow,  such  sum  has  no  vested  interest  in  any 
part  of  the  land,  but  only  a  mere  possibility,  not 
the  subject  of  lien. 

Appeal  from  court  of  common  pleafi,  Phila- 
delphia county. 

In  the  matter  of  the  assignment  of  B.  S. 
Handy,  Jr.,  Lamed  and  Ebas  appeal  from  an 
order  for  the  sale  of  the  estate  of  the  insol- 
vent.   Affirmed. 

The  report  of  the  master  was  substantially 
as  follows: 

"The  only  questions  before  the  master  axe 
those  referred  to  him  by  the  decision  of  the 
supreme  court,  and  this  depends  upon  the 
construction  of  the  will  of  the  testator.  By 
the  eighth  item  of  his  will,  the  testator  devised 
and  bequeathed  his  estate  to  the  Philadelphia 
Trust,  Safe-Deposit  &  Insurance  C!ompany,  In 
trust  for  Ills  wife  for  life,  and  after  her  death 
directed  that  the  trustees  should  pay  to  his 
sons,  on  their  respectively  attaining  the  age  of 
twenty-flve  and  twenty-eight  years,  three- 
fourths  of  their  share  in  the  testator's  estate, 
their  respective  shares  'being  one-fourth  part 
of  my  estate,'  the  remaining  fourth  to  be  held 
by  the  trustees  under  a  spendthrift  son's  trust. 
Full  powers  of  sale  were  given  to  the  said 
trustees.  By  the  second  codicil  to  his  will, 
the  testator  provided  as  follows:  'I  hereby  re- 
yoke  the  authority  given  to  my  said  trustees 
In  the  ninth  item  of  my  will  to  sell  my  real 
estate  in  the  city  of  Philadelphia,  and  I  further 
direct  that  upon  the  death  of  my  wife  my 
said  trustees  shall  divide  my  estate,  both  real 
and  personal.  Into  four  equal  shares,  and  one 
equal  share  shall  be  held  by  my  said  trustees 


for  each  one  of  my  said  Children  upon  the 
trusts  and  for  the  same  purposes  as  are  set 
forth  in  my  will,  and  for  no  other  trust  or 
purpose  whatsoever.  And  of  this  division  and 
allotment  they  shall  cause  a  record  to  be  made 
In  the  office  of  the  recorder  or  deeds  for  the 
county  of  Philadelphia.  I  authorize  my  trus- 
tees, however,  to  sell  any  vacant  lots  on  Ken- 
sington or  Lehigh  avenues  of  which  I  may  die 
seised  whenever  they  can  do  so  advantageous- 
ly.' By  the  third  codicil,  the  testator  em- 
powered his  trustees  to  sell  any  of  bis  real 
estate,  except  that  situated  in  the  Nineteenth 
and  Twentieth  wards  of  the  dty  of  PhiUr 
delphia,  and  his  Digby  residence,  the  latter 
restriction  being  under  certain  conditions.  In 
alluding  to  the  nature  of  the  Interests  thns 
created,  the  first  report  of  the  master  stated: 
'Under  the  will  of  the  testator,  while  the  said 
E.  S.  Handy,  Jr.,  has  a  vested  remainder 
tn  three-sixteenths  of  the  entire  estate  of  tiie 
testator,  yet  it  Is  doubtful  whether  any  title 
vests  in  the  said  E.  S.  Handy,  Jr.,  In  any  spe- 
cific piece  of  property  constituting  that  three- 
sixteenths  Interest  The  testator,  by  his  sec- 
ond codidl,  directs  that,  after  the  death  of 
the  widow,  the  said  trustees  shall  divide  his 
estate,  both  real  and  personal,  into  four  equal 
shares,  which  are  to  be  held  and  disposed  of 
as  provided  In  the  will,  and  that  the  said 
trustees  shall  make  a  record  ot  this  division 
and  allotment  In  the  office  of  the  recorder 
of  deeds.  It  is  the  trustees  who  are  to  make 
this  division,  and,  although  the  allotments 
I  may  be  equal  in  gross,  they  are  not  neces- 
I  sarlly  specific  interests  In  each  spedflc  piece 
of  pn^rty.  Authority  to  partition  Implies 
authority  to  make  equality.  One  house  may 
be  assigned  to  one  distributee,  and  another 
house  to  another.  It  was  to  prevent  the  ne- 
cessity of  the  distributees  holding  together 
undivided  interests  in  common,  and  bting 
compelled  to  resort  to  partition  by  bill  In  eq- 
uity and  consequent  sales  of  interests,  that  the 
testator  provided  for  division  and  allotment 
by  the  trustees.  To  vest  the  title  in  specific 
pieces  of  property  in  the  distributees,  the  al- 
lotment and  division  was  ordered  to  be  record- 
ed in  the  recorder  of  deeds  office.  The  sole 
restriction  upon  the  trustees'  powers  is  tliat 
such  division  and  allotment  stiall  be  equal  in 
gross  to  similar  divisions  and  allotmenta  to 
other  distributees.'  Upon  appeal,  the  su- 
preme court,  per  Mr.  Justice  MltcheD,  said: 
'As  will  be  noticed  more  fully  hereafter,  no 
specific  gift  Is  made  to  him  [E.  3.  Handy,  Jr.] 
of  any  part  of  the  estate,  real  or  personal,  but 
only  a  share  in  the  sum  total  of  the  value 
of  both;  and  It  is  open  to  argument  that  his 
Interest  in  realty,  as  such,  will  begin  only 
In  the  event  of  any  realty  being  set  apart 
to  him  in  the  division  which  the  trustees  shaS 
make  hereafter.  Tliat  his  interest  In  the  ef«- 
tate  as  a  whole  is  vested  and  liable  for  the 
payment  of  his  debts,  as  the  master  l>eld, 
does  not  settle  the  question  of  Its  presoit  lia- 
bility as  land  to  the  Uen  of  a  judgment'  167 
Pa.  St  663,  31  AtL  961.    And  the  learned 
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judge  further  aald:  'Moreover,  of  what  the 
debtor's  share  shall  finally  consist  as  to  realty 
or  personalty  Is  and  must  remain  entirely  un- 
<ertaln  and  contingent  until  after  the  death 
of  the  life  tenant,  when  the  trustees  are  to 
make  partition  and  dlstrlbiitlon  In  their  unfet- 
tered discretion,  so  that  they  make  "four 
equal  shares,"  and  until  that  time  there  la  a 
power  of  conyerslon  In  the  trustees  as  to  a 
«onslderable  portion  of  the  realty  by  a  sale, 
which  would,  under  the  will,  be  paramount  to 
any  interest  of  Handy,  Jr.,  or  a  purchaser 
of  his  title  In  any  part  of  the  realty.  Noth- 
ing could  be  more  utterly  vain  and  specula- 
tive than  an  attempt  to  fix  the  value  of  the 
debtor's  Interest  in  the  real  estate  under  such 
circumstances.  He  may  not  have  any  real 
estate  at  all,  tor,  as  the  personalty  Is  more 
than  two-thirds  of  the  whole,  the  trustees 
Doay  allot  his  entire  share  in  personalty;  or, 
on  the  other  hand,  they  may  put  It  all  In 
realty,  with  or  without  owelty.  The  one  thing 
In  all  this  maze  which  is  capable  of  even  an 
approximate  estimation  is  the  general  value 
of  his  Interest  In  his  father's  estate,  as  a 
whole,  real  and  personal  combined.'  167  Pa. 
St.  564,  31  Atl.  985.  And,  In  deciding  that  a 
creditor  would  not  have  a  right  to  use  hia 
lien  as  equivalent  to  money  in  bidding  at  the 
sale,  the  learned  Judge  further  said  that  this 
resulted  'by  the  testator's  act,  in  giving  his 
son  an  undivided  remainder  in  the  blended 
real  and  personal  estate,  so  that  the  tatter's 
Interest  in  the  realty  alone,  If  any  he  has,  is 
Impossible  of  present  ascertainment.'  167  Pa. 
St  565,  31  Atl.  985.  The  question,  however, 
Although  80  directly  alluded  to,  was  not  de- 
cided. Hence,  in  accordance  with  the  direc- 
tions of  the  supreme  court,  the  master  pro- 
ceeds to  ascertain: 

"1.  What  liens  exist  against  the  Interest  of 
K.  S.  Handy,  Jr.?  Messn.  Lamed  &  Haas 
claim  a  lien  against  the  Interest  of  B.  S. 
Handy,  Jr.,  In  the  real  estate  of  his  father,  by 
virtue  of  their  judgment  of  July  11, 1893.  As 
a  Judgment  is  not  a  lien  apon  personalty,  and 
as  execution  was  not  here  issued  until  after 
the  assignment  for  the  benefit  of  creditors,  the 
question  is  whether  K.  S.  Handy,  Jr.,  has  such 
an  interest  in  the  land  as  is  bound  by  the  lien  of 
a  Judgment  In  Pennsylvania  a  Judgment 
binds  equitable,  reversionary,  and  even  In- 
cboate  Interests,  but  those  Interests  must  be 
estates  In  the  land;  and,  unless  the  debtor 
has  an  Interest  in  specific  real  estate  which 
he  could  himself  convey,  a  Judgment  against 
such  debtor  Is  not  a  lien  against  said  real  es- 
tate. In  Morrow  v.  Brenbser,  2  Rawle,  188, 
Chief  Justice  Gibson  said:  'It  is  supposed  that 
a  Judgment  Is  a  lien  on  every  possible  Interest 
In  land,  whether  immediate  or  remote,  actual 
or  contingent  This  takes  for  granted  that 
the  legatee  had  In  fact  an  Interest  in  the  land. 
*  *  *  But  It  iB  proper  to  remark  that  both 
tbe  major  and  minor  are  untrue.  The  inter- 
est of  a  mortgagee.  Judgment  creditor,  owner 
of  a  legacy  charged  on  land,  creditor  of  an  In- 


testate estate,  mechanic,  or  material  man,  oi 
of  a  preferred  creditor  under  an  assignment  to 
trustees  (to  each  of  whom  the  land  is  debtor), 
is  not  the  subject  of  Judgment  and  execution. 
Nothing  is  such  but  an  Immediate  interest,  as, 
for  Instance,  the  estate  of  a  tenant  by  the 
curtesy  initiate,  or  of  a  widow,  whose  Inter- 
est is  put  by  the  Intestate  acts,  on  the  foot- 
ing of  a  rent  charge.  The  (Hily  thing  peculiar 
to  a  Judgment  with  us  Is  that  It  binds  an  eq- 
uitable, or  even  an  inchoate,  interest,  but  that 
Interest  must  be  an  estate  In  the  land.'  So, 
in  Thomas  v.  Simpson,  8  Pa.  St  69,  tbe  court 
said:  'In  Pennsylvania  a  Judgment  Is  a  lien 
on  every  kind  of  equitable  as  well  as  legal 
interest  in  land  vested  In  tbe  debtor  at  tbe 
time  of  the  Judgment  and  such  Interest  may 
be  seized  and  sold  in  execution  in  payment 
of  debts.  A  rent  charge  on  estates  of  a  ten- 
ant by  curtesy  Initiate,  or  widow's  dower, 
her  interest  being  put  by  the  Intestate  acts 
on  the  footing  of  a  rent  charge,  or  right  or 
title  in  land,  although  unaccompanied  by  poe- 
session,— in  short,  every  Interest,  of  every  de- 
scription, provided  It  be  an  Interest  In  the  land, 
—may.  In  this  state,  be  sold  on  execution.' 
To  the  same  effect  are  Allison  v.  Wilson,  13 
Serg.  &  R.  330,  and  Hess  v.  Shorb,  7  Pa.  St 
231.  Hence  it  has  been  held  that  a  Judgment 
la  not  a  lien  upon  the  right  to  live  upon  land 
belonging  to  another  (Galhoim  v.  Jester,  11 
Pa.  St.  474),  nor  upon  an  easement  consisting 
of  a  right  of  way  or  occupation  of  certain  land 
(Railroad  Co.  v.  Johnston,  59  Pa.  St.  294). 
This  principle  was  applied  In  a  different  form 
in  Colhoun  v.  Snider,  6  Bin.  135,  Boss'  Appeal, 
106  Pa.  St  82,  and  Waters'  Appeal,  35  Pa.  St 
S23. 

"Applying  these  principles.  It  will  be  obserr- 
ed  that  under  the  will,  while  the  Interest  of  a 
son  is  vested,  yet  that  such  interest  Is  a  ga^ 
eral  Interest  In  the  testator's  entire  estate,  and 
not  in  any  separate  or  distinct  Item  thereof. 
The  sole  right  of  the  distributees  is,  after  tbe 
death  of  the  widow,  to  receive  something 
which  wUl  amount  to  one-fourth  of  the  entire 
estate  of  the  testator,  and  this  Is  to  be  worked 
out  by  the  trustees  alone;  and  It  Is  their  deci- 
sion and  allotment  which  the  testator  directs 
shall  be  recorded  In  the  oflBce  of  the  recorder 
of  deeds,  which  alone  vests  the  title  In  specific 
pieces  of  property.  Prior  to  allotment  of 
what  real  estate  Is  B.  S.  Handy,  Jr.,  seised? 
What  specific  land  could  he  convey?  Upon 
what  real  estate  could  the  sheriff  post  his  no- 
tices of  ^ecutlon?  The  Interest  of  E.  3. 
Handy,  Jr.,  Is  not  a  three-sixteenths  Interest 
In  each  piece  of  land  of  which  the  testator  died 
seised,  for  that  would  imply  a  Jurisdiction  to 
compel  the  trustees  to  allot  a  three-sixteenths 
Interest  In  each  tract  or  house  to  the  said 
E.  S.  Handy,  Jr.  The  only  control  which  B. 
S.  Handy,  Jr.,  baa  over  the  trustees,  and  Us 
only  present  specific  Interest  In  the  estate,  Is 
an  interest  to  compel  a  proper  execution  of  the 
trust  viz.  to  compel  nn  allotment  of  one  equal 
fourth  part  to  the  said  E.  S.  Handy,  Jr.     He 
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bas  no  interest  to  compel  the  allotment  of  spe- 
ciflc  Items  of  the  estate.  That  discretion  the 
testator  has  vested  la  his  trustees  by  the  sec- 
ond codicil,  and  this  clanse  has  been  decided 
by  the  supreme  court,  and  held  to  empower 
the  trustees  to  make  allotment  'In  their  unfet- 
tered discretion,'  the  only  limitation  being 
that  It  shall  be  divided  into  'four  equal  shares.' 
In  re  Handy's  Estate,  167  Pa.  St.  5644  31  Aa 
983,  9S6.  The  trustees  could  allot  one  share 
in  personalty,  provided  that  It  was  equ^  la 
vitlue  to  every  other  share.  Under  the  evi- 
dence, there  is  ample  personsjty  to  make  such 
allotment.  The  scheme  of  the  testator  Is  ap- 
parently not  to  invest  any  child  with  any  spe- 
cific Interest  hi  any  specific  property  prior  to 
allotment  and  division  by  the  trustees.  The 
powers  of  sale  vested  in  the  trustees  as  to 
many  properties  would  lead  to  the  same  con- 
dnslon  as  to  the  testator's  intention,  for  a  sale 
of  any  piece  of  real  estate  by  the  trustees  un- 
der their  power  would  defeat  the  title  of  a 
Judgment  creditor,  and  searches  would  not  be 
taken  out  against  the  cestuis  que  trustent, 
who  are  distributees.  Under  the  statute,  ex- 
ecutors who  are  given  powers  of  sale  are  in- 
vested with  the  estate.  The  Interest  of  E.  & 
Handy,  Jr.,  under  the  present  will,  would 
seem  to  be  somewhat  analogous  to  the  Inter- 
est of  the  distributees  in  Chew's  Ex'rs  v. 
Chew,  28  Pa.  St  17,  where  a  testator  author- 
ized his  executors,  after  they  had  obtained 
knowledge  of  the  coitdltlon  of  his  estate,  to 
convey  at  their  discretion  lands  to  his  chil- 
dren as  the  executors  might  select;  and  it  was 
held  that  the  children  had  no  estate  in  the  land 
ontil  It  was  conveyed  to  them  by  said  execu- 
tors. 

"The  fact  that  the  will  does  not  operate  as  a 
cmverslon,  as  has  been  argued,  does  not  affect 
the  detoTOlnation  of  this  question.  If  there 
was  a  conversion,  of  course  no  lien  by  Judg- 
ment would  attach.  But,  because  there  is  no 
conversion,  it  does  not  follow  that  the  Inter- 
eat  of  £.  S.  Bandy,  Jr.,  Is  a  specific  Interest  In 
each  piece  of  real  estate  of  which  his  father 
died  seised.  The  rights  and  Interests  of  B.  S. 
Handy,  Jr.,  are  solely  conferred  by  the  win 
of  his  father,  and  he  takes  them  in  such  man- 
ner as  the  testator  chooses  to  direct;  and  there 
is  nothing  Illegal  \n  the  testator  giving  a  vested 
Interest  in  the  execution  of  the  trust,  and  de- 
ferring that  vesting  as  to  any  specific  Item  of 
his  estate  within  any  time  regulated  by  the 
rule  against  perpetuities.  No  illegal  bijustlce 
to  creditors  Is  effected  by  such  provision,  for 
the  testator,  had  he  so  chosen,  coujd  have  ex- 
empted the  entire  Interest  from  liability  of 
every  kind  to  creditors  by  making  a  spendthrift 
son  trust  of  the  entire  interest,  instead  of  aj>  to 
only  one-fourth  thereof,  as  he  has  done.  The 
question  Is  whether  E.  S.  Handy,  Jr.,  has  such 
a  tangible  Interest  In  the  land  of  which  his 
father  died  seised  qua  land  as  mtltles  a  judg- 
ment to  become  a  lien  thereon,  or  whether,  on 
the  contrary,  the  Interest  of  E.  S.  Handy,  Jr., 
Is  simply  an  Interest  In  a  blended  fund,  the 
specific  proportions  of  which  are  Impossible  to 


ascertain  until  division.  In  the  c^lnlon  of  the 
master,  the  latter  is  the  correct  construction  of 
the  testator's  will.  To  bold  that,  prior  to  allot- 
ment, each  son  is  Invested  with  a  specific  inter- 
est hi  each  specific  piece  of  real  estate  of  which 
the  testator  died  seised,  whereby  executions 
may  be  issued,  and  a  specific  interest  sold  in 
certain  described  real  estate,  would  seem  nec- 
essarily to  conflict  with  the  plan  of  distribution 
provided  by  the  testator,  as  it  devests  the  trus- 
tees of  any  discretion  whatever  in  making  thdr 
allotment  and  division.  By  such  construction 
it  would  necessarily  follow  Uiat  the  trustees  had 
no  discretion  other  than  to  make  their  allot- 
ments, BO  that  each  share  should  contain  an 
equal  fourth  Interest  in  realty,  and  an  equal 
fourth  Interest  in  personalty;  whereas  the  so- 
preme  court,  in  this  case,  have  held  that  the 
trustees  are  to  make  such  'partition  and  distri- 
bution in  their  unfettered  discretion,  •  •  • 
and  the  trustee  may  allot  his  share  in  person- 
alty, or,  on  the  other  hand,  they  may  put  It  an 
In  realty,  with  or  without  owelty.'  It  was, 
however,  argued  that  all  parties  In  interest 
had  a  right  to  elect  to  dispense  with  the  exe- 
cution of  the  trust,  and  to  take  the  land  as 
land,  and  that  the  Judgment  given  by  E.  S. 
Handy,  Jr.,  was  evidence  of  his  election  to 
take  sufficient  land  as  land  as  would  be  nec- 
essary to  satisfy  the  Judgment.  Bat  E.  3. 
ECandy,  Jr.,  could  not  disturb  the  will  by  his 
sole  election,  and  there  was  no  evidence  of 
any  election  on  the  part  of  the  other  dis- 
tributees; and,  moreover,  giving  a  Judgment 
would  seem  to  be  no  evidence  of  sncfa  an 
election  on  the  part  of  E.  S.  Handy,  Jr.  The 
Judgment  was  establishing,  by  matter  of  rec- 
ord, the  validity  and  amount  of  an^existtog 
indebtedness.  Such  Judgment  could  be  en- 
forced against  personalty  as  well  as  realty, 
therein  differing  from  a  mortgage,  which  was 
held  to  be  a  provisional  election  In  Bailey  ▼. 
Bank,  IM  Pa.  St  425.  In  the  last-named 
case  It  also  appears  that  all  the  other  distrfba- 
tees  mider  the  will  had  united  in  an  express 
election.  If  giving  a  Judgment  is  to  be  treat- 
ed as  an  election  under  a  wiU  to  appropriate 
land  to  satisfy  the  Judgment,  It  might  in  thia 
case,  with  equal  force,  l>e  conversely  argued 
that  the  prior  assignment  by  B.  S.  Ebndy,  Jr., 
of  April  29,  1893,  to  the  Philadelphia  Tirast 
Company,  was  equally  dedaratoiy  of  his  in- 
tention to  elect  to  appropriate  so  much  povoo- 
alty  as  would  be  necessary  to  fully  satisfy  that 
assignment  Hence  the  mast^  rqiortB  tbat 
the  Judgment  of  Lamed  &  Haas  is  not  a  lien 
niKin  the  hiterest  of  E.  S.  Handy,  Jr.,  hi  bis 
father's  estate.  The  result  does  not  lessen  tiw 
liability  of  the  Interest  of  E.  S.  Handy,  Jr.. 
to  pay  his  debts,  and  It  does  not  deprive 
Lamed  &  Haas  of  their  rights  as  creditors. 
It  simply  puts  them  upon  an  eqaaUt7  wltb  aO 
creditors  other  than  the  executors  of  Qie  es- 
tate. 

"The  only  other  daimants  who  assert  a  Ilea 
are  the  executors  of  tlie  estate.  On  April  29, 
1893,  E.  S.  Handy,  Jr.,  conveyed  all  his  right, 
title,  and  Interest  In  his  father's  estate  to  Uic 
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execntors,  to  secure  the  payment  of  the  sum 
of  9^,081.13,  the  amount  stated  in  the  said 
assignment  to  be  the  indebtedneas  of  E.   S. 
Handy,  Jr.,  to  the  said  estate.     At  tills  date 
tbe  trustees,  who  (except  the  widow)  are  also 
executors,  were  and  are  in  possession  of  the 
estate.     It  was,  in  the  language  of  the  sn- 
pieme  conrt,   "a  ralid  and   ^ectlve  assign- 
ment.'    The  executors,  therefore,  tiave  a  lien 
upon  the  Interest  of  the  said  B.  S.  Handy, 
Jr.,    under  his  said  assignment  of  April  28, 
189S.     Under  the  evidence,  the  amount  for 
'Which  the  execntors  hare  a  lien  is,  as  of  Jan- 
uary 1,  1886,  the  sum  of  $44,188.73.     As  ap- 
pears in  the  second  original  finding  of  fact, 
tbis   is  composed  of  three  promissory  notes, 
given   by   E.    S.    Handy,  Jr.,    to   his   father, 
amoimting  to  $24,746,  and  of  th«.  sum  of  $17,- 
28S.13,   being   the  amount  due   by   the  said 
E.  S.  Handy,  Jr.,  upon  the  pledge  of  certain 
shares  of  stocl^  loaned  him  by  his  father,  and 
redeemed  by  the  executors'  payment  of  this 
sum  of  $17,280.13.     This  last-named  indebted- 
ness arose  in  the  lifetime  of  the  testator,  the 
said  testator  having  loaned  his  son  fifty  shares 
of  the  Philadelphia  Trust  Company  stock,  for 
the  purpose  of  borrowing  for  the  use  of  his 
said  s(H)  such  sum  as  the  Philadelphia  Trust 
Company    might   loan    thereon    to   him.     The 
Philadelphia  Trust  Company  thereupon  loaned 
the  said  E.  S.  Handy,  Jr.,  $18,000,  wliich  was 
subsequently  reduced  by  payments  to  $16,500. 
On  April  29,  1893,  this  sum  amounted,  with 
Interest,   to  the  aforesaid  sum  of  $17,285.13; 
axtd,  as  tlie  stock  was  more  valuable  than  the 
amount  of  the  loan,   the  executors  reduced 
the  liability  to  a  cash  basis,  by  paying  the 
debt  for  which  It  was  pledged.    As  this  In- 
debtedness arose  from  the  express  act  of  the 
testator  In  his  lifetime,  being  In  reality  a  loan 
of  cash  by  the  testator  In  the  fwm  of  stock, 
which  was  liquidated  In  cash  by  the  executors, 
It  would  seem  that,  although  not  recited  In  the 
will,  its  validity  is  the  same  as  the  other  loans 
made  by  the  testator,  which  were  so  set  forth 
In  bis  said  wlIL 

rrhe  indebtedness  of  E.  S.  Handy,  Jr.,  to 
his  father's  estate  was  stated,  by  the  agree- 
ment of  April  29,  1893,  to  be  at  that  date  $42,- 
031.13.  Apart  from  this  liquidation,  the  mas- 
ter has  Investigated  the  amount  of  the  indebt- 
edness, and  finds  that  the  sum  stated  in  said 
agreement  is  correct,  and  that  all  Interest 
thereon  had  been  previously  paid  or  adjusted. 
The  executors  presented  a  claim  for  interest 
on  the  notes  held  by  the  testator  from  1881 
down  to  the  testator's  death,  hi  1889;  but  this 
claim  was  n^atlved  by  the  evidence,  and  by 
subsequent  admissions.  Since  the  testator's 
death,  tlie  interest  on  these  notes  has  been 
paid  in  foil  to  October,  1886,  by  deductions 
from  E.  S.  Handy,  Jr.'s,  share  of  the  hicome 
ot  the  estate.  The  result  is  that  the  total  in- 
debtedness of  IS.  S.  Handy,  Jr.,  for  which  the 
execntors  liave  a  lien.  Is,  as  of  January  1, 
1886,  tbe  amount  of  the  notes  held  by  testator, 
TiE.  $24,746,  with  Interest  at  five  per  cent. 
hom  October  2,  1885,  to  January  1,  1886, 


$305.88;  and  the  addlttonal  sum  of  $17,285.13, 
with  Interest  at  six  per  cent,  to  January  1, 
1896,  less  partial  payments,  $1,851.71,— mak- 
ing altogether,  as  of  January  1,  1896,  $44,188.- 
73.  The  assignment  of  April  29,  1883,  was 
not  recorded  prior  to  the  judgment  of  Lamed 
&  Haas;  but,  if  tbe  master  Is  correct  in  find- 
ing the  judgment  of  Lamed  &  Haas  Is  not 
a  lien,  it  would  be  unnecessary  to  discuss 
the  effect  of  such  nonrecording.  If,  however, 
the  master  should  err  In  his  decision  as  to  the 
uatiue  of  the  Interest  of  E.  S.  Handy,  Jr.,  In 
the  estate,  it  would  still  seem  that,  as  against 
Lamed  &  Haas,  the  unrecorded  assignment  is, 
under  the  decision  in  Davey  v.  RufCell,  162 
Pa.  St.  443,  29  Atl.  884,  as  valid  as  if  it  had 
been  duly  lodged  for  record;  for  Larned  & 
Haas,  being  neither  purchasers  nor  mortgagees, 
but  merely  judgment  creditors,  were  not  with- 
in the  purview  of  the  recording  acts. 

"2.  Whether  the  sale  will  be  subject  to  or  dis- 
diarged  from  the  executors'  lien.  The  execu- 
taea  joined  in  tlie  prayer  of  the  assignee's  peti- 
tion, and  by  theh:  answer,  filed  of  record, 
prayed  and  consented  that  the  sale  might  be 
free  and  discharged  from  the  lien  which  they 
Urid  by  virtue  ot  their  assignment  of  April  28, 
1883,  and  that  their  rights  should  be  asserted 
upon  the  fund  to  be  produced  thereby.  The 
former  decree  of  the  master,  decreeing  a  sale 
discharged  from  their  lien,  was  made  np<Hi 
their  consent.  This,  ot  course,  binds  them. 
Apart  from  this,  the  same  conclusion  would 
seem  to  result  under  g^ieral  doctrines.  Thus, 
the  interest  created  by  tbe  assignment  of 
April  29,  1893,  is  such  an  interest,  by  way  ot 
lien,  as  would  seriously  embarrass  any  private 
sale  attenq>ted  to  be  made  by  the  assignee.  In 
the  language  of  the  act  ot  1876^  it  is  lo  th* 
'manifest  interest  of  all  parties'  that  the  pur- 
dmeers'  title  shall  be  a  clear  and  unincum- 
bered title.  Otherwise,  the  property  would  be 
more  or  less  sacrificed  in  value,  as  the  pur- 
chasers would  be  compelled  to  speculate  on  the 
duration  of  the  life  of  the  widow  in  detemiin- 
Ing  how  long  they  could  hold  the  property 
l)ef(H«  being  called  upon  to  pay  the  principal 
of  the  lien  subject  to  which  they  bought  It; 
and  the  existence  of  this  prior  lien  and  its  UB" 
certain  duration  would  also  prevent  the  pur^ 
chasers  from  borrowing  money  thereon  }ij 
way  of  mortgage  or  other  charge,  {md  in  other 
ways  add  to  the  unmarketability  of  the  tltl& 
These  conthigendes  would  defeat  the  obtaining 
a  fair  price  for  the  property,  and  it  is  obvi- 
ously the  interest  of  Messrs.  Larned  &  Haas, 
as  well  as  the  assignee,  that  the  sale  shall  be 
made  In  such  manner  that  the  largest  price 
can  be  obtained.  The  executors  are  also  in- 
terested In  such  result,  and  hoice  themselves 
pray  that  the  sale  may  be  free  and  discharged 
from  any  claim  upon  their  part,  and  that  their 
rights  shall  be  asserted  upon  the  fund  to  be 
produced  thereby.  There  does  not  seem  to 
be  any  rule  of  law  which  prevents  this.  The 
decisions  are  the  other  way,  for  the  indebted- 
ness to  secure  the  payment  of  which  tbe  as- 
signment of  April  28,  1888,  was  executed,  la 
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eo  far  as  said  indebtedness  consists  of  the 
amoimts  advaneed  by  the  testator,  has  been 
decided  by  the  supreme  court  to  consist  mere- 
ly of  loans,  and  not  technical  advances;  and 
In  so  far  as  said  Indebtedness  Is  composed  of 
the  amount  due  by  E.  S.  Handy,  Jr.,  upon  the 
stock  loaned  him  by  his  father,  such  Indebt- 
edness is  also  clearly  a  loan.  Hence  the  en- 
tire sum  for  which  the  Interest  of  B.  S.  Handy, 
Jr.,  in  his  father's  estate.  Is  held  by  the  execu- 
tors of  the  estate,  Is  a  debt  due  by  the  said 
E.  S.  Handy,  Jr.,  to  the  estate  charged  upon 
his  share  thereof;  and  it  has  always  been  so 
treated  by  the  executors,  the  trustees,  and  the 
said  E.  S.  Handy,  Jr.  Such  charges  will  be 
discharged  by  Judicial  sale.  Reed  v.  Reed,  1 
Watts  &  S.  239;  Hlester  v.  Green,  48  Pa. 
St.  102;  Strauss' Appeal,  49  Pa.  St.  353;  Woods 
T.  White,  97  Pa.  St.  222;  Pryer  v.  Mark,  129 
Pa.  St.  529,  19  Atl.  895. 

"It  is  therefore  submitted  that  the  interest 
of  E.  S.  Handy,  Jr.,  will  be  sold  free  and 
clear  from  any  charge  or  lien  against  E.  S. 
Handy,  Jr.,  whether  imposed  by  the  act  of 
the  testator  or  the  act  of  the  said  E.  S.  Handy, 
Jr.,  and  that  the  purchaser  will  take  title  clear 
and  discharged  therefrom.  The  master  there- 
fore reports  that  the  only  lien  upon  the  Inter- 
est of  the  said  E.  S.  Handy,  Jr.,  tn  his  father's 
estate,  is  that  of  the  executors  of  the  estate  of 
B.  8.  Handy,  St.,  in  the  sum  of  $44,188.73, 
as  of  January  1,  1896;  that  the  sale  shall  be 
made  discharged  from  said  lien;  that  the 
amount  of  purchase  money  to  be  realized  at 
said  sale  shall  be  paid  to  the  said  executors 
to  the  extent  of  their  said  lien  thus  discharged, 
and  the  balance.  If  any,  shall  be  paid  to  the 
assignee  for  the  benefit  of  creditors  of  B.  S. 
Handy,  Jr.,  as  general  assets." 

William  Drayton  and  Joseph  L.  Tull,  for 
appellants.  Rowland  Evans  and  R.  L.  Ash- 
hurst,  for  appellees  Philadelphia  Trust,  Safe- 
Deposit  &  Insurance  Co.  and  others.  C.  Berk- 
eley Taylor  and  John  O.  Johnson,  for  appel- 
lees assignee  and  creditors. 

MITCHELL,  J.  The  matters  involved  in 
this  controversy  were  before  this  court  in  Re 
Handy's  Estate,  167  Pa.  St.  552,  31  Atl.  983, 
986,  and  most  of  them  decided.  The  principal 
question  noiw  raised  Is  whether  the  estate  of 
B.  S.  Handy,  Jr.,  under  his  father's  wlU,  in- 
cluded any  Interest  In  land  which  would  be 
subject  to  the  lien  of  a  Judgment  against  him. 
This  question  was  incidentally  considered  in 
the  former  case,  bat,  in  the  state  of  the  record 
then,  was  not  decided,  though  some  intimation 
was  given  of  the  leaning  of  the  court  The 
learned  master,  however,  to  whom  the  matter 
was  referred  back  for  the  ascertainment  of  the 
liens  and  the  effect  of  the  sale  upon  them,  took 
up  the  question  anew  with  great  learning  and 
ability,  and  has  stated  his  conclusions  with 
such  clearness  and  acenracy  that  little  more  is 
necessary  for  ns  than  to  express  our  approval 
of  them.  The  testator  left  his  estate  in  trust, 
but  gave  a  beneficial  Interest  in  one-fourth  of 


it  to  his  son  E.  S.  Handy,  Jr.  The  propor- 
tionate part  was  fixed,  but  the  spedflc  prop- 
erty of  which  It  should  consist  was  left  wholly 
within  the  control  of  the  trustees,  and  conld 
only  be  determined  when  they  made  the  divi- 
sion directed  by  the  testator  on  the  death  of 
his  widow.  Such  division  is  within  ttieir  ab- 
solute discretion,  subject  only  to  the  require- 
ment that  It  shall  be  into  equal  fourths  In 
value.  They  may  set  apart  as  this  son's  share 
all  personalty,  or  all  realty,  or  a  portlmi  of 
each.  Until  such  allotment,  he  has  no  vested 
interest  hi  any  part  of  the  land,  but  only  a 
mwe  possibility  or  expectation,  not  the  subject 
of  lien.    Decree  affirmed,  with  costs. 


OWENS  et  al.  v.   CITY   OP   LANCASTER. 

(Supreme  Court  of  Pennsylvania.    July  15, 

1897.) 

HUHJCIPAI.      CORPORATIOXS  —  SSWAOB  —   WaTB« 

CouKsss— Obstrdction  and  FOLLUnOM 
— Dauaoes — Frescbiption. 

1.  As  the  resolt  of  the  ose  of  a  stream  as  a 
sewer  by  a  monloipal  corporation,  the  volome  of 
water  was  increased  so  that  in  times  of  ordinaiy 
rains  the  tmnks  of  the  stream  were  overflowed, 
and  the  lands  of  lower  owners  were  washed  with 
sewage,  and  banios  were  broken  down  and  washed 
away;  considerable  quantities  of  offensive  refuse 
accumulated  on  the  banks  and  in  the  stream,  and 
not  only  obstructed  the  flow,  but  emitted  dis- 
gusting and  unhealthy  smells,  which  extended  to 
such  a  degree  over  lower  lands  as  to  render  thea 
untenantable;  and  the  bottom  of  the  stream  wu 
considerably  elevated  by  the  accumulation  of  sand 
and  solid  refuse,  whidi  the  city  allowed  to  in- 
crease from  year  to  year,  and  thus  to  canae  fre- 
quent overflows.  HM,  that  the  city  was  liable 
in  damages  to  the  lower  owners  as  for  a  oontinn- 
ing  nuisance,  though  it  bad  the  right  to  oae  the 
stream  as  a  sewer. 

2.  Where  a  city  uses  a  stream  as  an  open  sew- 
er, it  cannot  acquire  by  prescription  a  ri^t  to 
neglect  its  duty  to  keep  open  the  cbannel.  and  to 
remove  accumulations  of  refuse  therein. 

Appeal  from*  court  of  common  pleas,  Lan- 
caster county. 

Trespass  by  Stephen  3.  Owens  and  another 
against  the  cii7  of  Lancaster  to  recover  dam- 
ages for  negligence  in  the  use  of  a  stream 
known  as  "Hoffman's  Run,"  as  an  open  sewer. 
The  court  granted  a  compulsory  nmisuit,  and 
plaintiffs  appeal,  all  their  specifications  of  er- 
ror going  to  error  In  the  nonsuit.    Reversed. 

Martin,  Holahan  &  Alexander,  for  appel- 
lants. A.  F.  Shenck,  J.  W.  Brown,  and  A.  B. 
Hassler,  for  appellee. 

GREEN,  J.  The  evidence  for  the  plaintiffs 
in  this  case  tended  strongly  to  establish  several 
conditions  as  the  result  of  the  defendant's  oaer 
of  the  stream  as  an  open  sewer:  First.  That 
it  created  an  increase  In  the  natural  flowage 
at  the  stream,  so  that  in  times  of  ordinary 
rains  the  banks  of  the  stream  were  overflowed, 
and  the  plaintiffs'  land  was  washed  with  sew- 
age and  <^al,  and  the  banks  of  the  stream 
were  broken  down  and  washed  away.  Seoood. 
That  considerable  quantities  of  filthy  and  of- 
fensive refuse  were  allowed  to  aocnmnlate  oo 
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the  banks  and  In  the  stream,  and  not  only  ta 
obstruct  the  flow,  but  to  emit  disgusting,  un- 
healthy, and  Injurious  smells  and  odors,  which 
extended  to  such  a  degree  over  plaintiffs'  land 
and  buildings  as  to  render  the  same  uninhabit- 
able, and  prevent  the  owners  from  renting  the 
same  for  any  sum  whatever.  The  testimony 
was  quite  positive  that  the  premises  command- 
-ed  a  rental  of  $300  per  annum  in  1887,  and  aft- 
erwards a  rental  rapidly  diminishing  to  1890, 
when  it  ceased  to  have  any  rental  value  what- 
ever, and  from  the  latter  date  the  property 
could  not  be  rented  at  any  price,  and  stood 
Idle.  It  was  abundantly  proved  that  this  state 
of  things  resulted  exclusively  from  the  pres- 
ence of  decaylDg  offal  and  offensive  refuse 
along  the  banks  and  hi  the  stream,  and  the 
extremely  noisome  and  unwholesome  odors,  va- 
pors, and  smells  which  pervaded  the  premises 
of  the  plaintiffs  from  the  matter  brought  down 
the  stream.  Third.  There  was  also  evidence 
showing  that  the  stream  was  obstructed,  so 
that  the  bottom  was  considerably  elevated  by 
the  accumulation  of  sand,  solid  refuse,  and 
other  BQbstances,  which  the  defendant  did  not 
clean  out,  but  allowed  to  increase  from  year  to 
year,  and  thus  caused  frequent  overflows  upon 
the  land  of  the  plaintiffs.  It  was  alleged  for 
the  plaintiffs  that  these  grievances  were  of  so 
serious  and  injurious  a  character  as  to  amount 
to  a  continuing  nuisance  on  their  lands,  and 
they  therefore  claimed  damages  from  the  de- 
fendant Nc>w,  the  question  whether  these  con- 
sequences resulted  from  acts  and  omissions  of 
the  defendant,  and  whether  they  were  of  the 
very  serious  character  complained  of  by  the 
plaintiffs,  were  questions  which  the  jury  al(me 
could  decide.  They  were  pure  questions  of 
fact,  and  it  Is  not  possible  to  say  that  they 
were  not  supported  by  testimony.  It  is  not 
necessary  to  review  the  testimony  In  detail, 
t>ecause  the  case  abounds  with  it.  The  learned 
court  below  seemed  to  take  the  view  that  be- 
cause the  city  had  used  the  stream  as  an  open 
sewer  for  a  long  time,  and  had  a  right  to  use  a 
stream  for  a  sewer.  It  was  not  responsible 
for  any  consequences  of  such  user.  But  that 
this  view  is  not  sanctioned  by  the  authorities  is 
very  dear.  Thus,  in  Butcher's  Ice  &  Coal  Co. 
▼,  City  <a  Phfladelphia,  156  Pa.  St  54,  27  AU. 
376,  we  held  that  the  city  was  liable  to  the 
owners  of  a  wharf  for  injury  to  their  property 
caused  by  deposits  from  their  sewer.  In  Har- 
ris V.  City  of  Philadelphia,  153  Pa.  St  76,  26 
AtL  874,  it  was  decided  that  the  city  was  liable 
to  a  lot  owner  for  maintaining  a  sewer  mouth 
upon  his  lot  In  Good  v.  Altoona  City,  162 
Pa.  St  493,  29  Atl.  741,  a  city  constructed  a 
system  of  sewers,  the  contents  of  which  emp- 
tied hito  a  stream,  polluting  it  The  bed  of  the 
stream  was  of  limestone  rock,  through  the 
Assures  of  which  the  water  found  a  well-de- 
fined passage,  and  fed  two  springs  near  plain- 
tiff's farm  buildings.  The  springs  were  ren- 
dered unfit  for  use.  Plaintiff  was  also  unable 
to  obtain  pure  water  by  digging  wells,  as  the 
whole  underground  supply  was  polluted.  Held, 
ibat  the  plaintiff  was  entitled  to  recover  dam- 


ages from  the  dty.  In  the  very  recent  case 
of  Blizzard  v.  Borough  of  Danville,  175  Pa,  St 
479,  34  AU.  846,  the  leading  facta  were  quite 
similar  to  those  of  the  present  case.  A  borough 
adopted  a  small  stream  as  an  open  sewer  In 
1860.  An  action  was  brought  in  1891  to  re- 
cover damages  from  the  borough  for  obstruct- 
ing the  flow  of  the  stream  by  the  accumulation 
of  sewage,  so  that  the  banlcs  were  overfiowed, 
and  Injuries  caused  to  the  plaintiff's  land  abut- 
ting on  the  stream.  We  held  that  where  a 
municipality  adopts  a  stream  as  an  open  sewer. 
It  Is  bound  to  keep  open  the  channel  of  the 
stream,  and  to  remove  accumulations  of  filth, 
ashes,  or  other  material  that  obstructs  the 
fiow  of  the  water,  and  throws  It  out  of  its 
banks  iqwn  the  land  of  adjoinhig  owners. 
There  can  be  no  prescriptive  right  to  neglect 
BO  plain  a  municipal  duty.  Our  Brother  Wil- 
liams, delivering  the  opinion,  said:  "If  the 
borough  has  simply  drained  Into  this  stream, 
and  then  given  no  attention  to  the  effect  of 
Its  action  on  the  stream,  or  on  lot  holders  along 
its  banks,  and  the  stream  has  been  choked  or 
its  channel  obstructed  in  consequence  of  the 
cliaracter  or  quantity  of  the  material  drained 
into  it  and  injury  has  resulted  to  the  plain- 
tiff, the  negligence  of  the  borough  authorities 
In  not  removing  such  obstructions,  and  keep- 
ing the  channel  open,  is  the  true  ground  on 
which  the  plalntlfTs  right  to  recover  must  rest" 
We  apprehend  the  same  principle  would  ap- 
ply to  the  injury  inflicted  by  allowing  of- 
fensive and  Injurious  odors  and  smells  to  issue 
from  the  polluting  substances  discharged  into 
the  stream  from  the  city  sewers.  We  think 
that  the  plaintiffs'  testimony  was  quite  suffi- 
cient to  raise  questions  of  fact  on  these  several 
subjects  to  carry  them  to  the  Jury,  and  that  It 
was  therefore  error  to  grant  a  compulsory  non- 
suit. The  assignments  of  error  are  aH  sus- 
tained. Judgment  reversed,  and  new  venire 
awarded. 


WALLS  V.  WALLS. 
(Supreme  Court  of  Pennsylvania.     July  16, 

1897.) 
V7rrsM8— CoMPETF.scT  —  Effect  of  Codicil. 

1.  Incompetency  of  a  legatee,  and  therefore  of 
her  husband,  to  testify  In  suit  of  executor  against 
a  third  person,  is  removed  by  a  release  absolutely 
discharjpng  and  surrendering  all  interest  in  the 
estate. 

2.  A  witness  is  not  Incompetent  to  testify,  in 
a  suit  by  an  executor  against  a  tlilrd  person,  as 
to  indebtedness  of  such  person  to  the  estate,  be- 
cause witness  is  also  indebted  to  the  estate,  and 
such  third  person  would  have  an  interest  in  the 
money  which  witness  might  pay  the  estate. 

3.  A  codicil  to  a  will  revoking  all  provisions 
in  favor  of  testator's  son  W.  does  not  discharge 
an  obligation  of  W.  to  testator,  incuri-ed  between 
tiie  making  of  the  will  and  codicil,  where  the  will 
merely  discharged  all  obligations  "that  I  may  hold 
against  any  of  my  cfaUdren  *  *  *  at  this 
time." 

Appeal  from  court  of  common  pleas.  Union 
county. 

Action  by  W.  C.  Walls,  administrator  d.  tx 
n.  c.  t  a.  of  John  Walls,  deceased,  against 
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Margaret  A.  Walls,  executrix  of  Angnsta  O. 
Walls,  deceased.  Judgment  for  plaintlft. 
Defendant  appeals.     Affirmed. 

J.  M.  &  P.  B.  LUm,  Samuel  H.  Orwig,  and 
Alfred  Hayes,  for  appellant.  Andrew  A. 
Lelser,  for  appellee. 

GRBEN,  J.  The  jury  having  fonnd  that 
the  two  notes  In  suit  were  never  paid  in  point 
of  fact,  and  the  evidence  being  entirely  suffi- 
cient to  warrant  such  a  verdict,  there  are  but 
two  serious  questions  on  the  record  arising 
for  our  consideration.  They  are:  First,  the 
competency  of  Judge  Bucher  as  a  witness; 
and,  second,  the  time  at  which  the  win  of  John 
Walls  speaks,  and  the  effect  of  the  codlclL 

As  to  the  competency  of  the  witness,  it  Is  to 
be  observed  it  is  not  a  question  arising  under 
the  statutes  relating  to  the  competency  of  wit- 
nesses, but  as  to  the  effect  of  the  release  exe- 
cuted and  dellveied  by  Judge  Bucher  and  his 
wife.  Judge  Bucher  himself  has  no  interest 
In  either  estate.  It  was  his  wife  who  was  In- 
terested as  one  of  the  children  of  John  Walls. 
It  is  correct  to  say  that  If  she  was  Incompe- 
tent, by  reason  of  interest,  her  husband  was 
also  Incompetent  The  release  is  in  writing, 
under  seal,  signed  by  Mrs.  Bucher  and  her 
hnsband,  and  separately  acknowledged  before 
a  notary  public  by  her.  It  is  absolute  in  Its 
terms,  and  without  doubt  releases  all  and  ev- 
ery interest  of  both  of  the  releasors  in  the  es- 
tate of  John  Walls,  deceased.  There  can  be 
no  qnestloa  as  to  its  complete  ^Scacy  to  that 
end.  It  was  delivered  to  the  plaintiff  as  ad- 
ministrator of  Jolin  Walls,  deceased,  and  was 
offered  and  admitted  in  evidence  on  the  trial. 
If  a  proper  release  of  aU  interest  to  the  estate 
of  the  deced^t  could  operate  to  estaMlsh  tbe 
competency  of  Judge  Bucher  as  a  witness  in 
this  case,  that  result  is  clearly  acoompUshed 
by  this  release.  The  suit  is  an  action  by  the 
administrator  of  John  Walls,  deceased,  against 
the  executor  of  A.  G.  Walls,  deceased,  to  re- 
cover money  loaned  by  John  Walls,  In  bis 
lifetime,  to  A.  Q.  Walls,  In  his  lifetime,  and 
for  which  loans  the  notes  in  suit  were  given. 
Mrs.  Bucher  is  a  daughter  of  John  Walls,  and. 
If  there  is  a  recovery  in  this  action,  she  would 
be  Interested  as  a  legatee  under  the  will  of  her 
father,  and  that  is  tbe  interest  which  would 
disqualify  her,  and  therefore  her  husband. 
But  It  is  too  plain  for  argument  that  the  re- 
lease was  an  absolute  discharge  and  surrender 
of  all  Interest  in  that  estate,  and  therefore  es- 
tablished her  competency  as  a  witness,  and, 
by  consequence,  that  of  her  husband.  It  is 
not  contended  now  for  the  appellant  that  the 
release  has  not  accomplished  that  result,  but 
an  objection  Is  suggested  In  these  words:  "It 
Is  not  Mrs.  Bucher's  right  to  receive  from  the 
estates  of  her  father  and  mother,  represented 
by  the  plamtiff  in  this  case,  that  makes  her  or 
her  husband  an  incompetent  witness.  It  Is 
her  liability  to  pay  money  over  in  which  the 
eatate  of  Dr.  Walls  has  an  interest,  and  the 
fact  that  Dr.  Walls  is  dead,  that  makes  both 


Mrs.  Bucher  and  her  husband,  7.  C.  Bucher, 
incompetent  to  testify  against  Dr.  Walla." 
This  statement  of  objection,  standing  by  itself, 
is  unintelligible,  and  it  can  only  be  oonsldared 
by  the  help  of  extrinsic  testimony  to  prove,  as 
a  matter  of  fact,  that  Mrs.  Bucher  is  liable  to 
pay  money  over  in  which  the  estate  of  Dr. 
Walls  has  an  interest  That  feature  is  not 
at  all  discussed  by  the  learned  counsel  for  the 
appelant,  nor  is  any  authority  cited  in  support 
of  their  contention.  What  seems  to  be  In 
the  mind  of  counsel  is  that  In  the  will  of  her 
father  there  is  a  recital  that  his  farmer  wife, 
Margaret  Walls,  had  devised  all  her  estate  t» 
him  upon  certain  trusts,  which  trusts  he  had 
fulfilled,  and  in  pursuaztce  thereof  he  had 
made  distribution  of  her  personal  estate  to 
their  cbQdren,  and,  in  further  dischaige  of 
that  duty,  he  devised,  inter  alls,  a  certain  k>c 
of  ground  to  Mrs.  Bucher,  upon  condition  thai 
she  should  pay  $1,000  Into  his  estate,  to  be 
used  with  other  sums  to  make  an  equal  distri- 
bution of  his  estate  among  all  his  children. 
Thereupon  the  contention  seems  to  be  that,  as 
Dr.  Walls  would  be  interested  In  tbe  estate  of 
his  mother  thus  given  by  his  fattier,  tlierefoK 
be  had  an  interest  in  the  sum  of  $1,000  to  be 
paid  by  Hia.  Bucher,  and  therefore  she  is  an 
Incompetent  witness  in  this  suit.  We  cannot 
possibly  discover  any  connection  between  this 
premiss  and  its  conclusion.  The  only  argu- 
ment in  its  support  that  we  observe  is  that 
"an  adverse  verdict  would  take  from  Dr. 
Walls  his  equal  share  in  that  $l,00a"  Wbat 
that  proposition  has  to  do  with  the  queetlCHi  of 
Mrs.  Budier's  competency  as  a  witness  In  ttiia 
case  we  cannot  uaderstand.  If  Dr.  WaQa 
has  an  interest  in  that  $l,000t  he  ean  certainly 
enforce  It,  without  any  reference  to  the  pay- 
ment of  the  money  he  borrowed  from  his 
fathar,  for  which  the  notes  in  suit  were  given. 
His  right  to  get  the  ben^k  of  tbe  provision  ia 
his  father's  will  cannot  possibly  foe  affected 
one  way  or  the  other  by  Judge  Bucher's  testl- 
■aooy  as  to  whether  he  owed  the  moaej  dae 
on  these  notes.  There  is  no  relevancy  or  ooo- 
nection  between  the  two  subjects.  The  onlj 
Interest  tbat  could  disqualify  Mrs.  Bncber 
would  be  a  right  to  have  a  part  of  the  money 
recovered  In  this  action,  and  any  right  of  that 
Idnd  is  swept  entirely  away  by  the  release. 
We  therefore  dismiss  tbe  first  and  second  as- 
signments of  error. 

Tbe  third  and  fifth  assignments  present  the 
other  principal  quesitlon.  Tbe  will  ol  Joibm 
Walls  contained  the  following  provi^on:  **l 
hereby  order  and  declare  that  all  obligations 
that  I  may  hcdd  against  any  of  my  chOdren 
for  the  payment  of  money  at  this  Ume  shall 
be  canceled  and  discharged,  except  the  two 
obligations  above  cited,  of  my  son  6.  W. 
Walls."  The  will  was  dated  and  executed 
the  5th  day  of  May,  1670.  The  notes  In  suit 
were  dated,  the  one  for  |1,000  on  March  6. 
1883,  payable  at  one  day  after  date,  and  un- 
der seal,  and  the  one  for  f  100  mt  April  7. 
1880,  payable  three  nKwths  after  date,  anii 
without  seal.    As  tbe  will  only  discharged 
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obUgati(Hi8  which  were  la  existence  at  the 
date  of  the  will,  via.  May  5,  1879,  It  had  no 
snch  effect  as  to  these  two  notes.  But  the 
testator  made  a  codldl  on  October  15,  1890, 
by  which  he  revoked  all  the  provisions  of  his 
will  In  favor  of  his  son  A.  G.  Walls,  and 
positively  ordered  and  directed  that  he  should 
have  no  Interest  In  his  (John  Walla')  estate, 
and  gave  all  the  Interests  bequeathed  to  him 
to  his  other  children.  He  added  in  the  codi- 
cil that  he  had  already  paid  to  this  son  hla  full 
share  of  his  mother's  estate,  and  more,  and 
again  repeated  the  revocation  in  these  words: 
"I  hereby  order  and  declare  that  all  the  be- 
quests made  to  him  by  the  former  will  here- 
to attached,  either  from  me  or  in  right  of  his 
deceased  mother,  shall  be  revoked."  It  is 
now  argued  for  the  appellant  that  because  a 
codldl  Is  a  republication  of  the  original  wUl, 
and  the  will  therefore  speaks  from  the  date 
of  the  codicil,  and  not  from  Its  original  date, 
the  will  of  John  Walls  must  be  considered  as 
If  It  had  been  dated  and  executed  on  the 
15th  of  October,  1890,  instead  of  the  5th  day 
of  May,  1879.  And  It  la  further  argued  that, 
because  the  will  discharged  all  his  obligations 
then  existing  against  his  children,  It  must 
now  be  construed  as  having  discharged  the 
two  obligations  In  suit  While  It  might  be 
true  that,  if  the  will  contained  a  general  dis- 
charge of  all  obligations  against  the  children, 
an  obligation  subsequently  incurred  might  be 
included  by  force  of  a  c«>dicil  which  did  not 
affect  the  subject-matter  of  the  former  be- 
quest. It  Is  Impossible  that  snch  a  construc- 
tion can  be  given  to  this  will,  for  two  distinct 
and  obvious  reasons,  the  mere  statement  of 
which  Is  sufficient  to  dispose  of  the  whole 
question:  First,  the  provision  of  the  will 
was  expressly  limited  to  obligations  existing 
at  the  time  the  will  was  made,  and  hence 
could  not  extend  to  and  embrace  obligations 
which  were  not  In  existence  until  long  after 
that  time.  To  hold  otherwise  would  be  to  set 
aside  the  express  Intent  of  the  testator  by 
the  mere  force  of  a  constructive  Intent.  Up- 
on this  subject  the  authorities  are  most  nu- 
merous and  without  conflict.  But  the  second 
answer  to  the  appellant's  contention  Is  still 
more  fatal.  The  codicil  expressly  revokes 
all  the  provisions  of  the  will  In  favor  of  Dr. 
Walls,  and  hence,  even  if  the  will  had  posi- 
tively discharged  future,  as  well  as  past,  ob- 
ligations, it  would  have  deprived  him  of  any 
benefit  under  the  will.  If  we  were  now  to 
hold  that,  under  the  codicil,  the  notes  In  suit 
were  to  be  discharged,  we  would  stultify  the 
codicil,  and  make  It  declare  the  very  opposite 
of  what  It  explicitly  and  most  emphatically 
directed.  In  other  words,  the  codicil  express- 
ly takes  away  from  A.  O.  Walls  all  interest 
in  the  estate  of  his  father  under  the  will;  yet 
we  are  asked  to  say  that  it  gave  him  an  In- 
terest under  the  will  which  even  the  will  It- 
self never  gave  him.  It  Is  a  waste  of  time 
to  discuss  such  a  question,  and  we  decline  to 
do  so.  The  third  and  fifth  assignments  are 
dismissed. 


As  to  the  remaining  aaslgmBents  of  error, 
they  are  entirely  without  merit,  and  ax«  then- 
fore  dismissed.    Judgment  affirmed. 


In  re  THOUEON'S  BSTATB. 

(Supreme  Court  of  Pennsylvania.    July  15, 
1897.) 

Tbustbes— Commissions  ok  Principau 

Commissions  on  principal  of  estate  are  prop- 
erly allowed  before  termination  of  the  trust, 
where  the  services  of  the  -trustee  have  extended 
through  a  period  of  16  yean,  and  in  the  accoonlB 
made  in  that  time  practically  no  claims  for  com- 
missions on  income  have  been  made,  and  bis 
management  has  been  so  judicious  that  the  prin- 
cipal has  been  increased  by  over  $100,000  by  the 
sale  of  unproductive  land  originally  valued  at  a 
small  sum. 

Appeal  from  orphans'  court,  Philade^bla 
county. 

In  the  matter  of  the  estate  of  Nicholas  D. 
Thouron,  deceased.  From  a  decree  of  the  or- 
phans' court  sustaining  exceptions  to  the  al- 
lowance by  the  auditing  Judge  of  commissions 
to  Nicholas  Thouron,  trustee  of  the  estate, 
said  trustee  appeals.     Reversed. 

Dallas  Sanders  and  John  O.  Johnson,  for  ap- 
pellant    Heoiy  C.  Brown,  for  appellee. 

OREEN,  3.  The  account  under  considera- 
tion Is  the  fourth  account  filed  by  the  present 
trustee,  and  Its  items  occupy  46  pages  o£  solid 
printed  matter,  and  vary  In  Innumerable  de- 
tails from  25  cents  to  $179,796.  It  represents 
an  account  of  capital  and  an  account  of  In- 
come, Including  the  distribution  of  the  latter 
in  monthly  payments  to  those  entitied.  The 
capital  account  starts  with  the  balance  of  as- 
sets in  hand  from  the  third  account,  amount- 
ing to  $179,796,  and  cash,  $17,865.60.  The  ag- 
gregate debits  of  this  capital  account  at  Its 
cloee  amount  to  $315,158.88,  and,  after  deduct- 
ing the  iMLyments  charged  against  them,  the 
resulting  balance  to  the  credit  of  the  account 
Is  $302,406.87.  Then  follows  an  Investment 
account,  showing  the  various  changes  of  in- 
vestments and  new  Investments  of  the  capital, 
resulting  In  an  exhibition  of  securities  amount- 
ing to  $293,543.61  and  cash  $8,863.26.  In  ad- 
dition to  the  foregoing,  an  income  account  la 
annexed,  wit^  an  Immense  number  of  Items, 
most  of  them  small,  but  aggregating  $78,288.- 
61,  against  which  aoe  charges  leaving  a  bal- 
ance of  $61,367.55,  which  was  distributed  to 
the  parties  entitied  hi  very  numerous  items, 
leaving  a  balanee  ot  cash  on  hand  of  $1,620.- 
73.  In  the  Income  account  credit  Is  taken  for 
commissions  to  the  amount  of  $3,903.44,  to 
which  no  objection  Is  made.  In  the  capital 
account  no  credit  Is  taken  for  commissions, 
but  a  claim  for  compensation  was  made  be- 
fore the  auditing  Judge,  who  allowed  the  sum 
of  $7,600  In  view  of  the  extraordinary  char- 
acter of  the  drcumstances  and  the  length  of 
time  through  which  tlie  services  of  the  ac- 
countant were  rendered,     A  statement  of  facta 
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sworn  to  by  the  accountant  and  annexed  to 
bis  account  explained  the  reasons  for  his  ac- 
tion in  regard  to  compensation,  and  this  was 
In  no  way  contradicted  or  linx>eached  as  to  its 
correctness.  It  is  upon  the  reccad  without  ob- 
jection as  a  part  of  the  account,  and  was  con- 
sidered by  the  audlthig  judge  in  passing  upon 
the  question  raised.  From  the  statements 
there  made  it  appears  that  the  accountant  be- 
came sole  trustee  by  appointment  of  the  or- 
phans' court  in  October,  1880.  His  first  ac- 
coimt  was  filed  In  January,  1882,  and  in  It  he 
made  no  claim  for  compensation.  His  second 
account  was  filed  in  May,  1891,  and  again  no 
charge  was  made  for  compensation.  The 
third  account  was  filed  in  April,  1892,  on  the 
death  of  one  of  the  legatees.  A  credit  was 
taken  and  allowed  for  a  small  commission  of 
9167.31  on  the  income.  The  present  account 
was  filed  In  June,  1896,  and  covered  the  time 
from  April,  1892,  to  the  date  of  filing,  and  in 
this  account  large  additions  were  made  to  the 
balk  of  the  fund.  A  body  of  coal  land  In 
Schuylkill  coimty  was  sold  for  upwards  of 
1100,000.  A  tract  of  land  in  the  state  of 
Texas  was  sold  for  $6,180.  Both  of  these 
properties  were  theretofore  unproductive,  and 
their  value  constituted  no  pai-t  of  the  capital 
of  the  estate  in  any  of  the  preceding  accounts. 
The  capital,  as  shown  by  the  third  account, 
was  $196,661.60,  and  by  the  fourth  account 
It  was  $302,158.88,  exhibiting  an  Increase  of 
$106,497.28.  It  fiu-ther  appears  that  the  ac- 
countant had  never  received  any  compensa- 
tion whatever  for  his  management  of  the  capi- 
tal of  the  estate.  His  total  sales  of  real  es- 
tate amounted  to  $164,485.  His  collections  of 
gross  income  amounted  to  $270,679,  and  his 
total  transactions  on  account  of  the  principal 
or  capital  of  the  estate,  including  reinvest- 
ments, amounted  to  $749,691;  making  a  total 
of  all  items  of  $1,020,370,  which  passed 
through  his  hands.  His  payments  to  the  lega- 
tees were  made  with  unusual  promptness,  and 
were  very  large  In  amount  To  three  annui- 
tants he  paid  $41,334,  and  to  each  one  of  the 
cestuis  que  trustent  he  paid  $29,015.24.  His 
management  of  the  estate  extended  over  a 
period  of  IS14  years.  It  was  a  most  success- 
ful management  in  every  respect.  His  very 
numerous  Investments,  most  of  them  in  mod- 
erate sums,  have  not  resulted  in  any  loss  to 
the  estate.  No  objection  whatever  Is  made 
to  any  of  his  acts  and  transactions  in  conduct- 
ing the  affairs  of  the  estate,  and  nothing  but 
praise  Is  awarded  to  him  even  by  the  only 
one  of  the  parties  in  Interest  who  excepts,  or 
rather  who  objects,  to  the  allowance  of  com- 
pensation for  the  management  of  the  principal 
of  the  estate.  No  other  objection  to  any  part 
of  the  accotmt  is  made  by  any  one.  The 
amount  of  compensation  In  that  connection 
which  was  allowed  by  the  auditing  judge— 
$7,500— is  not  objected  to  as  unreasonable, 
and  it  certainly  is  not  unreasonable  in  any 
point  of  view.  In  addition  to  all  this,  the 
cestuis  que  trustent,  who  are  five  in  number, 
acquiesced   In   the   allowance,   except   one,   a 


brother,  and  they  make  no  objectkm  now  to 
the  allowance. 

In  view  of  all  the  facts  of  the  case  we  coin- 
cide entirely  with  the  auditing  judge  in  regard- 
ing this  as  an  exceptional  case,  and  present- 
ing an  instance  of  extraordinary  circumstan- 
ces, such  as  are  held  sufficient  to  constitute 
an  exception  to  the  ordinary  rule  that  com- 
missions cannot  be  allowed  on  the  principal  of 
a  trust  imtil  the  termination  of  the  trust,  or 
of  the  trustee's  relation  to  it  The  auditing 
Judge  was  overruled  by  two  of  the  Judges  of 
the  orphans'  court  solely  upon  the  strict  ap- 
plication of  the  general  rule,  and  not  upon  any 
other  ground  whatever.  In  considering  the 
propriety  of  this  ruling  tt  must  be  borne  in 
mind  that  this  is  not  the  case  of  a  fixed,  defi- 
nite amount  of  a  trust  fund,  which  would  be 
diminished  by  the  allowance  »t  commissions 
upon  it  On  the  contrary.  It  Is  a  case  in 
which  the  capital  of  the  estate  has  been  very 
largely  increased  by  the  excellent  and  judi- 
cious management  of  the  trustee,  and.  Instead 
of  its  being  reduced  by  the  allowance  of  com- 
missions, It  will  still  be  very  much  larger 
after  the  allowance  than  It  was  at  the  begin- 
ning ot  the  account  The  reason  for  the  gen- 
eral nde  therefore  does  not  exist,  and  hence 
that  rule  is  not  of  controlling  force  In  deter- 
mining the  question.  The  record  does  not 
show  what  the  capital  account  was  when  the 
accountant  was  appointed  in  1^0,  but  it  does 
show  that  even  at  the  end  of  the  third  account 
in  1892  it  was  $197,661.60,  wba«as  at  the 
close  of  the  fourth  account  It  was  $302,406.87, 
showing  an  Increase  of  about  $105,000  In  the 
foiu:  years  and  three  montbs  over  which  it 
extended.  It  cannot  be  contended,  therefore, 
that  the  capital  of  the  trust  will  be  reduced 
by  the  allowance  of  the  very  moderate  com- 
pensation granted  by  the  auditing  Judge.  Nor 
Is  it  any  answer  to  this  to  say  that  the  capital 
was  always  there,  though  in  a  dlllerent  fonu. 
It  was  unproductive  real  estate,  which  was 
originally  valued  at  only  $7,000,  and  It  was  a 
Icind  of  real  estate  which  has  no  fixed  value 
in  the  market  and  whose  ultimate  mon«T 
value  depends  almost  entirely  upon  the  skill, 
and  prudence,  and  good  judgment  of  the  per- 
son who  has  It  In  charge.  When  It  Is  con- 
sidered that  this  piece  of  real  estate  was  so 
wisely  and  skillfully  managed;  that  Instead 
of  the  original  valuation  of  $7,000  the  sum  of 
$103,385  was  obtained  for  it,  and  added  to 
the  real  capital  of  the  estate,  it  seems  in- 
credible that  such  a  thing  could  be.  It  seems 
to  us  that  the  circumstances  of  this  estate  are 
of  the  most  unusual  and  extraordinary  cliar- 
acter,  and  most  amply  justify,  and  Indeed  re- 
quire, a  departure  from  the  usual  rule  regulat- 
ing this  subject  Again,  it  must  be  conoidvr- 
ed  that  the  accountant  can  never  again  re- 
ceive this  or  any  other  compensation  tor  th!-> 
particular  service.  It  is  conceded  that  if 
this  were  the  final  account  the  trustee  would 
be  entitled  to  full  compensation  as  well  upon 
the  principal  as  upon  the  income;  but  so  far 
as  this  accountant  is  concerned,  he  would  not 
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ui>on  tbe  settlement  of  bis  final  account,  be 
permitted  to  cbarge  any  part  of  the  sum  now 
allowed,  and  hence  tbe  estate  could  not  sufCer 
by  Its  present  allowance.  The  authorities, 
particularly  Hosier's  Estate,  161  Pa.  St.  457, 
29  Atl.  S7,  and  Mlntzer's  Estate,  18  Pliila.  98, 
recognize  the  exception  of  extraordinary  eir- 
crtmstances  to  the  operation  of  tbe  genial 
rule,  and  when  to  this  is  added  the  fact  that 
the  real  capital  of  the  fund  will  not  be  di- 
minished by  the  allowance,  and  that  the 
amount  allowed  con  never  be  allowed  again, 
all  reason  for  enforcing  the  general  rule  disap- 
pear. We  are  clearly  of  opinion,  upon  a 
consideration  of  all  tbe  facts  of  the  case,  that 
tbe  mling  of  the  auditing  Judge  was  correct, 
and  that  the  sum  of  $7,500  allowed  by  bim 
was  a  fair  and  reasonable  allowance  of  the 
compensation  claimed,  and  we  therefore  sus- 
tain It  The  assignments  of  error  are  sus- 
tained. The  decree  of  the  court  below  Is  re- 
versed at  the  cost  of  the  appellee,  and  the 
record  Is  remitted,  with  direction  to  the  com:t 
below  to  correct  it  In  accordance  with  this 
opinion. 


NATJMAN  et  al.  ▼.  WEroMAN. 

(Supreme  Court  of  Penns^vanla.    July  15, 

1897.) 

Cbaritabli    tJsES  —  Perpetuities  —  Powbb    or 

Tbcstsbs — Convey  ANCEs—CoMPROMiSB. 

1.  A  valid  trust  for  charitable  nses,  and  not  a 
perpetuity,  was  created  by  a  devise  of  land  to  a 
religious  association  in  trust,  to  devote  the  in- 
come to  keeping  testator's  family  lot  in  the  meet- 
ing house  graveyard,  and  to  distribute  the  balance, 
within  specified  limits  as  to  amount,  to  home  or 
foreign  missions,  and  the  residue  among  the  needy 
poor  of  the  vicinity,  as  the  trustees  and  their  suc- 
cessors might  think  best 

2.  A  will  created  a  valid  trust  for  diaritable 
uses,  and  testator's  heirs  brought  ejectment  for 
the  trust  property,  on  the  ground  that  the  will 
created  a  perpetuity  for  an  unascertainable  pur- 
pose. The  action  was  compromised,  and  the  tnis- 
tees  and  all  parties  claiming  an  interest  in  tiie 
property  joined,  without  order  of  court,  in  a  con- 
veyance of  same.  Held,  that  the  conveyance,  be- 
ing in  violation  of  the  trust,  passed  no  title. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Assumi)sit  by  George  Nauman,  William  B. 
Given,  and  Eugene  G.  Smith,  trustees,  against 
John  S.  Weldman,  to  recover  the  sum  of  $15,- 
125,  with  Interest  from  April  1,  1897,  which 
Lizzie  N.  Weldman,  by  articles  of  agreement 
dated  September  4,  1886,  covenanted  and 
agreed  to  pay  to  tbe  plaintiffs  on  tbe  delivery 
of  a  deed  in  fee  simple  for  a  farm  located  in 
Penn  township,  Lancaster  county.  Pa.,  on  the 
iBt  day  of  April,  1897,  be  being  tbe  surety 
of  tbe  said  Lizzie  N.  Weldman  for  the  due 
performance  of  tbe  said  articles  of  agreement 
on  her  part.  On  the  1st  day  of  April,  1897, 
tbe  plaintiffs  tendered  a  deed  for  the  premises 
to  Lizzie  N.  Weldman,  who  declined  to  accept 
tbe  same,  and  pay  tbe  purchase  money,  on  the 
ground  that  tbe  title  of  tbe  plaintiffs  to  the 
farm  was  defective,  and  that  they  had  no 
right  to  convej  it  to  her,  at  tbe  same  time  ex- 


pressing her  willingness  to  pay  tbe  plaintiffs 
the  sum  agreed  upon  If  a  title  In  fee  simple 
In  accordance  with  tbe  articles  of  agreement 
could  be  made  by  plaintiffs  to  her.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

The  following  are  the  assignments  of  error, 
viz.:  "(1)  The  court  erred  In  confirming  the 
report  of  the  referee.  (2)  The  court  erred  in 
not  sustaining  the  first  exception  to  tbe  report 
of  the  referee,  which  reads  as  follows: 
'First  The  referee  erred  In  his  conclusions  of 
law  that  the  plaintiffs  are  seised  of  an  inde- 
feasible hiterest  in  fee  simple  in  the  Abraham 
Ekauffman  farm,  containing  ninety-eight  acre8» 
more  or  less,  situate  In  Penn  township,  Lan- 
caster county.  Pa,,  which  they  covenanted  to 
convey  to  Lizzie  N.  Weldman  by  articles  of 
agreement  on  April  1,  1897,  for  the  sum  of 
115,125.'  (3)  Tbe  court  erred  in  directing 
judgment  to  be  entered  in  favor  of  the  plain- 
tiffs, and  against  the  defendant  in  the  sum  of 
$15,198.  (4)  The  court  erred  In  not  sustaining 
the  third  exception  to  the  report  of  the  referee, 
which  reads  as  follows,  viz.:  'Third..  Tbe  ref- 
eree erred  In  not  finding  as  a  matter  of  law 
that  even  If  the  trustees  of  the  Mennonlte 
Meeting  House  and  grounds  could  alienate  the 
lands  In  controversy,  they  could  only  do  bo  In 
pursuance  of  an  order  of  tbe  orphans'  court. 
In  accordance  with  the  provisions  of  the  act 
of  April  18,  1853  (P.  L.  1853,  p.  50^.'  (5) 
The  court  erred  In  not  dhrecting  judgment  to 
be  entered  for  the  defendant  with  costs." 

Owen  P.  Brlcker  and  Chas.  L  Landls,  for 
appellant  George  Nauman,  Wm.  B.  Given, 
and  Eugene  O.  Smith,  for  appellees. 

MITCHELL,  J.  This  Is  an  action  for  tbe 
enforcement  of  a  contract  of  Eale,  and  the  de- 
fense is  that  the  title  offered  by  plaintiffs  Is 
not  good.  Tbe  facts  found  by  the  referee,  and 
undisputed,  show  that  the  title  is  not  merely 
unmarketable,  but  utterly  worthless  for  any 
purpose.  Abraham  Kauffman,  dying  in  1886, 
devised  the  land  in  question  to  tbe  Mennonlte 
Meeting,  and  directed  his  executors  to  make 
a  deed  to  the  trustees  upon  certain  trusts,  the 
principal  of  which  were  that,  after  the  death 
of  his  sister,  they  should  devote  tbe  income  to 
keeping  testator's  family  lot  In  tbe  meeting 
bouse  graveyard  In  order,  and  to  distribute 
the  balance,  within  specified  limits  as  to 
amounts,  to  home  or  foreign  missions  for  tbe 
spread  of  Christianity,  and  the  residue  among 
the  needy  poor  of  the  vicinity,  as  the  trustees 
and  their  successors  may  think  best  The 
executors  made  tbe  deed  as  directed,  and  the 
Mennonlte  Meeting  accepted  tbe  trust  There- 
upon tbe  title  became  vested  In  them  In  fee 
simple  for  tbe  uses  named  by  tbe  testator. 
The  will  created  a  valid  trust  for  charitable 
uses.  Many  analogous  uses  are  shown  in  the 
cases  cited  by  the  appellant  but  the  validity 
of  this  trust  iB  too  clear  to  need  any  discus- 
sion. 

In  1892  some  collateral  belis  of  Abraham 
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Kauffman  brought  ejectment  for  this  land, 
on  the  claim  that  the  will  created  a  perpe- 
tuity for  an  unaBcertalnable  purpose,  and  to 
that  extent  It  was  Inoperative  and  void.  This 
ejectment  was  compromised,  and  the  Men- 
nonlte  Meeting  House  Association  (which  has 
been  incorporated  since  testator's  death),  the 
trustees  of  the  meeting  house  property,  the 
■urviTing  executor  of  KauSman,  and  Kaulf- 
man's  heirs  at  law  made  conveyances  to  the 
present  plaintiffs,  for  the  purpose  of  selling 
the  land,  and  distributing  the  proceeds  among 
the  parties,  or  some  of  them,  in  a  manner 
agreed  upon,  but  discreetly  not  disclosed.  It 
te  this  title  which  plaintitts  offer  to  appellant 
in  the  case  now  before  us.  The  plaintiffs  in 
the  ejectment  had  no  claim  at  all.  The  suit 
was  simply  a  discreditable  scheme  of  greedy 
relatives  to  set  aside  the  will  of  the  testator, 
by  taidng  advantage  of  the  well-known  un- 
willingness of  the  Mennonltes  to  litigate. 
(Courts,  however,  do  not  enter  into  considera- 
tion of  the  merits  of  claims  which  have  been 
settled  by  compromise  of  actually  existing  lit- 
igation, and  this  case  woidd  be  no  exception 
on  that  ground.  But  the  compron^  passed 
<  no  title  to  the  present  plaintiffs,  because  none 
of  the  parties  had  any  title  except  the  Kauff- 
man Mennonite  Association,  and  it  had  no 
power  to  convey.  As  already  said,  the  tes- 
tator created  a  valid  trust  for  specific  chari- 
table uses,  and,  as  a  general  rule,  lands  so 
held  cannot  be  conveyed  away  by  the  trustee. 
In  Yard's  Appeal,  9i  Pa.  St  95,  Sharswood, 
Jn  quotes  approvingly  from  Lewis  on  Perpe- 
tuities, that  "land  dedicated  to  the  service  of 
charity,  and  religion  is  practically  inalienable." 
There  are  classes  of  cases  where  the  object 
of  the  trust  has  come  to  an  end,  or  conditions 
have  80  changed  as  to  require  change  of  loca- 
tion, etc..  In  which  courts  of  equity  will  de- 
cree sale,  and  supervise  the  application  of  the 
proceeds  to  the  same  uses;  but  in  this  state 
that  iwwer  is  now  exercised  under  the  act  of 
1853.  See  case  of  In  re  Mercer  Home  for 
Disabled  Clergymen,  162  Pa.  St.  232,  29  Atl. 
731.  There  is  no  pretense  that  the  authority 
of  the  court  was  secured  In  this  case.  The 
conveyance  by  the  Kauffman  Association  was 
not  only  a  conversion  of  the  estate  left  by  the 
testator,  but  a  diversion  of  part  of  the  pro- 
ceeds from  the  trust.  This  the  association 
was  without  power  to  make.  Even  Uie  court 
could  not  do  it,  unless  possibly  to  preserve 
the  rest  of  the  estate  from  the  risks  involved 
in  a  tK>na  fide  and  substantial  claim  against  it, 
by  a  compromise  fully  explained  to  the  court, 
and  of  the  necessity  for  which  it  was  Judicial- 
ly convinced.  The  cases  which  hold  that  a 
devise  in  trust  for  charity  is  not  a  conditional 
estate,  and  therefore  the  grantor  or  bis  heirs 
cannot  re-enter  for  condition  broken  by  alien- 
ation, such  as  Grlffltts  v.  Cope,  17  Pa.  St.  96, 
or  Barr  v.  Weld,  24  Pa.  St.  84,  or  the  other 
line  of  cases  not  of  a  charitable  use,  like  Bren- 
die  V.  German  Congregation,  33  Pa.  St.  415, 
we  do  not  need  to  discuss,  as  the  facts  take 
this  case  entirely  out  of  those  classes.    On  the 


imdlsputed  facts,  the  title  to  the  land  is  stffl 
in  the  Kauffman  Mennonite  Association.  The 
plaintiffs  took  nothing  by  the  conveyance  to 
them,  and  therefore  have  no  claim  against  ap- 
pellant on  which  they  could  recover.  Judg- 
ment reversed. 


BB?rXETT  V.  DAVIS. 

(Supreme  Judicial  Court  of  Maine.     Maidi-  8^ 
1897.) 

Tax  Sale— Coktbstiko  Validitt— Co:reTiTUTios- 
Ai.  Law— DcoLABATioK  or  Rioara. 

1.  Rev.  St.  e.  6,  {  206,  as  amended  by  St 
1896,  c.  70,  f  11,  requiring  the  owner  of  land  soid 
for  nonpayment  of  taxes  to  deposit  with  the  cleric 
of  conrt  the  amouut  of  all  taxes,  interest,  and 
ooats  accrued  up  to  that  time,  before  he  can  be  ad- 
mitted to  contest  the  validity  of  the  tax  or  sale,  if 
unconstitutioDal. 

2.  It  infringes  npon  the  constitutional  right  of 
the  citizen  (1)  not  to  be  deprived  of  his  property 
but  by  the  judgment  of  his  peers,  or  by  the  law  of 
the  land;  (2)  to  have  remedy  by  due  course  of 
law  for  any  injury  done  his  property;  and  (3)  to 
Imve  right  and  justice  administered  to  him  freely 
and  withoat  sale. 

(Official.) 

Appeal  from  supreme  Judicial  court,  Cumber- 
land county. 

Action  by  Elbridge  O.  Bennett  agahist 
Charles  0.  Davis. 

This  was  a  petition  for  partition  of  real  es- 
tate situated  in  Cape  EllBabetta,  brought  un- 
der Rev.  St  c.  88;  the  petitioner  claiming  one- 
half  interest  therein,  and  admitthig  that  the 
respondent  was  the  owner  of  the  leowliiiiiK 
one-half  interest 

The  resp(mdmt  pleaded  that  he  was  the 
owner  and  seised  of  the  whole  of  the  real  es- 
tate described  in  the  petition,  and  that  the  pe- 
titioner had  no  interest  therein. 

Under  these  pleadings  the  presiding  Justice 
ordered,  under  section  9  of  said  chapter;  that 
there  first  be  a  separate  trial  ot  the  claim  of 
title  of  the  respondent  to  the  whole  property 
as  pleaded  by  him. 

In  support  of  his  claim  of  tiUe  to  the  whole 
of  said  real  estate,  the  respondent  Introduced 
in  evidence  certain  tax  deeds  of  said  real  estate 
from  the  treasurer  of  the  town  of  Cape  Eliza- 
beth for  taxes  assessed  in  1883,  18S4,  and  1891: 
also,  certain  quitdahn  deeds,— claiming  by  $aid 
tax  deeds  and  quitclaims  to  him  to  make  a 
prima  facie  case  of  title  to  said  real  estate  soffl- 
dent  to  require  the  petitioner  to  make  the  de- 
posit required  by  section  205,  c.  6,  Rev.  St 

The  petitioner  claimed  that  tite  iax  deeds  were 
defective  and  void,  mairing  specific  objectlcns 
thereto,  and  that  the  same,  together  with  the 
quitclaims,  did  not  make  a  prima  fade  case  of 
title  requiring  him  to  make  said  deposit 

The  presiding  Judge  overruled,  pro  fonmu 
the  objections  of  the  petitioner,  and  ruled,  pro 
forma,  that  the  tax  deeds  and  qultdabns  made 
a  prima  fade  case  of  title. 

To  all  these  rulings  the  petitioner  excepted. 
Exceptions  sustained. 
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M.  P.  FntDk  and  P.  J.  Larrabee,  for  plain- 
tiff. GarroU  W.  Morrill  and  Geo.  Llbby,  for 
defendant. 

EMCRT,  J.  Tbe  petitioner  at  one  time  own- 
ed in  tee  one  usdiTlded  half  of  Uie  land  sougfat 
to  be  divided.  The  respondent  undertakes  to 
show  that  the  petitioner's  estate  has  been 
transferred  to  him.  To  show  this  transfer,  he 
introduces  deeds  of  the  petitioner's  interest  in 
tbe  land  from  the  treasurer  of  the  town  of 
Cape  Elizabeth,  hi  which  the  land  is  situated, 
to  the  town,  and  then  traces  title  by  mesne 
conveyances  from  the  town  to  himself.  These 
deeds  from  the  treasurer  of  the  town  purport 
to  be  official  deeds  of  the  land  as  sold  for  non- 
payment of  taxes  thereon,  and  are  regularly 
executed  and  recorded.  The  respondent  of- 
fered no  othex  evidence  of  any  transfer  of  the 
petitioner's  title. 

The  court  has  repeatedly  held,  however,  and 
consonant  with  reason  as  well  as  authority, 
that  such  deeds  alone  are  not  even  prima  facie 
evidence  of  a  lawful  assessment  of  a  tax  upon 
the  land,  nor  of  legal  proceedings  for  a  sale 
of  tbe  land  for  nonpayment  of  such  tax,  and 
hence  are  no  evidence  that  a  landowner  has 
been  deprived  of  his  property  according  to  "the 
law  of  the  land."  Phillips  v.  Sherman,  61 
Me.  548;  Racklite  v.  Look,  69  Me.  516;  Libby 
V.  Mayberry,  80  Me.  187, 13  AU.  57T;  Ladd  v. 
Dickey,  84  Me.  180,  24  Atl.-813;  Bank  v.  Pap- 
sons,  86  Me.  514.  30  AU.  110;  Maddocks  v. 
Stevens,  89  Me.  336,  36  Atl.  388. 

The  respondent  cites  against  these  decisions 
the  statute  (Bev.  St.  c.  6,  §  205),  as  amended 
by  section  11  of  chapter  70  of  the  Laws  of 
1893,  which  declares,  hi  effect,  that  such  a  deed 
shall  be  sufficient  and  conclusive  evidence  of 
the  lawful  alienation  of  the  original  owner's 
property,  though  against  his  will,  unless  he 
.shall  have  deposited  with  the  clerk  of  the  court 
the  amoimt  of  all  taxes.  Interest,  and  costs 
accrued  up  to  tbe  tim&  The  petitioner  did  not 
make  this  required  deposit,  and  the  respondent 
contends  that  by  force  of  the  statute  cited,  the 
deeds  are  now  to  be  takoi  as  conclusive  evi- 
dence of  his  own  tiUe. 

Tbe  form  <rf  Uie  pro  forma  ruling  was  that 
the  treasurer's  deeds  were  sufflcioit  in  form 
and  execution  to  make  them  prima  facie  evi- 
dence ooder  the  statute.  In  effect,  however, 
the  mling  was  that  the  petitioner  must  make 
the  deposit  named  before  he  could  be  heard  to 
question  tbe  prima  facie  evidence;  or,  in  other 
words,  that  the  deeds  were  conclusive  evi- 
dence of  title  If  the  petitioner  did  not  make 
the  deposit.  The  question,  therefore,  Is  wheth- 
er tbe  petitioner  can  be  lawfully  required  to 
make  the  deposit  named  in  the  statute,  before 
contesting  the  validity  of  the  assessment  and 
sale  of  his  land  for  taxes. 

In  r>mm  v.  Snell,  74  Me.  22,  the  court  strong- 
ly suggested,  though  without  expressly  decid- 
ing, that  the  owner  of  property  Is  protected  Ijy 
tbe  constitution  against  the  statute  cited. 
Finding  the  statute  again  invoked,  and  this 
time  in  such  a  way  that  it  cannot  fairly  be 
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avoided,  we  have  again  carefully  considered 
the  question  of  its  constitutionality.  In  our 
consideration  we  tiave  given,  as  we  should, 
great  weight  to  the  legislative  ophiion,  and 
liave  kept  hi  view  the  rule  that  no  statute  Us 
to  be  declared  unconstitutional  unless  it  ap- 
pears to  be  immlstakably  so.  In  this  case, 
however,  we  are  constrained  to  dedare  it  our 
unhesitating  opinion  that  this  statute  is  against 
tl>e  pfain  letter  and  spirit  of  the  constitution 
of  this  state  and  that  of  the  United  States. 

Among  tbe  rights  constitutionally  guarantied 
to  the  citlaen  against  govemmoital  action  are 
(1)  to  have  remedy  by  due  course  of  law  for 
any  Injury  done  his  property;  (2)  to  have 
right  and  justice  administered  to  him  freely 
and  without  sale  (Mahie  Declaration  of  Rights, 
{  W);  (3)  not  to  be  deprived  of  his  property 
bdij:  bjr  the  Judgment  of  his  peers,  or  by  the  law 
vOf  the  land  (Id.  i  6).  This  last-named  guaranty 
is  enforced  by  section  1  of  article  14  of  tbe 
constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  deprive  any  person 
of  lif^  liberty,  or  property  without  due  pro- 
cesiK^f  law. 

X^hile  the  legislature  may  regulate  the  use 
of  legal  remedies,  may  require  the  payment 
of  various  fees,  and  may  require  security  to 
be  given  for  fees  and  costs,  the  requirement 
of  this  statute  Is  not  witiiin  either  category. 
This  requirement,  practically,  is  that,  before 
be  "begins"  his  action  or  his  defense,  be  shall 
pay  into  court  the  whole  sum  claimed  against 
him.  Including  interest  and  costs.  With  such 
an  obstacle  placed  in  bis  way  by  the  legisla- 
ture, the  citizen  cannot  be  truly  said  to  liave 
remedy  by  due  course  of  law,  or  to  have  right 
and  Justice  administered  to  him  freely  and 
without  sale.  As  well  might  the  legislature 
undertake  to  enact  that  no  defendant  shall  be- 
gin his  defense  until  he  pays  into  court  the 
whole  sum  demanded  of  him.  It  is  not  what 
has  been  done,  or  ordinarily  would  be  done, 
under  a  statute,  but  what  ml^t  be  done  un- 
der It,  that  determines  whether  it  Infringes 
upon  the  constitutional  right  of  the  citizen. 
The  constitution  guards  against  the  chances 
of  infringement  It  is  evident  that  under  this 
statute  the  citizen  might  In  some  cases  be 
practically  deprived  of  all  remedy. 

Again,  the  statute.  In  effect  undertakes  to 
deprive  the  citizen  of  his  property  without 
his  consent,  and  without  procedure  according 
to  the  "law  of  the  land,"  or  "without  due  pro- 
cess of  law."  The  phrases  "law  of  the  land" 
and  "due  process  of  law,"  as  used  in  constitu- 
tions, are  similar  in  meaning.  They  both  im- 
ply a  Judgment  by  an  authorized  tribunal  aft- 
er an  opportunity  for  a  hearing.  There  must 
be  some  sort  of  a  tribunal,  some  opportunity 
for  a  hearing,  and  some  sort  of  an  adjudica- 
tion. These  requirements,  at  least  are  in- 
grained in  the  fundamental  law.  Tbe  legisla- 
ture cannot  make  that  "due  process  of  law," 
or  the  "law  of  the  land,"  which  is  not  that  In 
the  constitutional  sense.  Saco  v.  Wentworth, 
37  Me.  165;  Dunn  v.  Burioigh,  62  Me.  24; 
Portland  v.  Bangor,  65  Mc.  120.     While  the 
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leglslalme  may  impose  a  spedflc  tax  on  spe- 
dflc  kinds  of  property,— a  tax  which  shall  be 
self-assessing,  without  providing  any  tribunal 
to  hear  and  assess,— yet,  when  the  amount  of 
the  tax  Is  to  depend  on  the  value  of  the  prop- 
erty, the  property  owner  Is  constitutionally 
.  entitled  to  some  kind  of  a  tribunal  to  judicial- 
ly determine  that  value,  and  Is  also  entitled  to 
an  opportunity  to  be  heard  before  that  tribu- 
nal. Hagar  v.  Reclamation  Dlst.,  Ill  IT.  S. 
701,  4  Sup.  Ct.  663. 

Ii»  violation  of  this  constitutional  guaranty, 
this  statute  undertakes  to  make  the  ex  parte 
act  of  a  mere  ministerial  officer  deprive  the 
owner  of  his  property.  A  town  collector  of 
taxes,  or  a  town  treasurer,  Is  a  mere  minis- 
terial officer.  He  has  no  power  to  hear  and 
determine,  but  only  to  act  His  executing 
and  delivering  a  tax  deed  of  the  land  of  one 
citizen  to  another  citizen  Is  a  pure  ministerial 
act.  The  statute '  assumes  to  say  that  the 
property  owner  in  the  first  instance  shall  not 
question  the  authority  of  the  ministerial  offi- 
cer, nor  the  conclusiveness  of  the  ministerial 
act,  to  transfer  his  property.  This  Is  clearly 
undertaking  to  deprive  him  of  his  property 
"without  due  process  of  law,"  and  otherwise 
than  "by  the  law  of  the  land." 

It  is  true,  and  should  not  be  forgotten,  thai 
nnder  this  statute  the  property  owner  may 
question  the  authority  of  the  officer  and  the 
conclusiveness  of  his  deed  by  paying  Into 
court  the  amount  of  the  taxes,  Interest,  and 
costs  claimed.  It  Is  not  stated  how  this 
amount  to  be  deposited  shall  be  ascertained,— 
whether  from  the  recitals  in  the  deed,  or  from 
evidence  adduced  by  the  parties;  but,  since 
the  deed  Is  made  evidence  of  title,  its  recitals 
are  evidently  intended  to  be  taken  as  true 
in  the  first  Instance.  No  mode  is  pointed  out 
for  the  owner  to  question  the  amount  to  be 
deposited.  He  cannot  "b^^"  to  question 
anything  until  he  has  made  the  deposit.-  He 
must  deposit  enough,  at  Ills  peril.  His  only 
safety  Is  to  deposit  the  amount  claimed  by 
the  grantee  to  have  been  paid,  or  at  least 
the  amount  recited  In  the  deed  as  having 
accrued.  This  enables  the  adverse  party, 
by  his  claims,  or  the  officer,  by  his  recitals, 
to  sequester  any  amount  of  the  citizen's 
property  and  deprive  him  of  its  use,  or  to 
completely  shut  him  out  from  asserting  his 
title.  As  said  above,  not  what  probably 
would  happen,  but  what  might  or  could  bap- 
pen,  nnder  a  statute,  is  the  true  test  of  its 
character;  and  this  statute  might  put  the  citi- 
zen at  the  mercy  of  his  adversary,  or  at  least 
of  a  ministerial  officer,— a  result  abhorrent  to 
the  very  nature  of  constitutional  government. 
As  well  might  the  legislature  undertake  to 
enact  that  a  sheriff's  deed  alone  should  be 
conclusive  evidence,  as  against  the  owner  of 
the  land,  that  bis  land  had  been  transferred 
to  the  sheriff's  grantee,  unless  the  owner 
should  first  pay  Into  court  whatevttr  sum  was 
claimed  or  recited  to  be  due  from  the  owner 
to  the  grantee. 

In  addition  to  the  authorities  cited  in  Dunn 


T.  Snell,  supra,  others  may  be  adduced.  In 
New  York  the  legislature  undertook  to  enact 
that.  If  a  Judgment  debtor  or  his  assigns  de- 
sired to  effectually  enforce  his  own  title 
against  that  of  the  purchaser  of  his  land  at 
execution  sale,  be  must  pay  to  such  purchaser 
or  his  assigns  the  amount  paid  by  him  upon 
the  sale,  with  interest,  and  the  costs  of  de- 
fending the  execution  title.  The  court  held 
the  statute  to  be  in  contravention  of  the  con- 
stitutional guaranty  to  the  citizen  of  his  legal 
remedy.  Gllman  v.  Tucker,  128  N.  Y.  190. 
28  N.  E.  1040.  In  Cromwell  v.  MacLean.  123 
N.  Y.  475,  25  N.  E.  982,  it  was  held  that  the 
legislature  could  not  validate  a  void  tax  or  a 
void  tax  sale.  In  Marx  v.  Hanthorn,  148  U. 
S.  172,  13  Sup.  Ct.  508,  It  was  declared  that 
the  legislature  of  a  state  could  not  make  a 
tax  deed  conclusive  evidence  of  the  validity 
of  the  tax  assessment  and  tax  sale.  See.  al- 
so, Craig  V.  Flanigan,  21  Ark.  S19;  Pope  v. 
Macon,  23  Ark.  644. 

It  is  to  be  noted  that  we  do  not  decide  that 
the  legislature  cannot  make  a  tax  deed  prima 
facie  evidence  of  title,  leaving  the  original 
owner  free  to  contest  it;  nor  do  we  decide 
whether  that  is  the  effect  of  this  statute.  We 
express  no  opinion  on  that  point.  We  only 
decide  that  the  legislature  cannot  impose  the 
condition  named  in  this  statute  upon  the  own- 
er's right  to  assert  or  defend  his  title  or  claim. 
The  pro  forma  ruling  practically  enforced 
that  condition,  and  hence  most  be  overruled. 
Exceptions  sustained. 


MUNROE  V.  WHITEHOUSE. 

(Supreme  Judidal  CiSourt  of  Maine.    April  S, 

1897.) 

Exceptions— Record— Set-Off. 

1.  It  is  incumbent  on  an  excepting  party  v> 
show  aflBrmatively  from  the  facta  reported  th«t 
the  ruling  complaioed  of  is  erroneona. 

2.  An  eiceptmg  party  must  present  enough  of 
the  case  to  enable  the  court  to  aetermine  not  cii1.t 
that  the  raling  may  be  erroneous,  but  that  it  is 
so. 

3.  When  a  person  intrusted  with  goods  as  a$>-c; 
sells  them  to  one  who  has  no  knowledge  that  he 
Is  agent,  but  is  led  to  believe  from  the  inani.->r 
in  which  he  has  been  allowed  to  deal  with  T>e 
goods  that  they  are  his,  the  other  party  may  ^ff-t 
against  the  principal  a  debt  of  the  a^^t.  But  it 
is  otherwise  when  the  defendant  appears  to  haT« 
hired  the  property  of  one  who  was  not  the  plr.x- 
tiff's  general  agent,  who,  for  aught  that  app««rs. 
not  only  had  neither  i>osseasion  nor  ownersibip  ■•< 
the  property,  nor  any  authority  whatever  :•■ 
deal  with  it,  but  one  who  had  never  in  any  icar.- 
ner  been  held  out  by  the  plaintiff  as  having  arr 
interest  In  or  control  over  the  property,  ot  ar.T 
right  to  make  contracts  in  relation  to  it. 

(OfiScial.) 

Exceptions  from  supreme  judicial  coart.  An- 
droscoggin county. 

Action  by  Charles  A.  Mtmroe  against  Oeor^e 
L  Whltehouse.  Judgment  for  plaintiir.  ai.<: 
defendant  excepts.    Exceptions  overruled. 

Geo.  a  Wing,  for  plaintifl.  Tascua  AtwooO. 
for  defendant 
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WHITEHOUSB,  J.  The  plaintiff  recovered 
a  verdict  for  $SK)  for  the  use  of  a  boiler  and 
engine  owned  by  him. 

At  the  trial  the  defendant  offered  testimony 
tending  to  prove  that  In  hiring  the  boiler  and 
enghie  In  question  he  dealt  with  one  E.  Y. 
Turner,  supposing  him  to  be  the  principal,  and 
that  he  had  no  dealings  whatever  with  the 
plaintiff.  He  also  proposed  to  introduce  evi- 
dence to  show  that  Turner  was  indebted  to 
him  in  a  sum  larger  than  the  amount  due  for 
the  use  of  the  boiler  and  engine,  and  claimed 
the  right  to  offset  this  indebtedness  from  Tnr- 
ner  against  the  plaintiff's  claim  In  suit. 

The  presiding  Justice  excluded  the  evidence, 
the  reason  for  the  ruling  being  stated  as  fol- 
lows: "He  cannot  avail  himself  of  the  right 
of  a  set-off  here  when  there  is  na  set-off  to  de- 
feat the  rights  of  the  owner  of  the  article. 
My  ruling  goes  no  further  than  this:  that  it  is 
no  defense  to  this  suit  to  show  that  there  la 
an  unsettled  account  between  Mr.  Whitehouse 
and  Mr.  Turner." 

To  this  ruling  the  plaintiff  excepted. 

It  Is  Incumbent  on  the  excepting  party  to 
show  affirmatively  from  the  facts  reported 
that  the  ruling  complained  of  was  erroneous. 

He  must  present  enough  of  the  case  to  en- 
able the  court  to  determine  not  only  that  the 
ruling  may  have  been  erroneous,  but  that  it 
was  80.  Harvey  v.  Dodge,  7S  Me.  316;  Brad- 
street  V.  Rich,  74  Me.  303. 

In  the  case  at  bar  there  is  no  evidence  what- 
ever that  B.  Y.  Turner,  with  whom  the  de- 
fendant claims  to  have  dealt  in  hiring  the  boil- 
er and  engine,  bad  either  the  possession  or  any 
other  Indida  of  ownership  of  the  property  at 
the  time  of  the  hiring.  There  Is  no  suggestion 
that  the  defendant's  misapprehension  In  re- 
gard to  the  ownership  was  induced  In  the 
slightest  degree  by  any  act  or  declaration  of 
the  plaintiff;  nor  is  there  any  pretense  that 
Turner  assumed  to  make  any  agreement  that 
the  use  of  the  boiler  and  engine  should  be 
appropriated  in  satisfaction  of  the  defendant's 
account  against  him.  It  is  expressly  stated, 
however,  that  "there  was  no  evidence  offered 
to  show  that  Turner  was  acting  as  the  agent 
of  the  plaintiff." 

Here,  then,  is  a  case  where  the  defendant  in 
some  way  obtained  possession  of  the  plain- 
tiff's property,  and  used  it  as  charged  in  the 
writ,  under  an  alleged  contract  with  one  who 
was  not  the  plaintiff's  general  agent,  who,  for 
atigbt  that  appears,  not  only  had  neither  pos- 
session nor  ownership  of  the  property,  nor 
any  authority  whatever  in  fact  to  deal  with 
it,  bot  one  who  had  never  in  any  manner  been 
held  out  by  the  plaintiff  as  having  any  inter- 
est in  or  control  over  the  property,  or  any  right 
to  make  contracts  in  relation  to  it 

The  authorities  are  undoubtedly  agreed  that 
"when  a  person  intrusted  with  goods  as  agent 
sells  tbem  to  one  who  has  no  knowledge  that 
he  is  agent,  but  is  led  to  believe  from  the  man- 
ner in  which  he  has  been  allowed  to  deal  with 
the  goods,  that  they  are  his,  the  other  party 
may  set  off  against  the  principal  a  debt  of  the 


agent"  Locke  v.  Lewis,  124  Mass.  1;  Dean 
V.  Plunkett  136  Mass.  195;  Traub  v.  MlUlken, 
57  Me.  63,  and  cases  cited. 

But  it  is  manifest  that  the  cose  at  bar  dis- 
closes no  facts  to  which  this  principle  can  be 
safely  or  equitably  applied.  It  is  not  afiirma- 
tively  made  to  appear  tliat  the  ruling  was  er- 
roneetis,  but  upon  the  facts  stated  It  satisfac- 
torily appears  that  the  ruling  was  correct 

Exceptions  overruled. 


INHABITANTS  OF  CUMBERLAND  COUN- 
TY v.  CENTRAL  WHARF  STEAM 
TOWBOAT  CO. 
(Supreme  Judicial  Court  of  Maine.    Sagadahoc. 
March  8,  1897.) 
NEALiaBXcs— ToTBOAT— Pkoximatb  Causb— 
Abatement. 

1.  The  owner  of  a  towboat  towing  a  vessel, 
whether  astern  by  a  hawser  or  lashed  alongside, 
is,  as  to  third  parties,  the  active,  directing,  and 
responsible  agent  controlling  the  movements  of 
the  vessel  it  is  undertaking  to  tow. 

2.  A  third  party,  injured  through  the  fault  of 
the  master  of  sach  towboat,  may  recover  of  the 
owner  therefor,  even  though  those  upon  the  ves- 
sel being  towed  were  also  in  fault. 

3.  The  pendency  of  an  action  against  the  owner 
of  the  vessel  for  such  fault  does  not  bar  nor 
abate  an  action  a^inst  the  owner  of  the  towboat 
for  the  fault  of  the  latter. 

4.  The  tact  that  the  owner  of  a  bridge  across 
tide  water  has  not  in  all  respects  complied  with 
the  requiremeuta  of  the  license  granted  him  to 
build  and  niainta*n  such  bridge  will  not  prevent 
his  recovering  damages  for  an  injury  thereto,  if 
it  api)ear8  that  sudi  omission  was  not  one  of  the 
real  and  proximate  causes  of  the  injury. 

5.  A  verdict  will  not  be  set  aside  wljen  It  does 
not  apitear  to  the  court  that  upon  the  issues  of  fact 
raised  it  is  unmistakably  wrong. 

(Official.) 

Exceptions  from  supreme  Judicial  court,  Sag- 
adahoc county. 

Action  by  the  inhabitants  of  Cumberland 
county  against  the  Central  Wharf  Steam  Tow- 
boat  Company  for  injuries  to  the  Portland 
bridge,  caused  by  a  schooner  striking  the  west- 
em  comer  of  the  bridge  while  in  tow  of  de- 
fendant's steam  tug.  Verdict  for  plahitlff.  De- 
fendant moved  to  have  the  verdict  set  aside, 
and  also  filed  exceptions.  Motion  and  excep- 
tions overruled. 

Chas.  A.  Troe  and  Richard  Webb,  for  plahi- 
tlff.   Benj.  Thompson,  for  defendant 

EMERY,  J.  The  undisputed  facts  are  these: 
The  schooner  Viator  was  lyhig  at  the  Eastern 
Railroad  dock  in  Portland  liarbor,  up  Fore 
river  above  the  second  bridge.  She  was  In 
charge  of  the  mate,  but  bad  a  fall  crew  on 
board.  The  defendant  company,  a  corporation 
engaged  In  the  business  of  towing  vessels  for 
hire,  sent  one  of  its  servants  (Capt.  Howe)  In 
the  steam  tug  Warren,  accompanied  by  the 
steam  tug  Salem,  to  tow  the  Viator  from  its 
dock  down  through  the  bridges  to  the  outer 
harbor,  preparatory  to  her  going  to  sea.  Ar- 
riving at  the  dock,  the  Warren  made  fast  to  the 
schooner's  starlioard  quarter,  while  the  Salem 
took  a  Une  from  her  starboard  bow.    The  two 
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toga  thna  towed  the  schooner  off  from  the  pier, 
and  took  her  down  to  the  upper  or  railroad 
bridge.  The  draw  of  thla  upper  bridge  being 
too  narrow  for  the  tog  and  schooner  to  pass 
through  abreast,  the  Warren  cast  off  and  fell 
behind  while  the  Salem  went  <»i  ahead  towbig 
the  schooner  behind  with  a  20-fathom  hawser. 
Aft»  passing  through  the  upper  draw  hi  thla 
manner,  the  draw  of  the  lower  bridge,  the  Port- 
land bridge,  was  in  plain  sight,  about  1,700 
feet  distant.  The  Salem,  after  a  momentary 
stop,  liept  on  towing  the  schooner  by  the  haw- 
ser, while  the  Warren  followed  behind  the 
schooner,  but  disconnected.  The  wind  was 
blowing  rather  across  the  river  from  the  Port- 
land or  left-hand  side. 

As  they  thus  approached  the  Portland  bridge 
draw,  Capt.  Grlffln  of  the  Salem  called  back 
to  the  schooner  that  he  would  go  through  the 
Portland  side  of  the  center  pier  of  the  draw, 
and  for  the  schooner  to  foUow  him.  Capt. 
Howe  of  the  Warren,  then  astern,  called  out 
for  the  schooner  to  keep  up  to  the  windward; 
1.  e.  towards  the  Portland  shore.  To  do  this  re- 
quired a  somewhat  starboard  helm.  The  Sa- 
lem passed  midway  through  the  draw  all  right, 
but  when  very  near  the  draw  the  helm  of  the 
schooner  was  put  further  to  starboard,  and  she 
suddenly  sheered  to  port  In  towards  the  abut- 
ment on  the  Portland  side. 

When  this  sheer  was  seen,  orders  were  at 
once  shouted  from  the  tugs  for  the  schooner 
to  put  ba  helm  to  port,  but  before  these  or- 
ders conld  take  effect  she  struck  the  abutment 
of  the  bridge  on  that  side  with  her  port  bow. 
Inflicting  damage  to  the  bridge. 

There  was  some  contention  as  to  whether 
the  manner  of  towing  through  the  draw  (1.  e. 
by  the  Salem  going  ahead  and  towing  with  a 
20-fathom  hawser,  while  the  Warren  cast  off 
and  merely  followed  behind)  was  decided  upon 
by  the  master  of  the  schooner  or  the  master 
of  tihe  tugs.  This  question,  we  think.  Is  practi- 
cally Immaterial,  as  wUl  appear  further  on. 

The  real  cause  of  the  starljoard  helm  of  the 
sdiooner  and  her  consequent  sudden  sheer  to 
port  at  the  critical  moment  of  entering  the 
draw  was  also  much  in  dispute.  This  question 
Is  essentially  material,  for,  unless  this  cause 
was  in  some  fault  of  the  defendant's  servant, 
the  master  of  the  tugs,  the  defendant  cannot 
be  held  liable,  since  no  other  sufficient  ground 
appears  in  the  evidence.  The  plaintiff  eon- 
tended,  and  there  was  evidence  tending  to 
show,  that  this  movement  <tf  the  helm  and 
consequent  sheer  of  the  schooner  was  la  obe- 
dience to  orders  from  Capt  Howe  of  the  War- 
ren, who  was  In  charge  of  the  operation.  The 
defendant  contended,  and  there  was  evidence 
tending  to  i^iow,  that  no  8u<^  orders  were  giv- 
en from  the  tugs,  and  that,  tt  the  helmsman 
bad  any  sudi  ordor.  It  came  solely  from  those 
oo  the  schooaet.  Whatever  be  our  own  belief, 
the  jury  have  found  for  the  plaintiff  on  this 
issue,  and  we  are  constrained  to  say  that  their 
finding  is  not  so  unmistakably  wrong  as  to  jus- 
tify us  in  disregarding  it  Capt  Howe  admit- 
tedly gave  a  guneral  direction  to  the  schooner 


to  keep  to  windward,  and  hence  It  is  not  very 
improbable  that  he  may  have  enforced  this  gen- 
eral direction  by  a  special  one  of  the  same 
tenor.  It  must  be  assumed,  therefore,  tbat 
Capt  Howe  of  the  Warren  did  give  the  order 
which  brought  abont  the  disaster.  The  Jury 
further  found  tbat  the  giving  such  an  order 
at  that  time  under  those  circumstances  was  a 
negligent  act  and  hence  an  actual  fault  on  the 
port  of  the  defendant  This  finding  also  most 
be  assumed  to  be  correct 

The  legal  propositions  applicable  to  l^e 
above  state  of  facts  can  be  briefly  stated. 

1.  The  defendant  company  was  engaged  in 
a  regular,  well-known,  distinctive  business,— 
in  a  recognized  separate  Isiinch  of  the  bosineas 
of  navigation,— the  towhig  ot  sailing  vessds 
from  sea  to  4ock  and  from  dock  to  sea,  an! 
from  i>lace  to  place,  and  In  rivers  and  barlxns. 
In  such  towing  it  was,  as  to  third  parties,  the 
active,  directing  agent  controlling  the  move- 
ments of  the  vesseil  it  was  undertaking  to  tow. 
Ab  such  active  agent  it  was  liable  to  third 
parties  for  any  iqjory  caused  them  by  its  ne^ 
gence  in  managing  a  tow.  Sprool  v.  Hem- 
mlngway,  14  PidE.  1;  New  York  &  B.  T.  Ca 
V.  Philadelphia  &  S.  S.  Co.,  22  How.  461.  That 
it  adopted  suggestions  from  the  vessel  in  tow 
would  not  relieve  it  from  liability  to  tbbd 
parties. 

The  tact  tliat  those  upon  Hie  sailing  vessel 
were  also  In  fault  in  managing  the  vessel,  and 
by  thdr  fault  contributed  to  such  injury  to 
third  parties,  does  not  exempt  the  defendant 
the  owner  of  the  tugs.  The  third  party  thus 
injured  can  recover  compensation  from  eithec 
the  vessel  or  the  tug,  if  each  has  been  guilty 
of  a  fault  causing  the  injury.  The  tact  tliat 
the  plaintiff  has  a  separate  suit  pending  against 
the  owners  ot  the  schoonw  Vlatn  for  the 
same  Injury,  In  which  suit  the  fault  of  the  ves- 
sel Is  alleged  as  the  cause  of  the  injury,  does 
nor  bar  this  suit  against  the  owner  of  the  tag: 
The  Mabey  anu  The  Cooper,  14  Wall.  204;  The 
Atlas.  93  U.  B.  303;  The  Civilta  v.  Penr.  108 
U.  a.  59»;   Lake  v.  Milliken,  62  M&  24a 

Applying  these  principles  to  this  case,  if  tlie 
plaintiff  was  not  also  guil^  ot  a  conttlliBtins 
fault  It  la  clearly  entitled  to  recover  of  the 
towboat  comitany  by  reason  of  the  proven 
fault  of  the  latter  in  mlsdh«cting  the  helm  of 
the  schooner. 

2.  The  defendant  however,  insists  that  the 
plaintiff  was  guilty  of  a  contributing  fault  in 
that  it  did  not  provide  in  its  bridge  a  draw 
(tf  the  full  width  of  70  feet  from  pier  to  «bu:- 
ment  There  was  evidence  tending  to  show 
that  the  plaintiflrs  authority  to  build,  or  at 
least  maintain,  this  bridge  across  tide  waur 
was  acconq;ianled  by  the  requirement  tbat  tiM 
width  of  the  draw  between  ^er  and  almtment 
should  be  fuU  70  feet  There  was  also  en- 
dence  tending  to  show  that  at  the  time  of  U>e 
accident  at  least  the  actual  width  was  from 
15  to  20  inches  less  than  70  feet.  As  the  con- 
tention of  the  defendant  and  the  rulings  of  tli<> 
presiding  Justice  were  based  on  this  eTldenoe. 
we  must  for  the  present  assume  Its  truth. 
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The  defendant  contended  that  this  failure  to 
comply  with  the  requirements  and  conditions 
of  the  authority  gb-en  tbe  plaintiff  to  main- 
tain this  bridge  left  the  bridge  an  illegal 
structure  as  to  the  defendant,  so  that  no  ac- 
tion could  be  maintained  for  the  defendant's 
injury  to  it  The  defendant  further  contend- 
ed that  if  the  main  part  of  the  bridge  was  not 
an  illegal  structure,  such  part  of  it  as  was 
within  the  70-foot  limit  was  Illegal,  and  with- 
out legal  protection,  and,  if  such  part  con- 
tributed to  the  collision,  the  plaintiff  could  not 
recover.  Upon  these  points  the  presiding  Jus- 
tice instructed  the  jury  that  upon  the  evi- 
dence as  to  the  width  of  the  draw  there  was 
"an  unlawful  obstruction,  but  that  would  not 
necessarily  deprive  the  plaintiff  of  his  right 
to  recover  as  against  a  stranger  who  bad  in- 
flicted this  damage,  If .  it  appeared  that  this 
mere  variation  from  the  seventy  feet  was  not 
one  of  the  real  and  proximate  causes  of  the 
tojury."  Under  this  instruction  the  jury 
must  have  found  that  the  variation  in  the 
width  of  the  draw  from  the  required  70  feet 
down  to  68  feet  and  some  inches  was  not  one 
of  the  real  and  proximate  causes  of  the  injury. 

The  instruction  was  in  accordance  with  the 
principle  stated  by  the  United  States  circuit 
court  in  Missouri  River  Packet  Co.  v.  Hanni- 
bal &  St.  J.  R.  Co.,  2  Fed.  285.  In  that 
case  the  defendant  was  authorized  to  main- 
tain a  railroad  bridge  across  the  Missouri  riv- 
er,  but  with  a  ciear  distance  of  160  feet  be- 
tween piers.  The  actual  distance  between  the 
piers  was  a  few  feet  less  than  160  feet.  The 
plalntifTs  boat,  while  passing  under  the  bridge, 
was  driven  by  the  current  against  one  of  the 
piers,  and  was  damaged.  The  plaintiff  con- 
tended that  the  mere  fact  of  the  distance  be- 
tween the  piers  being  less  than  the  required 
160  feet  rendered  the  bridge  an  unlawful 
structure,  and  deprived  its  owner  of  any  de- 
fense against  the  consequences  of  such  a  col- 
lision. The  Jury,  however,  were  instructed 
as  follows:  "Iliough  you  may  find  from  the 
testimony  that  the  width  between  the  piers 
as  constructed  is  less  than  the  act  of  con- 
gress requites,  yet  this  violation  of  the  law 
by  the  defendant  in  this  construction  of  Its 
bridge  Is  not  available  to  the  plaintiff  in  recov- 
ering damages,  unless  it  caused  or  contrib- 
uted to  the  Injury  by  the  plaintiff  complained 
of." 

A  motion  for  a  new  trial  was  heard  before 
the  fnU  circuit  bench,  which  declared  through 
McCrary,  cirxmlt  Judge,  that  the  above  in- 
struction stated  the  true  rule  upon  the  sub- 
ject. In  Dimes  v.  Petley,  16  Q.  B.  276,  the 
owner  of  a  wtiarf  claimed  damages,  as  here, 
from  the  owner  of  a  vessel  for  his  negligence 
In  running  his  vessel  against  the  wharf.  The 
defendant  dalmed,  as  here,  that  the  wharf, 
as  against  him,  was  an  illegal  structure.  It 
was  held  by  the  court  that  the  offered  defense 
was  not  sufficient;  that  he  would  still  be  lia- 
ble If  by  the  exercise  of  reasonable  care  and 
with  reasonable  convenience  he  could  have 
avoided  the  collision. 


The  principle  Is  also  exemplified  ip  Damon 
V.  Scituate,  119  Mass.  67,  where  it  was  held 
that  the  mere  fact  that  the  plaintiff  was  trav- 
eling on  the  wrong  side  of  the  road  in  vioUk- 
tion  of  the  statute  did  not  defeat  his  action 
for  injuries  from  a  colllsiou  with  the  defend- 
ant's team,  if  that  faxHt  did  not  contribute  to 
the  injury.  So  in  Steele  v.  Burkhardt,  104 
Mass.  SO,  It  appeared  that  plaintiff,  a  dray- 
man, had  backed  his  team  against  the  curb, 
and  across  the  street,  in  violation  of  the  city 
ordinance,  and  was  thus  Illegally  partially 
obstructing  the  street  The  defendant.  In 
driving  past  on  the  other  side,  ran  his  wa£on 
over  the  fore  feet  of  the  plalntifTs  horse.  It 
was  held  that  the  mere  fact  that  the  plaln- 
tifTs team  at  the  time  was  an  unlawful  ob- 
struction did  not  bar  the  plalntifTs  action,  U 
that  circumstance  did  not  contribute  to  the 
Injury. 

When  carefully  studied,  the  cases  cited  by 
the  defendant  (except,  perhaps,  the  case  [Mis- 
souri River  Packet  Co,  v.  Hannibal  &  St  J. 
R.  Co.]  cited  from  79  Mo.  478)  will  be  found 
not  to  conflict  with  the  principle  as  applied 
here  by  the  presiding  Justice.  They  mainly 
go  to  tiie  conceded  proposition  that  a  plaintiff 
cannot  recover  damages  for  a  disaster  that  his 
own  illegal  or  wrongful  conduct  helped  bring 
about 

The  exception  to  this  instruction  must  be 
overruled.  The  other  exceptions  upon  the 
same  subject-matter  naturally  fall  with  tills 
one,  including  that  in  rriatioo  to  damages. 
That  part  of  the  bridge  within  the  required 
space  of  70  feet  was  the  plaintiff's  property. 
The  jury  have  found  that  It  did  the  defendant 
no  harm,  and  was  not  a  factor  In  the  legal 
cause  of  the  disaster.  Hence  it  Is  not  with- 
out the  pale  of  the  law. 

8.  The  request  for  a  ruling  that  the  "dol- 
phins" at  the  ends  of  the  draw  pier  tended  to 
Justify  the  mode  of  towing  by  hawser  Is  not 
urged  in  argument.  The  question  seems  to 
have  become  immaterial. 

Motion  and  exceptions  overruled. 


LOWELL  et  al.  •».  WASHINGTON  COUNT! 

B,  CO.  et  al. 

(Supreme  Judicial  Court  of  Maine.    Mardi  8, 

1897.) 

Railkoass  —  Location  —  Change  —  Rsleabb    of 

SVBSCRIBEBa  — StATCTBS — CONBTKncTIOS— COUN- 

TZ  COMMiaaioNBBS — Afprovai.  or  Bond— FiNAir 

ITT. 

1.  The  statute  of  189S,  e.  193,  confers  the  same 
authority  upon  chartered  roads  to  make  changes 
in  their  location  that  was  previously  conferred 
upon  roads  organixed  under  the  xeneral  railroad 
law.  ffeld,  that  the  change  of  location  in  this 
case  was  anthorized  by  law. 

2.  When  a  later  act,  extending  the  time  for 
the  location  and  construction  of  a  railroad,  Iden- 
tifies the  corporation,  eo  nomine,  but  through  er- 
ror recites  a  wrong  chapter  as  t>eing  the  act  of  in- 
corporation, kdd,  that  the  later  act  applies  to  the 
railroad  therein  named,  notwithstanding  the  mis- 
taken numtier  of  the  chapter 

3.  By  special  act  of  1895,  c  91,  the  county 
oommissioners  were  authorized  to  pass  upon  the 
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Bufflcienoy  of  the  guaranty  given  b^  contractors 
for  the  faithful  performance  of  their  contract  to 
build  a  railroad.  Hdd,  that  the  commissioners 
acted  judicially  in  approying  the  bond,  and  that 
their  decision  is  final;  also,  that  the  court  has  no 
authority,  in  the  absence  of  fraud,  to  reyise  their 
judgment. 

4.  By  an  act  of  the  legislature  the  county  of 
Washington  was  authorized  to  subscribe  for  and 
take  preferred  stock  in  the  Washington  County 
Railroad.  The  chai-ter  of  the  railroad  ^ave  its 
termini  as  "some  point  on  the  Saint  Croix  river 
in  the  city  of  Calais  or  vicinity,"  and  "some  point 
on  the  Maine  Central  Railroad  in  Hancock  coun- 
ty." There  was  no  other  direction  or  limitation 
upon  its  location,  other  than  it  must  "pass  through 
the  counties  of  Washington  and  Hancock  by 
such  route  as  the  directors  may  select."  When 
the  vote  to  take  the  preferred  stock  was  had,  no 
location  of  the  railroad  had  been  made.  Held, 
that  the  location  might  be  anywhere  between 
the  two  termini,  through  the  two  counties,  and 
that  the  diiectors  had  full  and  absolute  control 
as  to  the  line  of  location. 

5.  IfrUi,  that  the  change  in  the  location  in  this 
case,  as  approved  by  the  railroad  commissioners, 
did  not  release  the  county  from  its  liability  un- 
der its  original  subscription  for  stock,  and  that 
a  second  subscription  for  stock  was  unnecessary. 

6.  Also,  while  a  radical,  fondamental  change  in 
the  character  of  an  original  enterprise  releases 
the  subscriber  for  stock  who  does  not  consent  to 
it,  it  does  not  have  that  effect  if  consented  to. 
In  this  case  it  appears  that  the  county  consented 
to  the  changed  location,  as  shown  by  their  resub- 
scription  for  stock,  and,  there  being  nothing  in 
the  vote  of  the  county  to  the  contrary,  the  county 
commissioners  had  authority  to  give  consent. 

7.  Upon  an  objection  that  work  done  in  grading 
before  January  1,  1896,  was  done  before  loca- 
tion of  the  line  which  might  be  located  elsewhere, 
and  therefore  cannot  be  treated  as  work  done  up- 
on the  road,  within  the  terms  of  the  special  act 
of  1885,  c.  91,  held,  that  it  was  known  from  pre- 
liminary surveys  where  the  line  would  be  at  that 
point,  and  the  actual  location  subsequently  made 
coincides  identically  with  the  grading  done. 
These  facts  must  be  regarded  as  a  substantial 
compliance  with  the  statute  limitation  of  time 
witun  which  the  work  of  constmction  should  be 
commenced. 

(Official.) 

Report  ftom  supreme  Judicial  court,  Wasb- 
Ington  county. 

BUI  in  equity  by  Oeorge  A.  Lowell  and  oth- 
ers against  the  Washington  County  Railroad 
Company  and  others.  Submitted  on  report, 
and  heard  on  bill,  answer,  and  testimony. 
Bill  dismissed. 

O.  P.  Stetson,  O.  M.  Hanson,  and  F.  B.  Liv- 
ingston, for  plaintiffs.  C.  B.  &  A.  S.  Littlefleld 
and  B.  D.  &  H.  M.  Verrlll,  for  defendants. 

STROUT,  J.  Fifteen  taxpayers  In  the  coun- 
ty of  Washington  seek  by  this  blU  to  restrain 
the  county  commissioners  and  county  treasurer 
of  Washington  county  from  any  further  pay- 
ment to  the  Washington  Ck>unty  Railroad  Ck>m- 
pany  upon  the  county's  subscription  for  $500,- 
000  of  the  preferred  stock  of  the  railroad  com- 
pany. The  complainants  claim,  upon  several 
grounds,  that  the  county  has  been  released 
from  all  UabUIty. 

The  Washington  County  Railroad  (Company 
was  Incorporated  by  the  legislature  in  1893. 
Sp.  Laws  1893,  c.  454.  The  second  section 
of  the  charter  provided  that  "said  corporation 
Shan  bare  the  right  to  locate,  construct,  equip. 


maintain  and  operate,  or  lease  a  railroad  from 
some  point  on  the  Saint  Croix  river.  In  the 
city  of  Calais,  or  vicinity,  through  the  coun- 
ties of  Washington  and  Hancock,  by  such 
route  as  the  directors  of  said  corporation  may 
select,  subject  however  to  all  provisions  of  the 
Revised  Statutes,  chapter  flfty-one,  section  six. 
to  some  point  on  the  Maine  Central  Railroad 
In  Hancock  county,  including  a  branch  to 
Eastport,  and  to  consolidate  with  any  railroad 
company  in  the  state  of  Maine,  or  In  tbe  prov- 
ince of  New  Brunswick,  with  which  it  may 
connect"  Section  7  of  tbe  charter  provided 
that  the  charter  should  become  void  "unless 
the  railroad  between  Calais  and  some  point  on 
the  Maine  Central  Railroad  as  aforesaid,  shall 
have  been  located  and  the  construction  there- 
of commenced  by  the  first  day  of  Febru- 
ary," 1886,  "and  the  railroad  completed  for 
travel  between  said  termini  by  the  first  day  of 
February,"  1888,  "except  as  to  such  pan 
thereof  as  may  then  have  been  oompteted." 
By  chapter  90  of  the  Special  Laws  of  1895. 
"the  time  for  the  location  and  constmction  of 
the  Washhigton  County  Railroad  CkHnpony,  in- 
corporated under  chapter  flity-four  of  tbe  Pri- 
vate Acts  of  Eighteen  Hundred  and  Ninety- 
Three,  is  hereby  extended  to  four  years  from 
tbe  date  of  the  approval  of  this  act,  and  all  the 
provisions  of  said  chapter  shall  be  and  remain 
in  force  during  said  foiu-  years."  This  act  wu 
approved  February  28,  1885. 

It  will  be  noticed  that  the  act  of  1885  refen 
to  the  original  charter  as  chapter  54,  when  it 
should  have  been  454.  Chapter  54  waa  an  act 
in  regard  to  larceny.  But  the  act  extends  tbe 
time  for  the  construction  of  the  "Washington 
County  Railroad  Company,"  Incorporated  in 
1893.  Tbe  only  act  of  Incorporatioa  of  tbe 
Washington  County  Railroad  (Company  In  that 
year  was  by  chapter  454.  The  latter  act  idec- 
tifies  the  railroad,  eo  nomine;  and  It  would 
be  puerile  to  hold  that,  because  of  the  ms- 
taken  number  of  the  chapter,  the  later  act  did 
not  apply  to  tbe  original  charter  of  1&<3. 
Woodworth  v.  Grenler,  70  Me.  242.  By  chap- 
ter 81  of  the  Special  Laws  of  1895,  the  county 
of  Washington  was  authorized  to  aid  in  the 
construction  of  the  railroad  "by  subscribins; 
for  and  purchasing  preferred  stock  of  tbe 
Washington  CSounty  Railroad  CSompany  to  an 
amount  not  to  exceed  five  hundred  thousand 
dollars  in  alL"  Full  provlston  was  noade  in 
the  act  for  submitting  to  the  voters  of  the 
county  the  question  whether  the  county  sfaouU 
so  subscribe.  It  is  admitted  that  all  the  pro- 
visions of  this  act  were  complied  with  to  vali- 
date a  favorable  vote,  and  that  by  mn  over- 
whelming vote,  on  the  28th  of  July,  1S%,  ur 
voters  of  Washington  county  authorized  a  su'.>- 
scription  of  $500,000  to  the  preferred  stock  of 
the  railroad.  Section  6  of  the  act  i>rovid<'-i 
that,  if  the  county  authorized  the  subacrlptioD. 
then  "when  the  entire  line  shall  be  under  a>Q- 
tract  and  a  satisfactory  guarantee  la  given  t>^ 
the  county  commissioners,  that  the  line  sioL 
be  completed  under  said  contract,  then  saio 
commissioners  shall  cause  aubacrlption  to  be 
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made  In  behalf  of  said  county  for  preferred 
stock"  to  the  amount  authorized.  The  act 
alao  provided  (section  7)  that  uiUess  the  loca- 
tion of  the  railroad  "through  Washington 
coonty  from  the  west  line  thereof  to  the  Saint 
Croix  rlyer"  should  be  filed  with  the  county 
commlssloneis  on  or  before  October  1,  1899, 
"accompanied  by  the  affidavit  of  the  majority 
of  the  directors  of  said  company,  that  they 
Intend  in  good  faith  to  proceed"  ^th  construc- 
tion, "and  shall  hare  begun  the  work  of  ac- 
tual construction  of  said  line  within  said  coun- 
ty on  or  before  the  first  day  of  January,  dght- 
een  hundred  and  ninety-six,  then  If  either  of 
said  conditions  fail,"  all  the  provisions  of  the 
act  relating  to  the  railroad  "shall  become  null 
and  void,  and  said  company  shall  thereby  for- 
feit all  rights  herein  conferred  or  granted"  by 
the  connty  of  Washington. 

It  will  be  noticed  that  the  charter  of  the 
railroad  gives  Its  termini  as  "some  point  on  the 
Saint  Croix  river  in  the  city  of  Calais  or  vicin- 
ity," and  "some  point  on  the  Maine  Central 
Railroad  In  Hancock  county."  There  is  no 
other  direction  or  limitation  upon  its  location, 
other  than  It  must  "pass  through  the  counties 
of  Washington  and  Hancock  by  such  route  as 
the  directors  may  select." 

When  the  vote  to  take  preferred  stock  was 
had,  no  location  of  the  railroad  had  been  made. 
It  might  be  anywhere  between  the  termini, 
tbroogh  the  two  counties.  The  directors  had 
full  and  absolute  control  as  to  the  Une  of 
location.  The  length  of  the  road  exceeds 
100  miles.  It  is  evident,  from  the  latitude 
given  In  the  charter,  that  the  legislature  con- 
templated a  road  which  should  afi^ord  to  Wash- 
ington county  an  outlet  to  the  Maine  Central, 
and  by  it  to  the  sea,  shorter  and  more  con- 
vttilent  than  any  existing  land  communica- 
tion, and  thus  largely  develop  the  resources  of 
Washington  county  in  particular  and  the  state 
generally.  It  designedly  left  to  the  practical 
Judgment  of  the  directors  the  selection  of  the 
most  feasible  route;  reference  being  had  to 
the  expense  of  construction,  the  possibility  of 
obtaining  the  necessary  funds,  and  all  other 
considerations  that  would  afFect  or  control  the 
cbolce  of  route.  When  the  question  was 
submitted  to  the  voters  of  the  county,  they 
knew  that  no  location  bad  been  made,  and 
that  the  directors  of  the  road  alone  were  au- 
thorized to  make  such  selection  of  route  as 
they  might  deem  wise,— limited  only  to  the 
two  termini,— and  between  them  to  pass 
through  Washington  and  Hancock  counties. 
It  is  claimed  by  complainants  that,  when  the 
matter  was  submitted  to  the  pet^le.  It  was 
understood  or  represented  that  the  location 
would  be  from  Calais,  down  the  margin  of 
the  St.  Croix  to  Red  Beach,  and  thence  on 
to  Dennysville.  It  Is  sufficient  to  say  that 
the  case  falls  to  disclose  any  evidence  of  such 
representation  or  understanding.  And,  if  It 
bad,  it  would  have  made  no  dlfTerence,  as  the 
place  of  location  was  intrusted  to  the  discre- 
tion of  the  directors  as  necessity  might  require, 
and  they  might  Judge  expedient 


The  vote  of  the  county  having  been  can- 
vassed and  declared  by  the  county  commis- 
sioners and  properly  recorded  on  August  15, 
1895,  the  railroad  company  on  September  S, 
1895,  made  a  contract  with  George  P.  Wes- 
cott  and  James  Mitchell  by  which  the  entire 
line  was  to  be  constructed  by  the  contractors 
for  a  price  stipulated  therein.  Although  the 
line  had  not  then  been  located,  the  contract 
bound  the  contractors  to  build  between  the 
termini,  through  Washington  and  Hancock 
counties,  wherever  It  might  be  located  by  the 
directors.  They  also  bound  themselves  to  con- 
form to  the  charter  and  the  act  authorizing 
the  county  of  Washington  to  aid  the  road. 
The  contractors  on  the  13th  day  of  September, 
1885,  gave  a  bond  with  sureties  to  the  county 
commissioners  of  Washington  county,  in  the 
sum  of  ^100,000  for  the  faithful  performance  of 
theh:  contract  to  bnild  the  railroad.  This 
bond  was  approved  by  the  county  commission- 
ers, in  accordance  with  section  6,  c.  91,  8p. 
Laws  1895.  The  statute  conferred  upon  the 
county  commissioners  authority  to  pass  upon 
the  sufficiency  of  the  guaranty.  In  doing  this 
they  acted  judicially,  and  their  decision  was 
flnaL  We  have  no  authority,  in  the  absence 
of  fraud,  to  revise  their  judgment  Walton 
V.  Greenwood,  60  Me.  356-368;  Rev.  St  c.  78, 
i  10;  Brewer  v.  Railroad,  113  Mass.  56;  Eng- 
lish V.  Smock,  34  Ind.  36;  State  v.  Dunnlng- 
ton,  12  Md.  340.  These  acts  constituted  a  fuU 
compliance  with  the  conditions  precedent  re- 
quired by  section  6,  c.  91,  Sp.  Laws  1896;  and 
the  connty  commissioners  were  then  author- 
ized to  subscribe  for  $500,000  of  the  preferred 
stock  of  the  railroad  company,  which  they  did 
on  September  21, 1895. 

To  hold  their  rights  under  this  subscrlptloa, 
as  provided  in  section  7,  c.  91,  Sp.  Laws  189S, 
It  was  necessary  that  the  work  of  actual  con- 
struction of  the  road  within  the  county  of 
Washington  should  have  been  begun  on  or 
before  January  1,  1896.  The  bUl  alleges  "that 
work  was  begun  on  said  railroad  about  Octo- 
ber 1,  1895,  and  continued  by  said  contract- 
ors (Wescott  and  Mitchell)  In  the  towns  of 
Machlas  and  Jonesboro,"  upon  which  the  coun- 
ty commlssloneis  paid  to  the  railroad  company 
over  $22,000,  in  accordance  with  section  6  of 
chapter  91,  which  required  a  pro  rata  pay- 
ment by  the  county  upon  its  stock  when  the 
company  "shall  have  graded  any  section  of 
five  miles  of  its  line."  At  this  time  the  Une 
had  not  been  actually  and  finally  located,  but 
It  was  known  where  the  line  would  be  at  the 
place  of  this  work,  and  the  subsequent  loca- 
tion In  fact  is  identical  with  It  The  evidence 
shows  that  about  seven  miles  of  the  road  had 
been  graded  by  Wescott  and  Mitchell  under 
their  contract  prior  to  January  1,  1896,  and 
that  prior  to  that  time  the  contractors  bad  ex- 
pended in  the  grading  and  right  of  way  over 
$45,000,  and  incurred  liabilities  in  addition  of 
over  $3,000.  These  sums  Included  $25,000 
paid  J.  N.  Greene  In  accordance  with  section 
4,  c.  90,  Sp.  Laws  1895.  It  Is  in  evidence 
that  about  15  miles  of  road  in  all  within  the 
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«.-ounty  of  Washington  had  been  graded  at  the 
time  of  filing  this  bill. 

The  rights  of  the  parties  had  now  become 
fixed,  and,  If  the  contractors  had  proceeded 
with  the  construction  of  the  road,  the  corpo- 
ratl4»  would  have  been  entitled  to  receive, 
and  the  countr  bound  to  pay,  under  Its  sub- 
scription, tor  every  section  of  five  miles  grad- 
ed, the  pro  rata  amount  provided  for  In  sec- 
tion 6  of  chapter  91.  The  contract  of  Wescott 
and  Mitchell  described  the  line  as  running 
through  Robblnston,  Perry,  and  Pembroke,  to 
Dennysvllle,  although  no  actual  location  had 
then  been  made  by  the  directors.  They  un- 
doubtedly contemplated  locating  It  through 
those  towns,  and  In  March,  1896,  the  directors 
did  regularly  locate  the  line  through  those 
towns  to  Dennj^sviUe,  and  from  thence  to  tbe 
Maine  Central,  which  location  was  duly  ^- 
prored  by  the  railroad  commissioners. 

Meantime  Wescott,  one  of  the  contractors 
to  construct  the  road,  becoming  sick,  utterly 
refused  to  proceed  utider  the  contract  The 
railroad  company  then  had  the  right,  by  suit, 
to  recover  damages  for  breach  of  the  contract, 
and  the  county  commissioners  could  have  re- 
sorted to  a  suit  upon  their  bond.  But  all  par- 
ties desired  the  road  to  be  built.  These  suits 
would  not  have  accomplished  that  result.  In 
this  dilemma,  the  railroad  company  made  a 
new  contract  for  the  construction  with  James 
Mitchell  for  the  same  cost,  and  practlcallly  up- 
<m  the  same  terms  and  conditions,  who  gave 
a  bond  to  the  county  commissioners,  with  sure- 
ties satisfactory  to  and  approved  by  them,  for 
the  performance  of  his  contract;  and  this  sub- 
stituted contract  and  guaranty  was  accepted 
by  the  county  commlsslonerB  In  lieu  of  the 
first  contract  and  guaranty.  Under  the  new 
contract  and  guaranty  the  county  commission- 
ers and  the  railroad  company  had  reason  to  be- 
lieve that  the  actual  building  of  the  road  was 
assured.  It  could  make  no  difference  to  the 
county  by  whom  the  work  of  constmctlon  was 
done,  if  the  cost  was  not  Increased.  The 
Important  and  greatly-desired  object  was  to 
have  the  road  bnllt. 

It  was  not  necessary,  nor  could  It  be  ex- 
pected, in  a  great  enterprise  like  this,  involv- 
ing a  cost  of  over  $2,000,000,  that  the  rail- 
road company,  when  commencing  work, 
should  be  in  possession,  or  have  in  control, 
the  entire  amount  of  funds  necessary  to  com- 
plete the  work,  as  claimed  by  complainants. 
If  such  had  been  the  rule,  few  railroads 
would  have  been  built.  With  the  $500,000 
from  the  county,  and  such  subscriptions  as 
could  be  obtained  along  the  line  of  the  road, 
it  might  well  be  assumed  that  sufficient  bonds 
of  the  road  could  be  floated  as  the  funds  were 
needed  to  complete  it. 

Complainants  earnestly  contend  that  this 
change  of  contract  and  guaranty  was  unau- 
thorized, and  released  the  county  from  Its 
subscription.  The  objection  does  not  Impress 
us  as  valid.  On  the  contrary,  under  the  cir- 
cumstances of  the  case,  the  directors  acted 
wisely  in  making  a  new  contract  to  Insure  the 


constructlMi  of  the  road.  Instead  at  rsBorting' 
to  a  suit  for  damages  under  the  contract. 
The  commissioners  would  have  encountered 
the  same  practical  difficulty  In  a  suit  upon 
the  original  bond. 

Before  any  work  was  done  upon  that  portion 
of  the  line  between  Calais  and  Dennysvllle, 
the  directors  found  that  the  great  cost  of 
grading  this  road  through  Robblnston  and 
P«Ty  endangered  the  success  of  the  enter- 
prtee,  and  that  a  route  from  the  Bt  Croix, 
in  Calais,  through  Baring  and  Chaiiotte  to 
Dennysvllle,  could  be  graded,  at  a  sarlng  of 
at  least  $100,000,  without  Increasing  the  dis- 
tance, or  lessening  the  nsefnlneas  of  the  road 
as  a  through  line  to  the  Maine  OentraL  Tbey 
therefore  deemed  It  wise,  for  the  interest  of 
the  railroad,  the  county,  and  the  state,  to 
change  the  location  through  Robblnston  to 
one  through  Baring,  and  thenoe  to  Dennys- 
vllle, a  distance  of  about  20  miles.  No  change 
of  location  from  Dennysvllle  to  the  Maine 
Central,  a  distance  of  about  80  milea,  was 
contemplated  or  made.  Acconllngly  the  di- 
rectors abandoned  the  former  location  from 
Calais  to  Dennysvllle,  and  located  a  new 'line 
to  DennysTlIle,  through  Baring  and  (^tarlotte. 
This  location  commenced  at  the  St.  Croix  ft 
Penobscot  Ballroad,  in  Calais,  on  the  bank  of 
the  St  Croix  river,  at  a  point  about  five  miles 
westerly  of  the  eastern  terminus  of  the  St 
Croix  ft  Penobscot  Railroad;  thence  through 
Baring  and  Charlotte  to  Dennysvllle.  From 
the  point  begun  at  it  was  proposed  to  pan 
over  the  St  Croix  ft  Penobscot  Railroad  to  • 
station  in  the  populous  part  of  Calais  almost 
Identical  with  that  establlahed  by  the  <Higi- 
nal  location.  The  first  location  began  at  or 
near  the  southern  terminus  of  the  St  CtfAt 
road.  Mitchell,  the  contractor,  contzola  the 
St.  Croix  ft  Penobscot  and  the  charter  of  the 
Washington  County  Railroad  anthoriaed  con- 
solidation with  other  railroads.  The  utiUalBg 
of  the  St  Orolx  road  saved  the  buHdlng  of 
about  three  miles  of  new  road.  Thia  locatioD 
was  duly  approved  by  the  railroad  commis- 
sioners on  July  11,  1896,  and  by  the  connty 
commissioners  on  July  28,  1886.  This  -was  a 
substantial  compliance  with  the  charter  (Peo- 
ple V.  Holden,  82  la  98),  since  v^idi  time  about 
eight  miles  had  been  graded  upon  this  ne^  loca- 
tion before  IJie  filing  of  the  bllL 

It  is  strenuously  t»g;ed  by  the  complalnantB 
that  the  change  was  unauthorized;  tbat 
when  the  first  location  had  been  made  and 
approved,  the  delegation  to  the  railroad  cmn- 
pany  of  the  right  of  eminent  domain,  under 
the  charter,  had  been  exhausted;  and  ttiat  if 
the  railroad  should  be  constructed  oiioa  this 
line  under  purchase  of  the  right  of  way.  it  is 
such  a  deviation  as  absolves  the  county  from 
liability  under  its  subscription  to  stock. 

It  is  true  that  in  many  cases  the  exercise  of 
a  granted  iwwer  is  once  for  all.  But  aaide 
from  statute,  the  better  opinion  now  ia,  a«  to 
railroads,  that  the  exercise  of  the  right  of 
eminent  domain  is  not  exhausted  by  the  first 
location.    Railroads  are  ot  great  utility  to  tlk^ 
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bnslnees  of  a  community.  Tbey  generally  at- 
tract popnlatloa  and  new  IndnatrieB  along 
their  line,  and  to  meet  the  necessities  thus 
produced,  and  to  afford  greater  service  to  the 
people.  It  becomes  necessary,  from  time  to 
time,  to  have  enlarged  terminal  facilities,  new 
stations,  sidings,  etc.  These  needs  cannot  al- 
Tvays  be  foreseen,  and,  If  they  could,  it  might 
be  difficult  or  Impossible  to  raise  sufficient 
funds  to  provide  for  these  future  demands 
at  the  Inception  of  the  enterprise;  and  accord- 
ingly it  Is  now  held  that  the  right  of  eminent 
domain  continues  In  the  corporation,  unless 
limited  In  Its  charter,  to  meet  these  necessities. 
ElUot,  R.  R.  {  962;  Rand.  Em.  Dom.  {  U6; 
Hailroad  v.  Williams,  54  Pa.  St.  107;  Hag- 
ner  v.  KaUroad,  154  Pa.  St.  478,  25  Atl.  1082; 
Railroad  v.  Daniels,  IS  Ohio  St  396;  Prather 
y.  Railroad,  52  Ind.  42;  Railroad  t.  Wilson, 
17  m  123;  Peck  t.  Railroad,  101  Ind.  366. 

This  court  has  held  that  a  railroad  com- 
pany cannot  condemn  land  for  an  extension 
of  Its  road  after  the  time  limited  In  its  char- 
ter for  completing  the  road.  Peavey  v.  Rail- 
road, 30  Me.  501.  But  this  doctrine  is  not 
Inconsistent  with  the  right  of  a  railroad  com- 
jMDy  to  condemn  land  for  necessary  stations 
and  sidings  as  the  necessity  therefor  may 
arise.  But  the  matter  Is  regulated  In  this 
state  by  statute.  Rev.  St.  c.  61,  S  8,  relat- 
ing to  railroad  corporations  created  under  the 
g»keral  law,  provides  that  the  location  of  the 
route  shall  be  presented  to  the  railroad  com- 
mlsBloBeis,  and  also  filed  with  the  connty 
commlsBloness,  and  if  the  railroad  commi»- 
riMWfB  approve  the  location,  and  determine 
that  public  convenience  requires  It,  the  c<m> 
poratloB  may  proceed  with  the  construction, 
"bat  the  location  so  filed  shall  not  vary,  ex- 
cept to  av(rid  expense  of  construction,  from 
the  route  first  presented  to  said  board  of  com- 
mlssioiiers  unless  said  variation  Is  approred 
by  them."  This  section  is  made  a  part  of  the 
charter  of  the  Washington  County  Railroad. 
Under  it.  It  Is  obvious  that  there  is  a  variation 
from  the  original  location,  to  avoid  expense  of 
oomtniction,  which  in  this  case  could  be  made, 
■object  to  the  approval  of  the  railroad  com- 
missiooera.  As  this  section  applied  only  to 
corporatioBS  created  under  the  general  law, 
nnlesa  specially  referred  to  in  the  charter,  and 
as  many,  if  not  most,  of  the  large  roads  ex- 
isted under  special  charter,  the  legislature  in 
1803,  by  chapter  193,  authoriaed  any  railroad 
corporation,  under  the  direction  of  the  rail- 
road commlasionen,  to  make  any  changes  in 
the  location  deemed  necessary  or  expedient, 
and  for  this  purpose  they  were  authorleed  to 
purchase  or  condemn  lands  under  the  right 
of  eminent  dmnain.  While  this  statute  is  not 
in  terms  an  amendment  of  section  6  of  chap- 
ter 51,  It  relates  to  the  same  subject-matter, 
and,  being  in  pari  materia,  should  be  con- 
strued with  it  Collins  V.  Chase,  71  Me.  434. 
It  confers  the  same  authority  upon  chartered 
roads  that  was  previously  conferred  upon 
roads  organised  under  the  general  law.  It 
was  intended  to  cure  a  defect  In  the  statute. 


It  enlarges  the  rights  of  railroads  existing  by 
charter.  No  reason  is  perceived  why  its  bene- 
fits  should  not  be  shared  by  the  Washington 
Connty  Railroad.  The  reference  to  section 
6  in  the  charter  should  not  be  construed  to 
exclude  this  general  law.  State  v.  Chad- 
bourne,  74  Me.  508.  The  caae  of  State  v. 
Cleland,  68  Me.  258,  was  of  a  specific  grant, 
acting  upon  a  particular  thing.  Inuring  to  the 
benefit  of  a  single  IndividoaL  A  subsequent 
general  act  upon  the  same  subject-matter^ 
and  affecting  the  right  of  persons  generally, 
was  properly  held  not  to  repeal  or  modify 
the  first  act  But  this  principle  does  not  ap- 
ply in  this  case.  The  same  may  be  said  of 
County  of  Cass  y.  Gillett,  100  U.  S.  585. 

It  foHows  that  the  change  in  t&e  locatioi^ 
as  approved  by  the  raillroad  conunlssioners, 
was  anthorized  by  law.  All  the  provlslOBs 
of  law  were  complied  with  wUeh  were  nee- 
essary  to  render  it  valid. 

Such  change  did  not  release  the  county 
from  its  UaUllty  under  Its  original  sulMcrip- 
tlon  for  stock.  The  second  subscription  was 
unnecessary.  It  was  made  tcota  abundaogit 
caution,  but  It  did  not  change  or  Inralidate 
the  first  and  original  snhecrlptlon.  At  most. 
It  was  a  subfltltatlan  of  a  subscription  for 
one  already  in  force,  upon  which  the  county 
commisatooers  took  a  guaranty  to  secure  the 
building  of  the  road  under  the  new  contract 
and  was  within  the  power  of  the  county  com- 
misstoners,  and  binding  upon  the  county. 
It  neidier  »ilftrged  nor  changed  the  liabiUty 
which  the  county  by  tts  TOtea  authorized  Its- 
commtesioners  to  assume  for  it.  It  was  not 
a  new  execution  of  a  power  once  completely 
executed,  but  a  reaffirmance  of  a  former  act, 
done  by  consent  of  parties,  with  full  authori- 
ty from  the  county. 

It  must  be  rem«Bb»ed  that  the  charter 
was  for  a  road  from  the  St  Croix,  at  or  near 
Calais,  through  Washington  and  Hancock 
counties,  to  a  Junction  with  the  Maine  Cen- 
tral, upon  such  line  as  the  directors  should 
determine.  The  vote  of  the  county  was  to 
take  stock  in  a  road  to  be  built  under  this 
general  charter.  No  conditions  were  affixed 
to  the  yote,  and  none  can  be  implied,  excep>t 
as  stated  hi  the  charter.  The  subscription  by 
the  county  commissioners  was  without  condi- 
tion. No  route  had  then  been  determined  up- 
on. The  fact  that  the  directors  afterwards  lo- 
cated one  route  did  not  have  the  effect  of  a 
condition  subsequent  that  the  road  should  be- 
built  on  that  route,  so  far  as  the  subscriber 
for  stock  was  concerned;  and  the  change  to 
another  location  within  the  chartered  limits 
was  one  the  directors  had  a  right  to  make,  sub- 
ject to  ai^roval  by  the  railroad  oommlssloners. 

This  was  known  to  the  voters  when  they 
cast  thebr  ballots,  and  to  the  covmty  commis- 
sioners when  they  subscribed  for  stock.  If 
the  vote  or  subscription  had  been  upon  a  con- 
dition, the  subscriber  would  not  be  held  If 
the  condition  had  not  been  performed.  Rail- 
road V.  Brewer,  67  Me.  295.  But  here  there 
was  no  condition.    In  such  case  a  change  in 
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the  charter  does  not  rdleTe  the  subscriber 
(Dam  Co.  v.  Gray,  80  Me.  547);  nor  does  a 
change  or  extension  In  the  route  (RaUroad  Go. 
T.  Winchester,  13  AUen,  32;  Nugent  v.  Super- 
visors, 19  WaU.  242;  GantUlon  t.  Railroad, 
78  Iowa,  56,  42  N,  W.  613;  Bank  v.  Ctonoord, 
50  Vt  279;   Martin  v.  Hallroad,  8  Pla.  370). 

A  radical,  fundamental  change  In  the  char- 
acter of  the  original  enterprise  releases  the 
subscriber  for  stock  who  does  not  consent  to 
It  It  does  not  have  that  effect  If  consented 
to.  In  this  case  the  county,  through  its  coun- 
ty commissioners,  has  consented  to  the  chan- 
ged location,  as  shown  by  their  resubscrlptlon 
for  stock.  There  being  nothing  In  the  vote  of 
the  county  to  the  contrary,  the  county  commis- 
sioners had  authority  to  give  consent  But 
we  hold  the  change  was  not  of  that  radical 
and  fundamental  character  which  would  re- 
lieve a  nonconsentlng  stock  subscriber.  Moesen 
V.  Port  Washington,  37  Wis.  174. 

It  is  claimed  that  the  work  done  in  grading 
before  January  1,  1896,  was  done  before  loca- 
tion of  the  line,  which  might  be  located  else- 
where, and  therefore  It  cannot  be  treated  as 
work  upon  the  road,  within  chapter  91  of  the 
Special  Laws  of  1896.  But  it  was  evidently 
Imown  from  preliminary  surveys  where  the 
line  would  be  at  that  point,  and  the  actual  loca- 
tion subsequently  made  coincides  identically 
with  the  grading  done.  These  facts  must  be 
regarded  as  a  substantial  compliance  with  the 
statute  limitation  of  time  wlthdn  which  the 
work  of  construction  should  be  commenced.  A 
great  public  enterprise  like  this,  of  manifest 
Importance  to  Washington  county  specially, 
and  the  state  generally,  should  not  be  thwarted 
or  overthrown  by  the  court  upon  technical  and 
unimportant  grounds.  A  substantial  compli- 
ance with  the  requirements  of  the  charter  and 
the  laws  applicable  is  sufficient.  Such  is  the 
doctrine  of  the  courts. 

Bill  dismissed,  with  costs. 


DONNEIXT  V.  BOOTH  BROTHERS  & 

HURRICANE  ISLE  GRANITE  CO. 

{Supreme  Jndicial  Court  of  Maine.     March  23, 

1897.) 
Mastbr    aud  Servant  —  Xeoliobnoe  —  Fellow 

SbBVANT— ViCB  PbINCIPAL— DErBCTIVE  Ma- 

CHINERT— Exceptions — Verdict. 

1.  An  employer  whose  duty  it  la  to  provide 
reasonably  safe  appliances  cannot  escape  liabili- 
ty tor  his  negligence  by  employing  incompetent 
or  unsuitable  persons  to  discharge  it. 

2.  The  servant  is  not  required  to  take  the  risks 
of  carelessness  of  those  who  undertake  to  dis- 
diarge,  under  the  master's  directions,  the  mas- 
ter's duty  towards  lilm,  even  if  they  are  also  serv- 
ants of  the  same  master. 

3.  Held,  in  this  case,  that  the  plaintifTs  faijury 
resulted  from  the  breaking  of  a  detective  rope 
that  sustained  a  platform  on  whldi  he  was  at 
work,  which  shonfd  have  betn  discovered  t)efore 
it  was  used,  and  would  iiave  l>een  if  reasonable 
care  had  been  exercised  in  the  selection  of  the 
tackle;  and  that  the  neglect  in  this  respect  was 
not  that  of  a  fellow  servant,  but  was  a  failure 
on  the  part  of  the  defendants  to  use  the  necessary 
precautions  which  the  law  requires  of  the  mas- 
ter towards  his  servant. 


4.  Whether  a  parUcular  case  tails  within  the 
dnty  of  the  master  or  that  of  the  servants  as  such 
Is  a  mixed  question  of  law  and  fact,  to  be  sabmh- 
ted  to  the  jury,  as  to  the  tact,  under  legal  rules, 
and  its  determination  depends  upon  tlie  circum- 
stances of  the  case. 

5.  Held,  in  this  case,  that  it  was  the  duty  of  the 
defendants  to  use  reasonable  diligence  to  tUmish 
a  safe  platform  with  safe  appliances  for  its  sup- 
port. They,  through  their  vice  prindpai,  select- 
ed the  men  to  do  this  work;  men  not  shown  to 
be  suitable,  and  from  their  own  testimony  as  to 
the  faulty  appearance  of  the  rope  whidi  broke, 
observed  by  them  when  they  applied  it,  evidently 
unsuitable  men  to  be  intrusted  with  it  There 
was,  therefore,  both  negligence  in  the  selection 
of  agents  and  also  in  the  failure  to  Inspect  tlie 
gear  to  be  used. 

6.  Where  a  large  number  of  exceptions  to  a 
charge  consists  of  extracts  detached  from  their 
context,  held,  that  to  judge  of  the  instructions  ex- 
cepted to  the  whole  charge  must  be  examined. 

7.  The  court  will  not  disturb  a  verdict  upoo  the 
ground  of  excessive  damages  unless  it  very  dear- 
ly appears  to  be  excesrive  upon  any  view  <mC  tlie 
facts  which  the  jury  are  authorized  to  adopt 

(Official.) 

Exceptions  from  snpreitae  Judicial  court 
Knox  county. 

Action  by  Michael  Donnelly  against  the 
Booth  Brothers  &  Hurricane  Isle  Granite 
Company  to  recover  damages  for  personal  in- 
juries. There  was  a  verdict  for  plaintiff,  and 
defendants  move  for  new  trial,  and  bring  ex- 
ceptions.    Motions  and  exceptlona  ovuruled. 

W.  H.  Fogler  and  A.  A.  Beaton,  for  plain- 
tiff.    O.  E.  &  A.  S.  Litaefleld,  for  <i«.fffniii|trt« 

STROUT,  J.  Defendants  operated  a  gran- 
ite quarry  at  Long  Cove.  They  were  ship- 
ping granite  paving  blocks  by  a  schooner 
lying  at  a  wharf.  The  mode  of  loading  the 
blocks  on  board  waa  over  a  run  or  platform 
16  to  18  feet  long,  one  end  resting  upon  the 
wliarf,  and  the  other  supported  by  rigging  at- 
tached to  the  vessel's  throat  halyards.  This 
end  extended  to  the  fwrward  hatch,  and  was 
elevated  about  seven  feet  above  the  deck. 
The  paving  blocks  were  placed  in  a  car,  and 
pushed  over  rails  upon  this  run  or  platform, 
and  dumped  into  the  hold  of  the  vesseL  The 
plaintiff  was  in  the  employ  of  the  defendants 
as  a  common  laborer,  doing  such  vaiioas 
kinds  of  w(N-k  as  he  was  directed  to  do.  On 
September  29,  1894,  he  was  Injured,  while 
engaged  in  loading  paving  blocks  upMi  the 
schooner,  by  the  falling  of  the  ran  or  pUUfom 
upon  which  he  then  was  with  a  car  of  blodo, 
near  to  the  end  of  the  platform,  at  the  for- 
ward hatch.  The  fall  was  caused  by  the 
breaking  of  the  fore  throat  halyard,  which 
supported  the  right  end  of  the  platform  at 
the  hatch.  The  platform  and  loaded  car 
weighed  alwut  two  tons.  The  platform  had 
been  put  in  position  In  the  afternoon  of  the 
preceding  day,  and  fell  at  about  2  o'clock  on 
the  day  of  the  accident  While  in  position, 
some  thousands  of  paving  blocks  had  been 
loaded  into  the  vessel,  having  passed  over  this 
platform.  It  fell  with  the  last  load  on  the 
car.  James  M.  Smith  was  superintendent  of 
defendants'  works  at  LcHig  Cove,  had  the  gen- 
eral supervision  for  defendants  of  loading 
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ressels,  and  hired  and  discharged  the  men. 
The  platform  belonged  to  defendants,  and  In 
suspending  it  the  vessel's  halyards  were  used. 
It  was  put  up  on  this  occasion  by  direction 
of  Smith.  The  work  was  done  by  some  la- 
borers of  defendants,  called  from  their  work 
of  stowing  stone  posts  la  the  schooner,  aided 
by  some  of  the  crew  of  the  vessel.  These 
men  selected  the  ropes  used  from  a  quantity 
of  ropes  on  board.  PlaintlCF  had  nothing  to 
do  with  this,  but  after  the  platform  was  rig- 
ged in  place  he  was  directed  by  Smith  to  help 
load  the  blocks  on  board,  and  was  so  engaged 
when  the  accident  occm:red.  He  had  no 
knowledge  of  the  condition  of  the  ropes  which 
suspended  the  platform.  That  Mr.  Smith,  in 
all  matters  connected  with  the  loading  of  the 
vessel,  stood  in  the  place  of  defendants,  and 
represented  them  as  a  vice  principal,  is  abun- 
dantly proved.  Any  negligence  of  his,  there- 
fwe,  in  regard  to  duties  resting  upon  defend- 
ants, is  in  law  their  negUgence.  There  is  no 
claim  that  any  want  of  care  on  the  part  of 
plaintiff  contributed  to  the  accident  Dubev. 
City  of  Lewiston,  83  Me.  217, 22  AU.  112;  May- 
hew  V.  Mining  Co.,  76  Me.  108, 109.  The  only 
Issue  presented  was  whether  the  defendants 
were  guilty  of  negligence  in  securing  the  plat- 
form and  the  selection  of  gear;  or  whether, 
U  there  was  any  negligence,  it  was  that  of  a 
feUow  servant  of  the  plaintiff,  for  which  de- 
fendants were  not  responsible. 

The  defendants  nmde  six  requests  of  the 
presiding  Judge  for  instructions,  which  were 
not  given  in  terms,  and  have  taken  twenty- 
two  exceptions  to  the  charge,  consisting  of  de- 
tached extracts  therefrom.  The  whole  charge 
Is  reported  as  part  of  the  exceptions. 

The  duty  of  a  master  to  his  servant  in  fur- 
nishing machinery  or  appliances  for  the  work 
has  been  repeatedly  stated  by  this  court.  In 
BuzzeU  V.  Laconia  Co.,  48  Me.  116,  it  is  said: 
"It  is  the  duty  of  every  employer  to  use  all 
reasonable  precautions  for  the  safety  of  those 
In  his  service.  He  should  provide  them  with 
suitable  machinery,  and  see  that  it  is  kept 
in  a  condition  which  shall  not  endanger  the 
safety  of  the  employed.  If  the  employer 
knowingly  make  use  of  defective  and  unsafe 
machinery,  when  an  Injury  is  done  to  a  serv- 
ant ignorant  of  its  conditions  and  in  the 
exercise  of  ordinary  care,  he  should  compen- 
sate the  person  thus  Injured.  •  •  •  Tb.0 
superior  intelligence  and  determining  will  of 
the  master  demand  vigilance  on  his  part  that 
his  servants  shall  neither  wantonly  nor  negli- 
gently be  exposed  to  needless  and  unnecessary 
perlL  •  ♦  •  The  same  reasoning  which 
shows  that  the  machinery  and  other  instru- 
ments of  labor  should  be  safe  would  demand 
that  the  bridges  used  in  passing  from  one  part 
of  the  premises  to  another,  or  the  ladders  used 
in  ascending  to  or  descending  from  labor,  and 
that  the  passageways  in  the  premises  of  the 
employer  and  within  the  precincts  of  the  place 
where  the  labor  is  to  be  done,  should  be  safe 
and  convenient."  In  Dixon  v.  Bankln,  14  Ct. 
Sess.  Cas.  420,  cited  with  approval  by  this 


court  In  same  case,  supra,  It  is  said:  "The 
master  of  men  In  dangerous  occupations  la 
bound  to  provide  (or  their  safety.  This  ob- 
ligation extends  to  furnishing  good  and  suffi- 
cient apparatus,  and  keeping  the  same  In  good 
condition."  And  in  HuB  v.  HaU,  78  Me.  118, 
3  Atl.  39,  the  court  said:  "To  render  the  mas- 
ter liable,  It  must  appear  that  he  knew,  or 
from  the  nature  of  the  case  ought  to  have 
known,  of  the  unfitness  of  the  means  of  la- 
bot  furnished  to  the  servant,  and  that  the 
servant  did  not  know  or  could  not  reasona- 
bly be  held  to  have  known  of  the  defect." 

And  In  Shanny  v.  Androscoggin  Mills,  66 
Me.  425,  it  is  said  that:  "The  employer  pro- 
vides the  means  of  carrying  on  the  business, 
and  as  a  matter  of  course  he  assumes  the  re- 
sponsibility that  his  work  shall  be  done  with 
due  care;  and,  as  the  responsibility  continues 
so  long  as  the  means  are  used,  so  must  the 
same  care  be  exercised  in  keeping  the  requir- 
ed means  in  the  same  safe  condition  as  at 
first" 

In  a  late  case  In  New  Jersey  (Comben  v. 
Stone  Co.;  1897),  reported  in  36  Atl.  473,  aftn 
stating  the  general  principle,  the  court  says: 
"The  master  is  responsible  for  the  negligence 
of  any  agent  whom  he  may  select  to  per- 
form this  duty  for  him  If  the  agent  fails  to 
exercise  reasonable  care  and  skill  In  Its  per- 
formance." See,  also,  Ballroad  Co.  v.  Ross, 
112  U.  S.  390,  5  Sup.  Ct  184. 

And  in  cases  like  Kelley  v.  Norcross,  121 
Mass.  508,  where  it  was  held  that  if  "the  mas- 
ter does  not  undertake  the  duty  of  furnishing 
or  adapting  the  appliances  by  which  the  work 
is  to  be  performed,  but  this  duty  is  Intrusted 
to  or  assumed  by  the  workmen  themselves, 
within  the  scope  of  their  employment  he  is  ex- 
empt from  responsibility,  If  suitable  materials 
are  furnished  and  suitable  workmen  are  em- 
ployed by  him,  even  if  they  negligently  do 
that  which  they  then  undertake,"  the  ex- 
emption fails  if  "suitable  workmen"  are  not 
employed.  Here,  common  laborers,  engaged 
In  stowing  stone  posts  in  the  schooner,  were 
charged  with  the  duty  of  seciu±ig  the  plat- 
form, and  allowed  to  select  the  gear,  without 
instruction,  and  there  is  no  evidence  that  they 
possessed  the  requisite  skill,  intelligence,  or 
care,— a  fact  to  be  shown  by  the  defendants. 
If  they  would  escape  responslbillly.  The  law 
will  not  allow  an  employer,  whose  duty  it  is  to 
provide  reasonably  safe  appliances,  to  escape 
liability  by  employing  Incompetent  or  unsuita- 
ble persons  to  discharge  it  But  in  the  case 
last  cited  the  court  say:  "The  servant  is  not 
required  to  take  the  risks  of  the  carelessness 
of  those  who  undertake  to  discharge,  under 
the  master's  direction,  the  master's  duty  to- 
wards him,  even  if  they  are  also  servants  of 
the  same  master."  Ford  v.  RaUroad,  110 
Mass.  260.  See,  also,  McKlnnon  v.  Norcross, 
148  Mass.  536,  20  N.  E.  183.  When  the  selec- 
tion of  materials  or  construction  of  the  appli- 
ances to  the  business  Is  such  that  it  may 
properly  be  left  to  the  workmen  in  their  capac- 
ity as  workmen,  and  within  the  scope  of  theh: 
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employment,  and  K  Is  so  left  by  the  master, 
he  Is  relieved  from  responsibility  for  their  neg- 
ligence, as  in  the  case  of  a  mason  or  carpenter 
building  a  house,  where  in  the  progress  of  the 
work  a  staging  is  being  frequently  changed  or 
enlarged.  Whether  a  particular  case  falls 
within  the  duty  of  the  master  or  that  of  the 
servants  as  such  is  a  mixed  question  of  law 
and  fact,  to  be  submitted  to  the  jury,  aa  to  the 
fact,  under  legal  rules,  and  its  determination 
depends  upon  the  circumstances  of  the  case. 
Arkerson  y.  Dennison,  117  Mass.  412;  Mc- 
Glnty  V.  Reservoir  Co.,  165  Mass.  187,  29  N.  B. 
610. 

This  question  was  submitted  to  the  Jury  un- 
der suitable  instructions,  and  they  found  that 
the  rigging  of  the  platform  and  selection  of 
gear  was  within  the  duty  of  the  master,  and 
not  within  that  of  the  servants  in  their  capacity 
aa  servants. 

Upon  this  finding  of  fact  it  was  the  duty  of 
defendants  to  use  reasonable  diligence  to  fur- 
nish a  safe  platform  with  safe  appliances  for 
its  support  They,  through  their  vice  princi- 
pal. Smith,  selected  the  men  to  do  this  work; 
men  not  shown  to  be  suitable,  and  from  their 
own  testimony  as  to  the  faulty  appearance  of 
the  roi)e  which  broke,  observed  by  them  when 
they  applied  it,  evidently  unsuitable  men  to 
be  intrusted  with  It.  There  was,  therefore, 
both  negligence  In  the  selection  of  agents  and 
also  in  the  failure  to  inspect  the  gear  to  be 
used. 

It  is  claimed  that  the  rigging  of  the  platform 
was  ordinarily  done  by  the  fellow  servants  of 
the  plaintiff.  If  that  be  true,  the  duty  to  fur- 
nish safe  appliances  resting  upon  defendants, 
It  will  not  relieve  them  troca  liability.  They 
must  discharge  their  duty  in  the  premises. 
Negligence,  however  often  repeated,  will  not 
ripen  into  an  excuse  for  a  neglect  from  which 
injury  results. 

An  application  of  these  principles  shows  that 
an  the  requested  Instructions  were  properly 
refused. 

It  will  serve  no  useful  purpose  to  consider 
specifically  the  exceptions  to  the  charge.  They 
consist  of  extracts  detached  from  their  con- 
text, and  nearly  all  of  them  relate  to  the  ques- 
tion whether  it  was  the  duty  of  defendants  to 
furnish  the  run  and  gear  in  a  reasonably  safe 
condition,  or  whether  the  workmen,  as  such, 
had  rightful  authority  to  select  from  materials 
furnished  by  defendants,  and  thus  exempt  the 
defendants  from  responsibility  for  their  negli- 
gence. 

To  judge  of  the  instructions  excepted  to,  the 
whole  charge  must  be  examined. 

James  M.  Smith  stated  fully  his  duties  and 
authority  at  Long  Cove  under  his  employ- 
ment by  the  defendants.  It  was  a  question  of 
law  whether  he  ocoopled,  as  to  the  plaintiff, 
the  position  of  vice  principal,  or  was  a  fellow 
servant  with  plaintiff.  The  court  instructed 
the  Jury  that  he  was  a  vice  principal,  and 
stood  In  place  of  the  defendants,  and  his  acts 
or  omissions  were  those  of  the  principal. 
There  can  be  no  doubt  tbat  upon  the  evidence 


in  the  case  this  instruction  was  correct.  Tbe 
argument  of  defendants  that  the  question  vras 
submitted  to  the  jury  Is  not  well  taken;  but, 
if  it  was  submitted  to  them,  the  defendants 
cannot  complain,  as  the  Jury  decided  it  correct- 
ly. The  Important  question— whether  tbe 
erecting  and  support  of  the  run.  Including  tbe 
selection  of  the  gear,  was  within  the  duty  of 
the  principal,  or  that  of  the  wwkmen,  as  a 
part  of  their  work  as  servants  or  worlcmen — 
was  suitably  presented  to  the  Jury,  coupled 
with  the  correct  rule  of  law  tbat  in  the  form^ 
case  any  negligence  would  be  tbat  of  defend- 
ants, and  in  the  latter  it  would  be  that  of  a. 
fellow  servant,  for  which  the  principal  woald 
not  be  responsible.  This  instruction  was  as 
favorable  to  defendants  as  could  be  required. 
Arkerson  v.  Dennison,  117  Mass.  412. 

We  have  carefully  examined  the  charge,  and 
find  that  it  presented  the  legal  questions  In- 
volved clearly  and  appropriately,  and  fully 
preserved  all  the  rights  of  the  defendants. 
Tbe  exceptions  must  be  overruled. 

Upon  the  motion.  Tbe  Jury  found  that  tlie 
duty  of  placing  and  securing  the  run,  indod- 
Ing  the  selection  of  suitable  gear,  rested  upon 
the  defendants,  and  was  not  within  the  ordi- 
nary duty  of  the  workmen,  aa  workmen,  and 
that  when  the  plaintiff  was  directed  by  James 
M.  Smith,  the  defendants'  alter  ego,  to  work 
upon  that  stage,  it  was  held  out  to  him  by  the 
defendants  as  a  reasonably  safe  structure  for 
him  to  labor  upon,  and  that  he  had  the  right 
to  BO  regard  it;  that  it  was  in  fact  unsafe,  and 
that  the  defendants  were  negligent  in  the  ae- 
lection  of  gear  which  they  ought  to  have 
Imown,  and  with  the  exercise  of  reasonaUe 
diligence  would  have  known,  was  Insufficient, 
and  that  In  consequence  the  plaintiff  was  in- 
jured. We  think  the  evidence  Justified  these 
findings.  Atkins  v.  Field,  89  Me.  288,  38  AO. 
876. 

That  the  rope  which  broke  was  insufficient. 
Is  undoubted.  "Res  ipsa  loquitur."  That  it 
appeared  to  be  old,  weather-beaten,  and  of 
doubtful  strength,  was  seen  by  Peter  Smith, 
one  of  the  men  who  helped  rig  the  run.  He 
says:  "I  see  the  rope  was  kind  of  poor,  and 
so  I  took  a  piece  of  warp,  and  went  np  and 
made  It  so  safe  that  it  was  safe  for  anybody 
to  go  up.  They  appeared  to  be  old.  old  rope, 
or  part  of  it."  After  it  broke,  he  examined 
it,  and  he  says:  "I  should  think,  by  the  looks 
of  it,  the  rope  had  been  poor.  I  didn't  open 
the  rope  to  see,  but  I  should  Judge  it  was 
poor."  Jones,  a  witness  for  defendants,  say* 
he  untwisted  the  rope,  and  "It  was  weather^ 
beaten  some";  did  not  look  new.  Dwyer,  an- 
other of  defendants'  witnesses,  says  he  exam- 
ined the  rope  after  the  accident,  and  "found 
the  rope  looking  vary  weather-beaten  on  tbe 
outside.  I  unlaid  It,  and  found  it  was  all 
bright  inside."  "Probably  two-thirds  of  the 
rope  was  good  rope."  He  says  he  should  Judge 
"it  would  hold  up  a  ton  easy  enough."  He 
says  the  run  and  car  and  load  of  psvlng 
"didn't  weigh  over  two  tons,"  in  his  opinion. 
He  also  says:    "\nien  a  car  has  got  a  hun- 
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dred  paving  In  It,  It  Is  pretty  heavy,  and  run- 
ning It  out  on  the  end  of  the  stage  brings  a 
heavy  strain  on  the  tackle,  of  course,  and 
when  It  Is  dumped  It  rises  about,  well,  six  or 
eight  Inches.  That,  of  coui-se,  would  cause  a 
chafing  In  the  upper  block."  He  also  says 
that  the  rope  would  not  chafe  if  the  block  was 
In  good  running  order.  It  la  apparent  that  to 
sustain  such  a  strain  as  was  put  upon  this 
tackle  required  the  use  of  thoroughly  sound 
rope  of  sufficient  size,  and  it  cannot  be  doubt- 
ed that  a  reasonably  careful  examination  of 
this  rope  before  it  was  attached  to  the  run 
■would  have  shown  Its  inaufflclency-  The  fact 
that  it  sustained  the  strain  till  the  last  load 
Is  immaterial.  No  unusual  strain  is  shown  at 
this  time.  It  was  evidently  a  weak  rope  at 
the  beginning,  gradually  growing  weaker  with 
each  load  upon  it,  until  its  tensile  strength  for 
the  load  upon  It  utterly  failed. 

We  are  satisfied  with  the  finding  that  the 
defendants'  duty  required  them  to  use  reason- 
able care  in  the  erection  and  maintenance  of 
the  run  and  the  selecdon  of  suitable  gear  for 
tliat  purpose,  and  that  this  duty  was  not  proj)- 
erly  discharged  by  them;  and  for  the  conse- 
quences of  this  neglect  they  are  legally  re- 
sponsible to  the  plaintiff. 

While  the  damages  are  large,  we  cannot  say 
that  they  are  so  excessive  as  to  require  us  to 
disturb  the  verdict.  At  the  plalntlfrs  age,  en- 
tire recovery  cannot  be  aa  certainly  predicated 
as  It  might  be  in  a  younger  person.  His  pain 
and  suffering,  which  was  an  element  of  dam- 
age, It  is  difficult  to  compensate  for  In  money 
by  any  definite  rule  of  computation.  Much 
Is  left  to  the  good  Judgment  of  the  jury. 
There  is  a  conflict  In  the  testimony  aa  to  the 
extent  of  plaintiff's  recovery  and  his  ability  to 
labor.  The  Jury  saw  and  heard  the  witnesses, 
and  were  in  a  better  position  to  determine  the 
exact  facts  than  the  court  can  be,  and  we  are 
reluctant  to  disturb  a  verdict  upon  this  ques- 
tion unless  it  very  dearly  appears  to  be  excess- 
ive upon  any  view  of  the  facte  which  the  Jury 
were  authorized  to  adopt.  Such  is  not  the  caae 
here,  and  the  entry  must  be: 

Motions  and  exceptions  overruled. 


STTATB  V.  WEBBER. 

(Supreme  Judicial  Court  of  Maine.     March  17, 

1897.) 

Criminal  Law— VEiinicT— Jubt— Praotick. 

1.  In  the  case  of  a  misdemeanor  the  jury  agreed 
'dnring  the  recess  of  the  court,  and  were  allowed 
to  separate  after  sealing  up  their  verdict.  At 
the  next  sewioa  of  the  court  their  verdict  was 
presented,  indorsed  on  the  indictment  in  a  sealed 
wrapper  as  follows:  "Guilty  as  charged  in  the 
indictment.     Samuel  Stront,  Foreman."     In  re- 

3101)86  to  the  nsual  inquiry  and  request  from  the 
erk,  tiie  jury  rendered  their  verdict  of  gmlty 
orally  in  open  court,  and  the  sealed  verdict  was 
also  affirmed  in  tise  usual  manner.  Held,  that  the 
written  verdict,  though  abbreviated  in  form,  be- 
ing indorsed  on  the  indictment,  could  only  refer 
to  the  respondent  therein  named. 

2.  It  is  unnecessary  to  determine,  however, 
-whether  this  form  should  be  deemed  "substantial- 


ly equivalent"  to  the  form  prescribed  hi  the 
Anonymous  Case,  63  Me.  590.  It  was  sufficient 
to  prove  beyond  a  doubt  that  before  separatmg 
the  jury  arrived  at  the  same  result  which  they 
afterwards  announced  in  open  court,  and,  aided 
by  the  oral  delivery,  it  was  properly  accepted  by 
the  court 
(Official) 

Exceptions  from  supreme  Judicial  coort,  Sag- 
adahoc county. 

Oilman  H.  Webber  was  convicted  of  main- 
taining a  llqor  nuisance,  and  excepts.  Excq>- 
tions  overruled. 

Grant  Rogers,  Co.  Atty.,  for  the  State.  O.  D. 
Newell,  for  defendant 

WHITEHOUSE,  J.  Thte  was  an  Indictment 
for  maintaining  a  liquor  nuisance.  At  the 
usnal  hour  of  adjournment  In  the  afternoon 
the  Jury  were  deliberating  upon  their  verdict, 
and  were  directed  by  the  court  to  seal  it  up 
when  they  had  agreed,  suitable  blanks  being 
furnished  to  the  officer  in  attendance  for  that 
purpose.  The  Jury  agreed,  and  separated  in 
the  evening.  The  next  morning  they  came 
Into  court,  and  in  response  to  the  usual  In- 
quiry and  request  from  the  clerk  stated  "that 
they  had  no  sealed  verdict  other  than  what 
appeared  on  the  indictment,  which  was  in  a 
sealed  wrapper,  with  the  following  written  at 
the  bottom  of  the  indictment,  to  wit:  "Guilty 
as  cliarged  in  the  indictment  Samuel  Strout, 
Foreman." 

Thereupon  the  Jury  rendered  their  verdict 
of  guilty  orally  In  open  court,  and  the  verdict 
of  "guilty  aa  ctiarged  in  the  indictment,"  seal- 
ed up  by  the  Jury  before  separating,  was  af- 
firmed In  the  usual  maimer  by  direction  of  the 
court  To  this  direction  that  the  verdict  be 
affirmed  the  respondent  took  exception. 

In  the  view  of  this  question  which  has  uni- 
formly prevailed  in  the  courts  of  Massachu- 
setts, the  only  purpose  or  effect  of  the  written 
verdict,  signed  and  sealed  up  by  the  Jury,  is  to 
afford  conclusive  evidence  that  the  oral  ver- 
dict delivered  In  open  court  is  substantially 
the  same  aa  the  result  recorded  in  the  written 
form,  and  that  the  Jury  were  not  influenced  In 
arriving  at  their  oral  verdict  by  anything  that 
occurred  after  their  separation.  It  is  accord- 
ingly settled  In  that  state  that  the  delivery  of 
the  verdict  by  the  foreman  of  the  Jury  by 
word  of  mouth  hi  the  presence  of  the  court  Is 
an  Indispensable  safeguard  In  all  criminal 
cases.    Com.  v.  Tobin,  126  Mass.  203. 

But  a  different  view  has  l>een  adopted  by 
our  court  In  the  Anonymous  Case,  reported 
In  63  Me.  690,  the  conclusion  Is  reached,  after 
careful  advisement  that  in  any  criminal  case, 
where  the  offense  is  not  punishable  by  impris- 
onment for  life,  the  presiding  Judge  may  au- 
thorize the  Jury  to  seal  up  their  verdict,  and 
separate  during  an  adjournment  of  the  court, 
and  have  it  opened,  read,  and  affirmed  at  the 
coming  in  of  the  court,  with  the  same  effect 
as  if  pronounced  orally;  and  for  this  purpose 
a  verdict  signed  by  the  foreman  in  the  form 
there  prescribed,  or  in  any  other  substantially 
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equivalent  form,  is  declared  to  be  sufDdent 
In  State  y.  McCormlck,  84  Me.  566,  24  AtL 
938,  this  conclusion  Is  reaffirmed,  and  the 
practice  of  requiring  an  oral  verdict  in  addi- 
tion to  the  sealed  one  declared  to  be  a  matter 
of  form,  rather  than  of  substance.  Either 
course  is  there  said  to  be  legal. 

In  the  case  at  bar  both  methods  appear  to 
have  been  observed. 

The  written  verdict  was  not  the  simple  word 
"guilty"  on  a  separate  paper  bearing  no  sig- 
nature, as  in  State  v.  McCormlck,  supra.  It 
was  indorsed  on  the  Indictment  Itself,  and 
duly  authenticated  by  the  signature  of  the 
foreman  of  the  Jury.  It  was  returned  In  a 
sealed  wrapper,  and  evidently  brought  to  the 
attention  of  the  court  before  the  oral  verdict 
was  delivered.  By  direction  of  the  court  the 
written  verdict  was  then  affirmed.  A  double 
safeguard  against  mistake  was  thus  secured. 
The  written  verdict,  though  abbreviated  in 
form,  being  Indorsed  on  the  Indictment,  could 
only  refer  to  the  respondent  therein  named. 
No  other  party  to  that  proceeding  could  be 
found  "guilty  as  charged  in  the  Indictment" 
It  Is  tmnecessary  to  determine,  however, 
whether  this  form  should  be  deemed  "sub- 
stantially equivalent"  to  the  form  prescribed 
by  our  court  In  63  Me.  590,  and  be  held  suffi- 
cient as  a  written  verdict  without  the  aid  of 
the  oral  delivery.  It  was  sufficient  to  prove 
beyond  a  doubt  that  before  separating  the 
jury  arrived  at  the  same  result  which  they 
afterwards  orally  announced  in  open  court, 
and  it  Is  more  regular  and  satisfactory  than 
the  form  sustained  under  like  circumstances 
in  the  case  of  a  misdemeanor  in  Com.  v.  Car- 
rlngton,  116  Mass.  37. 

Exceptions  overruled. 


STATE  V.  CARKIN. 
(Supreme  Judicial  Ckinrt  of  Maine.    April  3, 

1897.) 
EuBEZZLBMBiTT— Indictment— SuFFiciENOT. 
An  indictment  for  embezzlement  ia  insufiS- 
dent  which  simply  charges  that  the  defendant 
did,  by  virtue  of  bis  office  and  employment,  have, 
receive,  and  take  into  his  possession  certain  mon- 
ey to  a  large  amount,  and  does  not  charge  that 
the  defendant  embezzled  or  fraudulently  convert- 
ed such  money,  or  any  money,  to  his  own  use. 
Such  a  material  omission  in  an  indictment  that 
fails  to  express  the  gravamen  of  the  crime  of  em- 
bezzlement cannot  be  supplied  by  intendment. 
(Official.) 

Exceptions  from  supreme  Judicial  court, 
Knox  county. 

Frank  B.  Oarkin  was  convicted  of  embez- 
Blement,  and  excepts.    Exceptions  sustained^ 

Indictment 

"State  of  Maine. 
"Knox— ss.: 

"At  the  supreme  Judicial  court,  began  and 
holden  at  Rockland,  within  and  for  the  comity 
of  Knox,  on  the  second  Tuesday  of  March,  in 
the  year  of  our  Lord  one  thousand  ^ght  bun- 
dred  and  ninety-two. 


"The  grand  Jurors  for  said  state  upon  theli 
oath  present  that  Frank  E.  (Parkin,  of  Appleton, 
In  the  said  county  of  Knox,an  the  1st  day  of  I>e- 
cember,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-seven,  at  Appleton,  in 
said  county  of  Knox,  being  then  and  there  an 
officer,  to  wit  the  treasurer  and  collector  of  the 
town  of  Appleton,  aforesaid,  the  said  town  of 
Appleton  being  then  and  there  a  municipal  cor- 
poration duly  and  legally  organized  and  estab- 
lished under  and  by  virtue  of  the  laws  of  tbe 
state  of  Maine,  the  said  Frank  E.  Oarkin  not  be- 
ing then  and  there  an  apprentice  to  the  said 
town  of  Appleton,  a  municipal  corporation  or- 
ganized and  established  as  aforesaid,  nor  a  per- 
son under  the  age  of  sixteen  years,  did  tbeo 
and  there,  by  virtue  of  his  said  office  and  em- 
ployment have,  receive,  and  take  into  his  pos- 
session certain  money,  to  a  large  amount  to 
wit  to  the  amount  of  thirteen  hundred  and 
sixty-five  dollars,  and  of  the  value  of  thirteen 
hundred  and  sixty-five  dollars,  of  the  property 
and  money  of  the  said  town  of  Appleton,  a 
municipal  corporation  organized  and  establish- 
ed as  aforesaid,  the  said  Frank  E.  Carkin's 
said  employer,  whereby,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the 
said  Frank  E.  Oarkin  is  deemed  to  have  cona- 
mltted  the  crime  of  larceny. 

"And  so  the  jurors  aforesaid,  upon  tbeir 
oath  aforesaid,  do  present  and  say  that  the 
said  Frank  E.  Oarkin  then  and  there  in  man- 
ner and  form  aforesaid,  the  said  money  of  the 
property  of  the  said  town  of  Appleton,  a  mn- 
nlclpai  corporation  organized  as  aforesaid,  the 
said  Frank  E.  Oarkin's  said  employer,  from 
the  said  town  of  Appleton,  a  munidiMl  cor- 
poration organized  as  aforesaid,  feloniously 
did  steal,  take,  and  cany  away,  against  the 
peace  of  said  state,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

"The  Jurors  for  said  state  upon  their  oath 
do  further  present  that  Frank  E.  Oarkin,  of 
Appleton,  In  said  county  of  Knox,  on  the  1st 
day  of  December  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-seven,  at 
Appleton,  in  said  county  of  Knox,  was  then 
and  there  an  officer,  to  wit,  the  treasurer  and 
collector  of  the  town  of  Appleton,  said  town 
of  Appleton  then  and  there  being  a  municipal 
corporation  Incorporated  and  duly  and  legally 
established  and  organized  and  existing  as  a 
municipal  corporation  under  and  by  vlrtae  of 
the  laws  of  the  state  of  Maine;  he,  the  said 
Frank  E.  Carkin,  not  being  then  and  there 
an  apprentice  to  the  said  town  of  Appleton. 
nor  a  person  under  tbe  age  of  sixteen  years, 
did  then  and  there,  by  vh^e  of  his  said  office 
as  treasurer  as  aforesaid,  and  while  he  contin- 
ued and  was  employed  in  his  said  office  as 
treasurer  as  aforesaid,  have;  receive,  and  take 
into  his  possession  certain  money  to  a  large 
amount  to  wit  to  the  amount  of  thirteen  hun- 
dred and  seventy-five  dollars,  and  of  the  value 
of  thirteen  hundred  and  seventy-five  dollars, 
of  the  goods,  property,  and  money  of  the  said 
town  of  Appleton,  then  and  there  unlawfully, 
fraudulently,  and   feloniously   did  embeole^ 
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and  convert  to  his  own  use,  without  the  con- 
Bent  of  the  said  town  of  Appleton. 

"Whereby,  and  by  force  of  the  statute  In 
such  case  made  and  provided,  the  said  Frank 
E,  Carkln  is  deemed  to  liave  committed  the 
crime  of  larceny. 

"And  so  the  Jurors  aforesaid,  upon  their 
oath  aforesaid,  do  present  and  say  that  the 
said  Frank  E.  Carkln,  on  said  1st  day  of  De- 
cember, In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-seven,  at  Appleton 
aforesaid,  in  the  county  of  Knox  aforesaid,  in 
manner  and  form  aforesaid,  the  said  money, 
the  property  of  the  said  town  of  Appleton, 
from  the  said  town  of  Appleton,  feloniously 
did  steal,  take,  and  carry  away,  against  the 
peace  of  said  state,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provid- 
ed." 

W.  R.  Prescott,  Co.  Atty.,  for  the  State.  W. 
H.  Fogler,  for  defendant. 

WHITEHODSE,  J.  This  is  an  indictment 
against  the  respondent,  as  "treasurer  and  col- 
lector" of  the  town  of  Appleton,  in  which 
there  is  an  apparent  attempt  to  charge  him 
with  the  crime  of  embezzlement.  The  defend- 
ant filed  a  general  demurrer,  wtilcb  was  over- 
ruled by  the  presiding  Justice,  and  the  case 
comes  to  this  court  on  exceptions  to  this  rul- 
ing. 

This  indictment  is  based  on  section  7  of 
cibapter  120  of  the  Revised  Statutes,  and  con- 
tains two  counts. 

In  the  first  coimt  it  is  alleged  that  the  de- 
fendant was  "an  officer,  to  wit,  the  treasurer 
and  collector,  of  the  town  of  Appleton,"  and 
that  by  "virtue  of  his  said  office  and  employ- 
ment he  did  then  and  there  have,  receive,  and 
take  into  his  possession  certain  money  to  a 
large  amount,  to  wit,  to  the  amount  of  $1,365, 
of  the  property  and  money  of  said  town."  It 
will  be  observed,  however,  that  here  there  Is 
not  only  an  omission  to  specify  whether  he  re- 
ceived this  money  in  his  capacity  as  treas- 
urer, or  by  virtue  of  his  office  as  collector, 
but  there  is  an  entire  absence  of  any  aver- 
ment whatever  that  he  embezzled  or  fraudu- 
lently converted  to  bis  own  use  either  this 
money  or  any  other. 

This  count,  therefore,  wholly  fails  to  charge 
him  with  a  crime  by  embezzling  money,  but 
only  credits  him  with  the  performance  of  an 
official  duty  in  receiving  it. 

The  second  count,  like  the  first,  avers  that 
be  "was  then  and  there  an  officer,  to  wit,  the 
treasurer  and  collector  of  the  town  of  Apple- 
ton,"  but  avers  that  he  "did  then  and  there, 
by  virtue  of  his  said  office  as  treasurer,  •  •  • 
have,  receive  and  take  into  his  possession  cer- 
tain money  to  a  large  amount,  to  wit,  to  the 
amount  of  ?1,375,  •  •  •  of  the  goods  and 
money  of  the  said  town  of  Appleton,  then  and 
there  unlawfully,  fraudulently,  and  felonious- 
ly did  embezzle  and  convert  to  his  own  use, 
without  the  consent  of  the  said  town  of  Ap- 
pleton."   Here  was  an  evident  attempt  on  the 


part  of  the  pleader  to  introduce  the  indispensa- 
ble averment  of  a  fraudulent  conversion,  but 
by  an  inadvertent  change  In  the  order  of  the 
several  clauses  of  the  sentence  above  quoted, 
and  the  omission  to  state  the  object  of  the 
verb  "embezzle  and  convert,"  he  again  failed 
to  charge  that  the  respondent  fraudulently 
converted  the  money  which  he  had  taken  into 
his  possession  by  virtue  of  his  office  as  treas- 
urer, or  any  other  money  or  thing  whatsoever. 

While  it  is  undoubtedly  true,  as  observed  by 
Mr.  Bishop  (1  Cr.  Proc.  g  358),  that  "sound 
sense"  should  be  consulted,  to  the  "disregard 
of  captious  objections,  in  looking  for  the 
meaning  of  the  allegations  in  the  indictment,'* 
it  is  the  ophilon  of  the  court  that  such  a  mate- 
rial omission  as  Is  found  in  this  case  in  the 
language  employed  to  express  the  gravamen 
of  the  crime  of  embezzlement,  ought  not  to  be 
supplied  by  Intendment. 

Exceptions  sustained.  Indictment  adjudged 
bad. 


JONES  et  al.  v.  VINAL  HAVEN   STEAM- 
BOAT CO. 
(Supreme  Judicial  Court  of  Maine.    March  80, 
1897.) 

SbTvOfF— RbOOCPMENT— CtAIM  IN   DiPPEBEXT 

Right. 

1.  It  is  well-settled  law  that.  In  an  action  by  a 
firm  for  a  partnership  claim,  a  demand  against 
one  of  the  partners  individually  is  not  a  legal  or 
proper  set-off;  and,  conversely,  in  an  action  by 
one  of  a  firm  for  his  individual  claim,  a  demand 
against  the  firm  cannot  be  offset. 

2.  A  member  of  the  plaintiff,  firm  was  treasur- 
er of  the  defendant  corporation,  and  had  in  his 
hands,  as  treasurer,  money  of  the  corporation; 
and  it  did  not  appear  tliat  he  ever  held  this  money 
in  any  other  capacity  than  that  of  treasurer,  or 
received  it  or  held  it  as  a  partner  in  the  plaintiff 
firm,  or  appropriated  it  or  attempted  to  appropri- 
ate it  to  the  payment  of  a  partnership  debt,  nor 
was  there  any  agreement  that  it  should  be  so  ap- 
propriated. In  an  action  to  recover  a  debt  from 
the  defendant,  hdd,  that  the  defendant's  claim 
cannot  be  allowed  either  by  way  of  set-oflf  or  re- 
coupment, or  on  the  ground  of  payment. 

(Ofiicial.) 

Report  from  supreme  Judicial  coort,  Knox 
county. 

Action  by  Hiram  P.  Jones  and  George  T. 
Rogers,  as  co-partners,  against  the  Vinal  Haven 
Steamboat  Company.    Judgment  for  plaintiffs. 

G.  E.  &  A.  8.  LIttlefleld,  for  plaintiffs.  W. 
H.  Fogler,  for  defendant. 

WHITBHOUSE,  J.  This  action  Is  brought 
by  H.  P.  Jones  and  George  T.  Rogers,  co-part- 
ners, to  recover  the  sum  of  $l,9'72.ie  for  coal 
sold  and  delivered  by  the  plaintiff  firm  to  the 
defendant  corporation  between  June,  189S,  and 
February,  1885.  During  all  that  time,  and  im- 
tll  April,  1895,  the  plaintiff  Jones  was  treasur- 
er of  the  defendant  company;  and  it  was  claim- 
ed in  behalf  of  the  defense  that,  as  treasurer, 
Jones  had  money  In  his  hands  belonging  to  the 
defendant  company,  and  that  this  money 
should  be  applied  in  reduction  of  the  amount 
due  from  the  defendant  company  to  the  part- 
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nership  of  which  he  was  a  member.  The  plea 
was  the  general  issne,  no  account  In  set-off  be- 
ing filed.  The  case  was  reported  t<x  the  law 
court  to  determine  whether  any  money  thus 
held  by  Jones  as  treasurer  can  be  legally  ait- 
plied  in  this  action  in  reduction  of  the  plain- 
tiff's copartnership  claim. 

It  is  clear  tliat  the  defendant's  claim  cannot 
be  allowed  upon  the  facts  and  pleadings  stat- 
ed, either  by  way  of  set-off  or  recoupment,  or 
on  the  ground  of  payment 

It  is  not  c<WLtended  that  in  the  exercise  of 
his  right,  or  the  discharge  of  his  duty,  as  treas- 
ui'er  of  the  defendant  company,  Jones  had  in 
fact  appropriated  the  money  in  his  hands  as 
treasurer  to  the  payment  of  the  debt.  It  is 
not  claimed  that  there  had  ever  been  any  agree- 
ment between  all  the  parties  that  it  should  be 
80  appropriated.  It  is  not  suggested  that  Jones 
was  the  only  ostensible  and  active  member  of 
the  flm^  and  that  Rogers  was  only  a  dormant 
partner,  or  that  there  was  any  uniform  practice 
or  usage  on  the  part  of  the  plaintiff  firm  in  re- 
ceiving accounts  against  the  individual  part- 
ners in  payment  of  partnership  demands  which 
would  have  justified  the  defendant  company  in 
assuming  that  this  claim  would  be  so  received. 
Under  these  circumstances,  the  law  is  well  set- 
tled that,  in  an  action  by  a  firm  for  a  partner- 
ship clahn,  a  demand  against  one  of  the  part- 
ners individually  is  not  a  legal  or  proper  offset, 
and,  conversely,  that  in  an  action  by  one  of  a 
firm  for  his  Individual  claim  a  demand  against 
the  firm  cannot  be  set  off.  Stevens  v.  Lunt, 
19  Me.  70;  Williams  v.  Brimhall,  13  Gray,  462; 
Wat.  Set-Off,  226-238.  "The  demand  must  be 
due  from  all  the  plaintiffs  to  all  the  defend- 
ants jointly."    Rev.  St.  c.  82,  S  57. 

It  cannot  be  sustained  by  way  of  recouiv 
ment,  because  the  defendant's  claim  is  not 
against  both  plaintiffs,  and  had  no  connection 
whatever  with  the  purchase  of  the  coal  from 
the  plaintiff  firm.  The  two  claims  do  not  arise 
from  the  same  transaction  or  the  same  sub- 
ject-matter.   Wat.  Set-Off,  4©4. 

Indeed,  the  learned  counsel  for  the  defend- 
ant expressly  states  in  his  argument  that  the 
company  does  not  rely  upon  set-off  or  recoup- 
ment; but  he  insists  that  the  money  in  the 
hands  of  Jones  should  be  regarded  as  paymoit, 
for  the  reason  that  it  was  his  duty  as  treas- 
urer to  pay  for  the  coal,  and,  if  the  amount 
now  in  his  hands  as  treasurer  had  been  char- 
ged by  him  on  the  defendant's  books  as  hav- 
ing been  paid  to  his  firm  in  liquidation  of  this 
account,  it  would  undoubtedly  have  been  deem- 
ed payment  pro  tanto.  And  it  Is  argued  that 
it  is  none  the  less  so  because  he  failed  to 
charge  the  amount  on  the  booia  of  the  com- 
pany. 

But,  unfcstnnately  for  the  defendant,  the 
case  only  shows  that  "said  Jones,  as  treasurer 
of  said  company,  had  in  April,  1896,  and  still 
has,  money  of  the  defaidont  oconpany  in  his 
hands  as  treasurer."  It' falls  to  appear  that 
he  ever  had  this  money  in  his  hands  in  any 
other  capacity  than  that  of  treasurer.  He  nev- 
er received  the  money  as  a  partner  in  the 


plaintiff  firm,  and  never  held  it  as  a  partner. 
There  is  no  evidence  whatever  of  any  attempt 
to  approiH-Utte  it  to  the  payment  of  this  part- 
nership debt,  or  of  any  pretense  on  his  part 
that  he  had  so  appropriated  it.  He  still  balds 
it  as  the  money  of  the  defendant  oompany. 
The  plaintiff  Rogers  cannot  be  affected  by  it. 
It  cannot  be  offset  against  the  claim  in  suit. 
Judgment  for  the  plaintiff. 


NILES  V.  PHINNEY. 

(Snpteme  Judicial  Court  of  Maine.     Mardi   30, 

1897.) 


rsschsior  or  costract— pcbchasb  0» 
Actios  fob  Pbicb— Waivbb. 

1.  The  defendant  took  a  bond  of  the  plaintiff. 
in  which  it  was  agreed  that  the  plaintiff  should 
convey  to  the  defendant  certain  land  described  in 
the  bond,  upon  condition  that  he  pay  liis  notes 
mentioned  in  the  tx>nd.  The  defendant  took  und 
retained  possession  of  the  land,  with  the  plain- 
tiff's consent,  four  years,  the  notes  having  be- 
come due  and  remaining  unpaid.  The  defendant 
voluntarily  abandoned  the  premises,  and  the 
plaintiff,  resuming  the  possession  and  the  own- 
ership, brought  an  action  to  recover  upon  the 
notes.  BeU,  that  neither  the  defendant's  neglect 
or  refusal  to  pay  his  notes,  nor  his  voluntary 
abandonment  of  the  premises,  could  terminate 
or  rescind  the  contract  without  the  plaintiff's 
consent. 

2.  Also,  that  the  plaintiff  may  waive  a  torfd- 
ture  for  the  defendant's  breach  of  the  conditiona 
of  the  l>ond,  and  enforce  payment  of  the  notes. 

3.  Also,  tliat,  the  plaintiff  haviDg  the  ri^t  of 
possession  until  the  notes  were  paid,  liis  act  of 
resuming  possession  after  the  defendant's  vol- 
untary abandonment  had  no  tendency  to  show  aa 
intention  to  waive  a  forfeitnie  of  the  bond. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Franklin  county. 

Action  by  Silas  W.  Nlles  against  Alfred  L. 
Phinney.  Verdict  for  plaintiff,  and  defend- 
ant excepts.    Overruled. 

Frank  W.  Butler,  for  plaintiff.  J.  W.  W«p- 
len,  for  defendant 

WHITEHOUSE,  J.  This  Is  an  action  of  as- 
sumpsit on  four  promissory  notes. 

It  appears  from  the  statunent  of  facts  ac- 
companying the  exceptions  that  three  ct  the 
notes  declared  upon  were  received  by  the  {daln- 
tiff  as  part  consideration  for  a  bond  at  oer- 
tain  real  estate  glvai  by  him  to  the  dtfend- 
ant  September  13,  1880;  that  after  the  b(»d 
was  given  the  defendant  entered  Into  occupa- 
tion of  the  property,  with  the  consent  ot  the 
phiintiff,  and  remained  in  possession  until 
September,  1804,  when  be  vtrinntarily  abandon- 
ed the  premises,  and  the  plaintiff  resumed  pos- 
session, the  notes  tteing  then  due  and  unpaid. 

Thereupon  it  was  contended  that  this  act  of 
the  plaintiff  in  taking  possession  of  the  real 
estate  described  in  the  bond  after  the  matnrity 
of  the  notes,  but  before  the  commencemoit  tt 
this  action,  should  be  deemed  an  election  on 
ills  part  to  Insist  upon  a  forfeiture  of  the  bond, 
rather  than  a  compliance  with  Its  condlUoos, 
and  that,  aa  to  the  notes  in  questlca,  the  ac- 
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tlon  coold  not  be  mainf^tnoH,  But  the  pre* 
siding  justice  ruled  otberwlse,  and  ordered  a 
rei-dlct  for  the  plaintiff.  To  thla  ruling  the 
defendant  excepted. 

It  la  the  opinion  of  the  court  that  thla  ml- 
lug  was  correct  No  other  conclusion  would 
be  justified  by  the  facts  stated.  The  plain- 
tiff's obligation  to  convey  the  real  estate  to  the 
defendant  upon  payment  of  the  price  agreed 
was  a  valuable  consideration  for  the  notes 
given  therefor.  Todd  ▼.  Whitney,  97  Me.  480. 
There  Is  no  evidence  to  warrant  the  Inference 
that  this  consideration  was  ever  impaired  or 
modified  by  any  act  of  the  plaintiff. 

The  bond  for  the  conveyance  of  the  real  es- 
tate was  the  plaintiff's  personal  contract,  which 
conveyed  to  the  defendant  no  estate  in  the 
land.  It  apparently  ccmtained  no  stipulation 
respecting  the  occupancy  of  the  premises,  and 
hence  was  Ineffectual  to  give  the  defendant 
the  right  of  possession,  either  before  or  after 
the  maturity  of  the  notes.  Neither  the  defend- 
ant's neglect  or  refusal  to  pay  his  notes  at 
maturity,  nor  hla  vohmtary  abandonment  of 
the  premises,  could  have  the  effect  to  termi- 
nate or  rescind  the  contract  without  the  plaln- 
tifTs  consent.  The  plaintiff  had  the  right,  in- 
deed, to  request  a  strict  compliance  with  the 
conditi<His  of  the  Iiond,  and  to  enforce  a  for- 
feiture for  breach  of  such  conditions.  He 
also  had  the  right  to  waive  a  forfeiture  of 
the  twnd  and  enforce  payment  of  the  notes. 
He  manifestly  elected  to  pursue  the  latter 
course.  He  performed  no  act  from  which  a 
contrary  Intention  can  be  Inferred.  He  had 
a  legal  right  to  the  possession  of  the  property 
until  the  notes  were  paid,  but  only  exercised 
that  right  by  resuming  possession  after  the  de- 
fendant's voluntary  abandonment  of  the  prem- 
ises. The  act  of  tailing  possession  of  his  prop- 
erty under  such  circumstances  has  no  tenden- 
cy whatever  to  show  an  intention  to  waive  the 
forfeiture.  He  still  retained  the  title,  and  waa 
presumably  ready  and  willing  to  perform  the 
obligations  of  the  bond  on  his  part,  by  convey- 
ing the  land  to  th^  defendant  upon  payment  of 
tlie  notes.  He  has  clearly  not  intended  to 
avail  himself  of  the  forfeiture  of  the  bond,  but, 
by  seeking  to  enforce  payment  of  the  notes, 
lias  waived  it.  Manning  v.  Brown,  10  Me.  49; 
Shaw  V.  Wise,  Id.  113;  Little  v.  Thurston,  58 
Me.  86;  Cook  v.  Walker,  70  Me.  233;  Newhall 
T.  Insurance  Co.,  52  Me.  180. 

Ezcepttons  overruled. 


HUSTON  V.  GOUDT. 

(Supreme  Judicial  Court  of  Maine.    April  1, 
1897.) 

IKSOLVENOT— DiScaiHQE — I1.I.BOAI.  PBBrBRBNCE— 

Tkadek. 

1.  By  the  statutes  of  this  state,  an  inaolTent 
debtor  will  be  denied  a  disduuge  from  his  debts 
when  guilty  of  a  traaduJent  preference. 

2.  An  insolvent  debtor  who  is  a  trader  will  not 
be  discharged  when  he  has  failed  to  keep  proper 
bookx  of  account. 

3.  }teld,  in  this  caM,  that  the  insolvent  was  a 
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trader,  within  the  meaning  of  the  Insolvent  law. 
He  bought  nnd  sold  lumber;  bought  clay,  and 
made  and  sold  bricks;  and  received  and  sold 
mowing  machines  on  commission. 

See  Wjman  v.  Gay,  37  Atl.  323,  90  Me.  36. 

(Official.) 

Report  from  supreme  Judicial  court,  Lincoln 
county. 

This  waa  an  appeal  by  Alfred  W.  Huston, 
an  insolvent  debtor,  from  a  decree  of  the  in- 
solvent court  denying  his  petition  for  a  dis- 
charge.   Affirmed. 

The  case  was  tried  to  a  Jury  In  the  court 
below,  who  returned  special  verdicts  on  issues 
submitted  to  them  as  follows: 

"(1)  Did  Alfred  W.  Huston,  the  appellant, 
on  the  2Cth  day  of  January,  A.  D.  1894,  hav- 
ing reasonable  cause  to  believe  himself  Insol- 
vent, pay  or  secure  in  whole  or  In  part  a  pre- 
existing debt  due  from  him  to  one  Gilbert  E. 
Gay  by  assigning  to  said  Gay  the  two  life  in- 
surance policies,  and  by  conveying  and  deliv- 
ering to  said  Gay,  by  bill  of  sale  or  other- 
wise, the  other  personal  property  named  in 
the  first  objection  to  said  Huston's  discharge, 
with  Intent  to  defraud  his  creditors,  or  to  give 
a  preference  contrary  to  chapter  70  of  the  Re- 
vised Statutes  of  Maine? 

"Answer:  Yes. 

"(2)  Whether,  about  December,  1803,  said 
Huston,  having  reasonable  cause  to  believe 
himself  insolvent,  sold  and  delivered  to  said 
Gilbert  E.  Gay,  In  part  payment  of  a  pre-ex- 
isting debt  due  from  him  to  said  Gay,  the 
sleigh  named  in  the  first  objection,  with  In- 
tent to  defraud  his  creditors,  or  to  give  a  pref- 
erence contrary  to  chapter  70  of  the  Revised 
Statutes  of  Maine? 

"Answer:    No." 

The  appellant  seasonably  moved  to  set  aside 
the  first  special  finding,  ttecause  it  was  agalnat 
the  law  and  evidence  and  the  manifest  weight 
Of  evidence. 

The  case,  with  the  motion,  was  thereupon 
reported  by  the  presiding  Justice  to  the  law 
court  to  decide  whether  the  petitioner  was 
entitled  to  a  discharge  or  not,  and  to  order 
judgment  accordingly. 

The  material  portioDS  of  the  report  are  aa 
follows: 

It  Is  admitted  that  the  petitioner  went  into 
voluntary  Insolvency  on  the  24th  day  of 
March,  1894,  and  that  the  proceedings  are  still 
pending.  He  moved  for  his  discharge  at  a 
term  of  the  Insolvency  coiut  of  Lincoln  coun- 
ty on  the  4th  of  September,  1894,  and  his  pe- 
tition was  denied  by  the  Judge  of  that  court, 
he  taldng  an  appeal  to  this  court  on  that  ques- 
tion. 

No  question  is  made  about  the  regularity  of 
the  papers  leading  up  to  the  hearing  of  that 
question  in  this  court.  The  creditor  who  op- 
poses his  discharge  does  so  upon  two  grounds: 
First,  that  the  petitioner,  being  alleged  to 
have  been  a  trader,  kept  no  proper  books  of 
account  since  March  23,  1878;  and,  secondly, 
for  fraudulent  preferences. 

"Under  the  first  objection,  the  examination 

Digitized  by  VjOOQIC 


882 


37  ATLANTIC   REPORTER. 


(Me. 


of  the  insolvent  debtor,  made  In  the  Insolvent 
court  on  the  2d  day  of  October,  1894,  and 
also  the  deposition  of  Gilbert  E.  Gay,  is  made 
a  part  of  the  case.  One  full  copy  of  each  is 
to  be  made,  and  the  original  boolcR  of  account, 
—all  of  them, — such  as  the  in.soivent  debtor 
l<ept,  should  be  furnished  tor  the  examina- 
Uoa  of  the  full  court;  and  in  addition  to 
which  the  paities  may  submit  copies  of  any 
portions  of  them  as  ttiey  see  fit. 

"Upon  the  objection  of  fraudulent  prefer- 
ences, two  questions  were  submitted  to  the 
jury,  which  are  to  be  copied  as  a  part  of  the 
case,  on  the  first  of  which  an  affirmative  an- 
swer was  given,  and  upon  the  second  of 
which  a  negative  answer  was  given,  and  the 
answers  were  affirmed  as  special  verdicts. 
Tlie  petitioner  seasonably  filed  a  motion  to  set 
aside  the  first  of  said  special  findings  as  be- 
ing against  law  and  the  evidence,  which  mo- 
tion the  court  may  consider  as  a  part  of  the 
case.  And  the  said  deposition  and  examina- 
tion may  be  used  on  this  issue  as  well  as  the 
other." 

Geo.  B.  Sawyer,  for  appellant.  W.  H.  Hil- 
ton, for  objecting  creditor. 

WALTON,  J.  The  question  is  whether  the 
insolvent  debtor  is  entitled  to  a  discharge. 
We  are  forced  to  the  conclusion  that  he  is 
not.  A  jury  has  found  that  he  was  guilty  of 
a  fraudulent  pief««nce,  and  a  careful  ex- 
amination of  the  evidence  falls  to  satisfy  us 
that  the  verdict  was  wrofog.  This  alone  is 
sufilclent  to  defeat  his  right  to  a  discharge. 

But  there  is  another  ground  equally  fatal  to 
his  right  to  a  discbarge.  There  is  no  doubt 
that  he  was  a  trader  within  the  meaning  of 
the  law.  He  bought  and  sold  lumber;  he 
bought  clay,  and  made  and  sold  bricks;  and 
he  received  and  sold  mowing  machines  for  a 
commission.  And  yet  he  kept  no  proper 
boolcs  of  account. 

We  cannot  doubt  that  the  decree  in  the 
court  below  refusinR  his  discharge  was  cor- 
rect, and  must  be  affirmed.  Groves  v.  Kil- 
gore,  72  Me.  489;  In  re  Tolman,  83  Me.  653, 
22  AU.  M4;  In  re  Patten,  85  Me.  154,  27  AU. 
89. 

Decree  in  court  below  affirmed. 


HOLWAY  et  al.  v.  PROPRIETORS  OP 
MACHIAS  BOOM  (two  cases). 

(Supreme  Judicial  Court  of  Maine.     March  30, 

1897.) 

Nbolioksce— Defective  Boom. 

1.  In  an  action  to  recover  damages  by  loss  of 
the  plaintiffs'  logs  by  A(a.<!on  of  a  defective  boom 
belonging  to  the  defendant,  it  is  incumbent  on  the 
plaintiffs  to  prove  that  the  defendant  corporation 
did  not  exercise  reasonable  precaution  or  due 
care  and  diligence  either  in  the  construction  and 
repair  or  in  the  management  of  the  boom. 

2.  Where  the  evidence  satisfactorily  shows  that 
the  defendant  company  failed  to  perform  this 
reasonable  obligation  by  reason  of  a  radical  de- 
fect in  the  method  of  constructing  the  bourn,  and 


for  want  of  projier  insiiection  and  repair  of  its 
chain,  held,  diat  it  is  the  opinion  of  the  court  that 
the  verdict  should  stand. 
(Official.) 

Action  by  William  O.  Holway  and  others 
against  the  proprietors  of  Machias  Boodl 
The  actions  were  consolidated,  and  a  vo'dict 
rendered  for  plaintiffs.  Motion  by  defendant 
to  set  It  aside.    Overruled. 

H.  M.  Heath  and  O.  L.  Andrews,  for  plain- 
tiffs.   Charles  Sargent,  for  defendant 

WHITEHOUSE,  J..  A  large  numbw  of 
logs  owned  by  the  plaintiffs  in  these  two  cases 
were  swept  away  and  lost  by  reason  of  the 
brealdng  of  the  boom  maintained  by  the  de- 
fendant corporation  across  Machias  river.  The 
jury  found  that  the  aggr^ate  damage  tbns 
sustained,  including  the  expense  of  recovering 
a  portion  of  the  logs  that  escaped,  was  $2.- 
197.50;  and,  by  agreement  between  the  plain- 
tiffs in  the  two  cases,  this  sum  was  equally 
divided  between  them,  and  a  verdict  rendered 
for  $1,098.75  in  each  case.  The  defendant 
moves  to  have  these  verdicts  set  aside  as  against 
law  and  evidence. 

After  a  careful  and  patient  examination  of 
all  the  evidence  reported.  It  is  the  opinion  o( 
the  court  that  this  motion  must  be  overruled. 
It  not  only  fails  to  appear  that  the  verdicts 
were  unmistakably  wrong,  bnt  it  affirmatively 
appears  that  they  were  clearly  right 

The  boom  in  question  extended  from  shore 
to  shore  of  Machias  river,  a  distance  of  325 
feet,  and  was  hung  by  chains  below  the  piers. 
Instead  of  being  buttressed  against  them.  On 
the  10th  of  April,  1895,  the  chain  stretched 
across  the  southern,  or  Dublin,  gap,  was  lin>- 
ken  by  the  pressure  of  the  logs  and  ice.  and 
the  boom  carried  away. 

As  originally  built  this  gap  appears  to  hare 
been  constructed  according  to  an  approved  de- 
sign, and  upon  correct  mechanical  principles. 
On  the  northerly  side  of  the  gap  the  boom 
stick  was  fastened  to  the  pier,  and  both  the 
boom  stick  and  the  gap  piece  held  in  position 
by  means  of  three  chains  nmning  diagonally 
from  the  corner  of  the  pier  to  the  boom  stick. 
On  the  southerly  side  of  this  gap  the  shore 
end  of  the  boom  stick  was  buttressed  agatn.'^t 
a  substantial  pier,  and,  by  the  aid  of  a  second 
pier  further  up  the  river  and  three  cliains  ex- 
tending diagonally  therefrom  to  the  boom 
stick,  the  gap  piece  and  boom  stick  on  the 
southerly  side  were  securely  held  in  a  fix-^l 
position.  A  chain  was  also  drawn  over  th*- 
platform  of  the  gap  itself,  and  attached  to  lit 
gap  pieces  on  either  side.  Thus  the  boo-.u 
was  held  in  a  rigid  condition  its  entire  leng*! . 
with  the  pressure  distributed  among  eight  or 
more  bearings,  and  the  gap  chain  subjected 
to  comparatively  little  strain. 

But  at  the  time  of  the  breaking  in  question 
the  conditions  on  the  southerly  side  w^?e  entin'- 
ly  different.  The  lower  pier  to  which  the  sh. :  • 
end  of  the  boom  stick  had  formtfiy  been  fa-- 
tened  bad  rotted  down  and  been  abandour^ 
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and  in  readjusting  tbe  boom  on  tbls  side  of  tbe 
gap,  a  fatal  change  was  made  In  the  method 
of  construction.  The  boom  stick  was  used  aa 
a  guy  extending  diagonally  from  the  only  re- 
maining pier  on  the  shore,  up  river,  to  the 
southerly  gap  piece,  and  three  chains  ran 
from  tbe  upper  comer  of  that  pier  to  the  gap 
piece.  Thus,  the  southerly  gap  piece  and  the 
outer  end  of  the  boom  stick  attached  to  it 
were  only  held  In  position  by  means  of  the 
chain  drawn  over  the  platform  of  the  gap,  and 
tills  gap  chain  was  obviously  the  only  powtae 
at  that  time  to  resist  the  constant  pressure 
shoreward  of  the  logs  and  ice  against  the 
southerly  gap  piece  and  boom  stick.  With 
such  a  structure,  several  chains  of  extraordi- 
nary size  and  strength  would  have  been  re- 
quired to  withstand  the  pressure  which  might 
reasonably  have  been  expected  to  result  from 
the  action  of  logs  and  Ice  at  ordinary  spring 
freshets.  Instead  of  such  means,  however, 
only  one  gap  chain  was  stretched  over  the 
platform,  and  this  chain,  composed  in  part  of 
an  old  ship's  cable,  had  been  In  use  so  long 
that  its  strength  was  nearly  gone.  A  section 
of  it  was  exhibited  for  the  inspection  ol  the 
court,  and  it  was  tnanifestly  unsuitable  and 
insaflScient  for  the  purpose. 

Under  these  circumstances,  that  happened 
on  the  10th  of  April,  189S,  which  might  rea- 
sonably have  been  expected  to  happen  under 
the  existing  conditions,  which  do  not  appear 
to  have  been  extraordinary  in  a  spring  freshet 
The  old  gap  chain,  of  greatiy  impaired 
strength,  broke  and  parted  under  the  pressure 
of  logs  and  ice.  Tbe  other  chains  then  gave 
way  in  rapid  succession,  the  boom  sticks  swung 
around,  and  tbe  logs  escaped. 

The  learned  counsel  for  tbe  defendant  1d- 
slsts,  however,  tliat  there  is  no  evidence  that 
the  gap  chain  parted  first. 

In  answer  to  the  question  by  tbe  court, 
"^Vhere  did  tbe  boom  part?"  Daniel  McLaugh- 
lin testified  unequivocally,  "Parted  in  the  mid- 
dle of  the  gap;"  and  in  cross-examination  the 
fact  is  repeated  and  emphasized  that  the  gap 
covered  by  tbe  chain  broke  and  separated, 
and  tbat  this  was  the  first  part  to  break.  He 
was  an  eyewitness  to  the  disaster,  having  a 
plain  view  of  the  boom  and  of  Dublin  gap. 
His  testimony  is  corroborated  by  Hannah 
Reynolds,  who  also  witnessed  the  occuirence, 
and  there  is  no  evidence  to  contradict  the  di- 
rect testimony  of  these  two  witnesses.  On  tbe 
contrary,  all  of  the  circumstances  and  results 
tend  to  confirm  their  evidence. 

It  was  incumbent  on  the  plaintiffs  to  prove 
that  the  defendant  corporation  did  not  exer- 
cise reasonable  precaution  or  due  care  and 
diligence  either  In  tbe  construction  and  repair 
or  in  the  management  of  the  boom.  The  evi- 
dence satisfactorily  shows  that  the  defendant 
failed  to  perform  this  reasonable  obligation, 
by  reason  of  a  radical  defect  in  the  method  of 
constructing  the  boom,  and  for  want  of  proper 
inspection  and  repair  of  the  gap  chain,  as  al- 
ready shown. 


No  question  is  made  respecting  the  amount 
of  damages  awarded,  and  there  seems  to  be 
sufficient  evidence  on  tbat  branch  of  the  case 
also  to  Justify  the  verdict  of  the  Jury. 

Motion  overruled. 


HirrCHINGS  T.  INHABITANTS  OP  SUL- 
LIVAN. 
(Supreme  Judicial  Court  of  Maine.    April  2, 
1897.) 

HlOHWATS — BOUXDARIES — SIDEWALKS— DsPBCTS  — 

LlABlLITr  OF  Tows— NOTICB  TO  SSLBtlT- 

MBN— DaKAOKS. 

1.  The  Revised  Statutes  (chapter  18,  i  95) 
declare  that,  when  buildings  or  fences  have  ex- 
isted more  than  20  years  fronting  upon  any  way, 
street,  lane,  or  land  appropriated  to  public  use, 
tlie  bounds  of  whidi  cannot  be  made  certain  by 
records  or  monuments,  such  buildings  or  fences 
shall  be  deemed  the  true  bounds  thereof.  In  an 
action  to  recover  damages  caused  by  a  defect 
in  the  highway,  held,  tbat  the  plaintiff  can  estab- 
lish the  limits  of  tbe  way  in  tbe  manner  referred 
to  in  this  statute. 

2.  When  private  parties  construct  a  sidewalk 
within  the  limits  of  a  liighway,  which  has  the 
character  and  general  appearance  of  a  public 
walk,  so  that  thereay  tbe  public  is  justified  in 
beiieTing  that  they  are  invited  to  walk  upon  it 
as  a  part  of  the  pub'ic  way,  and  it  is  thus  used 
for  a  series  of  years  by  the  pubUc,  tbe  town  will 
be  liable  for  defects  in  it  the  same  as  if  the  town 
had  constructed  it  in  the  first  place. 

3.  It  I  Id,  that  the  following  location  of  the  de- 
fect in  a  highway,  in  the  statutory  notice  to  the 
selectmen  of  the  town,  is  stated  with  reasonable 
certain^;:  "A  hole  in  the  sidewalk  situated  be- 
tween Hotel  Cleaves  and  Dunbar  Brothers'  store, 
npon  townway  in  said  town  of  Sullivan." 

4.  A  verdict  against  a  town  for  personal  in- 
juries caused  by  a  defective  lughway  will  not  be 
set  aside,  a.s  against  evidence  and  for  excessive 
duuiages.  when  it  appears  that  the  evidence  was 
sufficient  to  justify  the  jury  in  finding  that  the 
municipal  officers  of  the  town  had  the  statutory 
notice  of  the  defect;  that  the  sidewalk  was  clear- 
ly defective;  and  that  the  verdict  for  a  broken 
arm  and  other  serious  injuries  is  only  $300. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Hancock  county. 

Action  by  Nancy  C.  Hutcblngs  against  the 
Inhabitants  of  Sullivan.  There  was  a  verdict 
for  plaintiff,  and  defendant  e-xoepts,  and  moves 
for  a  new  trial.  Motions  and  exceptions  over- 
ruled. 

L.  B.  Deasy  and  B.  B.  Tracy,  for  plabiUff. 
Henry  Boynton  and  A.  W.  King,  for  defend- 
ants. 


WALTON,  J.  Tbls  Is  an  action  to  recover 
damages  for  Injuries  claimed  to  have  been  re- 
ceived through  n  defect  In  a  concrete  sidewalk 
In  tbe  town  of  Sullivan.  There  was  a  depres- 
sion In  the  sidewalk  about  3  feet  long,  2  feet 
wide,  and  6%  inches  deep  in  the  lowest  place. 
Tbe  plaintiff  says  that,  as  she  was  walking 
along  on  tbls  sidewalk  on  a  dark,  foggy  even- 
ing, she  stepped  Into  this  depression,  and  was 
thereby  thrown  down,  breaking  her  arm,  and 
otherwise  injuring  herself.  She  has  obtained 
a  verdict  for  $300,  and  tbe  case  is  before  tbe 
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law  court  od  motions  and  exceptions  by  the  de- 
fendants. We  will  first  consider  the  excep- 
tions. 

1.  The  ReTlsed  Statutes  (chapter  18,  |  95)  de- 
clare that,  when  buildings  or  fences  hare  exist- 
ed more  than  20  years  fronting  upon  any  way, 
street,  lane,  or  land  appropriated  to  public  use, 
the  bounds  of  which  cannot  be  made  certain 
by  records  or  monuments,  such  buildings  or 
fences  shall  be  deemed  the  true  bounds  there- 
of. The  defendants  claimed  at  the  trial  in  the 
court  below  that  this  statute  does  not  apply 
to  this  class  of  cases,  and  that  the  plaintiff 
could  not  establish  the  limits  of  the  way  in 
question  In  the  manner  referred  to,  even  by 
proof  sufficient  to  satisfy  all  the  requirements 
of  the  statute.  The  eotirt  ruled  otherwise.  We 
think  the  ruling  was  correct 

2.  The  defendants  claimed  that  the  sidewalit 
In  question  was  built  by  private  persons,  and 
that  the  town  had  never  made  any  repairs  on 
It,  or  assumed  any  responsibility  for  repairs 
00  It;  and  the  defendants  requested  the  court 
to  rule  tliat,  under  these  circumstances,  the 
town  would  not  be  liable  for  defects  in  It 
The  court  declined  to  so  rule,  and  instructed 
the  Jury  that  when  private  parties  construct  a 
sidewalk  within  the  liu^ts  of  a  highway,  which 
has  the  character  and  general  appearance  of  a 
public  walk,  so  that  thereby  the  public  is  jus- 
tified in  believing  that  they  are  Invited  to 
walk  upon  it  as  a  part  of  the  public  way,  and 
It  is  thus  used  for  a  series  of  years  by  the  pub- 
lic, the  town  will  be  liable  for  defects  in  it, 
the  same  as  if  the  town  had  constructed  it  in 
the  first  place. 

We  think  this  ruling  was  correct.  We  are 
not  aware  that  this  precise  question  has  be- 
fore been  presented  to  this  court;  but  It  has 
been  presented  to  other  courts,  and  they  have 
held  that  when  a  sidewalk  has  been  built,  no 
matter  by  whom  or  by  what  authority,  and  the 
mimicipal  authorities  liave  notice  that  it  iias 
become  defective  and  dangerous  to  public 
travel,  the  municipality  will  be  liable  as  though 
the  sidewalk  had  been  built  by  Its  express  au- 
thority. Village  of  Ponca  v.  Crawford,  23 
Neb.  862,  37  N.  W.  606;  Hill  T.  City  of  Sedalla, 
2  Mo.  App.  Rep'r,  1019,  Am.  Dig.  1896,  p.  3829. 
And  In  the  fourth  edition  of  Shearman  and 
Redfield  on  Negligence  (section  366)  the  law  is 
said  to  be  that  where  towns  or  otha*  munici- 
pal corporations  are  declared  by  statute  to  be 
liable  for  defects  In  their  highways,  it  Is  of 
no  consequence  that  such  defects  were  caused 
by  third  persons,  so  long  as  the  highway  is 
thereby  rendered  defective,  within  the  mean- 
ing of  the  statute;  that  the  mere  fact  that 
they  were  created  by  thhrd  persons  without  its 
consent  Is  no  defense  to  the  corporation.  We 
think  the  ruling  upon  this  point  was  correct 
and  well  supported  by  authority. 

3.  The  defendants  excepted  to  the  admission 
of  the  plaintiff's  notice  to  the  selectmen  of  the 
town,  on  the  ground  that  it  did  not  sufficiently 


describe  the  location  of  the  defect  The  notice 
descrlt>ed  the  location  of  the  defect  as  "a  liolc  In 
the  sidewalk  situated  between  Hotel  Cleaves  and 
Dunbar  Brothers'  store,  upon  townway  In  said 
town  of  Sullivan."  The  evidence  shows  that  the 
distance  between  the  hotel  and  the  storewas  315 
feet  (a  fraction  over  19  rods);  and  It  is  urged 
In  defense  that  while  this  might  be  anffident 
if  the  defect  were  described  in  such  a  way 
that  It  might  be  readily  identified,  It  is  not 
sufficient  where  the  defect  is  described  as  a 
"hole,"  with  no  other  description;  and  Chap- 
man V.  Nobleboro,  76  Me.  427,  is  dted  In  sup- 
port of  this  position.  The  notice  in  the  case 
cited  was  substandaUy  like  the  notice  In  this 
case,  and  the  objection  to  it  was  antostantiaily 
the  same;  and,  If  the  notice  in  that  case  had 
been  held  to  be  Insufficient,  we  think  the  same 
result  must  have  followed  in  this  case.  But 
the  notice  was  not  held  insufficient  In  tliat  case. 
It  was  held  to  be  sufficient  And  on  the  au- 
thority of  that  case,  and  the  reasoning  by 
which  the  decision  in  that  case  was  sustained, 
we  think  the  some  result  must  foUow  in  thL-i 
case.  The  fact  must  not  be  overlooked  thai 
the  objection  to  the  notice  made  at  the  trial 
In  the  court  below  was  not  to  a  want  of  ac- 
civacy  In  describing  the  defect  or  its  location, 
but  to  a  want  of  definiteness  In  stating  its  lo- 
cation. We  think  the  location  of  the  defect 
was  stated  with  reasonable  certainty,  and  tliat 
the  objection  to  the  admission  of  the  paper 
to  prove  the  statutory  notice  to  the  selectmen 
of  the  town  of  Sullivan  was  properly  overruled. 

4.  Motion.  The  defendants  ask  for  a  new- 
trial,  on  the  ground  that  the  verdict  is  against 
evidence,  and  the  damages  excessive.  We  do 
not  think  the  request  can  be  granted.  The 
sidewalk  was  clearly  defective.  It  was  made 
of  concrete;  and  there  was  a  sunken  place  in 
it  the  bottom  of  which  was  6^  inches  lowef 
than  the  surrounding  surface.  The  plaintiff 
calls  it  a  "boie."  The  defendants  call  It  a 
"depression."  It  is  inunaterlal  whether  we 
caU  it  a  "hole,"  a  "hollow,"  a  "sag,"  or  a  "de- 
pression." It  was  a  place  dangerous  to  trav- 
elers using  the  walk  during  a  dark  and  foggy 
evening;  and  we  think  the  evidence  was  suffi- 
cient to  justify  the  jury  in  finding  that  tlte 
municipal  officers  of  the  town  had  the  statu- 
tory notice  of  the  defect  The  plaintiff  was  a 
comparative  stranger.  She  had  not  passed  over 
the  walk  for  more  than  two  years.  The  even- 
ing was  dark  and  foggy,  and  there  were  im 
lights;  and,  as  she  passed  along  on  the  walk, 
she  stepped  into  this  sunken  place,  and  was 
thrown  down.  Her  arm  was  broken,  and  she 
claims  to  have  been  otherwise  serloosly  In- 
jured.   The  jury  assessed  Iier  damages  at  $300 

Surely,  such  a  verdict  cannot  be  regarded  as 
excessive  in  amount;  and  we  do  not  QUnk  It  is 
so  clearly  against  the  weight  of  evidence  h> 
other  particulars  as  to  require  the  court  to  set 
it  aside,  and  grant  a  new  trial, 

Motions  and  excepttons  overruled. 
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MERRITT  T.  BUCKNAM  et  aL 


(Supreme  Judicial  Ckiort  of  Maine. 
1897.) 


April  9, 


AMieNiiKMTS  roB  UKEDITOUS—REL.EXSB— Joist 
Dbbtors— Fkaud. 

1.  Two  of  seyeral  joint  makers  of  a  promis- 
sory note,  by  an  iuatniment  under  seal,  conveyed, 
transferred,  and  assigned  to  trustees  all  of  their 
property,  of  eyery  description,  except  such  as 
was  by  law  exempt  from  attachment,  in  trust 
to  sell,  dispose  of,  and  convert  into  money,  and  to 
make  a  proportional  distribution  of  the  net  pro- 
ceeds thereof  among  such  creditors  of  the  as- 
signors as  became  parties  to  the  assignment 
within  the  time  limited. 

The  indenture  of  assignment  contained  this 
clause:  "And  the  creditors  whose  names  are 
hereto  subscribed  agree  to  said  assignment,  and  to 
receive  their  proportional  shares  of  said  property 
in  full  of  all  their  claims  against  said  parties  of 
the  first  part;  and,  upon  payment  thereof,  they 
hereby  release  and  forever  discharge  said  parties 
of  the  first  i>art  from  their  respective  claims." 

In  a  suit  against  the  executors  of  another  joint 
maker  of  this  note,  held,  that  whether  the  lan- 
guage of  the  indenture,  applicable  to  creditors 
who  became  parties  thereto,  should  be  regarded 
merely  as  an  executory  agreement  to  release  the 
assignor  upon  the  subsequent  proportional  distri- 
bution of  the  property  conveyed  in  trust  for  tiliis 
purpose,  or  as  a  then  present  release  of  ibe  as- 
signors from  all  further  liability,  depends  upon 
the  intention  of  the  parties,  to  be  obtained,  if  pos- 
sible, by  construing  the  instrument  as  a  whole, 
and  by  taking  into  consideration  the  circumstan- 
ces and  relations  of  the  parties. 

2.  In  this  case  the  ijayee  of  the  note,  by  becom- 
ing a  party  to  this  indenture,  intended  a  then 
present  release  of  the  assizors  from  all  further 
HaWlity. 

3.  As  this  was  a  technical  release  under  seal 
of  some  of  the  joint  promisors,  it  must  be  regard- 
ed as  a  discharge  of  all. 

4.  A  release  may  be  given  to  one  of  several 
joint  debtors,  and  all  rights  be  reserved  against 
the  others,  but  this  was  not  done  in  the  indenture 
Tinder  consideration;  nor  does  the  instrument 
show  any  intention  upon  the  part  of  creditors  to 
reserve  rights  against  other  joint  debtors  or 
promisors, 

5.  A  secret  agreement  between  assignors  and 
a  creditor,  made  to  induce  the  creditor  to  assent 
to  the  assignment,  without  the  knowledge  of  the 
other  creditors,  and  repugnant  to  the  terms  of  the 
indenture  of  assignment,  is  a  fraud  upon  the  oth- 
er creditors,  and  is  void. 

(OfiBcial.) 

Exceptions  from  supreme  Judicial  court, 
Wasltington  county. 

Aasumpeit  by  Haunab  0.  Merrltt,  executrix 
of  Abraham  Merritt,  deceased,  against  Gilbert 
L.  Bucknam  and  aoother,  executora  of  Isaac 
Carleton,  deceased,  on  a  note-  There  was  ver- 
dict for  plaintlflr,  and  defendants  bring  excep- 
tions.    Sustained. 

H.  H.  Gray,  for  plaintiff.  John  P.  Lynch 
and  W.  R.  Pattangall,  for  defendants. 

WISWELL,,  J.  This  Is  an  action  against 
die  executoi-8  of  one  of  the  joint  makers  of  a 
promissory  note.  The  note  was  signed  by  L. 
Lelghton  ft  8on,  and  Indorsed,  at  the  inception 
of  the  note  and  before  its  negotiation,  by  L. 
Lelghton,  H.  M.  Leighton,  and  Isaac  Carle- 
ton,  the  defendants'  testator.  They  were 
therefore  co-promisors. 

The  defense  was  that  the  payee  of  the  note, 


by  an  instrument  under  seal,  liad  released  and 
discharged  from  all  liability  two  of  the  co- 
promisors,  Levi  Leighton  and  Horace  M. 
I^eighton,  and  tliat  thereby  the  defendants'  tes- 
tator had  been  released. 

The  note  In  suit  was  dated  October  29,  1892. 
On  September  15,  1803,  by  an  instrument  un- 
der seal,  Levi  Leighton  and  Horace  M.  Leigh- 
ton, both  individually  and  as  members  of  the 
firm  of  L.  Leighton  &  Son,  conveyed,  trans- 
ferred, and  assigned  to  the  persons  therein 
named  all  of  their  property  of  every  descrip- 
tion, except  such  as  was  by  law  exempt  from 
attachment.  In  trust  to  sell,  dispose  of,  and 
convert  Into  money,  and  to  make  a  proportion- 
al distribution  of  the  net  proceeds  thereof 
among  such  creditors  of  the  assignors  as  be- 
came parties  to  the  assignment  within  the 
time  limited. 

The  Indenture  of  assignment  contained  this 
clause:  "And  the  creditors  whose  names  are 
hereunto  subscribed  agree  to  said  assignment, 
and  to  receive  theh-  proportional  shares  of  said 
property  In  full  of  all  their  claims  against  said 
parties  of  the  flrst  part;  and,  upon  payment 
thereof,  they  hereby  relieve  and  forever  dis- 
charge said  parties  of  the  flrst  part  from  their 
respective  claims." 

The  main  question  presented  Is  as  to  the 
proper  construction  of  this  language  in  the  in- 
denture applicable  to  creditors  who  became 
Iiarties  thereto,— whether  it  should  be  regard- 
ed merely  as  an  executory  agreement  to  release 
the  assignors  upon  the  subsequent  proportion- 
al distribution  of  the  property  conveyed  In  trust 
for  this  purpose,  a  covenant  not  to  sue,  or  as 
a  then  present  release  of  the  assignors  from 
all  further  llabiUty. 

It  Is  undoubtedly  true  that  the  tendency  of 
authority  Is  towards  a  more  liberal  construc- 
tion of  such  Instruments  than  formerly  pre- 
vailed, and  that  the  Intention  of  the  parties  Is 
to  be  obtained,  If  possible,  by  construing  the 
instrument  as  a  whole,  and  by  taking  into  con- 
sideration the  circumstances  and  relations  of 
the  parties.  It  la  not  always  an  easy  ques- 
tion to  decide,  but  it  Is  the  opinion  of  the  court 
that,  by  the  Indenture  under  consideration,  the 
parties  Intended  a  present  release. 

The  assignors  conveyed  all  of  their  property 
without  limitation  or  restriction,  except  as  to 
that  exempt  by  law  from  attachment,  for  the 
benefit  of  such  creditors  as  became  parties. 
This  creditor,  together  with  others  who  as- 
sented to  the  assignment.  Immediately  ac- 
quired thereby  something  of  value,  and  an  ad- 
vantage over  other  creditors  who  did  not  be- 
come parties.  The  consideration  of  the  con- 
veyance was  the  release  of  liability,  and  the 
consideration  of  the  release  the  immediate  and 
unconditional  acquirement  by  the  creditors 
who  became  parties  of  all  the  property  of  the 
debtors. 

The  language  adopted  by  the  creditors 
shows,  we  think,  an  Intention  to  then  and 
there  discharge  and  release  the  assignors  from 
further  liability.  They  assent  to  the  assign- 
ment;   they  agree  to  receive  their  proportion- 
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fU  shares  of  the  property  In  MI  of  their  claims; 
and,  upon  payment  thereof,  they  "hereby  re- 
lieve and  forever  discharge  said  parties  of  the 
first  part  from  their  respective  claims," 

In  Tuckerman  y.  Newtiall,  17  Mass.  581,  It 
was  held  tliat  this  language  in  an  assignment 
for  the  l>en^t  of  creditors,  "that  the  said 
creditors  do  severally  agree  and  covenant 
•  •  *  that  they  will  receive  thehr  respective 
propoi-tions  of  the  moneys  arising,  etc.,  in  full 
satisfaction  of  their  several  and  respective  de- 
mands, and  will  further  release  and  discharge 
the  said  J.  &  I.  Newhall  from  all  further 
claims  and  demands  upon  them  by  reason 
thereof,"  should  be  construed  as  a  present  re- 
lease. 

In  Dickinson  v.  Bank,  130  Mass.  132,  In 
which  there  was  an  assignment  for  the  benefit 
of  creditors,  It  was  held  that  the  language  used 
by  the  creditors,  "We  do  hereby  accept,"  and 
"We  do  hereby  absolutely  release,"  should  not 
oi>erate  as  a  present  release,  because  other  por- 
tions of  the  instrument  clearly  showed  tliat  the 
use  of  the  present  tense  In  the  words  quoted 
was  incorrect  and  inaccurate,  and  that  this 
was  not  the  intention  of  the  parties.  But  In 
the  case  under  consideration  no  other  portion 
of  the  Instrument  shows  a  contrary  Intent  from 
that  to  be  obtained  from  the  language  adopted 
by  the  creditors. 

Tbia,  then,  being  a  tectmical  release,  under 
seal,  of  some  of  the  Joint  promisors,  must  be 
regarded  as  a  discharge  of  alL  Hale  t. 
Spaulding,  145  Mass.  482,  14  N.  B.  534,  and 
cases  cited;  Bradford  v.  Prescott,  85  Me.  482, 
27  Atl.  461,  and  cases  cited. 

A  release  may  be  given  to  one  of  several 
Joint  debtors,  and  all  rights  be  reserved  against 
the  others,  but  that  was  not  done  In  this  m- 
denture;  nor  does  the  Instrument  show  any 
Intention  upon  the  part  of  creditors  to  reserve 
rights  against  other  Joint  debtors  or  promisors. 

The  plaintiff  offered  in  rebuttal  the  follow- 
ing agreement  upon  a  separate  paper: 

"Columbia  Falls,  October  14,  1893.  It  is 
agreed  by  the  undersigned  that  by  A.  Merritt 
signing  the  assignment  of  L.  Leighton  &  Son 
this  day,  that  it  shall  not  debar  or  prevent  Mer- 
ritt from  collecting  on  his  notes  full  amount 
due.  H.  M.  Leighton.  John  Ia,  Dalot,  As- 
signee." 

Menitt  was  the  payee  and  holder  of  the 
note  at  the  time  of  the  assignment,  and  at  the 
date  of  this  agreement  This  case  does  not 
show  how  or  under  what  circumstances  this 
agreement  was  signed  and  given  to  Merritt, 
but  we  think  that  it  may  be  fairly  inferred 
that  It  was  a  secret  agreement,  made  to  induce 
him  to  assent  to  the  assignment,  and  without 
the  knowledge  of  the  other  creditors.  It  was 
repugnant  to  the  terms  of  the  indenture  of  as- 
signment, and  was  a  fraud  upon  the  other 
creditors.  It  Is  therefore  void.  Ramsdell  t. 
Edgarton,  8  Mete.  (Mass.)  227. 

The  direction  of  the  coort  to  return  a  ver- 
dict for  the  plaintiff  for  the  amount  due  upon 
the  note  was  therefore  erroneous. 

ESxceptlons  sustained. 


LEAVITT  V.  CANADIAN  PAC.  RT.  CO. 

(Supreme  Judicial  0>urt  of  Maine.    April  9, 

1897.) 

lUlLKOADS— FlKES  —  I\8UKA.XCg  —  SCBKOOiTIOST  — 
STATCTES— OPBBATIOS — COXSTITOTIOSAL     liA.yr — 

EqoAi.     Pbotbotion  —  Oblioatioh     op    Cos- 

TRA0T8. 

1.  The  act  of  the  legislature  of  1895  (chapter 
79,  St.  1895)  whereby  Rev.  St.  c.  51,  I  64,  waa  so 
amended  that  the  liability  of  railroad  corporations 
in  case  of  injury  to  property  by  fire  conunimi- 
cated  from  a  locomotive  engine  in  the  use  of  the 
corporation  was  limited  to  the  excess  of  the  in- 
jury suffered  by  the  property  owner  over  tie 
net  amount  of  insurance  recovered,  if  received  be- 
fore the  damages  are  assessed,  and  which  provides 
that  if  the  insurance  is  not  recovered  before  the 
damages  are  assessed  the  policy  shall  lie  assi^- 
ed  to  the  railroad  corporation,  wluch  may  main- 
tain an  action  thereon,  or  prosecute  an  action  al- 
ready commenced  by  the  insured,  with  all  tlie 
rights  wliich  tlie  insured  originally  had,  ia  not 
in  violation  of  the  clause  of  the  fourteenth  amend- 
ment of  the  federal  constitution,  wliich  declai«s- 
"Nor  shall  any  state  deny  any  person  vrithin  it* 
jurisdiction  the  equal  protection  of  the  lavrs." 
Tliis  clause  merely^  ret^uures  that  all  persons  8ul>- 
jected  to  such  legislation  shall  be  treated  aUke, 
ander  like  circumstances  and  conditions,  bo£^  io 
the  privileges  conferred  and  in  the  liabilitiea  im- 
posed. 

2.  Held,  that  the  amended  statute  operates  ah'ke 
upon  all  persons  and  property  similarly  situated. 
It  is  general  in  its  terms,  and  applies  to  all  casea 
falling  within  its  provisions.  All  persons  and 
property  subject  to  It  are  treated  alike.  There  is 
no  uujttst  discrimination  in  the  protection  given 
by  the  statute  between  difllerent  persona  or  claas- 
es  of  persons. 

3.  The  right  which  an  insurer  has,  who  has  paid 
a  loss,  to  prosecute  for  liis  own  benefit  any  penon 
primarily  liable  to  the  insnred  for  the  injury,  is 
not  based  upon  a  vested  interest  or  any  owner- 
ship in  the  property  insured,  but  rather  ui>on  the 
doctrine  of  subrogation,  which  is  founded,  not 
upon  contract,  but  upon  the  relationship  of  the 
parties,  and  upon  e<^uitable  prindples,  for  the 
purpose  of  accompiialiing  the  sutistantial  ends  of 
justice. 

4.  Subrogation  ia  the  substitution  of  one  per- 
son in  place  of  another,  whether  as  a  ciedit<v.  or 
as  the  possessor  of  any  other  rightful  claim,  so 
that  he  who  is  substituted  succe^  to  the  rights 
of  the  other  in  relation  to  the  debt  or  claim  and 
its  rights,  remedies,  or  securities.  But  one  can- 
not thereby  succeed  to  or  acquire  any  daim  or 
right  which  the  party  for  whom  be  is  sobstitnted 
did  not  have. 

5.  In  accordance  with  these  equitable  prindples. 
a  surety  who  has  been  compelled  to  pay  a  debt 
for  wMch  another  is  nrimanly  liable  succeeds  to 
all  rights  which  the  creditor  had  of  enforcing  the 
liability  of  the  original  debtor,  or  an  insurer,  who 
has  paid  a  loss  for  which  another  is  responsible, 
either  by  statute  or  at  common  law,  is  subrogated 
to  any  claim  tiiat  the  insnred  had  against  the  pn-- 
son  whose  tortious  act  caused  the  injury,  or  who. 
for  any  reason,  is  liable  to  the  owner  therefor. 

6.  Where  the  plaintifPs  property  waa  injured 
by  fire  communicated  by  a  locomotive  engine  in 
the  use  of  the  defendant  corporation,  on  July  2&. 
1895,  some  months  after  the  act  of  1895  became 
effective,  and  the  proper^  was  insured  by  policiea 
dated  in  March,  some  time  before  the  act  went 
into  effect,  hdd,  that  the  amended  statute  was  in- 
tended to  apply,  and  does  apply,  to  such  a  case. 

7.  This  statute,  although  applicable  to  any  case 
where  the  injury  occurred  after  it  went  into  ef- 
fect, even  if  the  contract  of  insurance  waa  made 
before,  in  no  way  affects  or  impairs  the  obligatiau 
of  a  contract.  It  very  materially  affects  the 
rights  of  the  insurer,  but  not  his  caotmctnal 
rights.  This  was  entirely  within  the  province  amd 
power  of  the  legislature.  The  liability  of  the 
railroad  corporation   was  created  hr  we  iesia- 
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Intnre.  It  was  not  based  upon  negligence,  but 
vras  placed  rather  as  a  condition  upon  its  fran- 
chise. The  same  power  that  created  this  uncondi- 
tional liability  could  either  limit  or  entirely  take 
it  away. 

8.  Two  persons  cannot,  by  contract,  continue 
the  statutory  liability  of  a  third  person,  not  a 
party  to  the  contract,  beyond  such  a  time  as  the 
legislature  may  see  fit,  by  a  subsequent  enactment 
to  the  contract,  to  limit  or  repeal  the  liability. 

9.  He/rf,  that  an  insurance  company,  after  as 
virell  as  before  the  time  that  this  statute  went  in- 
to effect  had  the  right  to  be  subrogated  to  all  the 
right  of  recovery  that  the  insured  had.  What  this 
right  of  recovery  was  for  a  fire  communicated 
from  one  of  the  defendant's  locomotives,  without 
fault  or  negligence  upon  the  part  of  the  defend- 
ant, depended  upon  the  law  as  it  was  at  the  time 
of  the  fire.  This  right  did  not  depend  upon  any 
interest  or  ownership  of  the  insurer  in  the  prop- 
erty insured,  but  rested  entirely  upon  the  equita- 
ble rule  that  one  who  has  been  obliged  to  indem- 
nify another  against  loss  should  succeed  to  all 
rights  that  other  had,  to  the  extent  of  the  amount 
paid,  to  recover  of  the  person  who  for  any  reason 
■was  primarily  liable  therefor,  but  to  no  other  nor 
greater  right  than  he  had. 

10.  Htld,  in  this  case,  that  judgment  should  be 
entered  for  the  plaintiff  for  the  amount  of  dam- 
ages assessed  by  the  referee,  after  deducting  the 
iiisnrance  received  by  the  plaintiff,  less  the  pre- 
mium paid,  and  the  expense,  if  any,  of  the  recov- 
ery of  the  insurance,  together  with  interest  on 
such  balance  as  provided  by  law. 

(Official.) 

Action  by  Elsie  G.  Leavltt  against  the  Ca- 
nadian Pacific  Railway  Company  to  recover 
damages  for  property  injured  by  fire.  Sub- 
mitted on  an  agreed  statement.  Judgment 
for  plaintiff. 

Ghas.  P.  Stetson,  for  plaintUT.  Cbas.  F. 
Woodard,  for  defendant. 

WISWELL,  J,  On  July  26,  1895,  the  plain- 
tiff's property,  both  real  and  personal,  was 
injured  by  fire  communicated  by  a  locomotive 
engine  in  use  by  the  defendant  corporation, 
but,  as  Is  admitted,  without  fault  or  negli- 
gence .on  the  part  of  the  defendant.  The 
plaintiff  had  insurance  upou  her  property 
against  fire  under  policies  dated  In  March, 
1885. 

Rev.  St  c.  51,  {  64,  prior  to  the  amendment 
of  1805,  was  as  follows:  "When  a  building 
or  other  proi)erty  Is  Injured  by  fire  commu- 
nicated by  a  locomotive  engine,  the  corpora- 
tion using  It  is  responsible  for  such  Injury, 
and  It  has  an  Insurable  Interest  in  the  prop- 
erty along  the  route,  for  which  it  Is  responsi- 
ble, and  may  procure  insurance  thereon." 
Under  this  statute  It  was  well  settled  that, 
in  accordance  with  the  doctrine  of  subroga- 
tion, an  insurance  company  which  bad  paid 
a  loss  upon  property  injured  by  fire  commu- 
nicated by  a  locomotive  engine  could  main- 
tain an  action  In  the  name  of  the  assured 
against  the  railroad  corporation  using  the  lo- 
comotive, and  recovN  the  amount  which  It 
bad  been  obliged  to  pay  by  reason  of  the  con- 
tract of  Insurance. 

But  the  legislature  of  1895  amended  this 
statute  by  adding  thereto  the  following  pro- 
vision: "But  such  corporation  shall  be  enti- 
tled to  the  benefit  of  any  insurance  upon  such 
property  effected  by  the  owner  tbereof  less 


the  premium  and  expense  ot  recovery.  The 
insurance  shall  be  deducted  from  the  dam- 
ages. If  recovered  before  tbe  damages  are  as- 
sessed, or,  if  not,  the  policy  shall  be  assigned 
to  su(di  corporation,  which  may  maintain  an 
action  thereon,  or  prosecute,  at  its  own  ex- 
pense, any  action  already  commenced  by  tbe 
insured,  in  either  case  wltb  all  the  rights 
which  the  insured  originally  bad."  laws  1895, 
C.79. 

In  this  case  the  insurance  bad  been  recov- 
ered prior  to  the  assessment  of  damages  by  a 
referee;  the  question  as  to  whether  the 
amount  of  insm-ance  received  by  the  plalu- 
tlff  should  be  deducted  from  the  damages  be- 
ing expressly  reserved  in  the  reference,  and 
presented  to  this  coturt  upon  an  agreed  state- 
ment of  facts.  Tbe  action  is  prosecuted  for 
tbe  benefit  of  tbe  insurance  companies,  who 
had  paid  a  iKtrtlon  of  tbe  loss,  as  well  aa  for 
tbe  plaintiff. 

There  can  be  no  question  as  to  the  mean- 
ing of  tbe  amendment.  It  is  expressly  pro- 
vided tbat  the  corporation  liable  for  tbe  In- 
Jury  by  reason  of  fire  communicated  from  Its 
locomotive  engine  "shall  be  entitled  to  the 
benefit  of  any  Insurance  upon  such  property 
effected  by  the  owner  tbereof,"  and  tbat  tbe 
insurance  "shall  be  deducted  from  tbe  -dam- 
ages, if  recovered  before  tbe  damages  are 
assessed."  Tbe  effect  of  the  statute  as  It  now 
stands  Is  to  make  railroad  companies  liable  In 
such  cases  for  the  difference  only  between 
tbe  net  amount  of  insurance  recovered  and 
tbe  amount  of  the  Injury  suffered  by  tbe 
property  owner.  Before  the  amendment,  by 
reason  of  the  statute  liability,  the  railroad 
company  was  responsible  to  the  owner  of  tbe 
property  thus  Injured,  notwithstanding  tbat 
the  property  was  fully  insured,  and  notwltb- 
stondlug  that  the  owner  bad  received  full 
indemnity  from  the  Insurance  company.  But 
In  tbe  latter  case,  upon  tbe  equitable  princi- 
ples of  the  doctrine  of  subrogation,  this  re- 
sponsibility of  the  railroad  company  to  the 
owner  inured  to  the  benefit  of  the  insurer. 
Since  the  amendment,  tbe  liability  Is  limited 
to  the  difference,  as  we  have  already  seen. 

But  it  is  contended  upon  tue  part  of  the 
counsel  for  the  plaintiff,  representing  tbe  in- 
terests of  the  insurers,  that  this  amendment 
of  1895  is  Invalid,  because  in  violation  of  tbe 
last  clause  of  the  fourteenth  amendment  to 
tbe  federal  constitution:  "Nor  shall  any  state 
•  •  •  deny  to  any  person  within  Its  Ju- 
risdiction the  equal  protection  of  the  laws." 

This  clause  has  very  frequently  been  before 
the  federal  supreme  court  in  attempts  by  un- 
successful litigants  In  tbe  state  courts  to  have 
legislative  acts  of  almost  every  kind  and  un- 
favorable decisions  of  the  state  courts  held 
to  be  wltliln  the  inhibition  of  this  clause,  and 
It  has  received  so  frequent  judicial  construc- 
tion by  that  court  that  its  meaning  has  be- 
come pretty  well  settled. 

In  Barbler  v.  Connolly,  113  U.  S.  27,  5  Sup. 
Ct.  357,  Mr.  Justice  Field,  in  delivering  the 
judgment  of  tbe  court,  said:    "Tbe  fourteenth 
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amendment,  in  declaring  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  property 
without  a  due  process  of  law,  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws,  undoubtedly  intended,  not 
only  that  there  should  be  no  arbitrary  depri- 
vation of  life  or  liberty  or  arbitrary  spoliation 
of  property,  but  that  equal  protection  and  se- 
curity shoiild  be  given  to  all  under  like  cir- 
cumstauces  in  the  enjoyment  of  their  personal 
and  civil  rights;  that  all  persons  should  be 
equally  entitled  to  pursue  their  happiness,  and 
acquire  and  enjoy  property;  that  they  should  ' 
have  like  access  to  the  courts  of  the  country  | 
for  the  protection  of  their  person  and  proper- 
ty, the  prevention  and  redress  of  wrongs,  and 
the  enforcement  of  contracts;  that  no  Im- 
pediment should  be  Interposed  to  the  pursuits 
of  any  one,  except  as  applied  to  the  same  pur- 
suits by  others  under  like  circumstances; 
that  no  greats  burdens  should  be  laid  upon 
one  than  are  laid  upon  others  in  the  same  call- 
ing and  condition.  *  •  *  Glass  legislation, 
discriminating  against  some  and  favoring  oth- 
ers. Is  prohibited;  but  legislation  which,  in 
carrying  out  a  public  purpose,  is  limited  In  Its 
application,  if  within  the  sphere  of  its  opera- 
tion it  affects  alike  all  persons  similarly  situ- 
ated, is  not  within  the  amendment." 

Legislation  which  is  special  in  its  character 
is  not  obnoxious  to  the  last  clause  of  the  four- 
teenth amendment  If  all  persons  subject  to  It 
are  treated  alike,  under  similar  circumstances 
and  conditions,  in  respect  both  of  the  privi- 
leges conferred  and  the  liabilities  imposed. 
Railway  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup. 
Ot.  1161. 

Whenever  the  law  operates  alike  upon  all 
persons  and  property  similarly  situated,  equal 
protection  cannot  be  said  to  be  denied.  Wal- 
ston  v.  Nevin,  128  U.  S.  578,  9  Sup.  Ct  19Z 

"It  merely  requires  that  all  persons  subject- 
ed to  such  legislation  shall  be  treated  alike, 
under  like  circumstances  and  conditions,  both 
in  the  privileges  conferred  and  in  the  liabili- 
ties imposed."  Marchant  v.  Railroad  Co.,  163 
U,  S.  380,  14  Sup.  Ct.  894. 

"There  is  no  evasion  of  the  rule  of  equality 
where  all  companies  are  subjected  to  the  same 
duties  and  liabilities  luder  similar  circum- 
stances." Railway  Co.  T.  Humes,  115  U.  S. 
612,  6  Sup.  Ct  110. 

In  view  of  the  construction  which  has  so 
frequently  been  placed  upon  this  clause  by  the 
United  States  supreme  court,  Is  the  act  of 
1895  within  the  inhibition  of  the  clause?  We 
think  not.  The  law  operates  alike  upon  all 
persons  and  property  similarly  situated.  The 
act  is  general  In  its  terms,  and  applies  to  all 
cases  falling  within  its  provisions.  All  per- 
sons and  property  subject  to  it  are  treated 
alike.  The  liability  of  the  railroad  corpora- 
tion is  the  same,  whatever  the  property  injur- 
ed, or  by  whomsoever  it  may  be  owned. 
There  is  no  imjust  discrimination  in  the  pro- 
tection given  by  the  statute  between  different 
persons  or  classes  of  persons. 

It  is  .argued,  however,  by  the  counsel  for 


the  plaintiff,  that  an  insurer  has  a  vested  in- 
terest In  the  property  insured;  "to  a  certain 
extent  an  ownerslilp";  and  that,  while  the 
statute  as  amended  furnishes  full  and  abso- 
lute protection  to  the  actual  owner,  it  affords 
none  whatever  to  the  insurer;  that,  therefore, 
there  to  an  unjust  discrimination  against  a 
class  of  persons,  viz.  insurance  companies,— 
corporations  being  undoubtedly  persons,  within 
the  meaning  of  the  constitutional  amendment 

But  we  think  that  the  right  which  an  in- 
surer who  has  paid  the  loss  has  to  prosecute 
for  hto  own  benefit  any  person  primarily  lia- 
ble to  the  assured  for  the  injury  is  not  based 
at  all  upon  the  idea  that  he  has  a  vested  inter- 
est, or  any  ownership  whatever,  in  the  prop- 
erty Insured,  but  rather  upon  the  doctrine  of 
subrogation,  which  is  founded,  not  upon  con- 
tract, but  upon  the  relationship  of  the  parties, 
and  upon  equitable  principles  for  the  purpooe 
of  accomplishing  the  substantial  ends  of  Jus- 
tice. 

In  accordance  with  these  equitable  princi- 
ples, a  surety  who  has  been  compelled  to  pay 
a  debt  for  which  another  Is  primarily  liable, 
succeeds  to  all  the  rights  which  the  creditor 
had  of  enforcing  the  liability  of  the  original 
debtor;  or  an  Insurer  who  has  paid  a  loss  far 
which  another  is  responsible,  either  by  statute 
or  at  common  law,  is  subrogated  to  any  claim 
that  the  Insured  had  against  the  person  whose 
tortious  act  caused  the  Injury,  or  who.  for 
any  other  reason,  is  liable  to  the  owner  thoe- 
for.  If  this  were  not  so,  the  very  inequitable 
result  would  follow  that  an  insured  owner  of 
property,  for  an  injury  for  which  another  Is 
liable,  would  recover  for  one  and  the  same 
loss  full'  Indemnity  from  the  insurer,  and  com- 
pensation from  the  person  liable  therefor. 

"Subrogation  is  the  substitution  of  one  per- 
son In  place  of  another,  whether  as  a  creditor 
or  as  the  possessor  of  any  other  rightful  claim, 
so  that  he  who  is  substituted  succeeds  to  the 
rights  of  the  other  in  relation  to  the  debt  or 
claim,  and  its  rights,  remedies,  or  securities." 
Jackson  Co.  v.  Boylston  Mot  Ins.  Co.,  139 
Mass.  608,  2  N.  E.  103. 

It  necessarily  follows  from  the  very  princi- 
ples of  this  doctrine  of  subrogation  that  one 
cannot  thereby  succeed  to  or  acquire  any 
dalm  or  right  which  the  party  for  whom  he  Is 
substituted  did  not  have.  A  mere  statement 
of  this  proposition  to  such  that  the  citation  of 
authority  in  support  of  it  Is  not  necessary,  bat 
ample  authority  is  not  wanting. 

"The  party  subrogated  acquires  no  greater 
rights  than  those  of  the  party  for  whom  be 
is  substituted."  Jackson  Co.  v.  Insurance  Co.. 
supra. 

"In  any  form  of  remedy,  the  insurer  can 
take  nothing  by  subrogation  but  tie  rights  of 
the  assTired."  Phoenix  Ins.  Co.  v.  Erie  ft  W. 
Ti-ansp.  Co.,  117  U.  S.  312,  6  Sup.  Ct  75li, 
1176. 

"The  right  of  the  Insurance  company  Is  a 
mere  equity  to  be  put  in  the  place  of  the  in- 
surer, •  •  •  whatever  hto  rights  may  be."' 
Kernochan  v.  Insturance  Oo.,  17  N.  Y.  42S. 
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The  foUowlng  cases  are  excelleiit  lUnstra- 
tlons  of  the  doctrine  of  subrogatioii  and  of  the 
proposition  that  the  tnsora:  by  subrogation 
succeeds  to  such  claims  and  rights  as  the  i)er- 
sou  indemnified  had,  and  to  none  other. 

In  the  case  of  Simpson  t.  Thomson,  L.  B.  8 
App.  Gas.  279,  decided  by  the  boose  of  lords 
In  1877,  an  insured  steamship  was  run  down 
and  destrdy^  by  another  steamship.  Both 
veseels  l)elonged  to  the  same  owner.  The  on- 
derwriters  paid  as  for  a  total  loss  upon  the 
steamship  destroyed,  and  sought  to  share  with 
the  owners  of  the  cargo  in  a  fund  which  the 
vessel  owner  had  paid  Into  court  under  an  act 
limiting  the  liability  of  the  shipowners.  The 
law  peers  who  delivered  opinions  all  agreed 
that  the  question  must  be  considered  Just  as 
If  the  underwriters  had  brought  an  action 
against  tbe  owner  of  both  vessels;  and  the 
house  of  lords  decided  that,  although  the  nn- 
derwrlters  had  paid  for  a  total  loss,  and  were 
entitled  to  all  the  rights  In  the  injured  ship 
which  belonged  to  its  owner,  yet.  If  that  owner 
could  not  assert  a  claim  for  damages  against 
the  wrongdoers,  neither  could  the  underwrit- 
ers; that  the  underwrites'  claim  must  be  as- 
serted in  tbe  name  of  the  insured;  and  that 
any  right  of  action  that  he  had  must  be  a  right 
of  action  against  himself,  which  is  an  absurd- 
ity, and  thing  unknown  to  law. 

The  lord  chancellor,  In  delivering  his  (pin- 
ion, said:  "I  know  of  no  foundation  for  the 
right  of  underwriters  exc^t  the  well-known 
princ^«  of  law  that  where  one  person  has 
Bgreed  to  Indemnify  another  he  will,  on  mak- 
ing good  the  IndenxDlty,  be  entitled  to  succeed 
to  all  the  ways  and  means  by  which  the  per- 
son Indemnified  might  have  protected  himself 
ai^ainst  or  reimbursed  himself  for  the  loss.  It 
Is  on  this  principle  that  the  nndowriters  of  a 
ship  tiiat  has  been  lost  are  entitled  to  the  ship 
tn  specie  if  they  can  find  and  recover  it;  and 
it  Is  on  tbe  same  principle  that  they  can  as- 
sert any  right  which  the  owner  of  the  ship 
might  have  asserted  against  a  wrongdoer  for 
damage  for  the  act  that  has  caused  the  loss. 
But  this  right  of  action  for  damages  they  must 
assert,  not  In  their  own  name,  but  in  the  name 
of  the  person  Insored;  and  if  the  person  In- 
sured be  the  person  who  has  caused  the  dam- 
age, I  am  unable  to  see  bow  the  right  can  be 
asserted  at  all." 

In  Jackson  Oo.  v.  Boylston  Mut  Ins.  do., 
139  Mass.  608,  2  X.  E.  103,  the  defendant  In- 
sured the  plaintlfC  on  cotton  In  transit  be- 
twe«i  different  places  in  the  United  States 
and  the  plaintiff's  mills  in  New  Hampshire. 
The  contract  for  transportation  with  a  carrier 
contained  a  stipulation  that  "the  conq>any 
[carrier]  incurring  such  Uability  shall  have  the 
t>cne(it  of  any  insurance  which  may  have  been 
effected  upon  or  on  accotmt  of  said  cotton." 
It  was  held  that  it  was  no  defense  to  an  ac- 
tion <m  the  policy  for  a  loss  Insured  against 
that  the  Insured  had,  by  contract  with  the 
carrier,  given  him  the  benefit  of  any  Insurance 
effected.  If  there  was  no  fraud  or  concealment 
on  the  part  of  the  insured  in  effecting  the  In- 


surance, and, If  the  policy  of  Insurance  con- 
tained no  clause  spedflcaUy  subrogating  the 
Insurer  to  the  rights  of  the  Insured  In  case  of 
a  loss  through  the  fault  of  a  carrier. 

In  Phoenix  Ins.  Co.  v.  Erie  &  W.  Transp. 
Co.,  117  U.  S.  312,  6  Sup.  Ot  750, 1176,  goods  in 
transit  were  insured  by  the  plaintiff.  A  stipu- 
lation In  the  bill  of  lading  allowed  the  carrier 
the  benefit  of  any  Insurance  procured  by  the 
owner.  It  was  held  that  this  stipulation  was 
valid,  although  the  loss  was  occasioned  by  the 
negligence  of  the  carrier  or  his  agents;  and 
that,  in  the  absence  of  fraudulent  conceal- 
ment or  misrepresentation,  tbe  Insurer  could 
maintain  no  action  against  the  carrier  upon 
any  terms  inconsistent  with  tbe  stipulation. 
Mr.  Justice  Gray,  in  delivering  the  Judgment 
of  the  court,  used  language  that  has  a  special 
significance  with  reference  to  tbe  plaintiff's 
contention  in  this  case.  "That  tbe  right  of  the 
assured  to  recover  damages  against  a  third 
person  Is  not  Incident  to  the  property  In  the 
thing  insured,  but  only  a  personal  right  of  the 
assured,  is  clearly  shown  by  the  fact  that  tbe 
Insurer  acquires  a  beneficial  interest  In  that 
right  at  action,  in  proportion  to  the  sum  paid 
by  him,  not  only  in  the  case  of  a  total  loss,  but 
likewise  In  the  case  of  a  partial  loss,  and 
when  no  Interest  in  the  property  is  abandoned 
or  accrues  to  him." 

Th^se  cases,  and  many  others  which  might 
be  cited,  many  of  which  are  collected  in  the 
last  two  cases  referred  to,  clearly  illustrate  the 
principles  of  the  doctrine  of  subrogation,  and 
show  that  tbe  rights  of  an  insurer  In  no  sense 
depend  upon  any  vested  Interest  or  ownership 
in  the  property  Insored,  bat  entirely  upon  the 
equitable  rule  that  one  who  has  indemnified  a 
property  owner  against  loss  should,  in  case  of 
loss  and  payment,  either  in  full  or  in  part,  be 
allowed  to  succeed  to  whatever  rights  the 
owner  had  to  the  extent  of  soch  payment 
against  the  person  primarily  liable  therefor. 

This  clause  in  the  Insurance  policies:  "If 
this  company  shall  claim  that  the  fire  was 
caused  by  the  act  or  neglect  of  any  person  or 
corporation,  private  or  municipal,  this  com- 
pany shall,  on  payment  of  the  loss,  be  subro- 
gated to  the  extent  of  such  payment  to  all 
right  of  recovery  by  the  Insured  for  the  loss 
resulting  therefrom,"— gives  the  Insurers  no 
greater  right,  in  a  case  of  this  kind,  than  they 
would  have  had  without  it  Its  only  effect 
was  to  prevent  the  assured  from  releasing  any 
dalm  that  she  had  against  any  one  responsi- 
ble for  the  Injury. 

It  Is  further  orged  that  the  act  of  1895  can- 
not affect  the  plaintiff's  right  of  recovery  In 
this  case,  because  otherwise  it  would  Impair 
the  obligation  of  a  contract;  that  it  is  not, 
and  was  not  Intended  to  be,  retrospective. 
The  plaintiff's  property  was  Injured  by  fire 
on  July  26,  1895,  some  m<mtbs  after  the  act 
of  1895  became  effective  by  the  expiration  of 
30  days  after  the  recess  of  the  legislature 
passing  it  Tbe  insurance  policies  were  dated 
in  March,  some  time  before  the  act  went  Into 
effect 
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It  l8  certainly  true  tbat  the  act  was  not  In- 
tended to  be  and  Is  not  retrospectlTe.  The 
limitation  of  llabiilty  does  not  apply  to  any 
case  where  fire  was  communicated  by  a  loco- 
motive prior  to  the  time  tbat  the  law  went 
Into  effect  But  was  it  not  intended,  and  does 
it  not  apply,  to  any  injury  thus  caused  after- 
wards? We  tbinlt  that  such  was  the  inten- 
tion, and  that  the  act  does  apply  to  this  case. 
Nor  can  we  see  how  it  in  any  way  afTects  or 
Impairs  the  obligation  of  a  contract.  It  un- 
doubtedly very  materially  affects  the  rights 
of  the  Insurer,  but  not  his  contractual  rights. 
This  was  entirely  within  the  province  and 
power  of  the  legislature.  The  liability  of  the 
railroad  coi-poration  was  created  by  the  legis- 
lature. It  was  not  based  upon  negligence,  but 
was  placed  rather  as  a  condition  upon  its 
franchise.  We  have  no  doubt  that  the  same 
power  which  created  this  unconditional  lia- 
l>llit7  could  either  limit  or  entirely  take  It 
away. 

In  Ewell  ▼.  Daggs,  108  U.  S.  143,  2  Sup. 
Ct.  408,  In  which  it  was  decided  tbat  a  stat- 
ute which  repealed  usury  laws  and  destroyed 
defenses  to  existing  contracts  on  the  groimd  of 
usury  did  not  deprive  parties  of  vested  rights, 
nor  Impair  the  obligation  of  contracts,  Mr. 
Justice  Matthews,  in  the  opinion,  says  "that 
the  right  of  a  defendant  to  avoid  bis  contract 
Is  given  to  him  by  statute  for  purposes' of  its 
own,  and  not  because  it  affects  the  merits  of 
Us  obligation;  and  that  whatever  the  statute 
gives  under  such  circumstances,  as  long  as  it 
Temains  in  fieri,  and  not  realized,  by  having 
passed  Into  a  completed  transaction,  may,  by 
.a  subsequent  statute,  be  taken  away." 

It  would  hardly  be  claimed  for  a  moment 
that  a  property  owner  along  the  route  of  a 
railroad  has  a  vested  right  in  this  statutory 
liability,  however  much  be  might  be  Injured 
by  its  repeal;  nor  do  we  think  that  an  insurer 
has  any  more  reason  to  complain  of  the  un- 
constitutionality of  the  law.  Certainly,  the 
state  cannot  be  said  to  have  assumed  any  ob- 
ligation, by  the  enactment  of  the  original  stat- 
ute, to  continue  tliis  liability*  of  a  railroad  cor- 
poration without  change  beyond  its  pleasure. 

It  is  said,  however,  that  the  clause  in  the 
policies  already  quoted  gives  to  the  insurer  the 
right  to  be  subrogated  to  this  claim  against 
.a  railroad  corporation  as  it  existed  at  the  time 
that  the  contract  of  insurance  was  made.  If 
this  were  the  object  of  the  clause,  we  are  un- 
able to  see  how  two  persons  can,  by  contract, 
continue  the  statutory  liability  of  a  third  per- 
son, not  a  party  to  the  contract,  beyond  such 
a  time  as  the  legislature  may  see  fit,  by  enact- 
ment subsequent  to  the  contract,  to  limit  or 
repeal  the  liability.  While  the  legislature  can- 
not Impair  the  obligation  of  the  contract  be- 
tween the  insurer  and  the  Insured,  the  parties 
to  the  contract  cannot  prolong  the  statutory 
liability  of  a  third  and  Independent  person, 
when  the  legislature  has  seen  fit  to  limit  or 
repeal  it 


But  the  clause  relied  upon  does  not  go  to 
the  extent  claimed  by  the  couna^  It  simply 
provides  tbat  if  the  insurance  company  shall 
claim  that  the  fire  was  caused  by  the  Act  or 
neglect  of  any  other  person  the  company  "shall, 
on  payment  of  the  loss,  be  subrogated  to  the 
extent  of  such  payment  to  all  right  of  recov- 
ery by  the  insured  for  the  loss  resulting  there- 
from." This  cannot  refer  to  any  tight  of  recov- 
ery by  the  insured  before  the  loss.  It  is  a 
right  of  recovery  "by  the  Insured  for  the  loss," 
—necessarily  such  right  as  the  insured  had  at 
the  time  of  the  loss  and  afterwards.  This 
amendment  in  no  way  affected  that  provisloii 
in  the  policy.  The  insurance  company  after  as 
well  as  l)efore  the  time  when  this  law  wait 
into  effect  had  the  right  to  be  subrogated  to  all 
the  right  of  recovery  that  the  insured  had,  and 
thi.s  independently  of  the  contract,  as  we  have 
already  seen. 

Wbat  this  right  of  recovery  was  tbat  the  In- 
sured had  for  a  fire  communicated  from  one  of 
the  defendant's  locomotives,  but  without  fault 
or  negligence  upon  the  part  of  the  defendant, 
depended  upon  the  law  as  It  was  at  the  time 
of  the  fire.  We  have  already  seen  that  this 
right  did  not  depend  upon  any  intoBst  or  own- 
ercihip  of  the  insurer  in  the  property  insured, 
but  rested  entirely  upon  the  equitable  role  that 
one  who,  by  reason  of  a  contract,  baa  bees 
obliged  to  indemnify  another  against  losji. 
should  succeed  to  all  the  rights  that  other  had, 
to  the  extent  of  the  amount  paid,  to  recover 
of  the  person  who,  for  any  reason,  was  prima- 
rily liable  therefor,  but  to  no  other  nor  greater 
rights  than  he  had. 

In  this  connection  we  again  quote  trom  (bt 
opinion  of  Mr.  Justice  Gray  In  Phoenix  Ins.  Co. 
V.  Erie  &  W.  Transp.  Co.,  supra:  "But  the  in- 
surer stands  In  no  rdation  of  contract  or  of 
privity  with  such  poiwMi.  His  title  arises  cut 
of  the  contract  of  insurance,  and  is  derived 
from  the  assured  alone,  and  can  only  be  en- 
forced In  the  right  of  the  latter."  This  right 
of  subrogation  remained  in  the  insurer  precise- 
ly the  same  after  the  act  of  1895  went  into 
effect  as  before.  But  in  the  meantime  betw<«D 
the  making  of  the  contract  of  insurance  and 
the  time  of  the  fire  the  plaintiff's  right  had 
been  limited  to  a  recovery  of  the  difference  be- 
tween the  amount  of  the  hijury  and  the  amount 
of  the  Insurance  received,  thus  indirectly  af- 
fecting the  insurer's  rights  but  not  Its  con- 
tractual rights. 

Our  conclusion  Is  that  the  act  of  1S96  Is  not 
in  violation  of  any  provision  of  the  federal  con- 
stitution, and  that  it  does  apply  to  this  case. 
From  the  amount  of  damages  assessed  by  the 
referee  there  will,  therefore,  be  deducted  tht» 
insurance  received  by  the  plaintiff,  less  the 
piemium  paid,  and  the  expense,  if  any,  ot  the 
recovery  of  insurance.  The  plaintiff  win  be 
entitled  to  Judgment  for  this  difference,  to- 
gether with  interest  thereon  as  provided  by 
law. 

Judgment  accordingly. 
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TALCOTT  T.  ARNOLD  et  ux. 

(Court  of  Erronr  and  Appeals  ot  New  Jersey. 

June  28,  1897.) 

BUPI«TMB.NT  OF  HuSBilND    BT    WlFB— RiOBTS    09 

Husband's  Crbditobs. 

1.  In  equity,  a  contract  between  husband  and 
wife,  relating  to  the  wife's  separate  estate,  is 
as  valid  against  the  husband's  creditors  as  if  the 
wife  were  a  feme  sole. 

2.  If  a  married  woman  bona  fide  employ  her 
husband  to  devise  and  perfect  mechanical  inTen- 
tions  for  her,  she  agreeing  to  pay  all  the  expenses 
to  be  incurred,  and  also  to  pay  him  a  salary,  oat 
of  her  separate  estate,  and  in  pursuance  thereof 
the  patents  for  his  inventions  are  issued  to  or  as- 
signed to  the  wife,  the  patents  and  their  proceeds 
are  the  separate  property  of  the  wife,  and  can- 
not, in  equity,  be  reached  by  the  creditors  of  the 
husband.  Taylor  t.  Wands,  37  AtL  316,  reaf- 
firmed. 

(Syllabus  by  the  Court) 

Appeal  from  court  of  cbancery. 

Bill  by  James  Talcott  against  Satterlee  Ar- 
nold and  Anna  M.  Arnold,  his  wife.  The  chan- 
cellor advised  a  decree  for  complainant  (3S 
AtL  532),  and  defendants  appeal.    Reversed. 

E.  O.  Harris  aad  0.  L.  Corbln,  for  appel- 
lants. J.  B.  Vreeland  and  T.  Little,  for  re- 
spondent. 

DIXON,  J.  A  general  statement  of  the  dr- 
cumstancea  of  this  caae  may  be  found  in  the 
opinion  of  the  learned  vice  chancellor  In  85 
AtL  532,  and  need  not  be  here  repeated.  A 
fundamental  difference  exists  between  the 
view  taken  by  the  vice  chancellor  and  that 
taken  by  this  court  regarding  the  central  fact 
in  controversy.  We  believe  (although  be  did 
not;  in  the  substantial  truth  of  the  testimony 
of  Mr.  and  Mrs.  Arnold  concerning  their  agree- 
ment made  In  1879.  They  both  testify  that 
then,  shortly  after  Mr.  Arnold's  assignment 
for  the  benefit  of  his  creditors,  It  was  agreed 
that  Mrs.  Arnold,  out  of  her  own  means  (be- 
ing a  legacy  of  $10,000  just  before  left  to  her), 
should  furnish  all  the  money  required  by  Mr. 
Arnold  In  experimenting  for  the  purpose  of 
devising,  developing,  and  perfecting  mechan- 
ical inventions,  and  also  should  pay  him  a 
siilary  of  $1,2(X)  per  annum,  which  he  was  to 
devote,  as  far  as  necessary,  to  the  support  of 
his  family;  and  that.  In  consideration  thereof, 
Mr.  Arnold  should  employ  his  skill  and  labor 
for  the  purpose  mentioned,  and  should  cause 
all  bis  inventions,  and  whatever  patents  might 
be  Issued  therefor,  to  become  the  separate 
property  of  Mrs.  Arnold.  To  this  testimony 
there  Is  no  contradiction.  It  is  corroborated 
by  their  conduct  since  the  time  of  the  alleged 
making  of  tlie  bargain,  for  no  doubt  exists 
that  Mrs.  Arnold  employed  almost  the  whole 
of  her  private  fortune  in  the  manner  stipulat- 
ed, and  all  the  patents  secured  for  Mr.  Ar- 
nold's inventions  were  Issued  or  at  once  as- 
signed to  his  wife,  and  have  always  been 
treated  as  hers.  It  Is  true  that  In  managing 
the  business  which  this  arrangement  contem- 
plated the  husband  has  not  been  held  to  such 
a  strict  account,  and  the  wife  has  not  exer- 


cised such  careful  scrutiny  as  would  be  look- 
ed for  If  they  had  been  allied  in  business  only, 
but,  considering  their  close  family  relation- 
ship, this  freedom  on  the  one  side  and  confi- 
dence on  the  other  militate  scarcely  at  aK 
against  the  reality  and  bona  fides  of  their 
business  contract  The  contract  itself  was  one 
likely  to  b&  made  under  the  circumstances,  for 
Mr.  Arnold's  ability  to  support  his  family 
seems  to  have  depended  mainly  on  his  invent- 
ive skill,  and  his  insolvency  rendered  it  Im- 
probable that  he  would  find  any  other  source 
than  his  wife's  funds  for  supplying  bis  pe- 
cuniary wants.  Nor  can  any  tmfalrness  be 
chargM,  at  least  against  Mrs.  Arnold.  In 
view  of  the  extreme  fallibility  of  all  attempts 
at  mechanical  invention,  and  the  actual  fail- 
ure of  Mr.  Arnold  up  to  that  time,  it  perhaps 
required  the  faith  of  a  wife  In  her  husband 
to  subject  all  one's  fortune  to  the  hazard  of 
such  an  enterprise.  The  result  of  the  contract 
is  that  seventeen  patents  stand  in  Mrs.  Arnold's 
name,  of  which  only  two  or  three  seem  to 
have  any  value;  that  out  of  these  two  or 
three  large  sums  of  money  have  been  received, 
most  of  which  has,  however,  been  spent  In 
further  experimentation,  leaving  In  her  hands 
at  present  property  worth  about  $16,000,  be- 
sides the  patents,  and  the  contracts  made  tm- 
der  them.  This  being  the  state  of  affairs,  the 
question  arises  whether  a  court  of  equity 
should  aid  Mr.  Arnold's  creditor  to  collect  his 
debt  out  of  Mrs.  Arnold's  possessions.  The 
complainant  urges  that  such  assistance  should 
be  given  him  for  three  reasons:  First  be- 
cause the  contract  was  made  with  intent  to 
delay,  hinder,  or  defraud  the  husband's  cred- 
itors; second,  because  the  parties  were  inca- 
pable of  contracting  with  each  other;  and, 
third,  because  a  person's  agreement  to  assign 
in  gross  all  his  future  labors  as  an  inventor,  or 
the  products  of  those  labors,  is  invalid.  Un 
the  grounds  above  stated,  we  believe  the  con- 
tract to  have  been  made  bona  fide  for  valua- 
ble consideration  on  both  sides,  and  without 
any  Improper  design.  The  inability  of  bus- 
band  and  wife  to  contract  with  each  other  ex- 
ists at  law  only.  In  equity,  their  contract  re- 
lating to  the  wife's  separate  property  is  as 
valid  as  If  the  wife  were  a  feme  sole.  Per- 
kins V.  Elliott,  23  N.  J.  Eq.  626.  The  present 
contract  related  to  Mrs.  Arnold's  separate  es- 
tate. As  to  the  third  reason,  while  the  propo- 
sition there  advanced  may  be  sound  (Manufac- 
turing Co.  V.  Gill,  32  Fed.  607;  Manufactur- 
bag  Co.  V.  Dice,  106  111.  649),  yet  certainly, 
after  the  contract  has  been  fully  performed 
by  the  actual  transfer  of  the  patents  obtained 
upon  the  inventions  and  the  payment  of  the 
consideration  to  the  inventor,  a  court  of  equity 
cannot  be  Induced  to  undo  the  transaction, 
and  take  back  the  patents,  merely  because 
the  contract  had  not  been  legally  enforceable. 
At  that  stage  the  transaction  has  become  sim- 
ply a  completed  sale  and  delivery  of  personal 
property  for  a  valuable  consideration  previous- 
ly received,  and  Is  in  all  i^espects  unobjection- 
able.   The  present  case,  as  we  r^ard  It,  falls 
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directly  within  the  principle  very  recently  ap- 
plied by  this  court  in  Taylor  v.  Wands,  37 
AtL  315,  that  a  married  woman  may  Invest 
her  separate  estate  in  any  legitimate  business, 
and  employ  her  husband  as  her  agent  to  car- 
ry it  on  for  her,  without  rendering  it,  or  the 
profits  of  It,  liable  for  her  husband's  debts. 
The  profits  of  theinvestment,  produced  through 
the  purchased  labor  and  skill  of  the  husband, 
will,  like  the  capital  itself,  be  the  separate 
property  of  the  wife.  The  decree  of  the  court 
below  should  be  reversed,  and  the  bill  dis- 
missed. 


INDUSTRIAL  LAND  DEVELOPMENT  00. 
et  al.  T.  POST  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  14,  1897.) 

MORTQAOBS— PAILDBB    TO    FaT   InSTALLMBNT— OF- 

TION  TO  Declabb  Fbincipal  Due. 

A.,  being  indebted  to  B.,  executed  a  bond 
and  mortgage  to  secure  the  payment  of  the  debt. 
One  of  the  provisions  contained  therein  was  that 
the  principal  sum  secured  thereby  should,  at  the 
oDtion  of  the  mortgagee,  become  immediately  due 
and  payable  for  failure  to  pay  any  installment  of 
interest  within  30  days  after  it  had  accrued. 
Bfld,  that  the  fact  that  the  mortgagee  did  not  ex- 
ercise his  option  the  first  time  there  was  a  failure 
to  pay  an  installment  of  interest  within  the  time 
limited  did  not  deprive  him  of  the  right  to  elect 
ttiat  the  principal  should  become  immediately  due 
and  payable  on  account  of  a  subsequent  default  in 
the  payment  of  interest. 

(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery. 

Bill  by  Abram  Post  and  others  against  the 
Industrial  Land  Development  Company  and 
others.  Decree  for  complainants  (34  AtL  137), 
and  defendants  appeal    AfSrmed. 

James  Parker,  for  appellants.  Edwin  B. 
Goodell,  for  respondents. 

OTJMMERB,  3.  The  respondents  are  the 
holders  of  a  bond  and  mortgage  given  by  the 
Industrial  Land  Development  Company  to 
one  William  Post,  to  secure  the  payment  of 
$150,000,  loaned  by  him  to  the  company.  The 
bond  and  mortgage  each  contain  a  provision 
to  the  effect  that  the  principal  sum  secured 
thereby  shall,  at  the  option  of  the  holder 
thereof,  become  immediately  due  and  pay- 
able for  failure  to  pay  any  installment  of 
Interest  within  80  days  after  it  should  fall 
due.  On  the  3d  day  of  March,  1894,  a  semi- 
annual installment  of  Interest  fell  due  and 
remained  unpaid  until  the  21at  of  May  oC 
that  year,— a  period  of  more  than  30  days. 
On  the  3d  day  of  September,  another  install- 
ment of  Interest  fell  due.  It  also  remained 
unpaid  for  more  than  30  days,  aind,  for  this 
second  default,  the  respondents  elected  that 
the  whole  of  the  principal  debt  should  be  Im- 
mediately due  and  payable,  and  brought  suit 
to  foreclose  the  mortgage.  A  decree  was 
entered  for  the  whole  amount  of  the  prin- 
cipal, together  with  the  arrears  of  interest. 


The  appellants  contend  that  this  decree  is 
erroneous,  insisting  that  the  respondents,  by 
failing  to  exercise  their  option  to.  have  the 
principal  become  immediately  due  and  pay- 
able on  account  of  the  first  default  In  the 
payment  of  Interest,  lost  their  right  to  ex- 
ercise such  option  on  accotmt  of  any  subM- 
quent  default.  There  is  nothing  in  this  con- 
tention. By  the  terms  of  the  bond  and  mort- 
gage, the  right  was  reserved  to  the  mort- 
gagee to  demand  immediate  payment  of  the 
principal  debt  for  any  default  in  the  pay- 
ment of  interest  thereon.  This  right  recur- 
red as  each  installment  of  Interest  fell  due. 
and  bis  failure  to  enforce  it  for  one  de- 
fault did  not  operate  to  deprive  the  mort- 
gagee of  his  option  to  call  for  the  Immediate 
pajment  of  the  principal  for  a  subsequent 
default  in  the  payment  of  interest,  any  more 
than  it  operated  to  relieve  tue  mortgagor 
from  the  necessity  of  paying  the  subsequent 
Installments  as  they  fell  due.  Dompor's 
Case,  1  Smith,  Lead.  (Das.  119,  which  is  re- 
lied upon  by  counsel  for  the  appellants  as 
supporting  their  contention,  seems  to  as  to 
have  no  relevancy  to  the  case  In  hand. 

It  Is  further  urged  on  behalf  of  the  appel- 
lants that  the  decree  brought  up  by  this  ap- 
peal has.  In  fact,  no  existence,  because  It  was 
never  signed  by  the  chancellor.  It  Is  difficult 
to  see,  even  if  this  was  so,  how  it  cotild  bene- 
fit the  appellants;  for,  If  there  was  no  de- 
cree, then  there  was  nothing  for  this  appeal 
to  operate  on,  and  it  would  have  to  be  dis- 
missed as  Improvldently  taken.  The  tmet  that 
the  decree  has  been  sent  up  with  tbe  other 
proceedings  by  the  court  of  chancery,  In  pia- 
suance  of  the  appeal,  justifies  us  in  a.s«nmlng 
that  It  is  an  existing  judgment  of  that  court 
The  decree  below  should  be  affirmed,  with 
costs. 


CITY  OP  CAPE  MAT  v.  CAPE  MAT,  D.  R  A 
S.  P.  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  1,  1897.) 

Stbbet  Railkoadb — ^Turnouts — OasTRrcTiox  or 
Stbkbt— Summary  Rbmotai,— Okdi- 

SANCK — VaLIDITT. 

1.  The  dty  council  of  Cape  May  by  an  ordi- 
nance granted  permission  to  a  railway  comiHuiy 
to  lay  its  tracks  on  certain  streets  (naming  them), 
and  also  to  construct  all  necessary  switdbea  and 
turnonts.  Held,  that  turnouts  built  in  pursuance 
of  such  authority,  unless  it  clearly  appears  tiiat 
the  authority  has  been  exceeded,  are  not  such  an 
obstruction  of  the  streets  as  to  warrant  their 
summary  and  forcible  removal  by  police  inter- 
vention without  notice  or  a  heariiig. 

2.  Notice,  either  actual  or  constructive,  should 
he  given  to  all  who  are  interested,  before  the 
adoption  of  an  ordinance  which  affects  and  prac- 
tically adjudicates  property  rights.  An  nnrea- 
sona)>le  ordinance  will  not  be  sustained. 

3.  A  resolution  by  a  city  council  declaring  die 
turnout  of  a  street  railway  to  l>e  an  unlawful 
obstruction,  and  directing  the  street  committee 
to  employ  counsel  and  take  legal  measures  to  re- 
move it,  is  not  objectionable. 

1      (Syllabus  by  the  Ooort) 
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Error  to  supreme  court. 

Certiorari,  on  the  relation  of  the  Oape  May, 
Delaware  Bay  &  Sewell's  Point  Railroad  Oom- 
pany,  against  the  city  of  CSape  May  and  oth- 
ers, to  review  a  resolution  and  ordinance  of 
said  dty.  From  a  Judgment  (84  AtL  397)  set- 
ting the  proceedings  aside,  the  city  of  Cape 
May  brings  error.  Judgment  setting  aside  the 
ordinance  affirmed,  but  reversed  as  to  resolu- 
tion. 

David  J.  Pancoast,  for  plaintiff  In  error. 
Eklward  A.  Armstrong,  for  defendant  In  error. 

NIXON,  J,  This  writ  of  error  brings  here 
for  review  the  judgment  of  the  supreme  court 
setting  aside  both  a  resolution  and  an  ordi- 
nance passed  by  the  council  of  the  city  of 
Cape  May.  The  resolution  was  adopted  Jime 
4,  ISOo,  and  is  as  follows:  "Whereas,  the 
Cape  May,  Delaware  Bay  and  Sewell's  Point 
Railroad  Company,  without  the  sanction  or  au- 
thority of  the  city  council,  on  the  twenty- 
eighth  day  of  May  last,  made  an  extension  of 
Its  road  by  laying  an  additional  track  on  Beach 
avenue,  from  the  Sea  Breeze  Hotel  westward 
to  the  end  of  Beach  Avenue  drive,  a  distance 
of  about  fifteen  hundred  feet,  the  effect  of 
which  is  Injurious  to  the  said  Beach  avenue 
and  the  right  of  the  traveling  public  therein: 
Now,  therefore,  be  it  resolved,  that  the  said 
railroad  company  be  notified  and  requested  to 
remove  the  said  extension  at  once,  and  if  they 
fihall  refuse  to  comply  with  such  notice  and 
request  that  said  committee  shall  be  empow- 
ered and  directed  to  employ  counsel  and  take 
I^al  measures  In  behalf  of  the  city  to  enforce 
the  same."  The  ordinance  was  Introduced 
June  3,  and  adopted  June  13,  1896,  and  is  as 
follows: 

"An  ordinance  relating  to  the  railroad  en- 
croachments and  obstructions  In  Beach  ave- 
nue. 

"Section  1.  Be  It  ordained  and  enacted  by 
the  inhabitants  of  the  dty  of  Cape  May,  In 
dty  council  assembled,  and  It  Is  hereby  en- 
acted by  the  authority  of  the  same,  that  the 
extension  to  their  street  railroad  which  the 
Cape  May,  Delaware  Bay  and  Sewell's  Pohit 
Bailroad  Company  made  on  the  twenty-eighth 
day  of  May,  1885,  on  Beach  avenue,  from  the 
Sea  Breeze  Hotel  westward  to  the  end  of 
Beach  Avenue  drive,  without  the  sanction  or 
authority  of  city  council.  Is  an  unlawful  ob- 
struction and  incumbrance  In  and  upon  the 
said  avenue;  and  the  street  committee  is  here- 
by authorized  and  directed  to  remove  the 
same,  and  the  mayor  of  the  city  Is  hereby  re- 
quested to  aid  and  assist  the  said  committee 
In  the  enforcement  of  this  ordinance  according 
to  the  duty  Imposed  upon  him  by  the  city 
charter. 

"Sec.  2.  And  be  it  ordained  and  enacted  by 
the  authority  aforesaid,  that  this  ordinance 
shall  take  efTect  immediately." 

The  principal  question  raised  by  the  writ  re- 
lates to  the  validity  of  this  ordinance,  and  It 
is  important  to  first  note  the  relation  of  the 


parties  to  the  controvert.  The  defendant  in 
error  is  a  railwiy  corporation  formed  by  the 
merger  and  consolidation,  under  the  laws  of 
this  state^  of  three  companies,  and  has  been 
fw  several  years  past  operating  a  street  rail- 
way in  and  through  the  city  of  Cape  May  to 
adjacent  points;  and  a  map  of  this  consolidat- 
ed road  is  on  file  In  the  office  of  the  secretary 
of  state,  showing  the  true  location  of  the 
same,  as  required  by  law.  The  validity  of  this 
consolidation,  and  the  right  of  the  new  corpo- 
ration to  exercise  all  the  privileges  and  fran- 
chises possessed  by  the  constituent  roads  out 
of  which  it  was  formed  by  the  merger,  are  not 
challenged  in  these  proceedings.  The  dty 
council  of  Oape  May,  the  plaintiff  in  error,  by 
an  ordinance  dated  June  28,  1892,  granted  to 
the  Cape  May  &  Schellenger's  Landing  Rail- 
road Company,  one  of  the  three  companies 
merged  into  and  now  forming  the  Cape  May, 
Delaware  Bay  &  Sewell's  Point  Railroad 
Company,  "permission  to  lay,  construct,  main- 
tain, and  operate  a  railroad,  with  the  nec- 
essary s\sitcbeB  and  turnouts,  upon  and  ad- 
joining the  board  walk  from  Madison  ave- 
nue. In  the  dty  of  Cape  May,  to  Wood  street. 
In  said  city,  and  from  Wood  street,  crossing 
the  said  board  walk  to  the  southerly  side  of 
Beach  avenue,  and  thence  extending  inside 
and  adjoining  the  board  walk  along  the  same 
to  Broadway,  and  thence  to  the  northwardly 
side  of  Beach  avenue  and  extending  to  the 
boundary  line  of  the  city  of  Oape  May."  Oth- 
er provisions  follow,  providing,  among  other 
things,  that  the  propelling  power  for  its  cars 
shall  be  electric  motors,  and  also  that  the 
company  shall  ffie  its  acceptance  of  the  ordi- 
nance with  the  dty  recorder,  which'  was  done. 
It  will  be  perceived  that  the  ordinance  gives 
permission  to  conduct  and  operate  the  rail- 
road, with  the  necessary  switches  and  turn- 
outs, and  also  that  the  route  indudes  Beach 
avenue,  from  which  that  part  of  the  defend- 
ant's road  described  in  the  resolution  and  or- 
dinance was  to  be  removed.  After  the  pas- 
sage of  this  ordinance  the  company  laid  its 
tracks  and  two  turnouts  on  Beach  avenue,  and 
the  road  had  been  operated  with  these  sidings 
for  over  two  years  without  objection,  when.  In 
May,  1895,  the  two  were  connected  by  the 
addition  of  about  470  feet,  and  thus  converted 
into  one  turnout  of  about  1,500  feet  in  length. 
This  act  on  the  part  of  the  company  gave  oc- 
casion for  the  passage  of  the  ordinance  In 
question,  and  also  the  resolution.  The  purport 
of  the  ordinance  is  to  adjudge  this  turnout, 
or  "extension,"  as  It  is  termed  In  the  ordi- 
nance, an  unlawful  obstruction,  amounting  to 
a  nuisance,  and  to  direct  its  removal  as  such. 
This  is  the  status,  as  claimed  by  counsel  for 
the  plaintiff  in  error,  who,  in  his  brief,  says, 
"On  the  4th  of  June  dty  coundl  passed  a  reso- 
lution directing  the  street  committee  to  take 
legal  measures  for  the  removal  of  said  exten- 
sion, and  on  the  13th  of  the  same  month  pass- 
ed an  ordinance  declaring  the  said  extension 
to  be  a  nuisance,  and  ordering  its  removal." 
The  general  proposition  that  the  munidpol 
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authorities  of  a  city  may,  In  certain  cases,  re- 
move in  a  summaiT  manner  obstmctions  from 
its  sti-eets,  will  not  be  controverted  by  any 
one.  Power  to  do  tills  Is  given  to  the  coun- 
cil of  Cape  May.  Laws  1875,  p.  206,  §  10. 
But  such  action  without  notice  or  hearing 
should  be  exercised  only  In  cases  of  nui- 
sances per  se,  and  which  are  unquestioned  and 
obvious,  such  as  obstructions  on  a  street 
which  impede  travel,  or  endanger  the  safety  of 
persons  using  it.  A  street  railway  is  not  snch 
an  unlawful  obstruction  as  can  be  summarily 
and  forcibly  removed  by  police  Intei-ventlon, 
when  Its  construction  has  been  authorized  by 
the  city  council,  and  It  does  not  clearly  appear 
that  the  authority  has  been  exceeded.  In  such 
a  case  some  less  summary  remedy  should  be 
sought,  if  any  grievance  exists.  The  ordi- 
nance passed  by  the  city  council  in  1882  em- 
powered the  company  to  construct  all  neces- 
sary turnouts.  It  Is  In  evidence  and  uncon- 
tradicted that  the  business  of  the  company 
made  this  lengthened  turnout  necessary  In  or- 
der that  Its  cars  might  be  properly  operated 
at  this  point.  Two  turnouts  had  been  In  use 
at  this  place  since  1893  without  protest  from 
any  one,  and  the  act  complained  of  merely 
connected  the  two  by  an  addition  of  470  feet; 
making  one  siding  of  about  1,500  feet.  In- 
stead of  1,000  feet  In  the  two  old  ones.  It 
does  not  appear  how  this  turnout,  only  about 
one-tbh:d  longer  than  the  two  previously  used, 
could  have  so  Interfered  with  the  public  safety 
or  convenience  as  to  require  Its  Immediate  and 
forcible  removal  without  notice  or  a  hearing 
given  to  the  company.  In  Wood,  Nuls.  (3d 
Bd.)  977,  It  is  said,  "The  fact  that  a  particu- 
lar thing  Is  declared  a  nuisance  by  an  ordi- 
nance does  not  make  that  use  of  property  a 
nuisance  unless  It  is  In  fact  so,  and  comes 
within  the -common-law  or  statutory  Idea  of  a 
nuisance."  Furthermore,  the  adoption  of  this 
ordinance  bv  the  city  coimcll  was  at  once 
both  an  adjndicatlon  of  the  rights  and  a  con- 
demnation of  the  property  of  the  defendant 
company  without  an  opjwrttmity  to  be  heard; 
for  It  Is  not  claimed  that  any  previous  notice, 
either  actual  or  constructive,  was  given  to  the 
company  of  the  action  of  the  council.  It  be- 
ing an  ordinance  which  affected  property 
rights,  the  defendant  in  error  was  entitled  to 
notice  before  its  passage. 

This  ordinance  cannot  be  sustained,  on  stlU 
another  ground.  It  Is  unreasonable.  It  will 
be  perceived  that  It  directs  the  removal  of  the 
extension  to  the  street  railroad  made  on  the 
28th  of  May,  1895,  from  the  Sea  Breeze  Hotel 
westward  to  the  end  of  Beach  Avenue  drive. 
This  distance  includes  the  whole  of  the  tum- 
oat,  both  the  old  part  and  the  new.  Ttmt 
this  was  the  purpose  of  the  council  is  made 
clear  by  the  resolution  introduced  concur- 
rently with  the  ordinance,  In  which  the  exten- 
sion is  described  In  the  same  manner,  and  the 
words,  "a  distance  of  about  fifteen  hundred 
feet,"  are  added.  It  thus  contemplated  the 
forcible  remoral,  as  an  unlawful  obstruction 
of  the  street,  of  the  whole  1,500  feet,  the  entire 


turnout  of  the  defendant  company  on  Beach 
avenue,  two-thirds  of  which  had  been  u$«<I  tor 
more  tlian  two  years  vrithout  protest  from 
the  city  council,  or  any  private  citizen  or  prop- 
erty owner,  and  which  was  laid  under  author- 
ity from  the  city  to  construct  "all  necessary 
switches  and  turnouts."  In  47  N.  J.  Law. 
288,  in  Pennsylvania  R.  Co.  v.  Jersey  Ciiy, 
the  late  Chief  Justice  Beasley  said:  "The 
third  and  last  ground  was  that  the  ordinance  hi 
question  is  unreasonable,  and  the  stress  of 
the  argimient  was  properly  laid  on  tills  iKiint. 
If  this  by-law  be  subject  to  this  impuiatlou. 
there  can  be  no  doubt  that  it  would  be  the 
duty  of  this  conrt  to  pronoimee  it  a  nulliiy." 
We  think  this  ordinance  Is  subject  to  that  .m- 
putatlon. 

We  do  not,  however,  concur  with  the  Judg- 
ment of  the  supreme  court  In  setting  aside  the 
resolution.  It  only  provides  that  the  str<:et 
committee  shall  notify  and  request  the  rail- 
road company  to  at  once  remove  the  ext«i- 
slon  ot  Its  track  on  Beach  avenue  from  the 
Sea  Breeze  Hotel  to  the  end  of  Beach  Ave- 
nue drive,— a  distance  of  about  1,500  feet,  and 
instructs  them,  In  case  of  refusal  to  comply 
with  such  notice,  to  employ  counsel  and  take 
legal  measures  to  enforce  Its  removaL  We 
think  it  was  clearly  within  the  power  of  coun- 
cil to  pass  such  a  resolution.  It  did  not  of 
itself  affect  any  pr«^)erty  right  of  the  rail- 
road company,  and  therefore  no  notice  wa.< 
required  to  be  given  before  passing  It  By 
its  terms,  It  was  only  a  notice  and  request. 
No  summary  or  arbitrary  action  was  advised 
or  suggested,  but  rather  the  contrary;  for  the 
committee  Is  directed  to  employ  counsel,  and 
to  take  legal  measures  to  accomplish  the  ob- 
ject proposed.  It  Is  always  lawful  to  employ 
counsel  and  take  legal  measures  to  remedy  a 
real  or  supposed  grievance,  whether  public  or 
private,  and  we  think  the  instructions  to  the 
committee  were  unobjectionable.  Oar  condt^ 
slon  Is  that  the  judgment  of  the  supreme  conrt 
setting  aside  the  ordinance  should  be  affirmed, 
but,  with  respect  to  the  resolution,  it  abould  be 
reversed. 


STATE  aLIFP,  Prosecutor)  v.  BANGHART 
etaL 

(Supreme  Court  of  New  Jersey.    July  13,  1897.1 

iNsoLVKScr— PbaudulestMortoage— Discharsi 
FROM  Arrest. 

By  force  of  the  fifteenth  section  of  the  in«»;- 
vent  debtors'  act  (2  Gen.  St  p.  1731),  the  f*ot 
that  the  debtor  has  mortgaged  his  property  w.tk 
the  iDtcution  of  defrauding  his  creditors  will  oper- 
ate ns  a  bar  to  his  discharge  from  imprisonment. 

(Syllabus  bv  the  Court) 

C^rtloraii  to  court  of  common  pleas,  Warroi 
county;   Morrow,  Judge. 

Certiorari  by  the  state  on  the  prosecution 
of  John  Iliff  against  Henry  A.  Banghart  and 
others.    Affirmed. 

Argued  February  term,  1897,  before  GAR- 
RISON and  GUMMERE,  JJ. 
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Joseph     M.     Roseberry,     for    prosecutor. 
George  M.  Sblpman,  for  defendants. 

OUMMERB,  J.  The  prosecutor  seeks  by 
this  proceeding  to  have  set  aside  an  order  o^ 
the  court  of  common  pleas  of  Warren  county 
refusing  him  his  discharge  as  an  insolvent 
debtor.  It  appeared  on  the  hearing  of  the 
prosecutor's  appHcatlon  for  bis  discharge 
that  luis  body  had  been  talceo  on  a  ca.  sa. 
in  satisfaction  of  a  judgment  recovered  against 
him  by  the  defendant  Banghart,  and  that 
dbortly  after  the  Institution  of  the  suit  in 
w^bich  the  Judgment  waa  recovered  the  pros- 
ecutor executed  a  chattel  mortgage  to  one 
of  his  brothers  upon  his  personal  estate.  From 
the  evidence  before  the  court  it  found  as  a 
fact  tliat  this  chattel  mortgage-  was  not  glT- 
en  bona  fide,  but  was  a  contrivance  on  the 
part  of  the  prosecutor  and  his  brother  to  de-  ' 
fraud  his  creditors,  particnlarly  Banghart,  I 
and  for  this  reason  refused  him  the  benefit  { 
of  tlie  insolvency  laws.  The  prosecutor,  at  the 
time  and  place  fixed  for  the  hearing  of  his 
application,  appeared  before  the  court,  and 
rendwed  an  account  of  bis  estate,  and  an 
Inventory  thereof,  In  compliance  with  the  re- 
quirement of  the  elglith  section  of  the  insol- 
vent debtors'  act  (2  Gten.  St.  p.  1728),  and  he 
now  insists  that  he  wa«  entitled  to  his  dis- 
charge, unless  the  court  of  common  pleas 
found  that  his  conduct  in  malting  up  his  ac- 
count and  inventory  and  in  delivering  up  his 
estate  to  his  creditors  was  not  fair,  upright, 
and  Just;  basing  his  contention  upon  the 
construction  put  ui>on  the  section  referred  to 
by  this  court  In  Mellslci  v.  Sloan,  47  N.  J. 
Law,  82.  But  this  contention  overlooks  the 
fact  that  the  fifteenth  section  of  the  in8<H- 
vent  debtors'  act  directs  that,  if  it  shall  be 
made  to  appear  to  the  satisfaction  of  the 
court  before  which  the  application  for  the 
benefit  of  the  insolvency  laws  Is  made  that  the 
debtor  has  mortgaged  hi?  estate,  real  or  per- 
sonal, wltJi  intent  to  defraud  his  creditor  or 
creditors,  the  said  debtor  shall  lae  refused  his 
discharge.  2  Oen.  St.  p.  1731.  The  decision 
of  this  court  in  Meliski  v.  Sloan  was  based 
entirely  upon  the  construction  to  be  given  to 
the  eighth  section  of  the  statute,  the  facts 
of  that  case  aot  bringing  it  within  the  pro- 
vision of  the  fifteenth  section,  and  conse- 
quently not  requiring  a  consideration  of  its 
effect.  It  is  entirely  clear,  however,  that  in 
order  to  give  due  effect  to  each  of  these  sec- 
tions a  debtor  must  be  refused  his  discharge 
if  it  shall  appear  to  the  court  to  which  his 
application  is  made  that  he  has  mortgaged 
bis  property  with  Intent  to  defraud  his  cred- 
itors, even  if  his  conduct  in  other  respects 
was  fair,  upright,  and  just.  Reford  v.  Cra- 
mer, 30  N.  J.  Law,  250.  It  was  upon  this 
construction  of  the  statute  that  the  court  of 
common  pleas,  In  the  case  before  us,  denied 
the  prosecutor's  application  for  his  discharge. 
The  order  brought  up  by  the  writ,  being  In 
strict  compHance  with  the  statutory  require- 
ments, should  be  affirmed,  with  costs. 


TALLON  et  al.  v.  MAYOR.  ETC.,  OF  CITY 

OF  HOBOKEN  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  14,  1897.) 

Cbrtiorart— Whes   Lies— Mdsicipal   Corpoua- 

nOSS—  POWKKS  — HlOBWATS—  Dkdicatios  — 

Railroads— KiOHT  op  Wat— Easements. 

1.  Certiorari  wUl  not  lie  in  favor  of  private 
prosecutors  to  review  a  municipal  ordinance,  un- 
less it  appears  that  such  prosecutors  have  a  per- 
sonal or  property  interest  which  will  be  specially 
affected,  m  an  injurious  manner,  by  the  enforce- 
ment of  such  ordinance. 

2.  A  corporation  organized  under  the  general 
railroad  law  has  not,  ordinarily,  the  right  to 
occupy  highways  of  this  state  longitudinally  with 
its  railway. 

3.  The  power  conferred  upon  the  city  of  Ho- 
txiken  by  its  charter,  to  regulate  its  streets,  does 
not  authorise  it  to  permit  the  construction  and 
operation  of  a  railroad  upon  its  streets  by  a 
corporation  organized  under  the  general  railroad 
law. 

4.  The  eleventh  section  of  the  charter  of  the 
city  of  Hoboken  anthoriies  it  to  grant  permission 
by  ordinance  to  any  person  or  corporation  to  lay 
railroad  tracks  and  run  rail  cars  thereon,  in  or 
over  any  of  the  streets  within  said  dty,  subject 
to  certam  conditions  therein  specified.  HM,  that 
tliis  provision  is  limited  to  the  construction  and 
operatioo  of  street  railways,  and  does  not  aur 
thorize  the  city  to  permit  the  construction  and 
operation  in  its  streets  of  a  railroad  by  a  cor- 
poration organized  under  the  general  railroad 
law. 

6.  A  person  who  dedicates  land  to  public  use 
as  a  highway  may,  in  such  dedication,  reserve 
to  himself  and  his  assigns  the  right  to  construct 
and  operate  a  railroad  therehi.  When  such  res- 
ervation is  made,  the  public  takes  the  highway 
cum  onere. 

■  6.  The  owner  of  an  easement  in  the  land  of  an- 
other is  not  bound  to  use  it  in  the  particular 
manner  prescribed  by  the  instrument  which  cre- 
ates it.  He  may  use  it  in  a  different  manner  if 
he  so  desires,  rrovided  he  does  not,  in  doing  so, 
increase  the  servitude,  nor  cliange  it,  to  the  in- 
jury of  the  owner  of  the  servient  tenement. 

(Syllabus  by  the  Court) 

ESTor  to  supreme  court 

Certiorari  by  the  state,  on  the  prosecution  of 
Richard  Tallon  and  others,  against  the  mayor 
and  common  council  of  the  city  of  Hoboken 
and  another,  to  test  the  validity  of  an  ordi- 
nance. The  court  dismissed  the  writ  (36  AtL 
C03),  and  relaturs  bring  error.  Ordinance  set 
aside  In  part 

Abel  I.  Smith,  Le«i  Abbett,  and  Wm.  H.  Oor^ 
bin,  for  plaintiffs  In  error.  James  B.  Vreden- 
burgh,  Edwin  A.  S.  Lewis,  and  James  F.  Min^ 
turn,  for  defendants  in  error. 

OUMMERE,  J.  The  city  of  Hoboken,  by 
an  ordinance  approved  October  30,  1896,  gave 
consent  and  authority  to  the  Hoboken  Railroad, 
Warehotise  &  Steamship  Connecting  Company 
"to  construct  and  operate  a  railway,  propelled 
by  electricity,  on  certain  streets  and  avenues 
in  the  city  of  Hoboken,  and  also  to  erect  poles 
on  certain  of  said  streets  and  avenues,  for  the 
purpose  of  stringing  wires  thereon,  necessary  to 
operate  Its  railway  with  electric  power."  The 
plalntifts  In  error  sued  out  a  certicHsri  from  the 
supreme  court  for  the  purpose  of  contesting  the 
validity  of  that  ordinance;  and,  that  court  bav- 
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ing  sustained  the  ordinance,  and  dismissed  the 
certiorari,  Its  decision  is  brought  into  this  court 
lor  review.     36  Atl.  603. 

So  far  as  the  plaintiffs  In  error  other  than 
John  J.  Devltt  are  concerned,  we  do  not  think 
that  they  are  entitled  to  challenge  the  validity 
of  this  ordinance  by  certiorari.  It  baa  been 
frequently  held,  both  in  the  supreme  court  and 
in  this  court,  that  certiorari  will  not  lie  In  favor 
of  private  prosecutors,  to  review  the  action  of 
public  officials,  unless  such  prosecutors  have  a 
personal  or  property  Interest,  which  will  be 
specially  and  immediately  affected  by  the  action 
complained  of;  and,  unless  the  person  who  ap- 
plies for  the  writ  shows  that  he  wlU  suffer  a 
special  injury  beyond  that  which  shall  affect 
him  In  common  with  the  remainder  of  the  pub- 
lic, the  writ  will  be  denied  him.  Kean  v.  Bron- 
son,  35  N.  J.  Law,  468;  Morgan  v.  Orange,  50 
N.  J.  Law,  389, 13  Ati.  340;  Jersey  City  v.  Trap- 
hagen,  53  N.  J.  Law,  434,  22  Aa  190;  Mont- 
gomery V.  Inhabitants  of  Trenton,  36  N.  J. 
Law,  79.  There  is  nothing  in  the  evidence 
taken  to  support  the  writ  from  which  It  can  be 
concluded  that  any  of  the  prosecutors,  excepting 
Devltt,  bad  any  personal  or  property  interest 
which  the  ordinance  complained  of  would  Im- 
mediately affect,  or  that  they  would  suffer  a 
special  Injury  by  it  beyond  the  remainder  of 
the  public.  The  writ  was  therefore  properly 
dismissed  as  to  them.  Devltt,  however,  stands 
in  a  different  position.  By  the  provisions  of 
the  ordinance,  one  of  the  trolley  poles  which 
the  Hoboken,  etc..  Connecting  Company  Is  au- 
thorized to  erect  in  the  streets  of  Hoboken  Is 
to  be  placed  upon  the  property  within  the  lines 
of  one  of  those  streets.  He  therefore  has  a 
property  right  which  is,  apparently,  siwcially 
affected  by  this  ordinance,  and,  consequently. 
Is  entitled  to  contest  its  validity  by  certiorari; 
and,  if  it  shall  be  found  that  the  ordinance  was 
one  beyond  the  power  of  the  city  of  Hoboken 
to  pass,  he  is  entitled  to  have  it  declared  in- 
valid so  far  as  it  Injuriously  affects  him.  Ureen 
V.  Inhabitants  of  Trenton,  54  N.  J.  Law,  92, 
23  AU.  281. 

The  Hoboken,  etc..  Connecting  Company,  is 
not  a  street-railway  company.  It  was  Incor- 
porated under  the  general  railroad  law,  and  the 
legislature  has  not  conferred  upon  companies 
incori>orated  under  that  act  the  right  to  make 
use  of  the  public  highways  of  the  state,  longl- 
todinaOy,  for  the  purposes  of  their  roads. 
Thompson  v.  Railroad  Co.,  60  N.  J.  Law,  — , 
36  Atl.  1087.  Nor,  as  I  read  the  charter  of  the 
city  of  Hoboken,  has  the  legislature  conferred 
upon  that  municipality  the  power  to  autliorize 
the  diversion  of  its  streets  from  the  ordinary 
OSes  thereof  to  the  uses  of  these  railroad  coih- 
panles.  It  is  insisted  before  us  that  the  for- 
tieth section  of  the  city  charter,  which  vests  in 
the  common  council  tlie  regulation  of  its  streets 
and  public  squares,  authorizes  it  to  permit  such 
a  diversion  of  the  use  of  its  streets.  But  this 
is  not  so.  The  grant  of  authority  by  the  city 
to  one  of  these  companies  to  use  its  streets 
longitudinally  is  not  a  regulating  of  such 
streets,  J)ut  is  a  conversion  of  them  into  a  means 


of  trant^mrtation  with  which  the  esisteace  of 
a  street  has  no  natural  or  necessary  oonnectloD 
within  the  purview  of  the  charter.  Mantgom- 
ery  v.  Inhabitants  of  Trenton,  supra;  Davis  v. 
Mayor,  etc.,  14  N.  Y.  506i. 

It  la  further  insisted  on  behalf  of  the  de- 
fendants in  error  that  the  necessary  power  is 
conferred  upon  the  city  by  the  eleventh  section 
of  its  charter,  as  amended  by  the  supplement 
of  1881  (Pamph.  Laws  1861,  p.  626),  which 
reads  as  follows:  "It  shall  be  lawful  for  the 
council,  by  general  ordinance,  to  grant  pa- 
mission  to  any  person  or  persons  or  cotporatioD 
to  lay  railroad  tracks,  and  run  rail  cars  ti)ere- 
on,  in  or  over  any  street  or  highway  within  said 
city,  under  such  licenses,  conditions,  and  re- 
strictions as  the  said  council  may  think  proper, 
and  to  alter,  change,  or  revoke  the  same  at 
pleasure;  provided  that  no  such  granting  or 
permission  shall  be  made  or  given  until  a  ma- 
jority of  the  property  owners  along  the  line  of 
such  street  or  highway  shall  have  first  given 
theh:  consent  in  writing  for  the  railway  tracks 
to  be  laid."  I  do  not  think  tliat  this  legis- 
lative provision  has  the  effect  (daJmed  for  it 
In  my  opinion,  it  refers  solely  to  tiie  construc- 
tion of  such  railroads  as  will  not  impose  an  ad- 
ditional servitude  upon  the  land  in  the  high- 
way, inconsistent  with  the  purposes  for  whidi 
it  was  originally  appropriated  to  the  public; 
in  other  words,  to  street  railroads.  This  was 
the  view  taken  by  Chancellor  Runyon  in  the 
case  of  Chamberlain  v.  Cordage  Co.,  41  X.  J. 
Eq.  48,  2  Atl.  775,  of  a  similar  provision  in  Oat 
charter  of  the  city  of  Elizabeth.  If  we  should 
held  othenvlse,  then  the  city  at  Hoboken.  by 
virtue  of  this  provlskm  of  its  charter,  has  the 
power  to  devest  the  pnblic  of  the  use,  not  only 
of  the  streets  mentioned  in  the  ordinance  under 
review,  but  also  of  the  use  of  every  other 
street  within  its  boundaries,  and  to  devote  them 
exclusively  to  railroad  nses;  for  the  piovisiaB 
authorizes  it  to  grant  permission  to  lay  rail- 
roed  tracks,  and  run  cars  thereon,  in  or  over 
"any  street  or  highway  within  said  ctty."  To 
justify  the  conclusion  that  the  legialatme  in- 
tended to  grant  to  a  municipality  power  to  de- 
prive the  public  either  wholly  or  ptutiaUy  of 
its  accustomed  use  of  the  city  streets,  and  w 
appropriate  them  to  the  private  nses  of  a  rai^ 
road  corporation,  such  intention  sfaoidd  appear 
so  plainly  as  to  be  beyond  doubt.  The  tact 
that  it  does  not  so  appear  should  be  dedslTe 
that  the  power  does  not  exist  The  leglajatnre 
not  havhig  granted  to  railroad  conipanlea.  In- 
corporated under  the  general  ralboaui  law,  the 
right  to  Construct  and  <4>erate  their  railroadt 
longitudinally  on  tiie  public  highways  of  the 
state,  and  not  having  conferred  upon  tl>e  dty 
of  Hoboken  power  to  authorize  the  ooistructiaD 
and  operation  of  railroads  within  its  streets  hr 
sud)  corporations,  it  follows  that  the  ordinance 
under  review,  so  far  as  it  attempts  to  anthotiae 
the  Hoboken,  etc..  Connecting  Company  to  do 
so,  is  ultra  vires  and  void. 

But  it  is  urged  on  I)ehalf  of  the  defendants 
In  emnr  that,  even  if  the  ordinance  in  questkn 
should  be  deemed  to  be  invalid,  the  oettiocaii 
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should  be  dtemlaaed,  for  the  reason  tbat  no  per- 
sonal or  property  Interest  of  the  prosecutor  Is 
injiuiously  affected  by  it  This  contention 
rests  upon  the  following  facte:  The  property 
of  the  prosecutor,  which  he  claims  is  affected  l^ 
this  ordinance,  abuts  <»i  Hudson  street,  and 
extends  to  the  middle  line  thereof.  This  street 
was  laid  oat,  opened,  and  dedicated  to  the 
public  use  by  the  Hoboken  Iiand  &  Improve- 
ment Company,  Martha  B.  SteTcns,  and  Mary 
P.  Lewis,  who  were  at  the  time  of  its  dedica- 
tion the  owners  of  the  soil  therein,  and  of  the 
lots  abutting  thereon.  The  dedication  was  in 
the  following  words:  Said  street  is  "dedicated 
as  a  public  highway  for  passage  over  the  same 
by  ordinary  vehicles  and  foot  passengei-s  only, 
subject  to  the  right  of  the  said  company,  Mar- 
tha B.  Stevens,  and  Mary  P.  Lewis  to  lay 
tracks  for  horse  cars  and  steam  cars  and  ele- 
vated railways,  to  erect  telegraph  poles,  elec- 
tric light  poles,  and  the  right  to  operate  and 
use  the  same,  and  also  subject  to  the  right  to 
lay,  maintain,  and  repair  gas,  sewer,  and  wa- 
ter pipes  therein;  all  of  which  rights  are  ex- 
pressly reserved  unto  ttie  Hoboken  Land  and 
Improvement  Company,  its  successors  and 
assigns,  Martha  B.  Stevens,  and  Mary  P. 
Lewis,  their  heirs  and  assigns,  forever,  as 
fully  and  entirely  as  if  no  dedication  of  said 
lands  to  any  public  use  whatever  liad  ever 
been  made."  The  prosecutor  purchased  his 
lot  from  Martha  B.  Stevens,  one  of  the  dedi- 
cators. Not  only  was  the  right  to  lay  trades 
for  horse  cars  and  steam  cars,  etc.,  and  to 
operate  and  use  the  same,  reserved  to  the 
dedicators  and  their  assigns  by  the  tenns  of  the 
dedication,  but,  by  the  agreement  for  con- 
veyance made  by  Martha  B.  Stevens  to  the 
prosecutor  (the  agreement  has  not  yet  been 
executed  by  the  delivery  of  a  deed,  although 
the  prosecutor  has  entered  Into  possession), 
the  same  right  was  specifically  reserved. 
Subsequent  to  the  making  of  that  agreement, 
the  Hoboken  Land  &  Improvement  Company, 
Martha  B.  Stevens,  and  Mary  P.  Lewis  grant- 
ed and  assigned  to  the  Hoboken,  etc..  Con- 
necting Company  the  right  to  lay  and  main- 
tain railroad  tracks,  and  to  erect  poles  and 
string  wires  thereon,  in  Hudson  street,  and 
also  the  right  to  use  and  operate  the  same, 
which  they  had  reserved  to  themselves  and 
their  assigns  in  the  dedication  of  that  street, 
and  which  Mrs.  Stevens  had  reserved  in  the 
agreement  for  a  conveyance  made  between 
herself  and  the  prosecutor.  That  a  person 
who  dedicates  land  to  pnbUc  use  as  a  high- 
way may,  in  such  dedication,  reserve  to  him- 
self and  his  assigns  the  right  to  construct  and 
operate  a  railroad  therein,  cannot  he  denied. 
U  has  been  so  decided  both  in  the  supreme 
conrt  and  In  this  court  Ayres  v.  Railroad 
Co.,  48  N.  3.  Law,  44,  8  Atl.  885;  Id.,  52  N.  J. 
Law,  405,  20  Atl.  94.  And,  when  such  reserva- 
tion Is  made,  the  public  takes  the  highway 
com  onere.  But  even  if  the  law  was  other- 
wise, and  the  reservation  in  the  dedication 
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was  nugatory  so  far  as  it  affects  the  public 
interests  in  the  street,  still  the  reservation 
contained  in  the  agreement  for  sale  to  Devitt 
was  unquestionably  valid,  and,  so  far  as  the 
private  rights  of  Devitt  in  the  street  are  con- 
cerned, authorizes  the  construction  and  oper- 
ation of  a  railroad  therein  either  by  Mrs. 
Stevens  or  her  assigns. 

It  is  clear,  therefore,  that  the  ordinance 
complained  of,  so  far  as  it  authorizes  the 
laying  of  railroad  tracks  upon  Hudson  street, 
works  no  injury  to  the  prosecutor,  lor  tliat 
right  exists  in  the  Hoboken,  etc..  Connecting 
Company,  independent  of  the  ordinance.  Nor 
do  I  think  tliat  the  prosecutor  is  injuriously 
afCected  in  his  property  rights  by  that  por- 
tion of  the  ordinance  wUch  auQiorizes  the 
connecting  company  to  operate  its  railroad 
by  electric  power,  notwltlistanding  the  fact 
that  the  right  reserved  in  the  dedication  and 
in  the  agreement  for  a  conveyance  to  him 
Is  the  operation  of  the  road  by  horse  or  steam 
power.  It  is  settled  law  that  the  owner  of 
an  easement  In  the  land  of  another  is  not 
bound  to  use  it  in  the  particular  manner  pre- 
scribed by  the  Instrument  which  creates  it. 
He  may  use  it  in  a  different  manner  if  he  so 
desires,  provided  he  does  not,  in  doing  so, 
increase  the  servitude,  nor  change  it  to  the 
Injury  of  the  owner  of  the  servient  tenement. 
Johnston  v.  Hyde,  33  N.  J.  Eq.  &41. 

The  ordinance  also  authorizes  the  erection 
of  a  trolley  pole  upon  the  property  of  the 
prosecutor,  wltUn  the  lines  of  the  street,  and 
the  stringing  of  wires  thereon  for  the  pur- 
pose of  supplying  electric  power  to  the  connect- 
ing company's  cars.  In  this  respect.  It  seems 
to  me,  the  ordinance  injuriously  affects  the 
property  rights  of  the  prosecutor.  It  Is  true 
that  one  of  the  rights  reserved  In  the  dedica- 
tion of  the  street  and  in  the  agreement  to 
convey,  was  the  right  "to  erect  telegraph 
poles  and  electric  light  poles,  and  to  operate 
and  use  the  same";  and  it  is  suggested  that 
this  reserved  right  would  Justify  the  con- 
necting company  In  erecting  troUey  poles, 
and  stringing  wires  thereon,  for  the  purpose 
of  carrying  power  to  its  cars.  But  such  a 
use  is  not  only  different  from  that  which  was 
reserved,  but  the  character  and  intensity  of 
Che  electric  current  carried,  as  well  as  Its 
greater  continuity,  when  used  for  the  pur- 
pose of  affording  power  to  the  comi>any'3 
cars,  would  increase  the  servitude  upon  the 
prosecutor's  property,  to  a  slight  extent  at 
least,  and  therefore  is  not  warranted  by  the 
reservation.  The  conclusion  which '  I  have 
reached  is  that  the  prosecutor  Is  entitled  to 
hare  the  ordinance  set  aside  so  far  as  it  aa- 
thorlzes  the  erection  of  a  troUey  pole  upon 
his  lands  in  Hudson  street,  and  the  stilng- 
Ing  of  wires  thereon,  but  that  he  is  not  entitled 
to  contest  the  legality  of  the  rest  of  the  ordi- 
nance, or  to  have  it  set  aside,  as  he  has  no 
personal  or  property  Interest  which  la  ape- 
dally  affected  by  it 
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RAUTH  V.  WARD,  Register,  et  al. 
(Court  of  Appeal*  ot  Maryland.  June  23,  1897.) 
VoTEKs— Ql'aufiiations— Kesidesce. 
Acts  1892,  e.  36,  ameiuIinK  Haeerstowu  City 
Charter,  provides,  in  section  156,  tuat  a  person, 
otherwise  qualified,  who  has  resided  in  the  state 
and  town  for  12  months,  and  in  the  ward  6 
months,  preceding  nn  election,  shall  be  entitled 
to  register,  "prorided  always  that  where  any  p<^r- 
Eon  shall  be  legally  registered  in  any  of  !<.iid 
wards,  and  shall  remore  therefrom  to  any  other 
of  said  wards,  and  remain  therein,  he  shall  be  en- 
titled to  have  his  name  remain  on  the  registry  list 
of  the  ward  from  which  he  shall  remove  as  afore- 
said, and  to  vote  therein,  until  he  shall  reside  in  the 
ward  to  which  he  shall  have  removed  and  remain 
therein  a  sufficient  ti.ne  to  entitle  him  to  register 
therein."  Section  159,  relating  to  qualifications 
of  voters,  contains  a  proviso  that  "the  voter 
shall  have  resided  for  six  months  next  preceding 
the  election  in  the  ward  in  which  he  offers  to 
vote,"  and  also  provides  that  "in  case  of  removal, 
or  until  such  residence  is  acqiiired,  the  voter  must 
vote  in  the  ward  from  which  he  has  removed,  and 
in  ■  which  he  is  a  qua'.ified  elector."  HrUl,  that 
one  who  removed  from  one  ward  into  another, 
where  he  resided  for  over  six  months,  lost  his  resi- 
dence in  the  former,  and  was  not  entitled  to  vote 
therein,  though,  from  lack  of  opportnuity,  he  bad 
not  been  able  to  register  in  the  latter. 

Appeal  from  circuit  court,  Washington 
county. 

Petition  by  William  Penn  Rauth  against 
Charles  0.  Ward,  register  of  voters,  and 
Cieorge  B.  Oswald,  clerk.  From  a  ruling  for 
defendants,  petitioner  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISCOE,  RUS.SUM,  FOWLER, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Henry  H.  Keedy,  Jr.,  Lewis  D.  Syester,  and 
Wm.  J.  Wltzenbacher,  for  appellant.  A.  C. 
Strlte,  for  appellees. 

McSHERRY,  C.  J.  We  think  the  court  be- 
low was  right  In  its  ruling  in  this  case.  The 
sole  question  involved  is  whether  one  John 
P.  Downiu  was  entitled  to  vote  at  the  munic- 
ipal election  held  In  Hagerstown  on  the 
fourth  Monday  of  March,  1897,  and  Its  solu- 
tion depends  altogether  upon  whether  he  pos- 
sessed the  requisite  legal  residence  in  the 
ward  in  which  it  is  Insisted  he  had  the  right 
to  vote.  By  the  charter  of  the  city  as  amend- 
ed by  the  Act  of  1892,  c.  36,  the  qualifications 
of  voters  are  prescribed.  There  are  several 
provisions  relative  thereto  which  must  be 
briefly  stated.  Section  156  declares  that  the 
male  citizens  of  Hagerstown  of  the  age  of  21 
years  and  upwards,  who  shall  be  duly  regis- 
tered, and  who  have  resided  in  the  state  of 
Maryland  and  in  the  said  town  for  12 
months,  and  In  the  ward  6  months,  preceding 
an  election,  shall  be  entitled  to  register,  "pro- 
vided always  that  where  any  person  shall  be 
legally  registered  In  any  of  said  wards,  and 
shall  remove  therefrom  to  any  other  of  said 
wards,  and  remain  therein,  he  shall  be  enti- 
tled to  have  his  name  remain  on  the  registry 
list  of  the  ward  from  which  he  shall  remove 
a.s  aforesaid,  and  to  vote  therein  until  he 
shall  reside  In  the  ward  to  vfhich  he  shall 
hav«  removed  and  remain  therein  a  sufficient 


time  to  entitle  him  to  register  therein."  S>e-^- 
tion  159  enacts  tliat  the  qualifications  of  it'- 
voters  for  councilmen  shaU  be  the  same  a- 
for  mayor,  "provided  the  voters  shall  bav^ 
resided  for  six  months  next  preceding  tv 
election  In  the  ward  in  which  be  offers  m 
vote."  The  same  section  then  proceeds,  "aiiii 
in  case  of  removal  or  imtil  such  resld^ice  i< 
acquired,  the  voter  must  vote  in  the  ward 
from  which  he  has  removed,  and  in  which  b« 
is  a  qualified  elector."  And  section  150t  re- 
quires that  the  voter  shall  be  "a  resident  of 
Hagerstown  one  year  and  of  the  ward  j 
which  he  may  offer  to  vote  for  six  month- 
next  preceding  the  election."  It  is  quiir 
clear  that  primarily  there  must  be  a  re<i- 
dence  of  12  months  in  the  town,  and  of  •> 
months  in  the  ward,  to  entitle  a  party  to 
register  and  vote;  and  there  are  superadd^-! 
provisos,  designed  to  meet  the  contingency 
of  a  removal  from  one  ward  to  another  it 
the  interim  between  registrations.  Thes<- 
provisos  do  no  more  than  preserve  the  rigb; 
to  vote  in  the  ward  where  the  voter  has  be*-:! 
legally  registered  if  he  should  remove  thetv- 
from  into  another  ward  less  than  6  momb-: 
prior  to  a  municipal  election.  It  was  design 
ed  that  such  a  removal  should  not  defeat  tl>' 
right  to  vote  in  the  ward  from  which  tbt 
voter  had  removed,  until,  by  a  sufficiently 
long  residence  in  the  ward  to  which  he  re- 
moved, he  had  gained  the  right  to  resN''. 
and  vote  therein.  But  it  does  not  seem  to  n> 
that  these  provisions  allow  the  voter's  iia ra- 
te remain  either  indefinitely  upon  the  re?i>- 
tratlon  books  of  a  ward  from  which  he  l..i- 
removed,  or  to  remain  there  after  he  :i:i> 
been  absent  from  the  ward  long  enough  *<> 
acquire  the  necessary  residence  In  some  oth- 
er ward.  While  the  predominant  object  of 
all  registration  laws  is  to  secure,  and  not  '"> 
defeat,  the  right  ot  suffrage,  a  no  less  iiu- 
portant  purpose  to  be  subserved  by  theiu  i« 
to  guaranty  fair  and  honest  elections,  by 
lessening  the  opportunities  for  fraudulen: 
and  illegal  voting.  The  provision  requiring 
a  residence  In  a  ward  for  a  definite  period 
was  obviously  devised  to  prevent  impositloa^ 
by  persons  having  no  fixed  abode:  an-l 
though  the  mere  fact  of  a  removal  from  one 
ward  to  another  is  not  enough  to  disqualify. 
unless  the  absence  consequent  upon  the  re- 
moval has  been  of  sufficient  duration  to  en- 
able the  voter  to  acquire  the  requisite  resi- 
dence elsewhere  before  another  election  >>'- 
curs,  there  is  no  provision  which  permits  th.' 
name  of  a  voter  who  has  removed  from  a 
ward  to  continue  upon  the  registration  booK< 
of  that  ward  until  he  has  actually  register- 
ed elsewhere.  All  the  sections,  taken  to- 
gether, obviously  contemplate  that  the  rigbi 
to  vote  in  a  particular  ward  shall  depend 
upon  one  of  two  conditions,  provided.  <>i 
course,  the  voter  possesses  the  other  neces- 
sary qualifications.  These  two  conditions  art* 
—First,  that  the  voter  is,  and  has  been  for 
six  months,  a  resident  of  the  ward;  and. 
secondly,  that  having  been  a  resident  of  tlx: 
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ward  for  sts  months,  and  having  registered, 
he  has  subsequently  removed  therefrom  to 
another  ward,  and  has  not  resided  there  long 
enough  to  acquire  a  right  to  vote  therein; 
or.  stating  the  same  thing  another  way,  that 
he  has  not  resided  tliereln  long  enough  to  lose 
hie  residence  In  the  ward  from  which  he  re- 
moved. If  be  has  actually  remained  long 
enough  in  the  ward  to  which  he  removed  to 
gain  a  residence  there,  bis  right  to  vote  in 
the  ward  whence  he  removed,  and  where  he 
was  reglistered,  is  gone,  whether  he  registers 
in  tbe  other  ward  or  no>t 

Now,  tbe  facts  before  us,  as  disclosed  by 
tbe  record,  are  these:  Downin  had  been  a 
resident  of  the  Third  ward  for  upwards  of  17 
years,  and  prior  to  November  1,  ISOo,  he  was 
duly  registered  therein.  On  the  date  just 
named  he  removed  with  his  family  to  the 
Second  ward.  When  the  March  election  of 
1S06  came  on,  not  having  resided  for  six 
months  between  November  1,  1895,  and  the 
day  of  election,  In  the  Second  ward,  he  voted 
in  the  Third  ward,  as  he  was  entitled  to  do. 
On  tbe  1st  of  November.  189C,  after  having 
lived  for  one  year  in  the  Second  ward,  he 
u'cnt  to  Philadelphia,  but  his  family  moved 
baclv  to  the  same  house  he  h.nd  before  occu- 
pied, in  tbe  Third  ward.  He  remained  in 
rblladelphia  for  about  five  months,  or  nearly 
up  to  the  time  of* the  election  in  March,  1897, 
though  be  had  no  intention  of  permanently 
leaving  HnKcrstown.  Upon  this  state  of 
facts,  the  officer  of  registration  for  the  Third 
ward,  after  sending  a  notice  to  Downin, 
struck  his  name  from  the  list  of  qualified 
\otcrs  on  the  first  Monday  of  March  last. 
Downin  made  no  application  to  be  reinstated, 
and  an  appeal  to  the  circuit  court  from  the 
registration  officer  was  taken  by  Rauth,  who 
has  also  brought  the  record  into  this  court 
by  an  appeal  from  the  circuit  court  for  Wash- 
ington county.  Clearly,  Downin  lost  his 
residence  in  the  Third  ward  by  living  for  a 
whole  year  in  the  Second  ward.  By  living 
for  a  year  in  the  Second  ward,  he  gained  a 
right  to  register  there,  and  the  moment  he 
p.nined  that  right  he  ceased  to  retain  the 
right  to  vote  in  tbe  Third  ward.  The  mere 
f.TCt  that  no  opportunity  to  register  was  af- 
forded him  after  he  became  a  legal  resident 
of  the  Second  ward,  and  before  he  went  to 
Philadelphia,  did  not  prolong  his  right  to 
vote  In  tbe  Tbird  ward,  or  make  him  any  tbe 
less  a  resident  of  the  Second  ward.  The 
place — ^tbe  ward— where  he  was  entitled  to 
vote  was  determined  by  his  residence;  and 
the  fact  that  he  was  unable,  by  reason  of 
their  being  no  sitting  of  the  registration  of- 
ficers, to  register  in  tbe  Second  ward  after 
acquiring  a  residence  there,  did  not  permit 
him  to  vote  in  the  word  where  he  had  ceased 
to  have  a  legal  residence.  Having  lost  his 
residence  In  the  Third  ward  by  moving  into 
and  remaining  in  the  Second  ward  a  year, 
and  not  having  regained  a  six-months  resi- 
dence in  the  Third  ward  after  his  return  to 
his  original  home  on  November  1,  1896,  he 


was  in  the  precise  situation  that  a  person 
who  had  never  resided  for  six  months  in 
any  ward  would  hive  been  in.  Tbe  question 
of  bis  right  to  register  and  to  vote  in  tbe 
Second  ward  is  not  now  involved,  but  tbe 
naked  and  bald  claim  Is  that  he  bad  a  right 
to  vote  in  tbe  Third  ward,  though  his  for- 
mer legal  residence  therein  had  been  aban- 
doned, and  had  absolutely  ceased  to  exist, 
and  though  he  had  confessedly  not  acquired 
by  a  new  residence  of  six  months  a  right  to 
vote  in  that  ward.  It  appears  to  ns  quite 
obvious  that  he  had  no  legal  claim  to  re- 
main on  the  list  of  qualified  voters  of  tbe 
Third  ward,  and  that,  consequently,  the  offi- 
cer of  registration  was  right  in  striking  bis 
name  off.  We  accordingly  affirm  the  ruling 
appealed  from.  Ruling  affirmed,  with  costs 
above  and  below. 


OHIO  BRASS  CO.  v.  CLARK  et  *1. 
(Court  of  Appeals  of  Maryland.    June  23,  1807.) 

OARNISU.MENT  —   FOLLOWIKO      FUSDS  —  TbOSTS — 
EQUlTr  JUKISDICTIOS. 

1.  A  jndgment  creditor  who  baa  garmshed  a 
company,  and  procured  a  judgment  nisi  (or  bis 
claim  in  full,  has  no  right  to  a  fund  due  from 
the  company  to  the  debtor  at  the  time  of  the 
garnishment,  but  which  was  sutMequently  paid 
for  the  benefit  of  tbe  debtor  to  a  trustee  in  whose 
hands  it  was  attached  by  other  creditors,  as 
it  is  presumed  the  company  retained  funds  sufil- 
dent  to  pay  the  claim. 

2.  Creditors  may  acquire  an  inchoate  lieu  up- 
on a  fund  attached  in  the  hands  of  a  trustee,  and 
their  respective  rights  may  be  adjudicated,  and 
their  claims  paid  m  the  order  in  which  the  at- 
tachments were  laid,  in  a  proceeding  brought  by 
sucli  trustee  to  determine  tiie  proper  distribution 
of  the  fund,  though  they  could  not  obtain  a  final 
judgment  against  tbe  trustee. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  the  Maryland  Trust  Company 
against  John  Jameson  and  others  for  orders 
of  court  respecting  the  distribution  of  a  trust 
fimd.  From  an  order  of  distribution  to  claim- 
ants Lester  Clark,  Morton,  Reed  &  Co.,  and 
B.  F.  Shaw  &  Co.,  claimant  tbe  Ohio  Brass 
Company  appeals.     Affirmed. 

In  addition  to  the  facts  stated  in  the  opin- 
ion, it  appears  that  the  money  in  controversy 
due  to  John  Jameson  was  paid  to  tbe  trus- 
tee by  the  railroad  company  after  tbe  com- 
pany bad  been  garnished  by  tbe  Ohio  Brass 
Company. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BOYD,  ROBERTS,  and  FOWLER, 
JJ. 

Thomas  I.  Elliott  and  Fred.  T.  Dorton,  for 
appellant.  Redmond  C.  Stewart  and  Joseph 
Packard,  Jr.,  for  appellees. 

FOWLER,  J.  John  Jameson,  a  resident  of 
tbe  state  of  Ohio,  made  an  agreement  with 
the  FikesviUe,  Relsterstown  &  Emory  Grove 
Railroad  Company  to  construct  an  electric 
railroad  in  Baltimore  county,  and  some  com- 
plications and  difficulties  arising  between  tbe 
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parties  In  regard  to  the  payment  of  claims 
against  the  former  Incurred  in  the  bnlldlng  of 
a  railroad,  for  which  the  railroad  company 
might  be  answerable,  the  two  parties,  on  the 
30th  of  October,  1895,  agreed  In  writing  that 
all  funds  payable  or  to  become  payable  to 
Jameson  by  the  company  should  be,  and  were 
by  said  agreement,  transferred  to  the  Mary- 
land Trust  Company,  for  the  purpose  of  dis- 
charging In  certain  order  the  claims  afore- 
■  said,  and  then  the  balance.  If  any,  to  be  paid 
to  said  James<Mi  or  his  assigns.  On  the  26th 
DecMnber,  1895,  the  trust  company,  as  trus- 
tee, flied  a  petition  In  the  circuit  court  of  Bal- 
timore city,  and  with  It  the  agreement  we 
have  Just  referred  to,  asking  that  court  to 
take  jurisdiction  of  the  trust  fund  so  held  by 
It,  to  the  end  that  the  said  agreement  may  be 
construed,  and  that  said  fund  may  be  dis- 
tributed to  those  entitled  thereunder,  for  an 
order  authorizing  the  trustee  to  publish  no- 
tice to  all  claimants  of  such  fund  to  file  their 
claims  In  that  court,  and  asking  Injunctions 
against  the  appellees  Zouck  &  Clark  to  re- 
strain them  from  further  proceedings  at  law, 
they  having  both  laid  attachments  In  Its 
hands  as  garnishee  of  Jameson.  Whereupon 
jurisdiction  was  assumed,  and  on  the  16th 
January,  1S93,  It  was  ordered  that  notice  to 
creditors  be  given  by  the  trustee.  Under  the 
petition  thus  filed  and  the  order  assuming 
Jurisdictlcm,  the  trust  company  proceeded  to 
administer  the  trust  created  by  said  agree- 
ment. Auditor's  account  A  was  filed,  by 
which  a  large  sum  was  distributed  to  cred- 
itors of  Jameson  in  the  order  provided  by  said 
agreement.  But  with  this  account  we  are 
not  concerned,  as  it  was  ratified  and  distri- 
bution made  under  It  without  any  objection. 
Subsequently,  however,  a  further  sum  came  in- 
to the  liands  of  the  trustee  for  distribution,  and 
by  account  B,  filed  cm  the  17th  June,  1S06,  it 
was  distributed  as  follows:  To  the  payment 
In  full  of  the  attachment  claims  of  Lester 
Clark  and  Morton,  Reed  &  Co.,  and  to  the 
payment  In  part  of  the  attachment  claim  of 
B.  P.  Shaw  &  Co. 

The  Ohio  Brass  Company,  a  creditor  of 
Jameson,  and  the  appellant  In  this  case,  alone 
objects  to  the  distribution  of  the  fund  In 
question  as  proposed  to  be  made  by  account 
B.  And  when  it  Is  stated  that  this  appellant 
never  had  Its  attachment  laid  In  the  hands  of 
the  trust  company  to  affect  the  fund  it  held, 
but  did  attach  all  the  credits  of  Jameson  In 
the  hands  of  the  railroad  company,  and  duly 
recovered  a  judgment  of  condemnation  nisi 
against  said  company  for  the  full  amount  of 
Its  claim,  the  presumption  being,  therefore, 
that  the  railroad  company  has  in  Its  hands 
sufllclent  to  pay  the  claim  In  full.  It  Is  difll- 
cult  to  understand  why  the  appellant  should 
be  here  In  the  position  It  now  occupies.  The 
fund  which  was  distributed  by  account  B  to 
the  attaching  creditors  of  Jameson  would  oth- 
erwise, under  the  agreement,  have  gone  to  the 
latter  or  his  assigns,  and  not  to  the  appellant 
But  the  appellees  had  prevented  this  other- 


wise necessary  resnit  by  attaching,  and  the 
Inchoate  lien  created  by  the  attachment  fol- 
lowed the  fund.  While  attaching  crediton 
cannot  generally  proceed  to  final  judgment 
against  a  garnishee  who  Is  a  trustee,  and  in 
this  case  they  were  enjoined  from  so  doing, 
yet  the  course  adopted  In  rejecting  the  hi- 
choate  liens  of  the  attachments  and  the  al- 
lowance of  the  attachment  claims  In  the  order 
In  which  they  were  laid  in  the  trustee's  hands 
Is  Justified  by  the  nsnal  practice  In  conrts  ot 
equity.  Early  v.  Dorsett,  45  Md.  468.  The 
appellant,  like  the  appellees,  could  bare  laid 
Its  attachment  both  In  the  hands  of  ttM  trus- 
tee and  the  railroad  company;  but,  for  rea- 
sons best  known  to  Itself,  It  selected  the  lat- 
ter alone  as  garnishee;  and  It  will  not  be 
permitted,  therefore,  to  lnterf»e  with  the  dis- 
tribution of  a  fund  to  which  It  has  failed  to 
show  any  legal  claim  whatevw.  Order  af- 
firmed, with  costs. 


BAMBERGER  et  al.  t.  JOHNSON. 
(Conrt  of  Appeals  of  Maryland.    June  22,  1897.) 

SpBCIPIO  PbRFORMAHCB  —  FXILDRB   0»   GOMPLAIK- 
ANT  TO  FSKPORIt. 

A  lessor  will  not  be  oonq>eUed  to  ■cknowMc 
the  lease,  so  It  may  be  recorded,  and  to  mdfic- 
ally  perform  it,  where  the  ieaaees  have  tailed  w 
pay  the  rent  and  to  keep  the  property  in  good  re- 
I«ir,  as  required  by  the  lease,  and  have  broken 
other  covenants  contained  therein. 

Api>eal  from  circuit  court,  Dorchester  coun- 
ty. 

Bill  by  Joseph  H.  Bamberger  and  John  W. 
Bamberger  against  Joseph  H.  Johnson  for 
specific  performance.  From  a  decree  for  de- 
fendant, complainants  appeaL    Affirmed. 

Argued  before  McSHBRRT,  0.  J.,  and 
BRYAN,  BRISCOE,  RUSSUM.  FOWLER. 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Clem.  Sollvane,  for  appellants.  Joaepb  B. 
Johnson  and  Sewdl  T.  MUboome^  for  appd- 
lee. 

ROBERTS,  J.  Ob  the  2d  of  April.  ISM. 
the  appellants  entered  into  an  agreement  in 
writing  with  the  appellee  to  lease  for  the  tens 
of  10  years,  beginning  on  the  Ist  of  April  In 
the  year  1894,  and  ending  on  the  Ist  of  Apr! 
In  the  year  19M,  a  lot  of  ground  belonging  ti- 
the appellee,  situate  In  the  town  of  Cam- 
bridge, In  Dorchester  county,  for  an  annual 
rent  of  $30,  to  be  paid  In  equal  semiannual  In- 
stallments  of  |16  on  the  1st  day  of  Jannarr 
and  the  1st  day  of  July  of  each  and  evei? 
year  during  the  continuance  of  said  lease;  thi 
appellants  to  have  the  privilege  of  parchasin; 
said  lot  at  any  time  during^  said  tain  uT«^>t' 
payment  to  the  appellee  of  the  sum  of  %*" 
for  the  same,  provided  that  all  rent  due  t> 
appellee  under  the  terms  of  said  lease  at  thp 
time  of  such  pmtdiase  shall  be  paid  in  full 
Said  lease  also  contains  a  covenant  tibat  tbr 
appellants  will  promptly  pay  said  rent  as 
hereinbefore  stated,  and  tiiat  If,  soy  time  dtir- 
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Ins  said  term,  any  one  payment  shall  remain 
in  arrears  and  be  unpaid  for  the  period  of  six 
months  after  It  1b  due,  the  said  lease  shall 
be   void  and  of  no  effect,  and  the  appellee 
may  enter  and  resimie  full  possession  thereof, 
-w-itb  the  right  to  distrain  or  otherwise  collect 
an  rent  due  and  unpaid.     The  appellants  fur- 
ther covenant  to  keep  the  property  In  good 
repair,  and  not  to  hanl  or  allow  to  be  hauled 
sand,  or  anything  else  that  may  cause  the 
sliore   to  wash,   unless   they   shall  wall   the 
sbore  with  stone  or  logs.     These  are  substan- 
tially the  facts  to  be  fomid  In  the  contract  oC 
lease  which  constitute  the  ground  of  this  con- 
troversy.    On  the  5th  of  August,  1896,  the 
appellants  filed  their  bill  In  the  court  below 
asking  the  passage  of  a  decree  to  compel  the 
appellee  to  complete  said  lease  by  acknowl- 
edging the  same,  or  a  similar  paper,  before  a 
Justice  of  the  peace  of  said  county,  together 
Tclth  the  appellants,  In  order  that  they  might 
have   the   same   recorded,   and   thus  protect 
themselves   against   any   fraudulent   convey- 
ance of  said  property  to  an  Innocent  purchas- 
er, as  wen  as  be  protected  against  any  at- 
tempt at  law  on  the  part  of  the  appellee  to  dis- 
possess them  of  the  premises,  and  praying  for 
i;eneral  relief.     The  appellee  on  the  19th  of 
September,  1896,  answered  said  bill,  admit- 
ting the  executl<«  of,  and  the  covenants  con- 
tained In,  said  lease,  which  Is  exhibited  with 
their  bill  as  part  thereof,  bnt  denying  gener- 
ally the  other  facts  set  ont  In  said  bill,  and 
especially  and  jMrticularly  the  charge  in  said 
t>UI  alleging  fraud  In  the  execntlon  of  said 
lease,  or  In  the  failure  to  acknowledge  the 
same  according  to  law,  and  charging  the  ap- 
pdlantB  wttli  faihn-e  to  pay  the  rent  and  taxes 
and  to  observe  the  several  covenants  as  set 
oat  in  said  lease,  and  denying  the  waiver  of 
forfeitnre  for  the  nonpayment  of  the  rent 
which  became  due  under  said  lease  on  the 
18th  day  of  January,  1896,  and  was  not  paid 
-within  the  six  months  thereafter,  when  on 
the  16tb  of  July,  1B96,  the  appellee  notified 
the  appellants  to  qnit  the  property  and  deliv- 
er possession  of  the  same.     The  appellee  fur- 
ther says  that  the  appeUanta  have  entirely 
failed  to  observe  their  covenant  that  they 
would  keep  the  property  In  good  repair,  and 
that,  in  direct  violation  of  their  said  contract, 
they  have  constantly  hauled  sand  from  the 
shore  without  waUlng  it  with  stone  or  logs 
to  protect  it  from  washing.     The  only  testi- 
mony in  tlie  record  is  ^ven  by  John  W.  Bam- 
berger, one  of  the  appellants,  and  Joseph  H. 
Johnson,  the  appellee,  each  of  whom  testifies 
In  his  own  behalf,  and  upon  his  own  ofter. 

The  bill  in  this  case  Is  in  the  nature  of  a 
bill  for  specific  performance.  Tet  the  effort 
here  is  primarily  to  compel  the  appellee  to 
formally  acknowledge  the  lease,  that  the  same 
may  be  recorded,  and  then  to  compel  its  spe- 
cific perforinance.  There  is,  however,  noth- 
ing in  the  lease  itself,  or  in  the  proof  offered, 
tending  to  support  such  a  demand,  or  which 
would  Justify  a  court  of  equity  in  lending  Its 
aid  to  accomplish.   The  appellants  filed  with 


their  bin  the  original  lease  or  contract,  and  It 
is  offered  as  part  of  the  testimony  of  the  ap- 
pellant who  testifies  in  the  cause,  and  is 
found  to  be  such  a  paper  as  hereinbefore  de- 
scribed, without  formal  acknowledgment,  and 
simply  signed  and  sealed  by  the  parties  to  the 
controversy,  and  then  delivered  to  the  appel- 
lants. It  is  not  necessary  that  we  should  en- 
ter into  the  consideration  and  determination 
of  all  of  the  questions  which  are  sought  to  be 
made  upon  this  appeal.  There  are  certain 
propositions  of  law  relating  to  specific  per- 
formance which  this  court  has  had  repeated 
occasion  to  pass  upon,  so  that  a  mere  refer- 
ence to  some  of  the  decided  cases  will  be  suf- 
ficient. 

Does  this  applicatl<Ma  tar  relief  present  a 
meritorious  case?  It  is  addressed  to  the 
sound  discretion  of  the  court,  to  be  granted 
or  refused  according  to  its  circumstances.  It 
does  not  flow  as  a  matter  of  right.  "The 
meaning  of  this  proposition  is  not  tluit  the 
court  may  arbitrarily  or  capriciously  perform 
one  contract  and  refuse  to  perform  another, 
but  that  the  court  tias  regard  to  the  conduct 
of  the  plaintiff,  and  to  circumstances  outside 
the  contract  itself,  and  that  the  mere  fact  of 
the  existence  of  a  valid  contract  is  not  conclu- 
sive in  the  plaintlirs  favor."  Fry,  Spec.  Perf. 
I  44;  Pom.  Spec.  Perf.  H  3&-46.  While  the 
i^>plication  is  addressed,  not  to  the  arbitrary 
will  of  the  court,  but  to  its  sound  and  reason- 
able discretion,  yet,  when  a  party  seeks  the 
execution  of  a  contract,  he  must  be  able  to 
show  that  he  has  fully,  not  partially,  per- 
formed everything  required  to  be  done  on  his 
part.  O'Brien  v.  Pentss,  48  Md.  6T7,  678; 
Mills  V.  Matthews,  7  Md.  324;  SmaU  v.  Ow- 
ings,  1  Md.  Ch.  Dec  371;  Alexander  v.  Ohise- 
lln,  5  GIU,  183.  In  Oliver  v.  Palmer,  11  GIU 
&  J.  446,  it  was  held  by  the  court  to  be  "one 
of  the  oldest  and  soundest  principles  of  equi- 
ty tliat  he  who  goes  into  a  court  of  chancery. 
Invoking  its  interposition  in  his  behalf,  must 
allege  in  his  bill  that  he  has  done,  or  has 
offered  to  do,  or  is  ready  and  willing  to  do, 
all  that  on  his  part  is  necessary  to  entitle  him 
to  the  relief  which  he  seeks,  or  he  must  set 
forth  adequate  reascMis  why  he  should  be  ex- 
cused from  doing  so."  By  the  express  terms 
of  the  lease,  the  appellants  have  covenanted 
that  they  will  pay  to  the  appellee  the  sum  of 
$30  aimually.  In  equal  semiannual  install- 
ments, on  the  days  named  in  said  lease.  This 
they  have  not  done.  They  further  covenant- 
ed to  keep  the  property  in  good  repair.  The 
proof  shows  that  they  have  failed  to  keep  this 
part  of  their  contract  And  again  they  have 
covenanted  that  they  would  not  haul,  or  allow 
to  be  hauled,  sand,  or  anything  else  that 
might  cause  the  sh<««  to  wash,  unless  they 
walled  the  shore  with  stone  or  logs.  This  re- 
quirement they  have  failed  to  observe.  It 
Is  true,  the  appellant  whose  testimony  is 
found  in  the  record  seeks  to  place  a  different 
construction  upon  this  provision  of  the  lease 
by  saying:  "We  declined  to  sign  the  lease 
without  Mr.  Johnson  permitted  sand  to  be 
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hauled.  He  then  agreed  that,  If  we  would  ; 
log  or  stone  the  shore,  we  would  be  permit- 
ted to  use  or  haul  the  sand.  We  agreed  to 
log  the  shore,  but  not  all  at  one  time."  Nei- 
ther the  lease  itself  nor  the  oral  proof  In  the 
record  sustains  this  contention,  for  the  lease 
expressly  provides  that  sand  shall  not  be  haul- 
ed unless  the  shore  be  walled  with  stone  at 
logs.  The  lease  in  this  respect  is  so  entirely 
clear  and  explicit  as  to  leave  no  doubt  as  to 
its  meaning.  The  state  of  case  wliich .  this 
record  presents  is  that  of  a  party  to  a  con- 
tract who  has  tailed  to  observe  not  only  part 
but  all  of  its  provisions,  and  yet  considers 
himself  Justified  in  applying  to  a  court  of 
equity  for  the  specific  performance  of  such 
contract.  To  grant  the  relief  aslced  would 
be  to  violate  and  Ignore  the  plainest  principles 
which  lie  at  the  very  foundation  of  the  Ju- 
risdiction of  a  court  of  equity.  He  who  seeks 
equity  should  at  least  exhibit  some  disposi- 
tion to  do  equity.  As  to  the  questions  of  for- 
feiture for  nonpayment  of  the  rent,  and  the 
waiver  of  the  same,  we  have  found  nothing 
in  the  proof  to  Justify  the  inference  that  the 
appellee  has  by  his  conduct  waived  the  tot- 
feiture  of  the  lease.  In  the  determination  of 
this  controversy  it  is  not  necessary  that  we 
should  decide  questions  which  are  not  proper- 
ly before  us,  and  for  the  reasons  given  we 
are  of  (pinion  that  the  appellants  have  no 
meritorious  standing  in  a  court  of  equity.  We 
must  therefore  affirm  the  decree  below.  De- 
cree affirmed,  with  costs. 


BOTSFORD  V,  WALLACH. 
(Supreme  Court  of  Errors  of  Connecticnt.    Tune 

15,  1897.) 
Deed— Right  of  Way — Evidence— Ambxdment. 

1.  Grantees  in  a  deed  providing  tliat,  while 
part  of  the  granted  premises  siull  be  used  in  com- 
mon by  the  grantor  and  grantees,  the  grantees 
slmll  be  granted  and  allowed  a  pass  way  on  the 
grantor's  land,  lost  their  right  of  way  by  exdud- 
ing  the  grantor  Dy  erecting  a  structnre  of  a 
permanent  character  on  most  of  the  granted 
premises,  and  fencing  the  rest;  this  being  acqui- 
esced in  by  the  grantor. 

2.  Grantees  in  a  deed  providing  that,  while  part 
of  tiie  granted  premises  shall  l>e  used  in  common 
by  the  grantor  and  grantees,  the  grantees  shall 
be  granted  and  allowed  a  pass  way  on  the  gran- 
tor's land,  get  no  right  to  use  the  right  of  way, 
after  excluding  the  grantor  and  his  successors 
from  use  of  the  granted  premises,  by  a  deed  from 
the  grantor's  widow  quitclaiming  the  granted 
premises,  and  bounding  them  on  one  side  by  the 
pass  way. 

3.  A  grantee  of  a  strip  of  land  immediately  in 
the  rear  of  tiis  lot  abutting  on  the  street  cannot 
claim  a  way  of  necessity  over  the  grantor's  land, 
though  he  has  corered  most  or  all  of  his  street 
front  with  a  building. 

4.  Though  one  who  granted  to  plaintiff  land  in 
the  rear  of  the  north  half  of  plaintiff's  lot,  which 
abutted  on  the  street,  failed  to  include  in  her 
subsequent  deed  to  defendant  of  land  on  the  south 
and  in  the  rear  of  plaintiff's  lot  a  strip  immedi- 
ately in  the  rear  of  the  south  lialf  of  plaintifTs 
lot.  no  way  of  necessity  is  thereby  acquired  by 
plnintiff  over  defendant's  land  to  the  land  grant- 
<><l  plaintiff  in  the  rear  of  the  north  half  of  his 
lot. 


5.  An  exception  in  a  covenant  against  incum- 
brances of  "such  tights  of  way,  if  any,  as  m^y 
exist  of  record,"  is  not  an  admission  that  there 
are  such  rights. 

6.  Extrinsic  evidence  as  to  practical  construc- 
tion of  deeds  is  not  admissible,  there  being  no 
ambiguity  in  them. 

7.  User  of  a  pass  way,  though  wrongful,  does 
not  oust  the  owner  of  the  land  of  possession,  so 
as  to  prevent  her  conveying  the  fee  of  the  stHl. 

8.  Proof  of  user  is  not  competent  to  aliow  a 
way  of  necessity. 

9.  Statement  of  landowner  that  she  is  willing 
to  convey  to  plaintiff  right  to  use  a  pass  way 
over  it,  being  a  mere  offer  to  do  something,  can- 
not affect  the  rights  of  defendant  to  whom  tiie 
land  is  subsequently  conveyed. 

10.  Evidence  of  what  one  peud  for  land,  or  what 
lie  told  his  grantor  he  intended  to  do  with  it 
or  of  the  extent  of  land  which  he  occupied  before 
he  parted  with  title,  is  not  admissible  to  show  a 
right  of  way  over  adjoining  land  snl>8eqnently 
conveyed  by  the  same  grantor  to  defendant. 

11.  Amendment  asked  for  dmrmg  trial  need  not 
be  allowed. 

Appeal  from  superior  court.  New  Haven 
county;    Milton  A.  Shumway,  Judge. 

Action  by  Stanley  Botsford  against  Frank 
A.  Wallace— brought  in  1895— for  an  injunc- 
tion restraining  defendant  tram  obstructing 
an  alleged  right  of  way.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

The  material  facts,  aa  stated  In  the  finding, 
were  as  follows:  Lorenzo  Levrls,  being  own- 
er of  a  lot  of  land  bounded  westerly  on  Main 
street  in  Wallingford,  on  which  were  two 
stores  with  a  passage  way  ttetween.  convey- 
ed to  Lewis  A.  Young  and  another,  the  plain- 
tiff's grantors.  In  1871,  by  quitclaim  deed, 
with  the  usual  habendum  clause  as  to  the 
tenure  of  the  premises  with  all  the  appurte- 
nances in  the  releasees  and  their  heirs  and  as- 
signs forever,  the  northerly  part  of  the  lot. 
on  which  was  one  of  the  stores,  being  a  strip 
25%  feet  wide,  front  and  rear,  and  5S  feet 
deep,  bounded  southerly  and  easterly  on  hin 
own  land,  and  north  on  land  of  F.  A.  Wal- 
lace. This  deed  contained,  after  the  deacilp- 
tlon  of  the  premises,  the  foUowtaig  'wonls: 
"The  east  line  of  said  premises  is  herei^-  in- 
tended to  be  parallel  with  the  building  stand- 
ing on  the  same,  and  twenty  (20)  feet  distant 
therefrom.  While  the  south  half  of  tbe  said 
twenty  feet  shall  be  used  in  conunoa  with 
myself  and  said  releasees,  a  pass  way  ten 
(10)  feet  wide  on  the  south  side  of  said  prem- 
ises shall  be  granted  and  allowed  to  Qte 
said  releasees."  The  south  half  of  said  2(1 
feet,  in  the  rear  of  the  store,  on  the  land 
conveyed,  was  vacant  space,  and  Lewis  con- 
tinned  thereafter  to  use  it  in  turning  around 
his  teams  while  delivering  goods  at  tbe  rear 
of  his  own  store.  On  December  17,  ISSS. 
he  being  dead,  and  the  rest  of  the  land  re- 
maining after  said  deed,  Includhig  the  latter 
store,  being  owned  by  his  widow,  Mary  E. 
Lewis,  she  released  by  quitclaim  deed  to 
Lewis  A.  Young,  who  was  then  tbe  sole  own- 
er of  the  premises  conveyed  by  tbe  deed  of 
1871,  all  right,  title,  interest  dalm,  and  de- 
mand to  a  parcel  of  land  bounded  west  on 
Main  street  25Mi  feet,  north  on  land  of  F.  A. 


Digitized  by  VjOOQIC 


Conn.) 


BOTSFOKD  T.  WALLACE. 


903 


Wallace  58  feet,  east  on  her  own  land  25% 
feet,  and  "south  on  pass  way  flfty-elght  feet." 
She  had  no  interest  In  the  premises  released, 
unless  a  possible  claim  of  a  right  to  use  said 
south  half  of  said  20-foot  back  yard,  under 
the  deed  of  1S71.  Immedlntely  thereafter 
Young  conveyed  to  the  plaintiff,  by  warranty 
deed,  a  strip  of  land  bounded  and  described 
as  follows:  West  by  Main  street;  north  by 
land  of  F.  A.  Wallace,  58  feet  more  pr  less; 
southerly  on  land  of  Mary  B.  Lewis.  "The 
east  line  of  said  premises  1b  hereby  intended 
to  be  parallel  with  the  buildings  standing 
on  the  same,  and  twenty  feet  distant  there- 
from, with  a  pass  way  ten  feet  wide  in  com- 
mon with  the  heirs  of  Lorenzo  Lewis  on  the 
f^nth  side  of  said  building."  The  plaintlft 
in  18S1  a«cted  a  brick  bufldhtg  on  his  lot, 
covering  substantially  the  whole  width  of  the 
land,  and  extending  to  within  three  feet  of 
the  rear  line.  Shortly  afterwards,  in  Novem- 
ber, 18S4,  Mrs.  Lewis  conveyed  to  him,  by 
warranty  deed,  a  parcel  of  land  "immediate- 
ly in  the  rear  of  the  brick  building  owned  by 
Kaid  Botsford,  and  bounded  and  described  as 
follows:  Bounded  north  on  land  of  Frank 
A.  Wallace,  east  on  land  owned  by  the  town 
of  Wallingford,  south  on  land  of  my  own, 
and  west  on  land  of  Stanley  Botsford;  being 
eleven  (11)  feet  front  and  rear,  and  extend- 
ing back  to  the  land  owned  by  the  town  of 
Wallingford,  subject  to  a  lease  to  the  town 
of  Wallingford  to  a  portion  of  the  rear  land." 
This  11-foot  strip  adjoined  the  northerly  part 
of  the  premises  of  the  plaintlft  previously  de- 
scribed, and  Its  soufth  line  was  14^^  feet  north 
of  the  north  line  of  the  pass  way.  The  plain- 
tiff Immediately  thereafter  built  a  tight  board 
fence>  all  along  the  strip  3  feet  wide,  which 
v^as  the  ronnant  of  the  back  yard,  heretor 
fore  described,  behind  his  store,  and  all  along 
the  south  line  of  the  11-foot  strip.  In  1890 
Mrs.  Lewis  conveyed  to  the  defendant,  by 
warranty  deed,  the  rest  of  her  land,  bound- 
ing it  northerly  on  land  of  the  plaintiff,  "from 
which  said  granted  premises  are  separated 
by  a  Ihie  commencing  on  the  easterly  side  of 
Main  street;  thence  running  easterly  along 
the  south  side  of  Botsford's  Block,  so  called, 
for  sbttyngix  (66)  feet;  thoice  northerly,  at 
ri^lit  angles,  for  fourteen  and  one-half  (14^ 
feet;,  thence  easterly,  at  right  angles,  along 
i>aid  Botsford's  line,  sixty-nine  (69)  feet,  more 
or  less,  to  town  land  on  the  northeasterly 
ttounduy  of  said  premises.  A  portion  of 
said  premises  is  subject  to  a  lease  to  the  bor- 
ough of  Wallingford";  excepting  from  the 
f^eneral  covenants  of  warranty  "the  lease 
aforesaid,  and  such  rights  of  pass  way,  if 
nny,  as  may  exist  of  record."  The  defendant 
claimed  that  there  were  rights  of  way  over 
the  rear  of  the  granted  premises  in  favor  of 
one  Becldey,  which  appeared  of  record,  and 
introduced  deeds  tending  to  support  such 
claim.  It  also  appeared  that  the  town  claim- 
ed a  pass  way  over  the  rear  of  said  premises, 
but  neither  party  introduced  evidence  of  any 
record  title  to  such  a  pass  way.    In  1894  the 


plaintiff  Inserted  a  gate  In  the  fence  on  the 
south  line  of  his  11-foot  strip,  and  ever  since 
lias  used  it  for  bringing  out  ashes  and  other 
material  through  the  pass  way  on  the  defend- 
ant's land  to  Main  street  He  also  offered 
evidence  to  show  that  ever  since  be  obtained 
his  title,  in  1883,  he  had  used  said  pass  way 
continuously,  openly,  and  dally.  This  evi- 
dence was  offered  to  show  the  understanding 
of  the  parties  in  relation  to  the  deed  of  De- 
cember 17,  1883,  from  Maiy  E.  Lewis  to 
Lewis  A.  Yoimg,  the  plaintiff's  grantor;  to 
show  that  it  was  a  right  of  way  ot  necessity; 
to  show  that  Mary  E.  Lewis  was  ousted  ot 
possession,  or  disseised,  as  to  the  plaintiff's 
right  to  use  said  pass  way,  at  the  time 
she  gave  the  deed  to  Frank  A.  Wallace,  the 
defendant;  to  show  that  said  pass  way  was 
appurtenant  to  the  premises  of  the  plaintiff 
at  the  time  he  took  his  deed  from  Lewis  A. 
Xoung;  and  to  show  the  practical  construc- 
tion put  upon  said  deed  from  the  said  Mary 
E.  Lewis  to  Lewis  A.  Young  by  the  parties  to 
said  deed  and  by  the  plaintiff.  The  court 
ruled  that  said  testimony  was  Inadmissible, 
except  BO  far  as  a  user  could  be  shown  ex- 
clusively In  connection  with  the  11-foot  strip, 
as  a  way  of  necessity  to  or  from  said  strip, 
and,  the  plaintiff  not  offering  to  show  any 
user  so  limited,  excluded  it  altogether.  The 
plaintiff  offered  to  show  that  he  declined  to 
buy  the  property  from  Lewis  A.  Young  unless 
he  could  have  the  right  to  build  over  the 
whole  of  it,  and  still  use  t£e  pass  way  in  con- 
nection with  it,  and  that,  thereupon,  the  quit- 
claim deed  from  Mary  B.  Lewis  to  Lewis  A. 
Young  was  procured  and  brought  to  him, 
and  that,  thereupon.  Young  made  a  warranty 
deed  from  him  to  the  plaintiff,  and,  in  con- 
nection therewith,  that  Lewis  A.  Young,  the 
plaintiflF's  grantor,  went  with  one  O.  I.  Mar- 
tin, of  Wallingford,  to  Mary  E.  Lewis  (who 
died  a  few  years  before  the  trial),  and  stated 
to  her  that  Botsford  desired  the  property, 
and  would  not  buy  unless  he  could  have  the 
right  to  build  over  the  whole  of  it,  and  still 
have  the  right  of  the  pass  way,  and  that  he 
then  obtained  from  her  the  quitclaim  deed 
hereinbefore  mentioned;  also,  that  the  said 
Mary  E.  Lewis  declared  at  the  time  of  giving 
said  deed  that  she  was  willing  to  convey  the 
right  to  use  the  pass  way,  notwithstanding 
that  the  building  was  to  be  built  over  the 
whole  premises.  The  plaintiff  offered  each 
part  of  the  above,  as  well  as  the  whole,  for 
the  purpose  of  affecting  the  construction  of 
tlie  quitclaim  deed  of  December  17, 18S3.  from 
Mary  B.  Lewis  to  Lewis  A.  Young,  and 
for  the  purpose  of  showing  an  oral  agree- 
ment by  Mary  E.  Lewis  giving  a  right  to 
use  the  pass  way,^  but  the  court  excluded  it 
The  plaintiff  then  asked  leave  to  amend  bis 
complaint  so  as  to  lay  a  further  foundation 
for  this  testimony,  by  adding  &  claim  for  a 

1  The  finding  of  the  trial  court  In  regard  to  this 
ruling  was  found  to  be  incomplete,  and  was  rec- 
tified, on  the  application  of  the  plaintiff. 
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Judgment  tbat  he  was  entitled  to  the  right  of 
way  alleged,  and  that  the  defendant  execute 
and  deliver  to  him  a  proper  conreyance  there- 
of. This  motion  was  denied.  The  plaintiff 
was  called  as  a  witness  In  his  own  behalf, 
and  was  asked  the  following  questions: 
"State  whether,  at  the  time  you  built  this 
building,  you  supposed  yon  had  a  pass  way 
that  would  be  kept  open  on  the  south  side." 
"When  you  bought  this  eleven-foot  strip  of 
Mrs.  Lewis,  did  you  tell  her  for  what  purpose 
yon  Intended  to  use  It?"  "What  did  you  pay 
for  this  eleven-foot  strip  of  land?"  And  the 
irfalntlff  offered  to  show  that  he  paid  several 
times  what  It  would  be  worth  without  a  pass 
way  to  the  street.  The  defendant  objected 
to  each  <tf  these  questions,  and  the  court  ex- 
cluded them,  as  also  other  evidence  offered  to 
Show  tbat  when  the  plaintiff  bought  the  land 
he  intended  to  build  a  barn  upon  it.  The 
plaintiff  called  Lewis  A.  Young,  and  asked: 
"State  what  land  you  In  fact  occupied."  The 
court  excluded  the  question.  The  plaintiff 
claimed  that  said  deed  from  Mary  B.  Lewis 
to  Lewis  A.  Young,  in  bounding  on  the  south 
on  the  pass  way,  conveyed  one-half  the  fee 
in  said  pass  way  on  the  southerly  side  of  the 
plaintiff's  land,  together  with  the  right  to  use 
the  whole  of  said  pass  way  in  common  with 
the  heirs  and  assigns  of  said  Mary  B.  Lewis, 
and,  at  any  rate,  that  It  gave  him  the  right 
to  build  over  the  whole  of  his  land,  and  still 
retain  the  right  to  use  said  pass  way,  as  pro- 
vided In  the  deed  from  Lorenzo  Lewis,  and 
to  the  same  extent  as  If  he  had  not  occupied 
said  southerly  half  of  said  20  feet,  and  that 
such  was  the  Intention  of  the  deed.  And  the 
plaintiff  further  claimed  that  he  was  enti- 
tled to'  a  pass  way  oa  the  southerly  side  of 
his  brick  building  to  the  piece  in  the  rear 
conveyed  to  him  by  the  said  Mary  B.  Lewis, 
as  a  way  of  necessity,  and  that  he  was  enti- 
tled to  such  pass  way  as  a  way  appurtenant 
to  each  of  said  pieces  of  land,  and.  In  general, 
that  the  facts  found  gave  him  the  right  to 
have  the  pass  way  kept  open  on  the  southerly 
side  of  the  piece  of  land  sold  to  the  plaintiff 
by  Lewis  A.  Young.  The  court  overruled  all 
these  claims. 

Henry  G.  Newton  and  Clifford  Gilbert,  for 
appellant  John  W.  AlUng  and  O.  H.  D.  Fow- 
ler, for  appellee. 

BALDWIN,  J.  (after  staHng  the  facts).  No 
absolute  and  perpetual  right  of  way  was  grant- 
ed by  Lorenzo  Lewis  in  his  deed  of  1871.  He 
stipulated  only  that,  "while"  (that  Is,  so  long 
as)  the  south  half  of  the  back  yard  in  the  rear 
of  the  store  on  the  granted  premises  might  be 
used  by  him  In  common  vrith  the  grantees, 
they  should  be  "granted  and  allowed"  a  pass 
way  10  feet  wide  on  the  south  side  of  their  lot. 
It  is  not  dear  whether  this  contemplated  user 
by  hhn  was  a  reserved  right,  or  a  mere  privi- 
lege terminable  at  the  pleasure  of  his  grantees; 
nor  whether  it  was  a  right  or  privilege  personal 
to  himself,  or  could  be  claimed  to  be  a  constitu- 


ent i>art  of  an  appurtenance  to  the  land,  cre- 
ated by  the  deed  In  favor  of  the  grantees,  and 
so,  by  virtue  of  the  habendum  clause,  inuring 
to  the  benefit  of  his  successors  and  assigns. 
Whatever  view  may  be  taken  with  respect  to 
these  points,  no  right  of  way  hi  favor  of  the 
successors  of  his  grantees  could  inure  after  tne 
extinction  of  the  correlative  right  or  privilege 
to  the  use  of  thetr  land  by  him  or  Us  soccessors. 
The  de^  subjected  the  grantor's  land  to  a 
servitude  only  while  be  (or  perhaps  his  succes- 
sors In  title)  continued  to  use  the  land  of  the 
grantees.  A  potential  use  may  have  been  suf- 
ficient, bat  in  fact  it  was  actually  used  by  bim 
thereafter  during  his  life,  and  the  defendant 
admitted  that  his  land  remained  subject  to  the 
right  of  way  claimed  by  the  plainUff  until  the 
latter  built  his  brick  store,  in  1881.  Tbat 
was  a  structure  of  a  permanent  character,  and 
necessarily  excluded  the  owners  of  the  Lewis 
property  from  more  than  two-thirds  of  that 
part  of  the  plaintiff's  lot,  the  use  of  which  was 
the  expressed  reason  for  any  privilege  on  his 
part  in  respect  to  the  pass  way.  From  the  rest 
of  it  tiiey  were  also  shut  ofC,  shortly  after- 
wards, by  a  tight  board  fence.  The  sopeftor 
court  was  fully  Justified  in  the  conclusion  tbat 
the  acts  of  the  plaintiff  in  thus  preventing  the 
use  of  his  land  by  the  successors  in  title  of 
Mrs.  liewls,  having  been  acquiesced  ba  by 
them,  pot  an  end  to  the  term  to  which  his  own 
enjoymoit  of  the  pass  way  had  been  limited; 
for  that  was  to  continue,  at  most,  only  while 
such  use  should  be  maintained  or  permitted. 

The  quitclaim  deed  to  the  plahitiff's  sran- 
tor  by  Mrs.  Lewis  by  boimdlng  hjs  lot  aomb 
on  the  pass  way  did  not  enlarge  tha  easement 
previously  created  by  her  husband's  grant. 
Sntib  a  pass  way  then  existed,  and  was  a  risi- 
ble landmark,  which  might  naturally  be  re- 
ferred to  as  a  boundary.  Young  dalmed  a 
right  to  use  it  imder  the  deed  of  1871.  and  there 
was  nothing  in  her  r^ase  to  give  him  any  ad- 
ditional rights  in  respect  to  it  It  woold  rath- 
er toid  to  diminish  them,  by  Its  necessaiy  oper- 
ation as  a  surrender  of  any  privil^e  to  which 
she  might  otherwise  lay  claim,  as  the  succes- 
sor of  her  husband,  to  the  use  of  his  back  yard. 
His  subsequent  warranty  deed  to  the  plaintiff, 
therefore,  conveyed  nothing  which  he  had  not 
obtained  by  his  original  purchase  in  1871. 

The  11-foot  strip  bought  by  the  plaintiff,  from 
Mrs.  Lewis  In  1881,  being  adjacent  to  the  rear 
of  his  store  lot,  was  accessible  from  Main 
street  by  going  over  his  other  prc^erty.  The 
fact  that  he  had  covered  most  or  all  of  his 
Main-street  front  by  a  brick  buildtog  did  not 
put  him  in  a  position  to  claim  a  way  of  neces- 
sity over  htx  other  land.  He  stood  no  better 
than  If  his  front  lot  had  been  wholly  vacant 
and  unliqproved. 

It  is  contended  tbat  as  the  deed  given  hr 
Mrs.  Lewis  to  the  defendant  in  1800  bounded 
his  land  northerly  on  the  platntiCTs  land  by  a 
line  running  from  Main  street  along  the  soutb 
side  of  Botsford's  Block  for  66  feet,  and  thence 
j  norths ly  at  right  an^es  14%  feet  to  other  land 
!  of  the  plaintiff,  and  as  the  phdntUTs  land  ad- 
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Joining  the  pass  -way  goes  but  58  feet  back 
from  Main  street,  she  did  not  convey  a  parcel 
of  land  in  tbe  rear  of  Botsfocd's  Block,  8  feet 
wide,  between  the  11-foot  strip  and  the  pass 
way,  and  must  hare  thus  bad  in  mind  the 
existence  of  away  of  necessity  over  It  Wheth- 
er this  be  ao  or  not  is  Immaterial  In  the 
case  at  bar.  The  plalntltrs  estate  would  not 
be  enlarged  by  any  such  exception  (if  there  be 
<»e>  in  her  grant  to  the  defendant.  The  land 
not  conveyed  would  simply  remain  hers,  and, 
if  she  therein  acquired  a  way  of  necessity  to  It, 
this  would  in  no  respect  tend  to  show  that  the 
defendant  ought  to  concede  to  the  plaintiff  a 
way  of  necessity  over  the  land  she  did  convey. 
Her  exception  la  the  covenant  against  Incum- 
brances, also  of  "such  rights  of  pass  way.  If 
any,  aa  may  exist  of  record,"  was  not  an  admis- 
sion that  there  are  such  rights. 

The  various  rulings  upon  evidence,  to  which 
tlie  plaintiff  excepts,  were  obviously  correct. 
Tbere  was  no  ambiguity  in  the  deeds  under 
wliich  the  parties  claimed,  to  remove  which 
extrinsic  testimony  as  to  thdr  practical  con- 
stmctton  could  be  received.  No  mere  user  for 
less  than  IS  years,  however  open  and  continu- 
ous, could  establish  a  right  of  way,  and  until 
1884  it  was  not  disputed  that  the  right  to  use 
tbe  pass  way  given  by  the  deed  of  18T1  contin- 
ued in  foil  forca  The  vb«  claimed  would  not 
tend  to  show  that  Mrs.  Lewis  was  ousted  of 
possession  when  she  conveyed  to  the  defendant 
in  189a  Whether  rightful  or  wrongful,  it  con- 
stituted no  objection  to  her  conveying  the  fee 
of  the  SOIL  Nor  was  i»oof  of  user  competent 
to  show  that  the  plaintiff  bad  a  way  of  neces- 
sity to  his  11-foot  strip.  A  way  of  necessity 
la  derived  from  the  law,  and  depends  s(dtiy 
ou  the  situation  and  boundaries  of  the  land  to 
which  It  is  claimed  to  be  aM>urten8nt,  as  these 
existed  at  the  time  of  the  conveyance.  The 
decbunttlons  of  Mrs.  I/ewis  did  not  come  with- 
in the  rule  which  permits  proof  of  admissions 
of  an  owner  of  real  estate  to  affect  his  sue- 
Cf^eeaiB  in  title.  H&e  statement  to  Young,  in 
1883,  that  she  was  willing  to  convey  the  right 
to  nee  the  pass  way  notwithstanding  a  btdld- 
tn^  might  be  put  up  covering  the  whcrie  of 
the  plaintiff's  land,  was  a  mere  oral  offer  to  do 
Bomething  wbicA  she  in  fact  never  did.  That 
the  plaintiff  suppoeed  that  she  had  done  it,  or 
that  he  held  a  deed  from  Young  containing 
covenants  that  she  had,  was  nothing  which 
could  In  any  way  affect  the  rights  of  those  de- 
riving title  from  her  by  subsequent  convey- 
ances. Nor  could  they  be  affected  by  evidence 
of  what  the  plaintiff  paid  for  the  11-foot  strip, 
or  of  what  he  told  Mrs.  Lewis  was  his  Inten- 
tion in  making  his  purchases,  or  of  the  extent 
of  land  in  fact  occupied  by  Young  before  he 
parted  with  his  title.  The  effect  of  a  deed  can- 
not thus  be  enlarged  by  parol. 

The  motion  to  amend  the  complaint  came  so 
late  that  the  court  was  under  no  obligation  to 
grant  it  OtiUlrer  y.  Fowler,  &1  Conn.  556, 
30  Atl.  802. 

The  exceptions  to  the  finding  as  to  certain 
matters  occurring  at  the  trial  go  to  points 


which  are  entirely  Immaterial,  and  It  is  there- 
fore mmecessary  to  consider  whether  they  are 
supported  by  the  evidence  certified.  There  Is  no 
error.    The  other  Judges  concurred. 

WEST  CHESTER  &  W.  PLANK-ROAD  CO. 

V.   CHESTER   COUNTY. 

(Supreme  Court  of  Pennsylvania.    July  16, 

1897.) 

TURSPIKES— COSDEMXATION— EVIDKSCB  OF  VaLUB 

— CosBlTios  OP  Road — Tax  Retiiiins— Fban- 
CHitB— Liability  to  FoxPBiTCitB. 

1.  In  proceedings  against  a  county  to  assess 
damages  for  the  making  of  a  turnpike  road  free 
from  tolls,  evidence  of  the  physical  condition  of 
the  road  at  the  time  it  was  taken  was  admissible 
on  the  question  of  value,  thoueh  in  asseasing  dam- 
ages the  property  must  be  valued  as  a  whole,  in- 
cluding the  franchise. 

2.  Proof  of  tax  retumt  made  by  the  officers 
of  the  turnpike  company  as  to  the  value  of  its 
capital  stock  was  also  admissible. 

3.  Thoucdb  the  inquiry  as  to  value  extended  over 
a  period  of  10  years,  it  was  not  necessary  to  in- 
troduce the  tax  returns  for  all  of  such  years  in 
order  to  render  one  aamissible;  and,  where  proof 
of  returns  for  different  years  not  Buccesstve  was 
offered,  it  was  not  necessary,  in  order  to  render 
them  admissible,  to  show  the  returns  for  the  in- 
tervening years. 

4.  The  drcnmstance  that,  unless  the  then  pres- 
ent length  of  the  road  was  doubled  within  a  period 
of  about  three  years  from  the  trial,  the  franchise 
would  be  subject  to  forfeiture,  was  also  an  ele- 
ment affecting  the  value. 

Appeal  from  court  of  common  pleas,  Berks 
county. 

Proceeding  by  the  West  Chester  &  Wilming- 
ton Plank-Road  Company  against  Chester 
county  to  assess  damages  for  the  making  of  a 
turnpike  road  free  from  toll.  From  the  Judg- 
ment rendered,  plaintiff  appeals.     Afilrmed. 

The  following  are  the  assignments  of  error: 
"(1)  The  court  b^ow  erred  in  permitting  the 
defendant  to  Introduce  a  valuation  of  the 
spalls  or  materials  composing  the  surface  of 
the  plaintiff's  road,  and  the  tc^  houses  and 
gates,  without  regard  to  the  plainUff's  Interest 
in  the  land  or  right  of  way  by  which  the  said 
materials  were  supported,  and  the  plaiutifTft 
franchise  or  right  to  take  toll;  the  question, 
objection,  ruling  of  the  court,  and  testimony 
admitted  being  as  foUows:  *Q.  That  being, 
then,  all  the  physical  property  of  the  company, 
what,  in  your  Judgment,  was  It  worth  imme- 
diately prior  to  the  date  of  condemnation? 
Mr.  Derr:  Plaintiffs  object  to  tbe  defendant 
undertaking  to  submit  any  testimony  showing 
the  value  of  what  the  defendant  calls  the 
"physical  tmmplke,"  as  separate  and  distinct 
from  the  franchise  and  right  to  take  toll.  The 
testimony  is  generally  Irrelevant  and  Incompe- 
tent. The  Court:  We  will  admit  the  offer. 
Exception  for  plaintiffs.  By  Mr.  Butler:  Q. 
WIU  you  give  your  Judgment  on  the  question 
that  was  propounded  to  you,  the  value  of  the 
physical  property  of  the  turnpike,  as  it  was 
In  April,  18&4,  Immediately  before  the  date  of 
condemnation?  A.  Do  you  wish  me  to  sepa- 
rate it  in  any  way?  Q.  Give  the  total,  and. 
If  they  want  it  separated,  they  can  usk  you  to 
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do  It.  A.  My  estimate  of  the  whole  value, 
taking  the  stone  and  the  road  as  there  found 
—  (Objected  to.  Stridden  out.)  Q.  Just  give, 
in  dollars  and  cents,  what  the  physical  prop- 
•erty  was  worth.  A.  About  $3,400.  Cross- 
examined  by  Mr.  Derr:  Q.  In  the  estimate 
that  you  put  on  what  was  called  the  "physical 
structure,"  did  you  take  into  account  the  land 
on  which  the  turnpike  was  located?  A.  No, 
sir.  Q.  So  you  took  into  account  onl.v  the 
material  used  in  macadamizing  ihe  surface  of 
the  road?  A.  And  the  buildings  and  gates. 
Q.  That  is  aU?  A.  Yes,  ait;  all  there  is 
there.' 

"(2)  The  court  below  erred  In  overmling  the 
plaintifTs  motion  to  strike  out  the  estimate  of 
Mr.  McDonald,  one  of  the  defendant's  wit- 
nesses, as  to  the  value  of  the  material  compos- 
ing the  surface  of  the  plaintlCTg  turnpike  road, 
without  regard  to  the  plaintiff's  franchise  or 
right  of  way;  the  motion,  ruling  of  the  court, 
and  testimony  referred  to  in  the  motion  being 
as  follows:  'Mr.  Derr:  Mr.  McDonald,  one 
of  the  defendant's  witnesses,  having  undertak- 
en to  value  what  has  been  designated  the 
'"physical  structure"  of  the  plaintiff's  turnpike, 
and  having  admitted  upon  crossi-examinatlon 
that  In  making  his  estimate  he  omitted  alto- 
gether the  plaintiffs  Interest  In  the  land  on 
which  the  turnpike  was  located,  and  without 
wlilcb  the  surface  of  it  would  have  been  of  no' 
use  whatever,  the  plaintiffs  move  to  strike 
out  the  estimate  of  the  witness,  as  not  having 
been  framed  upon  a  proper  basis,  and  not  hav- 
ing taken  into  account  an  important  element, 
without  which  such  estimate  could  not  be 
made.  The  Court:  As  to  the  motion  made 
this  morning,  we  vrtU  overrule  it  and  allow  the 
testimony  to  stand.  Exception  for  plaintiffs. 
By  Mr.  Butler:  Q.  Will  you  give  yovur  judg- 
ment on  the  question  that  was  propounded  to 
you,  the  value  of  the  physical  property  of  the 
turnpike  as  It  was  in  April,  1894,  immediately 
l)efore  the  date  of  condemnation?  A.  Do  you 
wish  me  to  separate  it  In  any  way?  Q.  Give 
the  total,  and,  if  they  want  it  separated,  they 
can  ask  you  to  do  it  A.  My  estimate  of  the 
whole  value,  taking  the  stone  and  the  road 
as  there  found—  (Objected  to.  Stricken  out) 
Q.  Just  give,  in  dollars  and  cents,  what  the 
physical  property  was  worth.  A.  About 
$3,400.  Cross-examined  by  Mr.  Derr:  Q. 
In  the  estimate  that  you  put  on  what  was 
called  the  "physical  r<tructure,"  did  you  take 
Into  account  the  land  on  which  the  turnpike 
was  located?  A.  No,  sir.  Q.  So  you  took  into 
account  only  the  material  used  In  macadam- 
izing the  surface  of  the  road?  A.  And  the 
buildings  and  gates.  Q.  That  is  all?  A.  Yes, 
sir;  all  there  Is  there.' 

"(3)  The  court  below  erred  In  negativing  the 
plalntifiTs  fifth  point,  the  said  point  and  the 
answer  of  the  court  being  as  foUows:  'As  the 
estimate  which  Walter  A.  McDonald,  one  of 
the  defendant's  witnesses,  undertook  to  place 
on  the  material  structure  of  the  plaintiff  omit- 
ted altogether  the  plaintifTs  interest  in  the 
land  on  which  the  turnpike  was  located,  and 


without  which  it  could  not  exist,  such  estimate 
must  be  entirely  disregarded  by  the  jury.  An- 
swer. The  fifth  point  I  will  negative  witlioat 
reading.' 

"(4)  The  court  below  erred  In  declaring  to 
the  jury  that  the  evidence  did  not  show  wbat 
the  property  of  the  plaintiff  cost;  such  dec- 
laration being  made  by  the  affirmance  of  the 
defendant's  third  point,  which,  with  the  an- 
swer thereto,  was  as  follows:  The  evidence 
in  the  case  does  not  show  what  the  property 
possessed  by  the  plaintiff  at  the  time  of  the 
condemnation  cost  It,  and  the  jury  have  noth- 
ing to  do  with  the  question  as  to  how  much  It 
cost.  The  question  for  the  jury  is  the  actnal 
value  of  the  plaintifTs  holdings  at  the  date  of 
condemnation.  The  verdict  must  be  limited 
to  this  actual  value  as  of  the  date  of  condem- 
nation in  April,  18&4.  Answer.  This  point  I 
affirm,  and  so  instruct  you.' 

"(5)  The  court  below  erred  In  Instmctlng 
the  jury  to  disregard  the  matter  of  cost  In  as- 
certaining the  value  of  the  plaintiff's  prop- 
erty; such  instruction  being  made  by  the  af- 
firmance of  the  defendant's  third  point 
which,  with  the  answer  thereto,  Is  as  follows: 
The  evidence  in  the  case  does  not  show  what 
the  property  possessed  by  the  plaintiff  at  the 
time  of  the  condemnation  cost  It,  and  the 
jury  have  nothing  to  do  with  the  question  as 
to  how  much  it  cost  The  question  for  the 
jury  is  the  actnal  value  of  the  plaintifTs  hold- 
ings at  the  date  of  condemnation.  The  ver- 
dict must  be  limited  to  this  actual  value  aa 
of  the  date  of  condemnation,  in  April,  1S04. 
Answer.  This  point  I  affirm,  and  so  loBtmct 
you.' 

"(6)  The  court  below  erred  in  admitting  In 
evidence  the  returns  of  the  plaintlfC  to  the 
auditor  general  for  the  years  1888,  1889,  and 
1883;  the  offer,  objection,  and  ruling  of  the 
court,  and  the  pertinent  parts  of  the  reports 
admitted,  being  as  follows:  ^Mr.  Butler:  De- 
fendant offers  in  evidence  returns  of  the  turn- 
pike company  for  1888,  1889,  and  1893,  to  the 
state,  for  the  purpose  of  taxation,  setting 
forth  the  value  of  their  stock  in  those  years, 
and  thebr  financial  status  at  those  times.  We 
offer  the  certified  copies.  Mr.  Derr:  Plain- 
tiff objects  to  the  returns  for  tlie  following 
reasons:  First.  The  returns  for  1888  and 
1889,  indicating  an  opinion  of  the  officer  mak- 
ing them  as  to  the  actual  value  of  stock  In 
those  years.  Is  too  remote  to  the  question 
here  trying,  as  to  what  the  value  of  the  stock 
was  in  1894.  Therefore  we  object  fo  tha>% 
two.  The  entire  three  returns  are  objected 
to  because  It  Is  an  offer  to  show  them  with- 
out showing  intervening  returns  between  1889 
and  1893,  and  defendant  should  be  obliged  to 
put  in  evidence  all  the  returns,— either  all  re- 
turns during  a  period  of  ten  years,  or  at  least 
all  the  returns  from  the  date  of  the  earliest 
one  offered  to  the  date  of  the  last.  If  defend- 
ant will  offer  in  evidence  all  the  returns  from 
1888  to  1893  Inclusive,  plaintiffs  will  with- 
draw all  objection.  The  Court:  Admitted 
Exception  for  plaintiff.' 
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"The  pertinent  parts  of  tbe  returns  so  ad- 
luitted: 

"Appraisement  In  return  for  1S88:  'I,  the 
undersigned,  being  the  treasurer  and  secre- 
tary of  the  West  Chester  and  Wilmington 
Planlc-Road  Company,  do  certify  that.  In  pur- 
suance of  my  aforesaid  oath  or  affirmation,  I 
have  estimated  and  appraised  the  capital 
stocl:  of  said  company  at  its  actual  value  in 
cash,  as  follows,  viz.:    566  shares  at  fifteen 

dollars  and cents  per  share,  amounting 

in  the  whole  to  eight  thousand  four  hundred 
and  ninety  <>/ioo  dollars.  In  witness  where- 
of, I  have  hereunto  set  my  hand  the  day  and 
year  aforesaid.  S.  G.  Hiclcman,  Treasurer. 
S.  G.  Hickman,  Secretary.' 

"Appraisement  In  return  for  1888:  'We, 
the  undersigned,  Samuel  G.  Hickman  and 
Evans  Rogers,  being  the  treasurer  and  presi- 
-dent  of  the  West  Chester  and  Wilmington 
Plank-'Road  Company,  do  certify  that.  In  pur- 
suance of  our  aforesaid  oaths  and  offlrma- 
tlons,  we  have  estimated  and  appraised  the 
capital  stock  of  said  company  at  Its  actual 
value  In  cash,  as  follows,  viz. :  566  shares,  at 
eighteen  dollars  per  share,  amounting  in  the 
whole  to  ten  thousand  one  hundred  and 
eighty-eight  dollars.  In  witness  whereof,  we 
have  hereunto  set  otir  hands  the  day  and  year 
aforesaid.  S.  G.  Hickman,  Treasurer.  Evans 
Rogers,  President.' 

"Appraisement  In  return  for  1893:  'We, 
the  undersigned,  Evans  Rogers,  president, 
and  Sam'l  Q.  Hickman,  treasurer  and  secre- 
tary, of  the  West  Chester  and  Wilmington 
Plank-Road  Company,  do  hereby  certify  that, 
In  pursuance  of  our  aforesaid  oaths  or  affir- 
mations, we  have  estimated  and  appraised 
tbe  capital  stock  of  said  company  at  Its  ac- 
tnal  value  In  cash,  as  follows,  viz.:  566 
shares.  Stock  has  very  little  value,  for,  un- 
less the  stockholders  should  decide  to  extend 
tbe  rood  as  required  by  their  charter,  the 
same  will  expire  on  March  12th,  1894.  In* 
witness  whereof,  we  have  hereunto  set  our 
hands  the  day  and  year  aforesaid.  Evans 
Rogers,  President  Sam'l  O.  Hickman,  Treas- 
urer.' 

"(7)  Tbe  court  below  erred  In  negativing 
the  plalntifTs  sixth  point,  which,  with  the  an- 
swer thereto,  is  as  follows:  'While  the  Jury 
are  to  consider  the  reports  of  value  of  stock 
made  by  the  plaintiff's  officers  to  the  auditor 
general  for  the  years  1888,  1889,  and  189S, 
they  should  also  consider  the  fact  that  the 
defendant  has  omlttefd  to  put  In  evidence  the 
reports  for  tbe  remainder  of  the  ten  years 
over  which  the  Inquiry  in  this  case  has  ex- 
tended. The  county  of  Chester  might,  if 
the  remaining  eight  annual  reports  of  the 
plalntlfT  were  favorable  to  the  county,  have 
put  them  tn  evidence,  as  well  as  those  for 
1886,  1889,  and  1893,  while  such  reports  could 
not  have  been  put  in  evidence  by  the  philn- 
tift.  Answer.  The  sixth  point  I  will  nega- 
tive without  reading.' 

"(8)  The  court  below  erred  In  instructiag 
tbe  jury  to  consider  tbe  obligation  of  the 


plaintiff  to  extend  Its  road  two  and  one-half 
miles  within  five  years;  the  part  of  the 
charge  referred  to  being  as  follows:  The 
property  was  a  turnpike  road,  and  the  appur- 
tenances and  franchise  two  and  one-half  miles 
of  pike,  already  constructed  and  toll-produ- 
cing, with  tbe  obligation  to  prosecute  to  com- 
pletion two  and  one-half  miles  more,  and 
make  It  toll-producing.  If  not  prosecuted 
to  completion  by  March  16,  1899,  Its  fran- 
chises were  subject  to  forfeiture  under  the 
law.' 

"(9)  The  court  erred  in  instructing  the  Jury 
to  take  into  account  the  fact  that,  if  the  plain- 
tiff did  not  extend  Its  road  within  five  years. 
Its  rights  would  be  forfeited;  the  part  of  the 
charge  referred  to  being  as  foUows:  'The  na- 
ture and  character  of  tbe  road;  its  two  and 
one-half  miles  completed;  its  rights  and  fran- 
clilses  before  completing  another  two  and  one- 
half  miles,  with  its  appurtenances,  and  its 
toll-producing  character;  the  question  that. 
If  they  did  not  complete  it  within  five  years, 
their  rights  would  be  forfeited,— all  this  will 
be  taken  into  consideration,  and  then  you 
will  ascertain  the  market  value  of  plaintiff's 
property  and  right  as  of  the  date  of  the  tak- 
ing.' •• 

Robert  S.  Waddell,  J.  Frank  E.  Hause,  and 
Cyrus  G.  Derr,  for  appellant  Ermentrout  & 
Ruhl,  William  Butler,  Jr.,  and  John  J.  Gheen, 
for  appellee. 

GREEN,  J.  The  learned  conrt  below  very 
carefully  and  correctly  charged  the  Jury  in  tbe 
foUowhig  words:  "The  measure  of  damages 
Is  the  value  of  tbe  property  at  the  time  of 
taking,  to  the  owners,— not  only  by  the  mere 
value  of  tbe  road  itself,  the  mere  structure,  or 
physical  turnpike,  its  toll  houses  and  gates, 
but  plaintiff's  entire  property  rights,  with  tbe 
value  of  its  franchise  in  connection  with  those 
property  rights,  under  and  by  virtue  of  which 
they  are  used  and  enjoyed.  The  Jury  will 
readily  understand  that  the  mere  possession  of 
a  roadbed,  without  tbe  privileges  of  exacting 
toll,  would  be  of  but  little  account  Various 
elements  enter  hito  the  determination  of  this 
question.  The  value  of  tbe  company's  fran- 
chises. Its  rights  and  privll^es,  depends  large- 
ly upon  its  earning  capacity.  The  value  of  Its 
roads,  its  toll  houses  and  gates,  the  amount 
of  net  tolls,  the  market  value  of  its  capital 
stock,  are  all  elements  to  be  considered  in 
ascertaining  the  money  value  of  the  turnpike 
and  its  corporate  franchise.  •  •  •  But  you, 
as  Jurors,  are  required  to  consider  this  prop- 
erty Just  as  It  lay  there.  In  the  condition  in 
which  it  was  when  it  was  taken,  and  its  value 
then  and  there,  with  its  accompanying  fran- 
chises, under  tbe  conditions  existing  at,  and 
immediately  prior  to,  tbe  time  of  Its  l)eing 
taken."  There  was  much  more  to  the  same 
effect  in  the  general  charge,  and  in  the  an- 
swers to  points;  and  it  is  beyond  all  question 
that  In  all  that  was  said  by  the  court  on 
the  measure  of  damages,  there  was  absolute 
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correctnesa,  and  no  error  whatever.  Thus  in 
MontgoiDerr  Co-  ▼•  Schuylkill  Bridge  Co.,  110 
Pa.  St.  54,  20  AU.  407,  we  said:  "The  bridge 
structure,  the  BtMie,  iron,  and  wood,  was  but 
a  portion  ot  the  property  owned  by  the  bridge 
company  and  taken  bythe  county.  There  were 
the  franchises  of  the  company,  including  the 
right  to  take  toll,  and  these  were  as  effectually 
taken  as  was  the  bridge  itself.  Hence,  to 
measure  the  damages  by  the  mere  cost  of 
building  the  bridge  would  be  to  deprive  the 
company  of  any  compensation  for  the  destruc- 
ti<m  of  its  franchises.  The  latter  can  no  more 
be  taken  without  compensation  than  can  its 
tangible  corporeal  property.  Their  value  neces- 
sarily depends  upon  their  productiveness."  In 
Mifflin  Bridge  Co.  v.  Juniata  Co.,  144  Pa.  St. 
365,  22  Atl.  896,  Paxson,  C.  J.,  said:  "It  was 
held  in  Montgomery  Co.  v.  Schuylkill  Bridge 
Co.,  110  Pa.  St.  54,  20  Atl.  407,  that  where  a 
bridge  is  taken  by  a  county  for  public  use 
under  the  act  of  Ublj  8,  1876  (P.  h.  131),  the 
measure  of  damages  is  the  value  of  the  prop- 
erty to  the  owners,  not  to  the  coimty  taldng 
it,  and  that  such  value  is  to  be  ascertained, 
not  only  by  the  coat  of  tlie  structure,  but  also 
by  tlie  value  of  its  franchises.  The  value  of  Its 
franchises  depends  largely  upon  ite  earning 
capacity."'  This  was  repeated  in  a  turnpike  case, 
viz.  Turnpike  Co.  v.  Clarion  Co.,  172  Pa.  St 
243,  33  AU.  580,  together  with  the  following 
citation  from  the  charge  of  the  court  below, 
viz.:  "That  the  true  measure  of  damages  is 
just  compensation  for  the  loss  suffered  by 
plaintiff  in  consequence  of  the  taking  by  de- 
fendant of  plaintiff's  property,  being  the  sub- 
structure, superstructin^,  and  approaches  of 
the  bridge,  together  wiOi  the  franchise  or  right 
to  take  tolls,  and  the  iuiy  have  no  right  to 
take  less."  To  which  our  Brother  Dean,  de- 
livering the  opinion  of  this  court,  said,  "There 
could  have  been  no  more  correct  statement  of 
the  law."  The  learned  court  below  followed 
these  cases  In  the  charge  and  answers,  and  yet 
the  principal  complaint  in  a  number  of  the  as- 
signments of  error  Is  that  the  franchise  was 
Ignored,  and  that  only  the  materials  that  com- 
posed the  road  w»e  considered,  both  in  the 
testimony  and  cliarge.  We  do  not  so  under- 
stand the  rulings,  either  on  offers  of  testbnony, 
or  in  answers  to  points. 

As  to  the  evidence  received  under  the  first 
assignment.  It  was  offered  and  received  mani- 
festly for  tbe  purpose  of  showing  the  condition 
of  the  road  at  the  time  the  turnpike  was  taken. 
Most  assuredly,  this  was  entirely  competent 
Undoubtedly,  it  was  proper  for  the  defendant 
<a  the  plaintiff  to  show  precisely  wiiat  was 
the  condition.  In  a  physical  sense,  of  the  prop- 
erty to  be  taken.  If  this  turuiilke  was  out  of 
repair,  having  but  a  thin  and  Irregular  supply 
of  hard  material  on  its  surface;  if  it  hod  ruts 
and  ineqiiallUes  through  tbe  whole  or  a  por- 
tion of  its  length,— would  not  the  property  be 
worthless  as  a  whole,  and  in  connection  with 
tbe  franchise,  on  that  account?  It  would  be 
a  strange  proposition,  and  one  which  we  can- 
not possibly  sanction,  that  such  evidence  can- 


not be  gtven  because  the  property  must  be 
valued  as  a  whole,  including  the  franchise,  and 
that  no  other  testimony  can  be  received,  ex- 
cept such  valuation  in  the  aggregate.  The 
value  of  such  a  property  as  a  wliole  depends 
largely  upon  its  physical  condition  for  the  pur- 
poses for  wliich  it  Is  intended,  and  proof  of 
the  condition,  therefore,  is  proof  as  to  value. 
In  no  event  can  it  be  said  that  such  testimony 
is  irrelevant  or  incompetent  In  MlOUn  Bridge 
Co.  V.  Juniata  Co.,  supra,  the  court  below  said 
to  the  Jury:  "I  therefore  charge  yon  that  In 
estimating  the  damages  you  are  to  take  into 
consldemtlon  the  value  of  the  physical  struc- 
ture at  the  time  of  the  taldng;  and  tills  value 
must  be  arrived  at  by  taking  Into  conslderatioo 
the  length  and  width  of  the  structure,  and 
numbffl  of  piers,  the  value  of  the  masoniy, 
the  value  of  the  fill  and  abutments,  as  well 
as  the  superstructure,  and  to  that  you  add  tlie 
value  of  tbe  franchises."  We  said  upon  this 
subject:  "Tbe  witness  L.  G.  Brown  was  asked 
as  to  the  value  of  tbe  bridge,  by  which  I  under- 
stand to  be  meant  the  superstructure  only. 
Tills  was  objected  to  on  the.ground  that  Brown, 
liavlng  contracted  for  the  erection  of  the 
bridge,  should  have  been  asked  as  to  the  con- 
tract price.  We  do  not  think  this  objection 
well  taken.  The  true  question  was  the  value 
of  the  bridge,  not  what  it  cost  The  contractor 
may  have  taken  it  at  too  low  a  figure,  or  the 
owner  may  have  paid  too  much.  Tlie  county 
is  entitied  to  pay  for  it  at  its  actual  value  at 
the  time  -of  the  taking."  These  considerations 
dispose  of  the  first  three  assignments  of  error. 
The  fourth  and  fifth  assignments  cannot  he- 
sustained.  The  court  did  not  state  to  the  jury 
that  the  evidence  did  not  show  wliat  the  prop- 
erty cost  The  affirmance  of  the  third  point 
of  the  defendant  was  correct  Th&K  was  do- 
evidence  of  the  actual  cost  of  the  propoty. 
Not  one  of  the  witnesses  whose  testimony  Is 
referred  to  in  support  of  these  assignments 
gave  any  testimony  whatever  as  to  the  actual 
cost  of  the  property.  Tbey  were  not  exam- 
ined upon  that  subject  They  were  called  and 
testified  as  to  the  value  of  the  shares  of  capital 
stock.  They  argued  that  because  the  divi- 
dends were  5^  per  cent  on  the  capital  stock  of 
$14,250,  the  shares  were  worth  par,  and  that  is 
the  whole  effect  of  their  testimony.  Not  one 
of  them  testified  that  tbe  property  of  the  plain- 
tiff bad  cost  $14,250.  WhUe,  if  there  had  been 
evidence  of  the  actual  cost  of  tlie  property,  that 
subject  would  have  been  one  of  tbe  elements 
to  be  taken  into  consideration,  with  the  other 
matters  mentioned,  in  determining  what  was 
the  value  of  the  property.  Including  the  fran- 
chise, at  the  time  of  the  taking,  in  the  absence 
of  such  testimony  there  was  no  error  in  tbe 
answer  to  tbe  point  What  the  court  did  say 
upon  the  subject  of  the  cost  was  entirely  car- 
rect  thus:  "In  passing  upon  the  value  of  tbe 
turnpike  road,  toll  houses,  toll  gates,  tbe  prop- 
erty of  the  plaintiff,  you  ar«  not  to  be  con- 
trolled by  tbe  cost  of  tbe  original  construction. 
It  is  not  a  question  of  original  cost,  but  of  value 
at  tbe  time  of  taking."     Tlie  court  thai  pro- 
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■ceeded  to  UlUBtrate  the  matter  fully,  and  with 
absolute  correctness,  8o  there  could  be  no  ques- 
tion of  misunderstanding  on  the  part  of  the  Jury. 
Of  course,  the  jury  was  not  to  be  controlled  by 
the  element  of  cost,  but  were  to  consider  all 
the  elements  affecting  the  question  of  value  at 
the  time  of  the  talcing. 

The  introduction  of  proof  of  the  returns  made 
by  the  officers  of  the  company  to  the  state  au- 
thorities as  to  the  value  of  the  plaintiff's  capital 
stock  was  certainly  l^ithnate.  Those  returns 
were  the  acts  of  the  plaintiff's  officers.  Tbey 
were  made  under  oath  and  constituted  hnpor- 
tant  official  documents.  They  were  evidence, 
therefore,  on  the  subject  of  the  value  of  the 
stocli  at  the  time  of  the  talcing,  and  hence 
were  proper  for  the  consideration  of  the  Jury. 
The  very  question  was  ruled  In  the  case  of  Mif- 
flin Bridge  Co.  v.  Juniata  Co.,  supra.  We 
there  say:  "It  was  dearly  competent,  therefore, 
for  the  defendant  to  show  the  value  placed  by 
the  company  upon  Its  own  stock,— a  valuation 
made  upon  oath  by  its  own  officers.  It  is  no 
answer  to  this  to  say  that  the  return  was  made 
by  the  officers,  and  not  by  the  stodcholders. 
The  officers  were  the  duly-constituted  agents 
or  representatives  of  the  latter,  and  their  act 
was  the  act  of  the  corporation  itself.  The  re- 
turn was  made  in  pursuance  of  the  act  of  as- 
sembly, and  was  the  official  act  of  the  corpora- 
tion. Hence  we  need  not  discuss  the  cases 
cited  as  to  the  power  of  an  agent  to  bind  his 
principal  by  his  declarations.  They  are  not 
relevant.  Wlille  its  return  does  not  conclude 
the  bridge  company  upon  the  question  of  value. 
It  is  nevertheless  competent  evidence  for  the 
consideration  of  the  Jury,  and  is,  moreover,  im- 
portant." We  do  not  think  there  is  any  force 
In  the  contention  that  all  or  none  of  the  re- 
turns should  have  been  offered  and  received. 
Each  return  is  independent  of  the  others,  and 
speaks  for  itself.  If  it  was  an  admission 
■against  Interest,  it  was  admissible  for  that  rea- 
son, and  Its  competency  would  not  be  destroyed 
«r  affected  becanse  there  were  other  returns  for 
«ther  years.  The  sixth  and  seventh  assign- 
ments are  not  sustained. 

We  do  not  consider  that  there  was  any  error 
in  the  parts  of  the  charge  complained  of  in  the 
«ightb  and  ninth  assignments.  The  clrcum- 
jstances  that  unless  the  road  was  completed  by 
March  16,  1899,  the  franchise  was  subject  to 
forfeiture  under  the  law,  certainly  was  an  ele- 
ment affecting  value.  If  the  francdiise  might  by 
nay  possibility  be  subject  to  termination  and 
forfeiture  in  so  short  a  time.  It  would  certainly 
be  much  less  valuable  than  If  it  continued  for  a 
long  period.  And  If,  in  order  to  avoid  that 
penalty,  it  was  necessary  to  double  the  length 
of  the  road  by  additional  construction  to  that 
-ext^t,  most  certainly  that  obligation  would  be 
of  very  great  consequence  in  determining  Uk 
present  value  of  the  francliise,  and  consequently 
of  the  property.  If  the  btisiness  of  the  road 
was  profitable  and  prosperous,  it  would  proba- 
bly enhance  the  value  of  the  property;  but,  tf 
the  contrary  was  true,  it  would  simply  increase 
the  burdens  of  the  company,  and  might  se- 


riously impair  the  marketable  value  of  the  prop- 
erty. The  assignments  are  not  sustained. 
Judgment  affirmed. 


FREEDMAN  v.  PROVIDENCE-WASHING- 
TON INS.  CO. 
(Supreme  Court  of  Pennsylvania.    July  15, 
1897.) 
iMSCKANca — False  Rbfhbsektatioxs. 
Where  one  procuring  insurance  for  plaintiff, 
as  her  agent,  falsely  represents  that  she  is  a  boai- 
neas  man,  it  avoids  the  policy. 

Appeal  from  court  of  common  pleas,  Brad- 
ford county. 

Action  by  R.  Freedman  against  the  Provi- 
dence-Washington Insurance  Company.  From 
an  order  directing  Judgment  for  defendant, 
plahitlff  appeals.     Affirmed. 

For  opinion  on  former  appeal,  see  34  Atl. 
730. 

The  following  is  the  charge  of  the  court: 
"The  action  which  you  have  sworn  to  try  is 
an  action  of  assumpsit  brought  by  R.  Freed- 
man against  the  Providence- Washington  In- 
surance Company  of  Providence,  R.  I.  It  is 
founded  upon  an  insurance  policy  issued  by 
the  Providence-Washington  Insurance  Com- 
pany to  R.  Freedman  upon  his  stock  of  goods 
in  his  store  situated  at  Laceyville.  The  evi- 
dence in  tills  case  as  to  the  procuring  of  the 
insurance  policy  at  the  time  it  was  procured, 
and  the  representation  upon  which  It  was 
procured  from  the  company  by  its  agent,  is  en- 
tirely uncontradicted,  and  therefore  it  is  for 
the  court  to  say  to  you  that  the  evidence  estat>- 
llsbes  the  fact  that  when  this  insurance  policy 
was  procured  from  the  Providence- Washing- 
ton Insurance  Company  It  was  procured  upon 
the  representation  tliat  B.  Freedman  was  a 
man  living  In  the  borough  of  Athens,  and  do- 
ing business  there,  when  the  fact  Is  that  R. 
Freedman  was  a  married  woman.  We  say 
to  you  that  this  is  such  a  fraud  as  vitiates  this 
policy,  and  that  your  verdict  must  therefore 
be  for  the  defendant,  and  we  therefore  direct 
you  to  render  a  verdict  In  favor  of  the  defend- 
ant" 

Wm.  Maxwell,  I.  N.  Evans,  and  H.  F.  May- 
nard,  for  appellant.  E.  Overton,  I.  McPher- 
son,  and  E.  J.  Angle,  for  appellee. 

MITCHELL,  J.  The  learned  Judge  below 
directed  a  verdict  for  defendant  on  the  ground 
that  the  misrepresentation  upon  which  the 
policy  was  procured  was  a  fraud  which  avoid- 
ed the  contract.  In  this  he  followed  the  law 
as  settled  in  Freedman  v.  Association,  168  Pa. 
St.  249,  32  Atl.  39.  The  fact  of  such  misrep- 
resentation is  undisputed,  though  as  to  wheth- 
er. Sturdivant  knew  It  was  mitrue  at  the  time 
he  made  it  the  evidence  is  conflicting.  The 
correctness  of  the  instruction,  therefore,  de- 
pends on  the  relation  of  Sturdivant  to  the 
parties.  If  he  was  the  agent  of  defendant, 
then  there  was  a  question  for  the  jury  whetli- 
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er  he  had  been  Informed,  or  had  notice,  that 
R.  Freedman  was  a  married  woman.  But  if 
he  was  the  agent  of  plaintiff,  then  his  knowl- 
edge was  immaterial.  The  plaintiff  cannot 
avoid  the  responsibility  of  a  misrepresentation 
by  her  own  agent,  whether  made  Imowlngly 
or  not.  An  examination  of  the  evidence  shows 
that  the  learned  judge  was  clearly  right  In 
holding  Sturdivant  to  be  the  plaintiff's  agent. 
His  own  testimony,  which  Is  uncontradicted 
on  this  point,  shows  that  Sturdivant  was  an 
insurance  broker,  having  no  special  relation 
to  the  defendant  company,  but  occasionally 
taking  out  policies  in  it  through  its  regular 
agent,  for  his  customers,  when  he  could  not  or 
did  not  wish  to  place  tbeir  risks  In  the  other 
companies  which  he  personally  represented. 
He  was  not  at  the  time  ho  procured  this  In- 
surance, and  had  never  been,  an  agent  for 
the  defendant,  nor  was  he  acting  on  this  occa- 
sion in  behalf  or  at  the  suggestion  of  the  reg- 
ular agent,  Darte.  On  the  contrary,  in  so- 
liciting this  Insurance  he  was  pursuing  his 
own  bu.«i!ness  as  a  broker,  and,  as  he  says, 
using  his  own  Judgment  where  to  place  the 
insurance  his  customers  autliorfzcd  him  to 
pi-ocure  for  them.  The  ease  is  clearly  in  line 
with  PottsvIIle  Mut.  Fire  Ins.  Co.  v.  Mlnne- 
qua  Springs  Imp.  Co.,  100  Pa.  St.  137.  It  is 
argued  by  appellant  that  the  Judge,  In  taking 
the  case  away  from  the  Jury,  overlooked  the 
decision  of  this  court  when  the  case  was  here 
before.  175  Pa.  St  350.  34  Atl.  730.  But 
what  was  said  there.  In  regard  to  the  knowl- 
e<lge  of  defendant  that  the  Insured  was  a 
married  woman  being  a  question  for  the  Jury, 
was  merely  narrative,  in  dlstlng\ilshlns  the 
case  from  one  of  the  same  name  In  168  Pa.  St. 
240,  32  Atl.  39,  and  was  based  on  the  evi- 
dence as  It  then  appeared  to  be.  The  opiiilm 
then  proceeds  to  the  subject  of  waiver,  and 
states  e.xplifitly  that  that  Is  the  only  question 
to  be  considered.     Judgment  affirmed. 


RIDGE  AVE.  PASS.  RY.  CO.  v.  CITY  OF 
PHILADKT-PIIIA. 

(Supreme  Court  of  Peuusylvania.     July  15, 
1897.) 

Sthbbt  Railboaps — Chaxok  or  Grade— Uamaoes 
—Liability  of  Citv. 

1.  Where  a  street-railway  coiupany  is  by  stat- 
ute granted  a  right  of  way,  with  a  provision  that, 
in  the  construction  of  Its  tracks,  it  shall  conform 
to  the  grade  of  the  street  as  established,  or  there- 
after to  be  established,  it  raniiot  rocovcr  damages 
from  the  city  for  an  impediment  to  travel  caused 
by  a  change  of  grade  made  in  the  street  by  the 
city,  and  delay  in  the  work,  where  tlie  delay  was 
not  willful  and  not  unnecessary,  apart  from  a 
mere  mistake  of  judgment  by  the  city  as  to  the 
l)est  manner  of  doing  the  work. 

2.  Where  a  street  wilway  acquires  by  statute 
a  right  of  way  over  a  certain  street,  iviih  a  provi- 
sion that  in  its  construction  it  sh.ill  conform  to 
the  grade  of  the  street,  and  purchases  from  a 
tompike  company  the  right  of  way  along  the 
turnpike,  and  the  c'ty,  by  proper  proceeding, 
changes  the  turnpike  into  a  street  of  the  city,  the 
latter  is  not  liable  for  delays  caused  by  the  change 
in  the  grade  of  the  street,  though  the  contract  pro- 


viding for  the  purdiase  of  the  right  of  way  from 
the  turnpike  company  stipolated  that,  if  the  city 
should  at  any  time  acquire  the  turnpike,  the  turn- 
pike company  should  provide  that  there  should  be 
no  interference  with  the  grade  of  the  railway,  and 
no  alteration  should  be  made  without  the  consent 
of  the  railway  company. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia connty. 

Action  by  the  Ridge  Avenue  Passenger 
Railway  Company  against  the  city  of  PhUa- 
delpbla.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

J.  Howard  Cendell   and  John  G.  Johnson. 
'  for  appellant.     John  L.  Kinsey,  City  SoL.  and 
E.  Spencer  Miller  and  James  Alcorn,  Asst. 
I  City  Sols.,  for  appellee. 

'  DEAN,  J.  This  Is  a  suit  for  damages 
aprainst  defendant  for  Illegally  permitting  ob- 
struction to  travel  on  Ridge  avenue,  a  street 
of  the  city,  for  several  years  prior  to  March 
30,  1875.  Under  act  of  assembly  of  March 
30,  1811,  the  Ridge  Avenue  Turnpike  Com- 
pany was  lncori)orated,  with  right  to  con- 
struct a  road  from  the  Intersection  of  Vine 
and  Tenth  streets  to  Perkiomen  Bridge,  in 
Montgomery  county.  This  was  done,  and  !n. 
and  for  a  considerable  distance  out  of,  the 
city  limits,  was  known  as  the  "Ridge  Road.'" 
By  the  terms  of  the  charter,  the  road  was  to 
be  macadamized  and  constructed  not  le8> 
than  40  nor  more  than  60  feet  wide,  with  a 
good  and  sufficient  snmmer  road  at  the  side 
tliereof  where  practicable,  and  the  company 
was  thereafter  forever  to  maintain  it  in  per- 
fect order  and  repair.  By  the  consolidation 
act  of  1854  the  boundaries  of  the  city  were 
extended  to  include  within  its  limits  aU 
of  the  road  up  to  the  Montgomery  county 
line,  and  on  the  city  plan  the  tumpik'^ 
was  adopted  as  a  city  street  by  the  name  of 
"Ridge  Avenue."  By  act  of  April  15,  1S."SS«. 
I  the  GIrard  College  Passenger  Railway  Com- 
i  p»ny  was  authorized  to  construct  a  railway 
I  down  Ridge  avenue  from  the  college  to 
■  Tenth  and  Ninth  streets.  By  act  of  March 
28,  1850,  the  Ridge  Avenue  &  Manaytmk 
Passenger  Railway  Company  was  authorized 
to  construct  a  railway  from  the  college,  by 
the  Ridge  avenue  and  Manayunk  turnpikes. 
to  Manayunk  and  Roxborough,  within  "«» 
'  city  limits,  with  the  proviso  that  the  pas- 
I  senger  railway  company,  before  commen- 
cing construction,  should  purchase  the  right 
I  of  way  from  the  turnpike  companies.  It 
!  was  further  provided  in  the  act  that  the  pas- 
senger railway  company,  in  construction, 
I  should  conform  to  the  grades  of  the  streets 
I  now  established  or  hereafter  to  be  establish- 
ed, and  at  their  own  expense  perpetually 
keep  the  streets  in  good  repair.  Acting 
uflder  the  supposed  authority  of  the  act  of 
Jlareh  8,  1872,  the  two  passenger  railways 
were  consolidated  under  the  name  of  the 
Ridge  Avenue  Passenger  Railway  Company. 
While  this  act  was  afterwards.  In  City  of 
Philadelphia  v.  Ridge  Ave.  Ry.  Co.,  142  Pa.  St 
484,   21   AtL  982,   declared   unconsUtntional, 

Digitized  by  VjOOQIC 


ra.) 


RIDGE  AVE.  PASS.  BY.  CO.  v.  CITY  OF  PHILADELPHIA. 


911 


nevertheless,  without  tt,  the  consolidation 
^'as  lawful  under  previous  legislation. 
"When  the  Bldge  Avenue  &  Manayunk  Com- 
pany constructed  their  railway,  they  located 
it,  not  upon  the  middle  or  macadamized  part 
of  the  tumpilce,  but  upon  the  summer  road 
at  the  side;  and,  in  obedience  to  the  injunc- 
tions of  the  act  under  which  the  company 
was  incorporated,  it  purchased  from  the 
turnpike  company  the  right  of  way  for  the 
sum  of  fifteen  thousand  dollars;  and  by 
another  agreement,  of  same  date,  it  was  stlp- 
uhited  that,  if  the  city  should  at  any  time 
purchase  the  turnpike,  the  turnpike  com- 
pany would  provide  in  some  manner  that 
there  should  be  no  interference  with  the 
grade  of  the  railway  company,  and  no  alter- 
ation of  the  same,  without  the  consent  of 
tlie  railway  company,  and,  further,  that  the 
railway  company  should  not  have  Imposed 
upon  it  the  obligation  of  keeping  the  strieet 
in  repair.  Subsequently  to  this  agreement, 
the  city,  at  different  times,  but  before  1870, 
by  proceedings  in  the  quarter  sessions,  ac- 
qi'ired  the  whole  of  the  turnpike  within  the 
city  limits.  By  resolution  of  councils, 
March  26,  1870,  the  city  decided  to  grade 
Ridge  avenue  from  Columbia  avenue  to 
Dauphin  street,  and  coutniets  were  entered 
into  on  July  13tli  and  IStii  following,  witli 
I  "a  trick  McEntee,  to  do  the  work  according 
to  the  specifications  of  an  ordinance  there- 
tofore passed,  and  to  complete  the  work 
wltliln  six  mouths  after  notice  to  begin  from 
the  chief  commissioner  of  highways.  If  not 
so  completed,  the  commissiouc-r  was  author- 
ized to  annul  the  contract  at  throe  days'  no- 
tice, but  no  work  was  to  be  done  botween  the 
1st  days  of  December  and  April.  The  work 
was  not  completed  by  McEntee,  and  from  May, 
1872,  to  October,  1873,  five  other  con- 
tracts were  made  with  other  contractors  for 
Itarts  of  the  work,— some  of  it  tietween  Co- 
lumbia avenue  and  Dauphin  sti'cet,  covered 
by  the  McEntee  contract,  and  other  parts 
extending  the  entire  length  of  the  avenue, 
about  four  miles,  to  Wissahickon  creek. 
Some  of  the  contracts  were  for  paving  the 
Kidewalks;  others,  for  grading  the  bed  of 
tlie  street;  and  the  work,  from  date  of  com- 
mencement to  finish,  ■covered  a  period  of 
four  years.  During  this  time  the  plaintiff's 
business,  as  a  carrier  of  passengers,  was 
seriously  interrupted,  not  only  by  the  work- 
men of  the  city  contractors  in  passing  and 
repassing  with  carts  across  the  roadbed,  but 
also  by  the  frequent  temporary  changes  of 
rails  to  facilitate  excavation,  and  the  ob- 
struction of  public  travel  by  vehicles  on  the 
roadway.  It  made '  complaint  several  times 
to  the  city  authorities  of  undue  delay  by 
the  contractors,  and  unnecessary  impedi- 
ments to  travel  on  the  railway.  For  the 
damages  thus  occasioned,  this  suit  was 
brought  against  the  city,  which  denied  any 
liability  to  plaintiffs.  In  the  suit  as  original- 
ly brought,  the  contractors  were  joined  as 
defendants;    but,  after  pending  four  years, 


their  names  were  stricken  off,  leaving  the 
city  the  sole  defendant.  By  agreement  of 
the  parties,  on  March  16,  1880,  Samuel  C. 
Perkins,  Enq.,  was  appointed  refei-ee,  under 
the  act  of  May  14,  1874,  to  hear  the  evidence, 
find  the  facts,  and  report  his  conclusions  of 
law.  He  had  many  meetings,  and  on  25th 
May,  1895,  15  years  after  his  appointment, 
filed  his  report,  in  which  he  determines  that 
the  city  is  not  answerable  for  the  damages 
sustained  by  plaintiff.  Exceptions  filed  to 
the  report  were  dismissed  by  the  court  below, 
and  Judgment  entered  for  defendant.  From 
that,  plaintiff  appeals,  preferring  22  asslgu- 
nicHts  of  error,  which  may  be  grouped  into 
two  classes;  those  complaining  of  eri-or  in 
findings  of  fact,  and  those  of  error  as  to  con- 
clusions of  law:  (1)  The  referee  does  find 
that  plaintiff  was  inconvenienced  by  the  de- 
tention of  its  cars,  was  obliged  to  rim  fewer 
cars,  its  rolling  stock  and  horses  were  in- 
jured, the  passenger  trafiic  and  receipts  fell 
off,  and  that  plaintiff  suffered  serious  dam- 
age. But  (2)  he  finds  ."there  was  not,  In 
the  course  of  the  perfoi-mance  of  the  work 
under  the  contracts,  any  willful,  malicious, 
and  intentional  delay  in  the  construction  of 
the  work,  or  obstruction  in  the  operation  of 
the  railway,  or  in  the  traffic  and  travel  there- 
over." (3)  He  finds  that  the  damage  resulting 
to  plaintiff  was  consequent  upon  the  change  of 
gi-ade. 

Putting  aside  the  question  as  to  the  extent 
of  the  city's  answerability  for  the  conduct  of 
indei)endcnt  conti-actors,  and  assuming  for  tlie 
present  that  it  must  respond  in  damages  for 
them,  nevertheless  it  seems  to  us,  under  the 
evidence,  as  well  as  under  the  referee's  find- 
ing of  fact,  that  the  plaintiff  cannot  recover. 
There  was  some  evidence  tending  to  show  un- 
neeossai-y  delay  in  the  work,  but,  on  the  other 
side,  the  weight  of  it  tended  to  show  nothing 
more,  in  tiie  most  unfavorable  view,  than  an 
error  of  judgment.  It  is  indisputable  that 
the  grade  adopted  by  the  city  could  not,  from 
its  very  nature,  have  been  constnicted  on  the 
ground,  without  more  or  less  interruption  to 
travel  on  the  street,  both  by  vehicle  and  rail- 
way. The  length  of  street  affected  by  the 
change  was  four  miles.  To  have  put  at  work 
a  sufficient  force  of  men,  animals,  and  ma- 
chinery to  accomplish  the  change  in  the  sliort- 
est  possible  time  would  for  that  time  have 
stopped  all  travel  for  the  whole  length  of  the 
avenue.  To  avoid  this  total  interruption  for 
this  distance,  the  city  authorities  contracted 
for  the  work  by  nine  contracts,  in  sections. 
In  1870  the  work  between  Columbia  avenue 
and   Dauphin   street  was  contracted  fo'r;    In 

1872,  the  paving  from  Dauphin  to  Huntingdon 
street;  in  January,  1873,  the  grading  of  the 
avenue  between  the  same  points;    in  April, 

1873,  tlie  paving  between  Allegheny  avenue 
and  Wissahickon  creek;  In  June,  1873,  the 
grading  of  the  street  between  same  points; 
and  so  down  to  25th  October,  1873,  the  date 
of  the  last  contract.  While  by  this  method 
there  was  partial  obstruction  all  these  years  at 
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one  or  more  points,  there  was  not  a  total  stop- 
page of  the  travel  the  whole  distance  at  any 
one  time.  As  testified  by  Mr.  Jones,  president 
of  the  railway  company,  "the  whole  road, 
from  end  to  end,  was  not  Impassable,  bnt  just 
such  sections  as  were  being  worked  upon." 
It  Is  not  demonstrated  to  a  certainty,  by  the 
event,  that  the  method  adopted  was  not  the 
best  When  the  improvement  was  determined 
on,  the  problem  presented  was,  is  it  better  to 
al!»oIutely  exclude  the  public  from  the  avenue, 
Including  the  passenger  railway,  for  one  year, 
and  put  sufficient  force  on  to  complete  the 
work  in  that  time?  Or  should  it  be  done  In 
sections,  one  piece  at  a  time,  leaving  the  av- 
enue open  Its  whole  length,  but  the  public 
more  or  less  inconvenienced  at  some  point  for 
four  years?  That  is,  by  way  of  illustration, 
two  thousand  men  could  have  graded  the 
four  miles  In  one  year,  if  public  travel  had 
been  wholly  stopped;  five  hundred  men  could 
do  the  worii  in  four  years,  with  travel  only 
seriously  Inconvenienced.  The  city  adopted 
the  second  method.*  That  may  have  been  a 
mlstalie,  but.  If  It  were,— which  is  doubtful,— 
the  dty  Is  not  answerable  for  a  mere  mlstalce 
of  Judgment.  In  conducting  the  woric,  the 
cl^  kept  policemen  on  the  ground,  to  direct 
the  public  and  facilitate  travel  as  much  as 
possible;  but  necessarily  the  interruption  and 
delays  to  both  travelers  and  contractors,  by 
traveling  and  working  on  the  same  street, 
were  annoying,  and  sometimes  exasperating  to 
both,  but  that  was  a  consequence  of  the  meth- 
od adopted,  and  not  of  negligence.  In  view 
of  all  the  evidence,  the  referee  was  warranted 
In  finding  that  there  was  no  intentional  delay 
or  neglect  In  the  prosecution  of  the  work  un- 
der the  method  adopted.  And  the  finding  of 
fact  by  the  referee  is  as  conclusive  upon  a 
c-ourt  of  error  as  the  verdict  of  a  Jury.  City 
of  Philadelphia  v.  Unnard,  97  Pa.  St.  242. 

Taking  the  facts  to  be  as  found  by  the  ref- 
«ree,  are  his  conclusions  of  law  sustained? 
The  railway  company  was  only  an  artificial 
lierson  using  the  street  In  common  with  nat- 
ural persons.  Whatever  rights  It  may  pos- 
.sess  In  the  use  of  the  street,  by  reason  of  Its 
construction  and  purpose,  distinct  from  those 
of  the  general  public,  it  has  no  peculiar  or 
special  exemption  from  the  Interruption  and 
damage  necessarily  resulting  from  municipal 
Improvements.  It  occupied  the  highway  by 
grant  from  the  commonwealth,  with  the  writ- 
ten consent  of  the  turnpike  company.  This 
very  grant.  Instead  of  exempting,  specially  en- 
Joined  conformity  to  the  grade  of  the  street 
now .  established,  or  hereafter  to  be  by  law 
established.  Afterwards,  the  turnpike,  by 
proper  proceedings,  became  a  city  street.  The 
city  did  not  take  It  subject  to  indefinite  liens 
or  contracts  made  by  the  turnpike  company 
la  favor  of  other  corporations.  Xi  took  the 
subject,  the  Incorporeal  hereditament.  If 
thereby  any  Injury  resulted  to  the  railway 
c-ompany.  It  must  seek  reimbursement  from 
the  damages  paid  for  the  taking,  or  must  bare 


recourse  to  the  contracting  party  on  Its  cove- 
nant The  municipality,  under  Ita  right,  has 
taken  all  tbore  was  In  the  turnpike  company 
to  take.  The  very  purpose  of  the  taking,  and 
the  reason  for  granting  the  antborfty  to  take 
the  turnpike,  is  that,  for  the  good  of  the  gen- 
eral public.  It  may  be  subjected  to  fun  munic- 
ipal control  under  the  mimlcipal  laws.  What 
would  be  the  right  of  plaintiff  in  its  iMvaent 
location  if  the  street  were  vacated  by  the  city, 
it  Is  not  necessary  to  Inquire,  tar  the  question 
Is  not  before  us;  bnt  the  authority  of  the 
dty  to  establish  or  change  the  grade  of  its 
street,  which  once  had  been  the  bed  of  a 
turnpike,  without  regard  to  the  contracts  of 
the  company  with  third  parties,  antedating  the 
lawful  acquisition  by  the  dty  of  the  street,  Sa 
undoubted.  The  plaintiff,  when  It  made  Its 
contract  with  the  turnpike  company,  knew 
the  dty  might  by  law  take  posaesaioo  of 
the  roadbed,  and  adopt  It  as  one  of  Its  streets; 
and  that  tlien  the  city  might  change  or  alter 
the  grade,  and  that  the  railway  company,  aa 
one  of  the  public,  must  submit  without  com- 
pensation, to  the  inconvenience  and  damage 
from  interruption  of  travel  Inddent  to  the  im- 
provement, it  also  Icnew. 

It  is  alleged  further  that  the  change  of  grade 
was  unlawful  because  of  failure  to  have  con- 
firmed a  revised  idan  of  the  grade.  While  this 
point  seems  to  have  been  made  before  the 
referee,  he  barely  mentions  It  In  his  report 
without  a  spedflc  finding.  Ndther  appellant 
nor  appellee  has  pointed  out  to  us  the  evi- 
dence on  which  the  one  avers  and  the  other 
denies  It  The  referee  does  find,  however, 
that  the  contracts  for  grading  Ridge  arorne 
from  Columbia  avenue  to  Dauphin  street  were, 
by  authority  of  resolution  of  oonnclls  of  Mazdi 

26,  1870,  to  accord  with  tlie  established  grade, 
and  that  the  work  should  be  done  as  spedfied 
In  accordance  with  ordinance  approved  March 

27,  1868.  And  so  In  evay  contract  for  grad- 
ing; each  purports  to  be  authorteed  by  a  reso- 
lution of  councils,  the  grading  to  be  done  In 
accordance  with  an  established  dty  grade 
We  will  not  now  assnme,  In 'absence  of  fall 
proof,  after  a  trial  on  the  merits,  that  this 
Irregularity,  If  It  exists.  Is  of  such  gravity  as 
to  render  defendant  a  trespasser  in  Improving 
its  own  streets. 

We  are  clear,  the  city  bad  authority  to  grade 
and  Improve  this  street  In  doing  this.  It 
had  the  right  to  adopt  such  method  of  allot- 
ting and  cairying  on  the  work  as  to  it  seemed 
best.  For  the  damage  resulting  to  the  pobilc 
because  of  the  necessary  Interruption  to  travel 
during  the  progress  of  the  work,  under  the 
plans  adopted,  it  Is  not  answerable  to  one  of 
the  public,  unless  the  complainant  shows  a 
damage  different  in  kind,  and  peculiar  to  him- 
self. The  damage  here  shown  by  plaintiff. 
though  probably  greater  In  amoimt  than  that 
sustained  by  any  other  person,  Is  of  the  same 
kind  as  suffered  by  the  general  pnbUc  vaia^ 
the  street.  All  assignments  of  error  are  orec 
ruled,  and  the  Judgment  la  affirmed. 
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KULP  T.  MARCH. 

(SapKine  Court  of  FbD]M;rl'7>u>iii<     Jul?  i^i 
1897.) 

GlFTB— D«LIT«RT. 

Shortly  before  his  death,  the  donor  said  to 
his  nife'g  brother,  in  the  presence  of  his  wife,  that 
he  hnd  transferred  his  life  insurance  to  the  wife; 
Mint  the  policies  were  in  his  safe;  and  that,  as 
soon  as  possible  after  his  death,  the  brother  should 
get  the  insurance  money  for  the  wife.  After  the 
donor's  death  the  brother  found  in  the  donor's 
olficc  safe  an  absolute  assignment  of  the  policies 
to  his  wife,  inclosed  with  the  policies  in  an  en- 
velope bearing  her  name.  HM,  that  the  question 
of  delivery  was  for-the  jury. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county. 

Action  by  T.  Jefferson  March,  executor  of 
Henry  G.  Kulp,  deceased,  against  the  Penn 
Mutual  IJfe  Insurance  Company,  to  recover 
on  a  policy.  Defendant  was  discharged  on 
depositing  the  fund  in  court,  and  Aida  E.  B. 
Kulp,  claimant.  Interpleaded  as  plaintiff 
against  said  March  as  defendant.  Judg- 
ment on  a  verdict  directed  for  defendant 
March,  at  the  close  of  plaintiff's  evidence, 
and  plaintiff  appeals.     Reversed. 

Henry  M.  Brownback,  Montgomery  Evans, 
and  N.  H.  I^rzelere,  for  appellant.  Frank- 
lin March,  J.  H.  Maxwell,  and  Miller  D. 
Evans,  for  appellee. 

GREEN,  J.  In  considering  the  question  at 
issue  in  this  case  It  must  be  carefully  borne 
in  mind  that  the  decease^  Henry  G.  Kulp, 
had  formally  executed  a  regular  assignment 
In  writing  and  under  seal  to  his  wife,  the 
plaintiff,  of  all  the  policies  of  life  insurance 
involved  in  tlie  present  contention.  It  was 
a  perfect  Instrumeut,  aitd  carried  all  his  in- 
terest In  the  policies,  naming  each  one  of  them 
by  a  full  description,  and  it  was  regularly 
signed  and  sealed,  and  subscribed  by  an  at- 
testing witness.  In  Its  terms  it  was  an  ab- 
solute assignment  and  transfer,  without  any 
qualification  or  condition  whatever.  It  '^as 
expre.ssed  in  the  present  tense,  and  was  as 
efficacious  to  pass  the  whole  title  of  the  as- 
signor as  any  deed  in  fee  simple  for  real  es- 
tate could  possibly  be.  There  is  not  a  soll- 
tary  question  as  to  its  legal  efficacy  except 
the  question  of  delivery,  and  that  question 
only  arises  in  view  of  its  character  as  a  gift. 
But.  In  Its  aspect  as  a  gift,  it  has  certain  at- 
tending circumstances  and  surroundings, 
which  tend  greatly  to  narrow  the  limits  of 
tl-.e  Inquiry,  and  to  give  It  a  special  character 
not  usually  Incident  In  this  class  of  cases. 
For  instance.  It  Is  not  the  case  of  a  parol  gift 
of  a  chattel,  or  of  a  security,  where  there 
can  be  no  pretense  of  the  passage  of  the 
title  unless  the  thing  given  Is  actually  pro- 
duced and  handed  over  to  the  donee.  In  all 
that  class  of  cases,  and  they  are  by  far  the 
most  numerous,  the  corporal  tradition  of  the 
gift  is  the  very  essence  and  foundation  of  the 
title.  It  Is  that  alone  which  passes  the  title, 
and  hence  It  must  exist  or  no  title  passes. 
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But  here  there  Is  no  question  as  to  the  Intent 
of  tlie  donor  to  transfer  aU  the  title  he  has  to 
the  donee,  and  no  evidence  is  required  on  that 
subject.  He  has  actually  done  so  in  the  most 
efficient  manner  possible.  In  all  such  cases 
the  question  of  delivery  is  of  far  less  signifi- 
cance and  importance  than  it  is  In  all  the 
cases  where  the  physical  delivery  la  the 
means  of  transmutation  of  the  title.  There 
the  physical  delivery  must  actually  take  place 
or  there  is  no  change  of  title.  But  where  the 
title  has  been  actually  conveyed  by  a  solemn 
instrument  of  writing,  duly  executed  and  , 
sealed,  the  question  Is  rather  as  to  the  de-  ' 
livery  of  the  Instrumeut  than  the  delivery  o£ 
the  substance  of  the  gift;  and,  as  is  well 
known  to  the  profession,  the  delivery  of  the 
Instrument  presents  a  very  different  question 
from  the  delivery  of  the  subject-matter  of  the 
Instrument.  It  is  largely  a  question  of  intent. 
It  may  be  accomplished  without  the  instru- 
ment being  handed  to  the  grantee  at  all.  It 
may  be  left  with  other  persons  or  at  a  certain 
place,  and  Its  proof  may  be  established  by 
the  verbal  declarations  of  the  grantor.  In 
tlie  case  of  a  deed  for  land,  if  it  be  placed  on 
record  by  the  grantor,  that  alone  is  sufficient 
evidence  of  delivery,  though  the  deed  itself 
was  never  handed  to  the  grantee.  Then,  too. 
It  is  a  question  in  this  case  of  a  delivery  by 
a  husband  to  a  wife.  It  Is  well  settled  that 
the  possession  by  the  husband  of  his  wife's 
deeds  and  securities  is  regarded  by  the  law 
as  consistent  with  a  possession  In  her,  and 
very  slight  evidence  of  such  a.  possession  is 
sufficient  to  vest  her  title.  Some  of  the  au- 
thorities illustrating  the  foregoing  stat^nents 
are  as  follows: 

In  Jacques  v.  Fourthman,  137  Pa.  St  428, 
20  Atl.  S02,  we  held  that  when  the  plaintiff 
claimed  property  in  notes  as  a  gift  from  her 
deceased  brother,  and  proved  lier  possession 
of  them  immediately  after  his  death,  with 
evidence  of  acts  and  declarations  of  the  de- 
ceased in  his  lifetime,  and  other  circumstan- 
ces, apprc^riate  to  a  gift  of  them,  as  alleged. 
It  was  error  to  refuse  to  submit  the  question 
of  fact  as  to  the  delivery  to  the  determina- 
tion of  the  Jury.  In  this  case  there  was  no 
assignment  of  the  notes  to  the  plaintiff,  and 
there  was  no  proof  of  their  actual  delivery. 
But  there  was  some  proof  that  they  were  at 
least  in  the  custody  of  the  plaintiff,  and  cer- 
tain declarations  of  the  deceased  relating  to 
them  we  held  to  be  sufficient  to  carry  the 
question  of  delivery  to  the  Jury.  We  said: 
"What  did  the  decedent  mean  when  he  said. 
'Julia,  where  are  those  notes  I  gave  you?' 
Did  he  mean  that  he  had  given  them  to  the 
plaintiff?  Certainly  the  court  cannot  say,  as 
a  matter  of  law,  that  he  did  not.  The  word 
used  was  entirely  appropriate  to  express  the 
fact  of  the  gift.  The  actual  meaning  of  the 
declarant  must  be  determined  by  the  Jury, 
and,  If  they  decided  that  a  gift  was  meant, 
could  they  not  lawfully  do  so?  Would  such 
a  meaning  be  an  absolute  illegitimate  infer- 
ence?   We  cannot  say  so." 
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In  Reese  v.  Reeee,  157  r«.  St.  200,  27  Atl. 
703,  we  held  that  the  transfer  of  a  Judgment 
by  a  husband  to  a  wife  at  a  tJme  when  the 
husband  is  out  of  debt  is  a  valid  gift.  The 
consideration  of  natural  lore  and  aftectloa 
will  sustain  it,  althougli  no  money  is  paid  for 
It.  We  held,  also,  that  the  subseqiient  dec- 
larations and  misrepresentations  made  by  the 
husband,  in  order  to  procure  goods,  would 
not  affect  the  wife's  title  if  she  was  not  a 
party  to  them. 

In  Re  Livingood's  Estate,  107  Pa.  St.  101,  31 
Atl.  550,  the  decedent  gave  to  liis  wife  a  mort- 
gage and  judgment  bond  which  he  held  against 
his  brother,  directing  her  to  deliver  them  to 
the  brother.  The  securities  were  delivered  to 
the  brother,  who  returned  them  to  decedent's 
wife,  with  a  request  that  she  should  keep  them 
for  him.  They  were  then  placed  In  a  box  in 
whidb  decedent  iiept  his  securities.  Decedent 
repeatedly  declared  it  to  be  his  intention  to 
forgive  the  debts  for  which  they  were  given, 
and,  in  a  paper  requesting  his  brother  to  make 
oath  to  a  tax  return,  stated  that  the  judgment 
and  mortgage  against  liis  brother  were  satisfied. 
Held,  that  the  evidence  was  sufficient  to  sus- 
tain a  finding  that  these  debts  had  been  for- 
given by  the  decedent.  There  was  no  asslgn- 
mesat  or  transfer  of  the  securities,  and  after  the 
death  of  the  decedent  they  were  found  hi  his 
own  box,  and  among  his  other  securities.  Yet 
we  held  the  parol  testhnony  suflicient  to  sus- 
tain the  gift 

In  Gish  V.  Brown,  171  Pa.  St.  479,  33  Atl. 
60,  we  decided  that  where  a  father  delivered 
a  deed  to  a  third  person  with  absolute  direc- 
tion to  hold  tmtil  his  death,  and  then  deliver 
it  to  his  son,  who  was  the  grantee  in  the  deed, 
a  delivery  to  the  son  after  the  grantor's  deatli, 
by  the  custodian  of  the  deed,  pa.ssed  a  good 
title  to  the  son.  By  the  verbal  testimony  it 
appeared  that  the  grantor  i)ut  the  deed  and 
a  bond  from  the  grantee  to  him  for  $15,000, 
and  another  agreement  between  the  father  and 
son,  into  an  envelope,  which  he  sealed,  and 
then  delivered  It  to  the  third  person,  saying: 
"I  will  make  a  deed  for  the  place  to  Henry." 
"I  will  give  this  to  you  [Rutt]  to  hold."  He 
said,  also,  that  the  farm  should  be  Henry's, 
and  after  he  handed  the  papers  to  Rutt  he 
said,  "Now,  the  farm  is  gone;"  and  Instructed 
Rutt  to  hold  the  papers  until  after  his  death, 
and  then  to  give  them  to  his  son  Henry.  The 
court  below  left  the  question  of  delivery  to 
the  jury,  and  we  sustained  the  court  in  so 
doing. 

In  Wagoner's  Estate,  174  Pa.  St  558,  34  Atl. 
114,  the  facts  were  that  a  niece  kept  house 
for  her  uncle  during  the  last  15  years  of  bis 
life.  She  did  the  household  work,  took  care 
of  cows,  and  worked  in  the  garden.  About  18 
months  before  the  uncle's  death  he  called  on 
a  Justice  of  the  peace,  and  executed  a  bond  in 
favor  of  his  niece  in  the  sum  of  ?2,000,  pnj-able 
to  her  alMolutely  in  one  year,  with  interest  at 
the  rate  of  6  per  cent,  with  a  warrant  of  at- 
torney appended.  The  bond  was  handed  to  the 
justice  to  be  kept  by  him  and  delivered  to  the 


niece  after  the  uncle's  death.  Some  time  after 
the  bond  had  heen  deposited  with  the  justice 
the  uncle  told  his  niece  that  there  was  a  bond 
of  $2,000  at  the  squire's,  and  that  she  was  to 
leave  it  there  as  long  as  be  lived,  and  at  his 
death  she  was  to  go  and  get  it  A  few  days 
after  the  uncle's  death  the  niece  called  for  the 
bond,  and  the  justice  gave  it  to  her.  "We  sus- 
tained the  bond  as  a  gift  and  held  there  was  a 
sufficient  delivery  to  execute  the  gift  to  the 
niece,  and  that  the  contingency  that  the  gift 
was  not  to  take  effect  except  In  case  of  the 
survivorship  of  the  niece  did  not  render  it 
void. 

In  Malone's  Estate,  8  Wkly.  Notes  Cas. 
179,  the  instrument  hi  question  was  a  life  in- 
surance policy  which  was  made  in  the  name  of 
the  husband  before  marriage,  but  was  claim^l 
by  the  wife  after  the  husband's  death.  There 
was  no  assignment  of  the  policy  to  the  wife, 
but  there  was  proof  of  declarations  of  the 
husband  that  he  had  given  the  policy  to  his 
wife.  It  was  fotmd  after  his  death  in  tlie  safe 
of  the  firm  of  which  he  was  a  member,  ai^ 
he  liad  represoited  to  his  creditors  tbat  be 
owned  the  policy.  The  court  below  said:  "Tbe 
delivery  may  be  proved  by  the  declaration  of 
the  donor,  just  as  the  gift  itself  may  be;  and 
when  the  donor  declares  that  he  had  g^ven  it 
at  a  previous  time,  and  that  the  donee  had 
then  become  the  owner,  it  is  implied  tbat  de- 
livery, and,  Indeed,  every  othCT  formality  nec- 
essary to  create  a  complete  gift  had  taken 
place.  The  law  always  presumes  Imowledge 
of  its  requirements."  This  case  was  affirmed 
by  this  court  in  38  Leg.  Int  303,  not  rei>onel 
in  state  Reports. 

In  Osterhout's  Estate,  148  Pa.  St  223,  23 
Atl.  1060,  the  court  below  cliarged  as  follows: 
"It  is  contended  here  on  the  part  of  the  coun^ 
for  the  plaintiff  that  a  gift  cannot  be  proven 
by  the  declarations  of  a  donor  made  at  a  time 
different  from  that  when  It  Is  claimed  tliat 
the  gift  was  made,  bat  we  say  to  you  tiiat  a 
gift  may  be  proven  by  the  declarations  of  the 
donor;  and  If  you  believe  that  Mr.  Osterhoiit 
said  to  B.  T.  Handrlck  that  he  had  given 
these  bonds  to  Eugene  Handrlck,  and  you  erv^l- 
it  that  testhnony,  you  may  find  from  his  dec- 
laration that  he  had  at  some  time  previous 
given  these  bonds  to  Eugene  S.  Handrlck,  the 
defendant."  This  court  held,  on  appeal,  that 
the  evidence  was  for  the  jury. 

In  Sourwine  v.  Claypool,  138  Pa.  St  126.  S"? 
Atl.  840,  a  daughter  claimed  that  a  certain 
sum  of  $400,  which  had  been  contributed  br 
her  father  to  her  husband  in  the  purcliase  of 
some  land  by  the  latter,  and  which  was  sul>- 
sequently  sold  by  the  sheriff  and  purchased  by 
the  father,  had  been  advanced  originally  by 
him  as  a  gift  to  her.  The  evidence  In  support 
of  the  claim  c<mslsted  of  declarations  by  the 
father,  made  to  strangers,  of  his  having  given 
this  money  to  his  daughter.  The  verdict  wa> 
in  her  favor,  and  the  defendant  claimed  tliat 
the  admissions  of  the  donor  were  not  sufficient 
evidence  to  prove  the  gift.  Clark,  J.,  deliver- 
ing the  opinion  of  this  court,  said:    "This  i> 
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not  a  case  where  the  plaintiff  seeks  to  estab- 
lish a  parol  gift  or  sale  of  land,  and  the  de- 
liberate admissions  of  the  decedent.  If  they 
are  sufficiently  clear,  full,  and  precise,  and  re- 
late to  existing  facts,  and  not  to  a  mere  inten- 
tion, are  competent  to  establish  the  fact." 

In  view  of  the  provisions  of  the  act  of  April 
15,  18C8  (P.  L.  103),  in  relation  to  Ufe  insur- 
ance policies  assigned  by  husbands  to  their 
-wives,  It  may  well  be  contended  that  the  pol- 
icy of  our  law  favors  such  transactions,  even 
where  the  rights  of  creditors  may  be  affected. 
The  words  of  the  act  are  as  follows:  "AH 
policies  of  Ufe  Insurance  or  annuities  upon  the 
life  of  any  person  which  may  hei^eafter  mar 
ture,  and  which  have  been  or  shall  be  taken 
for  the  benefit  of,  or  bona  fide  assigned  to,  the 
wife  or  children  or  any  relative  dependent 
upon  such  person,  shall  be  vested  In  such  wife 
or  children  or  other  relative  fuU  and  clear 
from  all  claims  of  the  creditors  of  such  per- 
son." The  assignment  of  the  policy  in  such 
a  case  Is  alone  sufficient  to  vest  the  title  in 
the  wife,  even  aa  against  creditors,  if  it  is 
bona  fide.  As  there  is  not  the  least  question 
as  to  the  bona  fides  of  the  assignment  in  this 
case,  that  requirement  of  the  act  is  fully  com- 
plied with.  In  regard  to  the  possession  of 
the  papers,  we  said  in  Turner  v.  Warren,  190 
Pa.  St  343,  28  Atl.  782:  "That  a  husband 
shonld  place  bis  wife's  papers  in  his  safe,  and 
that  they  should  remain  there  until  his  death, 
needs  no  explanation,  for  it  Is  entirely  free 
from  suspicion  or  doubt  As  between  stran-. 
gers,  it  would  be  Improbable  that  the  grantee 
in  a  deed  would  permit  it,  after  delivery,  to 
remain  in  the  possession  of  the  grantor.  It 
is  not  so,  however,  where  the  grantee  is  the 
wife  of  the  grantor,  and  he  has  a  safe  for  the 
keeping  of  valuable  papers.  Care  would  in 
such  case  prompt  the  wife  to  de{>oslt  the  deed 
in  her  husband's  safe."  In  Thornton  on  Gifts 
(section  169)  the  author  says:  "The  relation 
of  husband  to  wife  is  so  close,  and  their  every- 
day life  is  so  blended,  that  it  Is  often  difficult 
to  tell  when  the  hasbond  has  perfected  a  gift 
to  his  wife  by  delivery.  The  law  takes  cog- 
nizance of  these  relationships,  of  the  daily  con- 
tact of  such  donor  and  donee,  of  the  blending, 
as  it  w6te,  of  their  dafly  walks  and  acts,  and 
will  construe  an  act  to  amount  to  a  delivery 
where  It  often  would  not  If  the  donor  nnd 
donee  were  not  members  of  the  same  family. 
The  law  does  not  dispense  with  an  actual  or 
constructive  delivery,  but  it  accepts  the  acts 
of  the  donor,  if  a  clear  intent  to  give  is  shown, 
as  amounting  to  a  delivery,  when  it  would  not 
do  so  if  the  donor  and  donee  occupied  separate 
habitations,  and  were  not  members  of  the 
same  family."  It  was  said  In  Malone's  Es- 
tate, supra:  "If  a  valid  gift  was  made,  it  is  of 
no  importance,  as  between  husband  and  wife, 
that  the  former  subsequently  became  custo- 
dian. In  such  case  he  holds  as  trustee,  with- 
out the  right  to  devest  his  wife's  ownership." 

Bearing  in  mind  the  principles  and  distinc- 
tions heretofore  stated,  and  the  fact  that  the 
assignment  of  the  policies  is  absolute  on  its 


fkce,  and  transfers  all  the  interest  of  the  hus- 
band to  the  wife,  and  considering,  also,  that 
relation  as  between  these  parties,  let  us  review 
the  testimony  on  the  subject  of  delivery.  The 
wife  being  incompetent  to  testify  aa  to  what 
took  place  between  her  husband  and  herself, 
allowance  must  be  made  for  that  circumstance 
in  considering  the  effect  of  the  whole  of  the 
testimony.  Mr.  Heniy  M.  Brownbank,  a 
brother  of  Mrs.  Kulp,  was  examined  on  the 
trial,  and  testified  that  he  was  with  Mr.  Kulp 
on  Sunday  evening  before  he  died  on  the  Tues- 
day following,  and  had  a  conversation  with 
htm.  He  said  there  were  two  conversations, 
at  the  fliat  of  which  Dr.  M^rs,  Mrs.  Kulp,  his 
mother,  Mrs.  Brownbank,  and  tiUnself  were 
present  He  said:  "I  was  sent  for,  and  came 
over  to  his  bedroom.  He  was  lying  on  the 
bed.  I  sat  down  on  the  other  side  of  the  bed, 
and  he  said  to  me:  'Harry,  I  transferred  all 
my  life  insurance,  amounting  to  over  $32,000, 
to  Aida.  The  policies  are  in  my  safe,  with 
my  private  papers.  I  want  you  to  get  the  In- 
surance as  soon  after  my  death  as  you  can,  as 
Aida  will  need  money.'  •  •  »  After  his 
death,  in  consequence  of  that  direction,  I  went 
to  secure  these  policies,  and  found  the  poli- 
cies. *  *  •  Mr.  Kulp  had  in  his  possession 
other  property  of  his  wife's  at  the  time  of  his 
death."  Mrs.  Ellen  Brownbank,  the  mother 
of  Mrs.  Kulp,  was  also  examined,  and  testified 
tliat  she  was  present  at  the  time  spoken  of  by 
her  son,  and  beard  what  was  said.  "He  said 
he  had  ti-ansferred  his  Ufe  Insurance  all  to 
Aida,  and  he  said  that  Harry  should  get  the 
insurance  as  soon  as  he  could,  because  Aida 
would  need  money.  *  •  •  She  was  in  the 
room  aU  the  time  at  that  time.  Mr.  Kulp  did 
not  say  anything  to  me.  He  said  it  to  Harry. 
Harry  was  sitting  on  the  bed  with  his  hand  in 
his,  and  he  was  talking  to  Harry.  I  heard  it 
*  *  *  He  said,  'My  poUcies  are  in  the  safe 
among  my  private  papers.'  He  said,  'I  want 
you  to  get  the  insurance  as  soon  as  you  can, 
because  Aida  wIU  need  money.'  •  •  •  pre- 
ceding tliat  he  said,  'I  transferred  aU  my  Ufe 
htsurance  to  Aida,  amounting  to  over  $30,000, 
and  the  pedicles  are  in  my  safe,  among  my 
private  papers."  There  was  no  contradiction 
of  the  foregoing  testimony,  and,  as  the  court 
below  took  it  all  away  from  the  Jury,  It  must 
be  assumed  to  be  true.  Upon  that  assumption 
several  considerations  arise,  aU  of  which  woul.l 
have  been  for  the  Jury.  The  assignment  was 
found  in  the  safe  after  Mr.  Kulp's  death  by 
Mr.  Brownbank.  It  was  inclosed  in  a  sealed 
envelope.  Mr.  Brownbank  said  as  to  that: 
"Have  In  my  hand  the  assignment  that  has 
been  offered  in  evidence  and  an  envelope. 
The  assignment  was  inside  of  the  envelope. 
The  envelope  was  in  Mr.  Kulp's  private  safe, 
in  his  counting  room,  in  Pottstown.  Wltii 
this  assignment  were  the  poUcles,  so  far  as  I 
recall  it  *  *  *  I  took  it  [the  envelope]  and 
opened  it  Found  it  had  my  sister's  name 
Indorsed  upon  it  Opened  It,  and  found  it  was 
the  nssignment."  From  all  the  testimony  it 
is  obvious  that  Mr.  Kulp  intended.^  assign 
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and  tran!;fer  the  twllcies  to  his  wife  absolutely, 
because  that  Is  Just  what  he  did  do  when  he 
executed  the  assignment  When  be  said  be 
had  transferred  all  his  policies  to  his  wife,  be 
spoke  of  it  as  a  past  fact,  and  thereby  implied 
that  be  had  done  all  that  was  necessary  to 
make  a  good  legal  transfer.  And  when  he 
said  to  his  wife's  brother,  in  the  presence  of 
his  wife,  that  the  policies  were  in  his  safe 
among  bis  private  papers,  and  be  wanted  hla 
wife's  brother  to  get  the  insurance  money  as 
soon  as  possible,  because  his  wife  would  need 
money,  did  he  not  then  and  there  authorize 
her  brother  to  talce  possession  of  the  policies, 
and  get  the  money  due  on  them  for  her,  and 
pay  It  over  to  her?  When  she  tacitly  acqui- 
esced In  this  arrangement,  in  the  presence  of 
her  husband,  was  there  anything  wanUng  to 
complete  the  delivery  of  a  chose  In  action,  tbe 
absolute  title  to  which  had  already  been  form- 
ally assigned  and  transferred  to  her?  We 
think  not,  and  we  think  that  the  Jury  would 
have  been  justifled  In  inferring  such  a  dellv- 
eiy  of  the  assignment  and  the  policies  as 
would  sustain  such  a  transfer.  Nor  do  we 
think,  in  view  of  tbe  fact  that  it  was  his  own 
wife  to  whom  the  formal  deed  of  assignment 
and  tian-sfer  had  been  already  made,  that 
there  was  any  inconsistency  in  the  fact  tbat 
tbe  papers  were  kept  In  lils  private  safe.  It 
was  a  veiy  proper  place  for  them  to  be,  and 
no  necessary  Inference  of  a  nondelivery  flows 
from  that  fact  All  the  facts  relating  to  that 
subject  were  In  parol,  and  were  proper  for  the 
consideration  of  the  jury.  They  were  en- 
tirely consistent  with  the  theory  of  a  previous 
delivery,  and,  indeed,  they  were  very  Inconsis- 
tent with  any  theory  that  the  title  to  the  poli- 
cies still  remained  in  the  husband.  Great  force 
is  added  to  this  .by  his  positive  direction  to  his 
wife's  brother,  in  her  presence,  that  he  should 
get  the  insurance  money  as  soon  as  possible, 
and  pay  it  over  to  his  wife.  How  could  such 
a  direction  be  reconciled  with  the  Idea  that  he 
stUl  regarded  himself  as  the  owner  of  the  pol- 
icies, and  therefore  that  the  money  should  be 
paid  to  his  executors,  and  a  large  part  of  It  go 
to  other  persons  ttian  his  wife.  We  are  clearly 
of  opinion  that  the  question  sbould  have  been 
submitted  to  the  jury  upon  all  the  evidence, 
with  instructions  that  they  should  find  for  the 
plaintiff  If  they  found  a  delivery  of  the  as- 
signment or  the  policies.  The  assignments  of 
error  are  sustained.  Judgment  reversed,  and 
venire  de  novo  awarded. 


COMMONWEALTH  ex  rel.  HENSBL,  Attor- 
ney General,  v.  STURTEVANT  et  al, 
(Supreme  Court  of  Pennsylvania,     July  15, 
1897.) 

COBPOKATIONS— FOHPEITUHB    OF    FRANCHISE— QdO 

Wabkasto — When  Lies— Pleadiso— 
KOTION  IX  Arrbst. 

1.  A  ferry  franchise  waa  made  exclusive  on 
condition  "tbat  the  grantee  and  his  successors 
should  at  all  times  keep  the  ferry  in  good  order 
and  repair,  and  furnish  the  needful  facilities  for 


ferrying  foot  persona  over  said  river."  An  infor- 
mation in  QDO  warranto  averred  tiiat  the  owners 
of  the  franchise  had  for  leveraJ  years  neglL-etoJ 
to  furnish  such  facilities,  and  had  not  kept  tbv 
ferry  in  repair,  or  complied  with  the  condition 
of  the  grant  in  that  the  ferryboats  were  and  had 
been  unfit  and  dangerous:  that  the  empicqr&ci  in 
charge  of  them  were  and  had  been  inexperienced, 
incapable,  and  negligent;  tliat  tlie  owners  re- 
fused and  hod  refused  on  divers  oocasions  to  fer- 
ry travelerB  across  the  river;  and  that  they  had 
charged  illegal  tolls  for  ferriage,  and  been  guilty 
of  other  acts  of  misuser  and  nonuser.  Held,  that 
the  information  was  not  subject  to  the  objection. 
first  raised  by  motion  in  arrest,  tbat  its  aver- 
ments were  too  general,  in  tliat  they  did  not  set 
I  out  the  time  within  which  the  acts  complained 
of  were  committed,  or-  the  name  of  any  incom- 
petent employ^,  or  of  any  person  who  was  re- 
fused ferriage,  or  from  whom  excessive  toils  bad 
been  demanded. 

2.  Nor  would  such  motion  be  sustained  because 
of  the  omission  to  aver  that  said  acts  were  "wiU- 
fnl." 

3.  Qno  warranto  lies  to  forfeit  the  exdusire- 
ness  of  a  franchise  as  well  as  to  forfeit  the  en- 
tire franchise. 

Appeal  from  court  of  common  pleas.  Perry 
coimty. 

Quo  warranto  by  the  commonwealth,  on  the 
relation  of  William  U.  Hensel,  attorney  gen- 
eral, against  Peleg  Stnrtevant  and  H«wy  F. 
Zarlng,  to  forfeit  tbe  exclusireness  of  a  feny 
franchise.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

William  H.  Sponsler,  for  appellant.  Chas. 
A.  Barnett,  for  appellees. 

DEAN,  J.  By  special  act  of  assembly  of 
March  21, 18^,  thecommonwealth  granted  toooe 
WiUiam  Inch  and  his  assignis  a  ferry  trandiise 
for  foot  travelers  across  the  Susqaehamui  river, 
at  the  village  of  Liverpool,  Pa.  The  ri^t  to 
conduct  the  ferry  was  exclusive  In  the  grantee. 
and  the  legislature  stipulated  that  no  other 
grant  would  be  made  for  a  ferry  tootliets  wlthbi 
one-half  mile  above  or  below,— upon  this  con- 
ditlMi,  however:  "That  the  grantee  and  bis 
successors  should  at  aU  times  keep  the  ferry  in 
good  order  and  repair,  and  furnish  tlie  needfnl 
facllltieB  for  ferrying  foot  persons  over  said 
river."  The  grantee  proceeded  to  constmct 
and  operate  the  ferry,  and  his  successors,  these 
defendants,  were  in  the  control  and  manage- 
ment of  it  on  the  12th  September,  1S94,  wImb 
the  suggestion  for  a  qno  warranto  was  filed 
by  the  attorney  general.  Defendants  had  suc- 
ceeded to  Inch  some  ycsrs  before.  Tbe  In- 
formation avers  tbat  the  defendants  have  for 
several  years  neglected  to  famish  facfUUes  for 
passing  foot  travelers  across  the  river;  hare  not 
kept  it  in  repair,  or  cmnpUed  with  the  condUioo 
of  the  grant  Then  follow  the  q>eciflcations: 
(1)  The  ferry  boats  are  and  have  been  nnfii. 
Inadequate,  and  dangerous;  (2)  the  employte  hi 
charge  of  the  ferry  are  and  have  been  Inexperi- 
enced, incapable,  and  negUg^it;  (3)  defendants 
do  refuse  and  have  refnsed  on  divers  occii.sI<nb 
to  ferry  travelers  over  the  river  when  reqoeA- 
ed,  so  that  they  have  been  compelled  to  go  to 
other  ferries,  a  long  distance  above  or  lielow. 
(4)  that  defradants  and  fhelr  predecesisors 
have  charged  excessive  and  tUegal  toUs  for  fer- 
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riage;  (5)  have  been  gnilty  of  other  acta  of 
misuser  and  nonuser.  Whereby,  It  is  averred, 
the  condition  of  the  grant  has  been  broken,  and 
the  excloBlTenesB  of  the  fnmchise  has  become 
forfeit  to  the  eomraonweaUh.  On  this  sug- 
gestion the  quo  warranto  issued,  dh-ected  to 
defendants  to  appear  and  show  cause  why  they 
claim  the  exclusive  grant  to  estabUsh  and  main- 
tain a  ferry  at  that  point.  TO  this,  defendants 
appeared  ard  filed  a  plea  denying  all  the  aver- 
ments In  the  suggestion,  and,  on  replication  by 
plahitlfr,  issue  was  joined,  and  the  cause  pro- 
ceeded with  to  trial  before  a  Jury.  The  trial 
occupied  two  days.  Many  wttoesses  testified. 
The  evidence  was  conflicting,  and  was  submit- 
ted by  the  court  to  the  Jury,  who  f ouod  a  verdict 
for  plaintiff.  Although  the  evidence  is  not  be- 
fore ua,  the  parties  and  the  court  below  assumed 
that  there  was  evidence  scrfficient,  if  ttie  jury 
beUeved  it,  to  sostaln  the  averments  aad  war- 
rant the  verdict.  After  verdict,  however,  the 
defendants  filed  a  motion  in  arrest  of  Judgment, 
for  the  reasons:  (1)  There  was  not  that  certain- 
ty in  the  information  required  by  law;  (2)  the 
writ  of  quo  warranto  cannot  be  used  to  forfeit 
a  part  of  a  public  franchise;  (3)  there  Is  no 
averment  that  the  acts  complained  of  were 
willful;  (4)  that  the  acts  complahied  of  were 
acquiesced  In  for  so  long  a  time  that  this  meth- 
od of  redress  cannot  be  adopted;  (5)  no  legal 
cause  of  forfeiture  la  set  forth.  After  aisu- 
ment,  the  court,  in  (^nlon  filed,  sustained  the 
motion  and  arrested  judgment  From  this  ot^ 
der  plaintiff  appeals. 

The  learned  Judge  of  the  court  below  sustains 
tbe  motion,  in  substance,  for  two  reasons: 
First,  the  averments  in  the  Information  are  too 
general.  In  tliat  they  do  not  set  out  the  time 
within  wlilch  the  acts  were  commltted,the  name 
or  names  of  any  incompetent  bmployte,  the 
names  of  any  persons  who  were  refused  fer- 
riage, or  from  whom  exceMive  tolls  were  de- 
manded. In  these  particulars,  he  holds,  the 
same  certainty  is  required  as  in  an  indictment 
for  a  misdemeanor.  Second,  he  is  of  opinion 
that  the  failure  of  the  suggestion  to  aver  that 
the  acts  complained  of  were  "willful"  Is  fatal, 
and  no  Judgment  for  plaintiff  could  be  entered, 
because  of  tliat  omission.  While  the  opinion 
is  forcible,  on  the  premises  assumed,  and  sus- 
tained by  the  authorities  cited,  it  seems  to  ig- 
nore the  nature  of  the  condition  Imposed  by 
the  special  act,  and  the  character  of  the  proof 
necessary  to  show  a  breach  of  it.  If  a  single 
act  of  omission  or  commission  were  suflScient 
to  work  a  forfeiture,  and  the  commonwealth 
sought  to  rest  its  case  on  proof  of  such  act, 
the  opinion  of  the  court  would  be  sound.  As 
has  been  noticed,  the  defendants,  when  called 
on  to  plead,  filed  a  general  denial  to  the  in- 
fcMmatlon.  If  at  that  time  they  had  demurred 
for  the  same  reason  set  up  after  verdict,  it 
may  be  tliat  the  court,  unless  the  charges  were 
parUcolarized  by  plaintiff  within  a  reasonable 
time  before  trial,  would  have  been  Justified  in 
sustaining  tlie  demurrer.  And  ttiis  would  have 
been  done,  not  because  the  charges  were  not  cer- 
tain enou^  to  warrant  Judgment,  but  because 


the  court  might  have  assumed  that  they  lacked 
that  definiteness  which  would  enable  respond- 
ents to  defend  against  them.  Or,  on  applica- 
tion by  defendants,  the  court  might  have,  and 
doubUesB  would  have,  ordered  plaintiff  to  file 
a  bin  of  particulars,  which  would  have  reached 
the  same  end.  It  must  be  borne  In  mind,  how- 
ever, that  in  all  applications  for  this  writ,  Ise- 
fore  it  issues,  the  party  charged  had  always 
i»e,  and  often  two,  hearings  before  the  com- 
monwealth's ofllcers.  The  plaintiff's  case  must 
then,  to  a  great  extent,  be  disclosed.  Not  only 
the  nature  of  the  charges,  but  the  particular  ev- 
idence on  which  they  are  based,  and  the  names 
of  witnesses  to  sustain  them,  all  come  to  the 
knowledge  of  the  respondent.  It  may  well  be, 
then,  that,  when  the  Issue  is  framed  in  court, 
he  is  in  fun  possession  of  plaintiffs  case,  and 
requires  nothing  farther,  because  he  appre- 
hends no  surprise.  Here  defendants  w«it 
through  a  prolonged  and  careful  trial;  took  tlietr 
diances  of  a  verdict;  they  lose,  then  raise  an 
objection  which  goes  to  a  matter  Just  as  ob- 
vious before  tilal  as  afterwards.  To  succeed  by 
Buch  a  method  of  practk%,  the  party  adopting  it 
should  have  a  very  strong  case  to  induce  the 
court  to  sustain  a  motion  hi  arrest  of  Judgment 
based  on  purely  formal  and  technical  defects. 

What  conduct  of  defendants  in  operating 
their  ferry  under  the  grant  will  warrant  a 
withdrawal  of  the  franchise  in  part  by  the 
commonwealth?  The  second  section  of  the 
special  act  says:  "The  said  William  Inch,  his 
heirs  and  assigns,  shall  own,  establish,  and 
have  the  exdusive  right  to  use  the  said  public 
ferry,  and  keep  the  same  in  good  order  and 
repair,  and  furnish  all  needful  facilities  for 
ferrying  foot  persons  across  said  river,  and 
receive  as  tolls  for  each  person  a  sum  not 
exceeding  twenty  cents."  This  is  the  full  ex- 
tent of  the  exclusive  grant  Now  comes  the 
condition  plainly  annexed,  and  upon  which  its 
ex(4u8lvene88  depends:  "That  no  person  or 
persons,  shall  be  permitted  to  keep  a  public 
ferry,  vrithin  one  half  mile  above  or  below 
said  ferry,  so  long  as  the  said  incorporator  or 
hJa  ass^nis  afford  facilities  for  crossing  said 
river."  The  act  or  omission  to  act  which  will 
constitute  a  violation  of  the  condition  must  be 
a  course  of  conduct  Not  a  single  failure  to 
carry  a  passenger,  or  several  Isolated  acts  of 
negligence,  but  a  continued  persistent  neglect 
'  of  duty,  must  be  shown,  before  a  failure  to 
j  "afford  facilities"  would  be  proven.  "Fadll- 
!  ties,"  In  the  sense  here  used,  means  every- 
i  thing  incident  to  the  general,  prompt  and  safe 
carriage  of  passengers;  boats  In  good  repair, 
appliances  answering  the  purpose,  and  readi- 
ness and  willingness  to  perform  throughout 
tiie  year.  Interruptions  by  ice,  floods,  acci- 
dents to  machinery  or  employes,  might  often 
occasion  temporary  inconvenience  to  the  pub- 
lic, but  of  these  the  public  would  have  no 
right  to  complain.  It  Is  obvious  that  the 
charge  which  would  cover  a  violation  of  the 
condition  must  go  to  a  i)erslstent  and  general 
course  of  conduct,  covering  more  than  special 
days  and  acts.    It  must  be  continuous  through 
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months,  and  perhaps  years.  This,  the  plaln- 
att  concisely  and  clearly  averred.  His  proof, 
necessarily,  must  come  from  many  witnesses, 
part  of  the  traveling  public,  to  whom  ferrying 
facilities  have  not  been  afforded.  They  must 
testify  to  acts  of  defendants  on  many  days, 
though  each  one  would  probably  be  able  to 
testify  to' but  one  act  on  one  day,  but  all  of 
them  together  would  testify  to  acts  and  days 
spread  over  a  considerable  period.  Their  tes- 
timony, taken  as  a  whole,  would  show  a  c<m- 
tlnuous  state  of  affairs  at  the  feny,  and 
would  prove  that  facilities  bad  not  been  af- 
forded. The  averment  woiild  then  be  proven, 
and  there  Is  no  reason  why  such  averment 
would  not.  In  view  of  such  proof,  warrant  a 
Judgment  We  are  not  spealdng  now  of  what 
defendants  might  have  demanded,  from  the 
discretion  of  the  court,  to  enable  them  to  pre- 
pare a  defense.  They  demanded  nothing.  We 
are  discussing  only  whether  the  avwment  Is 
lacking  in  It^al  formality  and  deflnlteness  un- 
der this  statute.  This  Is  the  exact  point  de- 
cided by  this  court  In  Com.  v.  Commercial 
Bank,  28  Pa.  St  391.  There  the  quo  warranto 
was  issued  against  the  bank  to  forfeit  Its  char- 
ter because  of  exacting  usurious  rates  of  In- 
terest. One  of  the  counts— the  second— In  the 
information  charged:  "For  many  months  past 
the  defendant  has  been  In  the  constant  prac- 
tice of  discounting  promissory  notes  at  exorbi- 
tant and  usurious  rates  of  Interest,  far  ex- 
ceeding the  rate  of  one-half  of  one  i>er  centum 
for  thbty  days."  The  special  demurrer  to 
this  count  was  that  It  did  not  allege  any  facts 
to  sustain  it  or  any  of  the  particulars  of  such 
alleged  dealings.  This  court  held  the  count 
good,  saying:  "It  Is  not  necessary  that  the 
acts  constituting  the  offense  be  particularly  de- 
scribed with  all  their  chvumstances,  if  It  can 
be  distinctly  defined  without  this;  and  much 
of  the  particularity  of  pleading  comes  from 
an  abundant  caution,  rather  than  from  the  re- 
quirements of  the  law.  But  many  offenses 
are  composed  of  a  dass  of  forbidden  acts,  pun- 
ishable as  a  class,  and  such  offenses  are  prop- 
erly described  by  the  general  term  under 
which  the  acts  constituting  them  fall,  and  are 
Individuated  only  l^  time  and  place."  And 
again:  "It  is  the  diversion  of  its  business  out 
of  the  prescribed  way  that  constitutes  the  of- 
fense, though  the  proof  of  It  can  be  made  out 
only  l^  giving  particulars.  Tlte  particulars 
which  it  is  thought  ought  to  have  been  given 
are  not  the  facts  charged,  but  the  evidence  of 
tlu^m,  and  are  properly  left  out"  We  think, 
under  this  special  act  imposing  the  condition, 
the  charge  of  a  violation  of  the  condition  is 
fiufficlently  certain  to  sustain  a  Judgment  on 
the  verdict. 

As  to  the  omission  of  the  word  "willful,"  we 
do  not  think  it  essential,  because  a  neglect  or 
failure  to  "afford  facilities  for  crossing  said 
river"  Is  the  breach  of  the  condition,  on  which 
the  exclusiveness  of  the  franchise  is  forfeited. 
The  Information  avers  an  unlawful  and  neg- 
ligent operation  of  the  ferry.  This  Is  suffi- 
cient after  verdict,  because  the  objection  la  to 


an  omission  purely  formaL  In  an  indictmoit 
since  the  Criminal  Code  of  1800,  it  Is  sutlicient 
to  ctiarge  the  crime  substantially  in  the  lan- 
guage of  the  act  of  assembly  prohibiting  it; 
and,  further,  any  objection  to  any  indictment 
for  any  formal  defect  must  be  taken  by  de- 
murrer or  motion  to  quash  before  the  Jury  is 
sworn,  and  not  afterwards.  Under  the  strict- 
ness of  criminal  pleading  that  now  prevails  in 
this  state,  the  defendants'  motion  was  too  late. 
The  forfeiture  sought  by  the  writ  Is  only 
that  which  confers  the  exclusive  right,  for  It 
is  only  that  part  of  It  which  Is  dependoit  on 
a  performance  of  the  condition.  There  Is  no 
reason  why  It  should  be  held  that  the  writ 
extends  to  the  entire  franchise  or  to  no  part 
of  It  There  Is  nothing  of  merit  In  tbe  re- 
maining reasons.  The  Judgment  of  the  court 
below  arresting  Judgment  Is  reversed,  and  it 
is  ordered  that  Judgment  be  entered  for  plain- 
tiff. 


In  re  CLAaHORN'S  ESTATE. 

Appeal  of  KELLER. 

(Supreme  Court  of  Pennsylvania.    Jnly   15, 

1897.) 

CoKrESRioN  or  Jtooiibnt— Xjmitatioit    or    Ac 

TioNS— Debts  or  Decboext— Jvoombht 

— COLLATEKAL  ATTACK. 

1.  A  bond  by  executors  was  conditioned  Oat 
they  "or  their  successors  in  the  tnut"  should  pay 
certain  debts  of  testator.  A  warrant  of  attomer 
thereto  attached  provided  that  i'  said  execnton 
(naming  them)  aid  not  pay  snch  debts,  judg- 
ment might  l>e  confessed  against  them  and  tbeii 
"heirs,  executors,  or  administrators."  HM,  that 
the  warrant  authorized  the  confession  of  Judg- 
ment only  against  the  executors  personally. 

2.  A  creditor  of  tbe  Insolvent  estate  of  a  dece- 
dent, whose  interest  is  affected  by  the  claim  of 
another  creditor,  may  urge  limitations  aipaiinst  it, 
tlioiigh  the  executor  has  expressly  waived  th» 
bar. 

3.  The  disallowance  of  a  daim  against  the  es- 
tate of  a  decedent  on  the  ground  that  an  asre^ 
ment  by  the  executor  in  renewal  thereof  creatt^l 
only  a  personal  liability,  and  did  not  arrest  thr 
running  of  limitations  in  favor  of  the  estate,  in 
not  a  collateral  attack  on  a  judgment  against  tlie 
executor  personally  for  the  claim  on  snch  agretv 
meiit. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

Proceedings  for  distribution  of  the  estate  of 
James  L.  Glaghom,  deceased.  From  a  decrve 
allowing  the  claim  of  the  Commercial  Kati<Mi- 
al  Bank  of  Philadelphia,  Emma  C  F.  KeUer. 
a  creditor,  appeals.  Reversed,  and  decree  di- 
rected. 

John  Weaver,  John  Sparhawk,  Jr.,  and  John 
O.  Johnson,  for  appellant  Isaac  D.  Tocnm 
and  Thomas  H.  Talbot,  fOr  appellee. 

DEAN,  J.  Julia  Claghom  and  J.  Baymood 
Claghom,  widow  and  son  of  James  Im.  Clag- 
horn,  deceased,  and  executors  of  his  wU,  filed 
their  first  accotmt  in  the  orphans'  court  May 
27,  1895.  Their  testator  died  Augoat  25.  ISSt. 
and  the  wife  and  son  w«e  the  sole  bme- 
flclaries  under  bis  will,  and  fnmi  the  date  of 
testator's  death  bad  been  la  poaaeesion  of  his 
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estate.  Tbe  will  expressly  enjoined  that  tbey 
were  not  to  give  bond  for  tbe  faithful  per- 
formance of  Uieir  duty  as  executors.  It  is 
not  clear  from  the  evidence  and  tbe  confused 
and  tangled  account  flted  wbetber  tbe  estate 
of  testator  was  solvent  at  bis  death.  It  Is 
Tery  clear  tbat  when  tbe  first  account  was 
filed,  more  than  10  years  afterwards,  it  was 
largely  insolvent  There  was  for  distribution, 
after  adding  a  surcharge  of  $2,906,  and  de- 
ducting counsel  fees  and  expenses,  a  balance 
of  $24,867.  But  two  creditors  claimed  pay- 
ment out  of  this  fund, — Mrs.  Bmma  O.  F.  Kel- 
ler, who  demanded  $36,344.34,  with  Interest 
from  May  1,  1894,  and  the  Commercial  Na- 
tional Bank,  $4,800,  with  hiterest  from  March 
22,  1884.  The  court  below  allowed  both 
niBjvnu,  and  directed  a  distribution  of  the  bal- 
ance pro  rata.  From  this  decree  Mrs.  Keller 
appeals,  assigning  for  error  the  allowance  of 
the  banlc's  claim.  It  follows,  if  her  appeal  be 
snccessfnl,  the  payment  to  her  will  be  in- 
creased $4,300,  with  interest  from  March  22, 
IVQi.  Her  averment  is  tliat  no  valid  claim 
against  the  fund  was  exhibited  before  the 
court  below  by  the  banli.  Therefore  It  was 
error  to  allow  it.  The  claim  ot  the  bank  was 
founded  on  a  Judgment  entered  by  it  in  com- 
mon pleas  of  Philadelphia  county,  against 
James  Raymond  Glaghom  and  Julia  Claghom, 
executors  of  James  L.  Claghom,  April  19, 
1804,  for  $10,000,  conditioned  for  the  paymoit 
of  three  promlssoiy  notes,  amounting  to  $7,- 
750,  of  which  J.  Raymond  Claghom  was  draw- 
er, and  his  father  in  his  lifetime  was  indorser. 
It  was  admitted  at  the  adjudication  that  J. 
Raymond  Claghom  had  reduced  the  amount 
of  the  real  debt,  by  payments,  to  the  sum  of 
$4,300,  with  interest  from  22d  March,  1884. 
It  is  argued  by  appellant:  (1)  That  on  the 
evidence,  and  from  the  record  of  tbe  common 
pleas,  the  debt  was  that  of  J.  Raymond  Clag- 
hom Individually,  and  not  of  the  estate.  (2) 
That  the  Judgment,  from  its  terms,  Is  against 
tbe  executors  personally,  and  not  against  them 
In  their  representative  capacity;  therefore  it 
cannot  be  distributed  from  the  fund. 

It  Is  settled  that  every  Judgment  entered  on 
a  specialty,  with  warrant  of  attorney  to  con- 
fess Judgment,  must  follow  strictly  the  au- 
thority conferred  by  tbe  warrant.  The  attor- 
ney who  executes  the  warrant  cannot  change 
Its  terms  or  enlarge  its  scope.  The  bond  and 
warrant  are  as  follows: 

"Know  all  men  by  these  presents,  that  we, 
Julia  S.  Claghom  and  J.  Raymond  Olagliom, 
executors  of  the  last  will  of  James  L.  Clag- 
hom, deceased,  are  held  and  firmly  bound 
unto  the  Commercial  National  Bank  of  the 
State  of  Pennsylvania  in  the  sum  of  ten  thou- 
sand dollars,  lawful  money  of  the  United 
States  of  America,  to  he  paid  to  the  said 
obligees,  their  certain  attorney,  successors,  or 
assigns,  to  which  payment;  well  and  truly  to 
De  made  we  do  Jointly  and  severally  bind  our- 
selves and  our  successors  in  the  trust  firmly 
tfy  these  presents.  Sealed  with  our  seals. 
Dated  the  twelfth  day  of  July,  A.  D.  1888. 


"Whereas,  the  said  I>ank  held  at  tbe  decease 
of  James  Ij.  Claghom  strndry  promissory  notes 
of  J.  Raymond  Glaghom,  indorsed  by  the  de- 
cedent; and  whereas,  the  amount  remaining 
unpaid  is  seven  thousand  seven  hundred  and 
fifty  dollars,  represented  by  three  notes  of  J. 
Raymond  Glaghom,  each  payable  three  months 
after  date,— one  dated  May  8th,  1869,  for 
$1,500.00;  one  dated  May  28th,  1888,  for  $5,- 
500.00;  one  dated  June  21st,  1888,  for  $750.00, 
— «nd  the  bank  also  holds  as  collateral  the 
original  notes  indorsed  by  James  L.  Claghom, 
and  the  said  executors  have  agreed  to  execute 
the  present  bond  and  warrant  to  prevent  tbe 
claim  of  the  bank  against  said  deced«it's  es- 
tate froQi  being  barred  by  the  statute  of  lim- 
itations: Now,  the  condition  of  this  obligation 
is  such  that  if  tbe  said  J.  Raymond  Claghom, 
his  heirs,  executors,  or  administrators,  shall 
pay  at  thehr  respective  maturity  his  tliree 
notes  above  designated,  and  shall  also  pay  at 
maturity  all  renewals  thereof,  in  whole  or  in 
part,  until  the  Indebtedness  of  decedent's  es- 
tate to  the  bank  is  fully  paid,  then  this  said 
obligation  shall  be  void,  or  else  be  and  remain 
in  fuU  force  and  virtue.  No  Judgment  to  be 
entered  by  virtue  of  the  annexed  warrant  un- 
til default  is  made  in  the  payment  of  the  said 
notes  or  their  renewals  when  such  renewals 
are  granted  by  the  said  bank. 

"[Signed]  Julia  S.  Claghorn.    [Seal] 
"[Signed]  J.  Raymond  Claghom.   [SeaL]" 

Warrant  of  attorney: 
"To  James  W.  Paul,  Esq.,  attorney  of  the  court 
of  common  pleas  at  Philadelphia,  in  the 
state  of  Pennsylvania,  or  to  any  other  at- 
torney of  the  said  court  or  of  any  other 
court  there  or  elsewhere. 

"Whereas,  we,  Julia  S.  Claghom  and  J.  Ray- 
mond Claghom,  executors  of  the  last  wUl  and 
testament  of  James  L.  Claghom,  deceased,  in 
and  by  a  certain  obligation  bearing  even  date 
herewith,  do  stand  bound  unto  the  Commer- 
cial National  Bank  of  tbe  State  of  Pennsyl- 
vania in  the  sum  of  ten  thousand  dollars,  law- 
ful money  <A  the  United  States  of  America,  con- 
ditioned for  tbe  payment,  at  their  respective 
maturity,  of  three  promissory  notes  of  J.  Ray- 
mond Claghom,  all  drawn  payable  threemonths 
after  tlielr  respective  dates,— one  dated  May 
9th.  1889,  for  $1,500.00;  one  dated  May  28th, 
1889,  for  $3,300.00;  one  dated  June  2lBt,  1888, 
for  $750.00,— and  of  the  payments  of  any  of  the 
renewals  of  the  said  notes  when  renewed  by 
the  said  bank:  In  default  of  any  such  payment 
these  are  to  desire  and  authorize  you  to  ap- 
pear for  us,  our  heirs,  executors,  or  adminis- 
trators, at  the  suit  of  the  said  bank,  their  suc- 
cessors or  assigns,  on  an  action  of  debt  there 
or  elsewhere  brought,  or  to  be  brought,  against 
ns,  our  heirs,  executors,  or  administrators,,  up- 
on the  said  obligation,  and  confess  Judgment 
thereon  against  us,  our  heirs,  executors,  or  ad- 
ministrators, for  the  sum  of  ten  thousand  dol- 
lars, by  non  sum  informatus  nihil  dkdt,  or  oth- 
erwise, as  to  you  shall  seem  meet;  and,  for 
you  or  any  of  you  so  doing,  this  shall  be  your 
sufficient  warrant. 
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"In  witness  whereof,  jre  have  hereunto  set 
our  bands  and  seals,  this  twelfth  day  of  July, 
A.  D.  1889. 

"JuUa  8.  Clagboni.    [Seal.] 

"J.  Raymond  Olaghom.    [Seal.]" 

It  wiU  be  noticed:  (1)  That,  by  the  bond, 
the  undertaking  Is  that  "JuUa  S.  Claghom  and 
3.  Raymond  Claghorn,  executors  of  the  last 
will  and  testament  of  James  L.  Claghom,  de- 
ceased, are  held  and  firmly  bound"  unto  the 
bank,  and  they  further  undertake  that  their 
successoi-s  in  the  trust  shall  be  bound.  It  Is 
further  declared  that  the  bond  and  warrant 
are  executed  to  prevent  the  running  of  the  stat- 
ute against  the  estate  of  James  L.  Claghom, 
who  was  Indorser  for  his  son,  J.  Raymond 
Claghorn.  (2)  The  condition,  in  substance,  la 
that.  If  J.  Raymond  Claghom  does  not  pay 
his  debt  to  the  bank,  the  estate  will  ooatinue 
answerable.  (3)  The  full  authority  in  the  war- 
rant iB  that  If  JuUa  S.  Claghom  and  J.  Ray- 
mond Caagfaom,  executors,  do  not  pay  the  three 
notes  of  J.  Raymond  Claghorn  at  maturity, 
thm  any  attorney  is  authorized  to  appear  for 
them,  their  heirs,  executors,  or  administrators, 
at  the  suit  of  the  bank,  against  tbem,  their 
belts,  executors,  or  administrators,  and  confess 
Judgment  thereon  against  them,  their  heirs,  ex- 
ecutors  and  administrators.  In  the  warrant, 
the  authority  is  to  appear  for  them,  their  heirs, 
executors,  and  administrators,  and  to  confess 
judgment  against  them,  but  not  In  their  repre- 
sentative capacity.  By  the  warrant,  therefore, 
the  Judgment  is  a^^lnst  them  personally. 
There  is  no  Judgment  (»:  adjudication  l^  a 
court  of  reovd  ag;ainst  the  estate  of  .Tames  L. 
Claghom.  The  bond  itself  may  be  construed 
a.s  a  promise  that  they  will  not  plead  the  stat- 
ute against  the  bank  when  the  assets  are  for 
distribution.  It  amounts  to  nothing  more. 
And  they  kept  this  promise.  They  did  not 
plead  the  statute  against  the  bank  on  the  dis- 
tribution. We  have,  then,  a  promise  by  the 
two  executors,  one  of  whom  was  the  principal 
debtor,  and  his  father,  the  surety,  tltat  they 
will  not  plead  the  statute  In  favor  of  the  fa- 
ther's estate.  To  what  extent  does  this  prom- 
ise bind  the  estate  on  a  distribution,  11  years 
after  the  testator  had  contracted  a  sin:q)le  debt, 
which  In  6  years  was  barred  by  the  statute? 

In  Geyer  y.  Smith,  reported  in  a  note  in 
1  DaU.  317,  it  was  held,  as  early  as  1786,  on 
the  authority  of  many  English  cases  cited,  that 
a  creditor  taking  a  bond  from  an  executor  or 
administrator  discharges  the  old  debt;  that 
calling  himself  executor  or  administrator  in 
the  bond  is  mere  surplusage;  and  that  he  Is 
chargeable  only  in  his  own  right.  This  was 
followed  by  Jones  v.  Moore,  5  Bin.  573,  Bailey 
▼.  Bailey,  14  Serg.  A  R.  105,  and  ScuU  v.  Wal- 
lace, 15  Serg.  &  R.  231,  in  each  of  which  It 
was  taken  for  granted,  as  said  by  Qlbson,  C.  J., 
in  Fritz  v.  Thomas,  1  Whart.  66,  that  an  ac- 
knowledgmoit  of  the  debt  by  the  personal 
representative  would  take  the  case  out  of  the 
statute,  but  the  point  was  not  adjudged.  So, 
In  the  last-named  case  the  court  felt  at  liberty 
to  decide  the  case  directly,  and  It  was  held  that 


the  executor  or  administrator  "Is  an8w«rmble 
in  his  official  character  for  no  cause  of  action 
that  was  not  created  by  the  decedent  himself." 
And,  further,  that  the  administrator  "cannot 
charge  himself  personally  wlthont  a  new  con- 
sideration. He  cannot  cliarge  the  estate  on  the 
fotmdatlon  of  the  old  one,  to  the  pp^ndice  of 
creditors  whose  fund  mig;ht  be  materially  less- 
ened by  it  He  Is  not  bound  to  plead  the  stat- 
ute, because  he  may  know  the  debt  to  be  a 
Just  one;  and,  for  that  reason,  the  matter 
is  left  to  hie  discretion.  Bat  It  foUows  not 
that  he  may  tie  up  his  hands  from  using  it 
when  the  time  ccnnes,  by  a  mistaken  conces- 
sion, or  an  engagement  which  had  no  consider- 
ation to  bind  him  personally  or  officially. 
*  *  *  Indeed,  tha«  is  no  course  open  to  oa 
but  to  follow  the  principle  out,  or  abandon  it  al- 
together; for,  to  be  consistent,  we  must  eltlier 
return  to  the  doctrine  of  revival  witliout  qnali- 
flcatlon,  or  maintain  that  an  action  on  his  own 
promise  lies  not  against  an  executor  or  ad- 
ministrator In  his  official  character."  This  de- 
ddon  has  either  been  followed  or  recognized  in 
every  case  in  which  the  point  has  been  raised 
since,  commencing  with  Reynolds  v.  Hamilton. 
7  Watts,  421,  down  to  Reed  v.  Heed,  48  Pa. 
St.  239. 

This,  then,  is  a  promise  by  the  executors  not 
to  plead  the  statute  of  limitaticHia  against  this 
creditor  when  he  presented  his  claim.  It  does 
not  bind  the  estate.  They,  under  the  author- 
ities, were  not  even  bound  not  to  plead  it  on 
distribution,  but  might  then  have  set  it  up  in 
the  face  of  their  original  promise.  They  did 
not  do  so,  but  a  creditor  (thhs  appellant)  did. 
Would  it  avail  her  when  the  executors  waiv- 
ed the  right  to  plead  it?  Fritz  v.  Thomas, 
supra,  by  plain  implication,  holds  that  the 
promise  of  the  executors  wonid  not  bar  her 
right  But  in  Klttera'B  Estate,  17  Pa.  St 
416,  the  point  is  directly  decided.  It  was 
there  held  that  distribution  of  an  estate  of  a 
decedent  in  tlie  orphans'  court  la,  under  the 
act  of  assemtdy  of  April  13,  VMO,  to  be  made 
"to  and  among  the  persons  entitled  to  the 
same";  that  the  right  of  eadi  creditor  to  be 
heard  in  supp<Hl  of  his  claim,  and  in  opposi- 
tion to  every  claimant  who  interferes  with  it 
is  necessarily  involved  la  the  r^t  to  demand 
paym^it  out  of  the  fund.  "Hiadt  creditar  or 
claimant  has  a  right  to  appear  and  to  be 
heard,  so  far  as  may  be  neceesarr  for  the 
protection  of  his  own  interest;  and  of  this 
proceeding  the  administrator  has  not  the  con- 
trol, nor  is  he  responsible  for  errcM^  in  the 
distribntlon  so  decreed.  At  a  time  when  the 
statute  of  limitations  was  not  in  favor,  it  was 
held  that  an  executor  or  administrator  was 
not  bound  to  plead  it  This  was  only  ai^Uca- 
ble  to  actions  in  which  the  personal  npnseit- 
tative  of  the  decedent  was  intrusted  with  the 
management  of  the  def«i8e,  and  in  which  the 
pleading  was  necessarily  regulated  by  his  own 
discretion.  It  has  no  place  in  a  proceeding  be- 
fore the  orphans'  court.  *  *  *  It  ftdlows 
that,  when  the  fund  is  not  sufficient  to  pay 
all,  each  creditor  baa  a  right  to  oppoae  any 
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other  daimant,  by  showing  payment  of  the 
debt,  or  that  it  Is  barred  by  the  statute  of 
limitations."  This  was  followed  by  Hoch's 
Appeal,  21  Fa.  St.  2HO,  and  Hitter's  Appeal,  23 
Pa.  St.  83.  iu  this  last  case  it  was  said  that 
trhere  the  peraoztal  represaitatlTe  had  in  good 
faith  actually  paid  a  debt  barred  by  the  stat- 
ute, without  protest  by  legatees  or  creditora, 
equity  would  not  refuse  him  credit  therefor  In 
his  aoeonnt.  Bat  It  was  expressly  decided 
that  he  could  not  bar  distributees  from  plead- 
ing the  statute  by  refusing  to  plead  it  him- 
wlf. 

It  will  be  seen  from  these  most  explicit  de- 
cisions that  the  personal  repicsentatlTe  is  not 
answerable  for  a  cause  of  action  not  created 
by  the  decedent;  that  If,  by  a  new  promise, 
he  revives  a  debt  already  barred,  or  prolongs 
the  life  of  one  not  yet  barred,  the  contract 
is  his  own,  and  he  Is  personally  answerable. 
And,  although  he  Is  not  bound  to  plead  the 
statute  where  he  believes  the  debt  unpaid,  yet, 
In  the  distribution  of  a  fund,  creditors  whose 
interests  are  affected  can  plead  it.  Where, 
however,  a  suit  Is  brought  against  him  in 
his  representative  capacity  on  a  debt  barred 
by  the  statute,  and  he  waives  his  right  to 
plead  it,  the  Judgment  is  de  bonis  testatoris, 
and  cannot  be  Questioned  thereafter  on  distri- 
botion  o<  the  estate. 

It  is  argued  that  to  disallow  the  bank's 
claim  is  to  question  c^Uaterally  the  conclu- 
siTeness  of  a  Judgment  of  the  comm<m  pleas. 
Bnt  this  is  a  mistake.  An  inq;>ection  of  the 
lecord  shows  that  it  is  not  a  Judgment 
mgoinst  the  estate,  but  against  the  executors 
personally;  and  assuming  that  the  executors 
could  have,  by  that  form  of  proceeding,  bound 
the  estate,  they  framed  no  warrant  to  any 
attorney  to  confess  such  a  Judgment  U  is 
not  Qtwationing  a  Judgment  collaterally  to 
ascertain  from  the  record  against  whom  It  is 
rendered,  and  whether  it  can  be  legally  paid 
out  of  the  fund  for  distribution. 

We  think  it  was  error  to  not  sustain  the 
plea  of  the  statute  preferred  by  this  appel- 
lant. Therefore  the  decree  of  the  court  be- 
low is  reversed  so  far  as  it  awards  part  of  the 
fond  to  the  appellee;  and  It  is  directed  that, 
as  the  entire  fund  does  not  pay  the  amount  al- 
lowed on  appellant's  claim,  the  whole  fund 
be  paid  over  to  her,  and,  further,  that  appel- 
lee pay  the  costs  of  this  appeal. 


In  re  CLAQHORN'S  ESTATE. 

Appeal  of  COMMERCIAL  NAT.  BANK. 

(Supreme  Court  of  Pennsylvania.    July  15, 

1897.) 

EXECDTORS  ASD   ADMWISTHATORS— LIMITATION  OF 
ACTIOWS— P*BT  Patmest— Ebtoppbi.— FRACn. 

1.  The  recognition  by  an  executor  of  debts  of 
testator,  by  part  payments  thereon,  does  not  in- 
terrupt the  running  of  limitations  in  tn-roi  of  the 
estate,  but  merely  creates  a  personal  liability  of 
the  executor. 

2.  Though  executors,  who  are  also  sole  bene- 
ficiaries of  the  estate,  are  estopped  to  plead  lim- 


itations in  favor  of  the  estate  by  postponing  pay- 
ment of  a  claim  for  their  own  advantage,  such 
estoppel  does  not  debar  other  creditors  from  such 
plea,  where  the  estate  Is  insolvent. 

3.  Money  was  deposited  with  testator  for  in- 
vestment, and  the  securities  puichased  there- 
with were  misappropriated  by  hiin.  He  rendered 
detailed  statements  to  the  depositor  of  invest- 
ments alleged  to  have  been  made,  and  paid  her 
from  time  to  time  money  stated  to  have  been  de- 
rived therefrom.  After  his  death,  the  executors, 
who  had  hill  linowledge  of  the  facts,  continued 
such  statements  and  payments.  Held,  that  limi- 
tations did  not  begin  to  ran  against  the  deposit- 
or's claim  until  discovery  by  her  of  the  facts. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

Proceedings  for  the  distribution  of  the  es- 
tate of  James  L.  Olaghom,  deceased.  From 
a  decree  allowing  tiie  claim  of  Emma  O.  V. 
Keller,  the  Oommerelal  National  Bank,  a  cred- 
itor, appeals.    AfBrmed. 

Isaac  W.  Tocimi  and  Thomas  H.  Talbot,  for 
appellant.  John  Weaver,  Jobn  Sparbawk,  Jr., 
and  John  O.  Jobnson,  for  appellee. 

DEAN,  J.  James  L.  Claghorn,  of  Philadel- 
phia, died  August  25,  1884,  leaving,  to  sur- 
vive him,  a  widow,  Julia  S.  Claghorn,  and  one 
son,  J.  Raymond  Claghorn,  then  past  his  ma- 
jority. He  left  a  will,  of  which  he  appointed 
his  widow  and  son  executors.  At  his  death  he 
was  possessed  of  a  considerable  estate,  prob- 
ably at  that  time,  if  it  had  been  turned  into 
cash,  more  than  sufficient  to  pay  his  debts. 
But  settlement  of  the  estate  was  delayed  by 
his  representatives.  No  account  was  filed  un- 
til one  was  compelled  by  the  orphans'  court, 
April  5,  1895.  This  account  was  very  con- 
fused and  unintelligible.  It  Indlstlngulshably 
blended  principal  and  Income,  administration 
and  distribution.  The  auditing  Judge  ordered 
a  restatement  of  it,  which  account  was  pre- 
sented December  4,  1895.  It  was  not  much 
Improvement  on  the  first;  yet,  as  all  parties 
seemed  to  think  It  was  the  beet  that  could  be 
got,  it  was  by  their  consent  adopted  as  a  basis 
for  adjudication  and  distribution  by  the  court. 
It  showed  a  balance  of  principal  in  the  bands 
of  the  executors,  after  deducting  costs  and 
counsel  fees,  of  $21,962.68,  to  which  was  aft- 
erwards added  a  surcharge  of  $2,905  against 
J.  Raymond  Claghorn,  one  of  the  executors. 
Two  claims  on  this  balance  were  adjudged 
sustained,— one  of  ?36,344.34,  with  interest 
from  May  1,  1894,  preferred  by  Mrs.  Emma  0. 
F.  Keller;  the  otber  for  ?4,300,  with  Interest 
from  March  22,  1894,  by  the  Commercial  Na- 
tional Bank.  To  them  the  fund  was  award- 
ed, pro  rata.  Exceptions  were  filed  to  tbie  ad- 
judication by  both  the  bank  and  Mrs.  Keller, 
each  objecting  to  the  allowance  of  the  claim 
of  the  other.  The  exceptions,  after  argu- 
ment, were  overruled  by  Judge  Ashman,  and 
the  adjudication  confirmed.  From  that  de- 
cree the  bank  appeals,  alleging  error  In  (1) 
not  finding  Mrs.  Keller's  claim  was  barred  by 
the  statute  of  limitations;  (2)  In  finding  as  a 
fact  that  securities  of  Mrs.  Keller  in  posses- 
sion of  testator  were  converted  to  his  own  use. 
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It  appeared  from  the  testimony  that  Mrs. 
Keller  was  an  Intimate  friend  of  testator's 
wife,  and  bad  great  confidence  In  the  business 
capacity  and  integrity  of  her  friend's  hus- 
band. For  some  years  before  his  death,  she 
had  placed  In  his  hands  different  sums  of 
money,  aggregating  a  large  amount,  for  In- 
vestment. These  he  reported  to  her  as  Invest- 
ed, specifying,  for  the  larger  part,  the  partic- 
ular Investments  he  had  made  in  her  name 
and  for  her  account,  and  the  Income  derived 
therefrom.  Frequent  payments  on  account  of 
alleged  Income  were  made  to  her,  amounting 
to  over  $12,000;  but  the  Investments  from 
which  the  Income  remittances  came  were  not 
particularized  In  communications  to  her.  And, 
although  Irregular,  the  remittances  kept  up 
from  the  father's  death  until  about  the  year 
18&1.  It  does  not  appear  just  how  long  be- 
fore the  father's  death  these  transactions  com- 
menced. As  already  noticed,  James  L.  Clag- 
hom  died  on  August  26,  1884.  Two  letters  to 
Mrs.  Keller,  which  bis  son  testified  were  writ- 
ten by  him  at  his  father's  direction,  were  put 
In  evidence.  One,  dated  April  7,  1881,  is  as 
follows: 

"My  Dear  Mrs.  B.  O.  F.  Keller:  The  account 
stands,  February  1,  1881:  Cash  In  hand  to  J. 
ti.  Claghom,  fully  secured,  interest  6  per  cent 
per  annum',  $10,462.73;  State  Line  &  Sullivan 
Railroad  bonds,  7  per  cent.,  ?19,000  at  par, 
worth  to-day  $105;  86  shares  Commercial  Na- 
tional Bank,  at  $67.50,  $5,800;  $70  asked  Penn- 
sylvania bonds,  $5,000;  bond  and  mortgage, 
$2,000;  ground  rent,  $1,200;  loan  on  call,  se- 
cured, 6  per  cent.,  $6,000,— aggregating  $48,- 
762.73.  It  is  very  dllHcult  to  get  6  per  cent., 
and  be  secure.  We  have  done  the  best  we 
could,  and  feel  you  arc  secure.  As  soon  as  a 
good  Investment  offers,  father  will  Invest  the 
funds  in  his  hands.  Ten  thousand  bonds  were 
paid  off  last  year,  Is  the  reason  the  amount  in 
his  hands  is  large.  But  you  lose  no  Interest, 
he  preferring  to  pay  you  8  per  cent.,  even  if  he 
does  not  realize  that  much  at  present. 

"Tours,  in  great  haste,  Raymond." 

The  other  is  dated  March  20,  1883,  and  Is  as 
follows: 

"My  Dear  Mrs.  Kdler:  I  tiave  now  made  up 
father's  accotmts  since  July,  1882,  and  I  find 
very  little  change  in  your  account.  The  in- 
vestments are  the  same.  The  only  difference 
Is  the  amount  of  cash  on  hand,  in  the  hands  of 
father,  bearing  sir  per  cent,  secured,  which 
was  July  1,  1882,  $10,054.01,  Instead  of  $10,- 
462.73;  88  shares  Commercial  Bank;  19,300 
bonds  State  Line  &  Sullivan  Railroad;  Penn- 
sylvania Railroad,  $5,000;  Ijond  and  mortgage, 
$2,000;  ground  rent  $1,200;  loan  on  call,  se- 
ctired,  $5,000.  If  you  should  spend  four  or 
five  hundred  dollars  a  year  more  of  Income  for 
ten  years.  It  would  only  amount  to  $5,000  or 
If4,000  In  the  aggregate.  I  do  not  see  that  any 
more  could  be  derived  from  Investments  than 
At  present.  Yon  had  better  be  sure  than  take 
risks.  I  am  going  over  to  Boston  on  Sunday 
night  and  Annie,  I  think,  will  go  along.  In 
fact,  I  know  she  will.    Will  stop  at  Brunswick. 


Look  va  np.    Kindly  drop  note  when  joa  wtK 
look  in.    Shall  stay  a  day  or  so. 
"Yours  truly,  Raymand." 

March  2,  1891,  seven  years  after  testator'^ 
death,  J.  Raymond  Claghom  wrote  a  letter,  ol 
which  the  following  Is  a  copy,  to  Mrs.  Keller: 
"My  Dear  Mrs.  Keller:  The  foUowlng  is  a 
full  statement  of  your  account  with  securities 
on  hand,  as  it  stood  January  1st  wiiidi  is  the 
date  at  which  I  tiave  settled  the  accoimtB  at 
the  estate.  It  has  not  varied  of  any  oaaae- 
quence  since  then.  Hope  yon  will  find  it  sat- 
isfactory. The  securities  are  all  good,  and  give 
very  little  concern.  I  have  put  oppoaitB  the 
different  Items  of  the  annual  income: 

19,000  State  line  &  Sullivan  R.  R. 
Co.  bonds,  6 $1,140  00 

2,000  Grand  Rapids  &  Indiana  fives. .         lOO  Oi^ 

136  shares  the  Commercial  Bank  of 
Phila 476  00 

$5,000  temporary  loan,  with  collateral; 
has  been  five  per  cent.;  is  six 300  00 

$2,000  mortgage,  2,042  Woodstock 
street  Philadelphia,  at  6  per  cent. .         100  00 

$9,(NI3.79,  being  balance  to  yonr  cred- 
it on  t)ooks  of  estate  of  James  L, 
Claghom,  deceased,  upon  which  six 
per  cent,  has  always  been  allowed..         B42  63 

Aggregating   $2,658  63 

"Of  course,  you  imderstand  that  wben  te- 
ther's estate  is  finally  closed,  the  items  to  yonr 
credit  will  be  turned  ovex,  either  in  cash  or  se- 
curities. Considering  the  condition  of  aflaiis, 
do  you  think  your  funds  have  shrunk  mncb.  If 
any?  State  Line  bonds  used  to  be'  aeren.  per 
cent,  but  were  reduced  to  six  per  cent,  two 
years  ago.  Think  first-class  inveatmoit  for  the 
bonds  sold  at  ten  per  cent  premium;  tmt  at 
course,  all  things  are  d^ressed  at  present  but 
that  maltea  no  difference  whoi  one  wants  to 
hold  on." 
On  May  14,  1891,  he  again  wrote: 
"My  Dear  Mrs.  Keller:  Inclosed  please  find 
draft  for  $300.  Will  send  you  the  balance 
early  next  week,  which  I  presfume  wHl  be  satis- 
factory to  you.  I  do  not  ttiink  it  will  be  neces- 
sary for  you  to  give  any  note,  as  I  will 
charge  it  in  your  account  hi  the  estate,  whicb 
I  presume  will  be  entirely  satisfactory  to  you." 
Tlie  acting  executor,  the  son,  admits  that 
the  statements  in  all  three  letters,  of  invest- 
ments, purporting  to  be  in  Mrs.  Keller's  name 
and  for  her  account,  were  false.  Ttae  iarget 
part  of  the  securities  were  hypothecated  for 
loans  to  the  son.  Some  of  the  investments 
were  in  tlie  name  of  the  father,  with  noth- 
ing to  Indicate  Mrs.  Keller's  ownership.  The 
uncontradicted  testimony  is  that  Mrs.  Clag- 
hom gave  to  her  son  a  power  ot  attorney  to 
act  for  her,  and  that  she  concurred  In  aH 
his  acts  in  relation  to  the  business  of  the  es- 
tate. By  the  will  of  James  L.  Claghom.  hit- 
wife  and  son  were  the  sole  beneficiaries  of 
his  estate,  and  except  as  to  household  furni- 
ture, which  was  directly  bequeathed  to  the 
wife,  the  son  was  appointed  trustee  to  pay  to 
her  the  income  of  the  estate  during  her  life, 
then  principal  and  income  were  to  merge  for 
his  benefit  It  was  not  until  the  remittances! 
stopped,  in  18M,  that  Mrs.  Keller  made  In- 
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<]iilry  as  to  her  iDTestmeni.  She  then  dlscor- 
«red  that  the  grossest  deception  had  been 
practiced  apon  her,  and  demanded  at  law  the 
accounting  which  Is  the  subject  ot  this  litiga- 
tion. After  citation,  but  before  account  filed, 
Mrs.  Claghom  and  her  son  resigned  as  ex- 
A'C-utors,  and  the  son  as  trustee,  and  Henry  G. 
Davis  was  appointed  In  their  stead.  He 
pleaded  the  statute  of  limitation  as  a  bar  to 
the  claim  of  Mrs.  Keller,  in  which  plea  be 
was  Joined  by  the  bank,  the  remaining  cred- 
itor. The  court  overruled  the  plea,  on  three 
grounds:  (1)  That  the  payments  kept  up  for 
more  than  seven  years  after  the  death  of  the 
testator  were  a  distinct  recognition  of  the 
debt  which  subsisted  at  his  death,  and  equiva- 
lent to  a  promise  to  pay;  and  (2)  as  the  exec- 
utors themselves  were  the  beneficiaries  of 
the  estate,  and  the  benefit  or  Indulgence  or 
postponed  payment  accrued  to  them  Individ- 
ually, ondec  the  authority  of  McWilliama'  Ap- 
peal. 117  Pa.  St.  Ill,  11  Atl.  383,  they  were 
estopped  from  Interposing  the  bar  of  the  stat- 
ute; (3)  that  a  fraud  had  been  practiced  up- 
on Mrs.  Keller  by  both  the  testator  and  his 
executors,  by  misrepresentation,  and  in  con- 
cealing from  her  the  fact  that  her  securities 
bad  been  misappropriated,  which  fraud  she 
did  not  discover  until  the  year  before  the  ac- 
coant  was  filed;  therefore  the  statute,  as 
against  her,  commenced  to  run  only  from  her 
discovery  of  the  fraud. 

We  do  not  concur  with  the  learned  court 
below  in  the  first  and  second  reasons  given 
for  the  decree.  As  to  the  first,  it  is  directly 
In  conflict  with  all  onr  authorities,  from  Fritz 
V.  Thomas,  1  Whart.  QC>,  down  to  Light's  Es- 
tate. 136  Pa.  St.  211,  aO  Atl.  538,  537.  AU  of 
them  hold  that  the  recognition  of  a  debt  bar- 
red by  the  statute,  by  the  personal  representa- 
tive, is  bat  a  new  promise,  on  which  he  muat 
be  sued  personally.  He  is  not  answerable  In 
bis  representative  capacity  for  any  cause  of 
action  not  created  by  the  decedent  himself.  If 
he  revive  the  cause  of  action  by  a  new  prom- 
ise, th«i  the  promise  is  essentially  a  new 
contract,  which  alone  can  be  lelled  on  to  sus- 
tain the  action. 

As  to  the  second  reason,  it  would  be  soand 
if  Mrs.  Keller  were  the  only  creditor,  for,  the 
executors  being  the  only  beneficiaries,  they 
wond  then,  on  the  principle  of  McWiUiams' 
Appeal,  supra,  relied  on  by  the  court  below, 
be  estopped;  this,  because  It  would  be  in- 
equitable to  permit  them  to  benefit  personal- 
ly by  the  fraud  as  against  the  party  defraud- 
ed. McWilUams'  Appeal  assumes  the  creditor 
knew  bis  rights  under  the  law,  and  was  con- 
dcions  of  the  peril  from  neglect  to  enforce 
them  within  the  six  years;  but  as  by  the  act 
of  the  legatees,  who  alone  were  benefited,  he 
deferred  suit,  they  were  estopped  from  plead- 
ing the  statute,  as  representatives  of  the  es- 
tate. There  were  no  other  creditors.  The 
advantage  accrued  solely  to  the  legatees.  If, 
in  this  case,  Mrs.  Keller  knew  immediately 
after  the  death  of  testator  that  her  securities 


had  been  misappropriated,  the  statute  would 
have  run  against  her  as  to  other  creditors, 
even  If,  by  cajolery  and  promises,  the  legatees 
had  induced  her  to  defer  suit.  The  rule  In 
McWilliams'  Appeal,  on  such  facts,  could  be 
Invoked  only  to  this  extent:  The  bank  could 
plead  the  statute  against  her,  and,  under  the 
facts,  its  claim  would  then  be  paid  In  full. 
Then,  as  to  the  balance  of  the  fund,  the  ex- 
ecutors would  be  estopped  from  interposing 
the  bar  of  the  statute  against  her,  because, 
as  legatees,  they  had  caused  her  to  delay 
pressing  her  claim  for  more  than  six  years. 

But  we  think  the  third  reason  amply  vin- 
dicates the  decree.  Putting  aside  the  confi- 
dential relation,  and  the  fact  that  the  ex- 
ecutors were  the  sole  legatees,  the  statute, 
under  the  facta  found,  does  not  bar  her  claim. 
Her  money  was  not  loaned.  It  was  received 
to  be  Invested.  The  executors  repeatedly,  in 
the  most  explicit  statements,  represented  to 
Mrs.  Keller  that  it  was  invested,  and  she  was 
Informed  of  the  special  securities  In  her  name. 
If  this  had  been  true,  both  fatlier  and  son 
were  mere  custodians  of  her  property,  which 
they  were  bound  to  turn  over  to  her  on  de- 
mand. She  was  not  a  mere  contract  creditor 
of  the  estate.  She  had  loaned  no  money. 
They  were  simply  depositaries  of  her  funds 
for  a  special  purpose,  wliich  purpose  they  rep- 
resented had  been  executed.  True,  her  claim 
against  the  estate  because  of  the  fraud  had 
a  legal  existence  during  the  whole  10  years, 
and  the  law  required  her  to  know  this  if  she 
Icnew  the  fact  that  the  securities  had  been 
appropriated.  But  the  fraud  was  in  the  ac- 
tive, persistent  efforts  of  the  executors  to  con- 
ceal the  fact  of  misappropriation.  In  this 
they  succeeded.  As  to  her,  then,  the  statute 
commences  to  run  only  from  the  thne  she  dis- 
covered the  fact  of  misappropriation,  for  from 
that  time  aione  did  she  know  that  she  must  as- 
sume the  attitude  of  the  ordinary  contract  cred- 
itor. The  si>ecific  securities  were  beyond  the 
reach  of  the  law.  Their  proceeds  had  become 
part  of  the  estate  to  be  distributed.  In  this 
view,  while  the  law  abhors  such  conduct,  it 
cannot  be  questioned  that  the  executors  were 
acting  in  their  representative  capacity;  that 
Is,  th^  used  their  official  position  as  a  cloak 
to  defraud  one  creditor,  and  thereby  swell  the 
assets  for  all  creditors  and  legatees.  No  other 
creditor  can  successfully  interpose  the  statute 
as  against  her,  because  her  claim  against  the 
estate  dates  only  from  her  discovery  of  the 
Craud.  Then,  only,  so  far  as  concerned  her,  did 
her  right  accrue  to  proceed  against  the  estate. 

While  the  executor  and  trustee  appealed  from 
the  decree  of  the  court  below,  and  the  appeal 
was  pending  at  the  argument  here,  it  was  after- 
wards, on  the  20th  of  March,  1867,  discontinued, 
so  that  the  appellant  now  of  record  is  the  Com- 
mercial National  Bank.  As  our  decree  In  the 
case  of  Keller's  Appeal  (opinion  handed  down 
herewith)  37  AtL  918,  settles  the  form  of  final 
decree  on  all  the  exceptions,  we  simply  dismiss 
this  appeal;  costs  to  be  paid  by  appiellant 
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In  re  TASKER'S  ESTATE. 

(Snpreme  Coart  of  Penngylvania.    July  16, 

1807.) 

ACCOMMODATIOX  NOTB — EYtDEltCE— FRAUD, 

1.  A  finding  that  a  note  was  discounted  bjr  a 
bank  for  the  maker,  and  not  loaned  to  it  by  him 
for  accommodatioD,  is  not  supported  merely  by 
the  fact  that  the  note  was  several  times  renewed; 
a  witness  testifying  that  the  note  was  loaned  to 
the  bank  without  consideration,  and  the  bank  fail- 
ing to  produce  its  books  to  ahow  that  any  <:j>nsid- 
eration  passed. 

2.  Eridence  that  a  note  was  loaned  to  a  bank 
for  accommodation,  because  it  was  being  reor- 
ganized as  a  nati(Hial  bank,  and  "needed  paper," 
is  insufficient'  to  show  that  the  loan  was  fraudu- 
lent on  the  part  of  the  maker,  as  intended  to  de- 
ceive the  bank  examiner,  so  as  to  prevent  the 
maker  from  setting  np  the  facts  in  defense  of  a 
soit  by  the  bank  on  the  note,  since  the  note  might 
have  been  desired  by  the  bank  to  borrow  money 
on,  or  for  other  legitimate  purposes. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

Proceeding  tor  the  distribution  of  the  es- 
tate of  Thomas  T.  Tasker.  Prom  an  adjudi- 
cation of  the  account  on  the  report  of  an  au- 
dita allowing  the  claim  of  B.  F.  Fisher,  re- 
ceiver of  the  Spring  Garden  National  Bank, 
Stephen  P.  M.  Tasker  and  others,  executors, 
appeal.    Reyersed. 

Thomas  T.  Tasker  died  on  the  27th  day  of 
January,  1802,  and  by  his  will  he  appointed 
Stephen  P.  M.  Tasker,  WilUam  H.  Tasker, 
and  Mary  B.  Clark  his  executors,  to  whom 
letters  were  granted  by  the  register  of  wflls 
for  the  county  of  Philadelphia,  and  whose  ac- 
count was  filed  and  audited  before  Ashman, 
J.,  an  adjudication  filed  on  the  20th  day  of 
November,  1895,  and  the  account  confirmed 
nisi.  At  the  audit  there  was  presented  on 
behalf  of  B.  F.  Fisher,  Esq.,  receiver  of  the 
Spring  Garden  National  Bank,  among  other 
claims,  one  of  $5,000  upon  a  note  of  the  de- 
cedent for  that  amount,  drawn  to  the  order  of 
Stephen  P.  M.  Tasker,  dated  January  5,  1891, 
and  payable  May  31,  1891.  This  note  was 
the  last  of  a  series  of  renewals  of  one  of  like 
amount  between  the  same  parties,  dated  the 
2d  day  of  February,  1886,  and  payable  at 
four  months.  The  original  note  was  procur- 
ed by  the  president  of  the  Spring  Garden 
Bank,  Francis  W.  Kennedy,  from  the  deced- 
ent, and  Stephen  P.  M.  Tasker,  his  son,  for 
the  accommodation  of  the  bank;  and  neither 
the  decedent  uot^  Stephen  P.  M.  Tasker  ever 
received  any  consideration  either  for  the  orig- 
inal note  or  for  any  subsequent  renewal 
thereof.  T%e  transaction  regarding  these 
notes  was  shown  by  the  testimony  of  Stephen 
P.  M.  Tasker,  who  was  called  In  behalf  of  the 
estate,  and  by  Mr.  George  W.  Scouler,  who 
had  been  note  clerk  of  the  Spring  Garden  Na- 
tional Bank,  in  behalf  of  the  receiver.  Mr. 
Tasker's  evidence  was  of  the  conversation 
that  occurred  between  himself  and  President 
Kennedy,  which  Induced  the  making  of  the 
notes.  Mr.  Scouler  did  nothing  more  than  to 
Identify  a  book  containing  a  record  of  notes 


discounted,  he  having  made  the  entries.  The 
book  was  offered  In  evidence,  and  was  sub- 
mitted subject  to  the  exception  of  counsel  for 
the  executors.  The  note  clerk  was  then  per- 
mitted to  read  entries  in  the  book  relating  to 
the  last  renewal  note,  and  to  explain  the 
meaning  of  those  entries  and  the  method  then 
pursued  by  the  bank  of  transacting  its  busi- 
ness regarding  notes  discounted  by  It.  He 
admitted  that  the  note  of  January  30,'  1891, 
was  a  renewal  of  the  original  note,  which 
Stephen  P.  M.  Tasker  testified  was  an  accom- 
modation to  the  bank,  given  without  consid- 
eration; but  the  book  admitted  In  evidence 
contained  no  entries  respecting  the  original 
note,  and  there  was  no  testimony  whatever 
to  show  that  either  the  maker  or  the  indorser, 
or  any  other  person,  ever  received  any  con- 
sideration for  it.  The  auditing  judge  found 
from  the  evidence  contained  In  the  book  that 
the  original  note  had  been  renewed  from  tiro* 
to  time,  and  that,  therefore,  testimony  that  It 
was  given  without  consideration,  and  for  the 
necessities  of  the  bank  at  a  particular  time, 
was  flatly  contradicted  by  the  fUct  of  these 
renewals,  and  he  admitted  ttie  dalm. 

John  Bparhawk,  Jr.,  Sheldon  Potter,  and 
John  O.  Johnson,  fwr  appellanta.  J<rim  R. 
Bead,  Silas  W.  Pettit,  and  H.  B.  Olll.  for  ap- 
pellee. 

GREEN,  3.  On  the  hearing  before  the 
auditing  Judge,  Stephen  P.  M.  Tasker  testl> 
fled  as  follows:  "I  was  a  depositor  many  years 
In  the  Spring  Garden  Bank.  Mr.  Kennedy. 
the  president,  sent  for  me,  and  told  me  they 
were  about  to  form  the  bank  into  a  national 
bank,  and  needed  paper.  He  asked  me  If  I 
could  get  two  notes  from  my  fadier,  for  ^- 

000  each.  My  father  agreed  to  it,  and  sent 
two  notes  at  $5,000  each,  drawn  February  2, 
1888,  one  at  four  months,  and  one  at  five 
months.  They  were  not  to  be  used  at  aB. 
One  of  them  (presented  by  Mr.  Preedley)  is 
a  renewal  of  the  original  one.  So  is  the  note 
presented  by  Mr.  Stcme.    Neither  father  mr 

1  ever  received  any  consideration  for  either 
note."  If  the  foregoing  testimony  was  true, 
the  transaction  was  a  loan  by  Thomas  T. 
Tasker  of  his  accommodation  note  to  the  bank. 
and  the  bank  could  in  no  poesibie  drcnmstait- 
ces  be  permitted  to  recover  the  money  on  the 
note  for  Its  own  use  from  the  maker.  In  the 
case  of  Simons  v.  Fisher,  5  G.  C.  A.  311,  55 
Fed.  906,  It  was  said  by  Acheson,  J.:  "Xow,  if 
a  bank  or  its  receiver  can  successfully  uialn- 
tain  an  action  against  an  Innocent  maker  of  a 
promissory  note  which  came  to  It  by  the 
bands  of  its  own  president,  who,  acting  In  its 
behalf  and  as  its  representative,  inticnred  the 
note  for  the  accommodation  ct  the  bank  tn 
the  course  of  Its  regular  business,  surely  It  can 
only  be  upon  fidler  proofs  than  this  recocxl 
discloses  that  the  bank  became  a  bona  fide 
holder  of  the  note  for  value."  This  Judgment 
was  afltaned  in  28  U.  S.  App.  95,  12  C.  C.  A. 
125,  and  64  Fed.  311.    The  doctrine  la   too 
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manifestly  sonnd  to  reqtilre  argnment  In  its 
support.  The  learned  court  below  disposed 
of  tbe  testimony  by  saying  that  the  auditing 
judge  had  found  that  tbe  testimony  was  un- 
troe,  becanse  the  notes  were  successively  re- 
newed during  the  five  years  following,  and 
that  this  was  a  flat  contradiction  of  the  testi- 
mony that  the  notes  were  borrowed  by  the 
bank  for  temporary  use.  That  is  all  that  is 
said  by  the  auditing  Judge  or  the  court  below 
on  this  subject  We  are  not  satisfied  with 
this  mode  of  dl^MSlng  of  either  the  testimony 
or  the  subject.  We  do  not  see  that  It  follows 
necessarily,  and  as  a  matter  of  course,  that. 
If  a  loaned  note  Is  renewed  for  a  number  of 
times,  it  must  be  assimied  that  It  nerer  was 
a  loaned  nota  There  may  have  been  suftl- 
clent  reasons  for  continuing  the  loan  of  the 
note.  Just  as  in  the  case  of  Indivldnals  who 
obtain  accommodation  Indorsements  from  their 
friends,  and  continue  to  renew  the  paper  in 
the  same  way  through  many  successive  years. 
So,  this  bank  may  have  desired  to  continue 
tilts  paper  in  its  original  shape,  either  because 
they  had  nsed  it  to  borrow  money  upon,  or  to 
exhibit  it  as  an  apparent  asset  of  the  bank. 
We  cannot  know  from  anything  on  the  record 
how  the  real  tact  is,  but  It  is  not  at  all  satis- 
factory to  have  the  positive  testimony  of  a 
party  to  the  original  transaction,  and  who,  for 
aught  that  appears  to  the  contrary.  Is  a  per- 
fectly re8i)ectable  and  truthful  witness,  swept 
entirely  out  of  the  case,  and  branded  as  false, 
simply  by  an  assumption  which  may  or  may 
not  be  well  founded,  and  with  nothing  on  the 
record  to  sustain  it.  We  cannot  but  regard  It 
as  an  extremely  suspicious  circumstance.  In 
the  way  of  such  an  assumption,  that  tbe 
books  of  the  bank,  being  in  the  custody  of 
the  receiver,  and  therefore  entirely  accessible, 
were  not  produced  to  explain  the  original 
transaction.  If  the  note  was  really  discount- 
ed for  the  maker,  aa  a  matter  of  course  the 
proceeds  would  have  been  placed  to  the  credit 
of  the  maker,  and  would  have  been  subject 
to  his  check,  and  If  he  had  needed  the  money, 
as  must  naturally  be  assumed,  would  have 
been  drawn  out  very  soon  after  the  discount 
was  obtained.  Both  the  cash  account  of  tbe 
bank  and  the  personal  account  of  the  maker 
of  tbe  note  would  necessarily  have  shown  how 
this  was.  Yet  although  the  note  clerk  who 
was  connected  with  the  bank  for  15  years  was 
a  witness  on  the  stand,  and  was  examined,  be 
gave  no  testimony  on  this  most  Important  sub- 
ject He  did  give  the  entries  from  tbe  dto- 
coimt  book  for  February,  1891,  and  traced  tbe 
note  back  to  Its  Immediate  predecessor,  given 
In  September,  1890.  But  that  testimony  was 
of  no  value  as  to  the  real  merits  of  the  contro- 
versy. The  original  transaction  occurred  in 
February,  1886,  and  the  absolute  and  uncon- 
tradicted testimony  of  the  man  who  Indorsed 
the  first  note  fatally  challenged  the  considera- 
tion of  that  note.  He  swore  positively  that  it 
was  given  at  the  request  of  the  president,  as 
an  accommodation  to  the  bank,  and  that  nel- 
tber  bis  father  nor  he  bad  ever  received  any 


consideration  for  It  If  this  testimony  was 
untrue,  the  bank  had  the  most  ample  and  aat- 
lsfactoi7  means  of  disproving  It  In  Its  own 
possession,  and  was  clearly  bound  to  use 
those  means.  No  explanation  is  given  of  this 
singular  omission,  and  we  are  at  a  loss  to 
understand  how  any  valid  reason  can  be  given 
for  It  Assuredly,  we  will  not  make  haete  to 
discredit  the  positive  testimony  of  a  seemingly 
reputable  and  truthful  witness,  who  Is  not 
contradicted  In  any  respect,  and  who  Is  not  in 
any  manner  impeached,  by  a  mere  assump- 
tion that  It  Is  not  true,  when  the  bank  and  its 
receiver  have  In  their  possession  the  means  of 
proving  what  the  real  truth  of  the  transaction 
was,  and  fails  to  use  those  means.  We  know 
of  no  reason  for  disbelieving  the  testimony, 
and,  on  the  present  state  of  the  record,  we  do 
not  disbelieve  It  and  certainly  cannot  sanction 
d  decree  founded  only  upon  such  a  disbelief. 

It  is  rather  intimated  than  decided  by  the 
auditing  Judge  that,  conceding  the  truth  of  the 
testimony  of  the  witness  Tasker,  It  would  iead 
to  establish  a  fraud  on  the  part  of  the  bank. 
In  which  Thomas  T.  Tasker  participated,  and 
therefore  he  could  not  escape  liability  by  set- 
ting up  the  fraud.  The  court  In  banc  very 
properly  says  nothing  upon  this  subject  The 
record  is  utterly  lacking  to  support  such  a  con- 
tention. There  is  no  evidence  whatever  that 
anything  was  said  to  Thomas  T.  Tasker  up- 
on that  subject,  or  that  he  agreed  to  do  any- 
thing of  the  kind.  Tbe  witness  does  not  say 
that  It  was  Intended  to  use  the  notes  to  de- 
cdve  the  bank  examiner.  It  Is  entirely  con- 
sistent with  his  testimony  that  the  bank  may 
have  desired  to  use  the  notes  to  borrow  mon- 
ey, to  be  used  In  the  organization  of  s  national 
bazik.  But  It  to  not  necessary  to  pursue  tbe 
discussion,  for  tbe  simple  reason  that  there  la 
no  evidence  to  support  the  contention,  and 
neither  the  auditing  Judge  nor  tbe  court  In 
banc  bases  the  decree  upon  It  We  are  of 
opinion  that  the  dalm  of  the  receiver  of  tbe 
bank  Is  not  sustained,  and  Is  not  entitled  to 
be  paid  out  of  the  fund  in  the  hands  of  tbe 
accountants.  The  decree  of  the  court  below 
is  reversed,  at  the  cost  of  the  appeOee,  and  the 
record  Is  remitted,  with  Instruction  to  distrib- 
ute tbe  estate  In  accordance  with  this  opinion. 


FINEBURG  V.  SECOND  &  THIRD 
STREETS  PASS.  RY.  CO. 
(Supreme  Court  of  Pennsylvania.    July  15, 
1897.) 
Trial — Instrdctions— Ckedibilitt   of   Witness. 
In  an  action  for  injuries,  the  evidence  of  J., 
a  witness  for  plaintiff,  was  contradictory  in  it- 
self,   and   was   contradicted   by   the  evidence  of 
five  or  six  persons,  and  by  all  tbe  circumstances. 
With  the  exception  of  his  evidence,  there  was 
none  to  go  to  the  jury  on  the  charge  of  defendant's 
negligence.     Held,  that  it  was  error  not  to  call 
the  credibility  of  J.'s  testimony  to  the  July's  at- 
tention. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 
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Action  by  Emanuel  Flnebnrg,  by  Bstber 
Flneburg,  his  mother  and  next  friend, 
against  the  Second  &  Third  Streets  Passen- 
ger Railway  Company,  for  personal  Injuries 
caused  by  defendant's  negligence.  From  a 
Judgment  In  f avoir  of  plain tifC,  defendant  ap- 
peals.    Reversed. 

Wm.  Henry  Lex  and  John  G.  Johnson,  for 
appellant.    Frederick  J.  Shoyer,  for  appellee. 

WILLIAMS,  J.  The  Injury  complained  of 
in  this  case  was  received  while  the  defendant 
company  was  using  horses  as  a  motive 
power  for  Its  street  cars.  The  verdict  seems 
to  be  clearly  against  the  weight  of  the  evi- 
dence. This  circumstance  standing  alone  is 
not  a  ground  for  reversing  the  Judgment; 
but  the  appellant  alleges  that  the  verdict  may 
have  resulted  from  the  manner  In  which  the 
case  was  submitted  to  the  Jury,  and  assigns 
error  to  the  charge  of  the  learned  trial  judge. 
Let  us  see,  first,  what  case  the  evidence  on 
the  part  of  the  plalntlif  presented,  and  then 
look  at  the  manner  of  its  submission  to  the 
jury.  ■  Two  witnesses  were  called  by  the 
plaintiff  who  saw  the  accident.  They  were 
Lonls  Rosenberg  and  Hanna  Roberts. 
Rosenberg  testified  that  the  plaintiff  ran 
across  the  street  In  front  of  the  car,  and 
that,  while  on  or  near  the  defendant's  rail- 
way track,  he  f^l,  with  one  foot  across  one 
of  the  rails.  Before  he  could  lift  bis  foot 
from  the  rail,  the  car  was  upon  him,  and  his 
foot  was  Injured.  In  the  same  breath  he 
testifies  that  the  distance  between  the  car 
and  the  plaintiff,  when  he  fell,  was  sufficient 
to  have  given  the  driver  opportunity  to  bring 
his  car  to  a  full  stop  before  reaching  the 
place  where  the  boy  had  fallen.  This  wit- 
ness also  admits.  In  effect,  that,  immediately 
after  this  accident  happened,  he  gave  an 
entirely  difterent  account  of  tt,  and  that  he 
then  said  the  boy  ran  directly  in  front  of 
the  car,  and  was  hit  by  one  of  the  horses, 
and  thrown  down,  and  received  the  injury 
before  he  could  move  after  falling.  Hanna 
Roberts  gave  another  and  different  account 
of  the  accident.  She  was  at  the  southwest 
comer  of  Third  and  Catherine  streets.  The 
boy  was  then  at  the  southeast  corner  of  the 
same  intersection.  He  started  to  cross  over 
to  where  she  stood,  and,  when  Just  across 
the  track,  fell  towards  tne  curb  on  the  side 
of  the  street  where  she  was.  She  started 
towards  him,  but,  before  she  could  reach 
him,  the  car  had  passed  over  his  foot.  She 
was  very  near  to  him  as  he  fell  towards  the 
curb,  but  she  was  unable  to  reach  him  In 
time.  The  injury  had  been  Inflicted,  and  the 
car  had  passed  on,  before  she  had  taken  the 
few  steps  that  brought  her  to  the  place 
where  he  lay.  It  will  thus  be  seen  that  the 
contradictory  story  of  Rosenberg  was  all  the 
testimony  in  the  case  on  which  a  charge  of 
negligence  could  rest.  He  was  contradicted 
In  regard  to  every  statement  tending  to 
show  want  of  care  on  the  part  of  the  driver, 


and  most  effectually  contradicted  by  all  the 
circumstances  surrounding  the  accident. 
There  were  three  persons  on  the  front  plat- 
form besides  the  driver  when  the  boy  was 
Injured.  Not  one  of  them  saw  him  or  knew 
of  the  Injury  till  some  time  afterwards.  The 
seats  in  the  car  were  all  full,  but  the  pas- 
sengers were  equally  In  Ignorance  of  the  boy 
and  his  injury.  There  were  two  persons 
standing  on  the  rear  platform,  who  saw  the 
boy  picked  np  after  the  car  had  passed, 
and  called  the  attention  of  the  conductor  to 
the  circumstance;  but,  before  they  saw  the 
conductor,  the  boy  had  been  taken  off  the 
street.  Mrs.  Paynter,  a  witness  called  by 
the  defendant,  gives  an  account  of  the  ac- 
cident that  harmonizes  all  the  circumstances 
referred  to,  and  accounts  for  the  fact  that 
none  of  the  pa8S3ngers  or  employes  saw  the 
boy  fall,  or  knew  of  his  injury  at  the  time. 
She  says  she  was  at  her  window,  two  doors 
from  the  corner  of  Third  and  Ca-therlne 
streets,  and  saw  the  accident  The  boy 
started  to  cross  the  street,  but,  f^dling  be- 
hind the  horses,  he  came  up  against  the  body 
of  the  car,  put  his  hand  a^i^inst  it,  ran  along- 
side of  It  for  a  little,  and,  while  running,  fell 
so  that  the  hind  wheel  passed  over  one  of  his 
feet.  Sherry,  with  another  witness  Called 
by  the  defendant,  saw  the  boy  dart  ont  sud- 
denly Into  the  street,  and  thought  he  got 
in  front  of  the  horses,  but  that  this  was  dono 
so  quickly  as  to  make  It  impossible  to  stop 
the  car  to  avoid  the  accident 

With  the  exception  of  the  testimony  of 
Rosenberg,  there  was  no  evidence  in  this 
case  to  Justify  Its  submission  to  the  jury.  If 
this  testimony,  so  contradictory  In  itself,  and 
so  thoroughly  contradicted  by  all  the  othfr 
evidence  and  by  all  the  circumstances  be- 
fore the  Jury,  was  to  be  submitted  as  suf- 
ficient to  justify  a  verdict  Its  credibility 
should  have  been  called  to  their  attention. 
The  pertinent  facts  affecting  its  credit  and 
the  contradictions  of  its  sta/tements  by  oilier 
witnesses,  should  have  been  adverted  to. 
The  learned  judge  alluded  to  him  as  aa  ex- 
ample of  a  class  of  witnesses  whose  testi- 
mony sustained  the  plaintiff's  case.  But  he 
was  not  an  example  of  a  class.  He  stood 
absolutely  alone.  So  far  as  the  facts'  testi- 
fied to  by  him  affecting  the  charge  of  negli- 
gence against  the  company  are  concerned. 
every  other  witness  called  on  both  sides, 
some  five  or  six  in  number,  testified  in  a 
manner  that  tended  with  more  or  less  direct- 
ness to  contradict  him.  In  no  particalar 
relating  to  the  failure  of  the  driver  to  do 
his  full  duty  is  he  corroborated  by  a  sin$;le 
witness  or  a  single  circumstance.  The  at- 
tention of  the  jury  should  have  been  drawn 
to  the  situation  and  credibility  of  this  wit- 
ness, Reichenbach  v.  Ruddach,  127  Pa.  St 
564,  18  Atl.  432;  Lerch  v.  Bard,  177  Pa.  St. 
197,  35  Aa.  714.  ^ight  inaccuracies  In  re- 
viewing the  evidence  will  not  be  re^r.irded 
as  error.  Knapp  v.  Griflin,  140  Pa.  St  OiM. 
21  Atl.  449.    But  if  the  charge  ia  in    th«r 
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nature  of  an  argument  on  one  eide,  or  is  in- 
H'dequate  In  Its  treatment  of  the  questions 
submitted,  such  defect  will  be  ground  for 
reversal.  Young  v.  Merkel,  163  Pa.  St.  513, 
30  Atl.  196.  There  is  no  complaint  of  par- 
tiality In  this  case,  but  of  an  Inadequate 
presentation  of  the  case  to  the  Jury,  so  far 
at  least  as  the  credlblWty  of  Rosenberg's 
teBtlmony  was  concerned.  This  objection  is 
well  taken,  and  may  accwunt  for  the  verdict. 
Why  the  verdict  was  not  promptly  set  aside, 
as  against  the  weight  of  the  evidence,  It  Is 
not  easy  to  see.  The  assignments  of  error 
are  sustained.  The  judgment  Is  reversed, 
and  venire  de  novo  Is  awarded. 


DEVLIN  V.  PHCENIX  IRON  CO. 

(Supreme  Court  of  Pennsylvania.     July  15, 

1897.) 

Uasteb   and   Servant — Injdkieb  to    Ehplotb — 

Neolioence  and  Contxibctohy 

Neolioencr. 

1.  Where  employes  in  a  mill  permitted  articles 
to  accumulate,  when  not  in  use,  on  the  floor, 
and  to  remain  there  two  weeks  or  more,  and  there 
was  a  place  provided  by  the  employer  for  their 
storage,  the  employer  was  not  liable  for  injuries 
to  one  of  such  employes  who  stumbled  against 
such  articles  and  fell. 

2.  In  an  iron  mill,  blooms  were  lifted  from  a 
pit,  in  which  they  were  cast,  by  the  use  of  bitts, 
and  carried  to  a  truck.  Such  bitts  would  grow 
smooth  by  use,  and  the  proprietor  of  the  mill 
kept  on  hand  a  supply  of  sharp  bitts  for  the  use 
of  the  workmen.  Jfeld,  that  a  workman  who  had 
attached  the  bitts  to  blooms  for  about  two  years, 
and  knew  when  they  were  unfit  for  use,  and 
where  the  sharpened  bitts  were  kept,  could  not 
recover  for  injuries  caused  by  the  faiUug  of  a 
bloom  while  being  lifted  by  bitts  which  were,  as 
he  knew  at  the  time,  too  smooth  to  hold  the  bloom. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  William  Devlin  against  the  Phoenix 
Iron  Company  for  personal  injuries  caused  by 
defendant's  negligence.  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Revers- 
ed. 

Carroll  S.  Tyson  and  John  O.  Johnson,  for 
appellant.  J.  Whitaker  Thompson  and  A.  S. 
I^  Shields,  for  appellee. 

WILLIAMS,  J.  The  plaintiff  was  an  Iron 
worker  employed  by  the  defendant  company. 
It  does  not  clearly  appear  how  long  he  had 
been  employed  by  the  defendant,  but  it  does  ap- 
I>ear  that  his  work  had  been  in  the  same  room, 
and  nearly  In  the  same  place,  where  the  acci- 
dent complained  of  happened,  for  two  or  three 
years.  He  had  been,  at  least  during  all  the 
time  now  siwkeu  of,  one  of  the  gang  of  men 
at  work  In  and  around  a  pit  in  which  blooms 
were  cast,  and  from  which  they  were  lifted  by 
machinery,  and  loaded  upon  tracks  for  removal 
to  some  other  part  of  the  works.  As  the 
"fourth  man"  of  this  gang,  bis  business  was  to 
fasten  the  tongs  upon  the  bloom  which  was  to 
be  lifted  out  of  the  pit,  so  that  it  could  be 


raised  and  swung  over  the  truck  upon  which 
It  was  to  be  loaded  for  removal.  This  was 
done  by  the  use  of  bitts  which  clasped  the 
bloom  so  firmly  as  to  sustain  Its  weight  while 
it  was  being  lifted  and  carried  to  the  truck. 
On  the  night  of  the  accident,  plaintiff  was  tem- 
porarily acting  as  "third  man,"  whose  busi- 
ness it  was  to  guide  the  swinging  bloom,  by 
means  of  a  long  iron  hook,  into  a  position  di- 
rectly over  the  truck  upon  which  it  was  to  be 
loaded.  While  he  was  engaged  in  this  way, 
the  bloom,  which  was  at  a  red  heat,  slipped 
from  the  tongs  and  fell  to  the  ground.  The 
plaintiff  sprang  backwards  to  escape  the  red- 
hot  bloom,  and  felL  Before  he  could  get  out 
of  its  reach,  it  struck  one  of  his  legs,  and  he 
was  burned.  He  says  that  when  he  sprang 
backwards  he  came  in  contact  with  an  obstruc- 
tion on  the  floor  of  the  mill,  which  he  could 
not  see,  and  of  which  he  had  no  knowledge,  and 
that  on  this  obstruction  he  stumbled  and  fell. 
The  presence  of  this  obstruction  was  one  of 
the  things  he  complains  of  at  the  trial,  and  an- 
other was  the  fact  that  the  bitts  were  too 
smooth  to  grasp  the  bloom  with  sufficient  firm- 
ness to  support  its  weight.  The  defendant  re- 
quested the  learned  judge  of  the  court  below 
to  direct  the  jury  to  find  In  its  favor,  for  the 
reason  that  no  negligence  on  the  part  of  the 
company  had  been  shown,  and  because  the 
plalntifCs  negligence  had  contributed  to  his 
Injury.  The  learned  judge  refused  this  point, 
and  submitted  the  question  of  the  defendant's 
negligence  upon  the  evidence  relating  to  the 
obstruction  on  which  it  was  alleged  the  plain- 
tiff fell.  This  obstruction  consisted  of  a 
"round"  of  iron,  about  six  inches  in  diameter 
and  several  feet  In  length.  There  was  a  chain 
with  It,  and  a  few  pieces  of  scrap  lying  near  It. 
None  of  these  articles  belonged  to  that  part 
of  the  mill,  but  had  been  Improperly  allowed 
to  accumulate  there  by  the  inattention  or  want 
of  care  of  the  workmen  themselves.  There 
was  a  place  provided  by  the  defendant  com- 
pany for  the  storage  of  each  of  these  articles 
when  not  in  use,  but  they  had  been  suffered 
to  remain  for  two  weeks  or  more  where  they 
were  at  the  time  of  the  accident,  greatly  to  the 
inconvenience  and  danger  of  those  working 
about  the  pit,  as  the  plaintiff  hbuself  testifies. 
While  It  was  the  duty  of  some  of  the  worlunen, 
It  was  clearly  the  right  of  any  of  them  whoee 
personal  convenience  or  safety  might  be  affect- 
ed by  their  continued  presence,  to  see  to  the  re- 
moval of  these  articles  to  their  appropriate 
places.  It  appears,  however,  according  to  the 
plaintiff's  testimony,  that  the  workmen  most  In- 
terested In  their  removal  continued  their  work 
over  and  around  these  articles,  neither  attempt- 
Inff  to  remove  them  themselves,  nor  requesting 
others  to  do  so  for  them.  The  company  had 
constructed  Its  mill  according  to  a  common 
and  approved  model.  It  was  a  safe  place  in 
which  to  conduct  their  business.  If  at  any 
point  it  had  been  rendered  unsafe  by  the 
neglect  of  the  workmen  to  remove  rubbish,  or 
by  permitting  tools  to  accumtdate  where  they 
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had  dropped  them,  the  negligence  was  not  that 
of  the  employer,  but  of  the  employ^.  The 
trouble  was  not  with  the  place.  Neither  the 
general  construction  nor  the  arrangement  of 
its  parts  was  complained  of.  There  was  a 
definite  place  where  the  round,  chain,  and 
scrap  belonged.  They  did  not  belong,  and  they 
were  not  intended  to  be  left,  on  the  flocr,  for 
workmen  to  stumble  over,  but,  after  use,  to  be 
returned  to  their  place  of  storage,  and  left 
there  until  again  needed.  The  duty  of  the  em- 
ployer Is  to  provide  bis  workmen  with  a  safe 
place  In  which  to  labor,  suItaUe  tools  with 
which  to  work,  and  to  see  that  any  dangers 
peculiar  to  their  use  are  fully  made  known  to 
them.  He  has  a  right  to  rely  on  the  exercise 
of  common  prudence  by  his  workmen  In  the 
selection  of  material  from  a  common  stock 
provided  for  them,  and  in  the  use  and  care  of 
the  tools  with  which  their  work  Is  done.  Kosa 
V.  Walker,  139  Pa.  St.  42,  21  Atl.  157,  150; 
Goal  Ck>.  V.  Hayes,  128  Fa.  St  294,  18  Aa 
387;  McCombs  v.  Railway  Co.,  130  Pa.  St. 
182,  18  Atl.  613.  A  workman  is  boimd  to  take 
notice  of  an  obvious  danger,  and  cannot  be 
required  to  continue  at  work  in  a  dangerous 
place.  Reese  v.  Clark,  146  Pa.  St.  46o.  23  Atl. 
246.  The  proximate  cause  of  the  plaintiff's  in- 
jury was  the  fall  of  the  "bloom"  from  the 
tongs.  The  plaintiff  says  this  fall  was  due 
to  the  circumstances  that  the  bitts  made  use  of 
were  worn  smooth,  so  that  they  did  not  grasp 
the  mass  to  be  lifted  with  sufficient  firmness. 
But  the  plaintiff  was  familiar  with  this  work. 
He  had  been  engaged  in  attaching  the  tongs 
And  bitts  to  the  bloom  for  about  two  years,  and 
knew  thoroughly  when  bitts  were  unfit  for  use. 
He  knew,  and  his  employers  knew,  that  bitts 
would  grow  smooth  by  use.  In  consequence  at 
the  luiowledge,  the  company  kept  a  supply  of 
Sharp  bltu  on  hand  for  the  use  of  their  work- 
men; and  he  knew  the  fact,  and  the  place 
where  the  sharpened  bitts  were  kept  In  store. 
It  was  the  duty  of  the  workmen  In  the  pit 
to  discontinue  the  use  of  a  bitt  when  it  be- 
came smooth,  and  replace  it  from  the  general 
stock,  with  a  sharpened  one.  The  plaintiff 
knew,  aa  he  testifies,  that  the  bitts  in  use  at  the 
time  of  the  accident  were  too  smooth  to  grasp 
the  bloom.  Whose  duty  was  it,  upon  these 
facts,  to  make  the  exchange?  Not  that  of  the 
employer,  for  his  duty  was  dlscliarged  when 
he  furnished  the  supply  of  suitable  bitts  that 
could  be  resorted  to  whenever  it  was  neces- 
sary. The  practical  question  when  an  old  bitt 
became  too  smooth  for  use,  and  when  a  fresh 
one  was  required,  was  necessarily  left  to  the 
Judgment  of  those  whose  business  it  was  to 
use  them.  The  learned  Judge  of  the  court  be- 
low was  of  this  opinion.  The  use  by  the  work- 
m&i  of  bitts  which  were  unsuitable,  which 
they  saw  and  Icnew  to  be  so,  was  negligence 
that  contributed  to,  if  it  did  not  actually  cause, 
the  plaintlfTs  injury.  Without  this  negligence 
the  accident  could  not  have  happened.  Upon 
a  careful  consideration,  we  are  of  c^inlon  that 
the  defendant's  point  should  bare  been  answer^ 


ed  in  the  affirmative.  There  was  no  evidence 
of  negligence  on  the  part  of  the  company. 
There  was  very  clear  proof  of  the  negligence 
of  the  plaintiff  and  his  fellow  workmen,  tn  the 
presence  of  the  otistructlon  upon  which  he 
stumbled,  and  in  the  use  of  tmsuitable  bitts,  to 
which  all  of  the  witnesses  attribute  the  fallhig 
of  the  bloom.  The  evidence  therefore  fully  Jis- 
tifies  the  point  presented.  Bntler  v.  Railroad 
Co.,  126  Pa.  St.  160,  19  AU.  37.  The  assign- 
ment of  error  is  sustained,  and  the  Judgment 
entered  in  the  court  below  is  reversed. 


In  re  SCHIIID'S  ESTATE. 

In  re  DUNLAP'S  APPEAL. 

(Supreme  Court  of  PeunsylTania.     July  IS, 
1897.) 

Wills— Coxsthcctios—Natcre   of  Estatb— De- 
scent AXi>  Distribution— RiGBTS  of  Heirs. 

1.  Testator  gave  the  residue  of  his  estate  to  tiii 
wife,  with  full  authority  to  sell  the  same,  and 
execute  deeds  therefor,  and  provided  that,  "if 
any  of  the  same  be  left  over  after  lier  deatii.  1 
order  it  to  be  divided  amongst  my  children,  shan 
aud  share  alike."  Held,  that  the  wife  took  a  life 
estate  only. 

2.  Where  an  heir  dies  alter  land  left  by  his  an- 
cestor is  soid  under  orders  of  the  orphans'  conrt, 
and  confirmation  of  such  sale,  but  tieforedeed  ii 
made,  his  interest  descends  as  land,  and  not  ta 
money. 

Appeal  from  orphans'  court,  Lancaster  coun- 
ty. 

Judicial  settlement  of  the  account  of  Heniy 
Smith  and  another,  administrators  de  bonis 
non  with  the  will  annexed  of  the  estate  of 
Marks  Schmid,  deceased.  Prom  an  order  dis- 
missing exceptions  to  and  confirming  the  re- 
port of  an  auditor  appointed  to  make  di^ 
trlbntloo,  Frank  M.  Dunlap  appeals.    Affirmed. 

Frank  M.  Dunlap  is  the  surviving  husband 
of  Emma  Dunlap,  who  was  the  daughter  of 
Marks  and  Frederlcka  Schmid,  who  resided 
in  Lancaster  city,  Pa.  Marks  Schmid  died 
June  24,  1890,  leaving  a  widow  and  elgbt  chil- 
dren surviriug.  In  his  will,  after  certain 
items,  he  directs  as  follows:  "And  the  residue 
of  my  estate,  real  and  personal,  and  wh««so- 
ever  foimd,  I  give  and  bequeath  tmto  my  6eai 
wife,  Frederlcka,  giving  her  full  power  and 
authority  to  sell  the  same,  and  execute  deed 
or  deeds  therefor;  and  if  any  of  the  same  be 
left  after  her  death,  I  order  It  to  be  divided 
amongst  my  children,  share  and  share  aUke." 
Frederlcka  Schmid,  the  widow,  died  June  8. 
1896,  about  five  years  after  the  decease  «^  her 
husband,  and  her  will  was  proven.  In  which 
she  directed  that  the  residue  of  her  estate 
should  be  divided  equally  among  her  eight 
children,  of  whom  Emma  Dunlap  was  one. 
After  the  widow's  decease,  a  large  number  of 
properties  were  sold  by  order  of  the  orphans* 
court,  upon  a  petition  signed  by  an  the  heira 
under  the  act  of  Jtme  12,  1893.  The  purchase 
money  for  said  properties  was  to  be  paid  April 
1,  1896,  and  bait  given  and  agreements  made 
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for  tLe  fuUUllDg  oC  the  contractB.  BBuna 
Dunlap  died  April  8,  1806,  leavliig  a  buabajid 
BurrlTlng.  Aftorwarda  an  andltor  was  ap- 
pointed, who  distributed  the  fond  as  real  es- 
tate, and  decided  that  Frank  Unnlap  should 
only  hare  the  Ufe  estate  In  his  deceased  wife's 
share.  Exceptions  were  duly  filed  to  the  i«- 
port  of  the  auditor,  which  the  court  below  dis- 
missed. The  appellant  claims  that  the  fund 
should  have  been  distributed  as  personal  es- 
tate, and  that  he  should  haye  been  awarded 
his  deceased  wife's  share  absolutely. 

B.  Frank  Esbleman  and  B.  F.  Dayla,  for 
appellant.   John  A.  Ooyle,  for  appellees. 

GREEN,  J.  In  the  case  of  Brockley's  Ap- 
peal (Pa.  Sup.)  4  AO.  210,  not  reported  In  the 
state  reports,  we  certainly  did  hold  that  an 
estate  precisely  like  this  was  an  estate  for 
life  only.  The  words  of  the  will  in  tliat  case 
were:  "I  glre  and  bequeath  unto  my  dear 
wide,  Konlgunda,  all  my  estate,  real  and  per- 
sonal, and  wheresoever  found,  at  the  time  of 
my  death,  glylng  her  full  power  and  authority 
to  sen  the  whole  or  any  part  of  my  said  real 
estate,  and  execute  deed  or  deeds  therefor;  and 
in  case  any  of  my  said  estate  be  left  after  the 
death  of  my  said  wife  I  order  it  to  be  dlTlded 
as  follows."  There  the  widow  sold  the  real 
estate  to  one  for  $1,500,  and  took  a  lease 
from  him  for  life  at  a  nominal  rent  of  1  cent 
per  annum.  The  fl.SOO  was  never  used  by 
the  widow,  and  the  grantee  still  owed  it  to 
her  at  her  death.  He  was  also  her  adminis- 
trator, and  upon  the  settlement  of  his  account 
as  such  he  was  surcharged  with  this  amount 
as  a  part  of  the  estate  left  after  the  death  of 
the  widow,  and  tterefore  belonging  to  the 
children.  Upon  exceptions  filed  the  court  be- 
low sustained  tt»e  auditor's  report,  and  on  ap- 
peal to  this  court  we  sustained  the  decree  in  a 
brief  per  curiam.  We  said:  "Although  Mrs. 
Brockley  did  sell  the  real  estate  under  a  pow- 
er given  in  the  will  of  her  husband,  yet  It  is 
found  as  a  fact  that  she  did  not  nse  any  part 
of  the  proceeds.  She  therefore  held  them  as 
she  had  held  the  land,  and  in  the  language  of 
the  will  they  were  left'  as  a  part  of  the  estate 
of  her  husband."  It  will  be  observed  that  In 
that  case  the  widow  did  exercise  in  her  life- 
time the  express  power  given  to  her  by  the 
wiU  "to  sell  the  whole  or  any  part  of  my  said 
real  estate,  and  execnte  deed  or  deeds  there- 
for." Yet.  Inasmuch  as  the  proceeds  of  the 
!«ale  were  unused  by  the  widow,  we  decided 
that  she  held  them  in  the  same  way  that  she 
held  the  land,  and  gave  them  to  the  children 
as  a  part  of  the  estate  of  the  testator  devised 
to  them  by  his  will.  In  the  present  case  the 
widow  stni  continued  in  the  iwssesslon  and 
use  of  the  real  estate  devised  to  her  by  her 
husband  up  to  the  time  of  her  death.  It  was, 
therefore,  a  part  of  his  estate  in  her  hands  at 
the  time  of  her  death,  unused  and  unsold,  and 
was  clearly  subject  to  the  operation  of  the 
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husband's  will  under  the  decision  above  cited. 
The  words  of  his  will  <m  this  subject  are, 
"And  if  any  of  the  same  be  left  after  her 
death,  I  order  it  to  be  divided  amongst  my 
children,  share  and  share  alike."  This  is  the 
precise  contingency  contemplated  and  provid- 
ed for  by  the  will,  and  we  know  of  no  reason 
why  the  clear  testamentary  intent  and  pur- 
pose of  the  testator  should  be  disregarded. 
There  Is  no  rule  of  law  which  requires  it  to  be 
set  aside.  Her  attempt  to  dispose  of  It  by 
will  cannot  defeat  the  plain  Intent  of  the  tes- 
tator, and,  as  her  will  was  practically  the 
same  as  his  in  designating  the  persons  who 
should  ultimately  take  the  property,  there  is 
no  real  conflict  between  the  two  wiUs  on  that 
subject.  There  will  be  no  profit  In  entering 
Into  an  examination  of  the  numerous  authori- 
ties cited  In  the  argument  None  of  them 
really  conflicts  with  the  ruling  in  Brockley's 
Appeal  and  in  this;  and  Follweiler's  Appeal, 
102  Pa.  St.  581,  is  almost  precisely  the  same 
as  these,  and  so,  also,  is  Zimmerman  v.  An- 
ders, 6  Watts  &  S.  218.  There  are  Important 
differences  in  language  and  circumstances  in 
the  cases  in  which  it  is  held  that  the  wife 
took  a  fee  where  the  devise  was  similar  to 
that  in  the  present  case,  but  It  Is  not  neces- 
sary to  review  them  in  detail.  It  is  enough 
to  know  that  the  cardinal  rule  of  the  inter- 
pretation of  wills  by  the  intent  of  the  testa- 
tor will  be  strictly  followed  and  enforced  by 
our  ruling  of  the  present  contention. 

Regarding  the  property  as  the  real  estate  of 
the  husband,  the  solution  of  the  practical  ques- 
tion involved  in  this  contention  is  very  simple. 
The  property  had  been  sold,  and  the  several 
sales  had  been  confirmed  by  the  orphans' 
court,  but  the  deeds  had  not  been  delivered, 
on  the  day  of  E>mma  Dunlap's  death.  Under 
all  the  authorities,  no  conversion  was  worked, 
and  her  Interest  passed  as  real  estate,  and  not 
personal.  In  re  Scott's  Estate,  137  Pa.  St.  454, 
20  Atl.  623;  Greenough  v.  SmaU,  137  Pa.  St 
136,  20  AU.  668;  Overdeer's  Adm'r  v.  Upde- 
grafC,  68  Pa.  St  118;  Wentz's  Appeal,  126  Pa. 
St.  541,  17  Atl.  876,  and  many  other  cases. 
Said  Clark,  J.,  in  Oreenough  v.  Small:  "It  is 
well  settled  that  an  orphans'  court  sale  does 
not  devest  the  title  of  the  heirs  until  after  con- 
firmation thereof,  and  conveyance  delivered 
under  the  order  of  the  court.  *  •  •  The 
sale,  even  after  confirmation,  does  not  devest 
the  title  of  the  heirs  of  the  decedent,  for  it 
remains  in  the  power  of  the  court  until  a  deed 
has  been  executed  and  delivered.  Until  then 
the  heirs'  right  to  maintain  ejectment  even 
against  the  purchaser  has  not  gone.  •  •  • 
Until  then  no  conversion  takes  place,  and  If 
the  heir  of  the  decedent  dies,  even  subse- 
quently to  the  confirmation  of  the  report  of 
sale,  but  before  the  deed,  his  interest  de- 
scends as  land,  and  not  as  money."  Further 
discussion  is  unnecessary.  The  assignments 
of  error  are  dismissed.  Decree  affirmed,  and 
apx)eal  dismissed,  at  the  cost  of  the  appellant 
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SMITH,    Sheriff,   t.   ALTOONA  &   P.   OON- 
NEOTING  R.  CO. 

(Supreme  Court  of  Pennajlyania.    July  16, 
1897.) 

EZBOUTIONS — SeKTICB  ON  I'UBLIO  COBPOBATIOKS — 
MlI.EJlOB, 

1.  Act  June  16,  1836,  i  72,  providing  that  all 
executions  against  a  corporation  shall  be  exe- 
cuted as  follows:  "The  officer  charged  with  the 
execution  of  such  writ  shall  go  to  the  •  •  • 
prin<;ipal  office  of  such  corporation  ♦  •  •  and 
demand  of  the  ♦•  *  officer  having  charge  of 
such  office,  the  amount  of  such  execution," — au- 
thorizes the  sheriff  to  serve  execution  against  a 
public  corporation  by  making  demand  at  its  prin- 
cipal office,  wherever  it  may  be,  within  the  state, 
though  section  7S  of  said  act,  authorizing  se- 
questration of  the  corporation's  property  on  re- 
turn of  nulla  bona,  is  superseded  by  Act  April  7, 
1870,  authorizing  isBue  of  a  special  fi.  fa.  on  such 
return. 

2.  Under  the  proTiaions  of  the  fee  bill  act,  that 
the  officer  "shall  have  travelling  expenses  on  each 
writ  for  each  mile  travelled,"  mileage  is  taxable 
on  each  of  several  writs  served  at  the  same  time 
on  the  same  defendant,  there  beiug  a  different 
plaintiff  in  each  case. 

Appeal  from  court  of  common  pleas,  Clear- 
field county. 

Action  by  Ftank  Smith,  sheriff,  against  the 
Altoona  &  PhlUlpsburg  Connecting  Railroad 
Company,  to  recover  fees.  Judgment  for  plain- 
tiff.   Defendant   appeals.    Affirmed. 

J.  B.  McBnaUy  and  D.  W.  McCurdy,  for  ap- 
pellant.   W.  C.  Miller,  for  appellee. 

DSAN,  J.  All  the  facts  in  this  case  appear 
In  the  case  stated.  On  them  the  learned  judge 
of  the  court  below  entered  Judgment  for  plain- 
tiff, and  defendant  appeals.  The  appeal  raises 
but  two  questions:  (1)  Had  the  sheriff  au- 
thority, and  was  it  bis  duty,  to  execute  his 
writs  by  going  outside  the  boundaries  of  Clear- 
field county  to  the  principal  office  of  the  corpo- 
ration in  the  city  of  Philadelphia,  and  there 
make  demand?  (2)  If  be  had  such  author- 
ity, does  the  law  aatta(H:ize  him  to  charge  fees 
for  service  of  each  writ,  and  mileage  thereon? 

The  first  question  is  answered  by  an  interpre- 
tation of  the  act  of  June  16,  1836,  for  it  is  con- 
ceded that  if  the  sheriff  was  not  authorized  by 
that  act  to  go  to  the  general  office  of  the  corpo- 
ration, outside  his  bailiwick,  to  make  demand, 
he  liad  no  sueh  authority  at  common  law,  uor 
by  any  other  statute.  The  seventy-second  sec- 
tion of  that  act  enacts:  "All  executions  which 
shall  be  Issued  against  a  corporation,  shall  be 
executed  In  manner  following,  to  wit:  (1) 
The  officer  charged  with  the  execution  of  such 
writ,  shall  go  to  the  banking-house,  or  other 
principal  office  of  such  corporation,  during  the 
usual  office  hours,  and  demand  of  the  president 
or  other  chief  officer,  cashier,  treasurer,  secreta- 
ry, chief  clerk,  or  other  officer  having  charge  of 
such  office,  the  amount  of  such  execution  with 
legal  costs."  While  detached  personal  and  other 
property  of  the  corporation,  after  demand  thus 
made,  could  be  seized  and  sold  on  the  writ,  yie 
franchises  and  corporate  property  necessary 
to  the  operation  of  a  public  or  quasi  public  cor- 
poration could  not  be.   By  the  seventy-third 


section,  howeyer,  on  return  of  nulla  bona  as  to 
the  whole  or  part  by  the  sheriff  the  court  was 
authorized  to  appoint  a  sequestrator  to  seques- 
ter the  goods,  chattels,  and  credits,  rents,  is- 
sues, and  profits,  tolls  and  receipts,  from  any 
road,  canal,  bridge,  or  other  works,  property, 
or  estate  of  such  corporation.  This  enabled  the 
execution  creditors  to  reach  the  franchise  and 
earnings  at  the  company,  the  incorporeal  here- 
ditament; but,  as  an  Indispensable  prerequisite, 
demand  at  the  principal  office  was  enjoined. 
The  end  sought  is  so  obvious  tliat  no  argiunem 
can  obscure  it.  The  proceeding  authorize  I 
would  take  from  the  owners  the  entire  corpo- 
rate property,  and  phtce  It  in  possession  of  a 
trustee  for  creditors.  Before  such  a  result— 
the  complete  transfer  of  property  from  the 
owner  to  bis  creditor— was  effected,  every 
principle  on  which  "remedy  by  due  course  of 
law"  is  based  required  reasonable  notice  to  tlie 
owner;  and,  very  properly,  the  notice,  to  b" 
effective,  must  be  to  those  officers  who  have 
been  Intrusted  by  the  stockholders  with  the 
management  of  the  property.  In  the  case  of 
nil  carrying  corporations,  the  corporate  prop- 
erty might  be  in  several  counties,  and  the  prin- 
cipal office  in  but  one.  No  matter  In  which 
county  tbe  Judgment  may  be  entered,  to  answer 
Its  purpose  the  notice  should  be  served  on  those 
officers  having  tbe  management  of  the  pr(H>- 
erty;  and  the  act  expressly  assumes  that  they 
will  be  found  at  the  principal  office,  without  re- 
gard to  Its  location.  And  so  stood  the  law  until 
the  act  of  .April  7,  1870,  which  authorized  ■ 
special  fi.  fa.  to  issue  from  the  court  only  on 
application,  commanding  the  sheriff  to  levy  on 
personal,  mixed,  or  real  property,  franchises 
and  rights  of  such  corporation,  and  sell  the 
same;  the  levy  to  extend  to  and  cover  the  iwop- 
erty,  franchises,  and  rights  of  such  corporati<>n 
in  any  and  every  county  of  the  commonvreahh. 
wherever  the  same  might  be;  tbe  levy  and  sale 
to  have  the  same  effect  as  though  the  propertv 
was  located  in  the  county  where  the  wri: 
issued.  This  superseded  the  proceedings  by 
sequestration  under  the  act  of  1S36,  and  It  ba« 
been  so  decided  in  many  cases,  from  Philadel- 
phia &  B.  Cent.  R.  Co.'s  Appeal,  70  Pa.  St.  3-w. 
in  1872,  the  year  after  the  passage  of  tbe  acr. 
down  to  East  Side  Bank  v.  Columbus  Tanning 
Co.,  170  Pa.  St  1,  32  AO.  538,  decided  only  one 
year  ago.  But  the  act  of  1870  left  untoucbeil 
the  preliminary  proceedings  directed  under  the 
seventy-secoad  section  of  the  act  of  1836.  Be- 
fore sole  of  the  property  and  franchises  of  t:*- 
corporation  tmder  the  act  of  1870.  d«?- 
mand  must  have  been  made  at  the  prindiu'. 
office  of  the  company,  and  return  made  by  t>> 
sheriff,  after  which  the  special  fi.  fa.  command- 
ing  a  sale  could  issue.  In  Guest  y.  Water  C*-, 
142  Pa.  St  610,  21  AU.  1001,  our  Brother  Mc- 
CoUum  very  clearly  shows  the  proceeding  by 
special  fi.  fa.  under  act  of  1870  was  only  a 
substitute  for  that  provision  In  the  act  of  lis'v 
which  authorized  sequestration.  To  the  saji» 
effect  are  Mausd  v.  Railway  Co.,  171  Pa.  St. 
606,  as  Atl.  377,  and  Reynolds  v.  Lumber  Co.. 
16d  Pa.  St.  62C,  32  Aa  537,  and  other  ca^es. 

Digitized  by  VjOOQIC 


ra.) 


SMITH  T.  ALTOONA  &  P.  CONNECTING  B.  CO. 


€81 


Now,  It  must  be  conceded  that  at  common 
law  the  sheriff  would  have  had  no  authority 
to  go  outside  the  territorial  Umits  of  Clear- 
field county,  and  aerve  or  make  demand  on 
this  writ  at  the  ofSce  of  the  company  In 
Philadelphia.  And  it  must  be  farther  assum- 
ed that  the  Intention  of  the  legislature  to  ab- 
rogate the  common  law  Xyy  a  statute  must 
plainly  appear,— more  plainly,  Indeed,  than  Its 
intention  to  repeal  a  prior  statute.  As  stated 
by  Judge  Endlich  In  his  work  on  Interpreta- 
tion of  Statutes  (section  127),  "All  statutes  in 
derogation  of  the  common  law,  or  out  of  the 
coarse  of  the  common  law,  are  to  be  strictly 
constmed."  But,  even  strictly  construed.  In 
view  of  the  sabject  and  purpose  of  the  act  of 
1836,  it  seems  to  us  clear  that  the  legislature 
intended  to  enlarge  the  territorial  Jurisdiction 
of  the  sheriff  In  executing  this  particular  wilt. 
Without  a  restatement  of  the  distinguishing 
features  of  public  and  private  corporations, 
fully  noticed  in  Foster  v.  Fowler,  60  Pa.  8L 
27,  it  Is  sufSclent  to  say  that  this  defendant,  a 
railroad  company,  Is  a  public  corporation, 
which  by  law  must  have  an  office  within  the 
state,  and  a  corporation  whose  fanctlons  so  Im- 
mediately concern  the  public  that  any  inter- 
ruption in  the  exercise  of  them  must  greatly 
inconvenience  and  damage  the  public;  and 
further,  being  purely  a  common  carrier,  under 
its  grant  or  franchise  It  could  lawfully  hold 
little  or  no  property  not  indispensable  to  the 
exercise  of  Its  franchise.  Prior  to  the  act  of 
1836  the  general  property  of  such  a  corpora- 
tion could  be  taken  In  execution  and  acAA,  the 
same  as  the  property  of  an  individual,  but 
under  the  decision  In  Ammant  y.  Turnpike 
Co.,  13  Serg.  &  R.  210,  it  was,  in  substance, 
decided  that,  without  a  court  of  chancery, 
there  could  be  no  appropriation  by  the  creditor 
of  the  franchise;  and  the  hardship  to  the 
creditor  In  permitting  the  corporation  to  go 
on  exercising  its  franchise  by  the  collection 
of  tolls,  and  perhaps  accumulating  proflts,  at 
the  same  time  contracting  debts  which  It  re- 
fused to  pay,  was  remarked  on  by  Chief  Jus- 
tice Tilghman,  who  suggested  that  the  remedy 
wras  exclusively  for  the  leglsla'ture,  and  at  the 
fcame  time  expressed  the  hope  that  the  legisla- 
ture would  afford  such  remedy  by  statute.  We 
have  no  doubt  that  this  was  the  very  mis- 
chief Intended  to  be  done  away  with  by  the 
act  of  1836,  and  the  franchise  which  before 
that  time  could  not  be  reached  by  the  cred- 
itor was  placed  within  bis  grasp.  And  the 
remedy  was  confined  to  public  corporations 
alone,  because,  from  the  very  nature  aC  their 
organization  and  functions,  the  mischief  which 
demanded  statutory  remedy  was  peculiar  to 
them.  In  fact,  as  stated  by  Judge  Noyes, 
who  rendered  the  judgment  In  the  cominon 
pleas  in  East  Side  Bank  v.  Columbus  Tanning 
Co.,  170  Pa.  St.  1,  32  Att  639,  It  was  doubt- 
ful If  there  was  a  private  business  corpora- 
tion in  existence  in  1836.  Therefore  the  in- 
tention of  the  act  of  1836  was  to  create  a  dis- 
tinct and  appropriate  method  of  procedure, 
whereby  sequesti-ation  could  be  had  of  the 


earnings  of  public  corporations  for  the  benefit 
of  their  creditors  without  disturbing  them  in 
the  exercise  of  their  corporate  operations.  But 
It  was  not  intended  that  the  corporate  prop- 
erty should  be  immediately  taken  from  the 
possession  of  the  corporation  officers  and  turn- 
ed over  to  a  sequestrator.  Detached  property, 
not  necessary  to  conducting  Its  public  busi- 
ness, might  be  seized;  but  of  this,  as  already 
noticed,  there  probably  would  be  Utile  or  none. 
The  sheriff  was  directed  to  serve  and  m&ke 
demand  on  his  writ  at  the  principal  office  of 
the  corporation,  and  then  make  return  to  the 
court,  if  his  writ  remained  unpaid  In  whole 
or  In  part;  and  then  came  the  appointment  of 
the  sequestrator.  It  Is  obvious  that,  in  most 
cases,  demand  at  the  principal  office  had  no 
graver  consequences  than  the  service  of  a  rule 
to  show  cause  why  a  sequestrator  should  not 
be  appointed.  The  method  of  procedure  ac- 
complished the  same  end  which  would  have 
been  attained  by  a  court  of  chancery  in  Eng- 
land when  the  creditor  sought  the  aid  of  that 
court  \a  the  collection  of  his  debt  against  a 
public  corporation. 

The  return  by  the  sheriff  that  bis  writ  was 
unpaid,  while  it  did  not,  beyond  question,  es- 
tablish the  Insolvency  of  the  corporation,  did 
establish  that  all  the  property  of  the  corpora- 
tion was  out  of  the  reach  of  the  creditor,  ex- 
cept the  franchise,  and  now  the  way  was 
opened  to  get  at  that  by  sequestration,  and 
sequestration  could  not  be  had  until  after  de- 
mand at  the  principal  office.  Nor  can  the 
special  fi.  fa.,  histead  of  It,  under  the  act  of 
1870,  Issue  without  the  precedent  service  of 
fl.  fa.  and  demand  at  the  principal  office,  is- 
sued under  act  of  1836.  The  whole  proceed- 
ing Is  harmonious,  appropriate,  and,  from  the 
circumstances,  well  adapted  to  effect  the  pur- 
pose. It  Is  highly  favorable  to  the  corpora- 
tion, and  somewhat  burdensome  to  the  cred- 
itor. But  counsel  for  this  appellant  argues 
that  the  sheriff  had  no  authority  to  go  beyond 
the  limits  of  his  county;  that  It  was- his  duty, 
if  he  found  no  principal  office  of  the  company 
within  that  county,  to  return  his  writ  nulla 
bona,  and  thereupon  It  was  the  duty  of  the 
court  to  direct  the  special  fi.  to.,  for  the  sale 
of  the  franchise  and  property  of  the  corpora- 
tion under  the  act  of  1870.  Under  such  limi- 
tation of  the  authority  of  the  sheriff,  there 
mlRht  have  been  a  seizure  and  sale  without 
the  knowledge  of  the  company.  It  might  then 
very  well  have  argued  that  such  could  not 
have  been  the  Intention  of  the  act  of  1836.  but 
that  the  sheriff  should  have  gone  outside  of 
his  county  for  service  of  the  writ  at  the  prin- 
cipal office.  The  literal  reading  of  the  act 
does  not  limit  the  authority  of  the  sheriff  to 
any  less  territory  than  the  boundaries  of  the 
commonwealth.  It  is  not  a  case  where  by  Im- 
plication the  authority  is  enlarged  beyond  the 
express  language,  but  one  where  we  are  asked 
to  say  that  by  Impllpatlon  the  authority  is 
restricted  within  county  bounds.  Having  in 
view  the  old  law  (the  common  law),  the  mis- 
chief, and  the  remedy,  we  hold  that  the  act 
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of  1836,  reUtlve  to  fl.  fas.  isstied  on  jnAg- 
ments  against  public  corporations,  authorizes 
the  sheriff  to  serre  his  writ  and  malce  de- 
mand at  the  principal  office  of  the  corporation, 
wherever  the  principal  office  may  be  situated 
within  the  commonwealth. 

The  complaint  of  appellant  becanae  of  the 
taxation  of  fees  and  mileage  on  each  writ  Is 
not  sustained.  The  act  known  as  the  "Fee 
Bill  Act"  expressly  says  that  the  officer  "shall 
hare  travelling  expenses  on  each  writ  for 
each  mile  travelled."  While  It  is  decided 
that,  where  a  number  of  writs  between  the 
same  parties  are  executed  at  the  same  time  by 
the  officer,  but  one  mileage  Is  taxable,  yet,  as 
held  by  the  learned  Judge  of  the  court  below, 
following  Terry  v.  Gregg,  26  Plttsb.  Leg.  J. 
84,  this  has  no  application  to  this  case,  where 
in  each  there  is  a  different  plaintiff.  The 
Judgment  la  affirmed. 


BJAIXDNE  V.  LANCASTER  GAS  LIGHT  jt 

FUEL  CO.  et  al. 

(Supreme  Court  of  PenDsylvania.     July  15, 

1897.) 

Gas  Companies— Ultra  Vibks. 

A  corporation  organized  for  the  purpose  ot 

"manafacturing  and  Bupplyin{[  illuminating  and 

heatinK  gas"  may  deal  in  appUances  for  the  con- 

aamption  of  gas  as  well  as  for  its  manufacture 

and  distribution. 

Appeal  from  court  of  common  pleas,  Lancas- 
ter county. 

Bill  by  B.  A.  Malone,  a  stockholder  In  the 
T^Ancaster  Gas  Light  &  Fuel  Company,  for 
himself  and  for  such  other  stockholders  as 
may  desire  to  become  parties,  against  the  Lan- 
-castcr  Gas  Light  &  Fuel  Company  and  others, 
-directors  and  stockholders  of  said  corporation, 
and  other  defendants  unknown  to  plaintlit. 
From  a  decree  dismissing  the  bill,  plaintiff  ap- 
peals.   Affirmed. 

The  fc^owing  are  the  assignments  of  error, 
Tl*.:  "(1)  The  learned  court  erred  In  Its  finding 
of  fact  (found  In  the  opinion  under  'Conclu- 
sions of  Law')  as  follows:  'In  order  to  dis- 
tribute heating  gas,  there  are  required,  not  on- 
ly pipes  tar  the  conveying  of  gas,  but  also.  In 
our  opinion,  all  other  necessary  appliances  and 
fixtures  for  its  reception  and  use  by  the  pa- 
trons of  the  company.  Gas  stoves  and  gas 
heaters,  therefore,  are  Indispensable  to  the  use 
of  heating  gas,  and  tberefore  are  not  foreign 
to  nor  Inconsistent  with  the  objects  for  which 
the  company  was  incorporated.'  (2)  The  learn- 
ed court  erred  in  its  conclusion  of  law  as  fol- 
lows: The  application  for  the  charter  of  the 
gas  company  says  that  the  corporation  was 
formed  tot  the  purpose  of  manufacturing  and 
supplying  illuminating  and  heating  gas  to  the 
public  in  the  city  of  Lancaster.  Ttiis  Is,  in 
effect,  in  our  opinion,  a  charter  to  furnish  beat 
as  well  as  to  furnish  light  to  the  citizens  of 
this  place.'  (3)  The  learned  court  erred  in  its 
conclusion  of  law  as  follows:  'We  hold,  there- 
fore, that  the  gas  company  had  legal  authority 


to  purchase  the  right  to  the  use  of  the  Backu.-j 
heater  as  a  part  of  Its  franchise.'  (4i  Tb:* 
learned  court  erred  in  its  condurion  of  law  as 
follows:  'The  increase.  In  oinr  oplnioii,  waa  not 
only  regularly  and  lawfully  made,  bat  it  was 
made  for  a  valuable  considetatlon,  and  that  the 
effect  lias  been  without  any  prejudice  to  any 
of  the  rights  of  the  plaintiff,  or  to  any  interest 
of  the  gas  company.'  (5)  The  learned  coon 
erred  in  not  finding,  as  matter  ot  law,  as  re- 
quested by  plaintiff,  as  follows:  That  tlte  in- 
crease of  the  capital  stock  of  the  gaa  oom- 
pany  to  the  amount  of  9125,000,  and  tbe  in- 
crease of  its  bonded  Indebtedness  to  $72,600, 
both  Issued  for  the  license  to  use  the  Backns 
portable  steam  heater,  radiating  mantel  and 
gas  consuming  ^ipllances  (neitlier  of  which 
purposes  is  within  the  chartered  powers  of  the 
gas  company,  nor  covered  by  the  pntpoees  for 
which  said  gas  company  was  incorporated), 
are  Illegal  and  void.'  (6)  The  learned  conrt 
erred  in  entering  the  following  decree:  'And 
now,  April  5, 1897,  It  Is  ordered,  adjudged,  and 
decreed  that  the  bill  of  R.  A.  Malone,  plalntifr. 
against  the  Lancaster  Gas  light  &  Ftel  Com- 
pany and  John  I.  Hartman,  P.  T.  Watt,  H.  & 
Williamson,  John  A.  Goyle,  J.  Gust.  Zook,  J. 
D.  Sklles,  J.  Fred.  Sener,  N.  M.  Woods,  D. 
McMuUen,  H.  M.  North,  J.  a  Hager,  W.  U. 
Hensel,  P.  B.  Shaw,  and  J.  H.  Baumgardnv, 
directors  and  stockhcddeca  of  the  said  corpora- 
tion, defendants,' t)e  dismissed,  and  that  tbe 
costs  of  the  said  proceeding  be  paid  by  the 
plaintiff.' " 

George  Nauman  and  John  E.  Malone,  for  ap- 
pellant. D.  M.  McMullen.  Brown  &  HenseL 
and  H.  M.  North,  for  appellees. 

MITCHELL,  3.  There  Is  very  little  contest 
In  this  case  over  the  facta  or  the  law;  the 
real  controversy  turning  on  the  inferences  to 
be  drawn  from  the  facts  proved.  It  Is  a  stock- 
holder's bill  to  enjoin  the  Issue  of  new  stock 
and  the  increase  of  the  corporation's  bonded 
hidebtedness,  upon  two  grounds:  First,  that 
the  Increase  Is  not  In  good  faith  for  the  pur- 
poses and  In  the  interests  of  the  eorpofatioa 
but  In  pursuit  of  a  scheme  to  acquire  control 
of  the  corporation,  and  run  it  In  the  Interest  o( 
a  rival;  and,  secondly,  that  the  new  deltt  Is 
to  be  created  for  the  purchajse  of  certain  pat- 
ent appliances,  not  for  the  manufacture  or  dis- 
tribution of  gas,  but  for  its  consiunpticm.  the 
dealing  in  which  appliances  is  not  within  the 
company's  charter  purposes.  It  Is  beyond  dis- 
pute that  the  increase  of  the  stock  and  the 
bonded  debt  was  duly  authorized  by  the  stock- 
holders under  all  the  formal  requirements  ot 
tbe  law;  but  plaintiff  charges,  on  the  first 
branch  of  the  case,  that  the  increase  was  pn>- 
cured  fraudulently  by  the  defendants  otlier 
than  the  gas  company,  who,  being  stodchold- 
ers,  owners,  and  directors  in  the  Edison  C<m- 
paaj,  a  rival  electric  light  and  heat  companj. 
acting  through  their  agent,  Shaw,  bought  up  a 
majority  of  the  shares  hi  the  Citizens  and  also 
In  the  Lancaster  Company,  and,  having  thus 
•obtained  control  of  the  latter.  Issued  tlte  new 
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stock  and  bonds  nominally  to  bay  the  Backus 
patent  heating  apparatn8,bat  In  reality  to  raise 
money  to  pay  for  the  stock  of  the  Citizens 
Company  previously  secured  on  options,  and 
intended  to  be  merged  In  the  Bdlson  tar  the 
profit  of  the  latter.  Of  course,  the  burden  of 
proof  of  such  charge  was  nimn  the  plalntlfT, 
and  it  Is  sufficient  to  say  that  we  agree  with 
the  learned  court  below  that  there  was  no  evi- 
dence which  In  any  degree  sustained  It.  The 
a^ncy  of  Shaw  for  the  other  defendants  was 
lUilrmatlvely  disproved  both  by  him  and  them, 
and  it  was  shown  that  10  of  the  14  defend- 
ants were  not  stockholders,  owners,  or  direct- 
ors of  the  rival  company,  the  Eidlson,  at  the 
time /Shaw  acquired  the  control  of  the  stock 
of  the  Lancaster  Company,  charged  to  be  In 
the  interest  of  the  Edison.  On  this  branch 
the  complainant's  case  entirely  failed  of  proof. 
The  second  branch  of  the  case  raises  a  mixed 
qneetion  of  law  and  fact,  namely,  the  author- 
ity of  the  Lancaster  Gas  Company  to  purchase 
the  right  to  use  and  deal  in  the  steam  heater, 
radiating  mantel,  and  gas-consuming  appli- 
ances covered  by  the  Backus  patents.  It  is 
ai^rued  for  plaintiff  that  the  charter  purpose  of 
the  gas  company  Is  limited  by  the  words 
"manufacturing  and  supplying  illuminating 
and  heating  gas,"  and  that  nothing  can  be  in- 
cluded which  is  not  a  necessary  part  or  appli- 
ance for  manufacturing  or  supplying.  This  is 
too  narrow  and  literal  a  construction,  and  over- 
looks the  fundamental  object  of  the  corpora- 
tion,—the  manufacture  and  supply  of  gas  to 
customers  for  profit  It  would  be  of  no  use  to 
manufacture  gas  if  there  were  no  customers  to 
bny,  and  hence  the  company  may  fairly  sup- 
ply, not  only  the  gas  Itself,  but,  incidentally, 
such  appliances  and  conveniences  as  will  in- 
duce new  cnstomers  to  use  gas,  or  old  ones  to 
nae  more.  This  is  a  legitimate  mode  of  ex- 
tending the  company's  business,  in  direct  fmr- 
tberance  at  its  charter  object.  In  consider- 
infC  sach  questions,  much  weight  must  be  al- 
lowed to  the  judgment  of  the  parties  most  in- 
terested,— the  offlcers  and  stockholders  of  the 
corporation  itself;  and  while  they  will  not  be 
permitted,  as  against  the  commonwealth  or  a 
disaentlng  stockholder,  to  go  outside  of  their 
legitimate  corporate  business,  yet,  where  the 
act  qaestioned  is  of  a  nature  to  be  fairly  con- 
sidered Incidental  or  auxiliary  to  such  busi- 
ness, it  will  not  be  unlawful  because  not  witfa- 
IB  the  literal  terms  of  .the  corporate  grant. 
Thla  Is  the  general  rule  even  where  corporate 
prlTlIegeB  are  most  strictly  construed.  "Cor- 
porations may  transact,  in  addition  to  their 
main  nndertaldng,  all  such  subordinate  and 
connected  matters  as  are.  If  not  essential,  at 
least  very  convenient,  to  the  due  prosecution 
of  the  former."  Oreen's  Brice,  Ultra  Vires  (2d 
Kd.)  p.  86,  c.  3,  S  2,  par.  v.  The  Uiustratlon 
tlivea  by  Mr.  Brice  is  that  railway  companies 
may  erect  refreshment  rooms  or  l>ook  stalls, 
and  "adopt  other  similar  measures  for  both 
providing  for  the  comfort  of  th^r  customers 
and  adding  to  their  own  receipts."  The  Amer- 
ican illustrations  in  the  same  line,  which  have 


revolatl<mi2ed  modem  travel,  will  occur  to 
every  one.  In  Brown  v.  Wlnnisimmet  Co.,  11 
Allen,  326,  It  was  held  that  the  contract  of  a 
ferry  company  to  charter  one  of  its  boats  for 
temporary  use  in  another  business  was  valid. 
Many  illustrations  are  suggested  in  the  opin- 
ion of  Blgelow,  C.  J.,  who  said:  "We  Imow  of 
no  rule  or  principle  by  which  an  act  creating 
a  corporation  for  certain  specific  objects,  or  to 
carry  on  a  particular  trade  or  business,  is  to  be 
strictly  construed  as  prohibitory  of  all  other 
dealings  or  transactions  not  coming  within  the 
exact  scope  of  those  designated.  Undoubtedly 
the  main  business  of  a  corporation  is  to  I)e  con- 
fined to  that  class  of  operations  which  prop- 
erly appertain  to  the  general  purposes  for 
which  its  charter  was  granted.  But  It  majr 
also  enter  into  contracts  and  engage  in  trans- 
actions which  are  incidental  or  auxiliary  to 
its  main  business,  or  which  may  become  nec- 
essary, expedient,  or  profitable  in  the  care  and 
management  of  the  property  which  it  is  au- 
thorized to  hold."  See,  also,  Lyndeborough 
Glass  Co.  y.  Massachusetts  Glass  Co.,  Ill 
Mass.  315.  And  in  our  own  caae  of  Watts' 
Appeal,  78  Pa.  St.  370,  a  land  company's  char- 
ter purpose  was  to  sell  a  large  tract  of  land; 
but  it  was  authorized,  inter  alia,  "to  aid  in  the 
development  of  the  minerals  and  other  ma- 
terials," and  also  "to  promote  the  clearing  and 
settlement  of  the  country."  The  directors, 
among  other  things,  built  sawmills  and  an  hold. 
It  was  held  that  their  acts  were  not  ultra 
vires;  Gordan,  J.,  saying  (page  892):  "We 
know  of  no  other  material  upon  these  lands 
more  abundant  or  more  obviously  requiring  de- 
velopment than  the  timber.  Neither  can  we 
conceive  of  anything  better  calculated  to  de- 
velop this  kind  of  material  than  sawmills. 
So  we  regard  an  hotel  of  some  kind  in  so  large 
a  territory  of  wild  lands  as  not  only  a  con- 
venience adding  greatly  to  the  settlement  of 
the  country,  but  a  necessity."  In  the  present 
case  the  stockholders  of  the  gas  company,  by 
an  almost  unanimons  vote,  decided  that  the 
purchase  of  the  Backus  patents  was  to  the  ad- 
vantage of  the  company's  business  as  a  manu- 
facturer and  dlstrlbiiter  of  gas;  and  the  court 
below  has  found,  as  a  matter  of  fact,  that  they 
were  right.  We  cannot  say,  as  matter  of  law, 
that  they  were  wrong.  Decree  affirmed,  with 
costs. 


BAKER  v.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.     July  16, 

1897.) 

Crossino  Rai;.road— Conthibctort  Nbolioexce. 

An  adult  with  the  senses  of  sight  and  bearing 

unimpaired,  whc,  attempting  in  oroad  daylight 

to  croM  the  three  tracks  of  8  railroad,  is  struck  by 

a  train  on  the  last  track,  is  guilty  of  contributory 

negligence;  she  having  had  an  unol>stnicte(l  view 

of  the  track,  on  which  it  was  approacliing,  for  70 

feet  before  she  went  on  the  first  track,  for  224 

feet  Ijefore  going  on  the  second  track,  and  for 

900  feet  t>efore  going  on  the  third  track. 

Appeal  from  court  of  common  pleas,  Perry 
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Action  by  Isaac  Baker  against  tbe  Penn- 
sylvania Railroad  Company  for  death  of 
plaintllTB  wife.  Judgment  for  plaintiff,  and 
defendant   appeals.     Reversed. 

L.  E.  Atkinson  and  B.  1<\  Junkin,  for  ap- 
pellant Clias.  H.  Smil«;y  and  Chas.  A.  Bai- 
nett,  for  appellee. 

DEAN,  J.  Susan  Baker,  the  wife  of  plain- 
tiff, on  26tb  j)f  September,  1892,  w&a  a  pas- 
senger, west  bound,  on  defendant's  road,  ber 
destination  being  Losh's  Station,  where  she 
aiTlved  after  daylight  in  the  morning.  When 
the  train  stopped  at  the  station,  she  was  aid- 
ed in  alighting  on  the  platform  by  the  conduc- 
tor. At  the  time  she  had  a  basket  on  her 
arm.  At  that  point  there  are  three  tracks. 
The  north  is  for  west,  and  the  south  for  east, 
bound  trains.  The  middle  one  is  used  prin- 
cipally for  standing  cars.  There  is  a  plat- 
form for  passengers,  along  both  north  and 
south  tracks,  to  accommodate  east  and  west 
bound  travel.  A  pubUc  ix>ad  crosses  the  rail- 
road at  grade  at  the  east  of  the  platforms. 
Thirty-seven  feet  west  of  this  a  plank  foot- 
walk,  five  feet  four  inches  wide,  also  crosses 
the  railroad  between  the  platforms,  at  grade. 
When  lost  seen  on  the  platform  where  she 
alighted,  deceased  was  starting,  with  her 
basket  on  her  arm,  to  walk  across  the  foot- 
walk  in  the  direction  of  her  home.  She  was 
not  again  seen  by  any  witness  until  Wetzel, 
the  fireman  on  the  Keystone  Express,  run- 
ning east  towards  the  crossing,  saw  her.  He 
testified  that  the  engineer  blew  the  whistle  of 
the  locomotive  at  the  whistling  post,  a  quar- 
ter of  a  mile  west  of  the  crossing,  and  then 
he  (the  fireman)  commenced  ringing  the  bell, 
and  was  ringing  It  when,  at  about  2(X)  yards 
from  the  crossing,  he  saw  Mrs.  Baker,  on  the 
footwalk  between  the  rails  of  the  middle 
track.  He  did  not  think  she  would  attempt 
to  cross,  but,  as  she  did  not  stop,  he  hallooed 
to  her.  The  engineer  sounded  the  danger 
signal,  but  she  kept  on,  and,  with  ber  foot  on 
the  south  rail  of  the  east-bound  track,  she 
was  sti-uck  and  killed.  Although  cars  were 
standing  on  the  middle  track  for  some  dis- 
tance, the  nearest  one  to  her  was  about  70 
feet  west;  so  that  her  line  of  vision,  when  she 
stepped  from  the  platform,  extended  along  the 
east-bound  track  at  least  160  feet  Every 
step  In  the  direction  she  was  going  extended 
that  vision,  so  that  when  she  reached  the 
middle  track,  she  could  see  up  the  east  track 
at  least  300  feet,  and.  Just  before  she  stepped 
over  the  first  rail  on  the  east  track,  she  cotdd 
see  along  It  900  feet  Her  husband  (this  plain- 
tiff) brought  suit  for  damages,  alleghig  negli- 
gence on  part  of  defendant  in  permitting  the 
cars  to  stand  at  that  point  on  the  middle 
track,  whereby  the  view  to  the  west  by  those 
ustaig  the  crossing  was  obstructed,  and  In  not 
giving  warning  by  whistle  or  bell  of  the  ap- 
proaching train.  As  to  the  last  point  several 
witnesses  who  were  within  hearing  distance 
testified  that  they  heard  no  sound.  The  de- 
fense was  that  ample  warning  was  given,  and 


that  the  track  was  visible  for  a  oonslderabl> 
distance,  notiwithstanding  the  cars  on  the 
middle  track;  and.  further,  if  defendant  were 
negligent  the  uncontradicted  evidence  showeJ 
that  deceased  was  guilty  of  contributory  neg- 
ligence; therefore  there  could  be  no  recovery. 
The  learned  Judge  of  the  court  below  submit- 
ted the  evidence  as  to  negligence  of  defendant 
and  contributory  negligence  of  deceased  to 
the  Jury.  There  was  a  verdict  for  plaintiff, 
from  which  defendant  appeals,  preferring  sev- 
eral assignments  of  error.  In  our  view,  it  Is 
only  necessary  to  discuss  one  of  them. 

The  court  was  requested  to  instruct  the  Jury 
that,  imder  all  the  evidence,  the  plaintiff  conld 
not  recover.  This  was  declined.  The  purpo^ 
of  the  point  was  to  secure  an  afflrmance  of  de- 
fendant's averment  of  contributory  negligence 
on  part  of  deceased.  The  opinion  of  the 
learned  Judge  of  the  court  below  on  this  ques- 
tion appears  from  this  excerpt  from  the  gen- 
eral chai'ge.  He  says:  "It  is  a  reasonable 
rule,  and  one  founded  on  public  poUcy,  that 
every  peraon  about  to  cross  the  tracks  of  a 
railroad  company  must  stop,  look,  and  listen 
before  they  attempt  to  go  across,  and  tbej 
must  not  do  this  in  a  mere  casual  way,  but 
must  make  an  honest  effort  to  see  and  bear, 
and  thus  avoid  daagex.  Did  Mrs.  Baker  do 
this?  There  is  no  evidence  In  the  case  that 
she  did,  and  none  that  she  did  not  The  law 
further  presumes  that  every  person  exercises 
tliat  ordinary  care  which  ia  necessary  to  pco- 
tect  them  from  injury;  that  the  love  of  life 
and  health  are  such  that  every  individnal  will 
exercise  that  care  which  would  protect  tbem 
from  injury  and  death.  But  it  is  not  a  vio- 
lent presumption,  and  it  is  one  whk^  may  tw 
overcome  by  surrounding  circumstances:  and. 
if  from  them  you  conclude  that  she  did  not 
stop,  look,  and  listen,  then  she  could  not  re- 
cover, neither  can  her  husband  recoTer.'* 
Was  this  correct  instruction,  hi  view  of  tbe 
undisputed  facts?  In  broad  day,  an  adult 
with  the  senses  of  sight  and  hearing  unim- 
paired, was  about  to  cross  three  tradu  of  a  rail- 
road. A  train  was  approaching  a  quarter  itf  a 
mile  distant  She  could  see  it  70  feet  off  be- 
fore she  set  foot  on  the  track  nearest  her.  Be- 
fore she  got  off  that  track,  she  could  see  It 
for  160  feet  Before  she  put  her  foot  on  tlie 
next  the  middle  track,  she  could  see  it  224 
feet  distant  Before  she  stepped  on  the  track 
whereon  it  was  comlpg,  she  could  see  It  900 
feet  distant  Neverthdess,  she  stepped  oa  the 
track,  and  was  Instantly  killed.  If  abe  stop- 
ped and  lotted  before  she  stepped  on  that 
track,  she  saw  the  train.  If  she  did  not  stop 
and  look,  she  was  guilty  of  contributory  neg- 
ligence. If  she  stopped  and  looked,  alw  saw 
it  and  was  negligent  in  attempting  to  cross 
tiefore  it  passed.  On  the  undisputed  facts. 
there  is  no  escape  tiom  the  conclusion  of  ooo- 
tributory  negligence.  The  presumption  is  tbat 
she  stopped  and  looked.  If  we  conclude  thai 
the  presumption  is  not  rebutted,  then  follows 
the  Inevitable  one  that  she  attempted  to 
with  a  locomotive  in  f oU  i 
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The  engineer  and  fireman  both  testify  they 
saw  her  when  200  yards  off,  and,  while  they 
expected  her  to  stop,  she  did  not  stop.  As 
soon  as  they  were  conscious  that  she  would 
persist  in  crossing,  the  brakes  were  put  on, 
and  the  danger  signal  given,  bat  too  late. 
As  to  giving  the  signal,  one  of  plaintiff's  wit- 
nesses, working  near  by,  corroborates  them. 
No  witness  contradicts  them.  The  probability 
is  that  she  saw  the  train  coming,  and  hastened 
to  cross  in  front  of  it  But,  however  that 
may  be,  to  leave  the  question  to  the  Jiuy  was 
not  submitting  to  them  a  disputed  fact,  but 
permitting  them  to  find  against  the  undis- 
puted facts.  It  is  argued  that  it  was  an  in- 
ference from  facts  to  be  drawn  by  the  Jury. 
So  it  was  in  a  certain  sense.  If  one  man  alms 
a  loaded  pistol  at  another,  and  pulls  the  trig- 
ger, and  the  one  aimed  at  falls  with  a  bullet 
through  his  head,  it  is  an  inference  that  the 
one  who  pointed  the  pistol  killed  him,  but  It 
is  the  only  inference  to  be  drawn  from  the 
circumstances.  So  here  there  were  but  two 
inferences  that  could  be  drawn  from  the  facts. 
Each  unerringly  pointed  to  contributory  neg- 
ligence. The  Jury  should  have  been  so  instruct- 
ed, and  a  verdict  rendered  for  defendant.  There 
are  some  close  cases  on  this  question  of  con- 
tributory negligence,— cases  where  it  is  diffi- 
cult to  draw  the  Une  between  the  functions 
of  the  court  and  Jury;  but  tlil.s  Is  not  one  of 
them.    The  Judgment  is  reversed. 


UEBERROTH  v.  UNANG8T. 
(Supreme  Court  of  Pennsylvania.    Jnly  15, 
1897.) 
AsSDUPSiT — Mkcessakt  Partibs. 
Jadgment  for  plaintiff  cannot  be  sustained 
in  an  action  by  an  administrator  for  the  amount 
of  intestate's  life  insurance  in  excess  of  what 
he  owed  defendant,  it  being  agreed  that  it  was 
assigned  to  defendant's  wife;  that,  to  the  amount 
of  w,e  debt,  it  was  collaterai  security  therefor; 
and  that  the  money  was  paid  her  by  the  insur- 
ance company, — and  no  claim  being  made  to  the 
balance  by  defendant,  but  it  being  claimed  by 
him  that  Intestate  gave  the  balance  to  defend- 
ant's wife,  and  that  he  was  merely  holdiu^  it  for 
her;    she  being  a  necessary  party   for  the  de- 
termination of  the  question  of  her  right  to  re- 
tain it. 

Appeal  from  court  of  common  pleas,  North- 
amptMi  cotmty. 

Action  by  A.  George  Ueberroth,  administra- 
tor of  J.  J.  Ueberroth,  deceased,  against  Eu- 
gene P.  Unangst.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

O.  H.  Myers  and  W.  E.  Doster,  for  appellant 
Harry  C.  Cope,  for  appellee. 

MITCHELL,  J.  This  case  displays  a  dis- 
regard of  all  known  rules  of  procedure  re- 
markable even  In  this  day  of  loose  and  im- 
scientiflc  practice.  The  record  shows  no 
pleadings  at  all,  properly  so  called,  and  the 
case  came  on  for  trial  on  the  plaintiff's  af- 
Qdavlt  of  claim  and  defendant's  affidavit  of 
defense.     The  former  set  oat  that  plaintiff's 


Intestate  was  Indebted  to  one  Graham  upon  a 
promissory  note,  as  collateral  for  which  were 
pledged  two  policies  of  insurance  upon  the 
debtor's  life;  that  the  defendant  bought  the 
note  from  said  Graham,  who  thereupon  reas- 
signed the  policies  of  insurance  to  the  debtor, 
and  the  latter,  at  the  request  of  defendant,  as- 
signed them  to  his  daughter,  defendant's  wife, 
to  hold  as  security  for  the  payment  of  the 
debt;  that  on  the  death  of  plaintiff's  decedent 
the  insurance  company  paid  the  amount  of  the 
policies  to  the  assignee,  defendant's  wife,  who 
thereupon  indorsed  the  check  and  gave  it  to 
defendant,  who  received  the  money  and  has 
refused  to  pay  It  over  to  plaintiff,  though  de- 
mand for  it,  less  the  amount  due  on  said 
debt,  has  frequently  been  made.  The  affi- 
davit of  defense  admitted  the  purchase  of  the 
note  by  defendant  from  Graham;  the  assign- 
ment of  the  policies  to  defendant's  wife  as  se- 
curity for  the  debt,  including,  however,  in  the 
debt  the  premiums  subsequently  paid  to  keep 
the  policies  alive;  the  payment  of  the  money 
by  the  insurance  company  to  defendant's  wife, 
and  the  delivery  of  the  check  to  defendant 
So  far  there  was  no  material  conflict  between 
the  two  affidavits,  but  the  defendant  then  fur- 
ther averred  that  the  assignment  of  the  poli- 
cies by  plaintiff's  decedent  to  defendant's  wife 
was  in  writing  and  absolute,  and  that  the  sur- 
plus of  the  proceeds,  after  repaying  defendant 
bis  advances  of  money,  with  interest,  were,  in 
consideration  of  natival  love  and  affection, 
given  by  the  decedent  to  his  daughter  (defend- 
ant's wife)  for  her  own  use  and  beneflt;  and 
that  the  said  surplus  received  from  the  insur- 
ance company  was  the  property  of  defend- 
ant's wife  and  held  by  him  subject  to  her  di- 
rection, and  partly  invested  in  her  name.  Of 
course,  these  affidavits,  whose  substance  I 
have  presented,  stripped  of  irrelevant  and  Im- 
material matters,  raised  no  definite  Issue, 
though  they  are  perhaps  sufficiently  equiva- 
lent to  a  general  Issue  on  a  plea  of  non  as- 
sumpsit to  enable  us  to  get  over  this  objection. 
If  It  was  the  only  one.  But  unfortunately 
when  the  case  came  to  trial  In  this  slipshod 
form  it  was  thrown  Into  the  Jury  box  as  if  It 
were  a  formal  Issue  t)etween  the  defendant's 
wife  and  the  administrator  of  her  father's  es- 
tate upon  the  right  of  the  former  to  retain  the 
proceeds  of  the  policies  of  Insurance  (after 
repayment  of  the  moneys  advanced  by  her 
husband)  as  a  gift  from  ber  father.  This  is 
the  real  controversy  In  the  case,  bat  there 
are  neither  pleadings  nor  parties  upon  which 
such  an  issue  can  be  determined.  It  is  ad- 
mitted by  both  sides  that  the  proceeds  of  the 
policies  were  first  to  be  applied  to  the  reim- 
bursement of  defendant's  advances,  and  nei- 
ther in  the  so-called  pleadings  nor  in  the  evi- 
dence does  it  appear  that  he  claims  any  fur- 
ther title  or  has  any  further  interest  in  such 
proceeds,  while  his  wife,  who  does  claim 
them,  and  whose  title  is  disputed,  has  not 
been  made  a  party  to  be  heard  in  her  own  be- 
half. This  is  not  a  mere  formal  defect,  which 
was  waived  by  going  to  trial,  or  which  can 
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be  cured  by  amendment  now.  Tbe  money 
was  In  the  wife's  hands  under  a  written  as- 
signment by  her  father,  and,  wliatever  her 
title  may  prove  to  be  as  against  her  father's 
heirs,  as  between  her  and  tlie  defendant  it  is 
her  money,  and  he  la  her  debtor  for  the 
amount  of  It.  Should  he  happen  to  die  first, 
or  should  the  question  of  her  rights  as  a  cred- 
itor arise  in  his  lifetime,  her  claim  could  be 
Incontestably  established  by  his  affidavit  of 
defense  and  his  testimony,  as  well  as  by  the 
other  evidence  in  this  case;  and  his  payment 
of  this  judgment  would  be  no  defense  against 
her,  for  she  is  not  a  party,  and  not  bound  by 
it  He  and  his  estate  are  therefwe  in  legal 
as  well  as  substantial  danger  of  having  to 
pay  the  same  debt  twice.  But  as  the  undis- 
puted'facts,  upon  the  evidence  of  plaintllC  as 
well  as  defendant,  show  that  there  was  no 
cause  of  action  at  all  against  the  defendant, 
the  Judgment  caimot  be  allowed  to  stand. 
Judgment  reversed. 


In  re  WISE'S  ESTATE. 
(Supreme  Comt  of  Pennsylvania.  July  15, 1897.) 
Gift  Causa.  Uobtm— Evidencb. 
Gift  by  hiisband  to  wife,  shortly  before  his 
death,  of  securities,  is  established  by  testimony 
of  disinterested  persoDs  to  the  actual  delivery  of 
the  box  containing  the  securities,  and  the  sub- 
seciuent  continued  possesion  liy  the  wife,  and 
decedent's  repeated  declarations,  about  the  time 
of  the  gift,  that  all  his  proper^  was  to  be  his 
wife's,  and  that  he  regretted  he  had  not  made  a 
will  giving  it  all  to  her. 

Appeal  from  orphans'  court,  Cimibcrland 
county. 

In  the  matter  of  the  estate  of  Joseph  'Wise, 
deceased.  From  a  decree  dismissing  excep- 
tions to  and  confirming  the  report  of  the  aud- 
itor appointed  to  report  as  to  whether  Cath- 
erine Wise,  administratrix,  had  failed  to 
charge  herself  with  all  the  personal  estate  of 
decedent,  Edward  J.  Wise,  one  of  the  heirs, 
appeals.     Affirmed. 

H.  a.  Stuart  and  S.  M.  Leidich,  for  appel- 
lant    H.  H.  Mercer,  for  appellee. 

MITCHELL,  J.  Transactions  by  which  a 
decedent,  shortly  before  his  death,  practically 
strips  himself  of  all  his  available  property,  are 
naturally  regarded  with  suspicion,  and  are  to 
be  scrutinized  trith  a  keen  and  somewhat  in- 
credulous eye.  An  alleged  parol  ^ft,  there- 
fore, from  a  husband  to  a  -wife,  under  such  cir- 
cumstances, should  be  proved  by  dear  and 
convincing  testimony.  The  clahn  In  the  pres- 
ent case,  however,  appears  to  have  met  this 
requirement  Two  disinterested  witnesses  tes- 
tified to  the  actual  delivery  of  the  box  con- 
taining the  securities,  and  the  subsequent  con- 
tinued possession  by  the  wife.  Three  other 
witnesses  testified  to  decedent's  repeated  dec- 
larations, about  the  time  of  the  gift,  that  all 
his  i»operty  was  to  be  his  -wife's,  and  one.  at 
least,  to  his  regret  that  he  had  not  made  a  will 
giving  It  all  to  her.     We  do  not  regard  this  as 


conflicting  with  the  fact  of  a  gift  of  the  secu- 
rities, because  the  evidence  shows  that  the  de- 
cedent had  real  estate,  and  perhaps  some 
other  personal  property,  that  was  not  included 
in  the  gift  but  would  have  passed  by  a  wilL 
These  declarations  would  not  of  course,  es- 
tablish a  gift  but  they  are  confirmatory  of 
the  Intent  with  which  the  actual  d^very  of 
the  securities  testified  to  by  the  other  wit- 
nesses -was  made.  The  evidence,  as  a  whole, 
was  sufflciemt  ^  believed,  to  sustain  the  daim 
of  a  gift  The  auditor  and  the  judge  below 
believed  it:  and  we  have  not  been  convinced 
that  they  were  in  error  In  so  doing.  Decree 
affirmed,  with  costs. 


WOECKNER  T.  ERIE  ELECTRIC  MOTOR 

CO. 
(Supreme  Court  of  Pennsylvania.    July  15, 1897.) 

IMJUBT    to    CHII.I»— RbCOVBBT    BT    P.ABEHT — ^E» 

LIOBNCB— EVIDBNCB. 

1.  A  parent  in  an  action  for  loss  occasioned  by 
injury  to  his  child,  can  recover  only  for  pecaiuaiy 
loss  sustained  by  him,  and  cannot  recover  for  at- 
tention paid  the  child  Iv  other  members  of  the 
family,  which  did  not  occasion  him  any  expenst*. 

2.  Evidence  is  not  admissible,  in  an  action  by 
a  parent  for  injury  to  a  child  in  a  street  that  on 
other  occasions  she  had  been  allowed  to  plajr  on 
the  streets  unattended;  it  aiqpeaiing  that  in 
charge  of  an  elder  sister,  old  enough  to  be  a 
reasonably  competent  care  taker,  she  had  been 
allowed  to  cross  the  street  snd,  after  returtiing 
to  the  door  of  the  house,  had  disobeyed  the  direc- 
tions of  her  sister  to  follow  her,  and,  nnobeerred. 
had  run  into  the  street  and  on  her  escape  being 
discovered,  within  a  minute  or  two,  her  brodier 
had  been  sent  after  her. 

Appeal  from  court  of  common  pleas,  EMe 
county. 

Action  by  E.  A.  Woeckner  against  the  Erie 
BHectric  Motor  Comxiany.  Judgment  for 
plaintiff.     Defendant  appeals.     Reversed. 

S.  A.  Davenport  and  J.  M.  Sberwln,  for  ap- 
pellant T.  A.  Lamb  and  Bralnetd  &  Big- 
gins, for  appellee, 

FELL,  J.  The  objection  that  in  estimat- 
ing the  damages,  the  jury  was  not  confined  to 
the  pecuniary  loss  sustained  by  ttie  plaintiff. 
Is  well  founded.  In  an  action  by  a  parent  to 
recover  for  loss  occasioned  by  the  injury  to 
his  child,  the  measure  of  damages  Is  the  pe- 
cuniary loss  to  him.  His  action  Is  for  the  In- 
jury done  him,  not  for  the  injury  done  his 
child,  or  for  the  loss  or  Inconvenience  to  other 
members  of  his  family,  whose  cares  and  bur- 
dens have  been  Increased.  It  Is  based  upon 
his  duty  to  maintain,  protect  and  educate  hi^ 
child,  and  on  his  right  to  the  earnings  of  tbr 
child  during  minority.  The  elements  to  be 
considered  In  assessing  the  damages  are  the 
expenses  which  he  has  Incurred  or  la  likely 
to  incur  in  the  support  of  the  child  on  account 
of  the  Injury  and  the  loss  which  -will  probably 
result  to  him  from  the  decrease  In  the  earn- 
ings of  the  child  to  which  he  is  entitled. 
These  principles  were  fully  recognized  by  tlte 
learned  judge  in  his  charge,  but  by  the  an- 
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rwera  to  ix^ta  and  the  admUsion  of  testi- 
mony,  the  Jury  was  allowed  to  consider,  as 
elements  of  damage,  the  increased  inconyen- 
lence  and  trouble  caused  other  membeiB  of  the 
family.  The  duties  performed  by  them  in  the 
care  of  the  injured  child  cost  the  plaintiff 
nothing,  and  caused  Mm  no  pecuniary  loss, 
and  they  cannot  be  made  the  ground  of  a  re- 
covery by  him.  It  was  said  In  the  opinion  in 
Goodhart  t.  Railroad  Co.,  177  Pa.  St  10,  35 
AtL  192:  "The  expenses  for  which  a  plaintiff 
may  recover  must  be  such  as  have  actually 
been  paid,  or  such  as,  in  the  judgment  of  the 
Jury,  are  reasonably  necessary  to  be  incurred. 
The  plaintiff  cannot  recover  for  the  nursing 
and  attendance  of  the  members  of  his  own 
household,  unless  they  are  hired  servants. 
The  care  ct  his  wife  and  minor  children  in 
ministering  to  his  needs  Involves  the  perform- 
ance of  the  ordinary  offices  of  affection,  which 
Is  their  duty;  but  it  Involves  no  le^al  liabili- 
ty on  his  part,  and  therefore  affords  no  basis 
for  a  claim  against  a  defendant  for  expenses 
incurred."  If  the  increased  attention  requir- 
ed by  the  child  had  deprived  the  plaintiff  of 
the  services  of  other  members  of  his  family 
in  his  business,  and  thus  caused  him  direct 
pecuniary  loss,  his  claim  for  compensation 
would  rest  on  substantially  the  same  ground 
as  if  he  had  been  required  to  employ  addition- 
al help;  but  for  the  mere  inconvenience  to 
others,  not  affecting  him  pecuniarily,  there 
can  be  no  recovery. 

To  permit  a  child  who  Is  not  of  an  age  to 
understand  and  avoid  danger  to  wander  on 
the  streets  of  a  city  unattended  Is  such  negli- 
gence on  the  part  of  parents  as  will  defeat  a 
recovery  by  them.  Permission  was  given  to 
prove  that  the  child,  on  the  occasion  when  she 
was  injured,  bad  been  permitted  to  go  on  the 
street  without  a  proper  care  taker.  The  of- 
fers of  testimony  rejected  were  to  show  that 
on  other  occasions  she  bad  been  allowed  to 
play  on  the  streets  unattended.  This  testi- 
mony would  have  been  relevant  bad  there 
been  an  Issue  whether,  on  this  occasion,  she 
was  doing  what  she  bad  habitually  been  per- 
mitted to  do.  But  no  such  issue  was  raised. 
It  was  undisputed  that  she  bad  escaped,  and 
attempted  to  cross  the  street,  notwithstand- 
ing the  exercise  of  some  care  and  vigilance 
by  her  parents.  The  circumstances  were 
clearly  shown,  and  there  was  no  conflict  in  the 
testimony  as  to  them.  In  charge  of  an  elder 
sister,  old  enough  to  be  a  reasonably  compe- 
tent care  taker,  she  had  been  allowed  to  cross 
the  street,  and,  after  returning  to  the  door  of 
her  father's  house,  she  disobeyed  the  direction 
of  her  sister  to  follow  her,  and,  unobserved, 
ran  Into  the  street.  Her  escape  was  known 
within  a  moment  or  two,  and  an  elder  brother 
was  Kent  after  her.  She  was  Injureil  before 
he  could  reach  her.  As  to  this  there  was  no 
dispute,  and  It  was  not  error  to  exclude  testi- 
mony to  show  that  on  other  occasions  she  had 
not  been  protected  from  injury.  The  ques- 
tion Whether  her  parents  had  exercised  proper 
care  on  this  occasion  was  very  fully  and  fair- 


ly submitted  to  the  Jury.  The  judge  could 
not  have  said,  as  matter  of  law,  that  their  neg- 
ligence prevented  a  recovery.  The  first,  sec- 
ond, fourth,  and  nineteenth  assignmenta  of 
error  are  sustained,  and  the  Judgment  to  re- 
versed, with  a  venire  facias  de  novo. 


BOYD  V.  AMERICAN  CARBON-BLACK 

CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    July  IB, 

1897.) 

Corporations— Part  s-BRsaip—AccovsTiKO — 
Parties — Adequate  Rehbdt. 

1.  ThouKh  a  corporation  cannot  legally  enter 
Into  a  partnership,  yet,  it  havine  done  bo,  it  must 
account  to  the  other  partner,  who  has  fully  per- 
formed all  the  obligaoona  of  his  contract. 

2.  A  decree  cannot  be  made,  affecting  one  not 


a  party  to  the  suit. 
8.  Whe 


lere  one  brings  suit  against  a  corporation 
as  an  individual  member  of  a  partnerahip  between 
it  and  him,  the  fact  that  he  is  a  stockholder  and 
director  in  it  does  not  authorise  him,  in  such  suit, 
to  assert  his  rights  as  a  stockholder. 

4.  Where  a  remedy  by  action  at  law  would  be 
cumbersome  and  inconvenient,  it  is  inadequate, 
so  as  to  authorise  suit  in  equity. 

Appeal  from  court  of  common  pleas,  McKean 
county. 

Suit  by  Giles  H.  Boyd  against  the  American 
Carbon-Black  Company  and  others.  Bill  dis- 
missed, and  plaintiff  appeals.     Reversed. 

Eugene  Mullln,  T.  P.  MulUn,  J.  P.  Mullln,  and 
E.  W.  MuUin,  for  appellant  Berry  &  EMgett, 
for  appellees. 

DEAN,  J.  By  an  agreement  of  June  18,1891, 
Giles  H.  Boyd,  the  appellant,  formed  a  part- 
nership with  the  appellee  the  American  Car- 
bon-Black Company.  Boyd  was  to  furnish  gas 
to  the  company  from  his  lands  In  Seargeant 
township,  McKean  county,  for  the  manufac- 
ture of  carbon-gas  black,  at  <Mie-half  cent  per 
poimd  of  all  black  manufactured  at  works  to 
be  erected  by  the  company;  he  to  have  an  op- 
tion to  acqi^e  one-fifth  interest  In  the  com- 
pany on  paying  one-fifth  the  cost  of  construct- 
ing and  operating  the  plant  This  interest  he 
afterwards  took.  By  a  subsequent  agree- 
ment dated  February  13,  1892,  he  stlpuUtted 
not  to  sell  gas  to  any  other  person  or  com- 
pany for  the  manuf acting  of  carbon  black,  gas 
black,  or  lamp  black,  from  the  same  premises. 
In  consideration  of  this,  the  company  released 
him  from  the  obligation  of  drilling  more  wells, 
which  he  had  assumed  under  the  first  agree- 
ment On  March  11,  1892,  the  carbon-black 
company,  theretofore  only  an  association  of  in- 
dividuals, was  duly  Incorporated  for  the  pur- 
pose of  manufacturing  "carbon  black,"  etc.; 
and  Boyd  subscribed  and  paid  for  50  shares  of 
the  capital  stock,  of  the  par  value  of  ?100  per 
share,  and  then  was  duly  elected  a  du-ector. 
The  corporation,  by  the  name  of  the  Amer- 
ican Carbon-Black  Company,  succeeded  to  all 
the  rights  of  the  partnership  under  the  two 
agreements.  On  April  5,  1S98,  another  agree- 
ment was  entered  into  between  Boyd  and  the 
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oorporatlon,  by  which  It  was  stipulated  that 
the  pai-tles  to  the  agreement  would  erect  an- 
other factory  of  a  dafly  capacity  of  30  barrels 
at  Oallagher,  Pa.,  the  expense  to  be  bom6 
equally  by  Boyd  and  the  corporation;  the  cor- 
poration agreeing  to  manufacture  carbon  black 
from  surplus  gas  from  Boyd's  lands,  market 
It,  and  divide  the  profits  equally  with  Boyd; 
they  to  Jointly  drill  gas  wells.  Accordingly  a 
factory  of  30  barrels'  dally  capacity  was  erect- 
ed and  put  In  operation.  But  in  December, 
18!»,  the  corporation  partiy  stopped  operations 
at  the  second  plant,  and  In  June  following  sus- 
pended altogether  at  that  point.  Neither  would 
It  permit  Boyd  to  opwate  It.  In  the  mean- 
time adjoining  owners  drilled  wells,  and  are 
draining  the  gas  underneath  Boyd's  lands. 
After  stopping  operations  at  Gallagher,  the  cor> 
poration  entered  Into  an  agreement  with  the 
Columbian  Black  Company,  another  corpora- 
tion, to  sell  to  the  Columbian  all  the  black  It 
manufactured  at  4  cents  per  pound,  and  that 
the  two  corporations  should  divide  profits  and 
losses  after  deducting  three-fourths  of  a  cent 
per  povmd  for  expenses  and  losses,  and  that 
the  American  Carbon-Black  Company  should 
close  down  Its  factories  for  one  year  from  Jan- 
uary 1,  1896,  and  would  manufacture,  when 
running,  to  only  one-half  Its  capacity,  on  no- 
tice at  any  time  from  the  Columbian.  On  Oc- 
tober 5, 1896,  Boyd  filed  a  bill  in  equity  against 
the  American  Carbon-Black  Company  and  its 
officers,  praying,  on  the  facts  as  we  have,  tn 
substance,  stated  them:  (1)  That  the  several 
agreements  between  him  and  the  company,  and 
the  one  between  the  two  companies,  be  declar- 
ed void,  and  that  they  be  ordered  to  deliver 
them  up  for  cancellation;  (2)  that  an  account 
be  taken  of  all  the  rents,  royalties,  and  profits 
properly  due  plaintiff,  as  well  as  his  propor- 
tionate share  of  the  money  Improperly  paid  to 
the  Columbian  Company;  (3)  that  the  partner- 
ship between  him  and  defendant  be  declared 
dissolved,  and  an  account  be  taken;  (4)  that 
a  receiver  be  appointed  to  take  charge  of  the 
partnership  property,  bool»,  and  business;  (5) 
that  defendants  be  decreed  to  pay  whatever 
balance  was  found  due;  (6)  ttiat  defendants 
be  restrained  by  injunction  from  taking  gas 
from  plain titTs  land;  (7)  general  relief.  The 
defendants  filed  a  general  demurrer  to  the  Ju- 
risdiction, and  further  demurred  specifically  on 
the  grounds  (1)  that  plaintiff  had  an  adequate 
remedy  at  law  for  all  his  alleged  complaints; 
(2)  that  no  such  partnership  as  averred  by  him 
could  be  lawfully  entered  hito  by  a  corpora- 
tion, and  therefore  equity  would  not  take  Juris- 
diction either  to  decree  dissolution,  an  account, 
or  the  appointment  of  a  receiver.  The  court 
below,  after  argument,  sustained  the  demurrer 
and  dismissed  the  bill.  From  that  decree  we 
have  this  appeal. 

Of  course,  the  demurrer  admits  the  truth  of 
the  averments  In  plaintlCTs  bill.  We  have, 
then,  the  facts  that  the  contracts  of  partner- 
ship were  made  by  the  plaintiff  with  the  cor- 
jjoration  of  which  he  was  a  stockholder  and 
director,  and  a  gross  violation  by  defendants 


not  only  of  the  ccmtract  of  partnership,  but  of 
the  contracts  made  with  him  for  the  purchase 
of  gas  from  his  premises  by  the  partnership. 
The  principal  reason  given  by  the  learned 
Judge  of  the  court  below  for  sustaining  the 
demurrer  la  that  the  contract  of  iMtrtnershlp 
by  Hie  corporation  was  ultra  vlreB;  that  no 
corporation  has  authority  to  share  its  corpo- 
rate management  with  natural  persons,  in  a. 
partnership.  And  for  this,  ample  authority  is 
cited,  and  the  rule  cannot  be  questioned.  But, 
conceding  the  fuU  force  of  this  rule,  does 
that  deprive  the  plaintiff,  on  the  facts,  of  all 
remedy  In  equity?  Assume  that  the  partner- 
ship has  not  now,  and  never  bad,  a  legal  exist- 
ence. That  is  only  because  one  ot  the  part- 
ners had  no  power  to  enter  into  It.  But,  while 
it  had  no  legal  existence,  it  had  one  In  fact, 
and  the  other  partner  fully  performed.  The 
corporation  had  the  full  benefit  of  the  contract 
up  to  the  Jime  it  concluded  that  It  was  more 
profitable  to  violate  its  agreements.  2  Beach, 
Priv.  Corp.  I  842,  says:  "It  may  be  cmislder- 
ed  prima  facie  ultra  vires  for  an  Incorporat- 
ed company  to  enter  Into  a  partnership  with 
other  persons."  But  all  the  authorities  bold 
that,  notwithstanding  the  prima  fade,  if  It  be 
shown  that  the  other  partner  had  folly  per- 
formed his  obligations  under  the  contract  this 
plea  wiU  not  avail.  "A  corporation  may  not 
avail  Itself  of  the  defense,  ultra  vhrea,  when 
the  contract  has  been  In  good  faith  fully  per- 
formed by  the  other  party,  and  it  has  bad 
the  full  benefit  of  the  pei-formance  and  of  the 
contract"  27  Am.  &  Eng.  Bnc.  Law,  p.  363; 
Mor.  Corp.  S  688;  Wright  v.  Pipe-Line  Co.. 
101  Pa.  St  204;  Oil  Creek  &  A.  R.  B.  Co.  v. 
Pennsylvania  Transp.  Co.,  88  Pa.  St.  160. 

Taking,  as  we  must,  every  material  aver- 
ment of  plaintiff's  bill  as  an  admitted  fact, 
the  defense,  if  it  should  prevail,  would  wwk 
a  palpable  injustice.  While  public  policy  de- 
mands that  the  courts  should  declare  such 
contracts  by  corporations  unlawful,  and  that 
they  will  make  no  decree  which  prolongs  their 
life  In  fact  for  a  single  day,  every  principle  of 
equity  demands  that  the  corporation  receiv- 
ing a  benefit  from  such  contract  shall  account 
for  what  it  has  received  from  him  who  has 
fully  performed.  The  contract  is  not  malum 
in  se,  but  only  malum  prohibitum.  It  was 
illegal,  but  not  Iniquitous.  If  the  corporation 
haa  had  the  benefit  of  $15,000  paid  by  Boyd 
for  the  construction  of  the  second  plant,  ha.< 
received  the  proceeds  of  the  manufactured 
product,  and  has  used  and  continues  to  u*e 
his  gas,  it  ought  to  and  must  account.  It  i< 
wholly  immaterial  whether  the  partnership  bo 
declared  dissolved  because  it  Is  Illegal  to  carry 
it  on,  or  It  be  declared  at  an  end  in  fact  be- 
cause of  want  of  power  on  part  of  the  cor- 
poration to  enter  it;  in  either  case  the  plaintiff 
is  entiUed  to  his  property  in  possession  of  de- 
fendants, and  whatever  money  they  have  re- 
ceived more  tlian  their  share.  As  they  allegi; 
that  the  contracts  with  plaintiff  were  illegal 
they  can  claim  no  rights  of  possession  of  tlie 
Whole  partnership  assets,  and  plaintiff's  prop- 
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erty  under  them,  and  must  deliver  tbem  up  to 
be  canceled.  As  to  the  agreement  with  the 
Golumblan  Company,  the  court  below  prop- 
erly held  that,  as  that  company  was  not  a 
party  to  this  suit,  no  decree  affecting  it  could 
.be  made.  In  so  far  as  the  American  Carbon- 
Black  Company  has  made  contracts  with  oth- 
er parties  Injurious  to  its  stockholders,  such 
contracts  are  not  involved  in  this  issue.  Plain- 
tUTs  plea  here  Is  as  an  individual  member  of 
an  alleged  partnership,  and  our  decree  is  on 
that  Issue  alone.  While  the  fact  that  he  was 
a  stoclcholder  and  director  In  the  corporation 
confers  no  authority  on  the  corporation  to  de- 
fi-aud  him  in  partnership  transactions  with 
Itself,  neither  does  that  fact  confer  on  him 
authority  in  this  issue  to  assert  his  rights  as 
a  stockholder.  It  is  possible,  on  the  aver- 
ments In  the  bill,  plaintiff  might  have  sustain- 
-ed  an  action  at  law,  but,  at  best,  that  form  of 
remedy  would  have  been  cumbersome  and  In- 
convenient, and  therefore  would  not  have  been 
adequate.  Brush  Electric  Oo.'s  Appeal.  114 
Pa.  St  574,  1  Atl.  TW.  It  is  therefore  di- 
rected that  the  decree  of  the  court  below,  sus- 
taining the  demurrer  and  dismissing  the  bill, 
be  reversed,  and  that  plaintiff's  bill  be  rein- 
stated and  taken  pro  confesso.  Further,  that 
the  partnership  which  was  in  fact  entered  into 
and  carried  on  between  plaintiff  and  defend- 
ants under  the  three  several  agreements  mark- 
ed Exhibits  A,  B,  and  C  be  declared  at  an  end, 
and  that  said  contracts  be  surrendered  by  de- 
fendants for  cancellation;  that  an  accoimt  be 
taken  of  all  the  rents,  royalties,  income,  and 
profits  due  plaintiff  from  said  defendants,  ac- 
cording to  said  contracts;  that  all  the  busi- 
ness of  said  partnership  In  fact  be  wound  up, 
and  all  the  assets  of  the  same  be  turned  into 
cash,  and  an  account  be  then  stated  between 
the  partlea,  and  distribution  of  the  cash  be 
made  as  in  and  by  the  said  contracts  the  par- 
ties have  a  right  to  demand;  and  that  proper 
decrees  for  enforcing  payment  according  to 
said  distribution  be  made  on  the  partlea  by 
the  court  below.  It  is  further  directed  that 
under  the  equity  rules  a  receiver  be  appointed 
by  the  court  l)elow  to  take  Into  his  possession 
the,  in  fact,  partnership  property,  books,  and 
accounts,  to  the  end  that  a  settlement  may  be 
had  of  Its  business,  and  that  such  further  and 
other  decree  or  decrees  be  entered  by  the  court 
below  as  will  promote  equity  between  the  par- 
ties, in  accordance  with  this  opinion.  It  is 
f  nrth^  ordered  that  appellees  pay  the  costs  of 
this  ^peaL 


SHEELEY  V.  NBIDHAMMER. 

(Sapreme  Court  of  PennBylvania.    July  15, 

1887.) 

WlUa— COHSTBDCTION— ESTATB  TaIU 

Testator  first  provided,  "I  sell  my  •  •  • 
farm  to  my  sons  S.  and  W.  for  $7,000,"  and  of 
this  he  gave  12,000  to  each  of  the  bodb,  and 
charged  them  with  the  balance,  to  be  paid  the 
estate.  Next  be  directed  that  S.  have  posses- 
-•ioD  of  and  operate  the  farm,  and  from  its  income 


pay  the  money  charged  on  it.  Then  he  directed 
that,  after  the  charges  were  paid,  "W.  is  to  re- 
ceive the  proceeds  of  the  said  one-half  of  the 
undivided  farm,  but  is  forever  prohibited  from 
selling  the  said  half."  And  finally  be  says: 
"NevertheleBS,  the  said  W.  to  receive  the  pro- 
ceeds during  his  natural  life,  and,  when  the  chil- 
dren or  legal  heirs  of  the  said  W.  come  to  the  age 
of  21  years  or  more,  then  the  said  half  *  •  * 
to  belong  to  the  children  or  legal, heirs  of  the 
said  W.,  forever."  Behf^  that  tlie  devise  cre- 
ated in  W.  an  estate  tail,  enabling  him  to  pass 
the  entire  estate,  and  bar  the  entail. 

Appeal  from  court  of  common  pleas,  Oiun- 
berland  county. 

Action  by  W.  H.  Sheeley  against  J.  R.  Neid- 
hammer  for  specific  performance.  Decree  for 
plaintiff.    Defendant  appeals.    Affirmed. 

W.  F.  Sadler,  for  appellant  Caleb  Brinton 
and  L.  S.  Sadler,  for  appellee. 

WILLIAMS,  J.  The  single  question  pre- 
sented by  this  appeal  Is,  what  estate  did  Wil- 
liam H.  Sheeley  take  in  "the  homestead  farm," 
under  the  will  of  his  father?  The  provisions 
of  the  will  from  which  an  answer  to  this  ques- 
tion must  be  gathered  are  four  in  number.  In 
the  first  of  these  the  testator  says:  "I  sell  my 
homestead  farm  to  my  sons  Samuel  and  Wil- 
liam H.  Sheeley  for  seven  thousand  dollars;" 
and  of  this  sum  he  gives  $2,000  to  each  of  the 
sons,  and  charges  them  wltb  $3,000,  the  bal- 
ance of  his  valuation  of  the  farm,  to  be  paid  to 
his  estate.  In  the  second  provision  he  directs 
that  Samuel  shall  have  possession  of,  and  opei^ 
ate,  the  farm,  and  pay  oat  of  the  income  de- 
rived therefrom  the  money  charged  upon  it 
The  third  provision  directs  that  after  the  char- 
ges upon  the  farm  are  all  paid,  "the  said  Wil- 
liam H.  Sheeley  is  to  receive  the  proceeds  of 
the  said  one  half  of  the  undivided  farm,  but  Is 
forever  prohibited  from  selling  the  said  half  or 
any  part  of  the  said  undivided  farm,  forever." 
By  the  fourth  provision,  the  testator  under- 
takes to  define  the  interest  he  wishes  William 
H.  to  have  under  bis  will,  by  these  words: 
"Nevertheless,  the  said  William  H.  Sheeley  to 
receive  the  proceeds  during  his  natural  life, 
and,  when  the  children  or  legal  heirs  of  the 
said  William  H.  Sheeley  come  to  the  age  of 
twenty-one  years  or  more,  then  the  said  half 
of  the  said  farm  to  belong  to  the  chlldroi  or 
legal  heirs  of  the  said  William  H.  Sheeley  for- 
ever." If  we  take  these  several  provisions  to- 
gether as  expressive  of  the  intention  of  the  de- 
visor in  regard  to  the  homestead  farm,  we  are 
led  to  the  conclusion  that  Samuel  was  to  have 
a  fee  simple  In  an  imdivided  one-half  of  it,  and 
the  possession  and  right  to  operate  the  other 
half  so  long  as  William  lived.  Unta  the  $3,000 
charged  on  the  farm  was  paid,  Samuel  was  to 
use  the  entire  net  proceeds  for  their  payment. 
After  this  was  accomplished,  one-half  of  the 
net  proceeds  was  to  be  paid  by  him  to  his 
brother  William  so  long  as  he  lived.  After 
William  died,  the  title  to  the  undivided  one- 
half  was  to  vest  in  his  "children  or  legal 
heirs,"  and  come  Into  their  possession  when 
they  became  21  years  of  age  if  their  father 
was  then  deceased.    But  the  father  took  only 
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for  life,  and  vrith  a  distinct  denial  of  the  rigbt 
of  alienation.  The  tronWe  In  the  way  of  car- 
rying out  the  apparent  intention  of  the  testa- 
tor la  in  the  words  employed  to  vest  the  re- 
mainder after  the  termination  of  the  life  es- 
tate. The  words  are  to  "tils  children  or  legal 
heirs."  The  words  "legal  heirs"  are  hi  this 
connection  equivalent  to  "descendants,"  and 
the  entire  phrase  has  the  force  of  the  word 
"issue."  After  the  death  of  William,  the  un- 
divided half  fell  upon  his  Issue,  as  such.  A 
gift  to  the  Issue  of  any  person  Is  a  gift  to  the 
"heirs  of  his  body."  Both  forms  of  expres- 
sion embody  the  same  idea.  Linn  ▼.  Alexan- 
der, 59  Pa.  St.  48;  Duer  v.  Boyd,  1  Serg.  St 
B.  203.  If  not  so  read,  the  words  "or  legal 
beinT'  become  meaningless.  It  was  not  the 
intent  of  the  testator  to  provide  an  alternate 
class  of  distributees,  but  to  secure  to  William's 
children,  or  their  children  or  representatives, 
the  one-ltalf  of  the  farm;  and  the  words  "or 
legal  heirs,"  coupled  with  the  word  "children," 
expresses  just  this  thought  It  was  the  chil- 
dren, or  other  legal  heirs  descending,  of  Wll- 
11am  H.  Sheeley,  who  were  to  take  the  fee  after 
the  termination  of  his  life  estate.  Braden  v. 
Cannon,  24  Pa.  St  168.  The  words  employed 
by  the  testator  must  therefore  be  regarded  as 
words  of  limitation,  and  having  the  same  ef- 
fect as  a  devise  to  one  for  life  and  to  the 
heirs  of  his  body  In  fee  simple.  Haldeman  v. 
Haldeman,  40  Pa.  9t.  27.  Such  a  devise  would 
create  In  the  first  taker  an  estate  tall,  which, 
under  the  rule  In  Shelley's  Case  and  our  stat- 
ute, would  enable  him  to  pass  the  entire  estate 
and  bar  the  entail. 

It  may  be,  and  we  think  It  very  probable, 
that  this  construction  defeats  the  Intention  of 
Uie  testator,  but  such  is  the  common  result  of 
the  application  of  the  rule  In  Shelley's  Case. 
It  Is  a  highly  artificial  rule  of  constmctirai, 
applied  without  regard  to  the  actiud  purpose  of 
the  testator.  Its  wisdom  is  a  question  about 
which  lawyers  and  Judges  differ,  but  It  Is  too 
thoroughly  Imbedded  in  the  law  of  this  state 
to  justify  the  courts  in  departing  from  it 
If  this  is  to  be  done,  it  must  be  by  legislative 
actlm,  so  as  not  -to  disturb  estates  in  which  It 
has  been  already  applied.  The  decree  is  af- 
firmed; the  appellant  to  pay  the  costs  of  this 
appeal. 


In  t«  THOMPSON'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     July  16, 

1897.) 

WiLi,8— Propertt  Luble  for  Debts. 

Testator  gave  his  wife  all  his  personal  prop- 
erty, except  as  otherwise  dispoBed  of,  and  direct- 
ed that  she  "take  possession  thereof  immediate- 
ly after  my  death,  without  inventory  or  appraise- 
ment," and  hold  it  as  her  own  "absolutely.  He 
also  gave  her  some  land  in  fee  and  some  for  life. 
By  the  eighth  item  of  his  will,  he  made  provi- 
sion for  payment  of  his  debts  oat  of  certain  speci- 
fied property.  HclJ  that,  on  such  property  prov- 
ing inadequate,  the  residue  of  the  personalty  giv- 
en the  wife  was  liable,  it  Iwing  not  specifically 
bequeathed  and  primarily  liable  for  debts. 


Appeal  from  orphans'  court,  Juniata  county. 

Petition  by  Jotm  Adams  and  another,  execu- 
tors of  the  estate  of  JercHne  N.  Thompson,  de- 
ceased, for  a  decree  defining  and  settling  the 
contributory  stiares  of  the  devisees  and  lega- 
tees to  the  unpaid  debts  out  of  tiie  bequests 
and  devises  held  by  them  respectively,  to  which 
the  various  devisees  and  legatees  filed  answers. 
From  a  definitive  decree  overruling  exceptions 
to  and  confirming  the  report  of  an  auditor  des- 
ignating the  personal  property  bequeathed  tes- 
tator's widow,  Jane  Thompson,  as  the  fund  pri- 
marily liable  for  the  payment  of  such  debts, 
she  appeals.    Affirmed. 

The  will  is  as  follows:  "First.  I  confirm  my 
wife,  Jane  Thompson,  in  the  ownership  of  the 
farm  situated  in  Walker  township,  bounded  by 
lands  of  Daniel  Zelgler,  Isaac  Auker,  Reuben 
Dlehl,  and  my  home  farm,  said  farm  having 
been  bought  from  George  Pile,  and  desire  that 
she  shall  retain  the  same  as  her  own  In  fee 
simple.  Second.  I  give  and  bequeath  to  my 
wife,  Jane  Thompson,  all  my  personal  prop- 
erty, except  as  hereinafter  disposed  of,  and  di- 
rect that  she  shall  be  entitled  to  take  possesuon 
thereof  immediately  after  my  death,  wlthont 
inventory  or  appraisement  and  hold  the  same 
as  her  own  absolutely;  and  I  direct  my  exec- 
utors to  deliver  to  her  the  bcmds  I  hold  against 
Charles  A.  Thompson,  and  request  her  not  to 
distress  him  by  Insisting  upon  their  paymmt 
if  he  secures  their  payment  to  her.  Third.  I 
give  and  devise  to  my  wife,  Jane  Thompson,  a 
lot  In  Mexico,  having  a  brick  house  erected 
thereon,  bounded  on  the  west  by  Main  street  on 
the  south  by  the  road  ieadhig  to  the  dam,  and 
on  the  north  by  lot  of  Austin  Parker,  said 
lot  having  been  formeiy  owned  by  Dr.  Cyrus 
McCnrdy,  to  hold  In  fee  simpla  FourtlL  1 
give  and  devise  to  my  wife,  Jane  Thompson, 
my  farm  in  Walker  township,  upon  which  I 
now  live,  bounded  by  lands  of  Charles  Book. 
Reuben  Dlehl,  Palmer  Shellenberger,  Jane 
Thompson,  the  village  of  Mexico,  and  the  Ju- 
niata river,  including  the  woodland  whidi  ex- 
tends out  to  the  land  of  Daniel  Zelgler,  for  the 
term  of  her  natural  life;  and  at  her  death  1 
give  and  devise  said  fann  and  woodland  to 
Charles  A.  Thompson  hi  fee  simple,  subject, 
however,  to  the  payment  of  twenty  dollars  per 
annum  to  the  elders  of  tbe  United  Presbytol- 
an  Church  of  Thompsontown  and  Mexko. 
which  said  sum  of  twenty  dollars  per  annum  I 
direct  to  be  applied  to  f  enchig  and  keeping  bi 
order  the  cemetery  on  the  hill  east  of  Mexico. 
in  wlilch  my  father  and  mother  are  buried: 
and  I  cliarge  said  annual  payment  of  twenty 
dollars  on  said  farm  and  woodland  forever. 
Fifth.  I  give  and  devise  to  Jennie  T.  Wright 
my  Interest  In  the  land,  being  one-half,  wbicb 
I  own  in  common  with  John  Motzo',  in  Walker 
township,  bounded  by  lands  of  Joslah  GUig- 
rich,  James  Adams,  Alton  S.  Adams,  Lewis 
Haubert,  and  others,  and  the  public  road,  to 
hold  In  fee  simple.  Sixth.  I  give  and  bequeath 
two  of  the  l)onds,  of  five  hundred  dollars  each, 
which  I  hold  against  Charles  A.  Thompson,  to 
the  elders  of  the  United  Presbyterian  Cfaurcu 
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of  Xhompsontown  and  Mexico,  the  interest 
thereof  to  go  to  the  support  of  the  regular  pas- 
tor or  supplies,  If  there,  is  no  pastor  of  said 
church,  forever;  and,  if  said  bonds  are  paid, 
I  direct  the  principal  of  said  sum  to  be  safely 
reinvested,  and  the  Interest  applied  to  the 
same  objects.  I  direct  that  the  bonds  be- 
queathed in  this  item  shall  not  be  collected  by 
legal  process  as  long  as  Charles  pays  the  In- 
terest annually,  and  keeps  them  well  secured. 
Seventh.  I  give  and  bequeath  to  Charles  A. 
Thompson  the  eight-day  clodc  which  belonged 
to  my  father,  James  Thompson,  deceased,  and 
which  now  stands  in  our  family  room  at  my 
home.  Eighth.  I  direct  my  executors  herein- 
after named  to  sell  all  my  real  estate  not  spe- 
cifically hereinbefore  devised,  at  public  or  pri- 
vate sale,  upon  such  reasonable  terms  as  to 
tbem  Shan  seem  proper;  and  I  authorize  and 
empower  them  to  make  good  and  sufficient 
deeds  therefor.  I  direct  my  Just  debts  and 
funeral  expenses  to  be  paid  out  of  the  proceeds 
of  said  real  estate,  and  I  bequeath  the  residue 
of  said  proceeds  of  said  real  estate  to  my 
nephew,  Wm.  Porter  Thompson,  and  my  nieces, 
Martha  Rumbaugh  and  Emma  Wright,  and 
the  niece  of  my  wife,  Jennie  T.  Wright,  share 
and  share  alike,  each  to  receive  the  one-fourth 
thereof.  Ninth.  I  appoint  my  friends  John 
Adams  and  H.  Latim»  Wilson  execators  of 
this,  my  last  wiU." 

A  codicil  to  the  foregoing  will:  "I  hereby 
limit  the  interest  given  in  the  fourth  Item  of 
my  will  to  Charles  A.  Thompson  in  my  man- 
sion farm  to  an  estate  for  life,  to  begin  after 
the  death  ot  my  wife,  Jane  Thompson,  with 
the  remainder  to  his  children;  but,  if  he  should 
die  without  leaving  children  to  survive  him.  I 
then  devise  the  remainder  of  said  mansion 
farm  to' the  sons  of  my  nephew,  W.  Porter 
Thompson,  to  wit,  Jerome  N.  Thompson  and 
James  G.  Thompson." 

The  opinion  of  the  orphans'  court  is  as  fol- 
lows (Bell,  P.  J.): 

"The  auditor  was  clearly  right  in  his  con- 
dnsion  that  the  testator,  Jerome  N.  Thomp- 
son, had  not  in  craitemplation  the  question  as 
to  what  property,  aside  from  those  mfflitioned 
In  the  eighth  item  of  his  will,  should  first  be 
subject  to  the  payment  of  his  debts.  His 
thought  evidently  was  that  he  had  made  am-. 
pie  provision  for  all  Indebtedness  in  said  item 
eight.  The  contingency  of  such  provision 
proving  inadequate  seems  never  to  have  oc- 
curred to  his  mind.  This  being  so,  we  think 
the  auditor  correctly  decided  that  the  Indebted- 
ness remaining  unpaid,  after  the  property 
mentioned  in  item  eight  bad  been  exhausted, 
should  be  Imposed  on  the  fund  primarily  li- 
able for  the  payment  of  debts,  to  wit,  the  per^ 
sonal  proi)erty  not  specifically  bequeathed. 

"At  the  argument  It  was  contended  that  the 
use  of  the  word  'absolutely,'  as  qualifying  the 
ownership  of  the  widow  in  the  personal  prop- 
erty bequeathed  to  her,  Indicated  an  intention 
OQ  tl>e  part  of  her  husband  that  she  should 
take  said  property  free  from  liability  for 
debts.     But  the  better  opinion  would  seem 


to  be  that  said  term  'absolutely'  was  used, 
not  in  the  sense  Imputed  to  It  by  counsel  for 
the  widow,  but  In  contradistinction  to  the 
phrase  employed  in  item  fourth,  'for  the  term 
of  her  natural  life,'  as  limiting  the  devise  of 
real  estate.  'Absolutely'  was  intended  to  de- 
fine the  duration  and  extent  of  the  widow's 
estate;  was  employed  to  guard  against  the 
idea  of  a  life  estate  only;  had  no  reference 
to  the  question  of  debts,  because  that  ques- 
tion had  not  occurred  to  the  testator. 

"Another  reason  urged  at  the  argument 
why  the  personal  property  bequeathed  to  the 
widow  should  not  be  compelled  to  bear  the 
burden  of  testator's  unprovided  for  indebted- 
ness was  the  use  of  the  expression,  'She  shall 
be  entitled  to  take  possession  thereof  imme- 
diately after  my  death  without  inventory  or 
appraisement.'  This  contention  is  not  with- 
out some  seeming  force,  but  is  not  of  suffi- 
cient weight,  we  think,  to  turn  the  scale  in 
favor  of  the  widow.  If  the  testator  had  in- 
tended to  give  a  preference  to  his  widow  in 
this  matter  of  what  property  should  be  pri- 
marily liable  for  debts,  he  could  have  so  indi- 
cated by  the  use  of  a  few  simple  words.  Why 
should  he  adopt  the  roundabout  method  of  so 
Indicating  such  purpose  by  saying  that  there 
was  no  need  of  an  appraisement?  Was  not 
the  idea  of  the  testatw  in  dispensing  with  an 
Inventory  rather  that  as  he  had  made  ample 
provision,  as  he  thought,  for  his  debts.  In  item 
eighth,  and  as  his  wife  was  to  have  almost  all 
the  personal  property,  the  holding  of  an  ap- 
praisement would  be  but  an  idle  ceremony, 
annoying  possibly  to  her,  and  subserving  no 
useful  purpose?  The  possible  contingency  of 
the  Insufficiency  of  the  assets  mentioned  in 
item  eighth  to  satisfy  his  indebtedness  had  not 
entered  the  testator's  mind.  Hence  he  made 
no  reference  to  such  contingency,  and  made 
no  provision  for  its  happening.  But  the  pres- 
ent controversy  has  arisen  because  of  U.^ 
happening  of  this  very  contingency,  un- 
thought  of  and  unprovided  for  by  the  tes- 
tator; and,  as  we  have  before  said,  we  see  no 
other  way  of  settling  the  question  than  by 
having  recourse  to  the  elementary  principle 
that  the  primary  fimd  for  the  payment  of 
debts  Is  personal  property  not  specifically  de- 
vised. In  Ann  Myers'  Appeal,  48  Pa.  26, 
there  was  a  similar  provision  that  the  wife 
should  *retaln'  as  much  of  the  personal  prop- 
erty 'as  she  chose,'  without  an  appraisement, 
but  the  supreme  court  did  not  deem  this  a 
controlling  feature  in  the  case.  This  is  all 
we  deem  necessary  to  add  to  what  has  been 
said  by  the  auditor,  in  his  report,  on  the  ques- 
tion as  to  what  property  shall  make  good  the 
deficiency  arising  from  the  fact  that  the  prop- 
erty mentioned  hi  item  eight  proved  Insufll- 
dent  to  pay  the  debts. 

"The  fee  of  the  auditor  does  not  strike  us  as 
excessive.  Therefore  the  exception  to  the 
amount  of  same  Is  overruled.  But  we  think 
the  executors  and  their  counsel  should  be  al- 
lowed some  additional  compensation.  As  the 
widow  is  the  principal  remaining  creditor,  the 
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executors  will  have  little  to  do  except  to  dis- 
burse some  11,000,  to  be  provided  them  by 
the  widow.  For  such  service  $35  should  be 
ample  compensation.  Mr.  McMeen,  their 
counsel,  prepared  the  papers  on  which  tills 
present  proceeding  was  tounded,  and  it  win 
be  Incumbent  on  him  to  see  that  the  estate  Is 
properly  wound  up.  He  likewise  appeared  in 
two  suits  against  the  estate.  For  such  serv- 
ices he  should  be  paid  $87.60.  The  report  of 
the  auditor  is  modified  by  adding  thereto,  as 
indebtedness  of  the  estate:  Due  executors  in 
full  of  their  compensation,  $35;  due  Robert 
McMeen,  Esq.,  In  full  bf  his  compensation, 
$87.50.  With  such  modification  the  report  of 
the  auditor  is  confirmed  absolutely,  the  ex- 
ceptions to  same  being  overruled;  and  It  Is 
ordered  and  decreed  that  the  widow  of  said 
decedent,  out  of  the  personal  property  be- 
queathed to  her  In  item  second  in  said  will, 
I>ay  said  indebtedness,  set  out  in  said  audi- 
tor's report  Should  any  further  decrees  be 
necessary  to  effectuate  tlie  present  order,  due 
application  for  same  can  be  made  to  this 
court." 

Atlcinson  &  Pennell,  for  appellant.  3.  C. 
Bucher,  Will  L.  Hoopes,  and  J.  Howard  Nee- 
ly,  for  appellee. 

PER  CURIAM.  It  is  unnecessary  to  recite 
the  facts  upon  which  the  questions  Involved 
In  this  contention  depend.  They  are  soffl- 
dently  presented  In  the  opinion  of  the  learned 
inresidoit  of  the  Twenty-Fourth  Judicial  dis- 
trict, who  specially  presided  at  the  hearing. 
From  a  careful  consideration  of  the  record, 
we  are  all  satisfied  there  was  no  error  in  hold- 
ing that  the  personal  property  bequeathed  by 
the  testator  to  his  widow  Is  primarily  liable 
to  payment  of  the  residue  of  his  debts,  and  In 
decreeing  accordingly.  There  Is  nothing  In 
the  record  that  would  Justify  us  In  sustaining 
any  of  the  specifications;  nor  do  we  thinlc 
any  of  the  questions  involved  require  further 
discussion;  they  have  been  sufficiently  con- 
sidered and  correctly  disposed  of  by  the  court 
below.  For  reasons  given  In  the  opinion  re- 
ferred to,  the  decree  is  affirmed,  and  appeal 
dismissed,  at  t^ppellant's  costs.' 


HARTMAN  v.  HARRIS  et  al. 

(Supreme  Court  of  Pennsylvania.     July  18, 

1897.) 

RaOAOAD     CbOSRIXO     ACCIDKKT  —  CONTRIBDTORT 

Negliqenob. 
One  struck,  Just  as  he  goes  on  the  crossing, 
by  an  engine  coining  from  a  direction  in  which 
he  had  not  looked  since  35  feet  from  the  track 
(he  having  been  looliiug  for  a  train  which  he  ' 
expected  from  the  opposite  direction),  though  he 
conld  have  seen  a  distance  of  855  feet  in  the  di- 
rection from  which  the  engine  came,  is  barred 
from  recovery,  by  contributory  negligence. 

Appeal  from  court  of  common  pleas,  Cum- 
berland county. 

Action  by  Jacob  Hartman  against  John  S. 
Harris  and  others,  receivers  of  the  Philadel- 


phia &  Reading  Railroad  Company,  for  per- 
sonal injuries.  Judgment  for  defendants. 
Plaintiff  appeals.    Afflnned. 

J.  W.  Eckels  and  F.  E.  Beltzhoover,  for  ap- 
pelant.   J.  W.  Wetzel,  for  appellees. 

GREEN,  J.  This  case  was  nonsuited  In  the 
court  below,  on  the  ground  of  the  plaintifrs 
contributory  negligence.  If  that  ruling  was 
proper  under  the  evidence,  the  Judgment 
should  be  affirmed;  otherwise,  It  should  be 
reversed.  The  plaintiff  approached  the  track 
on  the  morning  of  the  9th  of  October,  1895. 
between  7  and  8  o'clock.  According  to  his 
own  testimony,  he  reached  a  point  35  feet  dis- 
tant from  the  track,  and  there  stopped,  and 
looked  both  ways,  and  listened  for  an  ap- 
proaching train,  which  he  knew  to  be  due 
there  at  about  8  a.  m.  He  did  not  see  or  hear 
any  train  or  engine  approaching.  He  had  trav- 
ded  the  road  very  frequently,  and  was  well 
acquainted  with  the  schedule  time  of  the  next 
regular  train.  Ibe  train  he  was  expecting  ap- 
proached fiwcn  the  east,  and  its  schedule  time 
was  8:10.  He  drove  bis  horse  on  a  walk 
from  the  p<^t  35  feet  distant,  and.  without 
stopping  again,  he  went  on  the  track,  and 
was  immediately  struck  by  a  locomotive  com- 
ing from  the  west,  with  tender  in  front  and 
caboose  behind.  He  said  he  heard  the  dan- 
ger signal  whistle  at  tbe  cattle  chnte,  which 
was  186  feet  distant,  and,  upon  taming  to 
look,  the  train  was  on  him.  It  Is  manifest 
that  the  question  of  his  contributory  negli- 
gence turns  upon  his  actions  at  and  after  leav- 
ing the  point  35  feet  distant,  and  also  npon 
the  physical  situation  along  that  distance.  He 
had  thrown  back  both  of  the  side  doors  of  his 
wagon  at  a  point  300  feet  distant,  and  kept 
them  open,  so  that  he  could  easily  see  and 
hear  In  eltiier  direction  along  the  track  from 
his  wagon.  At  the  point  36  feet  distant  from 
the  track,  there  was  a  signboard  set  up,  with 
the  words  "Railroad  Crossing"  on  it  The 
plaintiff  was  asked:  "Q.  When  yon  w««  at 
the  point  35  feet  from  the  railroad  track,  how 
far  could  you  see  west?  A.  Down  to  bdow 
the  station.  Q.  You  mean  west  of  tbe  sta- 
tion? A.  Yes,  sir.  Q.  How  far  could  you 
see  west  of  the  station?  A.  Well,  we  can  s«^ 
down  to  where  the  next  curve  stanR,— about 
865  feet.  Q.  At  a  point  35  feet  from  the  rail- 
road track,  you  conld  see  865  feet,  according; 
to  your  engineer's  measurements?  A.  Yex. 
Bit.  *  *  *  Q.  Then,  we  understand  yon 
that  from  any  point  36  feet  north  of  the  tracSc. 
until  you  reach  the  track,  if  you  had  lookcvl. 
you  could  have  sees  an  approaching  train  a.<( 
far  as  the  station  west?  A.  Yes,  sir.  as  f;>r 
as  the  station."  The  plaJntllTs  engineer  tes- 
tified that  it  was  855  feet  from  the  road  cro^.-- 
ing  where  the  accident  occurred  to  the  point 
at  which  the  curve  commenced.  This  beias 
the  physical  situation,  the  plaintiff  was  aake^t: 
"Q.  Did  you  look  up  and  down  after  you  left 
that  35-foot  point?  A.  As  I  drove,  I  was 
looking  and  listening  an  the  while.     Q.  Look- 
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ing  both  ways?  A.  I  was  looUing  for  that 
passenger  train.  Q.  Did  you  look  westward 
after  you  left  the  35-foot  point?  A  I  sup- 
pose, one  Ume  after  I  first  stopped,  I  was 
looking  that  way,  and  then  my  attention  was 
drawn  the  other  way,  on  account  of  that  pas- 
senger train  coming  in.  *  *  *  Q.  Do  you 
know  sow  whether  you  looked  westward  at 
any  time  after  you  left  the  35-foot  point?  A. 
"^lien  I  started  to  go,  I  was  looking  west- 
ward. Then  my  attention  was  drawn  the 
other  way,  on  account  of  the  approaching 
train  from  the  other  side.  Q.  Was  there  a 
train  approaching  from  the  other  side?  A 
The  time  was  In  my  mind  that  a  passenger 
train  was  about  due.  I  knew  It  was  near 
eight  o'clock,  or  just  eight."  The  plaintiff's 
account  of  the  accident  was  given  thus  in  his 
testimony:  "I  was  looking  down  towards  Ebr- 
lisburg,  and,  just  as  my  horse  got  right  on 
the  track,  he  made  a  spring.  I  grabbed  up 
ttae  lines  as  well  as  I  could,  and  took  a  bet- 
ter grip,  and  at  the  same  time  I  looked  out 
towards  my  right;  and  to  my  astonishment 
there  was  an  engine  with  the  tender  tat  front 
coming  towards  me  at  a  furious  rate  of  speed, 
and  In  less  time,  or  in  about  two  seconds,  I 
-would  suppose,  because  I  don't  know  whether 
I  drawed  my  breath  once  or  twice;  and  In 
less  than  no  time—  Of  course,  the  whistle 
-^ivas  sounded  right  tt  the  cattle  chute.  Q. 
What  sort  of  a  whistle?  A  A  khid  of  a 
toot,  toot,— a  shrill  whistle.  Of  course,  that 
made  the  horse  all  the  worse.  I  seen  the 
condition  I  was  in,  and  had  not  a  moment's 
time  to  realize  what  to  do  or  where  to  go, 
-when  I  was  struck,  in  about  from  the  time  I 
first  seen  the  train  and  heard  the  whistle,  and 
until  I  was  struck,  In  alx>ut  two  seconds  or 
three  seconds."  "Q.  How  far  away  were 
you  £n»n  the  railroad  track  when  you  heard 
the  danger  signal?  A.  Right  on  the  track. 
Q.  Did  your  horse  stop  on  the  track?  A.  It 
jumped  down  the  track.  •  •  •  Q.  You  say 
yon  were  driving  your  horse  on  a  walk  from 
35  feet  until  you  reached  the  track?  A.  Tes, 
sir." 

It  Is  perfectly  manifest  from  the  foregoing 
testimony  that,  when  the  plaintiff  left  the  point 
35  feet  distant,  he  never  once  looked  in  the 
direction  from  which  the  engine  was  approach- 
ing; that  he  was  going  on  a  walk  only;  that 
he  went  directly  upon  the  track,  without  again 
stopping  or  looking,  and  was  immediately 
struck.  He  could  see  hi  that  direction  a  dis- 
tance of  856  feet,  but,  l)ecan8e  he  did  not  look, 
be  did  not  see.  He  says,  what  was  no  doubt 
tbe  fact,  that  he  was  looking  in  the  opposite 
direction  for  a  train  that  he  was  expecting, 
but  which  was  not  yet  due,  and  he  admits 
that  it  was  this  that  diverted  his  attention  to 
tbat  side.  As  a  matter  of  course,  it  was  very 
unfortunate  that  he  <Mnltted  to  look  in  the  op- 
posite direction,  and  It  is  perfectly  obvious 
that,  if  be  had  done  so,  the  accident  would 
not  have  occurred.  The  case  is  extremely 
plain,  and  Is  readily  disposed  of  by  a  consid- 
eration <tf  the  plaintiff's  testimony  only.    The 


learned  court  below  was  clearly  right  In  grant- 
ing the  nonsuit,  and  in  refusing  to  take  It  off. 
No  other  course  was  open  without  a  clear  dis- 
regard of  the  large  numl)er  of  cases  whL:h 
have  thoroughly  settled  the  law  applicable  in, 
just  such  circumstances.  The  assignments  of 
error  are  dismissed.    Judgment  affirmed. 


HANLON  T.  PHILADELPHIA  &  W.  C. 

TURNPIKE-ROAD  CO. 

(Supreme  Court  of  Pennsylvania.     July  15, 

1897.) 

Railroad  on  Turmpikk— Nkoliobnoii — Liabimtt 
OF  Lessoh. 

1.  It  is  a  question  for  the  jury  whether  the  con- 
ductor and  engineer  on  a  steam  dommy  were  neg- 
lieent:  the  railroad  lieing  on  a  turnpike,  one  side 
of  which  was  used  for  teams,  and  there  being 
evidence  that  they,  when  30  or  40  yards  from  a 
team,  saw  that  the  horses  were  frightened,  and, 
instead  of  stopping,  blew  off  steam  as  they  pro- 
ceeded. 

2.  A  turnpike  company  is  liable  to  one  driving 
a  team  thereon  for  negligence  in  the  operation 
of  a  passenger  railroad  thereon  which  it  owns, 
thongh  it  has  leased  the  railroad. 

Appeal  from  court  of  common  pleas,  Pldla- 
delphla  county. 

Action  by  Alexander  Hanlon  against  the 
Phlhidelphia  &  West  Chester  Turupike-Road 
Company  for  personal  injuries.  Judgment  for 
plaintiff.    Defendant  appeals.    Aflirmed. 

J.  McGregor  Oibb  and  A.  Lewis  Smith,  for 
appellant  Samuel  Gustine  Thompson,  tor  ap, 
pellee. 

DEAN,  3.  The  plahitlff,  Alexander  Hanlot, 
was  sitting  on  top  of  a  load  of  bay,  which  he 
was  bringing  into  Philadelphia.  His  son  was 
on  a  seat  attached  to  the  front  of  the  wagon, 
driving  the  two  horses.  They  Iiad  turned  in 
from  Coopertown  road  to  the  Philadelphia  & 
West  Chester  Turnpike  road.  Upon  this  road 
there  was  a  passenger  railway  operated  by 
means  of  steam  dummies,  consisting  of  a  com- 
bined steam  engine  and  passenger  car;  the  en- 
gine being  at  one  end,  and  the  car,  with  the 
usual  projecting  platform,  at  the  other.  The 
track  was  laid  on  the  south  side,  leaving  a 
space  of  at  least  20  feet,  which  was  the  driv- 
ing part  of  the  road.  Plaintiff  had  driven  26 
or  30  yards  from  the  toll  gate  when  a  dummy 
was  seen  coming  in  the  c^poslte  direction. 
The  horses  took  fright,  and,  plunging  around, 
broke  the  front  wheels  of  the  wagon,  and  ran 
away.  Plaintiff  was  thrown  to  the  ground  and 
seriously  injured.  He  testified  that  in  plain 
view  of  the  conductor  and  engineer,  only  30 
or  40  yards  distant,  his  horses  took  fright;  tliat 
he  signaled  them  to  atop,  but  they  disregarded 
him,  smiled  in  his  face  as  W  they  enjoyed  It, 
and  made  no  effort  to  shut  off  the  escaping 
steam,  the  cause  of  the  fright.  His  son  also 
testified  to  reckless  indifference  of  those  in 
charge  of  the  engine  when  the  horses  began  to 
rear  and  plunge.  Averring  that  his  Injury  was 
caused  by  negligence  of  defendant's  conductor 
and  engineer  in  operating  the  engine  hi  thC' 
manner  they  did  when  they  saw  Me  peril,  plain 
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tiff  bronght  suit  At  the  trial  the  court  sub- 
mitted the  evldaice  to  the  Jury  on  the  question 
as  to  ■whether  negligence,  under  the  circumstan- 
ces, should  be  Imputed  to  defendant.  The 
Jury  found  for  plaintiff,  and  defendant  appeals, 
assigning  10  errors  to  the  charge  of  the  court 
and  answers  to  points.  The  substance  of  aD 
those  alleging  error  in  submitting  the  eTldence 
is  embraced  In  the  tenth.  The  court  said  to  the 
JU17:  "If  the  people  managing  the  car  ought 
to  have  seen  it  [the  fright  of  the  horses],  and 
did  see  It,  and  should  have  stopped  their  car, 
as  prudent  men,  but  went  on  and  failed  to  stop 
It,  thus  causing  the  consequence  which  result- 
ed, then  they  would  be  liable." 

It  necessarily  must  be  a  rare  case  where  neg- 
ligence can  be  Imputed  to  a  steam-railroad 
company  because  horses  on  a  highway  have 
taken  fright  at  the  escaping  steam,  ringing  of 
the  ben,  or  sounding  of  the  whistle  of  the  lo- 
comotive. Such  noises  are  the  inevitable  con- 
sequences of  steam  prc^ulsion,  and  one  of  the 
inconveniences  to  which  the  traveler  by  horse- 
back or  vehicle  must  submit.  The  public 
demand  steam  railroads.  They  cannot  accom- 
plish their  purpose  without  at  times  affright- 
ing animals  on  the  highway.  To  say  that,  un- 
der ordinary  circumstances,  tf  an  engineer  sees 
a  team  of  horses  on  the  highway,  giving  evi- 
dence of  fright,  he  must  stop  until  the  driver 
has  quieted  them,  would  be  so  palpably  unrea- 
sonable that  it  would  be  a  waste  of  words  to 
dlsctisfi  the  question.  Nor  does  appellee  bo 
contend.  Appellant  only  assumes  that  this  la 
the  argument.  The  circumstances  here  are  not 
the  usual  or  ordinary  ones  from  which  spring 
accidents  and  Injury  from  affrighted  horses. 
The  Philadelphia  &  West  Chester  Turnpike 
Company  was  incorporated  to  construct,  and 
did  construct  and  operate  for  many  years,  a 
turnpike  road  between  Philadelphia  and  West 
Chester  through  an  open  country.  This,  of 
course,  was  for  public  travel  on  foot,  and  by 
horses  and  v^ides.  Then  the  Delaware  Pas- 
senger Railway  was  incorporated  to  construct 
a  passenger  railway  on  the  roadbed  of  the 
turnpike  company,  with  authority  to  operate 
It;  both  turnpike  and  railway  to  be  operated 
at  the  same  time,— neither  one  to  the  exclusion 
of  the  other.  The  railway  was  constructed  and 
put  In  operation.  Then,  by  special  act  of 
March  18,  1806,  the  turnpike  company  was  glv- 
*n  authority  to  purchase  all  the  property  rights 
and  franchises  of  the  railway  company.  The 
purchase  was  made,  thus  uniting  in  this  de- 
fendant the  franchises  for  both  methods  of 
travel  on  the  same  original  turnpike  bed  or 
roadway;  the  turnpike  company  continuing 
to  take  tolls  and  operate  the  turnpike.  Clear- 
ly, by  this  Juxtaposition  of  the  two  methods 
of  travel  on  the  same  Ihie  continuously  be- 
tween the  two  points,— the  defendant  collect- 
ing tolls  from  the  public,  and  rental  on  the 
railway,— the  relative  rights  and  duties  of 
those  using  the  same  highway  by  the  two 
different  methods,  under  one  corporation,  must 
be  dlstlnguislied  from  the  ordinary  case  of 
M  tiaveler  on  a  highway  wholly  Independent 


of  a  steam  railway,  which  he  only  occasionally 
approaches.  The  roadbed  In  the  case  before 
us  is  Intended  to  be  used  hi  common  by  the 
locomotive  and  the  hay  wagon.  In  the  exer- 
cise of  care,  the  driver  of  the  locomodve  1b 
acting  under  wholly  different  circumstances 
from  those  attending  the  driver  of  a  locomotive 
on  an  Independent  steam  railroad.  While  here, 
so  far  as  appears,  the  railway  was  not  con- 
structed for  the  iiassage  of  ordinary  vehicles 
upon  its  tracks,  and  the  right  to  use  them 
for  such  purpose  did  not  exist,  yet  the  right 
to  each  to  use  its  own  trackway,  alongside  the 
other,  on  a  common  roadbed,  the  tnmpike,  must 
be  conceded.  To  that  extent  the  principle  an- 
nounced in  Elu-Isman  v.  Railway  Co.,  150  Pa. 
St.  180,  24  Atl.  696,  and  the  caaes  ft^owlng 
It,  Is  applicable:  "So  long  as  the  right  of  a 
common  user  of  the  tracks  exists  In  the  public. 
It  is  the  duty  of  the  passenger  railway  com- 
panies to  use  such  watchful  care  as  will  pre- 
vent accidents  or  injuries  to  persons  who, 
without  negligence  on  their  own  part,  may 
not  at  the  moment  be  able  to  get  out  of  the 
way  of  a  passing  car.  The  degree  of  care  to 
be  exercised  must  necessarUy  vary  with  the 
circumstances,  and  therefore  no  unbending  rule 
can  be  laid  down."  H»e  there  was  no  com- 
mon use  of  the  track.  There  was  a  comman 
use  of  the  turnpike  roadbed  by  steam  and  horse 
power  side  by  skle.  Th^re  could  be  no  ne^- 
gence  In  running  the  locomotive  in  the  usual 
method,  nor  In  the  mere  fact  of  Idowlng  off 
steam.  Every  driver  of  horses  on  the  tnm- 
pike took  the  risk  of  fright  and  injury  from 
such  causes.  But  If,  as  there  was  testimony 
tending  to  prove,  the  enghieer,  running  at  the 
rate  of  three  miles  an  hour,  saw  the  hot  bob 
take  fright  when  he  was  90  or  40  yards  off, 
then  recklessly  blew  off  three  or  four  sportB 
of  steam  when  he  approached  nearer,  as  If  to 
aggravate  the  terror  of  the  horses  and  create 
an  enjoyable  spectacle  for  himself,— this,  too, 
on  a  turnpike  where  plaintiff  had  as  mudi 
right  to  safe  passage  as  he,— we  think,  on  such 
evidence,  the  question  as  to  whether  there  'wss 
care  according  to  the  circumstances  was  for 
the  J1U7.  Not  a  single  one  of  the  cases  dted 
by  appellant  has  any  bearing  on  the  facts  to 
establish  which  evidence  was  given  in  this 
case.  Yingst  v.  Railway  Co.,  167  Pa.  St  43S, 
31  Atl.  687,  was  the  case  of  an  electric  rad- 
way  company's  cars  frightening  a  horse  which 
had  safely  crossed  the  railway  00  a  road. 
There  was  no  evldaice  of  any  reckless  or  wan- 
ton conduct  <m  the  part  of  the  motomoan. 
Says  our  Brother  Green,  in  delivering  the 
opinion:  "The  motommn  was  not  responsible 
for  the  fright  of  the  horse  at  sight  of  the  car. 
He  was  not  bound  in  advance  to  take  pre- 
cautions against  a  fright  of  which  he  had  no 
knowledge,  at  least  until  he  saw  some  exi- 
dence  of  the  fright"  Nor  was  this  engineer 
guilty  of  any  negligence  here  because  the  or- 
dinary use  of  the  steam  affrighted  the  horaeB; 
but  it  was  negligence  to  causelessly  blow  off 
steam  to  aggravate  their  fright  when  b^  ap- 
proached nearer.    The  engioeer  and  ooadDct- 
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or  In  their  testimony  contradict  tbe  plaintiff 
and  hlg  sou,  but  this  conflict  of  statement  was 
for  the  Jury.  We  can  only  say  there  was  evi- 
dence for  their  consideration  on  the  question  of 
negligence.  Whether  running  the  locomotiye 
reversed  required  a  greater  degree  of  care  than 
head  front  was  also  a  question  for  the  Jury, 
which  the  court,  In  a  decided  expression  of 
opinion  in  favor  of  defendant,  properly  submit- 
ted to  them.  If  there  was  any  error  In  the 
language  of  the  court,  that  "if  the  people  of  the 
car  ought  to  have  seen  the  fright  of  the 
horses,"  it  did  defendant  no  injury,  for  the  con- 
ductor, In  Ills  testimony,  admitted  that  he  ac- 
tually saw  them  In  fright  75  to  100  feet  distant. 
This  was  what  plaintiff  testified  to,  in  sub- 
stance, when  he  said  the  locomotiye  was  30  to 
40  yards  distant  when  the  horses  took  fright. 
The  jury  could  not,  therefore,  have  based  their 
finding  on  a  presumption  of  fact,  when  both 
sides  positively  proved  the  fact.  Taking  the 
charge  and  answers  to  points  as  a  whole,  we 
are  unable  to  discover  any  error  which  calls 
for  a  reversal. 

It  is  urged  that  the  defendant  had,  before  the 
accident,  leased  its  railroad  to  the  West  Ches- 
ter Traction  Company,  which  last-named  com- 
pany was  then  operating  It;  therefore  the  les- 
see alone  was  answerable,  and  not  the  defend- 
ant. Assuming  It  had  authority  to  lease  its 
franchise  and  property, — of  which  there  is  no 
evidence,— it  did  so  for  a  compensation,  a  rent- 
al of  $12,000  per  year.  It  stiU  maintahied  its 
corporate  organization,  and  only  bargained  with 
another  company  to  run  Its  railroad.  No  law 
Is  pointed  out  whereby  the  lessor,  by  the  mere 
contract  of  letting,  can  exempt  Itself  from  cor- 
porate liability  to  the  public.  Undoubtedly 
there  may  be  a  statutory  exemption  from  such 
liability,  but  the  lessor  cannot  create  such  ex- 
emption, as  against  the  public,  by  a  mere  con- 
tract with  a  third  party  to  operate  the  road. 
The  contract  itself  does  not  undertake  to  stipu- 
late for  such  exemption  and  imposition  of  lia- 
bility on  the  lessee;  but,  even  if  It  did,  such 
right  to  contract  is  not  evidenced  by  any  grant 
from  the  commonwealth,  the  creator  of  the  de- 
fendant corporation.  See  "Van  Steuben  v.  Rail- 
road Co.,  178  Fa.  St  374,  3&  Atl.  902;  Nelson 
V.  Railroad  Co.,  26  Vt.  721;  Raihroad  Co.  v. 
Brown,  17  Wall.  450.  We  think  the  court  be- 
low committed  no  error  In  refusing  to  afllrm 
appellant's  second  point,  wherein  j3ie  court 
was  asked  to  instruct  the  jury  that  as,  at  the 
date  of  the  accident.  Its  lessee  was  operating 
the  railroad,  there  could  be  no  recovery  against 
defendant.  So  the  sixth  assignment  of  error 
Is  overruled,  and  the  Judgment  is  aiflrmed. 


CABOT  V.  KENT  et  aL 
^Supreme  Court  of  Rhode  Island.    July  13, 1897.) 

GCABANTT— CoSSTUfCTIOS. 

Time  is  the  essence  of  a  guaranty  to  take 
bark  and  pay  the  par  value  of  stock  upon  Jan- 
uary 1,  1895;  hence  the  makers  of  such  a  guar- 
anty are  not  bound  to  pay  for  the  stock  tendered 
after  said  date. 
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Action  by  Arthur  W.  Cabot  against  Edwin 
F.  Kent  and  another.  Demurrer  to  plaintiff's 
declaration  sustained. 

Hayes  &  Hayes,  for  plaintiff.  Wilson  & 
Jenckes  and  Edwards  &  Angell,  for  defend- 
ants. 

MATTESON,  C.  J.  This  is  assumpsit  on  a 
guaranty  in  writing,  which  reads  as  follows: 
"Providence,  R.  I.,  February  9,  1894.  Arthur 
W.  Cabot,  Esq.,  Providence,  R.  L— Dear  Sir: 
In  consideration  of  your  taking  stock  (flfty 
shares,  of  one  hundred  dollars  par  value  each) 
and  entering  the  employ  and  service  of  the 
Kent  &  Stanley  Co.,  we  do  hereby  guaranty 
you  not  less  than  six  per  cent  per  annum  In 
interest  or  dividends  upon  your  Investment  for 
the  present  year,  and  also  to  take  back  said 
stock,  and  pay  par  therefor,  upon  January  1st, 
1895,  should  you  so  elect  Arthur  W.  Stan- 
ley. Edwin  P.  Kent"  The  plaintiff  has  ac- 
knowledged satisfaction  of  the  amount  due  for 
Interest  or  dividends  as  provided  in  the  guar- 
anty. The  declaration  avers  that  the  date 
January  1, 1895,  was  not  inserted  in  the  guar- 
anty as  an  arbitrary  date  on  which  the  plain- 
tiff was  to  make  an  election,  nor  was  it  in- 
tended to  be,  nor  was  It,  of  the  essence  of  the 
contract,  but  it  was  used  as  a  date  about  when 
the  books  of  the  company  would  be  balanced 
and  the  condition  of  the  company  ascertained, 
so  that  the  plaintiff  would  have  some  basis 
for  bis  election  when  made;  and  that  on  Jan- 
uary 1,  1895,  the  plaintiff  was  unable  to  as- 
certain the  condition  of  the  company;  and 
that,  as  soon  thereafter  as  he  did  leam  of  its 
condition,  he  tendered  the  stock  to  the  defend- 
ants, and  demanded  of  them  the  amount  of  the 
par  value  thereof,  to  wit,  ?5,000,  etc.  The  de- 
fendants have  demurred  to  the  declaration: 
(1)  Because  it  appears  by  It  that  the  plaintiff 
did  not  elect  to  return  the  stock  prior  to  Jan- 
uary 1,  1895;  and  (2)  because  time  was  of  the 
essence  of  the  contract  declared  on. 

The  obligation  assumed  by  the  defendants  In 
reference  to  the  stock  was  to  take  it  back  on 
January  1,  1895,  if  the  plahitiff  elected  to 
have  them  do  so.  It  was  analogous  to  an  of- 
fer on  the  part  of  the  defendants  to  purchase 
the  stock  on  the  date  named,  If  the  plaintiff 
wished  to  sell  It  to  them  at  that  time.  In  ordw 
to  bind  the  defendants,  it  was  necessary  for 
the  plaintiff  to  make  known  his  election  before 
the  date  limited  for  the  purchase  expired.  We 
see  no  difference  In  principle  between  the  case 
at  bar  and  Potts  v.  Whitehead,  20  N.  J.  Bq.  65, 
In  which  the  respondent  had  signed  a  paper 
by  which,  in  consideration  of  one  dollar  re- 
cited to  have  been  paid,  he  agreed  that  the 
complainant  should  liave  for  30  days  the  re- 
fusal of  certain  land,  and  that  he  would  con- 
vey It  on  certain  specified  terms,  and  in  which 
it  was  held  that  the  effect  of  the  writing  was 
that  of  a  refusal  or  offer  of  the  land,  and  did 
not  become  a  contract  imless  accepted  within 
the  30  days.  The  court  remarks:  "There  can 
be  no  question  but  that,  when  an  offer  ia  made 
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for  a  time  llmHed  In  the  offer  Itself,  no  ac- 
ceptance aftervN-ards  will  makp  it  binding. 
Any  offer  without  consideration  may  be  with- 
drawn at  any  time  before  acceptance,  and  an 
offer  which  in  Its  terms  limits  the  time  of  ac- 
ceptance Is  withdrawn  by  the  expiration  of  the 
time.  There  is  no  authority,  precedent,  or 
principle  by  which  the  time  can  be  extended 
■without  consent  of  the  person  making  it." 
And,  again:  "If  the  contract  is  one  made  so 
as  to  be  legally  binding,  then  a  court  of  equity, 
which  In  certain  cases  holds  that  time  is  not 
of  the  essence  of  contract,  will  often  enforce  It, 
although  the  plaintiff,  through  mistake  or  ac- 
cident or  mere  remissness,  when  not  accom- 
panied by  fraud,  has  omitted  to  comply  with 
it  on  his  part  within  the  time  limited.  The 
authorities  referred  to  on  the  part  of  the  com- 
plainant clearly  establish  that,  but  do  not  give 
the  slightest  support  to  the  doctrine  that  the 
time  for  accepting  an  offer,  fixed  In  the  offer, 
can  never  be  extended."  And  see,  also.  Mason 
T.  Payne,  47  Mo.  817;  Longworth  v.  Mitchell, 
26  Ohio  St  334,  342;  Brltton  v.  PhlUlps,  24 
How.  Prac.  Ill;  Lester  v.  Jewett,  11  N.  Y. 
453;  Ralhwad  v.  Bartlett,  3  Cush.  224;  Carter 
V.  Phillips,  144  Mass.  100,  10  N.  E.  500;  Chaf- 
fee V.  Railroad  Co.,  146  Mass.  224,  16  N.  B. 
34;  Pom.  Spec.  Perf.  |  387.  But  even  if  the 
obligation  assumed  by  the  defendants  should 
be  regarded  as  a  contract,  and  not  merely  In 
the  light  of  an  offer,  relating,  as  it  did,  to  the 
repurchase  of  shares  in  a  business  coriKira- 
tlon,  subject  to  fluctuation  in  value,  it  Is  with- 
in the  class  of  contracts  in  which  time  is  con- 
sidered, even  in  equity,  as  of  the  essence  of 
the  contract.  Campbell  v.  Railway  Co.,  5 
Hare,  619;  Doloret  y.  Rothschild,  1  Sim.  &  S. 
500;  Goldsmith  v.  Guild,  10  AUen,  239;  Pom. 
Spec.  Perf.  S§  384,  385.  Moreover,  this  Is  a 
suit  at  law,  and  In  executory  contracts  the 
time  of  performance  is,  at  law,  considered  as 
of  the  essence  of  the  contract.  Furlong  v. 
Barnes,  8  R.  L  229;  Hill  v.  Fisher,  34  Me. 
143.  The  doctrine  that  it  Is  not  to  be  so  re- 
garded in  a  given  case  is  an  equitable  doctrine, 
to  be  administered  in  equity  In  case  of  the  ex- 
istence of  equities  calling  for  its  application. 
Goldsmitii  V.  Guild,  10  Allen,  239,  241;  Potts 
v.  Whitehead,  20  N.  J.  Eq.  60.  Demurrer 
sustained,  and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 


MIDWOOD  et  al.  v.  EXECUTIVE  ASS'N  OP 

WHOLESALE  GROCERS  OF  NEW 

ENGLAND. 

(Supreme  Court  of  Rhode  Island.    June  21, 1897.) 

Associations— Partnership. 

A  manufacturer  sent  to  the  treasurer  of 
an  association  of  wholesale  grocers  money  to 
oe  oistributod  by  way  of  reTinte  among  memt>er8 
of  the  association  who  had  bought  goods  of  him. 
Hell/-,  that  there  was  no  community  of  interest 
between  the  members  of  the  association,  as  to  such 
fimd,  so  OS  to  render  them  liable  as  partners  to 
one  entitled  to  share  in  the  fund. 


Action  of  assumpsit  by  H.  Midwood  &  Sons 
against  the  Executive  Association  of  Whole- 
sale Grocers  of  New  England,  composed  of 
Charles  Alexander  and  others,  to  recover  cer- 
tain rebates  alleged  by  plaintiffs  to  be  due 
them  from  defendant  by  reason  of  an  ar- 
rangement alleged  to  have  been  entered  into 
between  plaintiffs  and  defendant  throujch  ore 
Flanders,  its  president.  In  which  defendant 
pleaded  the  general  Issue.  A  motion  for  a 
nonsuit  made  at  the  close  of  plaintiffs'  evi- 
dence was  granted,  and  plaintiffs  petition  for 
a  new  trial.    Petition  denied. 

Edwards  &  Angell,  for  plaintiffs.  Wilson  & 
Jenckes,  for  defendant. 

PER  CURIAM.  We  think  the  nonsuit  was 
properly  granted.  Tbe  testimony  fails  to 
show  any  community  of  Interest  between  the 
members  of  the  defendant  association,  whidi 
Is  necessary  to  constitute  them  partners.  The 
funds  received  from  the  manufacturers  for 
goc-ds  ordered  by  the  members  of  the  a8.-ocia- 
tion,  by  way  of  rebates,  did  not  bdong  to  tbe 
association,  but  were  sent  to  Its  treasurer  for 
convenience  of  distribution,  and  were  dis- 
tributed among  the  members  In  ptoiMrtion  to 
the  amount  of  goods  which  each  had  ordered 
from  the  manufacturer,  those  only  receiving 
a  rebate  who  had  ordered  goods  of  tbe  kind 
made  by  the  manufacturer  paying  the  rebate. 
The  funds  so  received  were  therefore  not  Joint 
profits.  Moreover,  the  testimony  furtber 
shows  that  the  plaintiffs  were  not  members  of 
the  association,  and  consequently  were  not 
entitled  to  any  part  of  the  rebates.  The  let- 
ters upon  which  tb^  relied,  written  to  them 
by  Flanders,  do  not  raider  the  defendant 
liable,  the  authority  of  Flanders  to  bind  tbe 
association  by  these  letters  not  appearing. 
Even  if  a  payment  had  been  made  by  Flan- 
ders to  the  plaintiffs,  as  is  now  alleged,  his 
authority  to  make  it  for  the  association  is  not 
shown;  nor  does  it  appear  that  such  payment 
was  known  to  the  association,  or  ratified  br 
it.  The  petition  for  new  trial  is  denied,  and 
the  case  is  remitted  to  the  common  pUas  di- 
vision, with  direction  to  enter  Juclgnient  foe 
the  defendant  for  costs. 


COREY  et  al.  v.  HOWARD. 

(Supreme  Court  of  Rhode  Island.    Feb.  8,  1896.) 

Cancellation   of   Rkleasr—Fkacd— Action  bt 
Married  Woman. 

1.  A  bill  to  set  aside  for  fraud  a  release  gives 
by  complainants  to  respondent  of  claims  ag:iiu!>t 
the  estate  of  a  decedent,  which  does  not  aver 
that  moneys  drawn  by  respondent  from  the  sav- 
ings bank  were  the  property  of  intestate,  nor  th.it 
the  omission  to  include  these  moneys  in  the  in- 
ventory of  the  estate  was  with  intent  to  defrand, 
nor  that  the  representation  that  there  was  no 
other  property  than  that  included  in  the  inventory 
was  false,  nor  that  complainants  relied  on  $ur!i 
representations,  and  were  induced  thereby  to  givo 
the  release,  but  leaves  audi  fitcts  to  mere  in- 
ference, is  insutilcieot. 
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2.  Under  Gen.  Lnvt,  c.  10,  §  16,  a  married  wo- 
man may  sae  to  set  aside  a  release  without  join- 
ing her  husband. 

Bin  by  Sarah  J.  Corey  and  others  against 
Richard  W.  Howard  to  set  aside  a  release. 
Demurrer  to  bill  sustained. 

Dexter  B.  Potter,  Stephen  O.  Edwards,  and 
Walter  F.  Angell,  for  complainants.  Albert 
K.  Greene,  for  respondenL 

FKR  CURIAM.  This  is  a  bill  to  set  aside 
a  release  given  by  tbe  complainants  to  the 
respondent  on  tbe  ground  ot  fraud.  It  does 
not  aver  that  tbe  moneys  drawn  from  the 
Barings  banks  by  the  respondent  were  the 
pnq^terty  of  tbe  intestate,  nor  that  the  omission 
to  Include  these  moneys  in  the  inventory  was 
with  a  fraudulent  purpose,  nor  that  the  rep- 
resentation that  there  was  no  other  property 
than  that  included  in  the  inventory  was  false, 
and  was  made  to  the  complainants,  or  was  in- 
tended to  be  communicated  to  them,  nor  that 
they  relied  on  such  representation,  and  were 
induced  thereby  to  give  the  release.  These 
facta.  If  facts  they  are,  are  not  averred,  but 
are  left  to  mere  inference.  We  think  the  aver- 
ment of  these  or  similar  facts  Is  essential 
*o  the  maintenance  of  the  bill,  since  no  rule 
Is  better  established  than  that,  when  fraud  Is 
charged,  the  facts  on  which  it  Is  predicated 
must  be  stated,  and  that  general  allegations  ot 
fraud  will  not  be  sufficient.  1  Danlell,  Ch. 
Prac.  324. 

Geo.  Lews  R.  I.  c.  IM,  S  16,  provides  that 
"In  all  actions,  suits  and  proceedings,  whether 
at  law  or  in  equity,  by  or  against  a  married 
woman,  she  shall  sue  and  be  sued  alone;" 
that  la  to  say,  without  joining  her  husband. 
We  are  of  the  opinion,  therefore,  that  It  is  not 
necessary  to  make  the  husband  of  the  com- 
plainant Annie  H.  Reed  a  party.  Demurrer 
sustained. 


STATE  V.  COTTRELL. 
(Supreme  Court  of  Rhode  Island.    Feb.  25, 1886.) 
CmmNAi.  Law— EviDBSOE— Nkwspapee  Repobt 

BI  JCBTMAN— JdRT— DlSCnAKOB— SCB- 

BEQUEST  Agreement. 

1.  The  fact  that  during  a  criminal  trial  the 
foreman  reported  the  evidence  for  a  newspaper 
was  not  ground  for  a  new  trial,  where  defend- 
ant consented  to  the  taking  of  notes,  and  it  did 
not  appear  that  the  report  was  in  any  respect 
different  from  what  it  would  have  been  had  the 
notes  been  taken  for  the  personal  use  of  the  Jury- 


2.  The  court  directed  the  jury  to  be  (Msoharged 
at  8  o'clock  if  there  was  then  no  probability  of 
their  agreeing.  When  inquired  of  at  8  o'clock  as 
to  whether  there  was  a  probability  of  an  agree- 
ment, the  foreman  answered  that  he  did  not 
know  that  there  was.  The  jury  were  then  in- 
fonned  l^  the  keeper  that  they  were  discharged. 
Tbey  protested,  and,  without  separating,  con- 
tinued to  consider  the  case,  and  finally  agreed  on 
and  sealed  up  their  verdict,  Beht,  that  the  verdict 
was  properly  received. 

Kdwin  R.  Cottrell  was  convicted  of  a  crime, 
and  peUtiona  for  a  new  trial    Denied. 


Edwin  Metcalf,  Atty.  Gen.,  for  the  State. 
Frank  W.  Tilllnghast  and  Albert  B.  Crafts,  for 
respondent. 

PER  CURIAM.  The  petition  alleges  several 
grounds  for  a  new  trial,  but  the  only  grounds 
that  we  consider  entitled  to  weight  are:  First, 
that  the  foreman  of  the  jury  reported  the  ev- 
idence during  the  trial  for  the  Providence  Jotir- 
nal;  and,  second,  that  the  jury  agreed  upon 
their  verdict  after  they  bad  been  discharged 
by  the  keeper,  under  direction  of  the  court. 

In  regard  to  the  first.  It  appears  that  the 
counsel  for  the  defendant  consented  to  the  tak- 
ing of  the  notes  of  testimony,  though  It  Is  not 
clear  that  he  knew  at  the  time  that  he  gave 
his  consent  that  the  purpose  of  taking  the  notes 
was  to  furnish  a  report  for  the  paper.  It  does 
not  appear  that  the  report  was  Inaccurate,  or 
"dressed  up,"  or  In  any  respect  different  from 
what  It  woidd  have  been  if  the  notes  had  been 
taken  for  tbe  personal  use  of  the  juryman. 
Tbe  court  does  not  see  that  merely  sending 
such  a  report  to  a  newspaper  could  have  had 
any  effect  different  from  what  would  have  fol- 
lowed from  his  making  It  for  bis  personal  use, 
and  therefore  the  court  does  not  deem  It  a  suf- 
ficient ground  for  granting  a  new  trial. 

In  regard  to  the  second  ground,  it  apiteara 
that  the  direction  of  the  cotut  to  the  keeper 
who  was  left  in  charge  of  the  Jury  was  to  dis- 
charge them  at  8  o'clock  If  there  was  then  no 
probability  of  their  agreeing.  The  court  thinks 
that  the  testimony  shows  that  the  jury,  when 
Inquired  of  at  8  o'clock  whether  there  was  any 
probability  of  their  agreeing,  answered,  by 
their  foreman,  that  they  did  not  know  that 
there  was,  but  did  n6t  state  that  there  was  no 
probability.  The  court  thinks  that,  so  lung  as 
this  point  remained  in  doubt,  the  keeper  was 
not  authorized  to  discharge  the  Jury,  but 
should  have  kept  them  until  he  was  Informed 
by  them  that  there  was  no  probability  of  their 
agreeing.  It  also  appears  that  tbe  Jury,  when 
informed  that  tbey  were  discharged,  Immedl- 
atdy  protested  against  it,  and  insisted  upon 
further  considering  the  case,  and  that  they 
finally  agreed  without  having  separated,  and 
sealed  up  their  verdict.  Tbe  covu-t  thinks  tb:it. 
in  these  circumstances,  the  verdict  was  prop- 
erly received.  The  petition  for  a  new  trial  Is 
therefore  denied. 


READ  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 
et  al. 

(Supreme  Ourt  of  Rhode  Island.    July  19, 1897.) 

IN^RT  to  EmPLOTK — DePECTS  is  APPLlAXnES. 

Where  plaintiff  employ^  shows  that  he  was 
Injured  by  reason  of  the  imperfect  welding  of  a 
brake  rod,  he  cannot  recover  if  defendant's  evi- 
dence shows  that  by  reason  of  rust  the  defect 
was  not  discoverable  by  the  usual  methods  of 
inspection,  unless  he  introduces  evidence  in  re- 
buttal of  that  of  defendant,  or  shows  that  de- 
fendant's methods  of  inspection  are  not  reason- 
able. 


TUlinghast,  J.,  dlsaentmg. 
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Action  by  Charles  N.  Read  againet  tbe  New 
York,  Kew  Haven  &  Hartford  Ballroad  Com- 
pany and  others.  Judgment  for  plaintiff,  and 
defendants  move  for  ae\r  trlaL    Granted. 

John  M.  Brennan  and  Dennis  J.  Holland, 
fbr  plaintiff.  James  M.  Ripley,  Henry  W. 
Hayes,  and  John  Henshaw,  for  defendants. 

PER  CURIAM.  According  to  the  testimony, 
Uie  defect  In  the  brake  rod,  by  tbe  breaking 
of  which  tbe  plaintiff  was  injured,  consisted 
of  a  flaw  due  to  tbe  Imperfect  welding  of  the 
two  pieces  which  composed  the  rod.  The  evi- 
dence on  the  part  of  the  defendant  tends  to 
show  that  the  flaw  was  not  discoverable,  ow- 
ing to  rust  on  the  rod,  by  the  usual  methods 
of  Inspection.  There  Is  no  evidence  on  the 
part  of  the  plaintiff  to  rebut  this,  for,  thon.sh 
the  plaintiff  testifies  that  the  defect  would 
have  been  discernible  by  the  eye  if  it  had  been 
daylight,  it  Is  evident  that  this  statement  Is 
merely  his  Inference  from  the  fact  that  the 
brake  rod  was  so  easily  twisted  off  In  his  at- 
tempt to  set  the  brake.  If  the  defect  was  aot 
discoverable  by  the  customary  modes  of  in- 
spection, or,  in  other  words,  was  a  latent  de- 
feet,  the  defendants  were  not  guilty  of  negli- 
gence, and  consequently  the  vcstlict  was 
against  the  evidence  on  this  point.  The  pieces 
of  tbe  rod  were  lost  by  the  defendants  in  the 
removal  of  theh:  repair  shop,  so  that  they 
could  not  be  produced  at  the  trial;  and  the 
plaintiff,  as  well  as  the  defendants,  was  de- 
prived of  the  benefit  of  the  evidence  which 
they  would  have  afforded  could  they  have 
been  produced.  We  will  grant  a  new  trial  In- 
stead of  directing  judgment  for  the  defend- 
ants, that  the  plaintiff  may,  if  be  can,  show 
that  the  defect  was  not  a  latent  defect,  or  that 
the  methods  of  inspection  employed  by  tlie  de- 
fendants were  not  the  reasonable  and  usual 
methods. 

TILLINGHAST,  J.,  dissents. 


GARRATT  FORD  CO.  v.  VERMONT 

MANUF'G  CO.  et  al. 

(Supreme  Court  of  Rhode  Island.   July  12, 1897.) 

FOBEISN   COKPORATIONS— VaLIDITT  OF  CONTBACTS. 

A  nonresident  corporation  may  recover  on  a 
contract  made  in  the  state,  though  it  has  not 
complied  with  Gen.  Laws,  c.  253,  f|  36-il,  re- 
quiring the  appointment  of  a  resident  as  its  at- 
torney. 

Action  by  the  Garratt  Ford  Company  against 
the  Vermont  Manufacturing  Company.  To  a 
refusal  of  the  judge  to  make  a  certain  charge, 
defendant  petitions  for  a  new  trlaL  Dismiss- 
ed. 

Lee&TU- 


Bassett  &  Mitchell,  for  plaintiff. 
Unghast,  for  defendant. 


STINBSS,  J.    The  plaintiff,  a  corporation 

located  in  Boston,  Mass.,  sold  to  the  defendant 
a  tank,  through  a  salesman  who  took  the  or- 


der In  Providence,  and  It  now  seeks  to  recover 
the  price  in  this  suit  The  defendant  asked 
the  Judge  presiding  at  the  trial  to  charge  that 
the  plaintiff,  being  a  foreign  corporation,  whl  h 
had  not  corniced  with  the  law  of  this  state  in 
appointing  a  resident  of  this  state  as  its  at- 
torney (Gen.  Laws,  c.  2Si3,  H  36^1),  was  not 
entitled  to  maintain  this  action.  To  the  re- 
fusal of  the  Judge  so  to  charge,  the  defendant 
asks  for  a  new  trial,  on  the  ground  of  er- 
roneous ruling. 

Tbe  question  whether  a  corporation  of  one 
state  can  do  busluess  in  another  state  vrlthout 
complying  with  the  laws  of  such  state  is  one 
which  has  frequently  arisen,  and  upon  which 
decisions  are  conflicting,  although  many  deci- 
sions turn  upon  the  language  of  a  statute. 
Thus,  It  is  held  that  a  statute  prohlbiUng  a 
foreign  corporation  from  doing  business  in  a 
state  without  complying  with  its  terms  maked 
such  business  illegal  and  void,  and  that  no 
such  corporation  can  maintain  an  action  to  en- 
force its  illegal  contracts;  and,  where  the  stat- 
ute does  not  provide  for  the  consequences  of 
noncompliance,  the  argument  is  that  the  acts 
of  the  corporation  must  be  void,  or  else  the 
statute  would  be  nugatory.  In  Massachusetts 
a  penalty  is  imposed  upon  the  agent  doing 
business;  but  the  statute  (St  ISSl,  c.  330,  {  3) 
says  that  a  failure  to  comply  with  the  condi- 
tions shall  not  affect  the  validity  of  an  act  of 
the  corporation.  Rogers  v.  Simmons,  155 
Mass.  259,  29  N.  E.  5S0.  Some  statutes  de- 
clare the  acts  to  be  void.  In  such  cases  there 
can  be  no  question  of  validity.  Some  cases 
hold  that  where  the  statute  Imposes  a  penalty 
upon  the  agent,  but  Is  silent  as  to  the  validity 
of  the  act,  it  Is  to  be  presumed  that  the  legis- 
lature intended  the  penalty  as  a  sufficient  safe- 
guard for  compliance,  and  that  to  declare  the 
acts  of  the  corporation  void  would  go  furtlier 
than  the  statute,  and  impose  an  additioual 
penalty,  by  construction,  which  should  not  be 
done.  A  notable  case  of  this  kind  is  Fritts  v. 
Palmer,  182  U.  S.  282, 10  Sup.  Ct  93,  in  which 
the  court  says:  "Tbe  fair  implication  is  that 
In  the  Judgment  of  the  legislature  of  Colorado, 
this  penalty  was  ample  to  effect  the  object  of 
the  statutes  prescribing  the  terms  npon  wfaid 
foreign  corporations  might  do  business  In  that 
state.  It  is  not  for  the  Judiciary,  at  the  in- 
stance or  for  the  benefit  of  private  parties, 
claiming  under  deeds  executed  by  the  person 
who  had  previously  conveyed  to  the  corpora- 
tion, according  to  the  forms  prescribed  for 
passing  title  to  real  estate,  to  inflict  tbe  addi- 
tional and  harsh  penalty  of  forfeiting,  for  the 
benefit  of  such  parties,  the  estate  thus  con-rey- 
ed  to  the  corporation,  and  by  It  conveyed  to 
others.  *  *  *  If  tbe  legislature  had  Intend- 
ed to  declare  that  no  title  should  pass  under  a 
conveyance  to  a  foreign  corporation  porehas- 
Ing  real  estate  before  it  acquires  the  right  to 
engage  in  business  in  the  state,  and  that  8u«-h. 
a  conveyance  should  be  an  absolute  nullity  as 
between  the  grantor  and  grantee,  leaving  tb-- 
grantor  to  deal  with  the  property  as  if  be  ha >t 
never  sold  it,  that  intention  would  hare  b««>u 
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clearly  manifested."  To  the  same  effect  are 
Foundry  C!o.  v.  Augustine  (Wash.)  31  Pac.  827; 
Gdtson  Gen.  Electric  Co.  v.  Canadian  Pac.  Nav. 
Co.  (Wash.)  24  Lawy.  Rep.  Ann.  315  (s.  o.  36 
Pac.  260),  with  a  note  which  holds  the  con- 
trary rlew.  See,  also,  an  instructlTe  article 
by  Mr.  Gonn  In  Am.  Law  Reg.  Jan.  1897,  p. 
10. 

Without  multiplying  anthorltles,  we  think 
that  the  re.isoning  which  we  have  quoted  is 
conclusive,  although  we  concede  that  the  great- 
er number  of  authorities  are  probably  the  oth- 
er way.  We  think,  moreover,  that  we  And 
support  for  th's  view  in  similar  legislation  in 
this  state.  In  Gen.  I«W8  R.  I.  c.  182,  {  17, 
it  Is  declared,  in  the  case  of  a  foreign  insur- 
ance company,  that  the  contract  shall  be 
valid,  and  the  same  declaration  Is  made  as  to 
resident  Insurance  companies  which  fall  to 
comply  with  the  law.  The  argument  Is  press- 
ed that,  because  this  declaration  of  validity  Is 
made  In  these  cases,  its  omission  in  the  statute 
before  us  leads  to  the  Inference  of  the  Invalid- 
ity of  other  contracts.  We  do  not  think  that 
the  legislature  Intended  to  make  one  class  of 
contracts  valid,  and  other  contracts,  under  sim- 
ilar conditions,  invalid.  If  the  legislature  in- 
tends to  make  snch  contracts  as  the  one  in 
suit  Invalid,  It  Is  easy  to  say  so;  but,  in  the 
absence  of  such  a  provision,  it  Is  a  wide  stretch 
of  Judicial  construction  for  the  court  to  hold 
that  such  a  result  was  Intended.  The  purpose 
of  the  statute  is  not  to  invalidate  contracts,  but 
to  require  foreign  corporations  to  appoint  an 
attorney  in  this  state  upon  whom  service  of 
process  may  be  made.  This  purpose  seems  to 
be  adequately  aerred  by  Imposing  a  penalty 
npon  the  agent  who  ventures  to  do  business 
for  the  company  without  complying  with  the 
law.  While  we  do  not  question  the  right  of 
the  state  to  impose  such  conditions  and  pen- 
alties upon  f<»eign  companies  doing  business 
here  as  It  may  deem  proper,  subject  to  the 
provisions  of  the  federal  constitution  as  to  the 
regulation  of  commerce  among  the  states,  yet, 
in  view  of  the  vast  amount  of  business  now 
done  by  snch  corporations,  we  think  It  is  a 
conservative  position  to  hold  that  the  legisla- 
ture did  not  intend  to  exempt  our  citizens  from 
paying  jnst  debts,  upon  grounds  of  noncom- 
pliance with  our  statutes,  which  may  have 
been  fully  known  to  the  debtors,  when  the  gen- 
eral assembly  has  not  clearly  expressed  that 
intention,  and  the  inference  of  it  Is  not  neces- 
sary to  the  object  of  the  statute.  We  are  re- 
ferred to  Transfer  Co.  v.  Perry,  75  Fed.  898, 
In  wiiich  It  Is  claimed  that  our  statute  was 
construed  to  preclude  a  foreign  corporation, 
which  had  not  complied  with  it,  from  main- 
taining a  suit.  That  case,  however,  was  a 
bill  In  equity  for  an  injunction  to  restrain  po- 
lice officers  of  Pawtucket,  who  had  seized  the 
property  of  the  complainant  for  a  violation  of 
our  statute  against  pool  aelllng,  from  interfer- 
ing with  their  business.  Judge  Colt,  In  the 
opinion,  very  properly  said  that  a  foreign  cor- 
poration which  has  not  complied  with  statu- 
tory provisions  "cannot  invoke  the  aid  of  thia 


comrt  to  prohibit  the  defendants  from  interfer- 
ing with  a  business  which  it  has  no  legal  right 
to  carry  on."  That  is  a  very  different  thing 
from  holding  that  a  contract  is  void  which,  in 
its  nature.  Is  not  contrary  to  public  policy. 
Our  decision  is  that  the  court  did  not  err  in 
refusing  the  Instruction  asked  for,  and  that 
the  petition  for  a  new  trial  must  be  dismissed. 
Case  remitted  to  the  common  pleas  division, 
with  direction  to  enter  Judgment  on  the  ver- 
dict 


JOHNSON   V.   STATB. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  16,  1897.) 

Statdtbs— Faktial  Invahditv— Jcbt  —  BoiiMoir- 
iHO— FiLiso  or  List— BviDBSCB— Footprints. 

1.  The  provision  of  P.  L.  1895,  p.  807,  that  a 

county  judge  thereby  created  Bhould  have  the 
right  to  sit  as  associate  Judge  in  cases  former- 
ly tried  In  courts  of  oyer  and  terminer,  though 
constitutional  if  enacted  alone,  does  not  take  ef- 
fect where  it  forms  a  part  of  an  unconstitu- 
tional proviglon  tliat  the  county  court  presided 
over  by  snch  judge  shall  take  the  jurisdiction  for- 
merly had  by  l£e  court  of  common  pleas,  tlie 
judge  of  which,  as  inch,  sits  as  an  associate  In 
the  oyer  and  terminer,  an  the  tvro  provisions  are 
so  connected  as  to  show  that  the  legislature  intend- 
ed them  as  a  whole. 

2.  The  approval  of  the  trial  court  of  the  con- 
duct of  the  sheriff  In  excluding  negroes  from 
jury  duty  is  not  subject  to  review,  where  it  does 
not  appear  that  they  were  excluded  because  of 
their  color. 

S.  The  failure  of  the  sheriff  to  file  with  the 
clerk  a  list  of  jurors  summoned  as  required  by 
Revision,  p.  526,  i  9,  does  not  Invalidate  the  se- 
lection and  return  of  snch  jurors,  where  it  does 
not  appear  that  injury  was  done. 

4.  it  Is  competent  to  exhibit  to  the  Jury  the 
impression  of  defendant's  IxxitB  in  sand,  where 
footprints  of  a  peculiar  diaracter  were  leea  in 
sand  near  tlie  lx>dy  of  deceased. 

Dixon,  J.,  dissenting. 

Error  to  supreme  court 

Jac<yb  S.  Johnson  was  convicted  of  murdw 
in  the  first  degree.  From  a  Judgment  of  the 
supreme  court  (35  Atl.  787)  affirming  the  con- 
viction, he  brings  error.     Affirmed. 

Steele  &  Mcelian,  for  plaintiff  In  error.  Nel- 
son Y.  Dungan  and  James  J.  Bergen,  tat  the 
State. 

DBPUB,  J.  The  prosecutor  was  indicted 
for  murder,  for  causing  the  death  of  Sarah 
Ann  Rogers.  The  indictment  was  found  in 
the  court  of  oyer  and  terminer  of  the  county 
of  Somerset  at  the  term  of  September,  1895. 
On  the  traverse  of  this  indictment  the  prose- 
cutor was  tried  before  said  court,  and  convict- 
ed of  murder  in  the  first  d^ree,  and  senten- 
ced to  death.  The  writ  of  error  places  under 
review  the  following  assignments  of  error: 

First,  that  the  court  before  which  the  defend- 
ant below  was  tried  and  convicted  had  no  le- 
gal existence;  having  been  abolished  by  the 
act  of  1895,  commonly  called  the  "County 
Court  Act"  By  an  act  of  the  legislature  paiis- 
ed  June  13,  1S05,  the  inferior  courts  of  com- 
mon pleas,  the  courts  of  oyer  and  termhuw^ 
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and  coui'ts  of  quarter  sessions  of  the  several 
counties  of  the  state  were  abolished,  and  a 
county  court  established  in  each  of  the  comi- 
ties of  the  state,  to  be  known  and  designated 
as  the  "[name  of  county]  County  Court,"  with 
the  same  Jurisdiction,  civil  and  criminal,  as 
the  courts  which  were  abolished  previously 
possessed.  The  act  provided  for  one  judge  for 
each  county,  to  be  elected  by  the  qualified  vot- 
ers of  the  county.  It  further  provided  that 
any  county  court  might  be  held  by  any  justice 
of  the  supreme  court,  or  by  any  judge  of  a 
county  court,  or  by  such  justice  and  judge  sit- 
ting together,  with  a  proviso  that  a  justice  of 
the  supreme  court  should  preside  in  the  trial 
of  indictments  for  crimes  punishable  by  death. 
P.  L.  1895,  p.  807.  Under  the  Judicial  system 
in  existence  prior  to  the  act  of  1885,  a  Judge  of 
the  court  of  common  pleas,  as  such  a  judge, 
sat  as  an  associate  in  the  oyer  and  terminer, 
and  as  a  judge  of  the  court  of  common  pleas 
be  sat  in  the  quarter  sessions.  These  judges 
were  appointed  and  commissioned  as  judges 
of  the  court  of  common  pleas.  The  appoint- 
ment of  a  Judge  as  Judge  of  the  court  of  oyer 
and  terminer  or  court  of  quarter  sessions  was 
a  thing  unknown.  The  Judges  of  the  court 
of  common  pleas  sat  in  the  oyer  as  Judges  of 
the  court  of  common  pleas.  Just  as  the  Jus- 
tice of  the  supreme  court  presided  in  that 
court,— not  as  a  judge  of  the  oyer  and  ter- 
miner, but  in  virtue  of  his  commission  as  % 
justice  of  the  supreme  court  By  the  consti- 
tution as  amended  in  1875  the  prerogative  of 
appointing  the  judges  of  the  court  of  common 
pleas  was  conferred  upon  the  governor,  with 
the  advice  and  consent  of  the  senate.  The 
act  of  1695  did  not  create  a  new  court  with  a 
new  Jurlsdictton.  It  simply  created  a  court 
by  a  new  name,  and  Invested  It  with  all  the 
Jurisdiction  and  functions  exercised  by  the  old 
court,  and  took  from  the  executive  the  power 
to  appoint  its  judges,  and  delegated  It  to  a 
popular  election.  The  power  of  the  legislature 
to  alter  or  abolish  the  court  of  common  pleas 
as  the  public  good  may  require  is  Indisputable. 
Kenny  v.  Hudspeth  (N.  J.  Sup.)  36  Atl.  662; 
same  case  (in  this  court)  37  Atl.  67.  This 
power  has  been  vindicated  to  the  extent  of 
permitting  the  legislature  to  vacate  the  com- 
missions of  those  judges  who  were  in  office 
when  the  legislature  intervened.  But  the  ca- 
pacity of  the  l^slature  to  alter  or  abolish 
is  not  involved  at  this  time.  A  court  consists 
in  its  Jurisdiction  and  functions,  and  not  its 
title  or  name.  The  legislature  In  the  act  of 
1895  carefully  preserved  the  Jurisdiction  and 
functions  of  tiie  old  court  In  everything  which 
is  the  essential  quality  of  a  court,  gave  the 
tribunal  a  new  name,  and  transferred  the 
selection  of  the  incumbents  of  the  Judicial  of- 
fice from  the  executive  to  a  i>opular  election. 
The  court  of  common  pleas,  as  a  court,  and  all 
its  concomitants,  such  as  the  right  of  its  judges 
to  sit  in  the  oyer  and  sessions,  were  retained 
by  the  act  of  1895  precis^  as  they  existed  be- 
fore. All  that  was  done  was  a  chnnjie  of 
name   and  the  mode  of  selecting  the  judges 


who  were  to  ofBciate  In  the  court.     The  con- 
stitution having  conferred  upon  the  governor 
the  prerogative  of  appointing,  with  the  advice 
and  consent  of  the  senate,  these  judicial  offi- 
cers, it  was  not  competent  for  the  legislature 
by   a   subterfuge    to   divert   this   prerogative 
right  to  another  source.     When  the  constifu- 
tion  prescribes  the  manner  in  which  an  officer 
shall  be  appointed  or  elected,  the  constitution- 
al prescription  is  exclusive,  and  It  is  not  com- 
petent for  the  legislature  to  provide  any  other 
mode  of  obtaining  or  holding  the  office.     State 
V,   Wrlghtson,   56   N.   J.  Law,   127,    141,   28 
Atl.   56.     That  is  precisely  what  the  act  of 
1S95  purported  to  accomplish,— to  leave  these 
courts  with  a  change  of  name,  and  the  ex- 
ecutive shorn  of  his  prerogative  of  appoint- 
ment.   If  was  on  this  ground  that  the  su- 
preme court  in  Schalk  v.  Wrlghtson,  58  N.  J. 
Law,  50,  32  Atl.  820,  decided  that  the  act  of 
1895  was  unconstitutional  and  void.     That  de- 
cision Is  approved  by  this  court.    It  Is  contend- 
ed by  counsel  that,  although  the  act  of  1895  is 
unconstitodonal  with  respect  to  the  Judges  of 
the  court  of  common  pleas,  it  may  be  sustained 
with  respect  to  the  Judges  of  the  oyer  and 
terminer  and  court  of  quarter  sessions;  these 
courts  being  without  any  constltntlonal  pro- 
tection or  regulation,  and  the  selection  at  tlie 
Judges  being  wholly  a  matter  of  legislative  dis- 
cretion.    The  theory  on  which  the  argnment 
proceeded  was  that  the  statute  oonststed  of 
two  parts,  one  of  which,  being  nnconstltn- 
tional,  might  be  rejected,  and  the  other  re- 
tained.   It  Is  undoubtedly  elementary  law  that 
the  same  statute  may  be  in  part  constitutional 
and  in  part  unconstitutional,  and,  if  the  parts 
are  wholly  independent  of  each  other,   that 
which  is  constitutional  may  stand,  and  that 
which   is   unconstitutional   will   be   rejected; 
but  if  the  different  parts  of  the  act  are  ao  in- 
timately connected  with  and  dependent  upon 
each  other  as  to  warrant  a  belief  that  tb<> 
legislature  Intended  them  as  a  whole,  and  tlia: 
I^  ail  could  not  be  carried  Into  effect  the  tet;- 
islature  would  not  have  passed  the  resldoe 
independently,  and  some  parts  are  unccmsti- 
tutional,  all  the  provisions  which  are  thus  de- 
pendent upon  each  other  must  fail.    As  wa-i 
said  by  Mr.  Justice  Matthews  in  P<rfndexter 
V.  Greenhow,  114  U.  S.  270,  304,  5  Snp.  Ct. 
903,  931:    "It  is  undoubtedly  true  that  then 
may  be  cases  where  one  part  of  a  statate  may 
be  enforced  as  constitutional,  and  anotlier  b« 
declared  inoperative  and  void  because  nncoa- 
stitutional;    but  these   are   cases  where    the 
parts  are  so  distinctly  separate  that  etuA  can 
stand  alone,  and  where  the  court  is  able  ta 
see  and  to  declare  that  the  Intention   of  th.- 
legislature  was  that  the  part  pronounced  -valM 
should  be  enforceable,  even  though  the  oU>>r 
part  should  fail.     To  hold  otherwise    wouii 
be  to  substitute  for  the  law  Intended  by  the 
legislature  one  which  they  may  never    hav« 
been  willing,  by  itself,  to  enact."    Spral^ue  v. 
Thompson,  118  U.  S.  91,  6  Sup.  Ct  8S8:    P..>t- 
lock  V.  Trust  Co..  158  U.  S.  601.  635,  15  Sup 

Ct  912.     In  Warren  v.  Mayor  of  CharhMtowa 
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2  Uray,  M,  It  was  held  Umt:  "When  the  parts 
of  a  statute  are  so  mutually  connected  and  de- 
pendent, as  conditions,  considerations,  or  com- 
pensations for  each  other,  as  to  warrant  a  be- 
lief that  the  legislature  Intended  them  as  a 
whole,  and  that.  If  all  could  not  be  carried 
into  effect,  the  legislature  would  not  pass  the 
residue  Independently,  If  some  parts  are  un- 
constitutional   and    rold    all    the    provisions 
which  are  thus  dependent,  conditional,  or  con- 
nected must  fall  with  them."     This  rule  with 
regard  to  an  unconstitutional  feature  in  a  stat- 
ute is  elementary,  and  it  applies  in  an  emi- 
nent degree  to  the  legislation  in  question.    Hie 
Judges  who,  under  our  judicial  system  prior 
to  the  act  of  1895,  sat  as  associates  in  the 
oyer  and  terminer,  and  as  Judges  in  the  court 
of  quarter  sessions,  were  appointed  and  com- 
misaioned  as  judges  of  the  court  of  common 
pleas;  and  it  is  inconcelTabte  that  it  was  the 
leglslatlre  scheme  by  the  act  of  1895  to  leave 
the  court  of  common  pleas  in  existence,  and 
Its  Judges  In  commission,  and  create  a  new 
Judicial   ofiScer,    known   as   a   "county    court 
Judge,"  to  hold  the  courts  of  quarter  sessions, 
and  to  sit  as  an  associate  to  the  supreme  court 
Justice  in   the  court  of  oyer  and  terminer. 
That  such  was  not  the  purpose  of  the  legis- 
lature Is  demonstrated  by  the  title  of  the  act, 
which  is  as  follows:    "An  act  to  abolish  the 
inferior  courts  of  common  pleas,  courts  of  oyer 
and  terminer  and  general  Jail  deiiyery  and 
courts   of   general   quarter   sessions   of   the 
Iieace,  to  establish  in  their  places  a  county 
court  in  each  of  the  counties  of  this  state,  and 
to  provide  for  and  define  the  jurisdiction,  pow- 
ers and  duties  of  such  county  courts."     It  is 
obvious  from  the  title  of  the  act,  as  well  as 
its  body,  that  it  was  the  legislative  purpose  to 
abolish  the  old  courts,  and  substitute  the  new 
court  in  their  place.     The  legislative  scheme, 
in   its  main  feature,— that  is,  the  extinguish- 
ment of  the  old  courts,— having  failed,  the  oth- 
er part,  which  is  not  separable,  must  fall  also. 
The  second  ground  assigned  for  reversal  is 
the  exclusion  of  negroes  from  Jury  duty,  the 
prisoner  being  a  colored  man.    There  is  no 
proof  in  the  case  to  show  that  this  exclusion 
was  done  designedly,  or  that  such   persons 
were  omitted  from  the  panel  of  Jurors  except 
in  the  same  way  tliat  white  citizens  not  select- 
ed were  omitted.     The  conduct  of  the  sheriff 
In  the  selection  of  the  Jurors  was  approved  by 
the  court  below,  and  Its  decision  is  not  subject 
to  review.     Patterson  v.  State,  48  N.  J.  Law, 
3S2,  4  Atl.  449. 

Third,  that  the  sheriff  did  not  deliver  a  list 
of  the  Jurors  actually  summoned  to  the  clerk, 
pursuant  to  section  9  of  the  act  concerning  Ju- 
ries. Revision,  p.  526.  By  that  section  it  is 
made  the  duty  of  the  sheriff  to  deliver  a  list 
of  the  Jurors  by  him  summoned  for  sen-ice  at 
such  term,  certified  by  htm  to  be  a  true  list,  to 
the  clerk  of  such  court,  who  shall  thereupon 
file  the  said  list,  and  forthwith  lay  the  same 
tiefore  the  said  court,  and  no  person  shall  serve 
as  a  Juror  whose  name  is  not  contained  In  said 
list,  if  objection  be  made  before  such  person 


is  sworn  or  affirmed.  The  Jury  for  the  general 
panel  was  drawn  in  the  presence  of  the  court, 
and  the  list  of  names  so  drawn,  with  the  prop- 
er certificate  attached,  was  filed  with  the 
county  clerk,  and  a  copy  thereof  retained  by 
the  sheriff.  The  persons  so  selected  were  by 
the  sheriff  duly  smnmoned,  and  all  were  in  at- 
tendance on  the  day  fixed  for  the  trial;  objec- 
tion having  been  made  to  the  panel  because 
the  sheriff  had  not  filed  with  the  county  derk 
a  list  containing  the  names  of  the  Jurors  sum- 
moned. The  challenge  was  overruled,  and  the 
sheriff  advised  by  the  court  to  file  the  list,  as 
he  did  on  that  day,  as  appears  by  the  certifi- 
cate of  the  clerk.  From  the  Jurors  thus  sum- 
moned were  selected  48  persons,  as  required 
by  law,  a  list  of  whom  was  served  on  the  de- 
fendant, and  from  this  list  was  drawn  in  the 
usual  way  the  Jury  by  whom  the  case  was 
tried  and  determined.  The  claim  by  the  pris- 
oner is  that,  although  the  Jury  were  properly 
chosen  and  duly  summoned,  they  could  not  try 
the  defendant,  l>ecause  of  the  fact  that  the 
Jury  that  had  been  summoned  was  not  certi- 
fied to  and  filed  by  the  sheriff  with  the  county 
clerk.  In  disposing  of  this  assignment  of  er- 
ror, it  is  sufficient  to  say  that  the  general  panel 
of  Jurors  in  this  case  was  drawn  by  the  sheriff 
before  the  court  of  common  pleas,  pursuant  to 
the  fifth  section  of  the  act  of  April  21,  1876  (2 
Oen  St  p.  1854,  par.  60),  and  that  the  Ust  of 
the  general  panel  was  certified  to  by  the  Judges 
of  the  said  court,  pursuant  to  the  statute,  as 
Jurors  selected  in  all  respects  according  to  the 
provisions  of  the  statute,  a  C(q;>y  of  which 
list  was  filed  by  the  clerk  in  his  office,  and 
another  copy  delivered  to  the  sheriff.  The 
statute  Just  referred  to  contains  the  only  pre- 
scription of  the  mode  In  which  the  general  pan- 
el shall  be  drawn.  The  oth&e  provisions  of 
the  statute  are  directory  merely,  and  will  not 
invalidate  the  selection  and  return  of  Jurors 
unless  It  affirmatively  appears  that  injury  was 
done.  Gardner  v.  State,  55  N.  J.  Law,  17,  30 
Atl.  429;  Poulson  v.  Bank,  40  N.  J.  Law,  663. 
The  prisoner's  counsel  was  informed  by  the 
list  on  file  in  the  clerk's  office  of  the  names  of 
the  persons  upon  the  general  panel,  and  at  the 
opening  of  court  every  Juror  whose  name  ap- 
peared on  the  general  panel  was  present,  and 
answered  to  bis  name.  It  may  also  be  said 
that  the  sheriff  was  under  no  duty  to  deliver 
this  list  of  Jurors  before  the  commencement  of 
the  term,  the  language  of  the  section  being,  "as 
soon  as  may  be  after  the  commencement  of 
the  term,"  and  no  application  was  made  to 
postpone  the  trial  of  the  case  until  such  a  cer- 
tificate might  be  made.  The  sheriff's  failure  to 
comply  with  this  statutory  requirement  was  a 
mere  irregularity,  which  could  in  no  wise  have 
prejudiced  the  defendant  in  maintaining  his  de- 
fense upon  the  merits;  and  the  statute  for- 
bids the  reversal  of  a  Judgment  upon  an  indict- 
ment for  any  imperfection,  omission,  defect  in, 
or  lack  of  form,  or  for  any  error  except  such 
as  shall  or  may  have  prejudiced  the  defend- 
ant in  maintaiiilnK  his  defense  upon  the  mer- 
its.    1  Gen.  St.  p.  1138,  |  Sa. 
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The  fourth  assignment  (rf  error  relates  to  the 
Judicial  action  of  the  trial  court  with  respect 
to  the  introduction  of  certain  evidence.  The 
case  was  one  depending  wholly  on  circumstan- 
tial evidence.  Certain  witnesses  testified  to 
having  seen  certain  footprints  of  a  peculiar 
character  in  the  dirt  and  soil  near  to  the  body 
of  the  woman  who  had  been  murdered,  and, 
for  the  purpose  of  showing  that  such  foot- 
prints had  been  made  by  this  defendant,  the 
state  produced  the  boots  that  were  worn  by 
the  prisoner  on  the  night  In  question.  Cer- 
tain impressions  in  s&nd,  made  In  the  presence 
of  the  Juiy  by  the  boots  Just  mentioned,  wa% 
exhibited  to  the  Jury,  against  objection  taken 
by  counsel  of  the  defendant  This  constitutes 
this  assignment  of  error.  The  testimony  of 
the  witnesses  with  regard  to  the  appearance  at 
these  footprints  was  undoubtedly  competent. 
Such  testimony  Involved  in  no  sense  the  knowl- 
edge of  an  expert,  and  the  exhibition  of  the 
boots  worn  by  the  defendant  on  the  night  in 
question,  and  the  impress  in  the  sand  by  way 
of  illustration  with  them,  were  also  competent 
We  agree  with  the  opinion  of  the  supreme  court 
on  this  subject 

The  counsel  of  the  prosecutor  also  contends 
that  on  a  review  of  the  whole  record,  pursuant 
to  the  act  of  May  9,  18M  (1  Gen.  St  p.  1154), 
the  conviction  should  be  set  aside  and  a  new 
trial  ordered.  We  have  examined  this  case 
carefully,  and  have  reached  the  conclusion  that 
the  plaintiff  in  error  has  not  suffered  manifest 
Injury,  either  in  the  rejection  of  tesdmony,  or 
in  the  charge  to  the  jury,  or  in  the  denial  of 
any  discretkmary  matter  by  the  court  or  upon 
the  evidence  adduced  at  the  trlaL  We  think 
that  this  case  was  fairly  tried,  and  that  the 
evidence  Justified  the  jury  in  their  vodlct 
Finding  no  error  in  the  record  or  proceedings, 
the  judgment  should  be  affirmed. 

DIXON,  J.,  dissenting. 


In  re  HILL'S  ESTATE. 
(Prerogative  Court  of  New  Jersey.   July  1, 1897.) 

AppoisiMBiiT  or  Administrator  —  APPBiJ. — Er- 

FECT — Rights  of  Son', 

1.  Where,  on  the  hearing  of  the  application 
of  a  son  of  intestate  for  letters  of  administra- 
tion, which  was  opposed  by  certain  of  the  chil- 
dren, such  letters  were  granted  to  the  proctors  of 
the  two  opposing  factions,  on  the  supposition 
that  the  next  of  Itin,  all  of  whom  had  been  cited, 
and  were  present,  consented  to  such  action,  con- 
sent to  such  appointment  will  not  be  imputed  to 
such  son  where  he,  supposing  that  his  proctor 
was  insisting  on  his  appointment,  and  not  imv- 
ing  been  specially  consulted  on  the  subject,  did 
not  understand  that  such  order  of  appointment 
was  made  solely  on  the  ground  of  his  supposed 
consent, 

2.  Pending  an  appeal  from  an  order  granting 
letters  of  administration,  the  court  is  without 
Inrisdiction  to  order  the  discharge  of  the  admin- 
istrators so  appointed,  and  to  appoint  others  in 
their  stead. 

3.  Where  opposing  applications  for  letters  of 
administration  are  made  by  a  son  and  a  daughter, 
all  else  being  equal,  tlie  son  will  be  preferred. 


Appeal  tTom  orphans*  court  Mercer  county: 
Woodruff,  Judge. 

Petition  by  Charles  C.  Hill  for  letters  of  ad- 
ministration In  the  matter  of  the  estate  of 
Susan  Hill,  deceased.  From  an  order  grant- 
ing such  letters  to  James  J.  Cahill  and  John 
Rellstab,  and  fi-om  orders  discharging  said 
administrators,  and  appointing  Zillah  Bowers 
and  her  husband,  William,  hi  their  atead.  pe- 
titioner appeals.     Reversed. 

Susan  Hill  died  September  6,  1896,  Intestate. 
She  left  six  children,  Charles  C,  Henry,  El- 
wood,  Hamilton,  Edward  P.,  and  Zillah.  now 
married  to  Daniel  J.  Bowers.  On  September 
22d  Charles  C.  applied  to  the  surrogate  of 
Mercer  county  for  letters  of  administration. 
His  application  had  the  written  indorsement  of 
all  the  children  except  Zillah,  she  having,  on 
September  21st,  filed  a  caveat  against  the 
granting  of  letters  to  Charles  O.  The  matter 
was  set  down  for  hearing  before  the  orphans' 
court  on  October  21,  1896,  and,  after  several 
contingencies,  came  on  for  hearing  on  Novem- 
ber 6th.  On  that  day  Hamilton  and  Elwood 
Hill  were  permitted  to  withdraw  their  con- 
sents to  the  appointment  of  Charles  C.  Let- 
ters were  granted  to  James  J.  Cahill  and  John 
Rellstab,  the  former  being  the  proctor  of 
Charles  C.  Hill,  and  the  latter  the  proctor  of 
the  children  opposing  the  granting  of  letters  to 
Charles  C.  Hill.  On  November  19th,  Charles  C, 
through  another  proctor,  filed  In  the  orphans' 
covirt  a  notice  of  appeal,  following  It  with 
a  petition  of  appeal  in  this  court  This  Is  the 
first  api)eal.  On  December  3d,  Messrs.  OablU 
and  Rellstab  filed  a  petition  in  the  orphans' 
court,  setting  out  that  when  the  order  ai>- 
polnting  them  was  made  th^  thonght  that  all 
the  next  of  kin  of  Susan  Hill,  Including 
Charles  C,  were  consenting  to  such  appoint- 
ment; that  Charles  C.  has  taken  an  appeal 
from  the  order  appointing  him,  and  that  they, 
therefore,  asked  to  be  discharged  from  their 
otttce.  On  December  14th  they  were  so  dls- 
ch.irged.  In  the  meantime  Elwood  and  Ham- 
ilton had  presented  a  petition  to  the  orphans' 
court  that  Zillah  Bowers  should  be  appointed 
in  the  place  of  the  administrators  who  had 
applied  to  be  discharged.  On  January  8.  18)7, 
the  court  appointed  Zillah  Bowers  and  Henry 
Hill,  with  the  condition  that.  In  case  either  of 
the  parties  so  appointed  should  fall  to  give  a 
bond  within  10  days,  the  one  so  appokited  who 
should  give  the  bond  should  proceed  with  the 
administration  of  the  estate.  From  this  de- 
cree an  appeal  was  taken  by  Charles  C  This 
Is  the  second  appeal.  Letters  were  Issued  by 
the  surrogate  to  Zillah  and  her  husband,  Wil- 
liam, although  the  latter  had  not  been  ai>- 
pointed  as  one  of  the  administrators,  but  only 
required  to  enter  Into  bond  with  his  wife  in 
case  she  qualified. 

Samuel  G.  Naar,  for  appdlant.    Buchanan 
&  Rellstab,  for  appellees. 

REED,    Vice   Ordinary   (after    stating   the 
facts).    I  wiU  first  qteak  of  the  appeal  first 
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taken.  It  la,  of  course,  true  that  the  orplians' 
cotirt  could  not  pass  by  the  next  of  kin,  and 
appoint  strangers  to  the  blood  of  the  Intestate, 
without  the  consent  of  all  the  next  of  kin, 
or  without  proof  that  the  nonconsenting  par- 
ties were  unfitted  for  the  office.  This  Is  con- 
ceded by  all  parties.  The  court  below  obrloos- 
ly  acted  upon  the  supposition  that  all  the  next 
of  kin  had  consented.  No  testimony  was  tak- 
en In  respect  to  the  fitness  of  Charles  O.  Hill 
for  the  office.  The  proctors  on  both  sides  un- 
doubtedly supposed  that  the  next  of  kin,  who 
had  all  been  cited,  and  were  present  in  court, 
assented  to  the  action  of  the  court.  The  lauda- 
ble intention  of  the  court  was  to  commit  the 
adminlstrAtion  of  the  estate  to  representatives 
of  each  of  the  two  opposing  classes  of  rda- 
tlves,  and  to  commit  It  to  persons  who,  while 
representing  the  two  classes,  could  act  togeth- 
er in  harmony.  Had  Charles  C.  Hill  then  ex- 
pressed his  dissent  to  the  appointmoit,  the 
court  wonld  not  have  made  the  questioned  de- 
cree. The  query  now  is  whether  he  can  be 
regarded  as  consenting  to  the  decree  because 
he  was  present;  If  so,  he  is  not  In  a  position 
In  this  court  to  ask  for  Us  rerersal.  I  am  of 
the  opinion  that  tmder  the  circumstances  such 
consent  should  not  be  imputed  to  him.  He 
was  represented  by  his  lawyer,  whom  he  sup- 
posed was  Insisting  upon  the  right  of  his  client 
to  be  the  appointee.  It  does  not  appear  that 
Charles  C.  was  specially  consulted  about  the 
compromise  appointment.  It  Is  not  clear,  even 
if  he  understood  the  order  of  the  court  that 
he  knew  that  it  was  made  sol^  upon  the 
ground  of  his  supposed  consent.  It  would  not, 
therefore,  have  occurred  to  him  to  express  his 
dissent  at  the  time,  for  he  could  not  hare  sup- 
posed that  such  dissent  would,  in  the  least, 
have  effected  a  change  in  the  mind  of  the 
court  Taking  into  account  that  he  is  a  lay- 
man, nnnsed  to  judicial  proceedings,  and  with 
a  lawyer  to  act  for  him.  It  would  be  unfair, 
I  think,  to  Impute  to  him  a  consent  to  the  de- 
cree from  the  fact  that  he  was  present  In 
court  at  the  time  the  decree  was  made.  No 
consent,  therefore,  appearing,  the  decree  can- 
not stand. 

I  now  come  to  the  transactions  InvolvAJ  In 
the  second  appeal.  The  notice  of  appeal  from 
the  preceding  decree  was  filed  November  l&th, 
and  the  petition  of  appeal  was  filed  in  this  court 
on  December  Ist.  On  December  14th  the  ad- 
ministrators appointed  under  that  decree  were 
discharged,  and  on  June  8th  Klllah  Bowers  was 
appointed.  In  making  the  order  for  discharge, 
and  the  new  order  for  the  appointment  of  Zil- 
lah.  I  think  the  court  was  acting  without  Ju- 
risdiction. The  constitution  confers  upon  any 
person  aggrieved  by  a  decree  of  the  orphans' 
court  the  right  to-  appeal  to  the  prerogative 
court  The  nature  and  effect  of  an  appeal 
is  to  be  sought  for  in  the  dvll  law,  whence  it 
came.  Appeals,  pn^terly  so  called,  are  a  con- 
tinuation of  the  same  case;  being  only  a  trans- 
fer from  one  court  to  another  for  final  trial 
and  Judgment  It  was  a  mode  of  procedure 
nnlcnown  to  the  common  law,  and  only  known 


in  England  In  the  court  of  chancery  and  other 
conrts  whose  modes  of  proceeding  were  bor- 
rowed from  the  Roman  civil  law.  Pow.  App. 
Proc.  104.  From  this  source  came  the  prac- 
tice in  the  ecclesiastical  court,  which,  excepi 
as  modified  by  legislation,  is  the  practice  of  the 
probate  courts  in  this  state.  The  effect  of  an 
appeal  is  the  transfer  of  the  canse  of  action 
into  the  appellate  tribunal  In  resffect  to  ttie 
matter  appealed  from,  the  transference  leaves 
nothing  in  the  trial  court  ttx  sutjsequent  ac- 
tion. Says  Judge  Elliott:  "The  overwhelming 
weight  of  authority  Is  that  an  appeal,  when 
properly  perfected,  remits  a  case  wholly  and 
absolutely  from  the  trial  court  <uid  places  it 
in  the  higher  tribunal.  It  is  difficult  to  con- 
ceive how  it  could  be  otherwise,  since  it  is  not 
possible  that  two  courts  can  have  authority 
over  a  single  case  at  the  same  time.  •  •  • 
The  right  to  (x<der  process  to  enforce  the  Judg- 
ment remains  in  the  trial  court  where  there  is 
no  supersedeas  or  ord«  staying  proceedings; 
but  all  Jurisdiction  for  questions  involved  in 
litigation,  and  embiticed  by  the  judgment  ter- 
minates with  the  removal  of  the  cause  to  the 
appellate  tribunal.  The  loss  of  Jurisdiction 
is  so  complete  as  to  require  a  party  to  seek  re- 
lief from  any  errw  except  an  error  In  making 
the  record,  or  in  omitting  something  from  the 
record,  to  apply  to  the  higlier  courts.  Aita 
the  cause  leaves  the  lower  court,  it  cannot  act 
upon  any  question  Involved  in  the  appeal." 
Elliott  App.  Proc.  1 541.  When  either  party  has 
perfected  an  appeal  frcun  the  decision  of  the 
probate  court,  it  is  erroneous  tar  the  probate 
court  to  grant  an  order  affecting  the  rights  of 
the  parties  as  to  the  subject-matter  of  the  ap- 
peal, for  the  reason  that  the  proceedings  be- 
fore the  probate  conrt  are  stayed.  Hicks  v. 
Hicks,  12  Barb.  322.  The  appellant  who  baa 
duly  complied  with  the  statutory  regulations, 
deinlvee  the  probate  court  of  any  power  over 
tlie  subject-matter  during  the  pendency  of  the 
appeal.    Green  v.  aark,  24  Vt  136. 

The  question  remains  whether  this  court  will 
send  the  record  back  to  the  orphans'  court,  or 
will  make  the  appointm^it  of  an  administra- 
tor. It  can  do  either.  Dick.  Prob.  Prac.  201, 
202.  The  usual  practice  is  to  complete  the 
Judicial  act  in  this  court  as  the  proceeding  Is 
a  trial  de  novo.  Inasmuch  as  under  an  order 
of  this  court  testimony  has  been  taken  to  be 
used  here,  it  is  proper  that  the  appointment 
should  be  here  made,  as  it  was  in  the  case  of 
Read  v.  Drake,  2  N.  J.  Eq.  78.  To  whom 
should  tbe  appointment  lie  awarded?  Inas- 
much as  none  of  the  next  of  kin  save 
diaries  0.  and  Zlliah  seem  to  desire  the  ap- 
pointment, the  choice  lies  between  the  two 
named.  Unless  it  appears  that  Charles  C.  is 
unfit,  I  think  the  appointment  should  go  to 
him.  WlUle  there  Is  no  Iron-bound  rule  which 
absolutely  requires  the  court  to  appotait  one 
of  several  next  of  kin,  yet  age  and  sex,  all  eloe 
being  equal,  has  usually  controlled  the  Judicial 
discretion  in  making  the  appointment  It  is 
said  that  other  things  being  equal,  the  elder 
should  be  preferred  to  the  younger,  and  a  son 
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to  a  daughter.  2  Redf .  WlUs,  73.  These  are 
both  in  favor  of  Cbarlee  C.  Zillah  Is  also 
married.  She  cannot  act  unless  her  husband 
is  Joined  with  her.  Vice  Chancellor  Van  Fleet, 
In  Cramer  v.  Sharp,  49  N.  J.  Eq.  «58,  562,  24 
Atl.  962,  while  refusing  to  express  an  opinion 
as  to  whether  a  married  woman  is  competent 
to  take  a  grant  of  administration,  held  tliat,  if 
a  grant  18  made  to  her,  it  must  be  in  conjunc- 
tion with  her  husband.  When  the  question 
arises  as  to  the  adyisability  of  the  appointment 
of  the  widow  or  a  child,  the  widow  will  be 
usually  preferred;  but,  if  the  widow  has  mar- 
ried again,  while  it  is  no  InTlndble  objection  to 
her  being  administratrix,  yet  that  circumstance 
iray  induce  the  court  to  prefer  a  child.  2  Redf. 
Wills,  72;  Webb  y.  Needham,  1  Addams,  Ecc. 
494,  496.  Unless  Charles  C.  is  proved  to  be  on 
unfit  person  to  fill  the  office,  he  should  be  ap- 
pointed. In  my  judgment,  the  circumstances 
which  aroused  the  suspicion  of  those  opposhig 
his  appointment  have  been  satisfactorily  ex- 
plained In  the  testimony  taiten  in  this  court. 
If  this  testimony  had  bem  before  the  orphans' 
court,  and  that  court  had  not  been  misled  by 
the  supposed  consent  to  the  first  appointment, 
I  think  it  would  not  have  hesitated  to  appoint 
Charles  C.  I  shall  advise  a  decree  reversing 
the  two  decrees  brought  up  by  the  two  ap- 
peals, and  a  new  decree  appointing  Charles  G. 
HiU,  he  to  give  a  bond  in  the  sum  of  $20,000. 


WILSON  V.  STATE. 

(Court  of  Errors  and  Apiieals  of  New  Jersey. 

June  28,  189T.) 

JuHT—CoMHETBNCT— Homicide— IXTOxiCATiox  as 
A  Defensx— Intent. 

1.  A  juror  stated  that  he  had  formed  an  opiu- 
ion,  from  reading  the  papers,  that  the  prisoner 
ought  to  be  hung,  but  that  he  had  no  prejudice 
against  him,  and  would  not  find  liim  guilty  if  the 
state  failed  to  prove  his  guilt.  BeUl  to  be  no 
ground  for  challenge  by  the  prisoner. 

2.  As  between  the  two  offenses  of  mnrder  in 
the  second  degree  and  manslaughter,  v^untary 
intoxication  cannot  he  a  legitimate  subject  of  in- 
Qulry.  What  constitutes  murder  in  tie  second 
degree  by  a  solier  man  is  equally  murder  in  the 
second  degree  if  committed  by  a  drunken  man. 

3.  When  the  character  and  extent  of  a  crime 
are  made  by  law  to  depend  upon  the  state  and 
condition  of  the  defendant's  mind  at  the  time, 
and  with  reference  to  the  act  done,  intoxication, 
as  a  circumstance  affecting  such  state  and  condi- 
tion of  the  mind,  is  a  proper  subject  for  inquiry 
and  consideration  by  the  jury.  If,  by  law,  de- 
I'tteratlon  and  premeditation  are  esBential  ele- 
ments of  the  crime,  and  by  reason  of  drunken- 
ness, or  any  other  cause,  it  appears  that  the  pris- 
oner s  mental  state  is  such  that  he  is  incapable  of 
such  delibcrntion  and  preraedit.Ttiou.  then  the 
crime  has  not  lieen  committed.  Intoxication  is  a 
mere  circumstance  to  l>e  considered  in  determin- 
iuK  the  presence  or  atjscnce  of  premeditation. 

4.  The  trial  court  proi)erly  charged  "that  if, 
at  the  time  of  doing  the  act,  the  evidence  showed 
that  the  defendant  was  so  intoxicated  that  his 
faculties  were  prostrated,  and  he  was  rendered 
incapable  of  forming  a  8i>ecific  intent  to  take  life, 
then,  slthonRli  it  was  no  dcfenso  for  crime,  his 
ofTcnse  may  thereby  be  miticnted  to  murder  in  the 
si-coud  dCKn-e. ' 

5.  If  the  faculties  of  the  accused  are  uot  so  far 


prostrated  by  intoxication  as  to  render  tiim  inca- 
pable of  forming  an  mtention  to  lull,  the  jury 
would  have  no  right  to  find  that  by  reason  of  the 
intoxication  the  intention  to  kill  was  not  present. 
(Syllabus  by  the  Court) 

Error  to  court  of  oyer  and  terminer. 

David  Wilson  was  convicted  of  murder  In 
tlie  first  degree  In  November,  1896,  in  the 
Morris  county  oyer  and  terminer,  and  sen- 
tenced to  be  executed,  and  brings  error.  Af- 
firmed. 

On  tlie  trial,  Mr.  Justice  Magie  charged  the 
Jury  as  follows: 

"The  enlarge. 

"The  Court:  The  Indictment  In  this  case 
charges  the  defendant  with  the  murder  of 
Mellnda  Wilson,  in  this  county,  on  the  0th 
day  of  June  last  To  support  this  Indictment 
the  state  must  prove  the  facts  sufficient  for 
tliat  purpose  by  evidence  beyond  a  reasonable 
doubt.  A  reasonable  doubt  would  exist  whtn 
the  judgment  of  the  Jury,  after  a  careful  re- 
view of  all  the  evidence,  finds  ItseU  uncon- 
vinced of  the  guilt  of  the  prisoner.  If  such  a 
doubt  exists,  you  are  bound  to  give  the  ben^t 
of  It  to  the  prisoner,  but  you  are  not  bound 
to  give  him  the  benefit  of  anything  but  such 
a  reasonable  doubt  Under  this  indictment 
there  niay  be  a  conviction  of  any  grade  of 
criminal  homicide  established  by  the  evidence. 
If  the  evidence  does  not  establish  the  guUt  of 
a  higher  degree  beyond  a  reasonable  doubt, 
the  defendant  is  entitled  to  the  benefit  of  a 
reasonable  doubt  in  that  respect,  and  he  should 
only  be  convicted  of  that  degree  of  crime 
which  the  evidence  establishes  beyond  a  rea- 
sonable doubt.  To  make  out  the  case  the 
state  must  have  established  by  evidence  be- 
yond a  reasonable  doubt,  first,  the  death  of 
Mellnda  Wilson  at  or  about  the  6th  day  of 
June.  If  the  evidence  Is  believed,— and  there 
is  no  contradiction  of  It,— she  was  alive  in  thr 
morning  of  that  day.  About  one  o'clock  site 
was  foimd  by  her  son,  lying,  with  her  head 
covered  with  blood,  in  wliat  be  describes  as  a 
pool  of  blood,  she  being  still  living-  Shortlj 
after  she  was  seen  by  other  people,  and  Police- 
man Campbell  stood  by  the  door  when  she 
died.  She  was  found  dead  by  Dr.  Wriglit  and 
by  Dr.  Douglas,  the  coroner.  If  belieTed. — 
and,  as  I  say,  there  is  no  contradiction  of  this 
evidence  at  all,— you  may  find  her  death  proved 
beyond  a  reasonable  doubt  If  you  l>eUeve 
the  evidence  of  tlie  pliysician  who  made  the 
autopsy,  there  were  wotmds  inflicted  iqion  her 
head,  fracturing  her  skull,  producing  an  effu- 
sion of  I)lood  upon  the  brain,  and  causing 
death.  If  you  believe  that  medical  evidence, — 
and  there  is  no  contradiction,— her  death  was 
caused  by  wounds  inflicted  upon  her  taea-I. 
The  state  must  further  prove  by  evidence  bo- 
youd  a  reasonable  doubt  tliat  these  wouud^ 
were  occasioned,  and  therefore  the  di^at^i 
caused,  by  some  acts  of  the  defendant.  In  or- 
der to  sastain  this  charge  against  him.  On 
timt  subject  you  have  the  evidence  of  \ir> 
Stoutenbmgh  in  re.-<i>ect  to  a  quuii'el  l><.'tw-er-a 
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the  two  In  the  course  of  chat  morning,  the 
quarrel  occurring  on  the  stoop  of  the  house. 
As  I  have  the  evidence,  she  declares  that  the 
defendant  made  some  threat,  to  which  the  de- 
c-eased replied  that  she  was  not  afraid;  she 
would  see  people  as  she  chose.  He  said  that 
lie  Imew  she  was  not  afraid;  she  was  not 
afraid  of  God,  and  he  intended  to  send  her  to 
bell.  She  said  she  was  not  afraid,  and,  'U 
you  do  send  me  to  hell,  you  will  have  to  go'; 
and  he  said,  'No;  I  am  afraid  of  God,  and  I 
mean  to  save  my  soul.'  If  you  beliere  that 
evidence,  it  is  important  with  reference  to 
the  condition  of  the  defendant's  mind,  and 
his  attitude  appearing  towards  the  deceased. 
The  son  of  the  deceased  went  to  the  house 
during  the  course  of  the  morning,  and  found 
the  defendant  in  the  tcitchen.  He  liad  been 
there  before,  but  I  am  directing  your  atten- 
tion only  to  the  occurrence  then.  You  must 
consider  all  the  other  evidence,  however.  I 
do  not  mean  to  exclude  from  your  considera- 
tion, but  I  am  only  calling  your  attention  to 
the  main  points  of  the  evidence.  He  asl^ed  a 
question  about  the  deceased,  and  In  iiis  direct 
examination  he  said  the  reply  of  the  defendant 
was  that  he  did  not  know;  that  he  (the  boy) 
ought  to  know.  In  cross-examination  he  was 
aaked  the  same  question,  and  he  said  the  de- 
fendant replied  that  she  liad  gone  out  Then 
the  cross-examiner  said  to  him:  'When  you 
testified  awhile  ago,  you  said,  "I  asked  him 
where  was  mamma.  He  said  he  didn't  know; 
I  ought  to  know."  Now,  which  is  the  truth 
of  those  two?  Answer.  He  told  me  X  ought 
to  know.  Question.  Well,  now,  did  he  say 
to  you,  when  you  came  in  there  and  asked 
blm,  "where  Is  mamma?"  did  he  say,  "I  don't 
know;  you  ought  to  know"?  Answer.  Yes, 
sir.  Question.  That  is  the  truth,  is  it?  How 
did  you  come  to  say  just  now  he  told  you  she 
bad  gone  out?  Answer.  I  made  a  mistake, 
I  guess,  because  anybody  makes  mistakes,' 
etc.  You  will  observe  that  when  he  was  asked 
abotit  the  mother,  whatever  response  he  made, 
be  did  not  disclose  the  fact— -which  was  a  fact 
— that  the  mother  was  lying  in  the  next  room, 
then,  in  a  helpless  condition  from  seme  in- 
juries inflicted  alx>ut  her  head.  The  boy  went 
to  the  door,  and,  looking  through  a  crack,  dis- 
covered his  mother's  body  upon  the  ground. 
He  broke  down  the  door,  saw  her  condition, 
and  ran  to  the  police  station.  Mrs.  Stouten- 
burgh  was  told  by  the  boy,  on  the  way,  what 
had  occurred.  She  went  upstairs,  and  she 
saw,  as  she  said,  the  defendant  go  to  the 
door  and  try  to  pull  it  shut.  She  explained 
the  difficulty  of  shutting  it  by  the  fact  tliat 
the  boy,  in  breaking  the  door  down,  had  af- 
fected the  lock  and  bolt  in  some  way  so  that 
it  would  not  go  to.  That  the  defendant  saw 
her,  and  told  her  to  go  twick,— 'Go  back;  what 
was  she  doing  there,'— and  then  told  her  the 
deceased  was  sleeping,  he  standing  at  the  door 
where  she  was  lying  on  the  floor;  she  was 
asleep,  and  that  he  did  not  want  to  wake  her 
up.  You  then  h.ive  the  evidence  of  the  police- 
men.   After   i)eiug    told   of   this   occurrence, 


Morrison  and  Campbell  went  towards  the 
house,  and  on  the  way  were  atti-acted  to  this 
man,  the  defendant,  going  into  the  West  Ekid 
HoteL  They  followed  lil'm  there.  He  was  in 
the  act  of  talcing  a  drink,  or  had  taken  it, 
when  Morrison  told  him  that  he  wanted  him, 
and  put  him  under  arrest.  At  that  time  he 
told  Morrison  be  bad  killed  her,  and  he  was 
glad  of  It,  and  would  hang  for  it.  Immediate- 
ly after  that,  in  connection  with  the  same 
topic,  he  said,  'She  would  do  more  for  him 
than  for  me,'  though  he  did  not  explain  what 
he  meant  by  that.  He  went  to  the  house  with 
Morrison,  and  at  the  house  took  MoiTison  to 
the  door  of  this  room,  threw  it  open,  and  said, 
'There  she  is.'  He  told  Morrison  that  he  had 
done  It  with  an  ax.  He  went  with  Morrison 
into  the  kitchen,  and  said  he  did  not  know 
where  the  ax  was,  but,  looking,  found  it  be- 
hind the  stove,  and  came  and  gave  it  to  Mor- 
rison; and  at  police  headquarters,  to  which 
he  was  taken,  he  repeatedly  said  that  he  had 
killed  her.  No  contest  by  the  counsel  who 
have  so  zealously  and  ably  defended  the  pris- 
oner under  the  assignment  of  the  court  is 
made  over  these  facts,  and,  if  you  believe  this 
evidence,  you  may  find  proved  that  the  death 
was  occasioned  by  the  defendant's  act,  be- 
yond a  reasonable  doubt.  Upon  facts  of  ttds 
sort,  if  found  by  you,  as  I  liave  stated,  the 
law  presumes  the  killing  to  be  a  criminal  homi- 
cide. 

"Criminal  homicides  In  New  Jersey  are  di- 
vided into  two  classes,-.-murder  and  man- 
slaughter. The  presumption  In  the  case  of 
criminal  homicide  Is  tliat  it  is  murder.  To 
reduce  the  crime  to  the  grade  of  manslaugh- 
ter, the  evidence  must  show  a  lack  of  what 
the  law  calls  'malice.'  Malice,  as  the  law 
uses  the  term  in  defining  these  crimes,  con- 
sists in  the  intent  to  do  bodily  harm.  Intent 
to  do  bodily  harm  is  malice.  Manslaughter 
Is  a  criminal  homicide,  but  manslaughter  is 
without  intent  to  do  bodily  harm.  Murder  is 
a  criminal  homicide  with  malice;  that  is,  with 
an  intent  to  do  bodily  harm.  Of  course,  you 
know  intent  Is  an  act  of  the  mind,  which  can- 
not be  seen,  but  can  only  be  inferred  from 
the  conduct  and  acts  of  the  party.  In  this 
case,  if  yon  find  that  the  death  of  the  de- 
ceased ensued  upon  blows  struck  with  an  ax 
upon  the  head  with  vigor  enough  to  fracture 
the  skull  in  the  way  the  doctors  have  describ- 
ed, you  may  infer  an  intent  to  do  bodily  harm, 
and  therefore  malice.  That  the  criminal 
homicide  Is  murder  has  not  been  rebutted  In 
this  case,  and  no  contention  is  made  that  any 
verdict  of  guilty  of  manslnugbter  would  be 
proi>er.  So  you  may  flnd  that,  if  the  defend- 
ant did  the  act,  he  is  guilty  of  murder,  the 
presumption  of  the  law,  which  remahis  un- 
contested, the  evidence  indicatUig  no  lack  of 
malice,  unless  the  evidence  furnishes  some  de- 
fense. 

"It  is  contended  in  defendant's  behalf  that 
at  the  time  he  was  intoxicated;  that  be  had 
been  drinking  on  the  Tuesday  previous  to  thk 
Saturday  when  this  thing  occurred,  and  had 
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continued  drinking  during  the  intermediate 
time.  It  Is  my  duty  to  tell  you,  gentlemen, 
that  Intoxication  willfully  entered  upon  fur- 
nishes no  excuse  for  crime,  and  no  defense 
against  the  consequences  which  the  law  de- 
nounces against  crime.  A  criminal  homicide, 
as  I  have  stated,  is  presumed  to  be  murder. 
The  presumption  Is  that  it  is  murder  in  the 
second  degree.  To  constitute  murder  in  the 
first  degree,  and  to  Justify  a  verdict  of  mur- 
der in  the  first  degree,  the  state  must  make 
out  by  proof  beyond  a  reasonable  doubt,  such 
as  I  have  described  to  you,  those  Ingredients 
which  distinguish  murder  in  the  first  degree 
from  murder  in  the  sec(»id  degree;  and  that 
requires  me  to  Instruct,  and  yon  to  under- 
stand, the  difference  between  those  two  de- 
grees. It  is  unnecessary  to  define  all  the 
cases  which,  under  our  statute,  constitute 
murder  in  the  first  degree.  So  far  as  this 
case  Is  concerned.  It  Is  quite  suflSclent  to  de- 
scribe one  class  of  them.  That  class  consists 
of  every  killing  of  a  human  being,  willfully, 
deliberately,  and  with  premeditatltm.  That 
luis  been  defined  by  our  courts  In  cases  like 
that  before  us  as  Including  such  killings  as 
are  those  with  an  Intent  to  take  the  life  of  the 
deceased;  not  a  mere  intent  to  do  bodily 
harm,  but  an  Intent  to  take  the  life  of  the 
deceased;  an  intent  carried  out  willfully,  with 
deliberation  and  with  premeditation.  As  I 
have  already  stated,  an  Intent  is  an  act  of  the 
mind,  which  cannot  be  seen  by  the  human  eye, 
and  which  we  can  only  learn  of  by  inference 
drawn  from  conduct,  words,  and  acts.  So, 
with  reference  to  the  intent  with  which  these 
blows  were  struck,  you  may  look  at  all  the 
evidence  you  find  establishing  facts  in  this 
case,— the  fact  of  previous  threats,  and  the 
particular  fact  of  the  threat  of  that  morning, 
that  he  would  send  her  to  hell,  In  connection 
with  all  the  conversation  that  I  have  detailed 
to  you  before.  The  use  of  the  ax,  if  an  ax 
was  used,  was  likely  to  produce  death.  The 
repeated  bk>w8,  if  repeated  blows  were  neces- 
sary, as  the  doctors  say,  to  produce  the  sev- 
eral wounds  and  fractures  of  the  skulL 
From  that  and  any  other  evidence  yon  may 
determine  with  what  Intent  the  ax,  was  used, 
and  If  It  was  an  intent  to  take  life,  shown  by 
the  use  of  that  kind  of  weapon  and  by  repeat- 
ed blows,  then,  gentlemen,  you  may  find  such 
an  intent  as  would  be  naturally  Inferred  from 
the  acts,  and  that  Intent  to  be  one  to  take  life; 
and  if  you  find  it  to  be  a  willful  Intent,  and 
deliberate,  from  the  threats  of  the  morning,— 
premeditated,  from  threats  before,— then,  gen- 
tlemen, you  may  find  that  the  Ingredients  of 
murder  In  the  first  degree  are  hereby  estab- 
lished. But  it  is  said  In  behalf  of  the  de- 
fendant that  he  was  so  Intoxicated  that  these 
Ingredients  of  which  I  have  spoken  were  not 
established,  and  ought  not  to  be  found  by  you. 
This  Is  not  a  defense  put  In  by  the  defendant, 
because,  as  I  have  stated  to  you,  intoxication 
In  no  respect  Is  a  defense  for  crime.  It  is  an 
essential  Ingredient,  as  I  have  stated  to  you, 
of  the  crime  of  murder  In  the  first  degree. 


that  there  should  be  aa  Intent  to  take  life. 
Any  Intoxication  may  be  considered  with  ref- 
erence to  the  existence  of  that  Intent,  and  its 
willful,  ddiberate,  and  premeditated  charac- 
ter; and  I  charge  you  that  If,  at  the  time  ot 
doing  the  act,  the  evidence  shows  you  that 
tills  defendant  was  so  Intoxicated  that  his 
faculties  were  prostrated,  and  he  was  ren- 
dered incapable  of  forming  a  specific  intent  to 
take  life,  which  I  have  stated  is  an  essential 
Ingredient  of  this  crime,  then,  although  it  is 
no  defense  and  no  justification  for  crime,  his 
offense  may  thereby  be  mitigated  to  murder 
in  the  secMid  degree.  But  I  charge  you,  gen- 
tlemen, that  in  dealing  vflth  such  a  condition 
you  ought  to  use  great  caution  not  to  give 
immunity  to  persons  who  commit  crime  when 
they  are  Inflamed  by  intoxicating  drink.  You 
must  dlscrlmhiate  between  the  conditions  of 
mind  merely  excited  by  intoxicating  drink, 
and  yet  capable  ot  forming  a  8i>eclfic  Intent 
to  take  life,  and  such  prostration  of  the  facul- 
ties as  renders  a  man  incapable  of  forming 
the  intent.  Now,  the  proof  Is  before  you,  and 
you  must  determine  from  this  evidence  wheth- 
er the  faculties  of  the  defendant  were  thus 
prostrated,  so  that  he  was  Incapalde  of  form- 
ing this  Intent.  It  is  said  that  he  had  lieen 
drinking.  There  is  no  question,  from  all  the 
evidence  here,  that  that  fact  may  be  Inferred; 
but  to  what  extent  there  is  no  evidence  ex- 
cept the  evidence  of  the  defendant.  Some 
witnesses  think  he  was  drunk.  Others  did 
not  notice  that  he  was  drunk,  although  they 
did  think  he  had  been  drinking.  The  defend- 
ant says  that  he  forgets  what  occurred;  that 
his  mind  Is  a  blank  on  that  subject  Tlie  de- 
fendant Is  a  competent  witness  in  his  own  be- 
half, and  you  must  take  his  evidence  Into  con- 
sideration. You  have  the  right,  however,  in 
determining  what  weight  should  be  given  to 
It,  to  remember  the  position  In  which  he  is 
placed,  and  the  interest  tie  has  in  resi>ect  to 
the  verdict  which  you  may  render,  and  you 
must  first  determine  whether  that  story  is 
truthful.  Immediately  after  the  occurrence. 
If  you  believe  the  police  officers,  he  told  wtutt 
he  had  done.  If  that  be  so,  had  he  forgot- 
ten it  then?  Directly  thereafter  be  toid  them 
the  mode  in  which  it  was  done,  and  the 
weapon  that  was  used.  Had  he  forgotten  it 
then?  Directly  after  that  he  took  them  to, 
and  produced,  the  weapon.  Directly  after- 
wards, at  the  headquarters,  he  said  that  he 
had  killed  her.  If  you  believe,  however,  that 
he  now  forgets  it,  does  that  indicate  that  at 
that  time  his  faculties  were  so  prostrated  that 
he  was  Incapable  of  forming  the  specific  intent 
to  take  life  which  yon  would  otherwise  Infer 
from  the  use  c^  the  ax  directed  upon  the  head 
with  sufficient  force  to  fracture  the  skull  with 
repeated  blows?  If  he  was  thus  capaUe.  In- 
toxication was  no  excuse;  for,  although  you 
may  think  that  his  excitement  by  reason  of 
intoxication  led  him  further  than  it  would  if 
he  had  been  not  intoxicated,  the  fact  that  be 
was  capable  of  forming  the  specific  Intent  i» 
a  fact  that  establishes  the  Ingredient  necea^ 
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aa.ry  to  the  crime  of  murder  in  the  first  de- 
gree. 

"Now,  gentlemen,  I  Iiave  gone  oyer  tUs 
-case  with  the  utmost  care,  to  give  to  the  de- 
fendant the  benefit  of  all  that  appears  in  this 
evidence.  I  must  now  leave  it  in  your  hands. 
Of  course,  if  there  Is  no  evidence  that  satis- 
-fies  your  Judgment  beyond  a  reasonable  doubt 
ttiat  the  defendant  committed  this  act,  then 
your  verdict  must  be  for  him;  but,  if  the  evi- 
dence convinces  your  judgment  beyond  a  rea- 
sonable doubt  that  the  defendant  tool:  the  life 
of  the  deceased,  then,  gentlemen,  the  pre- 
sumption is  that  it  was  murder  in  the  first  or 
second  degree,  and  he  must  be  convicted  of 
one  of  those  degrees,  there  being  no  evidence 
here  which  would  reduce  the  crime  to  man- 
slaughter. If  the  evidence  convinces  your 
Judgment  beyond  a  reasonable  doubt  that  he 
had  a  willful,  deliberate,  and  premeditated  in- 
tent to  take  the  life  of  the  deceased,  then, 
gentlemen,  it  is  murder  of  the  first  degree. 
Are  there  any  facts  that  I  have  omitted  to 
state  that  counsel  think  desirable  to  be  stated, 
or  any  facts  which  counsel  think  I  have  mis- 
stated? If  none,  I  will  pass  to  the  requests 
to  charge. 

"Requests  to  Charge. 

"Defendant's  counsel  requests  the  court  to 
-charge  as  follows:  That  if  the  jury  believe 
from  the  evidence  that  the  defendant  at  the 
time  of  the  commission  of  the  crime  was,  by 
reason  of  Intoxication,  unable  to  decide  be- 
tween right  and  wrong,  they  should  not  conr 
Vict  of  murder  In  the  first  degree.  Seconds 
If  the  Jury  believe  that  Wilson  at  the  time  of 
the  killing  was,  by  reason  of  Intoxication,  un- 
able to  form  a  willful,  deliberate,  and  pre- 
meditated design,  tney  should  not  convict  of 
murder  In  the  first  degree.  Third.  That, 
while  Intoxication  does  not  excuse  crime,  if 
It  has  been  shown  that  Wilson  was  intoxi- 
cated to  such  an  extent  as  to  render  him  in- 
capable of  judging  of  the  nature  and  quality 
of  his  act  the  Jury  should  find  a  verdict  of 
murder  in  the  sec(»id  degree.  Fourth.  If  the 
Jury  believes  from  the  evidence  that  Wilson 
at  the  time  of  the  killing  was  Intoxicated  to 
such  an  extent  as  to  render  him  incapable  of 
Judging  of  his  acts,  or  their  legitimate  conse- 
quences, he  should  not  be  convicted  of  mur- 
der in  the  first  degree.  Fifth.  That,  in  order 
to  reduce  the  offense  from  murder  in  the  first 
to  murder  in  the  second  degree,  it  is  not  es- 
sential that  Wilson  should  have  been  intoxi- 
cated at  the  time  of  the  killing  to  such  an  ex- 
tent as  to  have  been  totally  unconscious  of 
bis  acts. 

"The  first  request  I  decline,  except  as  I  have 
charged.  The  second  I  decline,  but  In  place 
of  it  I  charge  the  first  point  in  the  Warner 
Case.  56  N.  J.  Law,  686,  29  Atl.  506,  the  case 
in  the  court  of  enon.  This  is  the  law  laid 
down  by  that  court:  'If  an  intoxicated  per- 
«on  has  the  capacity  to  form  an  intent  to 
take  life,  and  conceives  and  executes  such 
Intent,  it  Is  no  ground  for  reducing  the  degree 


of  his  crime  to  murder  of  the  second  degree 
that  he  was  induced  to  conceive  it  or  to  con- 
ceive It  more  suddenly  by  reason  of  his  in- 
toxication.' The  third,  fourth,  and  fifth  re- 
quests I  decline  to  charge  otherwise  than  as 
I  have  charged." 

E.  A.  Quayle  and  C.  A.  Beed,  for  plahitifC  In 
error.     J.  S.  Salmon,  for  the  Btate. 

TAN  SYCKEL,  J.  The  grounds  relied  upon 
for  the  reversal  of  the  Judgment  in  this  case 
are:  First,  the  refusal  of  the  trial  court  to 
sustain  challenges  to  Jurors;  second,  that  in 
the  foregoing  charge  to  the  Jury  the  court  erred 
in  its  instructions  in  respect  to  the  subject  of 
intoxication  of  the  prisoner  at  the  time  be  com- 
mitted the  homicide. 

The  question  in  relation  to  the  challenge  of 
Jurors  is  presented  as  follows:  Juror  Peter 
Cook,  challenged  to  the  favor,  having  been 
duly  sworn,  testified  as  follows:  "Direct  Ex- 
amination (by  Mr.  Quayle).  Q.  Where  do  you 
live?  A.  Budd's  Lake.  Q.  Have  you  formed 
any  opinion  In  this  case?  A.  I  have.  Q.  What 
is  that  opinion?  A.  Well,  my  opinion  Is,  he 
ought  to  be  hung,  according  to  the  papers, — 
what  I  have  seen  in  the  papers.  Q.  Well,  do 
you  think  that  evidence  could  convince  you  to 
the  contrary,  if  produced  here  on  the'  witness 
stand?  A.  Well,  if  they  have  got  clean  proof 
of  It,  they  might.  Then  I  might  be  convinced. 
Q.  What  do  you  think?  A.  Well,  If  they  have 
got  evidence  enough  to  prove  he  is  not  guilty, 
why,  then,  of  course,  I  will  have  to  go  ac- 
cording to  the  evidence;  but  In  my  own  mind 
I  possess  an  opinion,  according  to  the  papers, 
that  he  ought  to  be  hnng.  Q.  And  you  have 
already  glvMi  expression  to  that,  have  you? 
Would  it  take  more  than  the  ordinary  amount 
of  evidence,  then,  to  convince  you  to  the  con- 
trary? A.  Well,  I  don't  know,  really.  It 
would  have  to  be  quite  strong  evidence  to  con- 
vince me,  any  way.  Q.  Quite  strong?  A. 
Tes.  Q.  Stronger  than  the  ordinary  amount  of 
evidence?  A.  Yes,  sir.  Q.  Have  you  any  prej- 
udice on  account  of  his  color?  A.  Not  at  all. 
Q.  Or  general  appearance?  A.  No  shape  or 
manner.  Q.  That's  all.  Cross-Examination 
(by  the  prosecutw).  Q.  If  the  evidence  on  the 
'part  of  the  state  should  fail  to  prove  the  case 
agahist  him  as  it  has  been  stated  from  which 
your  impression  has  been  formed,  would  yon 
still  feel  as  you  do?  A.  Well,  I  don't  know 
really  how  I  could.  If  the  state  failed  to  prove 
him  guilty,  I  could  not  fetch  out  a  verdict  that 
he  was  guilty.  Q.  Then  you  feel  that  you 
could  consider  the  evidence  that  may  be  pro- 
duced here,  and  weigh  it,  and  upon  that  evi- 
dence decide  whether  he  is  guilty  or  not?  A. 
Yes,  sir.  Q.  And,  If  the  state  falls  to  prove 
the  case  against  him,  you  would  not  then  feel 
that  he  should  be  convicted?  A.  Oh,  no,  no;  I 
could  not  The  Court:  The  challenge  la  over- 
ruled." 

Since  the  time  of  the  case  of  State  v.  Spen- 
cer, it  has  been  the  accepted  law  at  this  state 
that  It  is  not  a  ground  of  principal  challenge 
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to  a  juror  that  he  has  expressed  an  ophilon  on 
the  matter  to  be  tried,  If  It  was  not  done 
through  malice  or  III  will.  In  that  case,  re- 
ported In  21  N.  J.  Law,  196,  Chief  Justice 
Hornblower  said,  "A  declaration  of  opinion,  to 
disqualify  a  Juror,  therefore,  must  be  such  an 
one  as  Implies  malice  or  111  will  against  the 
prisoner,  thereby  showing  that  the  person  chal- 
lenged does  not  stand  Indifferent  between  the 
state  and  him."  This  declaration  was  approv- 
ed, without  any  qualification,  by  our  supreme 
court,  In  an  opinion  delivered  by  Chief  Justice 
Green,  In  State  v.  Fox,  25  N.  J.  Law,  506. 
This  question  was  again  raised  In  Moschell  v. 
State,  53  N.  J.  Law,  498,  22  AU.  50,  and  the 
rule  adopted  In  the  cases  above  cited  was  in- 
flexibly adhered  to.  We  are  of  opinion  that 
the  practice  In  this  respect  which  has  so  long 
prevailed  In  our  courts  Is  well-founded  and 
wise,  and  that  no  departure  from  it  should  be 
sanctioned.  The  juror  challenged  in  this  case 
disclaimed  malice  or  ill  will,  and  there  Is  noth- 
ing in  his  examination  which  rendered  him 
subject  to  a  successful  challenge,  and  it  was 
therefore  properly  overruled. 

The  language  In  the  charge  of  the  court  to 
which  exception  Is  taken  Is:  "It  is  an  essen- 
tial Ingredient,  as  I  have  stated  to  you,  of  the 
crime  of  murder  in  the  first  degree,  that  there 
should  be  an  intent  to  take  life.  Any  intoxi- 
cation may  be  considered  with  reference  to 
the  existence  of  that  intent,  and  Its  wlllfid, 
deliberate,  and  premeditated  character;  and  I 
charge  you  that  If  at  the  time  of  doing  the  act 
the  evidence  shows  you  that  this  defendant 
was  so  intoxicated  that  his  faculties  were  pros- 
trated, and  he  was  rendered  Incapable  of  form- 
ing a  specific  intent  to  take  life,  which  I  have 
stated  Is  an  essential  Ingredient  of  this  crime, 
then,  although  It  is  no  defense  and  no  justifi- 
cation for  crime,  his  offense  may  thereby  be 
mitigated  to  murder  in  the  second  degree." 
There  Is  no  rule  of  the  English  common  law 
more  firmly  settled  than  that  voluntary  Intox- 
ication does  not  excuse  or  palliate  crime. 
Lord  Coke,  Sir  Matthew  Hale,  Sir  William 
Blackstone,  and  Lord  Bacon  unite  In  pro- 
nouncing the  law  of  Enghind  to  be  "that  such 
a  person  shall  have  no  privileges  by  his  volun- 
tarily contracted  madness,  but  shall  have  the 
same  judgment  as  If  he  were  In  his  right' 
senses."  The  cases  of  Rex  v.  Carroll,  7  Car. 
&  P.  145,  and  Rex  v.  Meakln,  Id.  297,  show 
how  rigorously  the  rule  was  adhered  to.  In  the 
former  ease  Justices  Park  and  Llttledale  de- 
clared that.  If  It  were  to  be  considered  law  that 
the  fact  of  a  defendant  being  intoxicated  Is  a 
proper  circumstance  to  be  taken  into  considera- 
tion on  the  question  of  premeditation,  there 
would  be  no  safety  for  human  life.  The  state- 
ment that  voluntary  drunkenness  Is  no  excuse 
or  Justification  for  any  crime  is  too  firmly  estab- 
llshcd  by  a  long  series  of  cases  both  in  England 
and  in  this  country  to  be  now  a  subject  of  con- 
troversy. The  apparent  confusion  upon  the 
subject  which  Is  introduced  by  the  decisions  In 
some  of  our  states  arises  In  a  measure  from  an 
inaccurate  statement  of  the  position  intended 


to  be  assumed  by  the  court.  When  the  Enu- 
llsh  courts  declared  that  voluntary  Intoxlcatl.jn 
was  an  aggrav.atlon  of  the  offense  committed, 
they  did  not  Intend  to  assert  that  a  criminal 
act  committed  by  a  drunken  man  constituted 
a  higher  crime  than  the  same  act  committed 
by  a  sober  man.  It  was  an  expression  used 
to  emphasize  the  rule  that  voluntary  Intoxi- 
cation did  not  excuse.  In  my  examination,  no 
case  has  been  found  sustaining  a  eontrar}' 
view.  The  true  rule,  hi  my  judgment  to  b» 
deduced  from  a  mass  of  authorities  is  thai 
there  is  a  situation  in  which  the  fact  of  drunk- 
enness is  entitled  to  weight,  not  as  an  excuse 
for  crime,  nor  In  extenuation  of  it,  but  as  a 
fact  tending  to  show  that  the  crime  Imputed 
was  not  committed.  When  the  character  and 
extent  of  a  crime  is  made  by  law  to  depend 
upon  the  state  and  condition  of  the  defendant's 
mind  at  the  time,  and  with  reference  to  the 
act  done,  intoxication,  as 'a  circumstance  af- 
fecting such  state  and  condition  of  the  mind. 
Is  a  proper  subject  for  inquiry  and  considera- 
tion by  the  jury.  If,  by  law,  deliberation  and 
premeditation  are  essential  elements  of  the 
crime,  and  by  reason  of  drunkenness  or  any 
other  cause  It  appears  that  the  prisoner's  men- 
tal state  is  such  that  he  Is  Incapable  of  such 
deliberation  and  premedHatlon,  then  the  crime 
has  not  been  committed;  there  is  a  failure  on 
the  part  of  the  state  to  prove  the  crime  into 
which  premeditation  must  enter.  IntoxIcatinn 
Is  a  mere  circumstance  to  be  considered  in  de- 
termining whether  premeditation  was  present 
or  absent.  As  between  the  two  offenses  of 
murder  in  the  second  degree  and  manslaueb- 
ter,  voluntary  intoxication  cannot  be  a  inti- 
mate subject  of  inquiry.  Wliat  constitute* 
murder  In  the  second  d^ree  by  a  sober  man 
is  equally  murder  in  the  second  degree  If  com- 
mitted by  a  drunken  man.  People  v.  Rogers. 
18  N.  Y.  1;  State  v.  Tatro,  50  Vt  483;  State 
V.  Johnson,  40  Conn.  136;  State  v.  Mowry 
(Kan.  Sup.)  10  Cr.  Law  Mag.  23  (s.  c,  15  Pat 
282),  and  the  numerous  cases  cited  in  the  notes 
to  that  case.  In  the  Warner  Case,  whicb  was 
affirmed  In  this  court,  the  trial  judge  charged 
the  Jury  that  if  the  defendant's  mind,  by  rea- 
son of  Intoxication,  was  in  such  a  condition 
that  he  could  not  conceive  the  purpose  of 
taking  life,  he  was  guilty  only  of  murder  in 
the  second  degree.  Warner  v.  State.  3*>  X.  J. 
Law,  68G,  29  AU.  505.  In  State  v.  Martin  the 
defendant  was  charged  with  bomitide.  and 
tried  in  the  Essex  oyer  and  terminer  in  l.SSl- 
Mr.  Justice  Depue  charged  the  jury  as  fol- 
lows upon  this  subject:  "If  the  evidence  is 
sufficient  to  satisfy  the  jury  that  the  Intoxica- 
tion of  the  accused  at  the  time  of  the  homi- 
cide was  so  great  as  to  prostrate  his  tacolties. 
and  render  hhn  incapable  of  forming  the  spe- 
cific Intent  to  kill  which  Ib  the  essential  in- 
gredient of  murder  of  the  first  degree,  the 
prisoner  will  not  be  entitled  to  acquittal,  1>iit 
his  offense  will  be  murder  in  the  second  de- 
gree. You  should  carefully  discriminate  be- 
tween that  excitable  condition  of  the  miihl  pro- 
duced by  drink,  which  is  not  incapal>le  of 
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forming  an  Intent,  but  determines  to  act  on  a 
slight  provocation,  and  such  prostration  of  the 
faculties  by  Intoxication  as  puts  the  accused  la 
such  a  state  that  he  Is  Incapable  of  forming 
an  Intention  from  which  he  shall  act."  4  N. 
J.  Law  J.  p.  339.  This  case  was  taken  by 
writ  of  error  to  the  supreme  court,  and  the 
judgment  there  affirmed  In  November,  1883. 
As  observed  by  the  learned  Judge  In  the  Mar- 
tin Case,  this  rule  should  be  applied  with  cau- 
tion, that  no  undue  or  dangerous  immunity  or 
license  be  given  to  crime  by  persons  wliose 
passions  are  Inflamed  by  drink.  So  long  as 
the  mind  of  the  criminal  is  capable  of  con- 
ceiving the  purpose  to  kill,  he  must  be  held  to 
the  responsibility  of  one  who  is  sober,  and  that 
is  the  language  of  the  cases  upon  this  subject. 
In  Marshall  v.  State,  59  Ga.  154,  Mr.  Justice 
Bleckley  said,  "To  be  too  drunk  to  form  the  in- 
tent to  kill,  the  slayer  must  be  too  drunk  to 
form  the  Intent  to  shoot."  This  utterance  was 
oited  with  approval  In  Ilanvey  v.  State,  68  Ga. 
014.  If  the  faculties  of  the  accused  are  not 
so  far  prostrated  by  Intoxication  as  to  render 
blm  incapable  of  forming  an  Intention  to  kill, 
the  Jury  would  have  no  right  to  find  that  by 
reason  of  the  intoxication  the  intention  to  kill 
was  not  present.  In  the  case  submitted  the 
trial  Judge  charged  the  Jury  in  the  language 
of  the  court  in  the  Martin  Case,  and  in  that 
respect  there  was  no  error.  The  Judgment 
below  should  be  atilrmed. 


CREVIER  V.  BEBEUDICK  et  al. 

(Supreme  Court  of  New  Jersey.    June  8,  1897.) 

NOTB  OF  Hakkied  Womas — Validitt. 

A  mortgage  on  the  lands  of  the  husband  is 
held  against  huatiand  and  wife,  and  they  unite  in 
a  note  that  pays  off  such  incumbrauce.  HclJ, 
that  such  a  contiact  was  within  the  capacity  of 
a  feme  covert,  as  it  was  a  benofit  to  her  dower 
right,  and  that  it  was  not  affected  by  the  fnct 
that  her  husband  acted  as  her  agent,  and  that 
she  signed  the  note,  and  gave  it  to  him  without 
further  knowledge  or  inquiry. 
(Syllabus  by  tho  Court.) 

Action  by  Anton  Boberdick  and  others 
aga-lnst  Alice  Crevler.  Verdict  for  plalntUCs. 
Order  to  show  cause  why  a  new  trial  should 
be  granted.    Discharged. 

Argued  February  term,  1897.  before  VAN 
SYCKEL,  LIPPINCOTT,  and  GARRISON,  JJ. 

J.  F.  Mhitum,  for  the  rule.  Babbitt  &  I.aw- 
rence,  opposed. 

GARRISON,  J.  This  is  an  action  on  a 
promissory  note  made  by  the  defendant  to  the 
plaintifTs.  The  defense  pleaded  that  the  de- 
fendant's contract  with  the  plaintiffs  was  that 
of  stirety  for  her  husband,  the  Joint  maker. 
Coverture  was  not  pleaded,  but  was  assumed 
as  the  basis  of  this  defense.  The  plaintiffs 
rested  their  case  upon  proof  of  the  direct 
written  promise  to  pay.  At  the  close  of  the 
testimony  for  the  defeud.ant  and  Its  relmttal, 
the  transaction  presented  was,  In  its  undis- 


puted form,  deemed  by  the  trial  court  to  af- 
ford no  ground  of  defense.  For  this  ruling,  a 
new  trial  is  now  sought. 

The  transaction  was  this:  Oevler  and  his 
wife  (who  is  now  bis  widow)  had  made  a 
mortgage  to  the  plaintiffs  to  secure  $24,000 
upon  lands  of  Crevler.  This  mortgage  was 
discharged  and  canceled  upon  the  delivery  by 
Crevler  to  the  plalntllfs  of  a  second  mortgage 
made  by  Mr.  and  Mrs.  Crevler  on  other  prop- 
erty for  $7,000,  a  check  drawn  by  Mrs.  Cre- 
vler alone  for  $12,0(X),  and  the  note  In  suit  for 
$5,000,  made  by  the  defendant  and  her  hus- 
band. The  effect  was  to  extinguish  the  plain- 
tiffs' mortgage,  and  that,  in  turn,  freed  the 
defendant's  inchoate  right  of  dower,  and 
hence  was  a  benefit  to  her.  Perkins  t.  Elli- 
ott, 23  N.  J.  Eq.  626. 

The  defendant  does  not  deny  that  this  was 
the  purpose  for  which  the  note  was  given  by 
her  husband  to  the  plaintiffs,  and,  of  course, 
cannot  deny  the  legal  result  above  stated. 
The  defense  lies  wholly  In  the  circumstance, 
stated  by  the  defendant,  that  when  her  hus- 
band came  to  her  with  the  note  In  question, 
saying,  "I  would  like  you  to  sign  that,"  she 
did  so,  without  getting  "any  part  of  the  five 
thousand  dollars  represented  by  the  note," 
about  which  she  "asked  nothing  and  knew 
nothing  else." 

The  assumption  that  this  constitutes  any  de- 
fense Ignores,  as  it  seems  to  me,  the  doctrine 
established  by  the  case  Just  cited,  while  it 
certainly  does  not  tend.  In  the  remotest  de- 
gree, to  sustain  the  defendant's  plea,  viz.  that 
she  made  a  contract  of  suretyship,  from  which 
her  estate  received  no  benefit  If  any  effect 
could  be  given  to  the  Isolated  fact  of  which 
the  defense  consists.  It  would  be  that  she  had 
made  no  contract  at  all.  This,  however,  would 
wipe  out  the  law  of  agency.  The  case  shows 
beyond  any  question  that  the  husband  of  the 
defendant  was  attending  to  the  business  out 
of  which  this  transaction  grew,  and  that  while 
she  was  not  personally  participating  In  the  de- 
tails, she  signed  all  necessary  papers.  Includ- 
ing a  check  for  $12,000  and  this  note.  The 
defendant  docs  not  repudiate  her  husband's 
agency,  or  put  in  question  the  right  of  the 
plaintiffs  to  deal  with  him  as  such,  but  sim- 
ply claims  that  the  written  contract  that  she 
Intrusted  to  her  agent  was  beyond  her  capac- 
ity, because  she  chose  to  make  no  inquiry  of 
him,  or  otherwise  to  obtain  independent 
Ivuowledge  upon  which  to  base  her  conduct. 
This  does  not  vary  the  rule  laid  down  by  the 
case  cited.  A  wife  has  a  perfect  right  to  act 
through  her  husband's  agency,  and  to  rely 
upon  him,  if  she  will;  and,  as  no  one  can  pre- 
vent her  from  so  doing,  neither  can  any  one 
I  be  injm-ed  by  the  mere  fact  that  she  has 
chOi-en  so  to  do.  1  take  it  that,  where  neither 
fraud,  Iniiwsltion,  nor  negligence  exists,  an 
obligation  of  a  married  woman  beneficial  to 
her  separate  estate  cannot  be  repudiated  by 
her  solely  because  she  had  entered  into  it  upon 
the  advice  and  through  the  agency  of  her  hus- 
band; and  that  Is  all  that  is  here  claimed. 
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In  my  opinion,  the  case  shows  a  contract 
within  the  defendant's  capacity  to  make,  and 
that  she  did  make  It;  and,  further,  that  her 
reasons  for  making  It,  and  her  relations  to  the 
agency  she  selected  In  making  It,  are  possessed 
of  no  legal  signlQcance. 

The  rule  to  show  cause  shoold  be  discharged. 


CHATTERTON  et  al.  t.  MASON  et  •!. 

(Court  of  Appeals  of  Maryland.    Jime  23,  1897.) 

fracdu1.bnt  c0svetance8  —  cossideratiox  — 
Proof  op  Debts — Rigbts  op  Orantee — Pkb- 
soNAL  DucHZE  —  Judgments—  Proof  —  Eqhiti 
Practice. 

1.  In  consideration  of  a  large  sum  of  money 
paid  in  cash,  a  son  sold  his  father  all  bis  prop- 
erty. A  deed  and  bill  of  sale  were  executed  and 
filed  early  the  next  day,  after  a  large  part  of  the 
property,  consUtiug  of  a  stuck  of  goods,  had  beeu 
attached.  The  father  knew  of  the  attachment, 
and  that  the  son  had  many  other  debts  that 
would  soon  mature.  After  the  sale,  a  corpora- 
tion was  organized,  of  which  the  father  was  presi- 
dent, and  the  son  general  manager.  It  was 
prored  that  the  corporation  used  a  part  of  the 
goods  purchased  by  the  father,  who  refused  to 
say  what  became  of  the  goods  he  purchased. 
EelJ.,  the  sale  was  fraudulent  and  void  as  against 
the  son's  creditors. 

2.  Code,  art.  16,  §  223,  requiring  evidence  to 
remain  in  court  10  days,  subject  to  exceptions, 
before  the  hearing  of  the  cause,  does  not  apply 
where,  after  hearing  and  argument,  a  case  is 
remanded,  for  formal  proof  of  plaintiff's  claims, 
to  the  examiner  before  whom  the  parties  appear- 
ed, and  defendants  did  not  desire  to  take  further 
evidence;  and  hence  a  decree  may  be  entered  on 
the  report  of  the  examiner  made  the  day  after 
the  remanding  of  the  case  and  the  making  of  such 
proof. 

3.  The  recovery  of  a  Judgment  fa  proved  by  • 
certified  copy  thereof. 

4.  Debts  against  a  firm  are  proved  to  be  in  ex- 
istence when  deeds  are  made,  where  it  is  shown 
that  the  firm  sold  out  its  entire  business  the  same 
day  the  deeds  were  executed. 

5.  Where  a  bill  to  set  aside  a  transfer  as  in 
fraud  of  creditors  not  only  contains  no  special 
prayer  for  a  persona'  decree  against  the  trans- 
feree for  the  value  of  the  goods,  he  having  dis- 
posed of  same,  but  contains  no  allegations  that 
could  have  informed  ihe  transferee  that  any  such 
claim  would  be  made,  it  was  error  to  render  such 
a  decree. 

6.  A  grantee  should  be  credited  for  the  pay- 
moit  of  the  claim  of  one  of  the  grantor's  credit- 
ors, who  liad  rightfully  attached  the  property, 
prior  to  the  sale  thereof,  on  a  suit  by  die  gran- 
tor's other  creditors  entitled  to  recover  of  such 
grantee  for  fraudulent  acquisition  of  the  property. 

7.  In  a  suit  by  a  grantor's  creditors  entitled  to 
recover  of  a  grantee  the  value  of  property  fraud- 
ulently _  conveyed,  such  grantee,  who  has  paid 
the  claims  of  any  of  the  grantor's  creditors, 
should  be  credited  with  the  pro  rata  share  to 
which  such  creditors  would  be  entitled  if  the  value 
of  the  conveyed  property  had  been  distributed 
ratably  among  all  the  creditors. 

8.  A  grantee  accounting  with  his  grantor's  cred- 
itors for  property  fraudulently  conveyed  is  not  en- 
titled to  credit  for  money  paid  the  grantor  for 
counsel  fees,  nor  tor  money  paid  for  the  grantor's 
living  expenses. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bin  by  William  BL  Castle  and  others  agahist 
John  H.  Chatterton  and  Robert  M.  Chatterton. 
During  the  progress  of  the  suit,  additional  par- 
ties appeared,  and  John  T.  Mason  and  John 


Hlnkley  were  appointed  tecelren.  From  a  de- 
cree In  favor  of  plaintiffs,  defendants  appeal. 
Reversed  in  part. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, PAGE,  ROBERTS,  and  BOYD,  JJ. 

Julian  J.  Alexander  and  D.  Meredith  Reese, 
for  appellants.  John  Hlnkley,  Jolin  T.  Mason, 
A.  Bernard  Chancellor,  Joseph  C.  France, 
Charles  W.  Field,  Charles  A.  Hayden,  and  Al- 
ex. Hardcastle,  for  appellees. 

BOYD,  J.  The  bill  was  originally  filed  in 
this  case  by  William  H.  Castle,  C.  O.  Baxter 
&  Co.,  and  Glanton  &  Cotton  against  John  H. 
Chatterton  and  Robert  M.  Chatterton.  It  al- 
leges that  the  firm  of  Newkirk  &  Rotb,  on  tlie 
10th  day  of  January,  1894,  Issued  an  attach- 
ment against  John  H.  Chatterton,  which  was 
levied  on  certain  goods  ana  chattels;  that 
John  H.  Chatterton,  by  deed  of  January  U, 
1891,  conveyed  to  bis  father,  Robert  M.  Ckit- 
terton,  for  the  alleged  consideration  of  fl.OOO, 
two  lota  of  ground  In  Baltimore  city,  and  trans- 
ferred to  him  by  a  bill  of  sale  certain  gixxlj 
and  chattels,  for  an  aUeged  consideration  of 
^,000;  that  on  the  8th  day  of  May,  189i,  the 
plaintiffs  issued  executions  on  Judgments  ob- 
tained by  them,  respectively,  on  the  25th  day 
of  April,  1891;  that  said  WilUam  H.  Castle 
had  filed,  or  was  about  to  file,  a  motion  to 
quash  the  attachment;  tliat,  by  reason  of  said 
Judgments  and  executions,  they  had  ac-quired 
liens  on  all  the  property  mentioned  In  the  deed 
and  bill  of  sale,  subject  to  the  decision  of  said 
motion  to  quash,  and  to  the  resnlt  of  this  bilL 
They  then  charge  that  the  deed  and  bill  of 
sale  were  made  by  John  H.  Chatterton,  and 
received  by  Robert  M.  Cliatterton,  "for  the 
purpose  of  hindering,  delaying,  and  defraoding 
the  plaintiffs  and  others  who  are  creditors  of 
the  said  John  H.  Chatterton,  and  who  were 
80  at  the  time  of  the  making  of  said  deed." 
and  requhre  the  defendants  "to  answer  fniiy 
and  particularly  and  discover  and  show  upcB 
what  considerations  the  said  deeds  were  made, 
and  for  what  reasons,  purposes,  tmsts,  confi- 
dences, and  whether  there  was  any  agreement 
or  understanding  between  the  said  defendants 
in  regard  to  the  payment  of  said  creditors  or 
in  regard  to  the  reconveyance  of  said  property 
to  said  John  H.  Chatterton,"  etc.  The  prayers 
are  that  "(a)  defendants  may  answer  this  bill: 

(b)  that  they  may  discover  and  show  the  mat- 
ters and  things  hereinbefore  reqnired  of  them: 

(c)  that  said  two  deeds  may  be  declared  void 
as  against  the  plaintiffs  and  other  creditors  of 
said  Jolm  H.  Chatterton  who  may  come  into 
the  case;  (d)  and  that  the  plaintiffs  may  Iiave 
such  other  and  furtlter  relief  as  the  case  may 
require."  With  the  bill  were  filed  certifio'l 
copies  of  the  deed  and  bill  of  sale,  and  abort 
copies  of  the  three  Judgments.  The  defend- 
ants filed  separate  answers,  but  they  are  prac- 
tically the  same.  They  admit  the  executi.>D 
of  the  deed  and  bill  of  sale,  but  deny  that  ther 
were  executed  to  hinder,  delay,  and  defraui 
the  creditors  of  John  H.  Chatterton,  and  alleg* 
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that  they  were  bona  fide  and  for  tbe  consiuera- 
tlouii  immed  In  them.    They  say  tbey  were  not 
made  npon  any  truats  or  confidences,  and  tbat 
there  is  no  agreement  or  understanding  be- 
tween tliem  in  regard  to  the  payment  of  the 
creditors  or  the  reconveyance  of  said  property 
to  Jolm  H.  Chatterton.    Tbey  neither  admit 
nor  deny  tbat  the  Judgments  were  obtained 
and  executions  Issued  as  alleged,  but  call  for 
full  proof  of  the  same,  and  deuy  that  any  lien 
had  been  acquired  by  them  on  said  property. 
On  April  30,  1895,  four  other  creditors  obtain- 
ed permission   to  be  made  parties.     Two  of 
them  filed  short  copies  of  Judgments;   another 
filed  a  copy  of  a  note;   and  the  other,  copies 
of  three  notes.    The  plaintiffs  commenced  to 
take  testimony  by  calling  John  H.  Chatterton, 
and  afterwards  called  Robert  M.  Chatterton. 
On  September  26,  1896,  the  examiner,  at  the 
request  of  the  solicitors  of  the  respective  par- 
ties, closed  tbe  depositions,  and  returned  them 
to  tbe  court,  only  the  two  Cbattertons  having 
been  examined.     In  October  of  tbat  year  14 
other  parties  filed  a  petition,  alleging  that  they 
were  creditors,  and  asking  to  be  made  par- 
ties, which  was  done,  and  several  others  were 
admitted  as  i>artle8  on  other  orders.     The  case 
was  finally  set  down  for  hearing,  and,  after 
argument,  the  court  passed  an  order  remand- 
ing the  cause  to  tbe  examiner,  "to  tbe  end  tbat 
the  rcs];>ective  parties  complainant  in  the  said 
cause  shall  offer  tiefore  him  lawful  proof  of 
their  resjpective  claims  against  the  firm  of  John 
H.  Chatterton  &  Co.,  and  for  no  other  pur- 
pose."    The  next  day  tbe  examiner  returned 
the  testimony,  which  consisted  of  certified  cop- 
ies of  the  Judgments  of  such  creditors  as  had 
Judgments,    including    those    of    the    original 
plaintiffs,  tbe  promissory  notes  and  open  ac- 
counts of  others  who  had  been  made  parties, 
aud  tbe  deposition  of  one  witness  who  testified 
that  he  believed  that  all  the  notes  filed  were 
sijijned  by  J.  H.  Cliatterton,  with  the  exception 
of  one;   that  all  the  claims  had  been  admitted 
by    J.    H.    Chatterton    to    be    proper    claims 
agrainst  the  firm  of  J.  H.  Chatterton  &  Co.     J. 
H.  Chatterton  traded  in  that  name,  but  had  no 
partner.     Tbe  same  day  the  court  passed  a 
final  decree,  declaring  the  deed  and  bill  of  sale 
fraudulent  and  void  as  against  tbe  creditors  of 
John   H.  Chatterton,  who  were  such  on  tbe 
lltb  day  of  January,  1894,  and  appointing  re- 
ceivers to  take  charge  of  the  real  and  lease- 
hold   estate,  and  to  collect  from   Robert  M. 
Cbatterton  the  sum  of  $9,490,  bt^ing  tbe  sum  of 
^S,000,  tbe  value  of  tbe  chattels  as  found  by 
tlie  court,  with  interest  from  January  11,  1894. 
The  decree  recited  tbat  It  appeared  that  per- 
Bonal  property  of  the  value  of  $8,000  bad  been 
delivered  to  Robert  M.  Chatterton,  and  by  him 
dlHi>osed  of,  and  directed  him  to  pay  tbe  said 
sum  of  $9,490  to  the  receivers. 

Assuming  tbat  there  was  sufficient  evidence 
to  show  that  the  several  debts  due  tbe  plaln- 
tiffs  bad  been  contracted  prior  to  tbe  making 
it  the  deed  and  bill  of  sale,  the  facts  Justified 
he  court  below  in  setting  them  aside.  Tbe 
jorui  fides  of  the  transfer  of  property  la  as 
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much  a  subject  of  Inquiry  In  a  case  of  tliia 
character  as  the  consideration.  If  it  be  estab- 
lished that  tbe  deed  was  made  by  the  grantor, 
and  accepted  by  the  grantee,  with  intent  to 
hinder,  delay,  and  defraud  tlie  creditors  of 
the  former,  it  matters  not  tliat  I'uU  cousiiie  u- 
tion  has  been  paid.  A  consideration  may  for 
tlie  time  being  hide  a  fraud,  but  it  will  not 
protect  the  participants  in  a  fraudulent  trans- 
action when  once  discovered.  The  difilculty 
oftentimes  is  to  determine  tbe  intent  witti 
which  an  act  is  done,  but,  in  reaching  a  con- 
clusion as  to  that,  courts  must  be  governed 
by  all  the  facts  and  surrounding  circum- 
stances. When  a  result  is  reached  which  an 
ordinarily  intelligent  person  must  have  fore- 
seen, he  will  generally  be  presumed  to  have 
intended  that  such  result  would  follow  bis  act. 
In  this  case  tbe  purchase  of  the  property  of 
John  H.  Chatterton,  by  his  father,  Rob.rt  M. 
Chatterton,  and  the  payment  of  the  purcliase 
money,  must,  under  tbe  circumstances,  neces- 
sarily have  resulted  in  interfering  with  the 
creditors  of  the  former  in  seeming  their  claiuLs, 
or  such  port  thereof  as  his  property  wou'.d 
meet.  No  surer  means  could  have  been  adopt- 
ed than  by  converting  tangible  property,  that 
could  be  reached  by  process  of  law,  into  ca-sb, 
tliat  could  be  stored  away  in  boxes  of  safe- 
deposit  companies,  rented  in  fictitious  names, 
as  was  done  In  this  case,  or  otherwise  con- 
cealed. The  fact  was  that  John  H.  Cluiiterton 
owed  over  $40,000,  and  had,  according  to  tbe 
valuation  fixed  by  his  father  and  himself, 
$9,000  worth  of  property.  That  he  was  seek- 
ing to  place  his  property  beyond  the  reach  of 
bis  creditors  is  too  clear  for  controver.sy.  He 
cannot  excuse  himself  by  alleging  tbat  tbe 
claims  on  wttich  the  attachments  were  issued 
were  not  due.  If  that  was  true,  and  if  they 
bad  no  right  to  attach  by  reason  of  some 
fraudulent  act  of  his,  tbe  attachments  could 
have  been  defeated.  If  his  object  was  to  pro- 
tect ills  creditors,  be  could  liave  made  an  as- 
signment for  their  benefit.  But  he  uot  only 
did  not  do  tliat,  but,  according  to  iiis  state- 
ment, be  used  a  considerable  part  of  the  money 
he  received  from  his  father  in  settling  the  at- 
tachments, although  he  claims  they  were  il- 
legally issued.  By  converting  bis  property  inlt> 
cash,  he  was  enattled  to  pay  only  such  credi- 
tors %s  he  chose  to  pay;  and,  if  we  look  at  tbe 
petition  of  tbe  defendants  filed  after  tho  de- 
cree, he  seems  to  have  chosen  to  iMiy  only  such 
as  had  attached  the  property,  or  were  endeav- 
oring to  throw  him  into  insolvency.  Tbe  fa- 
ther, however,  denied  that  he  knew  tbe  amount 
of  the  Indebtedness  of  bis  son,  or  that  he  was 
a  party  to  any  fraud.  An  attachment  bad 
been  Issued  against  the  son,  and  levied  on  the 
stock  of  goods,  or  a  part  of  It,  and  the  father 
was  present  when  tbe  levy  was  made.  He 
said  he  was  in  the  habit  of  going  to  his  son's 
place  very  often,  "perhaps  once  or  twice  or 
three  times  a  week,  when  I  happened  to  be 
in  town."  In  answer  to  the  question,  "At 
whose  instance  did  you  make  this  alleged  pur- 
chase?" be  said,  "I  can't  say  thai  it  was  mauu 


Digitized  by  VjOOQIC 


962 


37  ATLANTIC   REPORTER. 


(Md. 


at  any  one's  Instance.  It  was  a  natural  re- 
sult of  the  circumstances."  Tbe  attachment 
issued  before  his  purchase  was  for  over  $2,000, 
and  he  was  apparently  indifCerent  as  to  the 
result  of  It.  It  was  issued  Januar>-  10,  1894, 
and  the  deed  and  bill  of  sale  were  executed 
the  next  day,  and  filed  for  record  at  9:40  a.  m. 
of  that  day.  Was  such  haste  to  be  expected 
of  a  father  dealing  with  a  son  if  he  was  not 
seeking  to  record  these  Instruments  before 
other  ci-edltors  proceeded?  When  we  see  how 
far  he  trusted  his  son  to  protect  the  property 
for  which  he  had  paid  the  $9,000,  we  can 
reach  no  other  conclusion  as  to  the.  cause  of 
the  haste  in  recording  the  instruments  than 
that  he  was  anticipating  proceedings  by  other 
creditors.  His  own  testimony  shows  he  Icnew 
that  other  claims  against  his  son  would  soon 
mature.  He  said  a  calendar  was  kept  on  the 
desk  with  the  payments  of  each  day  marked 
on  it,  and  he  looked  over  it,  and  found  that 
every  payment  had  been  marked  out  or  paid 
up  to  that  date.  He  was  asked,  "Tou  say 
that  you  looked  at  the  calendar.  Did  you  ex- 
amine it  for  the  payments  noted  there  for  the 
balance  of  the  current  month?"  To  which  he 
replied,  "Yes."  He  was  then  asked,  "What 
(iid  you  see?"  He  replied,  "I  saw  that  there 
was  payment  to  be  made  for  the  balance  of 
the  month."  And  In  answer  to  the  question, 
"Did  yon  make  any  provision  for  the  payment 
of  these  maturing  claims  in  the  deal  which 
you  had  with  your  son?"  he  replied,  "No  fur- 
ther than  that  the  money  be  had  would  meet 
them,— the  amount  of  money  I  paid  him." 
He  also  said  that  be  did  not  remember  that 
be  had  made  any  inqniiy  of  his  son  as  to  hla 
Indebtedness  before  be  made  the  purchase. 
The  subsequent  conduct  of  both  defendants 
throws  considerable  light  on  the  transaction. 
In  June,  1894,  the  Chatterton  Manufacturing 
C!ompany  was  incorporated,  with  an  author- 
ized capital  of  $20,000.  Robert  M.  Chatterton 
was  made  president,  John  H.  Chatterton  sec- 
retary and  general  manager,  and  his  brother 
treasurer.  Only  $9,300  of  the  capital  was  paid, 
which  was  done  with  cash  and  stock,  accord- 
ing to  the  evidence  of  John  H.  Chatterton  on 
CTOSE-examlnatlon,  although  he  had  previously 
sworn  it  was  paid  for  in  money.  He  was 
asked  the  question,  "Was  not  $9,000  paid  in 
the  same  Stock  of  goods  that  you  have  turned 
over  to  your  father,  and  the  remaining  $.300 
In  cash?"  To  which  he  replied,  "Won't  an- 
swer that  question."  He  had,  however,  ad- 
mitted that  the  company  did  use  a  good  many 
of  the  goods  that  he  had  when  he  made  the 
deeds  to  his  father.  Robert  M.  Chatterton 
was  asked  what  became  of  the  stock  of  goods 
purchased  from  bis  son,  and  he  declined  to 
answer.  He  was  also  asked  how  much  of  that 
stock  of  goods  was  transferred  to  the  Chatter- 
ton Manufacturing  Company,  but  he  dei-lined 
to  answer  that  and  also  the  question  as  to 
how  he  paid  for  his  stock  in  that  company. 
We  thus  find  that  at  least  a  part,  and  we 
might  well  conclude  from  tbe  refusal  of  these 
parties  to  answer  that  the  greater  part,  of 


the  goods  and  chattels  purchased  by  tbe  fa- 
ther. In  the  com'se  of  a  few  months,  returned  to 
the  control  of  the  son,  as  manager  of  the  eor- 
poration,  and  find  the  father,  when  accused 
of  participating  in  the  fraud,  refusing  to  an- 
swer such  questions  as  those  stated  above. 
An  innocent  man  resting  under  such  charges 
would  be  glad  to  have  the  opportunity  of  ex- 
plaining fully  all  his  connection  with  the  trans- 
action. The  results  In  this  case  show  how 
easy  it  would  be  for  a  debtor  to  pay  as  many 
or  as  few  of  his  creditors  as  be  chooses  to  pay, 
if  such  transactions  are  to  be  upheld,  e^>e- 
clally  when  such  relationship  as  father  and 
son  exists.  Robert  M.  Chatterton  certainly 
knew  he  was  putting  It  In  the  power  of  his 
son  to  do  Just  what  be  did  do,— take  tbe  money 
under  bis  own  control,  and  do  with  It  as  he 
pleased.  Taking  all  the  facts  and  surround- 
ing circumstances  Into  consideration,  we  think 
the  court  below  was  right  In  determining  that 
the  transaction  was  fraudulent  and  void  as 
against  the  credltoi-s  of  John  H.  Chatterton, 
who  were  such  on  the  11th  day  of  Januarr. 
1894. 

But  It  1b  contended  that  there  was  no  legal 
evidence  of  the  plaintiffs'  claims  hi  the  cai^e 
when  the  decree  was  passed,  because  the  tes- 
timony taken  on  February  20,  1897,  did  not 
He  la  court  subject  to  exception  for  10  days, 
as  required  by  equity  rule  43  (now  section 
223,  ai-t.  16,  Code  Pub.  Oen.  Laws).  It  wav 
within  tbe  discretion  of  the  court  to  potnit 
the  plalntUFs  to  ofTer  lawful  proof  of  their 
claims,  and  from  the  exercise  of  that  discre- 
tion there  could  be  no  appeal;  and  we  think 
tlie  court  had  the  right  to  limit  the  taking  of 
the  testimony  to  that  particular  purpose.  Tbe 
order  of  the  court  stated:  "And,  upon  the 
filing  with  said  examiner  of  such  formal  proofs 
of  said  parties  complainant  as  aforesaid,  be 
(the  said  examiner)  is  hereby  directed  to  re- 
turn forthwith  the  papers  and  testlmooy  of 
the  said  cause,  with  the  claims  proven  as 
aforesaid  to  this  court,  for  the  passage  of  a 
final  decree  in  the  premises."  No  further 
hearing  of  the  case  was  Intended,  and  there- 
fore the  equity  rule  above  referred  to,  re- 
quiring evidence  to  remain  in  court  10  dayR. 
subject  to  exceptions,  before  the  cause  shall 
be  taken  up  for  hearing,  did  not  apply.  Tbe 
solicitors  for  the  respective  parties  were  be- 
fore the  examiner.  In  fact,  the  testlmony 
was  taken  In  the  office  of  one  of  those  for  the 
defendants.  They  knew  what  the  order  of 
the  court  was,  or  must  be  presumed  to  have 
known  It,  as  the  testimony  was  taken  andt-r 
it;  and,  if  they  desired  to  rebnt  tbe  evident^ 
offered  by  the  plaintiffs,  they  should  have  at 
once  made  .application  to  the  court  for  lear.- 
to  take  such  testimony,  and  they  could  haTc- 
excepted  at  once  to  that  taken  by  the  t^ais- 
tlffs.  But  they  did  not  do  either,  although  th<* 
return  of  the  examiner  shows  that  he  ckMnl 
the  depositions  at  the  request  of  the  sollcitun 
of  tbe  respective  iiartles.  The  decree  wis 
passed  the  same  day.  and  toxu  days  altrr 
Robert  M.  Chatterton  fited  a  petition  to  strUc 
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out  and  annul  the  decree,  and  to  qimsh  an  ex- 
ecution that  had  been  In  the  meantime  Issued 
against  him.  The  petition  relied  entirely  upon 
equity  rule  43,  and  does  not  state  or  suggest 
that  he  desired  to  take  further  testimony,  or 
fxeept  to  that  taken.  On  the  8th  day  of 
.March,  the  two  defendants  filed  another  peti- 
tion, Ui  which  they  set  out  what  was  done 
with  the  $9,000,  and  ask  that  Bobert  M.  Chat- 
terton  be  allowed  for  payments  made  to  cred- 
itors of  John  H.  Ghatterton  with  said  money, 
but  do  not  then  ask  leave  to  take  testimony  in 
rebuttal  of  that  taken  by  the  plaintiffs.  So, 
although  we  think  It  would  be  the  duty  of  a 
court  which  remanded  a  cause  for  further  tes- 
timony to  be  taken  in  the  interest  of  one  side 
to  allow  the  other  side  to  rebut  or  explain  It, 
if  proper  application  be  made,  yet,  if  that  be 
not  done,  such  party  has  no  reason  to  com- 
plaln.  We  think  the  copies  of  the  judgments 
of  the  original  plaintiffs  certifled  by  the  clwk 
under  the  seal  of  the  court  were  sufficient  to 
prove  the  recovery  of  such  Judgments,  and 
there  were  no  exceptions  filed  to  them.  It  is 
not  necessary  to  refer  to  the  claims  of  the 
plaintiffs  who  were  admitted  after  the  bill  was 
Hied,  as  the  decree  does  not  necessnrily  es- 
tablish their  validity,  and  it  would  be  neces- 
sary that  the  claims  of  one  or  more  of  the 
original  plaintiffs  be  established  to  entitle 
them  to  a  decree. 

We  had  some  question  as  to  wheth^  It  was 
Buffldently  shown  that  the  debts  on  which 
these  Judgments  were  mdered  existed  at  the 
time  the  deeds  were  made,  but  we  think  John 
H.  Chatterton's  testimony  sufficiently  estab- 
lishes that  fact  He  testified  that  he  sold  out 
the  business  he  was  engaged  in  as  J.  H.  Ghat- 
terton &  Co.  to  his  father  on  January  12,  1894, 
(be  date  of  the  deeds,  and  he  spoke  of  the 
amount  he  owed  at  that  time.  These  claims 
were  against  J.  H.  Ghatterton  &  Co.,  and 
must  have  been  contracted  before  he  sold  out 
tbe  business.  While  it  might  have  been  made 
clearer  by  proof  of  the  exact  dates  the  debts 
w-ere  contracted,  we  are  satisfied  from  the 
evidence  that  tbey  existed  before  the  deeds 
were  made. 

So  much  ot  the  decree,  then,  as  declared  the 
deed  and  bill  of  sale  void,  we  think,  was 
properly  passed.  But  we  are  of  opinion  that 
there  was  error  in  that  part  wWch  decreed 
(>ayinent  by  Robert  M.  Ghatterton  of  the  sum 
irf  $9,400.  We  have  quoted  above  the  pray- 
?-rs  ot  the  bill,  and  It  is  manifest  that  the 
[Mtyment  of  this  sum  could  not  have  been  de- 
Teed  under  the  special  prayers.  The  gen- 
.'ral  rale  Is  that  the  relief  to  be  given  under  a 
grayer  for  general  relief  must  be  agreeable  to 
:he  case  made  by  the  bHl,  and  not  differing 
'rom  It  or  Inconsistent  with  it,  and  must  be 
varranted  by  the  allegations  of  the  blU.  Tbe 
luthorlties  in  this  state  will  be  found  col- 
ected  In  the  recent  work  of  Miller  on  Equity 
r>rocedure  (sections  100  and  101),  and  need  not 
te  repeated  here.  The  bill  alleges  that  tbe 
tlaintUfs  bad  acquh-ed  li^is  on  the  property 
onveyed  by  the  deeds,  subject  to  the  ded- 


elons  of  the  motion  to  quash  the  attachment, 
and  asks  to  have  the  deed  and  bill  of  sale 
set  aside  as  fraudulent  and  void  against  the 
creditors  of  John  H.  Ghatterton.  It  Is  no- 
where Intimated  that  a  personal  decree  would 
be  asked  against  Robert  M.  Ghatterton  for  the 
purchase  money  paid  by  him  tor  the  goods 
and  chattels,  with  Interest  thereon,  and  there 
were  no  allegations  In  the  bill  that  could  have 
Informed  or  given  him  notice  that  any  such 
claim  would  be  made.  The  bill  allies  that, 
under  the  attachment  issued  the  day  before 
the  deed  and  bill  of  sale  were  executed,  goods 
valued  at  f4,495.95  had  been  levied  on.  They 
were  a  part  of  the  goods  purchased  b^  Robert 
M.  Ghatterton.  There  is  nothing  In  the  rec- 
ord to  show  that  he  was  in  any  wise  respon- 
sible for  that  attachment,  and  if  It  was  prop- 
erly issued,  or  if  It  was  necessary  to  settle 
with  the  plaintiffs  to  free  the  property  from 
the  attachment,  it  would  be  manifestly  unjust 
to  charge  him  with  Hie  entire  value  of  the 
property  without  deducting  what  was  neces- 
sarily paid  to  release  the  attachment.  He 
was  entitled  to  some  notice  that  tbe  plaintiffs 
in  this  case  would  seek  to  hold  him  responsi- 
ble for  the  entire  value  of  the  property,  and  to 
show.  If  he  could,  that  he  was  entitled  to  cred- 
its on  it.  When  It  was  discovered  by  the 
plaintiffs  that  the  property  had  been  sold  or 
disposed  of,  they  should  have  applied  to  the 
court  for  leave  to  amend  their  bill.  If  they 
desired  to  get  a  personal  decree  against  Rob- 
ert M.  Ghatterton,  and  have  made  the  neces- 
sary allegations  to  obtain  a  decree  of  that 
character.  He  could  then  answer  it,  and  offer 
evidence  of  any  credits  he  may  be  entitled  to, 
and  might  possibly  show  that  some  ot  the 
goods  taken  imder  the  attachment  never  came 
Into  his  possession. 

As  the  case  must  be  remanded.  It  will  be 
proper  to  indicate  our  views  as  to  how  far  be 
Is  entitled  to  credits  for  payments  made  cred- 
itors with  money  furnished  by  blm,  so  far  aa 
we  are  Informed  by  the  record.  In  the  first 
place,  he  should  be  allowed  for  what  was 
necessarily  paid  Newklrk  &  Roth,  who  had  at- 
tached the  propwty  prior  to  his  purchase. 
The  court  should  be  satisfied  that  they  had 
such  a  standing  in  court  as  to  make  a  settle- 
ment of  their  case  necessary  or  proper.  Such 
a  credit  would  undoubtedly  be  equitable,  as 
the  plaintiffs  and  other  creditors  would  be  in 
no  worse  positioa  when  that  Is  allowed  than 
they  would  have  been  If  John  H.  Ghatterton 
had  made  an  assignment  for  their  benefit  after 
the  attadiment  was  laid.  Then  he  would  be 
entitled  to  the  distributive  shares  of  any  other 
creditors  that  were  settled  with  out  of  money 
paid  by  him.  For  Illustration,  If  the  claims  of 
all  the  creditors  of  John  H.  Ghatterton,  wUeu 
the  deed  and  bill  of  sale  were  made,  amounted 
to  $40,000,  exclusive  of  Newklrk  &  Roth's 
claim,  and  there  is  $7,200  for  distribution,  aft- 
er deducting  costs  and  any  amount  proiierly 
paid  Newklrk  &  Roth,  as  above  indicated,  tliere 
would  be  a  distribution  of  18  per  cent,  to  each 
of  the  creditors.    Robert  M.  Ghatterton  would 
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then  be  entitled  to  a  credit  of  that  percentage 
on  all  proper  claims  of  the  creditors  of  John 
EL  Chatterton  which  had  been  paid  or  settled 
with  out  of  the  money  furnished  by  him,  pro- 
vided he  paid,  at  least,  that  amount  In  such 
settlements.  If  the  evidence  shows  that  there 
was  no  necessity  to  settle  with  Newklrk  & 
Both,  but  that  the  attachment  bad  been  Im- 
properly issued,  and  could  probably  have  been 
defeated,  then  be  would  only  be  entitled  to  a 
credit  on  that  claim  for  whatever  the  dlstribn- 
tire  share  will  be,  of  all  creditors,  after  that 
claim  is  added.  Of  course,  the  burden  is  on 
JRobert  M.  Chatterton  to  show  that  his  money 
was  paid  to  such  creditors  as  he  may  get 
credit  for,  as  well  as  that  they  were  bona  fide 
'  creditors  of  John  H.  Chatterton  when  the 
transfers  were  made.  He  is  not  entitled  to  be 
credited  with  the  amounts  he  or  his  sob  saw 
proper  to  pay  to  the  creditors  who  attached 
after  the  deed  and  bill  of  sale  were  made,  or 
to  those  who  Instituted  or  threatened  Insol- 
vency proceedings,  beyond  what  their  distribu- 
tive shares  may  be.  Nor  is  he  entitled  to  de- 
duct out  of  this  fund  counsel  fees  paid  by 
him  to  his  son,  and,  of  course,  he  cannot  de- 
duct any  amount  expended  by  his  son  for 
Hving  expenses. 

We  think  the  above  equitable,  and  in  line 
with  MUholland  v.  Tiffany,  64  Md.  455,  2  Atl. 
831,  and  Gone  v.  Cross,  72  Md.  102,  19  Atl. 
391.  The  practical  difficulty  we  see  In  the  way 
of  these  allowances  is  that  it  may  be  Impos- 
sible to  tell  before  an  audit  is  made  how  much 
the  distributive  shares  to  which  Bobert  M. 
Chatterton  is  entitled  to  be  subrogated  will 
amount  to,  and  an  audit  cannot  be  made  nn- 
tll  the  money  Is  paid.  If  such  be  the  case, 
the  court,  In  passing  a  personal  decree,  should 
require  him  to  pay  in  the  whole  amount  found 
to  be  due,  after  deducting  the  amount  allowed 
«n  account  of  the  Newklrk  &  Both  attachment, 
and  any  other  amounts  that  he  may  be  able 
to  show  should  properly  be  deducted.  If  there 
be  any  such.  Then  there  can  be  dlBtributed 
to  his  use  such  amounts  as  the  creditors  who 
were  settled  with  oat  of  his  money  would 
have  been  entitled  to  if  they  had  not  been 
thus  paid  or  settled  with,  which  should  be  re- 
turned to  him.  Of  course,  the  plaintiffs  arfe 
not  limited  In  their  recovery  to  the  purchase 
money  Bobert  M.  Chatterton  paid  for  the 
goods,  if  they  can  show  they  were  worth  more. 
The  decree  will  be  attirmed  in  so  far  as  it 
declares  the  deed  and  bill  of  sale  fraudulent 
and  void  as  to  all  creditors  of  John  H.  Chat- 
terton who  were  such  on  the  11th  day  of 
January,  1894,  and  appoints  receivers,  but 
that  part  of  It  requiring  Robert  M.  Chatterton 
to  pay  the  sum  of  f9,490  must  be  reversed, 
for  the  reasons  we  have  given.  The  bill  can 
be  amended  to  meet  our  views  as  to  the  neceo- 
sity  of  a  special  prayer  to  require  the  pay- 
ment ot  such  amount  as  may  be  found  to  be 
due.  If  the  goods  cannot  be  recovered.  Decree 
affirmed  in  part,  and  reversed  in  part,  and 
cause  remanded;  each  party  to  pay  one-half 
«f  the  oosta. 


JONES  et  al.  v.  MUNROE  et  al. 

(Court  of  Appeals  of  Maryland.    June  24.  ISO?.) 
Btatctes— Repeal   bt  Imhlicatios  —  Axxapoui 

HUVICIPAL  El.RCTIO.<;8. 

Acts  1894,  c.  533,  after  declaring  that  certain 
statutes  shall  not  apjdy  to  municipal  electioiis  in 
the  city  of  Annapolis,  provides  that  the  corpo- 
ration shall  appoint  the  persons  to  be  judges  at 
its  municipal  elections,  and  the  necessary  clerks; 
that  in  performing  their  datiei  they  are  to  con- 
form to  the  proTisions  of  the  Code,  and  that  xim 
snpervisors  of  election  in  Anne  Arundel  county 
are  relieved  of  duties  in  connection  with  isiiii 
elections.  BtU  not  repealed  by  Acta  1890,  c.  2trL 
which  devises  an  entirely  new  scheme  for  all  eta>- 
tioDS  in  the  state,  and  djdares  that  all  law<  is- 
consistent  therewith  are  repealed,  hut  which  pro- 
vides (section  13)  that  in  any  city  other  tleiD 
Baltimore,  in  which  the  municipal  elections  "an 
now  regulated  by  the  public  local  laws  of  the 
state,"  the  conduct  of  such  elections  shall  eoa- 
tinue  to  be  BO  regulated,  and  such  local  law  sla'Z 
continue  in  force. 

Appeal  from  circuit  court,  Anne  ArunJel 
county. 

Petition  by  Samuel  Jones  and  others  agaia4 
Frank  A.  Munroe  and  others  for  a  writ  of 
mandamus.  From  a  Judgment  granting  the 
writ,  defendants  appeal.     Affirmed. 

Argued  before  McSHEBRY,  C.  J.,  an^l 
BRYAN,  BRISCOE,  BUSSUM,  FOWLER. 
BOBEBTS,  PAGE,  and  BOYD,  JJ. 

Dennis  Claude,  for  appeiiaata.  James  M. 
Munroe,  for  appellees. 

PAGE,  J.  The  petition  In  thU  case  wai 
filed  by  persons  who  are  candidates  for  cer- 
tain positions  in  the  municipal  government  of 
Annapolis.  It  alleges  that  the  election  will 
take  place  on  the  12th  day  of  July  next,  bnt 
that  the  supervisors  of  election  for  Anne  Amn- 
del  county,  and  other  election  offlcials  wiio 
served  as  judges  and  clerks  of  election  at  th« 
last  general  election,  refuse  to  take  "any  ac- 
tion in  regard  to  the  conduct  of  said  electioa. 
because  they  are  not  satisfied  with  rpKard  to 
the  extent  of  their  authority  over  the  same.' 
The  petitioners  pray  for  a  writ  of  mandamas 
requiring  the  defendants  to  proceed  to  do  soeh 
things  as  may  be  required  tmder  Acts  1^SK.  c. 
202,  to  conduct  the  election  according  to  the 
provisions  of  that  act.  The  answers  of  the 
defendants  admit  the  facts  set  forth  In  tfa« 
petition,  bat  allege  that  the  municipal  el«><> 
tions  of  the  city  of  Annapolis,  under  the  provi- 
sions of  section  13,  c.  202,  Acts  1896,'  are  ex- 
cepted from  the  Jarlsdiction  and  control  (rf 
the  supervisors  of  election  and  of  the  Judg<e« 
and  clerks  of  election  appointed  bj  them,  ami 
are  controlled  by  the  provisions  of  chapter  SS 
Acts  1S94.  The  only  question  In  the  ca««. 
therefore,  is  whether  the  act  of  1894  (chaiiti-; 
S33)  has  been  repealed  by  the  act  of  I8l>i  i  <-hap^ 
ter  202).  The  former  act  provides  that  stx^ 
tion  160,  art.  33,  of  the  Code,  as  macted  br 
chapter  638,  Acts  1890,  and  the  provteions  o( 
new  section  166  of  the  same  article,  *b  enaotMi 
by  chapter  701,  Acts  1892,  shall  not  apply  to 
municipal  elections  in  the  city  of  Annapnli*. 
It  fnither  laovides  that  the  ooruontloii  shall 
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appoint  thoK  peraonii  to  'be  Judges  of  its  nra- 
nlclpal  elections,  any  two  of  whom  shall  have 
power  to  hold  rach  election;  also  appoint  the 
necessary  clerks.  The  Judges  and  clerks  so 
appointed  are  to  qualify  before  the  mayor  or 
any  Justice  of  the  peaca  of  the  city,  and  in  the 
execution  of  their  duties,  and  in  the  manner 
of  condncting  elections,  they  are  to  conform 
"In  every  respect  to  the  proTlslons  of  the 
Code,"  etc.  The  city  of  Annapolis  is  to  pay 
all  the  expenses  of  the  election,  and  provide 
ballots  and  all  other  materials  and  machinery 
necessary  for-  the  holding  of  said  municipal 
elections.  And  it  is  further  provided,  "The 
supervisors  of  election  In  Anne  Arandel  coun- 
ty are  relieved  from  all  duties  and  responsi- 
bilities in  connection  with  said  municipal  elec- 
tions." It  is  contende<l  this  act  is  repealed  by 
Acts  1896,  c.  202.  This  act  of  1896,  It  la  true, 
devised  an  entirely  new  scheme  for  all  elec- 
tions in  the  state  of  Maryland,  and,  unless 
there  is  something  in  it  eCTectlve  to  retain  the 
act  of  1894,  above  referred  to,  the  latter  act 
must  be  repealed.  Inasmuch  as  by  the  third 
section  of  the  act  of  1896  (chapter  202)  It  is 
provided  that  that  act  shall  take  effect  from 
tbe  date  of  its  passage,  "and  all  pnblic  gen- 
eral laws  or  public  local  laws  or  parts  thereof 
which  are  Inconsistent"  with  its  provisions 
"are  hereby  repealed."  The  thirteenth  section 
of  the  act  of  1896,  however,  provides  "that  in 
any  Incorporated  city  or  town  in  this  state 
(other  than  the  city  of  Baltimore),  in  which 
tlie  mnnlcipal  or  charter  elections  thereof  are 
now  regnlated  by  the  public  local  laws  of 
the  state,  the  conduct  of  such  mnnlcipal  or 
charter  elections  shall  continue  to  be  so  regu- 
lated as  heretofore  and  such  local  law  shall 
continue  In  force  therein."  Without  extend- 
ing this  opinion,  we  content  ourselves  with 
saying  we  think  this  section  leaves  unrepealed 
and  In  full  force  the  act  of  1894  (chapter  633). 
That  act,  as  has  been  stated,  requires  that  the 
Judges  of  dectlon  shall  be  appointed  by  the  cor- 
poration of  city  of  Annapolis,  and  not  by  the 
supervisors;  and  also  the  necessary  clerks. 
In  the  execution  of  their  duties,  and  in  the 
manner  «yt  conducting  the  elections,  the  act  of 
l{t06  (chapter  202)  must  control  them,  so  that 
they  conform  as  far  as  possible  in  every  re- 
tspect  to  its  provisions,  and  they  are  also  sub- 
ject to  the  same  penalties  as  other  Judges  and 
clerks  of  election  in  the  state.  The  order  of 
the  court  lielow  mnst  therefore  be  affirmed. 
Order  affirmed,  with  costs. 


MAYOR,  ETC.,  OP  HAGERSTOWN  et  al.  v. 

WITMER  et  hI. 
(Court  of  Appeals  of  Maryland.    June  23,  1897.) 

DOOS  RCNSINO  AT  LaROE— VALIDITY  OF  OkDI- 
SAXCE. 

1.  Though  a  city  charter  contains  no  express 
provision  proliibiting  dogs  from  mnning  at  large, 
iiii  ordiuance  to  that  effect  may  lie  passed  under 
tho  gcncml  power  to  abate  nuisances. 

2.  An  ordinance  providing  for  the  impounding 
«f  all  dogs  running  at  large  in  a  city,  for  the  noti- 


fication to  owners  whose  names  are  engraved  on 
the  dogs'  collars,  and  for  the  kUling  of  doga  not 
redeemed  bj  the  iiayment  of  one  dollar  within  24 
hours  after  such  impounding,  is  not  unconstitu- 
tional, nor  so  unreasonable  as  tliat  it  should  be 
declared  void,  as  there  can  be  but  a  qualified 
property  in  dogs. 

Appeal  from  circuit  court,  Washington 
county. 

Injunction  by  Frank  Wltmcr  and  others 
against  the  mayor  and  council  of  Hagerstown 
and  others.  From  Judgment  for  plaintiffs, 
defendants   appeal.     Reversed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BRYAN,  FOWLER.  BRISCOE,  ROBERTS, 
and  BOYD,  JJ. 

A.  0.  Strite,  for  appellants.  W.  J.  Witeen- 
backer  and  J.  Marbourg  Keedy,  for  appellees. 

BOYD,  J.  The  appellees  filed  a  bill  against 
tlie  appellants  to  restrain  and  enjoin  them 
"from  d<dng  or  jwrforming  any  act  or  acts 
contemplated  to  be  by  them  done  or  perfoiin- 
ed"  by  an  ordinance  entitled  "An  ordinance 
regulating  the  running  at  large,  catching,  im- 
pounding and  killing  dogs  within  the  corpo*- 
rate  limits  of  Hagerstown."  The  object  of 
the  proceeding  is  to  test  the  validity  of  the 
ordinance,  and  theref<M«  we  need  not  stop  to 
discuss  any  technical  objections  that  might  be 
urged  to  the  form  of  the  bill,  or  other  plead- 
ings, especially  as  the  only  point  suggested 
has  been  remedied  by  an  agreement  filed  In 
this  court  to  correct  an  omission  from  the 
record.  The  ordinance,  after  enacting  that 
dogs  shall  not  be  permitted  to  run  at  large 
within  the  corporate  limits  of  Hagerstown, 
provides  for  the  appointment  of  not  more 
than  three  persons  to  "seize  and  kill,  subject 
to  the  subsequent  provisions  of  this  ordinance, 
all  dogs  running  at  large  within  the  corporate 
limits  of  the  city  of  Hagerstown.  All  dogs 
so  seized  by  them  shall  be  detained  In  a  suit- 
able place,  to  be  provided  by  him  or  them,  for 
a  period  of  twenty-four  hours.  They  shall 
notify  every  owner  of  any  dog  who  has  a 
collar  upon  his  dog's  neck  with  the  owner's 
name  engraven  thereon  of  such  seizure,  that 
the  same  may  be  ransomed  upon  the  payment 
of  the  feea  hereinafter  specified."  It  is  fur- 
ther enacted  by  section  3  "that  any  owner  of 
any  dog  seized  under  the  provisions  of  this 
ordinance  may  redeem  the  same  upon  the 
payment  to  the  person  so  seizing  and  impound- 
ing said  dog  the  sum  of  one  dollar.  All  dogs 
not  redeemed  shall  be  killed  as  hereinafter 
required,"  and  by  section  5  "that  it  shall  be 
the  duty  of  every  man  appointed  to  seize  dogs 
under  the  provisions  of  this  ordinance  to  tdlt 
all  dogs  not  ransomed  at  10  a.  m.  of  the  morn- 
ing of  the  day  after  they  shall  have  been  de- 
tained twenty-four  hours,  in  the  most  humane 
manner  possible."  The  charter  of  Hagers- 
town contains  no  express  provision  prohibit- 
ing dogs  from  running  at  large.  The  only 
reference  made  to  them  is  a  power  "to  levy  a 
tax  and  Impose  a  license  on  dogs."  It  does, 
however,  vest  the  mayor  and  council  with 
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power  "to  pass  all  ordinances  necessary  for 
the  good  gorernment  of  the  town;  to  prevent, 
remove,  and  abate  all  nuisances  or  obstruc- 
tions In  or  upon  the  streets,"  etc.  And,  after 
enumerating  the  above  and  other  powers,  sec- 
tion 171  of  arUcle  22  of  the  Local  Ck>de,  which 
Includes  this  charter,  provides  that  "for  the 
purpose  of  carrying  out  the  foregoing  pow- 
ers, and  for  the  preservation  of  the  cleanli- 
ness, health,  peace  and  good  order  of  the 
community,  and  for  the  protection  of  the  lives 
and  property  of  the  citizens,  and  to  suppress, 
abate  or  discontinue,  or  cause  to  be  suppress- 
ed, abated  or  discontinued,  all  nuisances  with- 
in the  corporate  and  sanitary  limits  of  said 
town,— they  may  pass  all  ordinances  or  by- 
laws from  time  to  time  necessary."  To  In- 
sure the  observance  of  such  ordinances,  it 
authorizes  the  imposition  of  fines,  and  Imprison- 
ment In  default  of  the  payment  of  fines  im- 
posed. If  dogs  by  running  at  large  had  be- 
come nuisances,  or  offended  any  of  the  other 
provisions  of  the  charter  quoted  above.  It 
would  seem  clear  that  the  mayor  and  council 
could  adopt  reasonable  measures  to  abate  the 
nuisance  or  remedy  the  evil,  although  there 
is  no  express  provision  In  the  charter  pro- 
hibiting them  from  running  at  large.  We  held 
in  Cochrane  v.  Frostburg,  81  Md.  54,  31  Atl. 
703,  that  the  mayor  and  dty  council  of  Frost- 
burg had  power  to  prevent  cattle  from  run- 
ning at  large  under  the  general  authority  to 
pass  ordinances  to  remove  nuisances  from  the 
streets,  and  to  ordain  and  enforce  all  ordi- 
nances, rules,  and  regulations  necessary  for 
the  peace,  good  order,  health,  and  safety  of 
the  town,  and  of  the  people  and  projperty 
tliereln.  That  being  so  with  reference  to  such 
animals  as  cows,  it  would  seem  to  be  equally 
clear  that,  under  such  powers  as  the  mayor 
and  council  of  Hagerstown  have,  dogs  can  be 
prohibited  from  running  at  large  on  the  streets 
and  alleys  of  the  city. 

It  was  said  by  the  learned  Judge  who  de- 
cided the  case  below  that:  "I  am  not  to  be  un- 
derstood as  deciding  that  the  municipal  au- 
thorities have  not  the  power  to  provide  for  the 
Impounding  of  all  dogs  or  other  animals  run- 
ning at  large  upon  the  streets,  for  the  killing 
of  such  as  have  no  owners,  and  for  the  removal 
and  suppression  of  those  having  owners  from 
the  streets  and  highways  of  the  town;"  but  he 
was  of  the  opinion  that  the  ordinance  was 
void,  because  it  did  not  provide  for  notice  to 
the  owners  of  the  dogs  taken  under  Its  provi- 
sions. It  seems  to  us  that  when  it  is  deter- 
mined, as  we  do,  that  the  power  was  vested  in 
the  mayor  and  council  to  prevent  dogs  from 
running  at  large,  and  to  enforce  it  by  impound- 
ing them,  the  case  Is  practically  determined  In 
favor  of  the  city.  It  Is  true  that  dogs  are  now 
generally  recognized  as  property.  At  common 
law  civil  actions  could  always  be  maintained 
for  their  recovery,  although  they  were  not  re- 
garded as  the  subjects  of  larceny.  But  they 
are  of  a  qualified  kind  of  property,  and  such 
as  is  peculiarly  the  subject  of  police  regula- 
tions.    They  have  never  ranked  with  such  do- 


mestic animals  aa  horses,  cattle,  and  sheep,  in 
which  the  owner  has  an  unqualified  and  com- 
plete property.  Various  reasons  have  been  as- 
signed for  the  distinction,  among  which  are 
that  dogs  are  not  used  for  food,  husbandry,  or 
aa  beasts  of  burden,  but  are  generally  used 
either  for  the  mere  whim  or  pleasure  of  the 
owner,  or  for  such  purposes  aa  are  calculated 
to  arouse  their  natural  ferocity  to  some  ex- 
tent, such  as  hunting,  protection,  etc  Bm 
probably  the  most  potent  reason  for  subjectini; 
them  to  more  ccmtrol  than  other  domestic  ani- 
mals is  the  fact  that  they  are  so  subject  to 
hydrophobia,  which  is  so  readily  communicat- 
ed not  only  to  other  animals,  but  to  human 
beings,  when  bitten  by  a  dog  afflicted  with 
that  most  terrible  disease.  Fortunately,  cases 
are  rare,  aa  compared  with  the  number  oi 
dogs  that  are  to  be  found  In  most  places,  bm 
the  damage  that  may  be  done  by  one  mad 
dog  Is  fearful  to  contemplate.  Conceding, 
tuen,  that  the  appellant  corporation  has  the 
power  to  prohibit  dogs  from  running  at  large 
and  knowing  that  the  law  does  make  a  dis- 
tinction between  them  and  other  domestic  ani- 
mals, courts  cannot  say,  as  a  question  of  Uw, 
that  an  ordinance  of  this  character  is  wholly 
um-easonable  and  void,  as  we  would  have  to 
do  to  set  it  aside.  We  cannot  assume  that  it 
may  not  be  reasonably  necessary  to  prohibit 
dogs  from  running  at  large  in  a  city  the  size 
of  Hagerstown,  nor  can  we  say  that  can  be 
accomplished  withoiut  some  such  provisions  a» 
those  included  in  this  ordinance.  There  are 
various  kinds  of  dogs.  Some  are  very  val- 
uable, others  utterly  worthless;  .some  wb<K« 
owners  might  readily  come  to  their  relief  if 
seized  for  running  at  large,  while  there  arr 
others  that  either  have  no  owners,  or,  if  they 
have,  would  not  be  acknowledged  by  them  if  a 
fine  might  be  the  result  of  such  recognition. 
In  the  case  of  Sentell  v.  Railroad  Co.  (decideJ 
by  the  supreme  court  of  the  United  States  on 
April  26,  1897)  17  Sup.  Ct  6S3,  the  court  said 
it  was  practically  Impossible  by  statute  to  dis- 
tinguish between  valuable  and  worthless  do^ 
and,  "acting  upon  the  principle  that  there  is 
but  a  qualified  property  in  them,  and  that, 
while  private  Interests  require  that  the  val- 
uable one  shall  be  protected,  public  Interests 
demand  that  the  worthless  shall  be  extermi- 
nated, they  have,  from  time  immemorial,  been 
considered  as  holding  their  lives  at  the  will  of 
the  legislature,  and  properly  falling  within  tb-^ 
ipollce  power  of  the  several  states."  Again,  it 
was  said  that  legislation  on  the  subject  "L-> 
based  upon  the  theory  that  the  owner  of  a 
really  valuable  dog  will  feel  sufficient  Inter- 
est In  him  to  comply  with  any  reasonable  re^ 
ulatlon  designed  to  distinguish  him  from  tlw 
common  herd."  To  show  how  far  the  conn* 
of  other  states  have  sustained  laws  of  this 
character,  we  will  briefly  refer  to  some  of  th* 
cases.  In  Jenkins  v.  Ballantyne,  8  Utah.  24r>. 
30  Pac.  760,  it  was  held  that  an  ordinantv 
making  a  dog  liable  to  be  killed  by  any  per- 
son unless  registered  and  collared  as  provid(><i 
by  the  ordinance,  Is  not  in  violation  of  the  cott- 
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stltutlonal  provision  against  depriving  a  per- 
son of  property  without  due  process  of  law, 
hut  Is  a  valid  police  regulation.  In  Nebr  v. 
State,  35  Neb.  038,  53  N.  W.  588,  a  statute 
■was  declared  valid  which  provided  that,  if  a 
clog  be  found  running  at  large  without  a  good 
and  sufficient  collar,  with  a  metallic  plate  on 
which  the  name  of  the  owner  is  plainly  in- 
scribed, no  action  could  be  maintained  for 
killing  him.  In  Blair  v.  Forehand,  100  Mass. 
136,  it  was  decided  that  authority  to  regulate 
the  keeping  of  dogs  nader  the  penalty  of  hav- 
ing them  summarily  destroyed,  without  pre- 
vious adjudication,  is  within  the  police  power 
vested  in  the  legislature  by  the  constitution  of 
the  commonwealth.  In  Morey  v.  Brown,  42 
N.  H.  373,  a  statute  providing  that  dogs  may 
be  summarily  killed  if  found  uncollared,  etc, 
was  held  to  be  constitutional.  In  Julienne  v. 
City  of  Jackson,  69  Miss.  34,  10  South.  43,  it 
iras  held  that  a  municipal  corporation  may,  in 
the  exercise  of  the  police  power,  provide  by  or- 
dinance that  unmuzzled  dogs  running  at  large 
slmll  be  killed;  that  such  ordinance  did  not 
violate  the  constitutional  right  of  the  owner, 
although  his  property  is  destroyed  without  no- 
tice. In  State  v.  City  of  Topeka,  36  Kan.  76, 
12  Pnc.  310,  it  was  decided  that  statutes  and 
ordinances  regulating,  restricting,  or  prohibit- 
ing dogs  from  running  at  large  in  cities,  and 
authorizing  the  summai?  killing  of  those  so 
running  at  large,  were  constitutional.  *  In  the 
case  of  Sentell  v.  Railroad  Ck).,  supra,  many  of 
the  cases  we  have  cited  were  referred  to,  and 
the  principles  announced  by  them  fully  sus- 
tained. Among  other  reasons  for  such  legis- 
lation that  court  said:  "Although  dogs  are  or- 
dinarily harmless,  they  preserve  some  of  their 
hereditary  wolfish  instincts,  which  occasional- 
ly break  forth  in  the  destruction  of  sheep  and 
«tber  helpless  animals.  Others,  too  small  to 
attack  these  animals,  are  simply  vicious,  noisy, 
and  pestilent  As  their  depredations  are  often 
committed  at  night,  it  is  usually  impossible  to 
identify  the  dog,  or  to  fix  the  liability  upon 
the  owner,  who,  moreover.  Is  likely  to  be  pe- 
coniarily  irresponsible.  In  short,  the  damages 
are  usually  such  as  are  beyond  the  reach  of 
judicial  process,  and  legislation  of  a  drastic 
nature  Is  necessary  to  protect  persons  and 
property  from  destruction  and  annoyance. 
Such  legislation  is  clearly  within  the  police 
power  of  the  state.  It  ordinarily  takes  the 
form  of  a  license  tax,  and  the  \deutlflcation  of 
a  dog  by  a  collar  and  tag,  upon  which  the 
name  of  the  owner  Is  sometimes  required  to 
be  engraved;  but  other  remedies  are  not  un- 
common." In  Hubbard  v.  Preston,  90  Mich. 
221,  51  N.  W.  209,  as  reported  in  15  Lawy. 
Rep.  Ann.  249,  there  is  an  excellent  note  on 
the  subject,  where  many  authorities  are  col- 
lected. The  cases  are  practically  unanimous 
in  holding  that  laws  providing  for  the  sum- 
mary destruction  of  dogs  at  large  contrary  to 
statutes  or  ordinances  are  constitutional,  and 
within  the  police  power  of  the  state. 


The  ordinance  before  us  requires  notice 
of  seizure  to  be  given  to  the  owner  of  any 
dog  upon  which  there  is  a  collar  with  the 
owner's  name  engraven  thereon,  so  It  can 
be  ransomed  by  the  payment  of  the  sum  of 
one  dollar.  The  same  protection  against  the 
destruction  of  dogs  Is  thus  given  owners  as 
is  done  in  cases  above  cited,  where  collars 
were  required  to  be  worn  as  evidence  of  the 
payment  of  the  license  fees.  Section  3  pro- 
vides that  any  owner  of  any  dog  seized  may 
redeem  the  same  upon  the  payment  to  the 
person  so  seizing  and  Impounding  said  dog 
the  sum  of  one  dollar.  A  reasonable  con- 
struction of  that  section  would  require  that 
when  the  owner  Is  known  he  at  least  be 
notified  of  the  seizure  of  his  dog.  If  a  dog 
be  of  any  value  to  bis  owner,  its  absence  for 
24  hoiirs,  or  more,  will  most  likely  be  ob- 
served by  himself,  or  some  member  of  his 
family,  and  he  can  inquire  at  the  pound  for 
it.  The  worst  that  is  likely  to  happen  in 
such  cases  will  be  the  payment  of  the  dol- 
lar as  a  ransom  fee.  The  mayor  and  coun- 
cil can  forbid  dogs  from  running  at  large, 
and  Impose  heavier  penalties  than  that  fee 
for  the  violation  of  the  law;  or  they  can, 
under  the  express  provisions  of  their  char- 
ter, require  licenses  to  be  taken  out,  and,  if 
necessary  or  proper  for  the  enforcement  of 
such  requirement,  direct  that  unlicensed 
dogs  l>e  killed,  and  that,  too,  without  notice 
to  the  owners.  But,  while  this  Is  true,  an 
ordinance  embracing  such  drastic  features 
should  be  very  cautiously  enforced.  As 
many  of  the  provisions  of  the  one  before  us 
are,  to  say  the  least,  severe,  it  should  be 
construed  liberally  in  favor  of  the  owners 
of  AogB,  If  any  cases  arise  under  it,  and  it 
ought  not  to'  be  extended  beyond  what  is 
absolutely  required  by  its  terms.  But  un- 
der the  authorities  we  cannot  say  that  it  is 
unconstitutional,  and  cannot  hold  it  to  be  so 
unreasonable  in  its  terms  as  to  Justify  us 
in  declaring  It  void.  It  may  not  be  a  wise 
law,  and  may  possibly  work  hardship  on 
some  owners  of  dogs,  but.  If  that  be  so.  It 
can  be  remedied  by  the  people  themselves, 
as  the  mayor  and  council  are  only  their  r^- 
resentatlves.  It  is  not  subject  to  our  con- 
trol, certainly  not  as  the  case  is  now  pre- 
sented to  us.  So  far  as  we  are  informed 
by  the  record,  nothing  has  been  attempted 
to  be  done  under  it;  yet  we  are  asked  to 
declare  the  whole  ordinance  null  and  void 
on  its  face.  This  we  cannot  do  for  the  rea- 
sons we  have  given.  Being  of  the  opinion 
that  the  mayor  and  council  had  the  power 
to  pass  an  ordinance  on  this  subject,  and 
that  the  one  before  us  is  not  unconstitu- 
tional, or  in  conflict  with  the  charter,  or  so 
plainly  unreasonable  as  to  Justify  us  In  de- 
claring it  void,  the  decree  will  be  reversed, 
and  the  bill  dismissed.  Decree  reversed, 
and  bill  dismissed,  with  costs  to  the  appel- 
lants. 
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MURPHY  T.  LITTLE. 
(Snpreme  Court  of  Vermont.  Chittenden.  Jan. 
Term,  1897.) 
Notice  to  Qoit — Waivbk — Patmest  op  Bent. 
A  tenant  at  will,  whose  rent  had  been  $100 
per  month  in  advance,  aft«r  notice  to  quit,  and 
notice  that,  if  he  remained,  he  would  be  required 
to  pay  $200  per  month,  on  May  Ist  sent  the  land- 
lord a  check  for  $100  in  a  letter  as  follows: 
"Inclosed  $100.00  for  May  rent";  and  on  May  3lBt 
he  sent  another  dieck  in  a  letter  as  follows: 
"Find  check  for  $100.00  for  June  rent."  Both 
checks  were  received,  retained,  and  collected  by 
the  landlord.  EclJ.,  uiat  such  acceptance  of  sudi 
checks  operated  as  a  waiver  of  the  notice  to 
quit,  and  of  the  notice  of  proposed  increase  of 
rent,  and  constituted  a  satisfaction  in  advance 
of  the  rent  for  May  and  June. 

Exceptions  from  Chittenden  county  court; 
Taf  t.  Judge. 

Justice  ejectment  by  Thomas  H.  Murphy 
against  John  F.  Little.  A  verdict  was  ordered 
f6r  plaintiff,  and  judgment  rendered  thereon, 
and  defendant  excepts.    Reversed. 

£.  R.  Hard  and  Seneca  Haselton,  for  plain- 
tiff.  R,  E.  Brown,  for  defendant 

THOMPSON,  J.  At  the  time  the  plaintiff 
purchased  the  property  in  question  of  John  J. 
Thompson,  the  defendant  was  in  possession 
thereof  under  a  parol  lease  from  Thompson 
for  one  year,  beginning  July  20,  1892,  and  end- 
ing July  20,  1893,  at  an  annual  rent  of  $1,200, 
payable  in  installments  of  $100  on  the  1st  day 
ol  each  month,  in  advance.  Under  this  lease 
the  d^endant  was  a  tenant  at  will  only.  V. 
S.  S  2218;  Amsden  v.  Blaisdell,  60  Vt  386,  16 
Atl.  332.  The  premises  were  conveyed  to  the 
plaintiff  by  Thompson  February  23,  1883. 
Subsequent  to  the  conveyance  the  plaintiff  ac- 
cepted rent  of  the  defendant  for  the  months  of 
March  and  April,  and  thereby  the  relation  of 
landlord  and  tenant  was  created  between 
them,  subject  to  the  terms  of  the  original  lease. 
March  10,  1893,  the  plaintiff  gave  the  defend- 
ant written  notice  to  quit  the  premises  on 
May  1, 1893,  and  April  1, 1883,  be  further  noti- 
fied hhn  in  writing  that,  if  the  notice  to  quit 
was  not  complied  with,  the  rent  would  be  $200 
per  mouth  after  May  1,  1803.  The  defendant 
did  not  quit  the  pr^nlses  pursuant  to  the  no- 
tice to  quit  The  evidoice  tended  to  show 
that  after  May  1,  1883,  there  was  a  contro- 
versy between  the  plaintiff  and  defendant  in 
respect  to  the  rent  the  latter  was  bound  to  pay 
for  his  occupation  of  the  premises  subsequent 
to  that  date.  May  1,  188S,  the  defendant  sent 
the  plaintiff  a  check  for  $100  in  a  letter  ad- 
dressed to  him,  the  body  of  which  was  as  fol> 
lows:  "Inclo.sed  $100.00  for  May  rent." 
Again,  May  31,  1893,  the  defendant  sent  the 
plaintiff  a  check  for  $100  in  a  letter  addressed 
to  him,  the  body  of  which  was  as  follows: 
"Find  cheek  for  $100.00  for  June  rent."  The 
plaintiff  received  both  these  checks,  retained 
them,  and  collected  the  money  thereon.  It  is 
now  contended  by  the  defendant  that  the  ac- 
ceptance of  these  two  checks  by  the  plaintiff, 
under  the  explicit  declaration  of  the  letters  ac- 


companying them,  that  they  were  for  the  May 
and  June  rent,  (qserates  as  an  accord  and  satis- 
faction of  the  rent  for  these  months.  We  think 
the  construction  to  be  given  these  letters  is 
that  the  checks  were  offered,  and.  If  acc^ted, 
■were  to  be  taken,  for  the  entire  rent  of  these 
months.  Hence  the  acceptance  and  retention 
of  the  checks  by  the  plaintiff  operated  as  a  sat- 
IsfactlMi  in  advance  of  the  rent  for  May  and 
June.  The  plaintiff  could  not  escape  the  legal 
effect  of  his  acceptance  of  the  amount  offered 
by  writing  to  the  defendant  for  further  pay- 
ment of  rent  for  these  months.  The  satisfac- 
tion at  the  rent  operated  at  once  when  the 
checks  were  accepted  and  retained  by  the 
plaintiff.  Lumber  Co.  v.  Brown,  68  Vt.  239. 
86  Atl.  56.  Under  the  circumstances  of  this 
case,  the  acceptance  of  the  rent  for  May  and 
June  operated  as  a  waiver  of  the  notice  to  quit, 
and  the  notice  in  re«?)ect  to  the  proposed  In- 
crease of  rent  This  suit  was  brought  June 
5,  18^.  At  that  time  there  was  no  notice  to 
quit  operative  on  the  defendant,  nor  was  there 
any  rent  due,  it  having  been  paid  In  advance 
for  the  entire  month  of  June.  It  was  therefore 
error  for  the  county  court  to  direct  a  TenJict 
for  the  plaintiff.  Judgment  reversed  and  cause 
remanded. 


KELLBT  V  DOWNING. 

(Supreme  Court  of  Vermont.     Wadiiogton. 

Oct  Term.  1806.) 

EVIDEKCB— Cojn»ETESCT — TriAI. —  MlSCOITBUOT  OT 
Jfl-RT. 

1.  When  the  only  iiisne  is  whetha  horses  were 
traded  on  the  condition  that  the  one  plaintiff 
received  would  work  well  on  a  milk  cart,  evidence 
of  what  plaintiff  thought  he  could  do  with  the 
horse  is  immaterial. 

2.  Evidence  of  an  expert  as  to  the  effect  oit  a 
runaway  upon  the  horse's  disposition  was  inad- 
missible. 

3.  A  plaintiff  trading  for  a  horse  on  condition 
that  she  worked  well  on  i.  milk  cart  may  temtitj 
that  she  kicked  and  balked  when  used  with  an- 
other, where  defendant  suggested  that  she  be  so 
used. 

4.  A  court  may  refuse  to  discharge  the  iMnel 
for  the  reason  that  after  an  adjoomment  one  of 
the  jurors  and  plaintiff  had  a  conversation,  vrhidi 
had  no  reference  to  the  case. 

Exceptions  from  Washington  coimty  court. 

Replevin  by  J.  H.  Kelley  against  Fred  Do^ro- 
Ing.  From  Judgment  for  plaintiff,  defeodani 
brings  exceptions.     Overruled. 

The  plaintiff's  erldence  tended  to  dww  that 
he  exchanged  horses  with  the  defendant  on 
the  condition  that  the  plaintiff  might  tr?-  the 
horse  he  received  until  9  o'clock  the  next 
morning,  and,  if  she  worked  well  on  a  milk 
cart,  the  trade  should  be  binding.  The  de- 
fendant's evidence  tended  to  show  that  the 
exchange  was  absolute.  The  trade  \ra« 
made  on  an  occasion  when  the  defendant 
was  making  an  unsuccessful  attempt  to  me 
the  horse,  and  the  negotiations  were  open- 
ed by  the  plaintifTs  proposal  to  the  defend- 
ant, "Come  up  here,  and  trade  for  a  horse 
that  you  can  use."    The  defendant  offerv^l 
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to  ask  tue  plaintiff  as  a  witneas  upon  tbe 
trial  whether  he  did  not  come  to  the  opin- 
ion on  the  spot  that  he  could  manage  the 
horse,  although  the  defendant  could  not. 
Tbe  question  was  excluded,  and  the  defend- 
ant excepted.  The  horse  delivered  to  the 
plaintiff  had  run  away,  and  been  severely 
frightened,  and,  according  to  the  defend- 
ant's evidence,  had  never,  before  the  run- 
away, balked  or  kicked.  The  defendant  In- 
troduced a  witness  acquainted  with  tbe 
horse,  and  qualified  to  speak  as  an  expert, 
by  whom  he  offered  to  show  what  tbe  ef- 
fect of  such  a  runaway  would  be  upon  the 
disposition  of  snch  a  horse^  The  evldMice 
was  excluded,  and  the  defendant  excepted. 
Upon  the  adjournment  of  court  at  the  end 
df  the  first  day's  session,  the  plaintiff  had 
a  private  conversation  with  one  of  tbe  ju- 
rors, which  the  Jnror  testified  had  no  refer- 
ence to  the  case.  The  defendant,  at  the 
opening  of  the  court  the  next  morning,  mov- 
ed that  the  panel  be  discharged.  The  mo- 
tion was  denied,  and  the  def»idant  excepted. 

W.  E.  Barney  and  Richard  A.  Hoar,  for 
plaintiff.    John  W.  Gordon,  for  defendant 

START,  J.  The  plaintiff  claimed  that  he 
exchanged  horses  with  the  defendant  on 
condition  that  the  horse  received  of  defend- 
ant would  work  on  a  milk  cart  The  de- 
fendant claimed  that  tbe  exchange  was  ab- 
solute. On  this  Issue,  what  the  plaintiff 
thought  before  the  exchange  about  his  be- 
ing able  to  handle  the  horse  was  Immate- 
rial, and  the  testimony  was  properly  exclud- 
ed. For  like  reason  the  expert  evidence  of- 
fered by  the  defendant  to  show  the  effect 
of  a  runaway  upon  a  horse's  disposition  was 
properly  excluded.  So  far  as  appears  from 
the  exceptions,  the  only  question  about 
which  the  parties  were  at  issue  was  wheth- 
er the  exchange  was  conditional  In  the  re- 
spect claimed  by  the  plaintiff,  and  the  tes- 
timony offered  and  excluded  could  have  no 
bearing  upon  this  Issue.  It  not  appearing 
that  there  was  any  Issue  to  which  this  tes- 
timony was  pertinent,  error  does  not  ap- 
pear. The  plainMff  having  testified  that  the 
defendant  suggested  that  the  horse  be  used 
with  another,  It  was  no  error  to  allow  him 
to  testify  that  he  did  so,  and  the  horse  kick- 
ed and  balked  when  so  used.  The  juror 
Bills  was  not  legally  disqualified  by  reason 
of  the  talk  he  had  with  the  plaintiff;  and 
while  the  court,  in  Its  discretion,  could  have 
discharged  the  panel,  and  called  another,  its 
declining  to  do  so  was  not  error.  Judgment 
affirmed. 


BIOBLOW  V.  CROSS. 
(Supreme  Court  of  Vermont.     CRiedonia.     Oct 
Term,  1806.) 
Bkkacu  op  Contract. 
Plaintiff's  testator  paid  defendant,  an  adjoin- 
ing lot  owner,  $100  on  condition  to  be  paid  back. 


with  interest,  whenever  defendant  should  extend 
the  front  of  hia  building.  Defendant  afterwards 
erected  a  framework,  and  partly  boarded  it,  for 
;  an  addition.  When  plaintiS  demanded  repay- 
I  ment  defendant  stated  that  he  would  pay  it  if 
:  he  went  on  with  the  addition,  bnt  he  might  de- 
'  clde  to  remove  it,  whereupon  plaintiff  brought 
:  suit  two  weeks  after  which  defendant  removed 
!  the  stnictare.    BeUt,  that  plaintiff  could  recover. 

,  Exceptions   from   Caledonia   county    court; 

;  Ross,  Chief  Judge. 

;  Action  by  C.  D.  Blgelow,  executor,  against 

;  George  H.  Cross.    From  a  judgment  for  de- 

[  fendant,  plaintiff  excepts.    Reversed. 

W.   P.   Stafford,  for  plaintiff.   Dunnett  & 
I  Slack,  for  defendant 

START,  J.  It  appears  from  the  agreed 
statement  of  facts  that  on  the  20th  day  of 
.Tanuary,  1892,  the  defendant  owned  a  build- 
ing and  lot  on  tbe  west  side  of  Main  street 
In  the  village  of  St  Johnsbury,  immediately 
north  of  a  dwelling  house  and  lot  owned  by 
the  testator;  that  the  fronts  of  these  buildings 
were  about  equally  distant  from  the  street 
and  about  nine  or  ten  feet  from  the  sidewalk; 
that,  on  the  day  and  year  above  named,  the 
testator  paid  the  defendant  $100,  in  considera- 
tion of  the  defendant's  agreement  not  to  ex- 
tend tbe  front  of  bis  building  beyond  its  then 
bounds,  and  that  the  d^endant  executed  a 
writing  acknowledging  the  receipt  of  the 
money,  and  agreeing  to  r^und  the  same,  with 
interest,  In  case  he  violated  bis  agreement. 
On  the  lltb  day  of  November.  1895,  the  de- 
fendant made  a  contract  with  a  builder  to 
erect  a  one-story  addition  onto  the  front  of 
his  building,  to  extend  8^  feet  towards  the 
sidewalk.  Pursuant  to  this  contract  -  the 
foundation  was  laid,  a  frame  erected  thereon, 
and  the  sides,  front  and  roof  of  the  same 
partly  boarded.  The  structure  remained  In 
this  condition  until  two  weeks  after  the  date 
of  the  writ,  when  the  defendant  bad  It  taken 
down.  On  the  day  of  tbe  date  of  the  writ, 
the  plaintiff  demanded  the  $100  and  Interest 
Payment  was  refused,  and  this  action  was 
thereupon  brought.  When  the  defendant  re- 
fused to  refund  the  money,  he  stated  that  be 
had  stopped  work  on  the  addition,  and  it  was 
uncertain  whether  be  would  complete  it  or 
remove  It,  and  that  he  would  pay  the  $100  if 

i  he  went  on  with  the  addition,  but  If  he  did 

I  not,  be  did  not  want  to  pay  it 

The  defendant's  counsel  Insists  that  there 
was  no  breach  of  tbe  defendant's  agreement 
at  tbe  time  the  suit  was  brought,  because  tbe 
extension  of  tbe  building  towards  the  street 
was  not  a  completed  structure,  and  tliat  noth- 
ing short  of  a  substantially  completed  struct- 
ure would  entitle  the  plaintiff  to  a  return  of 
the  money.  If  this  is  tbe  true  construction  of 
the  contract,  there  would  seem  to  be  no  goo<t 
reason  why  the  defendant  might  not  at  all 
times  maintain  an  Incomplete  structure  that 
would  obstruct  tbe  plaintiff's  view  as  effectu- 
ally as  a  completed  structure,  and  thereby  de- 
feat the  object  and  the  purpose  of  the  con- 
tract for  which  tbe  testator  paid  the  $100;  but 
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this  is  not  the  true  construction  of  the  con- 
tract. It  is  clear  that  the  purpose  of  the 
agreement  was  to  prevent  the  defendant  from 
injuring  the  testator's  premises  by  making 
them  unsightly,  and  obstructing  the  view. 
The  Incomplete  structure  obstructed  the  view 
as  effectually  as  a  completed  structure  would, 
and  was  of  such  a  character  as  to  constitute  a 
breach  of  the  agreement;  and  the  fact  that  the 
defendant  removed  the  structure  after  the 
right  to  the  return  of  the  money  had  become 
absolute,  and  a  suit  brought  for  its  recovery, 
win  not  defeat  the  action.  The  defendant  had 
no  right  to  extend  the  front  of  Ms  building, 
and  keep  the  money.  He  did  extend  It,  and 
suffered  It  to  so  remain  for  two  weeks  after 
the  money  was  demanded,  Its  return  re- 
fused, and  the  suit  brought  for  Its  recovery. 
Under  these  circumstances,  full  effect  will  be 
given  to  the  contract  by  awarding  a  return  of 
the  money  and  interest  thereon,  and  leaving 
the  defendant  In  the  enjoyment  of  his  orig- 
inal rights.  Judgment  reversed.  Judgment 
for  the  plaintiff  to  recover  |129  and  his  costs. 


JARTMAN  V.  PACIFIC  FIRE  INS.  CO. 
(Supreme  Court  of  Errors  of  Connecticut.    July  •■ 
13,  1897.)  i 

Jl'DOMBNTS— OPBXINO  DeFACI.TS.  | 

It  is  not  abuse  of  discretion  to  refuse  to  open  ! 

a  default  of  a  defendanc  wliose  agent  cnnsed  no  ! 

appearance  to  be  made,  mistakenly  believing  that  ^ 

the  writ  issued   was   ec  defective  as  to  be  no  . 
foundation  to  the  suit,  where  the  amount  involved 
is  small. 

Appeal  from  court  of  common  pleas,  Hart- 
ford county;  John  Walsh,  Judge. 

Action  by  William  Jartman  against  the  Pa- 
cific Fire  Insurance  Company  on  a  policy  of 
Insurance.  From  an  order  denying  a  motion 
to  open  up  a  judgment,  defendant  appeals. 
AfHrmed. 

The  plaintiff  bad  a  policy  Issued  by  the  de- 
fendant Insuring  him  against  loss  by  fire  on 
his  household  goods.  During  the  life  of  the 
policy  his  goods  were  damaged  by  fire.  He 
brought  a  suit  on  the  policy  to  recover  the 
loss,  claiming  to  recover  )i200  damages.  The 
comiilaint  was  duly  6crve<l  on  the  insurance 
commissioner  of  this  state,  and  was  returned 
to  and  entered  in  the  docket  of  the  court  of 
common  pleas  in  Hartford  county  at  Its  Sep- 
tember term,  1806.  The  case  was  continued 
from  time  to  time  till  the  January  term,  1897, 
when,  the  defendant  having  failed  to  appear. 
Judgment  was  rendered  by  default  for  the 
plaintiff  to  recover  the  sum  of  $103.75. 

On  the  13th  day  of  February,  1897,  the  de- 
fendant moved  the  said  court  to  open  the  de- 
fault. The  court  beard  the  parties  on  the  mo- 
tion, with  their  witnesses  and  counsel,  and  on 
consideration  refused  to  grant  It.  The  de- 
fendant gave  notice  of  an  appeal  from  that 
judgment  to  this  court.  For  the  purpose  of 
making  that  appeal  the  counsel  for  the  de- 
fendant asked  the  court  for  a  finding  of  facts, 


and  themselves  prepared  and  submitted  to  the 
Judge  of  that  court  a  proposed  finding  ot  the 
facts  in  the  matter,  as  they  claimed  them  to 
be,  as  follows:  "(1)  On  August  7,  1898,  the 
plaintiff  brought  an  action  against  the  defend- 
ant, to  recover  damages  for  an  alleged  loss  by 
fire  upon  the  premises  occupied  by  the  plain- 
tifl.  Said  writ  was  made  returnable  to  the 
first  Tuesday  of  September,  1896,  and  was 
served  by  leaving  a  copy  with  the  insiurance 
commissioner  of  this  state.  Said  commissiOD- 
er  mailed  a  writing  purporting  to  be  a  copy  of 
said  process  to  the  defendant  at  New  York, 
but  In  said  copy  there  was  left  blank  the  time 
or  date  that  defendant  was  summoned  to  ap- 
pear In  court  to  answer  to  said  complaint.  (2» 
Upon  receiving  said  copy  from  the  insurance 
commissioner,  the  defendant,  by  its  proper  of- 
ficer, communicated  by  letter  with  the  repre- 
sentative or  agent  of  said  company  in  this 
state,  one  Granville  W.  GoodseU,  of  Bridge- 
port, notifying  him  of  the  institution  of  said 
suit,  and  directing  him  to  protect  the  Interests 
of  the  defendant  therein.  (3)  Said  GoodseU. 
after  Inspecting  said  writ,  erroneously  sup- 
posed and  believed  that  it  was  not  necessary 
to  enter  an  appearance  In  sold  action,  because 
of  the  omission  of  any  specified  time  upon 
which  to  appear  and  answer;  and,  having 
previously  been  negotiating  a  compromise  of 
the  plaintiff's  claim,  having  bad  several  con- 
ferences with  plaintiers  counsel  upon  the  sub- 
ject of  said  claimed  loss,  said  GoodseU  erro- 
neously supposed  and  believed  that  said  writ 
had  been  sent  to  said  company  for  the  purpose 
of  hastening  a  settlement  of  the  claim,  and 
erroneously  believed  that  no  suit  was  actually 
pending  in  said  court;  and  solely  on  that  ac- 
count, and  because  of  his  Ignorance  of  the  legal 
status  of  said  claim  as  then  being  prosecuteil 
against  the  defendant,  he  failed  to  enter  an 
appearance  in  said  cause  In  behalf  of  the  de- 
fendant, or  to  employ  counsel  to  appear  in 
said  cause.  (4)  The  defendant,  at  ail  time» 
since  said  action  was  brought,  has  believed 
that  its  said  agent  in  Connecticut  had  proteL-t- 
ed  its  interests  in  respect  to  the  claim  made  by 
the  plaintiff,  and  In  respect  to  said  suit,  in 
every  proper  way,  and  thatlie  had  taken  sach 
steps  as  would  Insure  It  a  trul  upon  the  merits 
of  said  cause,  and  had  no  knowledge  of  the 
judgment  by  default  rendered  in  said  cause,  or 
that  the  status  of  said  case  was  such  as  that 
a  Judgment  by  default  could  be  rendered  there- 
in, until  notified  by  counsel  for  plaintiff  by 
letter  dated  February  2,  1897,  of  the  fact  that 
a  Judgment  by  default  was  rendered  in  saiii 
cause  on  the  13th  day  of  January,  1897.  loi 
Immediately  upon  receipt  of  said  notice  de- 
fendant employed  counsel,  and  througb  its 
counsel  at  once  took  steps  to  procure  the  open- 
ing of  said  Judgment,  claiming  to  have  a  legsii 
defense  to  said  action.  The  court  denied  said 
motion,  and  held  that  upon  the  facts  hereinlx>- 
fore  set  forth  the  defendant  was  guilty  of  De«- 
ligence  In  failing  to  cause  an  appearance  to 
be  made  In  said  cause." 
The  Judge  made  a  finding  different  from  the 
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flndlng  proposed  by  counsel.  It  Is  this:  "(1) 
The  plaintiff  held  a  policy  of  Insurance  duly 
issued  by  the  defendant  on  his  clothing  and 
household  fomiture,  and  by  a  fire  which  oc- 
curred on  the  l&th  day  of  July,  18d6,  the  prop- 
erty 80  Insured  by  the  defendant  was  dam- 
aged. (2)  The  defendant  had  notice  of  said 
loss,  and,  through  Its  agent,  negotiations  were 
oiiened  with  the  plaintiff  with  the  view  to  the 
adjustment  and  payment  of  said  loss;  but  a 
difference  arose  as  to  the  actual  amount  of 
damage,  and  all  attempts  for  an  amicable  ad- 
justment of  the  same  were  abandoned  about 
the  ISth  day  of  July,  1896.  (3)  On  the  26th 
day  of  August,  1806,  the  plaintiff  brought  an 
action  against  the  defendant  to  recover  the 
loss  caused  by  said  fire  by  writ  and  complaint 
returnable  to  this  court  on  the  first  Monday  of 
September,  1896,  and  service  was  duly  made 
of  the  same,  as  required  by  statute,  by  a  dep- 
uty sheriff  of  said  county  leaving  a  true  and 
attested  copy  of  the  writ  and  complaint  with 
the  insurance  commissioner  of  this  state.  (4) 
The  insurance  commissioner,  Instead  of  for- 
warding to  the  defendant  the  attested  copy  of 
the  writ  and  complaint  served  ixpon  him  by 
the  officer,  had  his  chief  clerk  make  a  copy  of 
the  same,  and  forward  it  to  the  defenJant, 
and  In  the  copy  so  made  by  said  chief  clerk 
by  mistake  the  return  day  was  represented  as 

being  'the Monday  of  September,  1806,' 

omitting  the  word  'first'  before  Monday.  (5) 
The  copy  of  the  writ  and  complaint  was  served 
on  the  insurance  commissioner  on  the  26th  day 
of  August,  1886,  who  on  the  same  day  for- 
warded a  copy  ot  the  same  with  the  word 
'first'  omitted  therefrom,  as  aforesaid,  by  mall 
to  the  defendant  at  its  principal  office  In  New 
York  City,  by  whom  It  was  received  In  due 
course  of  mall.  (6)  The  defendant,  upon  re- 
ceiving said  copy  of  the  writ  and  complaint 
from  the  Insurance  commissioner,  vmrote  by  Its 
president  to  Granville  W.  Goodsell  of  Bridge- 
port, the  agent  of  said  defendant  In  this  state, 
a  letter  In  relation  thereto,  of  which  the  fol- 
lowing is  a  copy:  'New  York,  August  26,  1896. 
O.  W.  Goodsell,  Esq.,  Special  Agent,  Bridge- 
port, Conn.— Dear  Sir:  We  have  to-day  receiv- 
ed from  the  Insurance  department  of  your  state 
papers  In  re  claim  of  William  Jartman.  This 
Is  the  loss  under  policy  No.  10,259,  New  Brit- 
ain, Conn.,  which  agent  reported  July  15th, 
probable  loss  f^  to  $50.  The  amount  de- 
manded in  the  complaint  is  $200.  We  presume 
that  you  have  this  matter  hi  mind,  and  will 
see  that  same  has  prompt  attention.  The  sum- 
mons reads:    "To  appear  before  the  honorable 

court   of  common  pleas,   Hartford,  on  

Monday  of  September,  1896."  We  can  send 
you  the  papers  if  you  desta%,  but  presume  that 
you  are  entirely  familiar  with  the  case.  Re- 
.-spectfully,  Frank  T.  Stimon,  President.'  (7) 
Said  Goodsell  made  no  attempt  to  ascertain 
when  said  action  was  actually  returnable,  and 
took  no  steps  to  employ  an  attorney  to  ascer- 
tah)  what  course  would  be  proper,  under  the 
circumstances,  to  pursue.  (8)  The  original  writ 
and  complahit  was  duly  returned  to  this  court, 


and  remained  on  the  docket  without  any  ap- 
pearance by  or  on  behalf  of  the  defendant 
from  the  first  Monday  of  September,  1896,  un- 
til the  13th  day  of  January,  1897,  a  period  of 
more  than  four  months,  when  the  same  was 
defaulted.  (9)  Upon  a  hearing  In  damages  the 
plaintiff  claimed  to  have  proved  by  himself 
and  another  witness  that  he  sustained  a  loss 
by  fire  as  aforesaid  of  $130.75.  The  court, 
after  hearing  the  evidence,  did  not  allow  that 
sum,  but  rendered  Judgment  for  $100.75  in  fa- 
vor of  the  plaintiff.  (10)  On  the  18th  day  of 
February,  1897,  the  defendant  filed  a  motion 
to  open  the  Judgment  so  rendered,  and  to  re- 
store said  cause  to  the  docket,  as  by  said  mo- 
tion fully  appears.  (11)  The  allegation  in  aald 
motion  that  tlie  copy  of  the  writ  and  com- 
plahit left  with  said  Insurance  commissioner 
did  not  specify  on  what  date  the  defendant 
was  required  to  appear  in  court  Is  not  true, 
and  the  only  omission  In  the  copy  sent  the  de- 
fendant was  that  hereinbefore  mentioned.  (12) 
The  allegation  in  said  motion  that  the  defend- 
ant's agent  had,  at  the  time  of  the  service  of 
said  writ  and  complaint,  "negotiations  pending 
with  counsel  for  the  plaintiff  for  a  settlement 
of  plaintiff's  claim,  and  supposed  and  errone- 
ously believed  that  said  writ  was  merely  de- 
signed to  hasten  the  pending  n^otiatlens,  and 
was  not  aware  that  any  suit  was  actually 
pending,"  is  not  true.  All  negotiations  for  set- 
tlement had  been  abandoned  three  weeks  be- 
fore bringing  this  suit,  and  the  agent  was  ex- 
pressly notified  of  the  pending  of  this  action. 
(13)  The  allegation  in  said  motion  that  the  de- 
fendant Is  prepared  to  show  that  in  fact  the 
plaintiff's  loss  did  not  exceed  $16,  Is  incon- 
sistent with  the  defendant's  letter  to  its  said 
agent,  in  which  it  states  that  on  the  day  of 
the  fire  Its  local  agesat  reported  the  loss  as  from 
$25  to  $50;  and  the  plaintiff  has  proved  an 
actual  loss  of  more  tloan  double  the  highest 
sum  thus  named.  (14)  No  evidence  was  of- 
fered by  the  defendant  to  show  that  Its  said 
agent  In  any  way  led  It  to  b^eve  that  he  had 
taken  any  steps  to  protect  Its  Uiterests  In  re- 
lation to  the  plaintiff's  claim,  or  that  he  had 
taken  any  steps  to  Insure  it  a  trial  upon  the 
merits  of  the  action,  or  that  any  fraud  or  de- 
celt  had  been  practiced  upon  It  by  said  agent 
In  reference  to  this  action.  (15)  No  evidence 
was  offered  by  the  defendant  to  show  that  it 
ever  received  any  reply  from  its  said  agent  to 
the  letter  sent  him  instructing  him  to  see  that 
this  action  had  prompt  attentlcm;  and  no  evi- 
dence was  offered  to  show  that  during  said 
four  months,  while  the  action  remained  unde- 
fended, there  was  any  attempt  made  by  the 
defendant  to  ascertain  the  status  of  the  case, 
or  the  action  taken  by  its  agent  in  reference 
thereto.  (16)  The  motion  of  the  defendant 
to  open  the  Judgment  was  sworn  to  by  Its  said 
agent,  Goodsell,  but  no  oral  testimony  was  of- 
fered in  support  of  It;  and  the  averments  there- 
in, so  far  as  the  same  have  not  been  disproved, 
and  as  found  true  by  the  court,  are  as  follows: 
(17)  The  defendant's  agent  for  the  state  of 
Connecticut,  to  whom  the  defendant  hitrusted 
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tlie  matter  of  looking  after  Ita  Interest  In  tbe 
action,  erroneously  snpposed  and  believed  that 
it  was  not  Incnmbent  upon  him  to  enter  an 
appearance  In  said  cause  on  account  of  the 
omission  of  any  specified  date  on  which  the 
defendant  should  appear;  and  because  of  his 
Ignorance  of  the  legal  statns  of  the  matters  be- 
tween the  plaintiff  and  defendant  by  the  issu- 
ance of  said  writ  he  failed  to  enter  any  ap- 
pearance for  the  defendant.  (18)  The  defend- 
ant had  no  knowledge  that  a  judgment  by  de- 
fault had  been  rendered  in  said  action,  or  that 
the  status  of  the  said  cause  was  such  that  a 
judgment  by  default  could  be  rendered  there- 
in, until  notified  by  counsel  for  the  plaintiff 
In  a  letter  dated  February  2,  1887,  tbat  a  judg- 
ment by  default  had  been  rendered  by  this 
court  OB  the  18th  day  of  January,  1897.  (19) 
Immediately  upon  receipt  of  such  notice  de- 
fendant employed  counsel,  and  filed  the  mo- 
tioD  to  have  said  judgment  opened.  (20)  The 
court  finds  that  the  defendant,  through  its  said 
agent,  was  guilty  of  negligence  in  not  taking 
any  steps  to  ascertain  the  actual  return  day  of 
the  original  writ;  and  In  not  taking  steps  to 
ascertain  If  a  misrtake  had  not  been  made  In 
tbe  copy  of  the  writ  and  complaint  sent  to  it 
by  the  insurance  commissioner;  and  in  not  con- 
sulting with  or  employing  counsel  in  refer- 
ence to  said  action.  (21)  The  court  fui-ther 
finds  that  the  defendant  itself  was  guilty  of 
negligence  in  not  having  for  four  months  taken 
any  steps  to  ascertain  what,  if  any,  action  had 
l>een  taken  by  its  said  agent  in  reference  to 
defending  said  action,  or  whether  the  instruc- 
tions given  by  it  to  said  agent  had  been  car- 
ried out,  and  in  not  appearing  or  having  coun- 
sel appear  to  defend  said  action.  Upon  the 
foregoing  facts  the  court  denied  the  motion  to 
open  the  judgment,  and  restore  the  case  to  the 
docket." 

This  finding  w^aS  filed  on  the  Slst  day  of 
March,  1897.  Subsequently  there  were  vari- 
ous motions  to  change  the  finding,  which  were 
heard,  and  rulings  nude  thereon.  The  pres- 
ent case  is  an  appeal  to  this  court  from  the 
judgment  of  the  court  of  common  pleas,  ac- 
companied by  a  motion  to  correct  the  finding. 
Tbe  exceptions  and  reasons  of  appeal  are  as 
follows:  "(1)  The  court  erred  in  holding 
and  deciding  that  the  written  motion  of  de- 
fendant, on  file  and  duly  sworn  to  as  required 
by  law,  did  not,  in  the  absence  of  other  evi- 
dence, furnish  prima  facie  evidence  of  the 
truth  of  the  allegations  therein  contained. 
(2)  The  court  erred  In  holding  and  deciding, 
without  other  evidence  than  the  written  mo- 
tion of  the  defendant  on  file,  and  the  letter 
from  tbe  defendant  to  one  Ooodsell  set  forth 
m  said  finding,  that  the  defendant  had  not  a 
valid  defense  to  said  action;  and  in  holding 
and  deciding  that  the  ex  parte  evidence  origi- 
nally offered  by  the  plaintiff  in  said  action 
could  be  lawfully  resorted  to  by  the  court 
upon  this  proceeding,  in  determining  whether 
in  fact  the  defendant  had  a  valid  defense 
thereto.  (3)  The  court  erred  in  holding  and 
deciding  that  the  allegations  of  said  written 


motion  of  the  defendant,  duly  sworn  to,  did 
not  furnish  prima  facie  evidence  of  the  fact 
that  defendant  had  a  legal  defense  to  said  ao 
tlon.  (4)  The  court  erred  in  holding  and  de- 
(Adlag  that  upon  the  facts  found  the  defendant 
was  guilty  of  negligence  in  failing  to  enter 
an  appearance  in  said  cause.  (5)  The  court 
erred  in  finding,  without  any  evidence  in  op- 
position to  the  allegations  of  said  written  mo- 
tion, that  'an  attempts  for  an  amicable  adjust- 
ment of  the  same  were  abandoned  about  the 
18th  day  of  July,  1896,'  as  set  forth  In  the  (sec- 
ond paragraph  of  the  finding;  and  in  finding 
that  the  allegation  of  said  motion  diat  the  de- 
fendant's agent  had  at  the  time  of  the  service 
of  said  writ  and  complaint  negotiations  pend- 
ing with  counsel  for  the  plaintiff  for  a  settle- 
ment of  plaintiff's  claim,  and  snpposed  and  er- 
roneously believed  that  said  writ  was  merely 
designed  to  hasten  tbe  iiending  negotiations, 
and  was  not  aware  that  any  suit  was  actually 
pending,'  was  not  true,  as  set  forth  in  the 
twelfth  paragraph  of  the  finding;  and  In  find- 
ing that  'all  negotiations  for  settlement  had 
been  abandoned  three  weeks  before  bringing 
this  suit,  and  the  agent  was  expressly  noti- 
fied of  the  pending  of  this  action,'  as  set  f<nth 
in  said  second  paragraph.  (6)  The  court 
erred  in  refusing  to  find,  In  the  attsence  of 
any  opposing  evidence,  that  the  facts  con- 
tained in  paragraphs  S,  4,  5,  and  7  of  defend- 
ant's written  motion  were  proven,  and  true. 
(7)  The  court  erred  in  refusfaig  to  find  as  re- 
quested in  paragraphs  3  and  4  of  the  defend- 
ant's requests,  and  in  paragraphs  8  and  9  of 
defendant's  pnqxjsed  amendments  to  said 
finding." 

Stiles  Jadsoo,  Jr.,  for  appellant    Edward 
Oaffney,  for  appellee. 

AIJDRBWS,  C.  J.  (after  stating  fte  facts). 
An  application  to  open  a  default  Is,  when  not 
based  on  a  pure  error  of  law,  addressed  to 
the  sound  discretion  of  the  court.  On  tbe  de- 
fendant's own  claim,  It  received  in  due  seRson 
what  purported  to  be  a  copy  irf  the  writ  re- 
quiring It  to  appear  before  the  court  of  com- 
mon pleas  to  be  holden  on  the  Mon- 
day of  the  following  month,  and  immediately 
forwarded  it  to  one  whom,  in  its  "proposed 
finding,"  is  styled  "the  representative  or  a««nt 
of  said  company  in  this  state."  for  proper  ac- 
tion. This  representative  took  no  action,  on- 
der  the  mistaken  belief  that  the  copy  was  cor- 
rect, and  that  a  wrtt  with  such  a  blank  could 
not  be  tbe  foundation  of  a  suit.  Some  one 
must  lose  by  this  mistake,— either  tbe  plain- 
tiff, who  has  recovered  judgment  on  a  proper 
writ,  and  necessarily  at  an  expense  conalde-r- 
able  in  view  of  the  amount  in  controversy, 
or  the  defendant,  who  has  thus  been  hdd  lia- 
ble for  a  claim  against  which  it  had  a  good 
defense.  In  our  opinion,  the  judge  of  the 
court  of  common  pleas  was  justified  in  rulins 
that  the  company,  rather  than  the  plaintiff. 
must  be  the  party  to  suffer  from  the  blonder 
of  its  representative.    He  should  have  coa- 


Digitized  by  VjOOQIC 


COIUL) 


GILLETTE  v.  OOODSPEED. 


978 


svilted  coojwel  before  committing  bis  princi- 
pal to  a  p(dlcy  of  Inaction.  Woods  v.  Bize- 
xinOsl,  57  Conn.  471,  18  AU.  252.  The  amount 
of  the  judgment  was  not  large  enough  to  In- 
vol-re  the  defendant  In  any  aerioua  loss,  while, 
if  the  default  had  been  opened,  the  plaintiff 
would  neceasarily  have  been  put  to  such  new 
expense  aa,  in  the  event  of  bla  ultimate  re- 
covery, would  have  materially  reduced,  if  not 
consumed,  the  fruita  of  his  litigation.  Under 
these  circumstances,  even  if  every  other  claim 
of  the  defendant  had  been  supported,  the  trial 
court  did  not  exceed  the  limits  of  judicial  dis- 
cretion in  refusing  to  open  the  default.  It  is 
therefore  unnecessary  to  consider  the  numer- 
ous subordinate  questions  wliich  are  raised 
upon  the  record.  There  is  no  error.  The 
other  judges  concurred. 


OILLBTTB  r.   OOODSPBBD. 

(Supreme  Court  of  Errors  of  Connecticut.    3uly 

13.  1897.) 

ffBRRIES  — NbOLIOEN'CE  —  BAILMENTS  —  KlOBTS  Or 

Bailee. 

1.  In  view  of  Oen.  St.  c.  162.  p.  604,  malcing  it 
the  duty  of  ferry  commissioners  to  compel  ferry- 
men to  equip  their  ijoats  witii  appanitus  neces- 
sary for  the  safety  of  teams,  the  court  will  not 
say  that  it  was  negligence  in  a  ferryman  not  to 
fui-uish  chains  or  barriers  at  the  ends  of  liis  boat, 
where  the  ferry  commissioners  have  made  no 
mich  requirement  for  more  than  20  years. 

2.  A  bailee  is  entitled  to  recover  the  ftill  amount 
of  an  injury  done  to  the  subject  of  the  bailment. 

Appeal  from  superior  court,  Middlesex  coun- 
ty;  Ralph  Wheeler,  Judge. 

Action  by  Wllbert  H.  Gillette  Against  Wil- 
liam R.  Goodspeed,  a  ferryman,  for  an  acci- 
dent due  to  the  defective  construction  of  his 
boat.  Judgment  for  plaintiff,  and  appeal  by 
defendant.     Error. 

The  finding  of  facts  was  as  follows:  The  de- 
fendant was  on  October  16,  1895,  a  ferryman, 
and  carrier  of  passengers  and  teams  by  boat 
propelled  by  steam,  on  the  Connecticut  river, 
between  the  towns  of  East  Haddam  and  Had- 
dam,  and  received  on  his  boat  for  transporta- 
tion the  plaintiff  and  his  horse,  and  a  carriage 
which  the  plaintiff  had  borrowed,  of  its  owner 
for  temporary  tise,  and  was  then  using;  tak- 
ing the  usual  toll  for  transportation  of  passen- 
ger, horse,  and  vehicle.  The  plaintiff,  at 
about  7:30  o'clock  in  the  evening,  led  his  horse, 
with  the  carriage,  on  the  boat,  stopping  about 
midway  of  the  boat,  and  there  held  the  horse 
by  the  reins  under  the  mouth  and  by  the  nose. 
There  was  no  chain,  gate,  or  guard  of  any 
kind  at  either  end  of  the  boat,  and  none  had 
been  provided  by  the  defendant.  No  one  ten- 
dered the  plaintiff  any  assistance,  nor  was  any 
offer  made  to  blm  by  the  defendant,  or  by  his 
employes  in  the  management  of  the  boat,  to 
tie  or  fasten  the  horse  in  any  way,  or  to  take 
the  charge  or  custody  of  the  property,  and  the 
plaintiff  was  left  In  the  care  of  It  while  the 
boat  was  on  its  passage  across  the  river.  On 
the  way  over  the  river  the  horse  took  a  sudden 


fright  at  some  noise  or  other,  started  suddenly, 
and  went  forward  off  the  end  of  the  boat,  and 
was  drowned.  The  carriage  went  overboard 
with  him,  ^d  was  injured.  The  plaintiff  held 
the  horse  in  the  manner  above  described,  and 
as  well  as  he  was  able,  until  be  reached  the 
end  of  the  boat,  but  was  unable  to  control  bim, 
and  was  compelled  to  let  go  hie  hold  to  save 
himself.  Had  the  boat  been  provided  with  a 
chain  or  gate,  or  other  reasonably  safe  guard, 
at  the  end,  the  plaintiff  by  reason  of  it  would 
have  been  able  to  control  the  horse,  and  the 
horse  and  carriage  would  not  have  gone  over- 
board. The  want  of  such  chain,  gate,  or 
guard  was  the  proximate  cause  of  the  plain- 
tiff's loss.  The  plaintiff  exercised  reasonable 
care  in  the  custody  and  control  of  the  horse, 
and  was  free  from  any  negligence  whatever 
amounting  to  a  want  of  ordinary  care,  and 
contributing  to  his  injury.  The  defendant  did 
not  exercise  due  or  reasonable  care,  and  was 
negligent  In  failing  to  provide  and  make  use 
of  sutBclent  guards  at  the  ends  of  the  boat  for 
the  safe  transportation  of  teams  left,  as  was 
the  plaintiff's,  in  the  custody  and  care  of  their 
owners  or  drivers,  and  the  plaintiff's  Injury 
was  due  to  the  defendant's  negligence  in  that 
regard.  Testimony  Introduced  without  objec- 
tion  shows  that  the  equipment  of  the  boat  on 
which  the  accident  occurred  is  the  same  as  has 
been  used  on  the  defendant's  ferry  for  much 
the  greater  part  of  23  years,  and  that  during 
that  time  125,000  horses  were  transported 
without  accident  or  loss.  The  defendant  has 
not  failed  to  meet  any  requirements  made  ei- 
ther by  the  United  States  government  inspec- 
tors or  by  the  state  feiTy  commissioners  in  the 
manageiiient  of  the  ferry.  The  defendant  pro- 
vided the  l)oat  with  certain  rings,  fastened  in 
the  timbers  of  the  boat,  to  which  horses  might 
be  tied  by  the  necks,  and  also  certain  rings  to 
which  axles  of  carriages  might  be  chained, 
and  had  also  ropes  and  chains  in  the  cabin 
of  the  boat,  where  they  were  usually  kept  (but 
not  at  the  time  connected  with  the  rings), 
which  might  have  been  used  for  the  purposes 
mentioned;  but  the  defendant's  employes  did  . 
not  offer  to  use  them,  or  suggest  theU-  use.  If 
the  means  provided  to  secure  the  safety  of 
teams  had  been  employed  on  this  occasion,  the 
horse  would  not  have  gone  off  the  boat.  There 
are  other  ferryboats  used  on  the  river,  equip- 
ped as  was  the  defendant's  boat,  while  some 
of  the  boats  there  used  have  chains  or  guards 
of  some  kind  at  the  ends.  Horses  securely 
fastened  to  the  rings  on  the  boat  would  be 
less  likely  to  go  overboard  than  they  would  be 
if  held  by  the  owners  or  drivers,  no  guard  of 
any  kind  being  used  at  the  end  of  the  boat; 
but  horses  so  tied  or  fastened  are  liable  to 
Injure  themselves,  and,  in  view  of  all  risks  of 
danger,  horses  are  probably  safer  when  held 
by  men  of  ordinary  strength  than  they  are 
when  fastened  to  the  boat.  The  plaintiff  had 
for  several  years  crossed  on  the  ferryboat  fre- 
quently with  a  team,  and  knew  about  the  rings 
on  the  l)oat  for  the  faistening  of  horses,  but 
knew  also  that  it  was  not  the  practice  of  the 
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officers  or  employes  on  the  boat  to  use  them. 
He  did  not  ask  to  have  his  horse  tied  or  car- 
riage chained  to  the  boat.  He  had  crossed  on 
the  boat  on  the  morning  of  that  dfiy  with  the 
horse,  which  then  showed  no  signs  al  fear,  and 
he  believed  him  gentle  and  kind.  It  was  the 
custom  of  the  officers  and  employes  on  the 
boat  to  leave  teams  in  the  custody  of  owners, 
and  it  was  only  when  a  horse  showed  some 
sign  of  fear,  or  when  there  appeared  some 
special  reason  for  interference,  that  they 
would  otter  to  take  charge  of  a  team,  or  render 
any  assistance  In  caring  for  !t.  The  employfts 
of  the  defendant  on  this  occasion  exei-cised 
reasonable  care  in  respect  to  noises  on  the 
boat.  The  plaintiff  testified  that  he  had  al- 
ways regarded  the  boat  as  Id  a  dangerous  con- 
dition, and  as  not  a  safe  boat  for  the  carrying 
of  teams,  but  that  he  had  never  made  com- 
plaint to  the  defendant  on  that  account.  It  Is 
found  that  in  the  seven  years  prior  to  the  ac- 
cident, during  which  time  the  plaintiff  had 
crossed  the  ferry  as  often  as  once  a  week,  of- 
ficers of  the  boat  had  perhaps  four  or  five 
times  asked  him  whether  he  would  have  his 
horse  tied,  and  that  he  had  declined  on  all 
those  occasions  but  one.  Once  he  accepted 
the  suggestion,  and  the  colt  which  he  bad  was 
tied.  He  had  not  declined  to  have  this  horse 
fastened,  and  It  was  not  shown  what  kind  of 
a  horse  he  had  when  suggestions  of  fastening 
were  made  to  him  and  declined,  or  under  what 
circumstances  they  were  made.  It  Is  not 
found  that  there  was  any  contract  between 
the  plaintiflr  and  defendant,  either  express,  or 
implied  from  their  conduct  or  course  of  busi- 
ness, modifying  or  varying  for  this  occasion 
the  contract  between  a  ferryman  and  his  pas- 
senger accompanied  by  a  team,  or  that  the 
plaintiff  had  expressly  or  Imi  liedly  waived  any 
right  of  safe  transportation  due  him  as  a  pas- 
senger on  the  ferry  with  his  team  at  the  time 
of  this  crossing.  Upon  the  foregoing  facts  the 
defendant  made,  among  others,  the  claim  that 
he  had  provided  a  reasonably  safe  boat  for  the 
transportation  of  passengers  and  teams,  and 
so  was  not  liable  In  this  action,  and  that,  the 
carriage  not  being  the  plaintlfTs  property,  he 
was  not  entitled  to  recover  damages  for  In- 
Jury  to  It.  The  court  gave  Judgment  for  the 
plaintiff,  and  Included  In  it  an  Item  of  $70  for 
Injury  to  the  carriage. 

Rollin  V.  Tyler,  for  appellant.  John  M. 
Murdoch,  for  appellee. 

BALDWIN,  J.  (after  stating  the  facts).  A 
ferry  can  only  be  maintained  by  authority  from 
the  state,  and  is  the  proper  subject  of  public 
regulation.  Enfield  Toll-Bridge  Co.  v.  Hart- 
ford &  N.  H.  R.  C!o.,  17  Conn.  64.  Our  Laws 
provide  that  every  ferry  shall  be  furnished 
with  a  boat,  properly  pi-ovlded  and  manned, 
sufficient  for  the  safe  and  speedy  transporta- 
tion of  passengers,  their  teams,  and  other  prop- 
erty; that  two  commissioners  shall  be  apiwint- 
ed  for  each  ferry,  who  shall,  as  often  as  they 
deem  necessary,  cai'efully  inquire  Into  its  man- 


agement. Inspect  the  boats,  and  see  that  it  Is 
kept  according  to  law;  that,  should  they 
at  any  time  find  that  It  Is  not  so  maintained, 
they  shall  order  the  town  or  towns  in  which  it 
is  situated  to  make  the  defect  good  within  such 
time  as  they  shall  appoint;  and  that,  if  this  or- 
der Is  not  obeyed,  they  shall  themselves  caose 
the  deftclency  to  be  repaired  or  supplied  as 
soon  as  possible,— the  expense  to  be  liquidated 
by  the  superior  court,  which  shall  Issue  execu- 
tion therefor  In  thet  favor  against  the  default- 
ing town  or  towns.  It  Is  further  provided  that 
any  person  who  is  bound  to  maintain  a  ferry 
iM'tween  towns  may  be  compelled  by  them  so 
to  do,  and  to  reimburse  them  for  all  charges 
legally  Incurred  by  them  by  reason  thereof,  and 
that  tf  he  should,  in  the  (pinion  of  the  commis- 
sioners, neglect  to  maintain  It  according  to  law. 
they  can  make  an  order  against  him  for  its 
maintenance,  on  pain  of  his  forfeiting  an  his 
interest  to  the  town  or  towns  In  or  between 
which  the.  ferry  Is  situated.  (Sen.  St.  c.  162. 
p.  GMs.  A  special  tribunal  has  thus  been 
erected  for  the  inspection  of  ferry  boats,  with 
power  to  pass  summary  orders  for  any 
changes  hi  them  deemed  necessary  for  the  SMfe- 
ty  of  passengav  or  tbeh:  teams,  and  to  enfori.-e 
them.  In  case  of  need,  at  the  expense  of  the 
town  or  towns  in  which  the  ferry  landings  may 
be.  The  defendant's  boat  was  provided  with 
rings,  ropes,  and  chains  for  securing  horse* 
and  vehicles.  It  has  been  thus  equipped  for 
many  years,  during  which  it  had  transported 
over  100,000  horses  without  injury  to  any.  It 
is  found  that  horses  fastened  to  snob  rings 
are  less  likely  to  go  overboard  than  If  held  by 
their  owners,  but  are  liable  to  Injure  them- 
selves, and,  In  view  of  all  risks  of  danger,  are 
probably  not  so  safe  as  when  hdd  by  men  of 
ordinary  strength.  The  complaint  charges  the 
defendant  with  fault  in  two  particulars:  One 
is  the  making  of  unnecessary  noise  in  the  nee 
of  the  steam  power  by  which  the  boat  was  nm, 
but  the  finding  Is  that  in  this  respect  there  was 
no  want  of  reasonable  care.  The  other  is  neglect 
to  provide  the  ends  of  the  boat  with  any  chain, 
gate,  or  other  guard.  By  this  averment  the 
plaintiff  asks  the  courts  to  pass  upon  a  matter 
peculiarly  within  the  Jurisdiction  of  the  ferry 
commlsslonets.  Whether  a  certain  ferryboat 
should  be  equipped  with  a  certain  kind  of  ai>- 
paratus,  or  safeguard,  in  preference  to  any  oth- 
er, for  the  protection  <rf  horses,  is  a  practical 
question,  which  can  best  be  determined  liy 
those  specially  familiar  with  the  feny  buslneas, 
and  the  particular  local  circumstances  affecting 
the  particular  ferry.  It  is  found  that  the  de- 
fendant has  not  failed  to  meet  every  require- 
ment of  the  commissions^  on  Ills  ferry.  It 
must  be  assumed  that  those  public  officers  have 
done  their  duly.  If  they  have  not  ordered  him 
to  replace  or  supplement  his  apparatus  for  se- 
curing horses  and  teams  from  risk  of  Injury. 
by  gates,  chains,  or  other  guards  at  either  end 
of  the  boat.  It  is  presumably  because  they 
deem  It  unnecessary  or  unwise.  Any  such 
safeguards,  if  maintained  throughout  the  trip, 
must  to  some  extent  be  an  impediment  to  a 
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speedy  landing;  and,  If  r^noved  \3et0re  the 
shore  were  reached,  the  act  of  their  withdrawal 
might  lead  horses  to  suppose  the  time  had  come 
to  start,  and  so  become  uneasy  and  restive. 
The  balancing  of  advantages  and  disadvantages 
between  the  adoption  of  one  or  another  method 
of  promoting  the  convenience  and  safety  of 
travelers,  In  these  respects,  is  an  appropriate 
function  of  the  commis."  ioners  set  by  the  state 
to  oversee  this  ferry.  Tlie  finding  of  the  supe- 
rior court  that  the  defendant  was  negligent  in 
not  providing  gates,  chains,  or  other  barriers 
at  the  end  of  the  boat  cannot  support  the  judg- 
ment imless  It  further  appears  that  be  was 
under  a  legal  obligation  to  make  such  a  pro- 
vision. Guards  of  this  description  certainly 
cannot  be  said  to  loe  necessary  in  every  ferry- 
boat The  ferryman  Is  not  an  Insurer  of  the 
Haf  ety  of  passengers,  or  of  the  property  in  their 
lieeplng.  Evans  v.  Goodrich,  46  Minn.  388, 
49  N.  W.  188;  Loftus  v.  Ferry  Oo.,  84  N.  Y. 
455.  The  only  negligence  on  the  part  of  the 
defendant  which  is  stated  in  the  finding  Is  a 
failure  to  perform  the  duty  which  It  was  as- 
sumed that  the  law  imposed  upon  him,  of 
equipping  his  boat  at  both  ends  with  guards. 
It  is  found  that  he  provided  for  the  protection 
of  the  plaintiff's  team  means  which,  tf  used, 
would  have  prevented  the  accident,  and  that 
the  plaintiff  knew  of  these  means,  and  did  not 
use  them,  b^evlng  his  horse  to  be  kind  and 
gentle.  It  Is  not  found  that  the  defendant  was 
negUgoit,  under  such  circumstances.  In  falling 
to  ask  the  plaintiff  to  thus  secure  his  team, 
and  a  finding  of  n^ligence  on  such  ground 
could  hardly  be  defended.  The  question  of 
negligence  depends  wholly  on  the  ruling  of  the 
court  that  it  was  the  duty  of  the  defendant  to 
provide  his  boat  at  all  times  with  the  guards 
specified.  Had  it  appeared  that  the  attention 
of  the  ferry  commissionei's  had  been  directed 
to  tbis  matter,  and  an  order  made  regulating 
the  use  of  guards,  a  compliance  with  that  order 
might  have  protected  the  defendant;  and  cer- 
tainly would,  unless  the  evidence  showed  that 
for  reasons  peculiar  to  this  case  the  requhe- 
ments  <^  ordinary  prudence  called  for  addi- 
tional and  special  precaution.  Nolan  v.  Rail- 
road Co.,  53  Conn.  461,  473,  4  Atl.  106;  Dyson 
v.  Railroad  Co.,  57  Conn.  »,  22,  17  Ati.  137; 
liowen  v.Raih-oadCo.,59Conn.  364,  369,  21Atl. 
1073;  Bates  v.  Railroad  Co.,  60  Conn.  250,  266,22 
AtL  538.  And  In  the  absence  of  any  such  order 
the  presumption  arising  from  the  failtu-e  of  the 
commissioners,  for  more  than  20  years,  to  pre- 
scribe this  special  equipment.  Is  entitled  to 
some  weigbt  in  deciding  the  question  of  legal 
duty.  We  do  not  thlnU  that  guards  of  the  kind 
described  ate  so  clearly  requisite  to  the  safe 
transportation  of  property  by  ferrymen  that  the 
law  Imposes  upon  each  one  the  duty  of  provid- 
ing such  guards.  There  Is  nothing  in  the  pres- 
ent case  to  Indicate  any  special  duty  belonging 
to  this  ferryman.  It  follows  that  the  plaintiff 
failed  to  prove  any  actionable  negligence. 

Had  the  plaintiff  been  entitled  to  recover,  it 
would  have  been  proper  to  include— as  was  in 
fact  done— the  value  of  the  wagon  in  the  dam- 


ages assesse  I.  If  g^ods  in  the  hands  of  a  bailee 
are  lost  by  the  wrongful  act  of  a  third  party, 
the  latter  Is  liable  to  him  for  their  full  value 
unless  the  owner  Interposes  by  a  suit  for  ,nl8 
own  protection.  The  sum  recovered  by  the 
bailee  above  what  Is  necessary  to  compens-ate 
bim  for  the  lose  of  his  possession  and  special 
projwrty  he  will  hold  in  trust  for  the  owner, 
and  the  wrongdoer  cannot  complain  that  he  is 
made  to  pay  greater  damages  than  the  plaintiff 
has  sustained,  because  the  plaintiff,  for  all  the 
purposes  of  the  action,  represents  the  owner, 
and  occupies  his  place.  White  v.  Webb,  15 
Conn.  302.  There  Is  error,  and  a  new  trial  is 
ordered.   Ite  other  Judges  ccmcurred. 


STATE  V.  CLARKE. 

(Supreme  Court  of  Errors  of  Connecticut.    July 

13,  1897.) 

Municipal  Okdinaxces — Uncbrtaihti. 

An  ordinance  prohibiting  the  erection  or  use 
of  "any  awuitig,  except  the  same  be  upon  a  suit- 
able frame,  and  attached  entirely  to  the  building, 
which  alining  shall  not  when  extended  be  less 
than  six  feet  from  the  sidewalk,"  is  void  for  un- 
certainty, because  the  word  "suitable"  hag  no  defi- 
nite meaning  in  the  connection  in  which  it  is  used. 

Appeal  from  superior  court,  Middlesex  coun- 
ty;  John  M.  Thayer,  Judge. 

Dennlson  W.  Clailte  was  convicted  of  the 
violation  of  an  ordinance  of  the  city  of  Mld- 
dletown,  and  he  appeals.     Reversed. 

Frank  D.  Haines,  for  appellant.  John  M. 
Murdoch,  State's  Atty.,  and  M.  Eugene  Culver^ 
for  the  State. 

TORRANCE,  J.  The  defendant  was  prose- 
cuted In  the  city  court  of  Mlddletown  for  the 
violation  of  an  ordinance  of  that  dty,  and  was 
convicted.  He  appealed  to  the  superior  court, 
and  was  there,  upon  a  trial  to  the  Jury,  con- 
victed, and  judgment  was  rendered  against 
htm,  from  which  Judgment  the  present  ap- 
peal is  taken. 

The  complaint  diarges  that  the  defendant,  on 
the  11th  day  of  March,  1897,  within  the  limits 
of  the  city,  "did,  and  for  a  long  time  previous 
thereto  has  unlawfully  erected  and  maintained 
an  awning  over  the  sidewalk  In  front  of  the 
premises  •  •  •  occupied  by  him,  which 
awning  Is  not  upon  a  suitable  frame,  and  at- 
tached entirely  to  the  building  so  occupied  by 
him  as  aforesaid,  •  •  •  against  the  peace 
and  contraiT  to  the  form  of  the  provisions  of 
the  ordinance  of  said  city  in  such  case  made 
and  provided."  That  part  of  the  ordinance 
upon  which  this  complaint  Is  based  reads  as 
follows:  "The  following  acts  are  declared  to 
be  acts  of  nuisance  of  the  flret  class:  •  •  • 
The  erection  or  malntahiing  any  awning,  ex- 
cept the  same  be  upon  a  suitable  frame,  and 
attached  entirely  to  the  building,  which  awn- 
ing shall  not,  when  extended,  be  less  than  six 
feet  from  the  sidewalk."  The  facts  In  the  ca.se, 
and  they  were  really  undisputed  on  the  trial, 
are  these:    On  the  date  alleged  in  the  cum- 
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plaint,  and  for  a  long  time  prior  thereto,  the 
defendant  maintained  an  awning  over  the  side- 
walk In  front  of  his  store,  "which  awnlug 
rolled  up  and  down  upon  a  wooden  frame, 
w&ich  was  attached  to  the  building,  and  ex- 
tended across  the  sidewalk,  to  wooden  posts 
set  near  the  curbstone,  which  posts  furnished 
the  support  for  the  outer  side  of  the  frame." 
The  awning  was  not  permanently  attached  to 
this  frame,  but  "was  at  one  end  attached  to  a 
2x4  scantling,  which  was  nailed  to  the  buUd- 
ing,  and  at  the  other  end  was  attached  to  a 
wooden  roller,  which  rolled  out  upon  the  frame 
above  described  when  the  awning  was  extend- 
ed, and  which  was  drawn  up  to  the  building 
by  means  of  ropes,  thus  rolling  up  the  awning 
upon  it  when  the  awning  was  not  needed  as 
a  shade."  "No  part  of  the  frame,  imless  the 
posts  aforesaid  be  considered  a  part  of  it,  was 
within  six  feet  of  the  sidewalk."  These  posts, 
"in  addition  to  supporting  Qie  frame,  were 
used  as  hitching  posts  for  horses,"  and  the 
frame  and  posts  "had  existed  In  the  same  con- 
dition for  many  years."  "No  evidence  was  of- 
fered by  the  state  to  show  that  the  said  awn- 
ing or  frame  had  ever  In  any  way  ifiterfered 
with  the  health,  safety,  comfort,  or  convenience 
of  the  public  at  large,  or  that  the  awning  or 
said  frame  was  on  the  day  In  question  a  nui- 
sance In  fact,  or  had  ever  been  so." 

Upon  this  state  of  facts,  the  defendant  re- 
quested the  court,  among  other  things,  to  In- 
struct the  jury  in  substance  as  follows:  (1) 
That  the  ordinance  In  question  was  Invalid  and 
void  for  uncertainty  and  ambiguity.  (2)  That 
It  was  invalid  and  void  for  uncertainty,  "be- 
cause the  word  'suitable'  has  no  d^nlte  and 
determined  meaning  in  the  connection  in  which 
It  is  placed,  and  the  defendant  could  not  know 
that  he  had  done  any  act  which  was  prohib- 
ited by  the  ordinance."  (3)  That  the  charter 
gave  the  city  no  power  to  pass  this  ordinance, 
and  that  the  (M-dluance  Itself  was  unreasonable, 
unjust,  and  oppressive.  (4)  That  the  ordinance 
is  Invalid,  "because  it  attempts  to  declare  that 
to  be  a  nuisance  which  is  not  a  nuisance."  The 
court  refused  to  comply  with  any  of  these  re- 
quests. 

We  are  of  opinion  that  the  court  erred  in 
not  Instructing  the  jury,  as  requested,  that  the 
ordinance  was  void  for  uncertainty.  If  It  be 
assumed,  as  claimed  by  the  state,  that  the 
city,  under  its  charter,  is  empowered  to  pass 
an  ordinance  regulating  the  erection  and  use 
of  awnings,  it  may  still  perhaps  admit  of 
doubt  whether  It  could,  by  an  ordinance,  de- 
clare that  to  be  a  nuisance  which  was  not  in 
fact  a  nuisance;  but,  for  the  purposes  of  the 
argument  merely,  It  will  be  assumed  that  the 
city  had  power  to  pass  the  ordinance  now  In 
question  in  its  present  form.  In  Webster's 
International  Dictionary  the  word  "awning" 
is  defined  as  follows:  "A  roof-like  cover, 
usually  of  canvas,  extended  over  or  before 
any  place,  as  a  shelter  from  the  sun,  rain,  or 
wind;"  and  hi  the  Century  Dictionary  as 
follows:  "A  movable  roof-like  coverhig  of 
canvas  or  other  cloth,  spread  over  any  places 


or  In  front  of  a  window,  door,  etc.,  as  a  pro- 
tection from  the  sun's  rays."  As  thus  defined, 
"awning"  means  the  covering  which  alielt«i 
or  protects,  as  distinct  from  its  ftame  or  sup- 
port; and  this  covering  may  extend  orer,  or 
hang  in  front  o^,  the  protected  place.  It  is  In 
the  sense  of  the  covering,  as  distinct  from  in 
frame,  that  the  word  "awning"  is  used  In 
this  ordinance,  for  It  speaks  of  the  one  as  dis- 
tinct from  the  other.  The  ordinance  dots 
not  prohibit  all  awnings,  but  only  those  whicb 
do  not  conform  to  its  requirements.  It  per- 
mits awnings  under  certain  couditiona,  and. 
In  effect.  It  punishes  as  a  crime  the  erection 
or  use  of  awnings  whldi  faU  in  any  way  to 
comply  with  those  conditions.  This  being 
so,  the  conditions  ought  to  be  stated  with  such 
reasonable  certainty  that  the  man  of  ordinary 
intelligence  may  with  reasonable  efforts  un- 
derstand them,  and  be  able  to  guide  his  con- 
duct by  them.  They  should  be  stated  so 
clearly  and  unambiguously  that  the  average 
man  may  with  due  care  know  whether.  In 
erecting  and  using  his  awning,  he  has  or  has 
not  committed  an  act  which  subjects  him  to 
fine  and  Imprisonment  in  a  criminal  proeeca- 
tion.  An  ordinance  of  this  kind,  which  ihn- 
its  to  a  certain  extent  the  use  of  property, 
and  visits  the  offender  against  Its  provisions 
with  such  consequences,  ought  to  be  strictly 
construed;  and.  when  thus  construed  and 
tested  by  the  rule  above  stated,  we  think  this 
ordinance  should  be  held  to  be  invalid.  The 
ordinance  In  ettect  prohibits  the  use  and  erec- 
tion of  any  awning  "except  the  same  be  upon 
a  suitable  frame,  and  attached  entirely  to  the 
building,  and  wliich  awning  shall  not,  when 
extended,  be  less  than  six  feet  from  the  side- 
walk." Here  are  three  conditions  to  be  com- 
plied with,  namely:  (1)  The  awning  must 
"be  upon  a  suitable  frame."  (2)  Taking  the 
ordinance  just  as  it  reads,  the  "awning"  is 
to  be  "attached  entirely  to  the  building."  <3) 
The  awning  "shall  not,  when  extended,  be  leas 
than  six  feet  from  the  sldevralk."  Taking 
these  conditions  In  reverse  order,  what  d0s.>s 
the  third  mean}  Does  it  mean  that  the  awn- 
ing, or  the  frame,  or  both,  must  be  at  lea-^t 
six  feet  above  the  sidewalk,  or  six  feet  later- 
ally from  the  sidewalk,  or  both?  What  is 
the  precise  meaning  of  the  second  condition? 
What  is  it  that  is  to  be  "attached  entirely  to 
the  building,"— the  awning,  or  ti>e  frame,  or 
both?  What  Is  meant  by  the  phrase  "en- 
tirely attached"?  Does  it  mean  that  every 
part  of  the  awning,  or  the  frame,  or  both,  are 
to  be  attached  to  the  building?  To  the  per- 
son who  desh:es  to  exercise  his  property 
rights,  and  to  have  the  benefit  of  an  awning, 
and  yet  to  obey  the  ordinance,  these  que:' 
tlons  must  be  quite  peiplexing,  and  the  ordi- 
nance does  not  clearly  and  certainly  answw 
them,  so  as  to  be  a  guide  to  the  avenge  man 
using  due  care  In  the  premises.  If,  however. 
It  can  be  fairly  said  that  these  doubts  and  un- 
certainties are  the  ordinary  ones  that  arise  a> 
to  the  construction  of  every  law,  that  they 
may  be  obviated  by  a-  reasonable  comrfmctitMi 
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ot  It,  and  that  ttiey  are  not  of  such  a  nature 
as  to  warrant  tills  court  In  Itoldlng  the  ordi- 
nance to  be  void  on  account  of  them,— with 
reference  to  these  two  conditions  this  claim 
may  be  true,  but  it  Is  not  true  as  to  the  first 
condition.  That  requires  the  awning  to  be 
"npoD  a  suitable  frame,"  and  the  ordinance 
furnishes  no  criterion  by  wliicb  the  question 
of  suitability  can  possibly  be  determined.  It 
does  not  define  the  word  "suitable,"  as  here 
used,  and  the  law  does  not  define  It.  Indeed, 
when  it  is  thus  used,  It  is  Incapable  of  any 
general  or  legal  definition.  Batters  t.  Dun- 
ning, 49  Conn.  478;  Smitli's  Appeal,  66  Cionn. 
135,  31  Atl.  i>29.  Its  use,  of  necessity.  Im- 
plies the  Judgment  of  some  tribunal  or  person 
who  is  to  determine  the  question  of  suitabil- 
ity, and  yet  neither  the  charter  nor  the  ordi- 
uances  of  the  city  empowers  any  person  or 
tribunal  to  exercise  such  Judgment.  This 
term  "suitable,"  as  here  used,  seems  altogether 
too  vague  and  indefinite  to  serve  as  the  basis 
of  an  ordinance  so  highly  penal  in  its  conse- 
quences as  this  one  is.  On  the  whole,  we  are 
of  opinion  that  the  ordinance  in  question  Is 
void  for  uncertainty,  and  that  the  court  below 
erred  in  not  instructing  the  Jury  to  that  effect 
Inhere  is  error  in  the  Judgment  complained  of, 
and  it  is  reversed.  The  other  Judges  con- 
curred. 


PESSENDEN,  State's  Attorney,  t.  BOSSA  et  al. 

(Supreme  Court  of  Brrorg  of  Connecticut.    July 

18,  1897.) 

iNToxicATixo  LiQt'oRS— License  Electiox — 

Masked  Ballots. 

Pub.  Acts  1895,  p.  648,  c.  808,  S  4,  reqoii^ 

ing  tliat  votes  on  tlie  queDtion  ot  lioensinK  the 

sale  of  liquors,  cast  as  by  the  act  provided,  "shall 

be  counted  and  returned  as  now  provided  by  law," 

has   reference  to  the  methods  used   prior  to  its 

euactioent,  and  does  not  autfaoriae  the  rejection 

of  double  or  marlced  lioeoae  ballots,  as  it  does 

not  refer  to  section  9  of  the  general  election  law 

(Pub.  Acts  1895.  p.  619,  c.  267),  providing  for 

the  rejection  of  double  or  marlied  ballots  cast  for 

candidates  for  office  oi  for  edacational  purposes. 

Appeal  from  superior  court,  Fairfield  county; 
Rulph  Whteler,  Judge. 

Application  by  Samuel  Fessenden,  state's  at- 
torney, for  an  altematire  writ  of  mandamus 
requiring  Norbert  BoBsa  and  others,  the  re- 
spondents, to  correct  their  return,  declaration, 
and  certificate  of  the  result  of  a  town  vote 
on  the  license  question,  tried  to  the  court  upon 
motion  of  the  respondents  to  quash  the  alterna- 
tive writ.  The  court  granted  the  motion,  and 
denied  the  application,  and  the  petitioner  ap- 
I)ealed  for  alleged  errors  in  the  rulings  of  the 
court-     No  error. 

.TuUus  B.  Curtis  and  IjOuIs  J.  Curtis,  for  ai>- 
pellant.    John  H.  Light,  for  appellees. 

TORRANCE,  J.  This  Is  an  appeal  from  a 
Jndjrment  denying  an  application  for  a  per- 
emptory writ  of  mandamus.  Tlie  substance  of 
the  application  and  of  the  alternative  writ  may 
be  stated  as  follows:  At  the  annual  town 
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meeting  of  the  town  of  New  Canaan  held  on 
the  flist  Monday  of  October,  1886,  pursuant  to 
legal  notice  to  tttat  effect,  a  vote  by  ballot  was 
taken  to  determine  whether  any  person  should 
be  licensed  to  sell  spirituous  and  intoxicating 
liquors  in  said  town.  The  respondeat  Bossa 
was  the  moderator  of  said  meeting,  and  the  re- 
spondents Noble,  Kirlt,  Hoyt,  and  Weed  were 
the  counters  of  said  ballots.  Of  the  legal  bal- 
lots cast  at  said  meeting,  tba:e  were  264 
against,  and  265  in  favor  of,  the  Issue  of  such 
licensee.  "The  said  counters  did  unlawfully 
coimt  and  make  return  of  two  Illegal  ballots 
in  favor  of  'No  License,'  one  of  which  said  two 
ballots  was  a  double  ballot,  and  the  other  of 
said  ballots  was  a  ballot  wtiich,  by  the  person 
voting  the  same,  was  placed  in  a  small  sealed 
envelope,  and  with  said  small  sealed  envelope 
was  placed  in  the  official  envelope,  and  so  de- 
posited in  the  tiallot  box,  and  was,  by  reason 
of  said  fact,  so  marlced  as  that  the  person  who 
cast  the  same  could  easily  and  readily  be 
Identified.  The  said  two  Ul^ai  ballots  were 
by  said  counters  added  to  and  counted  with  the 
264  le^al  'No  License'  ballots,  aforesaid;  and 
the  result  of  said  balloting  was  by  said  mod- 
erator declared  to  be  266  ballots  In  favor  of 
'No  License,'  and  265  ballots  In  favor  of 
'Liceose,'  when  in  fact  the  lawful  result  of 
said  balloting  was  264  ballots  In  favor  of  'No 
LlcMise,'  and  265  ballots  in  favor  of  'License.' 
The  said  moderator  accepted  said  Illegal  re- 
turn from  said  counters,  and  declared  the  re- 
sult ot  said  balloting  to  be  266  ballots  in  favor 
of  'No  License,'  and  265  ballots  in  favor  of 
'License,'  and  so  certified  the  result  to  tike 
town  clerk  of  said  New  Canaan."  The  re- 
spondent Jones  Is  town  clerk  of  said  town, 
"and,  as  such  town  clerk,  has  received  and 
recorded  said  Illegal  declaration  of  said  mod- 
erator, and  has  transmitted  the  same  to  the 
county  commissioners  of  Faiifleld  county,  and 
to  the  secretary  of  state,  and  said  town  deik 
has  the  ctistody  of  said  ballots.  Said  counters 
have  refused  to  change  their  said  return  by 
making  the  same  In  conformity  with  the  legal 
voting  as  aforesaid,  and  said  moderator  re- 
fuses to  correct  his  declaration  of  the  result  of 
said  balloting,  or  to  correct  his  certificate  filed 
with  the  town  derk,  making  the  same  in  con- 
formity with  said  vote."  The  alternative  writ 
required  the  cotmters  to  return  to  Bossa,  the 
moderator,  "the  Uwful  result  of  said  balloting, 
namely,  265  ballots  in  favor  of  'License,'  and 
264  ballots  In  favor  of  'No  License.' "  It  re- 
quired the  moderator  "to  certify  said  result  to 
said  town  clerk,"  and  it  required  the  town 
clerk  to  "receive  such  certificate  from  said 
Bossa,  and  transmit  the  same  to  the  secretary 
of  state  and  the  county  commL^sioners  of 
Fairfield  county,"  or  that  the  respondents 
should  signify  cause  to  the  contrary  to  the 
court,  on  or  before  December  11,  1886.  The 
respondents  filed  a  motion  to  qiuksh  the  alter- 
native writ,  the  substance  of  which  motion 
may  be  stated  as  follows:  The  facts  alleged 
In  the  alternative  writ,  and  in  the  application 
therefor,  ahow  (1)  that  the  respouJeuts  are  not 
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by  law  antborteed  or  required  to  do  what  they 
are  In  the  alternative  writ  required  to  do;  (2) 
that  the  counters  counted  the  ballots,  and  cer- 
tified the  same  to  the  moderator,  who,  In  turn, 
received  said  certificate,  and  certified  the  same 
to  the  town  cleric,  as  required  by  law,  (3)  that 
the  two  t)allot8  counted  In  favor  of  "No  Li- 
cense" "were  not  illegal  ballots  under  the  law 
regulating  balloting  for  'License'  or  'No  Li- 
cense,' and  that  they  were  properly  counted 
and  returned";  (4)  that  the  respondents  have 
no  power  to  do  that  which  the  alternative  writ 
commands  them  to  do.  The  court  granted  the 
motion  to  quash,  and  denied  the  application 
for  a  peremptory  mandamus. 

One  of  the  decisive  questions  in  this  case 
is  whether  the  two  so-called  "illegal  ballots" 
were  rightfully  counted  in  favor  of  "No 
License."  If  they  were,  the  decision  of  the 
court  below  must  stand,  and  all  other  ques- 
tions in  the  case  become  of  no  importance 
upon  this  appeal.  Section  9  of  chapter  267 
of  the  Public  Acts  of  1895  (page  619),  con- 
cerning elections,  provides  that  "If  more 
than  one  ballot  containing  the  title  of  the 
game  office,  or  for  the  same  educational  pur- 
pose, shall  be  found  in  any  envelope,  nei- 
ther of  such  ballots  shall  be  counted  for  any 
person,  or  for  such  purpose  and  all  such 
ballots  shall  be  rejected  for  being  double 
ballots";  and,  further,  that,  "if  any  envel- 
ope or  ballot  shall  contain  any  marli  or  de- 
vice so  that  the  same  may  be  Identified  In 
such  a  manner  as  to  Indicate  who  might 
have  cast  the  same,  the  ballot  so  marked,  or 
the  ballot  contained  in  any  envelope  so 
marked,  shall  not  be  counted,  but  shall  be 
kept  by  the  moderator  and  returned  to  the 
town  clerk  in  a  separate  package  from  the 
ballots  which  are  counted  at  such  election." 
Counsel  for  the  appellant  claim  that  these 
provisions  are,  by  chapter  308  of  the  Public 
Acts  of  1895  (page  (H8),  made  applicable  to 
the  ballots  cast  for  or  against  license,  chief- 
ly because  that  act  provides  (section  4)  that 
"the  license  votes  thus  cast  shall  be  counted 
and  returned  as  now  provided  by  law."  We 
are  of  opinion  that  this  claim  is  not  well 
founded.  From  1874  until  the  passage  of 
the  act  of  1895,  contained  in  chapter  308, 
aforesaid,  the  law  only  required  that  the 
vote  upon  the  question  of  license  or  no 
license  should  be  taken  by  ballot,  without 
providing  otherwise,  specifically  and  ex- 
pressly, how  such  vote  should  be  taken. 
Gen.  St  i  3050.  Under  this  law  it  was  held, 
in  the  case  of  Donovan  v.  (bounty  Com'rs, 
CO  Conn.  339,  22  Atl.  847,  that  the  provisions 
of  the  act  of  1889  concerning  elections  (Pub. 
Acts  1889,  c.  247)  did  not  apply  to  votes 
taken  under  section  3050  of  the  General 
Statutes.  Chapter  308  of  the  Public  Acts  of 
1895  now  provides  somewhat  specifically 
how  the  license  vote  by  ballot  shall  be  tak- 
en, and  it  makes,  by  reference,  some  parts 
of  the  law  relating  to  elections  a  part  of 
itself.  It  requires  the  selectmen  to  provide 
a  suitable  box,  marked  "License,"  for  the 


reception  of  the  license  votes.  It  provides 
for  the  appointment  of  box  tenders  and 
checkers,  and  makes  their  duties  "the  same 
as  are  Imposed  upon  the  box  tenders  and 
checkers  for  the  ballot  box  for  town  offi- 
cers." It  provides  for  a  sufficient  supply 
of  official  envelopes  and  ballots  of  the  kind 
described  in  the  act,  and  declares  that  "the 
duties  of  the  tenders  of  the  envelope  booth 
shall  be  the  same  in  regard  to  license  en- 
velopes as  the  law  now  imposes,  or  may 
impose  upon  them  in  regard  to  official  en- 
velopes for  town  officers";  and,  further, 
that  "the  duties  of  all  other  town  or  elec- 
tion officers  shall  be  the  same  in  regard  to 
the  'License'  envelopes  that  they  are  In  re- 
gard to  the  other  official  envelopes."  It  fur- 
ther provides  in  the  last  section  as  follows: 
"Tiie  ballots  provided  for  in  this  act  shall 
be  the  only  legal  ballots  to  be  used  in  vot- 
ing on  the  question  of  license,  and  shall  be 
enclosed  and  sealed  In  the  official  license 
envelope  provided  for  In  this  act  by  the 
voter,  while  within  the  voting  booth,  and 
deposited  in  the  ballot  box  provided  for  the 
license  vote,  under  the  same  provisions  of 
law  that  apply  to  envelopes  for  the  town 
officers.  The  license  votes  thus  cast  shall 
be  counted  and  returned  as  now  provided  by 
law." 

The  foregoing  is  the  substance  of  the  material 
parts  of  the  entire  act,  and  among  them  we 
find  nothing  that,  either  expressly  or  by  neu^ 
sary  hnplicatlon,  makes  the  provisions  of  th« 
election  law  relating  to  the  Invalidity  and  re- 
jection of  double  ballots  or  marked  ballots  a 
part  of  this  act,  or  makes  such  providons  at 
all  applicable  to  license  ballots.  As  before  In- 
timated, the  clause  mainly  relied  upon  by  coun- 
sel for  the  appellants  in  support  of  their  con- 
tention is  the  one  which  provides  that  the  li- 
cense votes  shall  be  counted  and  returned  "as 
now  provided  by  law."  Their  clabn.  In  sub- 
stance, Is  that  this  should  be  so  construed  as 
to  make  all  the  provisions  of  the  election  law 
relating  to  the  counting  of  ballots,  and  to  the 
rejection  of  double  ballots  and  marked  ballot.s 
applicable  to  the  license  ballots.  Prior  to  the 
passage  of  the  act  in  question,  the  law  did  not 
provide  expressly  and  specifically  how  the  li- 
cense balloting  should  be  conducted,  nor  bow 
the  license  ballots  should  be  counted,  nor  whoi 
nor  where  the  result  of  the  ballot  should  be  d^ 
clared.  It  did,  however,  provide  that  the  questioD 
of  license  or  no  license  should  be  determined  bv 
ballot,  and  that  the  ballot  should  be  taken  oc- 
ly  at  an  annual  town  meeting,  after  due  notity 
that  It  would  be  so  taken.  This  clearly  im- 
plied that  a  full  and  fair  opportunity  to  ca« 
such  a  ballot  would  be  given  at  such  a  meet- 
ing; that  the  ballots  cast  would  be  fairly  coun-- 
ed;  and  that  the  result  of  the  ballot  would  l« 
ascertained  and  declared  before  the  meeting 
adjourned.  In  this  condition  of  the  law,  the 
statutory  provisions  of  the  general  election  law 
did  not  apply  to  license  ballots.  Donovan  v. 
Cktunty  C!om'rs,  supra.  They  were  not  maile 
void  If  double  or  marked,  nor  were  the  offices 
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In  charge  of  the  license  ballot  expressly  re- 
quired to  reject  them  for  being  double  or  mark- 
h1,  within  the  meaning  of  the  general  Sec- 
tion law.  Such,  In  a  general  way,  was  the 
law  governing  license  ballotB  when  the  act 
low  in  question  (chapter  308  of  the  Public 
Acts  of  1896)  was  passed.  That  act  did  not 
speciflcally  provide  how  the  license  votes  should 
be  cotmted;  it  simply  provided  that  tliey  should 
be  counted,  and  counted  "as  now  provided 
by  law."  The  appellant  claims  that  the  clause 
"as  now  provided  by  law"  here  means  "as  now 
provided  by  the  general  election  law";  but, 
lodging  at  the  entire  act  In  the  light  of  the 
previous  legislation  on  this  subject,  we  think 
it  means  that  the  license  votes  shall  be  count- 
nl  in  the  same  way  as  the  law  "now"  requires 
such  votes  to  be  counted.  In  other  words, 
the  act  expressly  requires,  as  the  former,  law 
did  not,  that  a  count  shall  be  made,  but  it 
does  not  change  the  mode  of  making  It  The 
license  baUots  are  to  be  counted  as  they  have 
theretofore  been  counted.  This  seems  to  be 
the  plain,  apparent  meaning  of  this  act  upon 
the  point  in  question,  and  the  construction  con- 
tended for  by  the  appellant  seems  to  be  a 
forced  and  unnatural  ona  It  would  have 
been  vray  easy  for  the  legislature  to  have  said 
in  this  act,  had  it  so  Intended,  that  the  provi- 
sions of  the  general  election  law  with  refer- 
ence to  the  counting  and  rejection  of  ballots 
Bhonld  apply  to  license  ballots,  but  it  appar- 
ently carefully  refrained  from  saying  so.  It 
embodies,  by  reference,  certain  parts  of  the 
general  election  laws,  but  it  does  not  embody 
those  relating  to  the  counting  and  rejection  of 
Dallots.  Where  the  legislature  in  express 
term-s  says  that  a  ballot  sliall  be  void  for  some 
cause,  the  courts  must  undoubtedly  hold  it  to 
lie  void;  but  no  voter  is  to  be  disfranchised 
<m  a  doubtful  construction,  and  statutes  texiA- 
ing  to  limit  the  exercise  of  the  ballot  should 
be  Ulterally  construed  In  his  favor.  Unless  a 
ballot  comes  clearly  within  the  prohibition  of 
some  statute,  it  should  be  counted,  if  from  It 
the  wish  or  will  of  the  voter  can  be  ascer- 
laiiKiil.  Under  the  facts  in  this  case,  we  are 
of  ui'inion  that  the  two  ballots  complained  of 
were  rightfully  counted.  As  this  is  decisive 
uf  this  appeal,  it  becomes  unnecessary  to  con- 
sider the  other  questions  raised  upon  the  rec- 
ord, and  upon  them  we  express  no  opinion. 
There  is  no  error.   The  other  judges  concurred. 


THRESHER  v.  DYER. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
13,  1897.) 

Appbai/— Kbvibw — Gift  to  Wipe  —  Liability  op 
HusBANn. 

1.  Compliance  with  Pub.  Acts  1895,  c.  100, 
p.  493,  providing  for  a  statement  by  the  stenog- 
rapher of  the  evidence  introduced  before  the  trial 
rourt,  docs  not  give  the  supreme  court  jurisdic- 
tion to  retry  facts  on  the  testimony. 

2.  The  mere  fact  of  a  gift  of  n  check  to  a  wife 
doen  not  raise  a  presumption  that  the  husband 
appropriated  it,  sufficient  to  support  an  action 


against  his  estate,  30  years  after  his  wife's  death, 
for  an  accounting  against  him  as  trustee. 

8.  Proof  of  the  delivery  of  a  check  to  a  payee 
does  not  prove  a  gift  of  the  amount  represented 
by  the  check,  where,  as  far  sb  shown,  the  check 
remained  unacted  on  in  the  hands  of  the  payee. 

Appeal  from  superior  court,  New  London 
county;  John  M.  Thayer,  Judge. 

Action  by  Seneca  H.  Thresher,  administra- 
tor ©f  the  estate  of  Sarah  C.  Dyer,  against 
Clinton  M.  Dyer,  executor  of  the  estate  of 
Charles  B.  Dyer.  From  judgment  for  defend- 
ant, plalntifC  appeals.     AiSrmed. 

The  complaint  alleged  the  following  facts: 
Charles  E.  Dyer  and  Sarah  C.  Buckingham  In- 
termarried at  Norwich,  September  2,  1863. 
On  said  day  Charles  E.  Dyer,  as  trustee  of 
the  personal  estate  of  his  wife,  received  the 
sum  of  $5,000,  belonging  to  said  Sarah  C. 
Dyer.  Sarah  C.  Dyer  died.  Intestate,  Octo- 
ber, 1864,  and  the  use  of  said  $5,000  was  vest- 
ed in  said  Charles  E.  Dyer  during  life. 
Charles  B.  Dyer  died  January  15,  1895,  and 
said  sum  of  $5,000  is  now  due  from  his  estate 
to  the  estate  of  said  Sarah  C.  Dyer,  and  has 
never  been  paid.  The  def aidant,  Clinton  M. 
Dyer,  has  duly  qualified  as  the  executor  of 
Charles  E.  Dyer.  The  plaintUf,  Seneca  H. 
Thresher,  has  duly  qualltled  as  administrator 
of  the  estate  of  Sarah  C.  Dyer,  and  on  May 
18,  1805,  and  within  the  time  limited  for  pre- 
sentation of  claims  by  the  probate  court,  pre- 
sented to  the  defendant,  as  sucb  executor, 
said  claim  against  the  estate  of  Charles  B. 
Dyer  for  said  amotmt  of  $5,000,  which  claim 
was  disallowed  by  the  defendant  as  executor. 
The  plaintiff  claimed  |6,000  damages.  The 
answer  admitted  the  marriage,  the  deaths  of 
Sarah  C.  and  Charles  B.  Dyer,  the  appoint- 
ments of  the  plaintiff  and  defendant,  respec- 
tively, as  administrator  and  executor,  and 
the  presentation  and  disallowance  of  the  claim 
as  alleged,  and  denied  the  allegations  that 
Charles  B.  Dyw,  as  trustee  of  the  personal 
estate  of  his  wife,  had  received  the  sum  of 
$5,000  t)elonglng  to  her;  that  the  use  of  said 
sum,  on  October  13,  1864,  was  vested  in 
Charles  E.  Dyer  during  life;  and  that  said 
sum  Is  now  due  from  the  estate  of  Charles  E. 
Dyer  to  the  estate  of  Sarah  C.  Dyer.  Upon 
rendering  judgment  for  the  defendant,  the 
court  (Thayer,  J.)  found,  as  the  facts  upon 
which  the  judgment  was  founded,  the  facts 
admitted  by  the  pleadings  and  further  facts 
as  follows:  "The  father  of  said  Sarah  C,  at 
the  time  of  said  marriage,  gave  her,  as  a  wed- 
ding present,  his  check  tot  $5,000.  No  ad- 
ministration was  taken  out  on  the  estate  of 
Sarah  C.  durhig  the  lifetime  of  her  husband, 
nor  until  the  present  plaintiff  was  appointed 
administrator.  The  evidence  failed  to  prove, 
and  the  court  does  not  find  therefrom,  that 
said  Charles  E.  Dyer  ever  received  said  check, 
or  the  proceeds  thereof,  or  any  portion  of  the 
same."  The  finding  also  stated:  "The  plain- 
tiff claimed  to  have  proved  that  said  Dyer 
received  the  proceeds  of  said  clieck,  and  claim- 
ed, as  matter  of  law,  that  be  held  It  as  stat- 
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utory  trustee  for  bis  wife;  tbat  apon  bis 
death  it  vested  In  her  administrator;  and  that 
the  plaintiff  was  entitled  to  recover  from  the 
defendant  tbe  amount  of  said  check.  As 
above  set  frarth  tbe  conrt  did  not  find  the  fact 
to  be  as  claimed  by  the  plaintiff,  and  render- 
ed judgment  for  the  defendant  to  recover  his 
costs."  The  plaintiff  excepted  to  the  refusal 
of  the  court  to  find  that  said  Charles  E.  Dyer 
had  received  said  $5,000,  or  any  portion  of 
the  same;  and,  at  plaintiff's  request,  a  certain 
portion  of  the  testimony  bearing  on  the  ques- 
tion of  fact  Is  certified,  and,  together  with  an- 
other portlMi  of  the  testimony,  certified  at  re- 
quest of  defendant,  is  made  a  part  of  the 
record  in  this  appeal.  The  eciors  assigned 
In  the  appeal  consist  of  alleged  errors  based 
on  the  contingency  of  this  court  finding  as  a 
fact  that  Charles  E.  Dyer,  as  statutory  trus- 
tee, received  $3,000,  belonging  to  his  wife,  ex- 
cept the  following:  "The  conrt  erred  in  disre- 
garding all  tbe  testimony  (it  being  whoUy  un- 
contradicted and  unimpeached)  bearing  upon 
the  question  whether  the  said  Charles  B.  Dyer 
ever  received  said  ^,000." 

Solomon  Lucas  and  Seneca  S.  Thresher,  for 
appellant.  Frank  T.  Brown  and  W.  A.  Bris- 
coe, for  appellee. 

HAMEBSLEY,  J.  (after  stating  the  facts). 
Apparently,  the  testimony  certified  fully  Jus- 
tified tbe  trial  court  in  the  conclusion  of  fact 
which  It  reached,  but  we  cannot  pass  on  this 
queetioa.  It  is  firmly  settled  by  the  deci- 
sions of  this  court  that  our  jurisdiction  does 
not  extend  to  the  retrial,  upon  the  testimony, 
«f  the  facts,  based  on  some  evidence  on 
which  tbe  Judgment  of  a  trial  court,  proceed- 
ing according  to  the  rules  of  law,  is  found- 
ed; and  it  is  immaterial  whether  such  re- 
trial is  sought  under  the  claim  that  the 
court  erred  in  reaching  a  conclusion  of  fact 
from  the  testimony,  or  under  a  claim  of  er- 
ror in  law,  because  a  Judgment  plainly  valid 
upon  tbe  facts  settled  by  tbe  trial  court 
would  be  as  plainly  invalid  if  it  had  been 
rendered  on  different  facts,  such  as  might 
be  settled  by  this  court  after  a  retrial  on 
the  evidence.  Tbe  thing  actually  sought  in 
either  case  is  a  retrial  of  facts  by  an  appel- 
late court  whose  jurisdiction  relates  only  to 
the  correction  of  errors  In  law.  Weeden  v. 
Hawes,  10  Conn.  50,  54;  Dudley  v.  Deming, 
84  Conn.  169,  174;  Styles  v.  Tyler,  64  Conn. 
432,  442,  450,  451,  30  Atl.  165;  Ketchum  v. 
Packer,  63  Conn.  544,  553,  33  Atl.  490;  Car- 
roll V.  Weaver,  65  Conn.  76,  79,  31  Atl.  489; 
Curtis  V.  Bradley,  65  Conn.  09,  104,  31  Atl. 
591;  Peltier  v.  Bradley,  Dann  &  C:arrington 
Co.,  07  Conn.  42,  49,  34  Atl.  712;  Scott  v. 
Spiegel,  67  Conn.  349,  357,  35  Atl.  202;  En- 
field V.  Town  of  Ellington,  67  Conn.  459,  404, 
34  Atl.  818;  Neiison  v.  Hallway  Co.,  67  Conn. 
466,  470,  34  Atl.  820;  Atwater  v.  Ne^vs  Ck)., 
67  Conn.  504.  524,  34  Atl.  865.  In  Pub.  Acts 
1895,  c.  100,  p.  403,  provision  is  made  for  in- 
cluding in  the  process  of  tbi«  court  a  detailed 


statement  of  what  took  place  upon  tbe  trial 
furnished  by  the  official  stenographer,  ani 
certified  by  the  judge.  While  the  testi- 
mony BO  certified  cannot  affect  the  facts  on 
which  the  judgment  rests,  it  may  serve  to 
supplement  the  story  of  tbe  trial  as  told  \s! 
the  Judge  in  the  finding.  In  adjudicating 
the  essential  facts  on  which  the  Judgment  k 
founded,  the  trial  court  exercises  its  JurLs- 
diction  of  fact,  over  which  this  court,  if  it  aji- 
pears  that  it  proceeded  according  to  Ute 
rules  of  law,  has  no  control.  Its  only  proT- 
ince  being  to  determine  whether  those  HlV 
legally  support  the  Judgment.  Gen.  St.  H 
1107,  1111,  furnish  ample  provision  for  Uir 
inclusion  of  such  facts  in  the  Judgment,  for 
the  purpose  of  presenting  the  question 
whether  the  Judgment  is  the  true  voice  ai 
the  law  upon  the  facts  found.  But,  in  pre- 
paring the  finding,— I.  e.  reciting  the  bid- 
den ts  of  the  trial,— the  trial  Jud^e  is  not 
merely  exercising  the  jurisdiction  of  fact  be- 
longing to  his  court;  he  Is  preparing  a  6tat^ 
ment  for  this  court  as  a  necBssary  pan  of 
the  process  of  this  court,  and  it  is  an  in- 
cident of  tbe  Jurisdiction  of  this  court  to  ob- 
tain a  correct  recital  in  its  process.  Prior  to 
the  use  of  an  oflicial  stenographer,  xiu 
Judge's  notes  were  the  only  official  sourvr 
from  which  a  history  of  the  proceedings  not 
on  record  could  be  obtained.  Now,  the  nottf 
of  the  stenographer  certified  by  the  judge  si- 
authentic  can  be  made  a  part  of  the  proce^-. 
and  may  be  considered  by  this  court  in  cou- 
uectlon  with  the  recital  of  the  Judge;  not  for 
the  purpose  of  retrying  the  facts  on  wlurk 
the  Judgment  is  founded,  but  in  determiniui; 
whether  the  alleged  errors  In  law  did  inter- 
vene in  the  conduct  of  the  triaL  For  sud 
purpose  the  whole  authentic  story  of  tb^ 
trial,  as  It  appears  in  the  process  of  appeal 
may  be  considered.  A  statem^jit  of  the  tt^ 
timony  as  actually  given  is  only  necessari 
where  tbe  error  In  law  of  finding  a  material 
fact  in  the  absence  of  evidence  is  claimed. 
Occasionally  such  statement  may  be  usefii' 
In  showing  the  conditions  under  w^hich  rul- 
ings in  respect  to  evidence  have  been  madt;, 
and  possibly  in  showing  how  principles  o; 
law,  such  .IS  the  burden  of  proof,  or  the  li^ 
gal  effect  of  a  conU-act  found,  entered  ici  ■ 
and  Influenced  erroneously  the  conclusHiL> 
of  fact,  or  in  explaining  the  meaning  of  Ian 
guage  used  by  the  judge  In  the  finding.  Br.' 
in  most  cases,  burdening  the  appeal  'triil 
testimony  serves  merely  a  useless  and  nc- 
justifiable  expense,  and  always  so  when,  «- 
in  this  case,  Its  real  purpose  Is  to  obTa:i 
from  this  court  a  retrial  of  the  facts  va 
testlmon.v.  As  was  said  In  Styles  v.  Tyler 
supra:  "It  must  be  remembered,  howerw 
that  while  the  prescription  of  the  conten-- 
of  the  record  is  a  matter  of  procedure,  ani 
may  be  wholly  within  the  legislative  discre- 
tion, yet  the  mere  incorporation  la  the  rec- 
ord of  matter  not  pertinent  to  the  correctior. 
of  errors  In  law  cannot  affect  the  judgmea: 
of  this  court  in  the  exercise  of  its  JurisJi  - 
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tlon;"  and  by  a  unanlmoos  court,  In  At- 
water  y.  News  Co.,  supra:  "A  retrial  upon 
the  testimony  and  the  adjudication  of  es- 
Hentlal  facts  on  which  a  Judgment  is  found- 
ed, by  whatever  name  it  may  be  called,  is  a 
trial  of  the  facts  in  that  cause,  whether  its 
elTect  be  limited  to  ordering  a  new  trial,  or 
extends  to  the  rendition  of  a  final  Judg- 
ment on  the  facts  ao  udjiidicated,  and  Is  in- 
tonslKtent  with  the  primary  dlBtlnction 
drawn  by  the  constitution  between  the  Juris- 
diction original  and  appellate  of  cotirts  for 
the  full  trial  and  adjudication  of  causes,  and 
the  Jurisdiction  of  a  court  of  last  resort  for 
<-orrectlng  en-ors  in  law  which  may  have 
iDterveaed  In  the  course  of  a  trlaL" 

If  we  correctly  understood  the  brief  of 
the  plalntifTs  counsel,  a  claim  Is  made  that, 
ilra.  Dyer  having  received,  on  the  day  of 
hei-  niaiTiage,  as  a  wedding  present  from  her 
father,  his  check  for  $5,000,  her  husband, 
Charles  E.  Dyer,  forthwith  became  the  legal 
OTvner  of  a  chose  In  action,  as  statutory 
trustee  of  the  personal  property  of  his  wife; 
tliat,  as  such  trustee,  5t  was  his  duty  to  ob- 
tain possession  of  the  check,  compel  Ita 
payment,  and  account  for  its  proceeds;  and 
so,  in  this  suit  by  the  administrator  of  the 
wife's  estate  against  the  executor  of  the 
husband,  the  plalntifl!,  having  proved  the  re- 
ception of  the  check  by  Mrs.  Dyer,  establish- 
ed a  prima  facie  ca.se,  and  the  burden  of 
proof  was  then  on  the  defendant  to  show 
that  Mr.  Dyer  did  not  in  fact  perform  the 
duties  impoHed  on  him  as  trustee  in  obtain- 
ing possession  of  the  check  and  Its  pro- 
ceeds. Therefore,  in  rendering  Judgment 
for  the  defendant,  because  "the  evidence 
falls  to  prove,  and  the  court  does  not  find 
t  lierefrom,  tliat  said  Charles  K  Dyer  ever  re- 
ceived said  check,  or  the  proceeds  thereof," 
tlie  court,  as  appears  from  the  record,  ap- 
^ied  an  erroneous  rule  of  burden  of  proof. 
It  may  be  true  that,  under  the  law  defin- 
ing the  property  rights  of  these  parties,  Mr. 
L>yer  might  have  commeneed  his  married 
life  by  instituting  a  bill  in  equity  to  compel 
ills  wife  to  hand  over  to  him  any  chose  in  ac- 
rion  belonging  to  her  (Sherwood  v.  Sher- 
ivood,  32  Conn.  1);  but  it  is  not  true  that,  in 
iei-iining  to  take  such  course,  and  in  per- 
ulttlng  his  wife  to  enjoy  and  dispose  of,  for 
ler  own  purposes,  a  wedding  gift,  he  vio- 
ated  his  duty  as  trustee;  and,  if  his  failure 
:o  appropriate  the  gift  is  not  necessarily  a 
>reach  of  trust,  the  mere  fact  of  the  gift  to 
lis  wife  cannot  raise  a  presumption  that  he 
lid  appropriate  It,  sutficient  to  support  an 
ictlon  against  his  estate  30  years  after  his 
vife'a  death.  The  plaintiff  does  not  even 
>roTe  that  Mrs.  Dyer  was  the  owner  of  the 
lUeged  chose  in  action.  Her  ownership,  If 
iny,  was  by  virtue  of  a  gift.  Such  gift  is 
lot  completed  by  the  mere  delivery  of  a 
beck,  which  remains  unacted  on  In  the 
lands  of  the  payee.  Jones  v.  Lock,  1  Ch. 
Lpp.  25;  Simmons  v.  Society,  31  Ohio  St.  467, 
iCl;    Geny  v.  Howe,  130  Mass.  SiO.     The 


plaintiff's  proof  ends  with  the  delivery  of 
the  check.  There  is  no  error  in.  the  Judg- 
ment of  the  superior  court.  The  other 
Judges,  concurred. 


McNAMARA  v.  LYON. 

(Supreme  Court  of  Brrois  of  Connecticut    2nly 

13,  1S97.) 

Replevin — Possession' — DBfr.nNBK— Findisos: 

1.  A  plaintiff  in  replevin  may  recover,  though 
the  court  made  no  express  findmg  that  he  is  en- 
titled to  immediate  possession  of  the  property  re- 
plevied, where  the  right  to  immediate  possession 
was  in  issue,  and  the  issues  were  found  for  plain- 
tiff. 

2.  A  defendant  in  replevin  may  be  found  to 
have  wrongfully  detained  the  property,  though 
no  demand  was  made,  where  he  filed  a  general 
denial  without  a  disclaimer,  in  view  of  Gen.  St. 
{  1330,  requiring  him  to  file  such  disclaimer  if 
he  intends  to  deny  that  he  detained  the  property. 

Appeal  from  court  of  common  pleas.  New 
London  county;   Walter  C.  Noyes,  Judge. 

Replevin  by  John  R.  McNamai-a  against 
EIrastus  D.  Lyon.  From  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Charles  F.  Thayer,  for  appellant.  J.  J.  Des- 
mond, for  appellee. 

TORRANCE,  J.  This  Is  an  action  of  re- 
plevin in  the  statutory  form  for  a  horse.  The 
answer  was  a  general  denial,  without  disclaim- 
er.  '  The  isBues  were  found  for  the  plaintiff, 
and  Judgment  was  rendered  In  bis  favor.  The 
court  also  found  the  following  facts:  Before 
and  at  the  time  the  action  was  commenced, 
the  plaintiff  was  the  owner  of  the  horse.  He 
never  disposed  of  It,  nor  gave  any  one  author- 
ity to  dispose  of  it,  and  the  possession  of  the 
defendant  was  without  the  plaindft's  consent, 
and  without  his  knowledge,  until  within  a  few 
days  before  the  action  was  commenced.  The 
defendant  purcliased  the  horse  in  good  faith 
and  for  value  from  one  Lathrop,  about  two 
weeks  before  the  action  was  commenced. 
From  the  time  of  such  purchase  till  It  was  re- 
plevied in  this  suit,  the  horse  was  in  the  ex- 
clusive possession  of  the  defendant,  and  work- 
ed in  his  team.  It  did  not  appear  in  any  way 
bow  Lathrop  obtained  possession  of  the  horse, 
nor  how  the  plaintiff  lost  possession  of  It. 
No  demand  was  made  upon  the  defendant  by 
the  plaintiff  for  the  delivery  of  the  horse,  be- 
fore the  service  of  the  writ.  Upon  the  trial 
the  defendant  asked  the  comt  to  rule  "that  a 
demand  upon  the  defendant  by  the  plaintiff 
was  necessary  as  a  foundation  for  the  writ, 
under  the  circumstances  of  this  case,  and  that, 
It  being  proved  that  no  demand  was  made,  the 
defendant  did  not,  as  matter  of  law,  detain  the 
horse."  "The  court  upon  the  foregoing  facts, 
and  for  the  additional  reason  that  the  defend- 
ant ajMn  the  general  Issue  did  not  file  there- 
with a  notice  of  disclaimer,  found  that  the  de- 
fendant wrongfully  detained  said  horse,  with- 
out proof  of  demand  and  refusal." 

This  ruling  presents  the  only  question  aris- 
ing upon  this  appeal,  but.  Inasmuch  as  the  de- 
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fendant  also  claims  that  tbe  coort  erred  In 
holding  that  the  plaintiff  was  entitled  to  tbe 
immediate  possession  of  the  horse,  it  may  be 
well  to  dispose  of  that  claim  first.  The  stat- 
ute (Gen.  St.  {  1323)  provides  that  the  action 
of  replevin  may  be  maintained  to  recover  any 
goods  or  chattels  "In  which  the  plaintiff  has  a 
general  or  special  property,  with  a  right  to 
their  Immediate  possession,  and  which  are 
vcTongf ully  detained  from  blm  in  any  manner." 
The  court  found  that  the  plaintiff  was  the 
owner  of  the  horse,  but  In  the  finding  of  facts 
has  not  expressly  found  that  he  was  entitled 
to  Its  Immediate  possession;  and  one  of  the 
errors  assigned  is  this:  that  the  court  erred, 
upon  the  facts  found,  in  deciding,  as  matter 
of  law,  that  the  plaintiff  was  entitled  to  the 
immediate  possession  of  the  horse.  There  Is 
no  foundation  for  this  claim.  No  such  claim 
was  made  In  the  court  below.  The  only  claim 
there  made  was  the  one  before  stated  relative 
to  the  wrongful  detention.  Moreover,  the 
question  whether  the  plaintiff  was  entitled  to 
the  immediate  possefslon  of  the  horse  was  one 
of  the  matters  in  issue,  and  is  expressly  found 
for  the  plaintiff.  This  Is  equivalent  to  an  ex- 
press finding  that  he  was  so  entitled  (EaT> 
auagh  v.  Phelps,  3C  Conn.  Ill,  115;  Brown  t. 
Poland,  54  Conn.  313,  316,  7  Atl.  719);  and  the 
record  does  not  show,  oor  suggest,  even,  that 
in  reaching  that  conclusion  the  court  commit- 
ted any  error  whatever. 

The  only  question  In  the  case,  then,  Is'tbe 
one  arising  upon  the  ruling  complained  of. 
The  ruling  was  based  upon  two  grounds:  (1) 
Because,  upon  the  facts  found,  no  prior  de- 
mand was  necessary;  and  (2)  because  the  de- 
fendant bad  not  filed  a  disclaimer  under  the 
statute;  and,  if  the  ruling  is  sustainable  on 
either  ground,  the  Judgment  must  stand. 

We  are  of  opinion  that  it  is  sustainable  on 
tbe  second  ground.  Prior  to  tbe  Revision  of 
1874,  the  statute  (Gen.  St.  1866,  p.  79,  §  344) 
relating  to  replevin  provided  as  follows: 
"The  defendant  may  make  a  general  denial  of 
the  allegations  of  the  plaintiff's  declaration, 
or  plead  any  special  matter  of  defense;  but 
If,  under  such  general  denial,  he  shall  rely 
for  his  defense  upon  the  claim  that  he  has 
not  in  fact  detained  the  property  he  shall,  im- 
der  such  plea,  disclaim  all  right  to  the  prop- 
erty, in  which  case  a  judgment  of  return 
shall  not  be  rendered,  although  Judgment 
shall  In  other  respects  be  rendered  for  the 
defendant."  In  the  Revision  of  1875  the 
phraseology  of  this  provision  was  changed  to 
read  as  follows:  "The  defendant  may  plead 
the  general  issue  with  or  without  notice,  as 
may  be  necessary,  or  any  special  plea,  or 
make  an  avowry  of  a  taking  for  lawful  cause 
of  the  goods  and  chattels  replevied;  but  if, 
under  a  plea  of  the  general  issue,  he  intends 
to  deny  that  he  detained  the  same,  he  shall 
file  with  his  plea  a  notice  that  he  disclaims 
all  right  to  the  property;  In  which  case,  if 
final  judgment  shall  be  rendered  In  his  favor, 
he  shall  not  be  entitled  to  any  judgment  of 
return."    This  la  the  precise  form  in  which 


this  provision  now  appears  as  section  133<i 
of  the  present  General  Statutes,  and  we  do 
not  think  the  change  in  phraseology  was  in- 
tended to  or  did  work  any  change  In  the  law 
upon  this  iK>lnt.  Association  v.  Danlelson.  6S 
Conn.  319,  26  Atl.  345. 

The  question  presented  upon  the  record  re- 
lates to  tbe  construction  of  this  part  of  th« 
statute  regulating  the  action  of  replevin,  and 
we  are  of  opinion  that  it  expressly  limits  tb« 
scope  and  effect  of  a  general  denial  in  tbis 
form  of  action,  when  filed  withoat  a  div 
claimer.  The  declaration  in  an  action  of  r**- 
plevin  sets  forth  tbree  facts:  (1)  That  tli' 
plaintiff  has  a  general  or  special  property  In 
the  chattels  therein  described;  (2)  that  he  is 
entitled  to  their  immediate  possession;  <3i 
their  wrongful  detention  by  the  defendam. 
To  such  a  declaration  the  defendant  Is  per- 
mitted to  file  a  general  denial.  Under  sncb 
a  denial,  but  for  the  other  provisions  of  tbe 
statute,  the  fact  of  wrongful  detention  wouM 
be  put  In  Issue;  but  tbe  statute  says.  In  ef- 
fect, to  the  defendant:  "If  you  Intend,  under 
the  general  denial,  to  deny  that  you  detaineil 
the  chattels  at  all,  you  must  file  a  disclaim- 
er; and  unless  you  file  such  disclaimer,  yon 
will  not  be  permitted  to  contest  the  fact  of 
wrongful  detention,  nor  will  tbe  plaintiff  be 
obliged  to  prove  It."  In  other  words,  th.' 
statute  makes  the  filing  of  a  disclaimer  i 
condition  precedent  to  the  right  of  the  de- 
fendant, under  a  general  denial,  to  claim,  or 
offer  evidence  to  prove,  that  he  did  not 
wrongfully  detain  the  chattels  described  in 
the  declaration.  The  statute  thus  expressly 
limits  the  scope  and  effect  of  such  a  denial, 
when  filed  without  a  disclaimer,  by  exclud- 
ing from  the  Issues  formed  by  it,  and  to  b« 
tried  under  it,  the  fact  of  wrongful  dete'D- 
tion. 

We  are  not  aware  that  this  precise  question 
has  ever  been  heretofore  considered  or  decid- 
ed by  this  court,  but  In  Kavanagh  t.  Phelp^. 
36  Conn.  Ill,  this  view  of  the  law^  seems  i) 
have  been  taken  for  granted.  In  that  ca.-e  tbe 
plea  was  a  general  denial  without  disclaim- 
er, and  the  court  said:  "Tbe  plaintiff  unJT 
that  plea,  unless  there  was  a  disclaimer  of 
all  right  to  the  property  by  the  defendac. 
was  bound  to  prove  his  title  to  the  property,  or 
a  right  of  possession.  The  defendant  did  d<>' 
so  disclaim  or  deny  the  detention,  but,  on  tlK* 
contrary,  admitted  it,  and  claimed,  and  offer- 
ed evidence  to  prove,  a  title  in  Phelps  deni- 
ed from  Hart  and  Townsend.  The  only  qne- 
tion  then  Involved  in  the  Issue  was  a  que>- 
tion  either  of  title  or  of  right  of  possession  in 
the  plaintiff."  In  that  case,  as  here,  th-> 
court  found  that  no  demand  prior  to  the  sui! 
had  been  made  upon  the  defendant,  but  thi* 
court  said:  "The  question  of  demand  wa^ 
not  necessarily  within  the  Issue  presented 
by  the  record."  In  Sandor  v.  Goldsmith.  -11 
Conn.  578,  the  defendant,  having  filed  a  gen- 
eral denial  wlthont  disclaimer,  offered  eri- 
dence  upon  tbe  question  of  wrongful  deten- 
tion.   This  was  objected  to,  on  tbe  groun-l 
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that  it  was  not  admissible  under  the  gen- 
eral issue  without  a  disclaimer.  The  trial 
court  admitted  the  evidence,  and,  after  the 
trial  and  argument,  the  defendant,  by  per- 
mission of  the  court,  filed  a  disclaimer.  This 
court  said:  "Whether  or  not  the  evidence 
ofTered  by  the  defendant  was  admissible  be- 
fore the  disclaimer  was  filed  it  Is  not  Im- 
portant to  decide,  for  If  it  was  not  admissi- 
ble before,  It  certainly  would  be  after." 

On  the  whole,  we  think  the  ruling  of  the 
court  below,  complained  of  In  the  case  at  bar, 
was  correct,  upon  the  ground  that,  as  the 
defendant  had  not  filed  a  disclaimer,  the 
question  of  demand  was  not  in  issue;  and 
this  renders  it  unnecessary  to  consider  or  de- 
cide whether  it  is  also  sustainable  on  the 
other  ground  mentloaed  by  the  trial  court. 
There  is  no  error. 


PISK  et  aL  v.  CITY  OF  HARTFORD. 

(Supreme  Court  ot  Errors  of  Connecticnt.    July 

13,  1897.) 

Riparian  Rights— DivcKsioy  or  Watkr. 

A  city  for  many  years  appropriated  about 
one-half  of  the  volume  of  a  river,  the  use  of  the 
waters  of  which  belonged  to  plaintiffs,  who  were 
riparian  owners  and  mill  proprietors.  The  great- 
er part  of  the  water  was  returned  to  the  river 
in  the  form  of  sewage,  so  that  plaintiffs  sustained 
no  substantial  damaKes.  The  city  thereafter,  for 
the  purpose  of  abating  the  nuisance  caused  by 
such  sewage,  built  a  sewer,  diverting  it  from  such 
Rtroam.  add  that,  as  the  city,  under  its  charter, 
had  the  right  to  dispose  of  its  sewage  as  it  saw  fit, 
a  bill  by  plaintiSs  to  enjoin  it  from  so  diverting 
"the  sewage"  would  not  lie  whether  the  city  had 
or  had  not  the  right,  as  against  plaintifb,  to  take 
and  use  the  water. 

Case  reserved  from  superior  court,  Hartford 
county;    William  T.  Elmer,  Judge. 

Suit  by  Leonard  D.  Fisk  and  others  to  re- 
strain the  defendant,  the  city  of  Hautf ord,  from 
diverting  the  water  of  Park  river  Into  an  in- 
tercepting sewer,  until  compensation  therefor 
should  be  made  to  the  plaintlfts,  as  riparian 
and  mill  proprietors.  Reserved  by  the  court, 
upon  demurrer  of  the  defendant,  for  the  con- 
sideration and  advice  of  this  court  Judgment 
sustaining  demurrer  advised. 

Henry  C.  Robinson,  William  F.  Henney,  and 
John  T.  Robinson,  for  plaintiffs.  Lewis  &. 
Stanton  and  William  J.  McConviUe,  for  de- 
fendant 

TORRANCE,  J.  To  the  original  complaint 
in  this  case  (which  sought  to  enjoin  the  de- 
fendant from  diverting,  in  the  maimer  therein 
alleged,  the  flow  of  water  into  Park  river)  a 
demurrer  was  filed,  and  sustained,  with  leave 
to  amend.  The  complaint  was  then  amended; 
a  demturer  thereto  was  filed;  and  thereupon 
the  questions  arising  upon  both  demurrers 
were  reserved  for  the  advice  of  this  court. 
As  the  determination  of  the  questions  arising 
upon  the  demurrer  to  the  amended  complaint 
disposes  of  the  case  reserved,  it  will  be  un- 
necessary to  consider  those  arising  upon  the 


demurrer    to   the   original   complaint     The 
amended  complaint  consists  of  two  counts. 

The  substance  of  the  material  parts  of  the 
first  count  by  paragraphs,  may  be  stated  as 
follows:  (1)  The  plaintifts  are  the  owners  of 
a  valuable  mill  property  on  Park  river,  in  the 
city  of  Hartford,  with  mills  upon  both  sides 
of  the  river,  one  upon  Elm  street,  and  the  oth- 
er Immediately  opposite,  upon  WeUs  street 
They  are  the  owners,  at  that  point  and  for  a 
considerable  space  upon  each  side  of  it,  of  the 
banks  of  the  river,  and  of  its  bed,  and  the 
exclusive  owners  of  the  water  privileges  at 
that  point  (2)  The  water  power  available  at 
this  point  to  the  plointifCs,  by  means  of  their 
dam,  is  equivalent  to  about  200  horse  power 
upon  the  average.  (3)  The  water  privilege  is 
an  ancient  one,  having  been  established,  used, 
and  occupied  as  such  for  more  than  250  years. 
(4)  The  value  of  the  mill  property  in  connec- 
tion with  the  water  privilege  is  $250,000,  and 
the  plaintiffs  have  established  a  large  and 
profitable  business  thereon  as  millers,  and  the 
water  power  is  sufficient,  without  the  assist- 
ance of  steam,  to  carry  on  the  entire  business 
of  the  plaintiffs  as  such  millers.  @)  The  de- 
fendant Is  the  owner  of  a  large  and  Important 
system  of  reservoirs,  for  the  tise  of  the  citizens 
of  Hartford,  for  domestic  and  other  purposes. 
The  water  of  all  these  reservoirs  Is  communi- 
cated to  a  certain  distributing  reservoir, 
whence,  by  leading  pipes.  It  is  carried  to  the 
streets,  houses,  stores,  and  lands  in  the  city, 
and  Is  thence  nearly  In  whole  returned  to  Park 
river,  above  the  plaintiffs'  dam,  by  the  pres- 
ent drains,  pipes,  and  sewers  of  the  city,  and 
Is  thereby  made  available  to  the  plaintiffs  in 
the  use  of  their  said  water  privilege.  (6)  All 
the  water  collected  and  carried  by  the  city  in 
all  of  said  reservoirs  la  from  brooks,  streams, 
and  springs  which  are  tributary  to  Park  river, 
to  the  entire  current  and  fiow  of  which  river 
the  plaintiffs  are  entitled,  by  their  mill  and 
riparian  ownership  aforesaid.  (7)  Since  the 
Introduction  of  the  system  of  water  supply  by 
said  city,  referred  to  In  paragraph  5,  down 
to  the  present  time,  the  water  collected  in 
such  reservoirs,  as  they  were  severally  com- 
pleted and  put  in  operation,  has  been  largely, 
if  not  entirely,  returned  to  said  river,  and 
made  available  for  the  uses  of  plaintiffs  in  the 
enjoyment  of  the  said  mill  privilege,  as  set 
forth  in  paragraph  5.  "(8)  The  said  city  has 
recently,  to  wit,  within  about  a  year  from  the 
date  of  this  complaint,  built  and  completed  a 
reservoir  in  the  town  of  Bloomfield,  known  as 
the  Tumbledown  Brook  Reservoir,'  of  very  ex- 
tensive area,  in  which  the  said  city  has  ac- 
cumulated, and  still  continues  to  accumulate 
and  hold,  vast  quantities  of  water  from  the 
watershed,  streams,  brooks,  and  springs  tribu- 
tary to  said  Park  river,  and  to  whose  usufruct 
the  plaintiffs  are  entitled  as  aforesaid,  and  has 
connected  the  same  by  canals  with  said  dis- 
tributing reservoir,  whence  the  said  water 
is  returned  to  said  river,  and  made  available 
for  the  uses  of  the  plaintiffs  in  their  mill  work, 
as  set  out  In  paragraph  fifth.     (S)  The  surface 
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water  flowing  from  all  points  this  side  of  the 
distributing  reservoir  now  finds  its  way,  either 
by  direct  surface  flowage,  or  by  the  existing 
drains,  pipes,  and  sewers  of  the  city,  Into  Park 
river.  Some  small  portion  of  said  surface  wa- 
ter, however,  and  also  a  small  portion  of  the 
water  brought  from  the  reservoirs,  is  carried 
Into  Parlt  river,  below  the  complainants'  dam, 
and  into  the  Connecticut."  (1(^  The  dty  Is 
now  constructing  an  Immense  Intercepting 
sewer,  designed  to  divert,  and  which  will  di- 
vert, all  the  water  now  conveyed  by  pipes, 
drains,  and  sewers,  and  by  surface  flow  into 
Park  river,  above  plaintiffs'  dam,  away  from 
Park  river,  into  the  Connecticut  river;  and  It 
intends  to  and  will  wholly  divert  said  water, 
as  aforesaid,  unless  restrained  by  Injunction. 
"(11)  The  proposed  intercepting  sewer  is  par- 
ticularly described  in  an  exhibit  which,  by  ref- 
erence. Is  made  part  of  this  complaint,  and 
will  be  filed  In  court  as  'Exhibit  B.' "  (12) 
This  diversion  will  deprive  the  plaintiffs  of 
the  use  of  from  one-third  to  one-half  the  vol- 
ume of  water  whose  usufruct  belongs  to  them, 
and  will  be  a  great  and  Irreparable  Injury  and 
damage  to  them.  (13)  By  an  act  of  the  gen- 
eral assembly  passed  at  Its  session  In  1882, 
authority  was  given  to  the  city  to  take,  oc- 
cupy, and  appropriate  any  stream,  or  part  of  a 
stream,  running  in  or  through  ^aid  city,  and 
to  remove  dams,  walls,  and  other  obstructions 
to  the  free  and  healthful  flow  of  such  stream, 
or  part  of  a  stream,  and  to  raise  said  dams 
and  build  other  dams  where  the  public  health 
or  convenience  may  require,  and  to  cause  It 
to  flo.w  through  a  sewer  or  other  aqueduct 
built  In  or  upon  the  bed  of  said  stream,  tx 
laid  in  the  earth  in  or  near  the  bank  thereof; 
and  by  said  act  It  was  required  that  the  dty 
should  agree,  if  possible,  with  parties  Inter- 
ested, upon  the  damage  on  account  of  soch 
improvement;  and,  If  unable  to  so  agree,  that 
the  city  should  have  the  damages  appraised, 
and  paid  in  the  manner  prescribed  in  said  act. 

(14)  In  March,  1894,  the  plaintiffs  presented 
their  claim  for  damages  in  the  manner  pre- 
scribed by  said  act  to  the  proper  authority; 
but  neither  the  city,  nor  any  one  In  Its  behalf, 
has  "ever  made  any  offer  to  compensate  to  any 
extent  the  plaintiffs  for  the  damages  whldi 
will  arise  from  said  so-called  'improvement,' 
nor  have  they  agreed  or  attempted  to  agree 
with  the  plaintiffs  upon  such  damages,  al- 
though frequently  requested  by  the  plaintiffs." 

(15)  Neither  the  city,  nor  any  one  In  Its  be- 
half, has  taken  any  of  the  steps  in  said  act 
prescribed,  or  otherwise,  to  have  the  plain- 
tiffs* damages  aforesaid  ascertained  or  ap- 
praised; but  it  "threatens  to  continue  the  bulltl- 
Ing  and  completion  of  said  intercepting  sewer, 
and  to  divert  from  said  stream  of  water,  and 
from  plaintiffs'  use,  nearly  one-half  of  its  flow 
and  current,  without  any  compensation  what- 
soever to  the  plaintiffs  for  their  damages  ]>e- 
suiting  from  said  so-called   'improvement' " 

(16)  Snch  diversion  will  injnre  the  plaintiffs  to 
the  amount  of,  at  least,  |100,000.  (17)  If  the 
city  does  what  It  threatens  to  do,  without 


agreeing  with  the  plaintiffs  as  to  their  dam- 
ages, or  having  ttte  damages  appraised  and 
paid,  the  injuries  infllct-ed  upon  the  piiaintUIs 
will  be  Irreparable  and  incapable  of  estimate, 
and  plaintiffs  will  be  without  adequate  rem- 
edy. (18)  On  the  24th  of  JToly,  1893,  the  cos^ 
mon  council  of  the  city  were  of  c^nlon,  and 
expressed  that  opinion  by  action  at  the  time, 
"that  the  proper  sewage  of  the  dty  required 
the  diversion  of  the  water  from  Park  river." 
and  then  passed  certain  votes,  "whose  effect 
win  be  to  cause  a  large  part  of  snch  stream 
which  now  flows  into  the  natnral  channel  ot 
said  river  to  flow  throtigh  a  sewer  to  be  built 
In  part  in  and  upon  the  bed  of  said  snch 
stream,  end  In  part  on  either  bank  thereof." 
(19)  On  the  same  day,  the  court  of  common 
council  "passed  a  vote  proposing  said  so-called 
'improvement,'  and  referred  the  same  to  the 
board  of  street  commissioners;  and  the  said 
court  of  common  council  and  the  said  board  of 
street  commissioners  prepared  a  descriptive 
survey  of  the  Improvement  proposed,  with  a 
careful  estimate  of  the  cost  of  completing  the 
same."  (20)  In  February,  18&4,  the  board  of 
street  commissioners  gave  proper  notice  of  a 
time  and  place  for  hearing  all  parties  Inter- 
ested in  said  improvement,  and  the  {teiBtUTs 
appeared  at  the  proper  time  and  place,  and 
made  their  claims  to  said  board  for  the  dam- 
ages which  would  be  caused  to  them  by  said 
improvement,  and  the  consequent  diversioin  of 
water  as  aforesaid.  (21)  At  said  meeting  no 
agreement  was  made  with  the  plaintiffs  with 
reference  to  said  damages.  The  relief  prayed 
for  was  as  follows:  "The  plaintiffs  claim:  An 
Injunction  restraining  the  defendant  city  from 
diverting  into  said  intercepting  sewer,  or  any 
part  of  the  same,  or  elsewhere,  the  pn?seni 
current  and  flow  of  water  into  said  Park  river. 
at  and  above  the  said  dam  of  plaintiffs,  wbetta- 
er  such  present  current  and  flow  be  throngh 
drains,  pipes,  sewers,  surface  flowage,  or  oth- 
erwise, until  an  assessment  of  the  damages 
resulting  to  plaintiffs  from  such  diversion  shall 
have  been  assessed  or  agreed  upon,  and  the 
payment  thereof  made  or  secured,  in  accord- 
ance with  the  provisions  of  an  act  of  the  gen- 
eral assembly  entitled  'An  act  granting  con- 
trol of  Park  river  to  the  city  of  Hartford,'  ap- 
proved March  22,  1882." 
'The  first  16  paragraphs  of  the  first  coant 
were  made  part  of  the  second  count,  and  the 
remainder  of  said  second  count,  with  the  re- 
lief prayed  for,  was  as  follows:  "(2)  The  dt^ 
fendant  threatens  to  divert  from  said  stream 
of  water,  and  from  the  plaintiffs'  use  therr- 
of,  nearly  one-half  of  its  flow  and  cnrrenr. 
without  any  compensation  whatsoever  to  tbp 
plaintiffs  for  their  damages  directly  restilttn.!: 
from  said  so-called  'Improvement,'  (3)  The 
diversion  of  said  water,  as  aforesaid,  hy  the 
defendant,  will  cause  an  Irreparable  dama^ 
to  the  plaintiffs,  and  damages  Incapahle  of 
estimate.  (4)  The  defendant  has  never  com- 
pensated nor  paid  In  any  way  the  plaintiffs 
for  the  accumulation  of  the  water  of  Tum- 
bledown Broidc  Reservoir,  as  described  in  the 
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«tgbth  paragraph  of  the  first  connt,  nor  hare 
tbey  attempted  to  agree  with  the  plaintiffs 
as  to  the  amount  of  said  damages.    (5)  Until 
th«  plaintiffs  are  deprlred  of  the  nse  of  said 
water,  which  Is  now  returned  to  them,  as 
hereinbefore  set  oat,  tb^  suffer  no  substan- 
tial damage;   bat  when  said  water  Is  carried 
past  the  plaintiffs'  dam,  as  proposed  by  the 
construction  and    use  of   said    Intercepting 
sewer,  as  aforesaid,  the  same  will  be  of  great 
and  irreparable   damage  to  them.     <6)  For 
the  accumulation  of  the  waters  of  the  stream 
and  its  trlbatary  springs  and  brooks,  describ- 
ed In  paragraphs  6  and  7  of  the  first  count, 
no  compenastliMi  bu  ever  been  made  to  the 
plaintiffs  or  their  predecessors  In  the  owner- 
ship of  the  mill  pvlTlIege  aforesaid.    (7)  The 
storage  capacity  of  said  reserroits  is  as  fol- 
lows:   No.  1,  14«v000,000  gallons;   No.  2,  284,- 
000,000  gallons;    No.   3,   146.000,000  gaBoiu; 
So.  4.  601,000,000  gaOoiH;    No.  5,  94,000,000 
gallons;      No.    9,    800,000,000    gaillons.     No. 
6  is   Tumbledown   Brook   Reservoir.     The 
*  average  dally   consumption  of  said   water 
by  the    defendant's    water    department    is 
about  7,000,000  gallons.   The  plaintiffs  amend 
the  prayer  for  relief  by  making  the  same  as 
it  now  stands    paragraph   1    of    plaintiffs' 
claims,  and  adding  thereafter  the  following: 
(2)  An  Injunction  restraining  the  defendant 
city  from  diverting  into  said   Intercepting 
sewer,  or  any  part  of  the  same,  or  elsewhere, 
the  present  current  and  flow  of  water  of  the 
said  Park  river  at  and  above  said  dam  of  the 
plaintiffs,  whether  such  present  current  and 
flow  be  through  drains,  pipes,  sewers,  sur- 
face flowage,  or  otherwise,  until  the  injury 
aforesaid  done  and  to  be  done  to  the  plain- 
tiffs is  compensated  and  paid  for.    (3)  Such 
other  and  further  relief  as  may  to  equity  per- 
tain.- 

After  the  complaint  as  thus  amended  was 
filed.  It  was  further  amended,  by  way  of 
more  specific  statement,  as  follows:     "The 
plaintiffs  herewith  amend  the  complaint  by 
making  more  specific  statement,  as  follows: 
(1)  At  the  end  of  paragraph  19  add  the  fol- 
lowing:    The    action    and    opinion  of  said 
conrt  of  common  cotmcil  referred  to  in  para- 
grapbB  18  and  19  were  expressed  by  certain 
votes,  copies  of  which,  with  the  subject-mat- 
ter and  the  correct  dates  thereof,  appear  In 
tbe  annexed  Journals  of  the  board  of  common 
council  and  the  board  of  aldermen  of  said 
court,   which  are  marked  Exhibits  'C  and 
'D,'  respectively,  at  pages  186-217,  Inclualve, 
and  251  of  Exhibit  C.  and  pages  222,  386,  387, 
44e,  and  461  of  ExhlMt  D.    The  plans,  maps, 
and  surveys  referred  to  at  page  217  of  Ex- 
blblt  C  are  made  a  part  hereof  by  reference, 
tbe  same  being  In  tbe  possession  of  the  de- 
fendant, and  of  such  a  character  that  the 
plaintiffs  are  unable  to  file  the  same.    The 
report  of  the  committee,  with  the  resolution 
tbereln  submitted,  a  copy  of  which  appears 
at   pages  836  and  337  in  said  Exhibit  D,  is 
8tf  U  pending  In  said  court  of  common  council. 
(2>    At  tbe  end  of  paragraph  20  add  the  fol- 


lowing: The  action  of  said  street  board  re- 
ferred to  in  this  paragraph  was  pursuant  to 
a  vote  of  said  court  of  common  council,  a 
copy  of  which,  with  the  subject-matter  and 
the  correct  date  thereof,  appears  in  said  Ex- 
hibit C,  at  pages  479-481,  Inclusive.  A  copy 
of  the  publication  of  the  resolution  therein 
mentioned,  so  far  as  there  was  any  publica- 
tion thereof.  Is  the  plalntlfl^'  Exhibit  B.  A 
copy  of  the  publication  of  the  notice  given 
by  said  street  board,  and  referred  to  In  this 
paragraph,  with  the  correct  date  of  such  pub- 
lication, is  hereto  annexed,  and  marked  'Ex- 
hibit B.'  " 

Exhibit  O  shows,  in  substance,  that  the 
city,  in  July,  1893,  resolved  to  construct  the 
intercepting  sewer  complained  of.  In  order 
to  remove  what  is  called  in  said  Exhibit  C 
the  "Parte  river  sewage  nuisance,"  and  also 
as  "an  improvement  to  the  city's  sewerage 
system  in  general."  Exhibit  D  shows,  in 
sabstance,  that  in  July,  1898,  the  common 
council  appointed  a  committee  to  ascertain 
and  report  tbe  probable  cost  of  extinguishing 
tbe  flowage  rights  of  the  plaintiffs,  and  of 
acquiring  their  entire  mill  property;  that  in 
November  of  that  year  said  committee  made 
a  report,  and  asked  for  farther  power  In  the 
premises.  This  report  was  eventually  tabled 
by  the  board  of  aldermen,  in  March,  1894, 
and  so  remains.  Exhibit  E  is  as  follows^ 
"Board  of  Street  Commissioners,  Hartford, 
Conn.,  March  19, 1896.  This  board  will  meet 
Monday  evening.  March  19,  1896,  at  7:99 
o'clock,  to  hear  all  parties  interested  in  the 
matter  of  damages  for  the  right  of  way  for 
the  proposed  system  of  intercepting  sewers 
and  branches  thereof.  Parties  interested  are 
invited  to  l>e  present  Charles.  H.  Northam, 
President." 

So  far  as  it  is  deemed  necessary  to  set  out 
tbe  demurrers,  they  are  as  follows:  To  the 
first  count:  "The  defendants  demur  to  the 
first  count  of  the  plaintiffs'  complaint,  for 
the  following  reasons:  None. of  tbe  votes  or 
resolutions  passed  by  the  court  of  common 
council  of  the  city  of  Hartford,  referred  to 
In  paragraphs  18  and  19,  or  any  paragraph 
of  the  first  count,  as  amended  or  in  plain- 
tiffs' specific  statement,  have  the  effect,  or, 
as  matter  of  law,  contain  any  vote  or  de- 
termination of  the  common  council,  to  divert 
any  part  of  the  Parte  river,  or  to  take  the 
waters  of  said  river  out  from  its  stream,  or 
any  part  thereof,  or  cause  It  to  flow  through 
a  sewer  or  other  aqueduct  built  in  or  upon 
the  bed  of  such  stream,  or  laid  In  the  earth 
In  or  near  the  banks  thereof.  It  does  not 
appear  from  the  first  count,  or  any  amend- 
ments thereof,  that,  by  virtue  of  any  of  said 
votes  or  resolutions,  the  city  of  Hartford 
took  any  action  under  the  act  of  March  22, 
1882,  referred  to  In  said  count."  "Because  It 
appears  from  the  first  count,  as  amended, 
that  the  notice  or  notices  referred  to  in  par- 
agraphs 19  and  20  of  same,  as  amended,  by 
specific  statement,  or  any  paragraph  of  said 
count,  and  the  action  of  any  of  the  board  of 
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street  commissioners  and  of  the  common 
council  of  the  city  of  Hartford,  were  each 
and  all  of  them  notices  or  action  In  relation 
to  the  construction  of  sewers  under  the  or- 
dinary regulations  prescribed  by  law  relat- 
ing to  the  construction  of  sewers  In  accord- 
ance with  the  charter  of  the  city,  and  were 
not  either  notices  or  action  for  any  proceed- 
ing nnCer  the  act  of  March  22,  18S2,  and 
were  not  part  of  any  proceedings  to  divert 
the  waters  of  Park  rlrer  from  the  stream,  or 
to  carry  said  waters  In  any  sewer  laid  In  its 
lied  near  either  of  Its  banks."  "Because  it 
does  not  appear  from  any  averments  in  the 
tirst  count  contained  that  the  special  act  of 
March  22,  18S2,  has  any  application  to  the 
building  of  the  Intercepting  sewer  described 
in  the  first  count"  To  the  second  count: 
"The  defendant  also  demurs  to  second  count 
of  amended  coipplaint,  for  the  following  rea- 
sons: It  appears  from  the  second  count, 
and  from  various  paragraphs  thereof,  and 
especially  from  paragi-aph  10,  that  the  defend- 
ants are  not  proposing  to  divert  Park  river, 
nor  any  streams  of  water  which  flow  into  the 
same,  but  are  proitosing  merely  to  keep  sew- 
age ou't  of  Park  river,  to  turn  sewage  or  sew- 
age water  from  cei'taia  sewers  into  an  inter- 
cepting sewer,  and  take  said  sewage  into 
the  Connecticut  river."  "It  appears  from 
the  second  count,  and  especially  from  para- 
graph 10  of  original  complaint,  now  made 
part  of  second  count,  that  the  acts  of  the  de- 
fendants complained  of  are  done  in  the 
course  of  the  construction  of  a  certain  inter- 
cepting sewer  by  the  city  of  Hartford,  and 
the  proposed  use  of  the  same  in  order  to 
turn  sewage  into  the  Connecticut  river;  and 
there  are  no.  averments  in  second  count 
which  tend  to  show  that  such  construction 
of  a  sewer  or  diversion  of  sewage  on  the 
part  of  the  defendant  is  unlawful."  "The 
defendant  demurs  to  the  relief  demanded  in 
second  count  of  complaint,  because,  upon  the 
allegations  of  the  second  count,  the  plain- 
tiffs are  not  entitled  to  the  relief  by  way  of 
injunction,  as  therein  sought."  To  the  en- 
tire complaint:  "The  defendant  (lemurs  to 
the  entire  complaint  as  amended,  for  the 
following  reasons:  Because  the  special  act 
of  March  22,  18S2,  and  found  in  Special  Acts 
of  1882  (page  419),  is  merely  a  permissive 
act,  authorizing  the  city  of  Hartford  to  do 
certain  things  named  therein,  but  not  im- 
posing upon  the  city  of  Hartford  any  obli- 
gation to  take  action  under  the  same,  and 
because  said  act  has  no  application  to  the 
building  of  said  intercepting  sewer,  or  to  any 
damages  arising  therefrom."  "Because  the 
city  of  Hartford  has  full  right,  under  the 
laws  of  the  state,  to  abandon  all  action  un- 
der the  act  of  March  22,  1882,  and  also  to  re- 
sort to  another  method  of  drainage,  and  an 
injunction  ought  not  to  issue  in  order  to  re- 
strain It  from  performing  its  duty  in  the 
premises."  "Because,  under  the  charter  of 
the  city,  its  court  of  common  council  is  vest- 
ed with  full  powers  to  pass  ordinances  for 


laying  out  and  constructing  and  altering 
public  sewers,  through  the  highways,  streets, 
including  turnpike  roads,  alleys,  and  public 
grounds  within  the  city,  and  also  through 
the  private  inclosures  within  the  same.  And, 
further,  by  said  charter,  it  is  made  the  duty 
of  the  board  of  street  commissioners  of  the 
city  of  Hartford  to  cause  the  prompt  comple- 
tion of  all  necessary  repairs  of  streets,  high- 
ways, sewers,  and  public  works,  within  the 
limits  of  the  streets,  highways,  and  thor- 
oughfares of  the  city,  other  than  public 
buildings."  "Because  it  appears  from  the 
complaint  that  the  defendant  city  Is  con- 
structing said  intercepting  sewer  under  Its 
police  powers,  in  the  discharge  of  a  govern- 
mental duty,  in  order  to  promote  and  pre- 
serve the  public  health."  "Because  it  ap- 
pears from  the  complaint  that  the  object  of 
the  same  is  to  compel  the  defendant  city  to 
take  action  under  the  act  of  March  22,  1882, 
when  no  obligation  rests  upon  the  city  to 
take  such  action,  and,  if  injunction  should 
issue,  the  city  wotild  be  restrained  from  ■ 
making  use  of  a  sewer  which  is  constructe*! 
in  order  to  promote  and  preserve  the  public 
health."  "Because  the  construction  and  use 
of  said  Intercepting  sewer  is  a  public  work 
of  great  importance,  and  of  great  necessity 
to  the  inhabitants  of  the  city,  and  that  the 
same  appears  from  the  complaint,  and  espe- 
cially from  the  10th,  llth,  and  13th  para- 
graphs thereof;  and  the  city  will  not  be  re- 
strained by  an  injunction  from  using  a  pub- 
lic work,  in  order  to  force  the  city  to  pay 
damages  for  diversion  of  sewage  water." 
"Because  it  appears  from  the  complaint  that 
all  the  acts  on  the  part  of  the  defendant 
complained  of  are  being  done  by  the  city  of 
Hartford,  in  the  construction  and  manage- 
ment of  its  own  system  of  sewers,  and  be- 
cause polluted  sewage  water,  referred  to  in 
the  complaint,  is  a  public  nuisance,  and,  by 
law,  the  city  has  full  right  to  abate  a  public 
nuisance  without  the  payment  of  damages." 
"Because  the  plaintiffs  have  adequate  rem- 
edy at  law,  by  proper  action  against  the  city, 
if  any  of  their  rights  to  water,  or  to  the  flow 
of  water  into  the  Park  river,  shall  be  taken 
or  Injured  by  the  city  in  consequence  of  the 
construction  of  said  intercepting  sewer." 

Although  the  record  in  this  case  is  aonae- 
what  voluminous,  the  facts  decisive  of  it  tie 
in  narrow  compass,  and  may  be  briefly  stat- 
ed as  follows:  The  plaintiffs  are  the  own- 
ers of  a  valuable  water  privilege  and  mill 
property  on  Park  river.  Prior  to  the  acts 
complained  of,  the  city  of  Hartford  had  con- 
structed a  system  of  reservoirs,  at  great  ex- 
pense, to  supply  Itself  and  its  Inhabitants 
with  water  for  domestic  and  other  purposes. 
This  water  supply  Is  all  taken  above  the 
plaintiffs'  dam,  from  brooks,  streams,  and 
springs  which  are  tributary  to  Park  river,  to 
the  entire  current  and  flow  of  which  river, 
including  tbe  water  so  taken  by  the  city,  Tb«> 
plaintiffs  are  exclusively  entitled  at  tbeir 
mills.     The  water  so  taken  by  th«  city    is 
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from  one-third  to  one-naif  the  rolnme  of  said 
rlTer.  This  water  Is  carried  to  a  distribut- 
ing reservoir,  and  thence,  by  leading  pipes, 
to  the  city,  where  it  Is  sold  and  distributed  to 
the  citizens  through  seryice  pipes  for  use, 
and,  after  such  use,  Is  returned  In  great  part 
to  Park  river,  through  the  sewerage  system  of 
the  city.  This  has  been  done  ever  since  the 
elty  b^an  to  use  such  water  supply,  and,  by 
reason  of  such  return,  the  plaintiffs  thus  far 
hare  suffered  no  substantial  damage  from 
the  use  of  said  water  by  the  city.  The  city 
now  proposes  to  divert  all  the  water  thus 
flowing  through  Its  sewerage  system,  as 
aforesaid.  Into  Park  river,  above  the  plain- 
tiffs' mills,  into  a  great  intercepting  sewer, 
which  it  Is  engaged  in  constructing,  and,  by 
means  of  such  sewer,  to  carry  such  water 
directly  into  the  Connecticut  river.  This,  if 
done,  will  divert  and  take  away  from  the 
plaintiffs'  water  privilege  from  one-third  to 
one-half  of  the  volume  of  Park  river,  as  it 
has  been  accustomed  to  flow  there,  and  will 
very  greatly  damage  the  plaintiffs.  It  fur- 
ther appears  that  under  the  act  of  1882,  re- 
ferred to  in  the  complaint,  authority  was 
given  to  the  city  to  do  the  things  set  forth 
in  said  act  with  reference  to  "any  stream,  or 
part  of  a  stream,  natural  or  artificial,  run- 
ning in  or  through  said  city";  and  also  that 
the  city  took  such  action  with  reference  to 
purchasing  or  condemning  the  property  of 
the  plaintiffs,  and  appropriating  Park  river, 
nnder  the  act  of  1882,  as  is  set  forth  in  the 
complaint  and  the  exhibits  which  are  made 
a  part  of  It.  It  further  appears  that.  In  the 
opinion  of  the  city  authorities,  the  sewage 
and  waste  water  thus  returned  to  Park  river 
created  a  nuisance,  which  ought  to  be  abated 
In  some  way;  and  that  said  authorities  final- 
ly determined  to  abate  such  nuisance  by 
bnlldtng  the  intercepting  sewer,  and,  through 
it,  diverting;  said  waste  water  and  sewage 
Into  the  Connecticut  river. 

These  are  the  main  controlling  facts  in  the 
case,  and  the  question  Is  whether,  upon 
them,  the  plaintiffs  are  entitled  to  the  precise 
relief  which  they  now  seek.  If  the  complaint 
could  be  regarded  as  one  brought  simply  to 
enjoin  the  city  from  taking  its  water  supply, 
or  any  part  of  it,  from  the  tributaries  of 
Park  river,  the  case  thus  presented  would  be 
a  very  different  one  from  the  present  case; 
but  It  cannot  be  so  regarded.  The  complaint 
is  not  brought  to  have  the  city  enjoined  from 
diverting  the  water  of  Park  river  or  its  tribu- 
taries into  the  reservoirs  and  distributing 
pipes  of  the  city,  or  from  using  the  water  so 
diverted,  but  It  is  brought  to  restrain  the 
city  from  diverting  its  sewage  into  the  inter- 
cepting sewer;  and  this  is  the  very  gist  of 
the  complaint.  The  allegations  of  the  com- 
plaint are,  in  effect,  that  this  sewage  has 
heretofore  been  permitted  to  flow  Into  Park 
river;  that  it  is  available  for  use  at  the 
plaintiffs'  mills;  that  the  city  now  Intends 
to  divert  it  into  the  intercepting  sewer,  past 
the  plaintiffs'  mills;    that  this  will  greatly 


lessen  the  flow  of  the  river,  to  the  plaintiffs' 
damage;  that  the  city  has  no  right  to  thus 
divert  its  sewage  from  Park  river,  and 
should  be  enjoined  from  doing  so  until  it 
has  paid  or  satisfied  the  plaintiffs'  damages. 
It  is  true  the  complaint  may  be  fairly  said 
to  allege,  in  effect,  that  the  city  gets  Its 
water  supply  from  waters  which  belong  to 
the  plaintiffs,  and  that  it  has  no  right,  as 
against  the  plaintiffs,  to  take  and  use  such 
water  as  It  does.  But  the  complaint  does  not 
ask  to  have  such  taking  and  use  enjoined 
against.  It  only  asks  to  have  the  city  en- 
joined from  disposing  of  that  water  after  it 
has  become  sewage. 

Now,  it  Is  quite  clear  that  the  city  either  has, 
or  it  has  not,  the  right,  as  against  the  plain- 
tiffs, to  take  and  use  the  water  which  consti- 
tutes its  supply,  as  set  forth  in  the  complaint ; 
and  In  either  case  we  think  It  is  equally  clear 
that  the  city  has  the  right,  as  against  the  plain- 
tiffs, to  dispose  of  tliat  water  after  it  enters 
the  sewerage  system  as  sewage,  under  its 
charter,  as  it  sees  fit.  In  other  words,  the 
plaintifia  may  or  may  not  have  the  right  jto. 
have  the  whole  or  a  part  of  the  water  supply 
of  the  city  returned  as  water  to  Park  river; 
but  in  either  case  they  have  no  right  to  have 
it  so  returned  after  it  has  become  sewage,  or 
to  have  it  returned  through  the  sewerage  sys- 
tem of  the  city,  which  ar«  in  effect  the  rights 
claimed  In  the  present  case.  If  the  city  has 
the  right,  as  against  the  plaintiffs,  to  take  and. 
use  the  water  in  Its  reservoirs,  then,  dearly, 
it  has  the  further  right,  as  against  them,  ei- 
ther before  or  after  it  Is  used,  to  dispose  of 
It  under  Its  charter  as  It  sees  fit.  If,  on  the 
other  band.  It  has  no  right,  aa  against  the 
plaintiffs,  to  take  or  use  the  'waters  In  Its  res- 
ervoirs, which  is,  we  think,  the  case  stated  in 
the  complaint,  this  fact  of  Itself  does  not  give 
the  plaintiffs  a  right  to  control  the  disposition 
of  such  water  after  it  has  entered  the  sewer- 
age system,  and  become  sewage.  That  control 
still  remains  with  the  city,  and  ought  to  re- 
main with  it. 

As  the  court  is  bound  to  take  Judicial  notice 
of  the  city  charter  (Gen.  St  g  1087),  we  know 
that  full  control  over  Its  sewerage  system,  and 
over  the  disposal  of  sewage,  is  conferred  up- 
on the  city;  and  there  is  nothing  in  the  en- 
tire record  which  shows  any  loss  of  such  con- 
trol, or  which  shows  that  the  plaintiffs  have 
any  rights  which  the  city  Is  bound  to  consider 
In  dealing  with  its  sewer  system,  or  in  dealing 
with  the  disposal  of  sewage.  In  this  view  of 
the  case,  it  makes  no  difference  whether  the 
sewage  is  or  is  not  injurious  to  health,  or 
whether  Its  open  flow  has  or  has  not  other- 
wise become  a  nuisance.  In  either  case  the 
city  still  has,  and  ought  to  have,  full  control 
over  it,  and  the  pipes,  drains,  and  sewera 
through  which  it  flows,  or  can  be  made  to  flow. 
If  the  city  wrongfully  takes  and  uses  the 
plaintiffs'  water,  the  remedy  for  such  a  wrong. 
Is  ample,  either  by  an  action  at  law  for  dam- 
ages, or,  in  a  proper  case  in  equity,  by  in- 
junction;  but  where,  as  in  this  case,  the  plain- 
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tlffs  apparently  condone  the  wrongftd  takin; 
and  usiug  of  the  water,  on  condition  that  H 
sliall  be  allowed  to  come  back  to  them  in  the 
form  of  sewage  through  the  city  sewers,  and 
assert  a  right  to  sewage  as  snch,  and  to  hare 
It  flow  tltrdugh  the  sewers  as  it  has  been  ac- 
customed to  flow,  they  cannot  have  the  rem- 
edy which  they  now  seek,  simply  because  they 
have  not  shown  that  they  possess  any  such 
right.  The  complaint  clearly  shows  that  it  is 
the  sewage  of  the  city,  and  not  the  waters  of 
Park  river  or  Its  tributaries  in  any  proper 
sense,  which  the  city  Is  about  to  turn  Into  the 
Intercepting  sewer;  and  it  Is  this  precise  di- 
version, and  nothing  else,  which  the  plaintiffs 
seek  to  have  enjoined.  For  the  reasons  griven, 
we  are  of  opinion  that  they  are  not  entitled  to 
the  injunction. 

In  this  view  of  the  case,  the  question  wheth- 
er the  city,  in  what  It  has  done  or  intends  to 
do,  as  alleged  In  the  complaint.  Is  or  is  not 
acting  under  the  act  of  1882,— a  question  much 
discussed  upon  the  argument,— becomes  of  sec- 
ondary Importance.  We  think,  however,  that 
the  record  dearly  shows  that  the  city  Is  not 
acting  in  this  matter  under  the  authority  con- 
ferred by  the  act  of  1882,  but  under  the  pro- 
visions of  its  charter,  without  regard  to  that 
act.  Furthermore,  we  Ih'nk  that  w  hat  the  city 
has  done,  and  what  it  intends  to  do,  as  al- 
leged upon  the  record,  do  not  constitute  a  tak- 
ing or  appropriation  of  Park  river,  or  any  part 
Of  its  bed  or  banks,  or  of  any  part  of  its  waters, 
within  the  meaning  of  the  act  of  1882;  and 
that  tts  charter  gives  It  full  power  to  do  what 
It  has  done  and  intends  to  do,  as  these  matters 
are  alleged  in  the  complaint.  The  superior 
court  Is  advised  ^hat  the  complaint  is  insuffl- 
clent    The  other  Judges  concurred. 


WOLF  V.  HOSTBTTER  et  al. 

(Sopteme  Court  of  Pennsylvania.     July  16, 

1887.) 

Negotiable  Notes— Ixdokseks — Joist  Liabiutt 

— Actions. 

1.  A  joint  action  cannot  be  maintained  by  the 
holder  against  separate  indorsers  of  a  negotiable 
note. 

2.  Where  several  persons  in  snccesdon  Indorse 
a  note  payable  to  the  order  of  one  person,  the 
act  of  each  imports  a  several  and  successive, 
and  not  a  joint,  obligation,  whether  done  for  ac- 
commodation or  for  vahie,  nnlesa  there  be  an 
agreement  to  the  contrary. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Assumpsit  by  J.  P.  Wolf  against  A.  B.  Hos- 
tetter  and  W.  M.  Jacobs,  doing  business  as 
W.  M.  Jacobs  &  Co.  There  was  a  Judgment 
of  nonsuit,  and  plalntUf  appeals.     Affirmed. 

J.  W.  Johnson,  for  appellant.  John  E.  Ala- 
lone,  for  appellees. 

STERRETT,  C.  J.  This  suit  was  brought 
on  a  note  made  by  "Banner  Leaf  Tobacco  Co.," 
for  fl,225.75,  at  four  months,  fTwn  December 
29,  1894,  to  the  order  of  A.  B.  Hostetter,  one 
of  the  defendants,  and  by  him  indorsed,  and 


then  indorsed  by  the  other  defendant,  W.  M. 
Jacobs  &  Oo.  .Judgment  was  taken  against 
the  payee  and  first  indorses  for  want  of  an 
appearance.  As  to  Jacobs,  the  other  defend- 
ant, issue  was  Joined,  and  on  the  trial  Judg- 
ment of  nonsuit  was  entered.  This  appeal  is 
ftom  the  refusal  of  the  court  to  take  off  the 
nonsuit. 

While  the  record  does  not  distinctly  show, 
as  It  should,  the  grounds  on  which  the  motion 
for  nonsuit  was  based.  It  Is  alleged  by  defend- 
ants, and  not  denied,  that  the  reasons  were 
(1)  that  the  liability  of  the  defendants.  If  lia- 
ble at  all,  was  not  Joint,  but  several,  and  (2) 
that  no  sufficient  notice  of  demand  and  non- 
payment was  given  to  the  defendant  Jacobs. 

As  to  the  first,  It  clearly  appears  hi  the  plain- 
tiff's statement  that  the  suit  Is  against  the 
payee  and  first  Indorser  and  the  second  in- 
dorser  Jointly,  and  is  predicated  of  a  Joint  lia- 
bility of  the  defendants,  of  which  there  was  no 
evidence  whatever.'  This  of  Itself  was  quite 
sufficient  to  Justify  the  action  of  the  court 
below.  In  the  absence  of  statutory  author- 
ity, such  as  exists  in  several  of  oar  sister 
st.ates  (2  Pars.  Notes  &  B.  457,  note),  permit- 
ting the  holder  of  negotiable  paper  to  Join  in 
one  action  all  parties  thereon  prior  to  himself, 
etc.,  it  is  very  clear  that  In  this  state  a  Joint 
action  against  two  or  more  separate  indorsers 
cannot  be  maintahied.  As  was  well  said  in 
Fawcett  v.  Fell,  77  Pa.  St.  308:  "It  Is  ele- 
mentary law  that  there  can  be  no  recovery 
in  an  action  ex  contractu  against  several  de- 
fendants, unless  they  are  Jointly  liable,  and 
there  can  be  no  Joint  liability  if  the  contract 
Is  not  Joint,  but  severaL"  Where  several 
persons  In  succession  Indorse  a  negotiable 
note,  the  act  of  each,  respectively,  Imports  a 
several  and  successive,  and  not  a  Joint,  obliga- 
tion, whether  done  for  accommodation  or  for 
value,  unless  there  be  an  agreement  aliunde 
different  from  that  evidenced  by  the  Indorse- 
ments. 2  DanieU,  Neg.  Inst  (4th  Ed.)  f  70S. 
An  apparent  exception  to  this  principle  Is  the 
case  of  a  note  payable  to  the  order  of  two  or 
more  persons,  and  by  them,  respectively,  in- 
dorsed; but,  upon  due  consideration,  it  will 
be  found  to  be  In  harmony  therewith.  Foster 
V.  Collner,  107  Pa.  St.  305. 

It  is  unnecessary  to  consider  the  second  al- 
leged ground  for  nonsuit,  viz.  fiUlure  to  notify 
the  defendant  Jacobs  of  demand  and  nonpay- 
ment of  the  note.  Enough  has  been  said  to 
show  that  there  was  oo  error  In  refusing  to 
take  off  the  Judgment  of  nonsuit  Judgment 
affirmed. 


MTLLEN  T.  UNION  CENT.  LIFE  INS.  CO. 

(Supreme  Court  of  Pennsylvania.    Jnly  15, 

1897.) 

INSURAKCG  —  Am.ICATIOS— ASSWERS — WiTXESSBS 

— CKoes-ExAUtNATioN— I:Tcoin>ATiBi.B  CoxDrcT 
—Tkiax— Affidavit  of  Dkvensb— Beadikb  to 
Jcar. 

1.  Where  assured  correctly  described  the  poli- 
cies held  upon  her  life  at  the  time  of  the  i^ti- 
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cation,  tnd  the  agent  who  fwepcred  tiiie  appli- 
cation neglected  to  mention  one  of  them  therein, 
and  neither  assured  nor  the  beneficiary  read  the 
application,  both  relying  on  the  agent  to  cor- 
rectly prepare  it,  the  company  could  not  arotd 
liability  because  of  the  omission. 

2.  On  an  issue  whether  a  benefidary  in  a  life 

eolicy  was  a  creditor  of  deceased,  he  testified  that 
e  commenced  to  worli  for  deceased  20  years 
before  tl>e  policy  iaaued,  and  did  everything  that 
was  needed  to  be  done  for  her  comfort  specify- 
ing the  different  kinds  of  labor,  and  testified  that 
liis  serrices  were  worth  a  certain  amount  per 
tnonth.  and  that  he  expected  deceased  would  pay 
him  for  them,  but  admitted  that  he  kept  no  ac- 
LX>tmt  of  the  work.  Held  error  not  to  permit  him 
to  be  cross-examined  as  to  whether  he  had  tried 
to  collect  his  claim  out  of  deceased's  estate. 

3.  Where  the  affidavit  of  defense  was  not  of- 
fered in  evidence,  and  plaintiff  had  the  closing 
argument,  it  was  error  to  permit  him  to  read  the 
affidavit  to  the  jury  in  suoi  argument. 

Appeal  from  court  of  common  pleas,  Ln- 
zerne  county. 

Assumpsit  by  Anthony  Mnllen  acalsst  the 
Union  Central  Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Berersed. 

The  assignments  of  error  are  as  follows,  viz.: 

"Ph-st.  The  court  erred  in  refusing  to  al- 
low the  following  question  on  cross-examina- 
tion of  appellee:  'Q.  After  she  died,  did  you 
endeavor  to  collect  this  money  which  you  say 
she  owed  you  out  of  her  estate?  (Objected 
to.)  The  Coiut:  I  do  not  see  what  that  has 
to  do  with  It,  Mr.  Palmer.  (Objection  bus- 
talned.  Exception  noted  for  defendant.  Bill 
Bealed.)' 

"Second.  In  allowing  appellee's  counsel.  In 
bis  closing  address  to  the  jury,  to  read  to 
them  a  paper  which  had  not  been  offered  In 
evidence,  viz.  the  affidavit  of  defense,  as  fol- 
lows: 'Counsel  for  plaintiff,  In  his  closing  ad- 
clresa  to  the  jury,  proposes  to  read  the  defend- 
ant's affidavit  of  defense  in  this  case,  and 
counsel  for  the  defendant  objects,  because  the 
affidavit  of  defense  and  the  files  In  the  case 
have  not  been  formally  offered  In  evidence. 
The  Court:  I  think  the  affidavit  is  evidence, 
and  counsel  may  read  from  it  In  his  address 
to  the  jury.  (Exception  noted  for  the  defend- 
ant   Bill  sealed.)' 

'•Third.  The. court  erred  In  charging  as  fol- 
lows: The  plaintiff  has  testified  aa  to  the 
services  rendered  by  him  for  his  sister  for 
twenty-two  years,  and  what  they  were.  You 
will  remember  that  he  said  that  his  services 
consisted  In  looking  after  her  garden,  hoeing 
It.  raising  garden  truck  for  her,  and  some 
other  services,  and  in  shingling  her  house,  and 
that  his  services  were  worth  during  that  time 
at  the  rale  of  six  dollars  a  month.  If  you  be- 
lieve what  the  plaintiff  has  testified  to  on  that 
fiiihject  that  he  labored  for  this  woman  in  the 
no'shborhood  of  twenty-two  years,  and  that 
bis  services  were  worth  at  the  rate  of  six  dol- 
lars per  monUi,  then  be  was  such  a  cj-editor 
as  would  give  him  an  interest  in  the  life  of 
tbe  sister  at  the  time  the  insurance  was  ef- 
fected. If,  however,  you  believe  these  serv- 
ices were  gratuitous,  that  he  never  intended 


to  charge  her  for  the  same,  that  be  did  not 
look  upon  her  as  his  debtor,  but  It  was  a  free 
gift  of  the  servicea,  then  be  would  not  be 
such  a  creditor.  He  teetlfled  on  that  subject 
that  he  did  charge  her  for  the  services,  or 
kept  an  acooimt  of  that  diarge,— 'I  have  for- 
gotten the  exact  words,— but  it  was  not  In  a 
book;  that  he  did  Intend  she  should  pay,  but 
he  did  not  know  bow.  It  makes  no  difference 
whether  he  knew  how  or  not,  if  he  intended 
That  she  should  pay  him  tor  the  services;  and 
I  take  it,  no  matter  whether  he  could  enforce 
the  claim  against  her  in  law  or  not  he  would 
have  such  an  interest  In  her  life  as  would  en- 
title him  to  maintain  this  action  in  this  case; 
and  therefore  we  do  not  think  the  court  would 
be  warranted  In  holding,  as  a  matter  of  law, 
that  this  was  a  mere  gambling  policy  upon  the 
life,  of  which  the  plaintiff  had  no  interest' 

"Fourth.  The  court  erred  in  charging  as  fol- 
lows: 'As  to  the  second  point  of  defense,  the 
plaintiff  and  Andrew  Weir,  the  agent  testi- 
fied that  the  answers  to  the  prl&ted  interroga- 
tories were  written  by  the  agent  of  the  com- 
pany; that  when  he  asked  wliat  other  Insur- 
ance there  was  on  the  life  of  Mary  Howley, 
she  mentioned  the  policy  for  a  thousand  dol- 
lars, and  the  Metropolitan  poUcles  for  four 
hundred  and  thirty -five  dollars;  and  tlMit  the 
agent  had  learned  fnmi  other  sources  of  this 
insurance;  and  that  in  writing  the  answers, 
he,  by  mistake  or  othorwlse,  omitted  to  men- 
tion the  Metropolitan  policies;  and  that  Mr. 
Weir  did  not  read  to  them  the  answers  which 
jte  had  written  In  the  application.  Yovl  will 
inquire,  did  Mrs.  Howley  give  truthful  an- 
sfwers  as  to  the  other  Insturanoe  on  her  life, 
and  did  the  agent,  by  mistake,  omit  to  Insert 
the  correct  answer?  Did  she  and  the  plain- 
tiff sign  tbe  appUcatton  through  Ignorance  of 
the  fact  that  the  answers  were  incorrectly 
written,  and  was  <h:  was  not  the  application 
read  aftw  the  answers  had  been  written  by 
the  agent?  You  will  see  the  importance  of 
this.  If  Mrs.  Howley  gave  an  untruthful  an- 
swer; If  she  said  she  had  one  thousand  dol- 
lars in  the  Prudential,  when  she  had  in  fact 
one  thousand  in  the  Prudential,  and  four  hun- 
dred and  thirty-five  in  tbe  Metropolitan,— then 
it  is  such  an  imtruthful  answer  as  would  pre- 
vent a  recovery  in  this  case.  But  If  she  gave 
a  truthful  answer  to  the  agent  of  the  compa- 
ny, she  being  an  Ignorant  woman,  unable  to 
write  at  least  and  tbe  agent  through  mis- 
take, put  down  a  thousand  dollars,  instead  of 
fourteen  hundred  and  thirty-five  dollars,  and 
she,  without  having  the  policy  read  to  her,  or 
without  having  the  application  and  the  an- 
swers read  to  her,  signed  the  answers  so  in- 
correctly written  down  by  the  agent,  it  would 
not  bar  or  prevent  a  recovery  in  this  case.  In 
other  words,  if  it  was  the  agent's  mistake  or 
fraud  In  writing  down  the  answers,  and  not 
that  of  Mrs.  Howley  or  the  plaintiff  here,  and 
she  and  the  plaintiff  here  signed  the  applica- 
tion, believing  that  her  truthful  answers  were 
correctly  written  down,  it  would  not  bar  a  re- 
covery: but  if  it  was  her  untruthful  answer, 
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or  even  her  mistake  in  giving  an  untruthful 
answer,  the  plaintiff  could  not  recover.' 

"Fifth.  The  court  erred  in  cliarglng  as  fol- 
lows: tt  you  believe  the  evidence  adduced 
upon  the  part  of  the  plaintifF,  and  there  is  no 
other  evidence  in  the  case,  you  should  find  a 
verdict  for  the  plaintiff  for  the  amount  of  $1,- 
500,  and  interest  from  the  9th  of  October, 
1892.  '  Whether  you  ttelleve  the  evidence  or 
not  is  for  you  to  decide.  The  credibility  of 
the  witness  is  for  you  to  pass  upon,  and  not 
for  the  court' 

"Sixth.  The  court  erred  in  affirming  the 
plaintiff's  first  point,  as  follows:  The  plain- 
tiff asks  the  court  to  charge  as  follows:  "(1) 
Under  the  evidence  in  this  case,  the  relation- 
ship of  debtor  and  creditor  is  shown,  and 
therefore  the  plaintiff  has  an  insurable  inter- 
est." I  decline  to  say  as  matter  of  law.  I 
leave  it  for  the  jury  to  say,  and  I  repeat  what 
I  said  before:  If  you  believe  the  evidence 
submitted  upon  the  part  of  the  plaintiff,  the 
relationship  of  debtor  and  creditor  has  been 
shown.' 

''Seventh.  The  court  erred  in  refusing  the 
defendant's  second  point,  as  follows:  '(2)  The 
plaintiff  has  failed  to  prove  that  he  had  such 
a  claim  or  demand  upon  Mary  Howley  as  a 
creditor  as  to  give  him  an  Insurable  interest 
in  her  Ufe.'    1  decline  so  to  charge.' 

"Eighth.  In  refusing  to  charge  as  requested 
in  defendant's  third  point,  as  follows:  '(3)  An 
insurance  by  a  creditor  on  the  life  of  a  debtor 
may  be  sustained  If  the  amount  of  the  debt, 
taken  in  connection  with  the  exi>ectation  of 
life  of  the  debtor  and  the  amount  of  the  pre- 
miums to  be  paid,  bears  some  reasonable  rela- 
tion to  the  amount  of  the  insurance;  but  in 
this  case  the  evidence  fails  to  furnish  the 
amoimt  of  the  debt  or  the  expectation  of  life 
of  the  debtor,  and  therefore  there  is  no  evi- 
dence from  which  these  essential  facts  can  be 
ascertained.'    'I  decline  so  to  charge.' 

"Ninth.  In  refusing  defendant's  fourth  point, 
as  follows:  '(4)  Under  all  the  evidence,  the 
verdict  must  be  for  the  defendant'  'I  decline 
to  charge  as  requested  in  that  point.' " 

H.  W.  Palmer,  for  appellant.  John  T.  Len- 
ahan  and  Edward  A.  Lynch,  for  appellee. 

McCOLLUM.  J.  The  plaintiff  was  the  ben- 
eficiary named  in  the  policy,  and  the  assured 
was  his  sister.  On  the  trial,  the  court,  on 
the  defendant's  request,  instructed  the  jury 
that  the  plaintiff  had  no  insurable  interest  in 
the  life  of  his  sister  by  reascHi  of  tbeh:  relation- 
ship. This  instruction  left  the  question  of  in- 
surable Interest  to  be  determined  on  his  evi- 
dence, in  support  of  his  claim  that  he  was  a 
creditor  of  the  assured.  The  learned  court  be- 
low thought,  and  so  instructed  the  Jury,  that 
the  evidence,  if  believed,  was  sufficient  to  sus- 
tain this  branch  of  his  contention.  As  the 
case  is  now  presented  to  us,  it  Is  not  clear  that 
the  court  erred  In  holding  that  it  was  for  the 
jury  to  decide  whether  the  plaintiff  was  a 
creditor  of  the  assured  when  the  policy  was 
issued  on  her  life  for  his  benefit 


The  court  would  not  have  been  justified  in 
taking  the  case  from  the  jury  on  the  ground 
of  misrepresentation  or  concealment  respect- 
ing the  amount  of  insurance  on  the  life  of 
the  plaintiff's  sister  when  the  application  for 
the  policy  in  question  was  made.  The  testi- 
mony of  the  plaintiff  and  of  the  agent  of  the 
defendant  company  was  dear  on  this  point, 
and  to  the  effect  that  the  assured,  in  answer 
to  the  agent's  interrogatories,  correctly  stat- 
ed the  number  and  amount  of  the  policies  then 
held  upon  her  life,  and  the  names  of  the  com- 
panies by  which  such  policies  were  iasaoil 
The  blank  space  in  the  printed  application 
was  filled  by  the  agent,  and  it  was  his  dui; 
to  insert  in  them  the  answers  of  the  applicant 
to  the  questions  formulated  by  the  compauv 
he  represented.  It  appears  that  be  failed  to 
mention  in  the  application  her  policies  in  the 
Metropolitan  Company,  and  that,  after  be 
had  completed  the  same,  it  was  not  read  br 
or  to  the  assured  or  her  ben^ciary,  both  of 
whom  relied  on  him  to  correctly  insert  in  the 
proper  places  the  answers  to  the  questions 
addressed  to  her.  Upon  this  omission  or  neg- 
lect of  its  agent,  the  defendant  company 
sought  to  escape  liability  on  the  policy,  and  it 
now  complains  c^  the  rulings  by  which  this 
branch  of  its  contention  was  defeated.  In 
these  rulings  we  discover  no  error.  A  dear 
warrant  for  them  will  be  found  in  Dowlln* 
V.  Insurance  Co.,  168  Pa.  St  234,  31  AtL  1087, 
where  the  rule  on  this  subject  is  clearly  stat- 
ed, and  the  authorities  for  it  are  cited,  by  our 
Brother  B'ell. 

The  question  whethor  the  plaintiff  had  an 
Insurable  interest  in  the  life  of  his  sister,  "on 
the  ground  c^  kinship  alone,"  is  not  on  this 
record.  No  specification  of  error  raises  it  al- 
though the  learned  counsel  for  the  appellee 
have  devoted  considerable  space  in  their  paper 
book  to  the  discussion  of  it.  We  do  not  re- 
gard it  as  properly  before  us,  and  we  there- 
fore decline  to  consider  it  on  this  ai^ieal. 

As  the  case  was  tried  in  the  court  below. 
the  controlling  question  in  it  was  whether  the 
plaintiff  was  a  creditor  of  the  assured.  He 
claimed  that  he  was,  and  he  relied  on  his  own 
testimony  to  support  the  claim.  According  to 
this  testimony,  he  commenced  to  work  for 
his  sister  about  20  years  before  the  policy  in 
suit  was  Issued  on  her  life.  He  built  fences 
and  shanties  for  her,  and  an  addition  to  her 
house.  He  chopped  wood  for  her.  He  plant- 
ed, hoed,  and  dug  potatoes,  and  put  them  in 
her  cellar  for  her  use,  and  he  did  "everything 
that  was  needed  to  be  done"  for  her  comfort. 
He  testified  that  these  services  were  worth  at 
least  six  dollars  a  month  for  each  and  every 
month  of  the  twenty  or  more  years  in  which 
they  ware  rendered,  and  that  he  expected  she 
would  pay  him  for  them,  although  he  admitted 
that  he  kept  no  account  of  the  work.  In  this 
state  of  the  testimony.  It  was  clearly  compe- 
tent for  the  counsel  of  the  defendant  cont- 
pany  to  ask  him  on  cross-examination  if  he 
had  made  an  effort  to  collect  his  claim  out  of 
her  estate.  Any  act  or  omissiou  of  the  plain- 
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tiff  taconsistent  -with  his  claim,  or  with  the 
testimony  submitted  to  sustain  it,  was  perti- 
nent to  the  issue,  and  ttierefore  admissible; 
and  so  was  a  cross-examination  of  blm  direct- 
ed to  the  development  of  a  course  ot  conduct 
incompatible  with  either. 

The  affidavit  of  defense  was  not  offered  in 
evidence,  but  the  plaintiff,  against  the  protest 
of  the  defendant,  was  allowed  to  read  it  to 
the  Jury  In  his  argument  upon  the  issues  of 
fact.  This,  we  think,  was  an  unauthorized 
and  Improper  use  of  it.  The  plaintiff  bad  the 
affirmative  of  the  Issue  and  the  closing  argu- 
ment. He  was  thus  permitted  to  discuss  to 
the  Jury,  as  an  item  of  evidence,  a  paper 
which  had  not  been  received  or  offered  as 
8ucb,  and  which  the  defendant  had  no  oppor- 
tunity to  explain.  If  it  contained  an  omla- 
Bion  or  statement  inconsistent  with  the  de- 
fense made  on  the  trial,  and  the  plaintiff  de- 
sired the  benefit  of  the  Inconsistency,  be 
should  have  offered  the  paper  in  evidence.  It 
was  not  an  item  of  evidence  In  the  case,  and 
therefore  the  plaintiff  had  no  right  to  read  it 
or  comment  upon  It  to  the  Jury.  We  sustain 
the  first  and  second  specifications  of  error,  and 
overrule  the  other  specifications.  Judgment 
reversed,  and  venire  facias  de  novo  awarded. 


BEAYBR  V.  SLEAR. 

(Supreme  Court  of  PennsylvaDla.     July  15, 

1897.) 

Notes— Variascb  bt  Parol — Interest— Province 

OF  JUKT. 

1.  Where  a  note  ^ven  by  husband  to  wife,  and 
payable  one  day  after  date,  did  not  bear  inter- 
est on  its  face,  parol  evidence  was  admissible  to 
show  whether  the  parties  intended  it  to  bear  in- 
terest during  the  wife's  life. 

2.  Where  a  husband  gave  a  wife  a  noninterest- 
bearing  note,  payable  one  day  after  date,  for 
money  borrowed  to  purchase  a  fnrm.  on  which 
they  lived  until  her  death,  nsing  the  proceeds  for 
their  living,  and  the  wife  had  declared  that  she 
was  not  to  get  interest  during  her  life,  and  none 
was  ever  paid  her,  it'  was  for  the  jury  to  say 
whether  the  note  was  intended  to  bear  interest 
dnring  said  period. 

Appeal  from  court  of  common  pleas.  Union 
county. 

A  Judgment  by  confession  in  favor  of  Wil- 
liam H.  Beaver,  trustee  for  Sarah  J.  Slear, 
tvas  entered  against  George  M.  Slenr,  and  aft- 
erwards opened,  and  defendant  permitted  to 
plead.  There  was  a  Judgment  In  his  favor, 
and  plaintiff  appeals.     Affirmed. 

The  note  is  as  follows,  viz.: 

"$1,200.00.  April  2nd,  1876.  One  day  after 
date  I  promise  to  pay  to  the  oi-der  of  Wm.  H. 
Beaver,  trustee  for  Sarah  J.  Slear,  twelve  hun- 
dred dollars,  without  defalcation,  for  value  re- 
ceived; and  I  do  hereby  empower  any  attor- 
ney of  any  court  of  record  within  the  United 
States  or  elsewhere  to  appear  for  me  and  con- 
fess Judgment  against  me  as  of  any  term  for 
alxive  sum,  with  costs  of  suit  and  costs  of  at- 
torney's commission,  and  release  of  all  errors; 
liereby  waiving  inquisition,  and  agreeing  to 


condemnation  of  any  property  that  may  be 
levied  upon  by  any  execution,  which  may  is- 
sue forthwith  on  faUure  to  comply  with  the 
conditions  hereof;  also,  hereby  waiving  the 
benefit  of  exemption  laws,  or  any  act  of  as- 
sembly relative  to  execution  now  In  force  or 
hereafter  to  be  passed.  Witness  hand  and  seal. 
George  M.  Slear.  [SeaL]" 
Following  are  the  assignments  of  error: 
"First.  The  court  erred  in  admitting  the  tes- 
timony of  James  Slear,  defendant's  witness, 
against  plaintiff's  objection,  as  follows:  'Mr. 
Leiser.  We  offer  to  show  by  this  witness  and 
others  that  George  M.  Slear  took  certain  real 
estate  in  Buffalo  township  in  the  partition  In 
the  estate  of  his  father,  George  Slear,  de- 
ceased; that  at  the  time  he  was  married  to 
Sarah  J.  Slear,  his  wife,  whose  trustee,  Wil- 
liam H.  Beaver,  Is  the  present  plaintiff;  that 
at  the  time  he  was  living  upon  this  farm  with 
his  said  wife,  Sarah  J.  Slear;  that  the  money 
for  which  the  note  In  suit  was  given  waa 
loaned  by  Sarah  J.  Slear  to  her  husband, 
George  M.  Slear,  for  the  purpose  of  paying 
port  of  the  purchase  money  of  his  farm,  and 
that  it  was  invested  In  the  farm,  being  used 
to  pay  off  other  heirs  of  George  M.  Slear;  that 
Sarah  J.  Slear,  his  wife,  lived  continuously 
with  George  M.  Slear,  the  defendant,  as  his 
wife,  upon  this  farm,  from  the  time  this  mon- 
ey was  given.  In  1876,  until  the  day  of  her 
death.  In  1803;  and  that  she  enjoyed  the  in- 
come and  profits  of  that  farm  jointly  and  unit- 
edly with  her  husband,  George  M.  Sl«ir.  This  Is 
offered  for  the  purpose  of  showing  tliat,  imder 
the  law.  Interest  cannot  be  computed  against 
the  defendant  for  the  note  In  suit  of  the  time 
covered  by  the  Ufe  of  Sarah  J.  Slear.  Mr. 
Linn.  To  which  the  defendant  objects  that  it 
Is  not  evidence  for  the  purpose  offered;  that, 
under  the  evidence  of  the  plaintiff.  It  is  shown 
that  George  M.  Slear  entered  into  a  written 
contract  with  the  trustee  of  bis  wife  to  pay 
interest  upon  the  money  loaned  from  one  day 
after  date  (that  Is,  April,  3,  1876);  that  under 
this  contract  she  takes  the  position  ot  a  cred- 
itor, with  all  a  creditor's  rights;  that  parol 
evidence  cannot  be  offered  for  the  purpose  of 
altering,  adding  to,  or  taking  away  from  a  con- 
tract which  is  in  writing;  that  there  is  no 
subsequent  contract;  that  there  is  no  contract 
between  George  Slear  and  his  wife  subsequent 
to  the  execution  of  the  written  agreement 
shown  or  offered  to  be  shown;  that  the  testi- 
mony offered  does  not  show  that  there  was 
such  a  contract  made  between  him  and  his 
wife  subsequent  to  the  execution  of  the  writ- 
ten agreement;  that  under  this  contract  she, 
notwithstanding  her  marriage,  and  notwith- 
standing the  fact  that  she  lived  with  him  upon 
these  premises  during  her  married  life,  is  not 
deprived,  under  the  law  of  Pennsylvania,  nor 
is  her  husband,  George  M.  Slear,  exempted, 
under  the  law  of  Pennsylvania,  from  the  pay- 
ment of  Interest,  but  she  stands  as  any  other 
creditor,  with  any  other  creditor's  rights.  By 
the  Oourt  We  will  hear  the  testimony,  and 
note  an  exception  for  the  plaintiff.    (Plaintiff 
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«zcei>t8,  and  bill  sealed.)'  The  witness  then 
testified,  Inter  alia,  as  follows:  'By  Mr.  Lelsor. 
Q.  You  have  said  tliat  Sarali  Jane  Slear  was 
the  wife  of  George  M.?  A.  Yes,  sir.  Q.  And 
that  they  were  living  together  upon  the  farm 
In  Buffalo  township?  A.  Yes,  sir.  How  did 
you  say  (reorge  M.  Slear  got  that?  A.  Through 
the  courts.  Q.  In  partition  proceedings?  A. 
Yes,  arir;  partition  of  the  court  Q.  Those  pro- 
ceedings were  in  the  eetate  of  his  father?  A. 
Yes,  sir.  Q.  Wlxtsemoney  paidforit?  A.  His 
and  his  wife's  money.  Q.  How  much  money 
did  she  put  in?  A.  Well,  the  note  I  seen  was 
$1,^00.  •  •  •  Q.  From  whom  did  he  get 
the  money?  A.  From  Sarah  J.  Slear.  *  *  * 
Q.  How  long  did  Sarah  Jane  Slear  lire  with 
her  hiiabaud,  George  Slear,  on  the  farm? 
A.  Well,  she  lived  from  '06  untU  '9a-'93.  •  •  • 
Q.  She  lived,  then—  Well,  when  did  she  die? 
A.  November  1,  1893.  •  •  •  Q.  Did  they 
live  anywhere  else,  except  town  that  farm? 
A.  No,  sir;  they  did  not  •  •  •  Q.  Off  of 
what  did  they  live?  A.  Off  the  proceeds  of 
the  farm.    •    •    •■ 

"Second.  The  court  erred  in  admitting  the 
testimony  of  Mrs.  Hanna  Heckman,  defend- 
tint's  witness,  against  plaintiff's  objection,  as 
followB:  'Mr.  Lelser.  We  propose  to  prove 
by  this  witness  that  she  is  a  half-sister  of 
George  M.  Slear,  the  defendant  in  this  case; 
that  she  lived  in  Clinton  county,  and  has  been 
living  there  for  a  number  of  years;  that  prior 
to  the  death  of  Sarah  Jane  Slear,  whose  trus- 
tee Is  the  plaintiff  in  this  case,  she  was  ac- 
customed to  visit  George  M.  Slear  and  Sarah 
Jane  Slear  yearly;  that  at  such  periodical 
times  she  collected  the  interest  that  was  com- 
ing to  her  upon  her  share  of  her  father's  es- 
tate remaining  invested  in  farm  owned  by 
George  M.  Slear,  and  upon  which  George  M. 
Slear— and  upon  which  Gteorge  M.  Siear  and 
his  wife,  Sarah  J.  Slear,  lived;  that  at  such 
visits  she  had  frequent  conversations  with 
fSarah  J.  Slear;  that  at  different  times  Sarah 
Jane  Slear  mentioned  the  fact  that  she  was 
not  getting  any  interest  upon  her  money,  and 
notably  at  one  time,  Just  a  year  before  Sarah 
Jane  Slear's  death,  Sarah  Jane  Slear  told  her 
that  she  had  her  money  in  the  farm,  and  was 
not  getting  any  interest  thereon,  and  was  not 
entitled  to  any,  because  they  (that  is  to  say, 
the  said  George  M.  Slear  and  Sarah  Jane 
Slear)  were  living  off  the  interest  of  their 
farm,  in  which  her  money  was  Invested;  and 
that  tlie  substance  of  this  conversation  had 
been  repeated  time  and  again  at  the  time  of 
these  visits.  Mr.  Linn.  The  plaintiff  objects 
to  the  testimony  offered,  as  being  irrelevant 
and  immaterial  to  the  Issue;  second,  it  is  parol 
testimony  offered  to  raise  the  presumption  of 
an  alteration  of  the  written  agreement,  and  Is 
inadmissible  for  the  purpose;  third,  we  object 
to  It  as  an  offer  to  alter  a  written  agreement 
and  the  legal  effect  of  the  written  agreement 
by  parol.  By  the  Court  The  objections  are 
overruled,  .and  an  objection  for  the  plaintiff. 
(The  plaintiff  excepts,  and  bill  sealed.)'  The 
witness  then  testified.  Inter  alia,  as  follows: 


Q.  Did  you  know  Saxah  Jane  Slear?  A.  Yes. 
sir.  Q.  Who  was  she?  A.  Beaver,  —  Sarali 
Jane  Beaver.  Q.  Where  did  she  live,  in  her 
lifetime?  A.  On  the  farm.  Q.  What  fann? 
A.  •  •  •  My  father's  farm.  Q.  Where  is 
it  situated?  A.  Buffalo  township.  Union  coun- 
ty. Q.  How  long  did  they  live  tta««?  A. 
From  the  time  of  th^  marrtage  (SoYwabet, 
1866)  until  the  time  of  their  death.  •  •  • 
Q.  Do  you  know  how  mudi  he  got  from  hi« 
wife?  A.  Some  $1,200  was  the  note  that  was 
given.  That  is  what  she  told  me.  Q.  What 
was  that  mon^  for?  A.  To  pay  off  the  h^K. 
Q.  Did  you  ever  have  any  conversation  with 
Sarah  J.  Slear,  in  her  lifetime,  relative  to  the 
money?  A.  Yes,  sir.  Q.  When  was  It?  A. 
In  1892,  the  4th  of  October,  we  had  a  con- 
versation. She  coutlnnally  kept  saying  she 
could  not  pay  the  interest  and  so  I  kind  of 
got  nettled  at  ber  always  complaining,  and  I 
said —  She  said,  "You  are  getting  interest  and 
I  am  getting  none;"  and  then  I  said—  She 
said,  "I  have  not  anything  to  show  eitiier. 
that  I  am  getting  any."  And  I  told  her  that 
the  money  I  had  received  of  my  father's  es- 
tate, that  was  in  my  husband's  hands,  I  didn't 
receive  any  Interest  either,  the  same  as  her. 
nor  did  I  think  we  were  entitled  to  any  tnter- 
i  est  because  we  were  living  together  as  man 
and  wife,  and  we  were  living  off  the  proceecis 
of  the  farm;  suid  she  said,  "Certainly,  that 
was  In,  too.  I  am  Just  telling  yon  this—" 
Q.  What  was  mentioned  when  you  spoke 
about  it?  What  did  she  say?  A.  She  didn't 
say  anything,  but  she  Just  said  she  wasn't 
getting  any  interest  and  she  said,  she  knew 
we  weren't  entitled;  and  that  ended  her  qod- 
versation,  and  there  was  no  more  said.  Q. 
I  ask  whether  she  had,  previous  to  this  time, 
spoken  about  it  at  other  times  when  you  visit- 
ed there?  A.  Well,  she  always  said  before 
that  she  was  not  getting  any.    •    •    •• 

"Third.  The  court  erred  in  refusing  to  stiike 
out  the  testimony  given  by  Mrs.  Hanna  Heck- 
man as  follows:  'Mr.  Uim.  We  ask  to  have 
the  testimony  stricken  out  as  immaterial  anJ 
irrelevant  to  the  issue.  By  the  Court  We 
overrule  the  motion,  and  an  exception  for  the 
plaintiff.     (Plaintiff  excepts  and  bill  sealed.'' 

"Fourth.  The  court  erred  in  admitting  the 
testimony  of  George  Calvin  Slear  (taken  at  a 
former  trial  of  this  case),  defendant's  witness, 
against  plaintiff's  objection,  as  follows:  "Mr. 
Leiser.  We  offer  the  examination  of  Georjre 
Calvin  Slear  as  taken  at  the  other  trlaL  Mr. 
Linn.  •  •  •  We  simply  object  to  the  com- 
petency of  the  testimony.  Judge  Bncher.  For 
the  same  reasons  as  the  other?  Mr.  Linn. 
Yes,  and  further.  We  object  to  the  admission 
of  this  testimony  for  the  reasons  that  were 
given  to  the  testimony  of  James  Slear  an<l 
Mrs.  Heckman,  with  the  additional  objection 
that  conversation  which  took  place  between 
Mrs.  Slear  and  the  witness  does  not  Identity 
the  note  in  suit,  nor  refer  to  It,  and  it  Is  there- 
fore inadmissible.  The  witness  states:  "Q. 
She  said  slie  was  not  getting  any  interest?  A 
Yes,  sir.  Q.  Didn't  say  anything  wheUier  the 
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note  drew  Interest  or  not?    A.  Never  said  she 
had  a  note.    Q.  Never  said  anything  about  a 
note  at  all?    A.  No,  sir."    We  therefore  object 
to  the  testimony  because  It  does  not  IdentU) 
nor  refer  to  this  note  at  all;  the  witness  him- 
self stating  that  she  never  said  anything  abonl 
the  note  at  all,  nor  whether  the  note  drew 
Interest    By  the  Oourt.    We  will  receive  this 
deposition.     (The  plaintiff  excepts,   and  bill 
Healed.)'    Under  this  ruling  the  testimony  was 
admitted,  inter  alia,  as  follows:    'Q.  Acquaint- 
ed with  George  M.  Slear?     A.  Yes,  sir.     Q 
Who  was  his  wife?    A.  Sarah  J.  Slear.    Q. 
Did  yoQ  nve  with  them?     A.  Yes,  sir.     Q. 
Where?    A.  On  the  farm.    Q.  Where  Is  the 
farm  located?    A.  Buffalo  Valley,  near  Vlcks- 
burg.    •    •    •    Q.  How  long  did  they  live  on 
that  farm,— George  Slear  and  his  wife,  Sarah 
Jane?   A.  To  my  knowledge,  all  the  time  they 
were  married.     Q.  Do  yon  know  when  she 
died?    A.  No.    •    •    •    Q.  How  long  did  you 
live  there?    A.  Tliree  years,— from  '85  to  '8& 
Q.  Did  yon  ever  hear  her  say  anything  about 
tlie  money  of  hers  tttat  her  husband  bad?    A. 
Yes,  sir.    Q.  What  did  she  say?    A.  She  told 
me  she  had  her  money  in  the  farm  there,  and 
That  they  were  living  off  of  it;   and  she  said 
she  thought  that,  when  people  was  living  to- 
gether, they  ought  to  have  their  money  in  the 
farm,  and  a  man  ought  not  to  pay  interest  to 
hi.s  wife  when  they  was  both  living  off  the 
farm.    Q.  Did  she  say  where  her  money  was? 
A.  Yes,  sir;  she  said,  in  the  farm.    Q.  Whose 
farm?    A.  Their  farm  that  they  had  there. 
Q.  To   whom   did    that   belong?     A.  George 
Slear  and  his  wife.    Q.  Her  husband's  farm? 
A,  Yes,  sir.  .*    •    ♦    Q.  Did  she  say  whether 
she   was  getting  interest?     A.  She  said  sbe 
was  not.     Q.  Was  it  lu  that  connection  she 
said  sbe  didn't  think  It  right  a  wife  should 
have  Interest?    A.  Yes,  sir;  she  said  it  wasn't 
right  for  a  man  to  iwiy  a  woman  interest  when 
they  both  lived  off  the  proceeds  of  the  farm.' 
"Fifth.  The  court  erred  In  rejecting  the  fol- 
lowing offer  of  evidence  made  by  plaintiff: 
•Mr.  Potter.  We  offer  In  evidence  the  la.<ft  will 
and  testament  of  Sarah  J.  Slear,  dated  May 
2o,  1881,  admitted  to  probate  the  24th  of  Novem- 
ber,   1893,   whereon  letters  of  administration 
cum  testamento  annexo  were  issued  to  George 
M.  Slear,  the  defendant.     This  offered  for  the 
puipose  of  fixing  the  period  to  which  the  plain- 
tiff claims  Interest  upon  the  note  In  dispute, 
and  also  to  show  the  dlsqtosltlon  which  the  de- 
cedent made  of  her  estate,  and  who  are  the 
beneficiaries  under  the  will.    Judge  Bucher. 
Tbe  defendant  objects  that  it  Is  not  evidence 
for  the  purpose  offered,  that  there  Is  notbtng 
in  the  will  that  Axes  when  the  Interest  on  this 
note  accrued  or  is  payable,  and  that  It  to  ut- 
terly Irrelevant  to  the  issue  trying.    Mr.  Pot- 
ter. Also  offered  for  the  purpose  of  showing 
who  tbe  real  parties  In  this  case  are.    Judge 
Bucber.  I  object  that  It  Is  not  evidence  for 
tbat  purpose;   that  the  parties  In  Interest  are 
disclosed  by  the  record,  Beaver,  trustee,  and 
Slear,  defendant,  and  It  is  immaterial  who  the 
beneficiaries  ar«.     By  tbe  OouKt.  Tbe  sole  cod- 
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tention  in  this  case,  the  purpose  for  wbtoh  the 
Judgment  was  opened,  was  to  determine  wheth- 
er or  not  interest  was  to  be  paid  on  this  ob- 
ligation during  the  lifetime  of  Sarah  J.  Slear. 
Who  the  beneficiaries  are  under  the  will,  and 
who  are  ultimately  entitled  to  the  money,  we 
do  not  consider  of  any  relevancy  to  tills  issue. 
Tbe  objections  are  sustained,  and  the  evidence 
rejected.  (The  plaintiff  excepts,  and  bill  seal- 
ed.) Mr.  Potter.  We  renew  the  offer  at  the 
will  above  named  for  the  single  purpose  of  fix- 
ing the  period  to  which  interest  was  to  be 
computed  according  to  tbe  contention  of  the 
plaintiff  In  this  issue;  the  Issue  having  been 
directed  by  tbe  court  to  ascertain  what 
amoimt,  if  anything,  is  due  oo  the  Judgment, 
and  not  what  amount  of  Interest  is  due  upon 
the  Judgment.  The  wlU  offered  In  evidence, 
providing  that  George  M.  Slear  sliall  have  the 
use  of  all  the  property  of  the  testatrix  during 
his  natural  life;  Interest  on  tlie  Judgment  In 
dispute  therefore  having  ceased,  according  to 
the  terms  of  her  will,  at  the  time  of  her  death. 
Judge  Bucher.  I  object  to  the  offer,  and,  as  r 
ground  of  objection,  I  desire  to  offer,  and  ash 
the  reporter  to  enter  on  the  record,  from  the  or- 
phans' court  docket  of  Union  county,  filed  May 
15,  1804,  "I,  George  M.  Slear,  survivtaig  hus- 
band—" Mr.  Potter.  Do  not  read  It  unto 
we  know  what  It  Is.  By  the  Court.  We  over- 
rule the  offer,  and  sustain  the  objection,  for 
the  reasmi  that  tills  will  does  not  tend  to 
show,  or  does  not  show,  when  Sarah  J.  Slear 
died.  Mr.  Potter.  We  renew  the  same  offer, 
to  be  followed  with  proof  when  she  died. 
Judge  Bucher.  Tbe  defendant  objects  that  it 
is  In-elevant  to  the  issue  trying,  and  utterly  im- 
material; that,  as  the  issue  is  framed.  It  is  to 
determine  what  amount  of  money  Beaver,  trus- 
tee (plaintltT).  ia  entitled  to  recover  on  tbe  ob- 
ligation in  suit,  as  against  George  Slear,  and 
the  will  Is  utterly  irrelevant  In  order  to  deter- 
mine that  amount,  because  nothing  is  said  In  . 
the  will  in  reference  to  the  matter.  It  simply 
gives  George  Slear  a  life  estate  In  all  her  prop- 
erty, real,  personal,  and  mixed,  and  at  her 
death  it  goes  to  her  heirs  (naming  them).  It 
being  a  feigned  issue,  and  under  the  control 
of  the  court  sitting  as  a  chancellor,  the  Jury 
can  be  directed  to  find  for  the  plaintiff  gener- 
ally. And,  if  tliat  be  done,  then  interest  would 
be  counted  on  the  claim  from  tbe  date  6f  the 
note  down  imtil  the  defendant  oomes  to  pay 
It;  at  if  the  Jury  are  to  ascertain  the  amount 
that  they  are  to  find  by  their  verdict,  in  the 
event  that  they  find  that  it  bears  interest,  they 
are  to  find  the  principal  sum  with  iot»est 
down  to  this  day,  and  they  are  not  at  liberty 
to  liquidate  it  as  the  ^ate  of  her  death,  and 
thus,  from  the  day  of  her  death  down,  consti- 
tute the  whole  interest  and  principal  as  an  in- 
terest-bearing security,  when  it  is  not  provided 
in  the  obligation.  And  that  the  admission  of 
Uie  will  throws  no  light  on  the  transaction 
whatever,  because  the  defendant  has  already 
shown  the  court  that  he  exercises  the  rights 
given  to  liim  by  the  act  of  assemUy,  and  re- 
fuses to  accept  under  the  wUl.    Mr.  Potter.  I 
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want  to  amend  that  offer.  That  we  offer  the 
will  of  Sarah  J.  Slear,  giving  the  date  and  time 
of  probate  as  above,  in  which  is  contained, 
among  other  tilings,  "I  give,  devise,  and  be- 
queath all  my  estate,  real  and  personal,  to  my 
beloved  husband,  George  M.  Slear,  during  hla 
Ufe,  and  after  his  death  to  be  divided  to  my 
brothers  and  sisters,  share  and  share  alike." 
Tills  for  the  purpose  mentioned  in  the  forego- 
ing offers.  Judge  Bucher.  Defendant  objects 
for  the  same  rpason  as  before.  By  the  Court 
The  only  question  In  this  case,  as  we  nnder- 
Btand  It,  Is  whether  or  net  interest  is  to  be 
computed  on  the  note  from  the  day  after  its 
date  until  the  death  of  Sarah  Jane  Slear. 
Plaintiff's  counsel  admit  that  they  do  not  claim 
Interest  after  the  death.  We  sustain  the  ob- 
jection, and  note  an  exception  for  the  plain- 
tiff.    (Plaintiff  excepts,  and  bill  sealed.)' 

"Sixth.  The  court  erred  in  answering  the 
plaintiff's  third  point,  which  point  and  answer 
are  as  follows:  That  the  w;hole  evidence  on 
the  part  of  the  defendant  Is  tnsufflcient  to  set 
aside  the  judgment  for  the  sum  of  $1,200,  with 
Interest  from  April  3,  1876.  and  the  verdict 
should  be  for  the  plaintiff.  By  the  Court.  Re- 
fused.' 

"Seventh.  The  court  erred  in  answering  the 
plaintiff's  fourth  point,  which  point  and  an- 
swer are  as  follows:  That  If  the  Jury  believe 
the  evidence  of  Wm.  H.  Beaver,  Schoch,  and 
Gutelius,  that  this  note  Itself  was  drawn  by 
the  dlrecUm  of  George  M.  Slear  and  bis  wife 
that  It  should  bear  interest,  that  Mrs.  Slear 
said  in  the  presence  of  George  M.  Slear  that 
she  did  not  wish  George  to  pay  interest  annu- 
ally, on  account  of  paying  other  creditors,  but 
after  her  death  her  heirs  should  have  ha  mon- 
ey with  interest,  and  that  all  her  notes  bore  In- 
terest, the  verdict  should  be  for  the  plaintiff 
for  the  amount  of  $1,200,  with  interest  from 
April  3,  1876,  to  ITovember  11.  1898,  $1,285.62. 
,  —In  all,  the  sum  of  $2,466.62.  By  the  Court 
We  do  not  afDnn  this  point  as  put;  bnt  if 
you  believe,  from  the  testimony  of  the  wit- 
ness as  set  forth  in  this  point,  and  from  all  the 
testimony  in  the  case,  that  the  contract  be- 
tween the  parties  was  that  the  Interest  should 
be  paid,  after  maturity  of  the  note,  your  ver- 
dict should  be  for  the  plaintiff.' 

"Eighth.  The  court  erred  In  answering  the 
defendant's  second  point  which  point  and  an- 
swer are  as  follows:  'The  undisputed  evidence 
showing  that  G^rge  M.  Slear  and  Sarah  J. 
Slear,  the  owner  of  the  note  in  suit,  were  hus- 
band and  wife,  living  together  as  such,  at  the 
time  the  note  was  given,  and  they  so  contin- 
ued until  her  death,  and  that  the  money  for 
which  the  note  In  suit  was  given  went  into 
the  farm  of  said  George  M.  Slear,  the  defend- 
ant, on  which  they  had  their  home,  and  upon 
the  income  of  which  they  lived  continuously 
from  the  date  of  the  note  to  the  date  of  her 
death,  the  presumption  is  that  the  income  or 
Interest  of  said  money  was  used,  with  her  con- 
sent for  the  support  of  himself  and  family; 
and,  in  order  to  recover  interest  for  the  time 
prior  to  her  death,  plaintiff  must  prove  an 


agreement  on  the  part  of  George  M.  Sear  to 
pay  such  interest  By  the  Court  This  point 
is  affirmed,  and  it  is  for  yon  to  say  whether  an 
agreement  taking  the  note  and  all  other  evi- 
dence in  the  cause  into  consideration,  has  been 
shown  by  the  plaintiff  to  pay  for  the  time  prior 
to  her  death.' 

"Ninth.  The  court  erred  In  answering  the  de- 
fendant's thhrd  point  which  point  and  answer 
are  a^  follows:  'The  undisputed  evidence  show- 
ing that  the  money  for  which  the  note  in  suit 
was  given  was  the  money  of  Sarah  Jane  Slear, 
the  wife  of  George  M.  Slear,  the  defendant, 
and  that  this  money  was  borrowed  and  naed  by 
her  husband  for  the  purpose  of  paying  part  of 
the  purchase  money  on  the  farm  <xi  which 
both  husband  and  wife  had  their  home,  and 
upon  the  Income  of  which  they  lived,  the  note 
in  suit  does  not  standing  alone  and  by  itself, 
establish  an  agreement  on  the  part  of  Gecwge 
M.  Slear  to  pay  interest  on  the  money  of  bis 
wife  for  which  the  said  note  was  given.  By 
the  Court  This  Is  affirmed,  but  the  note  should 
be  taken  into  consideration  by  you.  with  all 
the  other  evidence  in  the  cause.  In  detrannining 
whether  or  not  Mr.  Slear  was  to  pay  interest' 

"Tenth.  The  court  erred  in  charging  the  jury 
as  follows:  There  Is  no  dispute  whatever  as 
to  the  principal,  and  there  is  no  dispute  what- 
ever as  to  the  interest  after  the  death  of  Mrs. 
Slear.' 

"Eleventh.  The  court  erred  In  charging  the 
jury  as  follows:  'The  plaintiff,  I  think  (where 
the  defendant  has  proven  that  the  money  has 
been  used  by  the  husband  in  the  pnrcliase  of  a 
property  on  which  both  husband  and  wife  Uvedi. 
should  show  by  the  contract  between  the  par- 
ties that  interest  was  to  be  paid.'  Now,  this 
contract  might  not  be  by  merely  the  note  it- 
self, but  by  that  in  connection  with  the  other 
testimony  in  the  case;  and  if  you  bdieve  that 
this  note  was  to  draw  interest  during  the  life 
of  Mrs.  Siear,  notwithstanding  the  fact  that 
they  lived  together  as  husband  and  wife  on  the 
farm,  you  will  find  a  verdict  in  favor  of  the 
plaintiff.' 

'Twelfth.  The  court  erred  In  charging  the 
Jury  as  follows:  'I  have  concluded  to  8in«>Iy 
allow  you  to  find  a  verdict  in  tavor  of  tlK 
plahitiff  or  defendant.  So,  If  you  find  from 
evidence  In  the  case  that  this  biterest  was  to 
be  allowed,— the  agreement  between  tiie  parties 
was  that  interest  was  to  be  paid  after  the  ma- 
turity of  the  note,— yon  will  then  find  a  verdirt 
iQ  favor  of  the  pUintiff.  If  you  find  that  in- 
terest was  not  to  be  paid,  you  will  find  a.  ver- 
dict simply  in  favor  of  the  defoidant.  If  in- 
terest was  to  be  ptUd  during  Mrs.  Slear*s  Ufe. 
find  a  verdict  for  the  plaintiff;  If  not,  find  a 
verdict  for  the  defendant'  " 

A.  W.  Potter,  for  appellant  Joseph  C,  Bu- 
cher and  Andrew  A.  Lelser,  for  appellee. 

PER  CURIAM.  WhUe  it  is  tme  tint  the 
note  in  suit  would  bear  Interest  from  the  time 
of  its  maturity,  and  the  court  so  charged  the 
jury,  yet  it  is  also  true  that  it  did  not   bear 
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interest  on  Its  face.  It  foIloTrs  that  a  ques- 
tion might  well  arise,  without  contriidictiDg 
the  terms  of  the  note,  whether  it  was  the  agree- 
ment or  Intent  of  the  parties  that  it  should  not 
bear  interest  during  the  life  of  the  wife.  On 
tiiat  question  considerable  testimony  was  tak- 
en, and  the  learned  court  below  fairly  left  it 
to  the  ]ury  to  decide,  iq>on  all  the  testimony, 
including  the  note  itself  and  the  legal  Intend- 
ment arising  from  It,  whether  the  agreement 
of  the  parties  was  that  interest  should  be  paid, 
or  should  not  lie  paid,  during  the  life  of  the 
wife.  The  Jury  has  found  that  it  was  not  to 
be  paid.  There  was  adequate  testimony  to 
.lustlfy  such  a  finding,  and  there  was  no  error 
in  submitting  the  question  in  that  way.  It 
was  entirely  imdisputed  that  the  defendant  bor- 
rowed the  money  from  his  wife  to  pay  on  the 
purchase  or  valtiatlon  of  a  farm  which  he  ac- 
cepted upon  iiBrtltlon  proceedings  In  the  or- 
phans' coinrt,  and  that  he  and  his  wife  lived 
together  on  the  farm  until  her  death,  using  the 
proceeds  of  the  farm  for  that  purpose.  This 
fact,  together  with  the  direct  testimony  as  to 
tbe  declarations  of  the  wife  that  she  was  not 
to  get  any  Interest  during  her  life,  was  quite 
sufficient  to  ralae  the  question  submitted  to  the 
jury.  The  assignments  of  error  are  not  sus- 
tained.   Judgment  affirmed. 


PALMORE  T.  MORRIS  et  al. 

(Supreme  Court  of  PenngylTania.     July  15, 

1897.) 

DbPSCTITB  STRUCTUBBS — CONTBTAKOB — LUBILITT 

OP  Qhantoh. 
A  grantor  who  delirers  to  the  grantee  a  deed 
of  land  on  which  there  is  a  defecuve  structure, 
and  surrenders  potnession  thereof  to  him,  is  not 
liable  to  one  of  the  public  thereafter  injured  be- 
cause of  the  defect,  since  the  duty  to  repair  the 
Ktructure  is  assumed  by  the  grantee  from  the 
lime  of  such  delivery  and  surrender. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia coun^. 

Action  by  Bdwin  L.  Palmore,  by  his  next 
friend,  against  Morris,  Tasker  &  Go.  From 
a  Judgment  for  plaintltF,  defendants  appeal. 
Keversed. 

Following  are  the  assignments  of  error,  viz.: 
"First  assignment:  The  learned  court  erred 
In  charging  the  Jury  as  follows:  'It  seems 
tbat  on  the  Wednesday  before,  if  we  may 
accept  the  undisputed  testi'nony,  some  wagons, 
in  soins  ont,  pulled  thia  door  off,  and  the 
evidence  Is  that  at  the  time  this  accident 
occorred  there  was  no  crossbar  on  it,  and  the 
transom  was  out,  and  there  is  evidence  to 
sbo^v  that  at  the  lower  part  where  the  dooi 
■waB  fastened  tbe  woodwork  was  rotten. 
Ttae  question  is  whether  the  door  was  in  such 
a.  condition  as  to  be  dangerous  to  the  public, 
tvbether  It  had  remained  in  that  CMidltion  long 
cinotish  to  charge  those  who  were  responsible 
for  keeping  It  in  repair  with  notice,  so  that 
In  the  exercise  of  ordinary  prudence  that 
reimlr  would  bare  been  made.  It  seems  that 
3f)  the  lOtb  of  May— the  day  before  this  ac- 


cident occnrred— the  defendants,  Morris,  Tas- 
ker &  Co.,  had  consummated,  by  the  execu- 
tion of  a  deed,  a  sale  of  these  premises  to  a 
man  named  Lodge.  They  were  at  the  place 
where  the  accident  occurred  on  these  premises 
in  a  sort  of  transition  state.  It  appears  that 
some  twenty-five  or  twenty-seven  men  of  the 
defendant  were  still  there  at  worlc,  and  it 
also  appears  that  Mr.  Lodge  had  done  some 
acts  which  have  the  look  of  taking  possession 
on  the  10th  of  May;  that  is,  some  acts  were 
done  tmder  his  direction  which  were  the  ex- 
ercise of  controL  Hia  men  directed  the  work- 
men of  the  defendants  to  stop  their  work. 
After  that  the  order  was  recalled,  and  the 
letters  would  indicate  that  for  the  removal 
of  the  scrap  iron  and  the  machinery  the  de- 
fendants were  to  have  tmtll  the  following 
Monday.  Now,  the  astuteness  of  counsel  In 
the  presentation  of  the  case  to  yon  has  made 
this  take  the  appearance  of  being  the  ttun- 
ing  point  In  the  case.  The  question,  however, 
is  not  one  of  the  exact  tUne  of  the  transfer, 
nor  one  of  the  delivery  of  possession.  The 
real  question  is  as  to  whether  or  not  there 
was  a  failure  of  duty  upon  the  part  of  the  de- 
fendants, and  whether  that  failure  of  duty 
was  the  cause  of  this  accident  No  doubt, 
as  soon  as  Mr.  Lodge  took  possession  ot  this 
property,  then  a  duty  would  beg^in  with  blm. 
He  ought  within  a  reasonable  time  to  see  that 
the  property  which  he  had  purchased,  if  it 
was  in  a  dangerous  c<Hiditlon  to  the  public, 
was  put  In  repair,  but  with  that  question  we 
have  nothing  to  do  in  this  case.  The  real 
question  in  the  case  is  not  as  to  when  there 
waa  a  transfer  of  tbe  possession,  nor  when 
there  was  a  tronsfer  of  the  title,  but  was 
there  any  act  of  commission  or  of  omission 
upon  the  part  of  the  defendants  which  amount- 
ed to  that  want  of  reasonable  care  which  the 
law  makes  negligence,  and  whether  you  find 
that  to  be  the  fact.  To  lUustrate,  if  I  take 
a  package  of  dynamite  and  put  It  Into  a  ham- 
mer, and  sell  the  hammer,  I  have  there  part- 
ed with  the  title,  and  when  I  hand  the  ham- 
mer over  I  have  parted  with  the  possession. 
If,  a  week  later,  somebody,  in  striking  with 
that  hammer,  should  explode  the  dynamite, 
and  thua  cause  injury  to  himself  or  others, 
the  question  would  be  whether  it  was  my 
negligence  which  led  to  that  result.  Or,  If 
I  hare  an  old  knife,  and  It  is  worn  out  In 
my  Judgment,  and  I  conclude  to  throw  It 
away,  and  I  throw  It  out  of  the  window,  I 
have  parted  with  the  ownership  and  parted 
with  the  possession.  But  suppose,  la  falling 
to  the  street,  it  should  strike  some  one  in 
the  eye,  and  do  them  an  injury,  or  suppose  It 
lies  upon  tbe  pavement  until  dark,  and  some 
one  using  tbe  street  in  the  ordinary  way 
should  tread  upon  it,  and  thua  be  Injured. 
The  question  would  be,  not  when  I  i>arted 
with  the  ownership  In  the  knife,  but  whether 
or  not  the  facta  were  sUch  as  to  show  that  I, 
In  doing  what  I  did,  exercised  reasonable  care. 
Take  the  case  before  us,  and  suppose  the  ac- 
cident bad  occurred,  say,  not  a  day  later,  but 
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a  half  hour  after  thta  deed  had  been  pnt 
upon  record  and  possession  had  been  taken. 
Now,  that  ivould  not  have  been  long  enough, 
in  the  very  nature  of  things,  to  have  enabled 
Mr.  'Lodge  to  have  made  the  repairs  which 
were  neceBsary,  and  If  the  contention  which 
has  been  presented  to  you  were  correct,  some- 
body might  be  very  seriously  Injured,  and 
nobody  be  liable  for  the  consequences.  So, 
as  I  say  to  you,  the  real  question  In  the  case 
Is  not  as  to  what  the  exact  time  when  the 
transfer  occnrrod  was,  but  whether  or  hot 
the  circumstances  of  this  case  are  such  as  to 
show  that  the  defendant  here  was  negiigent 
in  the  failure  to  perform  the  duty,  or  any 
duty,  in  the  repair  of  these  premises,  and  that 
negligence  was  the  cause  of  the  accident.' 

"Second  assignment:  The  learned  court  er- 
red in  affirming  the  first  point  presented  by 
plaintiff,  to  wit:  'First.  If  the  Jury  find  that 
the  door  or  gate  which  fell  upon  and  Injured 
the  plaintiff  opened  out  upon  the  public  aide- 
walk,  and  that  the  i>ost  which  supported  said 
door  or  gate  had  rotted  oflT  at  the  bottom, 
and  bad  been  in  that  condition  for  aome  time 
prior  to  the  accident,  and  that  said  door  or 
gate  was  not  properly  supported,  and  that  this 
condition  of  things  was  actually  known  to  the 
defendant  sufficiently  long  before  the  accident 
to  enable  the  defendant  to  put  them  in  a  secure 
and  safe  condition,  or  that  time  enough  had 
elapsed  In  which  knowledge  of  the  condition 
of  the  door  or  gate  and  door  post  would  have 
been  obtained  liy  the  defendant  by  the  exercise 
of  reasonable  diligence,  it  was  negligence  to 
permit  the  door  or  gate  and  post  to  remain 
In  that  unsafe  and  insecure  condition;  and 
if  they  also  find  that  the  defendant  was  in 
possession  and  occupation  of  the  premises  for 
a  long  time  prior  to  the  date  of  the  accident, 
and  until  May  18,  1885,  their  verdict  should 
be  for  the  plaintiff,  If  they  also  find  that 
there  waa  no  contributory  negligence  on  the 
part  of  the  plalntifT.  Answer  of  the  Court: 
That  is  a  pretty  long  point,  and  one  which 
will  perhaps  be  difficult  for  you  to  carry,  but 
I  think  It  Is  correct  upon  the  whole,  and  I 
affirm  it.' 

"TUrd  assignment:  The  learned  court  err- 
ed in  refusing  to  charge  as  requested  fn  de- 
fendant's first  imint,  to  wit:  'First.  Before 
the  plaintiff  in  this  suit  can  recover,  he  must 
prove  that  at  the  time  of  the  accident  the 
premises  where  the  accident  occurred  were 
in  the  actual  possession  of  and  under  the 
control  of  Morris,  Tasker  &  Co.  If  he  does 
not  do  so,  your  verdict  must  be  for  the  de- 
fendant. Answer  of  the  Court:  I  decline 
that  point' 

"Fourth  assignment:  The  learned  court  err^ 
ed  In  refusing  to  charge  as  requested  in  de- 
fendant's second  point,  to  wit:  'Second.  If 
Morris,  Tasker  &  Go.'s  title  had  been  devest- 
ed,  and  possession  surrendered,  before  the  ac- 
cident, the  plaintiff  cannot  recover  against 
them.  Answvr  of  the  Court:  I  decline  that 
point.' 

"Fifth  assignment:    The  learned  court  err- 


ed in  refusing  to  charge  as  requested  In  de- 
fendant's third  point,  to  wit:  Third.  The 
party  in  possession  alone  is  responsible  for 
this  accident,  and  if  the  possession  had  actual- 
ly changed  before  the  accident  occurred  it  is 
Immaterial  in  this  case  what  agreement  had 
been  entered  into  between  the  seller  and  the 
purchaser  as  to  the  time  of  giving  possesojou. 
Answer  of  the  Court:    I  decline  that  point.' 

"Sixth  assignment:  The  learned  court  err- 
ed hi  refusing  to  charge  as  requested  in 
defendant's  fourth  point,  to  wit:  'Fourth. 
The  record  shows  that  George  Lodge  was 
the  owner  of  the  premises  in  question  priw 
to  the  day  of  the  accident,  and  possession 
snder  the  title  might  lawfully  be  taken  eittMr 
by  him  personally,  or  by  any  one  autborized 
by  him  for  that  purpose;  and  if  the  Jury  be- 
lieve that  the  possession  was  changed  in  either 
of  these  ways  before  the  accident  occurred, 
the  plaintiff  cannot  recover.  Answer  of  the 
Court:    I  decline  that  point' 

"Seventh  assignment:  The  learned  court  err- 
ed In  refusing  to  charge  as  requested  in  de- 
fendant's fifth  point,  to  wit:  'Fifth.  As  tte 
record  sIiowb  that  the  title  had  gone  out  of 
Morris,  Tasker  &  Co.  prior  to  the  day  of  the 
accident  unless  it  appears  clearly  ttom  the 
evidence  in  this  case  that  possef-aiou  had  noi 
followed  the  title,  the  plaintiff  cannot  recover. 
Answer  of  the  Court:     I  decline  that  point' 

"Eighth  assignment:  The  learned  court  err- 
ed In  refusing  to  charge  as  requested  hi  de- 
fendant's fifteenth  point,  to  wit:  'Fifteenth. 
If  Lodge  or  his  authorized  agents  took  pit-^ 
sesBltm  of  these  premises  before  the  dint- 
fixed  for  the  delivery  of  possession,  that  re- 
lieves the  seller  of  aU  duty  to  maintain  and 
keep  in  good  order  the  said  premises  there- 
after. Answer  of  the  Court:  I  decline  that 
point  as  not  applicable  to  the  circumstances 
of  this  case.' 

"Ninth  assignment:  The  learned  court  erred 
In  refusing  to  charge  as  requested  in  defeD<]- 
ant'a  tenth  point,  to  wit:  "Tenth.  If  the  Jury 
believe  that  the  so-called  superintendent  wa-' 
sent  to  the  premises  In  question  to  snperinund 
the  work  In  and  about  the  store  bouse,  and  that 
during  the  time  he  was  upon  the  premises  he 
did  anything  to  the  gate  in  question.  In  so  do- 
ing be  would  be  a  mere  volunteer,  and  the  de- 
fendant would  not  be  liable  ft>r  the  coase- 
qnences  of  that  act  Answo:  of  the  Gonr: 
I  decline  that  point.' 

"Tenth  assignment:  The  learned  court  exrvxl 
in  permitting  i^intiff's  witness  Cochran  to 
testify  from  whom  he  received  orders,  to  wir: 
'Q.  Where  wwe  yon  employed  on  idmy  ii. 
1895?  A.  Morris  and  Tasker's  bunding.  Pifit: 
and  Tasker.  Q.  How  long  had  you  been  en> 
ployed  there?  A  At  this  present  time?  Q. 
Yes;  how  long  had  you  been  employed  by 
Morris,  TaskR'  &  Co.?  A.  I  worked  for  Mor- 
ris, Tasker  &  Co.  about  three  years,  altogeiUter. 
Q.  How  long  bad  you  been  raoiployed  the  las* 
time  yon  were  there  under  thetar  employmcnt'T 
A.  From  the  time  that  they  started  to  t»ke 
the  machinery  out    Q.  How  kmg  w;^  tXmr 
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before  the  acddent?  A.  I  staould  Judge  about 
a  month.  Q.  From  whom  did  you  receive 
your  orders  and  Instructions  as  to  your  employ- 
ment while  you  were  there?  (Objected  to.) 
Mr.  Harrington:  I  simply  want  to  show  by 
this  wltneM  additionally  that  Mr.  Johnson  was 
there  In  charge  of  the  men,  gave  Instructions, 
and  gave  directions  as  to  what  should  be 
done.  Mr.  Hart:  For  what,  as  to  the  date? 
Now,  Mr.  Johnson  has  said  that  he  was  there 
superintending  such  work  as  Morris  and 
Tasker  had,  and  he  has  sworn  that  that  work 
was  to  remove  some  scrap  and  machinery. 
Now,  of  coarse,  he  had  rights  over  these  men, 
but  Mr.  Harrington  must  go  further  than  that, 
and  prove  that  the  power  of  this  man  was  a 
power  over  that  place  as  a  place;  not  a  par- 
ticular locality  of  that  place,  but  as  a  place; 
that  he  was  In  charge  of  the  entli-e  structure. 
The  Court:  You  may  go  on.  Q.  Was  there 
any  other  superintendent  there  besides  Mr. 
Johnson?  Mr.  Hart:  That  Is  objected  to. 
They  have  fixed  an  act  on  Mr.  Johnson.  Now, 
hia  power  Is  to  be  proven.  Whether  there 
was  any  other  superintendent  there  or  not 
Is  wholly  Immaterial.  The  Court:  I  under- 
stood you  a  while  ago  to  offer  to  show  who 
It  was  that  gave  directions  and  orders  to  this 
witness.  That  was  your  proposition,  was  it 
XiOfi  Ikfr.  Harrington:  Yes.  Tbe  Court:  Do 
you  withdraw  that?  Mr.  Harrington:  No. 
Tbe  Court:  I  think  you  may  ask  that  ques- 
tion which  was  presented  a  few  moments  ago. 
If  you  want  to  withdraw  It,  tliat  Is  another 
matter.  Q.  From  whom  did  you  receive  your 
orders  and  Instructions  as  to  your  employ- 
ment while  yon  were  there?  (Objected  to. 
Objection  overruled.  Exceprtlon  noted  for  Mr. 
Hart.)  A.  I  received  orders  from  Mr.  John- 
son. Q.  Mr.  William  Johnson?  A.  The  man 
that  was  up  here  and  testified.' 

"Eleventh   assignm^it:    The  learned  court 
erred  In  permitting  plaintiff's  witness  Hemple 
to  testify  as  to  what  happened  to  him  at  the 
gate  on  the  night  before  the  accident,  to  wit: 
'Q.  What  happened  to  you,  in  connection  with 
that  door,  the  night  before  the  accident?    (Ob- 
jected to.)     The  (3ourt:     It  is  proposed  to  fol- 
low It  up  by  showing  that  that  condition  of 
tbe  door  remained?     Mr.  Harrington:    Yes;  I 
propose  to  show  the  door  was  in  such  an 
unsafe  condition—    The  Court:    Of  course.  If 
it  was  In  an  unsafe  condition  a  week  or  two  I 
before,  and  then  something  else  had  Inter-  i 
veiled,  if  it  had  been  repaired,  and  put  in  or-  { 
(ler,  that  would  be  Incompetent  testimony,  be-  , 
cause  it  shows  a  condition  of  things  which  did  i 
not  exist  at  the  time  of  the  accident     Mr.  ' 
Harrington:     I  propose  to  follow  It  up,"  and  to  { 
show  that  nothing  was  done  to  the  door.    The 
Court:     I  think  you  may  show  that.    The  ob-  | 
jectloD  is  overruled.     (Kxceptlon  noted  for  Mr.  ] 
Hart.)     Q.  What   was  the  condition  of  this  | 
door  the  night  before  the  accident?    (Objected 
to.     Objection  overruled.     Elxception  noted  for 
Mr.  Hart)    A.  That  door  was  simply  hanging 
l>y  tbe  props  that  were  put  under  it  at  night- 
time.' 


"Twelfth  assignment:  The  learned  court 
erred  in  overruling  the  question  put  by  coun- 
sel of  defendant  to  Johnson,  the  witness  ef 
plaintiff,  as  follows:  "Q.  After  the  gate  did 
fall  on  this  boy,  who  put  tt  up?  A.  Mr.  Cro- 
nin  put  It  up.  Q.  That  Is  Mr.  lodge's  watch- 
man? Were  you  requested  by  Lodge  to  put 
It  up?  A.  Yes,  by  Mr.  Cronln.  Q'.  What  did 
you  do?  A.  I  refused  to  put  it  up.  Q.  Why? 
(Objected  to.)  Q.  You  did  refuse,  and  then 
he  did  It?  A.  He  came  to  me  then  to  put  It 
up,  and  I  told  him  I  would  not  do  it.  (Object- 
ed to.)  Q.  He  came  to  you  to  put  It  up,  and 
you  refused,  and  then  he  did  put  It  up?  A. 
Yes,  sir.  Q.  Why  did  you  refuse  to  put  the 
gate  up?  (Objected  to.  Objection  sustained. 
Exception  noted  for  Mr.  Hart.)' 

"Thirteenth  assignment:  The  learned  court 
erred  In  not  charging  'peremptorily  for  the  de- 
fendant' as  requested  by  the  defendant,  to  wit; 
'Mr.  Hart:  I  request  the  court  now  to  charge 
peremptorily  for  the  defendant,'  which  said 
request  the  court  did  not  grant,  but  charged 
as  hereinbefore  set  out." 

F.  H.  Bohlen  and  Gavin  W.  Hart,  (or  ap- 
pellants.    Avery  D.  Harrington,  for  appellee. 

DEAN,  3.  On  May  11,  1895,  the  plaintiff, 
a  boy  about  10  years  old,  was  standing  on 
the  pavement  on  the  north  side  of  Morris 
street,  Philadelphia,  looking  tbrough  a  par- 
tially opened  gate  Into  the  large  foundry 
works,  before  that  time  carried  oil  at  that 
place  by  Morris,  Tasker  &  C!o.,  defendants. 
While  so  standing,  the  gate  fell,  and  serious- 
ly Injured  him.  On  that  day  the  works  no 
longer  l>elonged  to  Morris,  Tasker  &  Co. 
The  accident  occurred  on  Saturday.  On  Fri- 
day, the  day  previous,  they  had  conveyed  the 
property  by  deed  to  George  Lodge,  and  the 
deed  bad  been  put  on  record  the  same  day. 
When  defendants  delivered  the  deed,  they 
also  gave  to  Lodge  a  letter,  of  which  this  is 
a  copy:  "Philadelphia,  May  10th,  1895.  Mr. 
George  Lodge— Dear  Sir:  We  write  to  state 
that  we  can  allow  you  to  take  possession 
5/13y95  of  all  the  buildings  on  the  square  of 
ground  for  which  settlement  has  been  made 
to-day,  with  the  exception  of  the  storehouse 
on  the  comer  of  Fifth  and  Tasker  streets, 
you  to  allow  us  two  weeks  to  vacate  and  re- 
move the  material  therein  belonging  to  us. 
The  power  plant,  consisting  of  boilers,  en- 
gines, and  so  fortii,  which  belong  to  us,  we 
will  remove  after  you  notify  us  that  the  par- 
ties who  leased  the  same  are  through,  and 
that  the  contents  are  ready  for  us  to  haul 
away.  Please  notify  us  when  we  can  re- 
move all  material  belonging  to  us;  that  Is, 
power  plant  now  leased  by  the  Southern 
Electric  Company.  There  are  two  planers, 
one  punch,  a  part  of  tramway  belonging  to 
Mr.  Smith,  and  he  asks  that  we  have  until 
Wednesday,  May  15th,  to  haul  away.  Yours, 
very  respectfully,  Morris,  Tasker  &  Co."  It 
will  be  noticed  that  while  In  the  beading  the 
letter  Is  dated  lOtb  May,  in  the  body  of  It 
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the  date  Is  13th  May,  which  was  the  follow- 
ing Monday.  But  Lodge  acted  on  the  as- 
snmptlMi  that  his  possession  commenced  on 
the  10th,  and  his  brother  and  Cronln,  an 
employe,  went  upon  the  premises,  and  took 
formal  possession,  so  announced  to  those  In 
the  building,  and  gave  orders,  stopping  a 
man  named  Smith  from  removing  scrap  Iron 
and  machinery  which  he  had  purchased  from 
defendants  before  the  conveyance  to  Lodge, 
and  which  Lodge  did  not  allege  had  passed 
to  him  by  the  deed.  The  man  hauling  away 
the  machinery,  then,  the  same  day,  May 
10th,  called  on  Morris,  Tasker  &  Co.,  and 
obtained  from  them  a  letter  to  Johnson,  their 
head  workman  at  the  foundry,  of  which  this 
Is  a  copy:  "May  10th,  1895.  Mr.  William  O. 
Johnson,  Paschall  Iron  Works,  Philadelphia— 
Dear  Sir:  This  is  to  notify  you  that  Mr. 
Lodge  is  not  to  Interfere  In  any  way  with 
the  hauling  of  the  scrap  Iron  from  the  works 
until  Monday;  also  that  Mr.  Smith  Is  to  have 
until  Wednesday  to  haul  out  his  machinery, 
all  as  per  letter  of  acceptance  by  Mr.  Lodge 
tOHlay.  Very  respectfully  yours,  Morris, 
Tasker  &  Co."  On  being  shown  this  letter, 
Cronln,  who  had  acted  for  Lodge,  permitted 
the  purchasers  of  the  personal  property  to 
go  on  r^noTing  It,  but  excluded  them  from 
any  occupation  of  the  premises  not  necessary 
to  the  removal.  Cronln  and  another  watch- 
man of  Iiodge  maintained  for  him  formal 
possession  all  Friday  afternoon  and  night, 
and  Saturday  morning  until  8  o'clock,  when 
the  gate  fell.  Lodge  himself  testifies  that 
when  the  settlement  had  been  made  between 
him  and  defendants  on  Friday  in  pursuance 
of  which  the  deed  was  delivered  to  him,  he 
telephoned  to  his  brother,  and  the  brother 
and  Cronln  took  possession.  He  says  that 
afterwards,  on  the  evening  of  the  same  day, 
he  told  them  he  had  not  the  right  of  posses- 
sion until  Monday,  but  the  uncontradicted 
evidence  Is  that  Cronln  and  another  employ6 
of  Lodge  remained  on  the  premises  until  after 
the  accident  The  plaintiff,  treating  Morris, 
Tasker  &,  Co.  as  in  possession,  brought  suit 
against  them  for  damages,  averring  his  Inju- 
ry was  the  result  of  their  negligence  in  main- 
taining a  dangerous  and  badly  secured  gate 
on  a  building  adjoining  a  public  sidewalk. 
There  was  evidence  sufficient  to  warrant  the 
Jury  in  finding  the  gate  was  out  of  repair, 
and  that  there  was  negligence  on  part  of 
him  whose  duty  It  was  to  repair;  but  the 
question  on  which  the  case  must  turn  Is, 
were  defendants  answerable  for  this  neg- 
lect, after  delivery  of  the  deed,  and  possession 
under  it,  taken  by  Lodge?  At  the  trial, 
among  many  written  imlnts,  defendant's 
counsel  asked  the  court  to  Instruct  the  Jury 
as  follows:  "(2)  If  M(M-rls,  Tasker  &  Co.'8 
title  had  been  devested,  and  possession  sur- 
rendered, before  tlie  accident,  the  plaintiff 
cannot  recover  against  them.  Answer:  I 
decline  that  point."  The  view  the  learned 
Judge  of  the  court  below  took  of  the  law  ap- 
plicable to  the  facts  la  best  shown  by  the 


following  excerpt  from  the  general  charge: 
"The  question,  however.  Is  not  one  of  the 
exact  time  of  the  transfer,  nor  one  oC  the 
delivery  of  possession.  The  real  qnestlon  is 
as  to  whether  or  not  there  was  a  failure  of 
duty  upon  the  part  of  the  defendants,  and 
whether  that  failure  of  duty  was  the  cause 
of  this  accident.  No  doubt,  as  soon  aa  Mr. 
Lodge  tools,  possession  of  this  property,  then 
a  duty  would  begin  with  him.  He  onght. 
within  a  reasonable  time,  to  see  that  the  prop- 
erty which  he  had  purchased.  If  It  was  In  a 
dangerous  condition  to  the  public,  was  pat  in 
repair;  but  with  that  question  we  have  noth- 
ing to  do  In  this  case.  The  real  question  In  the 
case  Is  not  as  to  when  there  was  a  transfer 
of  the  title,  but  was  there  any  act  of  com- 
mission or  of  omission  upon  the  part  of  the 
defendants  which  amounted  to  that  want  of 
reasonable  care  which  the  law  makes  negli- 
gence, and  whether  you  find  that  to  be  the 
fact"  Under  fuller  instructions  in  accool 
with  this  view,  the  Jury  found  for  plaintiff, 
and  we  have  this  appeal  by  defendants,  as- 
signing for  error,  among  others,  the  refusal 
of  the  court  to  affirm  their  second  point. 

It  Is  clear,  from  plaintiff's  own  testimcMiy, 
that  the  dtle  and  constructive  poesessloin  of 
the  real  estate  vested  in  Lodge  abeolut^y  oo 
the  10th  of  May,  the  day  l>efore  the  accident. 
It  is  also  clear  that  in  pursuance  of  the  grant 
by  deed  he  attempted  to  take  formal  pos- 
session within  an  hour  after  delivery,  and. 
while  the  oral  stipulation  between  him  and  the 
grantors  was  that  actual  possession  was  not 
to  be  taken  until  the  following  Monday,  nev- 
ertheless there  la  evidence  that  he  took  po8>s«!>- 
slon  on  Friday,  and  did  not  restore  It  to  de- 
fendants, who  assented  to  his  action,  stipulat- 
ing only  for  the  right  of  entry  and  exit  tvr 
removal  of  the  property  which  did  not  pass  tty 
the  deed.  Under  the  facts,  then,  unquestion- 
ably liOdge  acquired  title  and  In  fact  took  poa- 
sesslon  of  the  real  estate,  on  which  was  a  de- 
fective structure,  the  day  before  an  accident 
resulted  from  neglect  to  repair  It  Defendants 
are  not  answerable. 

The  authorities  on  the  exact  question  are 
veiy  meager.  As  between  a  landlord  and 
tenant  at  will  or  for  a  term,  the  wel^t  of 
authority  is  that  the  landlord  continnes  an- 
swerable, though  out  of  possession,  for  IqJo- 
ries  resulting  to  third  parties  from  negligently 
constructed  buildings  and  structures  on  the 
land  where  they  were  erected  by  the  laadlor>l 
The  very  letdng  by  him  of  to  him  known  de- 
fective property,  without  stipulation  for  re- 
pair. Is  significant  of  continuous  negligence  on 
his  part.  Godley  v.  Etoggerty,  20  Pa.  St.  3S7. 
and  the  cases  following  It  down  to  McKenna 
V.  Paper  Co.,  176  Pa.  St  306,  35  AH.  131.  Bnt 
this  is  not  a  letting  of  the  land  by  a  landlonl 
to  a  tenant;  It  is  an  absolute  sale,  whereby 
the  owner  devests  himself  of  title,  and  an  rf^t 
to  x)ossesslon,  or  of  re-entry  for  repairs,  or  f.ir 
any  other  purpose.  Any  future  possessfon  m 
face  of  his  deed,  unless  there  be  an  tndepen-i- 
ent  stipulation  to  the  contrary,   would   be   .i 
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palpable  trespass;  and  with  his  surrender  of 
possession  all  the  duties  incident  to  ownership, 
as  to  him,  were  at  an  end.  From  the  moment 
Lodge  took  possession  under  his  deed  the  du- 
ties theretofore  incumbent  on  Morris,  Tasker 
&  Co.  were  transferred  to  him,  and  he  became 
aHswerable  to  the  public  for  neglect  in  their 
performance.  The  learned  Judge  of  the  court 
below  adopts  a  different  event  for  the  com- 
mencement of  liabiUt7  on  the  part  of  the 
grrantee  than  possession  taken  under  the  deed. 
He  says,  "He  ought,  within  a  reasonable  time, 
to  see  that  the  property  which  he  bad  pur- 
chasad,  if  it  was  in  dangerous  condition  to  the 
public,  was  put  in  repair."  That  is,  be  im- 
ports Into  the  deed  an  implied  covenant  on 
part  of  the  grantors  that  they  will  be  answer- 
able to  third  parties  for  defects  in  the  bnUdlng 
for  a  reasonable  time  after  the  grantee  takes 
possession.  Public  policy  does  not  demand 
that  such  clogs  on  the  transfer  of  real  estate 
.should  be  imposed  by  construction,  nor  does 
the  law  warrant  such  an  implication.  Before 
he  purchased  the  real  estate,  the  law  presumes 
the  grantee  examined  the  property,  and  was 
cognizant  of  its  situation,  surroundings,  the 
character  of  the  structures  upon  H,  and  their 
condition  of  repair.  Without  an  express  cove- 
nant by  the  grantors,  as  between  them  and 
the  grantee,  there  was  no  duty  on  the  grantors 
to  repair.  The  purchaser  thereafter  assumed 
that  duty  because  he  then  became  the  owner 
and  occupant.  If  the  grantors,  after  posses- 
.slon  by  Ix>dge,  the  grantee,  owed  no  duty  to 
him,  why  should  there  be  neglect  in  perform- 
ance on  their  part  as  to  the  public?  It  is  not 
even  the  case  of  no  actual  occupancy,  where 
the  law  costs  the  duty  on  the  owner,  but  one 
where  the  owner  and  actual  occupant  were 
the  same.  If  the  accident  did  not  happen  dur- 
ing the  ownership  and  occupancy  of  Morris, 
Tasker  &  Co.,— and  the  evidence  showed  that 
It  happened  after  Lodge  took  possession,— the 
question  for  the  Jury  was  not  whether  there 
■was  negligence  on  part  of  defendants  In  main- 
taining a  defective  gate.  The  real  question 
on  the  evidence  was,  did  Lodge  take  possession 
of  the  property  described  In  his  deed  on  Fri- 
day, the  10th  of  May?  If  he  did.  then  the 
accident  which  occurred  on  the  11th  must  be 
imputed  to  the  negligence  of  the  owner  and 
occupant  of  the  premises,  and  not  to  Morris, 
Tasker  &  Co.,  who,  before  that  time,  were 
owners  and  occupants.  And  this  is  the  prin- 
ciple announced  in  Orler  v.  Sampson,  27  Pa. 
St.  183;  Cheetham  v.  Hampson,  4  Term  R. 
318;  Blunt  v.  Aikin,  15  Wend.  522,— although 
the  facts  in  all  these  cases  are  different  from 
those  before  ns.  And.  while  laying  down  this 
rule  in  this  case,  we  do  not  intend  to  be  un- 
derstood as  declaring  there  can  be  no  excep- 
tion to  It.  There  may  be  a  case  where  the 
grantor  conceals  from  the  grantee  a  defect  in 
a  structure,  known  to  him  alone,  and  not  dis- 
coverable by  careful  inspection,  that  the  owner 
would  be  held  liable,  though  out  of  possession; 
but  that  is  not  this  ease.  The  rotten  gate,  the 
testimony  shows,  was  as  obvious  before  the 


accident  as  afterwards,  and  the  reasonable 
time  for  the  purchaser  to  discover  it  was  not 
limited  to  the  20  hours  after  he  took  posses- 
sion, but  to  the  weelu  and  months  pending  the 
negotiations,  before  the  delivery  of  the  deed. 
On  the  undisputed  evidence,  the  Jury  should 
have  been  instructed  to  find  for  defendants. 
The  Judgment  is  reversed. 


In  re  STRIOKLBR'S  ESTATE. 

Appeal  of  BALMER. 

(Supreme  Court  of  Pennsylvania.     July  16, 

1897.) 

Gift— What  Constitctes— BDrrioiBKcr  o*  Evr- 

DENCE. 

B.  loaned  S.,  his  son-in-law,  $7,800,  and 
received  a  common  money  bond,  in  the  ordinary 
form,  in  the  penal  sum  of  $15,600,  "to  be  paid 
to  the  said  B.,"  etc.,  aud  conditioned  that  if  S. 
paid  B.  $7,800,  "without  interest,  to  be  accouut- 
ed  for  when  a  final  settlement  is  made  of  his 
estate,"  the  bond  ahould  be  void.  8.  wanted  the 
money  to  buy  a  farm.  His  wife  died  before  her 
father,  and  S.  became  insolvent.  fleW,  that  the 
facts  did  not  warrant  a  conclusion  that  the  money 
was  a  gift  by  way  of  advancement,  and  that 
after  B.'s  death  it  was  to  be  settled  for  by  char- 
ging it  against  his  daughter's  share  of  tiia  estate. 

Appeal  from  court  of  common  please  Lan- 
caster county. 

Distribution  of  the  assigned  estate  of  Reuben 
R.  Strickler.  From  a  Judgment  sustaining 
exceptions  of  Strickler,  and  dismis.slng  the  ex- 
ceptions of  John  Balmer  to  the  report  of  the 
auditor,  Balmer  appeals.     Reversed. 

N.  Franklin  Hall  and  Brown  &  Hensel,  for 
appellant.    A.  H.  Fritschey,  for  appellee. 

QREKN,  J.  By  the  decision  of  the  learned 
court  below  a  bond  for  tha  payment  of  $7,800, 
regularly  sealed  and  delivered,  has  been  de- 
clared to  represent,  not  a  debt  due  from  the 
obligor  to  the  obligee,  but  a  gift  of  the 
entire  sum  of  money  by  the  obligee  to  the 
obligor.  We  are  quite  unab'e  to  see  the  trana- 
actloD  in  any  such  light,  and  for  reasons  which 
are  entirely  convincing  to  ns.  There  is  no 
doubt  as  to  the  actual  facts  of  the  case.     John 

!  Balmer  certainly  did  lend  $7,800  to  Reuben 
R.  Strickler  in  April,  1882,  when  he  received 

,  from  Strickler  the  bond  In  question.  It  is 
the  ordinary  form  of  a  common  money  bond, 
In  the  penal  sum  of  $15,600,  concluding  with 
the  words:  "To  be  paid  to  the  said  John 
Balmer,  or  to  his  certain  attorney,  executors, 
administrators,  or  assigns.  To  which  pay- 
ment,  well  and  truly  to  be  made  and  done, 
I  bind  myself,  my  heirs,  executors,  and  ad- 
ministrators, and  every  of  them,  firmly,  by 
these  presents."  The  condition  of  the  bond 
la  in  the  usual  form  of  a  money  bond,  condi- 
tioned that  if  "Reuben  R.  Strickler,  his  heirs, 
executors,  administrators,  or  any  of  them, 
shall  and  do  well  and  truly  pay  or  cause  to 
be  paid  unto  the  above-named  John  Balmer, 
his  certain  attorney,  executors,  administrators, 
or  assigns,  the  Just  and  full  sum  of  seven 
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thousand  and  eight  hundred  dollars,  like 
money  aforesaid,  without  Interest,  to  be  ac- 
counted for  when  a  final  settlement  Is  made 
of  his  estate,"  then  the  obligation  is  to  be 
void.  On  its  face,  and  by  the  plain  and 
necessary  meaning  of  the  words,  this  paper 
Is  a  bond  for  the  payment  of  money,  and  it 
contains  no  word  or  phrase  m  any  degree  in- 
dicative that  the  obligor  may  be  relieved  of 
'iie  payment  of  the  money  by  any  theory  that 
the  transaction  was  a  mere  gift  of  the  money 
Dy  Balmer  to  Strickler.  That  the  debt  was 
aot  to  bear  interest  does  not  signify  that  the 
principal  sum  was  not  to  be  paid.  Those 
words  of  the  condition  mean  just  what  they 
say,  to  wit,  that  no  interest  Is  to  bt  paid. 
When  it  is  considered  that  Strickler  was 
the  husband  of  Balmer's  daughter,  and  that 
the  money  was  wanted  to  buy  a  farm  with, 
it  Is  not  a  source  of  wonder  that,  to  ease  his 
daughter's  husband,  Balmer  should  forego  the 
interest,  and  let  his  son-in-law  have  the  money 
without  paying  Interest  for  It  But  that  la 
all  that  the  words  of  the  instrument  require, 
and  that  is  the  full  scope  of  their  meaning. 
The  learned  Judge  of  the  court  below,  how- 
ever, thought  that,  because  the  principal  sum 
of  the  debt  was  to  be  accounted  for  at  the  final 
settlement  of  Balmer's  estate,  It  was  not  to 
be  treated  as  a  debt,  but  as  a  gift  by  way 
of  advancement,  and  that  after  his  death  It 
was  to  be  settled  for  by  charging  it  against 
his  daughter's  share  of  his  estate.  In  view 
of  the  fact  that  his  daughter  died  before  her 
father,  and  therefore  could  not  be  the  re- 
cipient of  a  share  of  his  estate,  there  was 
nothing  against  which  the  money  could  be 
charged,  and  it  could  only  be  Justly  said  of 
this  situation  that  the  parties  were  di^-appoint- 
ed  In  their  expectation  of  an  event  which 
never  happened.  But  that  consideration  can- 
not possibly  be  made  use  of  to  convert  the 
debt  into  a  gift.  There  are  no  words  in  the 
bond  which  could  possibly  Justify  such  an  in- 
terpretation. And  when  It  is  further  con- 
sidered that  Strickler  became  insolvent,  and 
could  not  hold  the  farm  until  Balmer's  death, 
every  vestige  of  a  reason  for  treating  the 
debt  as  discharged  disappears.  What  Balmer 
might  have  been  willing  to  do,  or  to  have 
done,  with  this  debt,  if  his  daughter  survived 
him,  and  her  husband  still  held  the  farm.  It 
is  unnecessary  to  consider,  since  neither  of 
those  contingencies  exists.  But,  looking  at 
the  plain  meaning  of  the  words  of  the  bond, 
they  clearly  cannot  Justify  the  construction 
claimed.  The  words  are,  "to  be  accounted  for" 
when  a  final  settlement  of  Balmer's  estate 
is  made.  How  Is  the  debt  "to  be  accoimted 
for,"  If  It  Is  treated  as  a  gift?  In  that  method 
of  treatment  there  never  was  or  could  be  any- 
thing to  be  accounted  for.  If  the  money  was 
a  gift,  it  belonged  to  Strickler,  and  be  had 
nothing  to  account  for.  But  Strickler  never 
could  account  for  it,  in  any  event,  becaui^e 
he  was  not  a  child  of  Balmer.  He  had  no 
share  of  his  estate.  He  had  no  conceivable 
interest  against  which   the  money  could   be 


charged,  and  therefore  no  -  accounting  could 
be  had.  The  basis  of  the  reasoning  disap 
pears,  and  upon  that  ground  akme  any  Infer- 
ence that  the  debt  must  or  might  be  treated 
as  a  gift  is  almply  impossible.  We  are 
clearly  of  oplnkm  that  as  In  its  origin  the 
money  was  due  as  a  debt,  and  there  is  an  en- 
tire absence  of  the  only  facts  which  could 
in  any  circumstances  be  used  to  change  iC) 
character,  its  original  aspect  remains,  and  It 
must  sttll  be  regarded  aa  a  debt  only.  Foi 
the  same  refl.<ion8  we  cannot  sustain  the  view 
of  the  auditor.  As  Strickler  Is  not  tbe  owner 
of  the  money,  he  cannot  be  entitled  to  any 
Interest  on  it.  John  Balmer,  being  a  creditor 
to  the  amount  of  tbe  real  debt,  $7,800,  Is  en- 
titled to  a  share  of  the  fund  In  court  propm^ 
tioned  to  the  amount  of  his  debt  The  assign- 
ments of  error  are  sustained.  The  decree  of 
the  court  below  is  reversed  at  tbe  cost  of 
the  appellee,  and  the  record  Is  remitted,  with 
Instructions  to  distribute  tbe  fund  In  accord- 
ance with  this  opinion. 


In  re  MILLER'S  ESTATE. 

Appeal  of  DOUUIS. 

(Supreme  Court  of  Pennaylvania.    Joiy  IS, 

1887.) 

COLLiTBKlL    iNaSRITANCB    TAX— WBEX    P&T&BLI 

—  Pevautv. 

1.  The  existence  of  a  single  outBtauding  uncol- 
lected claim  in  favor  of  au  estate  does  not  pre- 
vent collection  of  collnteral  inlieritiinee  tax  «a 
the  balance,  after  deduction  for  probable  ex- 
penses. 

2.  Penalty  for  net  paying  collateral  inh«>ritan«e 
tax  on  the  part  of  the  testator's  estate  in  another 
state,  invested  in  the  name  of  another,  and  so 
standing  at  testator's  death,  should  not  be  im- 
posed; the  question  of  liability  therefor  not  bav- 
Ing  been  settled  till  the  court  below  settled  it. 

Appeal  from  orphans'  court,  Huntingdoa 
county. 

Estate  of  John  F.  Miller,  deceased.  Willis 
DoiTls.  executor,  was  cited  to  show  cause  why 
he  should  not  pay  certain  collateral  inherit- 
ance tax.  Decree  was  rendered  against  him, 
and  be  appeals.   Modified. 

A.  O.  Forst  and  John  D.  Dorrls,  for  appel- 
lant   J.  F.  Schock,  for  appellee. 

DBAN,  J.  John  F.  Miller,  of  Huntlnicdoo. 
on  24th  August,  1883,  died,  unmarried,  with- 
out Issue  He  left  an  estate  of  about  fTO.OOi). 
nearly  all  of  It  personalty.  He  left  a  will,  ia 
which  he  made  specific  bequests  to  a  namb>r 
of  collateral  relatives,  amounting  In  the  ag- 
gregate to  $42,000.  The  residue  of  tbe  estate 
he  bequeathed  to  his  niece  Margaret  A.  Tay- 
lor, subject  to  the  payment  of  the  collateral 
Inheritance  tax.  He  appointed  appellant  ex- 
ecutor of  this  will,  and  letters  testamentary 
were  Issued  to  him  In  Huntingdon  county  on 
9tb  September,  1893.  The  executor  filed  an 
inventory,  showing  about  |24,000  bi  his  haiuK 
At  the  date  of  testator's  death,  the  situs  o(  a 
considerable  part  of  the  estate  was  in  Iowa. 
A  nephew  of  his  and  a  legatee,  one  W.  W. 
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Miller,  wbo  iiealded  in  Iowa,  aad  wbo,  dnil&g 
the  lUetlme  of  Us  uncle,  actively  managed 
that  part  of  the  estate,  procured  letters  of  ad- 
ministration tbereon  in  Iowa.  He  iUed  an  in- 
ventory of  that  part,  in  Black  Hawk  county, 
Iowa,  showing  about  |36,000  in  bis  hands. 
Dorris,  the  executor  of  the  domicile,  bad  the 
will  also  proven  in  Iowa,  and  instituted  pro- 
ceedings In  the  proper  court  of  that  state  to 
liave  the  appointment  of  W.  W.  Miller  va- 
cated, and  letters  ancillary  issued  to  him.  W. 
W.  Miller  also  made  large  claims  on  the  estate 
of  his  uncle  as  a  creditor.  There  resulted  long 
and  doubtful  litigation.  The  final  event  was 
a  decree  by  the  supreme  court  of  Iowa,  in  fa- 
vor of  the  Pennsylvania  executor,  cm  March 
16,  1895.  Letters  testamentary  in  Iowa  were 
directed  to  Issue  to  him,  and  the  nephew  was 
directed  to  pay  over  to  him  alxHit  |33,000,  in 
his  hands.  In  addition,  Mr.  Dorris  collected 
from  him  a  note  of  $5,000,  given  to  his  uncle. 
He  also  filed  a  blU  in  equity  against  the 
nephew  to  enforce  the  collection  of  an  addi- 
tional amount  of  $10,000,  alleged  to  be  dne 
-from  the  nephew  to  the  uncle.  This  last  pro- 
ceeding is  still  pending  in  the  supreme  court 
of  Iowa,  on  appeals  by  both  parties.  Within 
one  year  after  testator's  death,  the  executor 
pali  to  the  register  of  Huntingdon  county 
$670,  collateral  inheritance  tax,  computing  it 
on  the  amount  in  his  hands,  less  $4,000,  which 
he  reserved  for  expenses  and  possible  contin- 
gencies. On  May  23,  1886,  the  register  of 
Huntingdon  county  petitioned  the  court  for  a 
citation  to  the  executor  to  appear  and  show 
•.-avse  why  decree  should  not  be  made  against 
htm  to  pay  the  collateral  Inheritance  tax  on 
the  whole  appraised  estate,  the  amount  of 
said  tax  being  computed  at  $2,434.45,  with 
interest  thereon  at  12  per  cent,  from  August 
25,  18&4.  To  this,  the  executor  made  answer, 
setting  out  fully  the  facts  of  prolonged  litiga- 
tion, the  amounts  he  had  received,  and  the 
dates;  also,  that  a  large  sum  as  taxes  had  been 
collected  in  Iowa,  and  he  is  advised  that  nart 
of  the  estate  located  there  is  not  subject  to 
collateral  Inheritance  tax  In  Pennsylvania. 

On  full  hearing,  the  court  below  decided 
that  the  portion  of  the  estate  In  Iowa  was 
subject  to  the  Pennsylvania  tax,  and  all  tb<i 
estate  except  a  small  portion  of  real  estate 
ontBlde  of  this  state.  The  learned  judge  of 
the  court  below  thus  states  a  computation  of 
the  tax,  and  his  reasons  therefor: 

"This  tax  was  payable  on  the  24th  of  Au- 
gust. 1884.  The  executor  paid  $670  of  it  on 
the  23d  of  August,  and  he  is  entitled  to  credit 
for  that  amonnt.  The  balance  of  the  tax  re- 
mains unpaid,  and  the  act  of  assembly  fixes 
the  rate  of  Interest  on  It  at  12  per  cent,  per 
annum,  except  where,  from  litigation  or  other 
nnavoldable  cause  of  delay,  a  portion  of  the 
estate  cannot  be  settled.  In  which  case  only  6 
pee  cent,  per  annum  is  chargeable  on  such 
unsettled  portion  until  default.  On  account 
of  litigation  In  the  state  of  Iowa,  the  sum  of 
$27,097.57  did  not  come  into  the  hands  of  the 
executor  until  March  16,  1895.    He  would  not 


be  In  default  In  the  payment  of  the  tax  on 
that  part  of  the  estate  until  after  that  time, 
and  would  be  llaUe  for  interest  on  it  only  at 
the  rate  of  6  per  cent,  from  the  end  of  the 
year  until  he  received  it  Applying  the  fore- 
going method  of  computation,  we  find  that 
there  Is  due  and  unpaid  ooUatnal  Inheritance 
tax  the  ram  of  $1,788.92,  aacertalned  as  fol- 
lows: 

5  per  cent  on  $178.50,  value  of  far- 
niture,   &c $        8  »2 

5  per  cent,  on  $42,000,  legacies  paid. .     2,100  00 

5  per  cent,  on  $2,000,  note  of  John  H. 
MUIer 100  00 

5  per  cent,  on  $5,000,  paid  to  residu-  - 
ary  legatee 250  00 

$2,458  92 
Deduct  amount  paid  Angnst  23, 1894.        670  00 

$1,788  92 

Interest  from  August  24, 
1894,  to  March  16,  1895,  at 
6  per  cent $  36  66 

Interest  on  same  from  March 
16.  1895,  to  this  date,  No- 
vember 16,  1896,  at  12  per 
cent 20T  46 

Interest  on  balance.  $730, 
from  August  24,  1894,  to 
this    date,    November    16, 

1896,  at  12  per  cent 196  15 

488  26 

$2,227  18 

We  think  this  oomputathm  is  not  warranted 
by  the  law  and  the  undisputed  facts.  Section 
4  of  act  of  May  6,  1887,  enacts  that,  "where 
from  claims  made  upon  the  estate,  litigation,  or 
other  unavoidable  cause  of  delay,  the  estate  of 
any  decedent,  or  part  thereof,  caimot  be  set- 
tled up  at  the  end  of  the  year  from  his  or  her 
deoease,  six  per  cent,  per  annum  shall  be 
charged  upon  the  collateral  iaberltance  tax 
arising  from  the  unsettled  part  thereof,  from 
the  end  of  such  year  until  there  be  default." 
Obviously,  from  this  act,  it  was  not  the  inten- 
tion of  a  great  commonwealth,  where  a  faithful 
reg^reseutative  of  an  estate  has  striven,  both  in 
ber  interests  and  those  of  the  estate,  to  perform 
hia  official  duty,  to  harass  him  with  vexatious 
litigation,  and  the  imposition  of  punitive  penal- 
ties, because  of  dehiy  that  was  unavoidable.  It 
will  be  noticed,  under  the  will,  the  whole  of 
the  collateral  Inheritance  tax  Is  to  be  paid  out 
of  the  residuary  estate  devised  and  bequeathed 
to  Mrs.  Taylor.  There  is  to  be  no  .abatement  of 
specific  legacies  to  the  amount  of  the  tax.  The 
executor,  however,  voluntarily,  at  his  own  risk, 
paid  the  tax  within  one  year  on  the  amount 
received  by  him  in  Huntingdon  county,  less 
$4,000,  reserved  for  expenses  and  contingen- 
cies. The  law  just  quoted,  then,  had  no  fur- 
ther^ demands  on  him  whUe  the  Iowa  litigation 
w^as  pending,  for  It  is  not  disputed  that  the 
commencement  and  prosecution  of  that  litiga- 
tion was  an  unavoidable,  though  probably  a 
very  lrk.some,  duty.  He  prosecuted  It,  not  only 
in  the  interest  of  the  estate,  but  in  the  interest 
of  the  commonwealth,  for  had  he  not  done  so, 
and  permitted  one-half  the  estate  to  go  Into  the 
hands  of  a  foreign  administrator,  the  common- 
wealth would  probably  have  lost,  at  least,  one- 
Digitized  by  vjOOQIC 


1002 


87  ATLANTIC   EEPOETBB. 


(Pa. 


half  the  tax  now  claimed.  That  part  of  the 
estate  was  not  settled  by  reason  of  unavoidable 
litigation.  On  March  16,  1895,  the  executor  re- 
ceived from  that  source  $33,88S.62,  and  on 
April  20th,  foUowlng,  $5,000.  But  when  was 
tlie  estate  settled,  so  as  to  determine  approxi- 
mately the  amount  subject  to  the  tax?  Litiga- 
tion as  to  $10,000  is  stlU  pending.  That  claim, 
however,  is  not  against  tha  estate,  but  is  made 
in  its  favor.  There  can  be  no  more  unfavora- 
ble result  to  the  estate  than  a  failure  to  recover 
the  amount,  and  consequent  payment  of  costs. 
The  residuai-y  estate  will  be  to  that  extent  de- 
pleted, but  that  does  not  warrant  a  decision 
that  there  is  no  settlement,  l)ecau8e  of  a  single 
outstanding  uncollected  claim  in  favor  of  the 
estate.  Another  question  is  raised  by  the  an- 
swer, viz.  that  is  doubtful  whether  a  large 
part  of  the  estate  In  Iowa  is  subject  to  the  col- 
lateral Inheritance  tax,  having  been  invested  hi 
the  name  of  W.  W.  Miller,  the  nephew,  and  so 
standing  at  the  death  of  the  testator.  But,  as 
the  learned  Judge  of  the  court  below  clearly 
shows,  under  the  authorities  (Miller  v.  Com.,  Ill 
Pa.  St  321,  2  Atl.  432;  In  re  Coleman's  Estate, 
150  Pa.  St.  231,  28  Atl.  137;  and  Williamson's 
Estate,  153  Pa.  St.  508,  26  AU.  246),  this  money 
is  taxable  under  the  law  of  the  domicile.  How- 
ever, that  question  was  not  settled  at  the  end 
of  the  year,  nor  was  it  settled  until  the  court  be- 
low settled  it.  That  decree  protects  the  execu- 
tor now  in  payment  to  the  commonwealth,  but, 
until  that  decree,  the  estate,  as  to  that  question, 
Avas  not  settled,  and  the  imposition  of  any  pen- 
alty la  unwarranted.  Therefore  we  are  of 
opinion  that  the  penalty  of  12  per  cent,  should 
not  be  computed  on  any  portion  of  the  tax. 

The  executor  avers,  in  his  answer,  that  It  Is 
doubtful  if  $7,000  will  cover  the  expenses  of 
final  settlement.  In  view  of  the  protracted  and 
expensive  litigation  carried  on  In  a  distant 
state,  we  think  this  not  an  unreasonable  sum 
to  resei-ve  for  such  contingency.  We  therefore 
affirm  the  decree  of  the  court  below,  with  this 
modification:  That  from  the  whole  amount  re- 
ceived by  the  executor,  both  in  Pennsylvania 
and  Iowa,  there  be  deducted  the  sum  of  $7,000, 
to  be  retained  by  him  for  contingent  exi>en8es 
which  may  be  Incurred  in  the  final  settlement 
of  the  estate,  and  that  Interest  at  6  per  cent,  be 
computed  on  5  per  cent,  of  balance  from  one 
year  after  the  death  of  testator  until  the  date 
of  this  decree.   Thus: 

Furniture   $      178  50 

Legacies  paid   42,000  00 

Note  of  John  H.  Miller 2,000  00 

Besidnarj-  legatee 5,000  (X) 

$49,178  m 
Deduct   7,000  00 

$42,178  50 

Five  per  cent $  2,108  92 

Deduct  tax  paid 670  00 

$  1,438  92 
Interest  on  same,  at  6  per  cent.,  from 
24th  August,  1894,  to  15th  July, 
1807 249  65 

$  1,688  57 


This  amount  the  executor  Is  directed  to  pay 
over  to  the  register  of  wills  of  the  county  of 
Huntingdon,  and,  aa  thus  modified,  the  decree 
is  affirmed. 


POTTS  V.  BRENEMAN. 

(Supreme  Court  of  Pennsylvania.     July  15, 
1897.) 

Wills  —  Powkr  of  Sale  —  Aiihisistkator  de 
Boms  kon. 

A  will  gave  certain  property  to  testator's 
wife  Absolutely,  gave  to  her  for  life  the  use  and 
income  of  the  "rest,  residue,  and  remainder  of 
my  estate,  real,  pergonal,  and  mixed,"  and  after 
her  death  gave  "the  said  residue  and  reuMunder" 
to  relatives  and  their  descendants,  and  to  P..  with 
provision  in  a  codicil  that  the  devise  and  be- 
quest to  F.  should  not  go  to  her  absolutely,  bat 
triat  the  principal  should  be  put  out  and  kept  at 
interest  after  the  death  of  testator's  wife,  and 
tie  interest  paid  to  F.  for  life,  the  principal,  on 
tlie  death  of  F.,  to  be  divided  among  testator's 
nlatives,  as  specified  in  his  will  oonoeming  'the 
residue"  of  his  estate.  The  wife  was  also  made 
executrix,  with  power  to  sell  all  testator's  real 
estate  as  she  shonid  deem  most  advantageous  to 
her  and  the  estate;  and  direction  was  given  that 
she  should  not  be  required  to  give  security  to 
persons  "entitled  in  remainder"  to  any  of  the 
estate.  Held,  that  the  power  of  sale,  being  at»- 
Boiute  and  unconditional  the  word  "remainder" 
not  being  used  technically,  but  in  the  sense  of 
"balance  of."  "what  is  left,"  or  "what  may  re- 
main," could  be  exercised  after  death  of  the 
executrix  by  the  administrator  d.  b.  n.  c  t.  a. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Case  stated,  in  the  nature  of  an  amicable 
action  of  assumpsit  by  Joseph  M.  Potts,  admin- 
istrator d.  b.  n.  c.  t  a.,  againat  Josvph  P. 
Breneman.  Judgment  for  piaintifT,  and  de- 
fendant appeals.     ASirmed. 

The  opinion  of  the  court  below  Is  as  fol- 
lows: 

"From  the  case  stated,  It  appears:  (1)  That 
Samuel  Miller,  late  of  the  city  of  Philadelphia, 
Pa.,  died  on  or  about  March  thirtieth,  A.  D. 
1874,  having  first  made  his  last  will  and  testa- 
ment, which,  after  bis  decease,  was  duly 
proved  in  the  register's  office  at  Philadelphia, 
and  in  and  by  which  he  directs.  Inter  alia,  as 
follows:  T  direct  that  all  my  Just  debts, 
funeral  and  other  expenses  be  paid  as  soon  an 
can  be.  My  bouse  furniture  and  househald 
goods  I  give  to  my  lieloved  wife,  E3iza,  her 
heirs  and  assigns.'  'I  give  and  bequeath  the 
use,  rents,  income,  and  Interest  of  all  the  rest, 
residue,  and  remainder  of  my  estate,  real,  per 
sonal,  and  mixed,  whatsover  and  wheresoever, 
to  my  said  wife,  for  and  during  hn'  natural 
life,  subject  to  the  payment  of  three  hundred 
dollars  out  of  said  rents,  incomes,  and  interest 
to  Mary  McCuUouch,  who  has  beat  a  Ion? 
time  with  me,  annually  and  regularly  during 
her  life.*  'After  the  decease  of  my  said  wife, 
I  give,  devise,  and  bequeath  the  said  residue 
and  remainder  of  my  estate,  real,  personal, 
and  mixed,  unto  all  my  brothers  and  sisters 
then  living,  and  the  issue  and  descendants  of 
any  of  them  then  dead,  and  B<Uth  Fodell,  now 
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the  wife  of  John  A.  Shulze,  If  then  liylnK,  and 
her  issue  and  descendants  if  she  be  then  dead, 
their  heirs  and  assigns,  per  stirpes,  in  equal 
shares  and  parts,  subject,  however,  to  the  pay- 
ment of  the  aforesaid  annuity  of  tliree  hun- 
dred dollars  thereafter  to  the  said  Mary  Mc- 
Cnllouch  annually  and  regularly  during  her 
life,  and  which  annuity  I  hereby  give  and  be- 
queath to  her.'  'I  constitute  and  appoint  my 
said  wife,  'Eliza.  Miller,  8(de  executrix  of  this, 
my  last  will  and  testament,  with  power  and 
authority  to  sell,  dispose  of,  and  convey  In  fee 
simple  any  or  all  of  my  real  estate,  and  change 
any  investments  of  my  personal  property,  as 
she  shall  deem  most  advantagpous  to  her  and 
to  my  estate.  And  I  direct  that  my  said  wife 
siiall  not  be  required  by  any  court  to  give  se- 
curity, to  secure  the  interest  of  the  person  or 
persons  entitled  in  remainder  to  any  part  or 
portion  of  my  estate  of  which  she  shall,  under 
this,  my  will,  be  entitled  to  the  use,  rents,  in- 
come, and  Interest  during  life,  as  hereinbefore 
provided,  whenever  the  same  shall  accrue  or 
vest  In  possession.'  To  this  will  he  added  a 
codicil.  In  which  he  directed  that  the  devise 
and  bequest  to  Edith  Fodell  should  not  go  to 
ber  absolutely,  nor  to  her  issue  and  descend- 
ants, heirs  and  assigns,  'but  that  the  princi- 
pal (subject  to  its  proportion  of  a  certain  an- 
nuity In  said  last  will  mentioned)  shall  be  pat 
out  and  kept  at  Interest  after  the  decease  of 
my  said  wife,  and  such  interest  shall  be  i>ald 
to  said  Edith  Fodell  annually  or  oftener,  as  it 
accrues,  during  her  life;  and,  at  or  Immedi- 
ately after  her  decease,  the  principal  shall  be 
paid  and  distributed  to  and  among  all  my 
brothers  and  sisters  then  living,  and  the  is- 
sue and  decendants  of  any  of  them  then  dead, 
in  the  manner  as  specified  in  my  said  will 
concerning  the  residue  of  my  estate.'  A  copy 
of  said  entire  will,  together  with  a  list  of  the 
heirs  and  legatees  of  Samuel  Miller,  deceased, 
are  appended  to  the  case  stated,  and  made 
part  thereof.  We  shall  not  Insert  them  h«re.  (2) 
Eliza  Miller,  the  sole  executrix  of  said  last  will 
and  testament,  died  on  or  about  December  30, 

1896,  and  on  the  2d  day  of  January,  A.  D. 

1897,  letters  of  administration  de  bonis  non 
cum  testamento  anuexo  were  granted  by  the 
register  of  wills  of  FhUadelphla  to  Joseph  M. 
Potts,  he  having  first  given  security  to  truly 
administer  and  account  In  said  estate.  And 
Mary  McCullouch,  named  in  said  will,  and  an 
azmultant,  died  in  the  year  1896.  (3)  At  the 
time  of  the  making  of  said  will,  and  at  the 
time  of  the  death  of  said  testator,  he  was  the 
owner  in  fee  simple  of  real  estate,  inter  alia, 
as  follows:  A  certain  lot  or  piece  of  ground, 
marked  'No.  203'  on  the  plan  of  lands  of  the 
Logan  Land  Association,  located  and  situated 
in  Philadelphia,  on  the  west  side  of  Twenty- 
Peventh  street,  at  the  distance  of  two  hun- 
dred and  fifty-two  feet  and  six  inches  (252  ft 
(>  in.)  southward  from  the  south  side  of  Cum- 
berland street,  in  the  Twenty-First  ward  of 
the  city  of  Philadelphia,  containing  in  front  or 
breadth,  on  the  said  Twenty-Seventh  street, 
twenty    feet    (20    ft),    and    extending    that 


breadth  In  length  or  depth,  westward,  between 
parallel  lines,  at  right  angles   with  the  said 
Twenty-Seventh  street  on  tlte  north  line  there- 
of, one  hundred  and  thirty  feet  and  four  and 
five-eighths  Inches  (liSO  ft.  4%  in.),  and  on  the 
south  line  thereof  one  hundred  and  thirty-one 
feet  and  eleven  and  tliree-fourths  inches  (131 
ft  11%  in.),  to  lands  of  Henry  Duhring.     (3i^) 
The  te.<:tator  owned  other  lands  In  Forest  and 
Venango  counties,  Pa.,  and  left  personal  prop- 
erty of  the  value  of  about  $30,000.     (4)  That 
on  the  first  day  of  March,  1897,  articles  of 
agreement  were  entered  into  between  Joseph 
M.  Potts,  administrator  d.  b.  n.  c.  t  a.,  plain- 
tiff, of  the  one  part,  and  Joseph  f>.  Brenoman, 
defendant,   ol  the  city  of  Lancaster,   of  the 
other  part,  for  a  sale  of  the  above-described 
premises,  for  eleven  hundred  dollars  ($1,100), 
payable  on  March  3,  1897,  on  the  delivery  of 
the  deeds;   the  sale  being  made  for  the  pur- 
pose of  distributing  the  proceeds,   under  the 
will  of  Samuel  Miller,  deceased.     On  March  8, 
1897,  the  said  Joseph  M.  Potts,  administrator, 
plaintifT,  tendered  to  the  said  Joseph  P.  Brene- 
man,  defendant,  a  deed,  sufficient  and  correct 
In  form,  for  the  above-described  premises,  and 
demanded  the  purchase  money,  eleven  hundred 
dollars  ($1,100),  according  to  the  agreement, 
which  the  said  Joseph  P.  Breneman  declined 
and  refused  to  pay,  admitting  that  the  deed 
was  sufficient  in  form,  that  the  title  of  Sam- 
uel Miller  in  said  premises  was  complete,  that 
there  were  no  liens  or  incumbrances  on  said 
property,  that  all  the  debts  of  said  Samuel  Mil- 
ler had  been  paid,  bat  averring  that  under  the 
will  of  said  Samuel  Miller,  the  administrator 
d.  b.  n.  c.  t  a.  had  no  power  to  sell,  that  said 
power  in  the  executrix  terminated  with  and 
at  the  death  of  Eliza  Miller,  and  that  the  said 
Joseph  M.  Potts,  administrator  d.  b.  n.  c.  t  a., 
could  not  make  a  legal  conveyance  of  and  title 
to  said  premises.     (6)  That  all  the  debts  of 
Samuel  Miller,  deceased,  were  paid  by  his  ex- 
ecutrix named  in  the  will  within  a  year  after 
his  deatli.     And,  by  the  case  stated,  the  court 
is  asked  if  it  shall  be  of  opinion  that  under 
the  said  will  of  Samuel  Miller,  deceased,  and 
the  grant  of  letters  of  administration  d.  b.  n. 
c.  t  a.  to  Joseph  M.  Potts,  the  said  adminis- 
trator had  i>ower,  under  said  will,  to  sell  said 
real  estate,  and  to  make  a  good  and  legal  title 
to  Joseph  P.  Breneman,  the  said  defendant,  to 
enter  judgment  for  the  plaintUf  in  the  sum 
of  eleven  hundred  dollars  ($1,100),  but  if  the 
court  shall  be  of  opinion  that  the  said  power  to 
sell  cannot  be  exercised  by  the  said  adminis- 
trator d.  b.  n.  c.  t.  a.,  and  that  said  plaintiff 
had  not  power  to  make  a  good  and  legal  tide 
to  said  real  estate,  then  to  enter  judgment  for 
the  defendant,  with  costs. 

"The  question  presented  for  our  considera- 
tion and  determination  in  the  case  thus  pre- 
sented is  whether  or  not  Mr.  Joseph  M.  Potts, 
administrator  d.  b.  n.  c.  t.  a.  of  Samuel  Miller, 
late  of  the  city  of  Philadelphia,  deceased,  has 
power  and  authority,  under  the  will  of  Sam- 
uel Miller,  deceased,  to  sell  the  real  estate  of 
the  testator.    That,  by  his  will,  the  testator 
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gave  to  his  wife,  and  sobaequently  widow, 
Eliza.  Miller,  a  life  estate  la  all  his  real  estate 
and  personal  property,  subject  to  the  annuity 
of  Mary  McCullouch,  and  after  the  decease  of 
hia  wife  he  bequeathed  and  devised  the  re- 
mainder of  his  estate,  real,  personal,  and 
mixed,  unto  all  his  brothers  and  sisters  then 
llTiog,  and  the  issue  and  descendants  of  any 
of  them  then  dead,  and  Edith  Fodell  (then), 
the  wife  of  John  A.  Shulze,  If  then  living,  and 
her  Issue  and  descendants  If  she  t>e  then  dead, 
their  heirs  and  assigns,  per  stirpes.  In  equal 
shares  and  parts,  subject  to  the  payment  of 
the  annuity  of  $300  to  Mary  McCullouch,  an- 
nually, during  her  life,  cannot  be  questioned, 
is  not  denied.  He  made  his  wife,  Eliza  Miller, 
6ole  executrix  of  his  will,  and  gave  her  'power 
and  authority  to  sell,  dispose  of,  and  convey, 
in  fee  simple,  any  or  all  of  Ms  real  estate,'  and 
to  change  any  Investments  of  his  personal 
property,  as  she  should  deem  most  advanta- 
geous to  her  and  to  his  estate.  Elliza  Miller,  the 
executrix,  died  in  December,  1896,  and  In  Jan- 
uary, 1897,  letters  of  administration  d.  b.  n. 
c.  t.  a.  were  duly  granted  to  Joseph  M.  Potts. 
As  appears  by  Exhibit  B,  attached  to  and  filed 
with  the  case  stated,  there  are  about  sixty 
persons  who  are  now  entitled  to  participate  in 
the  distribution  of  this  estate,  who,  so  far  as 
Imowu,  are  scattered  through  the  states  of 
Pennsylvania,  New  Jersey,  Maryland,  New 
Yorlc,  Virginia,  West  Virginia,  District  of  C!o- 
lumbia,  Oregon,  Ohio,  Iowa,  Illinois,  and 
Kansas. 

"By  the  act  of  assembly  of  March  12,  1800 
(section  3),  it  Is  provided  that  'If,  where  such 
devises  as  aforesaid  have  been  or  shall  be 
made,  or  authorides  and  directions  given,  such 
executor  or  executors  are  deceased,  or  shall 
hereafter  die,  or  have  refused,  or  shall  here- 
after refuse,  or  have  renounced,  or  shall  re- 
nounce, and  letters  of  administration  with  the 
will  annexed  have  been  or  shall  be  granted, 
it  sliall  and  may  be  lawful  for  such  adminis- 
trators with  the  will  annexed  to  sell  and  con- 
vey such  real  estates,  and  otherwise  act  re- 
Si>ecting  the  same  as  fully  and  completely  as 
if  such  deceased,  refusing  or  renouncing  ex- 
ecutor or  executors,  might  or  could  have  done, 
were  he,  she  or  they  still  living,  or  had  be, 
she  or  they  accepted  the  execution  of  the 
last  wills  and  testaments  of  such  testators,  or 
had  not  renounced.'  And  by  the  act  of  Feb- 
ruary 24,  18S4  (secUon  13),  It  is  provided  that 
the  executors  of  the  last  will  of  any  decedent, 
to  whom  is  given  thereby,  a  naked  authority 
only  to  sell  any  real  estate,  shall  tal^e  and 
hold  the  same  Interests  therein,  and  have  the 
Mime  powers  and  authorities  over  such  estate 
for  all  purposes  of  sale  and  conveyance,  and 
also  of  remedy  by  entry,  by  action  or  other- 
wise, as  If  the  same  had  been  thereby  devised 
to  them,  to  be  sold,  saving  always  to  every 
testator  his  right  to  direct  otherwise.'  Sec- 
tion 14:  The  survivor  or  survivors  of  several 
executors  of  any.  last  will  containing  a  devise 
of  real 'estate  to  such  executors  for  the  pur- 
pose of  sale  or  otherwise,  or  a  power  or  naked 


autliority  only  to  them  to  sdl  the  same  as  afore- 
said; also,  the  acting  executor  or  executors  of 
any  such  will,  where  one  or  more  of  them  re- 
sign, refuse  or  renounce  the  trust,  or  are  dis- 
charged or  dismissed  therefrom,  shall  have  tlie 
same  interest  in  and  power  over  such  estate 
for  all  purposes  of  sale,  conveyance  and  rem- 
edy as  aforesaid,  as  all  the  executors  might 
have  or  exercise  for  the  like  purposes,  saving 
always  to  every  testator  his  right  to  direct 
otherwise.'  And  section  67  provides  that  "all 
and  singular  the  provisions  of  this  act  relative 
to  the  powers,  duties  and  liabilities  of  execj- 
tors  are  hereby  extended  to  admlnlstrattMs 
with  a  will  annexed.* 

"Let  It  be  conceded,  as  has  heretofore  beea 
decided,  that  administrators  cum  testamenio 
annexe  have  no  power  as  such,  Independent- 
ly of  tliese  several  acts  of  assembly,  to  exe- 
cute a  power  given  to  executors  to  mate 
sale  of  the  lands  of  the  testatw.  The  pow- 
ers of  executors  c.  t.  a.  under  these  acts  have 
been  the  subject  of  numerous  decis^lons. 
which  have  clearly  and  definitely  established 
the  principles  and  rules  of  law;  and  it  only 
remains  to  determine  whether  or  not  the 
facts  as  presented.  In  any  particular  cases 
fit  them.  Some  of  those  rules  of  law  may 
be  stated  thus:  (1)  A  power  to  sell  for  the 
ptupose  of  distributing  the  proceeds  amongst 
persons  who  are  named  or  described  in  the 
will  is  a  power  which  l>elongs  to  the  execu- 
tor, vlrtute  officii.  (2)  Where  there  Is  no 
limitation  as  to  the  time  of  exercising  the 
power  of  sale  given  to  executors  In  a  will, 
the  same  may  be  controlled  within  a  certain 
period,  ascertainable  from  the  general 
scheme  and  purpose  of  the  will.  (3)  The  du- 
ration of  an  executor's  power  to  sell  real 
estate  depends  upon  the  intent  of  the  testa- 
tor, and,  where  the  will  shows  that  the  tes- 
tator gave  this  power  for  a  particular  pur- 
pose, the  power  ceases  to  exist  after  that 
purpose  has  been  accomplished  or  has  be- 
come Impossible  or  unattainable  (4)  Where 
power  is  given  by  will  to  executors  to  sell 
real  estate,  with  a  view  to  the  distribution 
of  the  proceeds  among  legatees,  such  power 
belongs  to  the  executors  vlrtute  officii. 

"Was  not  the  Intention  of  Samuel  Miller, 
the  testator,  to  give  his  executrix  or  her  suc- 
cessor power  to  sell  his  real  estate,  with  a 
view  to  distribute  the  proceeds  thereof,  with 
his  personal  estate,  among  the  leg;atees  nam- 
ed and  specified  in  his  will?  From  the  terms 
of  the  case  stated,  we  learn  that  Samuel  Mil- 
ler, the  testator,  left  a  considerable  estate. 
real  and  personal.  Hiis  widow  survived  him 
more  than  twenty  years.  At  the  time  of  her 
decease,  and  we  may  say,  presumably,  at  the 
time  of  the  testator's  decease,  his  relatives, 
heirs,  and  legatees,  as  we  have  seen,  were 
scattered  over  [many  of)  the  United  States. 
While  he  gave  his  wife  the  use,  income,  and 
profits  of  his  estate,  she  was  given  no  power 
to  use  or  consume  any  part  of  the  corpus  or 
principal.  She  had  full  power  and  author^ 
Ity  to  sell  the  lands  and  to  change  the  invest- 
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ments  and  securities.  Under  the  will,  sbe 
was  undoubtedly  authorized  to  convert  the 
wbole  estate  into  money  at  any  time  she 
chose,  and  to  hare  it  in  tbis  form,  for  distri- 
bution at  the  time  of  her  death.  There  need 
have  l>een  no  real  estate  to  be  sold  after  her 
death  if  she  had  seen  proper  to  sell  it  during 
her  life.  It  will  be  observed  that  the  power 
to  sell  is  not  given  to  her  nomlnatim  merely, 
Bor  to  her  as  his  wife  or  widow,  as  life  ten- 
ant, or  as  the  beneficiary  of  tlie  trust.  In 
the  first  item  of  his  will  he  gives  to  his  wife 
his  house  furniture  and  household  goods. 
In  the  second  item  he  gives  to  his  wife  the 
use,  rents,  and  Income  of  his  estate.  In  the 
next  clause  lie  gives  his  residue  to  his  broth- 
ers and  sisters  or  their  descendents,  living 
at  the  time  of  his  death,  and  to  IfiUlth  FodelL 
And  finally  he  appoints  his  wife,  Bllsa  Mil- 
ler, 'sole  executrix  of  this,  my  last  will  and 
testament,'  and,  as  such,  'with  power  and 
authority  to  sell,  dispose  of,  and  convey  in 
fee  simple  any  or  all  of  my  real  estate,  and 
cliange  any  investments  of  my  personal  prop- 
erty as  she  shall  deem  most  advantageous  to 
my  estate.' 

"It  is  argued  on  the  part  of  defendant  that 
'the  wording  of  tlte  will  shows  that  the  pow- 
er was  to  end  with  the  life  of  the  widow,  for 
the  words  of  the  will  are,  "I  direct  that  my 
said  wife  shall  not  be  required  by  any  court 
to  Rive  security,  to  secure  the  Interest  of  the 
person  or  persons  entitled  in  remainder  to  any 
Ijart  or  portion  of  my  estate"  ';  tliat  'this  clear- 
ly shows  tiiat  it  was  the  intention  of  the  tes- 
tator to  give  only  bis  executrix  power  to  sell, 
and,  If  not  so  sold,  the  power  was  to  die  with 
ber  death;  that  "remainder"  refers  cmly  to 
real  estate,  and  the  testator  Intended  Uie 
parsons  entitled  to  portions  of  his  estate  aft- 
er the  death  of  bis  widow  to  talie  the  real 
estate  remaining  unsold';  tltat  'a  remainder 
Is  a  remnant  of  an  estate  in  lands  or  tene- 
ments, expectant  upon  a  particular  estate, 
created  together  with  the  same  at  one  time.' 
And  this  is  correct,  in  cases  lllce  those  cited, 
where  a  power  of  sale  is  given  with  the  ex- 
press purpose  of  raising  money  to  pay  devi- 
sees, special  legacies,  etc.  The  power  to  sell 
was  exhausted  when  there  was  enough  sold 
and  converted  to  accomplish  such  purpose. 
In  the  case  under  consideration  there  is  no 
such  limitation.  The  testator  says:  'After 
the  decease  of  my  said  wife,  I  give,  devise, 
and  bequeath  the  said  residue  and  remainder 
of  my  estate,  real,  personal,  and  mixed,  unto 
all  my  brothers  and  sisters  then  living,  and 
the  Issue  and  descendants  of  any  of  tbem  then 
dead.'  etc.  And  in  Com.  v.  Haclcett,  102  Pa. 
St.  505,  the  supreme  court  says:  'A  testa- 
mentary clause,  dispoBing  of  "all  the  rest, 
residue,  and  remainder  of  my  estate,"  will. 
In  the  absence  of  a  contrary  Intention,  ap- 
parent in  the  will,  pass  the  realty,  as  well  as 
personalty,  and  by  virtue  of  the  act  of  April 
8,  1833,  after-acquired  real  estate  will  pass 
under  such  clause  in  a  wilL'  And  in  Dar- 
lington's Case.  160  Pa.  St  70,  28  AtL  501, 


cited  by  defendant.  It  is  said  that  a  conver- 
alon  of  real  estate  into  personalty  is  worlced 
when  there  is  'such  a  blending  of  realty  and 
personalty  by  the  testator  In  his  will  as  to 
show  that  he  intended  to  create  a  fund  out 
of  both  real  and  personal  estate,  and  to  be- 
queath the  same  aa  money.'  Just  such  ta 
the  case  here.  The  testator  makes  no  devise 
of  any  pcHlion  of  his  real  estate  as  such  to 
any  person  named  In  his  will,  but  blends  bis 
whole  estate— 'the  whole  of  the  rest,  residue, 
and  remainder  of  my  estate,  real,  personal, 
and  mixed,— Into  one  mass,  one  fund  for  dis- 
tribution, and  distributes  it,  or  rather  orders 
it  to  be  distributed,  as  money;  thus  render- 
ing It  necessary  that  his  real  estate  should  be 
sold  toe  the  purposes  of  distribution,  for  the 
purpose  of  carrying  out  the  testator's  dispo- 
sition of  his  estate.  In  Ross  v.  Barclay,  18 
Pa.  St.  183,  the  supreme  court  (Gibson,  0.  J.) 
held  that  by  virtue  and  force  of  the  act  of 
24th  February,  1834  (before  cited),  relating 
to  executors  and  administrators,  an  'admin- 
istrator with  the  wiU  annexed'  may  execute 
a  power  to  sell  in  wder  to  bring  the  land  into 
a  course  of  administration,  but  not  to  exe- 
cute a  trust  for  a  collateral  purpose;  that  the 
sixty-seventh  section  of  the  act  puts  an  ad- 
ministrator with  the  will  annexed  on  a  foot- 
ing with  a  surviving  executor,  but  not  on  a 
footing  with  a  testamentary  trustee;  and 
the  rule,  thus  stated,  has  l>een  In  the  main 
adhered  to  in  subsequent  decisions.  In  Oray 
V.  Henderson,  71  Pia.  St.  368,  It  is  said  that, 
by  the  act  of  February  24,  1834  (section  12), 
It  is  enough  if,  ht  any  part  of  the  will,  the 
Intention  be  expressed  to  confer  a  power  of 
sale  on  executors,  and  the  power  is  implied 
when  the  distribution  and  management  of 
the  fund  arising  from  a  sale  is  expressly 
confided  to  the  executor,  m:  when  it  is  con- 
founded by  the  testator  in  one  common  fund 
with  the  personalty  (as  here),  although  there 
be  no  express  direction  to  the  executor  to- 
distribute  it;  while  in  Waters  v.  Margerum, 
60  Pa.  St  44,  Sharswood,  J.,  held  that  the 
deed  by  the  administrator  d.  b.  n,  conveyed 
no  title,  because  the  power  to  sell  given  by 
the  will  to  the  executors  was  not  for  the  pay- 
ment of  debts,  but  for  distribution  among 
legatees  and  for  investment. 

"In  Evans  v.  Ohew,  71  Pa.  St  40,  Shars- 
wood, J.,  delivering  the  opinion  of  the  court 
nisi  prlus,  modified  this  decision  somewhat 
by  expressly  deciding  that  administrators 
c,  t.  a.  bad  all  the  power  given  to  executors 
virtute  officii;  that  the  general  power  to  sell 
will  be  presumed  to  be  for  the  payment  of 
debts;  and  tliat  a  power  to  sell  for  the  purpose 
of  distributing  the  proceeds  among  persona 
named  In  the  will  la  a  power  belonging  to 
the  executor  'virtute  officii,'  as  well  where 
the  power  is  discretionary  as  where  the  di- 
rection Is  absolute.  In  view  of  the  former 
dicta  of  Chief  Justice  Gil>son,  and  of  what 
Justice  Sharswood  admits  to  have  been  a 
slip  on  his  part,  and  Inasmuch  as  the  opinion 
of  Justice  Sharswood  at  nisi  prlus  Ix  adopt- 
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ed  by  the  conrt,  per  curiam,  in  Evans  ▼. 
Chew,  it  is  interesting,  as  well  as  highly  im- 
portant to  this  case,  to  note  the  opinion  of 
the  court:  'A  general  power  to  sell  will, 
of  course,  be  conclusively  presumed  to  be  for 
the  payment  of  debts;  for  a  purchaser  is 
never  required  to  call  for  or  look  into  an  ac- 
count, or  to  demand  an  inventory  of  per- 
sonalty or  list  of  debts.  Such  was  the  pow- 
er In  Be  Meredith's  Estate,  1  Pars.  433.  Mn 
Binney's  opinion.  Hood,  Ex'ts,  241,  and  note. 
About  the  authority  of  an  administrator  with 
the  will  annexed  in  such  a  case  there  could 
be  no  question.  A  power  also  to  sell  for 
the  purpose  of  distributing  the  proceeds 
amongst  persons  named  or  described  In  the 
win  Is  a  power  which,  it  seems  equally  clear, 
belongs  to  the  executor  vlrtate  officii.  This 
would  seem  to  be  the  case  without  question 
where  there  Is  an  absolute  direction  to  sell, 
and  not  a  mere  discretionary  power,  for  in 
that  case  the  estate  would  be  converted  into 
money  from  the  death  of  the  testator.  But 
does  not  the  same  rule  apply  where  there  is 
only  a  power?  In  Keefer  ▼.  Schwartz,  47 
Pa.  St.  503,  there  was  an  absolute  direction, 
but  it  is  not  rested  upon  that  ground  in  the 
opinion.  Justice  Strong  said:  "The  execu- 
tors were  not  made  testamentary  trustees  of 
the  property.  They  were  directed  to  sell  for 
distribution.  Their  powers  and  duties  were 
official  by  virtue  of  their  office."  Some  dif- 
ficulty appears  to  have  arisen  in  the  minds  of 
counsel  from  what  was  evidently  merely  a 
dictum  of  Gibson,  C.  J.,  in  Ross  v.  Bai'clay, 
that  "no  statute  of  Pennsylvania  empowers 
an  administi-ator  with  the  will  annexed  to 
execute  a  trust  of  land  confided  to  an  execu- 
tor by  title  or  name  for  any  other  purpose 
than  to  sell  for  payment  of  debts,"  and  his 
declaration  in  the  same  case  that  a  power 
could  ztot  be  exercised  by  such  administrator 
"to  turn  the  land  into  money  for  the  con- 
venience of  partition."  This  last  phrase  Is 
repeated  in  Waters  v.  Margerum.  In  both 
these  cases  the  trust  extended  beyond  the 
sale  and  dlstribuUon,  virtute  officii,  to  an 
investment;  in  short,  a  trust  for  a  collateral 
purpose.  The  executors  were,  in  both  of 
these  cases,  testamentary  trustees,  and  they 
were  invested  with  power  as  such.  These 
dicta  were  therefore  entirely  aside  from  the 
case.  "For  myself  [says  Sharswood,  J.]  I 
may  say  that  I  copied  the  phrase  from  Ross 
V.  Barclay,  as  is  often  done.  In  the  hurry  of 
composition,  and  it  passed  without  notice  In 
consultation.  I  may  have,  and  probably  had, 
In  my  mind,  not  a  sale  for  the  purpose  of 
distribution,  but  what  is  not  uncommon  in 
the  country,  a  power  to  executors  to  make 
partition,  with  an  ancillary  power  of  sale 
and  conveyance  for  that  purpose."  It  might 
therefore  well  be  assumed  that  this  case  es- 
tablished in  Pennsylvania  the  rule  of  law 
that  a  power  to  sell  for  the  purpose  of  dis- 
tributing the  proceeds  amongst  pennons  nam- 
ed ot  described  In  a  will  Is  a  power  belonging 
to  an  executor  virtute  officii,  and  Is  trans- 


mitted to  the  administrator  d.  b.  n.  c.  t  a. 
In  Lantz  v.  Boyer,  81  Pa.  St  325,  the  real 
estate  was  devised  to  the  wife  for  life,  and 
in  case  the  wife  should  so  desire,  and  the 
executors  deem  it  for  the  best  interests  of 
wife  and  children,  they  were  authorized  to 
sell  the  same.  The  executors  were  dischar- 
ged, and  letters  ot  administration  d.  b.  n.  c. 
t  a.  granted  to  Boyer.  (Sharswood,  J.,  again 
delivering  the  opinion],  the  court  held  that 
"it  may  now  be  considered  as  deflifltely  set- 
tled that  whenever  a  power  is  given  by  will 
to  executors  to  sell  real  estate,  with  a  view 
to  the  distribution  of  the  proceeds  among 
legatees,  such  power  belongs  t*  them  virtute 
officii,  and  may  be  exercised  by  administra- 
tors de  bonis  non  with  the  will  annexed.'' 
It  seems  equally  clear  that  it  makes  no  dif- 
ference whether  the  distribution  is  to  be  im- 
mediate, or  upon  the  expiration  of  a  certain 
period  of  time,  or  upon  the  uncertain  contin- 
gency of  a  life  or  lives.  In  the  case  before 
us  the  life  estate  was  given  to  the  widow, 
and  abs(dute  direction  to  the  executors  to  sdl 
if  she  should  desire  it,  and  the  proceeds  of 
the  sale  to  be  Invested  in  good  real  estate  se- 
curity, the  interest  to  be  paid  to  the  widow 
for  her  life,  and  a  part  of  the  principle.  If 
she  should  desire  it,  to  be  Invested  in  a  house 
for  her  use  for  life.'  In  that  case  the  residue 
was  to  be  distributed  under  the  intestate 
laws,  and  the  wife's  share,  when  her  life 
estate  should  expire,  would  be  a  part  ot  the 
residue.  The  court  says:  'He  makes  a  com- 
mon fund  of  his  estate,  real,  personal,  and 
mixed,  and  by  whom  is  the  distribution  to 
be  made?  By  his  executors,  certainly,  and 
that  virtute  officii.  This  duty  of  distribution 
then  devolved,  of  necessity,  upon  the  admin- 
istrator d.  b.  n.  c.  t.  a.  If  so,  he  most  be 
entitled  to  receive  and  invest  the  fund,  and 
hold  It  so  Invested  until  that  period  of  final 
distribution  shall  arrive.'  Upon  this  reason- 
ing, it  was  held  that  the  administrator  with 
the  will  annexed  had  power  to  vest  In  the 
purchaser  a  title  to  the  real  estate. 

"We  might  refer  to  other  cases  in  further 
illustration,  but  this  seems  to  fit  the  case 
under  consideration  in  all  material  pcrints 
with  such  great  precision  that  we  forbear. 
In  this  case  Samuel  Miller  most  unquestion- 
ably gave  his  executrix  power  to  sell  all  his 
real  estate,  with  a  view  to  and  for  the  pur- 
pose of  distribution.  He  had  no  children. 
His  wife  was  not  to  have,  receive,  or  take 
any  portion  of  the  corpus  of  his  estate  for 
her  use  or  benefit  during  life.  He  gave  to 
his  executrix  full  power  and  authority  to 
sell,  dispose  of,  and  convey  in  fee  simple  any 
and  all  of  his  real  estate,  and  change  any 
Investments  of  Us  personal  property,  as  tOie 
shall  deem  most  advantageous  to  her  and  to 
bis  estate;  and,  for  the  purposes  of  distribu- 
tion, he  blends  his  wb<de  estate,  the  rest, 
residue,  and  remainder,  real,  personal,  and 
mixed,  into  one  fund,  and  directed  distribu- 
tion to  be  made  at  the  decease  of  his  wife,  af 
directed  by  and  to  the  persons  named  or 
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described  In  his  will.  When  his  wife  died, 
and  the  estate  came  to  be  distributed,  his 
ezecntrix  was  dead,  and  an  administrator  d. 
b.  D.  c.  t.  a.  was,  as  we  have  seen,  duly  ap- 
pointed. The  power  of  sale  was  absolute, 
and  belonged  to  the  executrix  virtute  ofi9x;ii, 
and  therefore  may  be  properly  and  legally 
exercised,  the  real  estate  sold,  the  estate 
settled,  and  distribution  made  as  directed  by 
the  will,  by  the  administrator  d.  b.  n.  c.  t.  a., 
under  and  by  virtue  of  the  provisions  of  the 
act  of  February  24,  1834.  The  court,  being 
of  opinion  that  under  the  said  will  o£  said 
Samnel  Miller,  deceased,  and  the  grant  of 
letters  of  administration  d.  b.  n.  c.  t.  a.  to 
Joseph  M.  Potts,  the  said  administrator  had 
power,  under  said  will,  to  sell  said  real  es- 
tate, and  to  make  a  good  and  legal  title  to 
saM  defendant,  Joseph  P.  Breneman,  do 
now.  In  accordance  with  the  provisions  of  the 
case  stated,  enter  Judgment  in  favor  of  plain- 
tiff, in  the  sum  of  eieven  hundred  dollars 
($1,100)." 

J.  W.  Brown,  for  appellant     Brown  &  Hen- 
nel,  for  appellee. 

DEAN,  J.  We  have  nothing  to  add  to  the 
able  opinion  of  the  learned  court  below,  vindi- 
cating his  Judgment  on  the  case  stated,  except 
to  do  what  probably  he  had  no  opportunity  to 
do,— distinguish  the  cases  cited  by  appellant 
in  the  argument  before  this  court  from  the 
one  in  hand.  In  Wilkinson  v.  Bulst,  124  Fa. 
JSt  253,  16  AtL  866,  this  court  held,  under 
the  terms  of  that  will,  the  power  to  sell  end- 
ed with  the  life  estate,  because  the  testator 
plainly  so  intended.  In  Fldler  v.  Lash,  125 
Pa.  St.  87,  17  AU.  240,  the  sole  purpose  in 
creating  the  power  to  sell  was  to  provide  for 
the  widow  during  her  lifetime.  Necessarily, 
the  intention  was  that  it  should  end  with  her 
death.  In  Swift's  Appeal,  87  Pa.  St.  502, 
I.  the  fact,  as  found  by  the  court,  was  that 
enough  realty  had  been  sold  to  pay  the  de- 
vises; that,  for  this  purpose  alone,  the  power 
had  been  conferred,  and,  when  the  purpose 
was  accomplished,  the  power  was  exhausted. 
There  is  really  no  conflict  in  these  cases  with 
those  cited  by  the  court  The  direction  that 
bis  wife  should  not  be  required  to  give  se- 
curity, to  secure  the  interests  of  the  persons 
"entitled  in  remainder,"  and  the  words  "be- 
qneath  the  said  residue  and  remainder  of  my 
estate,"  are  not  significant  of  a  limitation  of 
tbe  power,  in  view  of  the  whole  will,  and 
especially  of  tbe  codicil.  True,  technically, 
a  remainder  is  an  estate  In  land,  limited  to 
talie  effect  and  be  enjoyed  after  another  estate 
is  determined;  and  such  estate  vests  im- 
mediately on  the  death  of  the  grantor,  to  be 
enjoyed  In  possession  after  the  determina- 
tion of  the  particular  estate.  But  the  tes- 
tator manifestly  here  used  these  technical 
words,  in  the  aeaae  of  "balance  of,"  "what  is 
left."  or  "what  may  remain."  The  Judg- 
ment is  a£Qrmed,  on  the  opinion  of  the  court 
below. 


HlMMEIiRBICH  et  al.  v.  SHAFFER  et  al. 

(Supreme  Court  of  Pennsylvania.     July  15, 

1897.) 

Ckeditorx  or  Individual  and  of  Nominal  Pakt- 

KEHSBIP — PrIOKITV  OF  CLAIMS— SkIZUKB 
OS  EXECOTION. 

Priority  of  seizure  on  execution  of  property 
by  the  individnal  cieditors  of  the  owner  thereof 
^ves  them  a  right  in  the  diatribntion  of  the  pro- 
ceeds, superior  to  that  of  one  whose  claim  arose 
from  contracting  wHh  such  owner  and  another 
as  partners  whose  firm  owned  the  property;  there 
having  in  fact  l>eeo  no  partner-sbip,  and  the  other 
person  having  no  interest  in  the  property. 

Appeal  from  coiurt  ot  common  pleas.  Elk 
county. 

CJoBtest  between  the  individual  creditors  of 
T.  J.  ShalTcr,  and  W.  D.  Hlmmelrelch  &  C!o. 
as  partnership  creditors  of  Jacob  Shaffer  & 
Son,  over  a  fund  produced  by  a  sale  on 
execution.  Decree  in  favor  of  the  individual 
creditors,  and  Hlmmelrelch  &  O.  appeal.  Af- 
firmed. 

McCauley,  Amea  &  Whitmore,  3.  M.  &  P. 
B.  Unn,  and  Andrew  A  Leiser,  for  appd- 
lants.     Harry  Alvan  Hall,  for  appellees. 

GREEN,  J.  This  is  a  contest  between  the 
individual  execution  creditors  of  T.  J.  Shaffer, 
and  the  appellants  as  partnership  creditors  of 
Jacob  Shaffer  &  Son,  over  a  fund  produced 
by  a  sale  upon  execution  of  certain  timber 
seized  upon  several  executions.  There  were 
four  writs  of  fi.  fa.  issued  B^ainst  T.  J. 
Shaffer  Individually,  and  one  (that  of  the  ap- 
pellants) issued  against  the  firm  of  Jacob 
Shaffer  &  Son.  The  wiits  in  the  individual 
cases  had  priority,  being  Issued  one  day  prior 
to  the  writ  in  favor  of  the  appellants.  The 
timber  was  undoubtedly  cut  under  a  written 
contract  which  purported  to  be  made  between 
the  appellants  and  the  firm  of  Jacob  ShafTer 
&  Son,  and  It  Is  beyond  all  question  that  as 
between  tbe  parties  to  the  contract,  both  Ja- 
cob Shaffer  and  T.  J.  Shaffer  would  be  estop- 
ped from  denying  their  partnership.  But  here 
there  are  individual  creditors  of  T.  J.  Shaffer, 
who  have  a  lien  on  the  same  property  by  vir- 
tue of  their  executions,  and  thus  a  contest 
arises  as  to  which  set  of  creditors  is  entitled 
to  the  proceeds.  The  auditor  found  that  in 
point  of  fact  there  never  was  a  partnership 
between  Jacob  Shaffer  and  T.  J.  Shaffer,  and 
therefore  awarded  the  fund  to  the  individual 
creditors.  Upon  exceptions  filed,  the  report 
of  the  auditor  was  confirmed,  and  thereupon 
the  present  appeal  was  taken  by  the  partner- 
ship creditor.  An  examination  of  the  testi- 
mony is  very  convincing  that  the  finding  of 
the  master  was  correct.  T.  J.  Shaffer  was 
examined  as  a  witness,  and  testified  that  bis 
father  never  was  his  partner,  and  that  in  all 
the  rest  of  his  dealings,  except  those  with 
Hlmmelrelch  &  Co.,  he  never  held  himself  out 
as  having  a  partner,  and  that  all  his  other 
operations  were  conducted  by  himself  alone. 
He  was  asked:  "Q.  Did  you  not  put  your 
father's  name  in  tbe  Hlmmelrelch  contract 
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Blmply  to  give  them  your  father  as  additional 
security  for  the  fulflllmeitt  of  the  contract? 
A.  Yes,  sir.  Q.  As  a  matter  of  fact,  tbere 
was  no  co-partnership  between  yotir  father 
and  yourself?  A.  No  more  than  his  name 
is  on  that  agreement.  There  was  no  partner- 
ship between  ourselves.  My  father's  name  is 
signed  to  the  agreement  with  Hlmmelrelch, 
and  I  signed  It,  but  he  put  nothing  In  and 
got  nothing  out."  As  has  been  already  said, 
there  Is  no  kind  of  doubt  that,  as  between 
Jacob  ShaETer  &  Son  and  Hlmmelrelch  & 
Co.,  there  was  a  partnership  which  could  not 
be  denied  by  Shaffer  &  Son.  But  the  Ueterml- 
natlon  of  that  question  does  not  settle  the  pres- 
ent contention.  Here  the  rights  of  the  In- 
dividual creditors  of  T.  J.  Shaffer  are  con- 
cerned. Their  executions  were  prior  in  date 
of  levy,  and,  if  they  can  lawfully  set  up  their 
individual  rights  as  against  the  partnership 
rights  of  the  appellants,  they  are  perfectly  at 
liberty  to  do  so,  and  under  the  thoroughly 
well-settled  law  of  the  commonwealth  they 
must  prevail.  Of  course,  they  are  not  subject 
to  any  disqualification  to  establish  by  proof 
the  actual  state  of  the  facts.  They  have  done 
so  in  this  case.  The  facts  are  found  in  thelt 
favor,  and,  no  matter  what  the  hardship  is 
to  the  appellants,  they  must  prevail,  if  the 
law  so  declares.  The  subject  has  beoi  be- 
fore this  court  in  a  number  of  well-consider- 
ed cases,  notably  Doner  v.  Stauffer,  1  Pen.  & 
W.  19S;  Baker's  Appeal,  21  Pa.  St.  76;  York 
Co.  Bank's  Appeal,  32  Pa.  St.  446;  and 
Scull's  Appeal,  115  Pa.  St.  141.  7  Atl.  588,  It 
is  not  necessary  to  review  them  in  detail. 
The  leading  principle  prevails  in  them  all. 
Perhaps  the  best  enunciation  of  the  doctrine, 
in  circumstances  most  apposite  to  those  of  the 
present  case,  was  made  in  York  Co.  Bank's 
Appeal.  There  an  actual  agreement  of  part- 
nership had  been  executed,  and  business  was 
carried  on  under  It  for  several  months;  but 
because  one  of  the  partners  had  not  complied 
with  his  agreement,  in  paying  into  the  firm 
the  moneys  he  had  agreed  to  pay,  the  agi-ee- 
ment  was  held  to  be  nugatory  as  to  the  in- 
dividual creditors  of  the  other  partners,  who 
bad  a  prior  levy,  and  the  fund  was  awarded 
to  the  individual  creditor  to  the  exclusion  of 
the  partnership  creditora  The  entire  stock 
of  alleged  partnership  effects  was  sold,  and 
the  proceeds  brought  into  court  for  distribu- 
tion. Said  Thompson,  J.,  delivering  the  opin- 
ion: "The  appellant  claims  to  have  his  exe- 
cution, although  subsequent  in  time,  first  satis- 
fled  out  of  the  proceeds  of  sale,  on  the  ground 
that  his  was  a  partnership  debt,  and  the  prop- 
erty sold  was  partnership  property.  The  ap- 
pellee claims  priority  of  satisfaction  on  the 
ground  that  as  between  the  partners  there  was 
no  joint  property,  that  It  all  belonged  to  Keys, 
and  that,  as  his  separate  creditor,  he  Is  entitled 
to  be  paid  out  of  It  his  Individual  debt,  in  Its 
.order  of  priority.  •  •  •  When  a  creditor 
leviek  on  the  property  of  a  flrm,  his  execution 
flxea  and  attaches  to  this  right  to  the  same 
"xtent  that  It  existed  in  the  partners,  and 


hence  the  preference  over  a  separate  execu- 
tion creditor  hi  the  distributloo.  AH  this 
Is  predicable  of  a  case  d  joint  prop^ly  only. 
But  where  there  was  no  joint  property  tlie 
rule  has  nothing  to  operate  on.  The  mere 
name  is  not  enough  in  such  case.  There  mnst 
be  an  equity.  If  tJiat  equity  never  existed, 
a  creditor's  execution  could  not  attach  to  any 
right  amounting  to  a  lien  to  hare  the  aaaets 
appropriated  to  a  partnership  debt.  That 
Moore  has  no  interest  in  the  firm  property  is 
found  by  the  auditor.  •  •  •  Tliis  being  so. 
the  property  levied  on  was  individual  prop- 
erty in  fact,  although  seized  in  the  firm's 
name.  The  appellant  caimot  work  ont  his 
equity  through  the  partners,  for  tiiey,  as  sach. 
did  not  exist,  inter  se;  and  the  individual 
owner  could  not  give  him  this  right  over  a 
prior  execution  against  him  indiyldually.  TIk 
{n-operty  was  all  Indivldoal  property,  and 
priority  of  seiziue  gave  priority  of  rig^tat  in 
the  distribution."  It  is  true,  as  contended  for 
the  appellants,  that  in  their  contract  for  the 
timber  the  name  of  Jacob  Shatter  &  Son  ap- 
pears as  the  other  contracting  i>arty,  and  it 
was  testified  for  the  appellants  that  checks 
were  given  by  the  appellants  on  account  for 
the  timber  sold,  in  the  name  of  Jacob  ShafTs 
&  Sou;  but  it  is  also  true,  under  the  testi- 
mony, that  Jacob  Shaffer  had  put  no  money 
or  other  property  in  the  firm,  and  was  en- 
titled to  nothing  out  of  it,  and  it  waa  testified 
also,  and  the  auditor  has  so  found,  that  there 
never  was  a  partnership,  nor  an  agreement  for 
a  partnership,  between  the  father  and  eon. 
Between  the  appellants  and  the  Shaffers  therp 
was  undoubtedly  a  partnership,  but  not  as 
between  the  appellants  and  the  appellees  who 
are  Individual  creditors  of  T.  J.  Shaffer,  and 
have  their  own  rigtits,  of  which  they  cannot 
be  deprived  by  the  mere  circumstance  that 
others  have  rightu  as  between  themselves  and 
the  alleged  partners,  but  which  cannot  he 
set  up  against  the  appellees.  In  Scull's  Ap- 
peal, also,  there  was  a  nominal  partnership, 
and  it  was  general  in  all  the  business  in  qn»- 
tlon.  There  was  a  public  notice  of  the  part- 
nership, by  advertisement  in  the  papers,  and 
the  alleged  partners  were  to  iiare  an  interest 
in  the  profits,  and  they  participated  in  the 
business,  giving  checln  and  signing  recelpti? 
in  the  firm  name.  But  the  auditor  found  that 
there  was  no  actual  partnership,  and  there- 
fore gave  preference  to  the  individual  over  the 
oartnershtp  creditors.  The  present  chief  Jus- 
tice in  delivering  the  opinion  referred  the  case 
to  the  ruling  in  York  Go.  Bank's  Appeal,  and 
based  the  decision  upon  the  same  principle, 
to  wit,  that  the  partnership  creditor  codM  only 
work  ont  his  equity  through  the  equity  of  the 
partners,  and.  If  there  was  no  partserahip  as  a 
matter  of  fact,  there  was  nothing  iq>on  which 
the  partnership  creditor  could  found  a  clahn  for 
preference.  We  also  api^ed  the  same  doctrine 
In  Blxler  v.  Kresge,  169  Pa.  St.  405.  32  Atl. 
414.  In  that  case,  also,  the  contest  was  be- 
tween partnership  and  ladlvldtial  creditors  of 
an  alleged  firm.     The  business  of  the  firm  was 
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carried  on  In  the  name  of  tibe  finn,  notice  to 
that  effect  was  publicly  given  out.  their  goods 
were  bought  In  the  name  of  the  firm,  the  atoie 
books  were  kept  in  the  same  name,  as  was 
also  the  bank  account,  and  checks  were  drawn 
in  the  firm  name.  But  the  auditor  held,  for 
sufficient  reasons,  that  in  point  of  fact  there 
was  no  actual  partnership,  and  on  that  ground 
held  that  the  partnership  creditors  could  not 
succeed  with  their  claims.  The  court  below 
affirmed  the  auditor's  report,  and  we  sustain- 
ed the  decree.  It  would  be  a  work  of 
Bupererogation  to  discuss  the  subject  at  length. 
It  is  only  necessary  to  know  whether  the 
facts  of  a  given  case  are  brought  within  the 
controlling  principle.  They  are  so  found  in 
this  case  upon  sufficient  testimony.  That 
finding  is  sustained  by  ttte  learned  court  be- 
low, and  we  see  no  reason  for  reversing  that 
action.  The  assignments  of  error  are  not  sus- 
tained. Decree  affirmed,  and  appeal  dismissed, 
at  the  cost  of  the  appellants. 


NATIONAL  BLDG.  &  SAV.  ASS'N  t.  FINK 
et  al. 
(Supreme  C3osrt  of  PennsylTania.    June  16, 
1897.) 
SuRtTiES— Waivbk  or  DerENBa. 
Where  a  buiiding  contract  was  settled  with 
the  knowledge  and  active  co-operation  of  the  sure- 
ties on  the  contractor's  bond,  and  a  loan  obtained 
from  tlie  owner  with  which  to  settle  tiie  liabili- 
ties of  the  builder,  the  sureties  on  the  Iiond  given 
to  secure  the  loan,  who  were  the  same  persons 
as  the  sureties  on  the  contractor's  bond,  cannot, 
as  defense  to  action  on  the  bond  to  secure  the 
loan,  assert  failure  of  the  owner  to  retain  from 
the    contractor,    pending    the   building    contract, 
lO  per  cent,  of  the  simia  due  him  as  the  worlc 
progressed  in  accordance  with  tlie  terms  of  the 
contract;    the  tinie  to  have  raised  tliis  question 
lieing  at  the  settlement  of  the  building  contract. 

Appeal  from  court  of  common  pleas,  Berks 
cotmty. 

Judgment  was  entered  by  the  National 
Balldlng  &  ^vlngs  Association  against  Corne- 
lius Fink  and  others  on  warrant  of  attorney 
accompanying  a  bond.  From  order  opening 
the  Judgment,  plaintiff  appeals.     Reversed. 

Felix  P.  Kremp,  Edward  S.  Kremp,  and  Er- 
mentrout  &  Ruiil,  for  appellant.  William  J. 
Rourke,  Philip  S.  Zieber,  and  Baer  &  Snyder, 
for  appellees. 

WILLLVMS,  J.  This  appeal  Is  from  an  or- 
der of  the  cotu-t  below  oi)ening  a  judgment 
••iilered  upon  a  warrant  of  attorney  accom- 
panying a  bond.  Fink,  one  of  the  defendants, 
was  a  builder,  who  had  entered  into  a  con- 
tract with  the  plaintiff  for  the  erection  of  sev- 
eral dwelling  Iiouses  in  the  city  of  Reading. 
Bom  and  Yetzer,  the  other  defendants,  had 
been  his  sureties  for  the  performance  of  the 
building  contract.  Wlieu  the  houses  were 
completed.  It  was  foimd  that  Fink  had  not  ap- 
plied all  the  money  be  had  received  upon  the 
ooulract  to  the  cost  of  building,  and  that  he 
was  Indebted  to  workmen  and  material  men 
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in  sums  amounting  together  to  about  $5,000. 
His  sureties,  as  the  evidence  shows,  were  dis- 
turl>ed  about  the  sltuatton.  They  found  that 
mechanics'  liens  were  about  to  be  entered 
against  the  houses  for  the  sums  due  from 
Fink,  and  they  knew  that  they  would  there- 
upon Iiecome  liable  upon  theh:  undertaking  as 
sureties  for  the  default  of  thdr  principal. 
The  obvious  way  to  relief  was  to  secure  a 
loan  for  Fink  that  would  enable  him  to  com- 
ply with  his  building  contract,  and  that  would 
give  time  in  which  to  recover  his  losses,  ami 
repay  the  loan.  Negotiations  were  therefore 
entered  upon  with  the  plaintiff,  and  an  ar- 
rangement made  by  the  terms  of  which  the 
association  agreed  to  loan  Fink  $5,000  with 
which  to  free  the  building  from  lien  or  lia- 
bility, upon  bis  giving  security  for  its  repay- 
ment at  the  end  of  two  years,  and  to  provide 
him  with  further  employment  meantime. 
Bom  and  Yetzer  became  bis  sureties  upon  the 
lx>nd  given  for  this  money,  and  his  building 
contract,  upon  which  they  had  also  been  sure- 
ties, was  complied  with  by  the  payment  of  the 
money  upon  the  claims  outstanding  against 
the  houses.  This  was,  in  a  certain  sense,  an 
extension  of  their  original  suretyship,  but  It 
was  not  literally  such.  The  original  contract 
having  been  fully  compiled  with  by  means  of 
the  money  borrowed,  the  I>ond  given  for  the 
money  was  a  novation.  Tills  judgment  was 
entered  upon  the  bond.  When  it  fell  due  ac- 
cording to  its  terms.  Fink  had  paid  nothing 
upon  it,  and  proceedings  were  instituted  for 
its  collection.  The  application  to  open  judg- 
ment, now  before  us,  was  then  made  by  the 
sureties  in  July,  1895.  It  was  based  upon 
three  several  allegations  of  fact:  First,  fraud- 
ulent representations  made  by  Fink  and  plain- 
tiff's officers  to  Induce  the  execution  of  the 
honA;  second,  the  failure  of  the  plaintiff'  to 
retain  from  Fink,  pending  the  building  con- 
tract, 10  per  cent,  of  the  sums  due  to  him 
as  the  work  progressed  in  accordance  with  the 
terms  of  the  contract;  third,  the  allegation  by 
Bom  that  the  plaintiff  had  released  the  real 
estate  of  Yetzer  from  the  lien  of  the  judg- 
ment, whereby  his  right  to  contribution  from 
Yetzer  was  defeated.  After  a  full  hearing 
upon  the  rule  to  show  cause,  the  learned  judge 
of  the  court  t>elow  decided  against  the  sureties 
upon  the  flrst  of  these  questions,  holding  that 
neither  by  Fink  nor  by  the  plaintiff  had  they 
been  misled  in  any  particular.  The  second 
point  turned  owt  to  be  equally  unfounded.  The 
building  contract  had  been  finally  settled  with 
the  knowled^fe  and  active  co-operation  of  the 
sureties,  and  the  new  lx>nd  given  without  ob- 
jection on  their  part  as  to  its  amount,  or  the 
application  of  the  money  obtained  upon  it.  The 
time  to  have  raised  this  question  was  at  the 
settlement  of  the  building  contract.  It  could 
not  be  properly  raised  when  the  bond  given  to 
secure  the  borrowed  money  was  payable.  The 
relation  of  owner  and  contractor  closed  when 
the  building  contract  was  finally  settled.  The 
relation  created  by  the  bond  was  that  of  lend- 
er and  borrower,  and  no  reason  is  disclosed 
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by  the  evidence  for  relieving  the  borrower 
from  the  payment  of  the  entire  sum  bor- 
rowed. The  third  reason  Is  stated  in  an  indefi- 
nite manner.  The  facts  upon  which  Injury  to 
Bom  Is  alleged  are  not  given.  What  real  es- 
tate was  released,  and  when,  how  such  re- 
lease affected  the  right  of  contribution  of  the 
other  surety,  or  the  ability  of  Yetzer  to  respond 
to  the  plaintiff's  judgment,  does  not  appear. 
The  order  of  the  court  below  seems  to  us, 
therefore,  to  have  been  wisely  made  upon  the 
showing  then  before  it;  but  because  of  the 
uncertainty  relating  to  the  alleged  releases  we 
are  of  the  opinion  that  further  opportimlty 
might  well  be  given  to  Bom  to  show  the  ex- 
act facts  in  regard  to  the  releases  alleged  to 
have  been  given  to  Yetzer.  The  order  of  the 
court  below  is  reversed  except  as  to  the  com- 
plaint made  by  Bom  about  the  release  of  Yet- 
zer from  the  lien  of  this  judgment.  The  rec- 
ord will  be  remitted,  to  afford  opportunity  to 
Investigate  this  single  question,  and  ascertain 
whether  the  value  of  the  right  of  contribution 
against  Yetzer  has  been  destroyed  or  seriously 
impaired,  and,  if  so,  the  court  will  make  such 
order  for  the  relief  of  Bom  as  the  circum- 
stances may  require.  4 


STELLEH  et  ox.  ▼.  SELL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  16.  1897.) 

TkUST—VaLIDITT— C<)S8Il)EUATI0X— EjIPORCBMBST. 

An  agreement  made  between  a  creditor  and 
his  debtor  that  if  the  debtor  would  procure  his 
life  to  be  insured  in  order  to  secure  the  payment 
of  the  indebtedness,  in  an  insurance  association, 
naming  the  sister  of  the  debtor,  who  was  the 
wife  of  the  creditor,  and  who  had  knowledge  at 
the  time  of  the  purpose  of  the  insurance,  as 
beneficiary,  in  order  to  comply  with  the  laws  of 
the  insurance  association,  wtiich  required  that 
insurance  could  only  he  had  for  the  benefit  of  a 
blood  relntive  of  the  insured,  and  that  the  cred- 
itor would  pay  the  assessments  on  snch  insur- 
ance, and  that  after  the  death  of  the  debtor  the 
creditor,  upon  receiving  the  proceeds  of  insurance, 
would  pay  over  to  the  wife  of  the  debtor  what- 
ever balance  remained  after  deducting  the  indebt- 
edness and  interest,  and  the  assessments  paid 
and  interest  thereon,  is  an  agreement  founded 
upon  a  good  consideration,  and  created  a  trust 
in  favor  of  the  wife  of  the  debtor  enforceable  in 
equity  against  the  creditor,  and  the  beneficiary 
named  in  the  certificates  of  insurance,  who  re- 
ceived the  proceeds  of  such  insurance. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  S.  Elizabeth  Sell  against  John  Stel- 
ler,  Jr.,  and  Ida  Steller,  his  wife.  From  an 
order  overruling  a  demurrer  (32  Atl.  211), 
defendants  appsal.    Modified. 

Cortlandt  Parker  and  George  F.  Tuttle,  for 
appellants.  Thomas  Anderson  and  Amzi  D. 
Taylor,  for  respondent 

LIPPINCOTT,  J.  OriglnaUy  the  bin  of 
complaint  in  this  matter  was  filed  in  the  court 
of  chancery  by  the  respondent,  S.  Elizabeth 
Sell,  against  John  Steller,  Jr.,  who  is  one  of 
the  appellants.    To  this  bill  of  complaint  a  de- 


murrer was  filed  by  John  Steller,  Jr.,  which, 
upon  hearing,  was  overruled  by  the  chancel- 
lor. His  opIni(Hi  is  reported  in  32  Atl.  211. 
After  the  demurrer  was  overruled,  an  answer 
by  John  Steller,  Jr.,  was  filed.  After  this 
answer  an  amended  bill  was  filed,  in  which 
Ida  Steller,  the  wife  of  John  Steller,  was  made 
a  party  defendant  to  the  bill  of  complaint.  To 
this  amended  bill  Ida  Steller  filed  a  separate 
answer.  Some  portion  of  tnis  answer  was 
expunged,  after  which  the  cause  came  to  final 
hearing  upon  the  bUl,  amended  blU,  answers. 
and  proofs,  and  a  decree  advised  by  Vice 
Chancellor  Reed  in  favor  of  the  respondent 
against  the  appellants,  from  which  decree  this 
appeal  was  taken,  i 

The  contest  in  this  case  arises  over  the  ques- 
tion, who  is  entitled  to  certahi  excess  insur- 
ance, upon  three  policies  which  were  taken 
out  on  the  life  of  George  W.  Sell,  the  husband 
of  the  respondent?  The  facts,  briefly  stated, 
appear  to  be  that  In  March,  18S4,  (;eorge  W. 
Sell,  the  husband  of  the  respondent,  obtained 
on  his  life  three  certificates  of  insurance  In 
the  Northwestern  Masonic  Aid  Association. 
These  certificates  of  Insurance  were  for  $2,- 
600,  $5,000,  and  $1,000,  each  certificate  nam- 
ing Ida  Steller,  his  sister,  as  beneficiary. 
These  certificates  were  taken  out  under  the 
following  drcumstances:  Sell  became  hidebt- 
ed  to  John  Steller,  Jr.,  the  husband  of  Ida 
Steller,  and  she  is  the  beneficiary  named  in 
each  of  the  certificates  of  insurance.  Steller 
proposed  to  Sell  this  insurance  to  secure  his 
indebtedness.  Steller,  to  obtain  this  Insur- 
ance, proposed  to  keep  the  premiums  or  as- 
sessments thereon  paid.  After  some  negotia- 
tions between  Sell  and  Steller,  Sell  assented 
to  this  method  of  insurance,  and  the  certifi- 
cates were  taken  out  in  the  sums  named, 
which  aggregated  a  much  larger  stmi  than 
the  indebtedness.  It  further  appears  that  it 
was  agreed  between  Sell  and  Steller  that  on 
the  death  of  Sell,  and  upon  the  payment  of  the 
insurance  money  to  Ida  Steller,  his  sister,  slie 
should  pay  the  money  to  Steller,  and  Steller 
then  should  retain  the  indebtedness  and  inter- 
est thereon,  and  ail  assessments  and  pre- 
miums paid  on  the  insurance  and  interest 
thereon,  and  then  pay  the  balance  to  the  re- 
spondent, the  widow  of  Sell.  It  also  furtho' 
appears  that  Sell  promised  that  within  the 
space  of  two  years  he  would  pay  the  indebted- 
ness to  Steller,  and  also  such  assessments  as 
had  been  advanced  by  Steller  on  the  insurance, 
andlnterest  thereon,  and  take  the  life  Insurance 
to  himself.  Under  the  articles  of  incorpora- 
tion of  the  aid  society  only  a  blood  relative  of 
the  insured  could  be  made  a  beneficiary.  The 
insurance  was  received  by  Ida  Steller.  paid 
over  to  John  Steller,  Jr.,  and  now  Mrs.  Sell 
seeks  to  have  a  trust  declared  in  her  favor 
for  the  excess  of  insurance  after  the  paymeni 
of  the  indebtedness  and  the  assessments  and 
Interest,  and  asks  for  an  accounting  and  pay- 
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meiit  over  to  her.  Steller  paid  the  assess- 
menta  on  the  insurance  for  10  years,  when 
i>ell,  lu  1894,  died,  and  the  amotint  of  the  cer- 
tificates were  paid  by  check  of  the  aid  so- 
ciety to  the  order  of  Mrs.  Steller,  which  check 
was  by  her  indorsed,  and  delivered  to  her 
husband  on  June  21,  18d4,  who  coUected  the 
money  thereon,  and  has  since  controlled  the 
proceeds  of  the  certificates  of  insurance.'  The 
indebtedness  of  Sell  at  the  time  the  Insur- 
ances were  taken  out,  according  to  the  atate- 
iiient  of  Steller,  was  $1,300.  The  respondent 
understood  that  it  was  only  $800.  The  facts 
are  very  fully  stated  In  the  opinion  of  the 
learned  vice  chancellor,  and  need  not  be  re- 
peated. Only  such  facts  are  here  stated  as  re- 
veal the  questions  raised  and  argued  in  this 
court.  The  respondent  insisted  in  the  court 
of  chancery  that  after  the  payment  of  the 
debt  due  Steller  by  her  husband,  and  the 
amount  of  the  premiums  or  assessments,  and 
nil  interest  thereon,  she  was  entitled  to  the 
lialauce  of  the  policies.  The  api>ellants  claim- 
ed that  the  balance  belonged  to  Mrs.  Steller. 
The  decree  in  the  court  of  chancery  as  ad- 
vised by  the  vice  chancellor  was  that  the  ap- 
pellant Ida  Steller  had  no  equitable  interest 
In  the  proceeds  of  the  Insurance,  and  that  a 
trust  was  imprei^aed  upon  the  certificates  in 
f.avor  of  the  respondent,  and  that  after  the  re- 
ceipt by  John  Steller,  Jr.,  of  the  proceeds  of 
the  insurance  on  June  21,  1894,  he  was  bound 
to  pay  the  same  less  the  assessments  paid  by 
liim,  and  Interest,  and  lees  also  the  indebted- 
ness of  Sell  to  Steller  and  Interest,  to  the  re- 
spondent. The  conclusion  reached  by  the 
court  is  that  so  far  this  decree  of  the  court 
of  chancery  should  be  affirmed  for  the  reasons 
iriven  by  the  vice  chancellor  In  his  opinion  in 
that  court.  By  the  decree,  upon  the  account- 
ing;, as  stated  by  the  learned  vice  chancellor, 
between  the  respondent  and  Steller,  he  was 
allowed  the  amonnt  of  the  assessments  paid 
by  him,  with  an  avwage  interest  thereon  to 
the  21gt  day  of  June,  1894,  and  so  far  again 
the  decree  is  affirmed  for  the  reasons  given 
in  the  opinion  below.  By  the  decree  there 
was  also  allowed  to  Steller  an  indebtedness  of 
$800,  loaned  to  Seb  prior  to  September  1,  ISS'l, 
and  interest  thereon  from  the  latter  date  to 
June  21,  1894,  and  that  there  was  due  from 
Steller  to  the  respondent  as  the  excess  pro- 
ceeds of  the  certitlcates  the  sum  of  $5,916.66. 
Upon  a  consideration  of  the  facts  ot  the  case,  I 
have  reached  the  conclusion  that  the  part  of 
tbe  decree  allowing  to  Steller  only  an  indebt- 
edness of  $800  and  interest  thereon,  and  fix- 
ing the  amount  as  due  from  Steller  to  the  re- 
spondent at  the  sum  of  $5,916.U6,  is  erroneous. 
Steller  swears  distinctly  and  emphatically  that 
at  tbe  time  the  policies  were  taken  out  Sell 
fvas  indebted  to  him  in  the  sum  of  $1,300. 
Tbe  indebtedness  of  $800  was  admitted  by  the 
respondent.  Steller  declares,  circumstantially, 
that  in  November,  18S3,— he  thhiks  it  was  the 
20tb  or  30th  of  the  month,  the  day  after 
Thanksgiving,— a  further  lonn  of  $500  was 
made  by  him  to  SeU. 


It  was  to  be  but  a  temporary  loan,  for  a 
week  or  two,  but.  Sell  l>eing  unable  to  reimy 
it,  the  indebtedness  continued  and  existed  at 
the  time  of  the  issuance  of  the  certificates  of 
insurances,  and  has  never  l>een  repaid.  It  Is 
true  that  Steller  admitted  in  his  evidence  that 
he  had  told  others  of  the  loan  of  $800,  but 
had  omitted  to  mention  the  fact  of  the  loan  of 
$500.  His  explanation  of  this  admission  is 
that  he  did  not  wish  his  wife  to  know  of  It  at 
the  time.  It  is  true  that  he  at  other  times 
stated  that  the  indebtedness  of  SeU  to  him 
amoimted  to  about  $2,500,  which  would  be 
about  the  amount  of  the  assessments  and  In- 
terests and  $800  and  interest  While  these  are 
circumstances  of  suspicion  as  to  the  correct- 
ness of  his  claim  for  the  additional  sum  of 
$500,  yet  it  is  not  sufficient  to  overcome  his 
positive  evidence  as  to  the  loan  of  this 
amonnt,  and  the  detail  of  facts  and  circum- 
stances under  which  it  was  made.  The  con- 
clusion reached  upon  the  proof  Is  that  this 
additional  loan  of  $500  was  made,  and  that  in 
the  accounting  Steller  should  have  been  allow- 
ed that  additional  sum  and  interest  thereon 
from  November  30,  1893.  the  date  of  its  ad- 
vancement to  Sell,  to  June  21,  1894,  and  that 
the  decree,  in  so  far  as  it  omitted  this  allow- 
ance, should  be  reversed,  and  the  cause  re- 
manded to  the  court  below,  to  the  end  that 
such  additional  allowance  of  $500  and  Interest 
be  made,  and  the  decree  of  that  court,  so 
modified  and  corrected,  carried  into  execu- 
tion. I  shall  therefore  vote  for  such  modified 
reversal  of  this  decree. 


HEWITT  v.  HEWITT. 

(Court  of  Chancery  of  New  Jersey.    June  25, 

1897.) 

DivoRCK— Extreme  Choeltt. 

1.  The  use  of  profane  and  foul  language  does 
not  of  itnelf,  and  irrespective  of  its  effect  upon 
the  person  addressed,  constitute  extreme  cruelty. 

2.  Proof  of  three  or  four  seijarate  acts  of  vio- 
lence, occurring  at  different  times  diving  a  period 
of  20  months,  each  occasioned  by  a  new  incident, 
unnccompnnied  by  any  evidence  of  malice,  and 
which  did  not  cause  a  condition  of  terror  or 
apprehension  for  the  future,  and  did  not  prevent 
the  continuance  of  the  connubial  relation,  will 
not  sustain  a  decree  for  divorce  from  bed  and 
board,  on  the  ground  of  extreme  cruelty. 

(RyllabiM  by  the  Court.) 

Bill  by  Edward  S.  Hewitt  against  Annie 
Hewitt  for  divorce.     Decree  for  defendant. 

Samuel  W.  Beldou,  for  complainant.  Jonas 
S.  MiUer,  for  defendant. 

ORBY,  V.  0.  (orally).  I  will  pass  upon  this 
question  now.  The  bill  is  filed  by  the  hus- 
band seeking  limited  divorce  from  the  wife, 
under  the  statute,  upon  the  ground  of  extreme 
cruelty.  The  marriage  took  place  In  Decem- 
ber, 1893,  and  there  is  no  evidence  tm  either 
side  of  any  serious  dispute  between  the  par- 
ties for  a  period  of  six  or  seven  months  after 
the  marriage.    Indeed,  tbe  first  one  of  which 


Digitized  by  VjOOQIC 


L012 


87  ATLANTIC   REPORTER. 


IN.  J. 


evidence  ia  given  with  any  accuracy  of  date 
is  in  October,  1894.  On  that  occaalon  the  diffi- 
culty came,  not  because  of  any  difference  be- 
tween the  husband  and  the  wife  arising  from 
anything  in  their  own  relations,  but  because 
of  the  differences  caused  by  the  story  related 
by  the  stepdaughter  to  the  husband,  of  a  quar- 
rel which  had  resulted  in  the  exchange  of 
blows  between  the  daughter  and  the  wife, 
which  came  about  because  of  some  rude  play 
with  a  eiplce  bag.  The  next  difference  be- 
tn-een  the  parties  was  occasioned  by  an  at- 
tempt on  the  part  of  the  wife  to  assert  her 
authority  over  the  son,  because  he  had  taken 
some  sausages.  Another  was  occasioned  by 
whispering,  or  a  charge  of  whispering,  be- 
tm-een  the  husband  and  the  daughter,  about 
the  wife.  So,  without  going  into  a  detailed 
examination  of  each  of  these  causes  of  differ- 
ence, it  is  to  be  observed  that  they  each  arose 
because  of  some  extraneous  or  foreign  influ- 
ence, which  brought  about  a  difference  be- 
tween the  husband  and  the  wife.  It  is  per- 
fectly apparent  that  this  woman  Is  a  woman 
of  violent  temper,  and  that  she  does  not  at- 
tempt to  restrain  herself  to  the  language  of 
modesty  and  good  taste  in  times  of  excite- 
ment; and  I  think  there  were  also  occasions 
when  she  freely  permitted  her  tongue  to  use 
foul  language.  But  this  alone  does  not  estab- 
lish extreme  cruelty.  It  may  show  that  It 
was  bad  taste  in  the  husband  in  selecting  such 
a  woman  as  a  wife.  Violent  language,  when 
Uttered  by  a  person  of  that  character,  is  of 
the  least  possible  weight,  because  one  who 
habitually  accustoms  herself  to  the  utterance 
of  violent  or  foul  words  when  not  actuated  by 
violent  feeling.s  is  simply  a  pitiable  object,  and 
such  expressions  are  looked  upon  by  sensible 
people  as  the  howUngs  of  a  spoiled  child.  1 
think  this  woman  has  some  of  these  character- 
istics, and  that  violence  is  used  by  her  in  lan- 
guage when  It  does  not  truly  represent  any 
real  violence  of  feeling.  At  the  same  time, 
she  has  not  always  restrained  herself  from 
violent  action,  but,  on  each  of  the  occasions 
shown,  the  dispute  was  brought  alwut  by  the 
Intrusion  of  some  foreign  element.  When  a 
woman  marries  a  man,  she  does  not  marry  his 
children.  That  Is  a  thing  he  must  look  out 
for.  When  he  marries,  he  agrees  that  he  will 
prefer  her  before  he  will  consider  them.  This 
he  undertakes  by  the  mere  act  of  his  mar- 
riage, and  even  if  they  may  be  right,  and  the 
wife  wrong,  the  husband  undertakes  that  he 
win  stand  by  the  wife,  to  be  her  helpmeet  and 
adviser,  to  maintain  her  in  her  position.  As 
her  husband,  he  should  not  take  sides  with 
his  children,  and  condemn  her  for  hasty  or  111- 
advisod  speech  or  action.  He  should  support 
her  against  the  children,  as  the  mistress  of  his 
bousehold,  even  if  she  may  err,  and  be  undtily 
energetic  or  even  violent  at  times. 

This  husband  seemed  to  feel  that  he  was 
called  upon  to  Justify  and  Bupi)ort  the  side  of 
his  children.  I  do  not  say  the  children  were 
wrong.  It  Is  not  necessary  to  be  passed  upon, 
but  be  did,  on  the  occasions  named,  I  think, 


give  the  wife  the  sense  that  be  was  takli^ 
the  side  of  the  children,  and  was  disapproving 
of  her  assumption  to  be  mistress  of  the  buLiite- 
hold.    That,  not  extraordinarily,  provoked  her. 
Her  ebulUtions  of  feelings  were  each  of  them, 
as  stated  in  the  evidence.  Individual  Instauct'S. 
They  have  no  relation  to  each  other.    There 
is  no  evidence  here  of  any  malice  or  111  feeling 
existing  on  the  part  of  the  wife.    Bach  of  the 
Incidents  of  violent  conduct  arose  separately. 
No  one  brought  on  the  other.     There  is  no 
l«oof  of  coutluuouB  purpose  to  treat  this  man 
with  cruelty.    The  evidence  is  that,  after  each 
of  these  quarrels,  the  husband  resumed  his  re- 
lations with  his  wife.    After  one  of  the  most 
violent,  after  they  had  come  to  a  iiersonal 
struggle,  w^hlch  I  believe  from  the  testimony 
resulted  In  an  exchange  of  blows,  they  came 
together,  and  there  is  no  denial  of  the  fact 
They  said  they  were  soiTy,  and  they  resumed 
their  connubial  relations  hi  a  sensible  way. 
and  sought  to  forget  all  about  their  differ- 
ences.     This   was   a    charact^lstlc   of   each 
quarrel.  Showing  that  the  husband  at  tbe  time 
had  no  feeling  that  the  wife  was  actuated  by 
any  malicious  purpose  towards  him.     Indeed. 
there  Is  no  evidence  of  malice,  except  casual 
statements,  which  were  made  one  or  twice, 
that  she   wished   he  was  dead,  or  that  she 
would  kill  him.    These  statements  she  deni«^. 
but,  if  I  accept  them  as  true,  they  are  too 
disconnected  and  infrequent  to  give  sutlicieni 
evidence  of  a  serious  purpose.    The  manners 
and  personal  appearance  of  the  defendant,  and 
her  statements  while  under  oath,  and  all  the 
Indications  of  the  whole  case,  relieve  me  from 
considering  the  case  as  Imputing  to  her  a  ma- 
liciousness of  purpose  which  is  continuous  or 
serious  in  character.    I  think  all  these  ebulli- 
tions of  feeling  are  traceable  to  a  violoit  and 
untrained  tamper,  exhibited  on  occasions  which 
she  felt  Justified  her,  and  which  were  each  in- 
dividual, arising  from  the  immediate  provo<-a- 
tlon  of  the  moment,  and  ceasing  vhea.  the  oc- 
casion had  gone  by.    I  think  the  husband  wa; 
of  that  mind.     He  undoubtedly  was  of  that 
mind  as  to  all  of  these  events  until  tbe  Inci- 
dent of  the  23d  of  August,  1S95.    Wliat  hai> 
pened  after  that  Is  In  dispute;    I  mean  im- 
mediately after  that  event;   that  Is  In  disiiute. 
I  am  not  going  into  the  details  of  these  quar- 
rels.   They  are  a  sort  or  kind  that  a  court  may 
Iiossibly  have  to  take  cognizance  of.    I  do  not 
think  tbey  are  of  a  kind  that  requires  can.«i<I 
eratlon  Just  now.     I  think  they  are  wholly 
unjustifiable,  and  largely  due  to  the  vloli?a<"f 
of  the  wife.    After  this  occasion,  August  23. 
180.5.   there  seems  to  be  some  doubt  as   to 
whether  their  Intercourse  was  resumed,    .'•"ht- 
says  it  was,  and  he  denies  It.    She  now  say- 
that  It  was  continued  for  a  year  or  more,  uiit:! 
the  filing  of  this  bill.     He  says  It  was  no: 
But  there  is  no  denial  that  on  the  panicuhir 
occaslon  Itself,  when  this  difficulty  arigin-itcd 
the  husband  came  to  his  own  room,  in    re- 
sponse to  her  demands,  and  spent  the  nich: 
there,  witli  her;  and  I  cannot  believe  that  tin- 
circumstances  were  such  that  the  man  wa.^ 
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made  to  come  out  of  hie  room  because  he  was 
afraid  of  the  use  of  a  cleaver,  as  was  Intimat- 
ed in  the  evideDce.    The  cleaver,  as  I  recall 
ttie  testimony,  was  certainly  not  exhibited  or 
usied  as  a  means  of  compulsion.    If  it  be  ti-ue 
that  the  husband  knew  when  he  was  In  the 
other  room,  and  bad  the  door  locked,  that  she 
bad  the  cleaver  in  the  entry,  and  was  afraid, 
it  Is  very  much  more  likely  that  he  would 
bare  stayed  in  that  room  than  that  he  would 
have  come  out.     The  sense  of  the  evidence 
which  I  received  as  to  the  cleaver  was  that  it 
was  discovered  in  the  entry  the  next  morning, 
and  that  it  was  not  effectual  in  any  way  in  in- 
ducing the  exit  of  Mr.  Hewitt  from  this  room 
to  which  he  had  retired.     In  response  to  her 
demand,  which  she  had  a  right  to  make  (not 
by  threats.  Indeed,  but  by  ever  so  vigorous  a 
demand), 'that  be  come,  after  their  quarrel, 
and  occupy  his  own  room,  and  that  he  should 
not  put  upon  her  the  shame  of  separating  him- 
self from  her  In  the  presence  of  his  family,  he 
did  that  like  a  sensible  man,  when  he  was 
invited  to  come  out  of  the  room,  not  induced 
by  the  threats,  but  because  he  felt  that  he 
ought  to  do  what  he  could  to  make  up  the  dif- 
ficulty in  his  family;   and  he  admits  that  he 
came  and  occupied  the  same  room  with  his 
wife.    This  Is  the  only  quarrel  proven  which 
endured  over  the  going  down  of  the  sun.    The 
next  nioi-niug   the   remains   of   it  broke  out 
again  at  bre.akfast,  and  Mrs.  Hewitt  threw  a 
cup  of  coBfi-c  at  Mr.  Hewitt.    There  Is  some 
doubt  as  to  where  It  landed,  but  there  seems  to 
be  no  doubt  as  to  the  spirit  which  actuated 
the  attack.    She  was  sore  because  of  the  feel- 
ing that  her  husband  was  whispering  about 
lier  with  hia  daughter,  and  on  this  occasion 
threw   the  cup  in  response  to  his  challenge. 
She  says  in  her  testimony  that,  up  to  the  fil- 
ing of  this  bill,  he  continued  to  occupy  the 
same  room  with  her,  and  also  continued  the 
connubial  relations.    He  denies  it.     It  is  not 
ni>ce.ssary  to  consider  the  testimony  on  this 
question,  because,  where  it  is  asserted  on  one 
side  by  the  wife,  and  denied  on  the  other  side 
by  the  husband,  it  is  almost  impossible  to  say 
whether  the  connubial  relations  were  contin- 
ued;   but  there  Is  no  denial  that  during  the 
whole  of  the  period,  not  only  up  to  the  filing 
of  the  bill,  but  to  the  present  time,  Mr.  Hew- 
itt has  continued  to  live  in  the  same  house 
with  bis  wife,  and  to  accept  from  her  all  her 
duties,  excepting  only  the  occupation  of  the 
same  room.     The  services  of  a  wife  in  the 
management  of  his  household,  and  waiting  up- 
on him,  she  even  yet  performs;   and  there  is 
nothing  in  the  case  anywhere  to  indicate  any 
apprehension  or  terror  on  his  part  arising  from 
any  threats  which  she  has  made;  nor  is  there 
shown  any  sense  or  feeling  that  he  is  in  the 
slightest  danger;   nor  was  there  any  evidence 
given  in  terms  or  words  of  any  suffering  on 
the  part  of  the  husband,  existing  or  appre- 
hended, because  of  the  wife's  conduct.     On 
tlie  other  hand,  one  witness  testifies  that  she 
was  there  two  weeks  last  summer  before  she 
got  any  idea  of  any  famUy  differences  what- 


ever. The  wife  testifies  that  she  has  no  HI 
feeling  towards  her  husband.  A  permanent 
boarder  swears  there  Is  less  disturbance  dur- 
ing the  past  year. 

The  events  which  last  preceded  the  filing  of 
the  bill  were  the  quarrel  near  the  refrigerator 
and  the  coffee-throwing  incident.  These  hap- 
pened August  23,  1895.  The  bill  was  not  filed 
until  September  23,  1896.  Counsel  ha»  made 
a  statement  here,  which  I  am  willing  to  ac- 
cept so  far  as  it  is  necessary,  of  the  fact  that 
the  engagements  of  counsel  prevented  for 
some  time  the  filing  of  this  bill;  but.  if  the 
condition  of  that  family  was  as  wretched  and 
mlsei-able  as  counsel  so  eloquently  depicted. 
It  is  impossible  for  me  to  believe  that  the  hus- 
band would  have  endured  it  for  a  period  of  a 
year  and  month  next  succeeding  the  happen- 
ing of  the  provoking  cause,  which  was  charae- 
terized  as  Inflicting  such  a  terrible  sense  of 
deprivation  of  peace  and  quiet  upon  this  fam- 
ily. Since  that  time  there  has  been  no  colli- 
sion. Violent  language  has  been  used,  but  rk>- 
tent  or  profane  language  is  not  of  itself  suffi- 
cient to  Justify  the  holding  that  it  is  extreme 
cruelty.  It  It  were  accompanied  by  other  In- 
cidents which  would  go  to  show  that  it  had  an 
effect  upon  the  person  to  whom  it  was  used, 
and  bad  resulted  in  causing  a  condition  of  de- 
spair and  depression, ,  as  In  the  case  of  a  sick 
or  weak  woman,  who  Is  bedridden, .  and  not 
able  to  get  away,  it  would  be  forceful.  But 
there  Is  no  evidence  which  indicates  that  this 
gentleman  has  been  reduced  to  a  condition  of 
either  terror  or  fear.  On  the  contrary,  all  the- 
evidence  goes  to  show  that  the  exercise  of  that 
mutual  concession  which  each  undertook  t» 
extend  when  entering  into  the  marriage  state 
would  probably  result  in  the  whole  of  these 
quarrels  being  forgotten,  as  they  ought  to  be.. 
In  my  view,  nothing  has  been  shown  to  me 
which  will  Justify  a  divorce  on  the  ground  af 
extreme  cruelty,  and  I  think,  therefore,  the- 
bill  must  be  dismissed.  I  will  make  the  order 
that  the  dismissal  of  this  bill  shall  be  without 
prejudice.  I  cannot  but  feel  that  I  should 
give  something  in  the  nature  of  a  warning  that 
such  conduct  of  the  wife. as  has  been  shown 
here  is  of  the  kind  to  invite  this  sort  of  attack, 
and  I  will  leave  this  case  in  such  a  shape  tha^ 
if  circumstances  shall  Justify  it,  the  facts  here 
presented  may  be  part  of  the  basis  of  further 
proceedings,  although  I  cannot  retain  the  bill. 


YOUNG  V.  CAMDEN,  G.  &  W.  RY.  CO. 

(Court  of  Errors  and  Appeals  of  New  JeVsey. 

June  28,  1897.) 

PAasENOEK  OX  Stkebt  Cak— Caukyino  Past  Dbs- 

TISATtOS  —  ReTUKS  OS  RlOBT  Of 

Way — Negi.igbnce. 
The  conductor  of  a  trolley  oar,  who  had  un- 
dertaken to  let  off  at  a  given  destination  the 
plaintiff,  who  was  a  stranger,  carried  him  past 
It.  He  then  let  the  plaintiff  off  on  the  company's 
right  of  way,  and  directed  him  to  walk  back  on 
the  track.  While  obeying  this  instruction,  in  the 
nighttime,  the  plaintiff  followed  the  track  onto 
a  trestle,  where  be  was  struck  by  a  car  of  the 
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defendant  coming  from  the  opposite  direction. 
Belli:  (1)  That  in  giving  this  instruction  tlie 
conductor  was  acting  as  tiie  agent  of  the  com- 
pany; that  (2)  whether  lie  gave  it,  and  (3)  wheth- 
er it  was  an  act  of  negligence,  was  properly  sub- 
mitted to  the  jury,  as  also  (4)  was  the  question 
of  the  contributory  negligence  of  the  plaintiff  in 
going  on  the  trestle  if  so  directed.  HM,  also, 
ttiat  if  the  plaintiff  wag  warned  by  the  conductor 
not  to  go  on  the  trestle,  he  was  guilty  of  con- 
tributive  negligence;  also  that  the  motorman 
whose  car  struck  the  plaintiff  was  under  no  duty 
to  be  on  the  lookout  for  pedestrians  on  the  trestle. 
(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  Young  against  the  Camden, 
Gloucester  &  Woodbury  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.     Reversed. 

P.  J.  Pancoast,  for  plaintiff  in  error.  John 
J.  Crandall,  for  defendant  in  error. 

GARRISON,  J.  The  facts  not  disputed  at 
the  trial  were  that  the  plaintiff  was  a  pas- 
senger upon  a  trolley  car  of  the  defendant; 
that  be  desired  to  leave  the  ear  at  Newbold, 
a  small  village  between  Gloucester  City  and 
Woodbury;  that  the  car  passed  Newbold, 
and  had  gone  a  short  distance,  when  a  con- 
versation took  place  between  the  plaintiff 
and  the  conductor  of  the  car,  as  the  result 
of  which  the  former  left  the  car,  and  walked 
back  upon  the  defendant's  right  of  way, 
which  was  not  a  public  road;  that  he  came 
to  a  trestle  that  carried  the  rails  of  the  car 
tracks  over  a  place  of  low  land;  that  he  was 
walking  the  ties  laid  on  this  trestle,  when  a 
car  coming  from  the  direction  In  which  he 
was  walking  struck  him,  and  knocked  blm 
from  the  trestle  to  the  ground. 

The  gravamen  of  the  plaintiff's  action  was 
that  the  conductor  carried  him  past  New- 
bold,  although  notified  that  he  wished  to  be 
let  off  at  that  place,  and  then  directed  him 
to  walk  back  upon  the  track  to  Newbold,  and 
that  In  so  doing  he  was  caught  upon  the  tres- 
tle, and  Injured  in  the  manner  above  de- 
scribed. 

In  this  state  of  the  proofs  the  defendant, 
at  the  close  of  the  plaintiff's  case,  moved  for 
a  nonsuit  upon  the  ground  that  no  cause  of 
action  against  the  company  had  been  shown. 
The  contention  of  the  defendant  was  that  It 
had  been  guilty  of  no  negligence  at  the  time 
the  plaintiff  left  its  car,  and  voluntarily 
ceased  to  be  a  passenger,  and  that  the  con- 
ductor's direction  to  the  plaintiff  to  walk 
back  on  the  track  was  gratuitous  advice  giv- 
en to  a  pedestrian,  and  not  an  act  done  as  the 
representative  of  the  carrying  company. 

On  the  other  hand,  it  was  argued  by  the 
plaintiff  that  it  was  negligence  in  the  con- 
ductor to  caiTy  him  past  Newbold  after  tiie 
notification  that  be  wished  to  be  let  off  at 
that  point,  and  that  the  direction  given  to 
the  plaintiff  was  an  attempt  to  remedy  this 
default,  and  hence  part  of  the  original  act 
of  nigllgencc.  Having  thus  identified  tlie 
conductor  with  the  defendant's  business,  the 
further  contention  was  that  tlie  direction  it- 


self was  a  negligent  act,  the  probable  conse- 
quence of  which  was  to  endanger  the  plain- 
tiff. It  is  not  necessary  to  pass  np<Mi  the 
broad  proposition  that  the  failure  of  tbe  con- 
ductor to  let  the  plaintiff  off  at  the  desig- 
nated point  was  per  se  an  act  of  n«gllgeuc« 
that  rendered  the  company  liable  for  what- 
ever might  flow  from  It  There  is  little  or 
no  analogy  In  this  respect  between  the  op- 
eration of  street  railways  and  that  of  ordi- 
nary railroads.  Upon  the  one  the  passenger 
rides  by  virtue  of  the  cash  payment  of  a  fare, 
and  without  any  specific  contract  as  to  his 
place  of  destination;  upon  the  other  he  is 
carried  upon  a  written  contract  that  passes 
into  the  possession  of  the  conductor,  who  is 
thereby  apprised  of  the  terms  of  the  contract 
and  of  the  necessity  of  stopping  tlie  train  in 
fnlflUment  of  those  terms.  It  might  be  a 
grievous.  If  not  an  impracticable,  rule  to  re- 
quire a  street-car  conductor  to  bear  in  mind 
the  special  designation  of  each  passenger  up- 
on a  mere  notification.  The  passenger  ha-* 
some  duties  cast  upon  him,  and  the  reason- 
able doctrine  would  seem  to  require  that 
upon  the  announcement  by  the  conductor  of 
each  street  or  point  of  stoppage  the  passenger 
must  Indicate  his  purpose  to  alight.  There 
is,  however,  no  reason  why  a  conductor  may 
not  undertake  to  Inform  a  passenger  when 
his  destination  is  reached.  Indeed.  In  tbe 
case  of  the  very  young  or  of  the  very  old,  or 
of  passengers  who  are  infirm,  or  even  of 
strangers  to  the  locality,  such  an  undertak- 
ing would  be  in  the  line  of  the  company's  busi- 
ness, for  which  it  could  not  disavow  reason- 
able responsibility.  In  tbe  present  instance 
the  plaintiff  relied  upon  such  an  undertaking, 
and  thereby  raised  a  question  that  nect!«- 
sarlly  called  fbr  the  opinion  of  the  Jury. 
Whether  the  plaintiff  was,  upon  his  own 
showing,  guilty  of  contributory  negUgenc'*. 
was  likewise  a  Jury  question.  There  was. 
therefore,  no  error  in  the  refusal  of  the  trial 
comt  to  direct  a  nonsuit  The  appUcabillty 
to  the  plaintiff's  case  of  the  provisions  of  "An 
act  to  prevent  accidents  on  railroads"  (P.  L. 
1869,  p.  806;  2  Gen.  St.  p.  2680)  was  not  ratscti 
or  discussed  by  counsel,  and  hence  has  Di>: 
been  judicially  considered. 

The  testimony  for  the  defendant  raised  an 
Issue  of  fact  with  respect  to  the  Instruction 
given  by  the  conductor  to  the  plaintiff.  Th.- 
language  of  the  conductor  upon  the  wltn.  »> 
stand  was  as  follows: 

"Q.  Had  be  [the  plaintiff]  spoken  to  yoa  ot 
the  subject  before  that? 

"A.  Not  to  my  knowledge.  I  said  to  hlni 
'My  dear  friend,  we  are  by  Newbold,  !'<■•: 
should  have  told  me  before.'  But  I  say~. 
'However,  as  we  have  carried  you  by.  jv . 
stay  on  the  car,  and  when  we  meet  the  u;- 
bound  car  I  will  put  you  on  It,  and  send  j-.i . 
back  to  Newbold,  which  won't  cost  you  »iit- 
thing.'  No;  he  insisted  upon  getting  ■iT 
the  car.  I  stopped  the  car,  and  he  stei>tv<l 
off.  'Now,'  I  said,  'there  Is  a  tn>stle  nK«J 
that  we  have  jtist  crossed,  and  there  is  a  noa  * 
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around  the  bank.  Now,  don't  dare  to  cross 
the  trestlework,  because  it  is  dangerous.  A 
car  going  in  either  direction  might  hit  you. 
There  Is  a  road  going  around  the  bank.  Be 
sure  and  take  that.'  " 

With  reference  to  this  version  of  the  affair 
the  Jury  was  Instructed  by  the  trial  court  in 
this  language: 

"If  you  believe  that,  notwithstanding  what 
the  conductor  told  him,  notwithstanding  the 
Instructions  he  had  from  the  conductor  to  go 
back  on  that  track,  if  you  believe  the  con- 
ductor said  so,  and  you  think,  as  a  prudent, 
sensible  man,  he  had  no  right  to  take  those 
Instructions,  and  go  on  that  track,  that  is  a 
question  for  you  to  say;  and  If  you  say  so, 
then  he  can't  recover.  It  Is  a  question  for 
you  to  decide,  notwithstanding  all  that  hap- 
pened, was  he  protected— clearly  protected— 
by  the  statement  or  direction  of  the  conduct- 
or to  go?  If  you  say  that  as  a  sensible  man. 
In  spite  of  everything,  instructions  or  not,  he 
-n-as  careless  to  go  there  at  all,  you  will  say 
it,  and  he  ought  not  to  recover." 

In  another  part  of  the  charge  this  langtiage 
is  used: 

"But  If  the  conductor  told  him,  as  the  con- 
ductor says  he  did,  not  to  go  on  or  cross  that 
trestle,  he  could  not  take  the  risks  of  being 
killed  or  injured,  and  treat  his  Instructions 
llglHly,  and  recover  for  injuries  resulting 
therefrom.  But  if,  notwithstanding  his  in- 
structions, he  went  there,  seeking  for  a  way 
out  of  his  then  serious  predicament,  and 
found,  after  going  some  distance,  that  it  was 
really  a  dangerous  place,  and,  as  he  saw  the 
light  of  an  approaching  car,  then  undertook 
to  return,  trying  to  save  himself  as  best  he 
could,  finding,  perhaps,  that  he  had  been 
misled  and  trapped  at  that  instant,  and, 
while  making  efforts  to  escape  and  save  him- 
self, was  overtaken  by  the  car  on  the  track, 
and  hit,  it  is  then  a  question  for  you  whether 
or  not  he  had  done  what  a  reasonably  pru- 
dent man  could  do,  situated  as  he  was,  and 
had  taken  the  precautions  that  a  reasonable 
and  prudent  man  could  be  expected  to  take 
in  his  predicament  That  is  a  question  for 
you." 

These  instructions  left  to  the  Jury  the  ques- 
tion whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  if  he  failed  to  take  the 
road  the  conductor  directed  him  to  travel, 
and  went  upon  the  trestle  in  the  face  of  a 
specific  warning  of  the  danger  of  so  doing. 

In  this  there  was  an  eiTor. 

If  the  direction  given  to  the  plaintiff  was 
that  testified  to  by  the  conductor,  he  dis- 
obeyed it  at  bis  peril,  and  there  was  neither 
liability  on  the  part  of  the  company  nor  right 
of  recovery  to  the  plaintiff. 

Upon  another  point,  also,  there  was  error. 
The  defendant  requested  the  court  to  charge: 

"That  it  was  not  carelessness  on  the  part 
of  the  motorman  not  to  anticipate  the  pres- 
ence of  the  plaintiff  on  the  trestle  where  he 
was  at  the  time  the  car  approached  him." 

In  response  to  this  request  the  court,  in 


effect,  left  it  to  the  Jury  to  say  whether  rea- 
sonable care  on  the  part  of  the  motorman 
would  not  have  enabled  him  to  avoid  strik- 
ing the  plaintiff  on  this  trestle,  and  that,  if  It 
would,  he  was  negligent  in  not  exercising 
such  a  degree  of  vigilance.  Inasmuch  as  the 
trestle  was  constructed  upon  private  prop- 
erty, and  was  in  no  respect  a  public  high- 
way, the  motorman,  in  crossing  it,  had  no 
other  duty  than  to  avoid  running  down  the 
plaintiff  if  he  became  aware  of  his  presence. 
He  was  not  required  to  exercise  a  vigilance 
predicated  upon  the  possibility— still- less  the 
probability— of  meeting  a  pedestrian  at  that 
time  of  the  nighi  In  so  unusual  and  perilous 
a  place.  The  defendant  was  entitled  to  have 
the  Jury  charged  in  substantial  comp'Jance 
with  his  request. 

The  Judgment  of  the  supreme  court  Is  re- 
versed, in  order  that  there  may  be  a  venire 
de  novo. 


POLHEMUS  V.  BATBMAN  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  28,  1897.) 

Fisheries  —  Grant  to  Riparian  Ownbe  —  Cok- 
BTHiCTiox— Trespass. 

1.  The  state  may  grant  the  exclusive  use  of  its 
lands  under  water,  but  until  such  grant  is  made 
the  right  to  enter  and  fish  upon  it  may  be  exer- 
cised by  all  the  citizens  of  the  state. 

2.  A  deed  by  the  riparian  commissioners  un- 
der the  act  of  March  21,  1871,  can  he  made  to 
the  owner  of  the  ripa  only;  and  where  the  deed 
expressly  declares  that  the  grantee  is  owner  of 
the  ripa,  and  that  it  shall  be  void  if  he  is  not 
such  owner,  a  citizen  who  is  exercising  the  right 
(rf  fishery  upon  the  land  granted  may,  in  a  suit 
for  trespass,  challenge  the  fact  that  the  grantee 
is  owner  of  the  ripa. 

3.  The  deed  in  this  case  gave  the  grantee  the 
right  to  fill  in  and  otherwise  improve  the  land 
under  water,  and  to  appropriate  it  to  his  own  ex- 
clusive uses.  HclJ^  that  until  the  grantee  re-* 
claimed  the  land  he  acquired  no  exclusive  right 
to  it,  except  so  far  as  miglit  be  necessary  to  en- 
able him  to  make  rclamation. 

(SyUabus  by  the  Court) 

Error  to  supreme  court. 

Suit  by  Rebecca  R.  Bateman,  executrix,  and 
Luther  Bateman,  Jr.,  against  Zebulon  Pol- 
hemus.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.     Rever.sed. 

C.  H.  Slnnickson,  for  plaintiff  in  error.  Wal- 
ter H.  Bacon  and  David  J.  Pancoast,  for  de- 
fendants in  error. 

VAN  SYCKEL,  J.  This  salt  was  brought 
against  Zebulon  Polhemus,  the  defendant  be- 
low, to  recover  damages  for  the  breaking  and 
entering  of  the  close  of  the  defendants  in  er- 
ror, covered  by  the  waters  of  Delaware  Bay, 
in  the  county  of  Cumberland.  The  defendants 
in  error  claim  title  to  the  close  under  a  deed 
made  by  the  riparian  commissioners  of  New 
Jersey  to  Luther  Bateman  on  the  2Sth  day  of 
Jane,  188U.  This  deed  recites  that  Luther 
Bateman  Is  the  owner  of  lands  fronting  on  the 
Delaware  Bay  where  the  tide  ebbs  and  flows, 
and  90  is  riparian  owner  on  tide  waters  in  this 
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state,  and  is  deslrons  of  obtaining,  pursiiiuit 
to  the  act  of  March  21,  1871,  entitled  "A  sup- 
plement to  the  riparian  act,"  a  grant  from  the 
state  of  the  lands  under  water  which  lie  in 
front  of  his  said  lands,  and  conveys  by  metes 
and  bounds  to  said  Luther  Bateman  about  sev- 
enty acres  of  land  flowed  by  tide  water,  "with 
the  right,  liberty,  privilege,  and  franchise  to 
exclude  the  tide  water  from  so  much  of  the 
lands  above  described  as  lies  under  tide  water, 
by  filling  In  or  otherwise  improving  the  same, 
and  to  appropriate  the  lands  above  descrilied 
to  his  exclusive  private  uses."  The  deed  fur- 
ther expressly  provides  that  If  the  said  -Lutljer 
Bateman  is  not  the  owner  of  the  rlpa,  the 
deed  and  all  the  covenants  therein  on  the  part 
of  the  state  shall  be  void.  On  the  trial  below 
the  defendant  offered  to  show  that  Luther 
Bateman  was  not  the  owner  of  the  rlpa.  The 
rejection  of  that  evidence  constitutes  the  first 
error  relied  upon  for  reversal. 

It  is  well  settled  that  ofllcers  Intrusted  with 
power  of  sale  exercise  a  naked  power,  and 
no  title  passes  unless  the  conditions  exist  upon 
which  the  exercise  of  the  power  depends. 
Woodbridge  v.  Allen,  43  N.  J.  Law,  270.  In 
this  case  there  was  not  only  an  entire  absence 
of  the  conditions  upon  which  the  riparian  com- 
missioners were  authorized  to  make  the  grant, 
but  there  was  also  an  express  provision  in 
the  conveyance  that  it  should  be  void  if  such 
conditions  were  nonexistent.  In  this  case  the 
defendant  below,  In  taking  oysters  upon  the 
locus  in  quo,  was  In  the  exercise  of  a  legal 
right,  which  he  had  In  common  with  all  other 
citizens  of  the  state,  unless  the  plaintlfTs  had 
obtained  a  grant  from  the  state  which  ex- 
cluded the  defendant  from  the  premises. 
Brown  v.  De  Grofl,  50  N.  J.  Law,  409,  14  Atl. 
219.  The  defendant  could  stand  upon  that 
common  right  until  the  plaintiffs  below  estab- 
lished a  superior  title.  The  plaintifla  had  no 
possession  of  the  premises,  and  could,  there- 
fore, maintain  their  action'  only  by  showing 
a  paper  title.  In  Fitzgerald  v.  Faunce,  46  N. 
J.  Law,  591,  Mr.  Justice  Depue  said:  "A  pre- 
liminary question  is  presented  whether  the 
platntifT  Fitzgerald  has  such  a  grant  from  the 
state  as  will  give  him  a  standing  to  enable 
him  to  set  up  the  rights  of  the  state  against 
the  right  of  Christian  Faunce  under  the  "Whit- 
all  deed.  He  could  acquire  such  a  standing 
only  in  virtue  of  a  grant  by  the  riparian  com- 
missioners, which  the  commissioners  were  em- 
powered to  make  under  the  statutes  authoriz- 
ing them  to  grant  and  convey  lands  of  the 
state  under  water."  Applying  that  rule,  he 
held  that  under  the  act  of  March  21,  1871,  no 
one  but  a  riparian  owner  can  apply,  and  a 
grant  by  the  commissioners  to  any  one  else 
would  be  ultra  vires.  The  case  before  ua 
therefore  Involves  the  question  whether  the 
Batemans  had  such  a  grnint  from  the  state 
as  would  enable  them  to  set  up  the  rights  of 
the  state  against  Polhemus.  A  grant  which, 
by  the  terms  of  the  riparian  act,  the  riparian 
commissioners  were  disabled  to  make,  and 
which,  by  the  express  language  of  the  convey- 


ance  executed  by  them,  they  declared  they  did 
not  intend  to  make,  passed  no  title  to  the 
grantee,  and  could  not  have  the  effect  to  make 
the  act  of  Polhemus  a  trespass.  The  trial 
court  erred  In  rejecting  this  evidence  <rffered 
by  the  defendant. 

In  City  of  Elizabeth  v.  Central  R.  Co.,  53 
N.  J.  Law,  491,  22  AU.  47,  the  grant  was  ab- 
solute In  its  terms,  lndQ)endent  of  any  riiuri- 
an  title,  and  without  any  reference  to  any 
particular  statute,  and  consequently  It  was 
held  that  the  grant  must  be  deemed  as  com- 
prehensive as  the  law  permitted.  In  that 
case,  because  the  United  States  Supreme 
Court  in  City  of  Hoboken  v.  Hamburg-Ameri- 
can Steam-Packet  Co.,  124  U.  S.  656,  8  Sup. 
Ct  043,  had  held  that  the  state  could  not  de- 
feat its  absolute  grants  because  of  the  public 
right  to  a  highway  on  the  ripa,  it  was  con- 
sidered that  the  grant  could  not  be  attacked 
collaterally.  It  was  conceded,  however,  tliat 
where  the  false  suggestion  appears  on  the  face 
of  the  grant,  the  grant  may  be  challenged  and 
declared  void  in  collateral  proceedings.  That 
Is  the  situation  which  the  defendant  on  the 
trial  below  alleged  to  exist,  and  he  offered  to 
show  that  the  grantee  had  falsely  held  himself 
out  as  the  owner  of  the  rlpa,  and  that  the 
statement  in  the  deed  that  he  was  such  owner 
was  not  true. 

The  question  remains  to  be  consldeTed 
whether  this  action  can  tie  maintained  if  the 
plaintiffs  bdow  establish  the  ownership  of  the 
rlpa  In  Luther  Bateman.  The  grant  by  the 
state  must  be  strictly  construed.  The  state 
maj'  grant  the  exclusive  right  to  take  oysters, 
and  to  Its  lands  under  water.  Wooley  v. 
Campbell,  37  N.  J.  Law,  163.  But  until  such 
grant  is  made  the  public  right  of  fishery  ex- 
ists. Brown  v.  De  Groff,  supra;  Grace  v. 
Wlllets,  50  N.  J.  Law,  415,  14  Atl.  559.  Con- 
ceding that  the  grant  may  vest  in  the  grantee 
of  lands  under  water  all  the  rights  of  the 
state  In  the  lands  granted,  and  thereby  ex- 
clude the  public  rights  which  previously  ex- 
isted, it  seems  equally  clear  that  the  convey- 
ance need  not  necessarily  be  so  comprehensive. 
The  state,  as  well  as  the  iadlvidu:il,  may  limit 
the  extent  of  Its  grant.  The  language  of  the 
conveyance  must  measure  what  passes  by  it, 
and  the  grantee  can  acquire  nothing  In  ex- 
cess of  that  because  of  the  existence  of  a  pow- 
er to  enlarge  the  grant.  This  observation  is 
made  because  it  is  insisted  that  under  the  firsit 
section  of  the  act  of  March  21, 1871  (3  Gen.  St 
p.  2700,  pL  21),  "all  the  rights  of  the  state  in 
said  lands  may  be  vested  In  the  grantee" 
The  question  In  this  case  Is  not  what  miglit 
have  been  granted  to  Bateman,  but  irtiat  is 
the  extent  of  the  grant  to  him,  applying  the 
rule  of  strict  construction  In  favor  of  the  state. 
The  act  of  1871  provides  that  the  conveyamr 
shall  be  executed  as  directed  in  the  act  to 
which  It  is  a  supplement.  Section  8  of  the 
act  of  1869  (3  Gen.  St  p.  2788,  pi.  15)  pr^ 
scribes  the  manner  of  execution.  The  deed 
was  executed  in  the  prescribed  form,  but  it 
does  not.  In  terms,  grant  all  the  rights  (rf  the 
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state  in  said  lands  to  tbe  grantee.  On  the 
■  contrary,  It  contains  the  provision  hereinbe- 
fore recited,  setting  forth  the  purposes  for 
Tcbich  said  conreyance  was  made.  That  pro- 
vision was  manifestly  intended  to  give  to  tbe 
grantee  such  rights  aa  he  would  have  been 
entitled  to  under  a  grant  made  exclusively  un- 
der the  eighth  section  of  the  act  of  1860.  That 
section  provides  that  upon  delivery  of  tbe 
deed  "the  grantee  may  reclaim,  Improve,  and 
appropriate  to  his  and  their  own  use  the  lands 
conveyed."  The  statute  does  not  require  that 
this  provision  shall  be  inserted  in  the  deed; 
it  does  not  enter  into  the  form  of  tbe  convey- 
ance, but  simply  provides  wliat  its  effect  sliall 
be  when  delivered.  That  effect  must  tie  ac- 
corded to  it  unless  it  contains  some  provision 
narrowing  its  sccqw.  So  it  may  be  admitted 
that  the  deed  to  Bateman  under  the  act  of 
ISTl,  in  the  absence  of  any  language  limiting 
its  operation  and  effect,  would  have  passed  to 
Iiim  all  the  rights  of  tbe  state  in  tbe  lands 
under  water;  but  the  deed  contains  tbe  pro- 
vision that  he  is  to  have  tbe  right,  liberty, 
privilege,  and  francbl.se  to  exclude  tb  .*  tide  wa- 
ter from  so  much  of  the  lands  as  lies  under 
tide  water  by  filling  in  or  otherwise  improving 
the  same,  and  to  appropriate  the  lands  to  ills 
exclusive  private  uses.  Tills  language  re- 
stricts the  grant,  and  nothing  in  excess  of  it 
passes  to  tbe  grantee.  His  rights  under  it 
must  he  Interpreted  by  the  words  of  the  con- 
veyance. He  may  All  in  or  otherwise  improve 
tbe  same,  and  appropriate  the  lands  so  im- 
{iroved  to  his  exclusive  private  uses.  If  he  is 
iKTinitted  to  appropriate  the  lands  to  his  ex- 
(■liisire  private  uses  without  filling  in  or  im- 
proving, no  effect  is  given  to  the  previous  lan- 
guage, and  the  deed  will  be  given  the  snme 
effect  as  if  it  contained  only  the  provision  that 
be  could  appropriate  the  lands  to  his  own  ex- 
olnslve  private  uses.  Such  a  construction  of 
the  deed  under  the  well-setvled  rules  of  inter- 
pretation is  inadmissible.  The  state  made  tbe 
jrrant,  and  Bateman  accepted  it  in  this  form, 
and  it  cannot  be  enlarged  beyond  the  dear 
meaning  of  tbe  words  u&d.  Bateman  ac- 
quired no  title  to  the  exclusive  use  of  any  por- 
tion of  the  land  under  water  until  he  filled 
in  and  reclaimed  or  improved  It.  The  grant 
was  only  for  the  purposes  of  reclamation.  In 
this  respect  tbe  charge  of  the  court  was  erro- 
neous, and  the  Judgment  below  should  be  re- 
versed. 


TROTH   V.    BOARD    OF    CHOSEN   FREE- 
HOLDERS OF  COUNTY  OF  CAMDEN. 

(Court  of  Errors  and  Appeals  oi  New  Jersey. 

June  28,  1897.) 

Clerk  of  Col'bt— Fres— Countt  Clerk. 

1.  Under  the  act  of  March  17,  1874  (P.  L. 
18T4,  p.  280),  all  fees  chargeable  by  the  cleric 
of  Camden  county  for  services  rendered  by  him 
as  clerk  of  the  criminal  and  civil  conrts  of  the 
county  belong  to  the  county. 

2.  There  is  no  law  allowing  any  fee  to  tbe 
cleric  of  Camden  county  for  services  performed 


by  him  In  reviewing,  correcting,  and  certifying 
bills,  under  sections  100  and  153  of  the  criminal, 
procedure  act  (1  Gen.  St.  pn.  1142,  1150). 

S.  In  certifying  bills  under  the  sections  just 
mentioned,  the  county  cleric  added  to  each  bill 
a  fee  of  50  cents  for  liimself  for  his  service,  andi 
collected  this  fee  from  tbe  person  producing  the 
bill  for  certification,  who,  in  turn,  coUeoted  it 
from  the  county  collector.  Beltt^  that  the  county 
could  recover  the  same  from  the  derk. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  tbe  board  of  chosen  freeholders 
of  tbe  county  of  Camden  against  Henry 
Troth,  executor  of  Edward  Burrough.  Judg- 
ment for  plaintiff.  Defendant  brings  en-or.. 
Aflirmed. 

John  F.  Hamed,  for  plaintiff  in  error. 
Thomas  E.  French,  for  defendant  in  error. 

DIXON,  J.  The  questions  raised  in  this 
cause  relate  to  the  riglit  of  the  defendant's 
testator,  Edward  Burrough,  to  receive  and  re- 
tain certain  moneys  which  came  to  his  hands 
while  be  was  clerk  of  Camden  county,  during 
tbe  years  1886  to  1891.  Tbe  statute  applica- 
ble generally  to  the  issues  involved  is  "An  act 
to  regulate  the  salary  of  the  clerk  of  the  coun- 
ty of  Camden,"  approved  March  17,  1874  (F. 
L.  1874,  p.  280),  which  enacts  that  he  shall  re- 
ceive a  salary  of  $4,000  per  annum  "for  his 
services  as  clerk  of  the  criminal  and  civil 
conrts  of  said  county,  which  sum  is  to  be  paid 
to  him  in  quarterly  payments  by  the  collector 
of  said  county,  and  is  to  be  hi  lieu  of  all  fees, 
costs,  and  compensation  now  allowed  him  iu 
said  courts;  and  all  fees,  costs  and  compen- 
sation that  said  derk  is  now  entitled  by  law 
to  receive,  sliall  be  taxed  in  all  bills  of  costs 
tbe  same  as  are  now  taxed,  and  shall  be  col- 
lected by  the  sheriff  of  said  county,  and  be  by 
him  paid  over  to  the  collector  of  sa'd  county, 
for  tbe  use  of  said  county."  Under  our  con- 
stitution and  statutes,  tlie  clerk  of  each  coun- 
ty Is  also  the  clerk  of  the  court  of  common 
pleas  and  of  tbe  circuit  court,  which  are  civil 
I  courts  in  tbe  county,  and  of  tbe  court  of 
quarter  sessions,  the  court  of  oyer  and  ter- 
I  miner,  and  the  court  of  special  sessions,  which- 
;  are  criminal  courts  in  the  coimty.  His  duties,, 
therefore,  are  divisible  into  those  devolved  up- 
on him  as  clerk  of  these  courts,  and  those 
pertaining  to  bis  primary  office  as  clerk  of  the 
county.  This  division  Is  that  contemplated  by 
the  act  of  1874,  and,  according  to  that  act,  the 
salary  specified  Is  made  his  sole  compensa- 
tion for  the  duties  first  mentioned.  The  de- 
fendant insists  that  the  services  covered  by 
the  salary  are  only  those  for  which  the  clerk's 
fees  are  "taxed  in  bills  of  costs,"  and  "col- 
lected by  tbe  sheriff,"  so  as  "to  be  by  bim 
paid  over  to  the  collector  of  tbe  county."  But 
we  think  this  construction  Is  too  narrow.  The 
closing  sentences  of  tbe  statute  may  be  con- 
fined to  fees  of  this  character,  but  the  prior 
clauses  plainly  Include  all  services  as  clerk  sf 
the  courts;  and  as  the  fees  for  those  services 
are  not  abolislied,  and  tbe  county  is  to  pay 
tbe  salary  In  lieu  of  them,  the  clear  intend- 
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ment  of  the  law  Is  tliat  all  sncb  fees  shall  go 
towards  reiuibursing  the  county  treasury. 

According  to  the  assignments  of  error,  the 
county  has  recovered  Judgment  below  foi 
^30.50,  received  by  the  clerk  for  Swearing  In 
sheriffs.  Justices  of  the  peace,  coroners,  and 
Jvidges  of  the  common  pleas,  and  1290,  receiv- 
ed by  him  for  Issuing  licenses  to  sell  Intoxi- 
cating liquors.  These  services  were  rendered 
by  him  as  clerk  of  the  court  of  common  pleas 
(2  Gen.  St.  p.  2331,  §  11;  Id.  pp.  1788,  1797), 
and  therefore  they  belonged  to  the  county. 
The  county  also  has  Judgment  for  $1,136.80, 
received  by  the  clerk  "for  taxing  criminal  bills 
of  costs  of  Justices  and  others,  and  taxing  bills 
of  Justices  in  cases  of  petty  larceny,  main- 
tenance, and  support,  and  ^,872.58,  received 
by  him  for  taxing  bills  of  costs  in  disorderly 
cases."  We  understand  that  the  services  for 
which  these  fees  were  received  were  perform- 
ed under  sections  109  and  153  of  the  criminal 
procedure  act  (1  Gen.  St.  pp.  1142,  1150), 
which  require  the  county  clerk  to  review  anl 
correct  the  bills  of  Justices  and  others  against 
the  county,  and  to  certify  the  correct  amount 
thereof  to  the  county  collector  for  payment. 
In  performing  this  function,  the  practice  of  the 
clerk  seems  to  have  been  to  add  to  each  bill 
a  fee  of  50  cents  for  himself,  and  certify  it  as 
a  part  of  the  correct  amount;  and  this  fee,  be- 
ing paid  to  the  clerk  by  the  person  presenting 
the  bill  for  certification,  was  by  the  latter  col- 
lected from  the  county.  The  defendant  con- 
tends that  this  service  Is  embraced  within  the 
third  section  of  the  fee  biU  (2  Gen.  St.  p.  14.j0), 
which  allows  "clerks,  for  taxing  every  bill  of 
costs,  fifty  cents,"  and  that  as  the  service  was, 
according  to  the  statutes  enjoining  it,  to  be 
rendered  by  the  "county  clerk,"  the  charge 
was  legitimate.  But  an  examination  'of  the 
statutes  allowing  clerks  a  fee  "for  taxing 
every  bill  of  costs"  shows  clearly  that  the  tax- 
ation there  intended  was  the  taxation  of  costs 
hi  causes  instituted  in  the  court  of  which  the 
person  entitled  to  the  fee  was  clerk.  See 
Elmer's  Dig.  p.  185,  H  40,  50;  Nixon's  Dig. 
(Ed.  1855)  p.  273,  H  4.  6;  Nixon's  Dig.  (Ed. 
1868)  p.  322,  §§  4,  6.  They  have  no  reference 
to  the  services  now  under  consideration,  in  the 
discharge  of  which  the  county  clerk  acts  as  an 
auditing  officer  for  the  protection  of  the  coun- 
ty. Shimaar  v.  Applegate,  51  N.  J.  Law,  117, 
16  Atl.  59.  We  have  found  no  law  allowing 
any  fee  for  the  service  of  the  county  clerk 
under  these  sections  of  the  criminal  procedure 
act,  and  therefore  we  must  adjudge  the  charge 
to  have  been  illegal.  State  v.  Kelsey,  44  N.  J. 
Law,  1,  32.  By  certifying  this  fee  for  him- 
self, as  one  proper  to  be  paid  by  the  coimty 
collector  to  the  person  presenting  the  certified 
bill,  the  coimty  clerk  made  that  person  his 
agent  to  <'ollpct  the  fee  for  him,  and  therefore 
the  <'ase  Is  the  same  as  If  the  county  clerk 
had  received  it  directly  from  the  county  treas- 
ury. Under  the  rule  laid  down  In  Demarest 
V.  Inhabitants  of  New  Barbadoes,  40  N.  J. 
Ijiw,  (504,  It  Is  now  recoverable  from  him  by 
the  county. 


The  exact  nature  of  the  transaction  by 
which  the  defendant's  testator  received  $880 
from  the  county  collector,  as  mentioned  in  the 
fourth  assignment,  cannot  be  learned  from  the 
case  before  us.  But  as  it  is  Incumbent  on 
the  plaintiff  to  show  error  in  the  record,  and 
none  appears  as  to  this  Item,  we  cannot  inter- 
fere with  it.  The  Judgment  should  be  af- 
firmed. 


ELLISON  et  al.  t.  GltAY. 

(Court  of  Errors  and  Appeals  of  New  Jersey 

June  30,  1887.) 

Appeal— Fin* I,  Oki>kk— Parol  Evidbxcb. 

1.  An  order  of  the  chancellor  on  appeal  tram 
the  determination  of  the  receiver  of  au  inaolreDt 
corporation,  under  the  eighth-second  aection  of 
"An  net  concerning  corporations,"  is  final,  and 
not  interlocutory. 

2.  Written  contracts,  in  the  absence  of  fraud 
or  mistake,  cannot  t>e  varied  by  parol  testimooy. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Rodman  Ellison  and  others  appeal  from  an 
order  of  4he  chancellor  al&rming  the  dt-al- 
lowance  of  their  claims  by  George  R.  Gray, 
receiver  of  the  United  States  Credit-System 
(Company.    Affirmed. 

B.  A.  &  W.  T.  Day,  for  appellants.  Howard 
W.  Hayes,  for  respondent. 

DAYTON,  J.  The  receiver  of  the  United 
States  Credit-System  Cktmpany  having  disal- 
lowed the  claim  of  John  B.  Ellison  &  Sons, 
an  appeal  was  taken  to  the  chancellor,  whose 
order  sustaining  the  determination  of  the 
receiver  was  made  January  14,  1898.  From 
this  order  the  appellants  filed  their  petition 
of  appeal,  February  1, 1897.  The  respondent 
moves  to  dismiss  this  appeal,  upon  tht 
ground  that  the  chancellor's  order  was  in  its 
nature  interlocutory,  and  the  appeal  was  not 
taken  within  the  40  days  limited  by  law. 

The  motion  cannot  prevail.  Tlie  order  of  the 
chancellor  on  appeal  from  the  decision  of  tb-' 
receiver,  as  provided  for  In  the  eighty -second 
section  of  the  "Act  concerning  corporadons." 
Is  In  the  nature  of  a  final  decree.  It  has  all 
Its  attributes  and  characteristics.  The  stat- 
ute conferring  the  right  of  appeal  from  the 
decision  of  the  receiver  primarily  clothe  1 
with  power  to  decide  manifestly  eontempla*.- 
ed  that  the  resuH  should  be  conclusive.  It 
is  final  In  its  nature,  disposing  of  the  whol>' 
merits  of  the  case,  leaving  nothing  for  far- 
ther examination  or  Judgment. 

An  order  which  determines  the  whole  con- 
troversy between  the  parties,  without  reserv- 
ing anything  for  further  consideration,  la  a 
final  order.  In  this  case  the  claim  of  the  ai>- 
peOants  was  definitely  disallowed,  and  the 
party  thereby  dismissed  from  the  case.  Flank- 
Road  Co.  V.  Ehner,  9  N.  J.  Eq.  754,  7S7;  Cen- 
tral Trust  Co.  V.  Grant  Locomotive  Works,  13:; 
U.  S.  207,  10  Sup.  Ct.  736. 

The  motion  to  dismiss  the  appeal  being  re- 
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fused,  it  remains  to  consider  the  caso  ap- 
pealed to  this  court  upon  its  merits. 

It  seems  to  be  undisputed  that  Mr.  Tissot,  ot 
the  firm  of  J.  B.  Ellison  &  Sons,  the  appel- 
lants, on  November  2,  1883,  inquired  of  Mr. 
Whittick,  the  agent  of  the  United  States 
Credit-System  Company,  whether  the  fail- 
ure to  pay  the  premium  on  that  policy  before 
tlte  expiration  of  the  preceding  policy,  Octo- 
ber 30,  18»3,  would  have  the  effect  of  depriv- 
ing the  insured  of  the  l>eneflt  of  the  renewal 
as  to  losses  for  goods  shipped  during  the  life 
of  the  preceding  policy,  notwithstanding  the 
provision  in  the  renewal  certificate  that,  in 
order  to  secure  such  benefit,  the  premium 
must  be  paid  before  the  expiratitm  of  the 
term  of  the  prior  policy.  To  this  inquiry, 
Mr.  Marx,  the  special  agent  of  the  credit  com- 
pany, in  the  presence  of  Mr.  Whitticli,  the 
general  agent  of  the  company,  said:  "It  waa 
all  right;  It  would  not  lessen  their  protec- 
tion in  the  slightest;  that  the  contract  would 
hold  Just  the  same  as  though  It  had  been 
paid  for  prior  to  the  expiration  of  the  con- 
tract." The  contract  was  then  entered  into, 
and  a  certificate  accepted,  containing  the 
clause  referred  to.  John  B.  Elllsou  &  Sons 
knew  of  the  existence  of  this  limitation 
clause  in  their  new  contract,  and  neverthe- 
less, relying  solely  upon  the  parol  assurance 
of  the  credit  company's  agents  that  it  was 
nugatory  or  would  not  be  enforced,  "that  it 
was  all  right,"  accepted  the  certificate  of  in- 
surance. It  Is  upon  this  policy  their  claim 
Is  founded.  They  are  bound  by  Its  terms. 
If  they  have  any  means  of  relief  from  the 
hardship  imposed  upon  them,  it  could  only 
be  by  a  reformation  of  the  contract,  and 
there  is  no  prayer  for  such  action  if  any 
could  be  Introduced  in  these  proceedings. 
The  rule  of  law  is  well  settled  in  this  state 
that  a  written  contract,  in  the  absence  of 
fraud  or  mistake,  cannot  be  varied  by  mere 
parol  testimony.  So  long  as  the  contract, 
unmistakable  in  its  meaning,  stands  unal- 
tered by  decree  of  the  court,  its  effect  cannot 
be  changed  by  parol  evidence  of  a  different 
agreement.  Dewees  v.  Insurance  Co.,  35  N. 
J.  Law,  366;  Insurance  Co.  v.  Martin,  40  N. 
J.  Law,  568. 

All  concur  in  affirming  decree  below.  On 
motion  to  dismiss,  vote  is  as  follows:  MA- 
GIB,  C.  J.,  and  COLLINS,  DIXON,  GARRI- 
SON, and  BO(JBRT,  JJ.,  voted  "Aye."  DB- 
PUB,  LIPPJNCOTT,  LUDLOW,  VAN  SYC- 
KEL,  DAYTON,  HBNDRICKSON,  and  NIX- 
ON, JJ.,  voted  "No." 


HALL  V.  HOMB  BLDO.  CO.  et  al. 

(Court  ot  Ciiancery  of  New  Jersey.    July  10, 

1897.) 

MoKTOAOE — CossTBOcnos — Paktiai.  Patmexts — 
Rrleases. 
1.  A  clause  in  a  mortgage  that  a  mortgagee 
shall,  "from  time  to  time,  and  as  often  as  re- 
quest was  mode  to  her  or  them  for  that  purpose, 
release  from  the  lieu  and  operation  of  the  said 


accmnpanying  indenture  of  mortgage,  for  each 
ninety  doUara  of  principal  paid,  a  lot  of  land  to  be 
selpcted  by  the  said  party  obligor,  its  successors 
and  assigns,  containing  two  thonsand  square  feet 
of  land,"  does  not  oblige  the  mortgagee  to  accept 
a  payment  of  less  than  $90,  or  to  release  a 
frnctionai  part  of  2,000  square  feet,  or  to  re- 
lease lots  of  an  area  less  or  more  than  1!,000 
square  feet  each,  at  the  rate  of  $90  each. 

2.  The  fact  that  33  lota  out  of  more  than  1,500 
were  released  to  the  mortgagor  for  moneys  paid, 
which  yaried  from  $09.74  to  $99.12  per  2,000 
square  feet  of  area,  does  not  create  an  obligation 
upon  the  part  of  the  mortgagee  to  release  other 
lots  at  the  rate  of  $90  per  2,000  square  feet. 

(Syllabus  by  the  Court.) 

Bill  by  Sarah  Mlckle  Hall  against  the  Home 
Building  Company  and  others.  Decree  for 
complainant. 

Martin  V.  Bergen  and  Geo.  J.  Bergen,  for 
complaioaut.  John  F.  Harned,  for  defendants 
Elizabeth  Heck  and  Abraham  Anderson. 


GREY,  v.  0.  This  cause  came  on  to  be 
heard  on  final  hearing  on  bill  and  the  answers 
of  the  defendants  Elizabeth  Heck  and  Abra- 
ham Anderson.  The  bill  Is  filed  to  foreclose 
the  bond  and  mortgage,  dated  December  3, 
1881,  made  by  the  Home  Building  Company, 
a  corporation  of  New  Jersey,  one  of  the  de- 
fendants, to  the  complainant,  Sarah  Mickle 
Hall,  conditioned  to  secure  the  payment  of 
$63,800,  "at  any  time  within  five  years  from 
the  date  thereof,"  with  interest  at  ^  per  cent. 
per  annum,  i)ayable  semiannually,  and  taxes 
immediately  upon  their  assessment.  The 
bond  and  mortgage  contains  the  following  pro- 
viso: "Provided,  however,  that  during  said 
term  of  fire  years  the  said  company  obligor, 
its  successors  or  assigns,  might  at  any  time 
pay,  on  account  of  the  said  principal  sum, 
such  sum  or  simis  of  money  as  It  or  they 
might  desire,  provided  that  the  sum  of  eight 
thousand  dollars,  at  least,  each  year,  should 
be  paid  on  account  of  said  principal:  And 
provided,  further,  that  the  said  obligee,  her 
heirs,  executors,  administrators,  and  assigns, 
should,  and  they  did  thereby,  agree,  from  time 
to  time,  and  as  often  as  re<]uest  was  made 
to  her  or  them  for  that  purpose,  to  release 
from  the  lien  and  operation  of  the  said  accom- 
panying indenture  of  mortgage,  for  each  nine- 
ty dollars  of  principal  paid,  a  lot  of  land  to 
be  solected  by  the  said  par^  obligor,  its  suc- 
cessors and  assigns,  containing  two  thousand 
square  feet  of  land."  They  also  contain  a 
provision  that  in  case  default  should  be  made 
for  the  space  of  30  days  in  the  payment  of 
any  ins,tallment  of  interest,  or  60  days  in  the 
payment  of  any  annual  sums  of  principal,  or 
90  days  in  the  payment  of  any  taxes  after 
they  become  due,  then  the  whole  principal 
debt  should,  at  the  option  of  the  mortgagee, 
become  due  and  payable.  An  answer  was 
filed  by  the  defendant  Isaac  W.  Budd,  on 
which  issue  was  Joined;  but,  on  the  hearing, 
no  one  appeared  for  this  defendant,  nor  was 
any  evidence  offered  in  his  behalf. 

The  mortgage  is  a  purchase-money  mort- 
gage.   The  mortgaged  premises  are  situate  in 
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the  Eighth  ward  of  the  city  of  Camden,  and 
are  described  from  a  survey  made  on  October 
23,  1891,  not  quite  two  months  before  the  exe- 
cution of  the  mortgage.  In  the  description 
in  the  mortgage  the  lands  are  described  by 
their  out  bounds,  with  two  excepted  portions, 
specifically  described,  and  are  stated  to  con- 
tain, without  the  exceptions,  55.27  acres  of 
land.  Nothing  in  the  description  of  the  land 
in  the  mortgage  indicates  that  the  parties,  at 
the  time  of  making  the  negotiationst  had  be- 
fore them  any  description  or  map  of  a  subdi- 
vision of  the  tract  Into  smaller  portions.  The 
defendant  Abraham  Anderson  Is  the  present 
holder  of  the  title  to  two  lots,  part  of  the 
mortgaged  premises,  which  are  designated  in 
his  answer  as  lota  Nos.  22  and  23  In  section  5 
"of  said  mortgaged  premises,"  and  "on  said 
plan,"  and  also  of  lot  No.  36  In  section  11  "on 
said  plan."  The  defendant,  in  his  anbivcr, 
states  that  Nos.  22  and  23  on  section  5  con- 
tain 3,060  square  feet,  and  that,  under  the 
terms  of  the  mortgage,  he  Is  entitled  to  a  re- 
lease' of  those  lots  on  paying  to  the  mortgagee 
complainant  $138,  with  interest  thereon  from 
December  8,  1893.  He  also  states  that  lot  No. 
36  in  section  11  contains  1,275  square  feet, 
and  be  claims  that  he  Is  entitled  to  a  release 
of  this  lot  upon  paying  to  the  mortgagee 
complainant  $57.38,  with  interest  thereon  up 
to  the  time  it  was  paid;  that  on  October  31, 
189-1,  he  tendered  to  the  complainant  $145.59, 
which  he  asserts  is  the  amount  which  the  com- 
plainant was  entitled  to  receive  for  the  release 
of  lots  Nos.  22  and  23  In  section  6,  together 
with  intei-est  to  the  time  of  the  tender,  and 
that  the  complainant  refused  to  receive  it; 
and  that  on  the  same  day  he  tendered  to  the 
complainant  the  sum  of  $60.82,  the  amoimt 
which  the  complainant  was  entitled  to  receive 
for  the  release  of  lot  No.  36  In  section  11,  to- 
gether with  Interest  to  the  time  of  the  tender, 
and  the  complainant  refused  to  accept  it;  and 
that  at  the  same  time  he  presented  a  release 
to  the  complainant  discharging  these  lots  from 
the  lien  of  the  mortgage,  and  requested  her  to 
execute  It,  which  she  refused  to  do.  He  states 
that  he  has  at  all  times  been  ready  to  pay  this 
money  upon  the  execution  of  a  release,  and  is 
still  ready  to  do  so,  and  brings  the  money  into 
court  for  that  purpose,  and  upon  tbia  ground 
claims  that  the  above-mentioned  lots  should 
be  released  from  the  operation  of  the  mort- 
gage. The  defendant  Elizabeth  Heck,  who  is 
represented  by  the  same  solicitor,  states  that 
she  has  become  the  owner  of  lots  described  in 
her  answer  as  lots  Nos.  51,  52,  53,  and  54  in 
section  5,  as  laid  out  on  the  plan  of  lots  men- 
tioned In  the  bill  of  complaint;  that  lots  Nos. 
52  and  53  have  been  released,  and  that  lot  No. 
51  contains  1,184  square  feet;  that  the  defend- 
ant Elizabeth  Heck  Is  entitled,  on  paying  $53.- 
50,  with  Interest  thereon  up  to  the  time  the 
same  was  tendered,  to  have  a  release  of  lot 
No.  51  from  the  lien  of  the  complainant's  mort- 
gage, and  that  on  Octol>er  31,  1894,  she  tea- 
•lered  $56.71,  which  was  the  amount  com- 
tnaut  was  entitled  to  receive  for  the  release. 


of  lot  No.  51,  with  interest  then  due,  and  that 
the  complainant  refu.«ed  to  receive  the  same; 
that  she  had  also  at  that  time  tendered  s.  re- 
lease of  this  lot  No.  51,  which  the  complain- 
ant refused  to  execute;  and  that  she  bas  al- 
ways since  been  ready  to  pay  the  release 
money,  and  has  brought  the  same  Into  court 
for  that  purpose. 

The  testimony  in  the  case  shows  tliat  tbe 
Home  Building  Company  consisted  of  thrt^ 
persons,  Moore,  Campbell,  and  Xayler. 
Campbell  was  president.  Moore  was  secre- 
tary. Taylor  was  manager.  The  comitany 
was  formed  for  the  purpose  of  Improving  the 
property  purchased  from  Mrs.  Hall.  The 
manager,  Mr.  Taylor,  was  examined  as  a  wit- 
ness, and  produced  a  "plan  of  lota,  proi>erty 
of  the  Home  Building  Company,"  whlcto  is  a 
map  of  the  mortgaged  premises,  showixig  sub- 
divisions into  town  lots,  streets,  etc.  Mr. 
Frederick  Hall,  the  son  ot  the  complainant 
was  her  agent  in  the  conduct  of  the  busi- 
ness, and  was  a  witness  on  the  stand  tn  the 
trial  of  this  cause.  The  manager,  Mr.  Tay- 
lor, testifies  that  the  plan  was  made  after  the 
purchase  had  been  completed;  that  the  first 
draft  of  It  had  been  submitted  to  Mr.  HaU, 
and  the  outline  -jt  It  was  shown  to  him  be- 
fore it  was  lithographed.  He  expressed  $«t- 
isfactlon  with  it,  and  thought  It  was  all  ri^ht. 
The  method  by  which  the  releases  referred 
to  in  the  bin  of  complaint  were  executed  was 
as  follows:  The  building  company  -«voii'.d 
build  a  house  on  a  lot,  and,  if  they  mo^teag«^d 
it  or  sold  it,  they  would  secure  it  to  be  re- 
leased from  the  blanket  mortgage  by  going  to 
Mr.  Hall  (who  represented  his  mother,  th* 
complainant),  and  designating,  by  the  lot  and 
number  and  section  on  the  plan,  what  por- 
tion It  was  they  wanted  released.  A  release 
would  then  be  presented,  corresponding  -with 
the  number  of  the  lot  on  the  map.  and  Mr. 
Hall  would  be  paid,  for  his  mother,  the 
amount  of  the  release  money.  All  of  tbe  re- 
leases In  the  description  of  the  lots,  parts  of 
the  mortgaged  premises,  which  were  released 
from  Its  Hen,  are  designated  by  number  and 
location,  and  In  description  by  metes  and 
bounds,  as  they  are  described  on  the  map  or 
plan  which  was  made  by  the  Home  Building 
Company;  and  there  seems  to  be  no  dkipute 
that  this  map,  made  subsequent  to  the  exe- 
cution and  delivery  of  the  mortgage,  was  the 
plan  used  by  the  parties  in  the  d^nltion  of 
the  territorial  bounds  of  the  lot  released  fr.>m 
the  lien  of  the  mortgage,  so  far  as  any  re- 
leases were  given.  The  defendants  Ander- 
son and  Heck  are  grantees  of  the  mortgagor. 
The  complainant's  mortgage  was  made  on 
December  8,  1891,  and  received  for  record  on 
January  5,  1892.  The  defendant  Andersons 
grantor  received  his  deed  from  the  mort- 
gagor, February  23,  1893,  and  the  defendant 
Heck  received  his  on  March  30,  1894.  Both 
defendants  took  their  title  long  after  the 
complainant's  mortgage  had  been  recelveJ 
for  record. 

The  defendants  claim  that,  by  the  interpret 
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tatlon  of  the  release  dause  In  the  mortgage 
Itself,  they  have  a  rlgbt  to  releases  of  their 
several  tracts  from  the  Uen  of  the  mortgage 
upon  payments  to  the  mortgagor  at  the  rate 
of  |90  for  each  2,000  feet  released,  whether 
(hey  contained  exactly  2,000  square  feet  or 
fractional  parts  thereof.  They  also  claim 
that  the  map  prodnced  Is  a  plan  of  the  lots 
of  the  mortgaged  premises,  which  has  been 
accepted  by  the  mortgagee  as  the  basis  on 
which  the  lots  were  to  be  released,  and  that 
any  of  the  lots  there  Indicated  must  be  re- 
leased by  the  mortgagee  when  payment  Is 
made  to  her  at  the  rate  of  $90  per  2,000  feet 
whether  the  lot  contains  2,000  feet,  or  a  mul- 
tiple, or  any  fractional  part  thereof.  The 
clause  in  the  mortgage  providing  for  the  re- 
lease of  lots  declares  that  the  mortgagee  shall 
release,  "for  each  ?90  of  principal  paid,  a 
lot  of  land  to  be  selected  by  the  said  party 
obligor,  its  successors  and  assigns,  coutaia- 
ing  two  thousand  square  feet  of  land."  The 
mortgagee  by  this  clause  does  not  agree  to 
release  any  less  quantity  than  2,000  square 
feet,  nor  any  greater  qnaatity  than  may  be 
contained  in  additional  lots  of  2,000  square 
feet  each;  nor  to  accept  less  than  $90  as  a 
payment  There  Is  no  declaration  that  the 
land  should  be  released  at  the  rate  of  $90  for 
2,000  feet  nor  that  fractional  parts  less  than 
2,000  feet  shall  be  released  at  any  price.  The 
clause  in  the  mortgage  distinctly  declares 
that  there  shall  be  "a  lot  of  land"  to  be  se> 
lected,  etc.,  containing  2,000  feet.  Each  piece 
to  be  released  must  therefore  have  been  a  lot 
containing  2.000  feet  and  not  a  fractional 
portion  of  the  tract  greater  or  less  than  2,- 
000  square  feet  to  be  discharged  at  the  ratA 
of  $90  for  2,000  feet.  I  cannot  interpret  ihe 
clause  as  expressed  in  the  mortgage  to  give 
a  right  to  the  mortgagor  and  its  grantees  to 
secure  the  release  of  a  smaller  portion  than 
2,000  feet  or  any  fractional  part  of  2,000 
feet  without  vioknce  to  the  expressed  words 
and  manifest  meaning  of  the  contract  by 
thrusting  into  the  agreement  (which  is  per- 
fectly clear  in  Itself)  a  term  not  assented  to 
by  the  mortgagee. 

The  further  claim  by  the  defendants  is  that 
the  map  produced  Is  a  plan  of  the  mortgaged 
premi.<ses.  which  the  mortgagee  has  accepted  as 
a  basis  for  the  release  of  the  lots.  It  does  not 
appear  tliat  the  map  was  one  prepared  with  the 
mortgage  for  this  purpose.  Nothing  In  the  mort- 
gage  makes  any  reference  to  any  plan  or  map, 
either  in  existence  when  the  mortgage  was 
made,  or  then  in  preparation  or  contemplation. 
The  parol  evidence  shows  that  the  map  was 
prepared  after  the  purchase,  and,  as  the  mort- 
enge  Is  a  purchase-money  moi-tgage,  it  ihust 
have  been  after  the  mortgage  had  been  made; 
and  it  does  not  appear  that  in  making  the 
map.  the  provision  for  the  release  of  lots  in 
the  mortgage  was  considered.  The  lots  are 
not  laid  out  in  subdivisions  of  2,000  square 
feet.  The  mortgage  provides  only  for  releases 
of  lots  of  2,000  square  feet  each.  An  effort 
was  made  to  show  that  there  was  a  uolfonu 


proportion  in  the  amounts  paid  for  releases  of 
lots  under  the  map,  according  with  the  sum 
named  In  the  mortgage  as  necessary  to  be  paid 
to  release  2,000  square  feet.  This  attempt  to 
support  the  map  bad  no  such  uniformity  as 
would  be  required  to  give  it  sufBcient  weight 
to  impose  an  obligation  on  the  mortgagee. 
The  rate  per  2,000  square  feet  released  varies 
from  $«9.74,  for  the  lowest,  to  $99.12,  for  the 
highest.  An  attempt  was  made  to  obtain  an 
average  nearer  to  $90,  by  taking  in  the  super- 
ficial area  of  the  alleys;  but  this  rule,  while 
helping  in  some  cases,  would  hinder  in  others, 
and  I  can  see  no  reason  for  putting  in  the  area 
of  alleys  as  a  factor,  and  omitting  that  of 
streets.  If  the  latter  be  done,  all  possibility 
of  harmony  between  the  sum  named  in  the 
mortgage  and  that  actually  agreed  upon  in  the 
releases  granted  is  destroyed.  More  than  1,500 
lots  are  shown  on  the  map.  There  were  only 
12  r^eases  given,  releasing  33  lots  before  the 
scheme  was  abandoned.  None  of  these  were 
given  to  the  defendants  Anderson  or  Heck. 
All  were  given  to  the  mortgagor  company. 
The  amounts  paid  for  releases  were  none  of 
them,  when  computed,  shown  to  be  exactly  at 
the  rate  of  $90  for  2,000  square  feet;  and  some 
of  them  varied  so  greatly  that  It  was,  I  think, 
demonstrated  that  this  rate  was  not  in  fact  one 
recognized  by  the  parties  as  a  l)asls  at  the  time 
of  the  giving  of  the  release,  and  that,  where 
there  was  an  approach  to  this  rate  in  fixing 
tbe  sum  to  be  paid  for  releases  of  fractional 
parts,  it  was  a  mere  coincidence.  The  testi- 
mony of  the  witness  Taylor  (one  of  the  officers 
of  the  mortgagor  company),  for  the  deftodants, 
was  tiiat  he  thought  there  was,  "to  the  best  of 
his  knowledge,"  an  understanding  with  Mr. 
Hall  (the  agent  of  the  mortgagee)  that  the 
agreements  in  the  mortgage  should  be  inter- 
preted to  apply  to  the  map.  No  other  witness 
aided  this  proof.  Mr.  Taylor  testified  that  the 
settlements  for  the  releases  and  payments 
therefor,  by  check,  were  conducted  by  Mr. 
Moore  (another  oflJcer  of  the  mortgagor  com- 
pany), and  not  by  him  (Taylor).  So  it  is  Indi- 
cated that  In  speaking  of  his  "thought,"  and 
"to  the  best  of  his  knowledge,"  this  witness 
was  drawing  an  inference,  rather  than  swear- 
ing to  a  fact.  On  the  other  hand,  Mr.  Hail, 
who  actually  conducted  the  release  settlements, 
swears  positively  that  he  never  saw  either  the 
map  or  an  outline  of  it  until  after  the  deed  for 
the  property,  and  the  mortgage  of  It  had  been 
exchanged;  that  there  was  no  agreemrat  to 
release  by  a  map  to  be  drawn,  and  that  there 
was  no  agreement  as  to  releases  outside  of 
that  contained  in  the  mortgage;  that  the  re- 
lenses  were  arranged  with  Mr.  Moore,  as  ap- 
plied for,  and  there  was,  on  talking  it  over, 
an  arbitrary  amount  fixed,  not  alwa.vs  the 
same;  that  they  had  no  way  of  calculating  to 
find  it  In  this  condition  of  the  proofs.  I  can- 
not see  any  ground  upon  which  to  sustain  the 
defendants'  clalni  to  a  right  to  a  release  of 
their  lots  from  the  lien  of  the  complainant's 
mortgage.  The  superficial  area  of  lots  22  and 
23  in  section  5,  belonging  to  the  defendant  An- 
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(lorson,  is  3,060  square  feet.  That  of  lot  36, 
section  11,  belonging  to  tiie  same  defendant,  is 
1,275  square  feet.  The  lot  No.  51,  section  5, 
Itelonging  to  the  defendant  Heck,  contains 
1,184  square  feet  It  is  these  areas  which  the 
defendants  insist  the  complainant  is  bound  to 
release.  None  of  these  areas  ai-e  within  the 
operation  of  the  release  clause  in  the  mort- 
gage, nor  has  any  other  obligation  to  release 
them  been  shown  to  be  incumbent  upon  the 
complainant. 

The  defendants  also  insist  that  the  complain- 
ant, by  the  glying  of  the  releases  to  the  mort- 
gagor company,  Is  estopped  to  deny  the  defend- 
ants' right  to  releases.  The  complainant  had 
the  right  to  release  any  lot  she  chose  without 
any  agreement  That  she  released  lots  for  the 
mortgagor  company  did  not  of  Itself  obligate 
her  to  release  other  lots  for  its  grantees.  To 
impose  this  duty  upon  her,  there  must  have 
been  some  contract  That  the  provision  in 
the  mortgage  did  not  require  the  complainant 
to  release  the  defendants'  lot  has  already  been 
shown.  No  proof  has  been  given  showing  that 
the  complainant's  conduct  induced  the  defend- 
ants to  buy.  In  the  expectation  of  a  release. 
There  is  no  evidence  that  the  defendants  An- 
derson and  Hecli,  or  eitlier  of  them,  even  knew 
of  the  releases  to  the  mortgagor  company,  and 
purchased  their  own  lots  relying  on  this  ac- 
tion of  the  mortgagee,  as  an  interpretation  of 
the  clause  of  release  in  the  mortgage.  Nothing 
done  by  the  complainant  appears  to  have  in- 
duced the  defendants  to  change  their  position. 
They  simply  bought  their  lots  subject  to  the 
complainant's  mortgage.  There  is  no  room  for 
the  application  of  the  doctrine  of  estoppel. 

The  complainant  claims  that  the  nonpay- 
ment of  Interest  and  taxes  had  caused  the 
principal  to  become  due,  before  any  tender 
was  made  in  part  payment  of  the  principal, 
tinder  the  release  clause  in  the  mortgage,  and 
that,  while  interest  remained  due  and  taxes 
unpaid,  the  defendants  bad  no  right  to  insist 
upon  a  payment  on  account  of  the  principal. 
The  eflBciency  of  the  defendants'  tender  of  the 
release  money  claimed  to  be  sufficient  and  its 
amount,  and  proper  payment  Into  court,  are 
also  denied  by  the  complainant.  I  do  not 
think  it  necessary  to  detei'mlnc  these  ques- 
tliws,  as,  In  my  opinion,  the  defendants  have 
failed  to  show  their  right  upon  any  ground  to 
the  releases  demanded.  I  will  advise  a  decree 
In  accordance  with  the  prayer  of  the  com- 
plainant's bill,  without  releasing  the  defend- 
ants' lots.  The  order  of  sale  of  the  different 
lots  must  preserve  the  equitable  rights  of  the 
purchasers  from  the  mortgagor  company  and 
their  grantees. 


SNYDER  V.  DWELLING  HOUSE  INS.  (X). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  5,  1897.) 

Inbl'kamcb  —  Pitoop  OF  Loss— Waiver  bt  Aobnt 

— EVIDBSOE— CoSDITIOXS. 

1.  A  stipulatioii  tliat  no  agent  of  the  insurer 
■bail  have  power  to  waive  "any  t>rovi8ion  or  con- 


dition" of  the  policy  does  not  apply  to  a  require- 
ment that  proofs  of  loss  must  be  furnished  nitli- 
in  a  specified  time. 

2.  Such  requirement  may  be  waived  by  a  local 
agent,  authorized  to  fill  np  blank  polidea,  deliver 
them  to  applicants,  collect  prcmiams,  and  forward 
same  to  die  compuiy,  less  his  oommisaions. 

3.  The  participation  of  the  agent  in  the  adjust- 
ment, and  his  statement  to  the  insured  that  the 
latter  need  do  nothing  further  till  be  hears  from 
the  company,  is  evidence  of  snch  waiver. 

4.  A  provision  that  a  policy  shall  be  void  if 
there  be  kept  on  the  premises  "petroleum  or  any 
of  its  products  of  eqtial  or  greater  inflammabilitT 
than  kerosene  oil  of  legal  standard  (which  last 
may  be  used  for  lights  only,  provided  the  oil  be 
dru'Wu,  and  the  lamps  be  trimmed  and  filled,  sole- 
ly by  daylight)"  does  not  prohibit  the  use  of  kero- 
sene in  an  oil  cook  stove. 

Gnmmere  and  Dayton,  JJ.,  dissent 

Error  to  supreme  coturt. 

Action  by  Frank  R.  Snyder  against  the 
Dwelling  House  Insurance  Company.  A  jtidg- 
raent  for  plaintiff  was  reversed  by  the  supreme 
court  (34  AtL  931),  and  plabitlfr  brings  error. 
Reversed. 

Frank  P.  McDennott,  for  plaintiff  in  error. 
C.  &  R.  W.  Parker,  for  defendant  in  error. 


DEPUE,  J.  This  was  an  action  on  a  policy 
of  insurance  against  loss  by  fire,  dated  August 
27,  188(2.  The  suit  was  tried  in  the  court  of 
common  pleas  of  Monmouth  county,  and  re- 
sulted In  a  verdict  for  the  plahitiff.  Tbe  prop- 
arty  insured  was  a  dwelling  house  situate  at 
Freehold.  The  fire  occurred  August  9,  18W. 
Notice  of  the  loss  was  promptly  giroi,  and 
was  received  by  the  company  August  11th. 
The  policy  requires  proof  of  loss,  containing 
a  statement  setting  out  several  particulars,  and 
sworn  to,  to  be  rendered  to  the  company  with- 
in 30  days  after  the  fire.  Near  the  end  of  the 
policy  is  a  clause  that  no  suit  or  action  on  the 
policy  shall  be  sustainable  imless  tlie  insnred 
shall  have  fully  complied  with  all  tbe  require- 
ments of  the  policy.  The  policy  condndes  as 
follows:  "This  policy  Is  made  and  accepted 
subject  to  tbe  foregoing  stiptdations  and  condi- 
tions, together  with  such  other  ptovisiosis. 
agreements,  or  conditions.  If  any,  as  prc^ierly 
are  or  shall  be  indorsed  hereon  or  added  here- 
to, and  no  officer,  agent,  or  other  representa- 
tive of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy." 
Proof  of  loss  such  as  required  by  the  policy 
was  not  furnished  imtil  tbe  latter  part  of  Oc- 
tober, which  was  after  the  e-vplration  of  tbe 
30  days  after  the  Are.  To  Jtistlfy  the  falltnv 
to  furnish  proofs  of  loss  in  season,  the  plain- 
tiff relied  upon  a  waiver  by  agents  of  the  crau- 
pany.  The  facts  relied  on  for  that  purpose  ar? 
these:  Lockwood,  tbe  local  agent  of  the  com- 
pany at  Freehold,  gave  the  company  notice 
of  the  loss  by  a  letter  dated  August  9th.  .•ray- 
ing also  that  the  Phoenix  Company  bad  a 
policy  of  $1,000  on  tbe  honaebold  furniture. 
On  the  13th  or  14th  of  August  Nichols,  a 
special  agent  of  the  company,  came  to  Free- 
bold.  Nichols  testified  that  be  came  there  as 
tbe  company's  special  agent,  solely  for  tbt? 
purpose  of  ascertaining  tbe  amount  oC  the  loss 
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or  damage.  When  Nichols  arrlTed  at  EYee- 
hold,  Mr.  Walsh,  an  adjuster  representing  tbe 
Phcenlx  Company,  was  there.  Lockwood  tes- 
tified that  Mr.  Nichols  said  to  him,  in  the 
presence  of  the  plalntifi,  "Lockwood,  I  have 
arranged  with  Mr.  Walsh  to  adjust  the  loss, 
and  I  can  go  on  to  Philadelphia  and  save 
time;"  that  be,  Walsh,  and  the  plaintiff  then 
adjusted  the  loss  at  $1,100,  and  the  plaintiff 
signed  a  paper  agreeing  to  accept  that  stun 
from  the  defendant  company.  Lockwood  fur- 
ther testified  that  be  at  that  time  asked  the 
plaintiff  if  be  had  the  specifications  of  tbe 
loss;  tliat  plaintiff  said  he  did  not  hare  tbem 
then,  but  tbe  company  could  have  them  at  al- 
most any  time  they  desired;  that  he  (Lock- 
wood)  then  said  to  tbe  plaintiff  he  would  wait 
to  see  what  the  company  required  further. 
Tbe  plaintiff  testified  that  -Lockwood,  after  the 
paper  was  signed,  told  him  that  be  had  noth- 
ing further  to  do  until  he  heard  from  the  com- 
pany in  regard  to  the  insurance.  Tbe  force 
of  this  testimony  arises  from  the  fact  that 
Liockwood  participated  in  the  adjustment  of 
tbe  loss,  and  advised  the  plaintiff  that  be  bad 
nothing  further  to  do  until  be  heard  from  tbe 
company.  The  plaintiff  received  no  informa- 
tion from  the  company  on  the  subject  until, 
by  a  letter  dated  October  11th,  signed  by  the 
assistant  secretary,  he  was  notified  that  the 
company  disavowed  liability  upon  the  policy, 
for  tbe  reason,  among  other  rea.sons,  that 
proofs  of  loss  had  not  been  given  to  the  com- 
pany within  30  days.  Lockwood  testified  that 
he  was  the  resident  representative  of  the  com- 
pany at  Freehold,  and  bad  charge  of  issuing 
policies;  that  tbe  way  policies  were  issued  by 
liim  was  that  tbe  policies  were  sent  to  bim 
oigned,  and  in  blank;  that  he  was  to  fill  up 
the  policies,  to  Issue  insurance,  either  fire,  light- 
ning, or  tornado,  sign  tbem,  and  deliver  them 
to  tbe  insured,  collect  tbe  premiums,  and  for- 
ward tbe  premiums,  less  his  commissions,  to 
tbe  company.  If  tbe  presentation  of  proofs 
of  loss  was  capable  of  being  waived  otherwise 
than  by  agreement  Indorsed  upon  tbe  policy, 
in  compliance  with  its  terms,  Lockwood's 
agency  was  such  that  tb^  waiver  might  be 
made  by  bim,  and  bis  acts  and  assurances 
were  such  as  were  competent  evidence  of  a 
waiver.  The  trial  Judge  gave  tbe  instruction 
to  tbe  jury  that  proofs  of  loss  might  be  waiv- 
ed by  tbe  company  by  acts  and  dedarationt 
which  led  tbe  insured  to  believe  that  It  would 
not  insist  upon  such  a  requirement,  and  that 
an  agent  "intrusted  with  policies  of  insurance 
In  blank,  and  authorized  to  issue  them  upon 
the  application  of  parties  seeking  insurance,  is 
thereby  clothed  with  apparent  authority  to 
bind  tbe  company  in  reference  to  any  condi- 
tion of  the  contract,  whether  precedent  or  sub- 
sequent, and  may  waive  notice  of  proofs  of 
loss,  and  may  bind  the  company  by  his  ad- 
missions in  respect  thereto."  With  these  in- 
structions, the  questions  of  fact  arising  from 
the  evidence  were  left  to  the  jury.  These  in- 
structions were  in  conformity  with  the  prin- 
ciple adjudged  in  Caraon  v.  Insurance  Co.,  43 


N.  J.  Law,  300.  Upon  these  ii^tructions,  tbe 
supreme  cotirt  reversed  the  Judgment.  In  the 
Carson  Case  the  language  of  the  policy  was 
that  "no  agent  of  this  company  is  authorized 
in  any  respect  to  change  the  terms  and  condi- 
tions of  tills  policy,  and  they  shall  be  neither 
changed  nor  waived  except  in  writing,  signed 
by  tbe  president  or  secretary  of  the  company." 
The  principle  adjudged  in  that  case  was  ttiat 
such  a  stipulation  applies  only  to  those  condi- 
tions and  provisions  In  the  policy  which  relate 
to  the  formation  and  continuance  of  tbe  con- 
tract of  insurance,  and  are  essential  to  the 
binding  torce  of  tbe  contract  while  it  is  run- 
ning, and  does  not  apply  to  those  conditions 
which  are  to  be  performed  after  the  loss  has 
occurred,  in  order  to  enable  the  assured  to  sue 
upon  his  contract;  and  hence  that,  after  the 
loss  has  happened,  conditions  in  the  policy 
with  respect  to  notice  of  loss  and  preliminary 
proofs  may  be  waived  by  parol,  though  the 
policy  contain  such  a  stipulation  as  is  above 
referred  to.  In  the  supreme  court  the  learned 
judge  who  prepared  the  opinion  distinguishes 
this  case  from  the  Carson  Case  in  tbe  fact  that 
in  this  policy  the  phrase  is,  "any  provision  or 
condition  of  the  policy,"  whereas  in  the  other 
case  the  language  was,  "terms  and  conditions 
of  insurance."  We  think  this  distinction 
without  substance.  The  word  "provision"  is 
a  word  in  common  use  to  express  the  terms, 
stipulations,  and  conditions  in  deeds,  con- 
tracts, statutes,  and  constitutions.  "In  law," 
tbe  word  provision  "is  a  stipulation;  a  rule 
provided;  a  distinct  clause  in  an  instrument 
or  statute;  a  rule  or  principle  to  be  referred 
to  for  guidance,  as  ibe  provisions  of  law,  tbe 
provisions  of  tbe  constitution,"  etc.  Cent. 
Diet.  "Provisions."  Substantially  the  same 
definition  is  given  In  Webster's  Dictionary  and 
In  the  Bncyclopsedlc  Dictionary.  "Proviso," 
when  used,  always  Implies  a  condition,  unless 
subse<iuent  words  change  it  to  a  covenant.  2 
Bouv.  Law  Diet.  399,  "Proviso."  The  word 
"provision,"  In  this  paragraph,  is  meaningless 
if  not  synonymous  with  terms  and  conditions 
contained  in  the  body  ot  tbe  policy,  unless  it 
be  limited  to  provisions  Indorsed  upon  the  pol- 
icy set  out  in  the  preceding  member  of  the 
sentence.  We  think  the  InBtmction  of  the 
trial  court  on  this  head  was  correi't,  and  that 
the  reversing  judgment  of  the  supreme  court 
should  be  reversed. 

Another  assignment  of  error  appears  in  the 
record  which  was  not  considered  in  the  su- 
preme court.  There  was  a  kerosene  oil  stove 
in  the  shed  which  was  on  the  premises.  Tbe 
oil  stove  was  used  for  cooking.  Tbe  fire 
broke  out  in  close  proximity  to  the  store. 
The  lamp  in  tbe  stove  was  then  burning,  but 
the  fire  was  not  caused  by  an  explosion.  The 
policy  contains  a  provision  that  it  should  be 
void  If  "there  be  kept,  used,  or  allowed  on 
the  above-described  premises  naphtha  or  pe- 
troleum or  any  of  its  products  of  equal  or 
greater  infiammabillty  than  kerosene  oil  of 
legal  standard  [which  last  may  be  used  for 
lights  only,  provided  tbe  oil  be  drawn,  and 
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the  lamps  be  trimmed  and  flUed,  soleJiy  by 
4ayUght]."  The  only  legal  standard  for  pe- 
troleum or  any  of  its  products  is  that  specl- 
fled  by  the  act  of  1883.  That  act  provides 
that  "only  such  products  of  petroleum  as  will 
not  flash  at  a  less  temperature  or  flash  test 
than  one  hundred  degrrees  Fahrenheit  may  be 
sold  for  lighting  or  illuminating  purposes,  ex- 
■cept  when  the  same  is  to  be  used  In  street 
lamps  or  open  air  receptacles  or  In  gas  ma- 
chines, in  which  case  (as  to  petr(deum  or 
kerosene)  there  shall  be  plainly  marlced  on 
the  barrel,  can  or  vessel  in  which  the  same  Is 
sold,  etc.,  the  words  'Not  for  inside  lights.' " 
2  Gen.  St.  p.  2454.  No  standard  is  prescribed 
by  this  statute  except  for  lighting  or  illumi- 
nating purposes,— "inside  lights."  In  fact, 
the  Icerosene  oil  used  in  the  Icerosene  store 
was  of  the  standard  of  150  degn.'ees  Fahren- 
heit, flash  test,  which  is  above  the  standard 
mentioned  in  the  statute.  The  contention  Is 
that  the  policy,  by  force  of  the  above  provi- 
sion, was  avoided  by  the  use  of  l:erosene  oth- 
«rwlse  than  in  lamps  for  illuminating  pur- 
poses. The  result  of  this  contention  depends 
upon  the  construction  and  effect  of  the  clause 
of  the  policy  above  set  out  It  is  a  settled 
mle,  in  the  construction  of  contracts  of  in- 
surance, that  policies  of  insurance  will  be 
liberally  construed  to  uphold  the  contract, 
And  conditions  contained  in  them  which  cre- 
ate forfeitures  will  be  construed  most  strong- 
ly against  the  Insurer,  and  will  never  be  ex- 
tended beyond  the  strict  words  of  the  policy. 
Carson  v.  Insurance  Co.,  supra.  In  Stone's 
Adm'rs  V.  Casualty  Co.,  84  N.  J.  Law,  371- 
jr75.  Chief  Justice  Beasley  said:  "A  qualifica- 
tion of  the  agreement  so  restrictive  of  the 
rights  of  the  party  Insured  ought  not  to  be  ad- 
mitted unless  the  terms  of  the  hidorsement  will 
bear  no  other  rational  interpretation.  If  the 
terms  used  are  imperfect,  it  is  the  fault  of 
the  defendants.  It  is  their  contract  and  the 
construction  of  it  must  be  most  strongly 
Against  them."  The  principal  member  of 
this  clause,  "if  there  be  kept,  used,  or  al- 
lowed on  the  above-described  premises 
■•  •  •  petroleum  or  any  of  its  products  of 
equal  or  greater  inflammability  than  kero- 
sene oil  of  legal  standard,"  is  not  broken  by 
the  use  made  of  kerosene  in  this  instance. 
The  defense  rests  upon  the  other  member  of 
the  sentence,  which  is  inclosed  in  brackets, 
viz.  "which  last"— i.  e.,  kerosene  oil  of  legal 
standard— "may  be  used  for  lights  only,  pro- 
vided the  oil  be  drawn,  and  the  lamps  be 
trimmed  and  filled,  solely  by  daylight"  This 
member  of  the  sentence  imports  a  regula- 
tion of  the  use  of  kerosene  oil  when  used  for 
lighting  purposes,  and  the  words  used  are 
capable  of  a  construction  which  would  give 
to  it  no  other  effect  If  the  insurer  intended 
to  prohibit  the  use  of  kerosene  for  any  other 
purpose  than  for  lights,  it  would  have  been 
easy  to  so  express  the  prohibition  in  its  poli- 
cies. Policies  of  Insurance  against  fire  are 
taken  out  by  all  classes  of  persons,  educated 
and  uneducated,  and  no  rule  of  law  is  more 


salutary  than  that  conditions  In  these  lu- 
Btruments,  expressed  In  terms  ambiguous  and 
capable  of  misleading,  shall  not  be  ailowei 
to  avoid  the  contract.  The  member  of  thi' 
sentence  within  the  brackets,  to  say  the  least, 
is  confusing  and  aanbiguous  when  taken  in 
connection  with  the  words  which  precede  it 
and  should  not  be  allowed  to  make  void  this 
policy  under  the  circumstances  of  this  case. 
The  Judgment  of  the  supreme  court  should 
be  reversed,  and  the  Judgment  of  the  com- 
mon pleas  restored. 

OUMMERE  and  DAYTON,  JJ.,  dissent 


STATE    (SHARP,    Prosecutrix)    r.    FROEH- 

LICH,  Collector. 
(Supreme  Court  of  New  Jersey.    June  3,  1897.) 

SCBOOL  DiSTKICTS— COXSOLIDATIOS — BOKDB — TAX- 
ATION—DISTRICT  Clbrk. 

1.  Where  two  school  districts,  one  of  which 
had  issued  bonds,  were  consolidated  under  Gen. 

1  St  p.  3055,  property  in  what  was  formerly  the 
i  district  tliat  did  not  issue  the  bonds  was  not 
!  subject  to  a  tax  for  their  payment 

2.  There  is  no  statute  aathorizing  an  order  toga- 
ed  alone  by  a  district  cierk  for  levying  a  tax  to 
meet  original  bonds  issued  tv  a  school  district 
not  Iiaving  a  special  charter. 

Certiorari  by  the  state,  on  the  prosecution  of 
Sarah  F.  Sharp,  against  Herman  Froetalich. 
collector  of  Union  township,  to  review  an  as- 
sessment of  taxes.  Such  assessment  was  set 
aside  In  part. 

Argued  February  term,  1897,  before  GARRI- 
SON and  GUMMEUE,  JJ. 

Adlson  Ely,  for  prosecutrix. 

PER  CURIAM.  By  the  school  taw  of  May 
25,  1804  (3  Gen.  St  p.  3055),  the  school  dis- 
tricts No.  88  and  No.  39,  into  which  the  town- 
ship of  Union,  Bergen  county,  had  been  divid- 
ed, became  one  school  district.  In  1895  the 
voters  of  this  district  ordered  $3,000  to  be 
raised  for  school  purposes,  bnt  the  assessor  of 
the  township  levied  a  school  tax  amounting  to 
$4,550.  The  prosecutrix,  by  this  writ  of  cer- 
tiorari, seeks  to  set  aside  so  much  of  tlie  tax 
assessed  against  her  as  was  levied  to  raise 
the  excess,  ?1,550.  The  excess  was  levied  t'l 
meet  school  bonds  issued  by  the  former  dis- 
trict No.  39  in  the  year  1898,  and  the  first 
ground  on  which  the  collector  defends  the  tax 
is  that  in  1893  the  voters  of  that  district  or- 
dered such  a  sum  to  l>e  raised.  But  the  prop- 
erty of  the  prosecutrix  is  in  wliat  was  former- 
ly district  No.  38,  and  manifestly  the  Toter> 
of  district  No.  30  in  the  year  1893  conl.l  n..; 
legalize  a  tax  on  the  property  in  district  No. 
38,  to  be  levied  in  the  year  1895.  The  next 
support  for  the  tax  is  sought  In  an  order 
signed  by  the  clerk  of  the  district  fan  1896,  di- 
recting the  assessor  to  levy  this  sum  to  ni>H.-t 
the  bonds  mentioned,  which,  it  is  insisted,  ha-.! 
become  debts  of  the  consolidated  dis^trict  tm- 
der  said  law  of  May  25,  1894.  But  we  can- 
not find  any  legislatloa  to  sustain  snch  an  or- 
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der.  Tbe  atrntnteB  moat  nearly  applicable  aeem 
to  be  aectioa  20,  p.  3060,  section  4,  p.  3066,  sec- 
tion 2,  p.  3080,  and  aecUon  3,  p.  3088,  of  the 
General  Statntes.  None  of  these  laws,  how- 
ever, purports  to  sanction  an  order  or  warrant, 
signed  by  a  district  clerk  alone,  for  leryinc  a 
tax  to  meet  original  (not  renewal)  bonds  is- 
sued by  a  school  district  not  having  a  special 
charter.  And  the  bonds  In  question  were  of 
this  character.  So  much  of  the  acbocl  tax, 
being  ^*><>/4gBo  thereof,  must  therefore  be  set 
aside.  According  to  the  acts  of  March  26, 
1852  (3  Gen.  St.  p.  3300),  and  March  23,  1881 
(3  Gen.  St.  p.  3404),  tbe  residue  of  the  tax  must 
stand.  The  prosecutrix  should  not  ceoover 
costs  against  the  defendant 


COLES  et  al.  t.  C0LE»  et  al. 

(Court  of  Chancery  of  New  Jersey.    June  28, 

1897.) 

WlLM  —  COXSTRITTIOX  —  NaTI'IIE  OP  EsTATR        | 

UevisEn. 

1.  A  devise  of  the  "rwil  estate"  derived  by  ; 
testatrix  from  her  deceased  son  does  not  include 
land  ptirchnsed  by  her  at  foreclosure  of  mortgn(;es 
bequeathed  to  her  by  the  son. 

2.  A.  devise  of  testatrix's  "unimproved"  real 
estate  passes  land  leased  by  her  to  tenants  who 
built  thereon  under  such  drcnmstances  that  the 
buildings  remained  their  personal  property. 

I 
Bill  by  George  Colen  and  others,  executors  i 

of    Elizabeth    V.    Coles,    deceased,    against  | 

Charles  F.  Coles  and  others,  to  quiet  title.         i 

ISdwln    B.    Williamson,    for    complainants. 
William  O.  Codlipp  and  Oscar  Keen,  for  de-  i 
fendants. 


STEVENS,  y.  C.     This  Is  a  biU  to  qtUet 
title  to  land  In  Jersey  City.     The  title  depends 
upon  the  proper  construction  to  be  given  to  I 
that  chiuse  of  the  will  of  Mrs.  Elizabeth  V.  ' 
Coles  by  which  she  specifically  devises  "bo  | 
much  of  my  real  estate  situate  in  Jersey  City,  ; 
derived  by  me  from  my  son  William  F.  Coles,  i 
lately  deceased,  as,  at  my  decease,  shall  re-  ' 
main  unsold,  and  shall  not  then  be  improved 
by  dwelling  houses  or  other  buildings."     Two  ; 
queettlons  have  arisen  imder  this  clause.     The  j 
first  Is  this:    Mrs.  Coles  became  entitled  under  ! 
her  son's  will  (she  having  survived  him)  to  j 
certahi .  mortgages  upon  real  estate.     These  , 
she  foreclosed,  and  at  the  foreclosure  sale  she 
bought  in  the  land  mortgaged.    The  defend-  ; 
ants'  contention  is  that  this  is  a  part  of  the 
real  estate  which  she  derived  from  her  sou, 
tbe  argument  being  that,  as  owner  of  the  mort- 
gage, she  took  a  conditional  fee  derived  from  { 
her  son,  which  continued  to  he  vested  In  her 
uutil  the  foreclosure  sale,  when  it  became,  by 
ber  act  of  purchasing,  an  absolute,  uncondi- 
tional one.     This  contention  appears  to  me  to 
be  untenable.     What  Mrs.  Coles  derived  from 
ber  son  was  a  real  security  for  money.     This 
security  would,  in  case  of  intestacy,  pass  to 
tbe  personal  representative  as  personal  estate, 
and  not  to  the  heir  at  law  as  real  estate.    But 
S7A.-66 


the  devise  is  specifically  limited  to  real  estate. 
To  cite  cases  at  this  day  going  to  show  that 
the  status  of  Mrs.  C!olee  as  mortgagee  does 
not,  according  to  the  course  of  decision  in  this 
state,  constitute  her  the  owner  of  the  land 
mortgaged,  except  in  the  very  limited  sense 
pointed  out  by  the  late  chief  Justice  In  Wade 
V.  Miller,  32  N.  J.  Law,  286,  would  seem  to 
be  unnecessary. 

The  second  question  is  one  which,  at  least  at 
first  blush,  would  appear  more  doubtful.  It 
arises  in  this  wise:  The  husband  of  testatrix 
was  the  owner  of  a  large  amount  of  real  estate 
in  Jersey  City.  By  bis  will,  proved  in  1865, 
he  gave  testatrix  (speaking  generally)  the  In- 
come of  one-half  of  his  estate  for  her  life. 
He  gave  the  residue  of  his  estate  to  his  son 
William.  WlUiam  died  in  1881,  having  de- 
vised and  bequeathed  all  his  property  to  his 
mother.  The  devised  property  may  be  classi- 
fied as  follows:  (1)  Beal  estate  which  had 
been  improved  by  William  or  his  predecessors 
in  the  title;  (2)  real  estate  altogether  unim- 
proved; and  (3)  real  estate  peculiarly  situ- 
ated, In  that,  having  been  leased  while  unim- 
proved, It  had  been  built  upon  by  the  leasees, 
under  such  circumstances  of  agreement  or  con- 
sent that  It  was  conceded  by  both  sldex  on 
the  argument  that  as  between  iandl<ml  and 
tenant  these  Improvements  were  personal 
property.  It  Is  only  In  relation  to  this  last 
class  that  any  controversy  has  arisen.  It  is 
contended  by  complainants'  counsel  that  these 
lands  were,  in  fact,  "improved  by  dwelling 
houses  or  other  buildings,"  and  consequently 
did  not  pass  under  the  clause  of  the  will  now 
under  consideration;  while,  on  the  other  hand. 
It  is  contended  by  defendants'  couasel  that,  as 
to  the  testatrix,  these  lands  were  unimproved. 
and  therefore  did  pass.  It  appears  to  me  that 
this  latter  contention  is  the  more  reasonable. 
It  la  conceded  that,  so  far  as  the  legal  right  of 
the  testatrix  extended,  the  lands  were  unim- 
proved. She  had  no  more  title  to  the  houses 
of  her  tenants,  merely  because  they  atood  up- 
on her  land,  than  she  would  have  bad  to  their 
horses  and  carriages.  Pope  t.  Skinkle,  45  N. 
J.  Law,  41.  And  not  only  was  there  no  an- 
nexation In  law,  but  the  two  things  thus  tem- 
porarily united  were,  in  legal  contemplation, 
different  species  of  property;  the  one  being 
real  property,  and  the  other  personal.  The 
testatrix  was  receiving  a  ground  rent  for  the 
land.  For  the  buildings  on  the  laud  she  was 
getting  nothing,  and  had  no  interest  in  them. 
In  h»  will  she  gives  her  improved  land  to  one 
class  of  persons,  her  unimproved  to  another. 
Is'  it  not  reasonable  to  suppose  that  in  so  giv- 
ing her  unimproved  real  estate  she  was  giv- 
ing It  from  the  standpoint  of  ber  own  legal 
right,  rather  than  from  that  of  a  sti-auger? 
As  to  her,  it  was  unimproved.  It  is  true  that 
a  stranger  knowing  nothing  of  the  factB 
would,  on  looking  at  the  property,  assert  that 
It  was  Improved  real  estate;  but  this  asser- 
tion would  be  based  upon  want  of  knowledge, 
or,  to  speak  more  accurately,  upon  a  contem- 
plation of  the  properljr  as  one  undivided  whole. 
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—SB  being  nothing  bat  land.  With  knowledge 
of  all  the  facto,  he  would  admit  that,  In  so 
far  as  it  was  real  property,  it  was  unimprov- 
ed. Counsel  contended  that  In  making  her 
classification  she  meant  to  distinguish,  not  be- 
tween projterty  which,  as  to  her,  was  im- 
proved, and  property  which,  as  to  her,  v«is 
unimproved,  but  between  property  which  was 
productive  and  property  which  was  nonpro- 
ductive. But  testatrix  has  failed  to  suggest 
any  such  distinguishing  test  by  the  words  she 
has  nsed.  It  appears  from  the  testimony  of 
George  Coles  that  testatrix  did,  in  fact,  in  her 
lifetime,  derive  rent  from  a  vacant  lot.  Any 
argnpient  which  would  go  to  exclude  such  a 
lot,  if  rented  at  her  decease,  and  then  unim- 
proved, from  the  scope  of  the  devise,  would 
necessarily  be  fallacious.  I  think,  therefore, 
the  lots  in  controversy  on  this  branch  of  the 
case  belong  to  the  devisees  named  in  the  first 
clause  of  Mrs.  Coles*  will. 


MAYOR,  ETC.,  OF  JERSEY  CITY  v.  TALL- 
MAN. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  1,  1897.) 
Appeal— Kkvikw  or  Facts. 
Findings  of  fact  by  the  court  trying  a  case 
withont  n  jury  are  not  reviewable  on  error  to 
the  court  of  errors  and  appeals, 
Dixon,  J.,  dissenting. 

Error  to  supreme  court 

Action  by  William  I).  Tallman  against  the 
mayor  and  aldermen  of  Jersey  City.  There 
was  a  judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

Spencer  Weart,  John  A.  Blair,  and  William 
D.  Edwards,  for  plaintiffs  in  error.  Allan  L. 
McDermott,  for  defendant  in  error. 

PER  CURIAM.  The  record  shows  that  the 
issue  in  this  cause  was  tried  before  a  Judge 
without  a  Jury,  and  the  bills  of  exception 
show  that  upon  the  trial  the  Judge  found  the 
following  facts,  viz.:  That  the  city,  by  its 
lawfully  authorized  agents,  employed  Tall- 
man  as  supervising  inspector  of  a  city  hall 
then  to  be  erected,  at  a  salary  of  five  dollars 
per  day,  to  commence  when  the  work  upon 
the  building  should  have  been  started;  that 
T.  accepted  the  employment;  that  the  city's 
agents  afterwards  directed  him  to  report  for 
duty,  which  he  did;  that,  during  the  period 
covered  by  the  declaration,  he  performed 
services  for  the  city,  and  such  services  as 
were  required  of  him  as  such  Inspector.  Up- 
on these  facts,  the  conclusion  of  the  Judge 
was  that  T.  was  entitled  to  recover  five  dol- 
lars per  day  for  every  day  during  the  period 
covered  by  the  claim  (except  Sundays  and 
holidays),  and,  upon  a  postea  expressing  that 
conclusion,  Judgment  was  entered,  to  renjove 
which  this  writ  of  error  was  brought. 

The  bills  of  exception  on  which  error  la  as- 
signed all  challenge  the  correctness  of  the 


Judge's  findings  of  fact,  except  one.  wliii-h 
objects  to  the  conclusion  upon  the  faeis 
found.  On  a  trial  by  a  Judge,  without  Jnrv. 
it  Is  his  province  to  settle  the  facts  according 
to  his  views  of  the  evidence.  Kalbfleisch  v. 
Oil  Co.,  43  N.  3.  Law,  259.  His  findings  of 
fact  are  not  reviewable  on  error.  It  is  only 
where  the  facts  found  do  not  support  the  ron- 
clusion  that  the  Judgment  can  be  disturb 'il 
on  error.  Bridge  Co.  v.  Oeisse,  38  N.  J.  l»v. 
39,  580;  City  of  Elizabeth  v.  Hill,  89  N.  J. 
Law,  555;  Blackford  v.  Gaslight  Co..  43  N.  J. 
Law,  439.  Upon  the  facte  found,  the  con- 
clusion reached  is  supported,  and  no  review- 
able error  appears.  Let  the  Judgment  be  af- 
firmed. 

DIXOK,  J,  dissenting. 


WEINBURGH   et   ai.    v.   UNION    STREET- 
RAILWAY  ADVERTISING  CO.  et  aL 

(Court  of  Chancery  of  New  Jersey.    July  1, 
1897J 

COKPOKATIONS— STOCKROLDEKS'  HbBTIXO— MaJOK- 

iTr  Vote. 

1.  Where  stockholders  at  a  special  meeting  did 
not  object  to  it  as  irregularly  oiled,  but  in  a 
protest  filed  assumed  its  regularity,  and  the  re- 
strainiuK  order  which  they  sought  to  procQi* 
was  against  a  rtgularly  called  meeting,  anj 
objections  to  the  regularity  were  wairc<l. 

2.  The  by-laws  of  a  corporation  provided  that 
at  special  meetings  of  the  stocl^bolders  the  <vr- 
poration  act  of  1896  should  apply  as  to  the 
Clint  iiig  of  all  votes.  The  only  provision  of  tlie 
corporation  act  relating  to  the  casting  of  vote* 
is  the  thirty-sixth  section,  authorixing  votes  by 
shares  at  elections  of  tne  directors.  Hritl.  that 
the  voting  at  a  special  meeting  must  be  by  abam. 
and  a  provision  m  the  by-laws  relating  to  ameD<l- 
ments  thereof,  requiring  the  affirmative  vote  of 
a  majority  of  the  stockholders  at  a  spedal  meet- 
ing, means  the  majority  in  interest. 

3.  Under  such  by-laws  as  to  special  meetings 
and  a  by-law  providing  that  at  aimual  meetiniri 
the  right  to  vote  shotUd  be  determined  as  provid<'-l 
by  statute,  the  rule  of  voting  by  shares  shooM 
lie  the  rule  as  to  casting  of  votes  for  ail  purpo«>-. 

BUI  by  Henry  Welnburgh  and  others  again-it 
the  Union  Street-Railway  Advertising  Compa- 
ny and  others.  On  application  for  prdiminaiy 
Injimction.  Heard  on  bill  and  affidavits  and 
answers  and  affldavlte.  Application  for  hi- 
Jiractlon  denied. 

William  R.  Borrlcklo  and  Mr.  Horwistz.  for 
complainants.  C.  D.  Thompson  and  Mr.  Mar- 
shall, for  defendants. 

EMERY,  V.  C.  The  UU  in  this  case  is  fil<>1 
by  three  of  the  six  stockholdeis  of  tlie  Union 
Street-Katlway  Advertising  Cotn]>any  agaio.^-- 
the  company  and  the  other  three  stockholders, 
who  are  also  three  of  the  four  directors  of  t:ie 
company;  the  fourth  director  being  Hetur 
Welnburgh,  one  of  the  complainants.  Tb>- 
main  object  of  the  bill  is  to  enjoin  the  defemi- 
aut  directors  and  the  company  from  acting  un- 
der certain  amendmente  to  the  by-laws  of  ibr 
company,  which  were  adopted  istdely  by  Um> 
vote  of  the  three  defendant  stockholders.    Od» 
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of  the  by-laws  bo  adopted  confen,  or  purports 
to  confer,  npon  tbe  directors  of  the  company 
Increased  power  of  removal  of  officers  of  tbe 
company,  and  tbe  otber  confers  upon  the  pres- 
ident alone  powers  which  are  now  ezen:i8ed 
by  blm  under  the  supervision  or  control  of  tbe 
directors.  I  think  there  can  be  no  question 
but  that  the  by-laws  In  question  do  regulate 
tbe  Intonal  affairs  and  manaf;ement  of  the 
company  in  such  Important  particulars  that, 
unless  they  have  been  legally  adopted,  the 
complainants,  as  stockholders,  are  entitled  to 
tbe  aid  of  this  court  In  preventing  action  un- 
der cover  of  their  Authority.  The  Jurisdiction 
of  tbe  court  for  this  purpose  was  not  ques- 
tioned at  tbe  argument,  the  contentioi:  at  the 
defendants  being  that  the  amendments  to  the 
by-laws  were  lawfully  adopted.  The  disputed 
amendments  to  tbe  by-laws  were  ad(H>ted  on 
May  24tb,  at  a  meeting  of  the  stockholders,  at 
which  the  three  individual  defendants  were 
present  and  voting  for  them,  being  holders  of 
shares  as  follows:  Michael  Weinbnrgh,  068 
shares;  Robert  M.  Burnett,  665  shares;  Asa 
W.  Dlckhifson,  1  share,— being  1,332  shares  out 
of  a  total  of  2,000  shares.  This  Is  the  state- 
ment of  tbe  vote  as  given  In  the  answers,  al- 
though It  would  seem  by  other  statements  In 
the  pleadings  that  Michael  Welnburgh  is  the 
owner  on  record  of  732  shares.  The  com- 
plainants are  each  owners  of  record  of  200 
tihares  (600  in  all),  and  there  are  no  other 
stockholders  than  the  complainants  and  Indi- 
vlduai  defendants.  Tbe  meeting  of  the  stock* 
holders  to  consider  the  proposed  amendments 
to  the  by-laws  was  a  special  meeting  original- 
ly called  for  May  IS,  1897,  and  at  this  meeting 
the  complainants  were  all  present  in  person, 
and  were  attended  also  by  thdr  counsel.  At 
this  meeting  no  objection  was  made  by  either 
of  tbe  complainants  or  by  their  counsel  that 
tbe  special  meeting  had  not  been  properly 
(•ailed.  They  presented  a  protest  in  writing 
against  tbe  consideration  of  tbe  proposed 
amendments,  on  tbe  ground  that  they  were 
••ontrary  to  law.  and  interfered  with  the  vest- 
ed rights  of  the  complainant  Henry  Weln- 
burgh, who  was  and  Is  treasurer  of  the  com- 
l>any.  A  bill  had  been  filed  by  the  present 
complainants  against  the  present  individual 
defendants  (the  company  not  being  a  party) 
to  restrain  the  removal  of  Henry  Welnburgh 
from  bis  office  as  treasurer,  and  from  passing 
on  the  proposed  by-laws,  to  accomplish  that 
purpose;  and  pending  the  hearing  of  an  appli- 
cation for  preliminary  injunction,  action  on  the 
!>roposed  by-laws  was  restrained  except  to  ad- 
journ the  meeting,  which  was  duly  adjourned 
to  May  24th.  The  restraining  order  was  dis- 
cbarged  on  tbe  bearing,  and  the  proposed 
amendments  to  tbe  by-laws  were  adopted  at 
the  adjourned  meeting  of  May  24,  1897.  by  tbe 
vote  above  mentioned,  none  of  tbe  complain- 
ants being  present  at  tbe  adjourned  meeting. 
Tbe  validity  of  these  amendments  to  the  by- 
laws was  attacked  at  the  hearing  on  three 
grounds:  First,  liecause  the  8pe<-ial  meeting 
was  illegally  called;   second,  because  tbe  quo- 


rum required  by  tbe  by-laws  for  special  meet- 
ings was  not  present  at  the  meeting  of  May 
24th,  when  the  amendments  were  adopted; 
third,  because  under  the  existing  by-laws  of 
tbe  company,  as  Is  claimed  by  complainants, 
an  amendment  to  the  by-laws  can  be  made 
only  by  the  affirmative  vote  of  a  majority  In 
number  of  the  stockholders,  and  cannot  be 
made  by  a  majority  in  Interest.  The  second 
ground  of  objection  was  not  set  up  in  the  bill, 
but  was  relied  on  at  tbe  hearing. 

As  to  the  first  objection,— that  tbe  special 
meeting  was  not  regularly  or  legally  called,— 
the  affidavits  in  reply  to  tbe  bill  show  that 
tbe  requirements  of  tbe  by-laws  In  this  par- 
ticular were  followed,  and  in  view  of  tbe 
failure  of  tbe  complainants  at  the  special 
meeting  of  May  15th  to  object  to  the  meeting 
as  irregularly  called,  and  In  view  also  of  their 
protest,  which  assumed  a  regularly  called 
meeting,  and  of  tbe  restraining  order  which 
they  procured  as  against  a  regularly  called 
meeting,  the  objection  cannot  be  considered 
as  affording  a  ground  for  preliminary  injunc- 
tion In  tbe  present  case,  even  If  the  irregu- 
larity of  the  meeting  was  conceded.  Under 
these  circumstances,  objection  to  the  regular- 
ity of  the  call  for  tbe  meeting  should,  for  the 
pnr])ose8  of  the  present  application,  be  con- 
sidered as  a  matter  of  form  which  has  been 
waived  by  tbe  complainants,  and  tbe  only 
objections  urged  by  tbe  bill  which  I  shall 
consider  are  the  other  objections  which  go  to 
tbe  merits  of  the  case.  The  claim  of  the 
complainants  is  that  under  tbe  by-laws  In 
force  at  the  time  of  tbe  special  meeting  of 
May  24th  a  majM'lty  In  number  of  tbe  stock- 
holders of  record  was  necessary  to  constitute 
a  quorum  at  tbe  special  meeting,  and  also 
that  by  tbe  by-laws  an  amendment  thereto 
can  only  be  adopted  by  the  affirmative  vote  of 
a  majority  in  number  of  these  stockholders.  If 
either  of  these  claims  be  well  founded,  tbe 
by-laws  in  question  have  not  been  legally 
adopted,  and  action  under  them  should  be  en- 
joined. The  company  was  incorporated  uu- 
der  the  general  law  in  18EH,  and  tbe  provi- 
sions relating  to  amendments  and  quorums 
in  Its  by-laws  as  originally  adopted  provided 
(article  13):  "These  by-laws  may  be  altered 
or  amended  at  any  regular  meeting  of  tbe 
stockholders  upon  the  affirmative  vote  of 
three-fourths  in  interest  of  tbe  stockholders, 
and  at  any  special  meeting  of  the  stockholders, 
npon  the  same  vote,"  etc.  By  these  original 
by-lnws,  also.  It  was  provided  (article  1,  $  2) 
that  "seventy-five  per  cent.  In  interest  of  tbe 
stockholders  present,  either  In  person  or  by 
proxy,  shall  constitute  a  quorum  for  the 
transaction  of  business  at  all  meetings  of 
stockholders."  Article  8  of  these  original  by- 
laws also  provides  that  "at  all  meetings  of 
this  company  each  share  of  stock  shall  be 
entitled  to  one  vote  either  by  proxy  or  in  par- 
son." By  the  Revised  O>rporation  Act  ^ 
1875,  {  21  (Revision,  p.  181),  It  was  provide^i" 
that  every  company  might  determine  by  Its 
by-laws  "what  number  of  shares  shall  en- 
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title  the  stockholders  to  one  or  more  votes, 
what  number  of  atockholders  sh&U  attend, 
either  In  person  or  by  proxy,  or  what  num- 
ber of  shares  or  amount  of  interest  shall  be 
represented  at  any  meeting  in  order  to  con- 
stitute a  quorum,  and  If  the  quorum  shall  not 
be  so  determined  by  the  company,  a  majority 
of  the  stockholders  In  Interest  represented, 
either  in  person  or  by  proxy,  shall  constitute 
a  quorum."  By  an  act  of  March  G,  1891  (P. 
L.  li:>),  the  section  was  amended  and  re-en- 
acted with  the  insertion  of  a  proviso  "that  in 
no  case  shall  more  than  a  majority  of  shares 
or  amount  of  Interest  be  required  to  be  repre- 
sented at  any  meeting  in  order  to  constitute  a 
qiiorum."  The  by-laws  of  the  company,  as 
originally  adopted,  violated  this  proviso, 
which  was  then  In  force,  by  requiring  sev- 
enty-five per  cent,  in  Interest  of  the  stock- 
holders to  constitute  a  quorum.  The  by-laws 
were  afterwards  amended  in  March,  1897, 
and  the  original  by-laws  as  to  a  quorum  were 
changed  so  as  to  provide  (article  1,  S  2)  that 
"at  all  meetings  of  stockholders  there  shall  be 
present  either  In  person  or  by  proxy,  stock- 
holders owning  a  majority  of  the  capital 
stock  of  the  corporatl<m,  in  order  to  consti- 
tute a  quorum";  and  also  (article  1,  |  3),  as 
to  special  meetings,  "and  a  majority  of  all 
the  stockholders  of  record  shall  alone  consti- 
tute a  quorum  at  each  special  meeting."  As 
to  the  manner  of  voting,  the  by-laws  of  1897 
provided  as  follows  (article  1,  I  2):  "Voting 
by  proxy  sLall  be  allowed  at  all  meetings  of 
the  stockholders  of  this  company."  Section 
8:  "At  all  meetings  of  stockholders,  all  ques- 
tions, except  the  question  of  an  amendment 
to  the  by-laws  and  the  election  of  directors, 
and  all  such  other  questions,  the  manner 
of  deciding  which  Is  specially  regulated  by 
statute  shall  be  determined  by  a  major- 
ity vote  of  the  stockholders  present  in  per- 
son or  by  proxy,  provided  a  quorum,  as  here- 
inbefore provided  for,  be  present  and  vot- 
ing. At  such  meetings  any  qualified  voter 
may  demand  a  stock  vote,  and  In  that  cas?, 
such  stock  vote  shall  be  Immediately  taken 
and  each  stockholder  of  record,  present  in 
person  or  by  proxy  shall  be  entitled  to  one 
vote  for  each  share  of  stock  owned  by  him. 
All  voting  shall  be  viva  voce,  except  that 
the  stock  vote  shall  be  by  ballot,  each  bal- 
lot stating  the  name  of  the  stockholder  vot- 
ing, and  the  number  of  shares  owned  by 
him,  and  in  addition,  if  such  ballot  be  cast 
by  proxy,  It  shall  also  state  the  name  of  such 
proxy."  Section  9:  "At  special  meetings  of 
stockholders,  the  provisions  of  the  act  of  the 
legislature  entitled  'The  Corporation  Act  of 
the  State  of  New  Jersey,"  passed  in  1896,  shall 
apply  to  the  casting  of  all  votes."  The  pro- 
vision as  to  the  amendment  of  the  by-laws, 
adopted  in  March,  1897,  and  in  force  when 
the  amendments  now  in  question  were  adopt- 
ed, was  as  follows  (article  7):  "These  by- 
■  laws  may  be  altered  or  amended  at  any  regu- 
lar meeting  of  the  stockholders  upon  the 
attirniative  vote  of  a  majority  of  the  stockhold- 


ers, and  at  a  qpedal  meeUsg  of  the  stock- 
holders upon  the  same  vote  (provided  notice 
be  given),"  etc. 

The  whole  dispute  between  the  parties  on 
this  branch  of  the  case  relates  to  the  construc- 
tion of  the  words  "majority  of  the  stockhold- 
ers," as  used  in  this  by-law,  relating  to  amend- 
ments, and  wtiether  this  means,  as  claimed  by 
complainants,  the  majority  in  number  of  the 
stockholders  or  the  majority  in  Interest.     It  is 
bialsted  by  complainants  that  the  words  "ma- 
jority of  stockholdeis,"  In  their  plain,  dear, 
ordinary  meaning,  refer  only  to  a  majority  of 
stockholders  as  persons,  add  that  tiie  question 
has  been  settled  by  the  adjudicatloii  In  refer- 
ence to  these  words,  as  used  in  a  statute  reg- 
ulating voting,  by  the  case  of  Taylor  r.  Orb- 
wold  (18M)  14  N.  J.  Law,  :S2.    The  charter 
considered  in  Taylor  v.  Grlswold  was  that  of  a 
company  organized  to  build  bridges  across  the 
Passaic  and  Hackensack  riven,  and  to  exer- 
cise franchises  considered  by  the  court  to  be 
of  a  pubUc  character,  requiring  the  discbarge 
of  a  personal  duty  imposed  on  the  members 
of  the  corporation,  which  could  not,  under  the 
act,  be  dlscliarged  by  proxy.     There  were  no 
provisions  in  the  act  either  for  vothig  by  proxy 
or  for  the  casting  of  more  votes  than  one  by 
any  stockholder.     The  court  held  that  at  com- 
mon law,  and  independent  of  statute,  the  mein- 
bos  cA  a  coiporation  were  each  entitled  to  one 
vote,  and  no  more,  and  that  the  provisions  of 
the  charter  not  only  failed  to  allow  one  vote 
for  each  share,  but  its  various   provlsIonE,  'wbica 
were  cited  (pages  238,  239),  indicated  dearly 
that  the  Section  of  directors  "by  a  majority 
of  the  stockholders"  meant  a  majority  in  num- 
ber of  the  stockiioldeia,  and  not  the  majority 
in  interest,  or  the  holders  of  a  majority  of  tbe 
stock.     Taken  in  coimection  with  the  general 
object  of  the  charter  and  Its  other  provisioiia. 
the  court  held  that  in  this  statute  electioa  by  a 
majority  of  stockholders  could  not  mean  ele<-- 
tion  by  the  holders  of  a  majority  of  the  sto<>k. 
But  this  construction  of  words,  as  used  in  this 
charter,   cannot  be  considered  as  conclu^ivr 
upon  the  question  of  the  construction  of  the 
same  words  used  by  these  stockholdets  In  tta2« 
by-law.     The  rdUng  of  the  court  hi  that  case 
Is  not,  I  think,  to  be  considered  an  adjudica- 
tion that  the  woi-ds  "majority  of  stockholders" 
cannot,  auder  any  circumstances,  be  coneitrue  ! 
to  mean  a  majority  in  interest  of  the   stock- 
holders; and  the  real  question  here  is  wheilter 
in  the  present  by-law  the  words  now  in  qiK^ 
tlon,  read  in  connection  with  the  statutes  rv^ 
latlng  to  corporations,  and  with  the  other  p<.tr 
tions  of  the  by-laws,  meant  a  majority  In  num- 
ber or  a  majority  in  interest  of  the  stockhokl- 
ers.     And  in  tbe  construction  of  the  whole  by- 
laws I  think  weight  sliould  also  be  given   (.> 
the  common,  if  not  universal,  practice  of  al- 
iOTvIng  voting  by  sliares  in  private  bosines-. 
corporations,  which  has  obtained  in  this  state 
since  the  statute  of  March  11,  1841  (P.  U.  11«.. 
and  also  obtains  generally  throughout  the  Unit- 
ed States,     '■'his  common  knowledge  am)  pra.  - 
tice  Is  the  basis,  I  think,  from  which  tbe  or- 
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dlnary  BtocAilioIdcr  of  a  private  business  cor- 
poration ad<q?ting  by-laws  referring  to  a  ma- 
jority of  stockholders  would  to  some  extent  be 
Inclined  to  consider  the  meaning  of  the  words 
as  used  in  a  by-law  presented  for  adoption,  attd 
It  cannot  Justly  be  laid  out  of  view,  In  con- 
sidering tlie  construction  of  a  particular  by- 
law, viewed  in  tbe  scope  of  the  entire  by-laws 
adopted.  Late  cases  in  tbe  courts  of  otber 
states  seem  to  hold  that  tbe  nattffal  and  or- 
(linaiy  meaning  of  the  words  "majority  of 
stockholders,"  without  other  qualifications, 
even  in  a  statute,  indicates  a  majority  in  in- 
terest, and  not  in  number.  Fredericks  v.  Oa- 
nal  Co.  (1885)  109  Pa.  St.  50,  2  Atl.  4S. 

But,  whatever  might  be  held  to  be  the  proper 
construction  of  the  words  standing  alone,  my 
view  is  that  If,  upon  the  construction  of  tbe 
wbole  by-laws.  It  appears  that  the  words  were 
intended  to  be  used  as  meaning  a  majority  in 
interest  of  the  stockholders,  and  not  a  majority 
in  muuber,  this  construction  of  the  words 
should  be  enforced.  And  upon  the  whole  by- 
laws my  opinion  is  that  the  words  were  used 
as  niraning  a  majority  in  Interest  of  the  stock- 
holdors,  and  that  this  construction  of  tbe  words 
not  only  in  this  provision  as  to  amendment  of 
by-laws,  but  also  In  the  provision  as  to  quo- 
rum, is  the  only  construction  which  will  allow 
all  of  tbe  provisions  of  the  by-laws  to  become 
effective.  Article  1,  S  9,  provides  that  at  all 
meetings  of  stockholders  the  provisions  of  tbe 
corporation  act  of  1896  shall  ai^dy  to  the  cast- 
ing of  all  votes.  The  only  provision  of  the 
corporation  act  relating  to  the  casting  of  votes 
Is  tbe  thirty-sixth  section,  authorizing  tbe  votes 
bv  shares  at  the  election  for  the  directors,  "un- 
less otherwise  provided  In  the  cbarter  certif- 
icate or  by-laws  of  the  corporation."  I  think 
that  the  sole  object  of  this  by-law  (article  1,  | 
9)  was  to  refer  to  that  portion  of  this  section 
36  which  regulated  the  casting  of  votes  by 
>:bares,  and  that  this  reference  was  made  for 
tlie  purpose  of  applying  this  same  rule,  ex- 
presslv  declared  In  the  statute,  to  the  casting 
of  votes  at  special  meetings.  Ajb  to  tbe  an- 
nual meetings  tbe  by-laws  bad  already  pro- 
vided (article  1,  J  4)  that  tbe  right  of  any  stock- 
holder to  vote  shall  be  governed  and  deter- 
mined as  prescribed  in  an  act  concerning  cor- 
porations of  the  state  of  New  Jersey.  If  this 
construction  of  tbe  object  and  eCtect  of  article 
1,  i  9,  Is  correct  then  the  voting  at  special 
meetings  must  be  by  shares,  and  the  provision 
in  the  by-laws  relating  to  amendments,  requir- 
ing the  affirmative  vote  of  a  majority  of  the 
stockholders  at  a  special  meeting,  must  mean 
the  majority  in  interest.  The  by-law  relating 
to  amendments  allowed  the  amendment  by  the 
!<ame  vote  at  regular  and  special  meetings,  and 
I  think  It  appears  from  the  fair  and  reasona- 
ble interpretation  of  these  by-laws  relating  to 
tbe  casting  of  the  votes  that  at  both  the  an- 
nual meeting  (which  was  the  only  regular  meet- 
ing of  tbe  stockholders)  and  at  the  special 
meetings  the  rule  ,of  voting  by  shares  which 
was  adopted  in  the  statute  as  to  the  election  of 
directors  should  be  tbe  nde  as  to  the  casting  of 


votes  for  all  purposes,  with  the  provision  that, 
except  In  the  cases  of  amendment  to  by-laws 
and  election  of  directors,  tbe  first  vote  should 
l>e  a  show  of  hands,  or  majority  in  nmnber, 
which  should  be  final,  unless  a  stock  vote  was 
demanded.  As  to  the  amendment  to  by-laws 
and  election  of  directors.  It  seems  to  have  beea 
assumed  In  article  1,  {  8,  of  the  by-laws,  that 
both  of  these  matters  were  expressly  regulated 
by  statute,  as  governed  by  the  same  role  of 
voting  by  shares  only,  and  therefore  a  prelim- 
inary vote  by  show  of  hands  was  not  lawfnL 
I  can  see  no  indication  In  any  portion  of  these 
by-laws  of  any  Intuition  to  contiol  the  powers 
given  In  the  by-laws  to  the  majority  In  inter- 
est by  giving  to  the  simple  majority  in  num- 
ber the  control  of  the  amendment  of  the  by- 
laws, and  I  therefore  hold  that  the  words  were 
used  here  as  meaning  the  majority  In  Interest 
of  tbe  stockholders.  It  Is  my  view,  also,  that 
In  tbe  provision  that  "majority  of  all  the  stock- 
holders of  record  shall  alone  constitute  a  quo- 
rum at  a  special  meeting"  the  "majority"  re- 
ferred to  is  also  a  majority  in  Interest;  other- 
wise the  provision  is  repugnant  to  the  provision 
of  article  1.  §  2,  that  "at  all  meetings  of  tbe 
company  there  shall  be  present  stockholders 
owning  a  majority  of  the  stock  in  order  to 
constitute  a  quorum."  And  it  Is  also  in  yIcHmt 
tlon  of  the  act  of  1891  (Corporation  Act,  f  21) 
providing  that  "In  no  case  shall  more  than  a 
majority  of  the  shares  or  amount  of  Interest  be 
required  at  any  meeting  to  constitute  a  quo- 
rum." ITils  proviso  as  enacted  repeals  or  qual- 
ifies to  that  extent  the  section  as  it  previously 
stood,  authorizing  tbe  company  to  determine 
what  ntmiber  of  atockbolders  shall  attend  ei- 
ther In  person  or  by  proxy  t»  constitute  a 
quorum.  I  carmot  adopt  tbe  construction  of 
this  act  of  18!^1  insisted  on  by  complainants,— 
that  after  the  passage  of  this  amendment  It 
was  within  the  power  of  the  company  to  pro- 
vide that  a  quorum  at  any  meeting  must  con- 
sist only  of  the  majority  in  number  of  the- 
stockholders.  No  more  stockholders,  in  my 
view,  could  be  required  to  be  present  in  order 
to  constitute  a  quorum  than  the  owners  of  a 
majority  of  the  stock.  Adopting  the  above' 
construction  of  these  words  "majority  of  stoek- 
holders,"  the  by-laws  are  consistent  and  ef- 
fective throughout,  and  they  also  harmonize 
with  the  provisions  of  the  statute.  And,  taking 
into  consideration  also  the  general  and  recog- 
nlxed  understanding  as  to  the  control  of  pri- 
vate business  corporations  by  the  majority  In 
interest  rather  than  the  majority  In  number  of 
the  stockholders,  and  tbe  injurious  results  of 
committing  to  the  control  of  a  minority  of 
stockholders  the  regulation  of  its  affairs  in  mat- 
ters usually  controlled  by  a  majority  unless  the 
by-laws  clearly  give  such  control,  the  construc- 
tion I  have  adopted  seems  to  me  to  be  the 
reasonable  construction,  in  the  absence  of  any- 
thing indicating  that  in  adopting  these  words 
tbe  stockholders  clearly  had  in  view  tbe  ma- 
jority in  number  as  distinct  from  the  majority 
in  interest  of  tbe  stockholders.  I  hold,  there- 
fore,   that   these   by-laws   have    been   legally 
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adopted,  and,  this  question  being  the  only 
question  presented  on  the  hearing,  the  applica- 
tion for  injunction  is  refused,  and  the  rule  dis- 
charged. The  bill  prayed  an  injunction 
against  the  remoTal  of  the  complainant  Henry 
Weinburgh  as  treasurer,  but,  in  view  of  the 
decision  In  the  previous  salt,  which  was  hand- 
ed down  after  the  present  bill  was  drawn,  this 
apidlcation  was  not  urged.  Costs  on  this  ap- 
plication will  abide  the  final  decree. 


WOOD  T.  WATSON. 

(Snpreme  Court  of  Rhode  Island.    July  27,  1897.) 

Attachmbst  —  Contisobst     Intbrest— Dissolu- 
tion—Nbw  Tkiai. 

1.  Plaintiff  having  recorered  judgment  for  the 
full  amount  of  his  claims  and  coata,  it  is  not 
mK.'easHry  to  grant  a  new  trial  because  of  the  er- 
roneous diaaolution  of  his  attachment;  but  the 
case  will  be  remittt'd  to  the  district  court  to  re- 
Terse  its  order  of  dissolation,  as  of  the  time  of 
the  mailing  thereof. 

2.  A  contingent  interest  in  real  estate  is  with- 
in Gen.  Laws,  c.  253,  §  10,  allowing  attachment 
of  "real  estate,  or  the  right,  title,  and  interest 
of  any  defendant  therein.' 

3.  The  only  authority  for  dissolring  an  attach- 
ment on  real  estatt  is  under  Gen.  Laws,  c.  253, 
{  10,  allowing  the  court  to  which  the  writ  is 
returnable,  in  case  the  damages  laid  therein  are 
excessive,  or  the  property  attached  greatly  ex- 
ceeds in  value  such  damages,  to  release  a  por- 
tion of  the  property. 

Actiim  by  Delos  0.  Wood,  administrator, 
agaUist  Irving  Watson.  Plaintiff  petitions 
for  new  trial,  because  of  dissolution  of  an 
attachment.     Case  remitted  to  district  court. 

Fred.  C.  Olney,  for  plaintiff.  0,  J.  Arms, 
(or  defendant. 

TILLINOHAST,  3.  The  record  in  this  ease 
shows  that  on  February  15. 1897,  the  plaintiff 
recovered  a  Judgment  by  default,  in  the  dis- 
trict court  of  the  Second  Judicial  district, 
for  the  sum  of  $201.34,  debt,  and  costs  of 
suit,  taxed  at  |13.  He  now  petitions  for  a 
new  trial,  on  the  ground  that  the  said  court 
erred  In  granting  the  defendant's  motion  to 
dissolve  the  attachment,  which  the  plaintiff 
caused  to  be  made  of  defendant's  contingent 
interest  in  certain  real  estate. 

As  the  plaintiff  has  already  obtained  a 
Judgment  for  the  full  amount  of  his  claim 
and  costs,  there  is  no  occasion  for  granting 
a  new  trial.  We  think,  however,  that  the 
district  court  erred  In  ordering  the  attach- 
ment dissolved.  If  a  contingent,  executory, 
or  future  interest  In  real  estate  may  be  dis- 
posed of  by  legal  conveyance  or  will,  as  pro- 
vided in  Gen.  Laws  R.  I.  c.  201.  {  23  (see, 
also,  2  Washb.  Real  Prop.  [5th  Ed.)  611,  and 
cases  In  note),  we  see  no  reason  why  such 
an  interest  may  not  be  legally  attached,  the 
general  rule  being  that  the  attaching  creditor 
acquires  the  same  rights  over  the  thing  at- 


tached as  his  debtor  bad,  so  far,  at  any  rate, 
as  to  enable  hkn  to  satisfy  therefrom  the 
Judgment  that  he  shall  obtain.  Moreover, 
Gen.  Laws  R.  I.  c.  253,  i  10,  expressly  recog- 
nizes the  right  of  a  plaintiff  to  attacb  'Teal 
eartate,  or  the  right,  title,  and  Interest  of  an; 
defendant  therein";  and  this  laii|n>ase  is 
clearly  broad  enough  to  include  a  contlucent 
intere.st  in  real  estate.  We  think,  tberefore. 
that  the  action  of  the  district  court  In  order- 
ing the  attachment  dissolved  was  without 
Jurisdiction,  and  void;  and  that  tbe  plain- 
tiff's rights  under  the  attacliment  remain 
precisely  as  they  were  before  said  order  was 
entered.  In  order,  however,  that  the  error 
of  said  court  may  be  properly  corrected,  so 
that  the  execution  which  may  issue  may  au- 
thorise a  levy  on  and  sale  of  the  defendant's 
interest  in  the  real  estate  attached,  we  will 
remit  the  case  to  said  district  court,  with  di- 
rection to  reverse  its  order  dissolving  saM 
attachment,  as  of  the  time  of  the  maktoj; 
thereof.     See  Gen.  Laws  R.  I.  c.  251,  f  11. 

To  what  we  have  said  relating  to  the  want 
of  Jurisdiction  in  the  district  court  to  dis- 
solve the  attachment  aforesaid,  we  may  add 
that  we  are  not  aware  of  the  existence  of 
any  Jurisdiction,  either  in  a  district  court  or 
any  other  court  in  this  state,  to  dissolve  an 
attachment  ot  real  estate,  when  resulariy 
and  properly  made,  except  that  under  the 
provisions  of  Gen.  Laws  R.  I.  c.  253,  i  10,  the 
court  to  which  the  writ  Is  returnable,  in 
case  the  damages  laid  therein  are  excessive, 
or  if  the  pr(H>erty  attached  greatly  exceeds  in 
value  the  amount  of  damages  laid  in  the 
writ,  may  release  a  portion  of  tbe  property 
attached.  In  many,  and  perhaps  most,  of 
the  states,  an  attachment  cannot  be  made 
:  except  upon  an  order  of  a  Judge,  based  upon 
I  affidavit  alleging  certain  facts;  and  In  those 
I  states,  if  It  is  subsequently  made  to  appear 
I  that  the  attachment  was  improvidently  Is- 
sued, because  the  allegations  on  which  it 
was  Issued  were  untrue,  the  court,  on  i>roo<>r 
pleading,  may  dissolve  it.  Lovler  v.  Cilnin. 
G  Dana,  321;  Drake,  Attachm.  ^Sd  Ed.)  i 
397  et  seq.  But  where,  as  in  this  state,  un- 
der the  statutory  process,  an  attacbmeni 
may  be  made  if  the  plaintiff  so  directs.  ;h« 
defendant  cannot  be  allowed  to  Impeach  th« 
attachment  for  Improvidence,  as  tbe  plaia- 
tlff  Is  given  the  absolute  right  to  attach  and 
hold  the  property  of  the  defendant  to  satisfv 
the  Judgment  that  he  may  obtain,  8ubje<.-t 
only  to  the  power  of  the  court  to  reduce  the 
amount  attaclied,  as  aforesaid.  If  the  pro(v 
erty  attached  be  personal  estate,  the  defend- 
ant may  obtain  a  release  thereof  by  giving 
the  bond  provided  for  by  statute.  «Teii. 
Laws  R.  I.  c.  253,  f  14  et  seq.  The  case  'i 
remitted  to  the  district  court  of  the  Secon-l 
Judicial  district,  with  direction  to  proceed  la 
accordance  with  this  opinion. 
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TIEPKB  T.  TIMES  PUB.  CO. 
(Supreme  Court  of  Rhode  Island.   July  14, 1897.) 

LiBBI.  -QUBBTIOK  VOR  JUKT— IHKOBNDO—  DSICCR- 


1.  Where  certain  words.  In  a  newspaper  article, 
making  no  accusation  in  direct  terms,  are  capable 
of  being  construed  as  insinuating  that  plnrntiff, 
who  was  a  public  officer,  and  a  candidate  for 
re-election,  was  guilty  of  malfeasance  in  office, 
in  accepting  money  trom  pool-room  men,  roulette 
keepers,  and  liquor  dealers,  in  return  for  his  pro- 
tection of  them  Rgainst  violations  of  law,  in  which 
case  they  are  libelous,  the  question  whether  they 
were  so  ustd  is  for  the  jury. 

2.  An  innuendo,  in  connection  with  a  statement 
in  the  declaration  that  plaintiff  had  been  closeted 
with  a  certain  iierson,  stating  the  purpose  to  have 
been  to  ^ve  such  person  protection  in  return  for 
his  political  support  and  influence  in  a  certain 
election,  is  bad  on  domnrrer,  as  going  beyond  the 
meaning  of  the  language  complained  of,  or  any 
suggestion  to  be  legitimately  drawo  from  it. 

3.  Where  a  publication  is  libelous,  and  the 
declaration  ave^s  it  to  be  false  and  malidous, 
the  defense  that  it  was  proper  criticism  of  a 
cxndidate  for  public  office,  ana  consequently  priv- 
ileged, cannot  be  made  on  demurrer. 

Trespass  on  the  case  by  Henry  B.  Tlepke 
asalnst  the  Times  Publishing  Company.  On 
d«»murrer  to  the  declaration.     Overruled. 

Frank  W.  TiUinghast  and  BenJ.  M.  Bos- 
worth,  for  plaintlft.  Arnold  Green,  Theodore 
F.  Green,  and  Joseph  Osfleld,  Jr.,  for  defend- 
ant. 


MATTESON,  G.  J.  This  is  an  action  of 
trespass  on  the  case  for  libel.  The  defendant 
<lemuK  to  the  declaration  on  two  grounds:  (It 
Because  the  article  complained  of  contains  no 
libelous  matter;  and  (2)  because,  at  the  time 
of  the  publication  of  tlie  article  claimed  to  be 
libelous,  the  plaintiff  was  a  public  officer,  and 
n  candidate  for  re-olectlon  to  the  office  held  by 
him,  and  that  the  words  alleged  to  be  libdous 
trere  proper  criticism,  and  privileged.  While 
the  article  doe?  not,  in  direct  terms,  make  the 
accusation  that  the  plaintiff  wiis  guilty  of  mal- 
feasance in  office  in  accepting  money  from 
horse  pool-room  men,  roulette  keepers,  and  liq- 
uor dealers,  in  return  for  his  protection  of 
than  against  violattons  of  law.  It  is  possible 
to  construe  It  as  Insinuating  such  charge. 
AViiether  the  language  complained  of  was  so 
used  is  a  question  for  the  Jury.  If  so  used, 
it  was  clearly  libelous.  State  v.  Spear,  13  R. 
I.  321;  Weed  v.  Foster,  11  Barb.  203;  Powers 
V.  Dubois,  17  Wend.  63.  In  so  far  as  the  innu- 
endo. In  connection  with  the  statement  that 
the  plaintiff  had  been  closeted  with  Briggs, 
states  the  purpose  to  have  been  to  give  Briggs 
protection  in  return  for  his  political  support 
and  influence  In  the  election,  it  goes  beyond  the 
meaning;  of  the  language  complained  of,  or  any 
suggestion  to  be  legitimately  drawn  from  it, 
and  to  that  extent  is  bad.  Hackett  t.  Publish- 
ing Co.,  18  K.  I.  589,  29  Ati.  143.  The  decla- 
ration avers  that  the  publication  was  false  and 
nialicions,  and  the  demurrer  admits  it  to  be  so. 
If  lll)elous,  tlierefore,  the  defense  that  it  was 
projier  criticism  of  a  candidate  for  public  office, 
nnd  consequently  privileged,  cannot  be  made 


on  demurrer.  Filtration  Co.  r.  Llngane,  Index 
KB,  144.  146,  147,  33  Ad.  462.  Officers  and 
candidates  may  be  canvassed,  but  not  calumni- 
ated. Seely  v.  Blair,  Wright,  N.  P.  358;  Pow- 
ers V.  Dubois,  17  Wend.  63;  Weed  v.  Foster, 
11  Barb.  203;  Root  r.  King,  7  Cow.  613; 
Brewer  v.  Weakley,  2  Ov«t.  99;  Bailey  v. 
Publishing  Co.,  40  Mich.  251,  253,  257;  Har- 
wood  V.  Astley,  1  Bos.  &  P.  (N.  R.)  47.  De- 
murrer overruled,  and  case  remitted  to  the 
common  pleas  division  for  further  proceedings. 


OOONEY  et  ni.  v.  LINCOLN. 
(Supreme  Court  of  Rhode  Island.    July  12,  1897.) 

M*KKiKD  Woman — Rei.eask  — Wlihitv. 

Under  Pub.  St.  c.  166,  Sf  1,  2,  as  amended 
by  Pub.  Laws,  c.  399,  p.  131  (Id.  c.  1087,  p.  211; 
Id.  c.  1204,  p.  352),  giving  to  m'arricd  women  the 
exclusive  management  of  their  property,  the  sole 
release  of  a  married  woman  was  sumcient  to 
diHolinrge  a  cause  of  actior  for  personal  injuries 
sustained  by  her,  since  hor  marriage,  through  the 
negligence  of  defeodant's  servant,  though  her 
husl>aud  may  have  been  required  to  join  in  bring- 
ing an  action  therefor. 

Trespass  on*  the  case  by  Patrick  Cooney  and 
wife  against  I.  Marshall  Lincoln.  On  plain- 
tiffs' demurrer  to  certain  special  pleas.  Over- 
ruled. 

Gorman  &  Egan,  for  plaintiffs.  Dexter  B. 
Potter,  for  defendant. 


ROGERS,  J.  Patrick  Ooney  and  Ann,  his 
wife,  on  April  18,  1896,  brought  an  action  of 
trespass  on  the  case  against  the  defendant  to 
'recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  the  wife  on  No- 
vember 7,  1894,  by  reason  of  the  negligent 
driving  of  the  defendant's  servant.  The  de- 
fendant, in  addition  to  the  geneiol  issue,  has 
filed  two  special  pleas  in  bar,  in  which  he 
says  actio  non,  because,  in  substance,  he  says: 
(1)  That  subsequently  to  the  grievances  com- 
plained of,  and  before  the  bringing  of  this  ac- 
tion, on.  to  wit,  February  13,  1895,  the  said 
plaintiff  Ann  Ckwney,  by  her  certain  writing 
of  release,  sealed  with  her  seal,  etc.,  did  re- 
mise, release,  and  forever  quitclaim  tmto  the 
said  defendait  and  one  George  Sherman, 
their  heirs,  executors,  and  administrators,  the 
said  several  grievances  in  the  said  declaratlMi 
mentioned,  and  each  and  every  of  them,  and 
all  actions,  causes  of  action,  debts,  dues, 
claims,  and  demands,  tioth  at  law  and  in 
equity,  which  the  said  Aim  Cooney  ever  bad, 
then  had.  or  which  she  ought  to  have,  for  or 
by  reason  or  means  of  any  matter  or  tlting 
from  the  beginning  of  the  world  to  the  day  of 
the  date  of  the  said  deed  or  writing  of  re- 
lease; and  (2)  that  after  the  happening  of  the 
several  alleged  grievances,  and  before  the 
biinglug  of  this  action,  on,  to  wit,  February  13, 
180.'),  the  said  defendant  (without  George  Sher- 
man), to  buy  their  peace,  and  to  satisfy  said 
plaintiff  .\nn  Cooney,  paid  to  her  the  sum  of 
$1G0,  in  full  satisfaction  and  discharge  of  the 
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said  alleged  grievances  and  injuries,  asd 
which  said  gum  the  said  Ann  Cooney  then  and 
there  received  from  the  said  defendant  (and 
said  Sherman)  in  full  satisfaction  and  dis- 
charge of  the  said  alleged  grievances  and  in- 
juries. 'Do  tliese  special  pleas  in  bar  the  plain- 
tiffs demurred,  and  for  cause  of  demurrer  say 
that  the  said  Ann  CJooney,  at  the  time  of  re- 
ceiving the  injuries  complained  of,  and  upon 
the  date  of  the  said  release  mentioned  in  said 
pleas,  waa  the  wife  of  the  said  plaintiff  Pat- 
rick Cooney;  and  the  giving  of  the  said  release 
by  her,  executed  by  herself  and  not  by  her 
said  husband,  was  not  in  law  a  legal  and  full 
release  of  the  present  cause  of  action,  and  is 
no  bar  whatever  to  the  plaintiffs'  maintaining 
this  action.  The  sole  question  for  determina- 
tion, then,'  is,  waa  Ann  Cooney,  a  married 
woman,  competent  in  law  on  February  13, 
1895,  to  release,  without  the  joinder  of  her 
husband,  the  causes  of  action  In  tort  for  inju- 
ries stistained  by  ber  personally  that  occurred 
subsequent  to  her  marriage? 

The  law  of  Rhode  Island,  both  at  the  date  of 
the  alleged  Injury  to  Mrs.  Cooney  and  of  her 
release,  provided  that  the  real  estate,  chattels 
real,  and  personal  estate  whiclf  are  the  prop- 
erty of  any  woman  before  marriage,  or  which 
may  become  the  property  of  any  woman  after 
marriage,  or  which  may  be  acquired  by  her 
own  industry,  shall  be  absolutely  secured  to 
her  sole  and  separate  use.  Neither  the  same, 
nor  the  rents,  profits,  or  Income  of  the  same, 
nor  any  part  thereof,  shall  be  liable  to  be  at- 
tached or  In  any  way  taken  for  the  debts  of 
the  husband,  either  before  or  after  his  death; 
and,  upon  the  death  of  the  husband  in  the  life-, 
time  of  the  wife,  shall  be  and  remain  her  sole 
and  separate  property,  and  said  provisions 
were  likewise  applicable  to  the  proceeds  of 
any  such  property  sold.  Pub.  St.  R.  I.  c.  166, 
H  1,  2.  In  March,  1884,  the  law  was  amend- 
ed Bo  that  in  all  cases  the  sole  and  separate 
receipt,  order,  or  discharge  of  the  wife  for  the 
payment  and  delivery  to  her,  or  to  any  person 
upon  her  order,  of  her  own  property,  Including 
moneys  on  deposit  or  due  or  owing  to  her,  in 
or  from  any  savings  bank  or  institution  for 
savings,  or  other  person  whomsoever,  whether 
secured  by  mortgage  or  otherwise,  shall  be  a 
siitHcient.  discharge  therefor,  and  she  might 
In  her  own  name,  or  by  her  own  separate 
deed,  discharge  any  such  mortgage  or  security 
therefor.  Pub.  Laws  R  I.  c.  399,  p.  131.  In 
May,  1892,  the  law  was  still  further  amend- 
ed so  that  any  married  woman  might  sdl  and 
convey  any  of  her  personal  estate  in  the  same 
manner  as  if  she  were  single  and  unmarried, 
and  might  make  contracts  respecting  the  sale 
and  conveyance  thereof  with  the  same  effect, 
and  with  the  same  rights,  remedies,  and  liabil- 
ities, as  If  she  were  single  and  unmarried,  but 
nothing  In  said  amendment  was  to  be  con- 
strued to  authorize  any  married  woman  to 
transact  business  as  a  trader.  Pub.  I^aws  R. 
1.  c.  1087,  p.  211.  In  May.  1893,  the  gen- 
era}   assemUy    enacted    that    any    married 


woman  might  make  any  contract  whatsoever, 
the  same  as  If  she  were  single  and  unmarried, 
and  with  the  same  rights  and  liablUtie».  The 
husband  did  not  have  to  Join  in  his  wife's 
deed  of  real  estate,  even,  excepting  to  convey 
his  interest  as  tenant  by  the  cnrtesy;  and  It 
was  provided  that  the  property  secured  to  the 
married  woman  should  be  liatde  to  attacb- 
I  ment  or  levy  for  her  debts  and  llaMUtles  un- 
;  der  the  same  circumstances  and  with  the  same 
effect  as  If  she  had  continued  sole  and  uo- 
married.  Pub.  Laws  R.  I.  c.  1201,  p.  352.  It 
would  seem  that  the  language  of  the  stat- 
utes of  the  state  was  sufficiently  clear  and  ex- 
plicit to  exclude  all  doubt  as  to  the  Intentloa 
of  the  legislature  In  regard  to  giving  the  wife 
the  exclusive  and  untrammeled  management  of 
her  property.  Though  the  statute  required 
husband  and  wife  to  sue  and  be  sued  Joint- 
ly as  to  her  property  in  certain  cases,  until  a 
later  amendment,  yet  this  In  no  way  excluded 
her  power  to  make  contracts  and  convej-anrrs 
without  her  husband,  and  this  legislative  sole- 
cism was  doubtless  due  to  legislative  over- 
sight In  some  states,  it  is  true,  as  narrow  a 
deSnition  as  possible  has  been  given  to  tin- 
words  "property"  or  "estate,"  when  dealhu; 
with  married  women;  and  a  distinction  has 
been  sought  to  be  drawn  between  things  in 
possession  and  things  (or  choses)  In  action,- 
between  property  and  a  claim  to  property. 
Our  statute  law,  in  our  opinion,  uses  the 
words  "estate"  and  "prt^jerty"  In  an  ex- 
tremely broad  sense,  and  Includes  choses  in 
action  as  well  as  property  in  possession.  Bou- 
Tler,  in  his  Law  Dictionary,  In  defining  the 
word  "estate,"  says:  "In  its  most  extenslTe 
sense.  It  Is  applied  to  signify  everything  of 
which  riches  or  fortune  may  consist."  And 
Austin,  in  his  Jurisprudence  (volume  2.  754i. 
in  criticising  Blackstone,  says:  "The  word 
*property'  Is  a  term  of  exceedingly  complex 
meaning,  comprising  a  vast  variety  of  rights, 
and  he  [Blackstone]  includes  under  it  aQ  the 
rights  over  real  and  personal  property  which 
are  described  In  his  second  volume."  In  stat- 
utes very  similar  to  ours,  in  Michigan  and  Illi- 
nois, it  has  been  held  tiiat  damages  in  tort  ac- 
tions for  injuries  to  the  wife  after  marriag«>. 
when  recovered,  wtU  become  her  indirtdual 
propierty,  which  she  can  release  before  Judg- 
ment, or  appropriate  afterwards.  Berg«-  r. 
Jacobs,  21  Mich.  215;  Railroad  Ca  v.  Dunn. 
52  m.  260.  See,  also,  Leonard  ▼.  Pope.  27 
Mich.  145.  Though,  at  flie  time  of  the  r^^ 
lease  made  by  Mrs.  Cooney,  her  husband  mav 
have  had  to  Join  in  bringing  an  action,  for 
sake  of  conformity  to  the  statute,  yet  in  our 
opinion  her  sole  rriease  would  have  dlschanced 
the  cause  of  action  in  which  the  wife  was  in- 
terested. For  injury  sustained  by  the  bus- 
band  for  loss  of  service,  etc.,  he  can.  of  coarse, 
maintain  an  action  in  his  own  name,  onaf- 
fected  by  the  course  pursued  by  the  wife. 
The  demurrer  is  ovemiled,  and  case  reinltTsd 
to  the  common  pleas  division  for  further  pro- 
ceedings. 
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BRISTOW  T.  NICHOLS. 

(Supreme  Court  of  Rhode  Island.    Feb.  18, 

1897.) 

Nbw  Trial— Grouni>s— Impartial  Trial. 

1.  Under  Gen.  Laws,  c.  251,  i  2,  proriding  that 
if  a  party  has  not  had  "full,  fair  and  impartial 
trial,^  or,  "in  case  a  trial  has  been  had  in  such 
case,"  it  it  appear  that  "a  new  trial  therein 
should  be  had,'*  a  new  trial  may  be  granted, 
error  in  the  rulings  doe^  not  present  a  case  for 
new  trial  for  want  of  a  full,  fair,  and  impartial 
trial;  the  remedy  being  by  exception,  under  sec- 
tion 6. 

2.  Nor  does  it  appear  tlut  a  new  trial  "should 
be  had"  in  such  case,  where  petitioner  has  al- 
ready had  two  trials,  both  of  which  resulted  ad- 
Tersely  to  him. 

Action  by  John  Brlstow  against  John  C. 
Nichols,  In  which  there  was  a  Judgment  for 
plaintiff.  Defendant  petitions  for  a  new  trial. 
Denied. 

Frederick  C.  Olney,  for  plaintiff.  Samuel 
W.  K.  Allen,  (or.  defendant 


MATTESON,  C.  J.  The  defendant  in  this 
suit  took  the  steps  necessary  to  entitle  him  to 
a  new  trial  provided  in  the  first  and  second 
paragraphs  of  Gen.  Laws,  c.  2Sl,  i  6,  btit  omit- 
ted to  file  his  petition  for  such  trial  as  re- 
quired by  the  third  paragraph  of  the  section. 
The  section  provides  that,  in  case  all  of  the 
steps  required  in  the  second  and  third  para- 
graphs have  been  taken.  Judgment  shall  be 
!<tayed,  but,  in  case  of  any  default  in  any 
step,  judgment  shall  be  entered  as  if  aaid 
claim  for  a  new  trial  had  never  been  made. 
The  defendant  now  petitions  for  a  new  trial, 
under  Gen.  Laws,  c.  251,  |  2,  which  provides: 
"Wbenever  It  shall  be  made  to  appear  to  the 
satisfaction  of  the  appellate  division  of  the 
supreme  court,  by  any  party  or  garnishee  In 
a  suit  whicb  shall  hare  been  tried  or  decided 
in  the  common  pleas  division  of  the  supreme 
court  or  in  any  district  court,  within  one 
year  previous  to  such  application,  that  by  rea- 
son of  accident,  mistake,  or  any  unforeseen 
cause,  or  for'  lack  of  newly  discovered  evi- 
dence. Judgment  has  been  rendered  in  such 
suit  on  discontinuance,  nonsuit,  default  or  re- 
port of  referees,  or  that  such  iiarty  or  gar- 
ulshee  bad  not  a  full,  fair  and  impartial  trial 
in  such  suit,  or.  In  case  a  trial  has  been  bad 
in  such  caae,  that  a  new  trial  therein  should 
be  bad,  such  division  may  grant  such  trial 
or  new  trial  upon  such  terms  and  conditions 
as  it  shall  prescribe."  The  defendant  claims 
that  the  common  pleas  division  erred  in  its 
ndlngs,  and  hence  that  bis  petition  la  within 
the  words  of  the  section  relating  to  the  grant- 
ing of  a  new  trial,  on  the  ground  that  he  did 
not  have  a  full,  fair,  and  impartial  trial,  or 
within  tbe  words  providing  for  the  granting 
of  a  new  trial  in  case  a  trial  has  been  had. 
We  do  not  think  that  the  petitioner  makes  a 
case  within  these  provisions  of  section  2. 
For  aught  that  appears,  the  trial  which  the 
petitioner  had  in  the  common  pleas  dlTlsion 


was  a  full,  fair,  and  impartial  trial,  within 
the  meaning  of  that  language  in  tbe  section. 
If  the  court  erred  in  its  rulings,  his  remedy 
was  by  exception,  to  be  allowed  and  prosecut- 
ed as  provided  In  section  6.  To  render  a  trial 
not  a  full,  fair,'  or  impartial  trial,  within  the 
meaning  of  section  2,  there  must,  we  think, 
be  something  more  than  mere  error  on  the 
part  of  the  coiurt  which  would  form  tbe  sub- 
ject of  an  exception.  Unless  there  be  some- 
thing more  than  this,  to  grant  a  new  trial 
under  section  2  would  be  to  do  away  practi- 
cally with  the  procedure  provided  in  section 
6.  It  appears  that  tbe  defendant  has  had  two 
trials  of  his  case  already,— one  in  the  district 
court  and  another  in  the  common  pleas  divi- 
sion,—both  of  which  resulted  adversely  to 
him.  We  see  no  reason  for  granting  a  third 
trial  under  the  language  of  the  section  relat- 
ing to  the  granting  of  a  new  trial  in  case  a 
trial  has  been  had.  Petition  denied  and  dis- 
missed. 


JONES  V.  NEW  YORK.  N.  H.  8c.  H.  B,  OO- 

(Supreme  Court  of  Rhode  Island.    June  23, 

1897.) 

Master  asd  Sbrtant  — Railroaus— UerEcrivB 
Cars— IssPBOTiosJ— Evidence— New  Trial. 

1.  In  an  action  against  a  railroad  company  for 
personal  injuries,  a  verdict  in  favor  of  plaintiff 
will  not  be  disturbed  on  the  ground  that  it  is 
against  the  evidence,  where  plaintiff's  testimony 
that,  as  he  was  climblnir  a  certain  car,  the  grab 
iron,  as  he  laid  hold  of  it,  being  loose  nt  cue  end, 
swung  around,  and  he  was  in  consequence  pre- 
cipitated to  the  ground,  wa»  corroborated  by  that 
of  another  witness,  to  the  extent  that  tbe  grab 
iron  on  the  car  in  question  was  loose  at  one 
end,  all  of  which  testimony  was  uncontradicted, 
though  defendant  sought  to  discredit  it  by  at- 
tempting to  show  that  plaintiff  had  stated  to  one 
witness  that  he  did  not  know  how  the  accident  oc- 
curred, and  to  others  that  he  was  injured  by  the 
giving  way  of  a  brake  wheel,  and  also  by  at- 
tempting to  show  that  the  testimony  of  plaintiff's 
witness  was  inconaiatent  with  his  conduct  after 
the  accident. 

2.  Testimony  to  the  effect  that  when  such  car 
arrived  at  certain  shops  for  repairs,  six  days  after 
such  accident,  the  grab  iron  was  not  out  of  repair, 
was  properly  refused,  where  not  accompanied' 
by  an  offer  to  show  that  the  car  was  at  the  time 
of  such  arrival  in  the  same  condition  as  at  the 
time  of  the  accident. 

S.  Evidence  on  the  question  as  to  whether  such 
train  had  its  full  complement  of  trainmen  on 
the  date  of  the  accident  was  admissible,  over  de- 
fendant's objection  that  the  declaration  did  not 
allege  that  such  accident  was  due  to  a  lack  of 
the  requisite  number  in  the  crew  in  charge  of 
the  train,  where  introduced  for  the  purpose  of 
showing  that  plaintiff  was  properly  in  the  posi- 
tion in  which  he  was  on  the  train  at  the  time  of 
the  accident, 

4.  Where  a  trainman  was  injured  in  conse- 
quence of  a  grab  iron  on  a  car  in  the  train  being 
loose  at  one  end,  defendant  was  liable  therefor, 
as  such  defect  could  have  been  discovered  by 
reasgnable  inspection,  and  it  was  defendant's  duty 
to  have  ascertained  and  remedied  the  same, 
though  such  car  belonged  to  another  company. 

5.  Evidence  alleged  to  be  newly  discovered  will 
not  entitle  defendant  to  a  new  trial  where  it  does 
not  appear  but  that  such  evidence  might  have 
been  produced  at  the  trial,  or  it  tends  merely  to 

I  impeach  or  discredit  the  testimony  of  plaintiff. 
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Action  by  John  R.  Jones  against  the  New 
York,  New  Haven  &  Hartford  Kailroad  Com- 
pany. There  was  a  verdict  for  plalntilT,  and 
defendant,  alleging  exceptions,  applies  for  a 
new  triaL     Denied. 

Walter  B.  Vincent  and  Herbert  A.  Rice, 
for  plaintiff.  Frank  S.  Arnold,  for  defend- 
ant. 

MATl'BSON,  C.  J.  The  only  testimony  as 
to  how  the  accident  happened  is  that  of  the 
plaintiff.  His  statement  Is  that,  as  he  was 
climbing  the  car,  the  grab  iron  on  top  of  the 
car,  as  he  laid  hold  of  it,  being  loose  at  one 
end,  swung  around,  and  he  was,  in  conse- 
quence, precipitated  to  the  ground.  The 
plaintiff  is  corroborated  in  his  statement  by 
the  testimony  of  the  witness  Rollins  to  the 
extent  that  the  grab  iron  on  the  car  from 
which  the  plaintiff  testtfles  that  he  fell  was 
loose  at  one  end.  There  is  no  direct  testi- 
mony in  contradiction  of  tliat  of  the  plaintiff 
and  of  Rollins,  but  the  defendant  sought  to 
discredit  it  by  attempting  to  show  that  the 
plaintiff  had  made  statements  shortly  after 
the  accident  to  one  witness  that  he  did  not 
know  how  It  occurred,  and  to  other  witness- 
es tliat  he  was  Injured  by  the  giving  way 
of  a  brake  wheel  In  setting  the  brake,  and 
by  attempting  to  show  that  the  testimony  of 
Rollins  was  inconsistent  with  his  conduct 
after  the  accident.  The  credit  to  be  given 
to  the  plaintiff's  testimony  and  to  that  of 
Rollins  was  for  the  determination  of  the 
Jury.  Their  verdict  being  In  favor  of  the 
plaintiff,  It  Is  not  for  us  to  disturb  it  on  the 
ground  that  it  Is  against  the  evidence  in  this 
respect. 

We  find  no  error  in  the  refusal  of  the  com- 
mon pleas  division  to  permit  the  defendant 
to  put  in  testimony  to  the  effect  that  when 
the  car  arrived  at  Altoona,  Pa.,  on  December 
31,  1885,  six  days  subsequently  to  the  acci- 
dent, certain  repairs  were  made  upon  it,  but 
that  the  grab  iron  was  not  out  of  repair, 
and  no  repairs  were  made  on  that  The 
travel  of  the  car  after  the  accident  had  not 
been  shown  by  the  testimony  beyond  New 
Haven,  and  the  offer  was  not  accompanied 
by  any  offer  to  show  that  the  car  was  in  the 
same  condition  at  the  time  it  arrived  in  Al- 
toona that  it  was  when  it  left  New  Haven; 
or,  in  other  words,  that  no  repair  of  the  grab 
Iron  had  been  made  between  New  Haven 
and  Altoona.  If  the  grab  iron  was  defective, 
as  testified  by  the  plaintiff  and  Rollins,  and 
consequently  dangerous  to  the  employes  of 
the  defendant  or  other  railroad  corporations 
over  which  the  car  might  be  transported,  it 
is  not  improbable  that  it  may  have  been  re- 
paired subsequently  to  the  accident  during 
Its  transit. 

We  do  not  think  that  the  common  pleas 
division  erred  in  admitting  the  evidence  of 
the  plaintiff  on  the  question  as  to  whether 
the  train  had  Ita  full  complement  of  train- 


men on  the  date  of  the  accident  The  grouu-i 
of  objection  was  that  the  declaration  did  no: 
allege  that  the  accident  was  due  to  a  lack 
of  the  requisite  number  in  the  crew  In  charge 
of  the  train,  but  merely  the  defective  condi- 
tion of  the  grab  iron.  The  purpose  of  the 
testimony  was  not  to  show  that  the  accident 
was  occaslone'd  by  the  lack  of  a  sufficient 
number  of  men  to  properly  handle  the  train, 
but  to  show  that  the  plaintiff  was  properly 
in  the  position  on  the  train  in  which  he  was 
at  the  time  of  the  accident  to  rebut  any 
claim  which  might  be  made  by  the  defend- 
ant to  the  contraiy,  as  the  basis  of  a  conten- 
tion that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  We  think  the  testimony 
was  admissible  for  the  purpose. 

The  defendant  contends  that.  If  the  plain- 
tlfTs  Injuries  were  occasioned  In  the  mann<fr 
alleged,  they  were  occasioned  by  the  act  of 
a  fellow  servant,  and  therefore  that  the 
plahitifl  is  not  entitled  to  recover.  It  is  argued 
that,  as  the  car  belonged  to  another  corpo- 
ration, the  defendant's  car  inspectors  em- 
ployed by  it  were  as  to  the  plaintiff.  In  so 
far  as  the  Inspection  of  this  car  was  con- 
cerned, fellow  servants;  and  hence,  in  the 
absence  of  any  claim  that  such  inspectors 
were  not  competent,  that  the  plaintiff  can- 
not maintain  an  action  for  an  injury  result- 
ing from  a  failure  of  the  former  to  perform 
their  duty.  There  la  a  wide  diversity  of 
opinion  in  relation  to  the  obligation  of  a  rail- 
road company  to  inspect  the  cars  of  other 
companies  received  by  It  for  transportation. 
The  cases  relating  to  the  subject  are  collected 
hi  3  Elliot,  R.  R.  {  1270,  notes.  It  seeui> 
to  us  that  the  better  view,  as  well  as  that 
sustained  by  the  weight  of  authority.  Is  tlia: 
laid  down  In  OottUeb  v.  Railroad  Co.,  100  N. 
Y.  462,  3  N.  £}.  344.  This  view  is  that  a  rail- 
rood  company  "Is  bound  to  inspect  foreign 
oars  Just  as  it  would  Inspect  its  own  cars"; 
that  "it  owes  the  duty  of  Inspection  as  mas- 
ter, and  is  at  least  responsible  for  the  conse- 
quences of  such  defects  as  wonld  be  dit>- 
closed  or  discovered  by  ordinary  inspectton. 
When  cars  come  to  it  which  liave  defec:s 
visible  or  discoverable  by  ordinary  inspec- 
tion, it  must  either  remedy  such  defects,  or 
refuse  to  take  such  cars.  So  much,  at  least. 
is  due  from  it  to  its  employes.  The  em- 
ployes can  no  more  be  said  to  assnme  the 
risks  of  such  defects  oa  foreign  cars  than  on 
cars  belonging  to  the  company.  As  to  sn<-h 
defects,  the  duty  of  the  company  is  the  sant.- 
as  to  all  cars  drawn  over  its  road."  Th« 
court  adds  that  this  rule  is  neither  onerous, 
inconvenient,  nor  impracticable.  It  r«:-qGim>. 
l>efore  the  train  starts,  and  while  upon  Its 
passage,  the  same  inspection  and  care  as  ii> 
all  the  cars  on  the  train.  The  defect  com- 
plained of  in  the  present  suit  was  one  wbii-!i 
could  have  been  discovered  by  reasonabli- 
inspection,  and  one,  therefore,  which  it  wa-< 
the  duty  of  the  defendant,  under  the  nx> 
stated,  to  have  ascertained  and  renaedM. 
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Having  failed  In  its  duty  In  this  respect,  It 
is  liable  to  the  olaintiff  for  the  Injuries  to 
bim  which  have  ensued. 

We  do  not  think  that  the  evidence  alleged 
to  be  newly  discovered,  as  set  forth  In  the 
affidavits  filed  and  accompanying  photo- 
graphs, is  such  as  to  entitle  the  defendant  to 
a  new  trhil. 

No  reason  ap]>ears  why  the  fact  that  the 
box  car  16,500,  T.  H.  &  I.,  was  constructed 
with  side  ladders  instead  of  end  ladders 
could  not  have  been  proved  at  the  trial.  At 
least  one  of  the  witnesses  (Klpple)  called  for 
the  defendant  had  seen  and  Inspected  this 
car  prior  to  the  trial,  and,  for  aught  that 
appears,  his  testimony  on  the  point  might 
hare  been  tal^en.  If  Inquiry  concerning  it 
had  been  made.  Moreover,  the  eifect  of  the 
testiuiouy  Is  merely  to  Impeach  or  discredit 
that  of  the  plaintitT  that  the  car  from  which 
he  fell  had  end  ladders,  and  It  has  been  re- 
peatedly held  that  a  new  trial  will  not  be 
granted  for  newly-discovered  evidence  which 
goes  merely  to  discredit  or  impeach  the  tes- 
timony of  a  witness.  Francis  v.  Baker,  11 
R.  I.  103;  Dexter  v.  Handy,  13  R.  L  474;  Kob- 
erts  V.  Roberts,  Index  RR,  160,  33  Atl.  872. 
But,  aside  from  these  technical  suggestions, 
the  evidence  is  not  sufiiclently  couciusive  In 
Itself  to  warrant  a  new  trial.  It  is  designed 
to  establish  that  car  16,500,  T.  H.  &  I.,  had 
side  ladders,  and  not  end  ladders;  tke  pur- 
pose being  to  argue  from  this  that  the  plaln- 
tifTs  testimony  was  false  or  mistaken,  be- 
cause he  said  in  his  testimony  that  the  car 
from  which  he  fell  bad  end  ladders,  and  that 
lie  thought  it  was  car  1C.500,  X.  H.  &  I.  The 
plaintiff  did  not  pretend  to  state  positively 
that  the  car  from  which  he  fell  was  that  des- 
ignated as  "16,500,  X.  H.  &  I.,"  and  it  la 
evident  that  his  knowledge  as  to  the  marks 
upon  the  car  was  derived  from  some  one 
.subsequently  to  the  accident  His  affidavit 
tiled  at  the  hearing  states  that  this  informa- 
tion was  obtained  from  the  conductor  of  the 
train  in  September,  1896,  long  subsequently 
to  the  accident.  But  it  Is  not  pretended  that 
the  conductor  had  any  knowledge  of  the  po- 
sition in  the  train  of  the  car  in  question  save 
that  affonled  by  his  train  book,  which  con- 
tained a  record  of  the  cars  composing  the 
train.  It  does  not  appear  that  any  reason 
existed  for  a  record  in  the  train  book  of  the 
precise  order  in  which  the  cars  were  ar- 
ranged In  the  train,  and.  In  the  absence  of 
such  reason,  it  is  not  to  be  presumed  that 
especial  care  was  taken  to  have  the  cars  en- 
tereil  in  the  train  book  in  the  exact  order  of 
their  position  in  the  train;  and.  If  not,  the 
evidence  of  the  train  book,  while  it  may  be 
accurate  as  to  the  cars  in  the  train,  is  not 
conclusive  as  to  the  position  of  any  partic- 
ular car;  and  hence  car  16,500,  X.  H.  &  I., 
may  not  have  been  In  the  iMsltion  in  the 
train  of  the  car  from  which  the  plaintiff  tes- 
tifles  that  he  fell,  and,  if  not,  it  may  not  have 
been  that  car.    New  trial  denied,  and  case 


remitted  to  the  common  pleas  division  with 
direction  to  enter  Judgment  for  the  plaintiff 
on  the  verdict 


LEWIS  V.  CLARK  et  al. 
(Court  of  Appeals  of  Maryland.  Jane  28,  18d7.) 
Action  fok  Kent —  Dbfensrs. 
Defendant,  aftor  leasing  certain  premises  for 
a  term,  removed  tl<erefrom,  and  refused  to  pay 
rent  for  the  balance  of  the  term,  for  the  alleged 
reason  that  the  water  gave  out,  and  had  been 
unfit  for  use,  and  that  he  had  executed  the  lease 
relying  on  representations  of  plaintiffs  that  the 
water  was  excellent  and  plenUful.  It  appeared 
that  defendant  had  gone  over  the  property  wltn 
one  of  the  plaintiffs  before  signing  the  lease,  and 
knew  that  it  was  supplied  with  water  by  a  cis- 
tern only,  the  ijuan^ity  depending  on  the  rain- 
fall; that  plaintiffs  had  recently  acquired  the 
property;  and  that  the  statement  by  one  of  tbeiu 
as  to  the  quality  and  quantity  of  the  water  was 
a  repetition  of  what  the  former  owner  bad  aaid  to 
him,  as  defendant  knew.  Held  no  defense  to  the 
action,  in  the  entire  absence  of  proof  of  fuiae  or 
fraudulent  representations  made  by  plaintiffs,  or 
attempt  of  defendant  to  examine  as  to  the  condi- 
tion (rf  the  water  supply. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  Richard  B.  Clark  and  another 
against  Frank  S.  Lewis.  Xhere  were  verdict 
and  Judgment  for  plaintiffs,  and  defendant 
appeal.^.     Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and  BRY- 
AN, ROBERTS,  PAGE,  and  BOYD,  JJ. 

O.  Parker  Baker,  A.  C.  F.  Boehme,  Jr.,  and 
Harry  K.  Stevens,  for  appellant  John  Pren- 
tiss Poe,  Edgar  H.  Cans,  and  B.  Howard  Ha- 
man,  for  appdlecs. 

ROBKRXS,  J.  Xhls  suit  la  brought  to  re- 
cover a  balance  of  rent  chilmed  to  be  due  from 
the  appellant  to  the  appetteea,  under  a  lease 
signed  and  sealed  by  the  said  parties.  On  the 
Gth  of  June,  1804,  the  appellees  let  to  the  ap- 
pellant their  property,  known  as  "Aruvoir," 
in  Baltimore  county,  for  a  period  beginning 
June  6,  18&4,  aud  ending  April  30,  1895,  for 
$400,  payable,  $100  in  advance,  and  the  bal- 
ance in  monthly  or  three  equal  installments, 
of  which  rent  fliOO  is  clal:i:eil  to  be  still  due 
and  unpaid.  Xhe  lease  provides  that  what- 
ever alterations  or  repairs  the  tenant  shall 
be  permitted  to  make  .shall  be  done  at  hla  own 
e;cpense.  The  declaration  contains  but  one 
count,  which  is  a  special  cotmt  on  the  lease. 
The  picas  are:  (1)  Fraud  in  the  procuring 
of  the  lease;  (2)  eviction;  (3)  release;  (4)  that 
the  defendant  was  compelled  to  remove  from 
the  premises  by  reason  of  their  unhealthy 
and  untenantable  condition  at  the  time  of  the 
execution  of  the  lease,  known  to  the  appellees, 
and  unknown  to  the  appellant. 

At  the  hearing  in  this  court,  but  little  at- 
tention, If  any,  was  paid  to  the  defenses  set 
up  of  an  eviction  and  a  release,  and,  from  a 
careful  examination  of  the  testimony  contain- 
ed in  the  record,  we  have  failed  to  discover 
any  evidence  in  support  of  either  of  said  pleas. 
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The  only  questions  which  the  controTerey 
presents  relate — First,  to  the  manner  in  which 
tlij!  lease  was  procured;  and,  second,  to  the 
condition  of  the  premises  at  the  time  the 
lease  was  made,  whether  mitenantable  and 
unhealthy,  and  known  to  the  appellees,  but 
unlcnown  to  the  appellant.  The  appellant, 
after  having  rented  said  premises  from  the 
appellees,  in  June,  1894,  voluntarily  removed 
therefrom  In  August  of  the  same  year,  before 
the  expiration  of  his  term,  without  the  con- 
sent of  the  appellees,  and  refused  to  pay  rent 
for  the  baJance  of  the  term.  The  reasons  as- 
signed for  such  refusal  were  that  the  water 
gave  out,  and  for  some  time  prior  thereto  was 
unfit  to  drinic  or  wash  with,  and  that  he 
had  executed  the  lease  relying  on  the  represen- 
tations of  the  appellees  that  the  water  was 
excellent  In  quality  and  plentiful  in  quantity. 
Before  signing  the  lease,  the  appellant  had 
gone  over  the  property  with  one  of  the  appel- 
lees, and  was  fully  aware  of  the  fax;t  that  It 
was  supplied  with  water  by  means  of  a 
cistern  only,  and  that  the  quantity  of  water  in 
the  cistern  at  any  time  was  solely  dependent 
ui)on  the  amount  of  rain  falling.  The  ap- 
I>ellee3  had  never  occupied  the  property,  hav- 
ing obtained  It  In  the  fall  of  1S93  under  an 
exchange  with  the  former  owner.  The  state- 
ment made  by  one  of  the  appellees  to  the  ap- 
pellant as  to  the  quality  and  quantity  of  the 
water  was  a  mere  repetition  of  what  the 
former  owner  had  said  to  the  appellee,  and. 
In  making  such  statement,  the  appellee  had 
made  known  to  the  appellant  the'  source  of  his 
information. 

There  is  but  one  exception  In  the  record  re- 
lating to  the  admissibility  of  the  evidence. 
The  appellees,  having  proved  by  Mr.  Clark 
the  execution  of  the  lease,  and  the  amount 
of  rent  paid,  rested  their  case;  whereupon 
the  appellant  proceeded  to  cross-examine  the 
witness,  by  asking  him  to  state  the  conversa- 
tion which  had  taken  place  between  the  ap- 
pellant and  witness  prior  to  the  execution 
of  the  lease,  with  reference  to  the  property 
therein  mentioned,  but  the  appellees  objected 
to  the  admissibility  of  the  same,  and  the 
court  sustained  the  objection,  and  refused 
to  allow  the  question  to  be  answered.  It  Is 
very  clear  that  it  was  not  a  proper  crossrex- 
amlnatlon  of  the  witness,  and  we  agree  with 
the  appellant's  statement  In  his  brief  that 
"the  exception  is  not  very  material." 

The  second  exception  relates  to  the  grant- 
ing of  all  of  the  prayers  of  the  appellees,  and 
the  rejection  of  all  of  the  appellant's  prayers. 
The  appellees'  prayers  presented  the  law  of 
the  case  very  fully  as  applicable  to  each  of 
the  issues  Joined,  and  we  thinlt  the  whole 
case  was  amply  embraced  in  the  in.stnictions 
given,  and  that  the  appellant  obtained  the 
benefit  of  all  the  law  which  he  was  entitled 
to  have  applied  to  his  case.  The  verdict  and 
judgment  being  against  him,  he  has  appealed. 
Tba  principles  of  law  regulating  actlous  of  this 
character  have  so  often  been  considered  and 


passed  upon  by  this  court  that  It  is  only  nec- 
essary to  apply  them  to  the  facts  in  this 
case.  We  refer  to  the  cases  of  McAleer  v. 
Horsey,  35  Md.  439;  Buschman  v.  Godd,  52 
Md.  207;  Robertson  v.  Parks,  76  Md.  123,  24 
Atl.  411;  Weaver  v.  Shrlver,  79  Md.  540,  30 
Atl.  189.  The  record  of  this  case  Is  burdened 
with  a  great  deal  of  testimony  which  has  no 
proper  bearing  upon  or  relation  to  the  issues 
joined,  which  are  but  few  and  simple. 
While  it  is  well-settled  law  that  where  one 
makes  a  false  representation,  knowing  it  to  be 
false,  with  Intent  to  Induce  another  to  enter 
into  a  contract  which  but  for  such  representa- 
I  tion  he  would  not  have  entered  Into,  and  he  is 
thereby  damnified,  a  case  of  fraud  is  made 
out,  and  an  action  will  lie.  As  stated  by 
Judge  Robinson  In  Buschman  v.  Codd,  supra: 
"The  representation,  to  be  material,  must  be  In 
respect  of  an  ascertainable  fact,  as  distingnish- 
able  from  a  mere  matter  of  opinion.  A  rep- 
resentation whldi  merely  amounts  to  a  state- 
m«it  of  opinion,  Judgment,  or  expectation,  or 
is  vague  and  indefinite  In  Its  nature  and 
terms,  or  Is  merely  a  loose  conjectural  or  ex- 
aggerated statement,  is  not  sufficient  to  sup- 
port an  action;  and  for  the  reason  that  such 
indefinite  representations  ought  to  put  the  per- 
son to  whom  they  are  made  upon  the  Inquiry, 
and  If  he  chooses  to  put  faith  In  such  state- 
ments, and  abstained  from  Inquiry,  he  has  no 
reason  to  complain."  In  this  case  the  allegied 
misrepresentations  were  made  concerning  the 
quality  and  quantity  of  the  water  in  the  cis- 
tern. The  appellee,  with  entire  frankness, 
stated  that  they  had  never  resided  on  the 
property,  but  that  the  former  owner  had  com- 
mended the  water  as  excellent.  The  appel- 
lant could  have  verified  the  correctness  of  the 
representations  concerning  the  quality  of  the 
water  without  serious  Inconvenience  to  him- 
self, If  he  had  thought  proper  to  do  so;  and. 
having  failed  to  exercise  this  reasonable  pro- 
caution,  he  has  now  no  just  canse  of  comp'alnt. 
He  was  informed  and  saw  that  the  property 
was  supplied  with  water  by  moans  of  a  ds- 
tem,  which  caught  the  water,  and  acted  as 
a  reservoir  to  retain  the  rain  falling  upon  the 
roof.  The  water  appeare  from  the  testimony 
to  have  been  reasonably  good  when  first  used 
by  the  appellant,  but  la  claimed  to  have  be- 
come worse'later  on  in  the  season.  This  was 
only  a  natural  result,  and  one  which  the  ap- 
pellant should  have  reasonably  anticipated. 
The  accumulation  of  dust  uiwn  the  roof  of 
the  house  naturally  was  washed  by  the  fall- 
ing rain  Into  the  dstem,  and  the  water  In 
time  became  affected  thereby.  What  we 
have  said  concerning  the  water  Is  equally  ap- 
plicable to  the  condition  of  the  bam:  and  the 
failure  of  the  appellant  to  ascertain  the  actoal 
condition  of  both,  when  they  were  both  so 
easily  accessible  to  him,  cannot  support  the 
defenses  set  up  in  this  action.  Ranstead  r. 
Allen  (not  yet  oflicially  reported)  37  Atl.  17. 

In  conclusion,  we  think  there  Is  an  entire  ab- 
sence of  proof  to  sustain  the  aOeged  talsity 
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of  the  representations  made  bj  the  appellees, 
or  that  the7  knew  them  to  be  false,  or  that 
they  were  made  with  fraudoleut  Intent,  for 
the  purpose  of  Inducing  the  appellant  to  lease 
said  premises.  Being  of  opinion  that  the  ap- 
pellees' prayers,  aU  of  which  were  granted 
by  the  court,  covered  the  whole  law  of  the 
case,  for  that  reason  we  deem  It  unnecessary 
to  consider  in  detail  the  several  prayers  offer- 
ed by  the  appellant,  and  refused  by  the  court. 
It  follows  from  what  we  have  said  that  the 
Judgment  of  the  court  below  must  be  affirm- 
ed.   Judgment  affirmed,  with  coets. 


DI06S  et  al.  ▼.  DBNKY. 

(Court  of  Appeals  of  Maiyland.    June  28,  1897.) 

Sales— Fbavd  or  Purchaser— What  Cossti- 

TCTKB— ISSOLVBSCT. 

1.  If  a  purchaser  on  credit,  at  the  time  of  the 
sale,  is  ingolrent  and  knows  himself  to  be  so, 
he  is  under  no  obligation  to  disclose  such  fact  to 
the  seller;  and.  if  ne  has  a  reasonable  expecta- 
tion of  paying  the  ptice,  the  purchase  is  not 
fraudulent. 

2.  Purchasers  of  goods  on  credit  who  have 
merely  good  reason  to  know  that  they  are  in- 
solvent are  not  to  be  visited  with  the  coitse- 
quences  »t  actual  knowledge  of  such  fact. 

Appeal  from  superior  court  of  Baltimore 
city. 

Replevin  by  C.  F.  DIggs  and  others,  trading 
as  C.  F.  DIggs  &  Co.,  against  Harry  L.  Denny, 
trustee  for  the  benefit  of  creditors  of  Julias 
Rellweg  and  August  Hellweg,  Jr.,  trading  as 
August  Hellweg,  to  recover  possession  of  coal 
sold  by  plaintiffs  to  defendant's  grantors. 
From  a  Judgment  in  favor  of  defendant,  plain- 
tiffs appeal.     Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and  BRY- 
AN, PAGE,  ROBERTS,  and  BOYD,  JJ. 

William  A.  Fisher,  W.  Cabell  Bruce,  and 
D.  K.  £.  Fisher,  for  appellants.  James  W. 
Denny  and  H.  L.  Denny,  for  appellee. 

BRYAN,  J.  This  was  an  action  of  replevin, 
brought  by  the  appellants  against  the  appel- 
lee. The  Judgment  lieing  for  the  defendant, 
the  plaintiffs  appealed.  It  appeared  In  evi- 
dence that  Julius  and  August  Hellweg,  part- 
ners u:^r  the  firm  name  of  August  Hellweg. 
had  beerdeailng  with  DIggs  &  Co.  about  12 
years,  and  bad  during  that  time  purctiased 
from  them  large  quantities  of  coal;  that  in 
An^ust,  1866,  they  were  indebted  to  Diggs  & 
Co.  more  than  |9,000;  that  more  than  $2,000 
of  this  sum  liad  accrued  between  the  1st  and 
13tb  days  of  August.  1896;  that,  on  the  15th 
day  of  August,  the  Hellwegs  made  a  deed  of 
trust  to  Harry  L.  Denny,  the  defendant,  which 
conveyed  to  him  all  their  property  for  the  ben- 
■eQt  of  their  creditors,  without  preference  or 
priority.  There  was  evidence  on  both  sides 
bearing  on  the  question  whether  the  Hellwegs, 
at  tbe  time  of  purchasing  the  coal,  were  in- 
solvent, and  knew  themselves  to  be  so,  and 
bad  no  reasonable  expectation  of  paying  for 
It.     Tbe  case  was  tried  before  the  court  with- 


out a  Jiny.  Tb»  coort  fonnd  s  verdict  for  the 
defendant,  and  at  the  same  time  made  a  spe- 
cial finding  of  facta  as  follows:  "I  find  from 
the  evidence  In  this  case  aa  facts:  (1)  That,  ait 
the  time  of  the  purchase  of  the  coal  for  which 
the  replevin  in  this  case  was  issued,  the  par- 
chasers,  August  and  Julius  Hellweg,  did  not 
know  themselves  to  be  insolvent  (2)  That 
said  August  and  Julius  Hellw^  had  an  ex- 
pectation of  paying  for  said  coal  in  accord- 
ance with  their  contracts  of  purchase,  based 
upon  their  assets  and  their  experience  of  their 
business  in  former  years,  and  that  such  ex- 
pectation was  in  their  estimation  reasonable; 
but  a  disinterested  person,  capable  of  compre- 
hending the  real  situation  of  their  affairs, 
could  not  have  foimded  a  reasonable  exi)ecta- 
tton  of  meeting  their  engagements  with  the 
plaintiffs  from  all  tbe  resources  shown  to  hare 
been  within  the  reach  of  said  firm  at  the  time 
said  purchases  were  made,  and  this  without 
regard  to  the  question  of  their  ability  to  meet 
all  their  obligations  to  other  parties." 

The  questions  In  this  case  liave  no  connec- 
tiouwlth  proceedings  under  our  insolvency  sys- 
tem. If  the  purchase  of  the  coal  was  fraudu- 
lent, tbe  plalntlfBB  had  a  right  to  disaffirm  tbe 
sale,  and  to  take  it  under  the  writ  of  replevin. 
The  court  in  substance  ruled  on  the  prayers 
of  the  plaintiff  that  if,  at  the  time  of  the  pur- 
chase, the  buyers  were  insolvent,  and  knew 
themselves  to  be  so,  and  had  no  reasonable  ex- 
pectation of  paying  for  the  cool,  then  the  pur- 
chase was  fraudulent.  But  the  court  refused 
to  rule  that  the  transaction  was  fraudulent  if 
the  purchasers  had  good  reason  to  know  them- 
selves to  be  insolvent.  The  court,  oa  the 
prayer  of  the  defendant,  ruled  that  if  the  pur- 
chasers at  the  time  of  the  sales  were  insolvent, 
and  knew  themselves  to  I>e  so,  they  were  un- 
der no  obligation  to  disclose  such  fiicts  to  the 
plaintiffs,  and  such  failure  to  disclose  did  not 
make  the  purchases  fraudulent;  and  that.  If 
the  purchasers  had  a  reasonable  expectation  of 
paying  for  tbe  coal  at  the  maturity  of  the 
debt,  the  purchase  was  not  fraudulent;  and 
that  the  court  was  not  to  consider  the  ques- 
tion of  their  ability  to  pay  all  their  debts  to 
other  persoa^;  and  that  tbe  court  might  con- 
aider  their  Indebtedness  to  other  persons  as  af- 
fecting the  reasonableniess  of  their  expectation 
to  pay  for  the  coal.  Tbis  instruction  is  mod- 
eled on  the  second  prayer  of  the  appellant  In 
Peters  v.  Hlnes,  48  Md.  506.  The  leadhig  ca.se 
on  this  subject  is  Powell  v.  Bradlee,  9  Gill  & 
J.  222.  In  that  case  the  court  approved  the 
sixth  instruction  to  tbe  Jury,  given  by  the 
trial  court,  to  the  effect  that  the  purchase  of 
goods  vested  a  good  title  in  the  buyer,  provid- 
ed that  at  the  time  of  tlie  sale  and  ddivery 
he  intended  to  pay  for  them,  altltough  he  was 
then  insolvent,  and  knew  the  fact  But,  in 
considering  the  fourth  and  fifth  instructions 
given  to  the  Jury,  the  court  decided  that  If  the 
purchaser  was  iasolvent  and  was  aware  of  his 
insolvency,  and  had  no  reasonable  exi)e<^tlon 
of  paying  for  the  goods,  then  the  purchase  was 
fraudulent    And,  in  considering  tbe  fourth 
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prayer  of  the  defendant,  the  court  decided  that 
the  purchase  was  not  made  fraudulent  by  the 
facta  that  the  purchaser  knew  himself  to  be 
Insolvent  at  the  time  of  the  purchase,  and 
did  not  so  inform  the  seller,  although  he  knew 
at  the  time  that  the  seller  was  ignorant  of 
the  fact,  and  had  not  the  means  of  ascertain- 
ing It  It  was  said:  "The  prayer  seems  to 
have  been  founded  on  the  idea  that  the  sale 
was  fraudulent  if  the  vendees  knew  them- 
selves to  be  insolvent  at  the  Mme  of  the  pur- 
chase, and  did  not  communicate  that  cbrcum- 
stance  to  the  vendors;  knowing  at  the  time 
that  they  were  ignorant  of  the  fact,  and  had 
not  the  means  of  becoming  acquainted  with  it. 
The  law,  it  seems,  does  not  sanction  such  an 
elevated  tone  of  morality  In  mercantile  deal- 
ings as  would  have  warranted  the  granting  of 
the  prayer,  to  the  extent  asked  for  by  the  de- 
fendants in  this  case.  Such  a  strict  and  rigid 
doctrine,  considering  the  vicissitudes  and  chan- 
ges incident  to  mercantile  life,  would  go  far  to 
cramp  the  operations  of  trade  and  commerce, 
and  has  not  received  the  coimtenance  of  the 
courts  of  Justice,  either  in  this  state  or  else- 
where, as  far  as  we  have  been  able  to  ascer- 
tain. Moreover,  the  proceeds  of  sales  of  the 
property  purchased  might  have  enabled  them 
to  fulfill  their  contract,  and,  from  anything 
which  appears,  might  have  been  intended  to 
be  applied  to  that  purpose."  Powell  v.  Brad- 
lee  has  always  been  considered  as  settling  the 
law  in  this  state  in  regard  to  sales  made  un- 
der the  circumstances  mentioned. 

The  granted  prayers  In  this  case  ruled  what 
the  verdict  should  be  on  a  hypothetical  state 
of  facts,  but  the  special  finding  by  the  court 
determined  positively  what  the  facts  were. 
This  finding  is  a  part  of  the  verdict;  and, 
when  the  court  rendered  judgment,  it  was  a 
decision  that  these  facts  defeated  the  plain- 
tiffs. The  question  is  properly  presented  by 
the  plaintUTs'  motion  for  a  Judgment  non  ob- 
stante veredicto.  The  Hellwegs  were  not 
guilty  of  fraud  unless  they  intended  to  get  the 
coal  without  paying  for  it  And  if  they  did 
not  know  themselves  to  be  insolvent  at  the 
time  of  the  purchase,  and  if,  founding  their 
opinion  on  their  assets  and  their  experience  in 
budness  during  former  years,  they  had  a  rea- 
sonable expectation  of  making  payment,  It 
could  not  be  inferred  that  they  intended  to  get 
the  coal  without  paying  for  it.  They  had  a 
right  to  conduct  their  business  according  to 
their  own  Judgment,  provided  it  was  not  ex- 
ercised mala  fide  or  recklessly;  and  they  could 
not  be  required  to  conform  their  conduct  to 
the  opinions  which  other  persons  might  form 
who  had  no  intei-est  in  the  matter.  The  rea- 
sonableness of  the  expectation  of  payment 
would,  of  course,  be  decided  by  the  facts 
known  to  exist  at  the  time  of  the  purchase, 
and  not  by  occurrences  which  took  place  aft- 
erwards. If  the  Hellwegs  did  not  know  that 
they  were  insolvent  at  the  time  of  the  pur- 
chase of  the  coal,  and  they  had  a  reasonable 
expectation  of  paying,  they  are  not  to  be  con- 
victed of  a  fraudulent  intent.     The  counsel 


for  the  appellants  contended  that,  if  tiiey  had 
good  reason  to  know  that  they  were  insolvent, 
they  ought  to  be  visited  with  the  conaequenn?-^ 
of  a  knowledge  of  that  fact  We  do  not  find 
tlils  rule  established  by  the  authorities,  and 
there  are  many  difficulties  in  the  way  of  its 
practical  application.  A  man  of  oool,  calm, 
and  steady  Judgment,  who  was  not  liable  to  be 
swayed  by  his  hopes  and  wishes,  might  make 
an  accurate  estimate  of  the  value  of  his  a-ssets. 
and  see  clearly  tlie  improbability  of  paying  bL< 
debts,  and  therefore  come  to  the  oondusicKi 
that  he  was  Insolvent  Another  man.  equally 
honest,  but  less  intelligent,  and  who  was  more 
ready  to  hope  for  the  best  and  to  believe 
what  he  earnestly  desired,  might  In  perfect 
sincerity  think  that  he  would  be  able  to  make 
an  advantageous  disposition  of  his  property, 
and  pay  all  his  debts.  The  future  is  usually 
uncertain,  and  it  appears  very  diOTerently  to 
men  of  different  temperaments  and  character- 
istics. How  is  a  Jury  to  determine  which  of 
these  two  men  had  good  reason  for  his  opin- 
ion? Is  it  to  arrive  at  a  conclusion  by  bearing 
evidence  of  dispositions  and  relative  mental 
powers?  In  marked  contrast  to  this  proposed 
rule,  there  is  another  one,  of  easy  application, 
and  sufficiently  definite  for  the  purposes  of 
practical  Justice.  If  a  debtor  Intends  to  p«,T 
his  debts,  and,  in  the  honest  exercise  of  such 
Judgment  as  belongs  to  ordinary  men.  he  be- 
lieves that  he  will  be  able  to  do  so,  then,  even 
if  he  has  made  a  mistake  in  bis  abUlt.v  to 
pay,  he  is  not  to  be  put  on  the  footing  of  one 
who  knows  himself  to  be  insolvent.  This  lat- 
ter rule  fully  meets  the  requli^ments  of  Jus- 
tice, and  is  in  harmony  with  our  leading  au- 
thority. Of  course,  we  cannot  review  the  spe- 
cial finding  of  facts.  Upon  it,  considered  as 
an  essential  part  of  the  general  verdict,  the 
Judgment  was  properly  rendered  for  the  de- 
fendant.   Judgment  affirmed. 


YORK  et  al.  v.  TORK  MARKET  CO. 

(Supreme  Court  of  New  Hampshire.     HilUboi^ 

ough.    March  13,  1896.) 

Depositakies  —  Appropriation  op  Honet  —  Re- 
covert  OS  IXSOLVKUCT. 
T.  wag  the  treasurer  of  the  C.  Co..  and  ■ 
stocUiolder  of  the  M.  Co.  While  Y.  was  at  homp 
sifk,  a  clerk  of  the  M.  Co.  carried  to  him  a  check 
boliingliig  to  the  C.  Co.,  fot  his  indorsement  is 
trensurer.  Being  unable  to  attend  to  bnainess. 
he  directed  the  clerk  to  turn  the  check  iu  with 
the  funds  of  the  M.  Co.  During  his  illness,  with- 
out further  authority  from  him,  other  checks  he- 
longing  to  the  C.  Co.  went  into  poaseasion  of  tfaf 
M.  Co.,  which  used  the  moitey  in  buying  goods  io 
the  regular  course  of  business.  The  M.  Oo.  went 
into  the  liands  of  a  receiver,  and  the  funds  of  th<> 
C.  Co.  were  among  the  asset.?,  there  being  noih- 
lug  to  indicate  the  ownership  of  the  C.  Co.  HfU, 
that  the  amount  of  the  checks  would  be  repaid  t» 
the  C.  Co.  from  the  assets  in  the  receiver's  hands. 

Exceptions  from  Hillsborough  county  court. 

Petition  by  Carlos  E.  York  and  others,  stock- 
holders of  the  Universal  Collar  Oompanv, 
against  the  York  Market  Company,  praying 
that  the  receivers  of  defendant  be  required  to 


Digitized  by  VjOOQIC 


N.H.) 


HENBY  ▼.  TOWN  OF  HAVEKHILL. 


1089 


pay  Into  court  $1,490.72,  for  the  use  of  the  col- 
lar company.  The  court  dismissed  the  peti- 
tion, and  plaintiffs  except.    Sustained. 

Carlos  B.  York  Is  the  treasurer  of  the  collar 
(■oinpany  and  a  stockholder  of  the  Yoi-k  Mar- 
ket Comimny.  In  January,  1895,  while  he  was 
confined  to  the  house  by  sickness,  a  clei%  of 
the  market  company  carried  to  him  a  check 
belonging  to  the  collar  company  for  his  in- 
dorsement as  treasurer.  He  was  not  In  con- 
dition to  do  any  business,  and  directed  the 
clerk  to  tnm  the  check  In  with  the  funds  of 
the  market  company,  and  the  clerk  did  so. 
During  York's  illness,  and  without  further  au- 
thority from  him,  other  chocks  belonging  to 
the  collar  company  went  Into  the  possession 
of  the  market  company  in  the  same  way, 
amounting  In  all,  including  the  first  check,  to 
11.480.72.  The  market  company  used  the 
money  in  buying  goods  In  the  regular  coune 
of  their  business.  When  the  receivers  took 
possession,  April  8,  1895,  of  the  property,  con- 
sisting of  goods,  horses,  and  carriages,  and 
abont  $12  in  money,  they  had  no  knowledge 
that  any  funds  of  the  collar  company  were 
mingled  with  it,  and  there  was  no  earmark  or 
anything  Indicating  that  any  part  of  the  prop- 
erty belonged  to  the  collar  company.  The 
court  dismissed  the  petition,  and  the  plaintiffs 
excepted. 

O.  K.  Branch,  I.  L.  Heath,  and  W.  A.  J. 
Oiles,  for  plaintiffs.  G.  W.  Pi-escott,  for  de- 
fendants. Drury  &  Peaslee  and  D.  A.  Taggart, 
for  creditors  of  York  Market  Co. 

CARI'EXTEB,  J.  In  the  absence  of  objec- 
tion, it  is  assumed  that  the  petition  is  brought 
by  indlTldual  stockholders  of  the  collar  com- 
pany for  sufficient  reasons.  Mor.  Prlv.  Corp. 
i  240.  It  Is  not  claimed  that  York  had  author- 
ity to  transfer  the  property  of  the  collar  com- 
pany to  the  luiu-ket  company.  The  market  com- 
luiuy  must  be  taken  to  know,  as  their  agent, 
the  clerk,  knew,  that  the  che<ks  belonged  to 
the  collar  company.  It  Is  not  necessary  to 
consider  what  might  be  the  rights  of  the  par- 
ties If  the  market  company  were  trustees,  or, 
as  factors  or  agents  of  the  collar  company,  had 
received  the  money  for  a  specified  piu-pose. 
The  doctrine  that  while  a  cestui  que  trust  may 
follow  the  trust  fund  as  long  as  It  can  be 
traced,  and  maintain  a  chai-ge  for  It  upon  any 
specific  property  In  which  he  shows  it  to  be 
invested,  be  cannot  maintain  a  ch.-irge  for  It 
upon  the  general  estate  of  the  trustee,  of 
which  It  Is  shown  to  be  an  undistinguishable 
part  (Story,  Eq.  Jur.  §  12.")9;  Pen-y,  Trusts,  |§ 
345,  837,  841;  LltUe  v.  Cliadwlck,  161  Mass. 
lOJt.  Ill,  23  N.  E.  1005>,  if  sound  (KnatchbuU 
V.  Hallett,  13  Oh.  Dlv.  G96,  709,  711,  716,  717, 
719,  722,  723,  727;  Frith  v.  Cartland,  2  Hem. 
&  M.  417,  420.  421;  National  Bank  v.  Insur- 
nnc-e  Co.,  IM  TJ.  S.  54;  Englar  v.  Offutt,  70 
Md.  78,  16  Atl.  497;  Cavin  v.  Gleason,  105  N. 
Y.  256.  202,  263,  11  N.  E.  504;  Plow  Co.  v. 
Lamp,  80  Iowa,  722,  45  N.  W.  1049;  HaiTison 
V.  Smith,  83  Mo.  210;    McI>eod  v.  Evans,  6U 


"Wis.  401,  409,  28  N.  W.  173,  214;  Silk  Co.  v. 
Flanders,  87  Wis.  237,  58  N.  W.  383;  Perchen 
V.  Amdt,  26  Or.  121,  37  Pae.  161;  Slater  v. 
Oriental  Mills,  18  R.  I.  352,  27  Atl.  443),  has 
no  application.  In  that  class  of  cases  the  ces- 
tui que  trust  or  the  creator  of  the  trust  gives 
credit  to  the  trustee,— intrusts  lilm  with  the 
l^al  possession  and  power  to  dispose  of  the 
property.  This  may  afford  some  reason  for 
the  holding  that,  when  the  trust  funds  are  !n- 
dlstlnguishably  commingled  with  the  general 
estate  of  a  bankrupt  trustee,  the  trust  cred- 
itor must  take  his  dividend  like  other  credit- 
ors. 

The  collar  company  gave  no  credit  to  the 
market  company.  The  relation  of  debtor  and 
creditor  did  not  exist  Between  the  two  cor- 
porations there  was  no  fiduciary  relation  of 
any  kind.  The  property  of  which  the  money 
received  on  the  checks  forms  a  part  is  in  the 
custody  of  the  court.  The  receivers  are  of- 
ficers of  the  court,  and  the  only  question  Is 
whether  they  shall  be  directed  to  pay  the  sum 
of  $1,490.72  to  the  collar  company,  to  whom  It 
belongs,  or  the  creditors  of  the  market  com- 
pany, to  whom  It  does  not  belong.  The  fact 
that  the  market  company  has  so  disposed  of 
the  money  that  neither  It  nor  the  particular 
property  into  which  It  has  been  converted  can 
be  distinguished  from  their  general  estate  af- 
fords no  reason  for  depriving  the  collar  com- 
pany of  their  property,  and  giving  It  to  the 
market  company  or  their  creditors.  It  Is  just 
that  those  who  have  had  sufficient  confidence 
In  the  integrity  and  business  capacity  of  the 
market  company  to  give  them  credit  should 
bear  the  loss  resulting  from  misfortune,  want 
of  integrity,  or  of  capacity.  They  suffer  the 
consequences  of  their  >wn  Imprudence  or  lack 
of  judgment  It  is  not  just  that  he  who  has  not 
trusted  them  should,  by  reason  of  their  unlaw- 
ful appropriation  of  his  property,  be  subjected 
to  loss,  for  the  benefit  of  those  who  have. 
Exceptions  sustained. 

CLARK,  J.,  did  not  sit.  The  others  con- 
curred. 


HENRY  et  al.  v.  TOWN  OF  HAVERHILL. 

(Supreme  Court  of  New  Hnrnpshire.     Grafton. 
March  11,  1892.) 

Commissioners  of  Fike  District— Authority  to 
Lay  Got  New  Hiohway. 

Act  July  21,  1887  (Laws  1887,  c.  204),  au- 
thorized a  fire  aistrict  to  adopt  Gen.  Laws,  c. 
78  (relating  to  sidewalks  and  sewers),  and  to 
choose  commissioners  who  "sliall  have  the  pow- 
ers of  mayor  nnd  aldermen  of  cities  respiM-'ting 
all  matters  within  the  lega'  authority  of  the  dis- 
trict" Gen.  Iaws,  c.  46,  i  14,  gives  to  the 
mayor  nnd  aldcrmep  of  cities  the  powers  of  se- 
lectmen, and  the  authority  to  establish  new  high- 
wiiys  is  given  to  selectmen  of  towns  by  cliapter 
67,  ji  1.  Act  July  21,  1887,  provides  that  "noth- 
ing in  this  act  shall  bt  construed  to  impiise  any 
distinct  or  special  liability  upon  the  distiiot  re- 
specting highways  within  its  limits."  Hil<!  that, 
the  town  being  left  liable  for  defects  in  highways. 
Act  July  21,  1887,  did  not  transfer  from  the  se- 
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lectmen  of  the  towa  to  the  commigsionen  of  the 
^strict  the  power  to  uy  out  bighways. 

Exceptions  from  Grafton  county  court. 

Petition  by  J.  B.  Henry  and  others  against 
the  town  of  HaTcrhlU  for  a  new  highway 
which  defendants'  selectmen  had  refused  to 
lay  out.  Defendants  moved  that  the  petition 
be  dismissed  on  the  ground  that  the  original 
petition  should  have  been  addressed  to  the 
commissioners  of  the  WoodsvlUe  fire  district, 
within  the  limits  of  which  the  proposed  high- 
way iB  located.  The  motion  was  denied,  and 
defendants  except   OTerruled. 

Smith  &  Sloane,  for  platatUCs.  a  B.  Page, 
tor  defendants. 

ALLfiN,  J.  By  the  act  of  July  21,  1887 
(Laws  1887,  c.  204),  the  Woodsville  fire  district 
was  authorized  to  adopt  chapter  78  of  the 
Oeneral  Laws,  relating  to  sidewalks  and  sew- 
«r8,  and  to  choose  annually  five  commission- 
ers, who  "shall  have  all  the  powers  of  mayor 
and  aldermen  of  cities  respecting  all  matters 
within  the  legal  authority  of  the  district." 
The  act  was  adopted,  and  comm'ssloiiers  were 
'Chosen  by  the  district.  Section  4  of  chapter  78 
of  the  General  Laws  gives  to  the  mayor  and 
aldermen  of  cities  the  power,  upon  an  applica- 
tion for  a  new  highway,  to  direct,  as  a  con- 
■dltion  of  establishing  the  highway,  that  a 
portion  of  the  expense  of  laying  out  and  con- 
structing it  shall  be  paid  by  persons  particu- 
larly interested  In  obtaining  It.  The  defend- 
ants claim  that  the  district  of  Woodsville,  by 
virtue  of  its  adoption  of  the  provisions  of  the 
chapter,  and  as  a  consequence  of  the  power 
thereby  conferred,  lias  authority  to  lay  out 
-and  construct  all  highways  within  Its  limits. 
The  genntil  authority  of  the  mayor  and  alder- 
men of  cities  to  establish  new  highways  la  the 
same  aa  that  of  the  selectmen  of  towns  (Id.  c. 
46,  (  14),  and  "selectmen  upon  petition  may 
lay  out  any  new  highway,  or  widen  and 
straighten  any  existing  highway  within  their 
town  for  which  there  shall  be  occasion,  either 
for  the  accommodation  of  the  public  or  of  the 
person  applying."  Id.  c.  67,  §  1.  The  act  of 
1887,  -under  which  the  defendants  claim  to 
oust  the  selectmen  of  their  jurisdiction,  does 
not,  in  terms  or  by  implication,  provide  for  the 
establishment  of  new  highways.  It  gives  the 
district  commissioners  "all  the  powers  of  mayor 
and  aldermen  of  cities  respecting  all  matters 
within  the  legal  authority  of  the  district,"  and 
the  cstablishmen't  of  new  highways  Is  not  one 
of  those  matters.  It  gives  them  "the  sole  pow- 
er of  a]>pointlng  a  surveyor  of  highways  for 
s.nld  distilct,"  but  provides  that  he  shall  give 
bond  to  the  town,  and  be  deemed  an  officer 
of  the  town,  and  ttiat  "nothing  in  this  act  shall 
be  construed  to  Impose  any  distinct  or  special 
liability  upon  the  district  respecting  highways 
within  its  limits."  The  district  is  subjected 
to  no  liability  respecting  Its  highways  "dis- 
tinct" from  its  liability  as  a  part  of  the  town, 
it  is  not  liable  to  indictment  for  neglecting  to 
4i>ake  new  highways  lawfully  established,  for 


neglecting  to  keep  tts  highways  1b  good  re- 
pair, suitable  for  the  travel  thereon"  (Gen. 
Laws,  c.  74,  {  1),  or  to  travelers  for  damages 
happening  to  them  by  reason  of  defects  tliere- 
in  (Id.  c  75,  I  1),  To  these  burdens  the  town 
alone  is  subjected.  Legislation  Impceing  up- 
on one  body  the  sole  duty  of  constructing  and 
keeping  in  rei^r  highways,  and  subjecting  ajt- 
other  body  to  both  criminal  and  civil  liabiln.. 
for  defects  therein,  which  it  has  no  pown-  to 
prevent,  would  be  novel  as  well  as  Ineqnitab  e. 
There  are  no  words  in  the  statutes  directly  in- 
dicating, or  from  which  it  can  be  Inferred, 
that  the  legislature  Intended  such  a  result. 
Exceptions  overruled. 


BLODGETT,  J., 
concurred. 


did  not  sit     The  otlien 


TOWN   OP    NEWCASTLE    v.    HAYWOOD 

et  al. 
(Supreme  0>urt  of  New  Hampahiie.     Bocking- 
ham.    July  29,  1892.) 
IXJCSCTION— Rbmidt  at  Law. 
Injunction  will  not  lie  to  restralii  defendaDts 
from  maintaining  a  fence  in  a  highway,  wliere  it 
does  not  appear  that  the  public  will  tmtfer   ir- 
reparable damage  by  reason  of  it,  or  that  cnn- 
stant  travel  is  totajly  or  dangerously  obatracted. 
and  where  the  question  of  right  has  not  been  de- 
termined at  law. 

Bin  In  equity,  by  the  town  of  Newcastle 
against  Dolly  F.  Haywood  and  another,  al- 
leging that  there  Is  a  public  highway  in  the 
plaintiff  town  leading  to  a  public  landing  on 
the  Plscataqua  river;  that  the  defendants 
built  a  bridge  across  the  highway  so  as  to  in- 
.errupt  the  public  travel  to  and  from  the  land- 
ing; and  that  the  proper  (^cera  of  the  town 
removed  the  fence,  whereupon  the  defendants 
immediately  replaced  it.  The  prayer  of  the 
bill  is  that  the  defendants  may  be  restraint^! 
from  maintaining  and  keeping  a  fence  acros'> 
the  highway.  The  defendants  demnr.  The 
case  was  referred  to  a  referee,  who,  withont 
ruling  on  the  demurrer,  found  the  foUowinc 
facts:  The  highway  and  landing  exist  as  set 
forth  in  the  bill.  The  defendant  Dolly  F. 
Haywood  is  the  owner  of  a  lot  of  land  on  tb« 
southerly  side  of  the  highway,  and.  In  ortler 
to  use  It,  it  is  necessary  to' fence  against  tli* 
highway.  The  defendant  Thomas  HaywotRl. 
acting  for  the  other  defendant,  built  a  fen<>' 
across  the  northerly  line  of  said  land  again-t 
the  highway,  and  In  so  doing  obstructed  a 
portion  of  the  highway  in  such  a  manner  as  to 
prevent  travelers  on  the  !<ame  from  harln.: 
access  to  the  landing.  It  was  more  convenient 
and  less  exiienslve  to  the  defendants  to  so  1<- 
cate  the  fence  ihnn  It  wou'4  have  be^  n  to  have 
put  It  nearer  the  landing,  or  at  some  otht«r 
point  upon  Dolly  P.  Haywood's  land.  Sorni 
after  the  erection  of  the  fence,  the  officers  "i 
the  town  notiUed  the  defendants  to  retnov-^ 
It,  and  upon  their  refusal  to  do  so  the  select- 
men of  the  town  removed  It  Upon  the  fol- 
lowing day  the  defendanta  replaced  It,  and 
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stated  that  they  were  going  to  keep  H  there. 
The  selectmen  again  removed  It,  and  the  de- 
fendants again  replaced  it.    Bill  dismissed. 

Fiink  A  Batchelder,  tor  plaintiff.  Oalvln 
Page,  for  defendants. 

PER  CURIAM.i  The  facts  fonnd  by  the 
referee  do  not  show  that  the  plaintiff  or  the 
public  suffer  Irreparable  damage  by  reason 
of  the  ezlstaice  of  the  fence  In  the  highway, 
or  that  there  Is  such  danger  of  mischief  on 
that  account  as  to  bring  the  case  within  any 
rule  of  equity  jurisdiction  before  the  establish- 
ment of  the  plalntltTs  right  In  a  suit  at  law. 
It  not  appearing  that  thereniedyat  law  is  inad- 
equate, equitable  relief  must  be  denied.  Bas- 
sett  T.  Manufactoring  Co.,  47  N.  H.  426,  '438; 
Dana  ▼.  Craddo(&,  66  N.  H.  063,  82  Atl.  767. 
If  tbe  defendants  had  placed  a  boom  across 
the  mouth  of  the  Piscataqua  rlTec,  or  had  to- 
tally or  dangeroHsly  obstructed  constant  trarel 
through  the  main  street  of  the  town,  there 
would  have  been  occasion  for  a  temporary  in- 
junction, and  any  procedure  necessary  for  the 
correction  of  such  a  grievous  infringement  of 
public  right  and  the  ensuing  irreparable  In- 
Jury.  There  is  adequate  remedy  for  the  vio- 
lation of  legal  rights.  Boody  v.  Watson,  64 
N.  H.  102,  111,  9  Atl.  794.  Tbe  only  ground  on 
which  an  Injunction  could  be  decreed  in  this 
case  would  be  tbe  inadequacy  of  the  remedy  at 
law.  That  ground  falling,  the  bill  must  be 
dismissed.  If  Town  of  Burlington  v.  Schwarz- 
uuin,  52  Conn.  181,  sustains  the  plaintiff's  con- 
tention. It  merely  shows  that  a  more  exten- 
sive equity  jurisdiction  exists  there  than  has 
been  understood  to  obtain  in  this  state.  Bill 
dismissed. 


CHASE},  J.,  did  not  sit 
red. 


The  others  concur- 


LAOD  T.  GRANITE  STATE  BRICK  CO. 
(Supreme  Conrt  of  New  Hampshire.    Rocking- 
ham.   March  16,  1895.) 

INXOMOTIOK— NOISA^ICB  —  AnKOTASCB  FBOa  BOSI- 
KISS. 

1.  Defendant  manufactuied  bricks  near  plain- 
tiff's house,  causing  smoke  to  trouble  plaiutiS, 
■who  was  aged  and  of  enfeebled  health.  It  also 
discolored  some  of  her  trees,  bat  bad  not  killed 
any.  Persons  of  ordinary  health  would  not  have 
been  perceptibly  injured.  Tbe  damage  to  de- 
fendant to  be  forced  to  cease  business  would  be 
large.  Bdd,  that  defendant  should  not  be  re- 
strained from  continuing  to  manafacture  bricks, 
as  its  use  of  its  property  is  not  unreasonable  to 
plaintiff. 

2.  A  consent  to  a  trial  by  the  conrt  of  the  mer- 
its waives  the  objection  that  the  continnance 
of  a  naisance  ordinarily  will  not  be  enjoined 
until  its  existence  is  established  by  a  suit  at  law. 

Bill  by  Lydia  W.  Ladd  against  the  Granite 
State  Brick  Company,  praying  for  an  In- 
junction against  the  manufacture  of  bricks 
Bear  the  plaintiff's  dwdlhig.  Facts  found  by 
tbe  court:  In  1800  the  defendants  began 
the  manufacture  of  bricks  on  their  land, 

1  See  footnote,  36  Atl.  007. 
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about  70  rods  from  the  plaintiff's  house.  On 
a  few  acres  of  the  plaintiff's  land,  between 
her  house  and  the  brickkiln,  there  Is  a  nat- 
ural growth  of  hard  pine,  and  a  small  per- 
centage of  white  pine.  ^At  times  during 
the  burning  of  brick,  smoke  or  vapor  from 
the  kilns  is  carried  by  the  wind  to  the  plain- 
tiff's house,  causing  a  perceptible  odor,  that 
Is  offensive  and  t^uporarily  annoying  to 
the  plaintiff.  She  Is  66  years  old,  and  has 
been  for  many  years  in  delicate  bealtb,  with 
a  predispoeltlon  to  bronchial  troubles  and 
erysipelas.  She  is  susceptible  to  irritation 
from  atmospheric  changes,  and  sensitive  to 
^ny  supposed  invasion  of  her  rights.  The 
smoke  or  vapor  carried  to  her  house  is  not 
snch  in  quantity  or  quality  as  to  cause  seri- 
ous Inconvenience  or  perceptible  Injury  to 
persons  of  ordinary  health  and  temperament, 
biit  the  plaintiff,  in  her  enfeebled  state  and 
nervous  condition,  is  troubled  by  It.  It  op- 
presses her  breathing,  causes  her  to  cough 
more  than  usual,  and  ttas  e  tendency  to 
bring  out  erysipelas.  The  foliage  or  needles 
on  some  of  the  white  pines  nearest  to  the 
kilns,  and  on  the  side  of  them  next  to  the 
kilns,  have  turned  to  a  reddish-brown  color,  in- 
dicating decay.  This  discoloration  was  caused 
by  the  smoke  or  gas  from  the  kilns.  No  trees 
have  been  killed.  The  value  of  the  grove  as 
a  protection  of  the  plaintiff's  dwelling  from 
winds  and  storms  is  not  affected,  nor  is  its 
ornamental  value  seriously  Impali'ed^Durhig 
the  flnst  two  years  the  defendants  used  qobI 
dust  in  their  kilns,  which,  in  the  process  of 
burning,  generated  a  gas  that  Is  destructive 
to  certain  kinds  of  trees.  In  Aiunist,  1882, 
they  discarded  coal,  end  shioe  that  time  have 
used  nothing  but  wood.  Tbe  defendants'  use  of 
their  property  is  not  unreasonable  to  the  plain- 
tiff. The  damage  to  them  from  an. Injunction 
restralnUig  the  continuance  of  their  business 
would  be  large  Tbe  damage  to  the  plaintiff, 
If  any,  from  a  contintiance  of  the  business, 
will  be  small,  and  not  irreparable. 

Frink  &  Batchelder,  W.  L.  Fostw,  and 
Streeter,  V^alker  &  Chase,  for  plaintiff.  Dmry 
&  Peaslee,  C.  Page,  and  Blackmer  &  Vaughan, 
for  defendants. 

CARPENTER,  J.  "The  maxim,  'Sic  utere 
tuo  ut  allenum  non  Isedas,'  "  says  Erie,  J.,  in 
Bonoml  r.  Backhouse,  EL,  Bl.  St  El.  622,  643, 
"is  mere  verbiage  A  party  may  damage  the 
property  of  another  where  the  law  permits, 
and  he  may  not  where  the  law  prohibits;  so 
that  the  maxim  cqn  never  be  applied  till  the 
law  is  ascertained,  and  when  It  Is  the  maxim 
Is  superflnous."  The  same  may  be  said  of  the 
correlative  maxim,  "Qui  jxae  suo  utltur  nemi- 
nem  Isedit"  To  the  proper  application  of  ei- 
ther a  prior  determination  of  the  legal  rights 
of  the  parties  in  theh:  retatlon  to  each  other  Is 
essential.  Equal  rights  are  often  in  conflict. 
One's  lawful  use  of  a  public  highway  may  8<v 
riously  interfere  with,  or  for  a  time  wholly 
prevent.  Its  use  by  another  who  has  as  equal 
right  to  Its  free  and  tmobstructed  use.    While 
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one  may  ta  general  pat  his  property  to  any 
use  he  pleases  not  in  itself  unlawful,  his  neigh- 
bor has  the  same  right  to  the  undisturbed  en- 
joyment of  his  adjohihig  property.  The  right 
of  each  is  qualified  by  that  of  the  other. /Liv- 
ery stables,  limekilns,  brlclclcilns,  butchers' 
shops,  i>lg8tles,  tallow  factories,  smelting 
worlcB,  tanneries,  noisy  worlcshops,  and  va- 
rious other  establishments,  useful  and  neces- 
sary, but  productive  of  more  or  lees  annoy- 
ance and  injury  to  neighboring  proprietors, 
may  be  maintained  in  some  places,  and  not  in 
others,  although  their  injurious  effect  upon  ad- 
jacent property  and  upon  the  personal  com- 
fort of  those  dwelling  in  the  vicinity  is  in  each 
case  the  same.  What  standard  does  the  law 
provide  by  which  the  business  conducted  in 
one  place  Is  declared  lawful,  and  in  another  un- 
lawful ?  Whatever  may  be  the  law  in  other  Ju- 
risdictions, it  must  be  regarded  as  settled  in 
this  state  that  the  test  Is  the  reasonableness 
or  unreasonableness  of  the  business  in  ques- 
tion, under  all  the  circumstances.  The  owner 
may  pnt  his  land  or  other  property  to  any  use 
not  unlawful,  which,  in  view  of  his  own  hiter- 
est  and  that  of  all  persons  affected  by  It,  is  a 
reasonable  use.  For  the  consequence  to  oth- 
ers of  such  a  use  he  is  not  responsible.  The 
question  of  reasombleness  is  a  question  of  t&ctJ 
Bassett  v.  Manufacturing  Co.,  43  N.  H.  669; 
Hayes  v.  Waldron,  44  N.  H.  580;  Swett  v. 
Cutts,  50  N.  H.  439;  Eaton  v.  Railroad,  51  N. 
H.  504,  530-533;  Brown  v.  Collins,  53  N.  H. 
442,  446-448;  Holden  v.  Lake  Co.,  Id.  552; 
Thompson  v.  Improvement  Co.,  54  N.  H.  545, 
556,  559;  Garland  v.  Towne,  55  N.  H.  55,  59; 
Green  v.  Gilbert,  60  N.  H.  144;  Jones  v.  Aque- 
duct Co.,  62  N.  H.  488;  Rlndge  v.  Sargent,  64 
N.  H.  295,  9  Atl.  723;  Davte  v.  Whitney, »  — 
N.  H.  — ,  —  Aa.  — ;  Graves  v.  8hattuck,  35 
N.  H.  257,  265-268;  Mclntlre  v.  Plalsted,  57 
N.  H.  606;  Connecticut  River  Lumber  Co.  v. 
Olcott  Falls  Co.,  65  N.  H.  290,  390-392,  21 
Atl.  1090.  It  Is  found  that  the  use  made  by 
the  defendants  of  their  land  Is  not  unreasonable 
to  the  plaintiff;  that  Is  to  say,  it  Is  not  unrea- 
sonable so  far  as  by  it  she  is  affected.  It 
does  not  unreasonably  interfere  with  or  preju- 
dice her  rights.  The  evidence  was  competent 
and  sufficient  to  support  the  finding,  and  it  can- 
not be  revised.  By  consenting  to  a  trial  by  the 
court  of  the  merits,  the  objection  that  equity 
does  not  («dlnarily  Intervene  in  such  cases  un- 
til the  existence  of  the  alleged  nuisance  Is  es- 
tablished at  law  was  waived.  The  case  stands 
as  If,  h)  a  trial  at  law,  the  Jury  found  against 
the  plaintiff.    Bill  dismissed. 

BLOUGErrr,  J.,   did  not   sit.     The  others 
concurred. 


In  re  THAYER. 

(Supreme  Court  of  Vermont.  Bennington.  Jan. 
Term,  1897.) 

Habeas  Corpus— Scfficienct  op  Mittimus. 

1.  A  mittimus  reciting  that  defendant  has  been 
convicted  of  keeping  intoxicating  liquors  with  in- 

1  Opinion  not  ready  for  publication  Aug.  7, 1897. 


tent  to  sell  the  same  snfflciently  describes  thp  uf- 
fense,  though  the  sentence  is  excessive  for  a  fint 
conviction,  and  it  ia  not  therein  shown  that  it  is 
a  second  conviction. 

2.  It  is  not  ground  for  discharge  that  the 
mittimuB  on  which  one  was  oommitted  was  de- 
fective; the  judgment  and  sentence  showing  tiiat 
the  imprisonment  ia  l^gal. 

Petition  by  William  Thayer  to  the  supreme 
court  sitting  for  the  county  of  Bennington  for 
discharge  on  liabeas  corpus  for  insufficient  mit- 
timus.    Denied. 

The  mittimus  recited  that  the  relator  had 
been  duly  convicted  of  the  crime  of  ownUisL 
keeping,  and  poeaesslng  intoxicating  liquor 
with  intent  to  sell  the  same  contrary  to  law. 

Clarence  P.  Niles,  for  relator.  EM'ward  A. 
Bates,  State's  Atty.,  for  the  State. 

TYLEat,  J.  The  writ  is  granted  xip<m  tbe 
allegation  in  the  petition  therefor  that  tbe  re- 
lator Is  Imprisoned  without  authority  of  law 
as  appears  by  the  mittimus  upon  which  he  wai 
committed.  It  is  apparent  that  the  sentence 
was  excessive  upon  a  first  conviction  for  keep- 
ing intoxicating  liquor  with  intent  to  sell  tbe 
same  in  violation  of  law,  and  it  does  Dot  ap- 
pear from  the  description  of  the  offoise  in  the 
mittimus  that  it  was  a  second  convictioa 
Form  55,  Vt.  St.,  provides  for  a  description  of 
the  ofFense  in  the  mittimus  when  the  sentence 
Is  imprisonment  in  the  house  of  correctioa,  and 
fine,  but  it  does  not  prescribe  with  what  par- 
ticularity the  offense  shall  be  described.  As 
the  mittimus  Is  only  the  warrant  of  authority 
te  the  officer  to  make  the  conunitmect,  and 
to  the  superintendent  of  the  house  of  correc- 
tion to  confine  the  prisoner.  It  would  seem 
that  a  general  description  of  the  crime  is  all 
tbe  statute  conten^)late8.  In  the  form  of  mit- 
timus for  commitment  to  the  industrial  sdiool 
the  direction  Is  to  "set  forth  the  nature  of  the 
crime."  It  was  held  in  Re  Durant,  60  VL 
176,  12  Atl.  630,  that  a  warrant  issued  upon 
an  indictment  need  not  describe  the  crime 
with  particularity.  In  this  cause  the  crime  l9 
the  same  in  essence  whether  it  be  npon  a  first 
or  a  subsequent  conviction,  but  upon  subse- 
quent convictions  the  penalty  is  more  severe 
than  upon  the  first.  Therefore  we  hold  that 
the  mittimus  contahis  a  sufficient  description 
of  the  offense  to  aiLswer  the  purpose  for  which 
it  was  Issued.  But  it  would  not  avail  the  re- 
lator If  the  description  were  insufficient  or  in- 
correct A  good  mittimus  may  be  substituted 
at  any  time  in  place  of  a  defective  one.  even 
after  the  issue  of  a  writ  of  habeas  corpus,  and 
the  relator  would  not  be  oitltled  to  discliarge. 
This  Is  held  in  Kelley  v.  Thomas,  15  Gray. 
192,  and  in  People  v.  Baker,  89  N.  Y.  461.  In 
the  latter  case  It  is  said  that  if  the  pri.<ioner 
has  been  properly  and  legally  sentenced  to 
prison  he  cannot  be  released  because  of  a  de- 
fective mittimus;  that  when  he  Is  safely  in 
the  proper  custody  there  Is  no  further  office 
for  the  mittimus  to  perform;  that  be  is  not 
detained  by  virtue  of  the  mittimus,  but  by  vir- 
tue of  the  Judgment,  a  certified  copy  of  tbe 
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records  of  which  can  always  be  shown  In  jus- 
Uficatlon  of  the  detention.  It  has  also  been 
lield  that  a  certified  copy  of  the  record  of  a 
sentence  to  imprisonment  Is  sutBcient  to  ao- 
iliorize  the  detention  of  the  prisoner  without 
any  warrant  or  mittimus.  Bx  parte  Wilson, 
114  U.  S.  417,  5  Sup.  Ct  935;  People  v.  Nev- 
ius,  1  HIU,  154;  People  t.  McE>wen,  67  How. 
rrac.  105.  See  Church,  Hab.  Corp.  {  375, 
where  this  subject  is  discussed,  and  the  au- 
iliorities  collected.  9  Am..  &  £^.  Enc.  Law, 
161.  Church  further  says  that  if  the  certified 
copy  of  the  minutes  of  the  court  or  certified 
copy  of  the  Judgment  furnished  to  the  Iceeper 
iK  erroneous,  or  Imperfectly  describes  the 
crime  of  which  the  prisoner  was  conyicted,  the 
Iceeper  can,  upon  the  return  to  a  writ  of  habeas 
<«rpu8,  show  by  the  records  at  the  court  what 
tlie  precise  crime  was,  and  thereby  that  the 
Msntence  was  valid,  and  the  Imprtsonment  an- 
thoriaed.  But  it  is  not  necessary  to  go  to  that 
extent  In  diq;K>6ing  of  the  case  before  us,  for 
liere  the  ocime  is  sufficiently  described  in  the 
mittimus,  and,  if  It  were  not,  the  certlfled 
copy  of  the  Judgment  and  sentence  shows  that 
the  imprisonment  is  legal.  Judgment  that 
the  relator  is  not  unlawfully  restrained,  that 
lie  be  remanded  to  the  former  custody,  and 
that  the  petition  be  dlamlsaed. 


NEW  KNGLAND  GRANITE  WORKS  y. 

BAILET. 

(Supreme  Court  of  Vermont.    Washington.    Oct 

Tenn,  1899.) 

Contract  —  Pbrfokiiiaxcb  —  Pakol  Etioencs — 
Action  roH  Prick. 

1.  In  an  action  foi  price  of  a  monnmeot  to  be, 
according  to  contract  in  writing,  of  "white  Wes- 
terly granite,"  but  which  was  in  fact  of  a  reddish 
tinge,  plaintiff  having  shown  that  it  was  of  a 
variety  Icnown  to  the  trade  as  "white  Westerly," 
defendant  could  show  that  "white  Westerly"  was 
aim  applied  by  the  trade  to  a  variety  whidi  tools 
a  grayiiih  cast,  and  that  at  the  time  of  the  eon- 
tract  it  was  understood  and  agreed  Ijy  the  parties 
tliat  the  monument  should  be  of  this  variety. 

2.  One  who  contracts  to  erect  a  monnment  to 
be  of  a  certain  colored  granite  cannot  recover 
therefor,  he  having  used  therein  a  different  col- 
ored granite,  and  there  being  no  waiver  or  ac- 
ceptance by  the  other  imrty. 

ExceptlMis  from  Washington  county  court; 
Roes,  Chief  Judge. 

Assumpsit  In  the  common  counts  by  the 
New  Blngland  Granite  Works  against  Harriet 
Bailey.  Pleas,  nonassumpsit  and  several 
special  defenses.  Judgment  for  defendant 
Plaintiff  excepts.     Affirmed. 

F.  L.  Laird,  for  plalntlflF.  T.  J.  Deavltt 
and  S.  C.  Shurtleff,  for  defendant 

THOMPSON,  J.  The  plaintifl:  seeks  to  re- 
cover for  a  balance  alleged  to  be  due  it  for 
a  monument  erected  on  the  defendant'a  lot  In 
Montpeller  cemetery.  By  the  terms  of  the 
contract,  which  was  in  wi-iting,  the  monument 
was  to  be  of  "w^blte  Westerly  granite."  The 
monument  erected  was  of  a  reddish  or  choco- 


late tinge  in  color.  The  defendant  refused  to 
accept  the  monument,  on  account  of  its  color, 
claiming  that  It  must  be  of  a  whiter  shade  to 
fnlfill  the  contract  in  respect  to  color.  The 
county  court  found  that  there  were  diflTerent 
varieties  of  Westerly  granite,  luiowu  among 
dealers  as  "white  Westerly  granite,"  none  of 
which  are  pure  white.  The  coloring  material 
is  intermixed  In  some.  Is  of  a  reddish  cast, 
which  will  give  to  the  perished  surface  a  choc- 
olate tinge  or  colw,  and  a  slighter  tinge  oi 
color  of  the  same  kind  to  the  hammered  sur- 
face. These  tinges  or  colors  are  not  all  of  the 
same  intensity.  In  another  variety  of  white 
Westerly  granite  the  coloring  matter  is  of  a 
bluish  color  of  different  intensities.  This 
gives  to  the  polished  and  hammered  surface 
a  grayish  white  color.  A  monument  from  this 
variety  has  more  of  the  appearance  of  dear 
white  than  one  constructed  of  the  reddish  va- 
riety. The  plaintitr  contends,  that  there  was 
no  evidence  to  suHwrt  the  finding  that  there 
was  more  than  one  kind  (rf  Westerly  granite 
known  to  the  trade  as  "white  Westerly." 

We  have  carefully  examined  the  transcript 
of  the  evidence,  and  find  that  this  contention 
cannot  be  sustained,  there  being  evidence 
tending  to  prove  the  facts  f o«nd.  For  Instance, 
Henry  Bertoll,  a  witness  Improved  by  the 
plalntlfT  to  show  that  the  monument  in  ques- 
tion was  made  of  white  Westerly  granite,  on 
crues-examlnatlon  testified:  "Q.  Are  there 
different  Idnds  of  white  Westerly?  A.  Yes, 
sir.  Q.  There  is  pinkish,  white,  and  bluish? 
A.  There  Is  pink,  red,  and  white  and  blue." 
Other  evidence  also  had  the  same  tendency. 

The  plaintiff  also  insists  that  It  was  error  to 
permit  the  defendant  to  show  by  parol  evi- 
dence that  at  the  time  the  contract  was  made 
It  w^as  understood  and  agreed  by  the  parties 
that  the  monument  should  be  made  from  the 
whitest  variety  of  white  Westerly  granite,— 
the  one  which  took  a  grayish,  rather  than  a 
reddish,  cast.  It  is  lurged  that  this  phase  of 
the  case  falls  within  the  general  rule  that 
"parol  contemporaneous  evidence  Is  inadmissi- 
ble to  contradict  ot  vary  the  terms  of  a  valid 
writtoi  instrument."  1  Greenl.  Ev.  (12th 
Ed.)  I  275.  It  was  incumbent  upon  the  plain- 
tiff to  establish  that  the  monument  was  made 
of  white  Westerly  granite.  The  granite  of 
which  It  was  made  was  not  white,  but  of 
reddish  or  chocolate  color,  and  did  not  liter- 
ally meet  the  terms  of  the  contract.  He  was 
therefore  properly  permitted  to  show  that  it 
was  of  a  variety  known  to  the  trade  as  "white 
Westerly."  It  was  then  permissible  for  the 
defendant  to  show  that  the  phrase  "white 
Westerly  granite"  was  also  applied  by  the 
trade  to  the  variety  of  granite  from  which 
she  claimed  the  monument  was  to  be  built. 
The  rule  of  law  applicable  to  these  facts  was 
well  stated  In  Hart  v.  Hammett,  18  Vt.  127. 
In  which  the  contract  involved  called  for 
"winter  strained  lamp  oil."  On  the  trial  the 
evidence  of  the  plaintiff  tended  to  show  that 
dealers  in  oil  sometimes  understood  that  kind 
of  oil  to  mean  "winter  strained  qierm  iaaa. 
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oil,"  and  that  gometimes  tbe  term   "winter 
strained   lamp  oil"   meant  either   whale  or 
sperm  oiL     In  this  state  of  the  case,  on  tbe 
part  of  the  defendant,  evidence  was  admitted 
to  show  how  the  parties  understood  the  term 
"winter  strained  lamp  oil"  as  used  in  the  con- 
tract    To  its  admission  tbe  plaintiff  excepted. 
In  disposing  of  this  exception,  tbe  court  said: 
"It  may  well  be  conceded  that  parol  evidence 
ahould  not  be  admitted  to  support  a  construc- 
tion dirrerent  from  what  tbe  woi-ds  themselves 
Imply.     To  permit  tbia  would  be   to  permit 
a  written  contract  to  be  controlled  by  parol 
testimony.    Parol  evidence  is,  however,  ad- 
missible  to  give  an  application  of  a  written 
contract  to  its  subject-matter  in  cases  In  which 
the  thing,  as  expressed,  is  applicable,  indiffer- 
ently,  to   more  than  one  subject.     In  such 
case,  tbe  question  t)eing  what  was  Intended 
to  have  been  expressed  through  the  written 
instrument,   any  evidence  which  would   be 
pertinent  to  the  incfuiry  should  be  received. 
Wig.  Ev.  118.     In  many  cases  an  inference 
of  intention  is  drawn  from  circumstances.     If 
the  intention  of  tbe  parties  is  expressly  de- 
clared, this  should  be  regarded  as  far  more 
satisfactory  than  to  have  tbe  intention  in- 
ferred;  and  evidence  to  this  point  cannot  but 
be  material  and  relevant  to  the  inquiry.     The 
evidence  in  this  case  shows  that  this  contract. 
In  its  terms,  is  equally  applicable  to  sperm  or 
whale  oil,  and  no  rule  of  law  is  violated  in 
giving  It  an  application  to  the  one  or  the  other, 
by  evidence  aliunde  the  contract."     In  the 
case  at  bar  the  phrase  "white  Westerly  gran- 
ite" being  applicable  to  the  granite  of  which 
the  mcH>ument  was  built,  and  to  that  from 
which  the  defendant  claimed  It  was  to  be 
"built,  It  was  competent  to  show  how  the  par- 
Ales  understood  the  contract  in  this   respect 
-when  It  was  made.   2  PhU.  Bv.  (Cow.  &  H. 
and  Edw.  Notes)  *p.  718,  and  note  510;  Steph. 
Dig.  Bv.  art  91,  subd.  8.    The  flndbig  on  this 
question  being  in  favor  of  the  defendant,  and 
against  the  plaintiff.  It  cannot  recover,  by  rea- 
son of  tbe  nonperformance  of  the  contract  on 
its  part  there  being  no  walv»  nor  acc^t- 
ance  by  the  defendant. 

This  view  of  tbe  case  renders  It  unneces- 
sary to  decide  whether  or  not  the  plaintiiTs 
claim  is  barred  by  the  statute  of  limitations. 
Judgment  affirmed. 


KENNY  et  aL  ▼.  HOWARD. 

<Supreme  Court  of  Vermont     Windsor.     Oct 

Term,  1896.) 

OBOBDBNTS'     BbTATBS  —  PttOBATB      AMD     COCHTr 

Courts — Jcrissiotioti. 

1.  Where,  before  commisaioners  of  the  prolmte 
-court  have  acted  on  a  claim  against  the  estate, 
the  executor  sues  in  the  county  court  to  recover 
a  del)t  in  favor  of  the  estate  against  claimant, 
ttie  jarisdiction  of  the  probate  court  in  respect  to 
the  demand  of  either  party  is  thereby  ousted. 

2.  Executors  are  not  estopped  from  prosecuting 
an  action  in  the  county  court  on  notes  held  by 
decedent  at  his  death,  by  reason  of  their  having 
-ooDtested  defendant's  claim  against  the  sstato 


before  die  commissioners  of  the  ptobAte  court, 
who  acted  without  jurisdiction. 

Iixceptlons  from  Windsor  comity  conrt;  Ty- 
ler, Judge. 

Assumpsit  by  A.  W.  Kenny  and  another,  ai> 
executors  of  the  will  of  Chester  Dovmer,  de- 
ceased, against  Austin  Howard.  There  wa<> 
a  judgment  in  favor  of  plaintiffs,  and  defend- 
ant excepts.    Reversed  pro  forma. 

The  commissioners  made  their  report  to  the 
probate  court  August  15,  1892,  finding  a  bal- 
ance due  to  the  defendant,  for  which  Jadgmen: 
was  there  rendered  In  his  favor.  Tbe  other 
facts  appear  in  the  opinion. 

J.  J.  WllBon,  for  plaintiffs.  D.  O.  Denison 
&  Sou,  for  defendaat 

START,  J.     It  appears    from   the   agrwl 
statement  of  facts  that  Chester  Dcwner  ani 
the  defendant,  Austin  Howard,  wore  fmruerlv 
partners;  that  Chester  Downer  deceased  Fein 
ruary   10,   1890;    that  commlsslono-s   on  bi-i 
estate  were  appointed,  and   held   tbeir  fin<t 
meeting  June  25, 1890;  that  tbe  defendant  pre- 
sented a  claim  to  the  commissioners,  but  no      | 
hearing  was  had  before  them  until  July,  IS&U     ; 
that  the  only  matter  investigated  by  the  com- 
missioners was  the  standing  of  the  book  at^ 
counts  between  tbe  parties,  and  the  notes  in 
question  were  not  presented  to  tbe  commis- 
sionera.    Chester  Downer,  at  the  time  of  bis 
decease,  held  three  notes  against  tbe  defend- 
ant; and  on  the  8th  day  of  October,  1890,  tlje 
plaintiffs  brought  this  suit,  declaring  on  these 
notes,  and  secured  the  same  by  attachment. 
The  defendant  insists  tliat  tbe  plaintiffs  ajt 
estopped  from  prosecuting  this  suit  by  reaaw 
of  their  appearing  before  the  conuniasioner^ 
and   adjusting  the  accounts  o(   the    partips. 
When  this  case  was  before  as  on  demurrer 
to  tbe  defendant's  pleaa,  It  was  held  tha. 
when  an  executor  or  administrator  cotument.'es 
an  actl(m  to  recover  a  debt  or  claim  In  favor 
of  the  estate,  against  a  person  having  a  claim 
or  demand  against  it,  either  before  or  after 
Biicb  person  has  presented  his  ciatm  to  tl)>' 
CMnmissloners  for  allowance,  and  before  thoy 
Iiave  acted   thereon,   the  jurisdiction  of  Uie 
probate  court  in  respect  to  the  daima  or  de- 
mands of  either  party  Is  ousted  by  tbe  cvuu- 
tr.encement    and    pendency    of    sach    actioo: 
and   that   all   proceedings   thereafter   in  tX.f 
probate  court,  during  tbe  pendency  of  suot 
action,  in  respect  to  the  claims  or  deman<i> 
of  either  party,  are  absolutely  void.    Kenwy 
V.  Howard,  67  Vt  375,  31  AtL  850.    It  appt-ars 
from  the  agreed  statement  of  facts  that  xitii 
salt  was  commenced  before  the  comnalssioners 
acted  upon  the  defendant's  claim,  and  wss 
pending  in  the  county  court  wlien  a  beario: 
was  bad  before  them.    Tbarefore  the  conntj 
court   had   exclusive   jarisdiction   of   the  re- 
iq)ective  claims  of  the  parties,  and  tbe  dalm 
sought  to  be  recovered  Is  not  barred  by  rea- 
son of  anything  that  transpired   before  tiie 
commissioners  or  the  probate  court.    Nor  tn 
tbs  plalatlSs  estopped  from  {MrosecotlaK  thit 
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action  by  ranon  of  their  appearing  before 
the  commissioners,  who  acted  wltbont  Juris- 
diction, and  contesting  the  defendant's  claim. 
The  judgment  of  the  court  below  was  correct. 
As  the  parties  iutve,  by  their  stipulation,  re- 
served the  right  to  litigate  other  questions 
raised  by  the  pleadings,  tfae  Judgment  will  be 
^versed  pro  forma,  to  enable  them  to  do  so. 
Judgment  reversed  pro  forma,  and  cause  re- 
manded, with  costs  to  the  plfllntlffl&. 


LAZELLE  V.  TOWN  OF  NEWFANE. 

(Supreme  Court  of  Yennont.     Wiudbam.     Jan. 
Term.  1807.) 

DEnCTTVE     BrIDOB— NsOI.IOEN'ce— CONTRIBUTORT 
NbOLIOBNOB— QUKSTION  P<tR  JURT. 

PlaintiS,  who  could  remember  nothing  of 
the  accident,  wae  last  seen  25  rods  from  a  town 
bridge,  drivrng  a  gentle  horse  at  a  walk.  The 
wheel  tracks  indicnted  that  he  had  driven  upon 
the  bridge  without  trouble,  when  his  horse  stop- 
ped, cramped  the  wagon,  and  backed  off  the 
tide  of  the  bridge,  over  a  log  used  as  a  railing, 
falling  into  the  bed  of  the  stresm.  BM,  that  the 
question  of  the  town's  negligence  was  properly 
submitted  to  the  jury. 

Exertions  from  Windham  county  court; 
Start,  Judge. 

Action  by  StlUman  Lazelle  against  the  town 
of  Newfane  to  recover  for  personal  injuries. 
Judgment  for  plaintiflT,  and  defendant  brings 
exeeirtlons.    Affirmed. 

At  the  close  of  the  testimony,  the  defendant 
moved  tor  a  verdict,  on  the  ground  that  there 
was  no  evidence  tending  to  show  that  the 
plaiutiff  was  in  the  exercise  of  due  care.  The 
motion  was  overruled,  and  the  defendant  ex- 
cepted. The  evidence  on  the  part  of  the  plain- 
tiff tended  to  show  that  he  started  from  hia 
home,  about  one  mile  from  the  place  of  the 
accident,  with  a  team,  consisting  of  a  horse, 
harness,  and  single  buggy,  and  his  mother 
riding  with  him;  that  he  stopped  at  a  black- 
smith siiop  about  50  rods  from  the  bridge,  and 
bad  some  work  done;  tliat  everything  about 
the  team  then  appeared  to  be  sound  and 
right;  that  he  drove  from  a  shop  to  a  neigh- 
bor's, in  an  opposite  direction  from  the  bridge, 
and  then  back  by  the  shop  towards  the  bridge, 
the  team  still  appearing  to  be  all  right,  and 
was  Immediately  afterwards  seen  about  half- 
way from  the  shop  to  the  bridge,  driving  the 
horse,  which  was  tlieu  walking;  that  the  plain- 
tiff was  then  53  years  old,  accustomed  to  driv- 
ing horses,  and  particularly  the  one  then  in 
use;  and  that  the  horse  was  gentle,  managea- 
ble, and  safe.  Tliere  was  no  evidence  tend- 
ing to  sbow  what  happened  after  the  plaintiff 
was  last  seen,  aa  before  stated,  until  he  was 
found  nnconscioBS  under  the  bridge,  except 
the  circumstances  stated  In  the  oplnlou.  The 
motber  was  instantly  killed. 

Clarke  C.  Fitts  and  L.  M.  Read,  for  plalntHT. 
Waterman,  Martin  &  Hltt  and  K.  Haskins,  for 
defendant 


TAFT,  J.  The  plaintiff  was  under  the  bur- 
den  of  proving  that  the  proximate  cause  of 
bis  Injury  was  the  result  of  the  negligence  ot 
the  defendant,  and  that  he  was  not  gruHty  of 
contributory  negligence  in  any  degree.  The 
defendant  concedes  that,  If  there  was  any  evi- 
deuce  relating  to  the  conduct  of  the  plaiutiff 
at  the  time  of  the  accident,  the  cause  was 
properly  snbmlt:ed  to  the  Jury.  Whether  there 
was  or  not  is  the  only  question  before  us. 
The  last  seen  of  the  plaintiff  pi^or  to  Ibe 
accident,  he  was  26  rods  from  the  bridge  upon 
which  the  accident  occurred,  driving  towards 
it  with  a  gentle,  manageable,  and  safe  horse. 
He  drove  on  the  bridge,  when  his  horse  stop- 
ped, and  backed,  cramping  around  and  over 
a  log  used  as  a  railing  on  the  side  of  the 
bridge,  went  over  the  log,  and  down  on  the 
rocks.  In  the  bed  of  the  stream  below  the 
bridge.  The  plaintiff  could  remember  noth- 
ing of  what  transpired  at  the  time  of  the  ac- 
cident, and  no  one  •els*  now  living  saw  it. 
To  entitle  the  plaintiff  to  recover,  It  was  not 
neeetssary  that  there  should  have  been  an  sye- 
wltaeiM  to  the  transaction,  who  can  be  called 
to  testify  to  the  circumstances  attending  the 
accident.  The  direct  testimony  of  a  person 
witnessing  the  accident  is  not  required.  The 
manner  of  the  accident,  the  cause  of  it,  and 
the  fault.  If  any,  of  either  party,  may  be  In- 
ferred from  the  facts  shown  and  detailed  by 
the  witnesses.  The  plaintiff  was  last  seen  25 
roda  from  the  bridge.  The  wheel  tracks  upon, 
the  bridge  Indicated  that  he  had  driven  upon- 
It  without  meeting  any  trouble,  when  his 
horse  backed,  and,  cramping  the  wagon,  back- 
ed over  the  log  lying  on  the  side  of  the  bridge.. 
The  Jury  could  well  find  from  the  testimony 
that  the  bridge  was  Insufflolent,  and  out  of  re- 
pair, In  not  having  a  sufficient  railing,  and 
that  the  want  of  it  was  the  proximate  cause 
of  the  accident,  and  the  town  In  fault  In  not 
having  it.  Prom  the  fact  that,  as  he  ap- 
proached the  bridge,  the  horse  was  being 
properly  driven,  and  was  then  walking,  and 
that  he  passed  onto  the  bridge  without  trouble, 
as  indicated  by  the  wagon  tracks,  and  that, 
from  some  unknown  cause,  the  horse  backed, 
cramping  the  wagon  around,  and  backing  it 
over  the  log,  and  down  on  the  rocks  in  the 
bed  of  the  stream,  the  Jury  might  well  infer 
that  the  plaintiff,  presumably  possessing  the 
instincts  of  self-preservation,  did  not  contrib- 
ute in  any  degree  to  the  accident.  From  facts 
stated  In  the  record,  it  Is  probable  the  horse 
was  suddenly  frightened;  that,  as  soon  as 
he  began  to  back,  the  wagon  cramped,  and 
Immedia'tely  went  over  the  log  lying  on  the 
side  of  the  bridge,  and  on  the  rocks  under  the 
bridge,  and  that  the  accident  occurred  so  sud- 
denly that  the  plaintiff  had  no  time  to  es- 
cape from  the  wagon,  nor  prevent  being  dash- 
ed  upon  the  rocks  below".  They  could  infer, 
from  the  circumstances  shown  by  the  testi- 
mony, the  neglect  of  the  town  the  proximate 
cause  of  the  accident,  and  that  the  plaintiff 
was  without  fault    Judgment  affirmed. 
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In  re  BNRIOEET. 

(Supreme  Court  of  Vermont    Chittenden.    Jan. 
Term.  189T.) 

SiSBARUBNT  Or  ATTORNET — RBINflTATEMENT. 

An  attorney,  disbarred  on  proof  of  Cionduct 
B8  an  attorney  serioii&ly  impeaching  his  moral 
charactw,  will  not  be  reinstated  on  petition  of 
attorneys  merely  stating  belief  that  he  has  lieen 
sufficiently  punished  for  the  offense. 

Petition  to  the  supreme  court  to  set  aside 
its  Judgment  of  disbarment  against  John  JT. 
HInrlght    Dismissed. 

Boberts  &  Roberts,  for  petitioner.  R.  B. 
Brown,  State's  Atty. 

BOSS,  C.  J.  This  is  a  petition  of  John  J. 
Einrlght,  praying  this  court  to  set  aside  its 
judgment  of  disbarment  rendered  against  him 
at  it^  January  term,  1885.  In  it  he  sets  forth 
the  judgment  of  distfirment,  and  refers  to  It, 
as  found  In  67  Vt.  351,  31  Atl.  786,  and  says 
"that  he  has  realized  and  appreciated,  to  the 
fullest  extent,  and  with  the  most  intense  feel- 
ing, all  the  grave  consequences  of  his  removal; 
that  he  has  suffered  greatly  from  loss  of  busi- 
ness and  the  consequent  taking  from  him  of 
his  means  of  llveliliood  that  has  been  the  result 
of  It;  •  •  •  that  to  continue  his  punish- 
ment would  be  unnecessary  to  his  discipline,  or 
for  public  example,  and  would  be  unnecessarily 
severe  for  the  offense  charged."  This  is  the 
only  ground  for  relief  set  forth  in  his  petition. 
In  support  of  his  petition  he  has  filed  petitions 
!-igncd  by  a  majority  of  the  bar  In  every  coun- 
ty of  the  state,  and  In  many  instances  by 
nearly  the  entire  bar  of  the  county.  These 
petitions  are  identical  In  form  and  language, 
and  state  as  the  reason  for  supporting  his  peti- 
tion that  they  believe  that  he  "has  been  suffi- 
ciently punished  for  the  cause  for  which  he 
was  removed,  and  that  the  ends  of  Justice  will 
be  met  if  he  is  reinstated  in  said  office." 
These  petitions  of  the  bar,  so  numerously  sign- 
ed, demand,  and  have  received,  the  careful 
consideration  of  this  court  It  is  to  be  ob- 
served that  the  petition  of  Mr.  Enrlght,  and 
the  petitions  of  the  bar  in  support  of  it,  all 
proceed  upon  the  ground  that  the  judgment  of 
disbarment  had  for  its  sole  object  the  punish- 
ment of  Mr.  Enrlght  for  the  offense  found 
against  him  as  an  attorney,  and  that  the 
punishment  has  been  sufficiently  severe  for 
that  single  offense.  The  argument  in  the  peti- 
tioner's behalf  by  the  oldest  practicing  mem- 
ber of  the  bar  has  proceeded  upon  that  ground 
alone.  We  do  not  doubt  but  that  this  court 
has  the  power,  on  a  proper  cause  shown,  to  set 
aside  the  judgiient  of  disbarment.  To  deter- 
mine whether  a  proper  cause  Is  shown  to  set 
that  judgment  aside,  we  must  consider  the 
object  and  purpose  of  admission  to  the  bar, 
and  tlie  scope  and  end  to  be  accomplished  by  a 
judgment  of  disbarment.  By  admission  to 
the  bar  the  applicant  becomes  an  officer  of  the 
court  endowed  with  certain  peculiar  privileges, 
which  amount  to  a  sacred  trust    The  oath  of 


office  places  Urn  under  the  highest  obUgattoD 
known  to  the  law,— among  other  things,  to  do 
no  falsehood,  u<h:  to  consent  that  any  be  done 
In  court;  that  he  wiU  act  in  the  office  of  at- 
torney within  the  court  according  to  hla  best 
learning  and  discretion,  with  all  good  fidelity, 
as  well  to  the  court  as  his  client  The  ulti- 
onate  end  sought  to  be  acccHupIlshed  by  courts 
Is  to  ascertain  the  truth  in  regard  to  the  mat- 
ter In  controversy,  and  thereon  adjudge  and 
award  to  the  parties  theh:  respective  rights. 
By  becoming  an  officer  of  the  court,  as  well 
as  by  his  oath  of  attorney,  he  binds  himself 
to  put  forth  his  best  endeavors  to  accomplish 
these  ends.  Hence  the  wide  scope  and  dear, 
searching  provisions  of  his  oath.  The  courts 
are  empowered,  by  rules,  to  make  provisions 
for  admission  to  the  bar  only  of  such  perscm.*, 
in  character  and  In  knowledge,  as  will  help  the 
courts  in  accomplishing  the  ends  for  whicli 
they  are  established.  Among  these  rules— and 
th^  would  not  accomplish  the  desired  emds  un- 
less there  was  such  a  rule— is  one  reqnlrhu; 
that  all  applicants  for  admission  shall  esta1>ll.«h 
that  they  are  of  good  moral  character.  By  htt 
admission  the  courts  Indorse  the  aK>llcant,  and 
hold  him  out  as  possessing  the  knowledge  and 
character  requisite  to  render  him  a  worthy 
member  of  the  bar.  The  ends  to  be  accom- 
plished through  courts  and  Its  officers,  the  at- 
torneys, being  the  establishment  of  the  truth 
in  regard  to  the  matter  in  hand,  and  the  r1ght.< 
of  the  parties  according  to  such  truth,  abaolutp- 
ly  forbid  the  use  of  falsehood  and  deception 
in  any  of  the  proceedings  connected  therewith. 
When  an  attorney,  one  of  Its  officers,  te 
charged  with  unprofessional  conduct,  and  th.' 
court  institutes  inquiry  In  regard  to  the  truth 
of  the  cliarge  or  charges,  it  is  not  mainly  for 
the  purpose  of  punishing  him,  but  to  ascertain 
whether  he  has  violated  the  trust  reposed  in 
him.  If  the  charges  are  found  established, 
and  show  such  misconduct  In  his  office  as 
amounts  to  a  violation  of  his  trust.  It  then  be- 
comes the  duty  of  the  court  to  renxrve  bba 
from  the  office  of  attorney,  not  primarily  as 
a  punishment  to  him,  but  as  a  protection  to 
the  court  and  community.  Such  la  tbe  scopp 
of  the  judgmoit  rendered  In  Enrlght'a  Case,  as 
found  In  67  Vt.  351,  31  AU.  786.  It  Is  not 
claimed  that  the  misconduct  there  found  e»- 
tabllshed  against  him  is  untrue,  nor  Qiat  it 
did  not  go  to  the  essence  of  his  right  to  be  an 
attorney,  nor  that  he  was  unjustly  remov(>>I 
from  the  office  of  attorney.  The  cause  iv 
forth  in  a^  these  petitions  does  not  touch  tb« 
real  grounds  of  the  Judgment  of  dlsbarmrar 
there  rendered,  nor  furnish  an  adequate  rea- 
son for  disturbing  it.  That  judgment  esub- 
lisbes  a  serious  impeachment  of  Mr.  Enright'-i' 
moral  character,  shown  in  his  conduct  as  an 
attorney.  To  restore  him  to  tbe  office  of 
attorney  for  the  reasons  set  forth  In  the  peti- 
tions would.  In  effect,  abrogate  the  fule  reqnlr 
ing  the  applicant  for  admission  as  an  attonv> 
to  establish  that  he  is  of  good  moral  dianictcr 
and  furnish  Mr.  Enrlght  an  opportonltr  t-> 
repeat  tbe  conunission  of  tbe  same  offense  for 
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which  be  was  disbarred,  and  of  other  offeiues 
of  like  diaiacter.  Jt  the  present  was  his 
original  aiq>lication  for  admission  to  the  bar, 
he  conld  not  be  admitted,  without  more  being 
shown  than  what  la  contained  in  these  peti- 
tions. In  these  views  ail  the  members  oC  the 
court  concur.    The  petition  is  dismissed. 


LYMAN  T.  MORSE  et  *}. 
(Supreme  Oonrt  of  Vermont.  liamoille.  Tan. 
Term.  1887.) 
Wills— CoHSTROCTioM—ErracT  o»  Cooicii- 
Testator  devised  one-half  of  the  InteTest  and 
the  income  of  his  estate  to  his  son  during  his 
natural  life,  and  on  his  death  such  interest  to  t>e 
paid  to  bis  sons  for  10  years,  they  then  to  re- 
ceive the  principal.  The  other  half  of  the  inter- 
est and  income  of  his  property  was  devised  to  a 
grandson,  to  be  paid  to  lUm  for  10  years;  then 
the  prinapnl  to  liecome  lus.  By  a  codicil  lie  pro- 
vided that  the  will  should  be  changed  so  as  to 
give  said  T.  (his  son)  two-thirds  of  said  interest 
and  income^  and  one-third  to  the  said  grandson. 
BeUt,  that  it  was  tho  intent  of  the  testator  that 
the  prindpal  should  l>e  divided  in  the  same  propor- 
tion. 

Exceptions  from  -Lamoille  county  court; 
Rowell,  Judge. 

Action  by  Arthur  Lyman  against  Harmon 
W.  Morse,  executor  of  J.  W.  Turner,  and  oth- 
ers. Judgment  pro  forma  that  plaintiff  take 
one-third  only  of  the  estate,  and  plaintiff  ex- 
cepts.    Judgment  affirmed. 

P.  K.  Gleed,  for  plaintiff.  Hogan  &  Royce 
and  Frank  Plumley,  for  defendants. 

TYLER,  J.  It  appears  by  the  agreed  state- 
ment of  facts  that  the  testator,  J.  W.  Turner, 
had  two  children,  Charles  W.  Turner  and  Mrs. 
layman,  and  that  when  he  made  his  will  and 
codicil  the  son  was  living,  and  the  daughter 
Itad  deceased.  Charles  died  October  16,  1S87, 
leaving  two  sons,  Henry  W.  and  Roy  W. 
They  and  Arthur  Lyman,  son  of  the  testator's 
daughter,  were  all  living  November  26,  1896, 
and  are  still  living.  The  will  was  made  Sep- 
tember 30,  1878,  and  the  codicil  January  19, 
1882.  The  testator  died  October  26,  1886. 
The  second  paragraph  of  the  will  is:  "I  give, 
deTlse.  and  bequeath  all  interest  and  income 
on  all  of  my  property,  personal  and  real  es- 
tate, not  hereinbefore  disposed  of,  to  Charles 
W.  Turner  and  Arthur  Lyman,  son  of  Sey- 
mour Lyman,  as  follows:  I  give,  devise,  and 
bequeath  one-half  of  said  interest  and  income 
to  said  Charles  W.  Turner  during  his  natural 
life,  and  in  case  of  his  death  I  give,  devise, 
and  bequeath  said  C.  W.'s  interest  and  income 
to  Henry  W.  Turner  and  Roy  W.  Turner,  said 
C.  W.  Turner's  sons,  each  one-half,  and  to  be 
paid  them  for  ten  years;  then  principal  to  be- 
come theirs.  The  other  half  of  said  Interest 
and  income  from  all  my  property  not  herein- 
before disposed  of  I  give,  devise,  and  bequeath 
to  Arthur  Lyman,  and  to  be  paid  to  the  said 
Artbur  for  ten  years;  then  the  principal  to  be- 
come his.  In  case  of  his  death  before  the  ex- 
piration of  ten  years,  then,  in  that  event,  said 


Arthur  leaving  no  heir  or  heirs,  I  give,  be- 
queath, and  devise  the  said  principal  to  the 
American  Board  for  Foreign  Missions."  The 
co<licil  is  as  fcMows:  "I  hereby  change  the 
foi-egoing  win  so  as  to  give  the  said  0.  W. 
Turner  two-thirds  of  said  interest  and  income, 
and  one-third  to  the  said  Arthur  Lyman." 
The  testator's  intention  is  clearly  expressed  In 
the  original  will  to  give  one-lialf  of  the  income 
of  his  estate  to  his  son  Charles  for  life,  and, 
after  Charles*  death,  to  his  sons,  Henry  and 
Roy,  for  10  years,  when  one-half  of  the  prin- 
cipal should  be  theirs.  The  intention  is  equal- 
ly clear  and  unequivocal  that  Arthur  Lyman 
should  bare  the  other  half  of  the  Income  for 
10  years  after  the  testator's  death,  when  one- 
half  of  the  principal  should  be  his,  if  be  was 
then  living.  He  was  to  have  as  much  of  the 
Income  and  principal  as  lioth  his  cousins.  The 
sons  of  Charles  are  not  mentioned  in  the  codi- 
cil, but  no  claim  is  made  that  they  are  not 
entitled  to  their  father's  share  of  the  income 
upon  his  decease.  This  was  so  held  in  Ly- 
man V.  Turner's  Ex'r,  62  Vt  465,  20  AU.  596. 
The  defendants  contend  that  the  gift  in  the 
codicil  of  two-thirds  of  the  income  to  Cliarles 
carries  with  it  a  gift  to  him  of  two-thirds  of  the 
principal,  while  the  plaintiff  contends  that  the 
codicil  does  not  affect  the  principal.  It  is 
a  settled  rule  that  the  Intention  of  the  testator 
must,  if  possible,  be  discovered,  and,  when 
discovered,  must  govern,  because,  as  was  said 
by  Chief  Justice  Shaw  in  Qulncy  v.  Rogers, 
9  Gush.  281,  "It  is  his  intention,  manifested 
in  his  words,  which  makea  bis  last  will  and 
testament."  The  same  learned  judge  gives 
some  of  the  modes  by  which  the  meaning  and 
intent  of  the  testator  may  be  ascertained;  as. 
where  there  is  a  codicil,  the  will  and  codicil 
are  to  be  construed  with  reference  to  each 
other,  to  determine  from  change  of  clrcum- 
stauces  or  otherwise  what  It  is  intended  to 
alter,  and  what  to  retain  and  ctmfirm;  and 
that  the  codicil  shall  change  the  wiU  so  far 
only  as  the  intent  is  manifest,  eiipecinlly  where 
in  all  other  respects  the  will  is  in  terms  rati- 
fied and  conlrmed.  The  inle  is  concisely  j-tat- 
ed  in  Barnes  v.  Hanks,  55  Vt.  317:  "A  codicil 
is  regarded  as  a  part  of  the  will,  and  the  will 
and  codicil  are  to  be  construed  as  one  instru- 
ment, and  a  codicil  should  be  so  construed,  if  it 
can  fairly  be  done,  so  as  to  make  it  harmonize 
with  the  purposes  declared  In  the  body  of  the 
will."  1  Redf.  Wills,  288;  Thompson's  Adm'r 
y.  GhurchlU's  Estate,  60  Vt.  376,  14  AtL  680. 
In  Jarman  on  Wills  (page  351),  it  is  said  that: 
"In  determining  the  extent  to  which  a  codicil 
affects  the  disposition  of  a  will,  it  la  an  es- 
tablished rule  not  to  disturb  the  disposition 
of  the  wiU  further  than  is  absolutely  necessary 
to  give  effect  to  the  co.11ctl."  Nothing  is  clear- 
er In  the  whole  instrument  than  that  it  was 
the  testator's  intention  by  the  codicil  to  In- 
crease Charles'  share  of  the  intome  from  one- 
half  to  two-thirds  during  Charles'  life;  but 
whether  he  supposed  that  changing  the  frac- 
tional parts  of  the  income  would  change  the 
disposition  of  the  principal  in  the  same  ratio. 
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or  ■wbetb&  he  supposed  tbat  the  change  would 
leave  the  principal  unaffected,  most  be  deter- 
mined from  the  entire  inatmment.  It  is  ar- 
gued on  one  side  that  the  testator's  omission 
to  mention  the  principal  in  the  codicil  Is  con- 
trolling evjidence  that  he  intended  to  leave 
It  as  proylded  In  the  original  will,  under  the 
rule  that  a  purpose  in  the  codicil  to  alter  the 
will  in  one  particular  carries  with  it  the  pre- 
sumption that  the  testator  did  not  intend  to 
alter  It  in  any  other.  On  the  other  side  it 
Is  argued  that  there  is  no  disposition  of  the 
principal  in  the  original  will,  independent  of 
the  Income,  but  that  it  follows  the  course  of 
the  income,  and  that  the  silence  of  the  testator 
in  respect  to  the  principal  has  no  significance. 
Either  one  of  two  events,  which  the  testator 
might  reasonably  bare  anticipated,  would  de- 
feat the  leading  purpose  of  the  codicil  under 
the  plaintifTs  construction  of  it:  If  Arthur 
should  die  within  10  years  after  the  testator's 
decease,  his  half  of  the  principal  would  at 
once  vest  in  the  American  Board,  and  only 
one-half  of  the  estate  would  remain  from 
which  Charles  could  derive  an  income.  If 
Arthur  lived  10  years  after  the  testator  a  death, 
he  would  then  be  entitled  to  one-half  of  the 
estate;  and,  If  Charles  continued  In  life,  he 
could  thereafter  receive  only  the  income  of 
the  remaining  half.  The  testator,  in  the  orlg-- 
Inal  will,  did  anticipate  and  provide  for  the 
possibility  of  Arthur's  death  within  10  years 
after  his  own,  and  may  be  presumed  to  hare 
considered  that  possibility  when  he  made  the 
codicil.  Again,  if  Charles  and  Arthur  lived 
10  years  after  the  tesiator's  death,  and  Charles 
then  died,  under  the  plaintiff's  construction 
Arthur  would  then  take  his  half  of  the  prin- 
cipal, and  defeat  Charles'  sons  trom  having 
two-thirds  of  the  Income,  or  the  entire  prin- 
cipal would  be  held  In  trust  for  10  years,  that 
the  Income  might  be  divided  according  to  the 
codicil,  and  according  to  the  decision  In  62 
Vt,  20  Atl.  t'nder  one  construction,  the  will 
and  codicil  would  be,  in  certain  events,  incon- 
sistent with  each  other,  and  a  trust  which  the 
testa'tor  did  not  contemplate  would  arise  of 
necessity,  while  under  the  construction  here 
adopted  the  two  parts  of  the  instrument  would 
always  harmonize.  Therefore,  in  view  of  the 
testator's  clearly  expressed  desire  to  provide 
more  amply  for  his  son,  we  think  the  more 
reasonable  construction  of  the  codicil  is  that 
be  supposed  and  Intended  that  the  principal 
would  f(dlow  the  Income  by  the  codicil  as  It 
would  have  done  by  the  wlIL  This  view  is 
strengthened  by  the  fact  that  the  possibility 
of  Arthur's  death  within  the  10  years  was 
contemplated  by  the  testator,  and  yet  he  made 
no  provision  that  the  estate  should  be  held 
until  the  end  of  the  10  years  for  the  payment 
of  the  Income  pursuant  to  the  codicil.  This 
construction  Is  not  in  conflict,  but  In  con- 
sonance, with  the  well-established  rule  cited 
by  the  platotifTs  counsel  that,  where  the 
devise  In  the  will  is  clear.  It  Is  incumbent 
npon  those  who  contend  It  Is  not  to  take  effect 
by  rc«Bon  of  a  revocation  In  the  codicil  to 


Biunf  that  the  intention  to  revoke  la  equally 
clear  and  free  from  doubt  >s  the  original  In- 
tention to  devise;  that.  If  there  Is  a  reasonable 
doubt  whether  the  clause  of  revocation  wa» 
Intended  to  Include  the  particular  devise,  then 
such  devise  ought  to  stand.  The  entire  will 
must  he  construed  as  if  the  fractional  dlvlsioD 
provided  by  the  codicil  were  read  into  the 
body  of  the  will  In  place  of  the  division  there 
made.  In  which  case  there  could  be  no  rea- 
sonable doubt  but  that  Obarles  Turner's  sons 
would  take  two-thirds  of  the  principal  and 
Arthur  Lyman  one-tblrd  thereof.  Judgment 
affirmed. 


LORD  et  al.  v.  BUCHANAN. 

(Supreme  Court  of  Vermont.    Washington.    Jan. 

Term.  1897.) 

TrBSPASS— RiOBT  TO  MAINTAIN. 

Plaintiff  sold  a  stove  to  defendant  on  condi- 
tional contract,  title  to  reuiain  in  him  ouUl  pay- 
ments were  made.  Defendant,  on  foreclosnre  o{ 
a  chattel  mortgage  against  the  vendee'*  husband, 
tooli  the  stove,  and  gold  it.  The  vendee  recov- 
ered of  defendant  a  judgment  for  the  value  ni 
the  stove  and  special  damages.    BeU  that,  though 

Elaintiffs  might  at  the  time  of  the  seizure  have 
ad  the  right  to  repossess  themselves  of  the  stove 
by  reason  of  the  vendee's  failare  to  make  the  pay- 
ments, no  recovery  could  be  had,  no  special  dam- 
age being  shown,  for  the  reason  that  the  vendee 
had  full  recovery  for  the  unlawful  takios. 

Exceptions  from  Washington  county  court; 
Ross,  Cblef  Judge. 

,  Action  by  Lord,  Stone  &  Co.  against  Wil- 
liam H.  Buchanan.  Trial  by  the  court.  Judg- 
ment for  defendant,  and  plaintiffs  except. 
Affirmed. 

T.  R.  Gordon  and  G.  W.  Whig,  tat  ptohi tiffs. 
Frank  J.  Martin,  for  defendant. 

TYLER,  J.  The  plaintiffs  sold  a  stove  to  a 
Mrs.  Harroon  by  the  foUowhig  contract:  "Bci^ 
Ihi,  Vt,  Sept.  2Tth,  18M.  For  value  received. 
I  promise  to  pay  Lord,  Stone  &  Co.,  or  beai«r. 
the  first  day  of  November,  February,  May.  and 
August  next,  thirty-two  dollars,  with  Interest. 
The  consideration  of  this  note  is  one  -Model 
Crown  portable  cooking  range,  which  I  bave 
received  of  said  Lord,  Stone  &  Go.  Neverttie- 
less.  It  is  undorstood  and  agreed  between  the 
undersigned  and  said  Lord,  Stone  &  Co.  that 
the  title  of  the  above-mentioned  property  does 
not  pass  to  me,  and,  until  this  note  Is  paid,  tbe 
title  to  the  aforesaid  property  sfaall  remain 
with  the  said  Lord,  Stone  (k  Co.,  who  shall 
have  the  right  In  case  of  nonpayment  at  ma- 
turity of  said  note,  without  process  of  law.  tn 
enter  and-  retake,  and  may  enter  and  retake. 
Immediate  possession  of  said  property,  wher>>- 
ever  it  may  be,  and  remove  the  same.  Mr« 
J.  Harroim."  The  defendant,  as  a  public  ofl)- 
cer,  in  the  foreclosure  of  a  chattel  mortgairp 
against  the  vendee's  husband,  entered  lM>r 
dwelling  bouse,  took  the  stove,  and  duly  ad- 
vertised and  sold  It;  the  plaintitts  and  the 
vendee  making  known  to  (be  defendant  tbrtr 
respective   claims,   and    forbidding   tbe  sal*. 
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The  Tendee  aaed  tb*  defendant  In  traspaas  for 
breakinK  and  enterlag  ber  dwelling  house,  con- 
Terting  the  8tov«  to  hla  nse,  and  depriring  her 
thereof.  Jadgment  was  rendered  for  ber  to 
recoTer  the  value  of  the  i«x>perty  and  special 
damages,  and  no  exception  was  taken.  This 
suit  was  broogbt  a  few  days  later,  is  in  tres- 
pass and  trover,  and  special  damages  are  al- 
leged, for  that  "the  plaintiffs  were  for  a  long 
time  ptevrated  from  transacting  their  neces- 
sary business,  and  were  put  to  great  trouble 
and  expense  In  being  deprived  of  the  stove." 
During  the  trial  the  defendant  conceded  that 
the  stove  In  controversy  was  not  the  one  In- 
cluded in  the  mortgage,  and  did  not  seek  to 
Justify  the  taking.  Tbe  plaintiffs  claim  that 
tbey  held  tbe  title  to  the  store,  and,  as  there 
was  an  overdue  payment,  that  they  were  en- 
titled to  the  possession;  that  the  taking  was 
an  Invasion  of  their  right,  for  which  they 
shoold  have  at  least  nominal  damages. 
/The  vendee  bad  possession  of  the  property, 
and  an  interest  In  it,  and  was  entitled  to  re- 
cover tbe  full  value  thereof  and  her  damages^ 
Harker  v.  Dement,  52  Am.  Dec.  670,  ana 
notea  White  v.  Bascom,  28  Vt.  288.  It  is 
said  in  tbe  latter  case  that  naked  possession 
is  sufficient  against  all  the  world,  except  him 
who  has  a  superior  title,  and  that,  where  the 
snlt  is  brought  by  the  special  owner,  the  law 
presumes  It  to  be  by  consent  of  tbe  general 
owner,  who  alone  can  interfere,  and  that  what 
Is  recovered  by  the  special  owner  above  his  in- 
terest la  held  by  him  in  trust  for  tbe  general 
owner.  The  question  Is  whether  tbe  plaintiffs 
can  recover  the  damages  which  they  suffered 
In  consequence  of  tbe  defendant's  wrongful 
act  Tbe  mle  is  that,  to  entitle  a  plaintiff  to 
maintain  trespass  or  trover,  he  must,  at  tbe 
time  of  the  taking,  have  dther  the  actual  pos- 
session, or  tbe  title)  with  the  right  of  present 
possession.  Kurd  v.  Fleming,  34  Vt.  169. 
This  mle  is  stated.  In  substance,  hi  1  Chit 
PI.  48,  and  it  Is  thoe  said  that  though  tbe 
action  may  be  brought  by  the  general  or  spe- 
cial owner  against  a  stranger,  yet  both  acticHis 
cannot  be  supported  at  the  same  time,  and 
that  "when  the  general  owner  has  not  the 
right  of  immediate  possession,  as  where  he  has 
demised  goods  for  a  term,  he  cannot  maintain 
trespass  or  trover  even  against  a  stranger, 
tjioogh,  if  the  Injury  were  sufficient  to  affect 
his  reversionary  interest,  he  may  suppoct  a 
special  action  on  the  case;  and  a  recovery  In 
an  action  by  the  party  having  a  possessory  in- 
terest would  be  no  bar  to  an  action  for  an  tei- 
Jary  to  the  reversionary  interest."  In  this 
case  the  plaintiffs  cannot  recover  the  special 
damages  found  by  the  trial  court  for  the  rea- 
8on  that  they  are  not  declared  for.  They,  In 
fact  only  claim  nominal  damages,  which 
wotdd  be  for  tbe  unlawful  taking  of  tbe  prop- 
erty. For  this  they  can  have  no  recovery, 
for  tbe  reason  that  the  plaintiff  in  the  other 
suit  has  had  a  full  recovery  upon  this  ground, 
and  there  cannot  be  two  recoveries  for  tbe 
same  taking.  If  tbe  plaintiffs  had  the  right 
to  leposaess  themselves  of  the  property  l^  rea- 


son of  the  vendee's  fUlore  to  make  payment, 
tbey  waived  that  right  and  assented  to  the 
vendee's  possession  and  suit,  and  cannot  re- 
cover in  this  action.    Judgmeift  affirmed. 


BOURNE  v.  BOURNE  et  al. 

(Supreme  Court  of  Vermont.     Rutland.     Jan. 
Term,  1897.) 

Appxai.  —  Waivbr  or  Objection  —  Kevivoa  of 
MonroAOs — FiNPixas  a.nd  Dechee. 

1.  ObjectioD  to  admiseion  of  evidence  before  a 
master  cannot  be  availed  of  on  appeal,  exception 
to  master's  report,  for  that  reason,  not  having 
t)een  filed  in  the  court  of  ciumcery. 

2.  Parents  oonveyeti  their  residence  to  a  son, 
and  iie  gave  back  a  IcnHe  for  the  term  of  their 
natural  lives  and  the  survivor  of  them.  The 
deed  was  merely  to  secure  him  for  what  he  had 
and  would  do  for  them,  it  being  imdentood  tliat 
they  should  continue  to  live  on  the  place,  and 
be  supported  by  him.  After  the  death  of  the  fa- 
ther, the  place  was  sold,  and  part  of  the  pro- 
ceeds used  in  paying  a  mortgage  on  the  son's 
property;  he  thereafter  contributing  nothing  to 
the  mother's  support  though  stating  that  he  con- 
sidered the  money  subject  to  the  agreement  on 
which  the  conveyance  was  made  to  him,  and  that 
he  had  arranged  so  she  should  be  protected.  He 
died  insolvent,  devising  to  her  certain  land.  Held 
that,  as  against  creditore  of  his  who  did  not  be- 
come 8\ich  on  the  strength  of  the  mortgage  be- 
ing paid  and  discharged,  it  sbotUd  be  revived  in 
her  favor  for  the  amount  of  the  proceeds  used 
to  j)ny  it,  with  interest  thereon;  and  that  she 
should  liave  the  use  of  this  amount,  with  right 
to  resort  to  the  principal  if  necessary,  anything 
left  of  the  prinapal  at  her  death  to  belong  to 
his  estate,  there  being  first  deducted  whatever 
amount  he  should  have  paid  for  her  support,  but 
did  not,  which  should  go  to  her  estate. 

3.  A  finding  that  most  of  a  certain  fund  went 
to  pay  a  mortgage  is  not  sufficiently  definite  to 
authorize  a  decree  reviving  a  mortgage  for  the 
benefit  of  the  owner  of  the  fund. 

.\ppcal  from  chancer;  court  Rutland  coun- 
ty; Taft,  Chancellor. 

Bill  In  chancery  by  £3ecta  Bourne  against 
Montraville  A.  Bourne,  executor  of  Charles  E. 
Bourne,  deceased,  and  others.  The  case  was 
heard  on  the  report  of  a  master,  and  decree 
rendered  that  defendants  convey  tbe  Engrem 
premises  to  tbe  oratrix,  unless  they  elect  to 
pay  her  the  amount  withdrawn  from  the  sav- 
ings bank  by  Ciiarles  E.  Bourne,  and  that  In 
the  event  of  such  election,  tbe  Engrem  mort- 
gage should  be  revived  and  foreclosed  for  the 
enforcement  of  such  payment  Defendant  El- 
len Bourne  appeals.    Reversed. 

Butler  &  Moloney,  for  appellant  Joel  C. 
Baker,  for  appellees. 

ROWBIiL,  J.  Before  and  on  June  26,  1879, 
Eidmnnd  Bourne,  tbe  oratrlx's  husband,  who 
died  in  July,  1879,  owned  a  place  in  Danby, 
whereon  they  lived.  On  that  day,  by  a  war- 
ranty deed  of  that  date  in  common  form,  tbey 
conveyed  tbe  same  to  tbe  testator,  Charles  B. 
Bourne,  their  son,  for  tbe  expressed  considera- 
tion of  $1,000,  and  Charles  gave  them  back  a 
lease  thereof  "for  and  during  tbe  term  of  their 
natural  lives,  and  tbe  survivor  of  them."  It 
Is  found  from  oral  testimony,  seasonably  ol>- 
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jected  to  by  the  defendant  Ellen,  who  Is  the 
widow  of  Charles,  that  Charles  paid  nothing 
ror  said  deed  at  the  time,  and  that  it  was  not 
intended  to  evidence  an  absolute  sale- to  him, 
but  was  only  to  secure  him  for  what  he  had 
already  done  or  might  thereafter  do  for  his 
father  and  mother;  that  it  was  expected  she 
would  continue  to  live  on  the  place,  and  be 
supported  principally  by  Charles,  and  that  her 
support  would,  at  least,  equal  the  value  of  the 
place,  which  would  belong  to  Charles  when 
she  was  dead.  This  arrangement  was  known 
to  the  other  members  of  the  family,  and  ac- 
quiesced in  by  them.  The  objection  to  the  ad- 
mission of  this  oral  testimony  cannot  be  avail- 
ed of  here,  as  it  does  not  appear  that  an  ex- 
ception to  the  report  for  that  reason  was  filed 
In  the  court  of  chancery.  V.  S.  §  &42.  The 
arrangement  found  therefrom  must  stand  for 
wliat  it  is  legally  worth. 

The  oratrix  continued  to  live  on  the  place 
till  some  time  in  1885,  and  was  supported  by 
her  children,  including  Charles,  who  severally 
contributed  what  they  saw  fit.  Whether 
Charles'  contributions  were  regarded  as  a  le- 
gal claim  against  her,  any  more  than  the  con- 
tributions of  her  other  children,  does  not  ap- 
pear unless  it  is  shown  by  the  conveyances 
and  arrangement  aforesaid.  On  January  6, 
1886,  the  place  was  sold  for  $1,100,  the  ora- 
trix Joining  in  the  deed.  Charles  had  the 
money,  and  deposited  it  in  a  savings  bank  in 
his  name.  In  1887  he  drew  it  from  the  bank, 
and  paid  most  of  It  on  a  purchase-money  mort- 
gage that  be  had  given  on  two  lots  in  the  vil- 
lage of  Rutland,  which  he  had  previously 
bought  of  Engrem.  On  January  26,  18&1, 
Charles  borrowed  $600  of  his  brother,  the  de- 
fendant Montravllle,  who  is  executor  of 
Charles'  will,  and,  with  that  and  other  money, 
paid  the  balance  due  on  the  Engrem  mort- 
gage, which  was  then  discharged  of  record, 
and  thereupon  he  gave  Montravllle  a  mort- 
gage on  said  lots  for  $600,  which  is  still  a 
lien  thereon.  After  the  place  in  Danby  was 
sold,  the  oratrix  lived  a  while  with  one  of  her 
daughters,  and  later  with  her  son  Montra- 
vllle, who  baa  supported  her  for  several  years. 
It  does  not  apiienr  that  Charles,  who  died  July 
2,  1802,  contributed  anything  to  her  support 
after  she  left  Danby,  nor  that  he  paid  her 
any  Interest  on  the  money  in  his  hands;  but 
he  frequently  said  that  he  considered  the  mon- 
ey subject  to  said  arrangement,  and  intended 
that  his  mother  should  have  the  benefit  of  it 
to  the  same  extent  as  though  it  was  the  fam- 
ily homestead  in  Danby,  and  that  he  had  ar- 
ranged his  affairs  so  that  she  would  be  pro- 
tected if  he  should  be  taken  away.  The  only 
arrangement  he  made  In  this  regard  was  to 
will  her  the  Engrem  lots.  The  defendant  El- 
len is  a  creditor  of  Charles'  estate.  There  are 
other  creditors,  and  the  estate  is  insolvent. 

As  the  oratrix  cannot  take  under  the  will 
as  against  creditors  nor  Montraviile's  mort- 
gage, she  seeks  to  revive  the  Engrem  mort- 
gage, and  to  set  it  up  for  iter  benefit  to  the 
extent  tliat  the  money  derived  from  the  Danliy 


p!ace  went  into  It.  The  defendant  Montra- 
vllle does  not  object  to  this,  although  both  be 
and  the  other  creditors  would  be  unfavorably 
affected  thereby;  but  the  defendant  EUen  does 
object,  and  claims  that  a  case  is  not  madt 
that  warrants  its  beljtg  done  as  against  her. 
But,  as  she  did  not  liecome  a  creditor  on  the 
strength  of  the  Engrem  mortgage  being  paid 
and  discharged,  she  cannot  object  as  a  cred- 
itor to  granting  the  relief  prayed  for,  if  the 
case  otherwise  warrants  it  It  is  clear  that 
this  money  did  not  belong  to  Charles.  The 
place  from  the  sale  of  which  it  was  derived 
was  devoted  to  the  support  of  the  oratrix  anil 
her  husband,  not  merely  the  use,  but  the  cor- 
pus as  well,  for  it  was  expected  that  the  toll 
value  of  it,  at  least,  would  be  required  for 
such  support.  The  money  therefore  was,  in 
equity,  devoted  to  the  same  purpose  as  the 
land,  and  it  was  so  intended  and  declared  by 
Charles,  who  undertook  to  effectuate  It  by 
his  will.  Failing  in  that,  there  is  no  reason 
why  equity  will  not  follow  the  money  Into  the 
Engrem  mortgage,  and  make  It  available  to 
the  oratrix,  according  to  the  original  intent, 
by  reviving  the  mortgage,  and  setting  it  up 
for  her  benefit  to  the  extent  that  the  mooey 
impi^essed  with  the  trust  went  into  it,  aug- 
mented by  the  Interest  thereon  since.  We 
think  the  effect  of  the  deed,  the  life  lease,  ami 
the  oral  agreement  found  by  the  master  is  thai 
Charles  was  to  support  his  father  and  mother 
during  life,  and  therefor,  and  for  wliat  he 
had  already  done  for  them,  was  to  have  the 
place  at  their  death.  The  lease  devoted  the 
entire  use  of  the  place  to  their  support  first 
of  all  and  at  all  events.  What  that  lacked 
of  being  enough,  if  anything,  Charles  was 
bound  to  make  up,  as  the  rights  of  the  old 
folks  under  the  lease  necessitated  the  keeping 
of  the  corpus  intact.  If  Charles  was  Urine, 
this  duty  could  be  enforced  against  him.  But 
he  Is  dead,  his  estate  is  insolvent,  and  the 
place  has  been  converted  Into  money,  and  nott 
the  oratrlx's  only  remedy  is  to  follow  the  mon- 
ey, in  which  her  rights  are  the  same  as  they 
were  in  tlte  place,  in  which  she  had  an  eqnity 
aside  from  the  lease,  except  as  those  rights 
may  have  l)een  altered,  if  at  all,  by  the  chan- 
ged condition  of  things.  She  is  entitled— 
First,  to  the  entire  use  of  the  money  In  any 
event,  as  she  was  to  the  entire  use  of  the 
plafe;  and  as  she  cannot  now  obtain  tmn 
Charles  what  more  she  may  need.  If  anything. 
she  is  entitled,  second,  to  resort  to  tbe  fond 
itself  therefor,  as  she  would  hare  been  to  tlie 
land  itself  had  it  not  been  sold.  If  there  is 
anything  left  of  the  principal  of  the  fond  at 
her  death,  it  will  lielong  to  Chariea'  estate: 
but  first  there  must  be  deducted  therefrom  the 
amount  of  whatever  Charles  ought  to  have 
paid  for  her  support,  but  did  not,  whidi  will 
go  to  her  estate. 

The  master  reports  that  most  of  the  monej 
that  came  from  the  place  went  into  the  En- 
grem mortgage,  but  that  he  cannot  ten  ivf 
how  much.  This  is  not  definite  enough  t-> 
found  a  decree  upoa    There  will  have  tft  t» 
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farther  Inquiry  concerning  It.  When  that 
amount  Is  atjcertalned,  a  proper  decree  should 
be  entered,  reviving  and  settlag  up  said  mort- 
gage to  that  extent,  augmented  by  the  interest 
thereon  since  the  money  went  Into  said  mort- 
gage, for  the  benefit  of  the  Matrix,  as  herein 
Indicated.  And,  inasmuch  as  said  mortgagis 
may  be  redeemed,  a  trustee  should  be  season- 
ably appointed  to  receive,  hold,  and  disburse 
the  money  under  the  order  of  the  court;  and 
for  this  purpose  the  case  should  be  retained. 
Decree  reversed,  and  cause  remanded,  with 
mandate. 


HOYT  T.  CITf  OP  DANBURT. 

(Supreme  Court  of  Errors  of  Coimectlcut.    Jul} 
13,  1887.) 

UUMICIPAI,  COHPOHATIOXg— UKrSCTIVB    SIDEWALKS 
—  UoVEKNlCENTAL  UCTIKS  —  OWNCK  OV  FbS  — 

Neoliuencb  —  Fhoximatc  Causi  —  Damaqcs  — 
FiNoiNoa. 

1.  Plaintiff  slipped  on  a  sidewalk,  which  he  al- 
leged was  defective.  The  walk  was  covered  with 
8UOW,  but  plaiutiS  gave  no  notice  that  the  defect 
was  caoaed  by  snow,  as  required  by  Qea.  St. 
i  2673,  when  damages  are  claimed  for  an  injury 
resulting  from  a  defect  so  caused.  Defendant 
■et  up  want  of  such  notice  as  a  reason  why  only 
uomiiial  damages  should  be  assessed.  Held  that, 
in  order  to  uresent  the  question  of  law  as  to  dam- 
ages, and  also  that  as  to  the  proximate  cause  of 
the  accident,  defendant  was  entitled  to  an  ex- 
plicit finding,  if  one  were  possible,  as  to  whether 
it  was  the  snow  that  caused  plaintiff  to  slip. 

2.  Where  there  is  found  by  the  trior  to  be  a 
probability  so  strong  as  to  induce  a  reasonable 
belief  in  an  impartial  mind  as  to  the  existence  of 
a  fact  material  to  the  issue,  the  parties  are  en- 
titled to  a  finding  of  the  existence  of  such  fact. 

3.  A  finding  that  plaintiff  slipped  on  a  side- 
walk, and  was  unable  to  save  himself  from  fall- 
ing, "probably  because  of  snow  upon  said  stone," 
imports  that  the  snow  was  the  probable  cause 
of  the  accident. 

4.  A  remark  of  the  court,  In  the  findings,  that 
it  does  not  find  that  plaintiff's  fall  was  caused 
by  the  presence  of  snow  on  the  sidewalk,  is  not 
equivalent  to  a  finding  that  the  fall  was  not 
caused  by  the  snow. 

5.  Where  two  portions  of  a  sidewalk  on  a  street 
desc-eudiug  a  liUl  were  built  on  two  different 
plaues,  divided  by  a  perpendicular  wall  several 
feet  in  height,  the  building  of  steps  with  a  suita- 
ble railing  might  be  a  proper  method  of  connect- 
ing the  two  portions. 

6.  The  adoption  by  municipal  ofllcers  of  plans 
for  the  construction  of  a  sidewalk  is  the  exercise 
of  a  governmental  duty,  quasi  jvidicial  in  char- 
acter; and  where  the  plan  adopted  is  permissible 
iu  itself,  and  is  not  so  defective  as  soon  to  re- 
quire repairs  to  make  the  way  safe  for  travel, 
there  ran  be  no  recovery  because  of  defects  there- 
in, under  Gen.  St.  §  2673,  providing  that  any 
person  injured  in  person  or  property  by  means 
of  a  defective  road  may  recover  damages  from 
the  party  bound  to  keep  it  in  repair. 

7.  A  sidewalk  made  necessary  by  the  action 
of  a  borough  in  changing  a  grade,  and  construct- 
ed under  the  superintendence  of  its  chief  officer, 
aud  accepted,  paid  for,  and  maintained  for  years 
by  it  .-ind  its  successor,  must  be  treated  as  a 
construction  of  the  highway  authorized  by  the 
proper  municipal  authorities,  though  a  technical 
defect  existed  in  the  authority  of  the  borough 
officer  who  superintended  the  construction;  and 
hence  no  defect  In  the  plan  of  construction  could 
be  a  neglect  of  repair,  within  Gen.  St.  i  2673,  pro- 
riding  that  any  person  injured  in  i>erson  or  prop- 
erty by  means  of  a  defective  road  may  recover 


damages  from  the  party  bound  to  keep  it  la  re- 
pntr. 

8.  Where  a  public  sidewalk  was  built  on  prop- 
erty owned  in  fee  by  a  borough,  which  bad  ap- 
proved the  construction  of  the  walk,  a  city  which 
succeeded  the  borough  as  a  corporation,  and  In 
its  property  rights,  was  not  negligent  in  permit- 
ting the  walk  to  remain  there. 

9.  Two  portions  of  a  sidewalk  were  built  on 
different  planea,  divided  by  a  perpendicular  wall 
several  feet  in  height,  and  were  connected  by 
steps.  The  walk  and  steps  were  covered  with 
snow  three  or  four  inches  deep.  Plaintiff  placed 
one  foot  on  the  coping  of  the  wall,  and  was  in  the 
act  of  stepping  down  when  the  foot  on  the  coping 
slipped,  and  he  fell.  Brld,  plaintiff  having  had 
but  one  arm,  under  which  at  the  time  of  the  ac- 
cident he  was  carrying  a  parcel,  that  it  was  a 
question  of  fact  whether  he  was  negligent  in  not 
taking  hold  of  the  railing  of  said  steps,  or  in 
attempting  to  do  so,  as  be  approached  tnem. 

Appeal  from  superior  court,  Fairfield  coun- 
ty;  Frederick  B.   Hall,  Judge. 

Action  by  Henry  W.  Hoyt  against  the  city 
of  Danbury  to  recover  damages  for  personal 
injuries  claimed  to  have  been  caused  by  a 
defective  highway.  The  court  found  the 
facts,  and  rendered  judgment  for  plaintiff 
for  $2,600,  and  defendant  appeals.    Reversed. 

The  finding  of  facts  was  as  follows:  "On 
November  9,  ISiM,  at  8:30  a.  m.,  the  plaintiff, 
while  walking  easterly  on  the  sidewalk  on 
the  south  Bide  of  West  street.  In  the  dty  of 
Danbury,  at  a  point  on  said  sidewalk  at  the 
divisional  line  between  the  property  of  the 
town  and  city  of  Danbury,  upon  which  the 
city  hall  building  stands,  and  the  property  of 
Frank  E.  Hartwell,  by  reason  of  the  defect- 
ive and  dangerous  condition  ot  the  sidewalk 
at  said  point,  as  hereinafter  stated,  fell  upon 
the  sidewalk,  and  upon  and  down  certain 
wooden  steps  at  said  place,  and  sustained  a 
serious  Injury  to  his  back  and  spine.  The 
defective  and  dangerous  condition  of  said 
highway  and  sidewalk  consisted  In  and  arose 
from  the  fact  that  soon  after  the  completion 
of  the  city  haU  building,  in  1886,  which  was 
erected  at  the  joint  expense  of  the  town  and 
borough  of  Danbury,  the  sidewalk  north  of 
the  city  ball  building,  which,  with  the  side- 
walk In  front  of  the  Hartwell  property,  de- 
scended by  a  gradual  Bloi)e  to  Main  street, 
which  Is  Immediately  east  of  said  city  hall 
property,  was  cut  down,  and  a  stone  wall 
running  north  and  south  was  erected  along 
the  divisional  line  between  said  city  ball 
property  and  said  Hartwell  property,  and 
across  the  sidewalk  on  the  south  side  of  West 
street,  so  as  to  leave  along  the  entire  width 
of  said  sidewalk  a  perpendicular  descent  to 
one  going  easterly  on  said  sidewalk,  of  be- 
tween three  and  four  feet,  and  rendering  it 
necessary,  while  said  wall  and  descent  re- 
mained, to  use  steps  to  pass  from  one  of  said 
grades  to  the  other.  After  the  completion 
of  said  city  hall  building  sold  sidewalk  was 
so  cut  down,  and  said  wall  erected,  and  mov- 
able wooden  steps,  with  a  wooden  railing 
on  each  side  of  said  steps,  constructed,  all 
upon  the  property  of  said  town  and  borough, 
without  the  authority  or  action  of  said  bor- 
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ongh,  under  tbe  sopertntendence  of  the  ward- 
en of  said  borough  and  of  the  selectmen 
of  said  town.  The  railings  upon  said  steps 
coincided  with  the  lines  of  the  traveled  walk 
of  the  sidewalk  west  of  said  steps,  and  were 
about  six  feet  apart,  and  extended  over  the 
coping  stone  of  said  wall,  which  said  coping 
stone  was  about  one  foot  in  width,  and  form- 
ed the  upper  step  above  said  wooden  steps. 
Said  work'  of  cutting  down  said  sidewalk 
and  building  said  wall  and  steps  was  paid 
for  by  said  town  and  borough.  There  was 
no  reasonable  occasion  for  thus  cutting  down 
said  sidewalk,  and  leaving  said  declivity  to 
be  passed  over  by  steps,  nor  has  there  been 
any  reasonable  nccessslty  for  the  continuance 
of  said  dangerous  condition.  I  do  not  find 
that  it  was  intended  that  said  declivity  and 
steps  should  permanently  remain  upon  said 
sidewalk.  Said  declivity  with  said  steps 
iQ)on  said  sidewalk  have  at  all  times  since  the 
same  were  constructed  been  dangerous,  and 
have  rendered  said  sidewalk  unsafe  for  pub- 
lic travel,  and  have  been  a  nuisance  to  the 
public  having  occasion  to  travel  upon  said 
sidewalk,  and  the  defendant  has  at  all  times 
been  negligent  In  thus  suffering  the  same  to 
rMnaln  upon  said  highway.  Said  steps  were 
not  In  themselves  defective,  either  in  mate- 
rial or  manner  of  construction,  nor  were  they 
out  of  repair  at  the  time  of  the  plaintifFs  in- 
Jury.  Said  city  hall  building  and  said  wall 
and  steps  were  upon  premises  which  at  the 
time  of  the  plaintiff's  Injury  were  Jointly 
owned  In  fee  by  the  defendant  and  said  town 
of  Danbury.  At  the  time  of  the  plaintiff's 
injury  it  was  the  duty  of  the  defendant  to 
keep  the  highway  in  question  in  a  reasonably 
safe  condition  for  public  travel.  At  the  time 
of  said  accident  the  plaintiff  was  familiar 
with  the  said  sidewalk,  and  knew  of  the  ex- 
istence of  said  declivity  and  steps,  and  fre- 
quently passed  over  the  same.  Tlie  plaintiff 
has  but  one  arm,  and  upon  the  morning  in 
question  carried  under  his  arm  a  package 
containing  a.  pair  of  child's  shoes.  Ai  the 
time  of  the  accident  the  said  sidewalk  and 
steps  were  covered  with  snow  which  had 
fallen  during  the  previous  night  to  a  depth  of 
three  or  four  taiches.  I  do  not  find  the  said 
sidewalk  or  steps  were  rendered  dangerona 
for  travel  by  reason  of  said  snow,  nor  was 
the  defendant  negligent  in  not  having  caused 
the  mnovel  of  said  snow.  At  the  time  of 
the  accident  the  plaintiff.  In  approaching  said 
steps  to  descend  the  same,  was  walking  a 
little  to  the  right  of  the  middle  of  the  w«lk, 
and  was  In  the  exercise  of  due  care.  He 
had  stepped  one  foot  upon  the  said  coping 
stone  of  said  wall,  and  had  raised  the  other, 
and  was  in  the  act  of  stepping  down  upon  the 
wooden  steps  when  his  foot  upon  the  coping 
stone  slipped,  probably  because  of  snow 
upon  said  stone,  and  he  was  unable  in  any 
manner  to  save  himself  from  falling.  He 
did  not  take  hold  of  the  railing  of  said  st^s, 
nor  did  he  attempt  to  do  so,  as  he  approached 
said  steps.    I   find  that  the  plaintiff  was 


without  contributory  negligence.  I  do  not 
find  that  the  plaintiff's  fall  was  caused  by 
the  presence  of  snow  upon  said  sidewalk  or 
steps.  I  do  not  find  that  the  plaintiff  would 
have  fallen  had  said  declivity  not  existed. 
The  plaintiff  gave  due  notice  to  the  defend- 
ant of  said  injury,  but  did  not  give  the  notice 
required  by  statute  for  injuries  caused  by 
snow  or  ice.  The  said  city  hall  building 
was  planned  to  be  used  in  part,  and  at  all 
times  since  its  erection  has  been  used  In  part, 
for  other  than  municipal  purposes,  and  from 
such  other  uses  the  owners  thereof  have  de- 
rived an  Income." 

Upon  the  trial  of  said  cause,  and  during 
the  cross-examination  of  one  of  the  defend- 
ant's witnesses,  counsel  for  the  defendant 
made  a  general  objection  to  all  evidence  in 
proof  of  any  claimed  defect  in  said  highway 
by  reason  of  the  cutting  down  of  said  side- 
walk and  the  use  of  steps  at  the  place  afore- 
said, upon  the  ground  that  the  question 
whether  said  sidewalk  i^ould  be  so  cut  down 
and  such  steps  used  were  questions  to  be 
determined  by  the  municipal  authm-lties,  and 
not  by  the  court.  It  was  agreed  that  all  ev- 
idence of  said  character  should  be  received 
subject  to  said  objection. 

Upon  the  foregoing  facts,  counsel  for  the 
defendant  claimed,  as  matters  of  law,  tbat 
plaintiff  was  guilty  of  contributory  negli- 
gence; that  the  accident  in  question  was  oc- 
casioned by  snow  on  said  sidewalk  and 
steps;  that  by  the  pleadings  the  only  defect 
alleged  was  In  the  steps  aforesaid,  and  that 
in  the  absence  of  any  defect  In  the  construc- 
tion of  said  steps,  or  in  their  condition  at 
the  time  of  the  accident,  the  plaintiff  could 
recover  no  more  than  nominal  damages;  that 
the  act  of  changing  the  grade  of  said  side- 
walk and  of  cutting  down  the  same  as  afore- 
said, and  using  steps,  was  the  act  of  said 
l>orough  of  Danbury,  and  that,  said  borough 
autliorttlee  having  decided  to  so  change  saial 
grade  and  use  said  steps,  the  defendant  was 
not  liable  In  tliis  action,  beyond  nominal 
dami^es,  in  the  absence  of  any  defect  in  the 
construction  of  said  steps,  or  In  their  condi- 
tion at  the  time  of  the  accident;  that  upon 
all  the  facts  aforesaid  the  plaintiff  was  only 
entitled  to  recover  nominal  damages. 

The  complaint  was  In  two  counts.  The  first 
alleged  that  the  defendant  was  charged  with 
the  duty  of  keeping  all  the  streets  within  its 
limits  in  repair,  and  that  the  highway  In  qne>- 
tion  was  defective,  in  this:  that  the  sidewalk 
in  front  of  the  city  hall  property  at  the  point 
where  the  steps  tlim  led,  and  now  lead,  fmn 
the  sidewalk  In  front  of  the  premises  of  Frank 
E.  Hartwell,  adjoining  said  city  hall  prop- 
erty on  the  west,  to  tlie  sidewalk  in  front  of 
said  dty  haU  property,  was  about  four  feet 
perpendicularly  below  the  said  sidewalk  in 
front  of  the  said  premises  of  said  Frank  E. 
Hartwell,  by  reason  of  the  former  having  been 
cat  down  from  a  gradually  inclined  and  safe 
grade  to  the  condition  Just  above  described, 
rendering  said  sidewalk  dangerous  and   e*- 
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fectlTe^— the  only  means  of  pasaii«  fram  tha 
said  higher  to  the  said  lower  sidewalk  being 
dangerous  and  defective  wooden  steps,— wliich 
said  condition  of  said  highway  at  said  p<^t 
vraa  well  known  to  the  defendant,  and  bad  ex- 
isted, and  had  been  by  said  city  permitted 
to  exist,  for  an  unreasonable  length  of  time. 
The  second  count  alleged  that  the  defendant 
owned  the  dty  hall  property  in  fee  simple,  and 
had,  with  grods  negligoice,  willfully  and  un- 
lawfully, permitted  to  remain  and  maintained 
on  and  In  the  sidewalk  In  the  highway  in 
front  of,  and  on  the  north  side  of,  said  city 
hall  building,  and  on  said  premises  of  the  de- 
fendant, and  In  and  on  that  portion  of  said 
sidewalk  immediately  adjoining  and  in  contin- 
nation  of  the  sidewalk  in  front  of  said  prem- 
ises of  said  Frank  E.  Hartwell,  an  nnsafe  and 
exceedingly  dangerous  place,  obstruction,  and 
pitfall,  to  wit,  a  perpendicular  stone  wall 
about  four  feet  in  height,  directly  In  the  line 
of  said  sidewalk  and  across  the  whole  width 
thereof,  and  arising  from  the  said  sidewalk  in 
front  of  said  dty  hall  building  to  the  said 
sidewalk  in  front  of  the  said  premises  of  said 
Frank  E.  Hartwell,  next  adjoining,  constitut- 
ing in  and  on  said  premises  at  said  point  a 
dangMous  obstruction,  pitfall,  and  nuisance, 
with  only  steep,  dangerous,  and  defective 
wooden  steps,  built  and  maintained  by  the 
defendant,  connecting  the  aforesaid  higher  and 
lower  portions  of  said  sidewalk. 

The  appellant  assigned  sundry  errors  of  law, 
among  which  were  that  the  court  erred  in 
holding  that  the  plaintitC  slipped  "probably 
because  of  snow  upon  said  stone,"  and  at  the 
same  time  refusing  to  find  that  the  plaintlfC's 
fall  was  caused  by  the  presence  of  snow  upon 
said  sidewalk;  and  in  holding  that  the  dty 
could  be  held  liable,  when  not  responsible  for 
the  presence  of  the  snow,  and  when  no  notice 
was  given  of  the  accident  within  15  days,  as 
required  by  statute,  and  in  holding  on  the 
pleadings  that  the  plaintiff  could  recover  more 
tlian  nominal  damages,  when  the  defendant 
showed  and  the  court  finds  that  tlie  steps  al- 
leged in  the  declaration  to  be  "steep,  danger- 
ous, and  defective"  were  not  In  any  way  de- 
tective or  out  of  repair,  and  in  overruling  its 
several  claims  of  law  above  mentioned.  The 
defendant  also  assigned  sundry  errors  in  not 
finding  c^ain  facts  according  to  its  request, 
and  In  the  finding  as  made;  and  the  evidence 
bearing  upon  these  points  was  made  part  of 
the  record,  under  chapter  100,  Pub.  Acts  1895. 

Zjyman  D.  Brewster  and  Henry  A.  Purdy, 
for  appellant.    Samuel  Tweedy,  for  appellee. 

BALDWIN,  J.  (after  stating  the  facts).  The 
Immediate  occasion  of  the  plaintiff's  fall  was 
his  slipping  on  the  coping  stone  of  a  wall  by 
which  a  sidewalk  built  upon  one  plane,  on  a 
street  descoiding  a  hill,  was  divided  from  a 
sidewalk  built  upon  another,  three  or  tour  feet 
lower.  Against  this  wall,  as  a  means  of  de- 
scent, had  been  placed  a  flight  of  wooden 
steps,  down  which  he  f eU.    It  is  found  by  the 


trial  court  Uiat  the  aidewaUc  and  steps  were 
covered  with  snow  which  had  fallen  during 
the  previous  night  to  the  depth  of  three  or 
four  inches,  and  that  he  "was  in  the  act  of 
stepping  down  upon  the  wooden  steps  when 
his  foot  upon  the  coping  atone  slipped,  and  be 
was  unable  in  any  manner  to  save  himself 
from  falling,  probably  because  of  snow  upon 
said  stone."  The  defendant  requested  a  fur- 
ther tUidlng  tliat  the  snow  had  been  some- 
what beaten  down  by  penKHis  who  had  passed 
along  the  street  so  as  to  leave  the  sidewalk 
and  st^ie  in  a  slippery  condition,  and  that  it 
was  the  snow  on  the  coping  stone  wliich 
caused  both  the  slip  and  the  fall.  These  re- 
quests were  refused,  and  the  refusal  is  made 
(under  chapter  100,  Pub.  Acts  1885,  %.  483, 
{  7)  the  subject  of  several  of  the  reasons  of 
appeal. 

Gen.  St  {  2673,  provides  that  no  action  can 
be  maintained  against  a  municipal  CM^ioration 
charged  with  tlie  repair  of  a  Mghway,  on  ac- 
count of  an  injury  received  from  its  defective 
condidon  by  reason  of  snow  or  ice,  unl^s 
written  notice  l)e  given  to  it  of  the  nature  of 
the  claim  within  15  days  after  the  occurrence 
of  the  accident.  No  such  notice  was  given  by 
the  plaintiff,  and  the  want  of  it  is  set  up  by 
the  defendant  as  a  reason  why  only  nominal 
damages  should  have  been  assessed.  In  or- 
der to  present  this  question  of  law,  and  also 
that  as  to  the  proximate  cause  of  the  acd- 
dent,  it  was  entitled  to  an  explicit  finding,  if 
one  were  possible,  as  to  whether  it  was  or 
was  not  the  snow  on  the  coping  stone  which 
caused  the  plaintiff  to  slip;  for,  had  there 
t)een  no  slip,  there  would  liave  been  no  fall. 
The  finding  merely  states  that  the  snow  was 
the  probable  cause. 

In  dvll  actions  it  Is  not  necessary  that  the 
triors  should  be  free  from  all  reasonable 
doubt  as  to  the  proper  conclusions  to  be 
drawn  from  the  evidence.  Every  lawsuit 
looks  to  two  results,— to  end  a  controversy, 
and  to  end  it  Justly;  and  in  the  administra- 
tion of  human  government  the  flrst  is  almost 
as  important  as  the  last.  It  is  enough,  there- 
fore, if  the  Judgment  rests,  not,  indeed,  on 
mere  conjecture,  but  on  a  probability  so 
strong  as  to  induce  a  reasonable  belief  in  an 
impartial  mind.  SiMxe  v.  Stevens,  12  Conn. 
219,  280;  Curtis  v.  Railroad  Co.,  18  N.  Y. 
534,  542;  Hasklns  v.  Haskins,  0  Oray,  380, 
393.  When  there  is  found  by  the  triw  to  be 
such  a  probability  in  respect  to  the  exist- 
ence of  a  fact  material  to  the  issue,  the  par- 
ties have  a  right  to  demand  that  he  shall  go 
one  step  further,  and  find  this  fact;  for  only 
lihus  can  their  contest  be  brought  to  a  com- 
plete and  final  determination.  We  do  not, 
however,  find  it  necessary  to  inquire  wheth- 
er, upon  the  evidence  certified,  there  was  an 
error  in  law  In  not  deducing,  as  a  necessary 
Inference  froim  the  facts  proved,  the  fact 
that  the  snow  was  the  cause  of  the  slip,  or 
whether,  if  there  had  been  such  an  error,  K 
would  be  remediable  in  this  proceeding.  The 
finding,  in  stating  without  qualiflcatioa  that 
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it  was  tbe  probable  cause,  Imports  that  It 
was  the  cause.  Had  the  degree  of  protm- 
bllity  been  Insufficient  to  produce  a  reason- 
able belief  in  tbe  mind  of  the  trior,  there 
should  have  been,  and  presumably  would 
have  been,  no  mention  of  tbe  snow  at  all  in 
that  connection.  The  fall  down  the  steps 
having  been  occasioned  by  a  sUp  of  the  foot, 
which  was  caused  by  treading  on  slippery 
snow.  Idle  snow  on  the  walk  was  at  least  one 
of  the  defects  In  the  street  to  which  the  ac- 
cident was  immediately  due.  Bbccept  for 
this  snow,  the  coping  stone  and  the  steps 
below  it  were  in  good  condition.  Had  it 
not  been  for  tbe  break  in  the  lerel  of  the 
sidewalk  on  the  line  of  the  wall,  the  fall, 
indeed,  might  not  Lave  occurred;  but,  as 
things  were,  It  was  a  natural  consequence 
of  the  slip,  and  a  part  of  the  same  eyent. 

The  trial  judge  has  incorporated  In  tbe 
finding  the  following  remarks:  "I  do  not 
find  the  said  sidewalk  or  steps  were  rendered 
dangerous  for  travel  by  reason  of  said  snow. 
»  •  •  I  do  not  find  that  the  plaintiff's  faU 
was  caused  by  the  presence  of  snow  upon 
said  sidewalk  or  steps.  •  *  •  I  do  not 
find  that  it  was  Intended  that  said  decllTity 
and  steps  should  permanently  remain  upon 
said  sidewalk.  I  do  not  find  that  the  plain- 
tiff would  have  fallen  had  such  declivity  not 
existed."  Tbe  object  of  such  a  finding  is 
to  place  upon  the  recoi-d  a  statement  either 
of  all  the  facts  proved  upon,  the  trial,  or  of 
enough  of  them  prc^erly  to  present  tbe  ques- 
tions of  law  raised  by  the  appeal.  Gen.  St 
(  1132.  Statements  of  matters  as  to  which 
no  finding  whatever  Is  made  are  irrelevant, 
unless  they  bear  upon  exceptions  taken  for 
want  of  such  a  finding.  That  the  court,  in 
the  case  at  bar,  did  not  find  that  tbe  fall  was 
caused  by  the  snow,  certainly  cannot  be  deem- 
ed equivalent  to  a  finding  that  the  fall  was 
not  caused  by  It,  and  Is  therefore  immaterial 
to  the  Issue.  That  must  be  determined  upon 
the  facts  that  were  found.  Crane  v.  Trans- 
portation Line,  50  Conn.  341,  344. 

The  first  count  of  the  complaint  avers  that 
the  plalntlfTs  injuries  resulted  from  a  defect 
in  the  street,  from  Its  having  been  cut  down 
four  feet,  by  a  perpendicular  fall  of  level, 
the  upper  and  lower  walks  being  only  con- 
nected by  "dangerous  and  defective  wooden 
steps."  l^e  finding  is  that  this  mode  of  con- 
structing the  sidewalk  rendered  it  dangerous 
and  unsafe,  but  that  the  steps  themselves 
were  in  no  way  defective,  and  that  the  plain- 
tiff slipped  on  the  snow,  and  because  of  It, 
before  he  reached  them,  while  walking  upon 
the  higher  level.  Two  defects  in  the  high- 
way are  thus  presented,  which  contributed 
to  the  plalntitrs  fall,— the  slippery  condition 
of  the  sidewalk,  and  the  sudden  change  of 
grade.  Had  the  plaintiff  walked  off  the 
coping  stone  Into  the  air,  without  paying  any 
regard  to  the  steps,  his  fall  could  have  given 
Ulm  no  cause  of  action,  for  It  would  have 
been  due  to  his  own  want  of  ordinary  care. 
His  fall  was  in  fact  not  chargeable  to  any 


fault  of  his  own,  but  that  wbich  proves  this 
proves  also  that  It  was  occasioned,  not  by 
any  defect  in  the  construction  of  the  bI2;b- 
way,  but  by  a  defect  of  repair.  He  was 
without  fault,  because  his  foot  had  suddenly 
slipped  on  the  new-fallen  snow,  and  he  was 
unable  to  recover  his  balance  in  time  to  avoid 
what  must  otherwlae  be  the  natural  conse- 
quence of  a  slip  on  that  stone,  namely  a  fall 
down  the  8tei«.  Tbe  slip  was  aa  accident 
which  he  was  not  bound  to  anticipate,  and  be 
therefore  was  not  responsible  for  the  cause  of 
his  Injury.  But  neither  was  the  defendant, 
since  It  Is  found  that  it  had  not  been  negli- 
gent In  respect  to  the  removal  of  the  snow. 
If  It  were  so  that  under  no  circumstances 
could  steps  be  lawfully  made  a  part  of  a 
sidewalk  buUt  for  use  in  descending  a  hill, 
a  different  result  might  be  reached.  SUtis 
on  tbe  Ice  are  common  In  our  climate  during 
several  months  In  tite  year,  and  the  danger 
to  which  travelers  are  thus  exposed  must  be 
taken  into  account  by  those  charged  with  the 
duty  of  providing  and  maintaining  sufficient 
highways.  Such  a  duty  had  been  imposed 
on  the  borough  of  Danbury,  and  carried  with 
It  the  correlative  right  of  determhilng  tbe 
mode  of  their  construction.  As  to  which, 
out  of  any  appropriate  modes  of  building  tbe 
particular  sidewalk  in  question,  was  to  be 
chosen,  It  was  for  the  borough  to  decide; 
and,  so  long  as  the  mode  selected  was  an  ap- 
propriate and  lawful  one,  its  decision  "was 
not  subject  to  collateral  review  In  a  salt  of 
this  nature.  Tbe  introduction  of  steps  'wltfa 
a  suitable  railing  in  such  a  sidewalk  might 
be  a  proper  means  of  facilitating  passage. 
The  superior  court  had  the  right  to  determine 
whetlier  they  were  properly  constructed  and 
In  good  repair,  but  not  to  pronounce  the  walk 
defective  because  not  built  on  an  anbroken 
grade. 

The  cause  of  action  stated  In  this  count  de- 
pends wholly  on  Oen.  St  {  2673,  which  pro- 
vides that  "any  person  injured  In  person  or 
property  by  means  of  a  defective  road  or 
bridge  may  recover  damages  from  the  party 
bound  to  keep  It  in  repair."  A  statutory  li- 
ability of  this  general  description  has  rested 
upon  otir  towns,  and  such  municipal  corpora- 
tions as  have  been  their  successors,  since  early 
colonial  times.  Originally  it  took  the  form  of 
a  crtmlnal  proceeding  (Revision  1702,  p.  lOi. 
and  the  remedy  given  has  always  been  con- 
fined within  narrow  limits  by  judicial  constrr.cs 
tlon.  Hewlson  v.  New  Haven,  34  Oonn.  I3»t 
142;  Beardsley  v.  City  of  Hartford,  30  Conn. 
529,  545;  Lounsbury  v.  City  of  Bridgeport,  6B 
Conn.  360,  364,  34  Atl.  93.  The  charge  is 
thrown  on  the  party  who  was  bound  to  keej* 
the  highway  In  repair,  and  whose  neglect  to 
fulfill  this  duty  was  the  cause  of  the  injury. 
The  neglect  on  which  any  such  action  most  be 
founded  Is  therefore  a  neglect  of  repair.  A 
defect  In  the  plan  upon  which  the  bighwav 
was  constructed  Is  not  within  the  statute.  If 
such  a  defect  naturally  results  In  a  dir.>cT 
Injury  to  an  owner  of  adjacent  land,  he  has 
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bis  action  at  common  law  for  this  inraxlon  of 
tig  proprietary  right.  Mootry  ▼.  Town  of  Dan- 
bury,  43  Conn.  50U,  SoU.  But  injuries  wlilcli  it 
may  occasion  to  travelers  c-nnnot  be  made  tlie 
subject  of  any  action  in  their  favor.  They 
are  the  result  of  an  error  of  Judgment  on  the 
part  of  the  officers  of  a  public  corporation 
on  which  has  been  cast  the  burden  of  dis- 
charging a  governmental  duty  of  a  quasi  Judi- 
cial character.  For  consequential  damage 
thus  occasioned  to  members  of  the  general 
imblic  the  common  law  never  gave  a  remedy, 
nor  has  the  statute  changed  the  rule.  If,  in- 
deed, a  defect  in  the  plan  of  construction 
shonid  be  so  great  aa  soon  te  require  repairs 
in  order  to  make  the  highway  safe  for  travel, 
a  neglect  to  make  these  repairs  might  found 
an  action,  but  the  plalntitT^  case  would  be 
no  stronger  than  If  the  road  liad  Iicen  original- 
ly built  in  the  best  manner.  Ra  were  the  plan 
of  construction  adopted  one  which  was  total- 
ly inadmissible,— as,  for  Instance,  if  the  side- 
walk In  question  in  the  case  at  Imr  had  been 
left  with  its  grade  broken  simply  by  a  four- 
foot  wall,  without  the  provUlon  of  steps,  or 
had  the  steps  provided  been  insecure,  or  un- 
{Tuarded  by  a  proper  railing, — the  highway 
would  have  been  In  snth  a  defective  condi- 
tion as  to  have  been  out  of  repair  from  the 
beginning.  Nothing  of  this  kind  is  disclosed 
by  the  finding.  That  states,  on  the  contrary, 
that  the  steps  leading  from  one  grade  to  the 
other  were  not  defective,  either  in  material 
or  manner  of  construction,  nor  out  of  repair, 
at  the  time  of  the  plalntUT's  injury.  The 
iNirongh  charter  (S  Sp.  Laws,  p.  40>S,  {  3) 
empowered  the  warden  and  burgesses  to  or- 
der and  construct  sidewalks  "according  to  the 
grade  and  plnu  and  of  sncb  materials  as"  they 
should  designate.  The  use  of  steps  In  a  city 
or  borough  sidewalk  is  one  of  several  per- 
missible means  of  overcoming  a  steep  grade. 
Beardsley  ▼.  City  of  Hartford,  60  Conn. 
543.  It  was  for  the  municipal  authorities  to 
decide  whether  It  was  the  best  means  ot 
constructing  this  particular  walk,  and  their 
declBlon  was  not  subject  to  review  by  the 
(H>urt8.  Mills  V.  City  of  Brooklyn,  S2  N.  Y. 
489;  Jones  t.  New  Haven,  34  Conn.  1,  14; 
Healey  t.  New  Havea,  47  Conn.  305,  314. 

The  plaintiff  contends  that  these  principles 
were  Inapplicable,  because  the  superior  court 
has  found  that  the  sidewalk  In  question  was 
(•onstmcted  under  the  superintendence  of  the 
warden  of  the  borotigh,  "without  the  authority 
or  action  of  said  borough."  In  view  of  all 
the  facts  found,  this  contention  Is  unsound. 
The  existence  of  some  technical  defect  In  the 
authority  of  the  warden  who  superintended 
the  construction  is  not  a  material  fact  In  issue. 
It  Is  not  true  that  the  action  of  the  borough 
in  respect  to  an  appropriate  construction  of  a 
sidewalk  can  be  signified  only  by  the  passage 
of  a  formal  vote  ordering  the  construction. 
It  appears  from  the  finding  that  in  1880  a  new 
Fldewalk  was  made  necessary  by  the  action  of 
tbe  borough  in  erecting,  in  connection  with 
the  town,  a  city  hall  building;  that  this  side- 


walk, being  In  front  of4and  owned  in  common 
by  the  borongh  and  the  town,  was  then  con- 
structed under  the  supervision  of  the  warden 
and  one  of  the  selectmen  and  that  a  portion 
of  the  expense  of  such  construction  (that  is, 
of  so  separating  the  grade  and  building  tbe 
steps')  was  paid  for  by  the  borough.  It 
further  apiiears  that  for  eight  years  the 
borough  maintained  this  sidewalk.  Indeed, 
the  allegation  of  the  complaint  which  is  the 
foundation  of  the  plalntifTs  cause  of  action 
is  that  the  construction  of  the  sidewalk  "at 
said  point  was  well  known  to  the  defendant, 
and  had  existed,  and  had  been  by  said  city 
permitted  to  exist,  for  an  unreasonable  length 
of  time."  A  sidewalk  such  as  is  described 
In  the  finding  may.  In  law,  be  an  appropriate 
plan  of  construction  In  a  highway  laid  out 
on  a  hillside;  and  this  sidewalk,  made  nec- 
essary by  the  action  of  the  borough,  construct- 
ed under  the  superintendence  of  Its  chief  of- 
ficer, accepted,  paid  for,  and  maintained  for 
eight  years  or  more  by  the  borough  and  Its 
successor,  the  city,  must  be  treated  for  the 
purposes  of  this  action  as  being  at  the  time  of 
the  accident  a  construction  of  the  highway 
authorized  by  the  proper  municipal  authori- 
ties; and  no  defect  \n  the  plan  of  construc- 
tion can  be  a  neglect  of  repair,  withlu  the 
meoiilug  of  the  statute  Imposing  upon  the  de- 
fendant a  liability  for  neglect  to  keep  the  hlgli- 
way  In  repair. 

The  Fiecond  count  of  the  complaint  charges 
the  defendant  with  gross  negligence  in  per- 
mitting to  remain  and  in  maintaining  on  prem- 
ises owned  by  it  in  fee,  and  used  as  the  site 
of  Its  city  hall,  a  perpendicular  wall,  four  feet 
high,  extending  across  the  sidewalk,  constitut- 
hig  a  dangerous  obstruction,  pitfall,  and  nui- 
sance, with  only  steep,  dangntms,  and  defect- 
ive wooden  steps,  built  by  it  to  connect  the 
higher  and  lower  portions  of  the  walk.  The 
allegation  of  the  defective  character  of  the 
stei>s  Is  negatived  by  tbe  finding.  The  owner 
of  the  fee  is  not  in  fault  for  permitting  such 
a  sidewalk,  constructed  under  municipal  au- 
thority, to  remain  in  accordance  with  munic- 
ipal approval.  Such,  as  a  legal  conclusion 
from  the  facts  appearing  in  the  finding,  was. 
the  walk  in  question  in  this  case.  The  de- 
fendant Inherited  the  city  hall  from  the  bor- 
ough of  Danbury,  which  had  approved  the 
construction  of  the  walk  and  steps  as  a  proper 
means  of  overcoming  the  steepness  of  the 
grade  of  the  street.  The  facts  found  showed, 
therefore,  that  the  charge  of  negligence  had 
not  been  proved.  The  authority  of  the  bor- 
ough to  determine  how  the  walk  should  be 
built  waA  not  less  because  it  happened  also 
to  own  the  laud  upon  which  It  was  to  be  hi  Id. 
It  was  only  the  duty  of  the  city  to  keep  It  In, 
repair,  and  no  defect  of  repair  was  shown,  ex^ 
cept  that  due  to  the  recent  snowfall,  as  to 
which  it  Is  foimd  the  defendant  was  not  la 
i  fault.  There  was  error,  therefore,  in  award- 
ing the  platntiff  substantial  damage  tmder  ei- 
ther count. 
The  defendant  claims  that  the  facts  found 
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show  that  the  plaintiff  was  guilty  oC  contrib- 
utory negligence,  in  not  attempting  to  take 
hold  of  the  raUlng  aa  he  approached  the  steps. 
As  be  had  but  one  arm,  and  was  caiTylng 
a  pacliage  under  that,  be  was  undoubtedly  In 
a  situation  requiring  the  use  of  more  than  or- 
dinary caution.  Whether,  however,  he  exer- 
cised due  care  or  not,  in  view  of  all  the  at- 
tending circumstances,  was  a  pure  question  of 
fact,  as  to  which  the  finding  of  the  ti-ial  court 
is  conclusive. 

We  have  had  no  occasion  to  consider  the 
other  errors  assigned,  or  to  consult  the  testi- 
mony, certified  In  connection  with  the  finding, 
for  the  purpose  of  a  clearer  understanding  of 
the  questions  of  law  that  arose  in  the  course 
of  the  trial  below,  inasmuch  us  the  finding,  as 
it  stands,  auiticiently  pres-euts  those  which  are 
decisive  of  the  case.  There  is  error,  and  a 
new  trial  is  ordered.  The  other  Judges  con- 
curred. 


LITTLE  T.  GEER  et  al, 

(Supreme  Court  of  Errors  of  Connecticut.    July 
13,  18»(.) 

WiLi.8— Use  *»d  Income  of  Rbsidue— Powbr  op 

Disposition— CoNSTRi'cTioN—PossKssioN  of 

Pbk80s*ltt— Waste— ISiUNCTioN. 

1.  A  testator  gave  to  his  wife  the  use  and  in- 
come of  his  estate  till  her  remarriage  or  death, 
and  authorized  his  executor,  in  case  such  use 
and  income  should  prove  insufficient,  to  sell  any 
part  of  the  estate  as  he  might  deem  necessary, 
and  use  the  avails  for  the  wife's  "proper  and  com- 
fortable maintenance  and  support.'  The  will 
provided  for  a  fina'  distribution  among  the  testa- 
tor's heiis.  A  codicil  appointed  the  wife  execu- 
trix, .md  gave  her  the  privilege  of  using  as  mucb 
of  the  principal  as  she  might  desire  for  her  sup- 
port, with  fiiU  power  to  sell  and  convey  any  of 
the  estate  she  may  see  fit,  and  freely  use  the 
avails  thereof  as  long  as  she  remains  a  widow. 
fleJiA  that  the  widow  takes  no  absolute  estate, 
but  is  confined  to  what  she  may  require  "for  her 
comfortable  and  proper  maintenance  and  sup- 
port." 

2.  The  possession  of  the  real  estate  belongs  to 
the  widow  till  ber  remarriage  or  death,  and  dur- 
ing such  time  she  holds  the  personal  property  as 
trustee  for  the  remainder-men,  and  may  be  re- 
quired (Gen.  St.  $  559)  to  give  a  bond  for  its  safet- 
keeping. 

3.  So  long  as  the  widow  acts  in  good  faith,  the 
amount  she  may  appropriate  for  ner  own  sup- 
port must  be  left  to  her  own  discretion;  but 
wastefulness,  or  an  unreasonable  appropriation, 
may  be  restrained  by  a  court  of  equity  on  the 
complaint  of  any  of  the  remainder-men. 

Case  reserved  from  superior  court.  New  Lon- 
don county;   Ralph  Wheeler,  Judge. 

Suit  by  Phllo  Little,  administrator,  against 
Albert  P.  Qeer  and  others,  to  determine  the 
construction  of  the  will  of  Jeremiah  C.  (Jeer, 
of  Groton,  deceased,  brought  to  the  superior 
court  and  reserved,  npon  the  facts  stated  In 
the  complaint,  for  the  consideration  and  ad- 
vice of  the  supreme  court  of  errora.  Will  con- 
strued. 

A.  P.  Tanner,  for  plaintiff  and  for  defend- 
ant Juliette  Geer.  Solomon  Lucas,  for  tbe 
other  defendants. 


ANDREWS,  C.  J.  The  wiU  and  codica  of 
Jeremiah  0.  Geer  are  aa  follows: 

"I,  Jeremiah  C.  Geer,  of  the  town  of  Oroton, 
In  the  county  of  New  London,  state  of  Con- 
necticut, being  of  sound  and  disposing  mind 
and  memory,  do  make  and  ordain  this  to  be 
my  last  will  and  testament  in  mannor  and 
form  following;  that  Is  to  say:  First.  I  will, 
ordor,  and  direct  that  my  executor  heFelnaftcr 
named  pay  all  my  Just  debts  and  funeral 
charges.  Then  I  give,  devise,  and  bequeatli 
unto  my  wife,  Juliette  Geer,  my  gold  watch 
and  chain  and  ornaments  belonging  to  the 
same.  I  also  give,  devise,  ai-d  bequeath  to  my 
beloved  wife,  Juliette  Geer,  the  nae.  Income. 
Improvement,  and  avails  of  ail  the  rest  and 
residue  of  my  estate,  whether  real  or  po'sonal, 
wherever  the  sajne  may  be  situated,  and  of 
whatever  it  may  consist,  for  her  to  have,  hold, 
use,  possess,  and  enjoy  so  long  as  she  temains 
my  widow,  or  until  her  decease;  and  in  csme 
the  use  and  income  of  my  said  estate,  real 
and  personal,  shall  t)e  insufficient  for  her  com- 
fortable and  proper  maintenance  and  support. 
then  I  authorize  and  empower  my  execntor  to 
sell  any  and  such  of  my  estate,  either  real  or 
I)er8onal,  according  to  his  best  judgment,  aa  iie 
shall  deem  necessary,  and  to  appropriate  and 
freely  use  the  avails  arising  from  such  sale  for 
her  proper  and  comfortable  maintenance  and 
support.  Then,  upon  the  decease  or  marriage 
of  my  said  wife,  Juliette  Geer,  I  will,  order,  and 
direct  that  all  the  rest  and  residue  ot  my  es- 
tate, both  real  and  personal,  be  divided  into 
ten  (10)  equal  parts  or  shares  except  the  fol- 
lowing item:  I  give,  devise,  and  bequeath  to 
my  daughter  Eliea  Bllven,  wife  of  Henry  Bllv- 
en,  the  sum  of  one  dollar,  because  I  liave  done 
liberally  by  ber  In  years  past.  I  give,  devise, 
and  bequeath  to  my  son  Jeremiah  C.  CSeer,  Jr.. 
two  (2)  of  such  parts  or  shares;  to  my  son 
Albert  P.  Geer  two  (2)  of  anch  parts  or  shares: 
to  my  daughter  Mary  Ann  C.  Wdch,  wife  of 
Albert  Welch,  two  (2)  of  such  parts  or  shares; 
to  my  daughter  Victoria  M.  Ciaae,  wife  of 
Frank  C!aae,  of  Greenport,  Long  Island,  two  I2i 
of  such  parts  or  Bhaies;  and  the  renoalnhDr 
two  (2)  shares  or  parts  to  Mortimer  XSdgar  Wil- 
liams, otherwise  called  Edgar  M.  6e«r.  To  li- 
able my  executor  the  m<we  easily  tn  divide 
and  distribute  what  shall  remain  of  my  said 
estate  on  the  decease  or  marriage  of  my  said 
wife,  and  which  she  shall  not  have  used  dur- 
ing her  life  or  widowhood,  into  tenths  as  atfx^ 
said,  I  hereby  authorize  &  empower  him  at  his 
discretion  to  sell  all  or  any  part  thereof, 
whether  real  or  personal,  and  to  execote  any 
and  all  proper  instruments  for  the  conveyance 
of  the  same.  Lastly,  I  nominate,  constitnte. 
&  appoint  Walter  J.  Starr,  of  the  town  of  Gro- 
ton, county  of  New  London,  state  of  Connecti- 
cut, executor  of  this,  my  last  will  and  testa- 
ment, hereby  revoking  and  annulling  all  otber 
wills  by  me  made  before  this  time." 

"I,  Jeremiah  C.  Geer,  of  Oroton,  in  the  coun- 
ty of  New  London,  state  of  Conn.,  do  make 
this  codicil  to  my  last  wiU  and  testament  dated 
July  30th,  1880,  via.:   Besides  giving  my  wife. 
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Juliette  Oeer,  the  aseand  tacame  at  all  my  es- 
tate as  therein  written,  I  now,  bgr  this  cadlcil, 
give  and  bequeaOi  to  her  the  prirUege  of  iBlng 
as  much  of  the  pdncipal  aa  she  may  deaire 
for  her  comfort  and  maintenanee,  with  fnll 
power  and  authority  to  sell  and  legally  con- 
vey any  of  my  estate,  both  real  and  personal, 
as  ahe  may  see  flt,  and  to  freely  use  the  avails 
thereof  aa  long  as  she  remains  my  widow. 
Since  malflBg  the  foregoing  will,  Walter  J. 
Starr,  who  was  named  aa  executor,  has  re- 
moved  from  the  state.  I  now  name,  coaatl- 
tute,  and  a{^>olnt  my  wife,  Juliette  Oeer, 
executrix  of  oty  said  last  will  and  thia  codi- 
cil, histead  of  said  Starr,  without  hex  giv- 
ing bonds." 

It  appears  that  Mrs.  Oeer  decUaed  to  be 
tlie  executrix  of  her  husband's  will,  and 
that  the  plaintiff  was  appointed  admlntstra- 
tor  with  the  will  ansexed.  She  was  the  sec- 
ond wife  of  the  testator.  He  had  children 
by  a  prior  marriage,  and  it  is  stated  she  had 
children  by  a  former  husband.  There  are 
four  qnestiona  propounded  in  the  complaint 
oa  which  the  advice  of  this  court  is  a^keil: 
"First.  Does  the  widow  of  the  testator,  the 
said  Juliette  Geer,  take,  by  said  will  and  codi- 
cil, an  absolute  estate  in  the  rest  and  i«6l- 
due  of  the  estate  referred  to  In  said  quoted 
sections?  Second.  If  the  said  widow  does 
not  take  an  absolute  estate,  by  whom  should 
the  same  be  held  during  her  widowhood, 
and  to  whom  should  the  plaintiff  deliver  the 
same?  Third.  Is  the  widow's  right  to  said 
estate  confined  to  what  she  may  require  for 
a  liberal,  comfortable  maintenance  during 
ber  widowhood?  Fourth.  Is  the  amount 
that  she  may  appropriate  for  that  purpose 
subject  to  the  determination  of  the  com't  of 
probate  in  a  case  of  dispute  that  she  is  ap- 
propriating more  than  she  ought?" 

The  language  of  the  will,  read  in  the  light 
of  the  facts,  indicated  that  the  testator  did 
not  intend  to  give  bis  wife  an  absolute  es- 
tate in  the  whole  of  his  property.  The  usa 
of  all  his  property  is  given  to  her  during  her 
-widowhood.  He  desired  to  provide  liberally 
for  her  during  that  period.  But  be  remem- 
bered also  his  children  and  grandchildren 
vrho  were  ttlB  heirs,  and  Intended  that  they 
should  take  something  from  his  estate.  He 
evidently  exp«cted  there  would  be  something 
left  after  the  death  or  remarriage  of  his  wid- 
01^.  In  answer  to  these  questions  we  say: 
P'lrst.  No.  The  widow  does  not  take  an 
absolute  estate  in  the  rest  and  residue.  Peck- 
tiam  V.  Lego,  &7  Conn.  553,  19  Atl.  392;  Mans- 
field V.  Shelton,  67  Conn.  HSO,  35  Atl.  271. 

Seccoid.  The  possession  of  the  real  e.state 
t>elong8  to  the  widow,  to  whom  the  plaintiff 
sbould  deliver  it  The  possession  of  the  per- 
sonal property  is  regulated  by  section  559  of 
tbe  General  Statutes.  If  lield  by  a  trustee, 
be  may  be  required  to  give  a  bond  for  its 
fi^fe-keeplng.  She  would  hold  the  personal 
property  as  a  trustee  for  those  entitled  to  the 
remainder. 

Third.  The  widow  is  confined  to  what  shA 
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may  require  '¥or  her  comfortable  and  proper 
jsaintenanoe  and  support," 

Fourth.  Bo  long  as  the  widow  conducts 
reasonably  and  in  good  faith,  the  amoimt  she 
may  appropriate  for  her  own  support  must 
be  l^t  to  her  own  discretion.  If,  however, 
slie  should  Indulge  In  wastefulness,  or 
should  seek  to  appropriate  to  her  own  use 
more  of  the  estate  than  is  reasonable  for  her 
support  as  stated  In  the  will,  then  she  may 
be  restrained  by  a  court  of  equity  00  the 
complaint  of  any  ot  the  remainder-men. 

The  superior  court  is  advised  to  render 
Judgment  in  accordance  with  this  opinion. 
The  other  judges  concur. 


STARR  CASH  &  PACKAGE  CAR  CO.  v. 

STARR. 

(Supreme  Court  of  Errors  of  Connecticut.    July 

18,  1897.) 

Courts — Orioi!;alJc<kisdictio!i — Bupbrior  Court 
— JuRiaoicTiosAL  Amount  —  Bkinoino  in  New 
Pahtiks— Time  OF  Making  Motion  —  Contin- 
uance—EvinKXCB—REorEsixo  Case. 

1.  In  an  action  to  compel  defendant  to  trans- 
fer to  plaintiff  a  certain  patent,  alleged  to  have 
been  bought  by  defendant  for  plaiutilT,  and  with 
its  money,  and  for  an  injtmction,  the  fact  that 
the  c-oraplnint  roncluded  with  a  claim  for  $0,000 
daniiiKos  brought  it  witliin  the  jurisdiction  of  the 
superior  court,  though  the  complaint  alleged  that 
the  patent  was  boujiht  for  $3UU. 

2.  The  question  of  jurisdiction  was  not  affect- 
ed by  an  oral  waiver  of  all  claims  for  damages, 
after  an  entry  of  defendant's  default. 

3.  Two  years  after  defendant's  default,  and  on 
the  eve  of  trial  granted  at  bis  request,  it  was  too 
late  for  him  to  mo/e  that  another  be  cited  in  as 
a  co-defendant. 

4.  In  an  action  by  a  foreign  corporation,  the 
admission  in  evidence  of  plniutifTs  cliarter  after 
the  opening  arguments,  followed  by  a  refusal  to 
grant  an  adjournment  to  enable  defendant  to 
present  new  testimony,  was  not  ground  of  ap- 
peal, when  opportunity  to  offer  any  evidence 
bearing  on  that  thus  introduced  by  plaintiff  was 
not  denied. 

5.  Where  a  defanlt  Is  taken  in  a  suit  on  a  con- 
tract entered  into  with  a  foreign  corporation,  its 
capacity  to  make  the  contract  is  admitted,  where 
defendant  was  allowed  to  participate  in  the  trial, 
and  put  in  evidence  as  if  a  general  denial  bad 
been  interposed. 

Appeal  from  superior  court.  New  London 
cor.nty;   Milton  A.  ?hi'mway,  Judge. 

Action  by  the  Starr  Cash  &  Package  Car 
Company  ai;atnst  Joseph  Starr  to  compel  de- 
feiKlant  to  transfer  to  plaintiff  a  certain  patent 
pursuant  to  a  contract  between  the  parties, 
for  an  injunction,  and  for  damages.  There 
was  a  default  entered  against  defendant,  and 
plaintiff  waived  its  claim  (or  damages.  BVom 
a.Judgment  in  favor  of  plaintiff,  defendant  ap- 
ipeals.     Affirmed. 

The  complaint  alleged  that,  the  defendant 
being  the  business  manager  of  the  plaintiff 
company,  it  was  agreed  between  them  that  he 
should  endeavor  to  buy  for  its  benefit,  and 
with  Its  funds,  a  certain  patent  heki  by  one 
Spring,  and  procure  an  assignment  of  it  to 
himself,  to  be  held  subject  to  its  order,  and 
to  be  tranafecred  to  it  on  demand;   that  he 
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succeeded  In  buying  It  for  $300,  paying  that 
8iiin  from  funds  furnished  by  the  plaintiff; 
that  he  afterwards  refused  to  transfer  It  to 
the  plaintiff  on  demand,  and  was  now  threat- 
ening and  attempting  to  use  and  sell  the  pat- 
ent for  his  own  benefit;  and  that  the  plaintiff 
was  seriously  embarrassed  and  damaged  there- 
by. The  defendant  made  default  of  appear- 
ance, and  judgment  was  entered  against  him 
by  default  at  the  first  term.  Three  mouths 
later  a  motion  by  the  defendant  to  open  the 
default  ^va8  made  and  denied.  Nine  months 
afterwards  an  entry  was  made  upon  the  dock- 
et that  tlie  plaintiff  orally  withdrew  all  claim 
for  damages.  The  defendant  then  appeared, 
and  moved  to  erase  the  cause  from  the  doclcet 
on  these  grounds:  A  Judgment  bad  been  ren- 
dered at  a  previous  term,  which  had  never 
been  set  aside,  and  the  plaintiff  had  with- 
drawn all  claims  for  damages.  The  only  re- 
maining claim  was  for  equitable  relief,  and 
the  matter  In  demand  was  less  than  $500,  and 
no  bearing  in  damages  could  now  be  had,  and 
no  facts  found  whereon  the  Judgment  rendered 
at  a  previous  term  could  be  supported.  This 
motion  was  denied,  the  court  first  permitting 
an  amendment  of  tlie  docket  entry  above  men- 
tioned, at  the  plaintiff's  request,  by  substi- 
tuting "waived"  for  "withdrew."  The  plain- 
tiff then  presented  a  draft  of  a  Judgment  file, 
and  asked  that  It  be  signed  by  the  court,  with- 
out any  hearing.  This  was  overruled  (Rob- 
inson, J.)  on  tbe  objection  of  the  defendant. 
Three  months  later  he  filed  a  motion  that 
Spring  might  be  cited  In  as  a  co-defendant;  al- 
leging that  he  had  bought  from  Spring  under 
a  written  agreement  not  to  assign  over  the 
patent,  except  upon  certain  conditions  therein 
expresaed,  and  for  the  collection  by  the  de- 
fendant of  certain  damages  for  Its  Infringe- 
ment, and  that  the  present  directors  of  tbe 
plaintiff  were  the  managers  of  a  rival  concern, 
which  was  liable  for  such  damages  to  a  large 
amount,  and  brought  this  suit  for  the  benefit 
of  said  concern,  and  not  for  that  of  the  plain- 
tiff, but  to  defeat  the  rights  of  Spring  and  the 
defendant.  This  motion  was  denied,  and  tbe 
case  was  then  heaM  Just  aa  If  a  general  de- 
nial tiad  been  pleaded;  the  plaintiff  being  re- 
quired to  go  forward,  and  the  defendant  al- 
lowed to  introduce  evidence  In  his  own  bebalf. 
The  finding  stated  these  facU:  The  plaintiff 
Is  a  corporation  organized  in  1S92,  under  ,the 
laws  of  West  Vlrgin'a,  for  the  purj  o.  e  of  mak- 
ing and  dealing  In  cash  cars,  etc.,  with  its 
principal  place  of  business  In  Connecticut.  Its 
Kubacrlbed  capital  was  $500  (with  the  privilege 
of  increasing  the  capital  to  $50,000),  and  $50 
only  was  paid  in.  It  began  business  In  Con- 
necticut, manufacturing  under  certain  patents 
Issued  to  the  defendant,  who  was  its  general 
manager,  and  was  socn  threatened  with  suits 
for  Infringement  of  other  patents.  Counsel 
were  consulted,  and  upon  due  examination, 
and  at  an  expense  of  over  $300  (paid  by  the 
plalntlfiT),  it  was  found  that  its  use  of  the  Start 
patents  did  constitute  such  an  infringement, 
and  that  H  was  advisable  to  buy  another  pat- 


ent held  by  one  Spring.  Tbe  allegations  In 
the  complaint  wore  true  l%e  defendant,  aft- 
er the  purchase,  formed  the  purpose  ot  de- 
frauding the  plaintiff,  and  claims  tbe  patent 
purcbafed  as  his  own.  His  refusal  to  tiuis- 
fer  It  broke  up  the  plalntUTs  business.  Dar- 
ing the  argument  of  the  cause  tbe  plaintiff 
asked  leave  to  offer  Its  charter  in  evidence. 
claiming  that  It  supposed  It  bad  been  pre- 
viously laid  In,  and  It  was  admitted  against 
the  defendant's  objection.  Tbe  defeadani 
thereupon  moved  for  an  adjoomment  in  orda 
to  procure  further  evidence.  Being  asked  bj 
the  court  If  it  related  to  any  question  raised 
by  the  introduction  of  the  charter,  he  said  tkit 
he  claimed  the  right  to  make  a  farther  de- 
fense on  all  the  merits  of  tbe  case,  and  that  b« 
was  not  ready  to  go  on  at  that  time.  Tbe 
court  thereupon  denied  his  motion,  being  of 
opinion  that  It  was  made  simply  for  purposes 
of  delay,  and  that  his  rights  would  not  be 
prejudiced  by  its  disallowance. 

Hadbil  A.  Hull  and  Charles  F.  Thayer,  for 
appellant  Frank  T.  Brown  and  Tracy 
Waller,  for  appellee. 

BALDWIN,  J.  (after  statbig  tbe  facts).  TUs 
case  was  brought  within  the  Jurisdiction  of 
the  superior  court  by  tbe  claim  with  wfaleb 
the  complaint  concluded,  for  $5,000.  The 
previous  allegation  that  the  patent  in  con- 
troversy had  been  bought  by  the  defendant 
at  the  price  of  $300  did  not  necessarily  im- 
port that  it  was  worth  no  more.  Its  value 
to  the  plaintiff,  for  aught  that  appears  on 
the  face  of  the  complaint,  or  the  loss  sib- 
talned  by  the  refusal  to  assign  it  on  request. 
may  have  been  the  full  amount  of  tbe  dam- 
ages demanded.  Tbe  oral  waiver  of  all 
claims  for  damages,  made  after  the  entry  o( 
tbe  default,  did  not  affect  the  question  of 
Jurisdiction.  The  complaint  remained  as  it 
was  before.  It  was  not,  and  could  not  hare 
been,  amended  by  tbe  waiver.  Amenl- 
ments  of  pleadings  can  only  be  made  in  writ- 
ing. The  docket  entry  of  this  waiver  orig- 
inally read  that  all  claims  for  damages  wen 
withdrawn.  The  court  had  power  to  allow 
its  amendment  so  as  to  describe  the  plais- 
tllTs  act  as  a  waiver  Instead  <^  a  withdraw- 
al. Whichever  word  was  used,  however, 
the  legal  effect  would  be  the  same,  namely, 
that,  although  an  assessment  of  damage* 
was  still  claimed  In  form  open  the  face  of 
the  record.  It  was  In  fact  no  longer  desired. 

The  defendant  came  too  late  with  his  mo- 
tion that  Spring  be  cited  in  as  a  co-defend- 
ant It  was  not  filed  until  two  years  after 
the  entry  of  bis  original  default  and  upoc 
tbe  eve  of  tbe  trial  for  which  he  had  been 
contoidlng.  For  this  cause  its  denial  wa> 
fully  within  the  discretion  of  the  superior 
court. 

The  admission  of  the  charter  in  evidence 
after  the  opening  arguments,  followed  by  a 
refusal  to  grant  an  adjournment  in  order 
to  enable  the  defendant  to  present  new  te^ti■ 
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mony,  cwostltnted  no  ground  of  appeal.  Op- 
portunity to  offer  any  evidence  liearlng  on 
ttmt  tiius  introduced  by  tlie  plaintiff  wau 
not  denied,  and  tlie  court  was  under  no  ot>- 
Ugation  to  go  further. 

The  defendant  contends  tliat  as  tl>e  com- 
plaint deacribed   tlie  plaintiff  as  a  foreign 
corporation,  and  did  not  allege  tbat  it  bad 
power  to  make  tbe  contract  witb  blm  upon 
which  the  suit  was  predicated,  it  could  make 
out  no  caae  without  tbe  production  of  its 
charter;   and  so,  having  not  produced  it  at 
the  ttane  when  the  argruments  commenced, 
he  bad  not  before  been  put  in  a  position 
which  made  it  incumbent  on  him  to  produce 
any  testimony  in  defense.     Had  the  parties 
gone  to  trial  on  the  general  Issue,  this  point 
would  have  been  untenable.     KuleH  of  Prac- 
tice xxi.,  (  3,  58  Cktnn.  588.     Tbe  Judgment 
by  default  deprived   the  defendant  of  any 
right  to  plead.     As  the  superior  court  prop- 
erly held,  bowevn-.  It  did  not,  without  more, 
entitle  the  plaintiff  to  the  equitable  relief 
which  it  claimed  in  its  complaint     It  waH 
entitled  to  such  relief  only  as  might  prop- 
erly be  awarded  upon  these  claims,  so  far 
as  it  was  able  to  make  out  by  satisfactory 
proof  the  case  which  it  had  set  up.    A  de- 
fault in  an  action  for  legal  relief  admits  the 
material  facts  declared  on  as  constituting  % 
cause  of  action,  and  that,  if  these  do  con- 
Htitnte  a  cause  of  action,  the  plaintiff  has  a 
right  to  recover  at  least  nominal  damages. 
A  defatdt  in  an  action  for  legal  and  equitable 
relief,  followed  by  a  waiver  of  all  claims  for 
damages,  simply  establishes  the  plaintHTs 
right  to  go  fwward  and  prove  tbe  matters 
be  has  alleged,  unembarrassed  by  any  writ- 
ten pleadings  on  the  part  of  tbe  defendant, 
and  with  no  other  delays  or  formalities  than 
each  as  may  be  deemed  necessary  to  insure 
that  equity  shall  be  done.     It  does  not  un- 
der our  practice,  and  it  did  not  under  the' 
original  practice  in  English  chancery,  entitle 
him  to  treat  the  matter  of  his  complaint  as 
confessed^    2  Swift,  Dig.  p.  233;    Thomson 
▼.  WooBter,  114  U.  8. 104,  110,  5  Sup.  Ct  788. 
After  a  default,  whether  in  a  legal  or  an 
equitable  action,  a  defendant  has  no  abso- 
lute right  to  be  heard  as  to  the  terms  of  the 
Judgment,   without   leave   of  the  court,   al- 
though ordinarily  a  motion  for  such  leave  is 
treated  as  granted  as  of  course,  without  any 
formal  order.     In  this  case  the  defendant 
was  allowed  to  participate  in  the  trial,  and 
introduce  evidence,  as  fully  as  if  a  general 
Uenial  had  been  interposed.     He  could  ask 
nothing  more,  and  the  rule  that  upon  an  is- 
sue so  formed,  in  a  suit  founded  on  a  con- 
tract entered  into   with  a  foreign  corpora- 
tion, its  capacity  to  make  the  contract  is  ad- 
mitted,  is  fatal  to  his  present  contention. 
I*roof  of  the  charter  not  being  necessary  to 
support  the  contract  declared  on,  Its  Intro- 
duction out  of  the  regular  order  could  give 
islm    no   ri^ht   to    reopen    his    whole    case. 
Tbere  is  no  error.    The  other  Judges  con- 
curred. 


NEW  LONDON  WATER  BOARD  v.  PERRY, 

(Supivme  Court  of  Errors  of  Connecticut.    July 
13,  1887.) 

CoKDBMNATios  or  Watek  Riohts  —  Vauaoes  — 
Fkoceduhk. 

1.  Dpfendflnt,  as  a  riparian  owner  on  two 
broolcg.  to  a  point  below  their  junction,  and  of  tbe 
land  lying  between  them,  and  having  an  ice  pond 
on  the  smaller  brook,  had  a  right  to  connect  them 
by  a  canal,  iu  order  to  feed  his  ice  pond  from  tbe 
larger  brook  In  case  the  natural  inflow  was  at 
any  time  insufficient.  A  city  condemned  the 
right  to  all  the  waters  of  the  larger  brook  for 
the  use  of  its  inhabitants,  and  compensation  was 
awarded  to  defendant  therefor.  He{«\  that  de- 
fendant's rights  in  the  waters  of  the  smaller 
brook,  with  respect  to  the  reasonable  rights  of 
other  riparian  proprietors  lielow  lum,  were  in  no 
manner  affected  by  such  appropriation  of  the  wa- 
ters of  the  larger  brook,  and  he  was  entitled  to  no 
compensation  for  any  consequential  damages  he 
miiy  suffer  should  his  obatruction  of  the  flow  of 
the  smaller  brook  to  fill  his  k-e  pond  infringe  the 
rights  of  the  riiMirian  owners  on  the  larger  brook 
below  the  junction. 

2.  In  sucn  proceeding  it  was  within  the  discre- 
tionary power  of  the  judge  before  whom  it  was 
brought  to  allow  an  amendment  specifically  stat- 
ing whnt  plaintiff  claimed  to  l>e  included  under 
its  vote  of  condemnation. 

Api)eal  from  superior  court.  New  London 
county;    Ml  ten  A.  Shumway,  Jiulg '. 

Application  by  the  board  of  wdter  commis- 
Kloners  of  the  city  of  New  London  against 
Walter  U.  Perry  and  others  to  ascertain  and 
determine  the  amuimt  of  their  damagee  for 
the  appropriation  of  their  land  and  riparian 
rights  by  the  applicant.  There  were  findings 
of  fact  and  un  award  of  compensation,  from 
which  defendant  Walter  B.  Perry  appeals. 
No  error. 

The  application  was  based  upon  votes  of  the 
plaintiff,  under  authority  of  Sp.  I^ws,  vol.  10, 
p.  1K7,  adopting  a  phin  of  Its  engineer,  as  de- 
scribed in  a  certain  report,  with  maps  and 
surveys,  on  file  in  its  office,  for  securing  an 
additional  water  supply  for  New  London  from 
Briggs  brook;  and  condemning  and  taking 
"tbe  right  to  construct  and  maintain  upon 
lands  of  Walter  R.  I'erry,  In  the  town  of  Wa- 
terford,  hereinafter  described,  a  dam  and  res- 
ervoir known  as  'No.  2,*  and  to  collect  the 
waters  of  said  Briggs  brook  by  means  of  said 
dam  and  reservo'r  No.  2,  and  a  dam  and  re.-^er- 
volr  known  as  'No.  3,*  to  be  constructed  near 
tbe  source  of  said  brook,— tbe  location  of 
which  dams  and  reservoirs  is  shown  in  said 
report,  surveys,  and  maps,— and  distribute  the 
waters  so  collected  by  pipe  lines  into  the  city 
of  New  London";  and  condemning,  taking, 
and  approprlatng  'all  lands,  rights,  ease- 
ments, and  priviliges  that  may  be  necessary 
for  carrying  out  the  iilan  so  adopted,"  includ- 
ing an  elght-fcot  strip  of  land  for  a  pipe  line. 
It  nnm-'d  several  p.iitlv,  lac'.udlng  said  Perry, 
as  "the  persons  affectetl  by  said  plan,  having 
lauds,  rights.  eoFemi  ntt>,  and  privileges  at  and 
lielow  raid  dam  and  reservoir  No.  2";  adding 
the  following:  ''The  rights,  easements,  and 
privileges  so  condemned,  appropriated,  and 
taken  are  those  claimed  by  the  said  proprle- 
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tors  at  and  below  dam  No.  2  respectively  to 
tlte  flow  of  the  waters  of  said  brook  unimpeil- 
ed  by  snid  dams  and  restrvoirs  Nos.  2  and  3." 
An  amendment  was  afterwards  allowed,  read- 
ing as  follows:  "The  rights  and  privileges 
claimed  to  be  so  ecndemned,  ap.  ro.  riated,  nnd 
taken  are  the  right  on  the  part  of  the  peti- 
tioners, as  against  said  proprietors,  to  con- 
struct and  maintain  dams  and  resservolrs  at 
the  locations  designated  as,  Nos.  2  and  3,  and 
pll  e  Hues  If ading  therefrom,  all  of  them  suffi- 
cient in  size,  material,  height,  cai;)aoity,  and 
method  of  construction  to  <;etain,  collect,  with- 
hold, and  divert  all  the  waters  of  Briggs  brooli 
above  dam  No.  2,  and  conduct  the  same  by 
said  pipe  lines  into  the  city  of  New  London, 
for  the  use  of  its  lnhtbUant»,  and  thereby  to 
condemn  the  right,  privilege,  and  oa<emcnt  as 
now  enjoyed  by  t-ald  proprietors  to  have  the 
waters  of  said  Bri^s  brook  fl  >w  to  them  re- 
srectlve'y  i-nobstructed,  undimlnl.'slied,  !•  nd  un- 
dlvertc:!.  And  your  petit!ouers  the:  ef ore  re- 
que.st  your  honor  to  estimate  and  determine 
the  amount  of  compensation  which  the  re- 
spondents ought,  respectively,  to  receive  for 
any  and  all  damages  occasioned  by  the  ac- 
tion of  the  board  by  the  witliliolding,  collect- 
ing, detaining,  and  diverting  all  the  waters  of 
said  stream  alove  the  location < f  ^aid  dim  No. 
2."  The  allegations  In  the  application  were 
found  tnie,  and  the  following  special  finding 
■was  also  made:  '  The  defendant  Perry  was  nt 
the  time  of  the  beginning  of  the  proceedings 
of  condemnation  the  owner  of  one  hundred  and 
six  acres  of  land  situated  near  to  and  north- 
west of  the  city  of  New  London.  Running 
through  said  land  a  distance  of  about  one-balf 
mile,  is  a  stream  called  'Briggs  Brook,'  upon 
which  stream  the  plaintiff  proposed  to  place 
a  dam,  designated  on  the  map  as  'Dam  No. 
2.'  There  is  running  through  said  land  an- 
other stream,  called  'Edgecomb  Brook,' 
which  Joins  said  Briggs  brook  on  land  of  the 
defendant  below  said  dam  No.  2.  On  said 
Edgecomb  brook  the  defendant  had  establish- 
ed and  had  in  operation  for  about  nine  years 
an  Ice  plant  consisting  of  a  pond  formed  by  a 
dam  on  said  Edgecomb  brook,  with  an  ice 
bouse,  ice  machinery,  and  a  barn  near  said 
pond.  At  the  time  the  said  ice  plant  was  es- 
tablished on  Edgecomb  brook,  the  defendant 
did  not  own  any  more  than  a  small  part  of  the 
land  through  which  Briggs  brook  flows,  but 
he  became  the  owner  of  the  greater  part  of 
land  on  Briggs  brook  about  three  years  be- 
fore these  proceedings  were  instituted.  The 
land  last  acquired  by  the  defendant  Ues  on 
both  sides  of  said  Briggs  brook,  and  Is  known 
as  the  'Cavarly  Fai'm,'  containing  about  100 
acres,  and  adjoins  the  land  before  owned  by 
the  defendant  on  Edgecomb  brook,  and  Edge- 
comb brook  flows  Into  Briggs  brook  on  or 
near  the  boundary  of  the  land  last  acquired 
by  the  defendant.  On  Briggs  brook,  below 
tlie  Junction  of  Edgecomb  brook,  is  situated 
the  ice  pond  and  ice  bouses  of  Benjamin  Rog- 
ers and  others,  which  have  been  used  and  oc- 
cupied by  said  Rcgeia  for  liarveBting  and  stor- 


ing Ice  for  market  for  mose  than  20  years.  Of 
the  total  area  drained  by  Briggs  brook,  a  tittle 
less  than  70  per  cent,  will  be  taken  therefrwn 
by  the  erection  of  the  dam  as  proposed  by  the 
piaintiff.  The  land  of  the  defendant  below 
the  dam  called  'Dam  No.  2,'  U  so  sltoated 
that  a  dam  may  be  constructed,  and  the  water 
ponded  on  land  of  the  defendant.  Snch  pond 
would  have  an  area  of  atx>ut  nine  acres,  and. 
If  constructed,  would  have  to  be  located  whol- 
ly upon  the  Cavarly  farm,  the  last  acquired 
land  of  the  said  Perry,  as  above  mentioned." 
In  assessing  damages  to  the  Refers  heirs  an  J 
to  said  Peri7  it  was  assumed  by  tbe  court  thai 
each  had  acquired  the  right  to  use  and  occupy 
the  premises  named,  and  had  acquired  t>><> 
right  to  use  tbe  water  of  U^i^iecomb  and  Briggs 
brooks  in  the  same  manner  and  to  the  sanii- 
extent  as  they  were  In  fact  used  and  occupied 
by  them,  and  compensation  was  given  cacti 
of  them  accordingly  for  the  da:nages  snstaiD- 
ed  aeverally  by  them,  occasioned  by  dlvertiuj; 
the  water  of  Briggs  brook  in  the  manner  se< 
out  in  the  application,  and  to  said  Perry  ad- 
ditional compensation  was  given  for  the  lasi 
taken  and  to  be  occupied  in  construction  oi 
pipe  lines  as  descrilied  in  said  application. 
The  entire  drainage  area  of  Edgecomb  brouk 
Is  200  acres;  of  Briggs  brook,  1,'257  acrtv. 
Vhe  drainage  area  of  Briggs  brook  diverted 
by  the  taking  of  the  plaintiff  Is  1,062  acres. 
None  of  the  water  of  Eidgecomb  brook  is  taken 
by  tbe  plaintiff.  The  water  of  Brings  brouk 
Is  of  value  to  said  Perry  In  supplying  water 
to  his  Ice  pond  on  Eidgecomb  brook,  though  not 
used  by  him  for  that  purpose.  Tbe  damage 
arising  to  said  Perry  by  reason  of  the  divei^ 
sion  of  the  water  of  Briggs  brook,  and  depriv- 
ing him  of  the  use  thereof  for  the  purpose 
named,  as  well  as  for  all  other  pnrpoees  for 
which  it  can  be  used,  was  considered,  and 
compensation  given  therefor.  The  contingen- 
'Cy  that  the  riparian  owners  below  said  Perrj 
might  at  some  time  hereafter  insist  that  be 
cease  from  using  Edgecomb  bro(ric  for  ice  pur- 
poses, as  the  same  is  now  used  by  him.  in  case 
said  PeiTy  has  not  tbe  right  so  to  nse  it,  was 
not  considered  as  affecting  his  damages  or 
compensation  for  diverting  the  waters  of 
Briggs  brook.  It  did  not  appear  that  said  Per- 
ry had  not  tbe  right  to  use  Edgecomb  brook 
for  cutting  and  taking  therefrom  Ice  for  mer- 
cantile purposes.  Eight  thousand  dollars  wa5 
assessed  as  the  compensation  due  to  Perry, 
and  be  appealed,  assigning  sundry  errors, 
which  are  stated  In  the  opinion. 

Hadiai  A.  HuU  and  WUllam  F.  M.  Rogers, 
for  appellant.    Walter  C.  Noyes,  for  appellee. 

BALDWIN,  J.  (after  stating  the  facts).  The 
main  claim  of  the  appellant  is  that  he  should 
have  been  given  larger  compenaadon  for  tbe 
impairment  of  his  right  to  avail  himself  of  bis 
ice  pond  as  fully  as  ha?etofOTe.  This  pond  i? 
on  Edgecomb  brook,  above  its  Junction  with 
a  larger  stream,  known  as  "Briggs  Brook." 
All  the  water  of  Briggs  brook  north  of  dais 
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No.  2  (irbltii  to  aboTe  tbla  junction),  the  water 
baird  lias  voted  to  appropriate.  The  appel- 
lant, as  a  riparian  owner  upon  both  brooks 
down  to  a  point  below  their  junction  and  of 
the  land  lyln^  between  them,  had  a  right  to 
connect  them  by  a  canal,  in  order  to  feed  his 
ice  pond,  should  he  at  any  time  And  Its  natural 
inflow  InsufHcient,  from  the  waters  of  Brings 
brook.  This  source  of  supply  has  now  been 
r-ondemned  by  the  action  of  the  appellee,  and 
the  damage  thus  occasioned  to  him  has  been 
included  in  the  snm  assessed  in  his  favor. 
\\'bat  he  complains  of  is  that  nothing  was  In- 
cluded for  such  consequential  loss  as  he  may 
hereafter  suffer  should  his  interruption  of  the 
natural  flow  of  Edgecomb  brook,  for  the  pur- 
pose of  filling  his  pond,  or  by  harvesting  Ice, 
be  at  any  time  an  Infringement  of  the  rights 
of  riparian  proprietors  on  Briggs  brook  below 
the  junction.  By  these  condemnation  proceed- 
ings the  drainage  are.1  of  Briggs  brook  is  so 
far  appropriated  to  the  use  of  the  city  of  New 
Ix>ndon  that  what  remains  is  less  than  that 
of  Edgecomb  brook.  What  lias  been  the  great- 
er stream  may  thus  become  the  smaller,  and 
the  riparian  proprletoi-s  below  their  junction 
must  henceforth  rely  for  their  supply  of  wa- 
ter raalifly  on  what  Is  contributed  by  Edge- 
comb brook,  and  flows  through  the  appellant's 
ice  pond.  But  the  action  of  the  water  board 
has  In  no  way  diminished  his  rights  in  the  wa- 
ter of  Edgecomb  brook,  whether  ponded  or  un- 
ponded,  running  or  frossen.  He  had  before  the 
right  to  make  a  reasonable  use  of  It,  and  for 
tliat  purpose  to  detain  or  pond  It  In  a  reason- 
able manner,  having  In  view  the  size  and  ca- 
pacity of  the  stream,  and  the  reasonable  rights 
of  riparian  proprietors  below,  whether  upon 
the  same  stream  or  of  one  to  which  it  Is  a 
tributary.  Ulason  v.  Hoyle,  5(5  Conn.  25.5,  265- 
2«8.  14  Atl.  788;  Elliott  v.  Railroad  Co.,  10 
Ousli.  1»1.  ]95.  This  right  he  retains  unim- 
I>.iired  and  unaffected  by  the  appropriation  by 
the  appellee  of  the  waters  of  Briggs  brook. 
The  riparian  proprietors  upon  that  have  l)een 
awarded  just  compensation  for  their  loss,  and 
can  henceforth  expect  to  enjoy  of  the  waters 
above  the  dam  which  Is  to  be  built  across  It 
only  what,  from  time  to  time,  the  city  may 
Jiave  no  occasion  to  use.  They  stand.  In  re- 
lation to  the  appellant,  precisely  as  If  Briggs 
brook,  above  that  dam,  had  never  existed. 
The  waters  which  It  supplied  may  have  been 
so  abundant  that  the  diminution  and  occa- 
sional Interruption  of  the  flow  of  Edgecomb 
l>TOok,  due  to  its  use  by  the  appellant,  caused 
them  no  substantial  injury,  while  they  may 
now  .suffer  great  inconvenience  from  his  con- 
tinuance of  the  same  use.  If  so.  for  the  dam- 
afse  thns  occasioned,  so  far  as  it  may  be  the 
jifltnral  consequence  of  what  has  been  done 
■with  respect  to  Briggs  brook,  they  have  been 
f  nlly  paid,  and.  so  far  as  It  may  be  due  to  the 
rnalnteiiance  of  the  Ice  pond  on  Edgecomb 
l,»rook,  they  retain  all  rights  of  action  that  they 
j>flve  ever  had  as  lower  riparian  proprietors 
upon  the  channel  through  which  Its  waters 
flowed.    K  it  was  reasonable  for  the  appellant, 


prior  to  these  condemnation  proeeefflngs,  as  on 
upper  riparian  proprietor  upon  Eidgecomb 
brook,  and  irrespective  of  his  rights  in  Briggs 
brook,  to  pond  and  use  Its  waters,  as  he  did, 
for  Ice  purposes.  It  will  be  reasonable  for  him 
to  continue  In  the  same  course  of  action;  and 
otherwise  It  will  not  he.  These  waters  remain 
the  same,  and  his  rights  in  them  as  a  riparian 
owner  remain  the  same. 

It  Is  found  that  the  Rogers  Ice  pond  has  been 
maintained  for  more  than  20  years  on  Briggs 
brook,  not  far  below  the  junction.  It  has  been 
fed  by  both  brooks.  Henceforth  Its  supply 
from  one  of  them  will  be  small  and  precari- 
ous; but  from  the  other  It  will  receive  as 
much  as  before,  and  Its  owners  have  no  pre- 
scriptive right  to  demand  more.  Prescription 
Is  measured  by  adverse  user,  and  their  user 
has  been  limited  to  such  water  as  the  appel- 
lant, because  he  found  Its  use  unnecessary  for 
the  punioses  of  his  ice  pond,  allowed  to  flow 
over  his  dam.  If  he  has  been  hitherto  consum- 
ing more  water  from  Edgecomb  brook  than 
was  reasonable,  an  action  could  have  been 
brought  In  their  favor,  notwithstanding  they 
had  suffered  no  actual  damage.  Parker  v. 
Griswold,  IT  Ck>nn.  288,  306.  If  be  shouldt 
hereafter  consume  more  than  is  reasonable,  an- 
action  of  the  same  character  would  be  open  to 
them.  His  rights  In  Edgecomb  brook  are  nei- 
ther greater  nor  less  tlian  they  were  ijefoi*  he 
became  a  riparian  proprietor  upon  Briggs- 
brook.  The  judge  of  tho  superior  court  states. 
in  Ills  flnding  that  his  assessments  of  damages 
were  made  on  the  assumption  that  the  ownere 
of  each  Ice  pond  had  acquired  the  right  to  use 
the  waters  flowing  Into  it  in  the  manner  in 
which  they  were  then  using  them,  and  to  the 
same  extent.  So  far  as  the  appellant  is  con- 
cerned, we  do  not  understand  this  to  mean 
anything  more  than  that  it  was  assumed  tliat 
he  had  then  a  right  to  do  wtiat  he  then  was 
doing  \)y  virtue  of  his  riparian  proprietorship. 
It  was  not  an  attempt  to  adjudicate  upon  ills 
rights  after  the  condemnation  proceedings 
were  cousuuunated,  as  against  the  owners  of 
land  loww  down  upon  the  stream. 

It  Is  coutended  that  the  report,  maps,  and 
surveys  referred  to  In  the  application  ware 
insufflctent  to  give  a  complete  description  of 
the  rights  and  property  taken.  This  objec- 
tion was  not  taken  before  Judge  Shumway, 
and  cannot,  therefore,  be  considered  on  appeal. 
The  amendment,  stating  what  the  appellee 
claimed  to  be  Included  In  its  vote  of  condemna^ 
tlon,  was  properly  allowed.  The  vote.  Indeed,, 
could  not  thus  be  altered;  but  by  stating  what 
was  claimed  to  be  Its  legal  effect  any  opportu- 
nity for  misconception  of  the  appellee's  posi- 
tion was  removed.  By  its  terms  there  was 
appropriated  the  right  to  constmct  two  reser- 
voirs into  which  "to  collect  the  waters  of 
Briggs  brook,"  and  to  "distribute  the  waters 
so  collected  by  pipe  lines  into  the  city  of  New 
London."  The  amendment  states  that  under 
this  is  claimed  the  right  to  construct  dams, 
reservoirs,  and  i)ipe  lines,  "sufficient  in  size, 
material,  height,  capacity,  and  method  of  con- 
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struction  to  detain,  collect,  withhold,  and  di- 
vert all  the  waters  of  Briggs  brook  above  dam 
No.  2."  An  appropriation  for  public  use  of 
"the  waters"  of  a  brook  Is,  unless  otherwise 
limited,  an  appi-opriattou  of  all  Its  waters,  and 
an  appropriation  by  means  of  reseryolra  and 
distributing  pipes  naturally  Implies  that  th^ 
shall  be  sufficient  in  all  respects  to  answer  the 
public  necessities.  The  appellee's  claim  was 
fully  warranted  by  tiie  language  of  the  vote, 
and  the  interests  of  both  parties  were  promot- 
ed by  having  it  distinctly  stated  upon  tlie 
record.  It  is  a  necessary  incident  of  proceed- 
ings of  this  nature  that  the  Judge  before  whom 
they  may  be  brought  should  have  power  to 
allow  reasonable  amendments  at  any  stage  of 
the  hearing.  There  is  no  error.  The  other 
Judges  concur. 


RYAN  V.  CHKLSEA  PAPER  MANUK'G  CO. 

(Supreme  CJoiirt  of  Errors  of  Connecticut.    July 

13.  1897.) 

Appbal — Rkview— IsjUKT  TO  Employe. 

1.  Where  there  might  be  an  honest  difference 
of  opinion  as  to  the  couciusion  of  negligence  from 
the  evidence,  the  finding  of  the  trial  court  is 
conclusive. 

2.  Plaintiff,  an  employe  of  defendant,  was  call- 
ed npon  to  operate  a  machine,  and  was  injured 
in  so  doing.  Shortly  iiefore  the  accident,  de- 
fendant had  reduced  the  distance  l)etween  the 
roll  and  cylinder  of  the  machine  one-half,  which 
arrangement  \^'as  unusual  and  unl^uown  in  the 
ordinary  use  ot  the  machine,  and  greatly  in- 
creased the  hazard  of  operating  it,  and  of  which 
plaintiff  was  given  no  notice,  which  failure  to 
Kive  notice  was  the  proximate  cause  of  the  in- 
jury.    Htht,  that  plaintiff  could  recover. 

3.  A  conclusion  of  a  trial  court  not  inconsistent 
with  clear  rules  of  logic,  where  taken  from  in- 
congruous evideutiai  facts,  is  not  reviewable. 

Appeal  from  superior  court.  New  London 
county;   John  M.  Thayer,  .Tudgc. 

Action  by  John  J.  Ryan  against  the  Chelsea 
Paper  Manufacturing  Company  to  recover 
damages  for  personal  injuries  claimed  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant. Defendant  submitted  to  default.  Facts 
found  and  Judgment  rendered  for  the  plaintUT 
for  $1,5U0  damages,  and  appeal  by  the  defend- 
ant for  alleged  errors  in  the  ridings  of  the 
court.    No  error. 

W.  A.  Briscoe,  for  appellant.  Joseph  T. 
Panning,  for  appellee. 

HAMBRSLEY,  J.  The  defendant  operated 
In  one  room  in  its  factory  three  Fourdrinier 
mncliines  for  drying  paper,  known  as  No.  1, 
No.  2,  and  No.  3,  respectively.  Each  macliine 
was  tended  by  two  workmen,  one  called  a 
"machine  tender,"  and  the  other  a  "back  tend- 
er." The  plaintiff  had  been  in  the  employ  of 
the  defendant  as  a  back  tender  on  machine 
No.  3  for  about  22  months,  when,  while  tem- 
porarily tending  machine  No.  2,  his  hand  was 
caught  In  the  machinery,  and  injured  so  that 
amputation  was  necessary.  The  plaintiff  brings 
this  action  to  recover  of  the  defendant  dam- 
ages for  bis  injury,  alleging  in  the  first  count 


that  the  defendant  was  negligent  In  supplying 
him  with  machinery  for  his  work  which  was 
defective  and  unsafe,  and  in  the  second  count 
that  the  defendant  was  negligent  in  not  notify- 
ing the  plaintiff  of  a  change  in  the  arrange- 
ment ot  the  machine  by  which  the  danger  in 
using  It  was  greatly  increased,  and  that  his 
injury  was  caused  l^  said  cliange  and  failure 
to  notify  him  thereof.  The  facts  found  by  the 
trial  court  do  not  support  a  Judgment  on  the 
first  count.  The  defendant  claims  that  the 
Judgment  on  the  second  count  is  erroneous  be- 
cause—"First,  the  trial  court  required  of  the 
defendant  a  higher  standard  of  duty  in  the 
conduct  of  its  business  than  the  law  Imposes; 
second,  the  court  required  of  the  defendant  a 
less  degree  of  care  than  is  required  by  law." 
As  to  the  second  claim,  the  finding  states  that 
the  plaintiff  had  been  employed  in  like  capaci- 
ty on  similar  machines  for  20  years,  and  was 
skilled  in  and  thoroughly  understood  the  oper- 
ation of  the  same,  and  that  ait  the  time  of  bis 
injury  be  exercised  due  care  and  skill.  The 
standard  of  duty  applied  to  the  plaintiff  by 
the  court  was  the  great  skill  and  high  degree 
of  care  requisite  in  operating  a  machine  known 
to  the  operator  to  be  a  dangerous  marhiiw, 
The  degree  of  care  required  by  law  is  not 
greater  than  ttiis.  The  real  grievance  of  the 
defendant  is  that  the  court,  in  applying  a  cor- 
rect rule  of  law,  did  not  find  the  plaintiff 
guilty  of  contributory  negligence,  and  the 
claim  is  urged  that  negligence  (m  the  part  of 
the  plaintiff  follows  as  a  necessary  conclusion 
from  the  circumstances  detailed  In  the  finding. 
We  cannot  say  that  an  application  of  the  mle^ 
of  law  to  the  detailed  circumstances  leads  nec- 
essarily to  the  conclusion  of  negligence.  We 
think  the  question  of  negligence  presented  to 
the  court  below  clearly  depends  on  the  con- 
duct of  the  plaintiff  under  the  special  circum- 
stances of  the  case,  involving  the  exerdse  of 
sound  discretion  in  the  trior,  based  upon  bl4 
experience  as  to  what  a  reasonably  pmdeat 
man  would  have  done  under  such  condittao.*. 
and  that  the  "facts  and  circumstances  are  of 
such  a  nature  that  honest,  fair-minded,  capa- 
lAe  men  might  come  to  different  conclnslons." 
In  such  case  the  question  of  negligence  Is  one 
of  fact,  and  the  conclusion  of  the  trior,  apply- 
ing a  correct  standard  of  duty,  is  conclnsiv«>. 
This  principle  was  settled  in  Farrel  v.  Raflnwd 
Co.,  60  Conn.  239,  21  AQ.  675.  and  22  AU.  544. 
and  has  been  repeatedly  afllrmed. 

The  main  reliance,  however,  of  the  defend- 
ant, is  on  Its  first  claim.  It  appears  In  the 
finding  that  the  plaintiff's  employmont  in- 
volved the  duty,  not  only  of  tending  ma- 
chine No.  3,  but  also,  when  the  back  tend«-r 
on  either  of  the  other  machines  might  b<> 
tempornrlly  absent,  of  supplying  his  plar« 
on  that  machine,  if  called  upon  by  Its  ma- 
chine tender,  and  that  In  pursuance  of  th-:a 
duty  he  was  working  on  machine  No.  2  wbfn 
the  accident  happened.  The  machines  were 
dangerous  to  operate,  v>d  there  was  a  rL<<k 
of  injury  to  the  skilled  workman  using  dni> 
care.     This  risk  the  plaintiff  assumed.  sAii 
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bis  employer  was  not  responsible  for  an  In- 
Jury  resulting  from  the  ordinary  operations 
of  the  machine.  It  is  not  found  that  there 
was  any  structural  defect  in  the  machine 
that  might  make  the  employer  responsible. 
The  finding  describes  machine  No.  2  as  con- 
sisting in  part  of  an  open  Iron  frame  sup- 
porting two  rows  of  steel  cylinders  and  two 
series  of  rolls.  E^ach  series  of  rolls  carrlfs 
an  endless  band  of  felt,  which  guides  thu 
wet  pulp  In  its  course  through  the  machine 
in  the  process  of  t)eing  dried.  When  the 
paper  becomes  broken,  as  it  frequently  does, 
the  operator  has  to  seise  the  end  of  the  pa- 
per and  place  it  in  proper  position  between 
the  felt  and  the  cylinders.  The  main  dan- 
ger to  the  operator  consists  in  the  nearness 
of  the  rolls  to  the  rapidly  revolving  and 
highly  heated  cylinders,  and  the  great  ra- 
pidity with  which  the  pulp  or  paper  pa.s8es 
through  the  machine.  All  the  rolls  are  sup- 
ported on  iron  stands  set  in  the  open  iron 
frame,  and  are  movable,  and  from  time  to 
time  some  of  them  are  slightly  changed  in 
oid&e  to  tighten  or  loosen  the  endless  felt. 
It  appears  that  a  week  or  two  before  the 
accident  the  defendant  changed  the  position 
of  one  of  the  rolls  by  discarding  the  iron 
stand  on  which  it  was  supported  in  Its  usual 
place,  and  bolting  a  wooden  block  to  the  iron 
frame  for  its  support  In  the  new  position. 
The  roll  was  thus  lowered,  and  the  dlKtauce 
betvreen  the  face  of  the  roll  and  of  the  cyl- 
inders on  each  side  of  It  reduced  one-half. 
This  change  was  not  the  slight  change  oc- 
casionally made  for  the  purpose  of  loosening 
or  tightening  the  felt.  It  was  not  made  in 
the  ordinary  use  of  the  machine  for  drying 
l>aper.  It  was  made  in  order  to  run  the  pa- 
per off  the  machine  without  running  it  over 
the  last  cylinder  of  the  upper  tier,  or  under 
the  last  cylinder  of  the  lower  tier,  so  that 
these  last  two  cylinders  might  be  employed 
to  dry  the  f^t,  and  not  the  pulp  or  paper. 
And  this  change,  or  some  other  device  for 
drying  the  felt,  was  made  necessary  by  the 
fact  that  the  felt  on  this  machine  at  the 
time  became  too  wet  for  its  successful  op- 
eration when  the  paper  was  carried  through 
the  entire  machine.  The  plaintiff  had  nev- 
er known  one  of  the  rolls  between  the  cyl- 
inders to  be  thus  placed,  and  they  could  not 
be  so  placed  and  operated  while  the  last 
cylinders  of  the  two  tiers  were  used  for  the 
purpose  of  drying  paper.  No  witness  was 
produced  on  the  trial  who  ever  saw  a  roll 
so  placed  before.  The  court  finds  that  by 
reason  of  this  change  "the  space  within 
which  the  paper  must  be  caught  was  greatly 
lessened,  liberty  of  aotlon  in  the  operator 
obstructed,  and  the  danger  and  hasard  at- 
tending the  work  which  the  plaintiff  was 
called  upon  to  perform  was  greatly  In- 
creased." Notice  of  this  change  was  at 
once  given  to  the  back  tender  of  machine 
No.  2.  but  no  notice  thereof  was  given  to 
the  plaintiff  by  the  defendant,  and  he  did 
not  know  of  the  change  in  the  position  of 


the  roll  when  called  to  work  uiran  the  ma- 
chtaie  at  the  time  of  the  accident.  It  was  in 
attempting  to  seize  the  paper  between  the 
cylinders  above  this  roll  that  the  pialntltTs 
hand  was  caught  and  Injured,  and  the  plain- 
tiff's injury  was  proximately  caused  by  the 
failure  of  the  defendant  to  notify  him  of  the 
said  cliange,  and  the  Increase  in  the  dauger- 
cus  character  of  the  machine  caused  thereby. 

The  rule  of  law  applicable  to  these  facts  is 
plain.  If  the  change  In  machine  No.  2  wan 
merely  an  ordinary  adaptation  of  the  ma- 
chine to  the  purpose  for  which  it  was  made, 
which  a  skilled  operator  must  be  presumed 
to  anticipate,— such,  for  Instance,  as  the 
slight  change  necessary  to  keep  the  fett 
bands  at  proper  tension,— the  risk  of  Injury 
was  one  assumed  by  the  plaintiff  in  accept- 
ing his  employment.  On  the  other  hand,  if 
the  change  was  one  unknown  in  the  ordinary 
use  of  the  machine,  made  to  adapt  it  tem- 
porarily to  a  special  and  unusual  purpose, 
calling  for  a  difference  In  operation,  and 
greatly  increasing  the  danger,  then  It  was 
the  duty  of  the  defendant  to  notify  the  plain- 
tiff before  requiring  him  to  operate  the  ma- 
chine in  its  altered  condition.  O'Keefe  v. 
Paper  Co.,  86  Conn.  38,  45,  33  Atl.  587.  It 
is  evident  that  the  court  below  applied  this 
rule,  and  so  did  not  require  of  the  defendant 
a  higher  standard  of  duty  in  the  conduct 
of  its  business  than  the  law  imposes.  But 
the  court  did  find  as  a  fact  that  the  change 
made  in  the  machine  was  of  the  latter  de- 
scription, and  the  defendant  urges  the  in- 
sufficiency of  thie  evidential  facts  found  to 
support  the  decision  of  the  court  upon  the 
real  character  ot  the  change  made.  Appar- 
ently the  evidence  on  this  point  was  not  as 
full  as  it  might  have  been;  but  the  court 
had  to  act  on  the  evidence  produced,  and 
we  cannot  .say,  on  the  evidential  facts  ap- 
pearing in  the  finding,  that  the  conclusion 
reached  is  logically  unsound,  even  If  we 
could  review  such  a  conclusion.  It  appears 
that  the  change  was  made  by  the  machine 
tender  ot  No.  2  in  obedience  to  the  defend- 
ant's direction,  and  that  notice  was  at  once 
given  to  the  back  tender  of  that  machine, 
although  not  to  the  plaintiff,  who  was  back 
tender  of  No.  3.  There  possibly  may  be  a 
question  whether  the  defendant  discharged 
its  full  duty  in  notifying  those  in  charge  of 
machine  No.  2,  so  that  the  real  negligence 
was  that  of  a  fellow  servant,  the  machine 
tender  of  No.  2,  in  calling  the. plaintiff  to 
his  assistance  without  advising  him  of  the 
change.  If  such  question  can  be  considered 
doubtful,  it  does  not  appear  that  evidence 
necessary  to  fully  present  it  was  produced 
on  the  trial,  and  no  claim  of  the  kind  was 
made  in  the  court  below  or  in  this  court. 

The  other  claims  assigned  in  the  appeal, 
bearing  on  the  question  of  contributory  neg- 
ligence, are  ciahns  of  fact  disposed  of  by  the 
finding.  In  order  to  give  the  defendant  ev- 
ery opportunity  to  urge  Its  claims  of  law, 
the  Judge  has  detailed  the  evidential  facts 
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quite  fully;  and  one  or  two,  especially  re- 
lating to  the  plaintiff's  ignorance  of  the 
change  and  his  care  In  operating  the  ma- 
cfaloe,  are  apparently  inconsistent  with  other 
facts  found,  and  this  Inconsistency  was 
strongly  urged  by  the  defendant  In  argu- 
ment. The  ultimate  conclusion  to  be  drawn 
from  Incongmons  evidential  facts  Is  within 
the  province  of  the  trior,  and  not  reviewable; 
certainly  not  unless  the  conclusion  reached 
Is-  necessarily  inconsistent  with  clear  and 
settled  rules  ot  logic.  There  Is  no  error  In 
the  Judgment  of  the  superior  court.  The 
other  Judges  concun'ed. 


THRESHER  ▼.  BARRT. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
13,  1897.) 

COMTRAOT  BT   UaUKIKU    VVoUAN — VaUI>1TT — 
CoNSIIlKltATION". 

Id  a  suit  against  a  hnsband  on  a  lease  the 
wife  fvas  made  gurnishep,  and  cprtain  of  her 
property  was  attactied  as  his  estate.  The  prop- 
erty so  attached  had  always  bet'n  treated  by 
both  husband  and  wife  as  the  separate  pstete  of 
the  wife,  and  by  the  husband's  acts  had  become 
such  In  law.  Heltl,  that  a  contract  by  the  wife 
with  an  attorney,  on  her  personal  credit,  for  the 
purpose  of  securing  the  release  of  such  property 
from  such  attachment,  was  sufficient,  under  Gen. 
St.  M  084,  987,  to  support  a  judgment  against  the 
wife  for  the  fees  aud  disbursements  of  such  at- 
torney. 

Appeal  from  court  of  common  pleas,  New 
Tx>ndon  county;   WaWer  C.  Noyes,  Judge. 

Action  by  S.  S.  Thresher  against  .Tohn  Barry 
and  wife  to  recover  for  attorney's  fees.  The 
facts  were  found  and  a  judgment  rendered  in 
favcHT  of  plaintiff,  as  against  the  wife,  from 
which  Judgment  defendant  Bridget  S.  Barry 
appeals.     No  error. 

The  husband  filed  no  an(m-er.  and  did  not 
appear  at  the  trial.  The  wife  flUd  an  answer, 
and  was  heard,  the  following  facts  behig  stat- 
ed in  the  finding:  She  was  married  in  1872. 
In  1891  she  mortgaged  land  belonging  to  her 
to  secure  the  performance  by  her  husband  of 
the  covenants  In  a  lease  to  him  of  a  farm. 
Suit  was  afterwards  brought  against  him  on 
these  covenants,  and  in  the  action  she  was 
made  a  garnishee,  and  certain  of  her  personal 
property  aud  ehoses  in  action  were  attached 
as  his  estate.  Wl«t  was  thus  attached,  while 
It  had  not  l»een  conveyed  to  her  for  her  sep- 
arate use,  had  always  been  treated  by  both 
him  and  her  as  such,  and  his  conduct  in  re- 
spect to  It  had  been  such  as  to  devest  him  of 
the  Interest  he  would  otherwise  have  had  In 
It  by  law.  She  employed  the  ptalntlff,  upon 
her  personal  credit,  to  defend  the  action,  and 
protert  her  interests  therein.  He  did  so  suc- 
cessfully, and  obtalno<l  judgment  for  the  de- 
fendant, wherel>y  all  attachments  were  dis- 
charged. His  cervices  were  re.is  niKy  worih 
the  amount  of  the  judgment  rendered  In  his 
favor,  and  were  rendered  under  a  contract 
with  her,  upon  her  personal  credit,  for  the 
lieneflt  of  herself  and  her  separate  estate. 


Solomon  Lucas  and  C.  "W.  Comstock,  for  ap- 
pellant    Charles  F.  Thayer,  for  appdiee. 

BALDWIN,  J.  (after  stating  the  facts).  It 
is  Immaterial'  whether  the  mortgage  security 
given  by  the  defendant  was  or  wa«  not  valid 
In  favor  of  the  mortgagee.  Her  property  was 
afterwards  taken  on  attachment  against  her 
husband,  and  she  had  the  right  to  make  a 
contract  for  professional  assistance  in  securing 
Its  release,  and  for  this  purpose  to  pledge  her 
personal  credit.  One  way  of  regaining  its 
possession  would  be  to  contest  the  cause  of 
action  of  the  attaching  creditor.  If  he  had 
none.  It  might  well  be  that  a  Jndgtnent  again-t 
him  could  be  obtained  In  the  attachment  suit 
with  less  of  delay  or  expense  than  wonlil  he 
im-ldent  to  a  new  action  brought  for  a  direct 
Vindication  of  her  rlghta  She  preferred  this 
method  of  redress,  and  it  proved  successful. 
It  Is  found  that  she  owned  what,  by  her  htu^ 
band's  acts,  bad  become  in  law  her  separate 
estate.  Jennings  v.  Davis,  .?1  Conn.  lai.  Her 
contract  with  the  plaintiff  was  therefore  suffi- 
cient to  aothorlze  this  action  and  support  the 
Judgment.  Gen.  St.  J?  984,  987.  There  la  n« 
error.    The  other  Judgm  con  -vir. 


BOUTON  T.  DOTY. 

(Supreme  Court  of  Errors  of  Comiecticiit.    July 

18,  1897.) 

Daan  —  Rksehvation  op  Powbk  to  Moktoask  — 

Validity— Execution  of  Power— Moktuacb 

— SPECIFICATIOX   OF    AMOI'NT   SEd'HED. 

1.  A  deed  conveyed  a  fee,  subject  to  a  life  es- 
tate in  the  grantor,  and  "reserving  the  right  to 
occupy  and  ase  the  premises  »  *  *  a»  folly 
and  freely  as  I  might  do  if  the  fee  and  title  was 
to  remain  in  myself,  with  full  power  to  mortgSise 
said  premises  to  raise  money  for  my  own  piT- 
Ronal  benefit  at  any  time  I  may  desire  for  aiKi 
during  my  natural  life."  The  grantor  warraDte-i 
the  title  against  all  demands  cx(^ept  any  daim 
that  may  arise  under  the  reservation  aforesaid." 
Heltl,  that  the  grantor  retained  the  right  to  mort- 
gage the  fee,  and  not  merely  bis  life  estate. 

2.  The  grantor  of  a  fee,  suliject  to  a  life  eaute 
in  himself,  may  reserve  the  power  to  mortgage 
the  fee. 

3.  A  deed  to  defenaant,  subject  to  a  Kfe  estate 
in  the  grantor,  reserved  a  power  to  ntortgage 
the  premises  "to  raise  money  for  my  own  [tfce 
grantor's]  personal  ijenefit."  Defendant  agptt-1 
to  supply  the  grantor  •  ith  so  much  money  as  hw 
necessities  from  time  to  time  should  require,  bnt. 
having  refused  to  fulfill  his  agreement,  pUioriif. 
at  the  request  of  the  grantor,  who  was  ui  watit. 
rendered  him  personal  services,  and  expen.Vl 
money  to  provide  him  with  necessaries,  taldui  > 
mortgage  of  the  premises  to  secnie  the  debt  and 
future  advances  wnicb  plaintiff  agreed  to  ma^e. 
BiUl,  that  the  mortgage  was  given  to  raise  m  -,- 
ey  for  the  grantor's  personal  Ijenefit,  witiun  the 
meaning  of  the  power  reserved  in  tiie  deed. 

4.  i^aid  mortgage,  lo  the  extent  of  tlie  asMMBt 
actually  due  at  foreclosure,  was  valid  against  de- 
fendant, though  it  did  not  set  forth  the  charact-r 
of  the  debt,  but  purported  to  seetire  a  pttvent  ia- 
debtedness  for  a  specified  sum. 

Appeal  from  superior  court,  Falrfleld  cotia- 
ty;    George  W.  Wheeler,  Judge. 

Suit  by  Lucretla  R.  Bouton  against  .\.n- 
gtistus  E.  Doty  and  another  to  foreclose   a 
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The  facts  out  of  which  the  qnestlons  npon 
the  appeal  arise  are  the  following:  On  the 
24th  of  Angnst,  1888,  Orrln  A.  Doty  was  the 
owner  In  possession  of  the  premises  de- 
scribed in  the  complaint,  and  on  that  day 
he  executed  In  dne  form  of  law,  and  dellT- 
ered  to  his  nepliew  Angnstns  E.  Doty,  a 
deed,  marked  "Sxhlbit  A,"  of  the  material 
parts  of  wlilch  the  following  is  a  copy: 
"Know  ye  that  I,  Orrin  A.  Doty,  of  the  town 
of  New  Canaan,  in  the  county  of  Fairfield 
and  state  of  Connecticut,  for  the  considera- 
tion of  one  thonsand  dollars  received  to.  my 
full  satisfaction  of  Angnetus  B.  Doty,  of  the 
town  of  Stamford,  in  said  county  and  state, 
and  tm  the  further  consideration  that  the 
said  Augustus  B.  Doty  is  to  supply  me  from 
time  to  time  with  so  much  cash  as  my  neces- 
sities may  require,  over  and  above  any  in- 
come that  I  may  receive  from  the  property 
hereinafter  described,  do  give,  grant,  bar- 
gain, sell,  and  confirm  unto  the  said  

all  those  two  parcels  of  land,  with  the  build- 
Ingg  thereon  standing,  situated  in  said  town 
of  New  Oanaan,  and  bounded  and  described 
as  follows,  to  wit:  The  first  parcel,  contain- 
ing eighteen  (18)  acres,  more  on  less,  is 
bounded,"  etc.  "Ihe  second  parcel,  con- 
taining ten  (10)  aeres,  more  or  less,  is  bound- 
ed," etc.,— -"together  with  all  my  live  atopic 
and  personal  property  now  on  said  premises 
or  (dsewhere,  saving  and  reservlDg  the  right 
to  occupy  and  xme  the  premises,  stocli:,  and 
personal  property  as  fully  and  freely  as  I 
might  do  if  the  fee  and  title  was  to  remain 
In  myself,  with  full  power  to  mortgage  said 
premises  to  raise  money  for  my  own  per- 
sonal benefit  at  any  time  I  may  desire  for 
and  during  my  natural  life,  and  to  sell  any 
of  the  stocit  and  personal  property,  and  to 
nse  the  receipts  therefrom  as  I  may  desire, 
with  the  understanding  and  agreement  that 
all  increase  in  stock  and  personal  property 
shall  belong  to  said  gn^antee,  subject  to  the 
foregoing  reservations.  To  have  and  to  hold 
the  above  granted  and  bargained  premises, 
with  the  privileges  and  appurtenancea  there- 
of, unto  him,  the  said  grantee,  his  heirs  and 
assigns,  forever,  to  his  and  their  own  proper 
nse  and  behoof.  And  also  I,  the  sadd  gran- 
tor, do,  for  myself  and  heirs,  executors,  and 
admlniatratoi's.  covenant  with  said  grantee, 
his  heirs  and  assigns,  that  at  until  the  en- 
sealing of  these  presents  I  am  well  seised  of 
the  premises,  as  a  good,  indefeasible  estate 
in  fee  simple,  and  have  good  right  to  bar- 
gain and  sell  the  same  in  manner  and  form 
as  is  above  written,  and  that  the  same  is 
free  from  all  Incumbrances  whatsoever. 
And  furthermore  I,  the  said  grantor,  do  by 
these  presents  bind  myself  and  my  heirs  for- 
ever to  warrant  and  defend  the  above  grant- 
ed and  bargained  premises  to  the  said  gran- 
tee, his  heirs  and  assigns,  against  all  claims 
and  demands  whatsoever,  except  any  claim 


set  my  hni-tl  and  seal  this  24th  day  of  Au- 
gust, A.  D.   1888.     Orrln  A.   Doty.    [Seal.]" 
On  October  30,  1886,  said  Orrin  A.  Doty  exe- 
cuted and  delivered  the  note  and  mortgage 
described  In  the  complaint  to  the  plaintiff, 
in  order  to  raise  money   for  his  personal 
benefit.    The  plaintiff  has  lived  with  O.  A. 
Doty  for  many  years,  taking  care  of  his 
house  and  him,  no  amount  of  compensation 
having    been    agreed    upon    between    them. 
She  finally  said  she  would  leave  unless  Mr. 
Doty  paid  her  what  he  owed  her.    There- 
upon he  consulted  coimsel,  and  made  de- 
mand on  A.  E.  Doty  that  he  support  him  in 
accordance  with  the  terms  of  Exhibit  A.     A. 
B.  Doty  refused.     Whereupon  O.  A.  Doty, 
then   being  an   old   man  and   alone  in   the 
world,  proimsed  that  the  plaintiff  should  re- 
main and  ca're   for  him,  and   provide   him 
with  moneys  to  secure  the  necessities  of  life, 
and  he  would  give  her  a  mortgage  to  secure 
her  for  services  rendered  for  his  benefit,  and 
for  moneys  advanced  and   to  be  advanced 
for  his  benefit.     The  pialntiff  agreed  to  this, 
and  the  said  note  and  mortgage  were  exe- 
cuted on  the  day  demand  was  made  on  A.  B. 
Doty.     Said  A.   E.   Doty  after  the  making 
of  Exhibit  A  lived   for  a  short  time  with 
said  Orrln  Doty.     They  failed  to  agree,  and 
A.  £3.  Doty  left  the  house  of  Orrin  Doty,  and 
never  rertumed  to  It  or  did  anything  towards 
the  support   of  care  of  Orrin   Doty   there- 
after.    So  far  as  appeared   In  evidence,  no 
demand  according  to-  the  terms  of  Exhibit  A 
other  than  the  demand  detailed   in   parr 
graph  2,  was  made  upon  said  A.  E.  Do 
The  sum   due  upon  said  mortgage  note 
1892.18,  which  was  money  raised  for  the 
sonal  benefit  of  said  Orrin  A.   Doty, 
note  and  mortgage  are  still  owned  I 
plaintiff,  and  are  wholly  unpaid.     T' 
|!892.13  was  made  up  as  f<dlows:    $i 
for  services  rendered  O.   A.  Doty 
plaintiff  before  the  execntlon  of 
and  mortgage,  and  expressly  tCMf 
ognlzed  to  be  a  part  of  the  cons' 
said  note  and  mortgage  by  said 
j  9100  was  for  money  expended 
tiff  for  said  O.  A.  Doty  before 
of  said  note  and  mortgage, 
made  and  recognized  to  be  a 
sideration  of  said  note  and 
said  O.  A.  Doty;    ?242.13 
pended  by  the  plaintiff  f' 
at  his  request,  subsequf 
of  said  note  and  mortg 
necesslHes  of  life.     A 
for  moneys  raised,  e 
the  personal  benefit 
his  knowledge  and 
to  provide  him  wf 
The  said  A.  E.  T 
terms  of  said  Ex' 
wonld  have  snff 
plaintiff  render 
the  oAoneys  r 
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form  the  cousldcrntlon  of  said  note  and 
ntortfcage.  At  the  date  of  the  execution  of 
said  note  and  mortgage  the  matter  set  forth 
In  Exhibit  3  foi-med  a  part  of  the  agreement 
under  which  said  note  and  mortgage  were 
executed.  The  said  O.  A.  Doty  died  S^em- 
ber  25,  1894,  as  appears  upon  the  records  of 
this  court  In  this  action. 

Upon  the  trial  the  philntlff  offered  Exhibit 
3  as  evidence  to  prove,  or  tending  to  prove, 
an  acknowledgment  of  an  existing  Indebted- 
ness by  Orrln  A.  Doty  to  the  plaintiff  at  the 
date  of  the  execution  of  said  note  and  mort- 
gage, and  to  show  the  agreement  made  be- 
tween the  plaintiff  and  said  O.  A.  Doty  at 
the  time  of  execution  of  said  note  and  mort- 
gage. To  this  offer  the  defendant  objected  be- 
oaufe  (1)  the  Instrument  appeared  to  be  a  dec- 
laration made  after  the  execution  of  the  mort- 
gage, and  related  to  the  consideration;  (2)  that 
It  did  not  appear  from  Exhibit  3  that  the 
declarations  were  for  the  Iieneflt  of  said  O. 
A.  Doty;  (3)  that  the  defendant  was  not  bound 
by  any  declarations  made  by  O.  A.  Doty  after 
the  execution  of  the  said  mortgage.  The  court 
oveiTuled  the  objection  and  admitted  the  evi- 
dence, and  the  defendant  duly  excepted.  The 
plaintiff  claimed  and  offered  in  evidence  cer- 
tain leaves  from  a  iMok,  marked  "Elxhlblt  4," 
of  original  entries  of  moneys  expended  and  ad- 
vanced by  the  plaintiff  at  the  request  and  di- 
rection of  said  O.  A.  Doty,  and  for  his  per- 
sonal lieneflt,  to  prove  or  tending  to  prove 
In  part  the  consideration  for  said  note  and 
mortgage.  To  this  offer  the  defendant  ot>- 
Jected  because  it  tended  to  prove  an  expend- 
iture of  moneys  advanced  sulisequent  to  the 
execution  of  the  said  note  and  mortgage. 
While  the  mortgage  called  for  a  present  consid- 
eration, and  was  Inadmissible  against  the  de- 
fendant. The  court  overruled  the  objection 
and  admitted  said  leaves,  l)eing  part  of  Ex- 
hibit 4,  in  evidence,  and  the  defendant  duly 
excepted  to  the  rulbig.  The  defendant  claim- 
ed n.«  follows:  (1)  That  the  reservation  Is  of 
a  |H)wer  to  mortgage  for  the  sole  purpose  of 
raising  money  to  be  used  during  the  lifetime 
of  the  mortgagor,  and  for  his  personal  l>enefit; 
(2)  that  the  intention  of  the  iwrtles  was  to 
limit  the  mortgaged  estate  to  the  lifetime  of 
the  mortgagor;  (3)  that,  even  if  the  Intention 
was  to  extend  the  mortgage  to  the  fee,  such 
a  reservation,  and  any  mortgage  made  under 
it,  would  be  void;  (4)  that  there  Is  no  power 
in  a  court  of  equity  to  extend  the  limits  of 
th?  power  reserved,  beyond  the  extent  set 
forth  In  the  reservation,  liecause  of  any  clalm- 
0(1  equities  In  the  ptalntlfTs  favor,  even  if 
such  P(iuitle8  existed;  (5)  that  the  failure 
to  disclose  In  the  mortgnge  the  exact  and  true 
conditiou  and  nature  of  the  consideration  ren- 
ders the  liiortgage  void  as  against  this  defend- 
ant; «>)  that  the  evldeni«  does  not  meet,  and 
Is  at  variance  with,  the  complaint. 

Exhibit  3.  referred  to  In  the  finding,  is  as 
follows:  "This  agreement,  entered  Into  this 
7th  day  of  Novemlter,  1893,  by  ami  beweeu 
Orrln  A.  Doty  and  Lncretla  R.  Bouton.  both 


of  New  Canaan,  county  of  Fairfield  and  state 
of  Connecticut,  witnesseth  that  whereas,  the 
s.ild  Orrln  A.  Doty  Is  Indebted  to  the  said  Ln- 
cretla R.  Bouton  in  the  simi  of  six  hundred 
and  fifty  dollars  for  services  rendered  and 
money  loaned  within  the  last  five  years  for 
the  personal  l>eneflt  of  the  said  Orrln  A.  Doty: 
and  whereas,  the  said  Orrin  A.  Doty  has  exe- 
cuted a  note  for  the  sum  of  one  thousand  dol- 
liirs,  secured  by  a  mortgage  of  certain  prem- 
ises, to  the  said  Lucretia  B.  -Bouton,  for  the 
purpose  of  ralxing  money  for  the  personal  ben- 
efit of  the  said  Doty:  Now,  therefore,  it  U 
mutually  agreed  by  and  between  the  said  par- 
ties hereto,  as  to  disposition  of  said  money 
so  raised,  tliat  the  said  Lucretia  R.  Bouton 
sluill  i-etain  six  hundred  and  fifty  dollars  of 
said  money  in  payment  of  the  aforesaid  in- 
debtedness, and  the  three  hundred  and  fifty 
dollars  t>alance  to  be  delivered  by  the  said 
Bouton  to  such  person  as  the  said  Orrin  A. 
Doty  shall  designate,  to  be  expended  for  said 
Doty  as  he  shall  direct.  In  witness  whereof 
we  have  hereunto  set  out  hands  and  seals  the 
day  and  date  first  atiove  written.  Orrin  A. 
Doty.  [L.  S.1  Lucretia  R.  Bouton.  [I^  S.] 
In  presence  of  Chester  Comstock,  J.  H.  Row- 
land, Jr."  E-xhlbit  4,  referred  to  In  the  find- 
ing, consisted  of  original  entries  of  cash  ex- 
pended and  advanced  by  the  phiintiff  for  Or- 
rin A.  Doty  from  October  28,  189.1,  to  August 
2,  1804,  inclusive,  amounting  to  $11)2.13. 

The  complaint  alleges.  In  substance,  that  on 
October  30,  1893,  Orrin  A.  Doty  owed  the 
plaintiff  $1,000,  as  evidenced  by  his  note  to 
her  of  that  date  for  said  sum  payable  on  de- 
mand at  a  named  l>ank;  that  on  said  day,  to 
secure  said  note,  said  Doty,  by  his  deed  to 
her  of  that  date,  mortgaged  to  the  plaintlflF  tlie 
first  of  the  two  parcels  of  land  described  in 
Exhibit  A;  that  said  note  was  still  owned  by 
the  plaintiff,  and  was  due  and  wholly  tmpald; 
that  on  the  24th  of  August.  1888,  Orrin  A. 
Doty  had  executed  and  delivered  to  Augustas 
E.  Doty  the  Instrument  marked  "Exliibit  A." 
a  copy  of  which  was  made  part  of  the  com- 
plaint; tliat  the  mortgage  and  note  deacritKd 
in  the  complaint  were  executed  by  Orrin  A. 
Doty  to  raise  money  for  his  personal  benefit; 
that  Augustus  E.  Doty  daimed  an  intereiit 
In  said  mortgaged  premises  by  virtue  of  said 
Exhibit  A,  which  Interest  was  subject  to  said 
mortgnge;  and  t^t  Orrin  A.  Doty  waa  in  pas- 
sps-'ion  of  said  premises.  To  this  complaint 
Augustit*  B.  Doty  filed  the  following  demur- 
rer, which  the  court  overruled:  "Said  defend- 
ant demurs  to  tlie  plaintilTs  complaint,  be- 
cause he  says:  (1)  It  appears  In  and  by  the 
allegations  of  the  complaint  that  the  mortgage 
therein  described  was  made  under,  and  in  pur- 
suance of  the  provlalons  of,  the  instrument 
marked  'Exhibit  A;'  and  it  further  appears 
by  the  provisions  of  said  Instrument  that  the 
said  Orrln  A.  Doty  had  conveyed  (priw  ther«>- 
to)  to  this  defendant  the  fee  of  the  premLvit 
described  in  said  complaint,  reserving  to  him- 
self a  life  estate  therein,  and  e.<cprcs8iy  reaenr- 
ing  to  himself  only  the  right  to  mortgage  i 
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premises  for  the  pnri:ose8  set  forth  therein,  for 
and  during  bis  natural  life,  and  thiit  the  In- 
terest conveyed  to  this  defendant  by  said  In- 
strument is  not  subject  to  said  mortgage,  but 
that  the  Ufe  interest  only  of  the  isaid  Orrin 
A.  Doty  in  said  premises  was  conveyed  to  the 
plalntifC  by  aald  mortgage."  He  then  answer- 
ed over  as  follows:  "(1)  The  >ald  defendant 
avers  that  he  has  not  any  knowledge,  or  Infor- 
mation thereof  sufficient  to  form  a  belief,  re- 
garding paragraphs  1,  2,  and  3  of  the  plain- 
titTs  complaint.  (2)  Paragraphs  4  and  6  are 
admitted.  (3)  Paragraphs  5  and  7  are  denied." 
The  court  rendered  Judgment  for  the  plaintiff. 
The  following  are  the  errors  assigned  upon 
this  appeal:  "The  court  erred  and  mistook 
the  law  In  the  following  particulars:  (1)  In 
overruling  the  defendant's  demurrer  to  the 
plaintiff's  complahit;  (2)  in  admitting  as 
evidence,  against  the  objection  of  the  de- 
fendant, the  memoranda  marlced  'Kx.  3';  (3) 
in  admitting  as  evidence,  against  the  defend- 
ant's objection,  the  leaves  from  the  book 
marked  'I&x.  4,'  as  tending  to  prove  the  plain- 
tiff's complaint;  (4)  in  holding  that,  upon 
the  facts  as  found  by  the  court,  said  mort- 
gage was  valid  as  against  tlie  defendant;  (5) 
iu  holding,  upon  the  facts  found,  that  the 
rendering  of  personal  services  by  the  plain- 
tiff to  O.  A.  Doty,  and  the  acceptance  of  the 
said  services  by  O.  A.  Doty,  was  'the  raising 
of  money  by  O.  A.  Doty  for  his  personal 
benefit':  (6)  i»  holding,  upon  the  facts  found, 
that  the  said  mortgage  was  given  by  O.  A. 
Doty  to  raise  money  for  his  personal  benefit; 
(T)  in  holding,  upon  the  facts  found,  that 
»aid  mortgage  was  executed  and  dellvwed 
in  compliance  with,  and  in  the  lawful  exer- 
cise of,  the  power  to  mortgage  as  reserved 
In  'Ex.  A';  (8)  in  holding  that  the  testimony 
establishing  the  facts  found  was  not  at  va- 
i-lance  with  the  plalntitTs  complaint.  i9) 
in  holding  said  mortgage  valid  as  against 
this  defendant,  notwithstanding  that  it  did 
not  disclose  the  true  conti'act  between  the 
mortgagor  and  mortgagee." 

Michael  Keneuly,  for  appellant.  J.  Belden 
Hurlbntt  and  H.  Whitmore  Gregory,  for  ap- 
IM?llee. 

TORRANCE,  J.  (after  stating  the  facts). 
The  erroi-s  assigned  may  be  grouped  as  fol- 
lows: (1)  Those  relating  to  the  extent  and 
validity  of  the  power  reserved  by  Orrln  A. 
Pot}'  in  Exhibit  A;  (2)  those  relating  to  the 
validity  of  the  mortgage  sued  upon;  (3)  those 
relating  to  the  admission  of  evidence  and  the 
question  of  variance.  And  they  will  be  con- 
sidered In  the  order  stated. 

One  of  the  Important  questions  In  the  ca.se 
i-elates  to  the  construction  of  that  part  of 
the  deed  to  the  nephew  which  purports  to  re- 
serve to  the  grantco'  the  povrer  to  mortgage. 
The  reservation  of  this  power  occurs  in  a 
part  of  the  deed  which  reads  as  f<rflows: 
"Saving  and  reserving  the  right  to  occupy 
and  use  the  premises    *    *    *   as  freely  as  I 


might  do  if  the  fee  and  title  remained  Iu 
myself,  with  full  power  to  mortgage  said 
premises  to  raise  money  tor  my  own  per- 
sonal benefit  at  any  time  I  may  desire  for 
and  during  my  natural  life."  A  power  of 
this  kind  can  be  created  by  deed  as  well  as 
by  will,  and  in  a  deed  it  can  be  reserved  to 
the  grantor  as  well  as  granted  to  another.  2 
Washb.  Real  Prop.  (2d  Ed.)  p.  314.  And  no 
question  Is  made  iu  tills  case  as  to  the  right 
of  the  grantor  to  reserve  a  power  of  some 
kind  over  the  laud,  but  only  as  to  the  extent 
of  the  power  reserved.  The  defendant  con- 
tends that  the  power  reserved  is  only  a  pow- 
er to  mortgage,  the  premises  during  the  life 
of  tlie  grantor  (in  other  words,  a  power  to 
mortgage  his  own  life  estate);  and  one  of 
the  grounds  (perhaps  the  principal  one)  on 
which  this  claim  is  based  Is  the  phrase,  "for 
and  during  my  natural  life."  The  defend- 
ant says  this  phrase  qualifies  and  limits  the 
clause,  "with  full  power  to  mortgage  said 
premises  to  raise  money  for  my  own  per- 
sonal benefit  at  any  time  I  may  desire."  On 
the  contrary,  we  think  It  qualifies  the  pre- 
ceding clause,  "saving  and  reserving  the 
right  to  occupy  and  use  the  premises  •  *  * 
as  fully  as  I  might  do  if  the  fee  and  title  re- 
mained in  myself."  In  the  first  place,  such 
a  qualification  of  this  clause  seems  to  be 
necessary  and  natural,  as  the  use  and  occu- 
pancy therein  reserved  are  not  otherwise  ex- 
pressly limited;  but  it  is  not  necessary  in 
the  other  clause,— at  least,  not  to  limit  the 
time  within  which  tlie  power  must  be  exer- 
cised; for  tliat,  clearly,  by  other  parts  of 
the  clause,  is  liiullod  to  the  life  of  the  gran- 
tor. In  the  next  place,  if  the  phrase  in  ques- 
tion is  construed  as  qualifying  the  extent  of 
the  power  reserved  so  as  to  leave  in  tlie 
grantw  authority  to  moitgage  his  life  estate 
only,  then  there  was  no  reason  whatever  for 
uiakiug  the  i-eservatlon  at  all,  for  he  could 
have  done  that  without  any  reservation. 
Such  a  power  was  clearly  not  what  the  pai'- 
ties  intended,  bei'suse  it  would  uot  have  ac- 
complished the  purpose  for  which  the  power 
to  mortgage  was  reserved,— for  no  one  would 
have  advanced  any  considerable  sum,  or 
such  as  the  grantor  might  need  before  he' 
died,  on  the  frail  security  of  his  life  estate; 
and  because  the  exception  in  the  covenant 
of  warranty  clearly  contemplates  incum- 
brances made  under  the  power  upon  the  es- 
tate of  the  grantee,  and  not  merely  upon 
that  of  the  grantor.  On  the  whole,  we  are 
of  opinion  that  the  intentlMi  of  both  parties 
to  this  deed  was  that  the  grantor  should 
have  the  power  to  mortgage  the  "premises," 
Including  the  estate  of  the  grantor  and  gran- 
tee; that  this  intention  clearly  appears,  is 
expressed  In  apt  words,  and  should  be  car- 
ried out  unless  some  rule  of  law  forbids  it 
But  the  defendant  says,  "If  the  reservation 
Includes  the  power  to  mortgage  the  fee,  that 
such  reservation  is  void,"  because  (1)  it  Is  re- 
pugnant to  the  deed;  (2)  It  is,  in  effect,  a  res- 
ervation for  the  benefit  of  a  stranger  to  the 
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(ipcd;  (3)  becanse  it  Is,  in  effect,  a  reservation 
of  a  power  to  create  a  freehold  to  commence 
In  future;  and  (4)  because,  "as  a  reservation 
or  as  an  exception,  the  power  reserved  lacks 
words  of  Inheritance,  and  so  Is  simply  of  the 
life  estate." 

The  first  objection  is  not  tenable.  The  es- 
tate conveyed  to  the  grantee  was  a  fee,  sub- 
ject to  the  life  estate  and  the  power  reserved. 
That  was  merely  a  power  to  ineumlser  In  a 
certain  way  the  fee  and  the  life  estate,  and 
not  to  destroy  the  estate  of  the  grantee.  Its 
exercise  gave  him,  at  all  events,  the  right  to 
redeem.  It  might  not  be  exercised  at  all,  or 
to  a  slight  extent,  and  he  was-  willing  to  take 
his  chances  In  this  respect  But  all  these  ol)- 
jectlons  proceed,  we  think,  upon  a  misappre- 
hension as  to  the  nature  and  effect  of  a  power 
of  this  kind.  A  power  Is  a  method  "of  causing 
a  use,  with  its  accompanying  estate,  to  spring 
up  at  the  win  of  a  given  person."  WlHlams, 
Beal  Prop.  245.  It  is  an  authority  conferred 
npon  one  person  to  dispose  of  property  vested  in 
hhnself  or  in  another  person.  It  Is  a  mode  of 
disposing  of  property  which  operates  under  the 
statute  of  uses  or  wills,  and  It  vests  in  the 
donee  of  the  power  a  present.  Indefeasible,  ex- 
ecutory interest  In  such  property.  Tied.  Real 
Prop.  §f  558,  569.  In  the  present  case  the 
deed  In  question,  in  this  aspect  of  it,  operates 
imder  the  statute  of  use-s,  the  "principles"  of 
which,  says  the  court  in  Bryan  v.  Bradley,  16 
Conn.  474-483.  are  "a  part  of  onr  common 
law."  Under  this  statute  it  is  no  objection  to 
the  validity  of  a  power  that  its  e-terclse  may 
whrtly  defeat  the  estate  conveyed  to  the  gran- 
tee in  the  deed  conferring  it,  nor  that  it  is  cre- 
ated for  the  benefit  of  a  stranger  to  that  deed 
or  estate,  nor  that  Its  exercise  may  create  a 
freehold  In  fnturo.  For  these  reasons  we  think 
the  power  i-eserved  was  a  valid  power  to  mort- 
gage the  fee  of  the  land. 

The  next  questions  relate  to  the  validity  of 
the  mortgage  given  under  the  exercise  of  this 
power.  Was  the  power  properly  exercised? 
It  Is  true,  undoubtedly,  "that  the  law  is  ex- 
ceeiHngly  strict  In  requiring  a  precise  compli- 
ance" with  all  the  conditions  and  restrictions 
Imposed  by  the  instrument  creating  or  reserv- 
ing the  power,  both  as  to  the  manner  and  the 
time  of  execution,  and  other  matters  of  like 
nature.  2  Washb.  Real  Prop.  p.  317;  Tied. 
Real  Prop.  J  567.  In  the  case  at  bar  the  pow- 
er Is  to  be  exercised  only  "to  raise  money  for 
my  (the  grantor's]  own  jjersonal  benefit  at  any 
time  I  may  desire."  As  we  understand  It,  the 
only  claim  made  by  the  defendant  upon  this 
part  of  the  case  is  that  the  money  found  to  be 
due  npon  the  mortgage  was  not  money  raised 
for  the  grantor's  personal  benefit,  within  the 
meaning  of  the  above  clause.  He  does  not 
claim  that  In  any  other  respect  the  power  was 
not  properly  exercised,  assuming  that  the 
grantor  could  mortgage  the  fee  at  all.  Under 
the  circumstances  out  of  which  the  deed  In 
question  grew,  and  for  the  reasons  given  in 
Imlny  v.  Huntington,  20  Conn.  146,  169,  170, 
we  think  tlie  above  clause  ought  to  receive  a 


liberal  construction  In  favor  of  the  grantor. 
The  court  below  has  found  that  the  defendant 
utterly  failed  to  carry  out  the  terms  of  the 
deed  on  his  part  to  be  performed,  and  refused 
to  do  so;  that  the  grantor  would  have  suffer- 
ed for  want  of  the  necessities  of  life  if  the 
plaintiff  had  not  done  work  and  expended 
money  In  his  behalf;  and,  further,  that  the 
entire  amount  found  due  was  "for  moneys  rais- 
ed, or  their  equivalent,  for  the  personal  bene- 
fit of  Orrin  A.  Doty,  with  his  knowledge  and 
at  his  request,  and  to  provide  him  with  the 
necessities  of  life."  Upon  the  facts  found,  we 
are  satisfied  that  the  mortgage  was  given  to 
raise  money  for  the  grantor's  personal  ben^t. 
within  the  meaning  of  the  reservation. 

The  defendant  further  claims  that  the  mort- 
gage ought  not  to  be  held  valid  as  to  him  be- 
cause "It  did  not  set  forth  tmly  or  fairly  the 
character  of  the  Indebtedness."  It  Is  un- 
doubtedly tnie,  as  a  rule,  that  a  mortgage,  lo 
be  valid  against  subsequent  bona  fide  pur- 
chasers and  Incumbrancers,  must  be  so  drawn 
that  the  record  of  It  will  gtve  notice,  with  rea- 
sonable certainty,  of  the  uattn«  and  amount 
of  the  Incumbrance  upon  the  ppopa^y;  but 
the  rule  has  no  application  to  this  case,  In  fa- 
vor of  the  defendant,  for  he  is  not  a  subse- 
quent purchaser,  nor  attaching  creditor,  dot  a 
subsequent  Incumbrancer  of  any  kind.  The 
note  and  mortgage  were  given  in  good  faltii 
to  secore  a  debt  then  existing,  and  foture  ad- 
vances which  the  plaintiff  had  bound  herself 
to  make,  and  all  Hie  defendant  Is  called  upon 
to  pay  In  order  to  redeem  Is  the  amount  found 
to  be  actually  due  upon  the  note.  There  Is 
nothing  here  of  which  he  can  justly  complain. 
We  think  the  mortgage  was  a  valid  mortgage 
for  the  amount  found  to  be  due.  We  are  also 
of  opinion  that  the  court  did  not  err  In  admit- 
ting the  testimony  objected  to,  that  tbere  is 
no  foundation  for  the  claimed  variance  be- 
tween the  complaint  and  testimony,  and  that 
there  is  nothing  in  these  matters  lo  justify  or 
deserve  further  discussion.  There  Is  no  emw. 
The  other  judges  concurred. 


LA  BARRE  v.  CITY  OF  WATERBURY. 

(Supreme  Court  of  Errors  of  Connecticat.     J«Ir 
13,  1807.1 

Ambndmrvt  of  Plbadido — Drvault  of  Dbfkttd- 
amt — koticb. 

1.  In  Ita  discretion,  a  court  may  pomit  t 
plaintiff  to  amend  his  complaint  after  a  default 
by  defendant  and  after  a  ht'arlng  in  damages  to 
the  court. 

2.  Where,  on  default  of  defendant,  and  on 
hearing  in  dnmugvs.  a  plaintiff,  over  deiendaut's 
objection,  seeks  to  prove  that  he  gave  defeuUant 
city  notice  of  injury  required  by  Gen.  St.  i  2tr7S, 
it  is  not  improper  for  the  court  to  direct  piaintilf 
to  amend  his  complaint  by  aUeging  the  giving  of 
such  notice. 

3.  Where,  on  default  of  defendant,  the  ciurt 
permitted  plaintiff  to  amend  by  the  insertion  nt 
aUegations  essential  to  a  recovery  in  snbstanciBl 
damages,  and  the  ooart  informed  defendant.  ~if 
he  desired,  he  could  plead  anew,  or  be  further 

I  heard  with  his  witnesses."  it  is  not  error,  six 
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mouths  after  such  amendment,  to  render  jodg- 
ment  for  BubstantUl  damages,  though  defendant 
filed  no  farther  pleading. 

Appeal  from  district  court.  New  Haven 
eountr;  Albert  P.  Bradetreet,  Jndge. 

Action  by  Amellen  La  Barre  against  the 
city  of  Waterbury  to  recover  damages  for 
personal  Injuries  claimed  to  hare  been 
caused  by  a  defective  highway.  Pacts 
found,  and  Judgment  rendered  for  the  plain- 
tiff for  $500,  and  appeal  by  the  defendant  for 
alleged  errors  in  the  rulings  of  the  court. 
No  error. 

Luclen  P.  Burpee,  for  appellant.  Edward 
F.  Cole,  for  appellee. 

HALL,  Special  Judge.  The  complaint  in  tbla 
action,  to  recover  damages  for  a  personal  in- 
jury sustainud  by  the  plaintiff  by  reason  of 
snow  and  Ice  upon  a  sldewall^  in  AVaterbury, 
contained  no  allegation  that  notice  had  been 
given  tbe  defendant,  as  required  by  section 
2673  of  the  General  Statutes.  The  defend- 
ant having  suffered  a  default,  tbe  plaintiff, 
upon  a  bearing  in  damages  to  tbe  court,  of- 
fered to  prove  the  fact  that  such  notice  bad 
been  given.  To  the  admission  of  tliis  evi- 
dence counsel  for  defendant  objected  upon 
tbe  ground  tbat  tbe  complaint  contained  no 
allegation  tbat  notice  had  been  given,  and 
tbat  tbe  notice  offered  was  insufficient,  in 
tbat  It  did  not  properly  describe  the  defect 
complained  of  In  tbe  highway.  T^e  defend- 
ant does  not  complain  of  any  ruling  of  the 
court  in  admitting  ^Is  evidence.  The  rec- 
ord does  not  show  that  tbe  court  received  it, 
or  made  any  ruling  upon  tbe  questions  pre- 
sented by  the  defendant's  objections;  and 
as,  in  tbe  defendant's  brief,  it  is  conceded 
that  tbe  points  thns  raised  were  never  de- 
cided, we  assume  that  tbe  evidence  so  of- 
fered was  not  received,  and  that,  in  view  ot 
the  subsequent  proceedings,  the  court  deem- 
ed It  unnecessary  to  malce  any  ruling  upon 
these  questions.  The  record  discloses  that 
some  time  after  tbe  bearing  the  court  or- 
dered the  plaintiff  to  axnend  his  complaint 
by  setting  forth  tbe  fact  tbat  notice  of  bis 
Injury  had  been  given  to  the  defendant,  and 
of  tbe  nature  and  cause  thereof,  and  of  tbe 
time  and  place  of  its  occnprence;  tbat  the 
plaintiff  thereupon  filed  a  motion  to  be  per- 
mitted to  amend  his  complaint  In  compli- 
ance with  the  direction  of  the  court,  which 
amendment  was  allowed;  that  the  court  in- 
formed counsel  for  the  defendant  that,  "if 
be  desired,  he  could  plead  anew,  or  be  heard 
further  with  bis  witnesses";  that  several 
months  thereafter  the  court  rendered  Judg- 
ment for  substantial  damages,  the  defend- 
ant, in  the  meantime,  having  failed  either  to 
file  an  answer  or  other  pleading,  or  to  pre- 
sent further  evidence  upon  the  hearing  in 
damages.  By  his  appeal  the  defendant  com- 
plains of  the  actiOF  ot  the  court  in  so  order- 
ing the  plaintiff  to  amend  his  complaint,  and 
in  rendering  Judgment  after  the  amendment. 


and  befwe  tbe  pleadings  hod  been  complet- 
ed. Though  tbe  plaintlfC  had  not  an  abso- 
lute right  to  amend  his  complaint  during 
tbe  hearing  in  damages  (Gulliver  v.  Fowler, 
M  Conn.  565,  30  AtL  852;  Trustees,  etc.,  v. 
Christ  Church,  68  Conn.  372,  36  Atl.  797),  the 
court,  under  sections  1023-1027  of  the  Gen- 
eral Statutes,  bad  discretionary  power  to 
permit  the  amendment  to  be  made.  The 
time  before  Judgment  wlttiin  which  the 
amendment  might  be  allowed  was  within 
the  court's  discretion,  and  the  exercise  of 
such  discretion  cannot  be  reviewed.  By  sec- 
tion 6,  rule  3,  under  the  practice  act  (Prac- 
tice Book,  p.  14),  the  court  may  permit  an 
amendment  at  any  stage  of  the  trial.  The 
defendant  suffered  no  injury  from  tbe  fact 
that  the  court  ordered  tbe  plaintiff  to  malve 
an  amendment.  The  allowance  of  the 
amendment,  upon  the  pialntifC's  motion,  was 
the  only  act  of  the  court  which  affected  the 
defendant's  Interests.  But  we  see  no  impro- 
priety in  the  court  suggesting,  or  even  di- 
recting, the  amendment  under  the  drcum- 
stances  shown  by  the  record.  Suifident  au- 
thority for  such  direction  may  be  found  in 
section  D  of  the  practice  act  (Practice  Book, 
p.  i). 

There  was  no  error  in  the  action  of  the 
court  in  rendering  Judgment  for  substantial 
damage,  after  the  amendment  was  allowed, 
and  before  further  pleadings  were  Hied.  It 
is  true  that  by  his  default  the  defendant  only 
admitted  the  truth  of  the  aUegations  of  the 
complaint  at  that  time,  and  that  tbe  afbsence 
of  an  essential  allegation  in  the  complaint 
could  not  be  supplied  by  proof  offered  by  tbe 
plaintiff  upon  the  hearing  in  damages. 
Sb^>ard  v.  Northampton  Co.,  45  Conn.  58: 
Pitkin  V.  Railroad  Co.,  64  Conn.  490,  30  Atl. 
772.  Assuming,  then,  that  having  proved 
his  actual  damage,  evldeuce  of  which  was 
I)resumably  offered  upon  the  hearing,  tbe 
plaintiff  could  have  recovered  judgment  for 
a  nominal  sum  only,  in  the  absence  of  an 
allegation  In  the  complaint  that  the  statu- 
tory notice  bad  been  given  to  the  defendant, 
yet,  as  the  amendment  related  back  to  the 
commencement  of  tbe  action,  tih'j  plaintllFs 
evidence  of  the  extent  of  his  injury,  already 
before  the  court,  became  appUoaUe  to  the 
complaint  as  amended.  Towns  of  Windham 
&  Chaplin  V.  Lltchfleld,  22  Conn.  232.  Upon 
the  pleadings  as  they  stood  after  the  allow- 
ance of  the  amendment,  tbe  plaintiff's  case 
thus  became  complete,  and  be  was  entitled 
to  a  Judgment  for  the  actual  damages 
proved,  unless  his  right  to  such  Judgment 
should  be  defeated  by  evidence  offered  by 
the  defendant.  Crane  v.  Transi^ortation 
IJne,  48  Conn.  3C3.  Since  it  is  by  a  fiction 
of  law  that  the  amendment  allowed  In  this 
case  related  back  to  the  commencement  of 
the  action,  it  was  undoubtedly  the  duty  of 
the  court,  in  permitting  Uit>  auieudmeut,  to 
see  that  the  rights  of  the  defendant  were 
not  injuriously  affected.  Bennett  v.  Collins, 
52  Conn.  3;    (^mstock's  Appeal  from  Corn- 
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uUssloners,  55  Conn.  219,  10  Atl.  r>r»9;  Towns 
of  Windham  &  CbapUn  r.  Lttctaflelil,  supra. 
In  the  opinion  ot  tbe  court,  In  the  case  last 
cited.  Judge  Hlnnian  says:  "llie  aiuenU- 
tuent  related  back  to  the  commencemeut  of 
the  suit,  and  tbe  petition,  in  tbe  Judgment  of 
law,  was  from  its  commencement,  as  it  is 
now.  It  is  true,  tbiis  is  a  Action  of  law,  ami 
for  that  reason  would  not  be  suffered  to  op- 
j'l-iitc  unjustly  upon  the  respondent:*."  IMd 
not  (he  court,  in  allowing  tbe  amendment  to 
the  complaint,'  carefully  guard  tibe  Interests 
of  tbe  defendant?  After  so  material  an 
amendment  had  been  made,  the  defendant 
was  clearly  entitled  either  to  have  the  de- 
fault opened,  and  be  permitted  to  plead  to 
the  complaint,  or  to  an  opportunity  to  pre- 
sent evidence  to  prove  either  that  no  notice 
or  only  an  insufHcient  notice  had  been  given 
to  the  defendant.  If  the  defendant  desired 
to  avail  Itself  of  either  of  these  privileges,  a 
motion  to  that  effect  should  have  been  made 
to  tbe  trial  court.  Tbe  court  not  having  de- 
nied tbe  defendant  either  of  these  rights, 
there  Is  no  ground  for  the  claim  that  the 
Judgment  was  erroneously  rendered  before 
the  pleadings  were  closed.  Ritchie  v.  Wal- 
ler, 63  Conn.  166,  28  Atl.  29.  Not  only 
was  the  right  to  plead  anew  or  present  fur- 
ther evidence  not  denied  the  defendant  but 
defendant's  counsel  was  expressly  informed 
that  either  of  these  privileges  would  be 
grauted,  and  final  Judgment  was  not,  in  fact, 
rendered  till  nearly  six  months  after  the 
amendment  was  allowed.  Tbe  defendant 
having  remained  silent  after  sucb  notice,  the 
court  might  very  properly  have  rendered  its 
final  Judgment  at  a  much  earlier  day.  As 
the  record  does  not  show  that  tbe  court 
ruled  upon  the  question  of  the  snfllclency  of 
the  alleged  notice,  we  do  not  consider  the 
second  assignment  of  errors.  There  is  no 
error.    The  other  Judges  concur. 

HALL,  Special  .Tudgc,  sat  in  place  of  FENX, 
J.,  who  was  unable  to  attend  court. 


NEW  YORK,  N.   H.  &  H.  R.  CO.  v.  IX)NG 

et  al. 

(Supreme  Court  of  Errors  of  Counecticut.    July 

IS.  1887.) 
Emin-kxt  Domain— Takino  Land  fok  Railroad 

PgKPOSES — NrCBSSITT—  PKOOECniKOSTO 

Appoint  Appraiskkr— Eviornck. 

1.  Under  Oen.  St.  g  3460,  proTiding  that  rail- 
roads may  talce  such  land  as  they  deem  necesganr 
for  their  purposes  upon  tiie  approval  of  the  rail- 
road comniisaioners,  where  a  railroad  company 
lias  expressed  its  intention  to  talce  land  for  its 
purposes  as  a  railroad,  and  has  obtained  the 
approval  of  the  railroad  commissioners  thereto 
in  the  manner  prescribed  in  the  statute,  the 
question  of  tbe  necessity  and  the  extent  of  the 
talviDKis  settled. 

2.  Where  a  railroad  company  applies  for  the 
appointment  of  appraisers  to  estimate  damages 
for  the  talcing  of  land  for  its  purposes,  the  essen- 
tial fact  of  necessity  is  shown  by  an  autheuti- 
rnted  copy  of  the  ^ute  of  the  applicant  to  take 
and  the  ordering  of  the  tHlcinR  of  the  land  de- 
scribed, with  a  like  copy  of  the  doings  of  the 
railroad  commissioner*  thereunder. 


3.  In  tbe  taltiiie  of  laud  fur  raiiruad  puriMiws. 
the  approTci  of  the  railroad  commissioner*  is  tb< 
essential  fact  to  show  necessity,  and  it  is  imma- 
terial that  the  expression  of  the  corporate  will 
which  receives  such  approval  was  formulated 
outside  the  state,  so  sudi  expression  binds  tbe 
corporation. 

4.  On  the  hearing  of  an  application  by  a  rail- 
road comiiany  for  the  apixtintment  of  at^raiser* 
to  estimate  damages  for  taking  land  for  its  pur- 
poses, the  averment  in  the  application  that  tbe 
company  could  not  obtain  the  land  by  agree- 
ment was  directly  denied,  and  it  was  averred 
that  the  land  was  sought  to  be  taken  for  steam- 
boat piuposes.  The  parties  relied  on  one  G.  to 
prove  the  averment  m  the  complaint,  and  also 
the  averment  in  the  answer.  Iirhl,  that  it  wa» 
error  not  to  allow  defendants  to  ask  G.  whether 
at  the  time  he  was  trying  to  buy  the  property 
he  did  not  say  "tliat  it  was  wanted  for  steam- 
boat  purposes.  — the  inability  to  obtain  the  land 
"for  railroad  purposes"  l>ehig  essential  to  juris- 
diction to  appoint  appraisers,  under  Gen.  St.  f 
8464. 

Appeal  from  superior  court.  New  Loudon 
county;  Milton  A.  Shumw^ay,  Judge. 

Application  by  tbe  New  York,  New  Haven 
&  Hartford  Railroad  Company  for  the  ap- 
pointment of  appraisers  to  estimate  damajre^ 
for  the  taking  by  such  company  of  land  be- 
longing to  George  M.  Long  and  others  for 
railroad  pun>oee8.  From  an  order  appoint- 
ing appraisers.  Long  and  others  appeal.  Re- 
versed. 

This  was  an  application  to  a  Judge  of  the 
superior  cotirt  tot  (he  appointment  of  ap- 
praisers to  appraise  and  value  certain  lands 
and  easements  belong^lng  to  tbe  defendants, 
which  the  plaintiff  has  elected  and  intt-nds 
to  take  (or  raihxMid  purposes.  Tbe  appUc«- 
tlon  is  this:  "To  the  Honorable  Milton  A. 
Shumway,  a  Judge  of  tbe  Superior  Conn  of 
tbe  State  of  Connecticut:  The  application 
of  tbe  New  York,  New  Haven  and  Hartford 
Railroad  Company,  a  railroad  contra  tion 
under  the  laws  of  this  state,  respectfully  rvft- 
resents:  (1)  Said  railroad  company,  on  Feb- 
ruary 8,  1896.  as  set  forth  in  the  following 
res<riutlon  by  its  board  of  directors,  took  for 
railroad  purposes  the  lands  therein  describ- 
ed, viz.:  'Resolved,  tliat  this  company,  sub- 
ject to  the  approval  of  the  railroad  commb<- 
sioners,  hereby  takes  for  additional  tracks, 
turnouts,  and  freight  and  passenger  stations 
and  depots  at  New  London,  Connecticut,  the 
following  piece  or  parcel  of  land  sitoate.  Iy> 
ing.  and  being  in  said  town  of  New  I^Midoa. 
and  bounded  and  described  as  follows,  to 
wit:  The  tract  belongs  to  George  M.  I^n^. 
Edward  T.  Pettlgrew,  and  ItKMnas  Hamil- 
ton, all  of  the  town  of  Groton,  Conn.,  and  Is 
boimded  on  the  north  and  west  by  lands 
belonging  to  or  leased  by  this  company,  on 
the  east  by  New  London  Harbor,  and  on  the 
south  by  lands  now  or  late  of  George  li. 
Powers;  together  with  all  easements,  fran- 
chises, and  rights  connected  with  or  appart«- 
nant  to  said  described  tract  and  parcel  of 
land.'  (2)  The  said  George  M.  Long.  &1- 
ward  T.  Pettlgrew  and  Thomas  Hamiitnit. 
named  In  said  resolution,  are  the  owners  f>f 
said  tract  of  land  as  aforesaid,  and  of  all 
the  easements,  franchises,  and  rights  cuu- 
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nected  therewith  or  appurtenant  thereto,  ex- 
cept a  right  or  easement  belonging  to  Am- 
brose Lester,  of  New  London,  In  said  state, 
to  maintain  and  use  water  pipes  as  now  laid 
across  said  land  for  the  purpose  of  supplying 
vessels  with  water,  and  with  the  right  of 
access  and  of  mooring  a  water  boat  for  the 
convenient  exercise  of  said  right.  Tbonuis 
F.  Morgan,  of  Gi-o>t<M),  Is  the  owner  of  a 
mortgage  interest  In  the  said  lands.  (3)  On 
March  27,  1896,  the  railroad  commissionera 
of  this  state,  after  dne  notice  to  all  parties 
in  interest,  to  wit,  to  the  aforesaid  persons, 
and  after  due  hearing,  had  made  their  order 
and  finding  approving  the  taking  by  said 
railroad  company  of  said  land  with  the  ease- 
ments, franchises,  and  rlghtts  connected  there- 
with or  appurtenant  thereto,  a  copy  of  which 
finding  and  order  is  hereto  annexed  as  Exhibit 
A.  (4)  Said  railroad  company,  on  February  8, 
1896,  had,  and  ever  since  has  had,  the  right  to 
take  said  real  estate,  as  above  described,  for 
said  purposes,  and,  although  It  has  endeavored 
to  agree,  has  been  unable  to  obtain  said  real 
estate  by  agreement  with  the  parties  Interested 
therein,  Wherefore  said  railroad  company 
applies  to  your  honor  for  the  appointment  of 
appraisers,  as  provided  by  statute,  to  esti- 
mate aU  damages  that  may  arise  to  any  per- 
son from  the  taking  and  occupation  of  the 
aforesaid  real  estate  for  railroad  purpose.'',  and 
for  such  other  and  further  relief  as  it  may 
be  entitled  to  receive.  Dated  at  New  Lon.lon, 
this  7th  (lay  of  January,  1897." 

The  record  also  includes  a  certified  copy  of 
the  vote  of  the  plaintiff's  directors,  recited  in 
the  first  paragraph  of  the  aiipUcation.  And 
also  a  certified  copy  of  the  doings  of  the  board 
ot  railroad  commissioners,  referred  to  in  the 
third  paragraph.  Exhibit  A  is  as  follows: 
"Exhibit  A:  State  of  Connecticut,  Ofllce  of 
tlie  Railroad  Commissioners.  Hartford,  March 
— .  1836.  Upon  the  fore;{oIng  application  of 
the  New  York,  New  Haven  and  Hariford  Rtil- 
road  Corpany,  after  due  notice  to  all  parlies 
in  interest,  and  after  dne  hearing  of  said  par- 
ties at  the  time  and  place  stated  in  said  no- 
tice, we  find  that  the  property  described  in 
said  application  consists  of  a  tract  of  land 
situated  on  New  London  Harbor,  In  said  New 
r^jDcton,  bounrled  as  appears  in  said  applica- 
tion, with  riparian  rights  or  franchiiies  in  said 
liarbor  connected  with  or  appurtenant  to  said 
land,  and  with  a  right  or  easement  belonging 
to  Ambrose  Lester,  of  said  New  l,ondou.  to 
maintain  and  use  water  pipes  as  now  laid 
across  said  land  for  the  purpose  of  supplying 
vessels  with  water,  and  with  the  right  of  ac- 
cess and  of  mooring  a  water  boat  for  the  con- 
venient exercise  of  f^ald  right.  We  further 
find  that  said  land,  with  said  easements,  fran- 
chises, and  rights  connected  therewith  or  ap- 
purtenant thereto,  as  described  In  said  appli- 
cation and  vote  of  condemnation,  are  neces- 
sary to  said  railroad  comi<any  for  the  pur- 
poses set  forth  in  said  aprllcatlon  and  vote, 
and  we  approve  the  taking  by  said  rallroal 
ccjupany  for  such  pni-pcstia  of  such  land,  with 


such  easements,  franchises,  and  rights.  Gee 
M.  WocdnilT,  Wm.  O.  Seymour,  Alex.  0.  Rob- 
ertscn,  Itallrcad  Commli-slont  r^." 

The  Judge  Issued  an  order  of  notice.  The 
parties  defendant  appeared  before  him  on  the 
day  named,  and  filed  a  demurrer  to  the  appli- 
cation, which  was  overruled.  The  defendants 
then  filed  an  answer  setting  up  four  defenses. 
The  first  defense  admitted  the  second  para- 
graph of  the  application,  and  denied  tlie  other 
paragraphs.  The  second  defense  alleged  that 
the  said  vote  of  the  plaintiff's  directoi-s  was 
Itassed  "not  within  the  territorial  limits  of  the 
state  of  Connecticut."  The  third  defease  aver- 
red that  there  was  no  necessity  for  the  plain- 
tiff to  take  the  said  property,  or  any  part 
thereof.  The  fourth  defense  is  as  follows: 
"Fourth  defense:  To  so  much  of  add  applica- 
tion as  asks  for  the  appointment  of  appraisers 
to  fix  the  value  of  the  easements,  franchises, 
and  rights  referred  to  in  the  said  vote  set 
forth  In  said  application,  the  defendants  say: 
Paragraph  1.  That  there  is  no  necessity  for  the 
applicant  to  take  the  whole  or  any  part  of  said 
easements,  franchises,  and  rights  for  railroad 
purposes,  or  for  any  pui-pose  for  which  the 
applicant  could  lawfully  take  the  defendants' 
property.  Par.  2.  The  defendants  allege  that 
either  the  whole  or  the  greater  part  of  the 
easements,  franchises,  and  rights  referred  to  in 
said  alleged  vote  set  forth  in  said  application 
are  outside  of  the  limits  of  any  survey  made 
by  the  railroad  company,  and  outside  the  terri- 
torial limits  of  any  location  Intended  to  be  oc- 
cupied by  anj-  structure  whatever  by  the  said 
applicant  Par.  3.  Certain  easements,  fran- 
chises, and  rights  referred  to  In  said  paragraph 
1  are  necessary  to  the  applicant  only  for  the 
purpose  of  establlshiug  and  continuing  a  line 
of  boats  or  ships,  and  for  the  purpose  of  prose- 
cuting the  business  of  transporting  goods, 
wares,  merchandise,  and  passengers  by  water, 
and  not  as  a  railroad  corporation.  Par.  4. 
Some  part  of  said  easements,  franchises,  and 
rights  are  sought  to  be  obtained  by  the  ap- 
plicant by  this  process  for  the  purpose  of  en- 
abling a  water  carrier  or  transportation  com- 
pany to  have  and  use  the  same  for  the  purpose 
of  carriage  and  transportation  for  hire  of 
goods,  wares,  merchandise,  and  passengers  up- 
on the  high  seas.  Par.  6.  There  Is  no  descrip- 
tion of  the  easements,  franchises,  and  rights 
claimed  to  have  been  taken,  and  this  objection 
was  made  before  the  railroad  commissioners. 
Par.  6.  Before  the  railroad  commissioners  the 
defendants  objected  and  protested  against  any 
action  being  taken  therein,  because  no  taking 
of  the  property  In  question  was  alleged  in  the 
application  to  said  board,  and  because  there 
was  no  sufficient  and  accurate  description  of 
the  proijerty  to  be  taken  alleged  or  contained 
in  the  application  to  said  board,  and  because 
there  was  no  sufildent  and  definite  purpose 
alleged  for  the  claimed  taking,  and  because  the 
nature  of  some  of  the  easements,  franchises, 
and  rights  was  such  as  not  to  be  subject  of  a 
taking  as  claimed  by  the  applicant.  Par.  7.  The 
map  showing  the  property  claimed  to  have  been 
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taken,  and  produced  before  and  acted  upon  by 
the  raili-oad  commissioners,  and  lodged  wltb 
them  and  made  part  of  their  finding,  dl£C«^ 
materially  from  the  property  claimed  to  be 
taken  as  described  in  the  vote  constituting  the 
alleged  taking.  Far.  8.  The  said  propei-ty  de- 
scribed In  said  vote  constituting  the  alleged 
taking  was  ueTer,  and  is  not,  within  the  lay- 
out or  location  of  the  applicant's  road  or  right 
of  way,  and  was  never,  and  is  not,  within  Its 
line  of  road,  location,  or  right  of  way  as  al- 
tered, located,  approved,  or  established.  Par. 
9.  There  was  no  notice  or  warning  given  of 
the  alleged  meeting  of  the  said  board  of  di- 
rectors touching  or  relating  to  the  subject-mat- 
ter of  the  taking  of  the  property  in  question, 
or  relating  to  any  proposed  action,  vote,  or  res- 
olution, in  respect  to  such  taking.  Par.  10. 
Tlie  whole  number  of  directors  were  not  pres- 
ent art  said  alleged  meeting,  nor  did  the  full 
board  of  directors  participate  in  said  meeting 
or  vote." 

To  these  defenses  the  plaintiff  demurred,  ex- 
cept paragraphs  4  and  7  of  the  fourth  defense. 
These  paragraphs  were  denied.  The  Judge 
heard  the  parties,  and  found  the  issues  of  law 
and  fact  for  the  plaintiff,  and  appointed  ap- 
praisers. The  finding  of  facts  is  this:  "Find- 
ing. (1)  Upon  the  trial  of  the  Issues  of  fact 
as  on  file,  the  said  applicant,  the  New  York, 
New  Haven  &  Hartford  Railroad  Company, 
offered  the  testimony  of  S.  A.  Gardin^  to 
prove  the  allegations  of  paragraph  4  of  Ita 
complaint,  that  the  said  applicant  had  en- 
deavored to  agree,  but  had  been  unable  to  ob- 
tain the  property  in  question  by  agreement 
with  the  parties  Interested  therein.  The  re- 
spondents then,  tot  the  purpose  of  proving  the 
allegations  of  the  fourth  paragraph  of  the 
fom'th  defense,  asked  said  Gardiner  the  fol- 
lowing question:  'Second.  At  the  time  you 
were  trying  to  agree  with  G.  M.  Long  &  Com- 
pany for  the  purchase  of  this  property,  did  yon 
not  say  to  them  that  it  was  wanted  for  steam- 
boat purposes?'  The  applicant  objected  to 
this  question  on  the  ground  that  parol  evi- 
dence of  this  character  was  not  admissible  to 
contradict  the  formal  recorded  vote  of  con- 
demnation, and  that  the  declarations  of  the 
agent  of  tlie  corporation  could  not  change  the 
purposes  f«r  which  the  property  was  taken  In 
such  vote  of  condemnation.  The  evidence  was 
excluded,  and  the  respondents  duly  excepted. 
(2)  On  said  trial  the  respondents  oCFered  parol 
evidence  to  show,  as  they  claimed,  that  a  cer- 
tain map  was  produced  before  the  ralli-oad 
commissioneng  at  the  hearing  before  them, 
which  said  map  limited  and  confined  the  prop- 
erty taken,  and  confined  the  description  of  the 
property  so  as  to  include  only  the  wharf  super- 
structure upon  said  property,  and  did  not  in- 
clude the  wharfage  rights  extending  towards 
the  channel  of  and  Into  the  harbor  of  New 
London.  The  respondents  also  offered  to  show, 
In  connection  with  said  evidence,  that  it  was 
agreed  tliat  said  map  should  be  marked,  and 
should  become  a  part  of  the  finding  of  the  rail- 
road commissioners  approving  of  the  taiilns  of 


the  land  described;  that  said  map  was  nuitk- 
ed,  but  that  It  was  not  on  file  In  the  rmilraad 
commissioners'  office.  To  this  evidence  the  ap- 
plicant objected.  It  was  excluded,  and  the  re- 
spondents duly  excepted.  (S)  All  the  aUega- 
tlons  of  the  application  are  found  true.  The 
allegations  of  the  answer,  which  were  held  to 
be  sufllclent  in  law,  are  found  not  true;  and 
appraisers  were  appointed  as  appears  by  the 
record  in  the  cause."  The  deanurrer  to  the 
application  was  overruled,  and  the  demnrrec 
to  the  respondents'  answer  was  sostained  in 
part  and  overruled  in  part,  as  appears  on  file. 
The  defendants  api^ealed  to  this  court. 

Henry  Stoddard  and  Tracy  Waller,  for  ap- 
peUants.  Augustus  Brandegee  and  Hadlal  A. 
Hull,  for  appellee. 

ANDREWS,  C.  J.  (after  stating  tiie  Caets). 
Section  3494  of  the  General .  Statutea  enaeta 
that,  "When  any  railroad  company  sbaJl  have 
the  right  to  take  real  estate  for  railroad  pur- 
poses, and  cannot  obtain  it  by  agreement  with 
the  parties  Interested  therein.  It  may  apply  to 
any  Judge  of  the  superior  coort  for  the  ap- 
pointment of  appraiaetfi  to  estimate  all  dam- 
ages," etc.  The  application  in  this  case  is 
brought  under  that  tectktn.  It  purports  to  eet 
forth  facta  from  which  it  will  appear  that 
the  applicant,  a  railroad  company,  has  the  risht 
to  take  for  railroad  purposes  the  real  estate 
described  in  the  first  paragraph,  and  ttiat  ft 
cannot  obtain  the  same  by  agreement  wltb  the 
parties  Interested  therein.  The  Judge  held 
that  both  these  propositions  were  properly 
averred  and  had  been  proved,  and  thereupon 
appoin :ed  t he  appro isers.  The  dtf en  'ants'  ap- 
peal contains  a  long  list  of  ass.'gmuents  of  er- 
rors. They  can,  however,  aH  be  considered 
under  the  two  propoBitions  above  indicated: 
Did  the  facts  show  that  the  applicant,  being 
a  railroad  company,  had  the  right  to  take  the 
real  estate  described  for  ralhroad  purposes? 
And  was  It  unaUe  to  obtain  the  same  by 
agreement  with  the  parties  tnteies:ej  therein? 
And,  perhaps,  the  third  question:  Were  any 
errors  committed  in  the  comse  of  the  bearlxis? 
It  was  necessary  for  the  Judge  to  answer  the 
first  two  questions  In  the  affirmative  before  be 
had  Jurisdiction  to  app<^t  the  appraisers. 
And  It  is  necessary  now.  In  order  that  the  ap- 
pointment be  a  valid  one,  that  the  third  ques- 
tion be  answered  in  the  negative.  To  an- 
swer these  questions  with  deampss.  It  wUI  bt 
useful  to  recur  briefly  to  fundamental  princi- 
ples. The  constitution  provides  "that  the 
property  of  no  person  shall  be  taken  for  pub- 
lic use  withont  Just  compensation  therefor." 
Const  art.  1,  i  11.  "In  ita  application  to  tbe 
condemnation  of  land  for  railway  nae,  tbe 
word  'taken,'  in  the  eonstitaUon,  means  tbe 
exclusion  of  the  owner  from  use  and  posses- 
sion, and  the  actual  assomptlon  of  exclusive 
possession  by  the  railroad  corporation  at  tbe 
termination  and  as  the  result  of  Judicial  pro- 
ceedings." Woodruff  V.  Catiin,  54  Conn.  2«9. 
a  AtL  854.    See,  also,  Shannahan  r.  City  of 
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Waterburr.  63  Conn.  424,  28  Atl.  611;  Ste- 
vens T.  Battel!.  49   Conn.  163.     Tllle  to  aU 
property  Is  held  on  tbe  Implied  condition  that 
it  must  be  surrendered  to  the  goTemuient,  ei- 
ther In  whole  or  In  part,  when  the  public  ne- 
crstiities,   evidenced   according   to  the   estab- 
lished forms  of  law,  demand.     Todd  v.  Aua- 
tin,  34  Conn.  88;   FeoiJe  v.  Mayor,  eta,  of 
New  Yoric,  32  Barb.  112.    This  power  to  up- 
propriate  private  property  Is  the  eminent  do- 
main.   And  every  species  of  property  which 
the  government  may  require  may  be  seized 
and  appropriated  under  tbia  right.     Cooley, 
Const.  Lim.  (Gth  Ed.)  640.    Primarily,  tbe  pow- 
er to  exercise  this  right  resides  with  the  leg- 
islature.    It  Is  a  right  which  appertains  to 
sovereignty.     Clark  v.  Town  of  Saybrook,  21 
Conn.  324;   New  York,  H.  &  N.  R.  Co.  v. 
Brston.  H.  St  E.  R.  Ca,  36  Conn.  196;   Good- 
win V.  AVethersfleld,   43  Conn.   438;   2  HUl. 
Real  rrop.  585;    Rand.  £3m.  Dom.  {  99.     But 
power  to  exercise  this  right  may  be  conferred 
by  the  legislature  on  an  individual,  a  board,  or 
a  coriioration.     Olmstead  v.  Camp,  33  Conn. 
532;    Bradley  v.  Raib-oad  Co.,  21  Conn.  294; 
Eaton  V.  Railroad  Co..  51  N.  H.  504.     What 
tbe  legislature  really  does  in  such  cases  is  to 
declare  the  public  use  and  the  existence  of  a 
public  necessity  for  the  condemnation  of  land 
to  such  use,  and  then  to  confer  on  the  indi- 
vidual, the  board,  or  the  corporation  the  right 
to  select  the  property  which  is  to  be  appro- 
priated to  that  use.     Thus,  in  the  flowage 
laws,  the  legislature  confers  the  right  to  take 
land  on  the  Individual  who  desires  to  erect  a 
dam.     In  the  highway  laws  the  right  to  take 
lauil  for  highways  is  conferred  on  the  select- 
men of  tbe  towns  or  committees  of  tbe  supe- 
rior court,  and  in  cases  of  railroads  the  right 
Is  conferred  on  the  corporation  owning  the 
railroad.    Cemetery  associations,  water  com- 
panies, street  railways,  and  other  like  cosn- 
paules  are  other  Instances  of  the  same  kind. 
In  each  case  tbe  legislature  declares  that  pub- 
lic necessity  requires  the  condemnation  of  land 
for  such  public  use.     The  power  is  a  political 
one,  or,  as  sometimes  called,  a  legislative  or 
admluLstrative  one.     When  exercised  by  tbe 
legislature.  Its  decision  of  the  questicn  of  tbe 
necessity  of  condemnation  for  such  public  use, 
and  as  lo  the  extent,  aeccssity,  and  propriety 
of  tbe  taking,  is  ordinarily  conclusive.     With 
its  decision  the  courts  cannot  ordinarily  inter- 
fere.     Todd  V.   Austin,   supra;   Woodruff  v. 
Catlin,  54  Conn.  297,  6  Atl.  840;   Woodruff  v. 
Railroad  Co.,  59  Conn.  63,  20  Atl.  17;    Varick 
V.  Smith,  5  Paige,  137;   Kramer  v.  Railroad 
Co..  5  Ohio  St.  146;   In  re  Union  Ferry  Co., 
98  N.  Y.  139;   Cooley,  Const.  Lim.  648.     The 
act  of  the  legislature  is  the  only  adjudication 
necessary  on  this  question,  unless  the  consti- 
tution has  required  something  further.     When 
this  power  is  exercised  by  a  corporation  upon 
•which  the  legislature  has  conferred  the  right 
to  use  it,  all  tbe  steps  required  by  tbe  legis- 
lature must  be  complied  with.     And  when 
these  required  steps  have  been  complied  with, 
then  the  decision  of  the  corporation  as  to  tbe 
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extent,  necessity,  and  propriety  of  tbe  taking 
Is  as  conclusive  as  when  made  by  tbe  legisla- 
ture itself.  Town  of  Harwinton  v.  CatUn,  19 
Conn.  520;  Cockcroft's  Apiieal.  60  Coui.  161, 
22  AU.  482;  People  v.  Snaltb,  21  N.  Y.  595; 
la  re  Fowler,  53  N.  Y.60;  Ash  T.ConunlBgs,  SO 
N.  H.  591;  In  re  Mt.  Washbigton  Road  Co.,  35 
N.  H.  134;  National  Docks  Uy.  Co.  v.  Central 
R.  Co.,  32  N.  J.  £q.  735;  Cooley,  Const  Lim. 
660.  Tbe  exercise  of  the  power  by  tbe  legis- 
lative appointee  is  still  tbe  exercise  of  a  po- 
litical power,  which  the  courts  may  not  con- 
trol U.  S.  V.  Jones,  100  U.  S.  319,  3  Sup.  Ct 
346.  Doubtless,  tbe  courts  may,  In  any  case. 
Inquire  whether  or  not  the  steps  prescribed  by 
the  legislature  have  beoi  taken,  and  whether 
the  use  for  which  sequej>tration  Is  authorized 
Is,  in  its  nature,  a  public,  and  not  merely  a 
private,  use.  If  any  legislative  appointee 
sbould  in  fact  use  the  pro|>erty  taken  for  any 
other  use  than  the  one  which  the  legislature 
bad  declared  to  be  a  public  use,  it  could  be  re- 
strained by  an  injunction  or  other  suitable 
remedy. 

Tbe  legislature  of  this  state  has  provided 
that  railroads  may  take  any  such  land  as 
they  deem  necessary  for  their  purposes  upon 
tbe  approval  of  the  railroad  commissioners 
in  tbe  manner  pointed  out  in  the  statutes 
(Gen.  St.  i  3460),  and  so  has,  in  effect,  de- 
clared that  land  taken  by  a  railroad  com- 
pany for  railroad  purposes  is  taken  for  a 
pubUc  use  (Gen.  St  i§  3460-^462).  Bradley 
V.  Railroad  Cio.,  21  Conn.  294.  Whenever, 
then,  any  railroad  company  has  expressed  its 
desire  and  Intention  to  take  land  for  its  pur- 
poses as  a  railroad,  and  has  obtained  tbe  ap- 
proval of  tbe  railroad  commissioners  there- 
to in  tbe  manner  set  forth  in  the  statutes,  it 
would  seem,  under  the  authorities,  that  tbe 
question  of  the  necessity  and  tbe  extent  of 
the  taking  was  settled  beyond  dispute.  But 
tbe  taking  is  not  complete  tlU  tbe  compensa- 
tion to  be  paid  to  the  landowner  la  ascer- 
tained, and  either  paid  or  secured.  Unlike 
the  adjudication  of  the  necessity  and  extent 
ot  the  taking,  the  whole  process  by  which 
the  compensation  is  ascertained  Is  Judicial 
Cooley,  Coast.  Lim.  005;  Ames  v.  Railroad 
Co.,  21  Minn.  241.  "The  legislature  may  de- 
termine what  private  property  is  needed  for 
public  purposes.  That  is  a  question  of  a 
political  and  legislative  character.  But 
when  the  taking  has  been  ordered,  then  tbe 
question  of  compensation  is  Judicial.  It 
does  not  rest  with  the  public  taking  the 
property,  through  the  legislature,  its  repre- 
sentative, to  say  what  compensation  shall 
be  paid,  or  even  what  shall  be  the  rule  of 
compensation.  Tbe  constitution  has  de- 
clared that  Just  compensation  shall  be  paid. 
and  the  ascertainment  of  that  is  a  Judicial 
Inquiry."  Monongabela  Nav.  Co.  v.  U.  S., 
148  U.  S.  312,  327,  13  Sup.  Ct  62&  The 
landowner  is  not  entitled,  as  a  matter  of 
right,  to  a  Jury  trial,  because  the  constitu- 
tion has  not  so  required;  but  he  Is  entitled 
to  have  an  Impartial  tribunal,  with  the  usual 
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rights  and  privileges  wblcb  att^id  Judicial 
InTcstlgatloiiB.  It  is  a  suit  at  law.  Searl  t. 
School  Dlst.  No.  2,  124  V.  8.  197,  8  Sup.  Ot. 
460.  Under  our  practice  the  application  to 
the  Judge  to  appoint  the  appraisers  is  the 
first  step  In  the  Judicial  process;  and,  as  we 
have  Indicated,  it  was  necessary  for  the 
Judge  to  pass  upon  the  questions  presented 
in  the  statute  and  alleged  in  the  application 
before  he  had  Jurisdiction  to  appoint  the  ap- 
praisei-s.  The  power  to  appoint  Implies  the 
power  to  pass  upon  and  decide  the  Jurisdic- 
tional facts. 

The  authenticated  copy  of  the  vote  of  the 
ap)>llcant  to  take  and  the  ordering  of  the 
talcing  of  the  land  described,  with  the  Uke 
copy  of  the  doings  of  the  railroad  commis- 
sioners, answer  the  first  question  in  the  af- 
firmative. These  records  were  In  the  nature 
of  a  Judgment  The  defendants  °  urge  two 
points  which  may  not  be  included  in  the  sup- 
posed Judgment:  That  the  vote  was  not 
passed  in  this  state,  but  in  the  state  of  New 
Tork;  and  that  the  applicant  company  Is 
not  authorized  to  take  land  in  New  London. 
In  the  taking  of  land  for  railroad  purposes 
In  this  state  the  approval  of  the  railroad 
commissioners  is  the  essential  fact;  and, 
when  that  approval  is  duly  given,  it  is  not 
very  material  that  the  expression  of  the  cor- 
porate will  which  receives  that  approval 
was  formulated  outside  the  territorial  limits 
of  the  state.  Of  course,  It  must  be  an  ex- 
pression of  the  corporate  will  which  binds 
the  corporation.  In  the  year  1889  the  legis- 
lature authorized  the  applicant  to  Increase 
Its  capital  stock,  and  to  exchange  its  own 
stock  for  the  stock  of  its  leased  lines,  of 
which  the  Shore  Line  Railroad  was  one;  and 
provided  that  when  such  exchange  was  com- 
pleted all  the  franchises  of  the  leased  road 
should  be  merged  in  and  belong  to  the  appli- 
cant After  this  lapse  of  time,  and  there 
being  no  averment  to  the  contrary,  we  are 
not  prepared  to  say  that  this  applicant  is 
not  empowered  to  take  the  land  described. 
We  think  the  first  general  question  was  c«w- 
rectly  answered  by  the  Judge  of  the  court, 
as  It  must  be  now,  in  the  affirmative. 

The  second  general  question  was  decided 
as  one  of  fact,  and  that  decision  Is  binding 
on  this  court  unless  there  Is  some  en-or.  We 
pass,  then,  to  the  third  question. 

The  legislature  does  not  Intend  that  any 
railroad  company  shall  have  the  right  to 
take  land  for  Its  purposes  by  the  power  of 
eminent  domain  unless  It  has  exhausted  all 
reasonable  efforts  to  obtain  the  land  It  de- 
sires by  agreement.  The  averment  that  "It 
cannot  obtain  it  [the  land]  by  agreement 
with  the  parties  Interested  therein"  is  a  nec- 
essary one,  and  must  be  proved  before  the 
appraisers  can  be  appointed.  Williams  v. 
Railroad  Co.,  13  Conn.  397.  It  was  a  condi- 
tion precedent  to  the  right  to  take  the  land. 
Town  of  Torrington  v.  Nash.  17  Conn.  197. 
This  averment  In  the  present  application 
was  denied.    The  first  defense  was  a  direct 


dental  of  this  averment.  The  fourth  para- 
graph of  the  fourth  defense  was,  in  effect, 
an  averment  that  the  lands,  easements,  eti-.. 
were  sought  to  be  taken,  not  for  railroad 
purposes,  but  for  steamboat  purposes,— an 
Indirect  denial.  This  defense  was  traversed 
by  the  applicant  Upon  the  issues  of  fact 
so  Joined  the  burden  of  proof  was  on  the 
applicant  to  prove  its  averment  that  it  was 
unable  to  obtain  the  land  by  agreement;  and 
the  burden  was  on  the  defendants  to  prove 
the  fourth  paragraph  of  its  fourth  defense. 
For  these  purposes  it  would  seem  that  both 
parties  depended  upon  the  testimony  of 
Capt  S.  A.  Gardiner.  The  defendant  asked 
Capt  Gardiner  this  question:  "At  the  time 
you  were  trying  to  agree  with  G.  M.  Lone 
A  Co.  for  the  purchase  of  this  property,  did 
yon  not  say  to  them  that  it  was  wanted  for 
steamboat  purposes?"  This  question  was 
objected  to  by  the  applicant,  and  was  ex- 
cluded. We  think  this  was  error,  and.  as  it 
seems  to  us,  a  material  error.  It  does  not 
appear  whether  this  question  was  asked  on 
cross-examination  of  Capt  Gardiner  as  a 
witness  for  the  applicant,  or  was  asked  of 
him  as  a  witness  of  their  own.  Nor  does  It 
make  any  difference.  The  question  was  ad- 
missible in  either  way,  and  the  answer 
should  have  been '  received.  The  objection 
to  this  question,  and  the  ruling  upon  it. 
missed  the  point  to  which  the  question  was 
directed.  It  was  not  asked  for  the  purpose 
of  contradicting  the  vote  of  the  applicant, 
or  In  any  way  to  affect  that  Intent  It  was 
asked  for  the  purpose  of  showing  precisely 
what  took  place  between  Capt  Gardiner  and 
the  defendants  at  the  time  he  attempted  to 
negotiate  with  them  in  respect  to  the  land. 
The  applicant  averred  that  they  needetl  the 
land  for  railroad  purposes,  and  that  the; 
could  not  obtain  It  by  agreement  The 
averment  means,  if  it  iias  any  meaning  in 
the  application,  that  they  could  not  obtain 
It  for  railroad  purposes,  by  agreement.  If 
they  had  sought  to  obtain  It  by  agreemen: 
only  for  steamboat  purposes,  then  the  aver- 
ment of  the  application  was  not  proved,  and 
the  fourth  paragraph  of  the  fourth  defrast 
was  proved.  There  Is  error,  and  the  ca^e  is 
remanded  for  further  proceedings  according 
to  law.    The  other  Judges  concur. 


CHATPIBLD  V.  BUNNELL  et  al. 
(Supreme  Court  of  Errors  of  Connecticnt    Joit 

IS.  1897J 
HxLicioirs    Pkosbcution  —  Uaucb  —  Fkobabll 

CAUSe— EVIUBXCB— MlTIQlTINO  Damaoks— Leai- 

INO  Qdestiox— RsmBBcr  aicd  Ckoss  ExaKINv- 

Tiox — New  Trial. 

1.  In  an  action  a^inst  P.  and  B.  for  malicioai 
prosecution  of  plaintiff  for  theft  of  $17  fr<^ 
them  (it  being  claimed  by  plaintiff  that  it  shon.j 
be  inferred  that  they  acted  with  malice,  from  ti« 
tect  that  they  knew  he  took  the  monev  under  a 
daim  that  he  had  a'..tached  it  on  a  writ  against  J.. 
au  actress,  in  which  they  and  C.  had  b^n  nu<i« 
garnishees,  and  it  being  denied  that  it  was  b<r 
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money,  and  appMring:  that  it  had  been  taken  In 
by  P.  for  tickets  lold  by  him,  aa  treaanrer  of  a 
theater  belonging  to  B.,  on  a  iiight  when  J.  waa 
playing  at  the  theater,  and  plaintiff  having  testi- 
fied that  he  began  service  of  the  writ  by  leaving 
a  copy  with  P.,  aa  gamiahee,  and  taking  $12, 
which  he  found  in  the  Ix>x  office,  stating  at  the 
time  to  P.  that  he  attached  it,  and  that  P.  then 
disclosed  that  he  was  not  indebted  to  J.,  and  that 
the  money  was  claimed  by  B.  as  his  property,  and 
also  by  C.  as  his,  and  defendants  having  testi- 
fied that  plaintiff  went  awny  after  leavmg  the 
copy  with  P.,  and  later  came  back  stealthily,  and 
seized  the  money  without  any  explanation,  and 
made  off  with  it,  and  that  when  P.  made  up  hia 
acrounta  for  the  evening's  sales  he  found  that 
$17  was  missing),  it  is  a  proper  snitiject  of  in- 
quiry, on  the  issue  of  whether  defendants  had 
piDbable  cause  for  believing  that  plaintiff  stole 
$17  of  their  money,  how  much  money  waa  taken, 
and  whether  it  was  or  was  not  believed  by  them 
to  be  theirs;  and  it  is  therefore  error  to  refuse 
to  allow  P.  to  state  the  method  in  which  he  han- 
dled the  receipts  from  the  different  classes  of 
shows  for  which  he  sold  tickets,  defendants' 
r'aini  being  that  as  to  one  class  he  acted  as  agent 
of  B.,  but  as  to  another  as  agent  of  outside  par- 
ties, who  hired  tJie  theater  for  the  night;  that 
on  the  night  in  question  he  waa  selling  tickets 
for  shows  of  each  class;  and  that  it  would  appear 
from  his  answer  bow  they  had  come  to  the  result 
that  plaintiff  took  |17,  instead  of  $12,  as  claimed 
Iqr  him;  and  also  error  to  refuse  to  allow  B.  to 
state  whether  it  was  possible  for  him  to  tell  to 
w^hom  the  receipts  at  the  box  office  on  any  night 
belonged,  without  consultation  with  P.,  when  P. 
had  l)een  selling  tickets  for  different  shows. 

2.  A  question  why  witness  did  not  owe  C.  is 
a  leading  one,  he  not  having  already  testified  that 
be  did  not  owe  C. 

3.  Testimony  that  plaintiff  in  an  action  for  ma- 
licious prosecution  voluntarily  surrendered  him- 
self to  the  officer  who  had  the  warrant,  and  waa 
not  subjected  to  an  actual  arrest,  is  admissible 
in  mitigation  of  damages. 

4.  I^laiutiff  in  an  action  for  malicious  prosecu- 
tion for  theft  of  money  from  defendants  having 
on  cross-examination  stated  tliat  he  did  not 
know  when  he  took  the  money  that  it  belonged 
to  J.,  a  third  person,  though  he  supposed  it  did, 
was  entitled  on  redirect  examination  to  explain 
by  stating  that  he  believed  it  belonged  to  J. 

5.  Plaintiff  In  an  action  for  malicious  prosecu- 
tion for  theft  of  money  from  defendants,  which 
he  took  from  the  possession  of  defendant  P.  aft- 
er serving  on  him  copy  of  writ  against  J.,  in 
which  defendants  were  made  garnishees,  may  he 
iisked  on  cross-examination  whether  he  did  not 
understand  when  he  left  the  cony  with  P.  that, 
if  P.  had  any  of  J.'a  money  in  hu  bands,  the  gar- 
nishment tied  it  up;  as,  if  he  did  so  understand, 
he  must  have  also  understood  tliflt  his  subsequent 
sf  Ixiire  of  the  money  was  improper,  so  Aat  it 
would  be  a  legitimate  argmnent  that  he  took  it. 
Dot  under  the  writ,  bat  as  a  wrongdoer,  whom 
persons  without  a  legal  education  mignt  well 
suppose  occupied  the  position  of  a  thief. 

6.  One  who  heard  defendants'  statements  to 
another  cannot  state  whether  they  made  the 
fcame  statements  to  bim;  testimony  in  gross  as  to 
the  similarity  of  separate  and  distinct  conversa- 
tions with  different  persons  not  being  permissible. 

7.  Motion  to  the  supreme  court  to  have  verdict 
net  aside  as  against  evidence,  made  under  Acts 
1883,  c.  51,  after  like  motion  had  been  denied 
by  the  trial  court,  will  be  granted  only  in  a  clear 
case. 

Appeal  from  superior  court.  New  Haven 
county;   John  M.  Thayer,  Judge. 

Action  by  Ransom  Chatfleld  against  George 
B.  Bunnell  and  another  for  mallciouB  prose- 
<-iitlon.  Judgment  on  a  verdict  for  $J)00  for 
I>l»intiff.  Defendants  appeal,  and  also  move 
to  set  aside  verdict  as  against  evidence.  Mo- 
tion denied.   Judgment  reverBed. 


The  findings  showed  the  following  facts: 
Upon  the  trial  the  plalntUt  offered  evidence 
to  prove,  and  claimed  to  have  proved,  that 
on  the  10th  day  of  May,  180S,  he  was  a  dep- 
uty sheriff  of  New  Haven  county,  and  that 
be  then  had  in  his  hands,  for  service  as  Buch 
officer,  a  lawful  writ  of  attachment  against 
one  Jean  Pardee,  wherein  the  defendants 
and  John  Olark  were  named  as  garnishees; 
that  snid  Pardee  was  an  actress  then  play- 
ing an  engagement  at  the  Hyperion  Theater, 
in  New  Haven;  that  said  Bunnell,  one  of 
the  defendants,  was  manager  of  said  the- 
ater, and  that  the  defendant  Peterson  was 
the  treasurer  thereof,  and  as  such  sold  tick- 
ets at  the  box  office  for  admission  to  said 
theater;  that  the  plalntifl  on  the  evening  of 
said  day,  at  about  8  o'clock,  began  the  serv- 
ice of  said  process,  by  leaving  a  dnly-attested 
copy  thereof  In  the  hands  of  said  Peterson, 
in  said  box  office,  and  by  attaching  $12,  in 
bank  bills,  which  he  found  there,  as  the 
property  of  said  Pardee;  and  that  later  in 
the  evening  he  left  like  copies  with  the  other 
garnishees  at  the  theater,  and  afterwards 
duly  completed  the  service  of  said  writ,  and 
returned  It  to  the  court  to  which  It  was  re- 
turnable; that,  after  he  had  so  served  said 
writ  upon  the  garnishees,  said  Bunnell  caus- 
ed him  to  be  arrested  and  detained  without 
warrant  in  said  Bunnell's  private  office  at 
said  theater,  and  threatened  to  have  him 
prosecuted,  and  that  later,  on  the  14th  day 
of  June,  1895,  the  defendant  maliciously 
caused  him  to  be  prosecuted  before  the  city 
court  of  New  Haven  on  the  charge  of  theft, 
by  making  complaint  to  Mr.  Matthewman, 
the  city  attorney,  and  charging  the  plaintiff 
with  that  crime;  and  that  he  was  afterwards 
arrested  and  tried  on  said  charge,  and  ac- 
quitted. The  defendants  offered  evidence 
to  prove,  and  claimed  to  have  proved,  that 
the  plaintiff  did  not  attach  said  money  at 
the  time  he  left  the  copy  with  Peterson,  but 
that,  having  left  the  copy,  he  departed  from 
the  box  office,  and  that  after  some  time  he 
returned  stealthily  from  one  side  of  the  box 
offlce,  thrust  his  hand  through  the  window, 
and  seized  the  package  of  bank  bills,  which 
was  lying  iqwn  the  shelf,  and  made  off  with 
the  money,  leaving  no  further  papers  with 
Peterson,  and  giving  no  explanation  of  the 
act;  that  later  in  the  evening,  when  Peter- 
son made  up  his  accounts,  he  found  $17  dis- 
crepancy; that  the  plaintiff  was  not  detained 
nor  arrested  at  the  theater  that  evening,  and 
that  the  defendants  took  no  action  In  the  mat- 
ter until  after  the  suit  against  Miss  Pardee 
had  been  tried  by  the  Justice  before  whom  it 
was  returnable,  because  they  expected  that 
by  the  determination  of  that  suit  the  money 
taken  by  the  plaintiff  would  be  returned  to 
them;  that  shortly  after  the  Justice  trial, 
they  not  having  been  called  upon  to  disclose, 
and  the  money  not  having  been  returned  to 
them,  they  went  to  the  late  Tilton  B.  Doollt- 
tle,  then  state's  attorney,  in  order  to  ascer- 
tain their  rights,  and  were  by  him  referred 
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to  Mr.  Matthewman,  and  that  to  him  they 
ipade  a  fair  and  impartial  statement  of  all 
the  facts,  and  stated  to  him  that  they  had 
come  for  the  purpose  of  finding  out  their 
rights;  that  said  Matthewman  character- 
ixed  the  plalntUTs  act  In  taking  the  money  as 
a  theft,  and  caused  the  plaintiff  to  be  pros- 
ecuted for  that  crime;  and  that  the  defend- 
ants had  no  other  part  in  said  prosecution, 
except  to  appear  when  lawfully  summoned 
before  said  city  court  to  testify  their  knowl- 
edge of  the  transaction.  The  plalntifT,  In 
testifying  to  the  occurrences  at  the  theater, 
testified  that  at  the  time  he  left  the  copy 
with  Peterson  the  latter  disclosed  that  he 
was  not  then  Indebted  to  Jean  Pardee,  and 
that  he  bad  preriously  been  served  with  oth- 
er papers,  and  also  testified  that  the  defend- 
ant Bunnell  claimed  that  the  money  taken 
was  his,  and  that  the  other  garnishee,  Clark, 
claimed  that  it  was  his.  The  defendants 
called  Mr.  Peterson  as  a  witness,  and  tbe  fol- 
lowing question  was  put  to  him:  "Will  you 
state  to  the  Jury,  please,  tbe  method,  or 
whether  there  is  any  difference  at  all  in  tbe 
manner,  In  which  the  receipts  from  the 
shows  is  handled  by  you?"  The  question 
was  objected  to  by  the  plaintiff's  counsel  as 
Irrelerant,  Immaterial,  and  Incompetent. 
Counsel  for  the  defendants  claimed  it  upon 
grounds  stated  by  him  as  follows:  "Your 
honor  will  observe 'that  there  is  a  discrep- 
ancy. Tlie  amount  of  money  taken  was  $1Z 
Your  honor  has  heard  the  statement  made 
and  claimed  on  our  part  that  the  amount 
taken  may  have  been  |17;  and  we  think  we 
have  a  right  to  show  why  it  was  that  Mr. 
Peterson  made  that  amount  seventeen,  in- 
stead of  twelve,  and  that  we  can  only  do  by 
showing  to  the  Jury  the  method  of  handling 
the  receipts,  and  what  became  of  them,  in 
that  house.  As  a  matter  of  fact,  our  claim 
is  that  that  night,  when  he  came  to  balance 
his  cash,  there  was  a  discrepancy  of  $17. 
Now,  further,  a  claim  was  made  by  Mr.  Bun- 
nell that  night  that  that  money  was  his,  and 
not  Jean  Pardee's.  Now,  that  the  Jury  may 
understand  how  It  was  that  one  could  claim 
It  and  another  could  claim  It,  our  claim  Is 
tttat  <ve  ought  to  be  permitted  to  show  to  this 
Jury  that  for  a  certain  class  of  shows  Mr. 
Peterson,  as  tbe  agent  for  Mr.  Bunnell,  han- 
dles all  the  money.  On  the  other  Iiand,  for  a 
class  of  entertainments  for  Mr.  Bunnell,  In 
which  Mr.  Bunnell  rents  his  house,  Mr.  Pe- 
terson becomes  the  agent  of  the  parties  rent- 
ing It,  and  Is  then  not  the  agent  of  Mr.  Bun- 
nell. Then,  further  than  that,  I  desire  to 
show  that  on  this  night  In  question  he  was 
selling  tickets  for  a  class  of  entertainments 
in  which  Mr.  Bunnell  was  entitled  to  handle 
all  his  receipts  through  his  agent,  Mr.  Peter- 
son, and  he  was  also  selling  tickets  for  other 
shows  In  which  Mr.  Peterson  was  not  his 
agent  at  all,  but  the  agent  of  other  people. 
This  Jury  cannot  understand  this  fully  un- 
less he  Is  permitted  to  testify  in  relation  to 
the  handling  of  these  receipts,— whose  they 


were  on  the  night  in  question."  Tbe  objec- 
tion was  sustained.  The  defendant  Bun- 
nell was  called  as  a  witness  for  tbe  defense, 
and  the  following  question  was  aaked  him 
by  defendants'  counsel:  "Isn't  it  true,  Mr. 
Bnnnell,  that,  when  Mr.  Peterson  Is  selling 
tickets  for  three  shows  at  a  time,  it  is  impos- 
sible for  you  to  tell,  without  consultation 
with  Mr.  Peterson,  to  whom  the  money  be- 
kinga  when  it  Is  received  there?"  The  ques- 
tion was  objected  to  as  irrelevant  and  imma- 
terial by  plalntltTs  connseL  The  objection 
was  sustained.  Tbe  plaintiff  had  testified 
that  before  serving  the  copy  upon  Peterson 
he  had  watched  the  box  office  on  the  erenlnc 
of  May  10,  1895,  and  seen  persons  purchase 
tickets  and  pass  along  into  the  theater.  The 
defendants,  for  the  purpose  of  showing  that 
none  of  the  money  received  at  the  box  office 
for  tickets  sold  for  the  entertainment  upon 
that  night  belonged  to  Jean  Pardee  or  her  as- 
signee, John  Clark,  and  for  the  purpose  of 
showing  that  payment  had  already  been 
tnade  to  Clark,  asked  the  witness  Peterson 
the  following  question:  "Why  did  you  nut 
owe  him  [Clai^]  that  night?"  The  question 
was  objected  to  by  the  plalntlfTs  counsel. 
The  objection  was  sustained.  The  plaintiff, 
to  prove  that  he  was  arrested,  tried,  and  dis- 
charged, offered  testimony  of  the  captain  of 
police  of  the  city  of  New  Haven,  with  tbe 
record  book  of  arrests  kept  In  the  police  of- 
fice, and  the  testimony  of  the  clerk  of  tb** 
city  court  of  New  Haven,  with  the  files  and 
records  of  that  court.  By  these  records  It 
appeared  that  tbe  warrant  was  served  and 
the  plaintiff  arrested  by  Henry  D.  Cowles. 
sergeant  of  police.  The  defendants  caUe<! 
said  Cowles  as  a  witness,  and  for  the  pur- 
pose of  proving  that  before  he  had  time  to 
serve  the  warrant,  after  It  had  been  irfac^! 
In  his  bands,  the  plaintiff  appeared  at  bead- 
quarters  and  gave  himself  up,  he  was  asked 
by  their  counsel  the  following  question. 
"Now,  you  say  the  warrant  was  giv«i  to  yon. 
Did  you  arrest  Chatfield?"  The  plainUff> 
counsel  objected  to  the  question  on  tbf 
ground  that  the  plaintiff  made  no  claim  for 
damages  on  account  of  any  ill  treatmea:. 
harshness,  or  physical  injury  in  making  tU' 
arrest,  but  only  for  the  ignominy  and  d> 
grace  brought  upon  the  plaintiff  by  the  ma.1. 
clous  prosecution.  Tbe  objection  was  s'l- 
talned.  The  plaintiff  offered  evidence  i>> 
prove,  and  claimed  to  have  proved,  that  tl  ■■ 
defendants,  when  they  went  to  City  Attorr.'  ■ 
Matthewman,  stated  to  him  that  the  plain-  ' 
had  stolen  $17  from  the  box  office  at  the  H. 
perion,  and  tliat  they  bad  come  to  him  to  .-• 
satisfaction.  The  defendants  claimed  ac 
offered  evidence  that  they  did  not  make  su 
statement,  but  an  essentially  different  or 
that  said  Cowles  was  present  when  tbe  st::- 
ment  was  made.  Said  Cowles,  having  tt^-  - 
fied  as  to  the  statement  made  in  his  pr  -^ 
ence  to  Matthewman,  was  asked  by  defvi 
i  ants'  counsel  the  following  question,  for  t°- 
,  piwpose  of  showing  that  they  bad  made  t- 
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same  statement  to  him  in  the  absence  of 
Matthewman:     "I    want   to  Imow    whether 
they  made  the  same  statements  to  you  they 
made  to  Mr.   Matthewman."    This  qnestlon 
\ra8  objected  to  in  behalf  of  the  plaintiff. 
The  objectlcm  was  sustained.     The  plaintiff, 
upon  cross-examination  by  counsel  for  the 
(iefendanta,  was  asked  the  questions  wheth- 
er, on  May  10th.  when  he  took  the  $12,  he 
Imew  to  whom  it  belonged.     To  this  inquiry 
he  replied  that  he  then  supposed  that  it  be- 
longed to   Miss   Pardee.     This  answer  waa 
not  objected  to,  but  the  question  was  repeat- 
ed;  and  the  witness,  being  required  to  giye 
a  direct   answer,   answered,    "No."     On   his 
redirect  examination  by  his  counsel  he  was 
asked   the   following   question:     "Now,   you 
were  asked  with  regard  to  this  $12  In  money 
that  you  took  there  at  the  theater  on  the 
night  of  May  10th,  and  you  were  asked  If 
you  knew  that  It  belonged  to  Miss  Pardee. 
Did  you  believe  that  it  belonged  to   her?" 
Counsel  for  the  defendants  objected  to  this 
question,   but  the  objection   was  overruled. 
The  answer  of  the  plaintiff  to  this  question 
was,   "I  did;    yes."     The  plaintiff  testified 
that,  in  serving  the  copy  of  the  Pardee  writ 
upon  Peterson,  he  reached  through  the  win- 
dow of  the  box  office,  and  handed  the  copy  to 
'  Peterson,  and  that  in  withdrawing  his  hand 
he  took  the  $12  which  he  saw  upon  the  shelf, 
and  stated  to  Peterson  that  he  attached  It 
t'pon  cross-examination,  counsel  for  the  de- 
fendants   asked    him:     "Didn't    you   under- 
Mtand,  Mr.  Chatfleld,  when  you  put  that  writ 
in  Mr.  Petei-son's  hands,  that,  If  he  bad  in  his 
liaiids  any  money  belonging  to  Jean  Pardee 
when  you  did  it.  It  tied  that  money  up  in  his 
hands?"     This  question  was  objected -to  as 
irrelevant,  immaterial,  and  incompetent,  and 
the  objection  was  sustained. 

I^ynde  Harrison   and   Ekimund   Zacher,   for 
fliipellants.    Charles  S.  Hamilton,  for  appellee. 

BALDWIN,    J.    (after   stating    the    facto). 
Upon  the  trial  in  the  superior  court.  It  was  not 
disputed  that  the  plaintiff  was  prosecuted  for 
a  tbeft  of  $17  from  the  defendants,  in  conxe- 
quence  of  a  complaint  made  by  them  to  the 
city  attorney  of  New  Haven,  and  that  he  was 
acquitted  of  the  charge.     In  order  to  make 
out  bis  case,  he  was  bound  to  show  that  they 
acted  from  malice,  and  he  asked  the  Jury  to 
infer  this  from  the  fact  (among  others)  that 
tbey  knew  he  took  the  money  under  a  claim 
that  he  had  attached  it  on  a  writ  against  an 
actress  named  Pardee,  In  which  they  and  also 
one  Clark  had  been  made  garnishees.     The  de- 
fendants denied  that  it  was  her  property;  and 
it  appeared  that  it  consisted  of  certain  bank 
bills   taken  in  by  Peterson,  one  of  the  defend- 
ants,  for  tickets  sold  by  him  as  treasurer  of 
an  op«ra  house  belonging  to  Bunnell,  the  other 
defendant,  at  the  box  office,  on  a  night  when 
Miss   Pardee  was  taking  part  in  a  play  upon 
tlie    stage.     The  plaintiff  introduced  evidence 
tliat  Ue  b^an  the  service  of  the  writ  by  leav- 


ing a  copy  with  Peterson,  as  a  garnishee,  and 
taking  possession  of  $12  in  bills  which  he 
found  In  the  box  office,  stating  at  the  same 
time  to  Peterson  that  he  attached  it;  that 
Peterson  then  disclosed  that  he  was  not  in- 
debted to  Miss  Pardee;  and  that  the  bills 
were  claimed  by  Bunnell  as  his  property,  and 
also  by  Clark  as  his.  The  defendants  intro- 
duced evidence  tending  to  show  that  the 
plaintiff  went  away  after  leaving  the  copy 
with  Peterson,  and  then,  some  time  later,  came 
back  stealthily,  thrust  his  hand  through  the 
window  of  the  box  office,  seized  the  bills, 
without  any  word  of  explanation,  and  made 
off  with  them,  and  that,  when  Peterson  after- 
wards made  up  his  accounts  for  the  evening's 
sales,  he  found  that  |17  was  missing.  Peter- 
son was  then  asked,  as  a  witness  in  th^ 
behalf,  to  state  the  method  in  which  he 
handled  the  receipts  from  the  different  classes 
of  shows  for  which  he  sold  tickets;  their 
claim  being  that  as  to  one  class  he  acted  as 
the  agent  of  the  defendant  Biminell,  but  as  to 
another  as  the  agent  of  outside  parties,  who 
hired  the  opera  house  for  the  night;  that  on 
the  night  in  question  he  was  selling  tickets 
for  shows  of  each  class;  and  that  it  would 
appear  from  his  answer  how  they  had  come 
to  the  result  that  the  sum  taken  by  the  plain- 
tiff was  $17,  instead:  of  $12,  as  claimed  by 
him.  Bunnell  was  also  asked  by  his  counsel 
whether  it  was  possible  for  him  to  tell  to 
whom  the  receipts  at  the  box  office  at  any- 
night  belonged,  without  consultation  with  Pe- 
terson,  when  the  latter  had  been  selUng  tick- 
eto  for  three  different  shows.  In  determining 
whether  the  defendants  had  probable  cause 
for  believing  that  the  plaintiff  stole  $17  of 
their  money,  among  the  proper  subjects  of  in- 
quiry would  be  how  much  money  was  taken, 
and  whether  it  was  or  was  not  believed  by 
them  to  be  theirs.  If  Peterson's  position  was 
such  as  to  make  him  accountable  to  Bunnell 
for  certain  receipts,  and  to  third  parties  for 
other  receipts,  according  to  the  class  of  show 
for  which  he  might  sell  tickets,  and  he  only 
could  tell  what  kind  of  tickets  he  had  sold 
on  any  particular  night,  these  were  facto  which 
the  defendanto  had  a  right  to  bring  out  in  tes- 
timony. There  was  error,  therefore,  in  ex- 
cluding each  of  these  questions. 

The  plaintiff  testified  that  before  serving 
his  writ  he  saw  persons  buy  tickets  from 
Peterson,  and  then  pass  into  the  theater,  and 
it  appeared  that  Miss  Pardee  had  assigned 
her  Interest  In  the  receipts  to  Clark.  The  de- 
fendanto claimed  that  all  that  was  due  to 
Clark  had  been  paid  prior  to  the  attachment, 
and,  for  the  purpose  of  showing  this,  asked 
Peterson  why  he  did  not  owe  Clark  that  night, 
which  question  was  excluded.  The  cause  of 
objection  Is  not  stated  upon  the  record,  and 
the  ruling  is  therefore  to  be  upheld.  If  there 
is  any  ground  upon  which  it  can  be  support- 
ed. The  question  was  obviously  a  leading 
one,  unless  the  witness  had  already  testified 
that  he  did  not  owe  Clark ;  and,  as  the  finding 
does  not  show  that  any  such  testimony  iiad 
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been  given,  It  follows  that  tbe  record  dis- 
closes no  error  in  Its  exclusion. 

The  plaintiff  having  produced  record  evi- 
dence of  his  arrest,  as  alleged  in  his  com- 
plaint, upon  the  prosecution  for  theft,  the  de- 
fendants offered  evidence  that  he  voluntarily 
surrendered  lilmseif  to  tbe  otUcer  who  had  the 
warrant,  and  was  never  really  arrested  at  all. 
Objection  was  made  and  sustained  to  this  evi- 
dence on  tbe  ground  that  tbe  plaintiff  made 
no  claim  for  damages  for  any  111  treatment, 
barslmesB,  or  physical  injury  in  making  the 
arrest,  but  only  for  the  Ignominy  and  disgrace 
brought  upon  him  by  the  prosecution.  The 
defendants'  exception  to  this  ruling  is  well 
taken.  They  could  fairly  make  claim  that 
less  of  Ignominy  and  disgrace  was  Incident 
to  a  prosecution  In  which  the  plaintiff  was  not 
subjected  to  an  actual  arrest  than  to  one  in 
whlcli  bis  person  was  taken  Into  tbe  custody  of 
an  ofllcer,  and  tbe  testimony  which  tbe  ques- 
tion asked  was  calculated  to  elicit  would  have 
t)een  entitled  to  consideration  in  mitigation  of 
damages. 

The  plaintiff  testified  on  cross-examination 
tliat  he  did  not  know  when  he  took  tbe  money 
tliat  it  belonged  to  Miss  Pardee,  though  he 
supposed  it  did.  On  liis  redirect  examination 
he  was  asked  whether  be  Ijelieved  it  to  be 
hers,  and  replied  in  the  affirmative.  This 
question  was  properly  admitted.  While  he 
was  not  on  trial  for  tbeft,  be  liad  tbe  burden 
of  proving  that  tbe  defendants  bad  charged 
him  with  tliat  offense  without  probable  cause. 
His  admission  that  be  took  tbe  bills  without 
knowing  that  they  were  Miss  Pardee's  prop- 
erty might  have  t>een  used  against  him  in 
the  argument  to  the  Jury  with  more  effect  bad 
he  not  been  allowed  to  explain  it  by  affirming 
bis  belief  in  her  tlUe. 

The  plaintiff  was  asked  on  cross-examina- 
tion whether  he  did  not  understand  when  he 
left  tbe  copy  with  Petersom  that,  if  the  latter 
then  bad  any  money  of  Miss  Pardee's  in  bis 
tiands,  the  garnishment  tied  it  up.  This  ques- 
tion was  erroneously  excluded.  If  he  did  un- 
derstand such  to  be  the  law,  lie  must  also 
have  understood  that  bis  subsequent  seizure 
of  the  money  In  Peterson's  possession  was  im- 
proper; and  it  was  a  legitimate  argument  to 
address  to  a  Jury,  that,  under  such  circum- 
stances, he  took  it,  not  under  bis  writ,  but  as 
a  mere  wrongdoer,  whom  ordinary  men,  who 
bad  not  had  a  legal  education,  might  well 
suppose  to  occupy  the  position  of  a  tbief. 

Tbe  sergeant  of  police,  who  heard  the  de- 
fendants' statements  to  the  city  attorney  (as 
to  the  nature  of  which  there  was  contradictory 
evidence),  was  asked  by  their  counsel  whether 
they  made  tbe  same  statements  to  him.  This 
question  was  properly  excluded.  A  witness 
cannot  thus  be  allowed  to  testify  in  gross  as 
to  the  similarity  of  separate  and  distinct  con- 
versations with  different  persons  on  the  same 
subject. 

The  defendants,  upon  the  rendition  of  tbe 
verdict,  moved  In  the  superior  court  to  have 
It  set  aside  on  tbe  gound  that  it  was  against 


tbe  evidence.  After  due  consideration  this 
motion  was  denied,  a  few  days  later,  where- 
upon, and  within  six  days  after  Judgment. 
tbey  filed  a  similar  motion,  to  obtain  tbe  same 
relief  from  this  court,  under  the  act  of  1883 
(chapter  61,  p.  22S).  It  was  informally 
drawn,  being  simply  entitled  by  the  caption 
in  the  cause  in  tbe  superior  court,  and  not  ad- 
dressed, as  It  should  tiave  been,  to  tills  court. 
Passing  by  this  defect,  however,  we  are  of 
opinion  that  the  verdict  was  not  so  palpably 
contrary  to  tbe  evidence  l)efore  tbe  Jury  as  to 
require  us  to  grant  a  new  trial  upon  this  mo- 
tion. In  tbe  determination  oi  this  question, 
great  weight  is  due  to  the  action  of  the  trial 
court  in  denying  the  original  motion  filed  im- 
mediately upon  the  conclusion  of  the  trial, 
when  the  whole  case  was  fresh  in  Its  recol- 
lection. Its  decision  did  not,  indeed,  preclude 
the  defendants  from  bringing  the  case  here 
upon  another  motion  to  the  same  effect;  but 
it  Is  only  in  a  dear  case  that,  under  snch  cir- 
cumstances, we  should  feel  Justified  In  com- 
ing to  a  different  result.  Bissell  v.  Dickerson, 
64  Conn.  61.  72,  29  Atl.  228;  Johnson  v.  Norton. 
64  Conn.  135,  29  Atl.  242.  The  motion  to  set 
aside  tbe  verdict  as  against  evidence  Is  de- 
nied, but  there  is  error  on  the  appeal  ani 
upon  that  a  new  trial  Is  ordered.  Tbe  other 
Judges  concurred. 


BOQUE  V.  TOWN  OP  MONTVILLE. 

(Supreme  Court  of  Errors  of  Connecticut.     July 
13,  1897.) 

boldiees — bountt  to  voluntbsrs — evidkxo— 
Hakhlkbs  Errok. 

1.  In  an  action  against  a  town  for  a  bounty  for 
enlisting  as  a  soldier,  promises  made  by  an  aKPnt 
of  the  state  to  plaintiff  are  not  admissible  against 
the  town,  be  not  lieing  shown  to  have  been  its 
agent. 

2.  Plaintiff  in  an  action  a^inst  a  town  for  a 
bounty  for  enlisting  as  a  soldier  is  not  prejndicnl 
by  evidence  ttiat  be  received  a  bounty  from  tbe 
state. 

3.  In  an  action  againtt  a  town  liased  on  a  vote 
to  pay  a  bounty  to  residents  who  should  enli-it 
as  soldiers  so  as  to  count  on  its  quota  under  3 
recent  call  for  volunteers,  the  rejection  of  a  reso- 
lution to  pay  said  bounty  to  re-enlisted  veteran-s. 
offered  at  a  town  meeting  shortly  after  the  pa*- 
sage  of  the  vote,  i&  admissible,  as  contemporane- 
oua  exposition,  against  one  who  had  re-ai]tst«d 
prior  to  such  call  and  vote,  though  but  for  socb 
re-enlistment,  and  the  enlistment  of  othiers  at  the 
time,  whereby  tbe  town  had  furnished  men  in  ex- 
cess of  its  quota,  it  would  have  had  to  fomisa 
more  men  than  it  did  under  the  last  cflll. 

4.  Acts  1895,  providing  that  a  Iial>i]ity  for  a 
bounty,  when  one  once  existed  against  a  tow-i. 
may  be  sued  on  without  regard  to  the  statute  •>: 
limitations,  gives  nc  right  to  a  bounty  where  oa^ 
bad  never  before  been  entitled  to  one. 

Api)eal  from  superior  court.  New  Lon«l>v. 
county;   John  M.- Thayer,  Judge. 

Action  by  George  F.  Bogue  against  rb- 
town  of  Montvllle.  Judgment  for  defend 
ant.     Plaintiff  appeals.     Affirmed. 

Action  to  recover  a  twunty  claimed  ;•- 
tbe  plaintiff  to  be  due  to  him  from  tlH>  •!«' 
fendant.   The  complaint  sets  forth  two  vott— 
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of  the  town  as  followa:    "(1)  On  Auguat  3, 
1864,  the  defendant,  the  said  ^own  of  Mont- 
vllle.  duly  and  legally  passfd  the  following 
vote:    'Voted,  that  the  selectmen  of  the  town 
of  Montvllle  be,  and  they  are  hereby,  au- 
thorized to  pay  to  each  resident  of  the  town 
who  enlists  or  procures  a  substitute  or  a  re- 
cruit who  shall  count  on  the  quota  of  this 
town  under  the  recent  call  of  the  president, 
the  sum  of  three  hundred  dollars,  and  the 
selectmen  are  hereby  authorized  to  draw  on 
the  town  treasurer  for  the  same;  said  recruit 
to  be  enlisted  for  three  years.     Voted,  that 
the  selectmen  of  this  town  be,  and  are  here- 
by, authorized  to  employ  one  or  more  persons 
to  aid  them  in  Ailing  the  quota  of  the  town 
under  the  last  call  of  the  president  for  vol- 
unteers, and   to  draw  orders  on   the  town 
treasurer  for  paying  all  necessary  expenses 
which  they  may  deem  Just  and  proper.'    (2) 
On  August  30,  1861,  the  defendant,  the  said 
town  of  Montvllle,  duly  and  legally  passed 
the  following  vote:    'Voted,  that  the  select- 
men be,  and  are  hereby,  authorized  to  give 
to  each  person,  resident  of  Montville,  who 
may  enlist  and  count  on  the  quota  of  said 
town,  the  sum  of  two  hundred  dollars  in 
addition  to  the  three  hundred  dollars  already 
voted  at  a  previous  meeting,  provided  he  en- 
lists for  three  years.'  "     There  were  several 
defenses,  one  of  which  denied  that  the  plain- 
tiff was  entitled  to  recover  any  bounty  under 
said  votes.    Judgment  was  rendered  for  the 
defendant,  and  the  plaintiff  appealed.    The 
finding  is  that:    (1)  On  January  9,  1862,  the 
plaintiff,  who  was  then  a  resident  of  the  de- 
fendant town,  enlisted  from  said  town  as  a 
volunteer  for  three  years  in  the  army  of  the 
TJnited  States  for  the  suppression  of  the  Re- 
bellion.    (2)  On  February  8,    1864,   at   Thl- 
tKHleaux,  La.,  he  re-enlisted,  as  a  volunteer 
from  said  town  of  Montvllle,  in  said  army, 
for  three  years,  or  the  war.     (3)  Upon  said 
re-enlistment  he  received  from  the  state  of 
Connecticut  a  bounty  of  $300.     (4)  On  July 
1.  1864,  the  defendant  had  furnished  13  men 
in  excess  of  its  quota,  and  the  plaintiff's  re- 
enlistment  aforesaid  was  one  of  the  last  18 
enlistments  credited  to  said  town  on  the  rec- 
ords of  the  adjntant  general's  ofSce.    (5)  On 
.Tnly  18. 1864,  a  call  for  600,000  men  was  made 
by  the  president  of  the  United  States.  (6)  The 
number  of  men  to  be  raised  by  the  defendant 
under  said  call,  as  fixed  by  the  adjutant  gen- 
eral, was  25.     Except  for  the  excess  of  men 
tberetofore  furnished,  the  number  to  be  rais- 
ed under  said  call  would  be  38.     (7)  On  Au- 
gxist  3,  1864,  the  defendant  town,  upon  proper 
Tvamlng,  passed  the  vote  set  forth  in  the  first 
paragraph   of    the   complaint     (8)  On   An- 
eust  17,  1864,  at  a  town  meeting  duly  warn- 
ed for  the  purpose  of  determining  whether 
the  defendant  would  pay  the  bounty  of  $300 
to  re-enlisted  veterans.  It  was  voted  by  the 
defendant  to  Indefinitely  postpone  the  mat- 
ter.   (9)  On  August  80,   1864,  at  a  meeting 
of  the  defendant  town  duly  warned,  the  vote 
set  forth  in  the  second  paragraph  of  the  com-  I 


plaint  was  passed,  and  at  the  same  meetiuj? 
a  resolution  proposing  to  pay  said  bounty  to 
veteran  volunteers  who  had  re-enllsted  lu 
the  13th  G.  V.  (one  of  whoid  was  the  plain- 
tiff) was  rejected.  Said  proposition  was  em- 
braced in  the  warning  of  said  meeting.  (10) 
The  call  referred  to  In  said  votes  was  that 
of  Jul}-  18,  1804,  above  mentioned.  (11)  The 
plaintiff  did  not  re-enlist  on  the  faith  of  said 
rotes  set  forth  in  the  complaint,  or  either  of 
them,  and  he  was  not  requested  to  re-enlist 
by  the  defendant  or  its  agents;  and  he  was 
not  induced  to  re-enlist  as  aforesaid  by  any 
promise  or  Inducement  on  the  part  of  said 
town  or  its  agenU.  (12)  The  plaintiff  was 
honorably  discharged  from  service  under  the 
said  re-enllstment  in  May,  1866.  (13)  The 
plaintiff  never  received  either  of  the  bounties 
voted  In  the  votes  set  forth  in  the  complaint. 
(14)  Upon  the  trial  the  plaintiff  offered  evi- 
dence to  prove  that  in  February,  1864,  Col. 
Joseph  Selden  came,  as  the  agent  of  the 
state,  sent  by  Gov.  Buckingham,  to  the  place 
where  the  plaintiff's  regiment  was  then  sta- 
tioned in  the  field,  for  the  purpose  of  secur- 
ing the  enlistment  of  recruits  and  the  re-en- 
listment of  veterans,  and  that,  as  one  of  the 
Inducements  to  re-enlist,  he  promised  the 
plaintiff,  aa  well  as  the  other  members  of 
the  regiment,  that  he  could  make  bis  choice 
of  the  town  to  which  he  would  be  credited, 
and  that  he  should  receive  any  bounty  voted 
by  such  town  to  men  who  should  be  credited 
to  It  as  a  part  of  its  quota  under  any  subse- 
quent call  of  the  president  for  volunteers, 
and  that,  relying  upon  such  promise,  he  re- 
enllsted,  and  chose  to  be  credited  to  the  town 
of  Montvllle.  To  this  evidence  the  defend- 
ant objected  on  the  ground  that  it  did  not 
appear  that  Ck>l.  Selden  was  the  agent  of  the 
town.  The  plaintifTs  counsel,  being  in- 
quired of  by  the  court,  stated  that  be  could 
not  show  that  Col.  Selden  was  acting  for  the 
defendant.  The  defendant's  objection  was 
thereupon  sustained,  and  said  evidence  was 
excluded.  The  plalntlflTs  counsel  duly  ex- 
cepted. (16)  The  defendant  offered  evidence 
to  prove  that  the  plaintiff  received  a  bounty 
of  $300  from  the  state  upon  his  said  re-en- 
listment To  this  evidence  the  plaintiff's 
counsel  objected  as  irrelevant.  The  court 
overruled  the  objection  and  received  the  evi- 
dence. The  plaintiff  duly  excepted.  (16) 
The  defendant  offered  evidence  to  prove  that 
on  the  17th  day  of  August,  1864,  a  special 
town  meeting  of  the  defendant  town  was 
called  to  vote  upon  the  question  of  paying  the 
$500  bounty  to  re-enlisted  veterans,  and  the 
matter  was  indefinitely  postponed,  and  that 
at  the  meeting  on  the  30th  of  August,  1864,  a 
resolution  was  offered  to  pay  said  bounty  to 
re-enllsted  veterans,  and  was  rejected.  To 
all  this  evidence  the  plaintiff  objected  as  ir- 
relevant The  court  overruled  the  objec- 
tion and  admitted  the  evidence.  The  plain- 
tiff duly  excepted. 

Seneca  S.  Thresher,  for  appellant    Charles 
W.  (Tomstock,  for  appellee. 
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ANDREWS,  G.  J.  (after  stating  the  facts). 
Tbe  Judgment  of  the  superior  conrt  is  con- 
::lusiTe  against  the  plaintiff,  nnless  there  is 
some  error  in  its  proceedings.  We  have  in- 
spected the  record,  and  do  not  find  any  such 
error.  The  rnllng  in  the  fourteenth  para- 
graph of  the  flndtng  is  correct,  as  we  think, 
and  for  the  reasons  given.  Col.  Selden  was 
not  the  agent  of  the  town.  Ko  reason  is 
stated  why  the  evidence  menti<Hied  in  the 
fifteenth  paragraph  was  objected  to,  nor  why 
it  was  offered.  At  any  rate,  it  could  have 
done  tbe  plaintiff  no  harm.  The  evidence 
mentioned  in  the  sixteenth  paragraph  was 
clearly  admissible.  It  was  contemporaneous 
exposition. 

We  think  the  court  construed  the  town 
votes  correctly.  Those  votes  looked  to  the 
future.  Tbe  purpose  of  the  town  in  passing 
them  was  to  save  itself  from  a  draft  For 
that  purpose  the  quota  of  the  town  was  only 
2S.  The  plaintiff  was  not  one  of  that  num- 
ber. 

The  act  of  1895,  on  which  it  is  said  this  ac- 
tion is  brought,  does  not  impose  any  new  lia- 
bility. It  only  professes  to  enact  that  a  lia- 
bility for  a  bounty,  when  one  once  existed 
against  any  town,  may  be  sued  on,  and  that 
the  statute  of  limitations  shall  not  be  plead- 
ed by  the  defendant  in  any  such  action. 
Here  tbe  plaintiff  never  was  entitled  to  the 
bounty  sued  for.  There  is  no  error.  The 
other  Judges  concurred. 


MOONEY  V.  CLARK  et  sL 
(Supreme  Coor*-  of  Errors  of  Connecticut    May 
25,  1897.) 
Concurring    opinion.     For    former    report 
see  37  Aa.  506. 

TORRANCE,  J.  The  act  of  June  22,  1895, 
provides  for  an  abatement  of  a  nuisance  dan- 
gerous to  life,  resulting  from  the  intersection 
of  railroad  tracks  and  highways  at  grade 
within  the  limits  of  the  city  of  Bridgeport, 
at  the  expense  of  the  municipality  and  rail- 
road company  responsible  for  its  existem-e; 
and  it  authorizes  the  board  of  railroad  com- 
missioners to  make  the  necessary  ord^  for 
this  purpose,  and  provides  for  an  agreement 
t)etween  the  company  and  certain  persons 
named  in  the  act,  as  representatives  of  the 
city,  for  the  purpose  qf  facilitating  the  per- 
formance by  the  railroad  commissioners  of 
the  dnty  Imposed  upon  them.  In  this  tbe 
legislature  does  not  exceed  its  powers. 

It  was  claimed  on  behalf  of  the  plaintiff 
that  the  act  authorizes  an  agreement  not 
merely  for  the  purpose  of  aiding  the  com- 
missioners in  making  a  proper  order,  but  for 
the  purpose  of  bindinR  the  city  by  obligations 
other  than  those  involved  in  the  elimination 
of  giade  crossings,  and  that  a  valid  agree- 
ment for  such  purpose  requires  the  action  of 
tbe  municipality;  also,  that  the  act  author- 
izes a  donation  by  the  city  to  the  raUroad  cor- 


poration for  the  building  of  additional  tracics 
and  a  new  drawbridge,  contrary  to  the  pro- 
visions of  the  twenty-fifth  article  of  the 
amendments  to  the  constitution.  I  agree  that 
it  is  not  necessary  to  pass  upon  these  ques- 
tions in  order  to  sustain  the  demurrer  to  the 
plaintiff's  complaint,— the  only  question  now 
l>efore  us;  bnt  I  deem  It  proper,  in  concurring 
hi  the  opinion,  to  negative  any  implication 
that  these  questions  are  affected  by  tbe  deci- 
sion. 

HAMESSSLBY,  J.,  concurs. 


Appeal  of  NORWALK  ST.  RY.  CO.' 

(Supreme  Court  of  Errors  of  Connecticut.     July 

13,  18970 

CONSTITUTIOXAL    LaW— DlSTSIBCTIOR    OV    FoWCKS 

ow  G(iv«KXMEN-T  — Judicial  Powbks— Wbat 
Constitute— Whbh  mat  be  Exbkcisbd. 

1.  Under  Ck<nst.  1818,  art  2,  |  1,  providiiiK 
that  the  poweis  of  Korernment  sliall  be  divided 
into  tliree  distinct  departments,  and  each  of 
them  confided  to  sepnmte  magistracies,  the  gen- 
eral assembly  has  no  jndiciul  power,  and  it  cannot 
confer  such  power  on  a  court,  or  on  a  judge  there- 
of. 

2.  Nor  can  a  ronrt  or  a  Judge  thereof  exer- 
cise a  power  not  jndicial. 

3.  Pub.  Acts  1893,  c.  1G9.  and  Pub.  .\ctw  1895. 
c.  283,  provide  that,  l)efore  any  railway  com- 
pany sliall  construct  its  load  in  the  streets  of  a 
city,  the  city  authorities,  or  the  superior  court, 
or  a  judge  diereof,  on  appeal,  shall  approve  the 
plan  of  conatmctlon,  and  that  a  neglect  by  tb<> 
city  either  to  approve  or  disapprove  within  GO 
days  shall  be  deemed  equivalent  to  a  disapproTaL 
authorizing  an  appeal.  Held,  that  the  power 
which  the  superior  court  or  a  judge  thereof  is 
required  to  exercise  is  legislative,  and  not  judi- 
cial. 

4.  The  exercise  of  judicial  power  by  a  judge 
of  the  sui)erior  court  is  not  fimited  to  times  when 
he  ia  holding  a  stated  session  of  conrt;  bnt  sm-fa 
powers  may  be  exercised  at  cbamliers  and  in  va- 
cation. 

Baldwin,  J.,  dissenting. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; Frederick  B.  Hall,  Judge. 

Petition  by  the  Norwalk  Street-Rallway 
Company  to  Frederick  B.  HalL  a  Judge  of  the 
BUi>erior  court  for  tbe  establishment  of  a 
plan  for  tbe  location  and  constmction  by 
petitioner  of  a  street  railway  in  the  city  of 
Norwalk.  From  a  Judgment  as  prayed,  tbe 
mayor  and  council  of  tbe  city  of  Norwalk  ap- 
pe«d.    Reversed. 

The  petition  in  this  case  represents  that  on 
April  4,  1888,  the  Norwalk  Street-Rail  war 
Ompany  presented  a  plan  for  the  location 
and  construction  of  Its  railroad  in  tbe  streets 
of  tbe  city  of  Norwalk,  to  tbe  mayor  and 
council  of  said  city,  and  that  the  mayor  and 
council  failed  to  notify  the  petitioners,  with- 
in 60  days  of  that  date,  in  writing,  of  their 
decision  upon  said  plan,  and  asks  tbe  jnd^ 
to  accept  or  modify  tbe  same,  aa  he  micht 
deem  equitable.  Due  service  of  tbe  i>etition 
was  made.  Upon  the  hearing,  tbe  mayor 
and  council  moved  that  the  "appeal"  be  di-»- 
missed,  "because  tbe  quectioiiB  raised  bj  this 
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appeal  inTolve  only  the  consideration  and  de- 
termination of  matters  not  of  a  judicial  char- 
'  acter,  and  tbe  tribunal  to  whlcb  the  appeal 
is  taken  haa  no  Jurisdiction  to  hear  and  de- 
termine any  matters  except  those  of  a  Ju- 
dicial character."  This  motion  was  denied, 
and  the  Judge  rendered  a  judgment  accept- 
ing and  adopting  a  plan  (being  the  plan  pre- 
sented to  the  mayor  and  coancil,  modified  In 
some  respects)  for  the  location  and  construc- 
tion of  the  railroad.  The  only  qaestiona  rais- 
ed by  tlie  assignment  of  errors,  and  pressed 
in  argument,  were:  Can  the  "superior  court 
or  a  judge  thereor'  validly  exercise  a  power 
which  is  not  "a  judicial  power,"  within  the 
meaning  of  tbe  constitution?  Was  tbe  ac- 
tion of  the  Judge  in  this  caae  an  exercise  of 
snch  judicial  power? 

Goodwin  Stoddard  and  E.  M.  Locliwood, 
for  city  of  Norwalk.  .Tohn  W.  Ailing  and 
George  D.  Watrous,  for  Norwalk  St.  Ry.  Co. 

HAMERSLEY,  J.  (after  stating  the  facts). 
The  act  of  1893  »  confers  upon  city  councils 
certain  powers  in  establishing  regulations 
for  the  location,  construction,  and  operation 
of  street  railways,  and  requires  a  council.  If 
requested  by  a  railway  company,   to  take 

I  Pnb.   Acts   1863,   c.   100,   proTides   as   fol- 
lows:    "Sec.  2.  Whenever  any  railway  company 
sliiill  hiiTp  been  charterpd  by  the  general  assembly 
of  this  state  for  the  purposes  of  operating  street 
railways  in  any  town,  city  or  ixjrough,  or  when- 
erer  any  snch  corporation  already  organixed  has 
been,  or  shall  be  given,  tbe  right  to  lay  additional 
traclts   in   any   such   town,   city   or   borough,   or 
wlienever  any  street  railway  company  shall  desire 
to  change  its  motive  power,  before  such  company 
nhall  proceed  to  construct  such  railway,  lay  addi- 
tional tracks,  or  change  its  motive  power,  it  shail 
onnse  a  plan  to  be  made  showing  the  highway  or 
highways,  street  or  streets,  in  and  through  which 
it  proposes  to  lay  its  tradu,  the  location  of  the 
sanip  as  to  grade  and  to  the  center  line  of  said 
streets  or  highways,  such  change  or  changes,  if 
any,  as  are  proposed  to  be  made  in  any  street  or 
hicrbway,  the  kind  and  quality  of  track  to  be 
asod  and  the  method  of  laying  the  same,  the  mo- 
tive power  to  be  used  in  propelling  its  cars,  and 
the   method  and  manner  of  applying  the  same, 
which  plan  shall  be  presented  to  the  mayor  and 
court   of  common  coancil  of  any  snch  city,  the 
selc'ctmen  of  any  such  tonru,  or  the  warden  and 
burgesses  of  any  such  borotigh,  within  their  re- 
PIH-otive  jurisdictions,  who  shall  thereupon,  upon 
public   notice,   proceeid   to   a  iiearing   of  all  per- 
sons interested  therein,  and  after  such  hearings 
may  accept  and  adopt  such  plan,  or  moke  sud> 
modificntions    therein,    a^    to    them    shall    seem 
projier,   and   shall,   within   sixty   days   after   the 
Itresentatlon  of  such  plan  to  the  local  authorities, 
notify  said  company  in  writing  of  their  decision 
thereon,    and   of   such   modifications   therein   as 
tbey  may  deem  proper.     The  refusal  or  neglect 
of   any  such  local  authority  to  notify  said  com- 
pany of  its  decision  within  said  period  of  sixty 
days  as  aforesaid  shall  be  deemed  to  be  a  refusal 
to  i«pt)rove  and  acceiJt  said  plan  as  presented  by 
said  company.    Nothing  in  this  act  shall  be  con- 
strued so  as  to  prevent  such  street  railway  com- 
pany  from  presenting  to  such  local  authorities 
a    plan  or  plans  as  heretofore  provided,  untii  said 
street  railway  company  and  local  authorities  shall 
agree  upon  the  same,  and  no  such  company  shall 
construct  snch  railway,  lay  additional  tracks,  or 
rbnnge  its  motive  power  except  in  accordance 
with  a  plan  approved  by  the  authorities  afore- 


some  action  within  60  days,  and  to  notify  the 
company  In  writing  of  Its  action.  When- 
ever a  council  falls  to  give  such  written  no- 
tice, the  act  of  189S  *  confers  the  same  pow- 
ers upon  the  "superior  court  or  any  judge 
thereof,"  to  be  exercised  on  application  of  a 
railway  company,  and  calls  this  application 
an  "appeal."  The  power  so  conferred  on  the 
conrt  Is  described  in  the  act  of  1803  as  the 
power  to  approve  and  adopt  a  location  and 
lay-out  of  a  street  railway,  with  such  modi- 
fications therein  as  shall  seem  proper.  In  re- 
spect to  the  streets  to  be  occupied,  the  lo- 
cation of  the  same  as  to  grade  and  to  the 
center  line  of  the  streets,  and  changes  to  be 
made  in  the  street,  the  kind  and  quality  of 
the  track  to  be  used,  the  motive  power  to  be 
used,  and  the  method  of  applying  the  same. 
Can  such  powers  be  conferred  on  the  supe- 
rior court?  The  limitation  of  their  exercise 
to  cases  where  there  has  been  a  prior  fail- 
are  of  a  municipal  board  to  act  cannot  af 
feet  the  principle  Involved.  If  the  legislature 
can  confer  the  power  in  a  limited  class  of 
cases  by  calling  an  original  application  for 
its  exercise  an  "appeal,"  it  can  confer  tbe 
power  in  all  cases  without  limitation. 

This  court  has  said  in  Brown  v.  O'Gonnell,  36 
Conn.  432,  446:  "No  judicial  power  is  vested 
by  tbe  constitution  in  the  general  assembly, 

2  Pnb.  Acts  1895,  c.  283,  provides  as  follows: 
"Section  1.  Whenever  the  warden  and  burgesses 
of  any  tiorongh,  the  mayor  and  common  coundl 
of  any  city,  or  the  selectmen  of  any  town  shall 
make,  pass,  or  tender  any  decision,  denial,  order, 
or  direction  with  re8|>ect  to  any  matters  relating 
to  street  railways  which,  by  virtue  of  any  public 
or  private  act  or  resolution,  now  are,  or  may  here- 
after be,  within  the  respective  jurisdictions  of  sudi 
warden  and  burgesses,  mayor  and  common  coun- 
cil, or  selectmen,  any  street  railway  company  af- 
fected thereby  may  appeal  from  any  such  de- 
cision, denial,  direction,  or  order  within  thirty 
days  from  the  service  of  notice  upon  such  street 
railway  company  of  tlie  rendition,  malcing,  or 
passage  of  such  decision,  denial,  direction,  or  or- 
der, to  the  superior  court,  or  any  judge  thereof; 
sudi  appeal  shall  be  by  petition  to  such  conrt  or 
judge,  and  atiall  state  specifically  the  portion  or 
portions  of  such  decision,  denial,  direction  or  or- 
der appealed  from,  and  the  reasons  of  sucli  appeal; 
and  snch  court  or  judge  shall  order  such  notice 
as  may  be  deemed  reasonable  to  be  given  to  sudi 
selectmen,  mayor  and  common  council,  and  war- 
den and  burKPsses  of  the  time  and  place  of  ap- 
pearance in  answer  to  such  petition,  and  upon 
the  time  fixed  for  appearance  and  answer,  or  as 
soon  thereafter  as  said  court  or  judge  shall  or- 
der, such  appeal  shail  be  tried  by  said  court  or 
judge,  and  said  court  or  judge  shall  make  such  or- 
ders in  reference  to  said  matters  aijpealed  from 
as  may  by  it  or  him  be  deemed  equitable  in  the 
premises,  and  the  decision  of  said  court  or  judge 
shall  be  final  and  conclusive  upon  the  parties. 
And  whenever  such  warden  and  burgesses,  mayor 
and  common  council,  or  selectmen  shall,  under  the 
provisions  of  section  two  of  chapter  clxix.  of  tbe 
Public  Acts  of  1893,  lie  deemed  to  have  refused 
to  approve  and  accept  any  plan  presented  by  any 
street  railway  company,  said  street  railway  com- 
pany shall  have  a  like  right  of  appeal  therefrom 
to  said  superior  court,  or  any  judge  thereof;  and 
said  court  or  judge  shall  have  the  same  powers 
with  reference  to  said  plan  and  the  acceptance 
or  modification  thereof  that  said  municipal  author- 
ities would  have  had  uader  the  provisions  of  said 
act,  and  may  make  all  such  orders  with  reference 
thereto  as  may  be  deemed  equitable." 
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either  directly  or  as  an  Incident  of  the  legisla- 
tive power,  and  tlie  general  assembly  cannot 
confer  It.  ♦  *  ♦  It  was  one  of  the  objects 
which  the  people  had  in  view,  in  framing  and 
adopting  the  constitution,  to  devest  the  general 
assembly  of  all  judicial  power.  »  •  •  While 
the  entire  legislative  power  is  vested  in  the 
genera]  assembly,  the  judicial  power  is  sepa- 
rated from  it,  and  vested  in  the  courts  'as  a 
separate  magistracy.'  It  is  obvious  •  ♦  • 
that  the  judicial  power  is  not  conferred  by  the 
general  assembly,  but  vests,  by  force  of  tho 
constitution,  in  the  courts.  •  •  •  It  was 
therefore  competent  for  them  [the  legislature] 
to  provide  for  the  organization  of  the  court  In 
question  [a  city  police  court],  and  to  define  the 
jurisdiction  it  should  possess;  and,  when  so 
constituted,  the  judicial  power  of  the  state 
vested  in  It,  by  force  of  the  constitution,  to  the 
extent  of  the  jurisdiction  so  defined."  In  an 
opinion  by  Judges  Hinman,  Sanford,  Butler, 
and  Dutton,  the  constitution  is  thus  defined: 
"The  constitution  of  the  state,  framed  by  a 
convention  elected  for  that  purpose,  and  adopt- 
ed by  the  people,  embodies  their  supreme  mig- 
inal  will  in  respect  to  the  organization  and  per- 
I)etuation  of  a  state  government,  the  division 
and  distribution  of  Its  powers,  the  officers  by 
whom  those  powers  are  to  t>e  exercised,  and 
the  limitations  necessary  to  restrain  the  action 
of  each  and  all  for  preservation  of  the  rights, 
liberties,  and  privileges  of  all,  and  is  therefore 
the  supreme  and  paramount  law,  to  which  the 
legislative,  as  well  as  every  other  branch  of 
government  and  every  officer  In  the  perform- 
ance of  his  duties,  must  conform.  Whatever 
that  supreme  original  will  prescribes,  the  gen- 
eral assembly  and  every  officer  or  citizen  to 
whom  the  mandate  Is  addressed  must  do;  and 
whatever  it  prohibits,  the  general  assembly 
and  every  officer  and  citizen  must  refrain  from 
doing;  and  If  either  attempt  to  do  that  which 
is  prescribed  in  any  other  manner  than  that 
prescribed,  or  to  do  in  any  manner  that  which 
is  prohibited,  their  action  is  repugnant  to  that 
supreme  and  paramount  law,  and  invalid." 
Opinion  of  the  Judges,  30  Conn.  593. 

It  is  claimed  that  Wheeler's  Appeal,  45  Conn. 
313,  recognizes  a  sovereign  power  in  the  legis- 
lature, not  derived  from  the  constitution,  in  ad- 
dition to  that  embraced  in  the  grant  of  legisla- 
tive power,  and  unrestrained  by  the  division  of 
the  powers  of  government  into  distinct  depart- 
ments; and  this  case  is  relied  on  as  justifying 
the  legislation  now  in  question.  It  is  unneces- 
sary to  discuss  the  precise  point  determined  by 
the  judgment  in  Wheeler's  Appeal,  but  the 
ground  on  which  the  opinion  seeks  to  justify 
the  judgment  is  erroneous.  It  is  this:  The 
opinion  says  It  Is  "obvious  from  the  past  his- 
tory of  our  own  jurisprudence  and  long-con- 
tinued legislative  practice  that  we  have  reserv- 
ed a  much  larger  field  for  legislative  action 
than  has  ever  been  recognized"  in  other  states. 
This  divergence  is  due  "in  part,  and  pwhaps 
principally,  to  the  very  extensive  powers  which 
were  originally  conferred  on  the  general  as- 
sembly by  the  charter  of  Connecticut    Under 


this  charter,  the  general  assembly  exerciseil 
executive  and  judicial  functions.  Upon  the 
adoption  of  the  constitution  of  1818,  which  di- 
vided the  powers  of  government,  it  was  logical 
to  hold  that  all  judicial  functions  of  the  gen- 
eral assembly  were  at  an  end;  and  this  claim 
was  made  at  an  early  date,  but  not  accepu'  I 
by  this  court.  Starr  v.  Pease,  8  Conn.  o47; 
Day  V.  Cutler,  22  Conn.  625;  Booth  v.  Town 
of  Woodbury,  32  Conn.  126.  li,  then,  an  act  of 
the  state  legislature  is  not  against  natural  jus- 
tice or  the  national  constitution,  and  it  does 
not  appear  affirmatively  and  expressly  that 
there  is  some  provision  In  the  constitution  for- 
bidding it,  we  must  hold  It  to  be  Intra  vtres 
and  valid." 

There  are  no  affirmative  and  express  pro- 
visions in  the  constitution  forbidding  the  ex- 
ercise by  the  general  assembly  of  the  equity 
jurisdiction  which  in  former  days  was  exclu- 
sively exercised  by  the  "general  court";  and 
so  the  proposition  asserted  is  broad  enough 
to  justify  acts  of  the  general  assembly  ad- 
ministering this  branch  of  jurisprudence. 
Such  a  doctrine  is  subversive  of  the  Ameri- 
can idea  of  constitutional  government.  It  af- 
firms that  the  checks  established  by  the  di- 
vision of  governmental  power  have  no  exist- 
ence in  this  state;  that  when  the  consUhition 
says,  "The  powers  of  govemment  shall  be 
divided  into  three  distinct  departmrats,  and 
each  of  them  confided  to  a  separate  rnasi.^- 
tracy,"  It  means,  "The  general  assembly  shall 
exercise  every  power  of  sovereignty  which  it 
Is  not  forbidden  to  exercise  by  some  affirma- 
tive and  express  provision  of  the  constitu- 
tion;" that  the  mandate,  "The  legislative 
power  of  this  state  shall  be  vested  in  two 
distinct  houses,  to  be  styled  the  'General  As- 
sembly,' "  does  not  mean  what  It  says,  bat 
means,  "The  governor  and  council  and  house 
of  representatives  In  general  court  assem- 
bled" shall  continue,  under  the  style  of  the 
"General  Assembly,"  to  exercise  the  supreme 
power  of  the  state  in  all  matters  whatever 
not  forbidden  by  some  affirmative  and  ex 
press  provision  herein  contained;  that  the 
mandate,  "The  judicial  power  of  the  statp 
shall  be  vested  in  the  supreme  court  of  er- 
rors, the  superior  court,"  etc.,  means  noth- 
ing, or  means,  "such  portion  of  the  Judicial 
power  as  the  general  assembly  shall  not  ex- 
ercise by  Itself  or  other  agencies."  This  Aoi> 
trine  originates  in  an  Expression  in  the  opin- 
ion of  Daggett,  J.,  In  Starr  v.  Pease,  su- 
pra (Ilosmer  and  Bissell,  JJ.,  concurred  In 
the  judgment,  and  Peters,  J.,  dissented),  an 
expression  not  necessary  to  support  the  jude- 
ment  rendered,  for  the  validity  of  a  legisla- 
tive divorce— the  matter  in  dispute— m us; 
rest  on  the  claim  that  it  is  a  law  fixing;  a 
status  on  grounds  of  public  policy,  and  Is  ao: 
a  mere  adjudication  of  private  rights,  if  ay 
nard  v.  Hill,  125  U.  S.  190,  8  Sup.  Ct  72L 
Judge  Daggett  says  that  it  is  urged  that  by 
the  "New  Constitution"  there  is  an  entire 
separation  of  the  legislative  and  Judicial  de- 
partments, and  that  now  the  legislature  can 
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pass  no  act  not  clearly  warranted  by  the 
constitution;  that  precisely  the  opposite  of 
this  Is  true;  that  from  the  settlement  of  the 
state  there  have  been  certain  fundamental 
rules  by  which  power  has  been  exercised, 
which  were  embodied  in  an  instrument  call- 
ed by  some  a  "constitution"  and  by  others  a 
"charter";  that  the  charter  gave  extensive 
power  to  the  legislature,  and  left  everything 
almost  to  their  will;  that,  when  the  new 
constitution  was  framed,  it  adopted  a  bill  of 
rights,  provided  for  the  election  and  appoint- 
ment of  certain  organs  of  the  governmont, 
such  as  the  legislative  and  other  depart- 
ments, and  imposed  en  them  certain  re- 
straints; that  it  found  the  state  sovereign 
and  independent,  with  a  legislative  power 
capable  of  making  all  laws  necessary  for  the 
good  of  the  people,  not  forbidden  by  the 
TTnlted  States  constitution,  nor  opposed  to 
sound  maxims  of  legislation,  and  left  them 
in  the  same  condition,  except  so  far  as  limita- 
tions were  provided.  This  statement  was 
substantially  repeated  in  Pratt  v.  Allen.  13 
Conn.  124,  although  the  Judgment  In  that 
case  was  supported  on  other  grounds.  In 
some  respects  the  views  of  those  engaged  In 
framing  a  constitution,  as  to  its  meaning, 
are  entitled  to  peculiar  regard,  but  not  in  all 
respects,  and  especially  not  as  to  the  extent 
of  the  radical  change  involved  In  the  adop- 
tion of  a  written  constitution.  ISuch  a  change 
brought  into  existence  an  absolutely  new 
branch  of  Jurisprudence,  which  Judges  train- 
ed under  a  different  and  antagonistic  system 
were  not  peculiarly  fitted  to  comprehend.  In 
Starr  v.  Pease,  however,  the  only  Judge  who 
was  a  member  of  the  convention  of  1818  em- 
phatically dissented.  The  error  of  Judge 
Daggett  was  fundamental.  It  was  more  than 
an  error  in  the  construction  of  language. 
It  was  based  on  the  denial  of  the  easentlal 
meaning  of  a  written  constitution. 

Prior  to  1818  the  whole  sovereign  power 
was  exercised  by  the  people,  unrestrained  by 
anything  except  their  present  will,  through  a 
body  of  magistrates  chosen  annually,  and 
deputies  chosen  semiannually.  This  was  a 
democracy,  as  close  to  a  pure  democracy  as 
it  l8  possible  for  a  representative  govern- 
ment to  be.  There  were  certain  forms  es- 
tablished by  legislation,  and  certain  funda- 
mental principles  generally  acknowledged  as 
true  and  Important;  but  there  was  no  power 
that  could  enforce  them.  They  depended  on 
the  unrestrained  will  of  the  people,  as  ex- 
pressed semiannually.  This  body  of  laws 
and  customs  might  be  broadly  called  a  "con- 
stitution." But  they  were  not,  and  the  gov- 
ernment was  not  a  constitutional  govern- 
ment, in  the  American  sense,  which  was 
then  taking  definite  shape,  through  the  influ- 
ence of  the  United  States  constitution. 
There  was  no  fundamental  law  made  by  the 
sovereign— the  people— embodjring  their  su- 
preme original  will.  In  pursuance  of  which, 
nnd  in  accordance  with  which  alone,  govern- 
mental power  could  be  exercised.     Such  a 


law  is  In  its  very  nature  a  grant  of  power;  a 
grant  by  the  sovereign  to  the  governmental 
agencies  established;  a  grant  for  the  very 
purpose  of  preventing  the  sovereign  from  it- 
self exercising  the  powers  granted  (for  such 
exercise  by  the  sovereign  must,  of  necessity, 
be  unrestrained  and  arbitrary).  And  so  the 
grant  Is  made  to  three  distinct  departments 
or  magistracies,  each  deriving  its  delegated 
power  direct  from  the  sovereign,  through  the 
constitution.  The  only  sense  In  which  a  con- 
stitution may  be  termed  a  "limitation,"  rath- 
er than  a  grant  of  power,  is  that  the  power 
granted  to  each  department  is  given  broadly, 
and  covers  the  whole  range  of  that  division 
of  power,  except  as  limited  by  the  constitu- 
tion. It  was  this  new  form  of  government 
that  the  people  demanded  and  established  In 
1818.  It  was  this  new  form  of  government 
that  the  advocates  of  the  so-called  "charter 
government"  for  30  years  successfully  op- 
posed. They  claimed  that  they  had  a  con- 
stitution, because  they  did  not  realize  wliat 
a  constitution  meant,  or  were  afraid  of  the 
restraints  it  imposed.  The  idea  of  a  con- 
stitution was  centered  in  the  separation  of 
Judicial  and  legislative  powers,  and  the 
grant  of  each  power  to  a  distinct  magistracy. 
On  this  the  fight  for  change  of  government 
was  largely  made. 

When  the  legislature  that  called  the  con- 
vmtlon  of  1818  met,  Oot.  Wolcott  told  them 
that  their  mandate  from  the  people  was  "that 
the  legislative,  executive,  and  Judicial  authori- 
ties of  our  own  government  be  more  precisely 
defined  and  limited,  and  the  rights  of  the  peo- 
ple be  declared  and  acknowledged."  The  com- 
mittee appointed  on  a  revision  of  the  form  of 
civil  government.  In  their  report,  said  that  the 
state  was  then  "destitute  of  fundamental  laws 
defining  and  limiting  the  powers  of  the  legis- 
lature"; that  the  organization  of  the  different 
branches  of  the  gorerument,  and  the  separa- 
tion of  their  power,  rested  on  "the  frail  founda- 
tion of  legislative  will  or  discretion."  The  reso- 
lution reported  by  them,  and  adopted  by  the 
legislature,  recommended  to  the  people  ot  the 
state  to  assemble  and  choose  delegates  who 
should  meet  in  convention,  and,  if  "by  them 
deemed  expedient,  proceed  hi  the  formation 
of  a  constitution  of  civil  government  for  the 
people  of  this  state";  and  said  constitution, 
when  ratified  and  approved  by  the  people, 
"shall  be  and  remain  the  supreme  law  of  this 
state."  There  was  then  a  democracy  exercis- 
ing supreme  power  through  deputies  chosen 
semiannually,  but  no  constitution  of  civil  gov- 
ernment, in  the  American  sense  of  that  term. 
In  these  deputies,  when  assembled  in  general 
court,  consisted  "the  supreme  power  and  au- 
thority of  this  state."  When  so  assembled, 
they  had  "the  power  and  voice  of  all  the  free- 
men deputing  them";  i.  e.  the  whole  power 
vested  bx  the  sovereign,— the  people.  By  vir- 
tue of  this  power  so  deputed,  they  recommend- 
ed to  their  sovereign  to  abolish  the  existing 
form  of  government,  to  establish  a  new  form 
of  civil  government,  and  to  appoint  delegates 
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to  frame  a  constitution  for  that  purpose,  which, 
when  adopted  by  the  sovereign,  should  be  a 
permanent  grant  of  his  power  to  the  agencies 
therein  named,  under  tlie  limitations  therein 
expressed.  This,  again,  was  declared  when  the 
convention  met,  and  "resolved  that  this  coo- 
voition  do  deem  It  expedient  to  proceed  at 
this  time  to  form  a  constitution  of  civil  gov- 
ernment for  the  people  of  this  state."  The  con- 
stitution adopted  declared  tliat  the  people  of 
Connecticut,  grateful  for  having  been  permit- 
ted to  Mijoy  a  free  government  (i.  e.  a  democ- 
racy), in  order  more  effectually  to  define  and 
secure  the  liberties  derived  from  their  an- 
cestors (1.  e.  the  English  heritage  of  civil  lib- 
erty), heretofore  resting  on  "the  frail  founda- 
tion of  legislative  will  or  discretion,"  do  "or- 
dain and  establish  the  following  constitution 
and  form  of  dvll  government." 

The  convoition  adopted  the  constitution  on 
September  15tb;  the  people  approved  and 
ratified  it;  and  on  October  12,  1818,  It  be- 
came the  constitution  of  civil  government  of 
the  people  of  Connecticut.  On  that  day  and 
thereafter  all  powers  of  government  were 
exercised  only  by  virtue  of  the  authority 
granted  in  that  instrument.  It  was  "the 
original  supreme  will  of  the  people,"  *rom 
which  all  authority  was  derived.  This  clear- 
ly appears  from  section  3  of  article  10,  by 
which  the  existing  rights  and  duties  of  cor- 
porations are  confirmed  and  established,  sub- 
ject to  the  regulations  contained  in  the  con- 
stitution. Officers  previously  commissioned 
are  authorized  to  exercise  their  offices  until 
the  1st  of  June  following.  Laws  not  Incon- 
sistent with  the  constitution  are  continued 
in  force  until  altered  or  repealed  in  pursu- 
ance of  the  constitution;  and  the  general 
court  to  be  formed  In  October  is  granted  all 
powers,  not  repugnant  to  the  constitution, 
which  they  now  possess,  until  the  'first 
Wednesday  of  May  following.  When  it  is  re- 
membered that  the  last  session  of  the  "gen- 
eral court"  had  no  power  whatever,  ex- 
cept that  granted  by  the  constitution,  the 
theory  that  this  general  court  handed  over 
to  the  general  assembly  established  by  the 
constitution  undefined  sovereig^n  power,  not 
derived  through  that  Instrument,  appears  in 
its  naked  absurdness.  No  declaration  could 
be  more  clear  and  specific  that  on  October 
12,  1818,  the  democracy  first  established  in 
1637  ceased  to  exist,  and  the  general  court 
or  assembly  through  which  the  powers  of 
that  democracy  had  been  exercised  was  theu' 
abolished,  and  every  power  of  government 
thereafter  exercised  found  its  authority  only 
in  the  constitution  of  civil  government  then 
adopted  by  the  people  as  the  supreme  law 
of  the  state.  This  result  was  recognized  by 
those  who  had  opposed,  as  well  as  by  those 
who  bad  advocated,  the  revolution.  Wil- 
liam L.  Stone,  editor  of  the  Connecticut  Mir- 
ror, speaking  for  the  former,  said:  "Our 
form  of  government,  under  which  for  near 
two  hundred  years  all  have  enjoyed  privi- 
leges and  blessings  unknown  to  any  other 


people  upon  earth,  has  been  swept  away." 
John  N.  Niles,  editor  of  the  Hartford  Times, 
speaking  for  the  latter,  said:  "A  govern- 
ment of  men  has  been  superseded  by  a  gov- 
ernment of  laws.  •  •  •  Distinct  and  In- 
dependent bodies  of  magistracy  have  been 
constituted;  their  powers  and  duties  defined, 
limited,  and  separated."  Trumbull,  Hist. 
Notes  Const.  Conv.  1818,  p.  59. 

The  forms  of  procedure  under  the  con- 
stitution were  so  similar  to  those  under  the 
former  government,  and  were  so  largely  ad- 
ministered by  men  who  were  not  only  fixed 
in  the  old  ways  of  thought,  but  opposed  to 
the  radical  change  Involved  In  the  adoption 
of  a  constitution,  that  it  is  not  strange  that 
some  legislation  should  pass  unchallenged, 
and  dicta  of  Judges  pass  current,  clearly  con- 
trary to  the  supreme  law.  But  the  form  of 
government  established  in  1818  cannot  be 
destroyed  in  that  way.  This  change  la  the 
structure  of  government  was  a  pregnant  fact, 
which  any  one,  long  settled  In  the  belief  that 
an  exercise  of  the  whole  unrestrained  power 
inherent  in  an  absolute  democracy,  through 
a  body  of  delegates  frequently  chosen,  fur- 
nished the  best  organic  plan  for  ruling  a  com- 
monwealth, might  well  find  it  difficult  to  ac- 
cept In  Its  full  significance.  The  views  of 
Judge  Daggett,  as  expressed  In  Starr  v. 
Pease,  on  the  effect  of  a  constitution,  are 
those  of  an  able  and  thoughtful  Jurist;  but 
we  find  it  more  easy  to  reconcile  them  with 
the  traditions  In  which  he  had  been  ednoat- 
ed,  and  the  conditions  existing  during  the 
greater  part  of  his  long  and  extensive  prac- 
tice at  the  bar,  than  with  the  plain  provi- 
sions of  the  constitution  Itself.  It  was  the 
expression  of  these  views  that  led  up  to  the 
dictum  in  Wheeler's  Appeal.  The  other  two 
cases  cited  do  not  supx>ort  the  dictum.  Day 
V.  Cutler  was  an  action  on  a  promissory  note. 
which  involved  the  validity  of  a  legislative 
divorce.  Ellsworth,  J.,  assumed  the  validity 
of  the  divorce,  and  held  the  note  given  in 
connection  with  it  to  be  valid,  and  Watte,  J., 
concurred.  HInman,  J.,  tried  the  case  below, 
and  gave  no  opinion.  Church,  C.  J.,  said: 
"It  may  be  too  late  now  to  discuss  the  ques- 
tion whether,  since  the  powers  of  this  gov- 
ernment were  separated  by  the  constltutioB 
of  1818,  and  distributed  to  the  distinct  ex- 
ecutive, legislative,  and  Judicial  departments, 
respectively,  the  general  assembly  can  const^ 
tutionally  exercise  the  power  of  grantliig  di- 
vorces. This  has  been  doubted  by  some  of 
our  best  Jurists."  But,  passing  that,  he  held 
that,  in  any  event,  the  note  in  suit  was  not 
valid;  and  ia  this  opinion  Storrs,  J.,  concur- 
red. Booth  V.  Town  of  Woodbury  does  not 
support,  but  denies,  the  dictum.  The  court 
expressly  says  the  legislative  power  is  grant- 
ed to  the  general  assembly  by  the  coDstltQ- 
tlon.  We  do  not  recall  a  case  that  neces- 
sarily depends  on  the  theory  of  Judge  Dag- 
gett, followed  in  Wheeler's  Appeal,  unless 
It  be  that  case.  Other  utterances  of  this 
court  are  wholly  Inconsistent  with  the  tbe- 
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oiy.  In  the  opinion  at  the  judges  above  cit- 
ed, the  true  meaning  of  a  constitution  is 
conclusively  stated.  In  Brown  v.  O'Connell, 
supra,  the  power  of  the  leglalatnre  to  either 
exercise  or  confer  judicial  power  Is  denied. 
The  case  of  In  re  Clark,  65  Ck>nn.  17,  41,  81 
Atl.  522,  plainly  assumes  that  the  leglslatnre 
is  confined  to  the  exercise  of  legislative  pow- 
er. In  State  v.  Conlon,  65  Conn.  478,  488, 
33  Atl.  519,  we  say:  "The  legislative  power 
of  this  state  is,  in  the  broadest  terms,  vest- 
ed in  the  general  assembly.  This  power  is, 
in  a  certain  way,  defined  and  limited  by  the 
provisions  dividing  the  powers  of  govern- 
ment into  distinct  departments,  and  by  those 
relating  to  the  operation  of  the  state  govern- 
ment and  duties  of  particular  ofiiicers.  But, 
unlilce  the  constitutions  of  many  states,  It 
contains  no  specific  limitations  on  the  exer- 
cise of  legislative  power,  except  some  slight 
restrictions  In  one  or  two  recent  amend- 
ments. The  limitations,  however,  are  no  less 
real,  and  perhaps  more  effective,  than  if 
phrased  in  specific  terms."  In  State  v.  Wil- 
liams, 68  Conn.  131,  149,  35  AU.  24,  421,  the 
opinion  of  the  court  assumes  that  only  legis- 
lative power  is  granted  to  the  general  as- 
sembly; and  the  dissenting  opinion  of  An- 
drews, C.  J.  (in  this  matter  not  antagonizing 
the  majority),  states  that,  upon  the  ratifica- 
tion of  the  constitution,  "the  former  govern- 
ment by  general  assembly  was  finally  and 
forever  dissolved.  The  people,  in  the  exer- 
cise of  their  sovereignty,  established  a  new 
government,  in  three  separate  and  Independ- 
ent departments,  whose  powers  were  to  be 
exercised,  and  exercised  only,  in  accordance 
with  their  supreme  original  will,  embodied  In 
the  constitution."  Page  169,  08  Conn.,  and 
page  426,  35  AU. 

But  no  dicta  of  judges,  no  doubtful  or  im- 
proper legislation,  can  alter  the  plain  fact 
tbiat  in  1818  the  people,  in  the  exercise  of 
their  sovereignty,  granted  to  the  general  as- 
sembly then  constituted  the  legislative  pow- 
er, and  forbade  their  exercise  of  other  than 
legislative  power  (unless  specially  granted), 
and  granted  to  this  court  and  other  courts 
then  constituted  the  judicial  department,— 
the  judicial  power,— and  forbade  their  exer- 
cise of  other  than  judicial  power.  The  as- 
sertion of  original  and  consistent  opponents 
of  a  constitution  that  the  victory  of  1818  was 
a  barren  victory,  that  constitutional  govern- 
ment, as  known  to  the  people  of  the  United 
States,  is  unknown  to  Connecticut,  and  that 
the  fundamental  principles  of  constitutional 
law  have  here  no  existence,  however  often 
repeated,  cannot  affect  the  paramount  au- 
thority of  the  supreme  original  will  of  the 
people,  as  plainly  declared  in  the  constitu- 
tion itself.  The  unequivocal  mandate  there- 
in contained,  that  the  powers  delegated  or 
granted  by  the  sovereign,— the  people,— 
through  the  constitution,  shall  be  divided  in- 
to three  distinct  departments,  and  those  be- 
longing to  each  confided  to  a  separate  magis- 
tracy, and  the  equally  unequivocal  mandate 


that  the  powers  granted  to  the  general  as- 
sembly (unless  by  some  specific  provision) 
shall  be  c<xiflned  to  the  exercise  of  the  "leg- 
islative power  ot  this  state,"  and  the  powers 
granted  to  the  judiciary  shall  be  confined  to 
the  exercise  of  "the  judicial  power  of  the 
state,"  are  binding  upon  this  conrt  at  all 
times.  These  mandates  are  the  voice  of  the 
sovereign,  speaking  ever  with  a  present  au- 
thority, from  which  there  is  no  escape.  The 
incapacity  of  the  legislature  to  execute  a 
power  which  is  essentially  and  merely  a  ju- 
dicial power,  and  of  the  judiciary  to  execute 
a  power  which  is  essentially  and  merely  a 
legislative  power,  as  well  as  the  limitation  of 
the  meaning  of  legislative  power  by  force 
of  certain  primary  principles  of  government 
plainly  embodied  in  the  constitution,  and  by 
the  necessities  Involved  in  the  separation  and 
independence  of  distinct  departments  of  gov- 
ernment. Is  fundamental  to  the  very  exist- 
ence of  constitutional  government,  as  estab- 
lished in  the  United  States.  Wilkinson  v. 
Leland,  2  Pet.  627;  Houston  v.  Williams,  13 
Cal.  24;  Taylor  v.  Porter,  4  HUl,  140;  Coch- 
ran V.  Van  Suriey,  20  Wend.  365:  Campbell's 
Case,  2  Bland,  206.  This  court  has  not  hesi- 
tated to  affirm  and  apply  the  principle  here 
involved.  Brown  v.  O'Connell,  Opinion  of 
the  Judges,.  In  re  Clark,  and  State  v.  Con- 
lon, supra.  We  believe  Wheeler's  Appeal 
to  be  the  only  case  that  necessarily  may  in- 
volve a  different  view,  but,  for  the  reasons 
given,  it  is  powerless  to  change  the  principle. 
The  supreme  court  of  the  United  States  has 
uniformly  held  that  a  law  conferring  on  the 
courts  a  power  which  is  not  a  Judicial  pow- 
er, within  the  meaning  of  the  constitution,  is 
unconstitutional,  and  that  such  power  can- 
not be  lawfully  exercised  by  the  courts.  Note 
by  court  on  Todd  v.  U.  S.,  13  How.  63;  Bi 
parte  Siebold,  100  U.  S.  383. 

The  power  which  Judge  Hall  was  asked  to 
exercise  In  the  present  case  does  not  seem  to 
us  to  be  a  judicial  power,  wItlUn  the  meaning 
of  our  constitution.  It  Is  claimed  that  the  dif- 
ficulty of  defining  the  powers  of  goremment 
renders  impracticable  the  enforcement  by  this 
court  of  their  division,  and  so  makes  nugatory 
the  most  important  command  of  the  constitu- 
tion. A  difficulty  attends  the  application  of  a 
general  principle  to  particular  cases,  and  some- 
times, the  more  vital  the  principle,  the  greater 
the  difficulty.  This  was  felt  when  the  United 
States  supreme  court  first  dealt  with  a  con- 
ffict  between  a  law  of  congress  and  the  con- 
stitution. It  was  felt  still  more  when  the 
court  began  to  apply  the  general  principle  tiiat 
a  state  law  dealing  with  Internal  police  niny, 
to  a  certain  extent,  validly  occupy  a  field  of 
legislation,  within  the  exclusive  jurisdiction  of 
the  United  States.  It  is  a  peculiarity  of  the 
essence  of  constitutional  government  that  the 
judicial  department  must  deal  with  such  diffi- 
culties; otherwise,  constitutional  provisions 
for  the  guaranty  of  civil  liberty,  the  harmoni- 
ous separation  of  state  and  national  functions, 
as  well  OS  the  separation  of  governmeutai  de- 
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partmentB,  become  a  [solemn  mockery.  But 
the  difficulty  now  alleged  Is  more  apparent 
than  substantial.  Chief  Justice  Marshall  says: 
"The  legislature  makes,  the  executive  executes, 
and  the  Judiciary  construes,  the  law."  Way- 
mon  V.  Southard,  10  Wheat.  46.  The  supreme 
court  of  the  United  States,  speaking  by  Jus- 
tice Field,  says:  "The  distinction  between  a 
Judicial  and  legislative  act  is  well  defined. 
The  one  determines  what  the  law  is,  and  what 
the  rights  of  the  parties  are,  with  reference  to 
transactions  already  had;  the  other  prescribes 
what  the  law  shah  be  In  futiure  cases  arising 
under  It."     Sinking  Fund  Cases,  99  U.  8.  700. 

One  controlling  consideration  In  deciding 
whether  a  particular  act  oversteps  the  limits 
of  Judicial  power  is  the  necessary  inconsist- 
ency of  such  acts  with  the  Independence  of  the 
Judicial  department,  and  the  preservation  of 
Hs  sphere  of  action  distinct  from  that  of  the 
legislative  and  executive  departments.  A  main 
purpose  of  the  division  of  powers  between  leg- 
islature and  Judicatvire  Is  to  prevent  the  same 
magistracy  from  exercising  In  respect  to  the 
same  subject  the  functions  of  Judge  and  legisla- 
tor. This  union  of  functions  la  a  menace  to 
civil  liberty,  and  Is  forbidden  by  the  constitu- 
tion. There  is  no  intrinsic  difficulty  in  recog- 
nizing a  plain  infraction  of  such  prohibition. 
It  Is  true  that  the  diffei-ent  magistracies  must 
act  upon  the  same  subjects,  for  every  matter 
that  may  be  dealt  with  by  the  state  government 
may  be  acted  on  by  each  department  thereof; 
but  the  action  must  be  that  belonging  to  the 
d^artment  whose  powers  are  Invoked.  The 
main  difficulties  suggested  In  argument  result 
from  a  failure  to  distinguish  between  the  exer- 
cise of  a  legitimate  power  and  the  employment 
of  necessary  means  for  exercising  that  power. 
The  grant  of  the  powers  embraced  In  one  of 
the  great  departments  of  government  carries 
with  it  the  right  to  use  means  appropriate  to 
the  exercise  of  that  power.  Any  attempt  to 
cripple  the  power  through  metaphysical  clas- 
sification of  the  means  essential  to  its  exer- 
cise must  produce  difficulties,  if  not  absurdi- 
ties. For  example,  the  power  to  make  laws 
may  require  the  accurate  ascertainment  of 
facts.  For  this  purpose,  witnesses  must  be 
summoned,  examined,  and  conclusions  drawn 
from  their  conflicting  testimony.  This  is  a 
means  peculiarly  appropriate  to  the  Judicial 
power  and  the  ordinary  mark  of  an  exercise 
of  that  powa-;  yet,  when  so  employed  by 
the  legislature  (without  violation  of  other  con- 
stitutional provisions),  it  Is  a  means  within 
the  limits  of  legislative  power.  Bui  should 
the  legislature,  after  the  passage  of  an  act, 
attempt,  by  another  act,  to  adjudicate  the 
rights  of  parties  which  have  arisen  under  its 
provisions,  such  act,  although  only  means  ap- 
propriate to  legislation  might  be  employed, 
would  be  an  exercise  of  Judicial,  and  not  of 
legislative,  power.  It  would  be  void,  because 
it  involves  the  union.  In  the  same  magistracy, 
in  respect  to  the  same  matter,  of  tlie  func- 
tions of  Judge  and  legislator.  Again,  there  are 
certain  necessary  executive  acts  which  cannot 


be  performed  without  the  power  of  enforcing 
immediate  obedience  to  an  oriac  authorized 
by  law.  The  employment  of  legal  restraint 
for  the  purpose  of  securing  the  essential  Im- 
mediate obedience  is  a  means  peculiarly  ap- 
propriate to  the  exercise  of  Judicial  power;  but 
for  such  purpose,  and  subject  to  the  restric- 
tions of  other  provisions  of  the  constitution.  It 
Is  a  means  within  the  limits  of  the  executive 
power.  In  re  Clark,  65  Conn.  17,  31  All.  522; 
Mun-ay  v.  Land  Co.,  18  How.  272. 

So,  means  of  a  legislative  nature  most  be 
used  by  courts  in  establishing  necessary  rules 
of  practice,  and  by  executive  officers  In  mak- 
ing regulations  for  the  conduct  of  subordi- 
nates. Again,  appointment  to  office  is  in  the 
nature  of  an  executive  act  Apart  from  the 
purpose  of  the  appointment,  it  Is  an  exercWc 
of  executive  power.  Our  own  constitution, 
like  most  constitutions,  provides  for  certain 
elective  and  legislative  appointments;  but,  ex- 
cept In  the  cases  specified,  appointment  to  of- 
fice is  an  exercise  of  executive  power,  unless 
used  as  a  means  appropriate  to  the  exercise  of 
powers  granted  to  another  department,  and. 
when  so  used,  It  Is  not  the  exercise  of  execu- 
tive power,  within  the  meaning  of  the  conati- 
tutlon.  The  constitution  of  the  United  States 
specifies  the  methods  of  appointment  Cer- 
tain officers  must  be  appointed  by  the  presi- 
dent In  concurrence  with  the  senate.  All  oth- 
er officers  shall  be  appointed  In  the  same  way. 
"But  the  congress  may,  by  law,  vest  the  ap- 
pointment of  such  Inferior  officers  as  they  think 
proper  In  the  president  alone,  in  the  coarts  of 
law,  or  In  the  heads  of  departments."  In  com- 
menting on  this  clause,  the  United  States  su- 
preme court  sa.vs  that  the  appointing  powo* 
designated  In  respect  to  Inferior  officers  ••was. 
no  doubt  Intended  to  be  exercised  by  the  de- 
partment of  the  government  to  which  the  of- 
ficers to  be  appohited  most  appropriately  be- 
long." Ex  parte  Hennen,  13  Pet.  257.  In  af- 
flrralng  the  validity  of  the  law  providing  for 
the  appointment  of  supervisors  of  elections  by 
circuit  courts,  the  supreme  court  held  that 
there  were  reasons  why  such  appointments^ 
might  most  appropriately  be  made  by  conrts. 
relied  on  this  clause  as  giving  a  certain  dis- 
cretion to  congress  In  assigning  such  appoint- 
ments to  the  appropriate  department,  and,  r^ 
ferring  to  the  Intimation  in  Ex  parte  Hennen. 
said:  "In  the  present  case  there  Is  no  such 
incongruity  in  the  duty  required  as  to  excuse 
the  courts  from  Its  performance,  or  to  render 
their  acts  void."  Ex  parte  Siebold,  100  U.  S. 
371,  398. 

Under  our  state  constitution,  appointments 
other  than  those  whose  mode  Is  prescribed 
are  governed  by  the  division  of  govenuuoital 
pon'ers.  This  question  has  never  come  before 
us  directly.  It  was  Incidentally  considered  in 
.oome  recent  cases  In  connection  with  the  law 
allowing  an  appeal  from  the  action  of  coun- 
ty commissioners  in  granting  licenses.  Id 
Smith's  Appeal,  65  Conn.  135,  31  AtL  329.  we 
held  that  the  statute  required  the  county  coa- 
mlfisioners  to  select,  as  the  recipient  of  a  U- 
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cense,  one  haTlng  "a  personal  fitness  to  per- 
form the  quasi  public  duties  required  by  latr  ot 
a  licensee";  1.  e.  one  who  is  shown  to  be  suited 
or  adapted  to  the  orderly  conduct  of  a  business 
which  the  law  regards  as  dangerous  to  public 
welfare,  unless  conducted  by  a  carefully  se- 
lected person  duly  licensed,  whose  fitness  to 
the  legal  requirements  must  be  determined  in 
view  of  the  statutory  regulations.  In  Hop- 
son's  Appeal,  65  Conn.  140,  31  Atl.  531,  we 
held  that  the  selection  or  appointment  of  such 
a  licensee  was  a  means  apparently  appropriate 
both  to  the  exercise  of  executive  and  jnd!ci:il 
IK>wer;  that  the  uniform  practice  of  courts 
and  legislature  in  so  treating  such  appoint- 
ment might  be  safely  accepted  when  the  dis- 
tinction to  be  drawn  must  be  subtle  and  dotibt- 
ful;  and  that  the  action  of  the  superior  court 
upon  an  appeal  from  the  county  commission- 
ers is  a  Judicial  proceeding  in  so  far  that  the 
Judgment  of  the  court  may  be  reviewed  by 
this  court  when  founded  on  a  misconception 
of  the  law  (as  was  held  In  Smith's  Appeal, 
supra,  and  in  Beard's  Appeal,  M  Oonn.  526,  30 
Atl.  775);  but  that  errors  claimed  in  the  lawful 
exercise  of  discretion  In  mailing  the  selection 
or  appointment  could  not  be  reviewed.  Such 
proceeding  by  appeal  Is  an  anomalous  one. 
It  confounds  process  for  Invoking  the  exercise 
of  Judicial  power  by  way  of  ordinary  Judicial 
Iiroocedings  in  protecting  an  individual  against 
the  illegal  acts  of  a  public  officer  with  the  use 
of  the  ix>wer  of  appointment  as  a  means  In- 
cident to  the  full  exercise  of  Judicial  power. 
It  is  evident  that  the  Justification  of  such  Ju- 
dicial appointments  must  be  found  in  the  cir- 
cumstances peculiar  to  each  case. 

While  the  necessity  and  right  of  each  de- 
partment to  use  the  means  requisite  to  its  un- 
fettered operation  Is  clear,  it  is  equally  clear 
that  when  one  department  not  only  uses  the 
means  appropriate  to  another,  but  uses  them 
for  the  purpose  of  executing  the  fimctlous  of 
that  other  department,  it  is  not  In  the  exercise 
of  its  granted  power.  The  legislature,  by  Ju- 
dicial means,  may  find  the  facts  showing  that 
a  chai-ter  subject  to  repeal  ought  to  be  re- 
Iicaled,  and  act  In  the  exercise  of  its  legisla- 
tive functions.  Crease  v.  Babcock,  23  Pick. 
344.  But  when,  by  the  same  means,  it  at- 
tempts to  adjudge  the  forfeiture  of  a  charter 
not  repealable,  It  acts  in  the  exercise  of  a  Ju- 
dicial function,  and  in  excess  of  its  power. 
Tills  distinction  is  Illustrated  In  the  decisions 
of  the  United  States  supreme  court  dealing 
with  legislative  regulations  of'  charges  by  rail- 
road companies.  The  regulation  of  such  cluu> 
(res  is  held  to  be  distinctly  a  legislative  func- 
tion, which  may  be  delegated  by  the  legisla- 
ture to  a  subordinate  legislative  or  administra- 
tive body;  but  If  this  subordinate  body  or  the 
legislature,  exceeds  Its  powers,  and  a  person 
is  thereby  injured  In  his  rights  of  property,  be 
may  Invoke  the  Judicial  power  to  determine 
tliat  question  of  legal  injury;  and  the  reasona- 
bleness of  the  charges,  although  a  question 
legislative  in  Its  nature,  must  be  reviewed  by 
the  court,  as  necessarily  incident  to  the  exercise 


of  its  Judicial  power.  But,  if  the  court  should 
attempt  to  establish  for  the  future  a  schedule 
of  charges,  it  would  exceed  the  limits  of  Ju- 
dicial, power;  it  would  act  as  legislator  in  re- 
spect to  a  matter  as  to  which  it  must  also  act 
as  Judge.  As  was  said  by  Mr.  Justice  Brewer 
in  one  of  the  latest  of  this  class  of  coses: 
"The  courts  are  not  authorized  to  revise  or 
change  the  body  of  rates  imposed  by  a  legisla- 
ture or  a  commission.  They  do  not  determine 
whether  one  rate  is  preferable  to  another,  or 
what,  under  all  circumstances,  would  be  fair 
and  reasonable,  as  between  the  carriers  and 
the  shippers.  .They  do  not  engage  in  any  mere 
administrative  work;  but  still  there  can  be  nu 
doubt  of  their  power  and  duty  to  inquire 
whether  a  body  of  rates  prescribed  by  a  leg- 
islature or  a  commission  is  unjust  and  unrea- 
sonable, and  such  as  to  work  a  practical  de- 
struction to  rights  of  property,  and,  if  found 
to  be  so,  to  restrain  its  operation."  Reagun  t. 
Trust  Co.,  154  U.  S.  362,  14  Sup.  Ct.  1047. 
The  same  (listiuction  is  noted  by  this  court  in 
referring  to  the  anomalous  process  for  protec- 
tion against  illegal  taxation,  provided  by  sec- 
tion 3860  et  seq.  of  the  General  Statutes.  In 
construing  that  statute,  we  held  tliat  "the  as- 
sessment of  property  for  taxation  is  an  admin- 
istrative proceeding;  the  Judicial  power  is  call- 
ed into  action  to  remedy  an  illegal  assess- 
ment"; but  that  the  law  did  not  impose  upon 
the  superior  court  the  duties  of  assessors,  nor 
purport  to  give  the  court  general  authority  to 
review  the  action  of  the  assessors  or  board  of 
relief.  Ives  v.  Town  of  Goshen,  65  Conn.  456, 
459,  82  Atl.  832.  It  is  true,  however,  that  in 
cases  arising  imder  statutes  enabling  the  court 
to  settle  rights  of  person  or  property  invaded 
by  illegal  acts  of  administrative  boards,  and 
which  may  be  questioned  rather  for  the  defect- 
ive process  provided  than  for  any  substantial 
misconception  of  the  limits  of  Judicial  power, 
this  distinction  has  not  been  marked,  as  it 
must  be  when  the  validity  of  a  statute  ia  dl- 
i-ectly  put  in  issue.  We  think  this  distinction 
is  decisive  of  the  present  case. 

The  meaning  of  the  act  of  1893,  relating  to 
street  railways,  is  uncertain  In  several  par- 
ticulars; but  there  can  be  no  doubt  that  it 
confers  on  municipal  atrthorlties,  in  addi- 
tion to  certain  executive  powers,  the  power 
of  establishing  regulations  and  conditions 
(within  the  limitations  prescribed)  which 
shall  control  all  the  street  railways  in  the 
state,  in  the  location,  construction,  and  op- 
eration of  railways.  There  can  be  no  doubt 
that  making  such  regulations  is  essentially 
and  distinctively  a  legislative  function.  It 
is  also  certain  that  the  Judicial  power  does 
not  Include  the  exercise  of  such  a  legislative 
function,  and  that  the  duty  of  making  such 
regulations  cannot  be  Imposed  upon  the  su- 
perior court,  because  It  involves  the  exercise 
of  legislative  power  by  the  court,  and  be- 
cause a  power  in  the  legislature  to  Impose 
such  duties  Is  Inconsistent  with  the  existence 
of  an  Independent  and  separate  Judicial  de- 
partment  of   government.     The    power   to 
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make  the  superior  court  a  subordinate  legis- 
lative ■  body  for  one  purpose  inrolves  tlie 
power  to  BO  utilize  it  for  every  purpose.  But 
it  Is  equally  certain  tliat  tlie  judicial  power 
does  extend  to  the  protection  of  every  right 
of  person  or  property  that  may  Jae  invaded 
by  a  municipal  council  in  the  unlawful  exer- 
cise of  the  powers  conferred  by  the  act  of 
1893.  This  judicial  power  may  be  called  into 
action  by  any  appropriate  process.  The  act 
of  1895  provided,  among  other  things,  that 
an  aggrieved  person  might  appeal  from  an 
order  made  by  a  municipal  council  in  pursu- 
ance of  the  act  of  1893;  tba.%  such  appeal 
should  be  a  petition  to  the  court,  which 
should  specifically  state  the  portion  of  the  or- 
der appealed  from,  and  the  reasons,  and  be 
served  on  the  council,  and  that  such  appeal 
should  be  tried  by  the  court,  and  appropriate 
judgment  rendered.  Construing  this  act  as 
we  have  construed  other  acts  authorising  ap- 
peals from  the  action  of  legislative  and  ad- 
ministrative boards,  as  providing  a  nonde- 
script kind  of  process  intended  to  serve  the 
combined  purposes  of  a  writ  of  injunction, 
certiorari,  and  mandamus,  or  of  any  other 
process  for  invoking  the  judicial  power  to  de- 
termine a  legal  injury  complained  of,  we  sub- 
stantially held  in  CenU-al  Railway  &  Blec- 
tric  Co.'8  Appeal,  67  Conn.  197,  214.  36  Atl. 
32,  that  a  party  aggrieved  by  such  Illegal 
order  might  find  lawful  redress  In  this  way. 
Our  attention  was  not  directed  to  the  possi- 
ble limitations  of  the  redress.  We  went  to 
the  furthest  limit  in  our  desire  to  give  effect 
to  a  legitimate  intention  of  the  legislature, 
most  Inadequately  expressed.  But  the  act 
of  1895  goes  further,  and  contains  an  addi- 
tional provision,  which  is  not  fairly  suscepti- 
ble of  being  construed  as  merely  providing 
for  a  process  to  bring  into  action  the  judicial 
power  of  the  court  and  which,  without  any 
action  by  a  municipal  council  other  than  a 
failure  to  act  within  a  limited  time,  purports 
to  transfer  to  the  court  all  the  powers  con- 
ferred upon  municipal  councils  by  the  act 
of  1893.  The  distinction  between  the  two 
provisions  of  the  act  Is  vital.  The  application 
to  the  court  in  such  case  is  called  an  "ap- 
peal,"—an  unfortunate  name,  because  it  does 
not  express  the  real  function  of  the  process. 
"Appeal,"  m  the  sense  of  transfer  of  juris- 
diction from  one  court  to  another,  cannot  be 
predicated  of  any  process  by  which  a  court 
is  called  upon  to  determine  the  legality  of  an 
act  done  by  officers  of  another  department. 
In  this  sense  there  can  be  no  appeal  from  a 
common  council  to  a  court,  any  more  than 
there  can  be  an  appeal  from  the  legislature 
to  the  court,  or  from  the  court  to  the  legis- 
lature. In  appeals  from  the  court  of  .'irobate 
to  the  superior  court  we  sometimes  speak  of 
the  superior  court  as  being  for  that  case  the 
court  of  probate,  and  speak  correctly,  for  pro- 
bate jurisdiction  is  within  the  judicial  pow- 
er, and  may  be  exercised  by  the  superior 
court;  but  when  we  speak  in  the  same  way, 
as  occasionally  we  have  spoken,  In  comment- 


ing oo  the  discretionary  power  that  may  be 
exercised  in  one  of  these  amotphoua  "ap- 
peals" from  administrative  boards,  tbe  ex- 
pression is  allowable  only  as  a  figure  of 
rhetoric.  The  so-called  "appeal"  In  this  case 
Is  not  a  process  to  Invirice  the  jadldal  power. 
It  is  simply  an  application  to  the  superior 
court  to  exercise  a  legislative  function.  Tbe 
conditions  on  which  the  act  of  1883  author- 
izes such  an  application  cannot  affect  its  real 
nature.  They  only  serve  to  limit  for  tbe 
time  being  the  extent  of  the  evil  Involved. 

We  have  assumed,  as  was  assumed  in  aigu- 
ment,  that  the  act  of  1886  purports  to  con- 
fer the  powos  In  question  upon  a  Judge,  in 
his  exercise  of  the  judicial  powa  vested  in 
the  superior  court,  and  does  not  purport  to  .np- 
polnt,  for  the  exercise  of  the  powers,  an  execu- 
tive officer,  designated  by  an  official  title,  in- 
stead of  by  name.  If  the  latter  were  true,  the 
judge  would  be  at  liberty  to  accept  or  dedine 
the  appointment,  and  this  court  would  have  no 
jurisdiction  to  review  Ills  action.  Legislation 
authorizing  proceM  (mostly  under  the  mislead- 
ing name  of  "appeal")  for  invoking  the  judi- 
cial power,  to  be  returned  to  a  judge  of  the 
supei-lor  court  or  to  the  "supei-lor  court  or  any 
judge  thereof,"  has  produced  some  confusion 
hi  respect  to  the  nature  of  the  power  thus  ex- 
ercised. This  court  has  decided  that  a  "writ 
of  error"  (which  formerly,  in  connection  with 
the  auxiliary  means  of  reservation,  was  the 
only  process  for  calling  into  action  its  Jurisdu-- 
tion)  does  not  lie  without  a  judgment  or  an 
award  in  the  nature  of  a  judgment  (WOUams 
V.  Railroad  Co.,  13  Conn.  110,  118);  and  als<> 
that  this  court  has  cognizance  only  of  wrtts  of 
error  from  the  superior  court  (Qreen  v.  Hobby. 
8  0>nn.  106;  Humphrey  v.  Marshall,  15  Oonn. 
341,  345;  Trinity  College  v.  City  of  Hartford. 
32  Conn.  46(t,  note).  But  these  decisions  did 
not  hold  that  judicial  power  could  be  exercised 
by  a  Judge  of  the  superior  court  only  when 
holding  a  stated  session  of  court  The  legis- 
lation which  followed  the  decision  in  Trinity 
College  V.  City  of  Hartford,  providing  for  a 
proceeding  in  error  to  this  court  from  tbe  linal 
Judgment  rendered  by  a  judge  of  the  superior 
court  in  the  exercise  of  his  jurisdiction,  could 
have  no  application  unless  such  judgments  are 
rendered  in  the  exercise  of  the  judicial  powtr 
vested  In  the  superior  court  In  C3app  t.  City 
of  Hartford,  85  Conn.  66,  73,  220,  isa,  decided 
shortly  after  the  enactment  of  this  legialation. 
language  is  used  Indicating  that  a  judge  in 
such  case  does  'not  exercise  that  powo-,  an.! 
this  language  Is  followed  In  tbe  dlssmtins 
opinion  in  Ontral  Railway  &  Eaectric  Co.'s 
Appeal,  67  Conn.  228,  35  Atl.  82.  But  such 
views  cannot  l>e  maintained.  "The  snpoior 
court,"  In  which  judicial  power  is  vested  bj 
the  constitution,  is  a  magistracy  consisting  o{ 
the  judges.  The  manner  in  which  they  shaO 
exercise  that  power  must  to  a  large  extent  be 
governed  by  legislation  in  respect  to  procedwe. 
Ordinarily,  that  power  can  only  be  exerciM>l 
at  a  formal  session  of  court,  which  may  be 
held  for  some  purposes  by  one  Judge,  and  for 
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other  purposes  by  two  or  n>ore  judges.  But 
some  things  wltbln  tbe  limits  of  Judicial  power 
may  more  piopeidy  be  done  by  a  Judge  io 
chambers;  and  Jnrladlctloa  wblch  abould  ordi- 
narily be  Intrusted  only  to  a  Judge  while  hold- 
ing a  formal  aeaslon  of  court  may,  In  ca«eB  of 
emergency,  be  exercised  Ui  vacatioja.  That 
most  important  portion  of  Judicial  power  in- 
voked by  the  writ  of  habeas  coi-pua  would  be 
seriouBly  crippled  U  It  could  only  be  exeivised 
at  a  formal  aesslon  at  court;  a»  with  the 
granting  of  Injunctiona  and  other  incidents  of 
chancery  Jurlsdictioa.  A  large  portion  of  the 
Judicial  power,  from  its  very  nature,  can  be 
lawfully  eacercised  only  at  a  formal  session  of 
court;  and  it  may  be  true  that  the  exercise  of 
otlier  Judicial  power  by  a  Judge  In  chambers, 
Jvisti&able  in  case  of  emergency,  has  been  car- 
ried too  far,  and  that  it  would  be  better  if 
all  "appeols"  or  other  process  intended  to  inr 
voke  the  Judicial  power  should  be  made  re- 
turnable to  a  court  In  session,  unless  in  plain 
cases  of  emergency;  but,  when  process  for 
bringing  such  matters  before  a  judge  in  cham- 
bers is  provided  by  law,  the  Jurisdiction  which 
he  exercises  must  be  within  the  Judicial  power 
rested  by  the  constitution  in  "the  superior 
court."  This  view  Is  indicated  In  our  decision 
In  Central  Hallway  &  Electric  Co.'s  iip{)eaj|, 
supra.  We  think  the  act  of  ISOo  Intended  to 
impose  the  duties  therein  prescribed  upon  a 
judge  of  the  superior  court,  in  his  exercise  of 
"the  Judicial  power"  granted  to  the  Judicial 
department.  As  the  present  application  calls 
for  an  exercise  of  power  which  is  not  a  Judl- 
olid  power,  within  the  meaning  of  the  consti- 
tution, it  shoidd  have  been  dismissed. 

In  no  way  has  the  confidence  of  the  people 
In  their  superior  court  been  more  cleaily 
shown  than  In  the  increasing  number  of  in- 
stances In  which  special  process  has  been  pro- 
vided for  obtaining,  In  a  summary  manner, 
Its  aid  In  protecting  rights  liable  to  be  In- 
fringed by  the  action  of  executive  officers  and 
administrative  boards.  This  court  fully  appre- 
ciates the  desirability  and  necessity  of  enlar- 
ging and  slmi>lifylng  procedure  ao  as  to  call 
into  action.  In  the  most  .tpeedy  and  effectual 
manner,  the  Judicial  power  for  the  purpose 
of  dealing  with  all  questions  arising  under 
changing  conditioBS,  which  It  may  properly  de- 
termine, and  has  endeavored  to  construe  legis- 
lation for  that  purpose,  sometimes  perhaps 
with  apparent  inconsistency,  so  as  to  give  the 
fullest  possible  effect  to  the  legislative  Intent. 
The  law  under  consideration,  however,  goes 
too  far.  It  Involves  a  recognition  by  the  court 
of  a  right  to  e.\erclse  powers  plainly  beyond 
the  scope  of  that  Judicial  power  confided  to  It 
by  the  constitution,  and  to  exercise  these  pow- 
ers not  as  Incident  to  some  legitimate  Judicial 
function,  but,  in  the  first  Instance,  independent 
of  any  purpose  except  the  mere  execution  of 
the  powers.  We  cannot  recognize  such  a  right, 
because  the  recognition  leads  Inevitably  to  the 
obliteration  of  any  line  of  separation  between 
the  Judicial  and  other  departments  of  govern- 
ment. There  Is  error  In  the  Judgment  com- 
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plalBsd  of,  and  It  is  refversed.  The  othar 
Judges  concurred,  except  BALDWIN,  J.,  who 
dissented. 

BALDWIN,  J.  (dissenting).  I  c<Hicur  in  the 
view  that  divorces  may  be  granted  by  the 
g^ieral  assembly  In  cases  where  no  court  has 
Jiurisdiction  to  act,  and  that  tJne  judgments 
in  Starr  v.  Pease,  8  Conn.  647,  and  Day  r. 
Cutler,  22  Conn.  626,  can  therefore  be  sup- 
ported. I  also  concur  in  overruling  the  de- 
cision In  Wheeler's  Appeal,  45  Coon.  H06, 
but  do  so  upon  the  ground  that  the  legisla- 
tion wblch  was  there  In  question  assumed  to 
grant  to  a  particular  person  a  special  and  ex- 
clusive privilege  from  the  community,  of  ap- 
plying for  extraordinary  judicial  relief,  as  to 
a  particular  cause  of  action.  In  derogation  of 
the  general  laws.  I  dissent  hi  other  respects 
fiom  the  judgment  and  opinion  of  the  court. 

The  whole  legislative  power  of  the  state  Is 
vested  In  the  general  assembly.  Except  for 
the  few  restrictions  which  the  constitution 
Imposes  Upon  It,  that  body  is  as  free  and  un- 
trammeled  as  the  people  would  themselves 
have  been  had  they  retained  the  lawmaking 
power  la  their  own  hands,  or  as  they  are  in 
adopting  such  constitutional  amendments, 
from  time  to  time,  as  they  think  fit  State 
V.  WiUlams,  68  Conn.  131,  149,  35  AtL  24, 
421. 

One  of  these  restrictions  is  the  subject  of 
article  2,  entitled  "Of  the  Distribution  of 
Powers."  As  originally  reported  to  the  con- 
stitutional convention  by  the  committee  char- 
ged with  the  duty  of  preparing  the  draft  of 
a  constitution,  this  article  read  thus: 

"Article    Second.     Distribution    ot   Powers. 

"Section  1.  The  powers  of  government 
shall  be  divided  into  three  distinct  depart- 
ments, and  each  of  them  confided  to  a  sepa- 
rate body  of  magistracy,  to  wit,  tl)ose  which 
are  legislative  to  one,  those  which  are  execu- 
tive to  another,  and  those  which  are  judi- 
cial to  another. 

"Sec.  2.  No  person  or  collection  of  persons, 
being  of  one  of  those  departments,  shall  ex- 
ercise any  power  belonging  to  either  of  the 
others,  except  In  the  Instances  hereinafter 
expressly  directed  or  permitted." 

This  article,  except  for  some  merely  formal 
alterations  in  the  first  section,  was  a  copy  of 
one  adopted  by  Mississippi  in  the  preceding 
year.  2  Poore's  Const.  1056.  Objection  was 
made  In  oiu:  convention  to  the  second  section, 
and  10  days  later  that  was  stricken  out,  with- 
out a  division.  Jour.  Conn.  Const.  Conv. 
pp.  78,  55.  This  seems  to  me  clearly  to  evince 
an  Intention  not  to  attempt  to  limit  the 
functions  that  might  be  Imposed  upon  those 
holding  a  place  In  any  particular  one  of  the 
three  magistracies  to  such  as  should  be  strict 
ly  Incident  to  tbelr  special  department.  It 
was  sufficiently  implied  from  the  first  sec- 
tion, in  connection  with  the  three  following 
articles,  relating  to  the  legislative,  executive, 
and  Judicial  departments,   that  no  leglsla- 
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tWe  power  Bhoald  be  exercised  except  by  the 
general  assembly,  and  no  Judicial  power  ex- 
cept by  Judicial  officers.  The  supreme  ex- 
ecutive power  (not  as  In  tlie  constitution  of 
tlie  United  States,  the  executive  power)  was 
also  exciuslyely  vested  In  the  governor.  Bnt 
the  framers  of  onr  constitution,  dilfering 
from  many  of  those  who  had  fulfllled  similar 
tasks  for  other  states,  recognized  the  fact 
that  it  is  practically  impossible  to  establish 
In  every  instance  a  plain  line  of  demarcation 
between  legislative,  executive,  and  Judicial 
functions,  and  deemed  It  unnecessary  to  de- 
prive the  state  of  such  services  as  it  might 
desire  from  any  of  its  clt;lzens,  because  he 
held  office  in  a  department  to  which  they 
might  not  properly  pertain.  See  2  Story, 
Const.  {  524;  Pom.  Const.  Law,  I  173.  Cer- 
tain Judicial  and  executive  officers  were,  by 
article  10,  {  4,  expressly  debarred  from  the 
general  assembly;  but  I  find  no  other  provi- 
sion to  prevent  the  discharge  by  any  magis- 
trate of  public  duties  in  addition  to  those  pe- 
culiarly belonging  to  his  special  department, 
whether  he  assume  them  voluntarily  or  they 
be  imposed  as  a  statutory  duty.  There  are 
powers  of  government  which  In  one  sense 
are,  as  the  case  may  be,  legislative  or  Judi- 
cial, and  In  another  sense  are  not.  The 
powers  ordinarily  granted  to  municipal  cor- 
porations to  regulate  their  local  affairs,  and 
pass  by-laws  or  ordinances,  are  of  a  legisla- 
tive character.  Such  ordinances  have,  with- 
in their  proper  sphere,  the  force  of  law;  butno 
one  would  contend  that  they  are  void  because 
not  passed  by  the  general  assembly.  The  rules 
of  practice  and  pleading  prescribed  by  the 
Judges  of  the  superior  court  from  time  to  time 
are  also  law  as  to  the  cases  to  which  they 
apply;  but  the  legislative  action  from  which 
they  proceed  is  really  made,  by  the  statute 
which  authorizes  them,  an  incident  of  Judi- 
cial power.  The  jurisdiction  long  exercised 
by  our  courts  with  respect  to  the  lay-out  of 
new  highways  is  of  an  administrative  quite 
as  much,  to  say  the  least,  as  of  a  Judicial  na- 
ture. The  general  assembly  might  itself  give 
such  relief,  and  sometimes  does.  State  v. 
Williams,  68  Conn.  181.  35  Atl.  24.  It  might 
confide  these  functions  to  an  administrative 
board,  like  the  railroad  commissioners.  It 
can  give  an  appeal  from  such  a  tioard  to  the 
courts.  Westbrook's  Appeal,  57  Conn.  95, 
1(«.  17  Atl.  368;  Fairfield's  Appeal,  57  Conn. 
167,  172,  17  Atl.  764.  It  can  give  a  similar 
appeal  to  a  taxpayer  who  claims  that  his 
property  has  been  assessed  upon  an  undue 
valuation,  or  who  objects  to  the  licensing  of 
a  particular  liquor  seller.  Such  an  appeal 
may  serve  to  turn  the  matter  of  controversy 
into  a  cause  of  a  Judicial  nature.  Beard's 
Appeal,  64  Conn.  526,  534,  30  Atl.  776.  Yet 
its  origin  may  still  so  far  determine  the 
form  of  proceeding  as  to  leave  the  court 
free  to  exercise  a  discretionary  power,  un- 
fettered by  the  ordinary  rules  that  govern 
Judicial  trials.  Its  function  is,  in  truth,  one 
both  Judicial  and  executive  In  its  nature,  and 


so  one  which  the  general  assembly  might 
properly  commit  to  either  the  judicial  or  ex- 
ecutive department,  or  to  both.  Hopson's 
Appeal,  65  Conn.  140,  14«,  81  Ati.  531. 

Our  statutes  were  revised  in  1821,  three 
years  after  the  adoption  of  the  constitution. 
by  a  very  able  commission,  headed  by  Chief 
Justice  Swift  They  fully  appreciated  the 
great  revolution  that  had  been  accomplished 
by  thfe  constitutional  distribution  of  the  powers 
of  government  Revision  1821,  p.  150.  Pan 
of  their  task  was  to  weed  out  all  existing  legi>- 
latlon  that  was  Inconsistent  with  it.  Keverthe- 
less,  this  Revision  retained  the  old  provislonii 
authorizing  the  county  courts  to  lay  county 
taxes,  and  added  one  charging  them  with  the 
duty  of  taking  care  of,  letting,  adllng,  or  buy- 
ing cotmty  property,  at  their  discretion  (pages 
141,  250);  gave  any  two  Justices  of  the  pence 
in  any  town  power  to  make  rules  for  confin- 
ing or  killing  dogs  when  necessary  for  public 
safety  (page  179);  authorized  any  Justice  of 
the  peace  to  commit  a  witness  who  refused  to 
answer  any  proper  question  put  to  him  by 
grand  jurors,  meeting  as  a  court  of  inquiry 
(page  260);  and  forbade  tanning  except  by 
persons  who  liad  proved  their  skill  to  the 
coimty  court,  and  received  a  license  from  it 
for  the  purpose  (page  308).  Onr  statutes  rin.-e 
the  Revision  of  1821  have  contained  contlUiial- 
ly  Increasing  grants  of  Jurisdiction  to  our 
courts  and  Judges  over  matters  of  administra- 
tive procedure.  They  rest.  It  seems  to  me.  on 
solid  grround  of  public  convenience  and  prao- 
ticai  necessity;  and  If  It  be  claimed,  as  in 
this  case,  that  the  constitutional  provision  as 
to  the  distribution  of  powers  has  been  trans- 
gressed, "the  sufficient  answer  Is  [to  quote 
from  a  recent  opinion  of  this  court,  in  which 
all  the  judges  concurred]  that  these  great  fun  - 
tlons  of  government  are  not  divided  In  any 
such  way  that  all  acts  of  the  nature  of  the 
functions  of  one  department  can  never  be  ex- 
ercised by  another  department.  Such  a  divi- 
sion Is  Impracticable,  and,  If  carried  out  wouM 
result  In  the  paralysis  of  government  Execu- 
tive, legislative,  and  Judicial  powers,  of  neces- 
sity, overlap  each  other,  and  cover  many  aci? 
which  are  in  their  nature  common  to  more 
than  one  department.  These  great  function- 
of  government  are  committed  to  the  differmt 
magistracies  in  all  their  fullness,  and  invcdre 
many  Incidental  powers  necessary  to  their  ex- 
ecution, even  though  such  Incidental  powers, 
in  their  intrinsic  character,  belong  more  nat- 
urally to  a  different  department"  In  re  dark. 
65  Conn.  17.  38.  31  Atl.  522.  C>>urts  may 
properly  be  called  upon  to  aid  admlnistrativr 
tribunals  in  the  exercise  of  their  powers,  when- 
ever there  is  need  of  Judicial  relief.  The  tllg- 
nity  and  independence  of  the  Judiciary  is  in  oo 
way  impaired  by  making  it  ancillRry,  in  sncl' 
cases,  to  the  work  of  another  departmen:. 
(Commerce  Commission  v.  Brimson,  154  U.  S 
447,  487,  14  Sup.  Ct  1125. 

The  applicant  hi  this  case  holds  a  tnacius*: 
from  the  state  for  the  construction  of  a.  rail- 
way in  certain  streets  in  the  city  of  Norwalk. 
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The  general  laws  proyide  that  in  such  a  case 
the  city  autlK»4tie8,  or  the  superior  court,  or 
a  Judge  thereof,  on  appeal,  shall  first  approve 
the  plan  of  coostructloa,  and  that  a  neglect 
by  the  city  either  to  approve  or  dlsapproTe, 
within  a  time  specified,  shall  be  deemed  equiv- 
alent to  a  disapproval.  It  was  undoubtedly 
competent  for  the  general  assembly  to  grant 
this  franchise,  and  to  guard  against  its  im- 
proper exercise  by  giving  the  city  supervisory 
powers.  It  was  equally  within  its  appropri- 
ate domain  to  grant  an  appeal  to  some  suita- 
ble tribunal  from  any  unreasonable  conditions 
which  the  city  might  impose.  I  do  not  tbinlc 
that  It  can  be  said,  as  matter  of  law,  that  the 
superior  court,  or  a  Judge  thereof,  is  an  unsuit- 
nble  tribunal,  or  one  upon  which  the  constitu- 
tion forbids  such  duty  to  be  Imposed.  The 
fimction  so  conferred  upon  it  may,  perhaps, 
be  regarded  as  one  both  Judicial  and  executive 
in  its  nature.  If  so,  the  long-continued  prac- 
tice of  the  state  has  settled,  if  it  was  ever 
doubtful,  to  quote  from  another  of  our  recent 
opinions,  "the  true  meaning  of  the  constitu- 
tional requirement  that  Judicial  and  executive 
[lowers  shall  each  be  confided  to  a  sepai'ate 
magistracy,  so  far  as  it  affects  this  question. 
Snch  a  practical  construction  may  safely  be 
accepted  when  the  theoretical  distinction  to 
he  drawn  by  the  court  must  be  subtle  and 
doubtful."  Hopson's  Appeal,  65  Conn.  140, 
14C,  31  Atl.  531.  I  think,  however,  that  the 
appeal  to  .ludge  Hall  may  fairly  be  regarded 
as  a  Judicial  proceeding,  calling  for  the  exer- 
cise of  Judicial  power.  He  was  bound  to  dls- 
|)08e  of  It  in  accordance  with  the  funda- 
mental mles  of  law.  Hopson's  Appeal,  66 
Conn.  140,  148,  81  Atl.  531.  His  decision,  sub- 
ject to  that  limitation,  was  "final  and  con- 
clusive upon  the  parties."  Pub.  Acts  1805,  p. 
•31.  Here  Is  a  cause,  brought  before  a  Judl- 
<Ial  maglsti-ate,  to  redress  a  wrong,  and  so 
olrtain  the  benefit  of  a  public  grant;  known 
niles  of  procedure;  a  party  plalntitC  and  a 
party  defendant;  provision  for  a  final  Judg- 
ment determining  the  right  in  controvei-sy, 
and  for  an  appeal  to  this  court  for  error  In 
law.  Central  Kailway  &  Electric  Co.'s  Ap- 
peal, 67  Conn.  197,  206,  36  AU.  32.  Such  a 
|/roceedIng,  it  seems  to  me,  may  fairly  be 
termed  "Judicial."  But,  if  it  be  deemed  to  in- 
volve only  an  exercise  of  qoasl  Judicial  or  ad- 
mlnlistratlve  power,  for  reasons  already  stated 
I  think  such  a  power  can  be  lawfully  con- 
ferred on  a  Judge  of  the  superior  court.  Con- 
troversies as  to  the  manner  In  which  the  use 
of  a  franchise,  granted  for  the  public  benefit, 
shall  be  guarded  In  the  public  Interest,  may 
ordinarily  be  settled  either  by  legislative.  Ju- 
dicial, or  administrative  proceedings,  at  the 
will  of  the  legislature,  as  it  may  be  expressed 
In  the  grant,  or  in  the  general  laws  passed  to 
regulate  its  exercise. 

The  fact  that  the  city  of  Norwalk  took  no 
action  upon  the  plan  submitted  by  the  rail- 
way company  does  not  seem  to  me  to  vary 
'lie  appellate  character  of  this  proceeding.  In- 
action,   under   such    drcumstauces,    was   as 


prejudicial  to  the  company  as  adverse  action. 
It  Is  always  competent  for  a  legislature  to 
treat  a  failure  to  dissent  within  a  reasonable 
time  as  equivalent  to  assent,  or  an  omission 
to  accept  as  equivalent  to  a  refusal.  Gilflllan 
V.  Canal  Co.,  109  U.  S.  401,  3  Sup.  Ct.  304.  I 
do  not,  however,  regard  the  duty  of  the  Judge 
of  the  superior  court  to  take  cognizance  of  this 
petition,  as  at  all  dependent  on  its  l>eing  In  the 
nature  of  an  appeal.  In  my  opinion,  it  would 
have  been  the  same  had  the  statute  authorized 
the  submission  of  the  plan  of  construction  to 
him  as  an  original  proceeding.  U.  S.  v.  Ritch- 
ie, 17  How.  525.  The  constitution  required  the 
establishment  of  a  superior  court,  but  its  "pow- 
ers and  Jurisdiction,"  as  well  as  those  of  all  In- 
ferior courts,  were  left  to  "be  defined  by  law." 
Article  5,  {  1.  The  statute  which  governs  this 
case  Is  such  a  law.  It  defines  the  powers  and 
Jurisdiction  of  the  superior  court  and  of  its 
Judges  as  to  a  particular  class  of  controversies. 
A  difference  of  opinion  between  a  municipal 
coii)oratlon  and  a  private  corporation  as  to 
what  Is  a  reasonable  use  of  a  legislative  fran- 
chise affecting  the  public  highways,  which 
difference  must  be  settled  before  the  franchise 
can  be  used  at  all,  seems  to  me  to  present  a 
case  which  It  Is  eminently  proper  to .  place 
within  the  Jurisdiction  of  a  court  An  anal- 
ogous proceeding  at  common  law  was  that  by 
writ  of  certiorari.  In  the  exercise  by  the  court 
of  king's  bench  of  a  general  superintending 
power  over  not  only  Inferior  courts,  but  any 
persons  Invested  by  the  legislature  with  power 
to  decide  on  the  property  or  rights  of  the  citi- 
zen. Le  Roy  v.  Mayor,  etc.,  20  Johns.  430,  438; 
ilendon  v.  County  Com'rs,  2  Allen,  463,  465. 
Had  the  general  assembly  authorized  a  rail- 
way company,  whose  plan  of  construction, 
though  duly  submitted  to  the  dty  authorities, 
had  neither  been  approved  nor  disapproved,  to 
apply  to  the  superior  court  for  a  mandamus 
to  compel  them  to  act,  there  could  have  been 
no  objection  to  such  a  remedy.  But,  if  such 
a  matter  can  be  brought  before  the  Judiciary 
In  that  way.  Is  It  not  a  mere  question  of  leg- 
islative policy  whether  an  opportunity  shall  be 
granted  to  seek  full  relief  in  the  same  forum 
by-  substituting,  for  an  authority  that  has  fail- 
ed to  do  its  duty,  an  authority  not  less  fitted 
to  decide  impartially,  and  better  fitted  to 
weigh  evidence  and  construe  the  law?  To 
me  It  seems  also  a  mere  question  of  legislative 
policy  whether  or  not  to  confer  upon  the  courts 
In  the  first  instance  the  right  to  pass  upon 
the  plan  of  construction  proposed  as  the  mode 
of  exercising  a  railway  franchise.  A  law  to 
that  effect  would  define  their  Jurisdiction  none 
the  less  because  it  extended  it.  It  would  re- 
mit for  Judicial  decision  an  administrative 
question,  but  one  Involving  rights  of  property, 
and  so  affecting  large  public  Interests  as  to 
call  for  a  pi*ompt  and  final  decision.  It  would, 
In  my  view,  become  a  Judicial  question  as 
soon  as  the  law  brought  It  before  Judicial  au- 
thority In  a  Judicial  proceeding.  Peoplb  v. 
T.ong  Island  R.  Co.,  134  N.  Y.  606,  81  N.  B. 
873. 
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MORAN  et  al.  t.  BENTLBT. 

(Snpreme  Court  of  Errors  of  Connecticut.    Jnly 

IS,  1897.) 

Pabtnership — Accounting— Faildkb  of  Pbpof— 
Nbw  Cacse  of  Action — Ambndmbnt 

AFTEK  TKIAL. 

1.  In  an  action  for  an  acconnting  the  complaint 
alleged  that  B.  was  a  partner  with  plaintiffs  in 
the  L.  Lumber  Co.;  that  he  sold  the  stock  of 
merchandise  to  that  firm,  that  while  the  partner- 
ship existed  he  had  in  his  possession  effects  of  the 
firm,  and  had  the  management  of  them  for  kim- 
self  and  as  bailiff  of  plaintiffs;  that  when  the 
firm  dissolved  be  took  possession  of  all  its  ef- 
fects for  the  mutual  benefit  of  himself  and  plain- 
tiffs. The  eridence  showed  that  plaintiffs  and 
B.  agreed,  as  between  themselves,  that  B.  should 
not  be  a  partner;  that  all  that  he  did  was  done 
at  the  rec^uest  of  plaintiffs  to  enable  them  to  car- 
17  on  busmees  under  the  name  of  the  L.  Lumber 
Co.;  that,  while  B.  was  held  out  as  a  partner, 
bis  sole  relation  to  plaintiffs  was  that  of  a  credit- 
or furnishing  a  loan  of  capital  and  credit.  Bdtt, 
that  plaintiffs  were  not  entitled  to  an  accounting 
from  B.'s  personal  represent^itive,  because  the 
cause  of  action  pleaded  and  the  one  proved  were 
different. 

2.  The  complaint  could  not  be  amended,  after 
trial,  to  conform  to  the  proof,  without  entitling 
defendant  to  a  trial  of  the  facts  alleged  in  the 
amended  complaint,  since  such  amendment  would 
have  changed  the  cause  of  action. 

Case  reserved  from  superior  court,  New 
London  county;   Silas  A.  Robinson,  Judge. 

Action  by  James  Moran  and  another  against 
Julia  C.  Bentley,  administratrix  of  Andrew 
J.  Bentley,  deceased,  for  an  accounting,  and 
for  damages.  Reserved  on  a  finding  of  facts 
fen:  the  consideration  and  advice  of  the  su- 
preme court  of  errors.  The  superior  court 
Is  advised  that  on  the  facts  found  plaintiffs 
are  not  entitled  to  an  accounting. 

Solomon  Lucas  and  Hadlla  A.  Hull,  for 
plaintiffs.  Frank  T.  Bro^n  and  John  C. 
Geary,  for  defendant 

TORRANCB,  J.  In  this  case  the  plalntlfta, 
claiming  to  be  the  surviving  members  of  a 
co-partnership  called  the  New  London  Lum- 
ber Company,  alleged  to  have  consisted  of 
themselves  and  one  Andrew  J.  Bentley,  now 
deceased,  seek  by  way  of  equitable  relief 
against  the  administratrix  of  Bentley  .an 
adjustment  of  the  co-partnership .  accounts, 
and  an  accounting  by  the  defendant  for  the 
property  and  effects  of  said  co-partnerahip 
received  and  possessed,  as  It  is  alleged,  by 
Bentley,  during  his  lifetime.  Upon  the  plead- 
ings and  Che  finding  of  facts  made  by  the 
trial  court  the  case  was  reserved  for  the  ad- 
vice of  this  court. 

The  complaint  is  as  follows:  "(1)  That  on 
the  2d  day  of  November,  A.  D.  1885,  they, 
the  plaintiffs  and  the  said  Andrew  J.  Bent- 
ley, of  said  town  of  New  Loudon,  and  then 
in  full  life,  entered  into  a  co-partnership  at 
said  town  of  New  London  under  the  name 
and  style  of  the  New  London  Lumber  Com- 
pany, for  the  puri'ose  of  carrying  on  In  said 
town  of  New  London  a  lumber  business; 
and  that  said  co-parmership  so  formed  en- 
tered into  the  lumber  business  at  said  town 


of  New  liMidon  on  said  day,  sad  that  said 
co-partnership  was  continued  and  carried  on 
at  said  town  of  New  London  until  the  Ui 
day  of  January,  A.  D.  1893,  when  the  game 
was  dlsaolved  by  mutual  consent  (2)  By 
the  terms  of  said  co-partnership  agreemeu 
the  said  company  was  to  and  did  recetre 
from  the  said  Andrew  J.  Bentley  a  large 
amount  of  propo-ty  at  an  inventory  prii«, 
which  inventory  and  the  said  price  afiiXMl 
are  now  In  the  poeaession  oi;  the  defendam, 
and  witliheld  by  her  from  tlie  plaintiSs. 
The  said  Andrew  J.  Bentley  was  to  teceivf 
payment  for  said  stock  so  delivered  to  saiil 
company  at  said  inventory  price,  a  [ea.<«n- 
able  sum  as  rental  for  the  premises  occupied 
by  the  said  company,  and  repayment  tot 
and  interest  on  ail  his  contributions  of  capiul 
to  said  company  In  money  or  other  property 
at  the  rate  of  6  per  cent  per  annum,  vita 
annual  rentsi  and  the  net  profits  of  tiie 
business  were  to  belong  to  the  plaintiffs.  C< 
From  the  said  2d  day  of  NoTeml>er,  A  D. 
188r>,  to  the  said  1st  day  of  Januar}-,  A  D. 
1893,  and  during  all  the  time,  and  when  said 
company  was  transacting  its  business  *< 
aforesaid,  Uie  said  Andrew  J.  Bentley,  de- 
ceased, had  in  ids  possession  certain  gooiU, 
choses  in  action,  and  moneys,  and  all  of  tii« 
aggregate  value  of  $600,000,  and  all  of  wbicli 
belonged  to  the  plaintiffs  and  the  said  An- 
drew J.  Bentley  jointly  as  such  co-partnera 
under  the  name  and  style  of  the  New  Lou- 
don Lumber  Company,  and  which  the  ssiii 
Andrew  J.  Bentley,  deceased,  possessed  in 
part  in  his  own  right  and  In  part  as  baiM 
of  the  plaintiffs,  and  had  Qie  care  and  man- 
agement and  disposition  of  the  same  for  Uie 
mutual  benefit  of  the  plaintiffs  and  the  said 
Andrew  J.  Bentley,  deceased,  as  such  co- 
partners, and  to  render  his  i-easonable  k 
coimt  thereof  when  thereto  requested,  il' 
At  the  tiote  said  co-partnership  was  di'^- 
solved  as  aforesaid  the  said  Andrew  J.  Bent- 
ley took  possession  of  all  the  effects  of  said 
co-partnership,  and  of  great  value,  to  wit,  of 
the  value  of  $20,000,  anil  whidi  belonged  t» 
the  said  Andrew  J.  Bentley  In  his  ovra 
right  jointly  with  the  plahitlffs  as  co-partner; 
as  aforesaid,  and  which  the  said  Andrew  J- 
Bentley  then  and  thereafter  possessed  Ui  part 
in  his  own  right  and  in  part  as  bailiff  of  ti-' 
plaintiffs,  to  dispose  of  for  the  mutual  benen; 
of  the  said  Andrew  J.  Bentley  and  the  plai:>- 
tiffs,  and  to  render  his  reasonable  acconnt 
thereof  to  the  plaintiffs  when  thereto  tequest- 
ed.  (5)  The  said  Andrew  J.  Bentley,  during 
his  life,  did  not  render  his  reasonable  a^'- 
count  of  said  property  and  effects  of  ssid 
co-partnership  so  as  aforesaid  received  an'l 
possessed  by  him  in  his  own  right  aud  i* 
baUlff  of  the  plaintiffs  during  bis  llfotime. 
though  often  requested  so  to  do.  (6)  On  the 
18th  day  of  March,  A.  D.  1895.  the  said  -Vn 
drew  J.  Bentley,  at  said  town  of  New  I/>2- 
don,  died  intestate,  and  the  defendant  ^ra^ 
by  the  court  of  probate  for  the  probate  dis- 
trict of  New  London  appointed,  became.  anJ 
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now  Is  the  lawfal  administratrix  on  hte  es- 
tate: and  an  order  of  limitation  of  time  -with- 
in which  the  creditors  of  said  estate  should 
present  their  claims  to  the  defendant  was 
passed  by  said  court  of  probate.  (7)  The 
defendant  has  never  rendered  any  account 
of  said  property,  or  the  proceeds  thereof,  so 
as  aforesaid  received  and  possessed  by  the 
said  Andrew  J.  Bentley  by  him  In  his  own 
right  and  as  Iwiliff  of  the  plalntUIs,  since 
tlie  decease  of  the  said  Andrew  J.  Bentley, 
tliough  often  requested  so  to  do.  (8)  There 
was  due  to  the  plaintiffs,  under  said  co-part- 
nership agreement,  from  the  said  Andrew  J. 
Bentley,  at  the  time  of  his  decease,  and  now 
is,  upon  a  just  and  lawful  accounting  of  the 
property  so  as  aforesaid  received  and  pos- 
sr'ssed  by  the  said  Andrew  J.  Bentley  in  his 
own  right  and  as  bailKT  of  the  plaintiffs,  the 
sum  of  ?34,000,  which  has  never  been  paid, 
or  any  part  thereof.  (9)  The  plaintiffs  pre- 
sented the  said  claim  of  $34,000,  with  in- 
terest thereon,  to  the  said  defendant,  within 
the  time  allowed  by  the  court  of  probate  for 
the  district  of  New  London  for  the  presenta- 
tion of  claims  against  the  estate  of  said  An- 
drew J.  Bentley,  and  on  the  23d  day  of  De- 
cember, A.  D.  1895,  the  defendant  disallowed 
in  writing  said  claim." 

The  plaintiffs  claim  by  way  of  equitable  re- 
lief an  adjustment  t>etween  the  parties  to  this 
suit  of  the  co-partnership  accounts  of  the  said 
late  co-partnership  the  New  London  Lumber 
Company;  an  accounting  by  the  defendant  for 
the  property  and  effects  of  said  co-partnership 
received  and  possessed  by  the  said  Andrew 
J.  Bentley,  deceased;  $38,000  damages. 

The  answer  filed  reads  as  follows:  "(1)  Par- 
agraphs)  2  and  8  of  the  plaintiffs'  complaint 
arc  denied.  (2)  Paragraphs  6  and  9  are  ad- 
mitted. (3)  As  to  paragraphs  1,  3,  4,  5,  and  7, 
the  defendants  have  not  sufDcient  knowledge 
to  form  a  belief." 

Upon  the  trial  of  the  cause  upon  these  plead- 
lags  the  court  found  the  following  facts: 

(1)  Andrew  J.  Bentley,  against  whose  estate 
this  action  Is  brought,  died  on  the  18th  day 
of  March,  1895. 

(2)  The   defendant,   on   the  day   of 

March,  1895,  was  duly  appointed  and  quali- 
fied as  administratrix  of  his  estate. 

(3)  On  the  last  day  of  October,  1885,  said 
Bentley,  who  for  a  long  time  prior  thereto  had 
been,  under  the  name  of  the  C!olumbia  Steam 
Saw  &  Planing  IVIills,  engaged  at  New  London 
In  the  wholesale  lumber  business,  and,  to  a 
limited  extent.  In  the  retail  lumber  business, 
entered  Into  an  agreement  with  the  plaintiffs, 
who  for  several  years  had  been  his  employes 
in  said  business,  —  Moran  from  September, 
1879,  and  Peck  from  November,  1881. 

(4)  Mr.  Bentley's  purpose  in  entering  into 
tills  agreement  was  to  assist  the  plaintiffs  in 
a  basiness  start. 

(5)  Said  agreement  was  as  follows:  (a)  Said 
Bentley,  who  was  a  man  of  property,  agreed 
to  furnish  to  the  plaintiffs,  both  of  whom 
were  without  means,  a  stock  of  merchandise. 


to  enable  them  to  carry  on  a  retail  faunber 
business  at  New  London,  under  the  name  of 
the  New  London  Lumber  Company,  (b)  Aiid, 
further,  that  the  stock  of  merchandise  Chen  in 
Mr.  Bentley's  retail  department  should  be  the 
stock  80  to  be  furnished  by  Mr.  Bentley,  and 
that  the  same  should  be  taken  at  a  valuation, 
and  that  the  phiintiffs  should  pay  said  Bentley 
the  value  thereof,  with  interest  at  the  rate  of 
€  per  cent,  per  annum,  (c)  And,  furtb«,  that 
said  Bentley  should  not  be  responsible  for  any 
«f  the  debts  of  said  company,  should  not  beAx 
any  of  its  losses,  nor  participate  In  any  of  itB 
profits.  The  profits  were  to  be  divided  equal- 
ly between  Peck  and  Moran.'  (d)  And,  far- 
ther, that  neither  of  the  contracting  parilus  was 
to  Indorse  accommodation  paper  for  oiiiSideiB 
without  the  consent  of  the  others. 

(6)  Immediately  after  the  making  of  this 
agreement,  the  plaintiffs  aiid  said  Bentley 
signed  and  caused  to  be  published  in  two  daily 
newspapers  In  the  city  of  New  I^mdon  the 
following,  to  wit:  "The  New  London  Lumber 
Oo.  Yards,  WInthrop  St.,  E.  New  London. 
No  crossing  of  railroad  tracks.  Spruce,  hem- 
lock, and  white  pine  lumber,  lath  and  shin- 
gles. Wholesale  and  retail.  We  have  the 
largest  and  best  assortment  in  B^tern  Conn. 
To  contractors  and  builders  we  can  offer  very 
favorable  prices.  Sj^ruce  frames  cut  to  build 
a  specialty.  William  L.  Peck.  James  Moran. 
Andrew  J.  Bentley,  'Special.'  " 

(7)  In  the  same  Issue  of  one  of  the  Neif 
Ixtndon  papers  there  appeared  the  following 
news  item,  which  was  known  to  and  comment- 
ed upon  by  Mr.  Bentley:  "A  New  Entcrprih-e. 
The  New  London  Lumber  Oo.  is  a  new  ente^ 
prise  here,  and  one  that  Is  going  to  be  suc- 
cessful from  the  start,  for  It  possesses  every 
element  of  success,— youth,  energy,  and  deter- 
mination to  overcome  every  obstacle.  The 
firm  Is  composed  of  William  L.  Peck  and 
James  Moran,  with  A.  J.  Bentl^  as  a  fecial 
partner.  The  names  are  enough  to  command 
the  confidence  of  every  one,  and  The  Tele- 
graph expects  to  chronicle  the  biggest  boom 
in  the  lumber  business  heretofore  known  in 
New  London." 

(8)  After  the  making  of  the  agreement  here- 
inbefore referred  to,  and  up  to  the  time  of  his 
death,  Mr.  Bentley  continued  his  wholesale 
lumber  business  under  the  name  of  the  Co- 
lumbia Steam  Saw  &  Planing  Mills,  in  which 
these  plaintiffs  had  no  pecuniary  interest  ex- 
cept  as  mere  employes,  for  they  still  continued 
in  the  employ  of  Mr.  Bentley  in  said  whol»- 
sale  business  after  the  making  of  said  agree- 
ment, each  at  a  salary  paid  by  Mr.  Bentley. 

(9)  After  the  formation  of  said  the  New 
London  Lumber  Company,  new  sets  of  books 
were  opened  for  each  the  New  London  Lum- 
ber Company  and  the  Columbia  Steam  Saw  & 
Planing  Mills,  and  It  was  agreed  that  the 
bookkeeper  who  kept  these  sets  of  books 
should  be  paid  by  the  New  London  Lumber 
Company.  The  yards  of  the  two  companies 
were  close  together. 

(10)  At  first  It  was  the  practice  of  Mr.  Bent- 
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ley  to  do  the  carting  of  lumber  and  material 
for  the  New  London  Lumber  Company  at  a 
pi  ice  per  thousand  feet.  The  practice  was  to 
give  Mr.  Beptley  credit  for  such  amounts  on 
the  books  of  the  New  London  Lumt)er  Com- 
pany. 

(11)  Subsequently  this  practice  was  changed, 
and  in  place  of  It  was  substituted  an  arrange- 
ment by  which  Mr.  Bentley  furnished  at  his 
own  cost  all  the  teams  used  In  the  business  of 
both  lumber  yards,  and  by  which  the  New 
London  Lumber  Company  was  to  furnish,  at 
its  own  cost,  the  teamsters  for  the  teams,  and 
also  to  furnish  at  its  own  cost  the  man  who 
worked  In  Its  own  yard. 

(12)  Subsequent  to  the  making  of  the  agree- 
ment by  which  the  New  London  Lumber  Com- 
pany was  created,  Mr.  Bentley  fumlMhed  the 
plalntifFs  for  the  retail  trade  the  stock  of 
goods  agreed  on,  the  value  of  which  was 
nearly  $12,000.  This  stock  was  inventoried 
and  entered  on  the  t>ooks  of  the  New  London 
Lumber  Company  as  a  charge  to  it  The 
amount  was  also  credited  to  Mr.  Bentley  in 
the  books  under  the  name  of  the  Columbia 
Steam  Saw  ft  Planing  Mills,  and  at  various 
times  thereafter  said  Bentley  furnished  addi- 
tional merchandise  to  said  lumber  company. 

(13)  Between  the  formation  and  the  dissolu- 
tion of  the  New  Ix>ndon  Lumber  Company  the 
entire  stock  of  goods  had  changed. 

(14)  It  was  further  agreed  that  neither  Mo- 
ran  nor  Peck  should  draw  any  money  from 
said  lumber  company  nntO  such  time  as  the 
business  should  warrant  it 

(16)  Such  money  as  these  plalntifFs  had  and 
drew  during  the  lifetime  of  this  concern  was 
obtained  and  drawn  under  the  following  cir- 
cumstances, and  in  the  foUowing  manner,  to 
wit: 

(16)  When  this  lumber  company  was  formed, 
both  of  the  plaintiflTs  were  in  the  employ  of 
Mr.  Bentley,— Moran  at  the  rate  of  $66  a 
month,  and  Peck  at  the  rate  of  $550  per  year 
for  at  least  the  first  year  he  was  in  Mr.  Bent- 
ley's  employ;  but  what  rate  he  actually  re- 
ceived after  this  first  year  and  up  to  the  date 
of  the  formation  of  the  New  London  Lumber 
Company  did  not  appear  In  evidence,  nor  was 
any  specific  rate  agreed  on  by  Peck  and  Bent- 
ley. 

*(17)  After  the  lumber  company  was  formed, 
they  continued  in  the  employ  of  Mr.  Bentley 
In  his  own  sole  and  separate  wholesale  busi- 
ness, but  no  B]>eciflc  rate  of  wages  was  agreed 
npon  for  either  of  them. 

(15)  Moran  spent  all  of  his  time  in  Mr.  Bent- 
ley's  business,  and  Peck  spent  about  one- 
quarter  of  his  time  therein,  and  the  rest  of  his 
time  he  spent  in  the  business  of  the  New  Lon- 
don Lumber  Company. 

(19)  Mr.  Bentley  spent  his  time  about  bis 
own  separate  business,  giving  little  attention 
to  the  bnsiness  of  the  lumber  company,  but 
did  sometimes  advise  Peck  when  the  latter 
sought  his  advice  about  matters  of  the  lumber 
company. 

{20)  From  and  after  the  formation  of  ttie 


lumber  company,  when  either  of  these  plain- 
tiffs  wanted  money,  they  asked  for  such  sum^i 
at  the  office  as  they  wanted,  and  It  was  paid 
to  them;  Moran  during  this  time  drawing 
from  Mr.  Bentley  at  the  rate  of  $150  per 
month,  and  Peck  drawing  at  a  larger  rate  per 
month  than  this,  but  what  the  exact  rate  wa.s 
did  not  appear  In  evidence. 

(21)  Dm-ing  the  first  four  years  of  the  exist- 
ence of  said  Ne)»  London  Lumber  C:k>mpany 
the  l>ank  deposit  account  both  for  said  com- 
pany and  for  the  Columbia  Steam  Saw  & 
Planing   Mills   (which   meant   Mr.   Bentley). 

i  were  kept  In  the  name  of  the  lumber  company, 
and  checks  were  drawn  thereon  to  pay  botli 
lumber  company  obligations  and  Colombia 
Mills  obligations;  and  during  the  remaining 
years  of  the  life  of  said  lumber  company  said 
bank  deposit  accoimt  was  kept  in  the  name 
of  the  Columbia  Steam  Saw  ft  Planing  Mills, 
and  checks  drawn  thereon  to  pay  both  lum- 
ber company  obligations  and  Columbia  Willis 
obligations. 

(22)  These  deposits  were  kept  in  the  above 
manner  simply  as  matter  of  convenience.  The 
account  books  of  the  lumber  company  and  the 
account  books  of  the  Columbia  Mills  were  ao 
kept  as  to  show  the  exact  state  of  this  deposit 
accoimt  between  them.  The  ledger  of  the 
New  London  Lumber  Company  and  the  ledger 

I  of  the  Columbia  Mills  both  showed  to  wbich 
'  concern  the  money  actually  belonged,  and  these 
:  ledgers  also  showed  for  the  benefit  of  which 

concern    the   several  avana   went   that   were 

checked  out 

(23)  Some  liens,  to  secure  the  price  of  tnin- 
ber  furnished  by  said  New  London  Lumber 
Ckimpany,  were  placed  npon  the  land  records: 
of  New  London  and  of  Waterford.  Uens  fur 
the  Columbia  Mills  and  liens  for  said  iumber 
company  were  kept  entirely  distinct 

(^)  One  of  the  lumber  company's  liens  was 
sworn  to  and  placed  upon  the  records  by  Mr. 
Bentley,  and  one  by  Mr.  Moran,  and  one  by 
Mr.  Peck,  but  all  In  the  names  of  Peck,  Mo- 
ran, and  A.  J.  Bentley,  describing  them  in 
some  as  partners  under  the  firm  name  of  {be 
New  London  Lumber  Company,  and  In  an- 
other (to  wit.  In  Exhibit  G)  as  "associates" 
xmiet  the  name  of  the  New  London  Lomber 
Company. 

(25)  In  one  Instance,  on  December  19,  1SS9. 
a  piece  of  land  in  Waterford  was  taken  in 
payment  of  a  $450  lumber  bill  due  to  tb« 
lumber  company,  and  the  deed  marked  'Ex- 
hibit A"  Is  the  deed  taken  in  such  tranaactioti 

(26)  In  another  instance  the  lumber  cocn 
pany  furnished  lumber  to  one  Benjamin  Starfc. 
and  took  in  its  name  in  payment  thereof  an 
mterest  in  a  schooner,  the  Maiy  H.  Brockway. 

(27)  On  one  occasion,  to  wit,  on  August  21. 
1S91,  subsequent  to  the  taking  of  the  deeil 
named  in  paragraph  25,  a  deed  of  a  smaT 
strip  of  the  land  described  In  said  deed  wms 
executed  by  the  plaintiflTs  and  said  Bentlev. 
describing  them  as  partners. 

(28)  The  remainder  of  said  land,  and  a&i<l 
interest  in  the  Mary  H.  Brockway,  remained  m 
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the  name  of  the  lumber  company,  and  be- 
longed to  It 

(29)  Durhig  the  existence  of  said  lumber 
company  Mr.  Bentley  wrote  aome  business 
letters,  In  vhlcb  he  described  Moraa  and  Peck 
as  partners  of  himself. 

(30)  As  to  the  public  and  persons  dealing 
with  the  lumber  company,  it  was  the  Inten- 
tion of  the  plaiutifTs  and  Mr.  Bentley  to  hold 
out  Mr.  Eentley's  relation  to  the  plaintiffs  as 
tlmt  of  a  jpartner;  but,  as  between  themselves, 
neither  Mi-.  Bcutley  nor  the  plaintiffs  had  any 
intention  that  he  (Bentley)  should  sustain  to 
the  plaintiffs  any  relation  other  than  that  of 
one  furnishing  a  loan  of  capital  and  of  credit. 
The  business  of  the  New  London  Lumber 
Company  was  In  fact  the  business  of  Moran 
and  Peck,  and  the  plaintiffs  so  understood  it 
fi-om  the  beginning;  and  these  business  rela- 
tions of  these  three  men  continued  Just  as  they 
Imd  been  from  the  inception.  In  1885,  without 
any  change,  down  to  December,  1892,  when 
the  matter  of  dissolution  of  the  Xew  London 
I>amber  Company  hereinafter  referred  to  came 
up. 

(31)  It  appoai-ed  In  evidence  that  in  the  lat- 
ter part  of  1892  Mr.  Bentley  deemed  It  inad- 
visable to  continue  the  transaction  of  the 
wholesale  lumber  btisiness  of  himself  and  the 
retail  business  of  the  plaintiffs  through  the 
agency  of  two  concerns,  and  the  formation 
was  suggested  by  him  of  a  corporation,  to  be 
known  as  the  A.  J.  Bentley  Lumber  Com- 
pany; and  In  pm*suance  of  this  plan  the  New 
Tendon  Lumber  (company  was  dissolved,  and 
the  following  notice,  written  by  Mr.  Bentley, 
and  signed  by  Moran,  Peck,  and  Bentley,  was 
published  In  the  New  London  Day:  "Notice. 
The  co-partnership  heretofore  existing  in  the 
name  and  style  of  the  New  London  Lumber 
Co.  is  this  day  dissolved  by  mutual  consent. 
All  persons  having  claims  against  said  com- 
pany are  requested  to  present  the  same  at 
once,  and  those  Indebted  are  notified  to  come 
and  settle  the  same  without  delay  with  either 
of  the  undersigned  at  the  office  of  the  Colum- 
bia Steam  Saw  &  Planing  Mills.  James  Mo- 
ran. William  L.  Peck.  A.  J.  Bentley,  'Spe- 
cial.'    New  London,  Dec.  31,  1892." 

(32)  When  this  dissolution  took  place,  the 
New  London  Lumber  Company  was  owing 
Mr.  Bentley,  or,  what  was  the  same  thing, 
the  Columbia  Steam  Saw  &  Planing  Mills, 
for  capital  furnished,  labor,  and  for  Inter- 
est on  the  capital  so  provided  by  Mr.  Bent- 
ley, and  the  plaintiffs  thereupon  sold  and 
transferred  to  Mr.  Bentley,  at  an  agreed 
price,  the  entire  stock  of  merchandise  of  the 
New  London  Lumber  Company  then  on 
band. 

(33)  The  accounts  that  were  outstanding 
on  the  books  of  the  New  London  Lumber 
Company  were  collected  as  they  could  be, 
and  such  collections  as  were  made  were  en- 
tered on  the  books  of  the  New  London  Lum- 
ber Company,  and  the  money  therefrom  was 
turned  Into  the  bank  deposit  account  of  the 
Columbia    Steam    Saw    &    Planing    Mills. 


These  books,  continuing  to  be  kept  right 
along,  will  show  what  was  collected,  and 
anything  that  Is  stUl  outstanding  and  uncid- 
lected  of  these  accounts  these  books  should 
also  show. 

(34)  There  never  was  any  settlement  be- 
tween said  plaintiffs  and  the  said  Bentley, 
and  no  evidence  was  offered  to  show  which 
of  said  parties  would  be  Indebted  to  the  oth- 
er on  such  settlement. 

(35)  I  find  that  there  was,  as  between  said 
Bentley  and  the  plaintiffs,  no  partnership, 
unless  upon  the  foregoing  facts  such  part- 
nership existed  as  a  matter  of  law. 

(36)  At  the  session  of  the  general  assembly 
next  after  the  dissolution  of  said  New  Lon- 
don Lumber  Company,  to  wit.  In  April,  1893, 
in  pursuance  of  the  plans  to  form  a  corpora- 
tion to  carry  on  the  lumber  business,  Mr. 
Bentley  procured  the  passage  of  a  charter, 
which  charter  Is  found  on  page  320  of  the 
Special  Acts  of  that  year,  and  begins  with 
the  following  language:  "Resolved  by  this  as- 
sembly, that  .4.ndrew  J.  Bentley,  James  Mo- 
ran, and  William  L.  Peck,  all  of  the  town  of 
New  London,  and  such  other  persons  as  shall 
be  associated  with  them,  be,  etc." 

(87)  When  this  plan  of  a  new  corporation 
was  suggested  and  undertaken,  it  was  under- 
stood that  whatever  sum  upon  a  settlement  of 
the  affairs  of  the  New  London  Lumber  0(Hn- 
pany  was  found  to  be  coming  to  Moran  and 
^eck  over  and  above  the  debts  of  said  com- 
pany, and  over  and  above  what  they  owed 
Hr.  Bentley,  tbey  were  to  have  allowed  them 
*n  the  stock  of  this  new  corporation. 

(38)  Mr.  Bentley  lived  over  two  years  after 
the  dissolution  of  the  New  London  Lumber 
Company  (the  two  plaintiffs  remaining  hi  his 
employ),  and  almost  two  years  after  the  act 
was  passed  Incorporating  the  A.  J.  Bentley 
Lumber  C!ompany;  but  It  should  be  added  in 
this  connection  that  the  work  of  the  organ- 
ization of  the  new  concern  was  delayed  on 
account  of  the  extensive  work  of  preparing 
the  land  purchased  as  a  site  for  the  new  busi- 
ness, and  such  delay  was,  so  far  as  app^red 
In  evidence,  without  any  fault  on  the  part  of 
the  plaintiffs.  Mr.  Bentley  returned  from  the 
South  shortly  before  his  death  to  complete  the 
plans  for  organizing  said  corporation,  but  be- 
came too  111  to  do  so,  and  died  before  said  cor- 
poration was  organized,  or  any  of  its  stock 
subscribed  for. 

(39)  The  accounts  of  the  New  London  Lum- 
ber Company  and  the  accounts  of  the  Colum- 
bia Steam  Saw  ft  Planing  Mills  are  quite  volu- 
minous, and  the  examination  thereof,  and  an 
accounting,  would  probably  consume  consid- 
erable time. 

The  general  question  arising  upon  this  rec- 
ord Is  as  to  what  judgment  shall  be  rendered 
thereon,  and  the  answer  to  this  depends  upon 
two  other  questions,  namely:  (1)  Does  the 
finding  support  the  complaint?  (2)  If  not,  are 
the  plaintiffs  entitled  to  an  accounting  upon 
the  facts  as  fomid?  The  complaint  alleges 
that  Bentley  was  a  partner  In  the  Xew  Lon- 
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don  Lamber  Company;  that  he  sold  and  de- 
livered the  merchandise  mentioned  In  the  conl- 
plalnt  to  that  firm;  that  during  all  the  time 
the  co-partnership  existed  he  bad  in  his  pos- 
session goods,  choses  in  action,  and  moneys  of 
said  firm  to  the  value  of  $000,000,  and  had 
the  care  and  mannjsrement  of  the  same  for 
lilmself  and  as  bailiff  of  the  plaintiffs;  and 
that  when  the  firm  dissolved  he  took  posses- 
sion of  all  its  effects,  amouuthig  to  $20,000, 
lo  dispose  of  the  same  for  the  mutual  benefit 
of  hlmsdf  and  the  plaintiffs,  and  to  render  an 
account  thereof  when  requested,  which  he 
never  rendered,  though  often  requested  to  do 
so.  The  finding  Is  that  Bentley  was  not  a 
partner  unless  upon  the  facts  found  as  matter 
of  law  be  was  one,  and  we  are  of  opinion 
that  as  matter  of  law  he  was  not  a  partner. 
The  clear  import  of  the  finding  Is  that  the 
plaintiffs  and  Bentley  agreed  that,  as  between 
tbems^ves,  Bentley  should  not  be  a  partner. 
.All  that  he  did  and  said,  as  found  upon  the 
record,  was  done  at  the  request  of  the  plain- 
tiffs "to  assist  the  plaintiffs  in  a  business 
start,"  and  "to  enable  them  to  carry  on  a  re- 
tail lumber  business  at  New  London  under  the 
name  of  the  New  London  Lumber  Company." 
It  was  distinctly  understood  and  agreed  be- 
tween Bentley  and  the  plaintiffs  from  begin- 
ning to  end  that  the  plaintiffs  were  the  part- 
ners; that  Bentley  was  not  a  partner,  notwith- 
standing the  fact  that  he  was  to  be  held  out, 
and  was  to  bold  himself  out,  at  an  times  to 
the  world  as  a  partner;  and  that  Bentley's 
sole  relation  to  the  plaintiffs  was,  and  was  to 
remain,  that  of  a  creditor  "furnishing  a  loan 
of  capital  and  of  credit."  Here,  then,  was 
an  express  agreement  on  the  part  of  the  plain- 
tiffs that  if  Bentley,  for  tbeh-  benefit,  would 
assume,  as  to  outsiders,  all  the  liability  of  a 
partner,  be  should  still  remain  as  to  them, 
what  he  in  fact  was,  not  a  partner,  but  a 
creditor.  The  law  did  not  forbid  the  making 
of  such  an  agreement,  and  we  see  no  reason 
why  the  plaintiffs  should  not  be  bound  by  It. 
It  behig  thus  found  that  Bentley  was  not  a 
partner,  one  of  the  nuterial  allegations  .of  Hxe 
complaint  is  negatived;  and,  this  b^ng  so,  it 
follows  by  way  of  inference,  and  it  is  also  In 
effect  found,  that  the  other  material  allega- 
tions In  the  second,  third,  and  fourth  para- 
graphs of  the  complaint  dependent  upon  the 
alleged  co-partnership  are  also  negatived.  It 
thus  appears  that  the  plaintiffs'  case  as  al- 
leged in  tbe  complaint  and  the  plaintiffs'  case 
as  found  by  the  court  differ  from  eacb  other 
very  materially.  The  case  as  alleged  is  based 
on  the  existence  of  a  co-partnership  between 
Bentley  and  tbe  plaintiffs  for  seven  or  eight 
years,  wltlle  the  case  as  foimd  is  that  no  such 
co-partnership  ever  existed.  The  relief 
prayed  for  is  based  entirely  upon  the  case  as 
alleged  in  tbe  compbiint.  It  is  specifically  for 
an  adjustment  of  the  co-partnership  accounts, 
and.  In  effect,  for  an  accounthig  by  Bentley 
as  a  co-partner,  through  his  representative. 
"A  Judgment  in  favor  of  the  plaintiffs  upon 
this  record  would  be  one  based  upon  a  cause 


of  action  not  alleges,  and  wonld  be  erroneous, 
If  properly  objected  to."  Greentbal  v.  Lin- 
coln, 67  Conn.  372,  35  Atl.  206;  Pltkhi  v.  Rail- 
road Co.,  64  Conn.  482,  30  AU.  772.  This  Is 
not  a  case  of  mere  variance,  or  mere  defect  of 
proof,  but  a  case  of  failure  to  prove  the  cause 
of  action  alleged  hi  Its  entire  scope.  As  is 
wcU  said  in  Soutbwick  v.  Bank,  84  N.  T.  420- 
428,  pleadings  are  essential  in  every  system 
of  jurisprudence,  and  there  can  be  no  orderly 
administration  of  juistice  without  them;  but 
if  a  party  can  allege  one  cause  of  action,  and 
then  recover  upon  another,  his  complaint  will 
serve  no  useful  purpose;  it  will  ratber  serve 
to  ensnare  and  mislead  his  adversary.  Not 
is  this  a  case  where  tlie  complaint  can,  after 
trial,  be  amended  so  as  to  conform  to  tbe 
proof  without  entitling  the  defoidaiit  to  a 
trial  of  the  facts  alleged  in  tbe  amended  com- 
plaint, for  such  an  amendment  woidd.  of  ne- 
cessity, change  substantially  the  cause  of  ac- 
tion now  stated,  and  this  woidd  entitle  tbe  de- 
fendant to  file  new  pleadings,  and  to  a  trial 
of  tlie  new  case  thus  presented.  Bennett  r. 
Collins,  52  Conn.  3;  Pitlihi  v.  Railroad  Co..  64 
Oonn.  482,  30  Atl.  772.  Under  these  circum- 
stances we  do  not  feel  called  npon  to  express 
any  opinion  upon  the  question  whether,  if  the 
cause  of  action  found  Iiad  been  the  cause  of 
action  alleged,  tbe  plaintiffs,  upon  ttie  facts 
found,  would  or  tvonld  not  be  entitled  to  an 
accounting.  As  we  understand  the  record,  the 
mly  question  presented  by  It  is  whether,  upon 
the  pleadings  as  tiiey  stand,  the  plaintiffs,  np- 
on the  facts  found,  are  entitled  to  a  judgment 
for  an  accnuntlng,  and  we  are  of  opinion  that 
they  are  not,  and  the  superior  court  m  ao  ad- 
vised.   Tbe  other  Judges  concurred. 


WALSH  T.  CITY  OF  ANSONIA  et  al. 

(Supreme  Court  of  Errors  of  Connectkut.    July 
13,  1897.) 

Mdhioipal  CoKPOKikTiosg— Lat-Oiit  or  Stbcbt— 
Procichoke. 

A  committee  appointed  by  the  coaimon  conn- 
dl  of  a  city,  nndei  Pnh.  Acts,  c.  286,  for  tbe 
placing  of  bonnds  to  mark  the  limit  of  Third 
street,  reported  that  they  weie  unable  to  find  the 
original  lines;  that  they  had  cansed  an  engine«r 
to  survey  and  lay  cut  the  strpet;  that  they  reo 
ommended  the  adoption  of  such  lay-ont,  deaalbed 
in  a  map  attached  to  their  report;  and  that.  ~tc 
do  this,  it  will  be  necessary  to  give  a  hearing  to 
the  property  owners,  as  it  is  in  fact  a  new  iaj- 
out.'  Thereafter,  notice  to  property  holders. 
Bigned  by  the  same  persons  that  constittrted  said 
conmiittee,  and  by  the  city  clerk,  was  given  a* 
follows:  "Notice  of  Hearing  oo  Lay-Out  oo 
Street  Lines  for  Third  Street.  Yon  aie  hen- 
by  notified  to  apptar  before  the  undersigned,  a 
committee  appointed  by  tlic  •  •  •  coninw 
conncii,  •  •  •  to  be  he<inl  relative  to  estab- 
lishing and  locating  a  lay-out  for  Third  street." 
nrUi,  that  it  did  not  ap|)enr  that  tte  comminw 
appointed  for  the  placing  of  bounds  was  prvotvd- 
iug  to  make  a  lay-out,  but  that  they  merely  rec- 
ouimended  a  new  lay-out,  and  that  tlM3«arter. 
having  been  appointed  a  cotmnlttee  relative  to  a 
lay-ont,  they  were  taking  the  first  step  towards  it. 
pursuant  to  the  dtv  charter,  providing  that,  be- 
fore the  common  eoundl  shall  determine  to  by 
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ont  a  street,  H  madt  ntnw  notioe,  stgaed  by  the 
pity  clerk,  of  bach  pnqxMed  action,  and  specify- 
ing time  and  place  for  the  property  owners  to 
appear  before  a  committee  apjxjinted  by  tliem, 
and  be  heard  in  relation  thereto,  to  be  served  on 
Buch  property  owners,  and  if,  after  mich  hearing, 
the  common  cooncil  sliall  determine  to  make  a 
proposed  lay-out,  they  shall  appoint  a  committee 
to  make  it,  and  report  it  to  them. 

Appeal  from  superior  court.  New  Haven 
county;   Silas  A.  Robinson,  Judge. 

Suit  by  Mary  Walsh  against  the  city  of 
Ansonla  and  otbers  to  restrain  the  making;  of 
a  new  lay-out  of  a  city  street.  A  demurrer 
to  the  complaint  was  sustained,  and  Judg- 
ment rendered  for  defendants.  Plalntia  ap- 
peals.   Affirmed. 

Charles  S.  Hamilton  and  Denis  T.  Walsh, 
for  appellant.    Y.  Hunger,  for  appeUees. 

HALL,  Special  Judge.  The  plaintiff,  who  Is  the 
ow^er  of  land  lu  the  city  of  Ansonla,  bomided 
southerly  by  the  highway  known  as  "Third 
Street,"  made  an  application  to  the  munici- 
pal antboritieB,  under  the  prorisions  of  sec- 
tion 5,  c.  286,  Pub.  Acts  1895,  for  the  placing 
of  bounds  to  mark  the  limits  of  said  highway 
upon  her  land;  and  upon  said  application, 
by  resolution  of  the  common  council,  the  per- 
sons named  aa  defendants  were  appointed  a 
committee  to  establish  lines  on  Third  street 
The  committee  reported  to  the  common  coun- 
cil, in  substance,  that  they  had  been  unable, 
from  any  known  records,  to  find  the  original 
lines  of  the  street,  and  that,  as  most  of  the 
monuments  which  were  supposed  to  mark 
the  original  lines,  as  estnblisbed  some  40 
years  prior  to  ttiat  time,  hod  either  been  mis- 
placed or  removed,  the  committee  had  caus- 
ed a  dvU  engineer  to  survey  and  lay  out 
the  street  so  as  to  cause  as  little  injury  as 
possible  to  the  abutting  landowners,  and  at 
the  same  time  retain  the  city's  right  to  a  50- 
foot  street,  and  that  the  committee  recom- 
tneoded  the  adoption  of  a  lay-out  described 
In  a  map  accompanying  the  report  made  t)y 
said  civil  engineer  as  the  lines  for  said 
Third  street.  "To  do  this,"  say  the  com- 
naittee  at  the  close  of  the  report,  "It  wlU  be 
necessary  to  give  a  hearing  to  the  property 
owners,  as  It  is,  in  fact,  a  new  lay-out" 
After  the  above  report  was  made,  the  follow- 
ing notice,  addressed  to  the  plaintiff,  and 
signed  by  the  defendants,  and  countersigned 
by  the  city  clerk,  was  sent  to  the  plalndfl: 
"Notice  of  Hearing  on  Lay-Out  on  Street 
Ltues  for  Third  Street  Yon  are  hereby  no- 
tified to  appear  before  the  undersigned,  a 
committee  appointed  by  the  board  of  com- 
mon council  of  the  city  of  Ansonla,  at  [nam- 
ing time  and  place],  then  and  there  to  be 
heard  relative  to  establishing  and  locating  a 
lay-out  or  street  line  for  Third  street,  in  the 
city  of  Ansonla."  The  foregoing  Is  the  sub- 
stance of  the  first  seven  paragraphs  of  the 
complaint  Paragraph  8  of  the  complaint  al- 
leges that  the  defendants,  nnder  said  pre- 
tended notice  and  appointment,  "threaten 
to  make  a  new  lay-out  of  said  Third  street, 


placing  the  same  arbitrarily  according  to 
their  own  notions,  without  regard  to  the  orig- 
inal and  established  lay-out  of  said  high- 
way, which  can  easily  be  determined.  In  a 
proper  manner,  by  examination  of  the  prop- 
er records;  and  the  defendants  threaten.  In 
said  manner,  to  set  up  said  new,  pretended 
lay-out  and  to  take  up,  remove,  destroy,  and 
obliterate  all  the  marks,  signs,  bounds,  and 
means  of  identification  of  said  Third  street" 
The  plaintiff  further  alleges,  in  effect,  that, 
in  the  original  deed  of  the  premises,  certain 
of  the  boundary  lines  are  described  by  ref- 
erence to  the  boundary  line  on  Third  street; 
that,  if  the  menuBtents  which  marked  the 
original  boundaries  are  lout  or  destroyed,  she 
may  be  Involved  in  Utigatkin  with  lier  neigh- 
bor on  the  norUi,  who  claims  a  portion  of  her 
premises,  and  may  lose  some  of  her  land: 
and  that  the  evidence  necessary  to  be  used 
In  a  pending  action  brought  by  tike  plaintiff, 
for  the  restoration  of  the  lost  boundaries  on 
said  highway,  will  be  destroyed.  The  com- 
plaint prays  for  an  Injunction  to  restrain  the 
defendants  from  maldng  a  new  lay-out  of 
Third  street  by  said  committee,  or  In  any 
manner,'  except  in  pursuance  of  the  provision 
of  the  dty  charter,  and  from  removing  the 
bonnds  of  said  hlgbway  through  said  oom- 
mlttee.  To  this  complaint  the  defendants  de- 
mur. The  grounds  of  the  demurrer  are,  in 
substance:  (1)  That  It  appears  from  the 
complaint  that.  In  proceeding  to  make  said 
lay-out,  the  city  authorities  are  acting,  In  all 
respects,  in  accordance  with  law,  and  Id 
the  exercise  of  the  powers  conferred  by  the 
city  charter  to  lay  out  and  alter  Its  high- 
ways; (2)  that  the  facts  alleged  fall  to  show 
that  the  plaintiff  will  sustain  such  loss  and 
damage  as  will  justify  the  granting  of  the 
injunction  asked  for.  The  plaintiff  has  ap- 
pealed from  the  judgment  of  the  superior 
conrt  sustaining  the  demurrer. 

The  right  of  the  city  of  Ansonla  to  make  a 
new  lay-out  of  Third  street  which  may  change 
the  lines  as  they  were  originally  established, 
and  which  may  necessitate  the  removal  of 
monuments  marking  the  old  lines,  is  granted 
by  the  charter  wiilch  gives  to  the  city  exclu- 
sive authority  and  control  over  its  streets,  and 
the  sole  and  exclusive  power  to  lay  out,  alter, 
and  discontinue  all  highways  and  streets  exist- 
ing or  hereafter  to  be  made  within  said  city. 
Sp.  Acts  1893.  p.  932,  I  42.  This  proposition 
is  not  disputed  by  the  plaintiCTs  counsel.  Tb» 
prayer  for  an  injunction  is  based  upon  the 
claim  that  the  action  of  the  city  In  wi«king 
such  a  hiy-out  Is  not  in  accordance  with  the 
provisions  of  the  charter  defining  the  manner 
In  which  such  lay-outs  or  changes  must  be 
made;  and  the  restraining  order  asked  for  la 
that  the  defendants  be  enjoined  from  making 
a  new  lay-out  of  Third  street  in  any  other 
manner  than  that  pointed  out  by  the  charter. 
Counsel  for  plaintlfT  contends  that  the  facts  al- 
leged in  the  complaint  show  that  the  acts  of 
the  defendants  are  unlawful,  in  that  they  show 
that  the  committee  appointed  by  the  commoa 
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council  upon  the  plalnttfTs  application  for  the 
placing  of  bounds  to  mark  the  lines  of  the 
highway  have  themselves  already  made,  or  at- 
tempted to  malie,  or  that  this  committee,  under 
the  authority  of  said  appointment.  Is  about 
to  make,  a  new  lay-out  of  Third  street.  Such 
a  conclusion  is  not  Justifed  by  the  facts  al- 
leged. On  the  contrary,  from  the  report  of 
tliat  committee,  considered  in  connection  with 
the  notice  which  was  afterwards  sent  to  the 
plaintiff,  both  of  which  are  set  forth  In  full  in 
the  complaint.  It  is  manifest  that  the  commit- 
tee have  never  attempted  the  exercise  of  such 
power,  and  that  neither  they  nor  the  common 
council  have  supposed  that  the  committee,  un- 
der their  appointment,  was  authorized  or  pos- 
sessed the  power  to  make  a  new  lay-out  of 
Third  street  The  committee  do  say  in  their 
report  that  they  have  instructed  a  civil  en- 
gineer "to  survey  and  lay  out  said  street";  but 
can  it  be  fairly  claimed  that  these  words  indi- 
cate an  Intention  on  the  part  of  the  committee 
to  themselves  make  the  lay-out,  when  in  the 
same  report  they  recommend  to  the  mayor  and 
common  council  the  adoption  of  the  lay-out 
described  in  the  maps  submitted  with  the  re- 
port, and  say  to  the  common  council' that  its 
adoption  will  involve  the  making  of  a  new 
lay-out,  and  the  giving  of  a  hearing  to  proper- 
ty owners? 

It  appears  beyond  any  question  from  the 
averments  of  the  complaint  tliat  the  committee 
which  was  appointed  by  the  common  council 
at  the  plaintiff's  request,  believing  that  it  was 
Impossible  for  them  to  correctly  designate  the 
original  lines  of  Third  street,  did  no  more  than 
to  recommend,  as  the  best  means  of  accom- 
plishing the  purpose  for  wliich  they  were  ap- 
pointed, that  the  city  antborities,  in  the  man- 
ner provided  by  the  charter,  make  a  new  lay- 
out of  the  street,  as  indicated  by  the  maps  and 
survey  which  the  committee  had  procured  to 
Ite  made.  Such  recommendation— and  this 
was  the  extent  of  the  committee's  action— lias 
certainly  worked  no  injury  to  the  plaintiff. 
What  action  was  taken  by  the  common  council 
upon  this  report  the  plaintiff  has  sufficiently 
Informed  us  by  setting  forth  In  the  complaint 
the  notice  signed  by  the  individuals  who  are 
made  defendants,  and  by  the  city  clerk,  which 
was  afterwards  served  upon  the  plaintiff.  The 
plaintiff  Is  thereby  notified  to  appear  and  be 
heard  before  a  committee  appointed  by  the 
common  council,  relative  to  establishing,  chan- 
ging, and  locating  a  lay-out  or  street  line  for 
Third  street.  When  read  with  section  42  of 
the  act  incorporating  the  city  of  Ansonia, 
above  cited,  it  Is  perfectly  manifest  that,  hav- 
ing received  the  report  of  the  committee  ap- 
pointed to  mark  the  lines  of  Third  street,  the 
t'ommon  council  appointed  the  same  persons  a 
committee  to  hear  property  owners  upon  the 
question  of  whether  a  new  lay-out  of  Third 
street  should  be  made,  and  thus,  in  a  lawful 
manner,  took  the  first  step  towards  maldng  a 
new  lay-out  of  Third  street,  under  the  provi- 
sions of  the  city  charter.  If  the  city  authori- 
ties of  Ansonia  propose  to  cliange  the  line,  or 


make  a  new  lay-out  of  Third  street,  and  their 
power  to  do  so  is  unquestioned,  how  should 
they  proceed?  Section  42  of  the  city  charter 
descrlties  the  steps  which  must  be  taken: 
First.  Before  the  common  council  shall  deto*- 
mine  to  lay  out,  change,  or  discontinue  any 
highway  or  street,  or  designate  any  building 
line,  it  must  cause  a  notice,  signed  by  the 
mayor  or  clerk  of  said  city,  describing.  In  gen- 
eral terms,  such  proposed  action,  and  specify- 
ing a  time  and  place  when  and  where  all  per 
sons  whose  land  Is  proposed  to  be  taken  or  af- 
fected thereby  may  appear  before  them,  or  a 
committee  by  them  appointed,  and  be  beard  in 
relation  thereto,  to  be  served  upon  such  pro]i- 
erty  owners.  Second.  The  common  council, 
or,  in  case  a  comm<ttee  is  appointed,  then  the 
committee,  must  give  a  bearing  to  the  parties 
in  interest.  Third.  If,  after  such  hearing,  the 
common  council  shall  determine  to  make  a 
proposed  lay-out  or  alteration,  they  are  to  ap- 
point a  committee  of  their  own  body  to  make 
the  lay-out  or  alteration,  and  report  the  sam« 
to  the  common  council,  with  a  descriptive  sur- 
vey of  the  street.  Fourth.  The  common  coun- 
cil must  then  estimate  and  appraise  the  dam- 
ages and  benefits  resulting  or  accruing  to  the 
parties  in  interest.  Fifth.  In  case  parties  in 
interest  refuse  to  accept  such  estimate  of  the 
common  council,  the  mayor  must  appoint  three 
freeholders  of  the  city,  who  are  to  hear  the 
parties,  and  assess  the  benefits  and  damagv:<. 
Sixth.  The  descriptive  survey  must  be  signeil 
by  the  mayor,  and  recorded,  and  the  damages 
assessed  to  the  parties  paid  or  deposited  In  the 
city  treasury. 

From  the  facts  stated  in  the  complaint, 
the  city  authorities  were  apparendy  proceed- 
ing as  directed  by  their  charter  when  tbey 
were  stopped  by  the  temporary  Injunction. 
The  committee,  notice  of  the  future  meet- 
ings of  which  was  served  upon  the  plaintiff, 
was  appointed  by  the  common  counsel  to 
give  a  bearing  to  the  parties  upon  the  <iaeK- 
tion  of  whether  a  new  lay-out  of  Third  street 
should  be  made.     If  the  original  lay-out  of 
Third  street  could  easily  be  determined  by 
an  examination  of  the  proper  records,  an  op- 
portunity was  thus  given  the  plaintiff,   by 
proving  that  fact  to  the  committee,  to  show 
that  the  new  lay-out  of  Third  street  was  un- 
necessary.    That  this  is  not  the  committee 
appointed  under  the  charter  to   make  the 
actual  lay-out,  but  a  committee  whose  onir 
duty  is  to  bear  the  parties,  and  to  report  to 
the  common  council  upon  the  question  wheth- 
er the  lay-out  or  alteration  should  be  made. 
!  Is  readily  ascertained  from  an  examination 
I  of  section  42.    The  committee  to  make  tlie 
lay-out  Is  not  appointed  until  the  parties  in 
I  interest  have  been  heard,  and  the  common 
council,  after  such  hearing,  has  determln«Ml 
to  make  the  lay-out;    and  no  notice  of  Irx 
I  meeting  is  required  to  be  given  to  the  par 
j  ties  In  interest,  nor  is  any  hearing  granted  to 
'  parties   in  Interest   before   such   committer' 
I  Tliougb    paragraph  8   of   the   complaint  sob- 
'  stantially  alleges  that  the  committee  beforr 
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whom  the  plaintiff  was  notified  to  appear, 
and  also  the  city,  threaten  that  a  new  lay- 
out of  Third  street  will  be  made  by  said 
committee,  this  allegation  is  manifestly  the 
statement  of  a  conchtsion  from  the  facts  al- 
ready set  forth,  and  no  such  deduction  can 
fairly  be  made  from  these  facts.  The  facts 
alloj;ed  In  the  complaint  show  no  reason  for 
the  claim  that  the  defendants  are  proceed- 
ing unlawfully,  or  from  any  misunderstand- 
ing of  the  purpose  of  the  municipal  authori- 
ties in  the  action  they  have  taken.  The 
legitimate  inference  from  all  the  facts  al- 
leged is  that  the  committee  first  appointed 
have  never  attempted,  and  do  not  intend,  to 
make  the  lay-out  proposed;  that  the  commit- 
tee appointed  to  hear  the  parties  are  not  au- 
thorlzed  to  make,  and  do  not  intend  to  make, 
such  lay-out:  that  the  common  council  have 
not  yet  determined  whether  sach  lay-out 
should  be  made;  and  that  their  action  in  ap- 
pointing a  committee  to  hear  the  parties  in 
interest  upon  that  question,  and  report  to  the 
common  council,  was  lawful,  and  in  accord- 
ance with  the  provisions  of  the  charter. 
Since  the  common  council,  in  appointing  a 
committee  to  hear  the  parties,  has  taken  the 
proper  preliminary  step  towards  making  a 
new  lay-out  of  Third  street,  and  so  long  as 
the  municipal  anthorlties,  in  making  the  new 
lay-out,  proceed  in  the  manner  required  by 
the  charter,  It  Is  of  no  consequence  whether 
the  committee  appointed  to  place  the  bounds 
on  Third  street  exceeded  their  authority  in 
procuring  a  survey  and  proposed  new  lay-out 
to  be  made  and  submitted  to  the  common 
council.  As  the  plalntitF  is  not,  for  the  rea- 
sons already  stated,  entitled  to  the  injunction 
prayed  for,  it  Is  unnecessary  to  decide  wheth- 
er the  injury  which  It  Is  alleged  would  re- 
sult to  the  plaintiff  from  a  change  In  the 
lines  of  the  street  is  such  as  would  warrant 
the  granting  of  an  injunction,  if  the  city  au- 
thorities were  not  proceeding  according  to 
the  requirements  of  their  charter.  There  Is 
no  error.    The  other  Judges  concurred. 

H.VI.L,  Special  Judge,  sat  in  pUice  of  FENN, 
J.,  who  was  unable  to  attend  court. 


STATE  (IvANDIS,  Pro8ecutrix>  v.  BOROUOH 
OP  VINELAND. 

(Supreme  Court  of  New  Jersey.    June  8,  1897.) 

Tax  8*i,e — Rbtukn  or  Wakkast— Cektificate  or 
Sale. 

1.  The  return  of  a  warrant  for  sale  of  landa 
for  delinquent  taxes,  made  by  a  collector  of  tax- 
es of  a  borough,  which  return  is  not  uocumiianied 
with  a  oop7  of  the  required  notice  of  such  sale, 
or  with  proof  that  it  was  published,  posted,  and 
mailed  ns  required  by  law.  Is  fnl.nlly  defective. 

2.  Altlio>>gn  no  certificate  of  sale  lins  been  is- 
sued upon  such  a  defective  return,  the  owner  of 
lands  which  had  been  gold  under  the  warrant  is 
entitled  to  have  the  return  examined  by  a  writ  of 
certiorari,  and  vacated. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  at  the  prosecu- 
tion of  Matilda  T.  I>andis,  against  the  bor- 


ough of  Vlnelnnd,  to  set  aside  a  tax  war- 
rant Issued  to  sell  lands  for  taxes.  Collect- 
or's return  vacated. 

Argued  PebrHar>'  term,  1897,  before  DIX- 
ON and  MA6IE,  JJ. 

Charles  K.  Landis,  Jr.,  for  prosecutrix. 

MAGIE,  J.  The  certiorari  In  this  case  has 
brought  before  us  a  warrant  Issued  by  the 
borough  of  Vineland,  and  directed  to  Its  col- 
lector of  taxes,  commanding  him,  for  the 
taxes  assessed  thereon  for  the  year  1894,  to 
sell  certain  lands  (Including  lands  of  the 
prosecutrix),  and  what  purports  to  be  the  re- 
turn of  said  warrant,  made  by  the  collector 
of  taxes,  by  which  It  appears  that  he  had 
made  sale  of  the  lands  of  prosecutrix  to  the 
borough  of  Vineland.  The  writ  calls  for  the 
certificate  of  such  sale,  but  none  has  been 
returned,  and  It  appears  that  none  has  been 
made.  Prosecutrix  claims  that  the  collect- 
or's return  Is  defective  In  several  particulars. 
By  section  16  of  the  supplement  to  the  bor- 
ough act  of  1878,  which  was  approved  March 
23,  1888  (1  Gen.  St.  p.  196).  the  mayor  and 
council  of  any  borough  organized  under  that 
act  are  required  to  enforce  the  payment  of 
taxes  assessed  upon  lands  within  the  bor- 
ough by  issuing  their  warrant  to  the  borough 
collector  for  the  sale  of  such  lands  in  the 
manner  provided  for  by  the  act  entitled  "A 
further  act  concerning  taxes,  making  the 
same  a  first  lien  on  real  estate  and  to  author- 
ize sales  for  the  payment  of  the  same,"  ap- 
1  roved  March  14, 1879,  and  the  several  supple- 
ments thereto.  By  a  stipulation  between  the 
attorneys  of  the  prosecutrix  and  the  defend- 
ant It  appears  that  the  borough  of  Vineland 
was  organized  under  the  borough  act  of  1878. 
Assuming  that  the  above-mentioned  supple- 
ment to  that  act  was  within  the  power  of  the 
legislature  to  pass,  and  that  the  purpose  of 
the  legislature  was  properly  expressed.  It  Is 
clear  that  the  purpose  of  the  provisions  of 
section  16  was  to  enable  and  require  the  sai^ 
of  lands  for  delinquent  taxes  within  bor- 
oughs to  be  made  in  conformity  with  the 
requirements  of  the  general  act  of  March  14. 
1879  (3  Gen.  St.  p.  3353).  By  section  4  of 
that  act,  before  the  collector  may  sell  any 
lands  under  his  warrant  be  must  give  notice 
of  the  time  and  place  of  sale  by  adverttee- 
ment  In  a  newspaper,  by  setting  up  copies  of 
his  notice  in  five  most  public  places  in  the 
borough,  one  of  which  must  be  at  or  near  the 
lands,  and  by  mailing  a  copy  of  his  notice  to 
the  owner.  By  section  6,  as  amended  by  a 
supplement  approved  March  12,  1880  (3  Oen. 
St.  p.  3356),  the  collector  Is  required  to  re- 
turn with  his  warrant  copies  of  the  notices 
of  the  sale,  with  proof  of  their  publication, 
posting,  and  inailiug.  The  objection  of  prose- 
cutrix is  that  the  return  in  this  case  Is  not 
accompanied  by  any  copy  of  the  notice  of 
sale,  nor  by  any  proof  that  It  was  published 
or  posted  or  mailed  as  required  by  the  acts 
refen'e<l  to.  In  these  respects  the  return  Is 
fatally  deficient,  for  nothing  accompaules  it 
but  a  sort  of  certificate  of  the  collector  that 
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he  had  posted  "the  notice  of  delinquent  tar- 
es" In  certain  places.  This  obviously  is  no 
compliance  with  the  law.  Upon  such  a  re- 
turn no  valid  certificate  of  sale  could  be 
made,  nor  could  a  conveyance  of  the  lands 
made  thereon  be  supported.  Jones  v.  Landis 
Tp.,  50  N.  J.  Law,  374,  13  Atl.  251.  Although 
no  certificate  has  been  Issued  upon  this  re- 
turn, prosecutrix,  In  my  Judgment,  is  entitled 
to  relief  as  against  it,  and  the  writ  in  this 
case  was  properly  allowed.  The  return  Is  a 
fctep  in  the  municipal  proceeding  to  enforce 
the  payment  of  taxes  upon  prosecutrix's 
lands.  Upour  the  doctrine  laid  down  in  the 
court  of  errors  in  the  case  of  Hoxsey  v.  City 
of  Paterson,  39  N.  J.  Law,  489,  the  Illegal  and 
unauthorized  action  of  monlcipal  officers 
tending  towards  final  action  of  a  municipal 
body  which  would  be  Injurious  to  an  indl- 
vidnal  may,  upon  his  prosecution,  be  ex- 
amined under  a  certiorari,  and  vacated.  See, 
also,  Mowery  v.  Camden,  49  N.  J.  Law,  106, 
6  Atl.  488.  Upon  this  ground  It  is  concluded 
that  the  collector's  return  must  be  vacated, 
but  not  set  aside. 


PENNSYLVANIA  R.  CO.  T.  PFUELB. 

(Supreme  Court  of  New  Jersey.    June  7.  1897.) 

Bailkoads— Crossing  Accidbsts— Contbibutoht 
Neoligencb. 

1.  .John  Pfuelb,  in  attempting  to  cross  the  rail- 
road track  of  the  plaintiff  ia  error  on  foot,  walked 
over  the  eHst-bound  track  immediately  after  a 
train  bad  passed  him  on  that  track,  and  was 
strnck  and  killed  by  a  train  moving  in  the  oppo- 
site direction  on  the  west-bound  track.  He  had 
a  clear  view  of  the  track  in  the  direction  from 
which  the  east-bound  train  came  for  three-quar- 
ters of  a  mile,  and  no  danger  to  him  was  appar- 
ent on  that  track.  It  was  his  duty  to  look  and 
listen  before  he  reached  the  west-bound  track. 
If  be  had  done  so,  he  could  not  have  failed  to  see 
the  coming  train.  The  fact  that  he  walked  on 
the  west-bound  track  in  front  of  the  train  is 
conclusive  evidence  that  he  did  not  look.  He  was, 
therefore,  chargeable  with  contributory  negli- 
gence, and  a  verdict  should  have  been  directed  for 
the  defendant. 

2.  The  fact  that  the  flagman  at  the  gates  had 
neglected  to  let  them  down  before  the  decedent 
walked  to  the  east-bound  track,  did  not  absolve 
the  decedent  from  the  duty  of  looking  and  listen- 
ing before  he  went  upon  the  west-bound  track. 
It  was  notice  to  him  that  he  could  not  rely  upon 
the  care  of  the  flagman,  and  should  have  warned 
him,  at  least,  not  to  abate  his  care  for  bis  safety. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Eaaet.  county;  Child, 
Judge. 

Action  by  Barbara  Pfuelb,  administratrix  of 
the  estate  of  John  Pfuelb,  deceased,  against 
the  Pennsylvania  Railroad  Ciompany.  There 
was  a  Judgment  for  plalnttff,  and  defendant 
brings  error.    Reversed. 

Argued  February  term,  1897,  before  DEJ- 
PUP:,  van  SYOKEai,  and  LIPPINCOTT,  JJ. 

Vredenburgh  &  Garretson.  for  plaintiff  In 
error.    Samuel  Kalisch,  for  defendant  in  error. 

VAN  SYCKEL,  J.  This  is  a  suit  against  the 
Pennsylvania  Railroad  Company  and  the  Le- 
high Valley  Railroad  (X>mpany  to  recover  dam- 


ages for  causing  the  death  of  platntlfrs  Intes- 
tate at  the  railroad  crossing  at  Bast  Elinney 
street  in  the  city  of  Newark  by  a  passenger 
train  of  the  Lehigh  Valley  road,  running  from 
New  York  westward  on  the  track  of  the  Penn- 
sylvania road.  There  were  gates  at  the  cross- 
ing, operated  by  a  gateman  in  the  employ  of 
the  last-named  company.  The  Jury  found  in 
favor  of  the  Lehigh  Valley  Company,  and 
mnst,  therefore,  have  concluded  that  the  stat- 
utory signals  were  given  by  that  company. 
The  writ  of  error  Is  prosecuted  to  review  Judg- 
ment against  the  Pennsylvania  Company.  Two 
of  the  plalntllTs  witnesses  testified  that  when 
they  reached  the  gates  at  the  crossing  they 
saw  a  train  approaching  from  the  direction  of 
Elizabeth  on  the  east-bound  track,  and  they 
waited  nntll  It  had  passed  over  the  crossing. 
The  gates  were  then  up,  and  the  deceased  was 
on  foot,  five  or  six  steps  behind  them.  These 
witnesses  then  passed  over  the  east-boond 
track  In  safety,  and  also  over  the  west-bound 
track.  The  intestate  followed  them.  He  pass- 
ed over  the  east-bound  track,  and  was  struck 
and  klUed  on  the  west-bo.und  track  by  the 
train  from  New  York.  There  was  also  evi- 
dence from  which  the  Jury  could  have  found 
that  the  decedent,  on  account  of  obstruction  of 
the  view  by  the  east-bound  train,  could  not  see 
the  train  on  the  west-bound  track  until  he 
reached  the  farthest  rail  of  the  east-bound 
track.  This  was  the  case  as  presented  by  the 
testimony  of  the  plaintiff,  and  thereupon  the 
counsel  for  the  plaintiff  In  error  moved  to  non- 
suit the  plaintiff  below. 

The  trial  Judge  properly  ruled  that  the  edst- 
ence  of  the  gates  did  not  absolve  the  traveler 
from  stopping,  looking,  and  listening  before 
he  stepped  upon  the  tracks,  bat  he  declined 
to  grant  the  motion,  because  there  was  no  evi- 
dence in  the  case  to  show  that  the  decedent 
did  not  stop,  look,  and  listen,  and  there  was 
no  proof  of  such  circumstances  and  sncb  a 
situation  at  the  time  of  the  accident  as  would 
make  it  obvious  that  the  decedent  must  have 
failed  to  look  and  listen.  The  case  being,  then. 
bare  of  proof  either  way  upon  that  subject 
negligence  of  the  decedent  conld  not  be  pre- 
sumed, and  there  was,  therefore,  no  ant  In 
ref losing  to  nonsu't.  After  the  refusal  of  this 
motion,  the  defendant,  on  the  trial.  Introduced 
testimony  to  show  that  by  actual  measurement 
upon  the  ground  a  person  standing  at  the 
southeast  gate,  where  decedent  entered,  could 
see  the  tracks  towards  New  York  for  a  dis- 
tance of  2,285  feet,  and  in  the  opposite  direc- 
tion for  a  distance  of  4,537  feet  The  east- 
bound  track  is  4  feet  8%  inches  wide,  and  Is 
distant  7  feet  from  the  west-bound  tack. 
This  testimony  was  not  challenged,  or  In  any 
respect  controverted,  except  as  to  how  far  the 
view  would  be  obstructed  by  a  train  passing 
on  the  etBt-boand  track.  Thereupon  the  conn 
was  requested  to  direct  a  verdict  for  the  Penn- 
sylvania Company,  because  the  decetlent  was 
guUty  of  contributory  negligence,  and  oror  ia 
assigned  upon  the  refusal  so  to  do.  The  de- 
cedent was  on  foot.     Be  could  aee  to  die 


Digitized  by 


Cjoogle 


N.J4 


CLIFFOBD  T.  STATE. 


1101 


loutbwest,  along  the  trades,  for  over  thtee- 
quart«8  of  a  mile,  and  no  danger  was  apiiar- 
.eat  from  tbat  direction.  When  he  reached  the 
northerly  i-all  of  the  east-bound  track,  he  was 
In  no  danger  wbatercr,  and  in  no  situation  of 
peril  to  interfere  with  the  exercise  of  a  calm 
judgment.  If  be  had  stopped  there  for  an  in- 
stant, and  looked  to  the  northeast,  he  could 
not  hare  failed  to  see  the  train  which  struck 
him.  If  he  had  looked,  he  was  in  a  place  of 
safet}-,  and  would  not  have  walked  Into  a  posi- 
tion where  death  was  almost  certain.  That 
he  did  put  himself  In  front  gif  the  train  is  In- 
contestable evidence  that  he  did  not  look. 
Ballroad  Co.  t.  Rlghter,  42  N.  J.  Law,  180. 
The  exercise  of  reasonable  pradence  on  tiie 
part  of  the  decedent  would  have  protected  him 
from  Injury.  It  was  his  duty  to  look  b»Bare 
he  passed  upon  the  west-bound  trade,  and  his 
obvious  failure  to  do  so  was  negligence  on  his 
part  which  contributed  to  the  fatality.  Railroad 
Co.  y.  Hefferan,  57  N.  J.  Law,  149.  30  Atl.  578. 
On  the  part  of  the  plalntUI  below  It  Is  urged  that 
the  gates  were  up,  and  the  east-bound  train  ob- 
structed the  view  of  the  train  from  New  York. 
These  circumstances,  in  my  Judgment,  should 
have  operated  as  a  warning  to  the  decedent, 
and  made  his  duty  the  more  Imperative  to  be 
on  his  guard  against  danger.  He  saw  the 
train  passing  while  the  gates  were  up,  and 
knew,  therefore,  that  the  gateman  bad  neg- 
lected his  duty,  and  that  he  could  not  rely 
with  confldoice  upon  tiie  fact  that  the  gates 
were  up;  and  If  be  could  not  see  a  train  com- 
ing from  New  York  by  reason  of  the  east- 
bound  train  obstmctlnfr  the  line  of  vision,  he 
was  deaiiy  guilty  of  negUgenoe  in  not  waiting 
a  few  moments  until  the  obstruction  was  re- 
moved. This  was  the  view  taken  by  this  court 
In  KaUroad  Co.  v.  Bwan,  55  N.  J.  Law,  574, 
27  Atl.  1064,  the  circumstances  there  not  dif- 
fering substantially  from  those  presented  by 
the  case  undra  review.  In  the  Bwan  Case,  Mr. 
Justice  Dixon,  who  delivered  the  opinion,  of  tlie 
court,  says:  "As  the  plaintiff  reached  the 
nearest  track,  a  freight  train  was  going  to- 
wards his  left  on  the  track  furthest  from  him; 
that  this  train  made  a  'tremendous  noise,'  as 
the  plaintiff  described  It,  and  emitted  smoke, 
which  settled  down  upon  the  tracks;  that  the 
plaintiff  stood  upon  the  nearest  track,  which 
he  knew  to  be  not  in  use,  until  the  freight  train 
passed  the  street  crossing,  and  then,  knowing 
tbat  the  middle  track  was  used  for  trains  com- 
ing from  his  left,  he  looked  towards  the  left, 
and,  seeing  nothing  but  smoke  upon  the  tracks, 
and  hearing  no  whistle  or  bell,  he  proceeded 
to  walk  across  at  his  usual  gait,  and  was 
struck  by  a  train  coming  from  the  left  on  the 
middle  track.  From  these  drcumstances  it  is 
apparent  that  the  plaintiff,  without  any  reason 
for  baste,  went  upon  the  track,  when  It  was 
evident  to  bim  that  he  could  neither  see  nor 
bear  any  train  which  he  was  aware  might  be 
approaching,  and  when  the  causes  of  his  in- 
ability to  see  and  hear  were  so  fleeting  that  In 
a  few  seconds  they  would  have  gone.  It 
seems  Indisputable  that  such  conduct  was  neg- 


ligent In  the  exercise  of  reasonable  prudence, 
a  man  could  not  expose  his  life  to  a  pwil 
which  he  knew  might  be  Imminent,  if  a  de- 
lay of  a  few  moments  would  assure  him  of 
safety,  imless  impelled  by  some  motive  of  ex- 
treme urgency."  This  reasoning  is  pertinent 
with  equal  force  to  the  case  b^ore  us,  and,  In 
onr  Judgment,  there  was  error  In  the  refusal 
of  the  trial  court  to  direct  a  verdict  for  the 
plaintiff  in  orror,  and  therefore  there  must  be 
a  reversal. 


CLIFFORD  V.  STATE. 
(Supreme  Court  of  New  Jeiaer.    June  7,  1897.) 

HomClDB— PlIOVOCAllOS— TrI*I.— EviDttXCK. 

1.  It  is  not  error  to  overrule  a  question,  if 
the  court  pemiita  another  question  in  substantial- 
ly the  same  form  to  be  pioiiounded  to  the  wit- 
ness. If  the  prisoner  has  the  benefit  of  the  evi- 
dence to  which  he  is  entitled,  he  is  not  prejudiced 
in  maintaining  his  defense. 

2.  Where  tne  provocation  consists  only  iu 
words,  and  a  weapon  is  used  which  will  probably 
produce  death,  words  are  not  an  adequate  provo- 
cation to  reduce  the  offense  of  murder  to  man- 
alnufthter. 

(Syllnbus  by  the  Court.) 

Brror  to  court  of  oyer  and  terminer,  Hud- 
son county. 

Edward  Clifford  was  convicted  of  murder, 
and  he  brings  erroi'.     Affirmed. 

Argued  February  torm,  1897,  before  DB- 
PUIS,  VAN  SYCKBL,  and  UPPINCOTT,  JJ. 

Speer  &  Hoffman  and  Allan  L.  McDermott, 
for  plaintiff  in  error.  Chas.  H.  Wlnfleld,  for 
the  State. 

VAN  SYGKBL,  J.  The  plaintiff  in  error 
was  convicted  of  murder  hi  the  first  degree 
In  the  court  of  oyer  and  terminer  of  the  coun- 
ty of  Hudson.  The  fltat  two  alleged  errors 
relied  upon  for  reversal  appear  in  the  case  as 
follows,  In  the  testimony  of  John  W.  Boroe, 
a  witness  produced  on  behalf  of  the  defense 
In  the  tiial  court:  "Q.  You  say  you  have 
known  him  for  a  number  of  years.  What 
were  his  actions  that  night,  as  compared  with 
his  actions  uanally?  (Objected  to.  Objection 
overruled.)  A.  I  remarked  that  night  that  he 
was  acting  differently  from  what  he  had  pre- 
viously. Q.  In  what  way  did  he  act  differ- 
ently? A.  He  was  following  this  man  up, 
and  from  one  side  of  the  room  to  the  othei-, 
and  going  over  and  looking  out  of  the  door, 
and  c(miing  in  again,  and  walking  up  to  me. 
and  talking  kind  of  foolish  talk.  Q.  Foolish 
talk?  A.  Yes.  Mr.  VPinfield:  I  ask  that 
that  be  stricken  out,  'foolish  talk.'  The  Court: 
It  Is  a  conclusion.  I  will  strike  that  out. 
(Defendant  prays  exception,  which  exception 
is  allowed,  and  the  same  Is  signed  and  sealed 
accordingly.  Job  H.  Llpplncott,  P.  J.  IL. 
S.]  R.  8.  Hudsi^eth,  J.  [L.  S.])  Q.  What 
was  his  condition  that  night  as  to  whether  he 
was  excited  or  not?  A.  Well,  as  I  said  be- 
fore, I  couldn't  say  as  he  was  extra  exdted, 
but  he  was  walking  up  and  down  the  room, 
talking  more  to  this  man  than   to  anybody 


Digitized  by  VjOOQIC 


H02 


37  ATLANTIC  RBPORXEB. 


(X.  J. 


else.  This  man  was  a  stranger  to  me.  Q. 
Having  known  him  for  the  number  of  years 
you  have  testified  to,  In  your  opinion  was  Uis 
conduct  that  night  different  from  bis  conduct 
as  you  had  known  it  in  the  years  before? 
(Objected  to.)  The  Court:  You  may  ask  him 
what  his  mental  condition  is  from  what  he 
has  observed,  but  when  you  undertake  to 
compare  conduct  I  think  it  is  incompetent  to 
ask  a  man  whether  he  acted  diCTerently  on 
one  occasion  than  he  did  on  another.  I  will 
overrule  this  question.  (Defendant  prays  ex- 
(■eption,  which  exception  Is  allowed,  and  the 
same  Is  signed  and  sealed  accordhigly.  Job 
H.  Llpplncott,  P.  J.  [L.  S.]  R.  S.  Hudspeth, 
.1.  [L.  8.])  Q.  From  wliat  you  knew  of  him, 
was  his  conversation  that  night  rational  or 
irrational?  A.  Inatlonal.  I  remarked  so  to 
Mr.  Filon."  It  is  conceded  that  a  nonexpert 
witness  may  state  facts  and  express  an  opin- 
ion in  respect  to  the  sanity  of  a  defendant 
Vanauken's  Case,  10  N.  J.  Eq.  102;  Kocds  v. 
State,  56  N.  J.  Law,  46.  27  Atl.  800.  The 
witness  was  permitted  to  state  that  the  de- 
fendant was  acting  differently  that  night 
Crova  what  he  had  previously  acted,  and  he 
was  also  permitted  to  testify  In  what  respect 
his  actions  on  the  night  of  the  homicide  dif- 
fered from  his  usual  manner  of  conducting 
lilmself.  The  words  "foolish  talk,"  in  the 
last  answer,  were  stricken  out  because,  in  the 
opinion  of  the  trial  court,  it  was  a  conclusion  of 
the  witness,  and  not  a  statement  of  a  fact. 
Whether  these  words  should  have  been 
stricken  out  is  immaterial  in  this  case,  be- 
cause the  witness  was  afterwards  asked  the 
following  question:  "Q.  From  what  you 
knew  of  him,  was  his  conversation  tliat  night 
rational  or  irrational?  A.  Irrational.  I  re- 
marked so  to  Mr.  Filon."  The  witness  hav- 
ing been  permitted  to  testify  that  the  pris- 
oner talked  irrationally,  he  was  not  prej- 
udiced by  striking  out  the  words  "foolish 
talk,"  and  that  cannot,  therefore,  constitute 
;nt>und  for  reversaL  Crimes  Act.  {  S9  (Re- 
vision, p.  284).  Nor  was  the  prisoner  prej- 
udiced in  maintaining  his  defense  upon  the 
merits  by  the  ruling  of  the  court  upon  tlie 
question  whether.  In  the  opinion  of  the  wit- 
ness, the  prisoner's  conduct  that  night  was 
different  from  his  conduct  as  the  witness  liad 
known  it  in  the  years  before.  This  question 
liavlng  been  objected  to  by  the  prosecuting 
attorney,  the  court  said:  "You  may  ask  him 
what  his  mental  condition  Is  from  what  be 
lias  observed,  but  when  you  undertake  to 
compare  conduct  I  think  it  is  incompetent 
to  ask  a  man  whether  he  acted  differently  on 
one  occasion  than  he  did  on  anotlier.  I  will 
overrule  this  question."  The  court  had  pre- 
viously allowed  the  witness  to  tell  in  wlut 
liarticulars  the  conduct  of  the  prisoner  liad 
been  different,  in  order  to  show  upon  what 
facts  his  opinion  of  the  prisoner's  mental  ca- 
l>acity  was  based,  and  expressly  said  that  the 
witness  could  give  his  opinion  of  the  prison- 
er's mental  condition,  which  he  did  In  answer 
to  the  next  question.    All  the  court  excluded 


was  a  general  statement  by  the  witneM  tliat 
the  prisoner  acted  on  that  night  differently 
from  what  he  had  acted  before  in  respect  to 
matters  not  pertaining  to  ills  mental  state. 
The  witness  was  not  denied  the  right  of  tes- 
ti^lng  to  any  fact  "in  addition  to  those  he 
had  given  in  tils  previous  answer."  The 
opinion  of  the  witness  in  regard  to  conduct 
not  pertaining  to  the  impairment  of  the  pris- 
oner's mind  was  not  competent,  and  was 
properly  rejected. 

The  other  errors  relied  on  for  reversal  re- 
late to  the  charge  of  the  court  to  the  jury. 
The  court  charged  "that,  where  the  provoca- 
tion consists  only  in  words,  and  a  weapon  is 
used,  the  result  of  which  will  probably  cause 
death,  there  words  are  not  reasonable  or  ade- 
quate provocation  to  reduce  the  offense  to 
manslaughter."  This  is  the  well-settled  rule, 
and  no  error  is  found  in  this  part  of  the 
cliarge.  Warner  v.  State,  56  N.  J.  Law,  691. 
29  Atl.  506;  State  v.  Zellers,  7  N.  J.  Law. 
220.  The  court  also  charged  the  Jury  that, 
to  constitute  murder  in  the  first  degree,  the 
kiUlug  must  be  "willful,  deliberate,  and  pre- 
meditated"; that  "willful"  means  an  Inten- 
tional act  as  distinguished  frcnn  casualty  or 
accident,  and  that  "delitienite"  is  used  to  indi- 
cate the  purpose  formed  in  a  mind  capable  of 
conceiving  a  purpose.  Although  this  was  not 
a  full  and  accurate  definition  of  the  word 
"willful"  as  applied  in  the  criminal  law,  yet. 
under  the  circumstances  presented  by  the  evi- 
dence in  this  case,  it  hi  no  wise  prejudiced 
the  defense  set  up,  or  impaired  any  riplit  of 
the  prisoner.  The  ctiai-ge  of  the  court  that 
the  Jury  might  consider  whether  tlie  prisoner 
had  a  motive  to  commit  the  crime,  and,  if 
no  motive  was  found,  that  would  weigh  in 
favor  of  the  prisoner,  but.  If  a  motive  was 
disclosed  by  the  evidence,  that  might  throw 
light  upon  the  question  whether  the  priaonor 
intended  to  kill,  is  unexceptionable.  With 
respect  to  the  effect  of  temporary  derange- 
ment of  the  prisoner's  mind  by  the  use  at  in- 
toxicants, the  instructions  to  the  Jury  were 
very  favorable  to  the  prisoner.  The  Judg- 
ment below  should  be  affirmed. 


PAUL  V.  KERSWELL. 
(Supreme  Court  of  New  Jersey.    July  13,  1897.i 

Unrecobubd  1)b3d— Notick— Rbcitam  is  8CB-f- 
QOBNT  Dkki> — Bona  Fide  Pukckasbrs. 
1.  A  deed  to  H.  by  B.'s  heirs  recited  that  J.. 
owning  n  certain  tract  of  land,  caused  it  to  be 
laiii  out  into  lota,  a  numl)er  of  whidi  were  con- 
veyed by  deeds  acknowledged  and  recorded,  a.« 
by  reference  to  said  deeds,  "recorded  acconliog  to 
law,  or  intended  so  to  oe,  will  fully  appear." 
there  remaining  nnsold  a  large  portion  of  saiJ 
tract;  and  that  "whereas,  the  said  J.,  by  a  dtv<i. 
conveyed  the  portion  remaining  nnsold  as  afort^ 
said  imto  B.,'  etc.  Then  followed  the  granting 
clause,  whereby  snch  heirs  conveyed  to  H.  all 
their  estate,  title,  interest,  etc.,  in  and  to  said 
tract  "so  vested  in  them  as  aforesaid,  lieing  the 
undisposed  of  portion  of  all  the  following  tract? 
of  land,"  deRoribing  them.  Hdtf,  that  such  recital 
was  not  notice  to  H.,  and  those  who  deraigned 
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title  from  him,  of  an  unrecorded  deed  of  one  of 
such  lot^  executed  and  delirered  by  J.  31  years 
before  H.'s  deed  was  executed. 

2. 1%e  title  of  a  bona  fide  purchaser  is  trans- 
mitted to  his  Tendee,  regardless  of  the  latter's 
knowledge  of  the  facts. 

ejectment  by  Henry  B.  Paul  against  Henry 
Kerswell,  In  which  there  waa  a  finding  for 
defendant.  Heard  on  rule  to  show  cause 
why  a  new  trial  should  not  be  granted.  Rule 
discharged. 

Argued  June  term,  18&7,  before  DEPUE, 
VAN  STCKEL,  and  LIPPINCOTT.  JJ. 

Samuel  H.  Richards  and  Thomas  B.  French, 
for  plahitlff.  Joseph  H.  GasklU,  for  defend- 
.int. 

DErUE.  J.  This  was  an  action  of  eject- 
ment to  recover  lot  No.  115,  part  of  a  tract 
of  land  in  the  county  of  Camden.  The  case 
was  tried  before  the  court  without  a  jury, 
and  resulted  In  a  finding  for  the  defendant. 
.Toseph  W.  Souder  and  William  W.  Deklyne, 
in  1851,  owned  a  farm  at  Palmyra,  of  which 
the  premises  In  question  were  a  part  De- 
f-ember  5,  1851,  they  conveyed  lot  No.  115  to 
.Tohu  Perkins.  This  deed  was  not  recorded 
untU  May  15,  1887,  35  years  after  Its  deUv- 
ery;  and  there  Is  no  proof  that  Perkins  ever 
exercised  any  act  of  ownership  over  the  prem- 
ises. Perkins  died  March  13,  1886,  and  In 
proceedings  for  the  partition  of  his  estate  the 
lot  was  sold  to  and  conveyed  to  the  plalntlft 
by  deed  dated  March  3,  1887.  The  above  Is 
the  title  on  which  the  plaintiff  relied.  On 
the  16th  of  October,  1852,  Deklyne  conveyed 
to  Joseph  Souder  the  undivided  one-half  of 
the  whole  premises,  describing  It  by  metes 
iind  bounds.  Souder  then  became  the  owner 
in  entirety.  October  29,  1860.  Joseph  Souder 
fonveyed  to  Benjamin  Souder,  and  on  the 
18th  of  March,  1882,  the  heirs  of  Benjamin 
Souder  conv^ed  to  Hovey  the  imdlsposed  of 
••portion  of  all  the  following  described  prem- 
ises," describing  the  whole  farm  by  metes 
and  bounds.  August  12.  1880,  Hovey  con- 
veyed eight  lots  to  Blackburn,  among  which 
was  lot  No.  115,  the  premises  in  dispute. 
September  21,  188U,  Blackburn  conveyed  lot 
No.  115  and  three  other  lots  to  Findley.  Find- 
ley  took  possession,  and  erected  a  house,  part- 
ly on  the  premises  in  controversy.  June  10, 
1892,  Findley  conveyed  to  Kerswell,  the  de- 
fendant. The  plaintiff's  title  Is  first  In  point 
of  time,  but  the  deed  to  Perkins,  not  being 
recorded  until  after  the  defendant's  title  origr 
innted,  is  invalid  as  against  the  defendant, 
unless  the  title  he  took  was  impaired  by  no- 
tice of  the  prior  unrecorded  deed  to  Perkins. 
The  burden  of  proving  such  notice  rests  upon 
the  plaintiff.  Coleman  v.  Barklew,  27  N.  J. 
Law,  357.  To  meet  that  issue  the  plaintiff 
relies  upon  the  recital  in  the  deed  from  the 
heirs  of  Benjamin  Souder  to  Hovey.  That 
deed  recites  that  Joseph  W.  Souder,  "being 
seised  and  possessed  in  fee  of  a  certain  tract 
of  land,  caused  the  same  to  be  laid  out  Into 
building  lots,  a  number  of  which  were  con- 


veyed by  deeds  duly  acknowledged  and  ex- 
ecuted," etc.,  "as  by  reference  to  said  deedis, 
recorded  according  to  law,  or  intended  so  to 
be,  will  fully  appear;  and  that  there  remain- 
ing unsold  of  the  said  tract  so  divided  Into 
building  lots  as  aforesaid  a  large  itortiou 
thereof;  and  whereas,  the  said  Joseph  W. 
Souder  by  a  deed,"  etc.,  "conveyed  the  por- 
tion reiuainlng  unsold  as  aforesaid  into  Ben- 
jamin K.  Souder,"  etc.  Then  follows  the 
granting  portion  of  the  deed,  whereby  the 
grantors,  as  heirs  of  Benjamin  K.  Souder, 
conveyed  to  Hovey  "all  their  estate,  right, 
title.  Interest,  claim,  property,  pos8es.sion,  resi- 
due, remainder,  and  demand  into  and  out  of 
the  property  or  tract  of  land  so  vested  In 
them  as  aforesaid,  being  the  undisposed  of 
portion  of  all  the  following  tracts  of  land." 
Then  follows  a  description  of  three  several 
tracts  of  land  by  metes  and  bounds,  each 
separately  described.  The  lot  now  in  ques- 
tion is  part  of  one  of  the  tracts  so  described. 
In  Roll  V.  Rea,  50  N.  J.  Law,  264,  12  AU.  905, 
It  was  held  that  "one  claiming  title  to  lands 
is  chargeable  with  notice  of  every  matter  af- 
fecting the  estate  which  appears  on  the  face 
of  any  deed  forming  an  essential  link  in  the 
chain  of  instruments  through  which  he  de- 
rives his  title,  and  also  with  notice  of  what- 
ever matters  he  would  have  learned  by  any 
Inquiry  which  the  recitals  in  tliose  Instru- 
ments made  It  his  duty  to  pursue."  In  that 
case  the  conveyance  was  of  the  right,  title, 
and  Interest  of  the  grantor  in  a  certain  tract 
of  land  which  had  been  laid  out  into  building 
lots  by  maps  filed  in  the  clerk's  office.  It 
contained  a  stipulation  that  the  conveyance 
should  not  conflict  with  the  title  to  any  part 
of  the  premises  previously  sold  and  conveyed 
by  tlie  grantor  to  any  party  or  parties,  and 
that  the  deed  was  subject  to  such  convey- 
ances. The  defendant  claimed  title  under 
an  earlier  deed,  which  had  not  been  recorded, 
and  contended  that,  though  the  deed  had 
never  been  recorded,  the  plaintiff  had  notice 
of  it  before  she  took  her  conveyance.  The 
court.  In  dealing  with  this  aspect  of  the  case, 
said  timt,  the  grantee  in  the  deed  containing 
the  stipulation  "being  hiformed  that  out  of  a 
large  ti-act  of  land  held  for  sale  In  parcels 
some  parcels  had  been  conveyed  to  pur- 
chasers, but  having  no  information  that  any 
of  these  purchasers  had  failed  to  record  their 
deeds,  he  was  warranted  In  assuming  that 
they  had  observed  this  statutory  duty  for  the 
protection  of  their  Interests.  •  •  •  The 
fact  that  the  plaintiff's  deed  did  not  define 
the  residue  which  it  conveyed  might  have 
suggested  to  some  minds  an  Inquiry  from  the 
grantor  as  to  what  had  previously  been  sold, 
but  such  a  suggestion  would  have  been  rea- 
sonably answered  by  the  presumption  tliat 
the  records  afforded  all  the  needed  Informa- 
tion." Tlie  deed  to  Hovey  Is  not,  in  this 
respect,  in  conformity  with  the  deed  uuder 
discussion  In  Roll  v.  Rea,  in  that  the  recital 
In  it  is  of  conveyances  recorded  or  Intended 
to  be  recoi^ded.    But  the  principle  adjudged 
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In  that  case  applies  to  tbis  case.  Tbe  deed 
to  Perkins  was  made  In  1851,  and  the  deed 
by  the  heirs  at  Souder  to  Hovey  was  made 
In  1882,  and  Hovey  was  warranted  In  assiun- 
ing  that  the  obaeryatlou  ot  the  statutory  duty 
to  record  the  deed  would  not  hare  been  de- 
layed for  BO  long  an  tnterral  of  time;  and 
the  evidence  discloses  that  those  under  whom 
the  defendant  claims  title  had  done  every- 
thing that  was  reasonably  necessary  to  ascer- 
tain the  condition  of  the  title.  Perkins,  al- 
though he  resided  near  by,  and  saw  the  prem- 
ises were  being  disposed  of,  never  took  pos- 
session, or  exercised  any  act  of  ownership, 
or  made  any  claim  of  title.  There  is  no  pre- 
tense that  Hovey  had  any  knowledge  of  tbe 
existence  of  the  Perkins  deed,  and  the  proof 
is  that  he  caused  a  thorough  and  exhaustive 
examination  of  the  records  In  ttie  office  of  the 
•county  clerk  to  be  made.  Blackburn,  who 
was  Hovey's  agent  prior  to  tbe  time  the  deed 
was  made,  and  acted  as  his  agent  afterwards, 
testified  that  he  went  to  Mt.  Holly,  and  ex- 
amined the  records,  and  that  he  made  eCTorts 
to  ascertain  who  held  the  unrecorded  deeds 
for  this  property;  that  he  advertised  in  the 
Philadelphia  Ledger  for  three  or  four  Inser- 
tions; that  he  made  Inquliy  in  the  neighbor- 
hood of  offlcials,  and  any  one  he  could  get  to 
talk  with  tlint  knew  anything  about  the  land; 
that  he  made  Inquiries  of  old  residents  of  the 
town,  "I  suppose  I  could  name  a  hundred, 
maybe,  if  I  could  think  of  them;  most  every- 
body I  conld  talk  with;"  that  he  Inquired  of 
Joseph  W.  Souder  whether  he  had  any  rec- 
ord of  the  lots  conveyed;  that  Sonder  said  he 
had  not,  "and  said  he  couldn't  tdl  me  what 
he  had  conveyed;  that  I  would  have  to  go  to 
the  records  In  Mt.  Holly,  and  find  It  out;  that 
he  had  a  list  of  the  property  sold,  but  couldn't 
tell  me  what  became  of  them";  and  that  the 
first  knowledge  he  had  that  there  was  an 
outstanding  title  to  lot  No.  116  was  a  few 
montlis  before,  when  he  was  told  by  tbe 
plalntiflTs  attorney  that  he  had  some  claim 
against  the  lot,  and  that  he  never  heard  the 
slightest  intimation  that  there  was  an  ont- 
-standtng  interest  or  claim  to  that  lot  before. 
Blackburn  himself  took  title  from  Hovey  for 
lot  No.  115,  August  12,  1886,  and  conveyed  to 
Flndley  September  21,  1886.  He  was  also 
agent  for  Flndley  In  erecting  a  house  on  this 
and  the  adjoining  lot,  and  prepared  the  deed 
from  Flndley  to  the  defendant.  As  already 
mentioned.  Blackburn  testified  that  he  had 
no  intimation  of  an  outstanding  claim  to  or 
interest  In  this  lot  until  this  controversy  arose. 
The  proof  is  plenary  that  Blackburn  and 
Flndley  at  least  were  bona  fide  purchasers 
without  notice.  Nor  Is  there  anything  in  the 
case  on  which  to  Impute  to  the  defendant 
knowledge  of  the  Perkins  title.  I  have  re- 
ferred to  the  Blackburn  and  Flndley  title  for 
the  reason  that  the  active  efforts  of  Black- 
bum  to  ascertain  what  conveyances  had  been 
made  of  lots  for  which  deeds  had  not  been 
recorded  clearly  invest  the  title  of  these 
grantees  with  tbe  character  of  title  acquh-ed 


by  pnrchaae  bona  fide  within  the  protection 
of  tbe  registry  act.  To  that  title  tbe  defend- 
ant suoceeded;  the  rule  of'  propoity  being 
w^  settled  in  this  state  that  a  person, 
though  he  .iiay  have  had  notice  of  a  prevlotts 
outstandlug  title,  may  protect  hhmie.lf  in  vir- 
tue  of  the  title  of  ills  vendor,  to  whose  title 
he,  by  a  subsequent  purchase,  has  succeeded. 
The  title  of  a  prior  porchaser,  being  perfect 
by  reason  of  its  having  been  acquired  bona 
fide,  wlU  be  transmitted  to  his  vendee,— a 
rule  that  is  necessary  to  secure  to  a  bona 
fide  purchaser  without  notice  the  full  benefit 
of  his  purc'iase.  Holmes  v.  Stout,  10  N.  J. 
Eq.  410-429,  437;  Sharp  v.  Shea,  32  N.  J. 
Bq.  66;  Roll  v.  Rea,  supra.  There  la  also 
evidence  of  an  adverse  possession  for  the 
statutory  period,  on  which  the  trial  court  was 
Justified  in  finding  title  by  adverse  possos- 
sion.  The  rule  to  show  cause  should  be  dis- 
ehaiged. 


WEST  JERSEY  R.  CO.  ▼,  ABBOTT  et  al. 
(Court  of  EjRon  and  Appeals  of  New  Jersey. 

July  1,  1897.) 
Railhoam — FiBBS  Sit  bt  Locomotives  —  Leoi». 

LATIVB  RaeULATIONS— QUBSTIOH    *Olt    JUKT. 

1.  When  the  legislature  has  autboriaed  railroad 
companies  to  usetbedangeivus  element  of  fire  for 
engendering  steam  for  the  propulsion  of  train>. 
and  have  enacted  regulations  in  respect  to  the 
precautions  to  be  taken  to  prevent  the  escape  of 
fire  from  the  smokestacks  of  their  engines,  ktlj. 
tliat  such  legisiatire  regulations  define  and  limit 
the  duty  of  the  companies  in  respect  to  the  pre- 
cautions required  against  such  escape  of  fite. 

2.  Beld,  furtlier,  that  it  is  ertor  to  permit  a  joiy 
to  determine  wliether  or  not,  on  account  of  ex- 
cessive drought  rendering  the  communication  of 
fire  more  easy,  it  was  the  duty  of  sndi  companies 
to  take  such  care  as  woold  be  snfflciont  to  prevent 
tbe  escape  of  an;  fire  from  the  smokestacks  of 
their  engines. 

(Syllabus  bj  the  Court.) 

Elrror  to  supreme  court. 

Action  by  Abbott  and  others  against  the 
West  Jei«ey  Railroad  Company.  Judgment 
for  plaintiffs,  and  defendant  brtngs  error.  Re- 
versed. 

Joseph  H.  Gaskill,  for  plalntifF  in  error.  Da- 
vid J.  Pancoast,  for  defendants  in  oror. 

MAOIE,  0.  J.  The  writ  of  error  tn  tbi< 
cause  brings  up  for  review  a  Jndgmait  of  tli<» 
supreme  court  in  favor  of  defendants  in  error 
and  against  plaintifr  In  error  in  an  actloa  of 
tort  for  the  burning  of  certain  woodlandtt  of 
defendants  in  error  by  fire  alleged  to  have 
been  started  by  a  locomotive  operated  by 
plalntifF  in  error.  It  is  deemed  necessary  to 
consider  only  one  of  the  numerous  assignments 
of  error.  Prom  tbe  evidence  contained  In  th.- 
bills  of  exception  it  is  clear  that  at  the  ttoit* 
the  fire  was  claimed  to  have  been  commimicat  - 
ed  from  the  company's  locomotive  there  had 
been  a  protracted  and  excessive  drought  and 
that  the  herbage  and  trees  near  tbe  railroa.l 
were  in  a  condition  peculiarly  and  unusuaily 
I  ready  to  take  fire.    In  dealing  with  thte  pliade 
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of  the  ease,  the  trial  Judge  used  ttOa  language 
In  bis  charge  to  the  Jury:  "Ib  a  company, 
during  an  exceedingly  dry  season,  with  grass, 
herbage,  leaves,  and  the  earth  itself  all  along 
its  route  parched  by  an  unusually  long  period 
of  drought  and  heat,  negligent  In  allowing  its 
aparic  arrester  and  aah  pans  •  •  •  to  throw 
fire  at  all?"  To  the  substantial  part  of  this 
portion  of  the  charge  the  plaintiff  In  error 
prayed  an  exception,  which  was  duly  allowed. 
It  is  obTious  that  the  submlsBlon  of  that  Ques- 
tion to  the  Jury  by  impUoatlon  peimltted  the 
Jury  to  find  that  if,  under  Hib  dtcuniBtances 
occasioaed  by  the  axceaslye  drought,  the  rail- 
road company  allowed  any  &ie  at  all  to  escape 
from  the  spark  arrester  or  ash  pans,  it  might 
be  found  to  have  neglected  a  duty  which 
devolred  upon  It.  Upon  this  plain  implica- 
tion this  part  of  the  charge  is  open  to  reylew. 
But  it  may  be  pr<^>erly  added  that  the  learned 
Judge  did  not  leave  his  Instruction  to  implica- 
tion, for  be  added,  in  the  same  connection: 
"Although  the  company  had  the  right  to  use 
are  by  law,  •  •  •  ia  It,  in  your  Judgment, 
its  duty,  In  times  of  great  danger  by  reason 
of  drought  In  localities  through  wlilch  it  trav- 
els, to  exercise  increased  or  sufBclent  care  to 
prevent  fire  escaping  from  Its  engines?  •  *  • 
If,  in  your  Judgment,  the  company  was  negll- 
gent  in  allowing  fire  to  escape  at  all  from  its 
engines  in  such  a  dry  season,  •  •  •  and  ff, 
in  your  Judgment,  it  should  have  exercised 
Increased  care  or  sufficient  care  in  such  a  dry 
season,  and  Called  to  do  It,  and  was  therefore 
negligent,  •  •  *  then  the  statute  referred 
to  by  defendant  does  not  protect  tiie  company 
from  liability  for  originating  flie  Are,"  etc. 
It  win  be  perceived  that  the  QueBtlon  present- 
ed by  the  exception  ia  whether  a  railroad  com- 
pany authorized  by  law  (as  it  appeared  this 
company  was)  to  operate  a  railroad  for  the 
transportation  of  passengers  and  freight  may 
be  held  liable  for  injuries  occurring  from  fire 
communicated  by  Its  engines.  If,  in  the  Judg- 
ment of  a  Jury,  It  was  its  duty,  because  of  an 
excessive  drought,  and  the  consequent  danger 
of  communicating  fire,  to  take  sufficient  care 
to  prevent  any  escape  of  fire  whatever  from 
Its  engines.  The  question,  In  my  Judgment, 
admits  of  but  one  answer,  and  that  Is  'that  no 
aueh  duty  devolves  upon  railroad  companies, 
or  can  be  Imposed  upon  them  by  the  finding 
ot  a  Jury.  Railroad  companies  have  authority 
to  use  the  dangerous  element  of  fire  in  the 
propulsion  of  thehr  trains.  The  danger  is  in 
the  escape  of  the  fire  they  are  permitted  to 
use  upon  adjoining  lands,  to  the  destruction 
of  property  thereon.  In  the  absence  of  statu- 
tory regulations  In  respect  to  the  precautions 
to  be  taken  by  railroads  against  such  danger, 
doubtless  the  companies  using,  though  by  au- 
thority, the  dangerous  machines,  would,  upon 
the  principles  of  the  common  law,  be  under  a 
positive  obligation  to  employ  all  reasonable 
precautions  agaiitst  doing  harm  thereby  to  oth- 
ers. But  in  that  case  a  requirement  that  a 
railroad  company  should,  in  times  of  excessive 
drought,  absolutely  prevent  all  escape  <rf  fire 
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from  its  engines,  or  be  liable  for  the  conse- 
quencea,  would  be  not  a  reasonable,  but  an  un- 
reasonable, rule  of  precaution;  for  it  seems 
that  no  device  has  yet  been  Invented  that  will 
absolutely,  and  at  all  times,  control  the  escape 
of  sparks  capable  of  igniting  Inflammable  mat- 
ter. Such  a  rule,  therefore,  would  compel  the 
companies  either  to  abandon  their  duty  to  the 
public  in  running  their  trains,  or  be  answera- 
ble for  every  fire  communicated,  no  matter 
how  cautious  they  had  been  in  using  the  best 
practicable  means  to  prevent  its  escape.  But 
statutory  regulations  on  this  subject  have  been 
made.  They  are  contained  In  sections  13-10 
of  "An  act  respecting  railroads  and  canals," 
approved  March  27,  1874  (2  Gen.  St.  p.  2G68). 
By  section  13,  which  was  originally  adopted 
In  1865,  railroad  companies  were  required  In 
general  terms  to  take  and  use  all  practicable 
means  to  prevent  the  communication  of  fire 
from  their  engines.  By  section  15,  which  came 
Into  our  legislation  in  1873,  it  was  made  their 
duty  to  place  on  the  smokestack  of  every  en- 
gine a  screen,  so  as  to  prevent,  as  much  as 
practicable,  the  escape  of  fire.  By  section  16 
proof  that  injury  was  done  by  fire  communi- 
cated from  an  engine  is  made  prima  facie 
proof  of  a  violation  of  the  regulations  of  the 
statute,  but  subject  to  l)elng  rebutted  by  evi- 
dence that  aU  practicable  means  for  prevent- 
ing such  communication  bad  been  taken  and 
used.  When  the  legislature  enacts  regulations 
in  respect  to  any  precaution  to  be  taken  in  the 
use  of  a  dangerous  Instrumentality  by  those 
whom  it  has  authorized  to  use  It,  those  regu- 
lations define  and  Umit  the  measure  of  duty  in 
respect  to  that  particular  sort  of  precaution. 
The  statute  which  we  have  had  under  consid- 
eration also  enacts  that  railroad  companies 
shall  give  certain  specified  audible  signals  of 
the  approach  of  Its  trains  to  the  crossing  of 
a  public  highway.  It  was  settled  in  this  court 
that  the  regulations  In  respect  to  audible  sig- 
nals were  exclusive,  and.  If  obeyed,  would  ex- 
onerate a  railroad  company  from  liability  for 
a  collision  at  a  crossing  arising  from  a  failure 
to  hear  such  signals,  and  that  it  was  erroneous 
to  permit  a  Jury  to  determine  whether  or  not, 
on  account  of  the  prevalence  of  a  dense  fog  or 
other  Impediment  to  sight  and  sound,  other 
audible  signals  ought  not  to  have  been  given. 
Railroad  Co.  v.  Leaman,  54  N.  J.  Iaw,  202,  23 
Atl.  601;  Hackett  v.  Railroad  Co.,  58  N.  J. 
Law,  4,  32  Atl.  265.  In  the  case  before  us  the 
legislature  has  prescribed  what  duty  a  rail- 
road company  must  perform  in  respect  to  the 
escape  of  sparks  from  the  smokestack  of  its 
engines.  Tlie  prescribed  duty  does  not  require 
the  company  at  any  time  to  absolutely  prevent 
the  escape  of  such  sparks,  but  only  to  take 
and  use  all  practicable  means  to  that  end. 
Proof  that  they  have  taken  and  used  such 
means  furnishes  a  defense  in  that  respect.  It 
is  obvious  that  to  permit  a  Jury  to  find  that  a 
railroad  company  was  at  any  time  under  a 
duty  to  take  sufficient  care  to  prevent  the  es- 
cape of  any  dre  at  ail  is  Incongruous  with  the 
Ngolatloos  of  the  togislature,  and  at  variance 
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with  tbe  doctrine  of  the  case  last  cited.  Wlth- 
ont  examining  tbe  otber  assignments  of  error, 
the  Judgment  must,  for  the  error  at>OTe  point- 
ed ODt.  be  reversed. 


MIDDLBTON   t.   MIDDLBTON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  Term,  1896.) 

For  majority  opinion,  see  35  Atl.  1(X35. 

DIXON,  J.  The  husband  filed  a  bill  In  the 
court  of  chancery,  praying  a  divorce  a  vin- 
culo, because  of  desertion  by  his  wife.  The 
wife  answered,  denying  the  desertion,  and 
by  way  of  cross  bill  she  charged  her  hus- 
band with  extreme  cruelty,  and  for  that 
cause  prayed  a  divorce  a  mensa  et  thoro, 
with  alimony.  Subsequently  she  amended 
her  cross  bill,  by  adding  a  charge  of  adultery, 
but  she  did  not  alter  her  prayer.  On  trial  be- 
fore a  vice  chancellor,  he  found  that  the 
wife  was  not  guilty  of  desertion,  and  that 
the  husband  was  guilty  both  of  extreme  cru- 
elty and  of  adultery,  and  thereupon  a  decree 
was  made  that  the  parties  be  divorced  a 
mensa  et  thoro  forever;  that  the  wife  should 
have  alimony;  and  that  the  husband  should, 
under  the  act  of  March  4,  1891  (2  Gen.  St 
p.  1274),  forfeit  his  right  of  curtesy. 

I  agree  with  the  vice  chancellor  that  the 
testimony  proves  the  extreme  cruelty  of  the 
husband,  and  does  not  prove  desertion  by  the 
wife,  and  therefore  think  the  decree  for  di- 
vorce and  alimony  is  right.  The  decree  for 
forfeiture  of  curtesy  cannot,  1  think,  be  sup- 
ported, for  the  reason  that  it  is  not  embraced 
within  the  prayer  of  the  cross  bill.  It  is 
therefore,  in  my  Judgment,  unnecessary  to 
consider  the  evidence  of  adultery,  or  to  pass 
upon  the  constitutionality  of  tbe  act  of 
March  4,  1891;  for,  whatever  conclusion  I 
might  reach  on  those  matters,  my  determina- 
tion as  to  this  decree  must  remain  the  same. 
Hence  I  decline  to  vote  upon  the  constitu- 
tional question. 


CONSOLIDATBD  TRACTION  CO.  v.  WHB- 
LAN  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  1,  1897.) 

Appbal  —  Erroks  in  liecoBD  —  RixR  TO  Show 

Cacsb  —  Injl'ky  to  Wipb  —  ACTIOX  BT  Hllg- 

BASD  AND  WiFB— Pleading —JnooMBNT. 

1.  The  allowance  of  a  rule  to  show  cause  does 
not  prevent  assignment  of  errors  upon  the  rec- 
ord. 

2.  In  actions  brought  by  husband  and  wife  for 
injury  done  to  the  wife,  if  the  husband  desire  to 
ndcl  thereto  claims  In  his  own  right  arising  ex 
delicto,  under  section  22  of  the  practice  act,  the 
better  practice  is  to  present  his  claim  by  a  sepa- 
rate count,  designating  the  damages  sought  by 
him.  The  verdict  should  assess  the  damages  on 
each  claim,  and  the  judgment  should  distinguish 
them  accordingly. 

3.  When  a  declaratioD  in  an  action  by  hm- 


band  and  wife  contains  only  a  dn^Ie  count,  whidi. 
after  averring  an  injury  to  the  wife,  and  also  that 
the  husband  had  expended  money  and  lost  her 
services  by  reason  of  surh  injury,  concludes  to 
the  damage  of  both  plaintiffs  in  a  single  sum,  a 
verdict  awarding  damages  to  both  plaintiffs,  ud 
a  judgment  accordingly,  are  not  erroneous.  Such 
a  declaration  does  not  present  the  bnsband'ii 
claim  as  added  to  the  action. 

(Syllabus  by  the  Court) 

Elrror  to  siqjrane  court. 

Action  by  Mary  and  James  Whelan  agahist 
the  Consolidated  Traction  Companj-.  Jods- 
ment  tar  plaintiffs  was  afflnned  in  the  sd- 
preme  court,  and  defendant  brings  oror.  Af- 
firmed. 

Depue  &  Parker,  for  plaintiff  In  error. 
James  F.  Mintum,  for  defendants  in  error. 


MAGIE,  C.  J.  Tbe  assignments  of  error 
are  all  made  upon  tbe  record.  On  behalf  nf 
defendants  in  error  it  la  urged  that  tbe  court 
should  not  consider  the  question  thus  raised, 
because  a  rule  to  show  cause  was  allowed  is 
tbe  court  below.  But  this  contention  is  wbol- 
1}-  without  basis— First  because  it  does  nx 
appear  in  the  record,  nor  is  it  otberwi£« 
shown,  that  any  rule  to  show  cause  was  al- 
lowed; and,  second,  because  the  allowance 
of  a  rule  is  only  a  waiver  of  bills  of  excep- 
tions, and  merely  debars  the  party  holdin;! 
such  bills  from  assigning  error  thereon,  leav- 
ing him  entirely  without  restriction  as  to  er- 
rors in  the  record.    2  Gen.  St  p.  2574,  {  2W. 

Plaintiff  in  error  datms  that  the  verdict 
and  Judgment  disclosed  in  the  record  are  er- 
roneous. Its  contention  is  that  die  actkw 
is  brought  by  husband  and  wife  for  an  injury 
done  to  the  wife,  and  that  thehustMud  has  add- 
ed to  the  action  claims  in  his  own  right  arishit; 
ex  delicto,  out  of  the  injury  done  to  bis  wife, 
and  that  the  verdict  ought  to  have  awarded 
damages  to  both  plaintiffs  for  such  amount 
as  the  Jury  deemed  would  compensate  the 
wife,  and  to  the  husband  for  socb  amount  as 
they  thought  he  was  entitled  to,  and  that 
the  Judgment' should  have  been  entered  ac- 
cordingly. The  verdict  assessed  the  dam- 
ages of  lx>th  plaintiffs  at  f2,750,  and  the  Jodc- 
ment  is  that  they  recov»  of  defendant  "their 
said  damages."  The  declaration  abows  thai 
the  action  Is  brought  for  an  injury  done  to 
the. wife  by  the  negligence  of  defendant.  an<! 
that  the  husband  had  authority  to  "ad<'. 
thereto"  claims  In  his  own  right  arlBing  out 
of  that  injury,  by  the  provisions  of  sectioa 
22  of  tbe  pracUce  act  2  Gen.  St.  p.  2S»: 
The  provisions  of  section  22  were  taken  frot- 
section  40  of  the  English  common  law  pn>- 
cedure  act  of  1852,  with  a  single  variatine 
The  English  act  permits  the  husband  to  >•!•' 
to  the  Joint  action  claims  in  his  own  right  g.>a 
erall}';  our  act  limits  the  claims  the  hoshaiy! 
may  add  to  the  joint  action  to  those  arisiic*: 
ex  delicto.  Both  acts  contain  a  provision  tbat 
separate  actions  brought  in  respect  of  swt 
claims— I.e. claims  of  huBl>and  and  wife  In  the 
right  of  the  wife,  and  claims  of  the  bnsbaiM! 
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in  bto  own  right— mlgfat  be  consolidated.  Had 
the  separate  claims  in  this  case  been  made 
the  basis  of  separate  suits,  and  had  such 
suits  been  consolidated,  I  apprehend  that  no 
question  could  be  made  as  to  the  propriety 
and  necessity  of  separate  verdicts  on  each 
separate  claim,  and  that  the  Judgment  should 
liRTe  indicated  the  amount  to  be  raised  upon 
<'ach.  Can  there  be  any  doubt  that  when  the 
husband,  having  control  of  the  Joint  action 
iRallroad  Co.  v.  Ooodenough, 65  N.J. Law,  677, 
28  Atl.  3),  undertakes  to  add  thereto  claims 
in  his  own  right,  a  like  practice  must  be  pur- 
sued? I  think  not  Such  has  been,  so  far 
as  my  observation  goes,  the  invariable  prac- 
tice in  such  cases.  If,  therefore,  the  record 
discloses  that  the  husband  plaintiff  has  add- 
ed claims  In  his  own  right  to  this  action  by 
himself  and  his  wife  for  an  injury  done  to 
her,  the  verdict,  which  awards  damages  only 
upon  the  Joint  claim  and  the  Judgment, 
which  has  furnished  relief  only  to  the  wife, 
are,  at  the  least,  hregolar. 

One  issue  presented  has  not  been  disposed 
of.  Whether  the  defendant  below  could  take 
advantage  of  the  irregularity  need  not  be 
decided.  An  examination  of  the  declaration 
is  convincing  that  no  claims  of  the  husband 
plaintiff  in  his  own  right  were  added  to  the 
action.  The  declaration  contains  bat  a  sin- 
gle count.  It  is  true  that  in  that  count  It 
Is  averred  that  be  had  expended  money  in 
tbe  cure  of  his  wife,  and  had  lost  her  serv- 
ices during  the  time  of  her  Illness;  but  the 
conclusion  of  the  declaration  Is  to  the  dam- 
Age  of  the  plaintiffs  in  one  sum  of  |10,000, 
"in  consequence  of  which  a  right  of  action 
hath  accrued  to  them."  The  "ad  damnum" 
clause  Is  therefore  single  and  limited.  Web- 
er V.  Railroad  Co.,  35  N.  J.  Law,  409.  Under 
the  English  act,  the  practice  seems  to  have 
been  to  present  the  claims  In  separate  counts, 
vrlth  separate  claims  for  damages.  Hem- 
fteai  V.  Uas,  etc.,  Co.,  8  Hurl.  &  C.  745;  Mor- 
ris V.  Moore,  19  C.  B.  (N.  S.)  359.  In  my 
Judgment,  it  is  the  practice  which  ought  to 
be  adopted  and  followed  under  our  statute. 
Upon  such  separate  counts,  separate  Issues 
would  be  presented,  to  which  the  Jury  would 
respond,  and  the  Judgment  entered  would 
preserve  the  separate  rights  of  husband  and 
wife  in  the  total  recovered.  The  defend- 
ant would  also  be  enabled  to  question  the 
propriety  of  the  verdict  upon  the  evidence 
respecting  each  claim.  Even  if  a  single 
count  could  be  framed  to  include  both 
claims,  It  is  obviously  necessary  that  it 
should  distinguish  In  the  conclusion  the  dam- 
ages sought  upon  eact^  claim.  A  count  which 
demands  damages  only  upon  the  Joint  claim, 
as  does  the  count  In  this  record,  cannot  be 
considered,  whatever  the  averments  as  to 
the  husband's  claims  may  be,  as  Including 
such  claims  In  the  action.  We  find,  there- 
fore, no  error  in  the  record,  for  the  Judgment 
Is  entered  upon  a  verdict  which  answers  the 
only  claim  for  damages  which  the  declara- 
tion made.    Let  the  Judgment  be  affirmed. 


WILLIAMS  V.  CAMDEN  &  A.  B.  CO 

(Supreme  Court  of  New  Jersey.    July  14,  1897.) 
Btkibt  Railroads— Ikjurt  to  Passehokr— Nkg- 

UOSNCB  AND  CoSTKIBUTOBT  NEOLtO«SO«— QpBB- 

TION8    FOR    JoRT  —  Death  —  Exc«BBivR    Dam- 

AOEh 

1.  In  an  action  against  a  gtreet-railroad  com- 
pany for  the  death  of  plaintiff'B  mteatate,  de- 
ceased's son,  about  12  years  old,  testified:  That, 
when  the  car  on  which  deceased  was  a  passenger 
came  to  the  street,  it  stopped,  and  his  "father 
went  to  alight,  and  as  he  was  just  about— -just 
had  one  foot  off  when  the  car  started,  and  it 
threw  him,  and  he  fell;  and  it  stopped  again,  and 

I  I  got  off.  I  guess  the  car  went  not  more  than  a 
I  couple  of  feet  after  it  started.  It  was  just  a 
simple  lurch  of  the  ca.-."  That  his  father's  right 
foot  was  lame,  and  he  stepped  off  on  the  other 
foot.  A  physician  testified  that  deceased,  immedi- 
ately after  he  was  hurt,  said  to  him  that  he  was 
afraid  the  car  would  not  stop,  and  he  jumped  off. 
The  coDducter  testified  that  deceased  started  to 
get  off  the  ear  before  it  came  to  a  full  stop,  but 
"I  think  the  car  had  stoppad  when  I  helped  him 
off."  "Three  other  witnenses  testified  that  de- 
ceased attempted  to  get  off  the  car  before  It  sto^ 
ped.  Another  testified  that  deceased  lost  his 
balance  and  fell  off,  and  that  the  car  had  not 
then  stopped.  HrhL  that  a  verdict  for  plaintiff 
would  not  be  disturbed. 

2.  In  an  action  for  the  death  of  a  bricklayer, 
contractor,  and  builder.  57  years  old,  it  appeared 
that  he  was  sober  and  industrious,  had  accumulat- 
ed over  $2,000,  and  was  never  known  to  be  sick. 
A  physician  testified,  as  a  result  of  an  exam- 
ination and  tests  made  soon  after  the  accident, 
that  deceased  was  in  the  last  stages  of  Bright's 
disease,  and  could  not  have  lived  more  than 
10  days  if  he  had  not  been  injured.  On  the 
facts  testified  to  by  him,  two  other  physicians 
gave  it  as  their  opinion  that  deceased  was  in  the 
last  stageb  of  such  disease.  One  said  he  could 
not  have  lived  over  a  month;  and  the  other,  that 
in  sncfa  case  the  duration  of  life  is  limited,  and 
the  sufferer  is  likely  to  have  his  earning  capacity 
cease  suddenly  from  slight  cause.  Another  i^y- 
sician  testified  that,  about  a  mnnlih  before  the 
accident,  he  examined  deceased  for  insurance, 
and  found  his  kidneys  in  a  normal  condition,  and 
that  death  whs  caused  by  peritonitis.  Held,  that 
a  verdict  for  $3,800  would  not  be  set  aside  as  ex- 
cessive. 

Action  by  Margaret  Williams,  administra- 
trix of  the  estate  of  John  Williams,  deceased, 
against  the  Camden  &  Atlantic  Railroad  Com- 
pany, to  recover  for  the  death  of  plaintiff's  in- 
testate, caused  by  defendant's  negligence,  In 
which  there  was  a  verdict  for  plaintiff.  Heard 
on  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside.    Rule  discharged. 

Argued  February  term,  1897,  before  VAN 
SYCKEL,  UPPINCOTT,  and  DBPUE,  JJ. 

Clarence  L.  Cole,  for  plaintiff.  Joseph  H. 
Oasklll,  for  defendant. 

DEPUE,  J.  The  deceased,  on  the  8d  of  Au- 
gust, 1894,  was  a  pa.ssenger  on  the  trolley  line 
of  street  cars  of  the  defendant  in  Atlantic  City. 
The  company's  cars  consisted  of  a  trolley  car 
and  a  trailer  at  the  rear.  The  deceased  was 
riding  in  the  trailer,  and.  In  attempting  to 
alight  from  the  car  at  North  Carolina  avenue, 
received  Injuries  by  a  fall  which  caused  his 
death,  on  the  10th  day  of  August.  The  plain- 
tiff, as  his  administratrix,  brought  this  suit  un- 
der the  statute.  The  case  was  tried  at  the  At- 
lantic circuit,  and  resulted  In  a  verdict  for 
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the  plaintiff,  with  damagres  assessed  at  $8,- 
800.  Tbe  rdaaons  relied  on  for  a  new  trial  are: 
First,  because,  by  the  weight  of  the  evidence, 
there  was  no  negligence  on  the  part  of  defend- 
ant; second,  because,  by  the  weight  of  the 
CTldence,  the  damages  are  grossly  excesslTe. 

The  evidence  mainly  relied  on,  on  the  part  of 
the  plalntlfT,  was  the  testimony  given  by  the 
son  of  the  deceased,  John  Gr.  Williams,  a  lad 
between  11  and  12  years  of  age  at  the  time 
this  accident  happened.  He  Is  described  by 
the  trial  Judge  as  "bright  enough,— quite 
bright."  He  left  the  car  right  behind  his  fa- 
ther. He  testified  that,  "when  the  car  came  to 
that  avenue,  It  stopped,  and  my  father  went 
to  alight,  and  as  he  was  Just  about— just  had 
one  foot  off  when  the  car  started,  and  It 
threw  him,  and  he  fell;  and  It  stopped  again, 
and  I  got  off.  I  guess  the  car  went  not  more 
than  a  couple  of  feet  after  It  started.  It  was 
Just  a  simple  lurch  of  the  car."  On  cross-ex- 
amination he  testified  that,  after  the  car  stop- 
ped, bis  father  attempted  to  alight,  and  had 
one  foot  on  the  ground,  and  the  car  started, 
and  threw  him.  He  also  testified  that  bis  fa- 
ther had  a  lameness  in  his  right  foot,  and  that ' 
he  stepped  off  on  the  other  foot.  The  conten- 
tion on  the  part  of  the  defendant  Is  that  the 
deceased  either  jumped  or  stepped  from  the 
car  while  it  was  in  motion,  and  was  thrown, 
or  that,  having  alighted  from  the  car  in  safety 
when  it  was  stopped,  he  tripped  and  fell,  and  In 
this  way  received  his  injuries.  The  evidence 
on  this  subject  is  conflicting.  The  conten- 
tion that  the  deceased  Jumped  from  the  car 
while  It  was  in  motion  Is  sustained  only  by  the 
testimony  of  Dr.  UUmer,  who  testified  to  a  con- 
versation with  the  deceased  Immediately  after 
he  was  hurt,  in  which  he  said  that  he  had 
signaled  the  car  to  stop  at  North  Carolina  ave- 
nue, and  was  afraid  they  would  not  stop,  and 
that  he  Jumped  off.  Among  the  witnesses 
called  by  the  defense  who  spoke  directly  of 
the  occurrences  at  that  time  was  George  D. 
Kraft,  who  testified  that  the  deceased  stepped 
off  the  car  as  If  he  was  going  to  step  off  back- 
ward, before  the  car  stopped,  and  It  threw  him 
on  his  side.  On  the  cross-examlnatiun  this 
witness  said:  "He  got  right  up,  and  walked 
off  the  car  while  it  was  In  motion.  He  didn't 
step  off.  He  got  up  on  the  step,  and  was 
thrown  off."  Gerew  says  that  he  tried  to  get 
off  Just  before  the  ear  came  to  a  standstill. 
It  was  going  very  slow  at  the  time  he  stepped. 
Malatesta  testified  that  the  first  thing  he  saw 
was  the  deceased  lying  on  the  ground;  that 
he  did  not  see  him  thrown  from  the  car,  or  try- 
ing to  alight  from  It;  that,  when  he  saw  the 
car,  it  was  moving,  but  It  stopped  In  a  few 
feet.  The  car  moved,  and  then  the  car  stop- 
ped, and  then  It  moved  again  after  a  few  min- 
utes. Frank  French  testified  that  the  first  he 
saw  was  the  deceived  on  the  ground,  and  the 
conductor  Jumping  off  the  car,  and  another 
man  was  In  the  act  of  picking  him  up;  that 
the  man  was  on  the  grotmd  when  he  first  saw 
Wm,  and  that  he  did  not  know  how  he  got 
tt  ^.re.    Scott  Mathls  testified  that  the  car  had 


not  stopped  when  the  deceajed  attempted  to 
get  off;  that  the  car  was  mnning  very  slow, 
almost  at  a  standstill;  that  the  conductor  and 
another  gentleman  got  off  the  car,  and  took 
him  to  the  sidewalk;  that  he  does  not  remem- 
bw  whether  or  not  he  saw  him  get  off  the  car. 
Woodruff  testified  that  the  deceased  lost  hia 
balance,  and  the  car  had  not  stopped  at  that 
time,  not  quite;  that,  after  the  deceased  fell. 
the  car  stopped,  and  did  not  start  again  mitU 
the  deceased  had  been  taken  to  the  sidewalk. 
all  of  two  minntes,  and  that  the  car  did  not 
start  up  at  all  until  after  the  deceased  had 
been  taken  to  the  sidewalk;  that  the  deceased 
was  simply  falling  off  the  car  bodily  when  be 
saw  him.  Phillip  A.  Ward,  called  by  the  de- 
fendant, was  the  conductor  of  the  train  or  car 
from  which  the  deceased  alighted.  He  tes- 
tified that  the  deceased  started  to  get  off  the 
ear  before  It  came  to  a  full  stop,  but  "I  think 
the  car  had  stopped  when  I  helped  bim  off 
tlie  car  to  the  ground";  that,  after  the  car 
stopped  to  let  the  deceased  off,  It  did  not  start 
again  until  after  he  was  carried  to  the  side- 
walk. The  effect  of  the  admission  testified 
to  by  Dr.  Ullmor  Is  very  much  Impaired  by 
the  condition  of  the  deceased  at  the  time  of  Ms 
conversation  with  the  doctor.  He  had  been 
seriously  injured,  and,  for  the  purpose  of  re- 
viving Mm,  had  been  given  whisky.  It  Is  fur- 
ther Impaired  by  the  fact  that  no  one  at  the 
witnesses  who  saw  the  occurrence  testifies  thai 
the  deceased  did  In  fact  Jamp  from  the  car. 
The  testimony  on  thU  subject,  even  as  given 
b^  the  defendant's  witnesses,  is  conflic^ng. 
l^e  conductor  testifies  that  he  helped  bini 
down  from  the  ear  In  safety.  Other  witnesses 
called  for  the  defense  say  that  the  condnctor 
left  the  car  after  the  deceased  had  fallen  to  tiie 
ground.  In  this  conflict  of  evidence,  the  trial 
Judge  submitted  the  case  fairly  to  the  Jnry. 
In  reviewing  the  evidence,  the  trial  Judge  com- 
mented on  the  youth  of  the  boy,  and  his  tater- 
eet  In  the  case.  After  speaking  of  the  situa- 
tion of  the  boy,  he  concluded  his  observations 
as  follows:  "Just  how  that  car  stopped,  rnul 
where  it  stopped,  and  when  It  started,  an.1 
where  it  halted  finally,  are  very  nra(4i  in  con- 
flict In  this  case,  and  you  wQl  have  to  deter- 
mine that  for  yourselTes  from  the  evlden<v. 
The  boy  Is  here.  He  mwaks  of  ids  sorroaiid- 
ings,  and  you  are  to  Judge  for  yoorselves 
whether  his  statement  Is  the  correct  owe.  or 
whether  the  others,  whose  attention  may  aiki 
may  not  have  been  In  oHier  directions,  and 
who  at  one  moment  saw  It,  and  at  another  dkv- 
ment  did  not  see  It,— yon  are  to  reconcile  tbpse 
things,  so  as  to  determine  Just  how  tliat  acci- 
dent occurred."  The  case  having  been  SDbmlT- 
ted  fairly  to  the  Jury,  we  see  no  reason  to  dis- 
turb the  verdict. 

The  other  reason  relied  on  for  a  neur  trial 
Is  that  the  damages  awarded  by  the  Jvej  ar-> 
excessive.  The  deceased  was  57  years  olil 
at  the  time  of  the  accident  He  left  sarriv- 
Ing  him,  his  widow,  and  three  children,  of 
the  ages,  respectively,  of  17,  14,  and  11.  He 
was  a  bricklayer  bf  trade,  and  foHowed  tlie 
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bDsiiMU  of  eoatracting  and  baUdtng  In  Phil- 
adelphia. He  was  sober,  Industrious,  and 
prosperous  in  business,  and  had  acenmnlated 
property  valued  at  upward  of  92,000,  the 
proceeds  of  his  earnings.  At  tbe  time  of  the 
accident  he  was  In  good  health,  and  was  nev- 
er known  to  be  sick.  Evidence  was  put  In 
by  tbe  defendant  tending  to  show  that  prior 
to  this  accident  the  deceased  was  suffer^ 
Ing  from  Bright's  disease  of  the  kidneys.  Dr. 
UUmer  testified  that,  shortly  after  the  acci- 
dent happened,  he  removed  urine  from  the 
bladder  of  the  deceased,  and  made  an  an- 
alysis, which  proved  the  presence  of  large 
amounts  of  albumen:  that  on  a  subsequent 
nn.ilysis  he-  discovered  tube  casts  and  fatty 
globules,  which  was  firoof  of  Bright's  dis- 
ease. He  also  testified  as  a  result  of  the  an- 
alysis that  the  deceased  was  In  the  last 
stages  ef  Bright's  disease;  that  the  condi- 
tion of  the  deceased,  in  his  opinion,  was 
such  that  before  the  accident  the  deceased 
might  have  done  some  work,  but  could  not 
have  done  a  good  day's  work;  and  that.  If 
he  had  not  met  with  this  or  any  other  acci- 
dent, be  could  not  see  how  he  could  have 
lived  longer  than  ten  days  or  two  weeks. 
Dr.  Getchel  and  Dr.  Godfret  were  called  as 
expert  witnesses.  They  made  no  analysis  of 
the  urine  taken  from  the  bladder  of  tbe  de- 
ceased, and  expressed  their  opinion  upon  the 
facts  testified  to  by  Dr.  Ullmer.  These  wit- 
nesses both  testified  that,  on  the  result  of  the 
analysis  given  by  Dr.  Ullmer,  the  deceased 
was  sulfering  with  Bright's  disease  in  its  last 
stage.  Dr.  Getchel  testifies  that  he  did  not 
see  how  It  was  possible  to  fix  the  number  of 
days  that  the  deceased  would  have  lived 
with  the  disease  at  that  stage;  that,  with 
care  with  respect  to  his  diet  and  mode  of 
life,  he  did  not  think  he  could  have  lived 
more  than  a  month.  Dr.  Godfrey  says  It 
would  be  difficult  to  say  what  the  probable 
duration  of  his  life  might  have  been,  but 
from  his  experience  In  this  matter,  when  the 
urine  is  found  loaded  with  albumen,  and 
the  tube  casts  are  present,  the  duration  of 
life  Is  limited.  A  man  afillcted  as  the  de- 
ceased Is  described  Is  likely  to  have  bis  earn- 
ing capacity  cease  suddenly  from  any  slight 
cause,  and  almost  at  any  time.  This  testi- 
mony was  directed  to  that  portion  of  the  Is- 
sue which  consisted  In  ascertaining  the  value 
of  the  life  of  the  deceased  to  his  next  of  kin. 
That  the  Injuries  the  deceased  received  In 
alighting  from  the  car,  however  they  arose, 
were  the  immediate  cause  of  his  death,  is  In- 
contestable. On  the  other  hand,  Dr.  Mc- 
Oandllss  was  called  by  the  plalntlft.  This 
witness  had  attended  the  deceased  profes- 
sionally before  this  occurrence,  and  on  the 
3d  of  July  made  an  examination  of  the  de- 
ceased, with  a  view  of  his  obtaining  a  policy 
of  insurance  on  his  life.  The  doctor  testified 
tbat  he  made  a  general  examination  of  the 
heart  and  lungs,  tested  the  urine,  and  asked 
him  about  his  general  condition  of  health, 
and  tnat  tbe  result  of  his  examination  was 


that  the  deceased  was  then  in  general  good 
health;  that,  In  testing  the  urine,  he  applied 
the  boiling  test  and  the  nitric  acid  test,  and 
the  result  showed  that  his  kidneys  were  in 
a  normal  condition.  The  doctor  attended 
the  deceased  after  he  returned  to  Philadel- 
phia, after  the  accident,  and  be  testified  that 
the  cause  of  his  death  was  peritonitis.  On 
this  head,  the  trial  Judge  Instructed  the  Jury 
that.  In  determining  the  pecuniary  injury  re- 
sulting from  the  death  of  the  deceased  to  his 
widow  and  next  of  kin,  they  were  to  take 
into  consideration  the  condition  of  tbe  man 
and  his  chances  of  life,  "as  you  conclude  from 
the  evidence,  his  general  health  and  his  earn- 
ing capacity,  and  that,  in  considering  the 
length  of  life  which  the  deceased  would 
have  enjoyed,  the  jury  must  take  Into  con- 
sideration all  the  evidence  concerning  the  ex- 
istence of  Bright's  disease,  and  then  deter- 
mine the  probable  duration  of  life,  and  the 
probable  earnings  during  that  period."  The 
case  was  fairly  submitted  to  the  jury,  and 
we  cannot  say  that  the  damages  awarded  are 
so  excessive  as  to  justify  setting  aside  the 
verdict  The  rule  to  show  cause  is  dlschar^ 
ged. 


STARACH  V.  ROSSI. 

(Supreme   Court  at  Vermont.     Waahington. 

Jan.  Term,  1897.) 

IxTosioATiNO   Li<)ooite  —  Actions  roa  Fkicb  — 

Judicial  Notice— Placb  of  Co.straot— 

Orioixai.  Package!!. 

1.  Judicial  notice  will  be  taken,  in  an  action 
for  price  of  wine,  that  wine  is  intoxicating. 

2.  Where  an  order  for  wine  was  taken  in  Ver- 
mont by  plaintiff's  agent,  and  sent  to  and  accept- 
ed by  plaintiff  in  another  state,  where  he  lived, 
the  contract  was  in  part  made  in  Vermont,  so  as 
to  prevent  recovery  for  the  pnrdiase  price  CV. 
S.  I  4464),  the  sale  beine  contrary  to  tlie  laws 
of  Vermont,  though  bought  for  personal  use  by 
the  purchaser  for  cnlinary  and  drinking  purposes. 

3.  Where  contract  for  sale  of  intoxicating  liq- 
uor ia  made  partly  in  Vermont,  and  Is  contrary 
to  statute,  there  can  be  no  recovery  of  purchase 
price,  though  it  comes  into  the  state  in  original 
packages;  Act  Cong.  Aug.  8,  1800,  providing 
that  liquor  transported  into  a  state  in  originiu 
packages  or  otherwise  for  consumption  therein 
shall,  on  arrival,  lie  subject  to  the  laws  of  the 
state  enacted  in  the  exercise  of  its  police  power, 
as  though  the  liquor  had  been  produced  in  the 
state. 

Exceptions  from  Washington  county  court; 
Taft,  Judge. 

Assumpsit  by  Starace  against  Rossi  for 
price  of  wine.  Heard  on  agreed  statement 
of  facts.  Judgment  for  defendant.  PlalntifF 
excepts.    Affirmed. 

Richard  A.  Hoar,  for  plaintiff.  W.  A. 
Lord,  for  defendant. 

ROWELL,  J.  The  wine  for  the  price  of 
which  recovery  Is  sought  was  Italian  wine, 
not  made  in  this  state,  and  commonly  known 
as  "sour  wine."  The  like  cannot  be  bought 
at  the  town  agencies  In  this  state,  but  only 
of  Italian  dealers,  and  It  Is  used  exclusively 
by  Italians  for  culinary  and  idrinkliML^piu>- 
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poses;  and  the  wine  In  question  was  bought 
by  the  defendant  for  these  purposes,  and  not 
for  sale,  gift,  nor  distribution  contrary  to 
law,  and  it  was  not  thus  disposed  of.  The 
order  for  It  was  taken  at  Barre  by  a  brolter, 
who  was  plaintiff's  agent  in  the  transaction, 
and  was  sent  to  and  accepted  by  the  plain- 
tiff In  New  York,  where  he  lived.  It  is  un- 
lawful to  sell  spirituous  or  Intoxicating  liq- 
uor in  this  state  except  as  provided  by  stat- 
ute, although  the  purchaser  intends  to  make, 
and  does  make,  a  lawful  use  of  it.  V.  S.  i 
44C0.  This  case  does  not  come  within  the 
exception,  but,  on  the  contrary,  plaintiff's 
agent  Incurred  a  penalty  for  his  part  in  the 
transaction.  V.  S.  S  4505.  But  it  is  said 
that  it  does  not  appear  that  the  wine  was 
spirituous  or  Intoxicating,  as  It  Is  not  so 
stated  In  the  agreed  facts.  There  is  a  class 
of  liquors  that  everybody  knows  to  be  in- 
toxicating. Bum,  gin,  and  brandy  are  of 
that  class;  and  therefore  an  Indictment  for 
selling  them  contrary  to  law  need  not  allege 
that  they  are  intoxicating.  State  v.  Hunger, 
15  Vt.  290.  Nor  need  they  be  proved  to  be 
Intoxicating.  Com.  v.  Peckhnm,  2  Gray,  614; 
Snider  v.  State,  81  Ga.  753,  7  S.  E.  631.  In 
State  V,  Barron,  37  Vt.  57,  it  is  said  that 
wine  belongs  to  that  class,  as  it  Is'  universal- 
ly acknowledged  to  be  Intoxicating,  and  held 
ttiat  It  comes  within  the  prohibition  of  the 
statute  for  the  same  reirson.  and  that  affirma- 
tive proof  that  it  is  intoxicating  Is  not  neces- 
sary. In  Wolf  v.  State,  59  Ark.  297,  27  S.  W. 
77,  the  court  took  Judicial  notice  that  winC 
is  intoxicating,  as  that  is  a  matter  of  com- 
mon knowledge.  To  the  same  effect,  see  11 
Am.  &  Eng.  Enc.  Law,  6S2;  note  to  Lanfear 
V.  Mestier,  89  Am.  Dec.  694;  Jones  v.  Sur- 
prise, 64  N.  H.  243.  9  Atl.  384.  The  statute 
prohibits  recovery  for  intoxicating  liquor,  or 
the  value  thereof,  except  such  as  is  sold  or 
purchased  in  accordance  with  its  provisions. 
V.  S.  4464.  But  it  is  claimed  that  the  con- 
tract for  the  liquor  was  made  in  New  York, 
and  that,  therefore,  recovery  therefor  can 
be  had.  The  answer  to  this  Is  that  the  con- 
tract was,  in  part,  at  least,  made  In  this 
state,  and  that  prevents  recovery  as  effectu- 
ally as  though  it  had  been  wholly  made  here. 
Backman  v.  Wright,  27  Vt.  187;  Backman  v. 
MuBsey,  31  Vt.  547.  But  it  Is  said,  if  this  is 
so,  still  it  must  be  taken  from  the  agreed 
facts  that  the  wine  came  here  in  original 
packages,  and  therefore  could  be  lawfully 
sold  here.  This  contention  has  no  force  in 
view  of  the  act  of  congress  of  August  8, 1890, 
which  provides  that  all  fermented,  distilled, 
or  other  intoxicating  liquors  or  liquids  trans- 
ported into  any  state  or  territory,  or  remain- 
ing therein  for  use,  consumption,  sale,  or 
storage,  shall,  upon  arrival  hi  such  state  or 
territory,  be  subject  to  the  operation  and 
effect  of  the  laws  of  such  state  or  territory 
enacted  In  the  exercise  of  its  police  powers, 
to  the  same  extent  and  hi  the  same  man- 
ner as  though  such  liquors  or  liquids  had 
been  produced  in  such  state  or  territory,  and 


shall  not  be  exempt  therefrom  by  reason  of 
being  introduced  therein  in  original  pack- 
ages or  otherwise.  St.  Slst  Cong.  1889-80.  c. 
728.  After  the  passage  of  this  act,  to  remove 
all  doubt  about  the  validity  of  onr  statutes 
theretofore  enacted  relating  to  Intoxicating 
Uquors  or  liquids,  as  applied  to  such  llqnors  or 
liquids  when  brought  Into  the  state  in  cer- 
tain circumstances,  a»d  to  the  end  that  the 
due  administration  of  Justice  should  not  be 
thereby  hindered,  delayed,  nor  thwarted,  the 
legislature  re-enacted  all  of  those  statutes 
that  had  not  been  repealed.  Acts  1890,  No. 
40.  But  such  re-enactment  was  not  neces- 
sary. In  re  Rahrer,  140  U.  S.  545,  562,  11 
Sup.  Ot  865.    Judgment  affirmed. 


BEVERWYCK  BREWING  CO.  v.  OLIVER. 

(Supreme   Conrt   of   Vermont     Chittenden. 

Jan.  l^rm,  1897.) 

ISToxiCATiNO  LiQuoKS— Actios  »ok  Pbick— Place 

OF  COXTBACT. 

Where  orders  for  beer,  sent  for  defendant, 
from  Vermont,  to  plaintiff,  m  another  state,  were 
pursuant  to  a  prior  conversation  in  Vermont  be- 
tween the  parties,  wherein  defendant  arranged 
to  liave  wtiatever  he  migat  order  shipped  in  a  par- 
ticular way,  the  contract  is  fairly  made  in  Ver- 
mont, so  that  recovery  of  the  puroluse  price  can- 
not be  had. 

Exceptions  from  Chittenden  county  court: 
Rowell,  Judge. 

Assumpsit  by  the  Beverwyck  Brewing  Com- 
pany against  John  N.  Oliver  for  price  of  beer. 
Judgment  on  a  verdict  directed  for  defendant, 
and  plaintiff  excepts.    Affirmed. 

The  deposition  of  the  plaintilTs  manager 
was.  In  part,  to  the  effect  that  he  understood 
from  the  defendant  that  the  lager  was  to  be 
used  by  the  latter  only  for  legitimate  pnrposes 
in  the  manufacture  of  a  light  hop  beer,  and 
that  the  arrangement  was  that  It  should  be 
shipped  under  the  direction  "(L.  W.)"  to  save 
the  defendant  "the  necessity  of  going  into  coiort 
and  satisfying  it  that  such  lager  was  Intended 
for  a  legal  use." 

D.  J.  Foster,  for  plaintiff.  R.  E.  Brown. 
State's  Atty.,  for  defendant. 

MT7NS0N,  J.  The  manager  of  the  plaintiff 
corporation  deposes  that  the  lager  beer  for 
which  recovery  Is  sought  was  sold  and  deliv- 
ered to  the  defendant  in  Albany,  N.  Y.,  on  or- 
ders received  there  from  time  to  time  by  let- 
ter or  telegram.  But  it  further  appears  from 
his  deposition  that  before  any  order  was  sent 
he  bad  a  conversation  with  the  defendant  at 
BurUngton,  In  this  state,  in  regard  to  ordeni 
which  might  thereafter  lie  given;  and  the  dei^- 
osition  seems  fairly  to  mean,  and  is  constrae<l 
by  counsel  to  mean,  that  the  orders  In  question 
were  sent  pursuant  to  what  was  then  said.  In 
that  conversation,  although  no  order  was  given 
or  promised,  the  defendant  arranged  to  haw 
whatever  he  might  order  shipped  In  a  p.ir- 
ticular  manner.    This  dlstingulabes  the  ca&* 
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from  Backman  r.  Musaer,  31  Vt.  617.  It  Is 
apparent  that  the  orders  afterwards  sent  out 
and  accepted  did  not  embrace  the  whole  agree- 
ment; for,  If  they  had  been  filled  In  disregard 
of  the  ondentandlng  had  at  Burlington,  the 
defendant  could  have  relied  upon  that  as  a  part 
of  the  contract  See  Hobart  v.  Young,  63  Vt 
363,  21  Atl.  612.  It  appears,  then,  from  the 
plaintiff's  own  testimony,  that  the  contract 
was  fairly  made  In  this  state.  It  was,  there- 
fore, unenforceable,  and  the  court  properly 
directed  a  verdict  for  the  defendant.  V.  8.  {{ 
4460,  4464;  Backman  t.  Wright,  27  Vt.  1S7; 
Starace  v.  Kossi,  69  Vt  — ,  3T  AtL  1109.  Judg- 
ment affirmed. 


TOWN  OF  BARRE  t.  SCHOOL  DIST.  NO.  6 

IN  BARRE. 

(Supreme  Court  of  Vermont.     Washington. 

Jan.  Term,  1807.) 

School  District— Dis-ioLUTios. 

A  school  district  in  the  town  of  Barre,  which 

was  abolished  by  Acts  1802,  Nos.  20,  21,  and 

whioli.   imrsnant  to  a  rote  in  1893,  dlTided  its 

funds  among  taxpayers  of  the  district,  is  liable 

in  an  action  by  the  town  of  Barre  for  such  funds, 

undiT  Acts  1S04,  No.  165,  §  73,  providing  for  the 

recovery  by  such  town  of  school  funds  of  any  old 

school  district  of  the  town. 

Exceptions  from  Washington  county  court; 
Taft,  Judge. 

Action  by  the  town  of  Barre  against  schctol 
district  No.  6  in  Barre.  From  a  Judgment  for 
plaintiff,  defendant  brings  exceptions.  Af- 
firmed. 

The  defendant  was  a  school  district  until 
Acts  1802,  Nos.  20,  21,  took  effect.  March 
28,  1803,  It  voted  "to  divide  the  surplus  funds 
in  the  treasury  among  the  taxpayers  of  the 
district,  pro  rata,  on  the  grand  list"  The 
treasurer  had  on  tliat  date,  after  the  settlement 
of  the  pecuniary  affairs  of  the  district,  $83.12, 
derived  from  taxes  of  the  district  and  state,  the 
public  moneys,  and  the  Huntington  fund,  and 
on  the  same  day  divided  the  money  in  accord- 
ance with  the  vote.  The  plaintiff  Is  the  town 
mentioned  in  section  73  of  No.  165  of  the  Acts 
of  1894,  and  the  defendant  is  entirely  within 
the  present  limits  of  the  plaintiff.  Demand 
was  seasonably  made  after  April  1,  1893. 

John  W.  Gordon,  for  plaintiff.  Richard  A. 
Hoar,  for  defendant. 

START,  J.  The  money  the  defendant  voted 
to  divide  among  its  taxpayers  was  by  law  de- 
voted to  the  purpose  of  maintaining  public 
schools,  and  the  defendant  held  it  in  trust  for 
tills  single  purpose.  It  had  no  right  or  power, 
either  before  or  after  the  act  of  1802,  abolishing 
schools  districts,  took  effect,  to  divert  any  of 
it  from  the  purpose  to  which  the  law  liad  de- 
voted it;  and  its  attempted  division  of  ItB 
funds  among  the  taxpayers  was  null,  and  is 
not  a  defense  to  this  action.  The  cases  of 
Town  of  Barre  v.  School  Dlst.  No.  13  In  Barre, 
67  Vt.  lOS,  30  Atl.  807,  and  Town  School 
Dist.  of  Barre  r.  Cook,  68  Vt  88,  31  AU.  33, 


are  sufficient  authority  for  this  liolding.  Sec- 
tion 73  of  No.  165  of  the  Acts  of  1894  provides 
tliat  school  funds  remaining  in  the  lunds  of 
any  old  school  district  In  the  town  of  Barre 
may  be  recovered  in  the  name  of  the  town. 
Therefore  the  action  is  properly  brought  by 
the  town  of  Barre.    Judgment  affirmed. 


GILI^y  et  al.  v.  CITY  OF  BARRB. 

(Supreme  Court  of  Vermont.     Washington. 
Jan.  Term,  1887.) 

HlOHWATS  IN    CiTT— PkTITIOS— CoU.tTT     (JODRT— 

Amknumbnt. 
Under  a  statute  proTiding  that  a  petition 
may  be  addressed  to  the  county  court  for  the 
establishment  of  a  hignway  wholly  within  a  d^ 
after  the  city  trustees  hare  refnsed  to  lay  out 
the  same,  it  is  error  for  the  county  court  to  per- 
mit an  amendment  seeking  the  establishment  of 
only  a  part  of  the  highway  originally  an>lied  for. 

Exceptions  from  Washington  county  court; 
Taft,  Judge. 

On  a  petition  for  highway  by  Ollley  &  Al>- 
Ixjtt  against  the  city  of  Barre.  From  an  order 
allowing  a  motion  to  amend,  defendant  brings 
an  exception.    Reversed. 

The  original  petition  Iiad  been  presented  to 
the  street  commissioners  of  the  city  of  Barre, 
and  the  petition  to  the  county  court  was 
brought  upon  their  refusal  to  establish.  The 
petition. called  for  a  highway  in  the  city  of 
Barre,  across  designated  lots,  to  the  division 
line  between  the  city  of  Barre  and  town  of 
Barre,  "to  connect  with  a  highway  petitioned 
for  from  said  division  line  to  near  the  resi- 
dence of  John  Trow,  in  said  town  of  Barre." 
The  defendant  moved  to  dismiss  the  petition 
on  the  gronnd  tliat  the  highway  called  for  ex- 
tended into  two  towns.  The  petitioners  there- 
upon moved  to  amend  by  striking  out  the 
words  above  quoted.  The  amendment  was  al- 
lowed, and  the  motion  to  dismiss  denied. 

W.  A.  Boyce,  for  plaintiffs.  Richard  A. 
Hoar,  for  defendant 

ROSS,  O.  J.    The  defendant's  motion  to  dis- 
miss is  addressed  to  what  appears  on  the  face 
of  the  petition. '  The  petition  calls  for  laying 
out  and  establishing  a  highway  wholly  witliin 
I  the  city  of  Barre,  to  connect  with  a  highway 
I  in  the  town  of  Barre.     It  does  not  ask  for  the 
'  laying  out  and  establishment  of  a  highway  in 
two  towns.     The  court  properly   refused  to 
'  grant  the  motion.     The  defendant  also  except- 
ed to  the  holding  of  the  court  allowing  the 
petitioners  to  amend  their  petition  so  as  to 
include  only  a  part  of  the  highway  for  the 
laying  out  of  which  they  petitioned  the  trus- 
.  tees  of  the  city  of  Barre.    The  statute  pro- 
vides tliat  applications  for  laying  out  high- 
ways wholly  within  the  city  must  be  made  to 
the  trustees  of  the  city.    It  is  only  upon  their 
I  neglect  or  refusal  to  lay  out  the  highway 
I>etltloned  for  that  the  petitioners  can  apply 
I  to  the  county  court  for  Its  establishment.     The 
1  county  court,  in  legal  ^ect,  ia  a  court  of  ap- 
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peal,  in  regard  to  tbe  Identical  matter  pre- 
sented to  the  tmatees  for  action.  Town  of 
Wbltingbam  v.  Bowen,  22  Vt  317;  French  v. 
Holt,  53  Vt  864.  The  amendment  allowed 
makes  the  petition  call  for  laying  out  only  of 
a.  part  of  the  highway  indnded  In  the  original 
petition.  It  Is  quite  a  different  matter  from 
that  presented  to  the  trustees  of  the  defendant. 
What  their  action  might  have  been  on  the 
amended  petition  is  wholly  unknown.  It 
might  hare  been  such  that  the  petitioners 
would  have  had  no  occasion  to  come  or  to  call 
the  defendant  before  the  county  court  The 
statute  gives  the  defendant  the  right  to  have 
its  trustees  act  upon  the  matter  included  in 
the  petition  before  It  can  be  called  upon  to 
answer  to  the  same  in  the  county  conrt 
Hence  this  amendment  was  improperly  allow- 
ed. This  exception  is  sustained,  and  the  Judg- 
ment allowing  the  amendment  is  reversed,  and 
canae  remanded  to  be  further  proceeded  with. 


PARKER  V.  PARKBB. 
(Supreme  Conrt  of  Vermont.     Washington. 
Jan.  Term,  1887.) 
Assumpsit— AOAiNgT  Tkvstbb. 
One  to  whom  money  is  given  to  keep  at  in- 
tprest,  and  pay  the  fund  to  another  on  her  reach- 
ing a  certain  age,  may  be  sued  therefor  at  law  on 
her  reaching  that  age,  the  trust  being  then  at  an 
end. 

Ehcceptions  from  Washington  comity  conrt; 
Ross,  Chief  Judge. 

Assumpsit  in  the  common  counts  by  Grace 
Lt.  Parker  against  Taylor  O.  Parker.  Plea, 
the  general  issue.  Verdict  was  directed  for 
defendant,  and  plaintiff  excepts.     Bevefsed. 

J.  P.  Lamson,  for  plaintiff.  John  W.  Gor- 
don, for  defendant. 

TAFT,  J.  The  only  question  in  this  case  Is 
whether  the  plaintiff  can  maintain  an  action 
at  law  to  recover,  the  claim  in  controversy,  or 
whether  her  only  remedy  Is  in  equity.  The 
defendant  received  $1,100  in  certain  mortgage 
notes  that  were  subsequently  paid  him.  He 
was  to  take  care  of  the  fund,  keep  it  on  in- 
terest, and  when  the  plaintiff  and  her  sister, 
respectively,  became  of  age,  he  waa  to  pay 
$500,  with  its  accumulations,  to  the  plaintiff, 
and  $600,  with  its  accumulations,  to  the  sister. 
The  defendant  insists  that  this  transaction 
created  such  a  trust  that  it  can  be  settled  only 
in  a  court  of  equity;  relying  upon  the  case  of 
Congdon  v.  Cahoon,  48  Vt.  49.  That  was  the 
case  of  a  trust  created  by  a  deed  of  real  es- 
tate and  the  gift  of  certain  mortgage  notes. 
The  trustees  were  to  take  charge  of  the  prop- 
erty, collect  the  income  thereof,  and  expend 
it,  and,  to  some  extent,  expend  the  principal, 
in  support  of  the  wife  of  the  grantor  in  the 
deed,  and  four  of  his  children.  The  bene- 
ficiaries were  not  entitled  to  equal  shares  of 
the  income,  but  It  was  to  be  used,  in  the  dis- 
cretion of  the  trustees,  in  the  support  of  them 
alL    The  plaintiff  was  one  of  the  four  chil- 


dren, and  upon  arriving  at  fall  age,  wlien  she 
was  entitled  to  a  certain  riiare  of  the  proper- 
ty, brought  an  action  at  law  to  recover  it 
The  trust  waB  stiU  an  active  ona  The  tma- 
tees wa»  to  continue  as  such  nntil  the  young- 
esrt  child  arrived  at  its  majority,  and  there 
had  Iieen  no  settlement  of  the  tmsteea'  ac- 
counts. The  plaintiff's  share  of  the  fund 
could  not  be  determined  except  by  a  settle- 
ment of  the  trustees'  accounts.  It  was  nec- 
essary that  all  the  parties  in  interest  should 
be  parties  to  any  settlement  made,  and  it  was 
very  properly  ruled  that  the  plaintiff  conld 
not  recovo-  at  law  any  share  that  might,  npon 
the  settlement  of  the  accoimt,  belong  to  her. 
The  legal  title  of  the  property  was  in  the 
trustees,  and  the  only  remedy  any  of  the  par- 
ties In  interest  had  was  in  a  court  of  equity 
that  had  complete  and  exclusive  Jurisdiction 
of  the  subject-matter.  The  case  before  us  Is 
different  in  essential  particulars  from  that 
case  The  defendant  received  the  mwiey; 
was  under  a  duty  to  keep  it  bearing  interest 
.  and  to  pay  the  fund  to  the  plaintiff  upon  ha 
arrival  at  the  age  of  majority.  He  was  not 
authorized  to  expend  any  money  whatever  for 
the  support  of  the  plaintiff,  and  could  have  no 
claims  in  respect  to  it,  unless  It  was  for  his 
services  in  the  care  of  it.  The  trust  ended 
when  the  plaintiff  became  of  age.  She  was 
then  entitled  to  the  money,  and  the  legal  title 
of  the  property  became  vested  in  her  at  that 
time.  Tills  being  so,  she  has  a  right  to  main- 
tain an  action  at  law  to  recover  it  The  rea- 
son why  a  cestui  que  trust  cannot  maintain 
an  action  at  law  against  the  trustee  is  because 
the  legal  title  of  the  property  is  hi  the  latter, 
and  not  in  the  beneficiary.  The  defendant 
should  account  to  the  plaintiff.  There  can  be 
no  difficulty  In  determining  the  amount  of  the 
trustee's  expenses  for  administering  the  tmst 
and  any  valid  claim  of  that  nature  can  be 
deduced  from  the  amount  of  the  fnnds  hi 
his  hands  before  any  Judgment  is  rendered 
against  him.  The  plaintiff  Is  entitled  to  the 
$500  and  the  accumulations,  less  any  valid 
expenses  of  the  defendant  hi  respect  to  the 
fund,  and  any  payments  heretofore  made. 
This  case  is  ruled  by  that  of-  Lynde  v.  Daven- 
port, 57  Vt  597;  and  see  the  cases  therein 
cited.  It  has  l)een  held  that  In  case  of  an  ac- 
tive trust  the  troatee  is  liable  to  an  action  at 
law  in  behalf  ot  the  benefldary  if  any  portion 
of  the  trust  funds  is  separated  from  Qie 
main  fund,  and  the  tmetee  promises  to  pay 
the  beneficiary  the  amoant  Under  tliis  prin- 
ciple, there  was  testimony  wiiich  required  a 
submission  of  the  case  to  the  Jury,  as  there 
was  evidence  tending  to  stxiw  that  the  de- 
fendant, when  the  money  was  demanded  at 
him,  replied  that,  if  the  plaintiff  would  go 
with  him,  he  would  pay^er  a  part  of  tt,  and 
secure  her  tor  the  balance.  She  did  go  with 
him,  as  he  proposed,  stayed  over  night  with 
him,  but  when  asked  for  it  in  the  morning. 
be  said  he  was  not  ready  to  pay.  This,  tf 
true,  would  entitle  her  to  a  recovery;  tnit  It 
la  unnecessary  to  place  the  case  iqioa  this 
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groxxoA,  aa  yn  thlak  the  equitable  estate  had 
ended,  and  the  action  at  law  was  rrwtntalTiable. 
Judgment  reveraed  and  cause  remanded. 


DTBR  T.  DEAN  et  al. 

(Snpreme   Court  of  Vermont.     Bennington. 

Jan.  Term,  1897.) 

Oemvkrbb  —  Waiveb  —  Repmcatios —  Mbrobk— 

MORTOAQEa— Pbiokity— Ql»T. 

1.  Qneidona  arising  nnder  demurrer  to  petition 
are  waived,  the  demurrer  not  being  brought  for- 
ward for  hearing,  and  the  cause  being  heard  on 
petition  and  answer. 

2.  Facts  in  auswer,  if  well  pleaded,  must  be 
taken  as  true,  there  being  no  denial  b7  ie})lica- 
tion,  though  the  answer  Is  not  reaponsire,  tuid  is 
made  by  way  of  belief. 

3.  Assignment  of  a  mortgage  to  the  wife  of 
the  mortgagor,  who  has  an  inchoate  right  of 
homestead  and  dower  in  the  mortgaged  premises, 
does  not  work  a  merger,  and  consequent  extin- 
guishment of  the  mortgage. 

4.  A  first  mortgage,  being  valid,  may  be  en- 
forced by  a  donee  thereof  as  agafaist  aeoond  mort- 
gageea. 

Appeal  flam  diancery  court,  Beuiington 
county;  Start,  Chancdlor. 

Petition  by  John  K.  Dyer  against  W.  R. 
Dean  and  others  to  forecloee  a  mortgage.  De- 
cree tor  petitioner.  Defendant  OraTes  ap- 
peals.   Affirmed. 

The  petition  alleged  that  the  defendant  W. 
R.  Dean  and  his  then  wife,  Minerva,  executed 
the  mortgage  to  one  Houghton,  and  the  same 
was  duly  recorded;  that  upon  the  death  of 
Houghton  his  heirs  assigned  the  debt  and 
mortgage  to  Mary  P.  Dean,  who  was  the  wife 
of  W.  R.  Dean,  the  mortgagor;  that  after- 
wards Maty  P.  Dean  assigned  to  the  i)etltlon- 
er;  that  W.  R.  Dean  bad  executed  a  second 
mortgage  to  Colbum  and  Ames  as  trustees; 
that  both  trustees  had  deceased,  and  that  the 
defendant  Graves  had  been  appointed  trustee 
in  place  of  Ames,  and  administrator  upon  the 
estate  of  CJolbum.  The  case  was  heard  upon 
the  petition  and  the  answer  of  Graves.  The 
material  allegations  of  the  answer,  besides 
those  which  appear  in  the  opinion,  were  the 
following:  That  W.  R.  Dean  had  executed 
the  second  mortgage  to  Colburn  and  Ames, 
trustees,  to  secure  the  payment  of  the  amount 
due  from  him  upon  settlement  of  his  account 
as  trustee  nnder  the  same  trust,  representing 
that  there  was  no  prior  Incumbrance  upon  the 
mortgaged  premises;  that  Colburn  and  Ames, 
in  reliance  upon  the  representation,  accepted 
the  mortgage,  and  neglected  to  take  the  avail- 
able means  to  collect  the  debt  until  all  other 
means  had  been  lost;  that  Mary  F.  Dean  and 
the  petitioner  knew  all  the  facts  when  they 
received  theh:  respective  assignments.  The  de- 
fendant Insisted  that  the  mortgage  sought  to 
be  foreclosed  !iboul(tbe  postponed  to  his. 

W.  B.  Sheldon,  for  appellant  F.  C.  Archi- 
bald, for  appellee. 

TAFT,  J.  The  defendant  Graves  answered, 
and  Incorporated  in  his  answer  a  demurrer,  aa- 


Blgning  aa  special  cauees  want  of  parties  and 
want  of  a  proper  allegation  of  an  assignment 
of  the  mortgage  to  the  petitioner.  The  first  tiiree 
polBtB  in  the  brief  of  the  defendant  Graves  were 
iipan  (jueeticDa  tateed  by  the  demnrrsr.  Hie 
demurrer  woa  not  tarou^t  forward  for  bearing, 
and  therefore  the  qneatlons  arising  under  It  were 
waived,  and  will  not  be  considered  Toy  this  oonrt. 
Wade  V.  Puhiifer,  64  Vt  46;  McLaoe  v.  John- 
son, 59  Vt  237,  8  Ati.  8S7;  Holt  v.  Daniels, 
SI  Vt.  88,  17  AtL  786.  The  cause  was  heard 
upon  petition  and  answer.  There  behig  no 
denial  of  the  latter  by  way  of  replication,  the 
f|icts  therein  set  forth,  If  well  i^eaded,  must  be 
taken  as  true  (DooUtde  v.  Gookin.  10  Vt  266); 
and  this  Is  the  rule  although  the  answers  are 
not  responsive  to  the  petition  (Slason  v. 
Wright,  14  Vt  208):  and  although  made  by 
way  of  belief  (Gates  v.  Adams,  24  Vt  70); 
and.  If  the  facts  so  stated  oonstitute  a  full  de- 
fease, the  bill  must  be  dismissed  (Slason  v. 
Wright,  14  Vt  203).  The  question,  then,  arises 
whether  the  facts  set  forth  in  the  answer  con- 
stitute a  full  defense  to  the  petitioner's  claim. 
The  defendant  Graves,  in  his  answer,  does  not 
aver  that  the  note  held  by  the  petitioner  has 
been  paid.  He  says  that  "whether  said  note 
is  now  Justiy  due  and  owing,  and  has  not 
been  paid  according  to  the  effect  of  the  same, 
this  defendonit  has  not  sufficient  luiowledge  or 
information  to  form  a  belief  so  ae  to  admit 
or  deny  the  averment  of  the  petition  In  this 
respect";  but  he  avers  that  the  effect  of  the 
transfer  of  the  note  and  mortgage  to  Maty  F. 
Dean,  as  stated  In  the  petition,  was  a  merger 
of  the  claim,  and  in  law  and  In  equity  a  pay- 
ment and  extinguishment  of  the  debt  by  a 
merger  of  the  tlUe  under  said  mortgage  in  the 
superior  titie  of  said  Mary  F.  and  her  bus- 
band,  W.  R.  He  does  not  deny  the  transfer 
and  assignment  of  the  note  and  mortgage,  but 
rather  the  legal  effect  of  It.  That  is,  he  claims, 
as  matter  of  law,  that  upon  the  transfer  of 
the  debt  and  mortgage  to  Mary  P.  the  same 
was  extinguished,  she  then  being  the  wife  of 
the  mortgagor,  and  having  an  inchoate  right 
of  homestead  and  dower  In  the  premises.  But 
this  Is  not  true  as  matter  of  law.  A  mar- 
ried woman  may  purchase  or  take  the  transfer 
of  a  debt  secured  by  mortgage  upon  the  real 
estate  of  her  husband,  and  in  which  she  may 
have  inchoate  rights,  and  hold  the  same 
against  her  husband,  without  a  merger  of  the 
debt  in  any  superior  title  of  herself  and  hus- 
band. The  defendant  farther  answers  that 
there  was  no  valid  and  bona  fide  assignment, 
sale,  and  tran.sf»  of  the  note  and  mortgage 
by  Mary  F.  Dean  to  her  son  John  K.  Dya-. 
He  does  not  deny  the  assignment  in  form, 
but  states  that  it  was  made  without  any  good, 
valuable,  or  sufficient  consideration,  and  there- 
fore was  vodd  as  to  the  defendant  and  that  such 
pretended  assignment,  etc.,  were  made  for  the 
purpose  of  reviving  said  mortgage  debt  which 
had  been  paid  and  aaUafled.  It  is  the  legal 
effect  of  the  assignment  which  he  challenges. 
This  claim  Is  not  tenable.  If  Mary  F.  Dean 
held  the  mortgage  and  the  note  secured  there- 
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by,  8be  had  a  right  to  transfer  the  same  to 
the  petitioner,  and  he  could  hold  the  same, 
even  if  It  was  a  gift  from  bis  mother  to  him; 
and  any  person  baring  a  subsequent  Interest 
in  the  premises  could  not  defend  by  showing 
that  the  note  and  mortgage  came  to  the  peti- 
tioner by  way  of  gift.  There  is  nothing  In  the 
answer  which  constitutes  a  defense  to  the 
claim  of  the  petitioner.  The  subsequent  alle- 
gations with  reference  to  the  validity  of  the 
defendants'  claim  are  not  In  question,  and  con- 
stitute no  defense  to  the  rigbts  of  the  peti- 
tioner. They  simply  give  the  defendants  a 
right  to  redeem.  The  decree  of  the  chancellor 
was  con-ect,  and  the  same  is  a£Brmed,  and 
cause  remanded. 


WHITE'S  ESTATE  ▼.  WHITE'S  ESTATE. 

(Supreme   Court   of   Vermont.     Chittenden. 
Jan.  Term,  1897.) 

COSTKACT— CONTIXOEST  LlABILITT— APPBAL  rilOM 

Pkobatr  Coi'KT— Amendment  or  Pi.kadino. 

1.  A  sister,  when  ill,  surrendered  notes  to  her 
brother  with  the  understanding  that  he  should 
l)e  released  from  paying  anything  upon  them  if 
she  died,  but,  if  she  recovered,  he  was  to  pay  the 
interest  on  the  sums  named  in  the  notes,  if  she 
needed  it.  Held,  that  her  estate  might  reeorer  of 
his  estate  for  interest  on  said  sums,  which  she 
needed  while  liying,  after  her  recorery,  and  which 
he  had  refused  to  pay. 

2.  On  appeal  from  the  probate  court  to  the 
county  court,  and  where  the  cause  has  been  tried 
by  a  referee,  judgment  must  be  rendered  accord- 
ing to  the  facts  reported,  though  the  plaintiff  re- 
covered interest  on  the  common  money  counts  in 
assumpsit,  as  the  county  court  could  have  allow- 
ed such  amendments  as  the  nature  of  the  demand 
required. 

Exceptions  from  Chittenden  county  court; 
Tyler,  Judge. 

Action  by  the  estate  of  Adeline  White 
against  the  estate  of  Hiram  S.  White  on  an  ap- 
peal from  probate.  Declaration,  the  common 
counts  In  assumpsit.  Pleas,  the  general  issue 
with  notice,  and  statute  of  limitations.  Heard 
on  the  report  of  a  referee.  Judgment  for  the 
claimant  for  the  sums  named  in  the  report, 
with  interest.  The  defendant  excepted.  Af- 
firmed. 

Adeline  White  died  In  October,  1890,  and 
Hiram  White  in  June,  1893.  After  the  death 
of  Adeline,  and  before  the  death  of  Hiram,  her 
estate  was  settled  by  her  administrator,  who 
inrestigated  this  claim  against  Hiram,  and  de- 
clined to  prosecute  it  unless  indemnified  by  the 
heirs.  In  the  settlement  and  distribution  of 
her  estate,  Hiram  receired  bis  portion  as  an 
heir,  and  no  appeal  was  taken.  It  was  under- 
stood by  all  that  Hiram  claimed  the  notes  as 
a  gift.  After  the  decease  of  Hiram  and  the 
appointment  of  commissioners  upon  his  estate, 
this  claim  was  presented  in  the  name  and  with 
the  authority  of  Adeline  White's  administrator, 
but  in  the  interest,  first,  of  one  of  the  heirs, 
and  afterwards  of  the  assignees  of  one  of  the 
heirs,  of  Adeline  White,  who  Indemnlfled  the 
administrator. 


Roberts  &  Roberta,  for  plaintiff.  C  M. 
Wildes  and  E.  R.  Hard,  for  defendant. 

START,  J.  It  appears  from  the  referee's 
report  that  Hiram  S.  White  and  AdeUne  White 
were  brother  and  sister.  In  March,  1886,  Ade- 
line was  ill,  and  her  condition  auch  that  she 
deemed  it  prudent  to  make  her  will,  and  to 
dispose  of  two  notes  she  held  against  Hiram. 
She  made  her  will,  and  deiivei-ed  the  notes  to 
Hiram,  to  dispose  of  as  he  saw  fit;  and  he 
destroyed  them.  Adeline  Intended  the  notes 
should  not  be  a  part  of  her  estate  to  be  dis- 
tributed under  her  will,  and  that  Hiram  should 
be  released  from  the  payment  of  any  part  of 
the  principal,  and  from  paying  the  Interest 
thereon  in  the  event  of  her  death;  but  there 
was  an  understanding  between  them  that,  if 
she  recovered,  andr  needed  the  Income  which 
the  notes  would  have  produced  had  they  not 
been  surrendered,  Hiram  should  sec  that  she 
had  It  during  the  remainder  of  her  life.  She 
recovered,  and  lived  until  October,  1800.  Dar- 
ing this  time,  she  needed  the  Income  for  her 
support  and  maintenance,  and  from  time  to 
time  applied  to  Hiram  for  money,  and  he  sent 
or  handed  her  diffarent  sums  at  different  times, 
as  she  needed,  to  an  amount  equal  to  what 
the  Interest  on  the  notes  would  have  beea  to 
the  summer  of  1889,  wh&a  he  neglected  and 
refused  to  furnish  her  any  further  sums,  al- 
though payment  of  such  Interest  was  demand- 
ed by  her,  and  although  he  knew  her  needs 
w  ere  practically  the  same  they  had  theretofore 
been  during  the  time  covered  by  hla  pay- 
ments. The  referee  also  finds  that  during  the 
last  six  years  of  her  life  she  had  on  deposit  in 
a  banl;  $1,500,  but,  notwithstanding  this  Ond- 
ing,  he  reports  that  she  needed  the  income 
which  the  notes  would  have  furnished  had 
they  not  been  surrendered.  The  findings  that 
Adeline  intended  that  Hiram  should  be  k- 
leased  from  the  payment  of  Interest  in  the 
event  of  her  death,  and  that  there  was  an  nn- 
derstandlng  between  them  that,  if  she  recov- 
ered, and  needed  the  Income  which  the  notes 
would  have  given  her  had  they  not  been  sur- 
rendered, Hiram  should  see  that  she  had  it  dur- 
ing the  remainder  of  her  life,  must  be  con- 
strued together;  and,  when  so  considered,  it 
Is  clear  that  the  release  In  the  event  of  her 
death  referred  to  death  from  her  tben  IQness, 
and  that  it  was  not  intended  that  Hiram 
should  be  released  from  the  payment  of  the 
equivalent  of  Interest,  If  she  needed  It,  unles.'; 
she  died  from  her  then  Illness.  Therefore  a 
condition  was  attached  to  the  surrender  of  the 
rotes,  that,  if  she  recovered,  and  needed  the 
income  which  the  notes  would  have  yielded 
had  they  not  been  surrendered,  Hiram  should 
pay  it;  and  the  notes  were  surrendered  with 
tills  understanding.  She  having  recovered, 
and  needed  the  Income,  the  condition  attached 
to  the  surrender  of  the  notes  was  (qieratlve 
and  binding  upon  Hiram;  and  the  Income  the 
notes  would  have  produced  had  they  not  been 
surrendered  became  due  and  payable  al>so}nt<>- 
Ijr,  and  without  any  contingency.    On  the  neg- 
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lect  or  refusal  of  Hirum  to  pay  the  same  on 
demand,  a  cause  of  action  accrued  against 
him;  and  this  cause  of  action  was  not  ex- 
tinguished by  her  death,  and  nothing  has  been 
done  or  omitted  by  her  heirs  or  the  legal  rep- 
resentatives of  her  estate  that  has  the  effect 
to  work  an  estoppel  or  Ijar  the  action.  Wheth- 
er Adeline  was  In  need  of  the  Income  the 
notes  would  have  given  her  If  they  had  not 
been  sun'endered  was  a  question  of  fact  for 
the  referee,  and  the  defendant  Is  concluded  by 
the  finding.  The  evidence  Is  not  referred  to, 
and  ther^  Is  nothing  In  the  report  from  which 
we  can  say  that  the  finding  was  upon  insuffi- 
cient evidence.  She  may  have  needed  more 
money  than  she  expended,  and  we  cannot  say 
that  she  did  not  need  the  money  deposited  In 
the  bank  and  the  income  the  notes  would  have 
yielded.  The  defendant  Inalsts  that  the  Inter- 
est cannot  be  recovered  under  the  common 
money  counts  in  assumpsit  The  cause  hav- 
ing been  referred  and  tried  by  a  referee,  judg- 
ment must  be  rendered  according  to  the  facts 
reported.  If  the  county  court  had  power  to 
allow  an  anendment  to  the  declaration,  that 
would  Include  the  item  of  Interest,  If  such 
amendment  was  necessary.  Dennis  v.  Stough- 
ton,  55  Yt  371;  Granite  Ck>.  v.  Farrar,  53 
Vt  58S.  As  the  cause  came  to  the  county 
court  by  appeal  from  the  probate  court,  the 
county  court  could  allow  such  amendments  to 
the  declaration  as  the  nature  of  the  demand 
required.  Cutting  ▼.  Ellis'  Estate,  6T  Vt.  70, 
30  Atl.  088.  .Tudgment  affirmed,  and  cause 
certified  to  the  probate  coiu:t. 


KENT  V.  MIUSS. 

(Supreme  Court  of  Vermont.     WaRhington. 

Jan.  Term,  1897.) 

AkRSST  — W&RBANT  —  CoMMITHKNT      FOK      8aFB- 

Kespino. 

1.  One  against  whom  an  Indictment  has  been 
found  may  be  legally  arrested  on  a  warrant  is- 
sued in  term  time,  but  not  delivered  until  vaca- 
tion, or  on  a  warrant  issued  in  vacation. 

2.  An  officer  directed  by  a  warrant  to  arrest 
a  person,  and  have  him  forthwith  to  appear  before 
the  court,  may,  the  court  not  being  in  session 
when  be  arrives,  commit  him  to  jail  for  safe- 
keeping till  court  again  convenes. 

Exceptions  from  Washington  county  court; 
Taft,  Judge. 

Action  by  James  M.  Kmt  against  L.  D. 
Miles.  Plea,  the  general  Issue  and  special 
plea  of  justification.  Bepllcatlon,  de  injuria. 
Verdict  directed  tor  defendant.  Plaintiff  ex- 
cepts.   Affirmed. 

T.  J.  Deavltt,  W.  W.  Lapolnt,  and  John  W. 
Gordon,  for  plaintiff.  W.  W.  Miles,  for  de- 
fendant. 

TYLER,  J.  Action,  trespass  for  false  im- 
prisonment. It  appears  that  the  plaintiff  was 
Indicted  for  perjury  at  the  September  term, 
1887,  of  Orleans  county  court;  that  a  bill  of 
indictment  was  returned  into  court,  and  filed 
on  the  14th  of  the  same  September;    that  a 


warrant  for  the  plaintiff's  arrest  was  then 
Issued,  but  was  not  delivered  to  the  defend- 
ant until  October  5th,  several  days  after  the 
close  of  that  term.  The  defendant,  as  sher- 
iff of  the  county,  arrested  the  plaintiff  at 
Montpeller,  in  the  county  of  Washington,  on 
the  day  he  received  the  warrant,  and  on  the 
ft^owlng  day  tool:  him,  and  committed  him 
to  the  jail  In  Orleans  county.  On  the  7th  of 
October,  the  defendant  released  him  from 
custody,  bat  rearrested  him  on  the  same  day, 
upon  another  warrant  Issued  on  that  day  by 
the  clerk  of  Orleans  county  court.  It  is  for 
these  alleged  arrests  and  the  confinement  that 
the  plaintiff  seeks  to  recover  damages.  It 
was  held  in  Durant's  Case,  60  Vt.  176,  12  Atl. 
650,  that  the  clerk  might  Issue  a  warrant  in 
vacation  for  the  arrest  of  a  pei-son  against 
whom  an  Indictment  bad  been  found.  There- 
fore there  can  be  no  question  as  to  his  right 
to  deliver  to  an  officer  in  vacation  a  warrant 
Issued  in  t«rm  time.  The  direction,  in  the 
warrant  was  to  apprehend  the  body  of  the 
plaintiff,  and  have  him  forthwith  to  appear 
before  the  county  court  in  and  for  said  coun- 
ty of  Orleans,  at  Newport,  to  answer,  etc.  It 
was  held  In  Kent  v.  Miles,  68  Vt.  48,  33  Atl. 
768,  that,  the  court  not  being  in  session  when 
the  defendant  arrived  at  Newport  with  the 
plaintiff,  it  was  the  defendant's  duty,  under 
the  warrant,  to  keep  and  detain  him  until  the 
court  again  convened,  and  that  he  could  law- 
fully commit  him  to  jail  for  safe-keeping. 
That  decision  is  conclusive  of  the  legality  of 
the  arrest  and  commitment  on  the  first  war- 
rant In  re  Miles,  52  Vt.  600.  The  case  is 
not  controlled  by  V.  S.  S  1701,  which  relates 
to  service  of  legal  process  where  the  officer 
Is  directed  by  the  process  to  commit  to  jail. 
Durant's  Case  is  full  authority  as  to  the  le- 
gality of  the  arrest  and  commitment  upon  the 
second  warrant.    Judgment  affirmed. 


MEMORANDUM  DECISIONS. 


BALDWIN    MEMORIAL    METHODIST 

EPISCOPAL  CHURCH  v.  RICE  et  al. 

(Court  of  Appeals  of  Maryland.    June  23,  1897.) 

SuBKOOATiON — Payment — EvinRSCB. 

Appeal  from  circuit  court,  Anne  Arundel  county. 

Petition  by  the  Baldwin  Memorial  Methodist 
Episcopal  Church  against  Emma  F.  Rice  and  oth- 
ers for  the  sale  of  land  of  the  estate  of  William 
Rice,  decensed,  for  the  payment  of  petitioner's 
claim.  From  a  judgment  for  defendants,  petition- 
er appeals.     Affirmed. 

As  shown  by  hei  answer  to  the  petition,  the 
contention  of  Mrs.  Rice,  referred  to  in  the  last 
lines  of  the  opinion.  Is  as  follows,  viz.:  "Tliat 
after  the  property  sold  under  a  decree  of  this  court 
had  been  sold  to  the  purchaser,  Moss,  Baldwin 
informed  the  respondent  Emma  that  Moss  could 
not  pay  down  casn  for  the  land,  but  that  the  mon- 
ey had  to  be  raised  to  pay  the  creditors,  and  he 
would  raise  the  money  to  pay  the  creditors  uutU 
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Mow  coulA  pay  the  purchase  money,  wl|ich  would 
refund  to  him  the  amount  of  money  which  he 
would  be  obliged  to  raise,  and  that  the  defend- 
ant Emma  F.  Rice  would  have  to  pay  him  inter- 
est on  the  money  wliich  he  borrowed  until  what 
tfane  Moss  should  pay  the  purchase  money  to 
him.  The  said  Emma  agreed  to  this  withoi^ 
linowing  from  whom  Mr.  Baldwin  intended  to 
borrow  the  money,  simply  because  she  placed 
implicit  confidence  in  Mr.  Baldwin,  and  she  con- 
tinued to  pay  such  sums  of  money,  from  time  to 
time,  for  interest,  as  Mr.  Baldwin  demanded  of 
her,  without  knowing  anything  whatever  of  the 
true  state  of  the  case  until  she  became  better  in- 
formed, when  she  discovered  that  she  had  been 
misinformed  and  misled  about  the  whole  trans- 
action; that  there  was  no  mortgage  upon  the 
property;  that  the  purchaser,  \fos8,  had  paid 
the  whole  purchase  money,  and  thnt  there  was 
more  than  enough  money  in  Mr.  Baldwin's  hands 
to  satisfy,  and  more  than  satisfy,  all  the  daima 
against  the  estate  of  her  husband,  and  when 
she  was  thus  informed  she  refused  to  pay  any  fur- 
ther interest  on  the  debt:  that  in  his  lifetime  she 
made  demand  upon  Mr.  Baldwin  for  a  statement 
of  accounts,  after  she  nad  become  informed  of  the 
true  state  of  the  case,  and  that  from  time  to  time 
be  promised  to  gire  her  a  statement,  but  died 
without  having  done  so.  These  respondents  there- 
fore deny  any  indebtedness  whatever  on  the  part 
of  the  estate  of  the  said  William  Rice  to  any 
person  whatever,  except  a*  the  mortgage  of 
Nicholas  W.  Brown  to  Robinson  Bros.,  by  assign- 
ment, is  a  lien  upon  the  interests  of  the  several 
persons  who  executed  the  said  mortgage." 

Argued  before  McSHEREY,  C.  J.,  and  BRY- 
AN, BRISCOE,  ROBERTS,  and  BOYD,  JJ. 

Edward  C.  Gantt,  for  appellant  James  M. 
Mnnroe,  for  appellees. 

BRISCOE,  J.  On  the  15th  day  of  April,  1873, 
a  creditors'  bill  was  filed  in  the  circuit  court  for 
Anne  Arundel  county  for  a  sale  of  the  real  es- 
tate of  William  Rice,  deceased,  for  the  purpose  of 
paying  his  debts,  alleging  an  insufficiency  of  the 
personal  estate  in  the  hands  of  the  administrator 
for  that  purpose.  On  the  7th  of  January  follow- 
ing, a  decree  in  the  usual  form  was  passed,  and 
Andrew  C.  Trippe  was  appointed  trustee  to  make 
the  sale.  A  portion  of  the  real  estate  was  sold, 
to  wit,  60  acres,  more  or  leas,  for  the  sum  of 
$1,225.62.  This  sale  was  duly  reported,  and 
ratified  by  the  court  on  the  7th  of  July,  1874, 
and  shortly  afterwards  the  case  was  referred  to 
the  auditor  to  state  an  account.  Nothing  further 
appears  to  have  been  done  towards  the  settlement 
of  this  estate  until  the  5th  of  March,  1895,  when 
a  statement  of  claims  and  an  auditor's  account 
was  filed,  and  from  which  it  appears  that  the 
sum  of  $908.51  still  remained  due  and  anpaid  to 
the  creditors  ot  Rice.  On  the  7th  of  March,  1895, 
the  appellant  the  Baldwin  Memorial  Methodist 
Episcopal  Church,  of  Anne  Arundel  county,  filed 
a  petition  in  the  cose,  and,  after  reciting  the  orig- 
inal proceedings,  alleged,  in  substance,  that  all 
of  the  claims  against  the  estate  have  been  fully 
paid  and  were  paid  in  full  by  one  Reginald  W. 
Baldwin,  in  his  lifetime,  who  acted  as  the  attor- 
ney of  Trippe,  the  tnutee;  that  Baldwin  bor- 
rowed from  the  petitioner  the  sum  of  $1,000  for 
this  purpose,  and  applied  it  to  the  payment  and 
satisfaction  of  these  claims.  It  further  states 
that  the  money  thus  borrowed  was  to  be  secured 
by  a  lien  on  the  real  estate  remaining  unsold  by 
the  trustee;  .  that  the  widow  of  Rice  and  her 
children  were  informed  of  this  indebtedness,  and 
to  the  1st  of  January,  1893,  paid  the  annual  in- 
terest of  $60  to  the  petitioner.  It  further  al- 
leges that,  inasmuch  ab  the  deficit  was  paid  by 
the  money  loaned  by  the  petitioner,  and  applied 
for  that  puniose,  it  is  entitled  to  be  subrogated  to 
the  rights  of  the  claimants,  as  against  the  real 
estate  unsold  by  the  trustee.  The  prayer  of  the 
petition  is  for  a  sale  of  the  real  estate  for  the 
payment  of  the  petitioner's  daim,  and  for  general 
relief.      This    petition    waa    answered    t^    Mr. 


Trippe,  One  trustee,  wlio  diidaimaS  aajr  know^ 
edge  of  the  loan,  bud  by  the  widow  and  children 
of  William  Rice,  deceased.  Testimony  was  tak- 
en, and  after  a  hearmg  of  the  case  the  petition 
was  dismissed.  It  is  from  the  order  diamiaamg 
the  petition  that  this  appeal  has  been  taken.  It 
thus  appears  that  the  only  question  presented  ob 
this  appeal  is  whether  the  appellant  has  made 
such  a  case  as  to  euiitle  it  to  relief  by  the  reme- 
dy of  subrogation,  and  this  depends  upon  whether 
its  money  paid  the  indebtedness  which  is  alleged 
to  have  remained  unpaid  after  the  application  of 
the  proceeds  of  the  sab  of  the  real  estate  in  the 
hands  of  the  trustee.  We  have  carefully  exam- 
ined the  testimony  as  disclosed  by  the  record,  aai 
we  fully  concur  in  the  views  ezpt^aed  bj  the 
learned  judge  in  the  cou't  below:  "That  It  is 
not  possible,  from  the  evidence  furnished,  to  es- 
tablish eleariy  what  was  the  exact  lebition  be- 
tween the  indebtedu  'ss  to  be  paid  at  the  time  of 
the  death  of  the  intestate  and  the  funds  that  be- 
came available  in  the  hands  of  the  administrator 
and  trustee  for  the  payment  of  the  same.  This 
seems  to  be  a  matter  -<f  little  better  than  pare 
speculation.  Hence  it  is  impracticable  to  ascer- 
tain definitely,  and  with  any  reasonable  certainty, 
what  balance  of  indebtedness  there  was  to  pay 
after  the  exhaustion  of  the  proceeds  of  tbe  land 
sold  in  this  case,  which  obviously  would  be  the 
measure  of  the  petitioners'  rights,  if  any,  against 
the  land  remaining  unsold.  But  let  us  suppose 
this  balance  to  be  ascertained  and  settled.  Then, 
to  justify  tbe  relief  asked,  it  must  ooocloaivdy 
appear  this  balance  was  paid  by  the  money  of 
the  petitioner.  To  show  this  would  neceasarily 
be  the  fir«t  step  in  the  petitioner's  case,  and  ujv 
on  this  point  the  proof  is  utterly  vogue  and  in- 
definite. The  last  payment  made  by  Baldwm  od 
account  of  the  estate  here  in  question  was  made. 
according  to  the  evidence,  on  the  6th  of  April. 
1881.  The  amount  then  paid  is  not  the  exact 
amount  claimed  to  have  been  loaned  to  him  by 
the  petitioner  for  tbe  purposes  of  the  estate  here- 
in involved,  and  there  is  nothing  about  the  pay- 
ment, as  to  time,  amount,  or  circumstance,  that 
affords  any  intrinsic  evidence  of  its  having  been 
made  with  the  proceeds  of  the  alleged  loan.  The 
loan  is  claimed  to  have  been  made  out  of  a  do- 
nation of  $10,000  received  by  the  petitioner, 
which  Baldwin  was  authorized  to  invest,  and  it 
was  certainly  in  the  power  of  the  petitioner,  or 
ought  to  have  been,  to  have  fixed  the  precise  nme 
at  which  the  donation  was  received,  so  as  to 
show  that  the  loan  could  have  been  made  cot  ot 
the  donation  in  time  to  have  enabled  Baldwin  to 
have  made  payment  of  the  indebtedness  in  ques- 
tion with  the  proceeds  thereof.  Now,  upon  this 
point  of  the  time  of  receiving  the  donation,  two 
witnesses  have  testified  on  the  part  of  the  peti- 
tioner,— one  indefinitely  that  the  donation  vras  re- 
ceived by  the  petitionei  in  1881  or  1882,  and  tbe 
other  definitely  as  to  th<>  year,  putting  it  in  1881, 
but  indefinitely  as  to  the  prease  or  even  approxi- 
mate time  in  1881.  The  petitioner's  proof,  there- 
fore, fails  to  show  even  that  the  donation  in  ques- 
tion had  been  received  on  the  6tb  of  ApriL 
1881,  at  the  time  the  last  payment  just  referred 
to  was  made  by  Baldwin.  On  the  other  haml. 
Mrs.  Rice's  testimony  Is  that  she  paid  interest 
on  the  $1,000  for  16  years,  which  would  take  the 
advance  of  that  amount,  if  made  by  Baldwin, 
back  of  tbe  time  a*^  which  the  donation  was  re- 
ceived by  the  petitioner;  and  this  testimony,  if 
true,— and  it  is  not  contradicted,— gives  color  tt> 
the  claim  of  Mrs.  Rice  that  the  advance  mado 
by  Baldwin  was  to  reimburse  him  out  of  the 
purchase  money  for  the  land  reported  as  sold  in 
this  case."  The  order  of  the  court  dismissing  the 
petition  will  be  affirmed,  with  casta.  Order  affirm- 
ed, with  costs. 


McNEAL  V.  STATE.  (Court  of  Appeals  of 
Maryland.  April  1,  1897.)  Appeal  from  criminal 
court  of  Baltimore  city.  Edward  McNeal  was 
convicted  of  a  violation  of  the  lottery  law  (\jkir% 
1884,   c.  SIO,   i  178),   and   appeals.     Affirmed. 
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Argued  before  M<«HERRY,  C.  J.,  and  BRYAN, 
FOWLER,  BKISCOE,  PAGB,  RUSSUM,  and 
BOYD,  JJ.  T.  C.  RuddeU  and  B.  Chambers 
Wickea,  tor  appellKBt.  Etanr  M.  Clabaugh, 
Attj.  Gen.,  tor  the  ^^ute. 

BOYD,  3.  This  judgment  will  be  affirmed  for 
the  reasons  gWen  in  the  case  of  Ford  ▼.  State  (de- 
cided at  this  term)  87  Atl.  172,  as  the  same  ques- 
tions are  presented  in  the  two  casea.  Judgment 
affirmed,  with  costs. 

STATE  T.  SMITH.  (Court  of  Appeals  of  Ma- 
rrland.  June  17,  189S.)  Appeal  from  circuit 
court,  Frederick  county.  Watter  Smith  was  in- 
dicted for  bastardy.  From  a  Judgment  sustain- 
ing a  demurrer,  the  state  appeals.  ReTersed. 
Glenn  H.  Worthii^ton,  for  apjiellRnt.  Uarrr  M. 
Clabaugh,  Atty.  Gen.,  and  William  H.  Uinks, 
State's  Atty.,  fOr  Frederick  county. 

BOYD,  J.  In  tWs  ^ase  the  court  below  su»- 
tained  the  demurrer  to  the  Indictment,  and  en- 
tered judgment  for  the  trayerser.  The  appellee 
did  not  file  a  brief,  but  the  state  did.  As  we  un- 
derstand from  it  and  fro-n  the  petition  for  a  writ 
of  error  that  the  demurrer  was  sustnined  on  the 
ground  that  the  act  of  18&4  (chapter  108)  was  un- 
constitutional as  to  offenses  committed  prior  to  its 
passage,  it  will  only  b?  necessary  for  us  to  refer 
to  the  opinion  filed  in  th?  case  of  Lynn  ▼.  State 
(decided  at  this  term)  85  Atl.  21,  in  whieb  we  held 
the  contrary.  .Tudgment  must  therefore  be  re- 
versed, and  the  case  remanded,  to  the  end  that 
the  traTerser  may  be  tried.  Judgment  reTersed, 
and  a  new  trial  ordered. 


CITRRIB  T.  LEHIGH  VALLEY  TERMI- 
NAL RY.  CO.  (Court  of  Errors  and  Amk^oIs 
of  New  Jersey.  June  Term,  1896.)  Appeal  from 
chancery  court.  William  t>.  Edwards,  for  ap- 
pellant.   Charles  L.  Corbin,  for  respondent. 

PER  CURIAM.  Decree  unanimously  nfflrra- 
ed,  for  the  reasons  given  in  tlie  court  of  chancery. 
See  54  N.  J.  Bq.  81   33  AU.  824. 


HERTZ  et  al.  t.  OARR  et  al.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  June  Term, 
1896.)  Appeal  from  chancery  court.  Chandler 
W.  Riker,  for  appellants.  James  E.  Howell,  for 
respondents. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  chancery. 
See  54  N.  J.  Eq.  127,  S3  Atl.  194. 

INHABITANTS  OF  TOWNSHIP  OF 
BLOOMFIELD  t.  MAYOR,  ETC.,  OF  BOR- 
OUGH OF  GLEN  RIDGE.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  4,  1897.) 
Appeal  from  court  of  chancery.  Bill  by  the  in- 
habitants of  the  township  of  Bloomfield  against 
the  mayor  and  council  of  the  borough  of  Glen 
Ridge.  From  a  decree  sustaining  a  demurrer  to 
the  bill  (38  Atl.  828),  complainants  appeal.  Af- 
firmed. Colie  &  Bwayze,  for  appellajit.  Coult 
&  Howdl,  for  respondent. 

PER  CURIAM.  For  the  reasons  giren  in  No. 
27,  between  the  same  parties,  argued  at  Novem- 
ber term,  1896  (37  Atl.  63),  the  decree  fai  this 
case  is  affirmed. 


MILLER  et  al.  t  BANNISTER.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  Term, 
1806.)  Appeal  from  chanceir  court.  Frederic 
W.  Stevens,  for  appellants.  Robert  H.  McCar- 
ter,  for  respondent. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  chancery. 
See  54  N.  J.  Eq.  121,  32  Atl.  1066. 


POTTER  et  al.  f.  ASHHURST  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  June 
Term,  1898.)    i^tpeai  firma  tbanoMy  «oart.    8. 


Meredith  Dickinson  and  A.  T.  Freediey,  for 
appellants.  William  M.  Lanning,  for  respondent 
Elizabeth  Ashhurst  Charles  E.  Gtmunere  and 
Francis  Rawle,  for  respondents  William  H.  Pot- 
ter and  others. 

PER  CURIAM.  DecKe  anammously  affirm- 
ed, for  the  reasons  given  in  the  court  of  diancery. 
See  53  N.  J.  Eq.  608,  32  Atl.  098. 


PRICE  et  al.  v.  FORREST.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  April  22,  1897.) 
Appeal  from  court  of  chancery.  Suit  by  Anna  M. 
Forrest,  administatrix  of  Samuel  Forrest,  deceas- 
ed, and  another,  against  Rodman  M.  Price  and 
others.  Decree  tor  complainants.  Defendants 
appeal.  Affirmed.  MrGee,  Bedle  &  Bedle,  for 
appellants.  <3orUandt  &  Wayne  Parker,  for  re- 
spondents. 

LIPPINOOTT,  J.  This  appeal  from  the  final 
decree  of  the  court  of  chancery  in  this  canae 
brings  up  for  decision  the  rights  of  the  parties  un- 
der the  act  of  congress  set  out  in  the  pleadings, 
and  under  section  3477  of  the  Revised  Statutes 
of  the  United  States.  These  questions  having 
been  passed  upon  in  the  opinion  of  this  court  on 
the  appeal  from  the  decree  of  the  chancellor  over- 
ruling the  pleas  of  the  defendants  in  this  cause  (35 
Atl.  1076),  the  decree  now  appealed  from,  for 
the  reasons  there  given,  must  be  affirmed,  with 
costs. 


SWAIN  V.  EDMUNDS.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  Term,  1896.) 
Appeal  from  chancery  court.  Thomas  E.  Frendi 
and  William  H.  Corbin,  for  appellant.  Howard 
Carrow,  for  respondent. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  tlte  reasons  given  hy  the  ordinary.  See 
53  N.  J.  Eq.  142,  32  Atl.  369. 


OUIMARAE8  et  al.  v.  BERKING  et  al. 
(Court  of  Chntioery  of  New  Jersey.  June  16, 
1897.)  Bill  by  Pauline  Guimaraes  against  Max 
H.  Berking  and  othere  for  the  appointment  of 
Augustus  F.  Brombacher  and  Peter  M.  Tattle 
as  tnistees  under  the  last  will  and  testament  of 
Charles  H.  Berking,  deceased.  Order  granted. 
Joseph  P.  Osborne,  for  complainant.  W.  L. 
Gellert,  for  defendants. 

REED,  V.  0.  I  have  come  to  the  conclusion 
to  appoint  Mr.  Augustus  F.  Brombacher  as  trus- 
tee under  the  last  will  and  testament  of  Charles 
H.  Berking,  deceased,  in  the  place  of  Pauline  O. 
Berking,  deceased.  Mr.  Brombacher  seems  to 
be  a  man  of  business  capacity,  experience,  and  in- 
tegrity. The  only  objection  to  his  appointment  is 
his  residence  outside  of  the  state,  but  that  objec- 
tion is  overcome  by  the  fact  that  he  was  named 
in  the  will  of  Charles  B.  Berking,  to  whom  he 
was  related  by  affinity,  and  with  whom  be  had 
been  closely  connected  in  business  transactions. 
as  his  adviser.  He  did  not  take  npon  himself 
the  duties  of  executor  and  trustee  under  the  will 
for  reasons  which  are  explained  In  his  testimony, 
and  which  were  deemed  at  the  time  to  be  ad- 
vantageous to  the  estate.  Those  reasons  no  lon- 
ger exist,  and  I  have  concluded  to  appoint  him 
as  one  of  the  trustees.  Because  he  lives  beyond 
the  state,  I  shall  connect  with  him  in  the  office, 
in  response  to  the  sentiment  of  the  majority  of 
the  beneficiaries  Mr.  Porter  M.  Tnttle.  The  es- 
tate is  estimated  at  about  $175,000.  They  must 
execute  a  bond  in  twice  that  amount,  conditioned 
for  the  faithful  performance  of  their  duties  as 
such  trustees. 


OHARIiES  B.  HIRES  CO.  v.  HIRES  et  al. 
(Supreme  <3ourt  of  Pennsylvania.  July  15, 
1897.)  Appeal  from  court  of  common  pleas, 
Philadelphia  county.  Suit  by  Charles  E.  Hires 
Company  against  George  A.  Hires  and  others 
individually  and  as  partners  trading  as  George 
A.  Hires  Company,  for  injunction.   JFrom  an 
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interlocatory  decree,  defeDdents  appeal.  Appeal 
dUmiRsed.  William  W.  Porter,  for  appellants. 
J.  Willis  Martin  and  Francis  Rawle,  for  appel- 
lee. 

PER  CURIAM.  This  appeal  is  from  the  in- 
terlocntoiy  decree  of  April  27,  1897,  continuing 
the  preliminarjr  injonction  theretofore  granted 
against  George  A.  Hires,  oiie  of  the  defendants, 
and  awarding  a  like  injunction  against  the  other 
defendants,  and  each  of  them,  etc.,  until  the  far- 
ther order  of  court.  A  careful  consideration  of 
the  record  in  connection  with  the  specifications, 
etc.,  has  not  convincod  us  that  there  is  any  error 
in  the  decree  of  which  the  defendants,  or  either 
of  them,  have  any  just  reason  to  complain.  We 
are  all  of  opinion  that  the  cause  shonld  be  permit- 
ted to  proceed  in  the  conrt  below  to  final  hear- 
ing and  decree;  and,  in  view  of  that,  discussion 
of  the  questions  now  presented  is  neither  neces- 
sary nor  desirable.  The  appeal  is  dismissed,  at 
appellants'  costs,  but  without  prejudice,  etc. 

In  re  CONTESTED  ELECTION  OF  CAR- 
DIN.  (Supreme  Court  of  Pennsylvania.  April 
12,  1897.)  Appeal  from  court  of  quarter  sessions, 
Schuylkill  county;  Cyrus  L.  Pershing,  Judge. 
Contest  by  certain  citizens  of  the  borough  of 
Shenandoah  of  the  election  of  John  .7.  Cardin  as 
a  justice  of  the  peace  of  said  borough.  From  a 
decree  holding  tne  election  void,  contestee  ap- 
peals. Affirmed.  John  F.  Whalen  and  Wm.  A. 
Marr,  for  appellant.  A.  W.  Scfaalck,  for  ap- 
pellees. 

STERRETT,  C.  J.  This  case  InTolves  the 
same  question  that  has  been  considered  and  de- 
cided in  opinion  just  filed  at  No.  544,  January 
term,  1896  (In  re  Lawloi,  87  Atl.  92).  For  rea- 
sons giyen  in  that  case  this  decree  is  affirmed, 
with  costs  to  be  paid  by  the  appellant. 

In  re  COYLE.  (Supreme  Court  of  Pennsylva- 
nia. April  12, 1897.)  Apoeal  from  court  of  quar- 
ter sessions,  Schuylkill  county.  Contest  by  cer- 
tain citizens  of  the  election  of  Philip  E.  Coyle 
as  justice  of  the  peace  in  the  borough  of  Mahoney 
City.  From  a  decree  that  his  election  was  Toid, 
and  that  be  was  not  entitled  to  hold  the  office, 
said  Coyle  appeals.  Affirmed.  John  F.  Wha- 
len and  Wm.  A  Man,  for  appellant.  Qeo.  J. 
Wadlinger,  for  appellee. 

STERRETT,  C.  J.  This  case  was  argued 
with  No.  544  of  January  term,  1896  (In  re 
Lawlor,  37  Atl.  92),  and  inyolves  substantially 
the  same  question.  For  reasons  given  in  opin- 
ion just  filed  in  the  case  referred  to,  the  decree 
in  this  case  is  affirmed,  with  costs  to  be  paid  by 
the  appellant. 

DELAWARE  &  H.  CANAL  CO.  v.  SCRAN- 
TON  TRACTION  CO.  (Supreme  Court  of 
Pennsylranja.) 

PER  CURIAM.  And  now,  June  1,  1897,  it  U 
ordered  that  the  decree  of  the  supreme  court  en- 
tered in  within  case  on  the  14th  day  of  April,  1897 
(37  AtL  122),  be  modified  as  follows:  The  exe- 
cution of  the  injunction  is  suspended  so  far  as  to 
permit  the  Scranton  &  Pittston  Traction  Com- 
pany to  run  its  cars  over  Wyoming  crossing  for 
housing  at  its  cat  bams,  also  cars  disabl^  or 
ont  of  repair  to  and  from  the  repair  shops,  also 
its  wreck  cars,  until  1st  day  of  July,  1897. 


HARTRANFT  v.  FUSSBLL. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1887.) 

Afpsal— Rbvikw— SumciBNCT  OF  Btidekoe. 

Appeal  from  conrt  of  common  pleas,  Chester 
county. 

Action  by  Samuel  S.  Hartranft  against  Morris 
FuBsell.  Judgment  for  plaintiff.  Defendant  ap- 
peal*, assigning  aa  error  parta  of  the  instructions. 
Affirmed. 


H.  H.  Gilk.Tson,  for  appellant  Alfred  P. 
Reid,  for  appellee. 

PER  CURIAM.  This  suit  is  fai  tbe  nature  of 
an  action  for  deceit.  It  is  grounded  on  alleged 
false  representations  in  regard  to  the  property 
known  as  the  "Globe  Paint  Works,"  the  undi- 
vided half  interest  in  which  was  sold  by  the  de- 
fendant to  the  plaintiff,  whereby  the  latter  was 
deceived,  and  fraudulently  induced  to  purchase 
and  pay  for  the  same.  Tiie  alleged  misrepresen- 
tations are  twofold:  (1)  That  the  mill  would 
grind  from  five  to  six  tons  of  marble  or  material 
per  day,  when  in  fact  it  would  grind  only  tzom 
one  and  a  half  to  two  tons  in  that  time.  (2)  That 
the  defendant  and  his  associate,  Patterson,  owned 
all  the  machinery  in  the  mill,  when  in  fact  th«r 
owned  none  of  said  machinery  except  the  pul- 
verizer and  its  attachments.  The  burden  of  proof 
was  on  the  plaintiff.  His  ri^t  to  recover  de- 
pended on  questions  of  tact  which  it  was  Uie  spe- 
cial province  of  the  jury  to  determine.  Those 
questions  were  fuirly  submitted  with  instructions 
which,  considered  as  a  whole,  appear  to  be  ade- 
q^uate,  and  free  from  substantial  error.  No  queR- 
tion  is  raised  either  as  to  the  introduction  of  in- 
competent or  irrelevant  testimony  or  the  exclu- 
sion of  evidence  that  should  have  been  received: 
nor  is  there  any  doubt  that  the  testimony  proper- 
ly before  the  jury  was  guite  sufficient,  under  the 
charge^  of  the  court,  to  justify  them  in  finding  as 
they  did.  The  verdict  necessarily  implies  a  find- 
ing of  the  facts  substantially  as  claimed  by  the 
plaintiff.  _  There  is  nothing  in  either  of  the  five 
specifications  of  error  that  requires  discoasion. 
Judgment  affirmed. 


HEISEY  ▼.  RAPHO  TP.  (Supreme  Court 
of  Pennsylvania.  May  SI,  1897.)  Appeal  from 
court  of  common  pleas,  Lancaster  county.  Ac- 
tion by  Elizabeth  Heisey  for  herself  and  the 
minor  children  of  John  H.  Heisey,  her  deceased 
husband,  against  the  township  of  Rapho,  to  re- 
cover for  the  death  of  decedent  through  the  al- 
leged negligence  of  defendant.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed.  A.  C. 
Reinoehl  and  Wm.  D.  Weaver,  for  appellant. 
Brown  &  Hensel,  for  appellee. 

PER  CURIAM.  A  careful  perusal  and  consid- 
eration of  this  record  has  nut  disclosed  any  error 
that  would  justify  us  in  sustaining  any  of  the  20 
specifications;  nor  do  we  think  there  is  anything 
in  either  of  them  that  requires  discussion.  The 
case  depended  very  largely  on  disputed  questions 
of  fact,  which  the  jury,  to  whom  they  were  ade- 
quately and  correctly  submitted,  have  by  their 
verdict  resolved  thereon  in  favor  of  the  plain- 
tiff. Presumably  they  wero  ri^t.  We  cannot 
say  they  were  wrong.  Discussion  of  the  qoestioos 
intended  to  be  raised  by  the  assignments  of  error 
would  consume  time  to  no  useful  purpoae.  Judg- 
ment affirmed. 


HUMMEL  et  al.  t.  KISTNER  et  al.  (Su- 
preme Court  of  Pennsylvania.  July  15,  18)7.i 
Appeal  from  court  of  common  pleas,  Snydw 
conuty.  Bill  by  Ed.  M.  Hummel  and  others 
against  Anna  C.  Kistner  and  another.  E^rom  a 
decree  for  defendants,  complalnanta  appeal.  Af- 
firmed. A.  W.  Potter,  Chas.  P.  Ulridi,  and  J. 
Simpson  Kline,  for  appellants. 

PER  CURIAM.  For  the  reasons  stated  in 
the  opinion  of  this  court  in  the  case  No.  19(). 
January  term,  1897  (37  Atl.  815),  the  decree  iu 
this  case  is  affirmed. 


In  re  JONES.  (Supreme  Court  of  Pena<7l- 
vania.  April  12,  1897^)  Appeal  bom  court  of 
quarter  sessions,  Sjhoylkill  county;  Cyrus  U 
Pershing,  .Tudge.  (Contest  by  certain  dtizena  of 
the  borough  of  Mahoney  City  of  the  electioo  of 
Jonathan  L.  Jones  as  justice  of  the  peace  «t 
said  borough.  From  a  decree  holding  tbe  elec- 
tion void,  contestee  appeala.    Affirmed.    John  F. 
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Whalen  and  Wm.  A.  Marr,  for  appellant.    Geo. 
J.  Wadlingor.  for  appellees. 

STKRRETT,  C.  J.  This  case  was  argued  with 
No.  544  of  January  tern,  1896  (In  re  Lawlor, 
37  Atl.  92),  and  involveB  substantially  the  same 
question.  For  reasons  given  in  opinion  just  filed 
in  that  case,  this  decree  is  affirmed,  with  costs  to 
be  paid  by  the  appellant. 


McGOWAN  T.  LINCOLN  PARK  &  STEAM- 
BOAT  CONSOLIDATED   CO. 

(Supreme  Conrt  of  Pennsylyania.    April  19, 

189  r.) 

C<)«poK*Tiox8 — Officers— Salary. 

Appeal  from  court  of  common  pleas,  Philadel- 
phia county;  T.  K.  Finletter,  Judge. 

Action  by  George  McGowan  against  the  Lin- 
coln Park  &  Steamboat  Consolidated  Company 
to  recover  for  services  rendered  by  plaintiff  as 
pretiident  of  defendant  corporation.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  minutes  of  defendant's  board  of  directors 
show  that  on  March  16,  1893,  "it  was  moved  by 
Mr.  Benton,  seconded  by  Mr.  Klemmer,  that  the 
salary  of  the  president  of  this  company  be  fixed 
at  $5,500  per  year;  salary  to  date  from  January 
1,  1891."  The  salary  was  paid  plaintiff  for 
the  time  prior  to  the  resolution. 

EM  ward  G.  McCoUin,  John  F.  Lewis,  and 
Hampton  L.  Carson,  for  appellant.  M.  J.  Ryan 
and  John  G.  Johnson,  for  appellee. 

PER  CURIAM.  If  the  plaintiff's  claim  cov- 
ered the  two  years  prior  to  tne  resolution  of  16th 
Jlarch,  1893,  there  would  be  much  force  in  the 
contention  of  the  defendant  that  past  services 
could  not  be  paid  for  in  that  way.  But  the  reso- 
lution wag  general  in  its  terms,  and  most  clearly 
applied  to  future  services  as  well  as  past.  In 
this  case  there  is  no  claim  for  services  during 
the  first  two  years,  ana  the  evidence  is  simply 
overwhelming  that  for  the  subsequent  time  the  de- 
fendant company  constantly  recognized  its  liabili- 
ty. There  was,  therefore,  no  legal  diflSculty  in 
the  way  of  recovery  for  the  time  subsequent  to 
March  16,  1893.  The  facts  were  submitted  to  the 
jury  in  a  fair  and  impartial  charge,  and  the  ver^ 
diet  was,  in  accordance  with  the  weight  of  tes- 
timony, in  favor  of  the  plaintiff.  The  assign- 
ments of  error  are  all  dismissed.  Judgment  af- 
firmed. 


PENNSYLVANIA  COMPANY  FOR  IN- 
SURANCE ON  LIVES  AND  GRANTING 
ANNUITIES  V.  AMERICAN  FIRE  INS.  CO. 
(Supreme   Court   of    Pennsylvania.     April    19, 


1897.)  Appeal  from  court  of  common  pleas, 
Philadelphia  county.  Bill  by  the  Pennsylvania 
Company  for  Insurance  on  Lives  and  Granting 
Annuities,  trustee  and  administrator  of  C.  H. 
Baker,  deceaked,  against  the  American  Fire  In- 
surance Company,  to  compel  defendant  to  can- 
cel on  its  books  the  transfer  of  87  snares  of  Its 
stock,  alleged  to  have  been  transfeiTed  to  others 
than  plaintiff  under  void  powers  of  attorney,  and 
to  issue  to  plaintiff  a  new  certificate  for  that 
number  of  sluires,  or  to  pay  plaintiff  the  value  of 
said  shares.  Decree  for  plaintiff.  Defendant  ap- 
peals. Affirmed.  J.  P.  Townsend  and  E.  Huun 
Hanson,  for  appellant.  John  Hampton  Barnes, 
Creo.  Tucker  Bispham,  and  John  G.  Johnson,  for 
appellee. 

DEAN,  J.  There  is  no  substantial  distinction 
between  the  facts  in  this  case  and  those  in  the 
case  between  same  plaintiff  and  Frankliu  Fire 
Insurance  Company,  in  which  last,  opinion  and 
decree  have  been  handed  down  this  day.  37 
Atl.  191.  For  the  reasons  given  in  that  case,  the 
decree  of  the  court  below  is  affirmed  in  this  one. 


HORTON  V.  SIMMONS.  (Supreme  Court 
of  Rhode  Island.  May  11,  1897.)  Assumpsit 
by  Charles  H.  Horton  agamst  Henry  E.  Sim- 
mons, as  administrator  of  estate  of  plaintiff's 
mother,  claiming  that  defendant  held  certain 
funds  as  trustee  for  plaintiff.  Defendant  plead- 
ed the  general  issue,  and  under  it  claimed  as  a 
defense  the  coverture  of  intestate,  and  had  judg- 
ment. Plaintiff  petitions  for  a  new  trial.  De- 
nied. Page  &  Owen,  for  plaintiff.  Bassett  & 
Mitchell,  S.  S.  Lapham,  and  Robert  W.  Bur- 
bank,  for  defendant. 

PER  CURIAM.  We  think  that  the  coverture 
of  the  defendant's  intestate  is  a  defense  to  the 
plaintiff's  suit,  and  that  his  remedy  is  by  a  bill  in 
equity  to  establish  a  trust,  and  for  an  account. 


WARWICK  &  COVENTRY  WATER  CO  v. 

ALLEN  et  al.  (Supreme  Court  of  Rhode  Island. 
June  11, 1897.)  Suit  by  ibe  Warwick  &  (Coventry 
Water  (jompany  against  Jobu  B.  Allen  and  oth- 
ers, recalled  from  master  for  amendment  of  de- 
cree. For  former  opinion,  see  35  Atl.  579. 
James  Tillinghast,  foj  complainant.  Joseph  C. 
Ely  and  Herbert  Almy,  for  respondents. 

PER  CURIAM.  By  madvertence  on  the  part 
of  the  court  the  decree  referring  the  cause  to  the 
master  to  take  an  account,  heretofore  entered, 
did  not  conform  to  the  decision  of  the  court  as 
embodied  in  its  rescript.  The  omission  being  in- 
advertent, we  think  the  decree  may  be  amended, 
in  accordance  with  the  respondent's  motion  to 
that  effect.  Bq.  Rule  53.  We  therefore  recall 
the  cause  from  the  mooter  for  the  amendment 
of  the  decree. 
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ABANDONMENT. 

Of  higbway,  see  "Highway*." 

ABATEMENT. 

Of  nniaance,  see  "Nuisance." 

ABATEMENT  AND   REVIVAL 

ReTival  of  jadgment,  see  "Judgment." 
Sufficiency  of  plea  in  abatement,  see  "Pleading." 

An  action  of  coTenant  surriTes  on  the  death 
of  defendant— Sprague  v.  Greene  (R.  I.)  699. 

A  (>ea  of  another  suit  pending  must  allege  that 
it  was  pending  when  the  plea  was  pleaded. — Qard- 
na  r.  Keihl  (Pa.)  829. 

Pendency  of  a  prior  action  is  the  subject  of  a 
plea  in  abatement,  and  not  of  a  motion  to  quash 
a  second  writ.— Gardner  t.  Keihl  (Pa.)  829. 

Pendency  of  an  action  against  the  owner  of  a 
vessel  for  injuries  caused  by  it  does  not  abate  an 
action  against  the  owner  of  the  towboat  for  the 
same  acddent. — Inhabitants  of  Cumberland  Coun- 
ty T.  Ontral  Whurf  Steam  Towboat  Co.  (Me.) 
867 

ABORTION. 

Where  the  indictment,  under  Gen.  St.  1 1411, 
charges  that  the  act  was  unnecessary  to  pre- 
serve life,  in  the  absence  of  evidence,  the  pre- 
sumption that  it  was  not  necessary  sufficiently 
sustains  the  averment. — State  v.  Lee  (Conn.) 
75. 

Bvidence  as  to  the  conduct  of  prosecuting 
witness  after  the  commission  of  the  alleged 
crime,  Arid  admissible.- State  v.  Lee  (Conn.)  75. 

ABUTTING  OWNERS. 

Assessment  for  public  improvements,  see  "Mu- 
nicipal Corporations." 

ACCIDENT. 

See  "Negligence." 

At  crossing,  see  "Railroads." 

ACCIDENT  INSURANCE. 

See  "Insnrance." 

ACCOUNT. 

Accounting  by  executors  and  administrators,  see 
"Executors  and  Administrators." 

Complainant  was  not  denied  an  accounting  in  a 
suit  to  enjoin  infringement  of  a  trade-mark,  be- 
cause, in  a  prior  suit  against  defendant's  selling 
agent  for  the  same  purpose,  no  accounting  bad 
been  demanded. — Clark  Thread  Co.  v.  William 
Clark  Co.  (N.  J.  Ch.)  599. 


ACTION. 


Against  carriers,  see  "Carriers." 

city,  see  "Municipal  Corporations." 

county,  see  "Counties." 

gas  company,  see  "Gas." 

railroad  company,  see  "Bailroada." 

receiver  of  depositary,   see  "Depositaries." 

street-railroad  company,  see  "Street  Rail- 
roads." 

By  and  against  husband  and  wife,  see  "Husband 
and  Wife." 

partners,  see  "Partnership." 

trustees,  see  "Trusts." 

By  bailee,  see  "Bailment.'' 

By  corporation,  see  "Coijiorationa." 

By  executors  and  administrators,  see  "Elxecutors 

and  Administrators." 
For  bounty,  see  "Bounties." 
For  death  by  wrongful  act,  see  "Death." 
For  deceit,  see  "Fraud." 
For  divorce,  see  "Divorce." 
For  injuries  by  animal,  see  "Animals." 

caused  by  defective  bridge,  see  "Bridges." 

For  maintenance  of  pauix-r,  see  "Paupers." 
For  negligence,  see  "Negligence." 

For  rent,  see     Landlord  and  Tenant." 

Injunction  against  actions  at  law,  see  "Injunc- 
tion." 

On  contract,  see  "Contracts." 

On  liquor  dealer's  bond,  see  "Intoxicating  Liq- 
uors." 

On  negotiable  instruments,  see  "Bills  and  Notes." 

On  policy,  see  "Insurance." 

Particular  actions,  see  "Account";  "Action  on 
the  Case";  "Assumpsit,  Action  of";  "Attach- 
ment"; "Ejectment";  "Death";  "Fraud"; 
"Garnishment";  "Libel  and  Slander";  "Mali- 
cious Prosecution";  "Mandamus";  "Money  Re- 
ceived";  "Partition";  "Prohibition";  "Quo  War- 
ranto"; "Replevin";  "Seduction";  "Specific 
Performance";   "Trespass." 

To  abate  nuisance,  see  ''Nuisance." 

To  contest  will,  see  "Wills." 

To  foreclose  mortgage,  see  "Mortgages." 

To  set  aside  chattel  mortgage,  see  "CSiattel  Mort- 
gages." 

A  count  in  trover  cannot  be  joined  with  one 
in  assumpsit.-^BulI  v.  Mathews  (R.  I.)  536. 

Right  of  employe,  after  termination  of  con- 
tract, to  institute  suit,  determined. — Woodbridge 
T.  Pratt  &  Whitney  Co.  (Conn.)  688. 

ACTION  ON  THE  CASL 

Case  is  proper  remedy  for  damage  by  pi- 
geons negligently  permitted  to  fly  abroad. — 
Taylor  v.  Granger  (B.  I.)  13. 


See  "Statutes." 


ACTS. 


ADJOINING  LANDOWNERS. 

The  owner  of  a  vacant  lot  may  erect  a  screen 
on  his  own  premises  in  order  to  prevent  his 
neighbor,  who  builds  up  to  the  line  between  them 
and  places  doors  in  his  building,  from  making  use 
of  them.— Klie  v.  Von  Broock  (N.  J.  Ch.)  469. 


ADJUDICATION. 


See,  also,  "Abatement  and  Revival";  "Limitation   Operation  and  effect  of  former  judgment,  see 
of  Actions";  "Pleading";  "Trial";  "Venue."  ^'Judgment" 
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ADMEASUREMENT. 

Of  dower,  see  "Dower." 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  aee 
"Assignmenta  for  Benefit  of  Creditors." 

of  decedent,  see  "Executors  and  Administra- 
tors." 

ADMIRALTY. 

See  "Towage." 

ADMISSION. 

As  evidence,  see  "Evidence";  "Criminal  Law." 

ADULTERY. 

As  ground  for  divorce,  see  "Divorce." 

ADVERSE  POSSESSION. 

See,  also,  "Limitation  of  Actions." 

Complaint  held  insufficient  to  establish  plain- 
tifTs  title  by  adverse  posaossion.— (Jity  of  Bal- 
timore V.  Coates  (Md.)  18. 

Continuous  adverse  possession  for  20  years 
held  to  authorize  presumption  thut  the  person 
taking  possession  held  under  a  deed. — Hasson 
V.  Klee  (Pa.)  VH. 

User  of  a  passway  held  not  to  oust  the  owner 
of  the  land  of  possession.— Botsford  v.  Wallace 
(Conn.)  902. 

AFFIDAVITS. 

For  injunction,  see  "Iiijunction." 

AGENCY. 

.See  "Principal  and  Agent." 

ALIENS. 

Right  to  sne  for  death  by  wrongful  act,  see 
'T)eath." 

ALTERATION  OF  INSTRUMENTS. 

Alteration  of  ballots,  see  "Elections." 

AMENDMENT. 

Of   petition   to    establish   highway,   see   "High- 
ways." 
Of  pleading,  see  "Pleadinft." 
in  eqmty,  see  "Equity." 

ANIMALS. 

Validity  of  ordinance  prohibiting  dogs  from  run- 
ning at  large,  see  "Mnnicipal  Corporations." 

Admissibility  of  evidence  In  an  action  for 
damages  from  the  bite  of  a  dog  determined. — 
Kelly  V.  Aldorson  (R.  I.)  12. 

Under  Pub.  St.  c.  03.  making  licensed  dogs 
property,  a  person  who  kills  one  is  liable  to  its 
owner,  unless  the  kilting  was  within  the  provi- 
sions of  the  chapter.— Harris  v.  Eaton  (R.  I.) 
308. 

ANNUITIES. 

Annuity  created  by  will  in  lien  of  dnwer  is 
apportionable  on  death  of  annuitant.- -Rhode 
Island  Hospital  Trust  Co.  v.  Harris  (R.  I.)  701. 


ANSWER. 


See  "Pleading." 


APPEAL  AND  ERROR. 

See,  also,  "Certiorari";  "Prohibition";  "Trial" 
Costs  on  appeal,  see  "Costs." 
Damages  for  fnvolous  appeal,  see  "Costs." 
In  criminal  cases,  see  "Criminal  Law." 

Appeal  should  not  be  dismissed  for  nonpay- 
ment of  costs,  where  a  check  for  the  som  was 
given  to  prothonotary  within  the  time  prescrib- 
ed, and  was  accepted  as  payment,  but  was  not 
presented.— Burns  v.  Smith  (Pa.)  105. 

A  county  court  has  no  authority  on  an  ap- 
peal from  an  order  of  the  probate  court  directing 
payment  of  a  legacy,  based  on  a  petition  filed 
m  such  court,  to  order  the  petiUooer  to  give  se- 
curity for  costs.— In  re  Welch's  WUl  (Vt)  250; 
Field  V.  Hubbard,  Id. 

Exceptions  do  not  lie  to  the  refusal  of  a  ruling 
equivalent  to  asking  for  a  nonsuit. — City  of 
Auburn  v.  Union  Water-Power  Co.  (Me.)  335. 

An  amieal  will  not  be  erased  on  the  gromid  that 
the  trial  court  was  without  jurisdiction. — Bel- 
den  V.  Sedgwick  (Conn.)  417. 

Deeisions  rerlewabl*. 

Where  final  judgment  is  rendered  on  demur- 
rer to  an  alternative  writ  of  mandamus  error 
will  lie.— Kenny  v.  Hudspeth  (N.  J.  Birr,  ft 
App.)  67. 

Refusal  to  open  a  settled  account  to  a  certain 
date,  with  direction  for  an  accounting  from 
such  date,  held  an  interlocutory  order,  and  not 
appealable.— Lauer  ▼.  Lauer  Brewing  Co.  (Pa.i 
87. 

An  order  In  supplementary  proceedings  pm- 
hibiting  payment  or  transfer  by  or  to  a  judK- 
ment  debtor  is  appealable.— Barr  t.  Voorheea 
(N.  J.  Err.  &  App.)  134. 

An  order  of  orj'hans*  court  respecting  removal 
of  a  guardian  is  appealable. — Macgill  v.  McEvoy 

(Md.)  218. 

A  refusal  to  enter  judgment  notwithstanding 
defendant's  plea  held  not  a  final  judgment.— 
Moale  V.  Smith  (Md.)  370. 

An  order  of  the  chancellor,  on  appeal  from  the 
determination  of  the  receiver  of  an  insolvent  cor- 
poration, is  final. — Ellison  v.  Grav  (N.  J.  Err. 
&  App.)  1018. 


Beserratlon  la  lower  «oart  vt 
of  re-siew. 

Objection  not  raised  below  cannot  be  consid- 
ered on  appeal.— Consolidated  Traction  Co.  v. 
Behr  (N.  J.  Err.  &  App.)  142;  Garretson  v.  .4p- 
pleton  (N.  J.  Err.  &  App.)  150;  Uayea  v.  Col- 
chester Mills  (Vt.)  260. 

The  exclusion  of  a  question  to  a  witness  is  nm 
reversible  error,  unless  an  offer  is  made  showing 
that  the  answer  would  disclose  admissible  tnti- 
mony.— Cutler  v.  Skeeto  (Vt.)  228w 

Objections  to  particular  items  of  an  account 
in  suit  cannot  be  first  made  on  appeal. — Hart- 
ford School  Dist.  V.  School  Dist.  No.  13  in 
Hartford  (Vt.)  262. 

It  could  not  be  first  objected  on  appeal  that 
judgment  should  have  been  renden^  against 
the  principal  defendant,  even  if  it  went  in  favor 
of  the  defendant  sureties. — Village  of  Chester 
V.  Leonard  (Conn.)  307 

Refusal  to  submit  special  interrogatories  will 
not  be  reviewe<i  where  the  record  does  not  show 
that  thCT^  were  propounded  before  argument  to  the 
jury. — (Caledonia  Fire  Ins.  Ca  of  Scotland  v. 
Traub  (Md.)  782. 

Misjoinder  of  plaintifTs  cannot  be  first  urged  va 
appeal.— Kelley  v.  Kclley  (Pa.)  830. 

Beoord  and  prooeedlacs  act  Im  i«««rd. 

Question  of  the  right  of  lien  on  goods  in  thr 
hands  of  assignee  of  insolvency  hcM  not  capo)-!^ 
of  Mng  determined  on  the  record. — In  i«  Juhs- 
sou  (R.  I.)  53L 
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An  affldaTit  filed  after  a  motion  in  arreat  of 
judgment  is  no  part  of  the  record,  and  cannot 
be  considered.— Bull  v.  I.Iathewg  (R.  1.)  536. 

SaKgeationa  of  error  in  record  made  by  ste- 
nographer at  trial  will  not  be  considered. — Ber- 
iiiger  V.  LnU  (Pa.)  640. 

In  regiatration  cases,  if  aiH>eal  is  taken  witliin 
five  days,  as  required  by  Acts  1896,  c.  202,  hill 
of  exceptions  may  be  presented  and  signed  in 
accordance  with  general  practice  regulating  ap- 
peals.—Bitter  T.  Etchison  (Md.)  705. 

The  exclusion  of  a  document  offered  in  eTi- 
dence  cannot  be  held  error  unless  its  contents 
are  shown  by  the  record. — Cutler  v.  Skeels  (Vt.) 
228. 

An  excepting  party  must  preaent  enough  of  the 
case  to  enable  the  court  to  determine  that  the 
ruling  is  erroneous. — Munroe  t.  Whitehouse  (Me.) 
866. 

Heviwr. 

On  appeal  from  probate  to  county  court,  the 
investigation  must  cover  the  ground  covered  in 
the  lower  court.— In  re  Welches  WUl  (Vt.)  250; 
Field  V.  Hubbard,  Id. 

When  it  will  not  be  assumed  that  a  fact  not 
disclosed  by  the  assured  was  material. — Mas- 
cott  V.  First  Nat.  Fire  Ins.  Co.  (Vt.)  255. 

Where  an  interlocutory  decree  directing  an  ac- 
counting is  affirmed,  questions  as  to  the  liability 
to  account  cannot  be  again  considered. — Rich  t. 
Black  (Fa.)  401. 

Rulings  of  the  circuit  court  in  opposition  to 
confirmation  of  a  referee's  report  or  on  motion 
to  set  the  report  aside  are  not  open  to  review  on 
error.— CSty  of  Hoboken  v.  lAverty  (N.  .T.  Sup.) 
437. 

On  appeal  from  decree  in  proceedings  to  ai>- 
pralse  an  estate  for  collateral  inheritance  tax, 
the  question  as  to  when  the  tax  is  due  is  not 
involved.— In  re  Handley's  Estate  (Pa.)  587; 
Appeal  of  Palmer,  Id. 

Where  the  record  does  not  show  the  grounds  of 
motions  made  to  strike  pleadings,  it  will  be 
presumed  that  the  rulings  thereon  were  correct. 
— Shartzer  v.  Mountain  Lake  Park  Ass'n  of 
Garrett  County  (Md.)  786. 

Discretion  given  the  court,  on  motion  of  de- 
fendant, to  order  other  parties  to  the  contract  to 
be  made  defendants,  Is  reviewable. — National 
Exch.  Bank  v.  Galvin  (R.  I.)  811. 

The  burden  is  on  an  excepting  party  to  show  af- 
firmatively that  the  ruling  complained  of  is  er- 
roneous.— Munroe  v.  Whitehouse  (Mc.)  866. 

The  court  may  refuse  to  discharge  the  panel 
for  the  reason  that  one  of  the  jurors  and  plaintiff 
had  a  conversation  not  referring  to  the  case. — 
Kelley  v.  Downing  (Vt.)  008. 

Allowance  of  rule  to  show  cause  does  not  pre- 
vent assignment  of  errors  on  the  record. — (3on- 
solidated  Traction  Co.  v.  Whelan  (N.  J.  Err.  & 
App.)  1106. 

On  appeal  from  probate  court,  the  county  court 
can  amend  declaration  as  the  nature  of  the  de- 
mand required.— White's  Estate  v.  White's  Es- 
tate (Vt.)  1114. 

^■^  Qaestlona  of  f aot,  Terdlcts  and  flad- 

Referee's  findings  of  fact  on  conflicting  evi- 
dence will  not  be  disturbed. — Hotchkiss  t. 
Roehm  (Pa.)  119. 

Findings  of  fact  by  the  auditor,  approved  by 
the  court  below,  are  conclusive,  unless  clear  mis- 
take, misconduct,  or  manifest  error  be  shown. — 
In  re  De  Wolffs  Estate  (Pa.)  262;  Appeal  of 
Innes,  Id. 

Finding  of  scope  of  will  on  trial  by  court  held 
a  conclusion  of  law  reviewable  on  appeal. — Mc- 
Keongh's  Estate  v.  McKeough  (Vt.)  275. 

Exceptions  do  not  lie  to  evidence  which  is 
either  slightly  corroborated  by  other  evidence  or 


immaterial.— Bacon    t.    CJasco    Bay    Steamboat 
Co.  (Me.)  328. 

Auditor's  finding  held  as  conclusive  as  a  ver- 
dict.—In  re  Dutton's  Estate  (Pa.)  582;  Appeal 
of  Beatty,  Id. 

On  a  writ  of  error  to  reverse  judgment  of  su- 
preme court  on  proceedings  to  review  a  municipal 
assessment,  findings  of  fact  are  conclusive. — 
Vreeland  v.  City  of  Bayonne  (N.  J.  Err.  &  App.) 
737. 

Decision  on  commissioner's  report  will  not  be 
disturbed  if  sustainable  on  any  inference  of  fact 
deducible  from-  report. — Russell  v.  Davis  (Vt.) 
746. 

A  verdict  will  not  be  disturbed  as  excessive  un- 
less it  dearly  appears  that  it  is  so  upon  any  view 
of  the  facts. — Donnelly  v.  Bootb  Brothers  & 
Hurricane  Isle  Granite  C!o,  (Me.)  874. 

Pub.  Acts  1896,  c.  lOO,  providing  for  statements 
by  stenographers  of  the  evidencr,  does  not  give 
the  supreme  court  power  to  retry  questions  of 
fact.— 'Thresher  v.  Dyer  (Conn.)  079. 

Findings  of  fact  by  the  court  are  not  review- 
able on  error. — City  of  Jersey  City  y.  Tallman 
(N.  J.  Err.  &  App.)  1026. 

Where  the  evidence  is  conflicting,  the  finding 
of  the  trial  court  on  the  facts  is  conclusive. — Ryan 
V.  Chelsea  Paper  Manuf'g  O).  (Conn.)  1062. 

Motion  to  the  supreme  court  to  have  verdict  set 
aside  as  against  evidence,  made  after  denial  of 
like  motion  by  trial  court,  will  be  granted  only  in 
a  clear  case.— Chatfield  v.  Bunnell  (Omn.)  1074. 

—  Hannless  error. 

Immaterial  evidence  on  question  of  damage 
held  {larmless. — Bugley  v.  Mason  (Vt.)  287. 

Where  the  court  adopts  defendant's  construc- 
tion of  the  contract,  he  cannot  complain  of  er- 
ror in  admitting  parol  evidence  to  control  its 
meaniug.— Ailing  v.  Forbes  (Conn.)  390. 

Error  in  sustaining  a  demurrer  to  a  complaint 
for  want  of  certain  amendments  is  hannless, 
where  the  defense  made  out  on  the  trial  would 
have  been  a  bar  to  a  recovery  under  the  com- 
plaint as  it  was  originally. — Village  of  Chester 
V.  Leonard  (Conn.)  397. 

When  possible  error  in  sustaining  demurrer  to 
certain  paragraphs  of  a  defense  is  harmless. — 
Boyle  V.  McWuliama  (Conn.)  501. 

Where  a  declaration  states  no  cause  of  ac- 
tion, the  fact  that  defendant  Jiled  a  plea  with 
his  demurrer  is  harmless  error. — Reid  T.  Provi- 
dence Journal  Co.  (R.  I.)  637. 

Deolsloa. 

That  an  error  complained  of  may  have  done 
harm  to  plaintiff  in  error  is  ground  for  reversal. 
— BeU  T.  Samuels  (N.  J.  Sup.)  613. 

Plaintiff  having  recovered  judgment  for  full 
amount,  held  not  necessary  to  grant  a  new  trial 
because  of  erroneous  dissolution  of  attachment, 
but  the  case  remitted,  with  instructions  to  re- 
verse order  of  dissolution  as  of  the  time  of  mak- 
ing it.— Wood  V.  Watson  (R.  I.)  1030. 

APPEARANCE. 

Where  one  pleaded  and  went  to  trial  held  that 
he  could  not  claim  that  he  was  not  duly  brought 
in  and  bound  as  a  party. — Miller  v.  Lehigh  Coun- 
ty (Pa.)  824. 

APPLICATION. 

For  insurance,  see  "Insurance." 

APPOINTMENT. 

Of  guardian,  see  "Guardian  and  Ward." 
Of   municipal  officers,   see   "Municipal  (Corpora- 
tions." 
Of  officers  in  general,  see  "Offlcera."  , 
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Of  personal  representatiyeB,  see  "Executors  and 
Administrators." 

Of  school  officers,  see  "Schools  and  School  Dis- 
tricts." 

APPORTIONMENT. 

Of  annuity,  see  "Annuities." 

APPRENTICES. 

Capacity  of  Infant  to  make  contract,  see  "In- 
fants.'* 

ARBITRATION  AND  AWARD. 

Specific  performance  of  agreement  to  arbitrate, 
see  "Specific  Performance." 

Arbitrators  must  make  an  effort  to  agree  be- 
fore calling  in  umpire. — Ohristenson  y.  Oarleton 
(Vt.)  226. 

Party  hdd  not  to  waiye  failure  of  arbitrators 
to  try  to  agree  by  proceeding  with  rehearing. — 
ChriatensoD  v.  Oarleton  (Vt.)  226. 

Where  one  of  two  arbitrators,  who  are  empow- 
ered to  select  a  third,  refuses  to  act  in  such 
selection  except  in  accordance  with  the  wishes 
of  the  party  appointing  him,  there  is  a  failure  of 
the  arbitration.— GrosTcnor  t.  Flint  (B.  I.)  304. 

Where  the  submission  makes  no  provision  for 
filling  vacancies,  a  vacancy  revokes  the  submis- 
sion.— Wolf  T.  Augustine  (Pa.)  574. 

ARGUMENT  OF  COUNSEL 

See  "Criminal  Law";  "Trial." 

ARMY  AND  NAVY. 

See  "Pensions." 

ARREST. 

See  also,  "Bail." 

Motion  in  arrest  of  judgment,  see  "Judgment." 

An  officer  arresting  a  person  on  a  warrant  may, 
the  court  not  being  in  ses^on,  commit  him  to 
jail  for  safe-keeping. — Kent  v.  Miles  (Vt.)  1115. 

One  against  whom  an  indictment  has  been 
found  may  be  arrested  on  a  warrant  issued  in  term 
time  or  in  vacation. — Kent  v.  Miles  (Vt)  1115. 

ASSAULT  AND  BATTERY. 

Complaints  of  pain  to  attendant  held  admissi- 
ble.—Bagley  T.  Mason  (Vt.)  287. 

Complaints  to  physicians  are  admissible  though 
made  in  contemplation  of  suit. — Bagley  v.  Ma- 
son (Vt.)  287. 

Evidence  of  another  assault  by  defendant  hfld 
admimible  to  show  drunkenness. — Bagley  v.  Ma- 
son (Vt.)  287. 

Evidence  that  plaintiff's  injuries  were  aggra- 
vated by  subsequent  disease  held  admissible. — 
Bagley  v.  Mason  (Vt.)  287. 

Plaintiff  may  show  extent  and  effect  of  de- 
fendant's drunkenness  at  the  time  of  the  assault. 
—Bagley  ▼.  Mason  (Vt.)  287. 

Plaintiff  may  show  his  wages  and  loss  of  time. 


-Bagley  v.  Mason  (VL) 


vagea 
287. 


ASSESSMENT. 

For  street  improvements,  see  "Municipal  Corpora- 
tions." 
Of  taxes,  see  "Taxation." 

ASSETS. 

See  "Marshaling  Assets  and  Securities." 


ASSIGNMENTS. 

See,  also,   "Assignments  for  Benefit  of  Credit- 
ors." 
Of  dower,  see  "Dower." 
Of  mortgage,  see  "Mortgages." 

A  mortgage  hdd  to  operate  as  an  equitable  as- 
signment of  au  interest  in  a  recognizance  giten 
in  a  partition  suit. — In  re  Dutton's  Estate  (Pa.) 
582;  Appeal  of  Beatty,  Id. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See,  also,  "Insolvency." 

Estoppel  of  assignee  to  question  validity  of  con- 
veyance, see  "Estoppel. 

liability  of  assignee  to  garnishment  process,  see 
"Garnishment 

Proceeds  of  sale  by  broker  collected  by  as- 
signee belong  to  consignor.— Drovers'  &  Me- 
chanics' Nat  Bank  v.  Roller  (Md.)  30. 

Under  Code,  art.  81,  §  47,  and  section  Hi,  as 
amended  by  Acts  1892,  c.  518,  trustee  for  cred- 
itors of  lessee  held  not  reqmred  to  pay  taxes 
on  leased  premises  out  of  funds  realized  fruiu 
other  parts  of  estate. — Parlett  v.  Dugan  (Md.l 
36. 

A  preference,  within  the  meaning  of  Pub. 
St.  c.  237,  §  15,  as  nmonde<l  by  Pub.  Laws  1882. 
C.  274,  is  merely  voidable,  and  not  void. — Colt  v. 
Sears  Commercial  Co.  (R.  I.;  311. 

Where  a  husband,  as  manager  of  wife's  busi- 
ness, made  an  assignment  of  her  property  with 
her  consent,  held,  ta&t  the  trustee  in  insolvencr 
was  entitled  to  an  equitable  lien  for  services, 
subject  to  claims  of  attaching  creditors. — Belden 
▼.  Sedgvrick  (Conn.)  417. 

Creditor  held  estopped  by  participation  in  assign- 
ment to  dispute  its  validity  in  respect  to  lands  in 
other  states.— Kendall  v.  McClure  Coke  Co.  (Pa.> 
823. 

A  creditor  who  became  a  party  to  a  deed  of  as- 
signment for  creditors  *eJrf  to  have  thereby  re- 
leased  the  assignor, — Merritt  v.  Bucknam  (Me.) 
885. 

A  secret  agreement  between  as»ignon  and  a 
creditor,  made  without  the  knowledge  of  other 
creditors,  to  induce  the  promisee  to  assent  to  tiie 
assignment,  held  in  fraud  of  the  others. — Merritt 
V.  Bucknan)  (Me.)  885. 

ASSOniATIONS. 

See  "Corporations";  "Religious  Sodeties." 

ASSUMPSIT.  ACTION  OF. 

See,  also,  "Mon^  Received." 

Joinder  of  count  in  trover,  see  "Action." 

In  action  on  written  contract,  the  statement 
must  be  accompanied  with  a  copy  thereof.— 
Acme  Manuf  g  Co.  v.  Reed  (Pa.)  552. 

One  to  whom  money  is  given  to  keep  at  interest, 
and  pay  the  fund  to  another  on  reaching  a  cer- 
tain age,  held  liable  therefor  on  aasumpat.— Par 
ker  V.  Parker  (Vt.)  1112. 

Where  a  note  is  surrendered  in  prospect  of 
death  on  condition  that  interest  should  be  paid 
the  payee  if  she  recovered  and  needed  it,  her  es- 
tate can  recover  the  interest  which  she  needed 
after  recovery,  and  the  maker  refused  to  pay.— 
White's  Estate  v.  White's  Estate  (Vt.)  1114. 

ASSUMPTION. 

Of  risk  of  employment,  see  "Master  and  Serr- 
ant"  I  1 
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ATTACHMENT. 

See,  also,  "Execution";  "Garnishment." 
Effect  of  princiiiars  discharge  in  insolTenc7  on 
attachment  bond,  see  "Insolvency." 

One  purchasing  property  at  attachment  sale, 
knowing  that  the  title  was  not  in  the  debtor,  gets 
no  title.— Reed  t.  Starkey  (Vt)  297. 

A  contingent  interest  in  land  is  within  Oen. 
Laws,  c.  2o3,  f  10,  allowing  attachment  of  inter^ 
est  in  land.— Wood  y.  Watson  (R.  I.)  1030. 

The  only  authority  to  dissolve  an  attachment 
on  real  estate  is  under  Gen.  Lawi,  c.  2S3,  |  10. — 
Wood  y.  Watson  (R.  I.)  1030. 

ATTORNEY  AND  CLIENT. 

See,  also,  "District  and  Prosecuting  Attorneys." 
Arguments    of    counsel,    see    "Criminal    Law"; 

"Trial." 
Powers  of  attorney,  see  "Powers." 
Privileged   communications    between,  see  "Wit- 


Liability  of  attorney  acting  for  the  borrower 
to  the  lender  for  negligence  in  failing  to  dis- 
cover liens  determined. — Lawall  v.  Groman 
(Pa.)  08. 

An  attorney  undertaking  to  search  the  rec- 
ord, who  overlooked  prior  liens,  held  liable  to 
his  client  who  loaned  money  on  a  mortgage  of 
property.— Lawall  v.  Groman  (Pa.)  08. 

An  attorney,  disbarred  because  of  conduct  im- 
peaching his  moral  character,  will  not  be  rein- 
stated on  petition  stating  that  he  had  been  suffi- 
ciently punished. — In  re   Enright   (Vt.)   1046. 

AWARD. 

See  "Arbitration  and  Award." 

BAIL 

See,  also,  "Arrest" 

Entry  of  nolle  prosoqni  held  not  to  discharge 
the  bail.— Weber  y.  State  (X.  J.  Err.  &  App.) 
133. 

BAILMENT. 

See,    also.    "Banks   and   Banking";    "Carriers"; 
"Depositaries";  "Pledges." 

A  bailee  is  entitled  to  recover  the  full  amount 
of  the  injury  done  to  a  subject  of  the  bailment. — 
Gillette  v.  Goodspeed  (Couu.)  973. 


BALLOTS. 


See  "Elections.' 


BANKRUPTCY. 


See    "Assignments 
"Insolvency." 


for    Benefit   of    Creditors" 


BANKS  AND  BANKING. 

Uability  of  sureties  on  cashier's  bond,  see  "Prin- 
cipal and  Surety." 

Knowledge  of  vice  president  of  a  bank  of  in- 
tended fraudulent  use  by  him  of  moneys  ob- 
tained on  check  of  a  corporation  of  which  he  was 
treasurer  held  not  the  knowledge  of  the  bank. — 
Gunster  v.  Scranton  lUumiiwtiuK  Heat  &  Pow- 
er Co.  (Pa.)  550. 

A  person  appearing  on  the  books  of  a  national 
bank  as  owner  of  stock  held  subject  to  stock  lia- 
bility, though  a  trustw'.— Kerr  v.  Urie  (Md.)  789. 

Where  a  subscriber  for  stock  in  a  national 
bank  transfers  it  to  bis  wife,  she  is  subject  to 
stockholder's  Uability.— Kerr  v.  Urie  (Md.)  789. 


Evidence  held  insufficient  to  show  that  loan  of 
note  to  bank  was  with  intent  to  deceive  the  ex- 
aminer.—In  re  Tasker's  Estate  (Pa.)  924. 

BATTERY. 

See  "Assault  and  Battery." 

BEQUESTS. 
BILL 


See  "WUls." 
See  "Equity." 


BILLS  AND  NOTES. 

Liability  of  married  woman,  on  note,  see  "Hus- 
band and  Wife." 

Right  to  set  ott  unmatured  note,  see  "Set-OfE  and 
Counterclaim. ' ' 

Plea  alleging  lack  of  consideration  for  signing 
note  held  qualified  by  subsequent  averments. — 
Stevens  v.  Gibson  (Vt.)  244. 

After  facta  are  found,  what  constitutes  dili- 
gence in  presenting  bank  check  for  payment  is 
a  question  of  law  .--Gregg  v.  Beane  (Vt)  248. 

What  constitutes  due  diligence  in  presenting 
check,  when  payee  and  bank  are  in  different 
places.— Gregg  v.  Beane  (Vt.)  248. 

Payee  of  a  note  indorsing  it  after  maturity 
held  not  to  waive  demand  and  notice. — Landon  v. 
Bryant  (Vt)  297. 

Complaint  in  action  on  note  that  plaintiff  sac- 
rificed collaterals  for  less  than  sufficient  to  pay 
the  note  held  good  on  demurrer. — Island  S&y. 
Bank  y.  Galvin  (R.  I.)  809. 

It  is  no  defense  to  an  action  against  two  de- 
fendants on  a  note  signed  by  them  individually 
as  joint  makers  that  they  are  partners,  and  that 
a  receiver  has  been  appointed  for  the  firm. — C.  & 
C.  Electric  C!o.  v.  St  Clair  (Pa.)  814. 

The  indorsement  of  credits  on  the  back  of  a  note 
before  its  delivery  does  not  render  it  nonnegotia- 
ble. — Farmers'  Bank  of  Springyille,  N.  Y.,  y. 
Shippey  (Pa.)  844. 

Finding  that  note  was  not  loaned  to  bank  for 
accommodation  hdd  unsupported  by  evidence.— 
In  re  Tasker's  Estate  (Pa.)  924. 

Where  several  persons  in  succession  indorse  a 
negotiable  note  payable  to  one  person,  the  act  of 
each  imports  a  several  and  successive,  and  not  a 
joint  obligation.— Wolf  v.  Hostetter  (Pa.)  988. 

A  joint  action  cannot  be  brought  against  sep- 
arate indorsers  of  a  note.— Wolf  v.  Hostetter 
(Pa.)  988. 


See 


BONA  FIDE  PURCHASERS. 

"Vendor  and  Purchaser." 


BONDS. 

See,  also,  "Principal  and  Surety." 
Liquor  dealer's  bond,  see  "Intoxicating  Liquors." 
Of  cities,  see  "Municipal  Corporations." 
Of  county,  see  "Counties." 
Of  executors  and  administrators,  see  "Executors 
and  Administrators." 

An  instrument  hdd  a  valid  obligation,  thougli 
in  form  a  bond  and  without  seal. — First  Nat 
Bank  v.  Briggs'  Assignees  (Vt.)  231. 

BOROUGHS. 

See  "Municipal  Corporations." 

BOUNTIES. 

A  town  cannot  give  a  bounty  to  drafted  men, 
in  the  absence  of  a  stntcite. — O'Connor  v.  Town 
of  Waterbury  (Conn.)  409. 
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Drafted  mon  hrld  not  entitled  to  bounties,  un- 
der Acts  18fm,  c.  31S. -O'Connor  t.  Town  of 
Waterbury  (Conn.)  499. 

In  action  against  a  town  for  bountr.  prom- 
ises by  state  agent  hdd  inadmissible  against  the 
town.— Bogue  T.  Town  of  Montville  (Conn.)  ip78. 

In  action  for  bounty,  evidence  of  rejection  of  a 
resolution  to  pay  said  bounty  to  re-enlisted  vet- 
eran held  admissible.— Bogue  v.  Town  of  Mont- 
ville (Conn.)  1078. 

Plaintiff,  in  action  against  a  town  for  bounty, 
held  not  prejudiced  by  evidence  that  he  received 
one  from  the  state. — Bogue  v.  Town  of  Mont- 
ville (Conn.)  1078. 

Act  1895,  providing  foi  a  liability  for  a  boun- 
ty when  one  once  existed,  gives  no  right  to  a 
bounty  where  person  had  not  before  been  entitled 
to  one.— Bogue  v.  Town  of  Montville  (Conn.) 
1078. 

BRIDGES. 

Hrlilj  that  the  question  of  a  town's  negligence 
in  action  for  injuries  received  at  a  bridge  was 
for  the  jury.— Lastelle  v.  Town  of  Newfane  (Vt.) 
1045. 

BROKERS. 

Mere  broker  for  sale  of  land  cannot  tnnd  owner 
by  representatioas  or  contract. — Planer  v.  Equi- 
table Life  Assur.  Soc.  of  tlie  United  States  (N. 
J.  Ch.)  668. 

Without  consent  of  owner,  mere  broker  for 
sale  of  laud  cannot  bind  the  owner  by  granting 
possession  or  making  repairs. — Planer  t.  Ekjni- 
table  Life  Assur.  Soc.  of  the  United  States  (N. 
J.  Ch.)  668. 

A  real-estate  broker  held  not  to  have  suffi- 
cient authority  to  bind  his  principal  by  a  writ- 
ten contract  of  sale.— Scull  t.  Brinton  (N.  J. 
Err.  &  App.)  740. 

BY-LAWS. 

Of  cities,  see  "Municipal  Corporations." 
Of  corporation,  see  "Corporations." 

CANCELLATION  OF  INSTRUMENTS. 

Action  to  set  aside  chattel  mortgage,  see  "Chat- 
tel Mortgages." 

Evidence  in  a  suit  to  cancel  a  leaae  because 
of  false  representations  hdd  insufficient. — Ran- 
stead  V.  Allon  (Md.)  16. 

E>vidence  held  to  warrant  the  cancellation  of 
a  deed  as  obtained  by  fraud. — Berger  t.  Bullock 
(Md.)  808. 

Devisees  suing  to  set  aside  a  deed  made  by  tes- 
tator in  consideration  of  an  agreement  to  support 
him  for  life  held  guilty  of  laches,  though  they  of- 
fered to  pay  the  grantee  for  his  services. — Chase 
V.  Chase  (R.  I.)  804. 

Bill  to  set  aside  a  release  for  fraud  held  not  to 
sufficiently  charge  the  facta  constituting  the 
fraud.— Corey  v.  Howard  (R.  I.)  940. 

CARRIERS. 

See,  also.  "Ferries";  "Railroads";  "Street  RaU- 

roads." 
Validity  of  law  regulating  transportation  of  fish, 

see  "Fish." 

A  carrier  accepting  poods  directed  to  a  point 
off  its  line  hrld  only  liable  for  safe  delivery  to 
connecting  carrier  in  the  absence  of  express  con- 
tract. —  Hoffman  v.  Cumberland  VaU  R.  Co. 
(Md.)  214. 

A  local  station  agent  hrld  to  have  no  author- 
ity to  extend  liability  of  company  beyond  its 
line,  unless  expressly  conferred,  or  implied  from 


the   course  of   business.— Hoffman  v.   Cumber- 
land Val.  R.  Co.  (Md.)  214. 

Carrlmse  of  paaaeaa;er*. 

The  fact  that  a  passenger  on  a  street  car, 
on  being  notified  that  it  is  about  to  stop,  goes 
to  the  door  while  it  is  in  motion,  does  not  show 
per  se  contributory  negligence.— Consolidated 
Traction  Co.  v.  Thalheimer  (N.  J.  Err.  &  App.) 
132. 

A  jerk  of  a  street  car  throwing  off  a  pas- 
senger who  had  arisen  on  notice  from  the  con- 
ductor to  alight  justifiod  the  inference  of  negli- 
gence of  the  railroad  company. — Consolidated 
Traction  Co.  v.  Thalheimer  (N.  3.  Err.  &  App.) 
132. 

Where  a  steamboat  company,  after  it  ceases  xi 
act  as  a  common  carrier,  becomes  a  tenant  of 
wharves  over  which  its  passengers  come,  it  is  lia- 
ble only  for  a  reiisonable  diligence. — Bacon  v. 
Casco  Bay  Steamboat  Co.  (Me.)  328. 

Passenger  injured  after  alighting  from  side 
of  train  opposite  depot  platform  held  not  entitled 
to  recover.— Flanagan  v.  Philadelphia,  W.  &  B. 
R.  Co.  (Pa.)  341. 

Complaint  by  passenger,  pushed  down  by  other 
passengers  in  alighting  from  street  car,  hrid  to 
state  cause  of  action  against  the  carrier. — Bald- 
win V.  Fair  Haven  &  W.  R.  Co.  (Conn.)  418. 

Rights  of  passengers,  on  being  carried  beyond 
station  because  a  train  did  not  stop  there,  on 
refusal  to  pay  extra  fare,  determined. — Strieker 
V.  Pennsylvania  R.  Co.  (N.  J.  Err.  &  App.)  776. 

Evidence  held  to  require  verdict  for  defendant 
where  passenger  fell  from  a  moving  street  car.— 
Jackson  v.  Philadelphia  Traction  Co.  (Pa.)  827. 

Whether  the  conductor  of  a  trolley  car  was 
guilty  of  negligence  m  letting  a  passenger  off  on 
the  right  of  way,  and  directing  him  to  walk  back 
on  the  track,  hM  a  question  for  the  jury.- Young 
V.  Camden,  G.  &  W.  Ry.  Co.  (N.  J.  Err.  &  App.) 
1013. 

A  verdict  for  plaintiff  in  an  action  against  a 
street-railroad  company  for  injuries  received 
through  its  alleged  starting  of  the  cat  before  plain- 
tiff had  alighted  held  supported  by  the  evidence. 
—Williams  v.  Camden  &  A.  R.  Co.  (N.  J.  Sup.) 
1107. 

CERTIORARI. 

Where  a  municipal  corporation  set  off  from 
an  older  one  attempts  to  interfere  with  the 
property  of  such  older  corporation,  the  remedy 
is  by  certiorari  to  set  aside  the  ordinance. — 
Inhabitants  of  Township  of  Bloomfield  v.  Bor- 
ough of  Glen  Ridge  (N,  J.  Err.  &  App.)  63. 

Held,  that  the  court  would  not  consider  the  ad- 
mission of  hearsay  evidence,  the  purpose  of  the 
writ  being  merely  to  correct  errors  of  law. — 
O'Brien  v.  City  of  Pawtucket  (R.  I.)  302. 

Certiorari  to  review  resolution  of  town  council 
brought  18  months  after  the  passage  thereof 
held  barred  by  laches.— Noe  t.  Town  Connoll  of 
West  Hoboken  (N.  3.  Bvp.)  439. 

Certiorari  to  review  the  laying  out  of  a  road 
will  not  be  dismissed  because  of  application  for 
appointment  of  freeholders  to  review  the  action. 
—Walker  v.  Winkler  (N.  J.  Sup.)  445. 

A  conviction  by  the  city  jndge  of  Plainfield 
Md  reviewable  by  certiorari.— Watson  v.  Treas- 
urer of  City  of  Plahifield  (N.  3.  Sup.)  615. 

Title  of  an  appointee  to  a  public  office  which 
he  has  actually  assumed  cannot  be  tried  by  cer- 
tiorari bringing  into  court  the  appointing  body 
alone. — Clayton  v.  Board  of  Chosen  Freeholders 
(N.  J.  Sup.)  725. 

Certiorari  is  allowed  only  in  the  discretion  of 
the  court— Bowles  v.  Bailey  (Vt.)  751. 

Certiorari  will  not  lie  where  there  was  a 
remedy  by  appeal. — bowles  v,  Bailey  (Vt.)  751. 
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ITiider  2  St.  f  1640,  certiorari  is  limited  for 
the  review  of  final  jadgments  or  decrees.— Sowles 
V.  Bailey  (Vt.)  751. 

Certiorari  will  not  lie  in  favor  of  private  prose- 
cutors to  review  an  ordinance,  unletis  they  have 
a  personal  or  properb'  interest  specially  affected. 
— Tallon  V.  City  of  Hoboken  (N.  J.  Err.  &  App.) 
895. 

CHALLENGE. 

To  juror,  we  "Jury." 


See  "Equity." 


CHANCERY. 


CHANGE  OF  VENUE. 


S«e  "Vennei" 


CHARGE. 


"Criminal 


To  jury  In  civil  actions,  see  "Trial." 

in     criminal    prosecutions,     see 

Law." 

CHARITIES. 

A  bequest  for  erection  of  a  memorial  arch_  in 
a  public  park  held  a  charity,  and  a  direction 
that  the  income  of  part  of  the  estate  be  ap- 
propriated for  its  maintenance  does  not  vio- 
late the  statute  Sfcainst  perpetuities.— In  re 
Smith's  Estate  (Pa.)  114;  Appeal  of  Walker, 
Id. 

A  bill  to  restrain  members  of  a  charitable  cor- 
poration from  partaking  of  an  annual  dinner 
dismissed.— Woodbury  v.  Portland  Marine  Soc. 
(Me.)  323. 

Officers  of  a  charitable  corporation  acting  in 
Kood  faith  may  decide  for  theraselvPH  as  to  per- 
sons entitled  to  relief  when  trivial  amounts  are 
involved.— Woodbury  v.  Portland  Marine  Soc. 
(Me.)  323. 

Bequest  in  trust  for  worthy  poor  of  a  town 
held  to  sufficiently  designate  the  class  to  be 
benefited,  and  the  manner  of  their  selection.- 
In  re  Strong's  Appeal  (C!onn.)  3i)5. 

Bequest  in  trust  for  worthy  poor  of  town  Md 
not  invalidated  by  fact  that  it  incidentally  ben- 
efited the  taxpayer*.— In  re  Strong's  Appeal 
(Conn.)  395. 

Heirs  could  not  take  advantage  of  the  fact  that 
the  charitable  association  to  which  their  ancestor 
devised  property  already  held  the  full  amount  of 
property  permitted  by  Its  charter.— Farrington 
▼.  Putnam  (Me.)  662. 

A  will  *eW  to  create  a  valid  trust  for  charitable 
uses.- Nauman  v.  Weidman  (Pa.)  863. 

CHATTEL  MORTGAGES. 

A  description  of  property  mortgaged  hdd  suffi- 
cjent.— Shum  v.  CHaghorn  (Vt.)  236. 

To  obtain  the  setting  aside  of  a  chattel  mort- 
gage of  household  goods  one  must  allege  and 
prove  that  the  goods  were  in  the  use  of  the 
family,  as  well  as  in  their  pos-session,  under  Act 
March  7,  1803.— Green  v.  McCrane  (N.  J.  Ch.) 
318. 

A  mortgage  of  chattels,  in  which  the  mort- 
gagor owns  an  undivided  half  interest,  is  not 
void  where  the  mortgage  read  as  it  did  by  mis- 
take.— Patterson  t.  Atkinson  (R.  I.)  532. 

CHECKS. 

See  "Bills  and  Notes." 

CHILD. 

See  "Guardian  and  Ward";  "Infants";  "Parent 
and  Child." 


CHURCH. 

See  "Religious  Societies." 

CITIES. 

See  "Municipal  Corporations." 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLIENTS. 

See  "Attorney  and  Client" 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment." 

COLLATERAL  INHERITANCE  TAXES. 

See  "TaxaUon." 

COLLECTION. 

Of  Uxes,  see  "Taxation." 

COLLISION. 

Between  raiboad  trains,  see  "Railroads." 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMON  CARRIERS. 

See  "CJarriers." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts." 

COMPARATIVE  NEGLIGENCE. 

See  "Negligence." 

COMPENSATION. 

For  land  taken  for  public  use,  see  "Eminent 
Domain." 

Of  county  officers,  see  "Counties." 

Of  district  attorney,  see  "District  and  Prosecut- 
ing Attorneys." 

Of  officers  in  general,  see  "Officers." 

Of  servant,  see  "Master  and  Servant." 

Of  sheriff,  see  "Sheriffs  and  Constables." 

Of  trustees,  see  "Trusts." 

COMPETENCY. 

Of  evidence,  see  "Evidence." 
Of  witness,  see  "Witnesses." 

COMPLAINT. 

See  "Pleading." 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

CONNECTING  LINES. 

See  "Carriers." 
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CONSIDERATION. 

Of  contract,  see  "CSon tracts";  "Frattdulent  Con- 

Teyances." 
Of  promissory  notes,  see  "Bills  and  Notes." 

CONSOLIDATION. 

Of  corporationB,  see  "eorpoiatioDs" ;  "Monopo- 
lies." 

Of  school  district,  see  "Schools  and  School  Dis- 
tricts." 

CONSPIRACY. 

To  interfere  with  servants,  see  "Master  and 
Servant" 

CONSTABLES. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  LAW. 

ProTlsions  relating  to  particular  subjects,  see 
"Fish";  "Taxation." 

The  legislature  has  power  to  reduce  the  num- 
ber of  judges  of  the  court  of  common  pleas. — 
Kenny  v.  Hudspeth  (N.  J.  Err.  &  App.)  67. 

Pub.  Acts  1893,  c.  216,  proriding  for  the  de- 
struction of  trees  infected  with  peach  yellows, 
held  not  to  deprive  the  owner  of  the  trees  of 
his  property  without  due  process  of  law. — 
State  T.  Main  (Conn.)  80. 

Pub.  Acts  1893,  c.  216,  providing  for  the  de- 
struction of  trees  infected  with  "peach  yel- 
lows," is  a  valid  exercise  of  the  police  power.— 
State  V.  Main  (Conn.)  80. 

Laws  1894,  c.  310,  f  178,  makine  possession 
of  a  lottery  ticket  an  offense  without  regard 
to  the  person's  knowledge  of  what  it  is,  is 
within  the  police  power.— Ford  v.  State  (Md.) 
172. 

St.  1895,  c.  79,  limiting  the  liability  of  railroads 
for  damages  for  fire  to  Qie  excess  over  the  insur- 
ance recovered,  does  not  impair  the  obligations  of 
contracts  in  applying  to  cases  where  the  insur- 
ance was  taken  out  before  the  act  went  into  ef- 
fect.— Leavitt  v.  Canadian  Pac.  Ry.  Co.  (Me.) 
886. 

St  1895,  c.  70,  limiting  the  liability  of  railroads 
for  damages  by  fire  to  the  excess  over  the  in- 
surance recovered,  does  not  deny  to  any  person 
the  equal  protection  of  the  laws. — Leavitt  v.  C!ana- 
dian  Pac.  By.  Co.  (Me.)  886. 

Pub.  Acts  1893,  c.  169,  and  Pub.  Acta  1895,  c. 
283,  providing  that  a  court  or  a  judge  thereof 
on  appeal  shalf  approve  the  plan  of  construction 
of  a  railway  company  in  the  streets  of  a  city,  is 
unconstitutional,  as  requiring  the  court  to  exer- 
cise legislative  powers. — Appeal  of  Norwalk  St 
Ry.  Co.  (Conn.)  1080. 

A  court,  or  a  judge  thereof,  cannot  exercise  a 
power  not  judicial. — ^Appeal  of  Norwalk  St.  Ry. 
<3o.  (Conn.)  1080. 

Under  Const,  art.  2,  f  1,  the  general  assembly 
cannot  confer  judicial  power  on  a  court  or  the 
judge  thereof.— Appeal  of  Norwalk  St  Ry.  Co. 
(Conn.)  1080. 

CONSTRUCTION. 

Of  contract,  see  "Contracts." 
Of  deed,  see  "Deeds." 
Of  statute,  see  "Statutes." 
Of  stipulation,  see  "Stipulation." 
Of  will,  see  "Wills." 

CONTEMPT. 

A  street-railroad  company  kM  guilty  of  con- 
tempt in  laying  iui  tracks  by  virtue  o£  a  resolu- 


tion of  the  board  of  pubBc  works  pending  t 
writ  of  certiorari  to  test  the  validitr  of  an  ordi- 
nance granting  the  same  right.— West  Jersey 
Traction  Co.  v.  Board  of  Public  WoAs  of  City 
of  Camden  (N.  J.  Sup.)  578. 

CONTINUANCE. 

In  criminal  cases,  see  "Criminal  Law." 

CONTRACTS. 

See,  also,  "Arbitration  and  Award";  "Aa^- 
ments";  "Assignments  for  Benefit  oC  GrtSit- 
on";  "Baihnent";  "Bills  and  Notes";  "Bonds"; 
"Cancellation  of  Instruments";  "Chattd  Mort- 
gages"; "Deeds";  "Frauds,  Statute  of*; 
"Fraudulent  Conveyances";  '"Guaniuty";  "In- 
surance"; "Interest";  "Landlord  and  Tenants : 
"Master  and  Servant";  "Mortgages";  "Part- 
nership"; "Payment";  "Pledges";  "Principal 
and  Agent";  "Principal  and  Surety";  "Re- 
lease"; "Sales";  "Specific  Performance";  'Ten- 
dor  and  Purchaser. 

Capacity  of  infants,  see  "Infants." 

(iambling  contracts,  see  "Gaming." 

Impairment  of  obligation  of,  see  "Conatitationa] 
Law." 

Of  corporation,  see  "(Jorporations." 

Of  county,   see  "Counties." 

Of  employment,  see  "Master  and  Servant" 

Relating  to  pensions,  see  "Pensions." 

A  forged  instrument  cannot  be  ratified. — Hen- 
17  Christian  Building  &  Loan  Ass'n  .t.  Walton 
(Pa.)  261. 

There  can  be  no  deduction  as  conqpenaation  to 
defendant  on  a  recovery  for  substantial  perform- 
ance notwithstanding  defects,  where  defendant 
makes  no  proof  to  found  a  claim  for  slu  allow- 
ance.—FilteBrt  V.  Cit.v  of  Philadelphia  (Pa.)  iAo. 

On  bill  to  set  aside  contract  becauae  of  fraud 
of  a  corporation  and  its  officers,  the  corporation 
cannot  defend  by  denying  knowledge  of  fraud. 
and  retain  the  money  paid, — Garrison  v.  Te<^ic 
Electrical  Works  (N.  J.  Ch.)  741. 

One  who  contracts  to  erect  a  monument  of  a 
certain  kind  of  granite  cannot  recover  where  he 
has  used  a  different  kind. — New  England  (jtsnite 
Works  V,  Bailey  (Vt)  IWS. 

RequlsltM  and  Talldltj. 

A  contract  not  to  practice  dentistry  in  the 
county  in  which  one  is  employed,  on  leaving  the 
empluymeut.  held  not  unreasonable. — Tillinghast 
V.  Boothby  (R.  L)  344. 

A  letter  of  an  engineer  recommending  pay- 
ment of  amounts  claimed  to  be  due  under  a 
construction  contract  held  not  a  sufficient  esti- 
uuite,  within  the  contract — Village  of  Chester 
V.  Leonard  (Conn.)  397. 

Facts  Md  not  to  show  that  an  extension  of 
time  for  paying  a  debt  was  the  consideration 
for  an  assignment  of  an  interest  in  the  prop- 
(>rty  as  security.— In  re  Dutton's  Estate  (Pa,  I 
."VS'i;  Appeal  of  Beatty,  Id. 

Where  one  of  several  considerations  to  a  con- 
tract is  illegal,  its  presence  does  not  render  the 
whole  contract  void.— PisheH  v.  Gray  (N.  J. 
Sup.)  606. 

A  contract  to  indemnify  a  common  carrier 
against  losses  for  injuries  to  pasiien.crers  krM  not 
invalid,  as  against  public  policy. — Trenton  Pass. 
R.  Co.  V.  Guarantors'  Liability  Indemnity  Co. 
(N.  J.  Sup.)  609. 

An  agreement  to  act  as  administrator  without 
consideration  is  valid.— Mott  v.  Fowler  (Md.> 
717. 

An  agreement  to  act  as  admim'strator  with- 
out compensation  held  supported  by  snffldent  ood- 
sideration.— Mott  v.  Fowler  (Md.)  717. 

Contracts  between  pnrties  to  chill  the  Mddiag 
at  a  judicial  sale  Ada  contrary  to  public  policy. 
-De  Bann  v.  Brand  (N.  J.  Sup.)  726. 
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Completed  aale  Md  not  raffldent  consideration 
for  subsequent  contract  by  seller  not  to  engage  in 
the  same  business.— Cleaver  v.  Lenhart  (Pa.)  811. 

Contract  in  partial  restraint  of  trade  without 
consideration  is  Toid.— Clearer  t.  Lenhart  (Pa.) 
811. 

OoKstmotloii  and  operation. 

Contract  for  sale  of  business  construed,  and 
keM  to  entitle  purchaser  to  proceeds  of  sale  of 
goods  on  hand  or  moneys  deposited  for  the  same. 
— McGowan  t.  Griffin  (Vt.)  298. 

A  provision  in  a  construction  contract  held 
not  to  authorize  changes  ir  the  mode  of  paying 
the  contractor.— Village  of  Chester  v.  Leonard 
(Conn.)  897. 

A  contract  with  a  city  for  the  construction  of 
a  reservoir  hdd  not  to  require  the  contractor  to 
construct  a  reservoir  that  would  not  leak,  al- 
though in  exact  accordance  with  the  plans  and 
specifications. — Filbert  r.  City  of  Philadelphia 
(Pa.)  545. 

A  contract  that  plaintiff  would,  during  each 
consecutive  three  months,  procure  new  business 
to  a  specified  amount,  construed. — United  States 
Credit  System  Co.  v.  Rosenbanm  (N.  J.  Sup.) 
595. 

Contract  not  to  erect  addition  In  front  of 
building  construed,  and  held  breached. — Bigelow 
V.  Cross  (Vt)  9^0. 

Aetloiis. 

Evidence   hdd   insufficient   to    show   contract 
made  as  alleged  in  declaration. — Schntz  v.  Pear- 1 
guson  (Md.)  211. 

Right  of  action  tor  breach  of  contract  on  pnr- 
chase  of  business  determined. — McGowan  v. 
Griffin  (Vt.)  288. 

The  burden  is  on  defendant  to  establish  an  ' 
agreement  qualifying  articles  under  which  com-  ; 
plainant  seeks  an  accounting. — Warwick  v.  Stock- 1 
ton  (N.  J.  Ch.)  458.  | 

Claim  that  architect's  approval  is  essential  to 
recovery  on  bnilding  contract  is  waived  by  plead- 
ing nonperformance  in  defense  of  action  for  con- 
tract price. — ncaly  v.  Fallon  (Conn.)  495. 

In  an  action  for  the  price  of  a  monument  to  l>e 
of  a  certain  granite,  pliiiiitift  having  shown  that 
it  was  of  a  variety  known  to  the  trade  as  such, 
defendant  can  show  that  another  variety  was 
also  known  by  the  same  name,  and  that  it  was 
the  variety  intended  by  the  parties. — New  Bug- 
land  Granite  Works  v.  Bailey  (Vt.)  1043. 

CONTRIBUTORY  NEGLIGENCE. 

See  "NegHgence." 

CORPORATIONS. 

See.  also,  "Banks  and  Banking";  "Carriers"; 
"Charities":  "Electricity";  "Ferries";  "G.ts"; 
"Insurance";  "Monopolies";  "Municipal  Cor- 
porations"; "Railroads";  "Religious  Societies"; 
^•Street  Railroads." 

Consolidation  of,  see  "Monopolie8.f' 

Forfeiture  of  franchise  by  quo  warranto,  see 
"Quo  Warranto." 

Stockholders  in  banksi  see  "Banks  and  Bank- 
ing." 

On  consolidation  of  street-railroad  company 
under  Pamph.  Laws  1888,  p.  74,  the  agreement  of 
consolidation  is  not  effected  by  private  agree- 
ments between  stockholders  not  contained  in  the 
act  of  consolidation.— Trenton  Pass.  R.  Co.  v. 
Wilson  (N.  J.  Ch.)  476. 

Contract  for  consolidation  of  corporations  con- 
strued, and  rights  of  parties  to  the  agreement  de- 
termined.—Trenton  Pass.  B.  Co.  V.  Wilson  (N. 
J.  Ch.)  476. 

A  dividend  of  a  mntoal  fire  insurance  company 
held  valid.— McKean  r.  Biddle  (Pa.)  628. 


By-law  hdd  to  antfaorize  president  to  appoint 
a  person  to  verify  and  present  an  account  of  the 
corporation's  ratable  estate  for  taxation. — New 
York,  N.  H.  &  H.  B.  Co.  v.  Smith  (B.  I.)  636. 

Making  of  unprofitable  contract  hdd  to  pertain 
to  internal  management,  so  that  stockholders' 
bill  is  cognizable  only  at  corporation's  domicile. 
—Madden  v.  Penn  Electric  Light  Co.  (Pa.)  817. 

A  nonresident  corporation  may  sue  on  a  con- 
tract made  in  the  state,  though  it  has  not  com- 
plied with  Gen.  Laws,  c.  253,  §§  36,  41.— Garratt 
Ford  Co.  V.  Vermont  Manuf'g  Co.  (R.  I.)  948. 

By-laws  of  corporation  construed,  and  hfld, 
that  the  voting  at  regular  and  special  meetings 
must  be  by  shares. — ^Weinburgh  v.  Union  Street- 
Railway  Advertising  Co.  (N.  J.  Ch.)  1026. 

Members  and  atooUioIdera. 

A  director  of  a  corporation  held  estopped  as 
a  stockholder  to  questioB  the  title  of  other  di- 
rectors to  their  offices. — Hall  v.  West  Chester 
Pnb.  Co.  (Pa.)  106. 

A  stockholder  sued  in  his  corporate  liability 
under  Pub.  Acts  1893,  c.  140,  cannot  set  off  a 
debt  due  him  from  the  corporation. — Ball  Elec- 
tric Light  Co.  V.  Child  (Conn.)  391. 

Under  Pub.  Acts  1893,  c.  140,  relating  to  the 
liability  of  stockholders  of  telegraph,  telephone, 
and  electric  companies,  each  stockholder  of  rec- 
ord at  the  time  the  debt  is  due  is  a  guarantor 
to  a  specified  extent,  though  he  holds  his  stock 
as  collateral.— Ball  Electric  Light  Co.  v.  Child 
(Conn.)  391. 

A  certificate  filed  in  order  to  organize  the 
company  is  not  the  act  of  "an  ofiicer."  within  1 
Gen.  St.  p.  018.— Thomson-Houston  Electric  Co. 
V.  Murray  (N.  J.  Sup.)  443. 

An  action  under  (Jen.  St  p.  913.  to  make  de- 
fendant stockholder  liable  for  corporate  debt,  held 
to  apijly  only  to  a  false  certificate  by  an  officer. 
— Thomson-Houston  Electric  Co.  v.  Murray  (N. 
J.  Sup.)  443. 

Under  charter  authorizing  purchase  of  property 
by  issue  of  stock,  original  holders  hdd  not  en- 
titled to  new  stock  in  proportion  to  former  hold- 
inRs,  when  issued  to  purclmse  property. — Mere- 
dith V.  New  Jersey  Zinc  &  Iron  Co.  (N.  J.  Ch.) 
5.TO. 

When  corporation  will  not  be  restrained  from 
purchasing  property  outside  the  state,  on  the 
ground  of  breach  of  contract  between  the  stock- 
holders.— Meredith  v.  New  Jersey  Zinc  &  Iron 
Co.  (N.  J.  Ch.)  539. 

Where  a  corporation  deprives  a  stockholder  of 
his  right  to  take  a  proportionate  part  of  issue  of 
new  stock,  his  remedy  is  at  law  for  damages,  if 
the  corporation  is  financially  responsible. — Mere- 
dith V.  New  Jersey  Zinc  &  Iron  C!o.  (N.  J.  C!h,) 
639. 

Where  one  sues  a  corjioraflon  as  a  member  of 
a  firm,  the  fact  that  he  is  a  stockholder  does 
not  authorize  him  to  assert  his  rights  as  such.— 
Boyd  y.  American  Carbon-Bhick  Co.  (Pa.)  937. 

I     Objections  by  stockholders  to  special  meeting, 
I  as  irregularly  called,  Iteld  waived. — Wwnburgh  v. 
Union    Street-Railway   Advertising   Co.   (N.   J. 
,  Ch.)  1026. 

Offl««rs  and  agents. 

A  note  of  a  cori>ortttion,  authorized  by  its  di- 
rectors, is  not  invalid  because  of  Informality 
in  the  election  of  the  directors,  where  they 
comprise  all  the  stockholders. — Hall  v.  West 
Chester  Pub.  Co.  (Pa.)  106. 

I  A  corporation  held  not  liable  for  malicious  pros- 
ecution by  its  a^ent  where  tlie  corporation  did 
not  adopt  or  ratify  the  act. — President,  etc.,  of 
Haltimore  &  X.  Turnpike  Road  ▼.  Green  (Md.) 
642. 

Corporate  powers. 

A  coriwration  organized  for  the  purpose  of 
"manufacturing  and  supplying  illumiuating  gas" 
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may  deal  in  appliances  for  the  consamption  of 
gas,  as  well  as  for  its  manufacture  and  distri- 
iHition.— Malone  v.  Lancaster  Gas  Light  &  Fuel 
Co.  (Pa.)  932. 

Though  a  corporation  illeKaliy  entered  into  a 
partnership,  it  must  account  to  the  other  part- 
ner, who  has  fulfilled  his  obligations. — Boyd  T. 
American  Carbon-Black  Co.  (Pa.)  937. 

Where  the  sale  of  the  entire  corporate  property 
was  authorized  by  a  vote  of  more  than  1.100  out 
of  a  total  of  1,350  shares,  held,  that  the  sale 
would  not  be  enjoined. — Peabody  v.  Westerly 
Waterworks  (R.  I.)  807. 

InsolTeaoy. 

The  rights  of  creditors  of  a  corporntion  as 
against  a  judgment  entered  on  a  judgment 
note,  because  of  its  insolvency  when  the  note 
was  executed,  cannot  be  determined  on  an  ap- 
plication to  vacate  the  judgment. — Hall  v. 
West  Chester  Pub.  Co.  (Pa.)  106. 

Apprentice  workmen  who  have  allowed  their 
wages  to  accnmulnte  have  no  greater  right  to  a 
preference  than  other  workmen  of  an  insolvent 
corporation.— Mingin  v.  Alva  Glass  Manuf'g  Co. 
(N.  J.  Ch.)  450. 

Preference  given  workmen  of  an  insolvent  cor- 
poration does  not  rest  until  the  happening  of  the 
statutory  requirements. — Mingin  v.  Alva  Glass 
Manuf'g  Co.  (N.  J.  Ch.)  450. 

Evidence  held  to  show  no  cause  for  extending 
time  for  presenting  claims  against  an  insolvent 
corporation,  thongh  petitioners  were  nonresidents. 
—Abraham  v.  Mercantile  Trust  &  Deposit  Co. 
(Md.)  646. 

cnsTS. 

Payment  of  as  condition  precedent  to  appeal,  see 
"Appeal  and  Error." 

Full. costs  .ire  allowed  on  recovery  of  penalty 
by  town  for  injury  to  highway,  thongh  recovery 
is  less  than  f 5.— Town  of  Barre  v.  Jerry  (Vt.) 

Where  an  appeal  is  taken  for  delay,  damages 
will  be  awarded  under  Act  May  25,  1874  (P.  L. 
227).— Martin  t.  Rider  (Pa.)  *03. 

I'nder  practice  act  (Gen.  St.  p.  2586.  pi.  319), 
a  foreign  corporation  recovering  judgment  for 
less  than  $200  is  entitled  to  costs.— Goat  &  Sheep 
Skin  Import  Co.  v.  Paschall  (N.  J.  Sup.)  454. 

Penalty  for  appeal  for  delay  will  not  be  im- 
posed, where  the  court  is  convinced  that  it  was 
taken  in  good  faith.— Wolf  v.  Philadelphia  Trac- 
tion Co.  (Pa.)  555. 

COUNTERCLAIM. 

See  "Set-Off  and  Connterclaim." 

COUNTIES. 

See,    also.     "Highways";    "Municipal    Corpora- 
tions";   Towns." 
Taxation  of  property  of  conaty,  aee  "Taxation." 

A  board  of  chosen  freeholders,  under  Act  May 
16,  1S94,  S  2.  cannot  take  from  the  director  of 
the  board  the  right  to  appoint  a  stajiding  com- 
mittee.—Clayton  V.  Board  of  Chosen  Freehold- 
ers (N.  J.  Sup.)  725. 

A  soldier's  monument  is  not  a  county  building, 
within  the  act  of  April  19,  1895.— Van  Baman  v. 
Gallagher  (Pa.)  832. 

Where  taxes  and  amounts  due  the  county  are 
in  excess  of  its  liability,  inclnding  contract  sued 
for,  the  letting  of  such  contracts  was  not  uncon- 
stitutional.- Van  Baman  y.  Gallagher  (Pa.)  832. 

A  treasurer  of  a  county  of  over  150,000  in- 
habitants cannot  appropriate  to  his  own  use  fees 
for  the  performance  of  any  ofllcial  duty.— Schnyl- 
kill  County  v.  Pepper  (Pa.)  835. 


Act  of  county  commiaaijners  In  approTing  a 
bond  given  by  railroad  contractors  Md  judicial, 
and  hence  final. — ^Lowell  v.  Washington  County 
R.  Co.  (Me.)  869. 

Where  the  county  derk  certifying  bills  added 
an  illegal  fee  thereto,  and  collected  it,  the  county 
can  ri  cover  the  same. — Troth  v.  Board  of  Chost'ii 
Freeholders  of  Connty  of  (3amden  (N.  J.  Err.  & 
App.)  1017. 

I  Under  P.  L.  1874,  p.  280,  fees  diarged  by  the 
clerk  of  Camden  county  for  services  as  clerk  of 

I  the  courts  belong  to  the  county.— Troth  t.  Board 
of  Chosen  Freeholders  of  County  of  Camden  (X. 
J.  Err.  &  App.)  1017. 

I  Clerk  of  Camden  county  is  not  entitled  to  fee* 
for  reviewing,  correcting,  and  certifying  bills.— 
Troth  V.  Board  of  Chosen  Freeholders  of  Couoty 

I  of  Camden  (N.  J.  Err.  &  App.)  1017. 

COURTS. 

Review  of  decision  of  county  commissioner,  see 

"Counties." 
Trial  by  court,  see  "Trial" 

19  Laws,  c.  655,  f  5.  granting  an  appeal  from 
a  justice's  court  to  the  superior  court,  is  consti- 
tutional.— Morrow  v.  State  (Del.  Err.  &  Ani.l 
43. 

The  supreme  court  does  not  have  original  ju- 
risdiction of  a  petition  for  the  reproducti<m  of 
a  lost  deed.— In  re  Nichols  (Pa.)  95. 

The  orphans'  court  hrid  to  have  no  jurisdic- 
tion to  pass  on  the  validity  of  releases  given 
executor  by  distributees.  -—Shafer  v.  Shafi-r 
(Md.)  167. 

A  court  of  special  sessions  is  a  special  tribunal, 
dependent  for  jurisdiction  on  the  statutes.— 
O'Keefe  v.  Moore  (N.  3.  Sup.)  453. 

Common  pleas  division  of  supreme  court  hM  tu 
have  jurisdiction  of  indictment  found  by  old 
court  of  common  pleas,  and  transmitted  to  com- 
mon pleas  division  after  court  of  common  plea* 
was  abolished.— State  v.  Dalton  (R.  I.)  673. 

Pennsylvania  courts  have  jnrisjictiou  of  qne»- 
tion  whether  party  is  estopped  to  dispute  the 
validity  of  a  Pennsylvania  assignment  for  the 
benefit  of  creditors  under  Inwa  of  otht-r  states.— 
KendaU  v.  McClnre  Coke  Co.  (Pa.)  823. 

The  commencement  of  suit  in  tbe  county  coon 
on  a  claim  due  a  dece<Ient's  estate  held  to  ouiit 
probate  jurisdiction.— Kenny  t.  Howard  (Vt.» 
1044. 

In  an  action  to  compel  defendant  to  transfer  to 
plaintiff  a  certain  patent,  the  fact  that  the  cnm- 
plaint  concluded  with  a  claim  for  (."(.OOO  damages 
brought  it  within  the  jurisdiction  of  Uie  superior 
court,  though  the  oomolaint  alleged  that  the  pat- 
ent was  bought  for  $300.— Starr  Cash  &  Pttk- 
a«e  (^ar  Co.  v.  Starr  ((3onn.)  1057. 

COVENANT.  ACTION  OF. 

Survival  of  action,  see  "Abatement  mad  Be- 
vival." 

COVERTURE. 

See  "Husband  and  Wife." 

CREDITORS. 

See  "Assignments  for  Benefit  of  Cieditors";  "la- 
solvency." 

CRIMINAL  LAV/. 

See,  also.  "Indictment  and  Information**;  "Wit- 
nesses." 

Particular  crimes,  see  "Abortion'*;  "Contempt"; 
"Disorderly  House";  "Embeiriement";  "Gam- 
ing"; "Homicide";  "Intoxicating  Liquors"; 
"Lotteries'";  "Seduction." 
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Violation  of  act  regulating  draggista,  aee  "Drug- 
gists." 

of  fiahery  lawa,  aee  "Pish." 

of  game  laws,  see  "Game." 

of  liquor  laws,  see  "Intoxicating  Liquors." 

of   truancy   law,   aee   "Schools  and   School 

DistricU." 

Unless  it   appears   that   defendant   was   not 
conscious  at  the  time  of  the  crime  that  the  act 
was    morally    wrong,    he    is    responsible,   even ' 
though  he  was  compelled  to  its  commission  l^  I 
an  irresistible  impulse. — Genz  ▼.  State  (N.  J. 
Urr.  &  App.)  09. 

Refusal  of  continuance  on  the  ground  that  i 
counsel  did  not  hare  time  to  prepare  for  trial  1 
hrld  not  erroneous.— State  t.  Iiee  ((-onn.)  75.  '  I 

When  construction  of  statute  is  for  the  court  i 
on  prosecution  for  riolating  it. — State  t.  Main 
iConn.)  80. 

In  a  prosecution  under  a  statute,  its  consti- 1 
tutirmality  is  a  question  for  the  court. — State  ' 
V.  Slain  (Conn.)  80. 

Under  Const,  c.  1,  art.  5,  the  legislature  can 
prescribe  the  form  of  complaint  for  violation  of 
a  police   regulation.— State   y.   McCaffrey   (Vt.) 

A  new  trial  will  not  be  granted  on  account  of 
the  absence  of  witnesses  where  it  is  doubtful 
that  a  different  result  would  be  arrived  at  in  an- 
other trial.— Badger  t.  State  (Vt.)  280. 

A  new  trial  will  not  be  granted  on  account  of 
the  absence  of  witnesses  where  no  continuance 
was  asked.— Badger  v.  State  (Vt.)  28(5. 

Discretion  of  the  trial  court  In  refusing  a  new 
trial  is  not  reviewatle. — Commonwealth  t.  Eisen- 
hower (Pa.)  621. 

The  fact  that  juryman  reported  the  evidence 
(or  a  newspaper  durmg  trial  held  not  ground  for 
new  trial.— State  v.  CottreU  (R.  I.)  947. 

Evldeaee. 

Record  of  a  public  board  cannot  be  impeach- 
ed by  oral  evidence  in  a  collateral  proceeding. — 
State  V.  Main  (Conn.)  80. 

Exceptions  of  the  statute  affording  matters 
of  excuse  only  must  be  shown  by  defendant. — 
State  V.  McCaffrey  (Vt)  234. 

Declarations  by  third  persons  as  to  weapon 
with  which  assault  was  made  hdd  inadmissible. 
-State  V.  Badger  (Vt.)  293. 

Defendant  waives  objection  to  swearing  of  wit- 
nesses in  English  without  an  interpreter,  whetv 
he  makes  no  objection  until  the  state  has  closed 
its  case. — Conmionwealth  v.  Valsalka  (Pa.)  4(^. 

The  city  judge  could  not  make  a  confession  of 
guilt,  made  to  nim  in  private,  the  sole  ground  of 
defendant's  conviction,  by  entering  the  same  in 
the  record. — Watson  v.  Treasurer  of  City  of 
Plainiield  (N.  J.  Sup.)  615. 

The  impression  of  defendant's  boots  in  tKe  sand 
heU  admissible  to  show  his  presence  in  a  place 
where  footprints  of  a  pecoliar  character  were 
seen.^Johnson  v.  State  (N.  J.  Brr.  &  App.)  949. 

Trial. 

A  refusal  to  set  aside  a  verdict  of  guilty  be- 
cause one  of  the  jurors  fell  asleep  for  a  moment 
field  not  error.— Commonwealth  v.  Jongrass  (Pa.) 
207. 

Argument  of  state's  attorney  held  not  ground 
for  reversal.— State  v.  Warner  (Vt.)  246. 

Where,  on  waiver  of  indictment  and  trial  by 
jury,  the  accused  consents  only  to  a  trial  before 
three  judges,  he  cannot  l>e  tried  by  one. — 
O'Keefe  v.  Moore  (N.  J.  Sup.)  453.  j 

Permitting  private  counsel  to  close  the  case 
for  the  state  is  not  ground  for  reversal. — Com- 
monwealth V.  Eisenhower  (Pa.)  521.  : 

Where  the  accused  testified  in  his  own  behalf,  { 
it  was  not  error  to  recall  him  for  further  cross- 


examination  while  the  rebuttal  testimony  of  the 
state  was  being  offered.  —  Commonwealth  v. 
Eisenhower  (Pa.)  521. 

Sufficiency  of  verdict  indorsed  on  indictment 
determined.— State  v.  Webber  (Me.)  877. 

Verdict  agree<l  on  after  keeper  of  jury  bad 
announced  that  they  were  discharged  held  proper- 
ly received.— State  v.  CottreU  (R.  I.)  947. 

A  mittimus  reciting  that  defendant  bad  been 
convicted  of  keeping  intoxicating  liquors  with  in- 
tent to  sell  held  to  sufficiently  describe  the  offense. 
—In  re  Thayer  (Vt)  1042. 

^—  InstraetioiM. 

Failure  to  charge  on  a  certain  pmnt  cannot 
be  reviewed  where  no  exception  is  taken. — State 
V.  Warner  (Vt)  246. 

A  charge  that  defendant  must  prove  the  alibi 
set  up  by  a  preponderance  of  evidence  held 
erroneous. — Sherlock  v.  State  (N.  J.  Sup.)  435. 

A  charge  that,  if  the  jury  believe  the  evi- 
dence of  the  state,  it  is  its  duty  to  convict,  held 
not  improi)er  if  the  jury  is  properly  instructed 
as  to  reasonable  doubt — Derby  v.  State  (N.  .T. 
Sup.)  614. 

A  refusal  of  the  court  to  instruct  the  jury  to 
acquit  cannot  be  a.s.signed  as  error. — Binderuagle 
V.  State  (N.  J.  Sup.)  (>19. 

Appeal  and  error. 

Where  evidence  illegally  admitted  could  not 
have    iujurioasly    affected    defendant    it   is    no 

f round  for  reversal. — Genz  v.  State  (N.  J.  Err. 
:  App.)  69. 

Refusal  to  allow  defendant  to  examine  each 
juror  under  oath  will  not  lie  disturlwd. — State 
V.  Lee  (Conn.)  75. 

Under  Pub.  Acts  1893,  c.  51,  a  new  trial  may 
be  granted  on  appeal  on  the  ground  that  the 
verdict  is  against  the  evidence.— State  v.  Lee 
(Conn.)  75. 

On  appeal  a  motion  in  arrest  of  sentence  can- 
not be  heard  on  affidavits  without  findings  of 
fact  of  the  trial  court— State  v.  Warner  (Vt) 
246. 

Objectionable  remarks  of  counsel  will  not  be 
considered  on  appeal,  unless  the  attention  of  the 
trial  court  was  called  thereto  at  the  time. — Com- 
monwealth V.  Eisenhower  (Pa.)  621. 

It  is  harmless  to  overrule  a  question  where  the 
court  permits  another  question  substantially  the 
same  to  be  asked.— Clifford  v.  State  (N.  J.  Sup.) 
1101. 

CROSS-EXAMINATION. 

See  "Witnesses." 

CROSSINGS. 

Acddents  at,  see  "Railroads." 

DAMAGES. 

For  frivolous  appeal,  see  "Costs." 

For  land  taken  for  public  use,  see  "Eminent 
Domain." 

For  particular  injuries,  see  "Assault  and  Bat- 
tery"; "Death";  "Libel  and  Slander";  "Mali- 
cious Prosecution." 

In  replevin,  see  "Replevin." 

On  condemnation  of  water  rights,  see  "Waters 
»nd  Water  Courses." 

What  damages  may  be  allowed  for  personal 
injuries  determined. — Ford  v.  Charles  Warner 
Co.  (Del.  Super.)  39. 

When  exemplary  damages  may  be  recovered 
for  negligence  of  servant. — Ford  y.  Charles 
Warner  Co.  (Del.  Super.)  39. 

Evidence  that  plaintiff  had  curvature  of  the 
spine  and  defective  eyesight  held  admissible  with- 
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out  an  allegation  In  respect  thereto.— Manley  t. 
Belaware  &  U.  Canal  Co.  (Vt)  279. 

Physical  examination  of  plaintiff  held  proper- 
ly refused  when  not  asked  until  close  of  testi- 
mony.— Bagley  t.  Mason  (Vt.)  287. 

Actual  damage,  resulting  from  a  voluntary  act, 
is  not  justified  by  the  fact  that  the  damage  was 
unintentional. — Harris  r.  Eaton  (R.  1.)  308. 

Measure  of  damages  determined  where  an  ad- 
ministrator is  substituted  in  an  action  for  per- 
sonal injuries  on  death  of  plaintiff. — Maher  v. 
Philadelphia  Traction  Co.  (Fa.)  571. 

A  verdict  for  $300  for  a  broken  arm  and  other 
injuries  is  not  excessive.— Hutcbings  t.  Inhatdt- 
anU  of  Sullivan  (Me.)  883. 

DEATH. 

Where  a  person  removes  from  the  state  to 
establish  a  home  in  another  country  at  a  well- 
known  place,  if  living  when  last  heard  from, 
the  presumption  of  life  continues. — Francis  v. 
Francis  (Pa.)  120. 

A  nonresident  alien  is  not  entitled  to  benefit 
of  Act  AprU  26,  1855,  relating  to  death  by 
wrongful  act.— E)eni  v.  Pennsylvania  R.  Co. 
(Pa.)  558. 

Where  three  sisters  perish  in  the  same  disaster, 
held,  that  the  succession  to  their  estates  is  to  be 
determined  as  if  death  occurred  to  all  at  the 
same  moment.— In  re  Wilbor  (R.  I.)  634. 

In  an  action  for  death  by  wrongful  act,  held 
unnecessary  to  aver  that  there  are  any  heirs. — 
Budd  v.  Meriden  Electric  R.  Co.  (Conn.)  683. 

A  verdict  for  $3,800  for  the  death  of  a  person 
held  supported  by  the  evidence. — Williams  t. 
Camden  &  A.  R.  Co.  (N.  J.  Sup.)  1107. 

DEATH  BY  WRONGFUL  ACT. 

See  "Death." 

DECEDENTS. 

See  "Executors  and  Administrators";  "Wills." 
Testimony   as   to  transactions   with,   see   "Wit- 
nesses." 

see  "Fraud."  O^^EIT. 

DECLARATIONS. 

As  evidence,  see  "Criminal  Law";    "Evidence." 

DECREE 

See  "Judgment." 

DEDICATION. 

The  filing  of  a  map  on  which  certain  land  is 
shown  as  a  public  square  will  not  operate  as  a 
dedication,  where,  by  a  contract  previously 
recorded,  the  maker  of  the  map  had  agreed  to 
convey  an  interest  in  it  to  another. — South  Bal- 
timore Harbor  &  Improvement  Co.  of  Anne 
Arundel  County  v.  Smith  (Md.)  27. 

An  invalid  ordinance  authorizing  a  railroad 
company  to  construct  a  track  on  a  certain  ave- 
nue held  not  an  acceptance  of  the  avenue  as  a 
street— Thompson  v.  Ocean  City  R.  Co.  (N.  J. 
Ch.)  129. 

Clause  in  deed  executed  before  dedication  of 
street  held  not  to  limit  grantee's  riphts  in  such 
street  as  an  abutter.— Elliott  v.  Jenkins  (Vt.) 
272. 

Dedication  of  street  arising  from  implied  cove- 
nant to  grantee  w  revoked  by  a  conveyance  of 
the  street  to  the  siihie  grniitee. — Clendenin  v. 
Maryland  Const  Co.  of  Baltimore  City  (Md.) 
708. 


One  who  dedicates  Lind  as  a  highway  may  re- 
serve to  himself  and  his  assigns  the  right  to  con- 
struct and  to  operate  a  railroad  therein. — TaJlai 
T.  City  of  Hoboken  (N.  J.  Err.  St  App.)  895. 

DEEDS. 

See,  also,  "Chattel  Mortgages";  "Basements"; 
"Estates";  "Fraudulent  Conveyances";  "Mort- 
gages";   "Vendor  and  Purchaser." 

Cancellation  of,  see  "Cancellation  of  Instm- 
ments." 

Estoppel  by  deed,  see  "Estoppel." 

Negligence  of  grantor  of  defective  premises,  see 
"NegUfence." 

Parol  evidence  to  affect,  see  "Evidence." 

A  contract  by  which  one  party  agrees  to  sell, 
and  tiie  other  to  buy,  real  estate  on  certain 
conditions,  if  properly  executed,  is  entitled  to 
record. — Soutti  Baltimore  Harbor  &  Improve- 
ment Co.  of  Anne  Arundel  County  r.  Smith 
(Md.)  27. 

A  deed  conveying  Ii.  street  whenever  another 
street  is  opened  and  L.  street  is  closed,  held  to 
transfer  all  the  estate  the  grantor  had  in  the 
roadbed.— Baldwin  v.  Trimble  (Md.)  17«. 

Condition  of  deed  providing  for  support  of 
grantor  held  not  waived.— Dunklee  t.  Hooper 
(Vt.)  225. 

Breach  of  conditions  in  a  deed  providing  for 
future  support  Iteld  waived.— Dunklee  v.  Hooper 
(Vt.)  225. 

Evidence  held  inadmissible  to  show  that  a 
breadi  of  conditions  was  not  waived. — Dunklee 
V.  Hooper  CV't.)  225. 

Deed  construed,  and  held  to  contain  a  condi- 
tion subsequent  vesting  title  in  the  grantee  until 
breach  thereof.— Shum  v.  Chighom  (Vt)  236. 

Bight  of  grantee,  nndw  a  deed  containing  a 
condition  subsequent  to  transfer  hetore  forfei- 
ture for  breach  thereof,  determined.— Shum  r. 
Claghom  (Vt)  236. 

A  deed  of  land  for  a  public  school,  and  for  no 
other  purpose,  held  not  to  create  a  condition  sub- 
sequent with  forfeiture,  in  case  of  use  for  no 
other  purpose. — Faith  v.  Bowles  (Md.)  711. 

Presumption  of  delivery  from  recording  is  re- 
buttublo.— Fair  Haven  Marble  &  Marbleized 
SInte  Co.  V.  Owens  (Vt)  749. 

The  fact  that  the  grantor  removed  to  another 
house  on  the  premises  held  not  to  show  an  aban- 
donment of  an  agreement  by  the  grantee  to  «ap^ 
l)ort  the  grantor  for  life.— Chase  v.  Chaae  (B.  I.i 
804. 

An  exception  in  a  covenant  against  incnm- 
brnnces  by  such  rights  of  way,  if  any,  as  may 
exist,  is  not  an  admission  of  sudi  ri^ts. — Bots- 
ford  V.  WuUace  iConu.)  902. 

Grantees  in  a  deed  providing  for  right  of  way 
In  common  with  the  ^rantoi  held  to  lose  their 
right  of  way  by  excludmg  the  grantor. — Botsford 
V.  Wallace  (Conn.)  902. 

Deed  construed,  and  held  that  ^antor  retained 
the  right  to  mortgage  the  fee. — Bouton  v.  Doty 
(Conn.)  1064. 

A  reservation  by  tht  grantor  of  a  fee,  subject 
to  a  life  estate,  of  the  power  to  mortgage  the  fe^, 
held  valid.— Bouton  v.  Doty  (Conn.)  1064. 

A  recital  in  a  deed  held  not  notice  to  the  grantee 
of  a  prior  unrecorded  deed  of  part  of  the  pMftr- 
ty.— Paul  T.  KersweU  (N.  J.  Sup.)  1102. 

DE  FACTO  OFFICERS. 

See  "Ofllcers." 

DEFAULT. 

Judgment  by,  see  "Judgment"         . 
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DEFECTIVE  APPLIANCES. 

See  "Master  and  Serrant." 

DEFECTIVE  SIDEWALKS. 

See  "Municipal  Corporations." 

DEFECTIVE  STREETS. 

See  "Municipal  Corporations." 

DEMURRER. 

See  "Eqidty";    "Pleading." 

DEPOSITARIES. 

Where  depositary  appropriated  money  in  the 
course  of  business,  and  went  into  the  hands  of  a 
receiver,  held,  ttmt  the  owner  was  entitled  to  be 
repaid.— York  y.  York  Market  Co.  (N.  H.)  1038. 

DESCENT  AND  DISTRIBUTION. 

See.     also,     "Bizecutors    and     Administrators"; 
"Wills."  ] 

Heirs  of  a  deceased  wife  hare  as  aKainst  her 
huxband  an  equity  to  have  stock  pledged  by 
her  for  payment  of  mortgage  applied  to  satis- 
fy the  mortgage  before  recourse  to  the  lands. — 
Bacon  v.  JDevmney  (N.  J.  Oh.)  144. 

Accumulations  of  income  from  a  trust  fund 
lawfully  retained  until  the  beneficiary's  death 
to  meet  contingencies  held  not  to  follow  the 
trust  fund,  but  to  pass  under  the  intestate  law. 
—In  re  Howell's  Estate  (Pa.)  181;  Appeal  of 
Campbell,  Id. 

Acceptance  of  devise  on  condition  to  furnish  a 

home  for  an  uncle  held  to  create  a  family  relation, 
excluding  implied  contract  to  pay  for  personal 
services.— In  re  Lackey's  Estate  (Pa.)  813. 

Where  an  heir  dies  after  confirmation  of  sale 
of  his  ancestor's  land  by  the  court,  but  before 
deed,  his  interest  descends  as  land. — ^In  re 
Schmid's  Estate  (Pa.)  928;  In  re  Dnnlap's  Ap- 
peal, Id. 

DESCRIPTION. 

In  chattel  mortgage,  see  "Chattel  Mortgages." 

DEVISES. 

See  "Wills." 

To  diarities.  see  "Obarities." 

DIRECTING  VERDICT. 

See  "Trial." 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  Client." 

DISCHARGE. 

Of  insolvent,  see  "Insolvency." 

Of  surety,  see  "Principal  and  Surety." 

DISCOVERY. 

A  bill  for  discovery  of  definitely  ascertained 
Kums  dismissed  on  the  ground  that  an  adequate 
remedy  exists  at  law.— Thiefes  v.  Mason  (N.  J. 
Ch.  406. 

When  a  case  is  made  for  relief  and  discovery, 
discovery  will  be  compelled,  though  answer  with- 
out oath  is  prayed.— Manley  v.  Mickle  (N.  J. 
Err.  &  App.)  738. 


One  who  hns  no  interest  in  property  is  not  en- 
titled to  a  discovery  coDceming  a  chattel  mort- 
gage thereon.— Camp  v.  Ward  (¥♦,)  747. 

DISCRETION. 

In  allowance  of  certiorari,  see  "Certiorari." 
Of  trial  court,  see  "Appeal  and  Error." 
in  criminal  cases,  see  "Criminal  I^w." 

DISMISSAL  AND  NONSUIT. 

Directing  verdict  at  trial,  see  "Trial." 

A  discontinuance  as  to  some  of  several  joint 
defendants  operates  as  a  discontinuance  as  to 
all.— Peninsular  Lumber  Co.  T.  Fehrenbach 
(Del.  Super.)  38. 

When  scire  facias  on  lien  will  be  quashed 
and  statement  of  claims  stricken  from  the  rec- 
ord for  want  of  prosecution. — Peninsular  Lum- 
ber Co.  V.  Fehrenbach  (Del.  Super.)  38. 

Where  plaintiff  fails  to  prove  the  cause  of 
action  alleged,  a  nonsuit  is  proper,  in  the  ab- 
sence of  a  motion  to  amend. — Case  v.  Central 
R.  Co.  of  New  Jersey  (N.  J.  Err.  &  App.)  65. 

DISORDERLY  HOUSE. 

Evidence  of  habitual  illegal  sales  of  intoxicat- 
ing liquors  Md  admissible  on  a  common-law  in- 
1  dictment  for  keeping  a  disorderly  house.— Derby 
V.  State  (N.  J.  Sup.)  614. 

I  (3ondnct  of  persons  who  are  inmates  of  an  al- 
•  leged  disorderly  house  and  their  language  are 
,  admissible  in  evidence  to  establish  the  character 
!  of  the  house.— Bindemagle  v.  State  (N.  J.  Sup.) 
,619. 


While  the  court  usually  defines  the  facts  nec- 
essary to  constitute  a  disorderly  house,  whether 
the  proof  is  s\ifflcient  is  for  the  jury. — Bindema- 
gle T.  State  (N.  J.  Sup.)  619. 

DISSOLUTION. 

Of  attadunent,  see  "Attachment" 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

Act  1881  (P.  L.  314),  fixing  the  salary  of 
assistant  district  attorneys  in  certain  counties, 
hdd  not  to  apply  to  an  assistant  district  attor- 
ney created  for  Allegheny  county  by  Act  Feb. 
6,  1867  (p.  L.  14(8.— Edwards  v.  AUegheny 
County  (Pa.)  337. 

DIVORCE. 

Evidence  held  insufficient  to  sustain  a  decree 
of  divorce  for  desertion. — Embley  t.  Embley 
(N.  J.  Ctx.)  46. 

A  decree  in  favor  of  a  wife  for  separate 
maintenance  on  account  of  abandonment  in  a 
suit  for  absolute  divorce  hdd  conclusive  evi- 
dence of  desertion. — Smith  v.  Smith  (N.  J.  Ch.) 
49. 

Evidence  in  a  suit  for  divorce  for  desertion 
hdd  insuflioient  to  show  improper  unwilling- 
ness on  the  part  of  the  wife  to  return  to  the 
husband.— Smith  v.  Smith  (N.  J.  Ch.)  49. 

Bill  by  husband  for  adultery  of  wife  denied  be- 
cause of  condonation. — Todd  v.  Todd  (N.  3.  Ch.) 
766. 

Two  years'  residence  in  the  state,  with  intent 
to  make  it  a  domicile,  held  necessary  for  jurisdic- 
tion.—Hooker  V.  Hooker  (N.  J.  Ch.)  773. 

Proof  of  three  or  four  separate  acts  of  violence 
at  different  times,  during  a  period  of  20  months, 
held  insufficient  to  sustain  a  decree  for  divorce  on 
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the  ground  of  extreme  cruelty.— Hewitt  v.  Hewitt 
(N.  J.  Ch.)  1011. 

The  iise  of  profane  language,  irreipectire  of  its 
effect  on  the  person  addresaed,  doeti  not  constitute 
extreme  cruelty. — Hewitt  t.  Hewitt  (N.  J.  Ch.) 
1011. 


See  "Animals." 


DOGS. 


DOMESTIC  RELATIONS. 

See    "Guardian    and    Ward";     "Husband    and 
Wife";    "Infants";    "Parent  and  Child." 


See  "Gifts." 


DONATIONS. 
DOWER. 


Sale  of  dower  land  in  action  (or  partition,  see 
"Partition." 

Where  dower  is  assigned  and  the  right  to  ap- 
peal is  waived  the  judgment  is  final  on  its  en- 
try.—Hammond  V.  Hammond  (R.  I.)  14. 

A  dowress  before  dower  assigned  cannot  mort- 
gage the  premises.- Ritt  v.  Dcvdge  (R.  I.)  810. 

DRUGGISTS. 

To  support  a  conviction  under  Act  May  24, 
1887,  as  amended  by  Act  .Tune  16,  1891,  regu- 
lating druggists,  it  must  appear  that  the  store 
carried  on  by  defendant  was  a  retail  store,  and 
that  defendant  acted  as  manager. — Common- 
wealth T.  Zacharias  (Pa.)  185. 

DUE  PROCESS  OF  LAW. 

See  "ConstituUonal  Law." 

DYING  DECLARATIONS. 

See  "Homicide." 

EASEMENTS. 

Basement  of  right  of  crossing  oyer  railroad 
tracks  hM  to  run  with  land.— Kathbun  t.  New 
York,  N.  H.  &  H.  B.   Co.  (R.  I.)  300. 

A  right  of  way  keid  terminated  by  a  conrey- 
ance.— Johnson  y.  Grant  (R.  I.)  707. 

A  city  using  a  stream  as  an  open  aewer  casDot 
acquire  by  ptesoription  a  right  to  neglect  its 
duty  to  keep  the  stream  open. — Owens  y.  City  of 
Lancaster  <Pa.)  858. 

The  owner  of  an  easement  is  not  bound  to  use 
it  in  the  particular  manner  prescribed  by  the  in- 
strument creating  it.  proTidcd  he  does  not  change 
or  increase  the  serritude. — Tallon  y.  City  of  Ho- 
boken  (N.  J.  Err.  &  App.)  895. 

Proof  of  user  is  not  competent  to  show  a  way 
of  necessity.- Botsford  v.  Wallace  (Conn.)  902. 

Grantee  of  a  strip  of  land  held  not  entitled  to 
way  of  necessity.— Botsford  v.  Wallace  (Conn.) 
902. 

Grantees  in  a  deed  providing  also  for  a  right 
of  wny  held  to  acquire  no  such  right  after  ex- 
cluding the  grantor  and  his  successor  by  a  deed 
from  the  grantor's  widow.— Botsford  v.  Wallace 
(Conn.)  902. 

Certain  evidence  held  inadmissible  to  show  a 
right  of  way.— Botsford  v.  Wallace  (Conn.)  902. 

EJECTMENT. 

Where  defendant  files  a  plea  for  defense  on 
equitable  grounds,  he  must  set  out  the  facts 
wnich  entitle  him  to  such  relief. — Shartzer  v. 
Mountain  Lake  Park  Ass'a  of  Garrett  C<ounty 
(Md.)  78a. 


Warrant  of  rcaarvey  Md  pcoperly  directed, 
where  there  was  an  issue  as  to  whether  the  land 
in  controversy  was  within  the  lines  of  a  certain 
tract. — %artzer  v.  Mountain  Lake  Park  Aaa'n 
of  Garrett  County  (Md.)  786. 

Plaintiff  held  not  bound  to  prove  actual  ouster. 
— Kelley  v.  Kelley  (Pa.)  830. 

ELECTIONS. 

Local  option  elections,  see  "Intoxicating  Liq- 
uors." 

Where  no  objection  to  a  certificate  of  nomi- 
nation is  filed  under  the  election  act  the  clerk 
must  treat  it  as  valid. — Hooa  v.  O'Donnell  iX. 
J.  Sup.)  72. 

Pasting  on  a  ballot  a  sticker  bearing  the 
name  of  the  ofRce  and  the  name  of  the  candi- 
date held  invalid.— In  re  Contested  Blection  o( 
Lawlor  (Pa.)  92. 

Rule  of  marking  ballots,  under  Act  June  10. 
1893,  determined.— In  re  Contested  Election  of 
Plynn  (Pa.)  623. 

Voter  held  entitled  to  registration,  though  prin- 
cipal place  of  business  was  outside  the  state. 
and  he  occupied  his  Maryland  home  only  b  por- 
tion of  each  year.— Bitter  t.  Btchison  (Md.)  T9C>. 

The  name  of  one  who  has  resided  in  a  town 
more  than  six  montha,  and  haa  filed  a  ootiflcate 
of  his  registration  in  another  town,  should  be 
placed  on  the  voting  list  by  the  board  of  can- 
vassers.—In  re  Voter's  Certificate  (R.  I.)  810. 

The  name  should  be  placed  on  such  list,  not  only 
for  general  elections,  but  also  for  deiniona  nf 
town  oflScers.— In  re  Voter's  Certificate  (B.  I.i 
810. 

A  voter  who  removed  from  one  ward  into 
another,  where  he  resided  for  over  rix  months, 
held  not  entitled  to  vote  in  the  former,  thODKh  be 
had  not  registered  in  the  hitter  from  lack  of 
opportunity.^Rauth  v.  Ward  (Md.)  806. 

ELECTRICITY. 

Liability  of  electric  company  for  ininriea  to  aerv- 

ant.  see  "Master  and  Servant." 

Bight  of  mayor  to  prevent  erection  of  poles,  see 
"Municipal  Corjjorations." 

Street  railroads  operated  by,  see  "Street  Rail- 
roads." 

Electric  light  companies  cannot  erect  polea  in 
the  streets  of  a  city  without  first  obtaining  from 
the  city  a  particular  designation  of  the  streets 
in  which  the  poles  may  be  placed. — Meyers  v. 
Hudson  County  Electric  Co.  (N.  J.  Sop.)  61& 

Escape  of  electricity  from  a  atreet  railway  to 
the  injury  of  a  horse  is  jaesnmptive  proof  .if 
negligence. — ^Trenton  Paaa.  By.  Co..  Connili- 
datcd,  V.  Cooper  (N.  J.  Bhr.  &  App.)  730;  Same 
v.  Bennett,  Id. 

EMBEZZLEMENT. 

On  trial  of  agent  for  fraudulent  converaMo  of 
principal's  money,  it  was  error  to  dtarge  that  a 
refusal  to  pay  over  the  unapplied  money  to  thtr 
principal  ou  lawful  demand  was  a  fraudulent  coo- 
version.— Burnett  V.  State  (N.  J.  Sup.)  622. 

An  indictment  for  embeaziement  is  insufficirat 
which  charges  that  defendant  received  certain 
money  in  his  public  office,  and  does  not  chanst 
that  he  fraudulentfy  converted  it  to  his  own  n><e. 
—State  V.  Carkin  (Me.)  878. 

EMINENT  DOMAIN. 

Public   improvements  in  cities,   see    "Munich 
Corporations." 

Claim  by  company  that  no  ri^ht  to  cnM»ior' 
existed  held  negatived  by  award  in  condemnatii>a 
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prooeedinsa  and  the  aettMi]  construction  of  erow- 
mxa.— Rathbnn  y.  Near  York,  N.  H.  &  H.  B. 
Co.  (R.  I.)  300. 

Prooeediaca  to  take  property. 

A  petition  for  coudemnation,  which  misstateB 
the  facts  so  that  one  statute  applies  to  the  facts 
as  stated,  and  a  different  statute  to  the  real  facts, 
is  erreneom.— Glacier  v.  New  Jersey  &  N.  Y.  R. 
Co.  (N.  J.  Sup.)  614. 

On  apiilication  by  a  railroad  company  for  the 
appointment  of  appraisers  of  land  taken,  the  fact 
of  the  necessity  is  shown  by  an  authenticated 
copy  of  the  rote  of  the  applicant  to  take  the  land 
and  a  copy  of  the  doings  of  the  railroad  commis- 
sioners thereunder. — New  York,  N.  H.  &  H.  R. 
Co.  T.  Long  (Conn.)  1070. 

On  the  hearing  of  an  application  for  the  ap- 
pointment at  commissioners  to  appraise  land  tak- 
en for  railroad  purposes,  held  error  not  to  allow 
defendants  to  show  that,  in  attempting  to  settle 
with  the  owners  thereof,  the  agent  of  the  rail- 
road company  stated  that  it  was  wanted  for 
steamboat  purposes. — New  York,  N.  H.  &  H.  R. 
Co.  T.  Long  (Conn.)  1070. 

The  approval  of  the  nilroad  commissioners  of 
an  application  by  a  railroad  company  to  condemn 
land,  under  Gen.  St.  }  3480,  determmes  the  ques- 
tion of  the  necessity  and  the  extent  of  the  taking. 
—New  York,  N.  H.  &  H.  R.  Co.  t.  Long  (Conn.) 
1070. 

It  is  immaterial  that  the  expression  of  the  cor- 
porate will  which  receives  the-  approval  of  the 
railroad  commissidners  was  formulated  outside 
the  state.— New  York,  N.  H.  tc  H.  R.  Co.  t. 
Long  (Conn.)  1070. 

OompensatloB. 

Injunction  refused  on  a  bill  to  restrain  the 
operation  of  a  street  railroad,  and  plaintiff  left 
to  his  remedy  for  damages. — Heilmau  v.  Leba- 
non &  A.  St.  Ry.  Co.  (Pa.)  119. 

Measure  of  damages  caused  by  raising  grade 
of  township  road  and  maintaining  a  track  there- 
on is  the  depreciation  in  value  of  an  abutting 
owner's  property. — Thompson  v.  Citizens'  Trac- 
tion Co.  (Pa.)  aXJ. 

The  benefits  to  be  derived  by  the  landowner, 
ID  consequence  of  a  railroad,  cannot  be  consid- 
•ere<l  in  awarding  him  compensation  for  the  tak- 
ing of  his  land  by  the  railroad  company. — Gla- 
lier  V.  New  Jersey  &  N.  Y.  R.  Co.  (S.  J.  Sup.) 
•614. 

Genera]  benefits  cannot  be  set  off  against  dam- 
apes  to  property  from  construction  of  elevated 
road.— Lake  Roland  Bl.  Ry.  Co.  v.  Frick  (Md.) 
«50. 

The  effect  of  construction  of  an  elevated  road 
on  property  cannot  be  shown  by  its  effect  on  orher 
proiierty  several  blocks  distant. — Lake  Roland 
El.  Ry.  Co.  V.  Frick  (Md.)  «50. 

In  action  to  recover  daninKes.  opinion  evidence 
AS  to  damage  done  an  adjoining  lot  cannot  be 
contradicted  by  proof  of  amount  received  by  the 
owners  thereof. — Lake  Roland  El.  Ry.  Co.  v. 
Weir  (Md.)  714. 

Injury  to  private  property  abutting  on  dedi- 
cated, but  unaccepted,  street,  hrld  not  within  or- 
dinance providing  special  remedy  to  enforce  col- 
lection of  judgment  for  such  injury,  when  caused 
by  railroad  company's  appropriation  of  public 
street  for  right  of  way. — McColgan  v.  Baltimore 
Belt  R.  Co.  (Md.)  716. 

In  proceedings  against  a  county  to  assess  dam- 
ages for  the  making  of  a  turnpike  road  free 
trom  tolls,  it  was  proper,  on  the  quoHtion  of 
value,  to  show  the  physical  condition  of  the 
road.— West  Chester  &  W.  Plank-Road  Co.  v. 
Chester  County  (Pa.)  005. 

It  was  also  proper  to  show  the  tax  returns 
made  by  the  otiicers  of  the  company  as  to  the 
value  of  its  capital  stock.- West  Chester  &  W. 
PJamk-itoad  Co.  v.  Chester  County   (Pa.)  905. 


When  rettuma  for  different  yMtra,  not  lacces- 
aive,  were  offered,  they  were  admissible  without 
proving  the  returns  for  the  intNYening  years. — 
West  Chester  ft  W.  Plank-Road  Co.  v.  Chester 
County  (Pa.)  905. 

Though  the  Inquiry  as  to  value  extended  over 
a  period  of  10  years,  some  of  such  returns  were 
admissible  without  proving  all  of  them  for  that 
period.— West  Chester  &  W.  Plauk-Road  Co.  v. 
Chester  County  (Pa.)  906. 

The  circumstance  that  unless  the  then  present 
length  of  the  road  was  doubled  within  three  years 
from  trial,  the  franchise  would  be  subject  to 
forfeiture,  was  also  an  element  affecting  the 
value.- West  Chester  &  W.  Plank-Road  Co.  v. 
Chester  County  (Fa.)  905. 

Measure  of  damages  on  condemnation  of  wata 
rights  determined.— New  London  Water  Board 
V.  Perry  (Conn.)  1059. 

EQUITY. 

See,  also,  "Account";  "Cancellation  of  Instru- 
ments"; "Charities";  "Discovery";  "Divorce"; 
■'Fraudulent       Conveyances";       "Injunction" 


"Marshaling    Assets    and    Securities' 
gages";      "Partition";      "Partnership" 


Mort- 
"Re- 
ceivers";   "Specific  Performance";    "^rr»ist«." 
I  Equitable  estoppel,  see  "Estoppel." 
relief  against  judgment,  see  "Judgment" 

When  holder  of  legal  title  sues  in  equity,  de- 
fendant may  assert  equitable  title  in  opposition. 
— ElUott  V.  Jenkins  (Vt.)  272. 

The  chancery  cotirt  ia  always  open  for  the  fil- 
ing of  a  motion  for  appeal  until  the  enrollment 
of  the  decree  under  V.  8.  {  915.— Village  of 
We«  Derby  v.  Newport  Cemetery  Ass'n  (Vt.) 
239. 

Code,  art.  16,  §  223,  requiring  evidence  to  re- 
main in  court  10  days,  subject  to  exceptions  be- 
fore the  bearing  of  the  case,  hrld  not  to  apply. — 
Chutterton   v.  Mason  (Md.)  9U0. 

Jnrisdletioil. 

A  bill  asserting  title  to  certain  land  as 
against  defendants  who  had  been  in  undis- 
turbed possession  for  years  will  not  lie  until 
the  title  is  first  adjudicated  at  law.— Freder- 
icks V.  Huber  (Pa.)  90. 

Equity  held  to  have  jurisdiction  of  a  bill 
against  a  corporation  which  has  transferred 
stock  on  the  production  of  forged  powers  of  at- 
torne.v,  to  cancel  transfer  and  require  reissue. — 
Pennsylvania  Co.  for  Insurances  on  Lives  & 
Granting  Annuities  v.  Franklin  Fire  Ins.  Co. 
(Pa.)  191. 

A  court  of  equity  has  jurisdiction  to  fix  the 
rent  to  become  due  for  an  ensuing  period  under 
a  lease,  where  an  arbitration  as  to  the  rental, 
provided  for  by  the  lease,  has  failed.— Grosvenor 
V.  Flint  (R.  I.)  304. 

Where  the  orphans'  court  could  only  grant  a 
portion  of  the  relief  prayed  for,  equity  will  retain 
the  bill.— Terhune  v.  Sibbald  (N.  J.  Ch.)  454. 

Where  remedy  by  action  at  law  would  be  in- 
couvenient,  it  ia  inadequate  so  as  to  autliorize 
suit  in  equity.— Boyd  v.  American  Carbon-Black 
Co.  (Pa.)  867. 

Ztaohes. 

A  bill  in  the  nature  of  an  action  for  deceit, 
brought  six  years  after  knowledge  of  the 
fraud,  is  barred  by  laches. — Braddock  Trust 
Co.  V.  Guarantee  Trust  &  Safe-Deposit  Co. 
(Pa.)  101. 

Mere  lapse  of  time  within  the  statutoiy  limit 
does  not  constitute  laches,  where  the  condition  of 
the  parties  remains  the  same. — Chase  ▼.  Chase 
(R.  L)  804. 

Pleading. 

A  bill  held  not  defective  in  failing  to  aver  in- 
adequate remedy  at  law. — ^Borie  v.  Satterthwaite 
(Pa.)  10*2. 


Digitized  by  VjOOQIC 


1136 


37  ATLANTIC   REPORTER. 


A  bill  to  declare  borough  contracts  rdd  for 
bad  faith  of  the  council  and  irregularity  of  the 
ordinance  on  which  they  were  based  could  not 
be  amended  by  alleging  that  the  increase  of  the 
borough  debt  as  a  result  of  the  contracts  was 
illegal. — Gallagher  v.  Borough  of  Olyphant  (Pa.) 
258. 

Ch.  Rule  213  does  not  authorize  a  motion  to 
strike  out  a  demurrer.— Stanbery  v.  Baker  (N. 
J.  Ch.)  351. 

Equity  has  power  to  strike  out  a  frivolous 
demurrer  on  motion.— Stanbery  v.  Baker  (N. 
J.  Ch.)  351. 

Where  a  demurrer  to  a  bill  is  accompanied 
by  atlWavit,  in  good  faith,  it  will  not  be  strick- 
en out  as  frivolous,  unless  complainant  would 
be  prejudiced  by  delay.— Stanbery  v.  Baker  (N. 
J.  Ch.)  351. 

A  bill,  where  it  does  not  clearly  appear 
whether  it  is  intended  to  establish  a  trust  or  to 
secure  specific  performance,  dismissed  as  with- 
out authority.— Hopkins  v.  Hopkins  (Md.)  371. 

Allegation  that  defendants  removed  a  building 
held  admitted  by  admission  that  it  was  removed, 
and  failure  to  deny  defendants'  complicity  there- 
in.—Tate  V.  Field  (N.  J.  Ch.)  440. 

The  defense  of  former  adjudication  may  be 
raised  by  answer  as  well  as  by  plea. — Isbam  v. 
Cooper  (N.  J.  Ch.)  402. 

On  amendment  of  bill  because  of  death  of  one 
of  the  complainants,  respondent  cannot  set  up 
defenses  not  contained  in  his  original  answer. — 
Dyer  v.  Cranston  Print  Works  Co.  (R.  I.)  632. 

When  there  is  submission  to  answer,  there 
must  be  full  answer.— Manley  t.  Mickle  (N.  J. 
Err.  &  App.)  738. 

A  cross  bill  held  maintainable  as  sadi.— Man- 
ley  V.  Mickle  (N.  J.  Err.  &  App.)  738. 

A  bill  held  insufflcieut  on  demurrer  in  alleging 
that  defendants  procured  false  testimony  or 
knew  of  the  falsity.— Camp  v.  Ward  (Vt.)  747. 

One  cannot  by  an  amended  bill  take  a  position 
inconsistent  wiUi  that  of  the  original  bill. — Cock- 
ey  T.  Plempel  (Md.)  792. 

Notice  must  be  given  defendant  in  the  original 
bill  to  answer  an  amended  bill  introducing  new 
matter.— Cockey  v.  Plempel  (Md.)  792. 

Laches  need  not  be  formally  pleaded. — Chase 
T.  Chase  (R.  I.)  804. 

Where  all  complainants  sought  to  recover  in 
their  right  as  taxpayers,  and  one  sought  to  re- 
cover as  a  shareholder  in  a  corporation,  hdd  that 
the  bill  was  multifarious.- Peabody  t.  Westerly 
Waterworks  (R.  I.)  807. 

ERROR. 

See  "Appeal  and  Error." 

ESTATES. 

See,  also,  "Remainders." 
Creation  of  by  will,  see  "WiUs." 

Estates  limited  over  to  persons  not  in  esse 
are  represented  by  the  living  owner  of  the  first 
estate  of  inheritance. — Doremus  v.  Dunham  (N. 
J.  Err.  &  App.)  62. 

ESTOPPEL 

To  dispute  validity  of  assignment,  see  "Assign- 
ments for  Benefit  of  Creditors." 

An  estoppel  to  deny  a  recital  in  a  bond  held 
sufficiently  pleniled  by  setting  out  tile  bond  as 
an  exhibit.— Village  of  Chester  v.  Leonard 
(Conn.)  397. 

By  deed. 

A  trustee  diverting  the  legal  estate  by  deed 
cannot  deny  the  title  so  created.— City  of  Perth 
Amboy  v.  Ramsay  (N.  J.  Sup.)  440. 


One  Indadng  a  person  to  make  a  loan  on  a 
mortgage,  a  description  of  which  he  fnmiahea, 
held  estopped  to  claim  that  part  of  land  within 
the  description  is  his  own. — ^aat  Greenwich  Inst. 
for  Savings  v.  Eenyon  (R.  I.)  632. 

A  grantor  held  not  estopped  by  covenant  of 
warranty  from  enforcing  an  existing  mortgage 
afterwards  assigned  to  him. — ^Hamill  t.  In- 
ventors' Manaf  g  Co.  (N.  J.  Oh.)  773. 

A  widow  hdd  not  estoppxed  by  the  covenants  of 
a  mortgage  of  her  dow»  interest  by  Pub.  St.  c. 
166,  S  4.— Ritt  V.  Dodge  (R.  I.)  810. 

Eonltalile  estoppel. 

Rule  that,  where  one  of  two  innocent  per- 
sons must  suffer  a  loss  from  the  fraud  of  a 
third,  the  loss  must  be  borne  by  the  one  whose 
negligence  enabled  the  third  person  to  commit 
the  fraud,  applied. — Pennsylvania  Co.  for  In- 
surances on  Lives  &  Granting  Annuities  ▼. 
Franklin  Fire  Ins.  Co.  (Pa.)  191. 

Railroad  company  held  estopped  to  deny  the 
privilege  of  a  crossing  to  the  grantee  of  one  for 
whom  the  crossing  was  constructed. — Rathbnn 
V.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.)  300. 

An  assignee  for  creditors  held  estopped  to  claim 
that  a  transfer  of  bonds  by  his  assignor  was 
void  as  a  fraudulent  preference. — Colt  v.  Seats 
Commercial  Co.  (B.  I.)  311. 

An  assignee  hdd  estopped  by  laches  from  qnes- 
tioning  the  validity  of  a  pledge  of  bonds  ^  his 
assignor. — Colt  v.  Sears  Commercial  C!o.  (R.  L) 
311. 

Voluntary  payments  by  stockholder*  under 
an  agreement  to  pay  to  the  assignee  of  a  cor- 
poration a  certain  sum  for  payment  of  its  debts 
held  not  to  estop  them  to  deny  the  force  of  the 
agreement,  it  not  having  been  signed  by  all  the 
solvent  members,  as  promised. — Brady  t.  Eliot 
(Pa.)  343. 

Sureties  on  a  contractor's  bond  hrJd  estopped 
to  deny  the  authority  of  one  of  the  parties  to 
enter  into  the  contract. — Village  of  Chester  t. 
Leonard  (Conn.)  397. 

A  corporation  hdd  estopped  to  charge  that  the 
assessment  roll  was  void  because  it  did  not  show 
that  the  assessment  was  limited  to  the  Idnds  of 
personalty  specified  by  statute. — Mowry  t.  SU- 
tersville  Mills   (R.   I.)  538. 

The  act  or  omission  of  the  party  to  be  estc^pel 
must  be  the  moving  cause  of  the  act  of  the  paily 
injured. — Mott  v.  German  Hospital  (N.  J.  Ch.( 
757. 

Parties  to  bill  for  sale  of  decedent's  lands  for 
purpose  of  partition  hdd  estopped,  after  shar- 
ing in  the  proceeds,  to  deny  the  validity  of  the 
sale. — Shartzer  v.  Mountain  Lake  Park  Ass'n 
of  Garrett  County  (Md.)  786. 

EVIDENCE. 

As  to  particular  facts  or  issues,  see  "Contractjt": 
"Deeds";  "Limitation  of  Actions":  "XegB- 
gence";   "Partnership";   "Trusts";    "Willa." 

In  action  against  carriers,  see  "Carriers." 

by  and  against  husband  and  wife,  see  "Hus- 
band and  Wife." 

for  bounty,  see  "Bounties." 

for  injury  by  animal,  see  "Animals." 

In  criminal  cases,  see  "Abortion";  ".\s8anlt  and 

BatteiT";      "Criminal      Law";      "Disordcily 

House  ,  "Homicide." 
In  particular  actions,  see  "Cancellation  of  lastm- 

ments";    "Divorce";    "Ejectment";    "Fraud": 

"Libel  and  Slander";   "Malldoua  Prosecntian"; 

"Seduction." 
Newly-discovered  evidence  as  ground  tat  new 

trial,  see  "New  Trial." 
Proof  of  judgment,  see  "Judgment." 
Transactions  with  decedent,  see  "Witnesses." 

In  an  action  for  personal  injuries,  the  burdm 
of  showing  defendant's  negligence  and  his  own 
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care  rests  on  plaintiff  throtifthout  the  cause.— 
Ashborne  t.  Town  of  Waterbury  (Conn.)  498. 

Jndlolal  motlee. 

Courts  will  take  judicial  notice  of  tlie  tree 
disease    termed     "peach     yellows."— State     v.  ■ 
Main  (Conn.)  80.  I 

The  court  will  take  judicial  notice  that  wine  ' 
is  intoxlcatinK.— Stnrace  v.  Rossi  (Vt.)  1109.  i 

Relevancy  and  competency. 

Statements    mode    by   one   ridiiie   on   a   car  | 
wliich  ran  over  a  person  who  had  fallen  on  the 
track,  held  admissible  as  part  of  the  res  gestie. 
—Coir  V.  Kaston  Transit  Co.  (Pa.)  89.  : 

PhotoRraphs.  in  order  to  be  admissible,  must  I 
bo  verified  by  proof  that  they  are  correct  resem-  . 
blances  of  the  subject.— Goldsboro  v.  Central  R.  I 
Co.  of  New  Jersey  (N.  J.  Sup.)  433. 

A  deed  hfld  inadmissible  to  show  for  what  the 
property  conveyed  was  sold. — Lake  Roland  EI. 
Ry.  Co.  V.  Frick  (Md.)  650. 

Evidence  in  contradiction  of  evidence  of  plain- 
tiff improperly  admitted  is  not  subject  to  objec- 
tion.—Bndd  T.  Meriden  Electric  R.  Co.  (Conn.) 
683. 

Words  spoken  by  a  driver  in  the  effort  to  con- 
trol a  runaway  horse  hrld  admissible. — Trenton 
Pass.  Rv.  Co..  Consolidntpd,  v.  Cooper  (N.  J. 
Err.  &  App.>  7.10:    Same  v.  Bennett,  Id, 

Certain  evidence  hrU  inadmissible  in  replevin 
(or  a  horse.— Kelley  v.  Downing  (Vt.)  968. 

One  who  heard  defendant's  statements  to  an- 
other cannot  state  whether  th^y  made  the  same 
statements  to  him.— Chatfield  v.  Bunnell  (Conn.) 
1074. 

]>eeIarationa  and  admlaeiom*. 

In  an  action  against  a  firm  for  personal  in- 
juries, declarations  of  one  partner,  having  no 
personal  knowledge  of  the  accident,  that  plain- 
tiff should  be  paid,  are  inadmissible  against  the 
firm.— Folk  v.  Schaeffer  (Pa.)  104. 

Declarations  of  a  motorman  of  the  car  which 
ran  over  a  person  held  admissible  as  part  of  the 
res  gestsB.- Coll  v.  Easton  Transit  Co.  (Pa.)  80. 

Evidence  held  inadmissible  as  words  accom- 
panving  an  act  and  explanatory  of  the  act. — State 
v.   Bradneck   (Conn.)   492. 

Deolarntions  of  mother  of  person  injured  that 
she  did  not  blame  the  motorman  held  inadmissi- 
ble.—Budd  V.  Meriden  EJlectric  R.  Co.  (Conn.) 
683. 

Parol  OTldenoe. 

In  action  on  written  contract,  parol  evidence 
to  vary  terms  held  inadmissible.  —  Pictorial 
League  v.  Nelson  (Vt.)  247. 

A  writing  held  to  require  explanation  by 
parol.— Schwab  v.  Ginkinger  (Pa.)  125. 

Parol  evidence  hrlii  inadmissible  to  vary  the 
terms  of  the  lease.- Hobbs  v.  Batory  (Md.)  713. 

Extrinsic  evidence  as  to  practical  construction 
of  deeds  held  inadmissible  where  there  is  no  am- 
biguity In  them.— Botsford  v.  Wallace  (Conn.) 
902. 

Parol  evidence  held  admissible  to  show  whether 
the  parties  to  non  interest  bearing  note  intended 
that  it  should  bear  interest  during  payee's  life. 
—Beaver  v.  Slear  (Pa.)  091. 

Written  contract,  in  the  absence  of  fraud  or 
mistake,  cannot  be  varied  by  parol  evidence. — 
Ellison  V.  Gray  (N.  J.  Err.  &  App.)  1018. 

Opinion  evidence. 

Deputy  commissionar  of  trees  known  as 
"peach  yellows"  could  be  examined  as  an  expert 
yritliout  qualifying. — State  v.  Main  (Conn.)  80. 

Evidence  as  to  signature  on  check  held  not 
to  justify  its  admission  as  a  test  paper. — Ful- 
1am  V.  Rose  (Pa.)  197, 
37  A.— 72 


A  question  hdd  not  objectionable  as  calling 
for  an  opinion.— Brown  v.  Town  of  Swanton 
(Vt.)  280. 

A  witness  may  give  his  opinion  as  to  how 
far  dirt  piled  beside  a  gully  will  go  towards  fill- 
ing the  gully. — ^Brown  v.  Town  of  Swanton  (Vt.) 
280. 

Question  as  to  whether  witness  "believed" 
plaintiff  to  be  in  pain  held  properly  excluded 
on  the  queetion  of  damages. — Bagley  v.  Mason 
(Vt.)  287. 

Testimony  of  electric  experts  as  to  the  man- 
agement  of  an  electric  car  held  admissible. — 
Laufer  v.  Bridgeport  Traction  Co.  (Conn.)  879. 

EXAMINATION. 

Of  witness,  see  "Witnesses." 
Physical  examination  in  action  for  personal  in- 
juries, see  "Damages." 

EXCEPTIONS. 

Reservation  in  lower  court,  see  "Appeal  and  Sir- 

ror." 
To  instructions,  see  "Trial," 

EXCEPTIONS,  BILL  OF. 

Sec  "Appeal  and  Error." 

EXCESSIVE  DAMAGES. 

See  "Damages." 

EXECUTION. 

That  the  clerk,  in  filing  execution  on  a  judg- 
ment, omitted  the  one  cent  damages,  hrld  no 
ground  for  setting  execution  aside.— Starkey  v. 
Waite  (Vt.)  292. 

Under  Gen.  St.  1420,  {  33,  indemnification  of 
sheriff  claimant's  remedy  is  by  replevin  or  tro- 
ver.— Harris  v.  Kranse  (N.  J.  Sup.)  439. 

Under  Act  Jtme  16,  1836.  relating  to  executions 
against  corporations,  a  sheriff  may  make  demand 
at  the  principal  ofBce  of  the  public  corporation, 
wherever  it  may  be  within  the  state. — Smith  v, 
Altoona  &  P,  Connecting  R.  Ck>.  (Pa.)  930. 

Seiiure  of  property  on  execution  by  individual 
creditors  of  owner  held  to  give  a  superior  right 
over  one  whose  claim  arose  from  contract  with 
such  owner  and  another  as  nominal  partners. — 
Himmelreich  v.  Shaffer  (Pa.)  1007. 

Sale. 

Sale  set  aside  at  suit  of  execution  debtor 
and  of  a  judgment  debtor  not  protected  by  the 
sale  because  of  collusion  at  the  sale  by  the 
bidders.- Lennon  v.  Heindel  (N.  J.  Ch.)  147. 

Sale  of  land  described  in  two  parcels  will  not 
be  set  aside  because  sold  as  a  whole. — Lennon 
v.  Heindel  (N.  J.  Ch.)  147. 

That  property  sold  for  $6,000  was  worth 
$9,000  is  not  ground  to  set  aside  a  sale. — Len- 
non V.  Heindel  (N.  .T.  Ch.)  147. 

It  is  proper  under  Act  April  7,  1870,  to  sell 
on  a  special  fi.  fa.  land  which  is  a  component 
part  of  a  corporation  plant. — Bell  v.  Wood  (Pa.) 
201. 

A  purchaser  at  execution  sale  held,  on  re- 
demption, entitled  to  reimbursement  for  repair- 
ing house  on  property.— Cosgrove  v.  Merz  (R.  I.) 
704. 

Amount  paid  at  execution  sale  in  satisfaction 
of  judgment  held,  on  redemption,  should  be  paid 
one  to  whom  the  purchaser  conveyed  the  prop- 
erty.— Cosgrove  v.  Merz  (R.  I.)  704. 

Vopplementary  prooeedlnp;*. 

An  interlocutory  order  in  aid  of  an  ansatis- 
fied  judgment  forbidding  iwyment  by  or  to  a 
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judgment  debtor  must  be  suitported  by  allexa- 
tions  of  a  specific  debt  or  trust  proved  by  oath. 
— Barr  v.  Voorhees  (N.  J.  Err.  &  App.)  134. 

In  proceedings  in  chancery  in  aid  of  an  on- 
satisfied  execution,  an  interlocutory  order  for 
discovery  should  specify  the  place  for  defend- 
ant's appearance.— Barr  v.  Voorhees  (N.  J.  Brr. 
&  App.)  134. 

EXECUTORS  AND  ADMINISTRATORS. 

See,  also,  "Descent  and  Distribution";    "Wills." 

Executors  who  failed  to  take  refanding  bonds 
from  legatees,  as  required  by  Act  Feb.  24, 
1834,  i  45,  hdd  personally  liable  to  a  creditor. — 
In  re  Robins'  Estate  (PaJ  121;  Appeal  of 
Hunter,  Id.;  Appeal  of  Philadelphia  Trust, 
Safe-Deposit  &  Insurance  Co.,  Id. 

A  release  in  full  to  an  executor  held  to  op- 
erate as  an  estoppel  in  pais.— Shafer  v.  Shafer 
(Md.)  167. 

Administration  should  not  be  granted  on  the 
estate  of  a  wife  dying  leaving  no  issue  and 
owing  no  debts. — ^Wilkinson  v.  Robertson  (Md.) 
208. 

An  executor  may  dispose  of  the  property  of 
the  testator  before  probate  of  the  will. — Thiefes 
V.  Mason  (N.  J.  Ch.)  455. 

Costs  are  not  recoverable  against  an  adminis- 
trator prosecuting  in  the  right  of  his  intestate. — 
Bell  V.  SajnueU  (N.  J.  Sup.)  613. 

Executors  may  sue  for  injuries  to  real  estate 
in  the  life  of  the  testator.— Lake  Roland  Kl.  Ry. 
Co.  V.  Frick  (Md.)  650. 

Bondsmen  of  executors  hdd  not  liable  for  devas- 
tavit by  executor  who  acquires  possession  of  the 
estate  as  trustee.— Woolley  v.  Price  (Md.)  644. 

Executors  hM  not  estopped  from  suing  in  the 
county  court  on  notes  due  the  estate,  by  reason 
of  their  having  contested  defendant's  claim 
against  the  estate  before  the  commisRioners  of  the 
probate  court,  who  acted  without  jurisdiction.— 
Kenny  v.  Howard  (Vt.)  1044, 

Appolmtaient. 

Widow,  by  renouncing  rights  to  administra- 
tion when  it  was  thought  her  husband  died  in- 
testate, hrld  entitled  to  notice  of  grant  of  let- 
ters on  discovery  of  w^ill. — ^Brodie  v.  Mitchell 
(Md.)  160. 

On  the  death  or  renunciation  of  an  executor, 
the  right  of  a  residuary  legatee  to  administer  is 
superior  to  that  of  the  next  of  kin,  and  on  his 
death  his  right  passes  to  bis  personal  representa- 
tives.—In  re  Booraem's  Estate  (N.  J.  Prerog.) 
727. 

All  else  being  equal,  a  son  will  be  preferred  to 
a  daughter  in  administration  of  the  estate. — In 
re  HiU'8  Estate  (X.  J.  Prerog.)  952. 

Consent  to  appointment  of  administrator  by 
next  of  kin  hdd  not  shown  by  the  evidence. — In 
re  Hill's  Estate  (N.  J.  Prerog.)  852. 

Pending  appeal  from  an  order  granting  admin- 
istration, the  court  cannot  discharge  adminis- 
trator and  appoint  another. — In  re  Hill's  Estate 
(N.  J.  Prerog.)  952. 

AlltMvsnoe  and  psymeatt  of  olainia. 

Claim  by  wife  against  estate  of  husband  for 
money  loaned  to  him  hrld  properly  limited. — In 
re  Dice's  Estate  (Pa.)  117. 

Where  a  widow,  as  administratrix,  petitioned 
for  leave  to  sell  the  real  estate  to  pay  her  claim, 
htld,  that  the  burden  was  on  her  to  show  the  va- 
lidity of  the  claim.— In  re  Martin's  Estate  (Pa.) 
561. 

Report  of  commission  to  examine  claims 
against  decedent  is  not  raidered  void  by  failure 
to  file  it  within  time  limited.— Providence  Steam 
Carpet  Beating  Co.  v.  Hazard  (R.  I.)  635. 


A  judgment  against  an  ezecntrix.  who  ia  alao 
a  devisee,  held  not  a  lien  against  the  estate  or 
that  part  of  it  devised. — Mott  v.  German  Hos- 
pital (N.  J.  Ch.)  757. 

Creditors  of  an  insolvent  estate  may  plead  limi- 
tation against  claim  of  another  oeditor.— In  re 
Claghom's  Estate  (Pa.)  918;  Appeal  of  Keller. 
Id. 

Estoppel  of  executor  to  plead  limitationa  held 
not  to  prevent  creditors  from  doing  so. — In  re 
Claghom's  Estate  (Pa.)  921;  Appeal  of  Commei^ 
dal  Nat.  Bank,  Id. 

Fraud  of  testator  and  executor  hHd  to  prevent 

!  running  of  limitations  until  discovery  of  facts.— 

In  re  Claghom's  Estate  (Pa.)  921;    AppesU  o( 


Commerciid  Nat.  Bank,  Id. 

Part  payment  by  executor*  does  not  interrupt 
ranning  of  limitations  in  favor  of  estate.— In  re 
Claghom's  Estate  (Pa.)  921;  Appeal  of  Com- 
mercial Nat.  Bank,  Id. 

Aooonntlmc  and  aettlemMit. 

It  is  error  for  the  executors  to  join  in  one  ac- 
count their  account  of  the  settlement  of  the  es- 
tate and  the  account  of  its  distribution.— In  re 
Robins'  Estate  (Pa.)  121;  Appeal  of  Hunter. 
Id.;  Appeal  of  Philadelphia  Trust,  Safe-De- 
posit &  ln<<nrance  Co.,  Id. 

After  approval  of  an  executor's  account,  hH4. 
that  the  burden  was  on  petitionera  to  show 
errors  therein.— Shafer  v.  Shafer  (Md.)  167. 

Liability  of  executor  on  sale  of  saloon  fixtures 
of  decedent  to  widow  determined. — In  re  Grimni*s 
Estate  (Pa.)  403;   Appeal  of  Monroe.  Id. 

An  executor  disposing  of  personalty  withmit 
proof  of  the  will  is  responsible  to  the  legatee*, 
but  not  to  the  administrator  c.  t.  a.  of  the  first 
testator.— Thiefes  v.  Mason  (N.  J.  Ck.)  4K. 

Administrator  settling  fiduciary  account  of  his 
intestate  is  not  concluded  thereby  tluit  he  has 
on  hand  the  specific  funds  shown  to  be  doe. — 
State  V.  Osborn  (Conn.)  491. 

Executors  held  entitled  to  5  per  sejA.  commis- 
sion under  a  direction  in  the  will  tsr  oompenaa- 
tion  in  addition  to  the  "usual  commission." — In 
re  Lilly's  Estate  (Pa.)  657;  Appeal  of  Sdiier,  Id. 

EXEMPLARY  DAMAGES. 

See  "Damages." 

EXEMPTIONS. 

Conveyance  of  exempt  property  by  insolvent,  see 

"Insolvency." 
Prom  taxation,  see  "Taxation." 

EXPERT  EVIDENCE 

See  "Evidence." 

FEES. 

Of  county  ofllcers.  see  "Counties." 

Of  sheriff,  see  "Sheriffs  and  Constables." 

FELLOW  SERVANTS. 

See  "Master  and  Servant." 

FERRIES. 

Failure  of  a  ferryman  to  furnish  diains  or 
bars  at  the  end  of  his  boat  held  not  nei!;liicent. 
where  the  tetiy  commiwipnerB  did  not  require 
him  to  do  so.— Gillette  v.  Uoodspeed  (Conn.)  973.. 

FINDINGS. 

By  court,  see  "Trial." 
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FINES. 

One  who  gare  information  which  resalted 
in  conviction,  htid  entitled  to  one-half  the  fine 
as  an  informer,  under  Code,  art.  27,  |  176.— 
Banner  t.  SUte  (Md.)  165. 

FIRE  INSURANCE. 

See  "Inwirance." 

FIRES. 

Liability  for  escape  of  fire,  see  "Negligence." 
Set  by  locomotive,  see  "Railroads." 

FISH. 

See,  also,  "Game." 

One  who  located  oyster  bed  and  planted  oys- 
ters therein  Md  to  have  reasonable  time  to  re- 
move, after  exclusive  rights  vest  in  riparian 
owner  under  Acts  18M,  c.  380,  |  47.— PoweU  v. 
Wilson  (Md.)  216. 

Title  by  possession  for  12  months  of  oyster- 
bed  location  under  AcU  18&4,  c.  380,  H  46,  47, 
held  revoked  by  the  creek  on  which  the  location 
ia  made  becoming  less  than  100' yards  wide  at 
its  mouth.— Powell  v.  Wilson  (Md.)  216. 

Right  of  locators  of  oyster  beds  under  Acts 
1894,  c.  380,  {  46,  determined.— Handy  v.  Mad- 
doz  (Md.)  222. 

Sufficiency  of  notice  of  location  of  oyster  bed 
under  Acts  1804.  c.  380,  t  46,  determined.- Han- 
dy T.  Maddoz  (Md.)  ^. 

Rev.  St.  c.  40,  {  S4,  relating  to  the  trans- 
portation of  fish,  held  constitutional.— State  v. 
Whitten   (Me.)  331. 

The  offense  of  transporting  trout,  except  in  the 
possession  of  the  owner,  held  sufficiently  set  out 
in  complaint.— State  v.  Whitten  (Me.)  331. 

Until  the  state  grants  exclusive  use  of  its  land 
under  water,  the  right  to  fish  upon  it  may  be  ex- 
ercised by  all  citizens  of  the  state. — Polhemus  v. 
Bateman  (N.  J.  Err.  &  App.)  1015. 

FIXTURES. 

Machinery  in  knitting  mills  held  fixtures,  as 
l)etween  the  mortKig6rs  and  mortgagees.— Ap- 
peal of  Muehling  iPa.)  527. 

Machines  adapted  to  defendant's  business  of 
wood-working,  placed  and  fastened  to  its  mill, 
held  fixtnres.- Lee  v.  Hubschmddt  Building  &, 
Wood-Working  Co.  (N.  J.  Ch.)  769. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgages." 

FRAUD. 

Cancellation  of  instruments  on  ground  of,  see 

"Cancellation  of  Instruments." 
In  application  for  insurance,  see  "Insurance." 
In  the  purchase  of  merchandise,  see  "Sales." 

An  action  of  deceit  in  the  sale  of  land  by  de- 
fendant's agent  will  not  lie  where  defendant  had 
no  knowledge  of  the  fraud. — Keefe  v.  ShoU  (Pa.) 

lie. 

It  was  immaterial  whether  or  not  defendant 
ratified  the  transaction,  since  the  action  was 
founded  on  fraud,  and  defendant's  knowledge 
thereof,  and  not  on  the  contract. — Keefe  v. 
ShoU  (Pa.)  116. 

Pages  in  a  book  from  which  a  defendant  made 
certam  computations,  which  he  falsely  represent- 
ed to  be  correct,  are  admissible  in  evidence  in  an 
action  to  recover  for  the  fraud.— McKindley  v. 
Drew  (VL)  285. 


In  an  action  to  recover  for  fraadulent  repre- 
sentations to  Induce  plaintiff  to  take  a  policy  of 
life  insurance  it  is  competent  for  plaintiff  to  show 
his  own  ignoraitce  of  life  insurance  and  defend- 
ant's familiarity  with  it.— McKindley  t.  Drew 
(Vt.)  286. 

Evidence  that  a  defendant  charged  with  hav- 
ing made  false  representations  in  a  transaction 
had  many  other  similar  transactions  at  about 
the  same  time  is  admissible  as  tending  to  im- 
peach the  accuracy  of  his  recollection  of  the  one 
in  issue.— McKindley  v.  Drew  (Vt)  285. 

Damages  recoverable  for  false  representations 
made  to  induce  plaintitF  to  take  life  insurance, 
which  he  has  repudiated,  is  the  amount  of  the 
premiuma  he  has  paid,  less  the  value  of  the  in- 
surance he  has  received.— McKindley  v.  Drew 
(Vt.)  285. 

Representations  of  defendant,  not  made  with 
intent  to  induce  plaintiff  to  act,  held  not  ground 
for  action  for  deceit— Butterfield  v.  Barber  (R. 
I.)  532. 

FRAUDS,  STATUTE  OF. 

An  agreement  to  sell  land  signed  by  the  ven- 
dor held  not  within  the  statute.— Borie  r.  Sat- 
terthwaite  (Pa.)  102. 

Written  agreement  to  nay  the  debt  of  another 
held  sufficient  under  tne  statute.- Rowell  v. 
Dunwoodle  (Vt.)  227. 

Sale  of  growinsr  trees,  within  section  17  of 
the  statute,  held  to  have  been  validated  by  de- 
livery and  acceptance. — Leonard  v.Medford  (Md.) 
365. 

A  sale  of  growing  trees,  to  be  presently  cut 
and  removed  by  the  buyer,  is  not  within  the 
fourth  section  of  the  statute.— Leonard  v.  Med- 
ford  (Md.).865. 

An  oral  agreement  for  support,  in  consideration 
of  certain  domestic  services,  had  not  within  the 
statute.— Eiscrman  v.  Schneider  (N.  J.  Sup.)  623. 

A  real-estate  agent  agreed  with  plaintiff  that, 
if  he  would  buy  certain  lands,  he  would  allow 
plaintiff  his  commission  and  reduce  the  price 
thereby.  Held,  the  agreement  was  not  within 
the  statute  of  frauds.— Spengeman  v.  Palestine 
Bldg.  AsB'n  (N.  3.  Sup.)  723. 

FRAUDULENT  CONVEYANCES. 

Instruction  as  to  effect  of  purchase  of  land 
by  husband  in  wife's  name  held  proper.— Mulley 
V.  Shoemaker  (Pa.)  94. 

In  a  suit  to  set  aside  a  conveyance,  the  grantee 
is  a  necessary  ixirty.- Terhune  v.  Sibbald  (N.  J. 
Ch.)  454. 

A  mortgage  given  to  secure  future  advances 
held  valid  as  to  advances  subsequently  made. — 
In  re  Johnson  (R.  I.)  531. 

Delay  of  three  months  in  filing  a  mortgage 
held  not  to  render  it  fraudulent  as  to  creditors. — 
In  re  Johnson  (R.  I.)  531. 

A  creditor  need  not  have  judgment  before  the 
debtor  makes  an  assiKnment  in  order  to  attack 
for  fraud  judgments  obtained  before  the  assign- 
ment—In re  Hogan's  BIstate  (Pa.)  548. 

An  assignment  of  an  interest  as  legatee  to  pay 
certain  debts  held  not  fraudulent. — Stockbridge  y. 
Franklin  Bank  of  Baltimore  (Md.)  645. 

Services  by  members  of  family  held  insufficient 
consideration  for  transfer. — Fair  Haven  Mar- 
ble &  Marbleized  Slate  Co.  v.  Owens  (Vt.)  749. 

Indebtedness  for  advances  on  contract  not  pro- 
vided for  therein  held  to  date  only  from  time 
when  they  were  made. — Pair  Haven  Marble  & 
Marbleized  Slate  Co.  v.  Owens  (Vt)  749. 

Extent  of  invalidity  of  conveyances  without 
consideration,  leaving  grantor  without  means  to 
pay  his  debts,  in  the  absence  of  actual  fraud. — 
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Fair  Haven  Marble  &  Marbleized  Slate  Co.  t. 
Owens  (Vt)  749. 

Debts  against  a  grantor  firm  are  proved  to  be 
in  existence  -when  deeds  are  made,  where  it  is 
shown  that  the  firm  sold  out  its  entire  business  on 
the  day  on  which  the  deeds  were  executed. — 
Ohatterton   v.   Mason   (Md.)   960. 

A  transfer  held  in  fraud  of  creditors,  though 
it  was  for  a  valuable  consideration. — Ohatterton 
v.  Mason  (Md.)  960. 

A  personal  decree  against  the  grantee  for  the 
value  of  the  goods,  which  he  had  disposed  of,  held 
error,  under  the  pleadings. — Cbatterton  v.  Ma- 
son (Md.)  960. 

A  grantee  accounting  with  his  grantor's  cred- 
itors held  not  entitled  to  credit  for  money  paid 
the  grantor  for  counsel  fees,  nor  for  living  ex- 
penses.— Chatterton  v.  Mason  (Md.)  960. 

A  grantee  held  entitled  to  credit  for  payment 
of  the  claim  of  a  creditor  of  the  grantor,  who 
bad  rightfully  attached  the  property  iK-fore  the 
transfer.— Chatterton  v.  Mason  (Md.)  960. 

A  grantee  htld  entitled  to  credit  with  the  pro 
rata  share  to  which  creditors  of  the  grantor,  who 
had  been  paid  by  the  grantee,  would  be  entitled 
if  the  value  of  the  property  had  been  distributed 
ratably.— Chatterton  v.  Mason  (Md.)  960. 

GAME. 

See,  also,  "Plah," 

An  indictment  for  having  game  in  one's  pos- 
session held  snfiicient,  as  following  the  atatute. 
— Dickhaut  v.  State  (Md.)  21. 

Code,  art.  99,  §  IS,  as  amended,  prohibiting 
the  possession  of  game,  does  not  prohibit  pos- 
session of  game  lawfully  killed  in  another 
state.— Dickhaut  v.  State  (Md.)  21. 

GAMING. 

An  indictment  under  V.  S.  I  5130,  as  an  ac- 
cessory to  keeping  a  bucket  shop  in  violation  of 
.  section  5128,  held  insufficient,  in  failing  to  al- 
lege that  the  things  complained  of  were  done 
with  a  view  to  transactions  in  a  bucket  shop, 
prohibited  by  section  5128.— State  v.  McMillan 
(Vt.)  278. 

An  indictment  for  keeping  a  bucket  shop  hM 
insufficient  though  it  followed  the  language  of 
the  statute.— State  v.  McMUlan  (Vt.)  278. 

GARNISHMENT. 

See,  also,  "Attachment";    "Execution." 

Agreed  statement  by  trustee  sought  to  be  char- 
ged on  trustee  process  nuide  in  lieu  of  disclosure 
hdd  not  to  concede  liability.— Husted  t.  Stone 
(Vt.)  253. 

Testamentary  trustee  is  not  chargeable  on  trus- 
tee process  where  trust  has  not  been  terminated 
nor  account  stated.— Husted  v.  Stone  (Vt)  253. 

Trustee  summoned  on  trustee  process  cannot 
deduct  amount  of  note  indorsed  by  him  for  l>ene- 
ficiary.— Husted  v.  Stone  (Vt)  253. 

City  held  not  chargeable  by  trustee  process  in 
action  against  contractor.s  alone  when  another 
person  performed  the  contract  jointly  with  them. 
— McXeal  Pipe  &  Foundry  Co.  v.  Inman  (Vt.) 
284. 

A  garnishee,  nnder  plea  of  nulla  bona,  may 
show  assignment  by  defendant  before  the  gar- 
nishment.- Stockbridge  t.  Franklin  Bank  of  Bal- 
timore (Md.)  645. 

Funds  in  the  hands  of  an  assignee  in  iusolvency 
cannot  be  reached  by  trustee  process. — Tucker 
V.  Chick  (N.  H.)  072;  Rochester  Sav.  Bank  v. 
Same.  Id.;  Somersworth  Nat.  Bank  v.  Same, 
Id.;  Hargraves  v.  Same,  Id.;  Somersworth  Say. 
Bank  v.  Same,  Id. 


When  actions  of  foreign  attachment  broneht 
to  charge  an  aaaigoee  in  insolvency  with  funds 
in  his  hands  will  not  be  continued  to  await  final 
settlement  by  the  assicneo  in  probate  court.— 
Tucker  v.  Chick  (N.  H.)  672;  Rochester  Sav. 
Bank  v.  Same,  Id.;  Somersworth  Nat  Bank  v. 
Same,  Id.;  Hargraves  v.  Same,  Id.;  Somers- 
worth Sav.  Bank  v.  Same.  Id. 

Report  of  commissioner  held  to  support  an  in- 
ference that  the  money  with  which  the  garnisW 
indebtedness  was  bought  had  been  set  apart  as 
the  share  of  defendant's  co-owner  of  a  fund.— 
Russell  v.  Davis  (Vt)  746. 

A  plaintiff  who  had  obtained  judgment  against 
the  garnishee  held  not  entitled  to  a  fund  suhs*^ 
quently  transferred  by  tbj  garnishee  in  trust  for 
the  debtor.— Ohio  Brass  Co.  v.  Clark  (Md.)  899. 

GAS. 

The  fact  that  a  gas  company  does  not  exam- 
ine its  pipes  on  premises  mto  which  they  mn, 
held  to  raise  no  presumption  of  negligence. — State 
V.  Consolidated  Gas  Co.  of  Baltimore  Citr  (Md.) 
263. 

GIFTS. 

Between  husband  and  wife,  see  "Husband  and 

Wife." 
Of  pension,  see  "Pensions." 

Rule  prohibiting  large  gifts  to  persons  occuixy- 
ing  confidential  relations  with  the  donor,  withont 
explanatory  evidence,  held  not  to  apply. — Hummel 
V.  Kistner  (Pa.)  815. 

Evidence  held  to  sustain  a  gift  causa  mortia. — 
In  re  Wise's  Estate  (Pa.)  936. 

Evidence  held  to  make  a  question  for  the  jnry 
as  to  the  delivery  of  an  assignment  of  insurance 
policies  to  donor's  wife. — Kulp  v.  March  (Pa.) 
943. 

Evidence  hdd  insufflcient  to  show  gift. — In  re 
Strickler's  Estate  (Pi.)  999;   Appeal  of  Balmer, 

GUARANTY. 

Guaranty  to  ^y  note  when  due  if  prindpal 
debtors  do  not  is  absolute. — Steven*  t.  Gibson 
(Vt)  244. 

GUARDIAN  AND  WARD. 

When  guardian  will  not  be  removed  for  "men- 
tal or  physical  incapacity,"  under  Code,  art.  93. 
§  232.— Macgill  v.  McEvoy  (Md.)  218. 

When  guardian  will  not  be  removed  for  selling 
property  without  leave.— Macgill  T.  McEvoy 
(Md.)  218. 

Wrfrd's  daim  against  estate  of  deceased  guard- 
ian stands  on  a  par  with  that  of  the  CTeditor!>. 
where  the  guardian  mixed  the  ward's  funds  with 
his  own.— State  v.  Osboru  (Conn.)  491. 

That  the  court  of  probate  has  received  and 
recorded  a  rdease  obtained  by  guardian  from  her 
ward  does  not  conclude  the  ward  from  maintain- 
ing bill  to  set  aside  the  release  for  fraud.— O'Con- 
nor V.  O'Connor  (R.  I.)  634. 

The  probate  conrt  of  a  district  in  which  a  tnhuit 
actually  resided  held  to  have  jurisdiction  to  ap- 
point a  guardian  for  him,  though  his  tecfanini 
domicile  is  out  of  the  state.— Kelsey  t.  Green 
(Conn.)  679. 

HABEAS  CORPUS. 

It  is  no  ground  for  discharge  that  the  mitti- 
mus was  defecMve,  the  judgment  showing  that 
the  imprisonment  is  le«al.--In  re  Thayer  (VtO 
1042. 

HARMLESS  ERROR. 


See  "Appeal  and  Error"; 
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HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

In  dties,  see  "Municipal  Corporations." 

Equities  of  abutter  in  fee  of  street  held  su- 
perior to  legal  title.— Elliott  v.  Jenltins  (Vt.) 
272. 

Eatabllihment,    alteration,    and   dlseon- 
tinnance. 

The  public  is  estopped  to  claim  an  easement 
in  a  road  abandoned  by  a  city  for  years,  and 
closed  to  travel  by  permanent  structures.— 
Baldwin  t.  Trimble  (Md.)  170. 

Witnesses  other  than  the  town  cleric  may  tes- 
tify that  there  is  no  record  of  the  laying  out  of 
8  certain  rond. — Brown  v.  Town  of  S wanton 
(Vt.)  280. 

Where  a  highway  laid  out  wholly  on  the  land 
of  one  person  is  abandoned,  other  abuttint; 
owners  are  not  interested,  within  Pub.  St.  c. 
64.  so  as  to  require  notice  of  proceedings. — Du- 
bois T.  Sherry  (R.  I.)  344. 

Act  June  13.  1836,  S  6,  requiring  highways 
to  be  kept  clear,  does  not  autliorize  remoral  of 
log  chute  on  land  of  abutting  owner.— Haines  v. 
Barclay  Tp.  (Pa.>  560. 

A  decree  of  the  towa  council,  providing  for 
widening  a  certain  highway,  held  sufficient, 
thotigh  the  fact  that  it  had  been  adjudged  neces- 
sary did  not  npiiear  in  the  record. — Hunt  v.  Gor- 
ton (K.  I.)  700. 

Act  .Tuly  21.  1887.  authorizing  fire  district  to 
adopt  Gen.  Law,  c.  78.  relating  to  aidewullca  and 
sewers,  held  not  to  trnnater  to  commissioners  of 
the  district  from  selectmen  of  the  town  the  au- 
thority to  lay  out  new  highway.— Henry  t.  Town 
of  Hayerhill  (N.  U.)  1039. 

It  is  error  for  the  county  court  to  permit  an 
amendment  to  a  petition  refused  by  a  city  to  lay 
out  a  highway.— Gilley  t.  City  of  Barre  (Vt.)  1111. 

Injuries  front  defeeta. 

A  communication  to  the  highway  commissioner 
held  admissible  on  the  question  of  notice  of  a  de- 
fect in  the  highway. — ^Brown  t.  Town  of  Swan- 
ton  (Vt)  280. 

Evidence  held  admissible  to  show  that  the  town 
had  notice  of  a  defect  in  a  highway.— Brown  v. 
Town  of  Swanton  (Vt.)  280. 

Evidence  held  relevant  on  the  question  wheth- 
er a  highway  was  defective. — Brown  v.  Town 
of  Swanton  (Vt.)  280. 

Evidence  that  a  certain  road  has  been  main- 
tained by  the  town  tends  to  show  that  it  is  a 
public  highway.— Brown  y.  Town  of  Swanton 
(Vt.)  280. 

Evidence  that  the  horse  deceased  was  driving 
stopped  with  the  hind  wheels  of  the  wagon  but 
a  few  inches  past  the  gully,  hdd  evidence  that 
the  deceased  exercised  ordinary  care. — Brown  v. 
Town  of  Swanton   (Vt.)  280. 

It  was  a  question  for  the  juqr  whether  defend- 
ant was  negligent  in  having  failed  to  inspect  the 
defective  road  within  four  days  prior  to  the  ac- 
ddent.— Brown  v.  Town  of  Swanton  (Vt.)  280. 

The  fact  that  the  town  had  no  reason  to  expect 
that  the  stoppage  of  water  would  render  the 
road  unsafe  did  not  relieve  it  from  liability  for 
failure  to  exercise  diligence  after  the  road  be- 
came unsafe. — Brown  v.  Town  of  Swanton  (Vt.) 
280. 

The  jury  having  viewed  the  alleged  defect, 
held,  that  the  evidence  was  admissible  to  show 
th.Tt  the  defect  was  the  same  at  the  time  of  the 
accident.— Brown  v.  Town  of  Swanton  (Vt.)  280. 

Where  a  defect  in  a  highway  was  the  direct 
result  of  a  defect  in  a  sluice  of  which  the  town 


bad  long  known,  it  was  not  necessary,  to  entitle 
plaintiff  to  recover,  to  show  that  the  town  knew 
of  the  resulting  defect. — Brown  v.  Town  of 
Swanton  (Vt.)  280. 

A  township  htid  not  liable  for  Injnry  to  trav- 
eler from  operation  of  log  chute  on  private  prem- 
ises adjoining  highway.— Haines  v.  Barclay  Tp. 
(Pa.)  560. 

Complaint  in  action  against  town  for  defects 
Md  to  sufficiently  aver  notice  thereof. — Carroll 
V.  Allen  (R.  I.)  704. 

Complaint  in  action  for  Injuries  on  highway 
held  not  based  on  two  distinct  grounds. — Carroll 
V.  Allen  (R.  I.)  704. 

Plaintiff  in  an  action  for  injuries  received  on  a 
defective  highway  may  establish  the  limits  of 
the  way  in  ^e  mode  prescribed  by  Rev.  St.  c.  18, 
$  95. — Hutchings  v.  Inhabitants  of  Sullivan  (Me.) 
883. 

Notice  of  location  of  defect  in  a  highway  in  de- 
fendant town  held  sufficient. — Hutchings  v.  In- 
habitants of  SuUivan  (Me.)  883. 

Where  private  parties  construct  a  sidewalk 
within  the  limits  of  a  highway,  held  that  the  town 
is  liable  for  injuries  cansed  by  defects  therein. — 
Hutchings  v.  Inhabitants  of  Sullivan  (Me.)  883. 

HOLIDAYS. 

Code,  art.  18,  |  9,  establisliing  February  22d 
as  a  legal  holiday,  does  not  make  an  act  done  on 
such  day  ineffective. — Handy  v.  Maddoz  (Md.) 
222. 

HOMICIDE. 

Right  to  a  poll  of  the  jury  held  waived,  where 
demand  therefor  was  not  made  before  the  ver- 
dict was  recorded. — Hommer  v.  State  (Md.)  26. 

A  verdict  may  be  received  in  the  absence  of 
defendant's  counsel,  if  defendant  is  present.- 
Hommer  v.  State  (Md.)  26. 

It  is  error  to  submit  to  the  jury  the  question 
as  to  a  motive  for  the  crime,  when  the  only 
evidence  tending  to  establish  the  fact  relied  on 
is  incompetent. — Kohl  v.  State  (N.  J.  Err.  & 
App.)  73. 

The  fact  that  one  wounded  by  defendant  came 
to  his  death  in  the  snrcreon's  hands  did  not  excuse 
defendant  from  liability.  —  Commonwealth  v. 
Eisenhower  (Pa.)  521. 

The  presumption  of  improper  influence  arising 
from  separation  of  jurors  in  a  capital  case  is  not 
conclusive. — CJommonweaith  v.  Eisenhower  (Pa.) 
521. 

Statements  of  deceased  held  admissible  as  dy- 
ing declarations.— State  v.  Dalton  (11.  I.)  673. 

To  render  a  statement  admissible  as  a  dying 
declaration,  it  Is  only  necessary  that  deceased 
had  no  expectation  of  surviving  the  injury. — 
State  V.  Dalton  (R.  I.)  673. 

As  between  murder  in  the  second  degree  and 
manslanghter,  voluntary  intoxication  cannot  be 
a  legitimate  subject  of  inquiry.— Wilson  v.  State 
(N.  J.  Err.  &  App.)  054. 

If  by  intoxication  defendant  was  incapable  of 
forming  a  fixed  intent  to  take  life,  his  offense 
mav  lie  mitigated  to  murder  in  the-second  degree. 
— AVilson  V.  State  (N.  J.  Err.  &  App.)  054. 

If  the  faculties  of  accused  were  not  so  pros- 
trated by  intoxication  as  to  render  him  incapable 
of  forming  an  intent  to  kill,  evidence  of  intoxi- 
cation would  not  show  that  intent  to  kill  did  not 
exist.— WUson  v.  State  (N.  J.  Err.  &  App.)  954. 

Intoxication  is  a  mere  circumstance  to  be  con- 
sidered in  determining  presence  or  abseiu'e  of 
premeditation.- Wilson  v.  State  (N.  J.  Err.  & 
App.)  954. 

Provocation  by  words  held  insufficient  to  reduce 
the  killing  to  manslanghter,  where  a  weapon  was 
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used  to  produce  the  death. — Clifford  v.  State  (N. 
J.  Sop.)  1101. 

HORSE  RAILROADS. 

See  "Street  Railroad*." 

HUSBAND  AND  WIFE. 

See,  also,  "Diyorce";  "Dower." 

Fraudulent   couTeyances  between   husband   and 

wife,  see  "Fraudulent  ConTeyances." 
Liability  of  wife  as  stockholder,  see  "Banks  and 

Banking." 
Right  of  wife  to  recover  interest  on  husband's 

note,  see  "Interest." 

Under  Const,  art.  S,  i  43,  land  Md  by  hus- 
band and  wife  as  tenants  by  entireties,  cannot 
be  subjected  to  a  mortgage  executed  by  the  hus- 
band.—McCubbin  T.  Stanford  (Md.)  214. 

When  husband  is  not  liable  for  money  loaned 
to  wife  to  buy  necessaries. — Marshall  t.  Perkins 
(B.  I.)  301. 

Evidence  held  to  justi^  a  decree  for  separate 
maintenance.— EnsUn  t.  Bnslin  (N.  J.  Ch.)  442. 

The  fact  of  a  «rift  of  money  to  a  wife  hdd  In- 
sufficient to  show  that  the  husband  appropriated 
it,  and  was  liable  as  trustee,  30  years  after  the 
wife's  death. — Thresher  v.  Dyer  (Conn.)  979. 

Dlsabllltiea  of  eoTertnre. 

A  married  woman  cannot  bind  herself  as 
surety,  though  her  principal  contracts  the  debt 
for  the  benefit  of  her  estate. — Wiltbank  v.  Tob- 
ler  (Pa.)  188. 

An  order  by  a  married  woman  on  an  executor 
of  an  estate  to  pay  her  interest  therein  to  anoth- 
er, not  for  the  benefit  of  herself,  her  family, 
or  her  estate,  htid  void.— Appeal  of  Freeman 
(Conn.)  420. 

A  note  by  a  husband  and  wife,  given  to  pay 
off  an  incumbrance  on  the  busbanas  land,  hdd 
valid  as  against  the  wife.— Crevier  v.  Beberdick 
(N.  J.  Sup.)  959. 

The  sole  release  of  a  married  woman  is  suffi- 
cient to  discharge  a  cause  of  action  for  personal 
injuries  sustained  by  her. — Cooney  v.  Lincoln  (R. 
I.)  1031. 

A  contract  by  a  married  woman  with  an  attorney 
on  her  personal  credit,  affecting  her  interests  in 
personal  property  attached,  held  valid. — Thresher 
V,  Barry  (Conn.)  1064. 

Wife's  separate  estate. 

Wife  held  not  entitled  to  interest  on  a  claim 
against  the  husband's  estate  for  money  loaned 
to  him.— In  re  Dice's  Estate  (Pa.)  117. 

Evidence  held  sufficient  to  show  that  deposits 
in  savings  bank  in  name  of  husband  and  wife 
were  the  property  of  the  wife.— Baker  t.  Hed- 
rich  (Md.)  3B3. 

A  married  woman  may  embark  her  separate 
money  in  business.— Taylor  v.  Wands  (N.  J. 
Err.  &  App.)  315. 

Where  a  married  woman  employs  her  insolvent 
husband  as  agent  to  carry  on  her  business,  the 
profits  and  earnings  will  belonf  to  her,  though 
partly  due  to  the  business  experience  and  energy 
of  her  husband.— Taylor  v.  Wands  (N.  J.  Err. 
&  App.)  315. 

Where  a  married  woman  united  with  her  two 
sons  and  her  insolvent  husband  in  the  formation 
of  a  trading  corporation,  the  husband  having 
only  one  «hnre  allotted  him  without  payment, 
held,  the  undivided  earnings  of  the  corporation 
represented  by  her  stock  belonged  to  her. — Tay- 
lor V.  Wands  (N.  J.  Err.  &  App.)  315. 

A  wife  held  to  have  no  authority  to  constitute 
her  huKbund  her  agent  for  delivery  of  a  contract 
illegal  in  the  state  where  the  agency  was  attempt- 
ed to  be  created. — Appeal  of  Freeman  (Conn.) 
420. 


The  fact  that  a  husband  was  witboat  funds, 
and  that  the  wife  liad  mone^,  hrli  not  to  require 
a  conclusion  that  money  invested  by  him  in 
lands  belonged  to  her.— In  re  Martin's  Elstate 
(Pa.)  561. 

Where  a  wife  employed  her  husband  to  devise 
mechanical  inventions,  held  that  the  patents  sub- 
sequently issuing  to  her,  and  the  proceeds  there- 
of, were  her  separate  properly,  and  could  not  be 
reached  by  liis  creditors. — Talcott  V.  Arnold  (N. 
J.  Err.  &  App.)  801. 

Aetlons. 

^\i^e  held  not  entitled  to  sue  for  care  and 
nursing  of  a  sick  boarder  of  her  husband.— <Tar- 
retson  v.  Appleton  (>i.  J.  Err.  &  App.)  130. 

Complaint  seeking  to  declare  fraudulent  a 
conveyance  by  plaintiff's  husband  on  the  ground 
that  it  will  affect  her  right  to  support,  hrld  to 
state  no  cause  of  action. — Ullridi  v.  Ullrich 
(Conn.)  303. 

The  amount  a  husband  was  to  pay  his  wife 
for  property  conveyed  to  him  by  her  dh'vction 
is  recoverable  in  proceeding  by  her  estate  against 
his.— Atkins'  Estate  v.  Atkins'  Estate  (Vt.)  746. 

A  married  woman  may  sue  to  set  aside  a  re- 
lease given  by  her  without  joining  her  hustuuid. 
—Corey  v.  Howard  (R.  I.)  946. 

Where  a  declaration  in  an  action  by  a  husband 
and  wife  contains  only  a  single  count,  and  con- 
cludes to  the  damage  of  both  plaintiffs  in  a  sin- 
gle sum,  a°  verdict  awarding  damages  to  both  and 
judgment  accordingly  are  not  erroneous. — Con- 
solidated Traction  Co.  v.  Whelan  (N.  J.  Err.  & 
App.)  1106. 

In  actions  by  husband  and  wife  for  injuries 
to  wife,  where  the  husband  had  claims  in  his  own 
right,  he  should  present  them  by  a  separate 
count. — Consolidated  Traction  Co.  v.  Whelan  (N. 
J.  Err.  &  App.)  1106. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses." 

IMPUTED  NEGLIGENCE. 

See  "Negligence." 

INDICTMENT  AND  INFORMATION. 

See,  also,  "Criminal  Law." 

Omission  of  date  at  which  offense  against 
lottery  act  was  committed  held  properiy  amended 
on  the  trial.— Ketline  v.  State  (N.  J.  Sup.)  133. 

A  complaint  which  dnes  not  name  the  person 
against  whom  the  offense  charged  was  commit- 
ted, nor  allege  that  his  name  is  unknown,  is  bad 
on  demurrer.— State  v."  Bruce  (Vt.)  238. 

INDORSEMENT. 

Of  negotiable  instruments,  see  "Bills  and  Notes." 

INFANTS. 

Assumption  of  risk  by  infant  serrant,  sec  "Mas- 
ter and  Servant." 
Right  to  pauper  settlement,  see  "Paupers." 

Where  guardians  are  appointed  in  different 
states  for  a  minor  in  determining  as  to  his  ens- 
tody,  the  interests  of  the  minor  should  be  con- 
sidered.—Kelsey  V.  Green  (Conn.)  679. 

An  infant  can  make  a  binding  contract  of 
apprenticeship.— Pardey  t.  American  Ship- Wind- 
lass Co.  (R.  I.)  706. 

INFORMATION. 

See  "Indictment  and  Information."        < 
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INFRINGEMENT. 

Of  ttade-marks  and  trade-names, 
Marks  and  Trade-Names." 

INHERITANCE. 

See  "Descent  and  Distribation." 

INJUNCTION. 

Against  diverting  water  courses,  see  "Waters  and 
Water  Courses." 

Against  enlorcement  ol  judgment,  see  "Judg- 
ment." 

A  preliminary  injunction  granted  on  an  ex 
parte  nffidnvit  and  a  part  of  the  bill  sworn  to 
as  an  injnnction  affidavit  held  improperly  grant- 
ed, where  tlie  facts  were  denied  by  the  answer. 
—Fredericks  v.  Huber  (Pa.)  90. 

On  a  bill  to  enjoin  the  construction  of  a  rail- 
road in  front  ol  complainant's  lot,  evidence  hrld 
insufficient  to  show  the  existence  of  street  on 
which  the  railroad  was  allowed. — Thompson  T. 
Ocean  City  K.  Co.  (N.  J.  Ch.)  129. 

Where  rule  to  show  cause  was  granted  on  a 
bill  not  sworn  to  as  to  all  the  facts,  and  with- 
out strictly  legal  evidence  as  to  some  of  the 
facts,  complainant  cannot  ittund  on  them  alone 
on  return  of  the  mle.— Thompson  v.  Ocean 
City  R.  Co.  (N.  J.  Ch.)  129. 

Where  heirs  of  a  deceased  wife  have  a  right 
to  reqnine  personal  pledge  to  secure  a  mortgage 
to  be  applied  to  the  mortgage  debt,  her  husband 
will  bo  enjoiniHl  from  obtaining  a  rclense  of 
the  pledge  so  that  the  mortgaged  property  may 
be  made  primarily  liable. — Bacon  v.  Devinney 
(N.  J.  Ch.)  144. 

In  a  suit  by  one  partner  to  compel  the  other 
to  make  payments  according  to  partnership  ar- 
ticles and  for  dissolution  and  a  receiver,  de- 
fendant cannot  be  enjoined  from  withdrawing 
his  own  money  from  the  bank. — Gusdorff  t. 
Schleisner  (Md.)  170. 

A  conrt  having  jurisdiction  of  parties  may 
enjoin  trespass  on  land  in  another  state. — Clad 
V.  Palst  (Pa.)  194. 

Riparian  owner  ol  a  creek  having  exclusive 
rights  therein  under  Acts  1894.  c.  380,  «  47, 
can  enjoin  the  use  of  oyster  beds  located  there- 
in.—Powell  V.  Wilson  (Md.)  210. 

Equity  will  enjoin  suits  in  other  states,  where 
there  is  an  attempt  to  evade  the  operation  of 
the  laws  of  the  state  where  both  parties  to 
the  suit  reside.-'Miller  t.  Gittiugs  (Md.)  372. 

Injunction  will  not  issue  against  stringing  of 
wires  20  feet  above  the  ground  on  poles  already 
erected.— Borough  of  Brigantine  v.  Holland  Trust 
Co.  (N.  J.  Ch.)  438. 

Water  pipes  laid  under  a  street  are  not  such 
an  obstruction   of  the   public   easement   as   au- 1 
thoriEea  bill  by  municipality  for  their  removal. —  { 
Borough  of  Brigantine  v.  Holland  Trust  Co.  (N. 
J.  Ch.)  438. 

Taxpt^er  may  enjoin  contract  by  city  which 
would  involve  illegal  taxes,  and  need  not  wait 
nntn  the  tax  is  levied. — Mooney  v.  Clark  (C^nn.) 
506. 

Complaint  for  conspiracy  held  to  show  only 
past  wrongful  acts,  and  .not  to  entitle  complain- 
ants to  an  injunction. — Manufacturers'  Outlet 
Co.  V.  Ix>ngley  (R.  I.)  535. 

An  injunction  to  prevent  a  railroad  com- 
pany from  constructing  its  line  over  complain- 
ant's land  before  condemning  same  held  im- 
proper, under  the  circumstances.— Bray  v. 
Ocean  City  B.  Co.  (N.  J.  Ch.)  004;  Ocean  City 
R.  <3o.  V.  Bray,  Id. 

An  injunction  will  not  lie  to  restrain  obstruc- 
tion of  a  highway  where  no  irreparable  damage  is 


done.— Town  ol  Newcastle  t.  Haywood  (N.  H.) 
1040. 

INNUENDO. 

See  "Libel  and  Slander." 


INSOLVENCY. 

See,  also,  "Assignments  for  Benefit  of  Creditors." 
Of  corporation,  see  "Corjiorations." 

A  debtor  in  failing  circumstances  may  secure 
certain  creditors  by  chattel  mortgage  in  prefer- 
ence to  others,  in  the  absence  of  fraud.— Green 
V.  McCrane  (N.  J.  Ch.)  318. 

Where  a  debtor  conveys  exempt  property  to 
another,  and  it  creates  a  fraudulent  preference, 
the  assignee  may  recover  the  property  or  its 
value.— Wyman  v.  Gay  (Me.)  32o. 

A  debtor's  discharge  does  not  affect  an  action 
i  against  his  sureties  on  an  attachment  bond  in 
which  judgment   was  rendered   against  him. — 
White  V.  McCaughey  (R.  I.)  350. 

A  debtor's  discharge  in  insolvency  proceed- 
ings, instituted  after  judgment  against  him  in 
an  attachment  suit,  releases  him  from  liabili- 
ty on  the  attachment  bond.— White  v.  Murray 
(R.  I.)  350. 

A  default  judgment  entered  against  an  insol- 
vent within  four  months  of  filing  a  petition  in 
I  insolvency    held    not    in    fraud    ol    creditors. — 
;  White  v.  Murray  (B.  I.)  350. 

I     A   suit   by  loreign   creditors   who   have   not 
!  proved  their  claims  is  not  stayed  pending  pro- 
ceedings, under  (lOn.  Laws,  c.  274.  i  50,  until 
the  debtor  is  adjddged  insolvent.— White  v.  Mc- 
]  Caughey   (B.   I.)  350. 

Insolvency  Act,  {  52,  providing  that  a  dis- 
charge shall  not  alter  the  liability  ol  a  surety 

for  the  insolvent,  applies  to  sureties  on  an  at- 
'  tachment  bond  given  by  the  insolvent. — White 
I  V.  Murray  (R.  I.)  350. 

I  Creditors  may  sue  to  set  aside  fraudulent  sales 
;  of  assignor  without  demand  on  assignee,  when  a 

party  to  the  fraud.— Terhune  v.  Sibbald  (X.  J. 

Ch.)  454. 

Creditors  who  have  proven  their  claims  may 
sue  to  set  aside  fraudulent  sales  by  assignor 
and  for  removal  of  assignee.— Terhune  v.  Sib- 
bald (N.  J.  Ch.)  454. 

The  mere  taking  of  a  mortgage  for  a  valid 
debt,  in  the  name  of  a  third  person,  does  not  ren- 
der it  fraudulent  as  to  creditors. — Coates  v.  Wil- 
son (R.  I.)  537. 

Failure  of  creditors  to  prove  their  claim,  and 
recommend  assignee,  does  not  prevent  judge  ot 

'  probate  from  making  the  appointment  on  his  own 

j  motion.— Tucker  v.  Chick  (N.  H.)  672;  Roches- 
ter Sav.  Bank  v.  Same.  Id.;    Somers worth  Nat. 

IBank  v.   Same.  Id.;    Hargraves  v.    Same,   Id.; 

I  Somersworth  Sav.  Bank  v.  Same,  Id. 

I     An  insolvent  debtor  who  has  not  kept  books  of 
I  accoimt  will  not  be  disdiarged. — Huston  v.  Goudy 
(Me.)  881. 

An  insolvent  debtor  will  be  denied  a  discharge 
when  guilty  of  a  fraudulent  preference. — Huston 
V.  Goudy  (Me.)  881. 

A  person  who  bought  and  sold  lumber,  bought 
clay,  and  made  and  sold  bricks,  and  sold  ma- 
chines on  commission,  held  a  trader,  within  the  in- 
solvent law.— Huston  v.  Goudy  (Me.)  881. 

Under  Gen.  St.  p.  1731,  g  15,  where  a  debtor 
fraudulently  mortgaged  his  property,  it  is  a  bar 
to  his  discharge  from  imprisonment. — Iliff  v. 
Banghart  (N.  J.  Sup.)  884. 


INSTRUCTIONS. 

See  "Crimmal  Law";    "TriaU" 
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INSURANCE. 

AoHon    for   fraud    in   issuance    of    poller.    Bee 

"Fraud." 
Gift  of  insurance  policy,  see  "Gifts." 
Pledge  of  policy,  see  "Fledges." 

Payment  of  premiums  held  to  relate  back  to 
the  life  of  the  policy.— Lauer  v.  Gray  (N.  J. 
Err.  &  App.)  53. 

Construction  of  credit  insurance  policy,  as 
to  whether  lossep  were  adiustable  under  the 
original  policy  or  a  renewal. — ^Lauer  t.  Gray 
(N.  J.  Err.  &  App.)  53. 

Retention  of  losses  by  a  credit  insurance 
company  under  an  original  policy  hdd  to  con- 
stitute payment  of  premium  for  a  renewal  pol- 
icy.—Lauer  T.  Gray  (N.  J.  Err.  &  App.)  53. 

Where  a  foreign  insurance  company  served 
by  leaving  writ  with  insurance  commissioner 
does  not  appear,  and  has  not  appointed  such 
commissioner  its  attorne.v.  as  required  by  Gen. 
Laws,  c.  182,  |  3,  the  suit  must  be  dismissed.— 
Lnbrano  v.  Imperial  Council  of  the  Order  of 
United  Friends  (R.  I.)  345. 

A  policy  insuring  against  accidental  damage 
^  Are  or  lightning  covers  loss  by  flood. — Hey  v. 
Guarantors'  Liability  Indemnity  Co.  (Pa.)  402. 

Rights  of  policy  holder  in  a  credit  insurance 
company,  after  insolvency  thereof,  determined. — 
Gray  v.  Reynolds  (N.  J.  Err.  &  App.)  461. 

Rights  of  insured  on  transfer  of  membership  by 
one  life  insurance  company  to  another  determin- 
ed.— National  Mut  Ine.  Co.  v.  Home  Ben.  Soc. 
(Pa.)  519. 

A  special  agreement,  by  which  insurance  pre- 
miums were  paid  in  advance,  htld  not  to  vary  the 
written  contract  evidenced  by  the  polio.v  which 
subsequently  issued  and  the  rec<'ipts  for  such 
premiums.— Real  Estate,  Title  Insurance  &  Trust 
Co.  T.  Aetna  Life  Ins.  Co.  (Pa.)  639. 

Agent*. 

Omission  of  the  agent  to  mention  in  the  appli- 
cation prepared  by  him  a  material  fact  correctJy 
stated  to  nim  by  assured  held  not  to  defeat  a 
recovery. — Mullen  v.  Union  Cent.  Life  Ins.  Co. 
(Pa.)  988. 

Stipulation  that  an  agent  of  insurer  shall  have 
power  to  waive  provision  or  condition  in  policy 
held  not  to  apply  to  requirements  as  to  proofs  of 
loss.— Snyder  v.  Dwelling-House  Ins.  Co.  (N.  J. 
Err.  &  App.)  1022. 

Applloatloii. 

Failure  of  insured  to  disclose  that  property  in- 
sured against  actual  damage  is  on  a  river  bank 
is  not  concealment  which  will  bar  recovery  for 
loss  from  floods.— Hey  v.  Guarantors'  Liability 
Indemnity  Co.  (Pa.)  402. 

Misrepresentations  of  plaintiff's  agent  in  pro- 
curing jolicy  held  to  avoid  it.— Freedman  v.  Provi- 
dence-Washington Ins.  Co.  (Pa.)  909. 

Oondltlona  of  polley. 

Condition  of  a  policy  requiring  the  insured  to 
furnish  a  ccpy  of  other  policies  on  the  proper- 
ty held  substantially  complied  with.— Scottish 
Union  &  National  Ins.  Co.  v.  Keene  (Md.)  33. 

Provision  in  policy  requiring  ownership  in  fee 
by  assured  is  compUed  with  where  joint  owner- 
ship of  the  assured  amoimts  to  ownership  in 
fee.— Mascott  v.  First  Nat  Fire  Ins.  Co.  (Vt.) 
255.  ' 

When  written  portion  of  fire  policy  will  per- 
mit the  use  of  an  article  prohibited  by  the 
printed  terms.— Mascott  v.  First  Nat.  Fire  Ins. 
Co.  (Vt.)  255. 

Where  a  house  destroyed  by  fire  had  been 
vacant  and  unoccupied  for  more  than  a  year, 
and  was  in  the  outskirts  of  the  city,  held  the 
policy  was  forfeited  within  the  conditions  of 
ttie  contract.— Jones  v.  Granite  State  Fire  Ins. 
Co.  (Me.)  326. 


Provisions  ia  ffoOey  agtlnat  qse  of  kerosene 
held  not  to  prohibit  its  use  in  a  csok  stove.— 
bnyder  v.  Dwelling-House  Ins.  Co.  (N.  J.  Brr. 
&  App.)  1022.  J 

Proof*  of  loM. 

Absence  of  preliminary  proofs  of  loss  Mi 
waived.— Caledonia  Fire  Ins.  C!o.  of  Scotland 
v.  Traub  (Md.)  782. 

Evidence  held  to  show  waiver  of  requirements 
as  to  proofs  of  loss.— Snyder  v.  Dwelling-House 
Ins.  Co.  (N.  J.  Brr.  &  App.)  1022. 

Action*. 

Where  the  books  showing  tiie  goods  in  t 
mercantile  house  when  burned  were  also  de- 
stroyed, other  evidence  to  show  the  amount  of 
the  loss  may  be  resorted  to.— Scottish  Union  & 
National  Ins.  Co.  v.  Keene  (Md.)  33. 

Where  a  policy  provides  that  it  shall  be  void 
for  the  concealment  by  assured  of  a  material 
fact,  it  is  a  question  for  the  jury  whether  a  ivr- 
tain  fact  was  material.— Mascott  t.  First  Nat 
Fire  Ins.  Co.  (Vt.)  235. 


INTEREST. 

Interest  Iwld  allowable  on  recovery  for  build- 
ing work,  though  plaintiff's  claim  was  subi.nt 
to  unliquidated  deductions.  —  Healy  v.  Fallon 
(C!onn.)  495. 

Right  of  pledgee  to  sell  collateral,  and  hold 
proceeds  and  collect  interest  on  the  debt,  deter- 
mined.—In  re  Wilhelm's  Estate  (Pa.)  819. 

Right  of  secured  creditor  on  sale  of  real  «- 
tate  to  take  interest  after  confirmation  of  the 
sale  on  the  debt  determined.- In  re  Wilhelm's 
Estate  (Pa.)  819. 

Where  a  note  was  given  by  husband  to  wife  for 
money  borrowed  for  the  purchase  of  a  home,  iW« 
that  it  was  for  the  jury  to  say  whether  the  note 
bore  interest  diuing  the  wife's  life.— Beaver  v. 
Slear  (Pa.)  891. 

INTERPRETERS. 

Administration  of  oath  by  interpreter,  see  'Vath." 

INTOXICATING  LIQUORS. 

Intoxication  as  defense  in  homicide  cases,  see 
"Homicide." 

Burden  ot  proving  noncompliance  wifli  Act 
April  14  18()3,  §  2,  hdd  to  be  on  defendant.— 
Phoenix  Brewing  Co.  v.  Rumbarger  (Pa.)  340. 

Objection  that  brewing  company  suing  on 
hquor  dealer's  bond  had  not  complied  with  Act 
April  14,  1863,  i  2,  held  without  merit— Phoenix 
Brewmg  Co.  v.  Rumbarger  (Pa.)  340. 

On  a  prosecution  for  a  "second  offense" 
against  the  liquor  laws,  hdd,  diat  a  defective 
statement  of  the  first  offense  of  which  defend- 
ant was  convicted  was  cured  by  verdict — State 
V.  Ryan  (Conn.)  377. 

The  fact  that  an  indictment  for  selling  liqnor 
without  a  license,  and  tor  keeping  liqnor  wiih 
intent  to  so  sell  it,  avers  that  the  offences  were 
committed  on  the  same  day,  held  not  to  show 
that  they  arose  out  of  the  same  transaction.- 
State  V.  Ryan  (Conn.)  377. 

To  exempt  one  from  indictment,  under  CrioM^ 
Act,  §  01,  the  mnnlrtpal  ordinance  must  pnivide 
a  penalty  for  the  offense,  and  must  embrace  tbe 
class  of  persons  who  claim  the  benefit  of  ite  pro- 
tection.—Von  Der  Leith  v.  State  (N.  J.  Sup.)  4Si5. 

Transfer  of  license  does  not  pass  title  untQ 
transferee  complies  with  terms  of  Gen.  St  IfteJi. 
§  3071.— Gilday  v.  Warren  ((3onn.)  494. 

Under  Pub.  Acts  1895.  p.  648,  c.  308,  doable 
or  marked  ballots  in  license  election  cannot  be 
rejected.— Fessendcn  v.  Bossa  (.ConnJ  977. 
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An  order  for  win«  taken  in  Vermont  b7  plain- 
tiffs agent,  and  accepted  by  plaintiff  in  anotlier 
state,  held  in  part  a  contract  made  in  Vermont, 
so  as  to  prevent  recovery  for  tlie  price. — Staruce 
T.  Kossi  (Vt.)  HOG. 

Where  a  contract  for  the  sale  of  liquor  is  made 
partly  in  Vermont,  and  it  is  contrary  to  statute, 
there  can  be  no  recovery  for  the  price,  though  it 
comes  into  the  state  in  oiiginal  packages. — Starace 
T.  Rossi  (Vt.)  1109. 

Orders  for  beer  held  a  contract  made  in  Ver- 
mont, BO  that  recovery  of  the  purchase  price  can- 
not be  had.— Beverwyck  Brewing  Co.  T.  Oliver 
(Vt.)  1110. 

JOINDER. 

Of  causes,  see  "Action." 

JUDGES. 

Legislative  control  of,  see  "Constitutional  Law." 

JUDGMENT. 

Appealable  judgments,  see  "Appeal  and  Error." 

In  action  for  divorce,  see  "Divorce." 

In  replevin,  see  "Replevin." 

On  appeal,  see  "Appeal  and  Error." 

An  injunction  against  the  enforcoment  of  a 
default  judRment  will  not  be  granted  on 
grounds  which  could  have  been  raised  in  the 
action  at  law.— Twigg  v.  Hopkins  (Md.)  24; 
Hopkins  v.  Twigg,  Id. 

An  application  to  strike  off  a  judgment  must 
be  on  the  ground  of  irregularity  appearing  on 
the  record.— Hall  v.  West  Chester  Pub.  Co. 
(Pa.)  10«. 

A  warrant  of  attorney  in  a  lease  held  not  to 
authorize  a  judgment  against  a  subtenant  who 
did  not  sign  the  lease. — Stewart  v.  Jackson  (Pa.) 
618. 

Objection  to  joinder  of  counts  in  tort  and  on 
contract  may  be  taken  in  arrest  of  judgment. — 
Bull  v.  Mathews  (R.  I.)  536. 

Rule  applied  as  to  when  a  judgment  at  law 
will  be  set  aside  in  equity. — Camp  v.  Ward  (Vt.) 
747. 

On  sdre  facias  to  revive  judgment,  payment 
before  a  previous  revival  cannot  be  shown. — 
Trader  v.  Lawrence  (Pa.)  812. 

Warrant  of  attorney  to  confess  judgment 
against  executors  held  to  authorize  only  personal 
Judgment.— In  re  Claghom's  Estate  (Pa.)  918; 
Appeal  of  Keller,  Id. 

Disallowance  of  clafan  in  judgment  against  ex- 
ecutor personally  held  not  a  collateral  attack  on 
the  judgment.— In  re  Claghom's  Estate  (Pa.) 
918;  Appeal  of  Keller,  Id. 

A  decree  cannot  be  rendered  against  one  not  a 
Mrty.— Boyd  v.  American  Carbon-Black  Co.  (Pa.) 

A  judgment  is  proved  by  a  certified  copy  there- 
of.—(Thatterton  V.  Mason  (Md.)  960. 

By  default. 

A  rule  to  open  a  jadgment  by  default  Md 
improperly  denied.— Heimgaertner  v.  Stewart 
(Pa.)  93. 

Refusal  to  open  a  default  judgment  because  de- 
fendant mistakenly  believed  that  the  writ  was 
defective  held  proper. — Jartman  v.  Pacific  Fire 
Ins.  Co.  (Conn.)  970. 

Where  default  is  taken  in  a  suit  on  a  contract 
by  a  foreign  corporation,  its  capacity  to  make 
the  contract  is,  admitted. — Starr  Cash  &  Package 
Co.  V.  Starr  (Conn.)  1057. 

Where  on  default  the  court  permits  plaintiff  to 
amend  after  giving  defendant  opportunity  to 
plead  anew,  it  Is  not  error,  six  months  after  such 


amendment,  to  render  judgment.- La  Barre  v. 
City  of  Waterbury  (Conn.)  1068. 

Operation  and  effect. 

A  judgment  against  a  city  for  injuries  re- 
ceived on  a  defective  sidewalk  held  conclusive 
on  the  owner  of  the  premises  on  which  the 
sidewalk  abuts. — City  of  Pawtueket  v.  Bray 
(B.  1.)  1. 

A  judgment  is  not  res  judicata  between  the 
parties  unless  the  issues  in  both  cases  are  the 
same. — Parks  v.  Libby  (Me.)  357. 

The  defense  of  former  adjudication  should  be 
disposed  of  ordinarily  as  a  preliminary  question 
on  motion  for  preliminary  injunction. — Isbam  v. 
Cooper  (N.  J.  Ch.)  462. 

Complainant  held  to  have  had  the  benefit  of  an 
equitable  defense  in  a  prior  action  at  law,  so  that 
'  a  judgment  in  such  action  was  conclusive. — 
I  Isham  V.  Cooper  (N.  J.  Ch.)  462. 

A  judgment  in  a  civil  suit  is  not  res  judicata 
in  a  criminal  prosecution  arising  out  of  the  same 
;  facts.- State  v.  BradnecK  (Conn.)  492. 

Where  a  party  might  have  attacked  a  decree 
'  pleaded  in  bar,  and  failed  to  do  so,  held,  that  he 
i  could    not    afterwards    attack    it. — Koyston    v. 
Horner  (Md.)  718. 

A  mere  possibility  or  expectation  of  a  benefi- 
ciary in  a  trust  estate  held  not  suliject  to  the  lien 
of  a  judgment  against  him.— In  re  Handy's  Estate 
(Pa.)  854;  Appeal  of  Lamed.  Id. 

JUDICIAL  NOTICE. 

See  "Evidence." 

JUDICIAL  POWER. 

See  "C!onstitutional  Law." 

JUDICIAL  SALES. 

See  "Attachment";  "Execution." 
Contracts  to  chill  bidding,  see  "Contracts." 

JURISDICTION. 

See  "C!ourt8." 

In  equity,  see  "Elquity." 

JURY. 

(jondnct  of,  in  criminal  cases,  see  "Criminal 
Law." 

Right  to  poll  jury  in  homicide  cases,  see  "Homi- 
cide." 

Pub.  Acts  1893,  c.  216,  providing  for  the 
summary  destruction  of  trees  infected  with 
peach  yellows,  held  not  to  infringe  the  right  of 

;  the  owner  of  the  trees  to  a  jury  trial. — State 

I  V.  Main  (Conn.)  80. 

i     Where  issues  cannot  be  framed  between  the 

I  parties  to  an  appeal  from  the  prolMite  court  de- 

I  cisive  of  the  questions  involved,  the  parties  arc 

not  entitled  to  a  jury  trial,  but  the  court  has 

discretionary  power  to  order  a  reference. — In  re 

Welch's  Will  (Vt.)  250;   Field  v.  Hubbard,  Id. 

A  juror  regularly  drawn  held  not  disqualified 

because  of  error  in  writing  his  name  in  return 

of  service   of  jury  notiees. — Commonwealth   v. 
I  Valsalka  (Pa.)  405. 

I     Control  of  jury  wheel  on  drawing  jurors,  and 
'  procedure  thereafter,  held  in  full  compliance  with 

Act  April  10,  1867.— Commonwealth  v.  Valsalka 

(Pa.)  405. 

It  is  no  objection  to  an  array  that  the  jury 
commissioners,  though  having  taken  oath  of 
office,  had  not  filed  it  before  drawing  of  jurors. — 
Commonwealth    v.   Valsallm   (Pa.)   405. 
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Oecnpation  of  juror  held  snffldently  described, 
where  he  could  be  recognised  thereby. — Common- 
wealth V.  Valsalka  (Pa.)  405. 

On  trial  for  marder,  held  proper  to  Bustain  chal- 
lenge for  cause  to  a  juror  who  states  that  be 
has  conscientious  scruples  as  to  capital  punish- 
ment.—Commonwealth  T.  Valsalka  (Pa.)  405. 

One  put  on  a  list  inaccurately  held  not  there- 
by subject  to  challenge  under  Act  March  18, 
1874.— Commonwealth  v.  Valsalka  (Pa.)  405. 

In  a  criminal  case,  the  court  properly  required 
"set-aside"  jurors  to  be  recalled  in  the  order  in 
which  they  had  been  set  aside. — Commonwealth 
V.  Eisenhower  (Pa.)  521. 

Exclusion  of  negroes  from  jury  duty  held  not 
Bxibject  to  review,  where  it  does  not  appear  that 
they  were  excluded  because  of  their  color. — John- 
son T.  State  (N,  J.  Err.  &  App.)  949. 

Failure  of  the  sheriff  to  file  a  list  of  jurors  sum- 
moned, as  required  by  Revision,  p.  526.  {  9,  does 
not  invalidate  the  selection  and  return  of  such 
jurors.— Johnson  v.  State  (N.  J.  EJrr.  &  App.) 
949. 

Jnror  who  formed  an  opinion  from  reading  the 
papers,  but  would  not  find  the  defendant  guilty 
without  evidence.  Add  not  subject  to  challenge 
by  defendant.— Wilson  ▼.  State  (N.  J.  Err.  & 
App.)  954. 


Failure  of  water  aopply  Mi,  tmder  ^e  evi- 
dence, no  defense  in  an  action  for  rent. — L<ewia 
V.  Clark  (Md.)  1035. 


See  "Equity." 


LACHES. 


LANDLORD  AND  TENANT. 

Action  to  cancel  lease,  see  "Cancellation  of  In- 
struments." 

Liability  of  lessee  for  negligence,  see  "Negli- 
gence." 

lessor  of  railroad  for  injuries,  see  "Street 

Railroads." 

Specific  performance  of  lease,  see  "Specific  Per- 
formance." 

Lessees  of  laundry  plant,  consisting  of  realty 
and  personalty,  held  liable  to  purchaser  of  real- 
ty under  foreclosure,  only  to  the  value  of  the 
use  of  the  land. — Newton  v.  Speare  Launder- 
ing Co.  (R.  I.)  11. 

The  sending  of  a  key  to  leased  premises  to 
the  landlord  held  not  a  surrender  of  the  lease 
and  acceptance.— Newton  v.  Speare  Launder- 
ing Co.  (R.  I.)  11. 

Lease  of  "all  that  certain  store,  basement,  and 
vault  now  in  course  of  erection  on  that  certain 
lot  of  land  and  premises  *  *  *  known  as 
street  number  35,  N.  street,"  Jield  to  demise  the 
building  only,  and  not  the  unoccupied  part  of  the 
lot.— Klie  V.  Von  Broock  (N.  J.  Ch.)  469. 

The  cutting  off  of  12  inches  from  rear  of  lot  in 
which  the  lessee's  only  right  was  to  light  and  air 
derived  from  windows  opening  on  it,  Md  not 
a  material  diminution  of  lessee's  right. — Klie  v. 
Von  Broock  (N.  J.  Ch.)  469. 

Partial  destruction  of  party  wall  by  lessee  in 
cutting  out  an  opening  for  n  door  held  waste. — 
Klie  V.  Von  Broock  (N.  J.  Ch.)  469. 

When  landlord  may  require  immediate  restora- 
tion of  premises  to  original  condition,  where 
lessee  has  committed  waste. — Kile  v.  Von  Broock 
(N.  J.  Ch.)  469. 

Landlord  held  not  liable  for  injuries  by  un- 
guarded elevator  shaft  to  one  entering  by  ten- 
ant's invitation.— Hanson  v.  Beckwith  (R.  I.) 
702. 

Tenants  for  a  year,  continuing  thereafter  in 
possession  with  the  landlord's  consent,  become 
tenants  at  the  rent  specified  in  original  agree- 
ment.—Hobbs  V.  Batory  (Md.)  713. 

A  notice  of  an  increase  of  rent  held  waived  by 
accepting  from  the  tenant  at  will  payment  at 
the  former  rate.— Murphy  v.  Little  (Vt.)  9C8. 


See  "Statutes." 


LAWS. 


LEADING  QUESTIONS. 

See  "Witnesses." 

LEASES. 

See  "Landlord  and  Tenant." 

LEGISLATIVE  POWER. 

See  "Constitutional  Law." 

LEVY. 

Of  execution,  see  "Execution." 
Of  taxes,  see  "Taxation." 

LIBEL  AND  SLANDER. 

Evidence  of  particular  instances  of  miscon- 
duct on  the  part  of  plaintiff  in  an  action  for 
libel  is  not  admissible,  in  the  absence  of  evi- 
dence that  his  general  reputation  was  bad.— 
Folwell  V.  Providence  Journal  Co.  (R.  I.)  6. 

Evidence  that  judgments  were  recovered  in 
other  actions  for  the  publication  of  the  sanM> 
matter  in  other  papers  held  inadmissible. — Fol- 
well v.  Providence  Journal  Co.  (R.  I.)  6. 

Evidence  that  no  investigation  was  made  be- 
cause the  information  came  from  a  source  pre- 
viously found  to  be  reliable,  held  admissible  t» 
mitigate  damages.— Folwell  v.  Providence  Jour- 
nal Co.  (R.  I.)  6. 

Evidence  that  the  haste  necessary  to  obtain 
timely  publication  of  the  matter  prevented  in- 
vestigation as  to  its  truth,  held  inadmissible  to 
mitigate  damages.— Folwell  t.  Providence 
Journal  Co.  (R.  I.)  6. 

Publication  concerning  a  clergyman  held  not 
susceptible  of  the  meaning  that  the  vestrymen 
were  in  possession  of  facts  damaging  to  his  char- 
acter.—Porter  V.  Post  Pub.  Co.  (R.  I.)  535. 

A  publication  concerning  a  clergyman  held  not 
to  support  an  innuendo  that  during  his  absence 
he  had  been  found  guilty  of  immoral  conduct. — 
Porter  v.  Post  Pub.  Co.  (R.  I.)  535. 

A  demurrer  to  an  entire  count  for  libel  must 
be  overruled  if  any  of  the  language  is  actionaUe. 
—Porter  v.  Post  Fab.  Co.  (R.  I.)  536. 

One  is  not  liable  for  publication  of  words  not 
in  their  nature  defamatory,  though  »)ecial  dam- 
age results. — Reid  v.  Providence  Journal  Co. 
(R.  I.)  637. 

A  publication  reciting  that  three  fires  had  oc- 
curred in  plaintiffs  building  held  not  libeloiis. 
—Reid  T.  Providence  Journal  Co.  (R.  I.)  687. 

Words  imputing  insolvency  to  one  who  boys 
and  sells  farm  products  held  actionable  without 
allegation  of  special  damages. — Darling  v.  Clem- 
ent (Vt)  779. 

Words  charging  stealing  of  lumber  ft<M  ac- 
tionable per  se.— Darling  v.  Clement  (Vt.)  779. 

Imputations  of  intemperance,  and  that  pliun- 
tiff  allowed  boys  in  his  care  to  commit  larceny, 
where  he  was  a  teacher,  held  actionable  without 
allegation  of  special  damages^ — Darling  t.  Clem- 
ent (Vt.)  779. 

Charges  of  insolvency  held  not«act!onable  by 
a  school  teacher,  where  no  special  damages  are 
alleged. — Darling    v.   Clement   (Vt.)   779. 

A  count  in  slander  held  bad  for  duplicity, 
where  it  declares  on  three  sets  of  words,  spoken 
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at  different  tlmei  on  the  Mine  day  to  the  same 
person.— Darling  ▼.  Clement  (Vt)  779. 

On  default,  where  the  words  are  actionable 
per  ae,  defendant  cannot  show  on  an  inqaisition 
of  damages  that  they  were  priyileged.— Heyward 
T.   Sanner  (Md.)  7S8. 

Whether  words  in  a  newspaper  article  making 
no  accusation  in  direct  terms  are  libelous  held  a 
question  for  the  jury.— Tiepke  ▼.  Times  Pub.  Co. 
(R.  I.)  1031. 

Where  a  publication  is  libelous,  and  alleged 
false,  the  defense  that  it  is  privileged  cannot  be 
raised  by  demurrer. — ^Tiepke  v.  Times  Pub.  Co. 
lit.  I.)  1031. 

An  innuendo  held  bad  on  demurrer,  as  going  be- 
yond any  suggestion  legitimately  drawn  from  the 
language  used.— Tiepke  t.  Times  Pub.  Co.  (It.  I.) 
1031. 

LICENSES. 

Of  dogs,  see  "Animals." 

To  sell  liquors,  see  "Intoxicating  Liquors." 

LIENS. 

See  "Me<*«nic8'  Liens." 
Of  judgment,  see  "Judgment." 
Of  mortgages,  see  "Mortgages." 
Of  seller,  see  "Salea." 

LIFE  ESTATES. 

Creation  by  wUlr,  see  "WiUs." 

LIFE  INSURANCE. 

See  "Insnrance.'' 

LIMITATION  OF  ACTIONS. 

See,  also,  "Adverse  Possession." 

Payment  on  mortgage  by  owner  of  equity  of 
redemption  of  part  of  the  land,  held  to  remove 
bar  of  statute  as  to  all. — Longstreet  v.  Brown 
(N.  J.  Ch.)  66. 

The  statute  held  to  run  in  favor  of  legatees 
who  had  received  their  legacies  without  giving 
refunding  bonds  to  the  executors.— In  re  Rob- 
ins' Estate  (Pa.)  121;  Appeal  of  Hunter,  Id.; 
Appeal  of  Philadelphia  Trust,  Safe-Deposit  & 
Insurance  Co.,  Id. 

Foreclosure  of  a  deed  of  trust  is  barred 
where  20  years  have  elapsed  from  maturity  of 
the  notes  secured. — Baldwin  r.  Trimble  (Md.) 
176. 

Act  April  13,  1859,  declaring  that  no  entry 
shall  arrest  the  running  of  limitations  unless 
ejectment  be  brought  within  a  year,  relates  to 
an  entry  during  the  running  of  the  statute. — 
Hasson  v.  Klee  (Pa.)  184. 

Evidence  held  sufficient  to  show  payment  on  a 
note  tolling  the  statute. — Wright  v.  Jordan  (Pa.) 
196. 

In  adjusting  its  accounts,  a  school  district 
abolished  by  Act  1892  may  lawfully  pay  a  just 
debt  barred  by  limitations. — Hartford  School 
Pist.  V.  School  Dist.  No.  13  in  Hartford  (Vt.) 
252. 

Declarations  of  defendant  hdd  admissible  to 
show  absence  from  the  state  barring  the  running 
of  the  statutes.— Burnham  v.  Courser  (Vt.)  288. 

Where  defendant  pleads  limitations,  and  plain- 
tiff replies  that  he  had  no  attachable  property  in 
the  state,  the  burden  of  proving  that  be  had  gui*h 
property  is  on  defendant. — Burnham  v.  Courser 
(Vt.)  288. 

Assumpsit  on  note  payable  in  alternative  held 
barred  by  limitations.— Brown's  Ex'r  v.  Hitch- 
cock (Vt.)  292. 


Wh«f«  a  complaint  allegea  a  new  promise,  ad- 
vantage of  the  statute  may  be  taken  by  demur- 
rer.— O'Connor  v.  Town  of  Waterbury  (Conn.) 
499. 

Party  relying  on  qualified  new  promise  must 
show  fulfillment  of  the  qualification.— Keenan 
V.  Keenan  (R.  I.)  632. 

Where  defendant,  in  an  action  in  the  supreme 
court  which  does  not  abate,  dies,  and  the  exec- 
utor does   not   appear,   that   he   was  not  cited 
'  until  more  than  three  years  after  appoiutment 
held  immaterial.- Spragne  v.  Greene  (K.  I.)  699. 

LOCAL  LAWS. 


See  "Statutes." 

LOCAL  OPTION. 

See  "Intoxicating  Liquors." 

LOGS  AND  LOGGING. 

A  boom  company  held  liable  for  logs  lost  by 
reason  of  a  radical  defect  in  the  method  of  con- 
struction.—Holway  V.  Proprietors  of  Machias 
Boom  (Me.)  882. 

In  action  to  recover  damages  for  the  loss  of  logs 
by  reason  of  defendant's  defective  boom,  plain- 
tiffs must  show  a  want  of  care,  either  in  the  con- 
struction and  repair,  or  in  the  management  of  the 
boom.— Holway  v.  Proprietors  of  Machias  Boom 
(Me.)  b82. 

LOHERIES. 

Validity  of  act  regulating,   see 
Law." 


"Constitutional 


Under  Laws  18!)4,  c.  310,  S  178,  the  posses- 
sion of  a  lottery  ticket  is  punishable  without 
regard  to  the  person's  knowledge  of  what  the 
article  is.- Ford  v.  State  (Md.)  172. 

MALICE. 

See  "Malicious  Prosecution." 

MALICIOUS  PROSECUTION. 

Liability  of  corporation,  see  "Corporations." 

The  evidence  must  show  that  the  arrest  was 
made  maliciously  and  without  probable  cause. 
—Strieker  v.  Pennsylvania  B.  Co.  (N.  J.  Err.  & 
App.)  776. 

Admissibility  of  evidence  on  issue  of  whether 
defendants  had  probable  cause  for  believing  that 
plaintiff  stole  money  from  them  as  agent. — Chat- 
field  V.  BunneU  (Conn.)  1074. 

Testimony  that  plaintiff  voluntarily  surrendered 
and  was  not  subjected  to  an  arrest  held  admissi- 
ble in  mitigation  of  damages.— Chatfield  v.  Bun- 
nell (Conn.)  1074. 

MANDAMUS. 

On  demurrer  sustained  to  the  answer,  the  writ 
may  issue  without  proof.- Hooper  ▼.  New  (Md.) 
424. 

Mandamus  will  not  lie  to  compel  a  court  to 
allow  an  exception  to  an  order,  unless  by  the 
order  defendant  was  prejudicially  affected. — In 
re  Carle  (N.  J.  Sup.)  QOS. 

MANSLAUGHTER. 

See  "Homicide." 

MARRIED  WOMEN. 

See  "Husband  and  Wife."  ^  . 
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MARSHALING  ASSETS  AND  SECURI- 
TIES. 

A  mortgagee  is  not  chnrftenble  with  con- 
structive noUce  of  subsequeutly  recorded  judg- 
ments against  the  mortgagor,  and  Iiis  lien  will 
not  be  postponed  to  such  judgments  because  he 
released  other  property  on  which  he  bad  a  lien 
without  knowledge  of  the  judgments. — Annan 
V.  Hays  (Md.)  20. 

MASTER  AND  SERVANT. 

See,  also,  "Principal  and  Agent." 

Measure  of  damages  for  injury  to  third  person, 

see  "Damages." 
Negligence   of  servant  imputed  to  master,  see 

"Negligence." 

Services  and  oompemsatloa. 

On  the  master's  iK>coming  insolvent,  held, 
that  the  servant  coulil  not  recover  against  the 
receiver  on  the  unexpireil  contract  of  employ- 
ment.—United  States  Credit  System  Co.  v.  ttos- 
enbaum  (N.  J.  Sup.)  .')!>5. 

A  plea  that  the  servant  suing  for  services  was 
not  authorized  to  transact  the  business  in  which 
he  was  engaged,  and  that  it  was  unlawful  toen- 

fage  in  such  business,  was  a  good  plea. — United 
itates  Credit  System  Co.  v.  Kosenbaum  (N.  J. 
Sup.)  505. 

Contract  of  employment  conatrned,  and  rights 
of  employe  on  termination  thereof  determined. — 
Woodbridge  v.  Pratt  &  Whitney  Co.  (Conn.)  688. 

Master'*  liability  for  Injuries  to  •errant. 

In  an  action  for  personal  iiijaries,  witnesses 
need  not  characterize  the  employment  as  danger- 
ous, to  render  the  master  liable,  where  a  mere 
description  of  it  shows  that  fact. — Hayes  v.  Col- 
chester Mills  (Vt.)  269. 

Beld  a  question  for  the  jury  whether  service 
required  of  a  boy  was  beyond  his  capacity,  and 
consequently  outside  his  employment. — Hayes  v. 
Colchester  Mills  (Vt.)  209. 

Giving  of  proper  instructions  to  a  child  em- 
ployS  does  not  relieve  the  master  from  liability 
for  accidents  if  the  woric  was  not  within  the 
scope  of  his  employment,  and  was  such  as 
ou^t  not  to  have  been  required  of  a  person  of 
his  capacity. — Hayes  v.  Colchester  Mills  (Vt.) 
269. 

Beld  a  question  for  the  jury  whether  a  young 
employ^  directed  to  do  a  certain  service  should 
have  been  cautioned. — ^Hayes  v.  Colchester  Mills 
(Vt.)  269. 

Where  no  safer  machine  than  the  one  in 
which  an  emp>ov6  was  injured  is  in  general  use, 
the  master  is  not  liable  for  injuries  caused  by 
al>senee  of  guardrails  thereon. — Keenan  v.  Wa- 
ters (Pa.)  342. 

Whether  an  electric  company  exercised  due 
care  in  providing  poles  reasonably  safe  for  its 
workmen,  and  inspecting  the  same,  littd  for 
the  jury.— Essex  County  Electric  Co.  v.  Kelly 
(N.  J.  feup.)  G19. 

Duty  to  fui'nish  clear  track  held  to  have  been 
performed  by  giving  proper  orders. — Healv  t. 
New  York,  N.  H.  &  II.  R.  Co.  (R.  I.)  676. 

A  master  held  negligent  in  the  selection  of 
agents  to  perform  bin  duties,  and  also  in  his  fail- 
ure to  inspect  appliances. — Donnelly  v.  Booth 
Brothers  &  Hurricane  Isle  Granite  Co.  (Me.) 
874. 

One  injured  by  the  breaking  of  a  rope  su.stain- 
ing  a  platform  on  which  he  was  at  work  held 
entitled  to  recover  as  for  failure  of  the  master  to 
use  necessary  precautions  fr.r  the  servant's  safe- 
ty.— Donnelly  v.  Booth  Brothers  &  Hurricane 
Isle  Granite  Co.  (Me.)  874. 

Whether  a  particular  caso  falls  within  the 
duty  of  the  master,  or  that  of  the  servauts,  as 


such,  is  a  mixed  question  of  law  and  fhet— Don- 
nelly v.  Booth  Brothers  &  Hnrricane  Ue  Gran- 
ite Co.  (Me.)  874. 

An  employer  cannot  escape  liability  for  negli- 
gence by  employing  incompetent  servants  to  dis- 
charge his  duty. — Donnelly  v.  Booth  Brothers  & 
Hurricane  Isle  Granite  Co.  (Me.)  874. 

An  employe  held  injured  by  his  own  contributo- 
ry negligence. — Devlin  v.  Phoenix  Iron  Co.  (Pa.) 
927. 

Where  defendant  shows  that  plaintiff  was  in- 
jured by  a  defect  not  discoverable  by  inspection, 
he  is  not  liable  therefor. — Read  v.  New  l.ork,  N. 
H.  &  H.  R.  Co.  (R.  I.)  947. 

A  railroad  company  hdd  bound  to  inspect  for- 
eign cars  as  well  as  its  own. — Jones  v.  New  York, 
N.  H.  &  H.  R.  Co.  (R.  I.)  1033. 

I  Evidence  held  to  sustain  a  verdict  in  favor  of  a 
I  brakeman  injured  in  conseqnence  of  the  looseness 

■  of  a  grab-iron  on  a  freight  car.— Jones  t.  New 
York,  N.  H.  &  H.  R.  Co.  (R.  I.)  1033. 

I  Where  plaintiff  claimed  that  he  was  injured 
I  by  reason  of  a  certain  defect  in  a  car,  Kdd,  that 
evidence  was  properly  refused  that  when  the  car 
arrived  at  the  shops,  six  days  after  the  accident, 
such  defect  did  not  exist.— Jones  v.  New  YotIe, 
N.  H.  &  H.  R.  Co.  (R.  I.)  1033. 

Master  held  liable  for  injuries  to  servant  b^ 

change  in  machinery  which  was  made  without  hto 

i  knowledge.— Ryan    T.    Chelsea    Paper    ManuTg 

■  Co.  (Conn.)  1062. 

— —  Risks  aasvaied  by  ■errant. 

A  minor  employed  on  a  dangerous  machine, 
knowing  the  dangers,  held  to  have  assumed  the 
risk. — Dunn  v.  McNamee  (N.  J.  Err.  &  App.) 
61. 

The  servant  does  not  take  the  risk  of  careless- 
ness of  those  employed  by  the  master  to  discharge 
his  duty.— Donnelly  v.  Booth  Brothers  &  Hnrri- 
cane Isle  Granite  Co.  (Me.)  874. 

——  FelloTT  aorranta. 

When  master  is  liable  for  an  improper  order 
given  by  one  servant  to  another. — Hayes  v.  Col- 
chester Mills  (Vt.)  269. 

Where  there  is  evidence  that  plaintiff's  injury 

was  caused  by  incompetency  of  a  fellow  servant. 

known  to  the  master,  a  direction  to  find  for  the 

master   was  erroneous. — ^Uuntsinger  t.  Trexler 

,  (Pa.)  574. 

I  Engineer  held  a.  fellow  servant  of  brakeman  <m 
:  another  train.— Healey  v.  New  York,  N.  IL  &  H. 
I  R.  Co.  (R.  I.)  67(5. 

An  employer  held  not  liable  for  injuries  caused 
by  negligence  of  fellow  servant. — Devlin  t.  Phoe- 
nix Iron  C!o.  (Pa.)  927. 

Iiiabilltsr  for  lajnrle*  to  third  peraoas. 

Master  is  responsible  to  third  persons  for  in- 
juries due  to  the  negligence  of  servant  while 
acting  within  his  employment.— Ford  v.  Charles 
Warner  Co.  (Del.  Super.)  39. 

In  directing  the  imprisonment  of  a  ^rson, 
held,  that  the  servant  did  not  act  within  the 
scope  of  his  duties,  so  as  to  render  the  master 
liable  for  false  imprisonment— Barabasx  t.  Ka- 
bat  (Md.)  720. 

A  master  hdd  liable  for  unnecessair  foree 
used  by  a  servant  in  performing  hia  duties. — 
Barabasz  v.  Kabat  (Md.)  720. 

Interf  erenee  wltb  the  relation  "hy  tUrd 
persona. 

Letter  hdd  to  contain  intrinsic  evidence  that  it 
was  written  after  the  recipient  had  contracted 
to  render  services  to  plaintiff,  and  was  calculated 
to  induce  her  to  abandon  such  employment. — 
Forbes  v.  Morse  (Vt.)  295. 

Where  it  is  shown  that  a  course  of  persua»oa 
has  l>een  entered  upon  to  induce  a  servant  to 
abandon  hor  employment,  evidence  of  opportuni- 
ty for  farther  persuasion  is  admissible. — Forbes 
v.  Morse  tVt.)  295. 
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Persona  have  no  right  to  take  np  time  of  em- 
ployes in  peacefully  urging  them  not  to  work. — 
O'Neil  v.  Behanna  (Pa.)  843. 

Acts  held  to  constitute  intimidation  of  employes, 
though  no  physical  violence  was  used. — O'Neil  t. 
Behanna  (Pa.)»843. 

MATERIAL  MEN. 

Sec  "Mechanics'  liens." 

MEASURE  OF  DAMAGES. 

See  "Damages." 

MECHANICS'  LIENS. 

One  furnishing  material  to  the  owner  of  land 
after  he  bad  conveyed  by  unrecorded  deed  held 
entitled  to  a  lien.— Phillips  v.  Browne  (R.  I)  490. 

Validity  of  lien  is  not  affected  by  the  fact  that 
the  certificate  of  lien  was  filed  before  any  sum 
was  due  under  the  contract.— Healy  t.  Fallon 
(Conn.)  495. 

A  notice  of  claim  of  lien  held  not  the  com- 
mencement of  proceedings  to  enforce  the  lien 
which  started  the  running  of  the  time  for  filing 
the  petltion.T-GofE  v.  Hosraer  (R.  I.)  533.  | 

After  confession  of  judgment  in  ejectment  by 
a  landlord  against  his  tenant,  the  property  is  not 
bound  by  judgment  thereafter  rendered  on  me- 
chanic's lien  for  material  furnished  tenant.— 
Seltzer  t.  Robbins  (Pa.)  567. 

Right  of  purchaser  at  sale  under  mechanic's 
lien  judgment  of  a  tenant's  assumed  leasehold 
interest  detennined.— Seltiser  v.  Robbins  (Pa.) 
567. 


Of  corporation, 


MEMBERS. 

Ke  "Corporations." 

MINORS. 


See  "Guardian  and  Ward";  "Infants";  "Parent 
and  Child." 

MISJOINDER  OF  CAUSES. 

See  "Action." 

MISREPRESENTATION. 

See  "Fraud." 

MONEY  RECEIVED. 

Plaintiff  held  entitled  to  an  action  against  de- 
fendant on  account  of  money  had  and  received. 
— Speneeman  v.  Palestine  Bldg.  Ass'n  (N.  J. 
Sup.)  723. 

MONOPOLIES. 

Consolidation  of  rival  concerns  Arid  not  against 
public  policy,  as  tending  to  create  a  monopoly. — 
Meredith  v.  New  Jersey  Zinc  &  Iron  Co.  (N.  J. 
Cb.)  539. 

MORTGAGES. 

See,  also,  "Chattel  Mortgages." 
Kffect  as  assignment,  see  "Assignments." 
In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
Right  of  doweress  to  mortgaged  premises,   see 

"Dower." 
of  heirs  to  have  personalty  applied  in  sat- 
isfaction of  mortgage,  see  "Descent  and  Dis- 
tribution." 
Subrogation  to  rights  of  mortgagee,  see  "Subro- 
gation." 


Mortgagee  receiving  price  of  portion  sold  by 
mortgagor  and  releasing  the  land  held  charge- 
able with  price  in  reduction  of  the  debt. — 
Longstreet  v.  Brown  (N.  J.  Ch.)  56. 

A  foreclosure  bill  need  not  define  the  nature 
of  the  interests  which  defendants  have  in  the 
mortgaged  estate.— Doremus  v.  Dunham  (N.  J. 
Err.  &  App.)  62. 

Where  the  mortgage  note  was  assigned,  and 
the  transfer  was  not  recorded,  nor  the  mortgage 
aHsigned,  held,  that  the  a.ssif^rnee,  prior  to  Act 
IS&H,  c.  392,  did  not  lose  his  lien  on  release  of 
the  mortgage  by  the  original  mortgagee. — De- 
muth  V.  Old  Town  Bank  (Md.)  266. 

When  equity  will  award  damages  for  waste 
of  mortgagied  premises  on  a  bill  for  foreclosure. 
—Tate  V.  Field  (N.  J.  Ch.)  440. 

Rights  of  mortgagee  of  railroad  in  possession 
under  IcHse  on  accounting  with  lessor  determined. 
— Spring  Brook  Ry.  Co.  v.  Lehigh  Coal  &  Navi- 
gation Co.  (Pa.)  525. 

Mortgage  given  to  take  the  place  of  a  prior 
mortgage  held  valid  as  between  the  parties  and 
as  against  all  noi  misled  thereby. — Coleman  v. 
Reynolds  (Pa.)  543. 

Purchaser  at  execution  sale  on  judgment 
against  R.  held  put  on  inquiry  by  the  records  as 
to  whether  mortgage  from  R.  was  not  a  pur- 
chase-money mortgage. — Coleman  v.  Reynolds 
(Pa.)  543. 

A  mortgage  on  the  separate  property  of  a  mar- 
ried woman  held  valid,  though  executed  in  blank, 
and  filled  up  by  the  mortgagee  in  the  presence 
of  the  wife  alone.— In  re  Hogan's  B^tate  (Pa.) 
548. 

Record  of  an  assignment  of  a  mortgage  held 
constructive  notice  to  one  subsequently  taking 
an  assignment. — Mott  v.  German  Hospital  (N. 
J.  Ch.)  757. 

Id  a  foreclosure  suit  begun  more  than  a  year 
after  the  death  of  the  mortgagor,  held,  that  a 
proof  of  claim  against  the  mortgagor's  estate 
could  not  be  set  up  as  .-;  lien. — Mott  v.  German 
Hospital  (N.  J.  Ch.)  757. 

Assignment  of  bond  and  mortgage  held  suffi- 
cient without  manual  delivery. — Mott  v.  Ger- 
man Hospital  (N.  J.  Ch.)  757. 

That  a  mortgagee  did  not  exercise  an  option  on 
failure  to  pay  interest  when  due  did  not  deprive 
him  of  the  right  to  declare  principal  due  on  a 
subsequent  default. — Industrial  Land  Develop- 
ment Co.  V.  Post  (N.  J.  Err.  &  App.)  892. 

Mortgage  construed,  and  right  of  mortgagor  to 
release  of  fractional  part  of  the  land  on  partial 
payment  determined.— Hall  v.  Home  Bldg.  Co. 
(N.  J.  Ch.)  1019. 

A  mortgage  given  by  the  grantor  in  a  deed  un- 
der a  reserved  power  to  mortgage  held  within  the 
meaning  of  such  power.— Bouton  v.  Doty  (Conn.) 
1064. 

Assignment  of  mongage  to  wife  of  mortgagor 
held  not  to  work  a  merger. — Dyer  v.  Dean  (Vt.) 
1113. 

A  first  mortgage  may  be  enforced  by  a  donee 
as  against  second  mortgagees. — Dyer  v.  Dean 
(Vt.)  1113. 

MOTIONS. 

In  arrest  of  judgment,  see  "Judgment." 
To  set  aside  execution,  see  "Execution." 

MULTIFARIOUSNESS. 

See  "Equity." 

MUNICIPAL  CORPORATIONS. 

See,  also,  "Bridges";  "Counties";  "Paupers"; 
"Schools  and  School  Districte";  "Street  Rail- 
roads." 
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Liability  to  garnishiiieiit  proceaa,  aee  "Oamish- 

ment/' 
Remedy  to  set  aside  ordinance,  see  "Certiorari." 
Right  of  electric  light  company  to  erect  poles,  see 

''Electricity." 

Where  a  municipality  is  divided,  the  old  cor- 
poration retains  title  to  all  its  property,  nnless 
froTision  is  made  to  the  contrary  in  the  act. — 
nhabitants  of  Township  of  Bloomfield  r.  Bor- 
ough of  Glen  Ridge  (N.  J.  Err.  &  App.)  63. 

Ordliuuia«s  «iid  reaoIntioKs. 

Evidence  hfld  insufflcieut  to  prove  the  exist- 
ence of  an  ordinance. — ^Thompson  v.  Ocean 
City  R.  Co.  (N.  J.  Ch.)  129. 

Where  a  charter  empowers  a  mayor  to  call 
meetings  of  the  city  council,  a  record  showing 
that  the  council  met  "pursuant  to  the  call  of  the 
mayor"  is  sufiSdent.— City  of  Auburn  v.  Union 
Water^Power  Co.  (Me.)  335. 

An  ordinance  revisini;  ordinances  relating  to  Id- 
toxicating  liouors  Jield  to  repeal  prior  ordinances 
by  implication.— Von  Der  Leith  v.  State  (N.  J. 
Sup.)  436. 

Under  a  statute  authorizing  enforcement  of  or- 
dinances by  reasonable  penalties,  the  precise 
penalty  to  be  imposed  cannot  be  left  to  the  discre- 
tion of  the  court. — Young  &  McShea  Amusement 
Co.  V.  City  of  Atlantic  City  (N.  J.  Sup.)  444. 

A  resolution  purporting  to  give  consent  to  a 
street-railway  company  to  construct  tracks  on 
the  street  and  use  electricity  as  a  motive  power 
field  ineffective. — West  Jersey  Traction  Co.  v. 
Board  of  Public  Works  of  City  of  Camden  (N. 
J.  Sup.)  578. 

An  ordinance  requiring  abutting  owners  to  pave 
a  street  could  not  he  abrogated  by  declarations 
of  members  of  a  committee  of  the  council  to  the 
effect  that  it  would  not  be  required. — City  of  Ches- 
ter V.  Eyre  (Pa.)  837. 

A  resolution  declaring  tarnonts  of  street  rail- 
way unlawful,  and  directing  legal  measurps  to  re- 
move them,  hflil  valid. — City  of  Cape  May  v. 
Cape  May,  D.  B.  &  S.  P.  R.  Co.  (N.  J.  Err.  & 
App.)  892. 

An  ordinance  providing  for  the  Impounding  of 
dogs  running  at  large,  and  killing  the  same 
within  24  hours  thereafter  if  not  redeemed,  held 
not  unreasonable. — City  of  Hagerstown  v.  Wit- 
mer  (Md.)  965. 

An  ordinance  prohibiting  dogs  from  running 
at  large  may  be  imssed  under  a  general  power 
to  abate  nuisances. — City  of  Hagerstown  v.  Wit- 
mer  (Md.)  965. 

An  ordinance  prohibiting  the  erection  or  use 
of  "any  awning,  except  the  same  be  upon  a  suit- 
able frame,"  held  void  for  uncertainty,  because 
"suitable"  has  no  definite  meaning  in  such  con- 
nection.—State  V.  Clarke  (Conn.)  975. 

OAoera. 

Under  Act  April  6,  1889,  relating  to  the  gov- 
ernment of  cities,  the  approval  of  the  mayor  is 
not  required  to  validate  an  appointment  to  of- 
fice by  a  board. — Erwin  v.  City  of  Jersey  City  (N. 
J.  Err.  &  App.)  732. 

The  aptmintment  of  police  by  the  common 
council  of  Putnam,  under  the  city  charter,  held 
not  to  require  the  same  to  he  transmitted  to  the 
mayor  for  approval. — State  v.  Longdon  (Conn.) 
383. 

Baltimore  city  council  may  appoint  at  expira- 
tion of  a  term,  without  official  notice  that  tiiere 
Is  a  vacancy.— Hooper  v.  New  (Md.)  424. 

Charter  construed,  and  authority  to  remove 
chief  of  police  determined. — State  v.  Kennedy 
(Conn.)  503. 

Charter  construed,  and  AeM  to  create  the  offioe 
of  chief  of  police.— State  v.  Kennedy  (Conn.)  503. 

Oath  of  office  of  chief  of  police  held  properly 
executed.— State  v.  Kennedy  (Conn.)  5(». 


Validity  of  removal  of  diief  of  ptrfice  deter- 
mined.—State  V.  Kennedy  (Conn.)  DOS. 

Dedsion  of  aldermen  discharging  policeman  for 
misconduct  need  not  expressly  find  that  the  mis- 
conduct was  of  such  a  character  as  to  disqual- 
ify him.— O'Brien  v.  City  of  Fawtncket  (BL  I.) 
530. 

Director  of  public  works  hdd  authorised  to 
make  changes  in  a  contract  for  the  constmction 
of  a  public  work. — Filbert  v.  City  of  PhUadelxkhia 
(Pa.)  546. 

Under  the  charter  of  Jersey  Cit^,  the  board 
of  finance  and  taxation  may  appomt  an  addi- 
tional clerk  beyond  three  in  the  city  clerk's  of- 
fice.—Browning  V.  O'DouneU  (N.  J.  Sup.)  613. 

Oomtrol  of  streets. 

Acts  1890,  c.  370,  held  not  to  authorize  mayor 
of  Baltimore  to  prevent  street-railway  cooapany 
from  erecting  trolley  poles. — Hooper  v.  Balti- 
more City  Pass.  Ry.  Co.  (Md.)  309. 

Abutting  owner  has  right,  as  against  the  aao- 
nicipality,  to  run  electric  wires  into  his  building 
from  poles  lawfully  erected.— Borough  of  Brig- 
antine  v.  Holland  Tmst  Co.  (N.  J.  Oh.)  438. 

A  street  dedicated,  but  never  accepted  bjr  the 
county,  does  not  become  property  of  the  city  by 
the  extension  of  its  jurisdiction  over  sudi  streets 
as  had  been  condemned  or  dedicated. — City  of 
Baltimore  v.  Broumei  (Md.)  648. 

The  power  to  regulate  streets  does  not  au- 
thorize the  dty  to  permit  the  constmction  of  a 
railroad  on  its  streets  by  a  corporation  organi»><l 
under  the  general  railroad  law. — ^Tallon  v.  City 
of  Hobokeu  (N.  J.  Err.  &  App.)  895. 

Authority  of  a  dty  to  grant  permission  to  lay 

railroad  tracks  in  its  streets  hdd  to  apply  to  street 
railways  only. — Tallon  v.  City  of  Hoboken  (X.  J. 
Err.  &  App.)  895. 

LiablUty  for  torts. 

In  an  action  by  a  city  against  the  owner  of 
premises  in  front  of  which  there  was  an  open- 
ing in  the  sidewalk,  to  recover  the  amount  of 
a  Judgment  recovered  against  it  for  injarie*. 
held,  that  the  city  was  not  required  to  fbuw 
that  the  owner  was  negligent  in  the  use  of  th- 
sidewalk. — City  of  Pawtucket  v.  Bray  (R.  I.i  1. 

Whether  plaintiff  going  on  a  sidewalk  knowinr 
it  was  in  a  bad  condition  was  guilty  of  «>i.ii- 
tributory  negligence  held  a  question  for  the  jniy. 
—Allen  V.  Borough  of  Dn  Bois  (Pa.)  195. 

Question  whether  one  who  fell  into  a  hole  In  a 
sidewalk  was  guilty  of  contributory  negligrorie  in 
not  discovering  the  defect  ArW  for  the  jory. — 
Bruch  V.  City  of  Philadelphia  (Pa.)  818. 

A  municipal  corporation  which  used  a  stream  a< 
K  sewer,  held  liable  in  damages  to  lower  owner* 
for  failure  to  keep  the  channel  open,  etc. — Owvup 
V.  City  of  Lancaster  (Pa.)  858. 

The  city,  as  owner  of  the  fee,  is  not  in  fanlt 
in  permitting  to  remain  a  sidewalk  constmctt-i 
on  its  premises  by  the  borough  to  which  it  sd<- 
ceeded. — Hoyt  v.  City  of  Danbury  (Conn.)  1051. 

Defendant  held  entitled  to  a  finding,  on  tfc*- 
question  of  probable  cause,  as  to  whether  it  wa;- 
the  snow  on  the  siden'alk  that  caused  plaintiff  t<> 
slip,— Hoyt  V.  City  of  Danbury  (Conn.)  1051. 

A  traveler  Injured  on  a  sidewalk  Md  not  enti- 
tled to  recover  because  the  plan  of  the  walk  wa.« 
defective,  since  the  adoption  of  a  plan  by  a  mn- 
nidpality  is  a  governmental  duty  of  a  quaai  jm- 
dieial  character. — Hoyt  v.  City  of  Danborr 
(Conn.)  1051. 

Though  a  defect  existed  in  the  authority  of  a 
municipal  officer  who  superintended  the  coDstriM^ 
tion  of  a  sidewalk,  where  the  borongh  paid  for  an.! 
accepted  the  walk,  and  maintained  it  for  years. 
held,  that  no  defect  in  plan  of  its  constmrtiiHi 
could  be  a  neglect  of  repair,  authoriaiug  a  rei»v- 
ery  for  injuries  received  on  it. — Hoyt  v.  City  ot 
Daubuiy  (Conn.)  1051. 
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Where  i>biintiff  did  not  gire  notice  that  tlie 
defect  that  caused  the  accident  resulted  from 
snow  on  the  wallc,  Md,  that  defendant  was  en- 
titled to  a  finding  whether  it  was  snow  that 
caused  the  accident.— Hoyt  t.  CSty  of  Danbary 
(Conn.)  1061. 

Where  two  portions  of  a  wallt  were  built  on 
different  planes,  ktld,  that  it  might  be  a  proper 
method  to  connect  them  with  steps  provided  with 
a  railing-— Hoyt  t.  City  of  Danbury  (Conn.)  1061. 

Whether  a  person  was  guilty  of  negligence  in 
not  grasping  the  railing  of  steps  connecting  two 
portions  of  a  sidewalk  built  on  different  planes 
Md  a  question  of  fact.— Hoyt  ▼.  City  of  Danbury 
(Conn.)  1051. 

Pnbllo  latproTeateBta. 

Bill  to  restrain  a  city  from  enforcing  an  as- 
sessment for  grading  a  street  hrld  insufficient. 
—City  of  Baltimore  v.  Coates  (Md.)  18. 

Notice  to  abutters  is  not  required  on  levying 
assessment  the  amount  of  which  is  fixed  by  leg- 
islature.—English  T.  City  of  Wilmington  (Del. 
Err.  &  App.)  158. 

Legislature  may  fix  amount  of  assessment 
without  notice  to  taxpayer. — English  t.  City 
of  Wilmington  (Del.  Err.  &  App.)  158. 

It  is  no  objection  to  act  assessing  <H>8t  of 
sewer  against  all  adjoining  property  at  a  fixed 
sum  that  it  is  based  on  estimate  of  cost. — Eng- 
lish T.  City  of  Wilmington  (Del.  Err.  &  App.) 
158. 

Act  assessing  all  property  adjoining  sewer  at 
a  fixed  sum  on  frontage  and  area  is  Talid. — 
English  T.  City  of  Wilmington  (Del.  Err.  & 
App.)  158. 

Neitlier  the  general  borough  act  of  April  3, 
1851.  nor  Act  May  23,  1893.  requires  plans  and 
specifications  referred  to  in  ordinances  authoriz- 
ing public  works,  nor  the  resolutions  awarding 
contracts  thereunder,  to  be  recorded  and  adver- 
tised.—Gallagher  V.  Borough  of  Oljrphant  (Pa.) 
258. 

Damages  for  widening  street  held  not  to  pre- 
vent a  recovery  for  damages  for  a  change  of 
jErade  therein. — Rodgers  v.  City  of  Philadelphia 
(Pa.)  339. 

Act  June  22,  1805,  requiring  the  city  to  pay 
part  of  cost  of  abolishing  gradt^  crossings,  only 
chnnges  the  form  of  its  SHMets,  since  such  aboli- 
tion is  for  its  general  welfare. — Mooney  v.  Clark 
(Conn.)  506. 

Sufficiency  of  notice  to  landowners  of  propos- 
ed construction  of  a  sidewalk  by  a  ijorongh, 
determined.— Ijnndis  v.  Borough  of  Vineland 
(N.  J.  Sup.)  625. 

Proceedings  of  a  borough  constructing  a  side- 
walk at  expense  of  adjoining  landowners  must 
show  notice  to  the  owners  of  the  proposed  im- 

Srovement. — Landis  v.  Borough  of  V'ineland  (N. 
.  Sup.)  eas. 

Ordinance  for  construction  of  sidewalks  by  a 
borough  at  expense  of  adjoining  landowner* 
held  void  for  want  of  notice  to  the  owners. — 
I^andis  ▼.  Borough  of  Vineland  (N.  J.  Sup.) 
«2i>. 

Assessments  under  Act  1887  (P.  L<.  p.  231) 
and  Act  1895  (P.  L.  p.  95)  become  liens  only 
after  connecting  sewers  are  built,  and  draw  in- 
terest only  from  the  date  of  the  confirmation 
of  the  assessment  for  the  connecting  sewer. — 
Vreeland  v.  City  of  Bayonne  (N.  J.  Err.  &  App.) 
737. 

It  was  no  objection  to  the  purchase  by  a  town 
of  a  waterworlcs  plant,  part  of  which  was  with- 
in another  state,  that  the  right  granted  to  the 
company  by  snch  state  to  maintain  that  portion 
of  its  plant  was  merely  a  revocable  license,  special 
to  the  company.— Pi"alx)dy  v.  Westerly  Water- 
works (R.  I.)  807. 

Waterworks  constructed  by  company  in  which 
bgioagh  bad  stock  held  to  have  been  constructed 


by  the  boronj^  so  as  to  exchide  other  companies. 
—Carlisle  Gas  &  Water  (3o.  v.  Cariisle  Water 
Co.  (Pa.)  821. 

A  claim  of  municipal  lien  held  properly  filed 
against  an  entire  square  for  the  paving  of  a 
street  bounding  one  side  of  the  square. — City  of 
Chester  v.  Eyre  (Pa.)  837. 

A  municipal  lien  for  paving  was  valid  though 
the  paving  was  done  without  authority,  where 
the  council  fuUy  accepted  it  on  completion. — City 
of  Chester  v.  Byte  (Pa.)  83?. 

Notice  should  be  given  to  all  interested  before 
the  adoption  of  an  ordinance  adjudicating  property 
rights.— City  of  Cape  May  v.  (Jape  May,  D.  B. 
&  S.  P.  R.  Ck>.  (N.  J.  Err.  &  App.)  892. 

Procedure  of  committee  appointed  to  report  rela- 
tive to  laying  out  of  a  street  held  in  compliance 
with  a  city  charter.— Walsh  v.  C!ity  of  Ansonia 
(Conn.)  1096. 

Fiaoal  atamaceaaeBt  and  tazatloB. 

Right  of  city,  under  Const,  art.  9,  f  8,  which 
hi)  I  reduced  its  debt  below  the  limit  authorized 
by  law,  to  thereafter  increase  it,  determined. — 
Pepper  v.  City  of  Philadelphia  (Pa.)  579. 

Act  May  26,  1897,  authorizing  the  town  of 
Westerly  to  hire  a  certain  sum  to  purdiase  water- 
works, and  to  issue  its  notes  and  bonds  there- 
for, hdd  to  authorize  an  increase  of  indebted- 
ness lieyond  the  limitation  prescribed  by  law.— 
Peabody  v.  Westerly  Waterworks  (R.  L)  807. 


MURDER. 


See  "Homicide." 


NAVIGABLE  WATERS. 

Riparian  owners'  rights  of  fishery,  see  "Fish." 

Individual  landowners  hdd  not  authorized  to 
construct  wharves  in  bed  of  stream  in  front  of 
their  premises,  where  the  ownership  of  the  bed 
of  the  stream  was  in  the  city  by  deed  from  the 
state.- Murphy  v.  Bullock  (R.  I.)  348. 

Landowners  held  not  to  own  by  riparian  right 
the  bed  of  a  stream  in  front  of  their  premises, 
where  there  was  a  slight  rise  and  fall  of  the 
tides.- Murphy  v.  Bullock  (R.  I.)  348. 

Lands  from  which  tides  had  t>een  shut  off  by 
dams  by  a  canal  company  held  subject  to  pub- 
lic use  by  renson  of  occupation  by  canal. — Mur- 
phy V.  Bullock  (R.  I.)  348. 

NEGLIGENCE. 

Action  by  husband  for  injuries  to  wife,  see  "Hus- 
band and  Wife." 
In  care  of  bridge,  see  "Bridges." 
Injuries  from  defects  in  highways,  sec  "High- 
ways." 
In  presenting  check  for  payment,  see  "Bills  and 

Notes." 
Of  attorney,  see  "Attorney  and  Client." 
Of  boom  company,  see  "Logs  and  Logging." 
Of  carriers,  see  "Carriers." 
Of  cities,   see  "Municipal  Corporations." 
Of  executors  and  administrators,  see  "Executors 

and  Administrators." 
Of  ferryman,  see  "Ferries." 
Of  gas  company,  see  "Gas." 
Of  landlord,  see   "Landlord  and  Tenant." 
Of  master,  see  "Master  and  Servant." 
Of  owner  of  tow-boat,  see  "Towage." 
Of  railroad  comiwny,  see  "Railroads." 
Of  street-railroad  companies,  see  "Street  Rail- 
roads." 
Of  trustees,  see  "Trusts." 

When  contributory  negligence  of  plaintiff 
will  not  bar  a  recovery  in  case  defendant's  neg- 
ligence is  clearly  shown. — Ford  v.  Charlea 
Warner  Co.  (Del.  Super.)  39. 
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Person  burning  slabs  on  his  own  premises  is 
not  liable  for  escape  of  fire,  milcss  caHiiecl  by 
uogligence. — Dolby  t.  Ilearn  (Del.  Super.)  45. 

Declaration  for  damaee  to  property  "con- 
tiguous and  next  adjoining"  other  property  in- 
cludes coonectinK  tracts  adjoiiiiiiK  at  any 
point  and  laud  divided  by  the  running  of  a 
public  road  through  it.— Dolby  v.  Hearn  (Del.  j 
Super.)  45.  | 

Failure  of  a  railroad  company  to  guard  a  cut 
where  the  right  of  way  was  sepnialed  from  the 
K-rminnHon  of  the  public  highway  by  15  feet 
owned  by  a  third  person  held  not  negligence  so 
as  to  render  it  liable  to  a  person  driving  through 
the  highway  across  such  land  into  the  cut. — 
Daneek  v.  Pennsylvania  R.  Co.  (N.  J.  Err.  & 
App.)  59. 

The  lessee  of  a  building  undergoing  repairs 
held  not  liable  for  injuries  received  by  an  em- 
ploye of  the  contractor.— Keilly  v.  Shannon  (Pa.) 

or>. 

Plaintiff  need  not  affirmatively  establish  that 
she  was  not  guilty  of  contributory  negli^cnor. — 
Consolidated  TracUon  Co.  v.  Behr  (N.  J.  Err. 
&  App.)  142. 

The  negligence  of  a  driver  in  the  management 
of  jiis  team  at  the  time  of  a  collision  with  a 
street  c-ar  held  not  imputable  to  person  in  his 
'•.•1' on.— Consoliilated  Traction  Co.  v.  Behr  (N. 
J.  iErr.  &  App.)  142. 

Defendant  held  not  liable  for  the  act  of  his 
servant,  under  impending  danger,  in  throwing 

a    lighted    gasoline    lamn,    which    w;"    i' 

caused  to  ex^ode  and  injure  plaintiff. — ^Dona- 
hue V.  Kelly  (Pa.)  186. 

Defendant  held  not  negligent  in  the  use  of 
gasoline  in  a  lamp.— Donahue  v.  Kelly  (Pa.) 
186. 

Evidence  held  insufficient  to  show  that  negli- 
gence of  defendant  gas  company  was  cause  of 
the  death  of  plaintiff's  intestate.— State  v.  Con- 
solidated Gas  Co.  of  Baltimore  City  (Md.)  263. 

Person  injured  by  falling  into  trench  in  street 
held  guilty  of  contributory  negligence.— Lumis  v. 
Philadelphia  Traction  Co.  (Pa.)  414. 

Driver  of  restive  horse  held  negligent  in  at- 
tempting to  drive  it  over  a  railroad  crossing. — 
Boyle  V.  McWilliams  (Conn.)  501. 

Questions  of  fact  relating  to  negligence  and 
contributory  negligence  are  for  the  jury. — New 
York  &  G.  L.  Ry.  Co.  v.  New  Jersey  Electric 
Ry.  Co.  (N.  J.  Sup.)  627. 

A  notice  of  personal  injuries  given  to  a  corpora- 
tion held  not  to  limit  plaintiff  to  the  specifications 
of  negligence  therein  mentioned.— Budd  v.  Meri- 
den  Electric  R.  Co.  (Conn.)  683. 

That  the  owner  of  a  bridge  across  tide  water 
has  not  complied  with  the  license  granted  to  build 
It  will  not  prevent  his  recovering  damages  for  an 
injury  thereto  if  the  omission  was  not  the  proxi- 
mate cause  of  the  injury. — Inhabitants  of  Cum- 
berland County  V.  (Central  Wharf  Steam  Tow- 
boat  Co.  (Me.)  867. 

Where  it  was  in  evidence  that  the  child  injured 
bad  escaped  from  the  house,  and  attempted  to 
cross  the  street,  the  fact  that  on  other  occasions 
she  had  been  permitted  to  go  on  the  street  alone 
was  inadmissible.— Woeckner  T.  Brie  Electric 
Motor  Co.  (Pa.)  936. 

A  grantor  of  a  defective  stnicture  held  not  lia- 
ble to  one  injured  after  delivery  of  the  deed  and 
surrender  of  possession. — Palmore  v.  Morris  (Pa.) 
995. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

As  ground  for  new  trial,  see  "New  Trial." 


NEW  TRIAL 

See,  also,  "Criminal  Law." 

Misconduct  of  parties  promptly  rebuked  by 
the  trial  court  is  not  ground  for  a  new  trial.— 
Lake  v.  Weaver  (R.  I.)  302. 

Technical  error  which  could  not  have  affected 
in  any  material  way  the  trial  itself,  or  the  result 
reached  b.v  the  court,  is  not  groimd  for  a  new 
trial.— Boyle  v.  McWilliams  (Conn.)  501. 

New^ly-discovered  evidence,  tending  merely  to 
impeach  or  discredit,  is  no  ground  for  new  trial. 
—Janes  v.  New  i'ork,  N.  H.  &  H.  R.  Co.  «B. 
I.)  1033. 

A  petition  for  new  trial  under  Gen.  Laws,  c 
251,  S  2,  held  not  to  present  a  case  where  a  n-v 
trial  "should  be  had,  within  such  section,  where 
there  had  already  been  two  trials,  both  of  which 
resulted  against  petitioner. — Bristow  ▼.  Nichols 
(R.  I.)  1033. 

A  new  trial  will  not  be  granted  under  Gen. 
I^ws,  c.  251,  S  2.  for  want  of  a  "full,  fair,  and 
impartial  trial,"  merely  because  the  court  erred 
in  its  rulings.- Bristow  v.  Nichols  (R.  I.)   1063. 

A  new  trial  will  not  be  granted  because  of  new- 
ly-discovered evidence  which  it  does  not  appear 
could  not  have  been  produced  at  the  trial.— 
Jones  V.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.) 
1033. 

NONSUIT. 

See  "Dismissal  and  Nonsuit." 

NOTES. 

See  "Billa  and  Notee." 

NOTICE. 

Of  lien  claim,  see  "Mechanics'  Lienai" 

NUISANCE. 

Bill  to  restrain  defendant  from  continning  to 
manufacture  brick  dismissed,  as  its  use  of  its 
property  was  not  unreasonable  to  plaintiff.— 
Ladd  T.  Granite  State  Brick  Co.  (S.  H.)  1011. 

OATH. 

An  oath  administered  by  an  interpreter  nnder 
the  direction  of  the  court  held  valid,  though  m't 
repeated  by  the  clerk  to  the  interpreter  every 
time  he  is  called  on  to  administer  ic — Coounou- 
wealth  V.  Jongrass  (Pa.)  207. 

OFFICERS. 

See,  also,  "District  and  Prosecuting  Attorneys"; 

"Receivers";       "Sheriffs      and      Constables': 

"States." 
Ortiorari  to  try  title  to  ofHce,  see  "Ortiorari."' 
Of  bank,  see  "Banks  and  Banking." 
Of  charitable  corporation,  see  "Charities." 
Of  cities,  see  "Municipal  Corporations," 
Of  corporation,  see  "Corporations." 
Of  county,  see  "Counties." 
Of  schools,  see  "Schools  and  School  tMstriets." 
Of  states,  see  "States." 

A  de  facto  board  which  entered  into  a  con- 
tract which  it  might  have  made  if  de  jure  mitrht 
afterwards,  on  performing  acta  which  render- 
ed it  de  jure,  ratify  the  contract. — Village  of 
Chester  y.  Leonard  (Conn.)  307. 

One  who  becomes  a  public  officer  de  farto 
without  dishonesty  may  recover  compensatino 
for  services  rendered.— Erwin  t.  City  of  Jtsrsey 
City  (N.  J.  Err.  &  App.)  732. 

Where  a  body  having  apparent  authority  to  ap- 
point to  public  office  ezerciaea  it,  and  the  ap- 
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pointee  enters  on  and  performB  ite  dndes.  Us 
offlcinl  acts  are  valid,  thotigh  there  is  a  want  of 
power  to  appoint  him.— Erwin  v.  City  of  Jer- 
sey City  (N.  J.  Err.  &  App.)  732. 

OPINION  EVIDENCL 

See  "BrideDce." 

ORDERS. 

Appealable  orders,  see  "Appeal  and  Error." 

ORDINANCES. 

See  "Municipal  Corporations." 

ORPHANS'  COURTS. 

See  "Courts." 

OYSTERS. 


See  "Fish." 


PARENT  AND  CHILD. 


On  breach  of  a  coyennnt  in  articles  undei 
seal,  one  partner  may  sue  the  other  in  cove- 
nant.—GuadorS  V.  Schleisner  (Md.)  170. 

A  mortfcage  idven  by  one  partner  of  firm  prop- 
erty to  secure  an  individual  debt  held  valid. — Pat- 
terson V.  Atkinson  (R.  I.)  532. 

In  an  action  against  an  executrix  for  a  debt, 
a  motion  tliat  a  surviving  partner  should  be  made 
defendant  should  be  granted. — National  Ezch. 
Bank  v.  Galvin  (R.  I.)  811. 

Joint  apreement  appointing  an  agent  to  carry 
on  a  bniiiiu'ss  hrlJ  not  to  creatt  a  parlnershi))  as 
between  tht'  parties. — Krall  v.  Forney  (Pa.)  840. 

Where  jjartnor  sells  to  firm  in  his  individual 
bu«ineKg,  his  remedy  for  the  price  is  at  law. — Krall 
T.  Forney  (Pa.)  846. 

Members  of  an  association  held  to  have  no  com- 
munity of  interest,  so  as  to  constitute  them  part- 
ners.— Midwnod  v.  Executive  Ass'n  of  Wholesale 
Grocers  of  New  England  (K.  I.)  946. 

Action  for  accounting  held  to  fail  where  cause 
of  action  stated  in  complaint  was  not  proved, 
but  it  appeared  that  defendant  was  not  a  part- 
ner, his  relation  to  plaintiffs  being  that  of  cred- 
Itor.- Moran  v.  Bentley  (Conn.)  1092. 


See,  also,  "GuardUn  and  Ward";    "InfanU." 

A  parent  in  an  action  for  injuries  to  a  child 
cannot  recover  for  attention  paid  the  child  by  oth-    gpo  "C.Trriers.' 
er  members  of  the  family  which  did  not  occa- 
idon  him  any  txtra  expense.— Woeckner  v.  Erie 
Electric  Motor  Co.  (Pa.;  836. 


PAROL  EVIDENCL 


Bee  "Evidence." 


PARTIES. 


To  action  against  firm,  see  "Partnership." 

on  notes,  see  "Bills  and  Notes." 

To  suit  to  determine  ownership  of  trust  fund,  see 
"Tmsts." 

It  was  too  late,  two  years  after  defendant's  de- 
fault, on  the  eve  of  trial,  to  grant  his  request 
that  another  be  cited  in  as  co-defendant. — Starr 
Cash  &  Package  Co.  v.  Starr  (Conn.)  1057. 

Judgment  for  plaintiff  set  aside  for  want  of 
necessary  partien  defendant. — Ueberroth  v.  Un- 
angBt  (Pa.)  935. 

PARTITION. 

A  dower  right  may  be  sold  in  partition. — Brad- 
ford V.  Stone  (R.  I.)  532. 

Partition  will  not  be  delayed  for  an  account- 
ing in  a  pending  suit  of  the  amount  of  a  possi- 
ble lien  in  favor  of  one  co-owner  on  the  share  of 
the  other. — Pomeroy  v.  Pomeroy  (N.  J.  Brr.  & 
App.)  764. 

Under  an  order  of  sale  of  lands  to  which  dece- 
dent was  equitably  entitled,  helrl.  that  purchaser 
had  the  right  to  rely  on  the  order  as  emauating 
from  a  competent  jurisdiction. — Shartzer  v. 
>''>untniii  Ijilie  Park  Ass'n  of  Garrett  County 
(Md.)  786. 

PARTNERSHIP. 

Priority  of  execution  of  individual  creditors,  see 
•'Execution." 

Where  an  executor  who  had  wrongfully  with- 
drawn funds  repaid  them  with  cash  belonging 
to  a  firm  of  which  he  was  a  member,  the  estate, 
vrliich  had  no  knowledge  that  it  was  partnership 
money,  was  not  liable  to  the  firm. — In  re  Laf- 
ferty's  Estate  (Pa.)  113;   Appeal  of  Liinde,  Id. 

A  demurrer  to  a  bill  held  not  to  admit  the 
construction   placed    on    partnership    agreement 
in   the  bill  which  was  negMtivcil  by  the  agree- 
nient.— Gusdorff  v.  Schleisner  (Md.)  170. 
37  A.-73 


PASSENGERS. 


PATENTS. 


Contract  to  divide  all  profits  derived  from  the 
bicycle  business  equally  includes  profits  from  any 
branch  of  such  businesa  which  the  parties  after- 
wards take  up.— Warwick  v.  Stockton  (N.  J. 
Ch.)468. 

Defendant  feeld  liable  for  royalties  for  use  of 
intent,  though  complainant  assigned  the  patents 
to  a  third  person.— Warwick  v.  Stockton  (N.  J. 
Ch.)  458. 

Defendant  Md  liable  to  account  for  royalties, 
I  though  complainant  refused  to  complete  the 
I  formal  record  title  of  the  patents.— Warwick  v. 
.  Stockton  (N.  J.  Ch.)  4.58. 

'      Defendant  hfld  not  entitled  to  avoid  linbility 
!  on  contract  to  pay  royalties  on  ground  of  inva- 
lidity of  iwtent.— Warwick  v.  Stockton  (N.  J. 
Ch.)  458. 

PAUPERS. 

An  order  of  removal  from  a  borough  in  which 
a  married  woman  had  acquired  no  settlement,  to 
the  borough  iu  which  her  husliand  Iiv(>d,  as  a 
means  of  returning  her  to  her  lionip,  held  proper. 
— Overseers  of  Poor  of  Borough  of  Tunkhan- 
nock  V.  Overseers  of  Poor  of  Borough  of  Mont- 
rose (Pa.)  100. 

Under  V.  S.  i  3171,  the  liability  of  the  town 
wherein  a  pauper  last  resided  for  three  years  is 
not  affected  by  the  fact  that  after  such  residence 
he  resided  outside  the  state.— Town  of  Granville 
V.  Town  of  Hancock  (Vt.)  294. 

Liability  of  town  for  support  of  pauper  re- 
siding in  another  town,  under  V.  S.  f{  3171, 
3172.  determined.— Town  of  Granville  v.  Town 
ol  Hancock  (Vt.)  294. 

Minor  remaining  nine  months  in  town  hrjil 
to  become  an  inhabitant. — Town  of  New  Haven 
v.  City  of  Bridgeport  (Conn.)  397. 

Marriage  of  parents  of  bastard  gives  it  a  domi- 
cile in  the  town  iu  which  the  father  has  his  set- 
tlement.— Town  of  Simsbury  v.  City  of  Hartford 
(Conn.)  678. 

PAWN. 

See  "Pledges." 

PAYMENT. 

As  interrupting  limitations,  see  "Limitation  of 
Actions." 
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Of  mortgage,  see  "Mortgages." 
Of  premiums,  see  "Insurance." 

Burden  of  proof  on  plea  of  payment  does  not 
shift  to  plaintiff  on  introduction  of  a  receipt— 
Terryberry  v.  Woods  (Vt.)  246. 

PENALTIES. 

Costs  on  recovery  of,  see  "Costs." 
For  friToloos  appeal,  see  "Costs." 

PENSIONS. 

A  contract  whereby  a  pensioner  assigned  his 
pension  money  to  one  who  agreed  to  provide  for 
him  for  life  Md  not  invalid  under  the  pension 
law,  limiting  the  fee  for  prosecuting  pension 
claims. — Schwab  v.  Ginkinger  (Pa.)  125. 

A  gift  by  a  pensioner  of  his  pension  money 
held  not  invaliaatml  by  said  law. — Schwab  y. 
Cinkinger  (Pa.)  125. 

PERFORMANCE. 

Of  contract,  see  "Contracts." 

PERPETUITIES. 

Accumulation  of  income  from  charitable  fund, 
see  "Charities." 

PERSONAL  INJURIES. 

See  "Assault  and  Battery":  "Bridges":  "Car- 
riers"; "Damages";  "Death";  "Ferries"; 
"Gas";  "Highways";  "Landlord  and  Tenant" ; 
"Master  and  Servant";  "Municipal  Corpora- 
tions"; "Negligence";  "Railroads";  "Street 
Railroads." 

Action  by  husband  for  injuries  to  wife,  see  "Hus- 
band and  Wife." 

Measure  of  damages,  see  "Damages." 

PERSONAL  REPRESENTATIVES. 

See  "Bzecutors  and  Adminuitrators." 


See  "Pleading.* 


PETITION. 


PLEADING. 


Estoppel,  see  "Estoppel." 

In  action  against  carriers,  see  "Carriers. ' 

against   husband  and   wife,    see   "Husband 

and  Wife." 

on  notes,  see  "'Bills  and  Notes." 

to  abate  nuisance,  see  "Nuisance." 

In  criminal  cases,  see  "Criminal  Law." 
In  equity,  see  "Equity." 

In  particular  actions  or  proceedings,  see  "Ac- 
count"; "Assault  and  Battery";  "Libel  and 
Slander";  "Mandamus";  "NegUgence";  "Se- 
dncUon." 

Affidavit  of  defense  held  sufflcieiit.— New  Erg- 
land  Steam  Brick  Co.  v.  Dube  (R.  I.)  14. 

Notice  of  special  defense,  filed  with  general 
issue,  is  not  subject  to  demurrer.— Campbell  v. 
Camp  (Vt.)  238. 

In  an  action  on  written  contract  a  further 
allegation  of  an  additional  understanding  hdd 
suniiusage,  and  failure  to  prove  same  an  im- 
material variance.- Ailing  v.  Forbes  (Conn.) 
3»0. 

A  plea  in  avoidance  of  a  fact  thiit  the  plea 
does  not  admit,  is  bad.— Willitts  Manuf  g  Co. 
V.  Board  of  Chosen  Freeholders  of  Mercer 
County  (N.  J.  Sup.)  009. 

Plea  in  abatement  for  defective  service  of  writ 
held  Insnllicient,  where  it  doos  not  point  out  the 


drcnmstanoei    making    tlie   service    defective.- 
Budd  V.  Meriden  Electric  R.  Co.  (Conn.)  683. 

That  allegation  entitling  plaintiffs  to  the  judg- 
ment was  8t<t  up  in  amendment  to  the  complaint. 
instead  of  supplemental  complaint,  held  not  to 
invalidate  judgment.— Woodbridge  ▼.  Pratt  & 
Whitney  Co.  (Conn.)  688. 

Question  on  demurrer  to  petition  htU  waived. 
the  cause  being  heard  on  petition  and  answer. — 
Dyer  v.  Dean  (Vt.)  1118. 

Facts  in  answer  moat  be  taken  as  true,  there 
being  no  denial  by  replication. — ^Dyer  v.  Dean 
(Vt)  1113. 

Amendmenta. 

A  statement  in  assnmiMit  against  two  defend- 
ants jointly  was  permitted  to  be  amended  on  ap- 
peal by  one  defendant  from  a  judgment  against 
him  alone,  so  as  to  aver  that  the  sherifTs  return 
as  to  the  other  defendant  was  nihil  habet — C.  <k 
C.  Electric  Co.  v.  St.  Clair  (Pa.)  814. 

Amendment  asked  for  during  trial  need  not  be 
altowed.— BoUford  t.  Wallace  (Conn.)  802. 

A  court  may  permit  a  plaintiff  to  amend  his 
complaint  after  default  and  hearing  on  dam- 
ages.—La  Barre  v.  City  of  Waterbury  (Conn.) 
1068. 

Where,  after  default,  plaintiff,  over  defendant's 
objections,  seeks  to  prove  that  defendant  had  no- 
tice of  the  injury,  required  by  the  statute,  the 
court  can  allow  plaintiff  to  amend  his  complaint 
by  alleging  such  notice. — La  Barre  v.  City  of 
Waterbury  (Ck>nn.>  1068. 

Where  the  cause  of  action  pleaded  and  the  one 
proved  are  different,  fliete  cannot  Be  an  amend- 
ment of  complaint  to  conform  to  proof  without 
entitling  defendant  to  a  trial  as  to  facts  alleged 

I  in  amended  complaint. — Moran  t.  Bentley  (Coon.) 

1 1092. 

PLEDGES. 

See,  also,  "Bailment" 

Right  of  pledgee  to  interest  see  "Interest" 

Surrender  of  policy  l>y  pledgee  heild  oiiantbor- 
ised. — Manton  v.  Robinson  (B.  I.)  8. 

Surrender  of  policy  by  second  pledgee  held  not 
authorized  by  tne  fact  that  it  was  done  to  enaUp 
first  pledgee  to  realize  on  his  claim.— Manton  v. 
Robinson  (R.  I.)  8. 

POLICL 

See  "Municipal  (corporations." 


POLICE  POWER. 


See  "Constitationai  Law.' 


POLICY. 


See  "Insurance.' 


POOR  LAWS. 

^  "Paupers." 

POSSESSION. 

See  "Adverse  Possesion." 

POWERS. 

Of  corporation,  see  "Ciorporations." 

A  gcnornl  power  of  attorney  for  sale  of  cor- 
porate stuck  does  not  authorize  the  attornej  :•> 
sell  the  stock  in  payment  of  his  debts.— Wil«<ii 
V.  Wilson-Rogers  (Pa.)  117. 

Return  on  demand  of  a  written  power  aDdifr 
which  an  attorney  was  acting  had  a  revoi-a- 
tiun  thereof.— Kelly  v.  Brennan  (N.  J.  Gh.)  13*. 
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Where  a  will  anthorizea  aacli  execaton  at  qnal- 
ify  and  suryire  to  sell  land,  all  who  qualify  and 
survive  mnst  join  in  a  contract  of  sate.— Tatlton 
V.  Gilaey  (N.  J.  Ca».)  467. 

PRACTICE. 

See  "Abatement  and  Reviyal";  "Appeal  and 
Brror";  "Appearance";  "Certiorari";  "Costs"; 
"DiscoTSry  ;  "Dismissal  and  Nonsuit";  "Bxe- 
CDtion";  "Oamishment";  "Judgment";  "Jury"; 
"New  Trial":  "Parties";  "Pleading";  "Stipula- 
tions"; "  Trial";  "Venne";  "WitnesMfc" 


PREFERENCES. 

ts  for  Benefit  of  ( 

PREMIUMS. 


See  "Assignments  for  Benefit  of  Creditors";  "In- 
BolTeucy." 


See  "Insurance." 

PRESUMPTIONS. 

Of  color  of  title,  see  "Adverse  Possession." 
Of  death,  see  "Death." 

PRINCIPAL  AND  AGENT. 

Agents  of  dties,  see  "Municipal  Oornorations." 

of  corporation,  see  "Corporations. ' 

of  insurance  companies,  see  "Insurance." 

Husband  as  agent  for  wife,  see  "Husband  and 
Wife." 

An  agent  is  a  competent  witness  as  to  his 
agency.— La  wall  v.  Oroman  (Pa.)  98. 

Rescission  of  unauthorized  contract  of  agent 
held  too  late.— Hotchkiss  t.  Boehm  (Pa.)  118. 

A  contract  by  a  principal  for  the  sale  of 
property,  the  subject-matter  of  agency,  prevents 
a  subsequent  contract  made  by  an  agent  the 
same  day  from  having  any  force. — Kelly  ▼. 
Brennan  (N.  J.  Ch.)  137. 

The  fact  that  a  trustee  of  an  estate  author- 
ized his  name  to  be  written  in  certain  instan- 
ces to  powers  of  attorney,  held  not  to  justi- 
fy an  inference  tliat  such  authority  was  given 
in  another  instance. — Pennsylvania  Co.  for  In- 
surances on  Lives  &  Granting  Annuities  r. 
Franklin  Fire  Ins.  Co.  (Pa.)  191. 

Acts  of  agent  as  to  matters  not  within  the 
scope  of  his  authority  held  inadmissible  against 
the  principal.— Parsons  v.  Tilley  (R.  I.)  809. 

PRINCIPAL  AND  SURETY. 

See,  also,  "BaU";  "Bonds";  "Guaranty." 
Liability  of  surety  on  administration  bond,  see 
"Bxecutors  and  Administrators." 

Sureties  on  the  bond  of  a  casliier  of  a  national 
bank,  who  was  annually  re-elected,-  hM  not  lia- 
ble for  def cults  occurring  after  the  first  year. — 
First  Nat.  Bank  v.  Briggs'  Assignees  (Vt)  231. 

Extending  credit  to  principal  in  bond  for  liq- 
uors to  be  fumisoed  held  not  to  release  sure- 
ties.— Phoenix  Brewing  Co.  v.  Rumbarger  (Pa.) 
340. 

Where  a  contract  provided  for  monthly  pay- 
ments of  a  certam  per  cent,  on  estimates,  held, 
that  the  sureties  were  released  by  payments  in 
disregard  of  such  provision. — Village  of  Ches- 
ter V.  Leonard  (Conn.)  397. 

Where  a  contractor  abandoned  the  contract, 
and  made  the  other  party  his  agent  to  receive 
and  disburse  moneys,  held,  that  sureties  on  the 
contractor's  bond  were  released. — Village  of 
Chester  t.  Leonard  (C!onn.)  397. 

Violation  of  a  provision  in  a  building  contract 
that  payments  would  not  be  made,  except  on 


written  approval  of  an  engineer,  hdd  to  release 
sureties  on  the  contractor's  bond. — Village  of 
Chester  v.  Leonard  ((x>nn.)  397. 

The  fact  that  variations  in  a  construction  con- 
tract were  made  of  public  record,  and  might 
have  been  seen  by  sureties  on  the  contractor's 
bond,  hM  not  to  preclude  the  sureties  from 
being  released  by  the  changes.— Village  of  Ches- 
ter V.  Leonard  (Conn.)  397, 

The  fact  that  material  variations  in  a  con- 
struction contract  might  operate  for  the  benefit 
of  sureties  on  the  contractor's  bond  heM  not  to 
prevent  them  from  being  released. — Village  of 
Chester  v.  Leonard  (Conn.)  387. 

Sureties  on  a  contractor's  bond  hdd  released 
by  a  waiver  by  the  other  contracting  party  of  a 
condition  of  the  contract  that  the  contractor 
should  give  bond  for  keeping  the  works  in  re- 
pair.—Village  of  Chester  t.  Leonard  (C!onn.) 
397. 

Stireties  on  a  contractor's  bond  held  not  re- 
leased by  the  making  of  material  changes  in  the 
plans  of  the  work.— Village  of  Chester  v.  Leon- 
ard (Conn.)  397. 

Sureties  on  a  contractor's  bond  held  not  enti- 
tled to  notice  of  changes  which  the  contract 
provided  might  be  made  in  the  work. — ^Village 
of  Chester  v.  Leonard  (C!onn.)  397. 

It  did  not  affect  the  liability  of  sureties  on  a 
contractor's  bond  that  the  other  contracting  par- 
ty never  formally  accepted  the  bond. — Village 
of  Chester  ▼.  Leonard  (Conn.)  387. 

Time  is  the  essence  of  a  gnaran^  to  take 
back  and  pay  the  par  value  of  stock  on  January  I, 
1895.— Cabot  v.  Kent  (R.  I.)  94.5. 

Sureties  held  estopped  by  their  action  to  assert 
failuje  of  the  obligee  to  comply  with  conditions 
of  the  contract.- National  Bldg.  &  Say.  Ass'n  v. 
Fink  (Pa.)  1009. 

PRIVILEGED  COMMUNICATIONS. 

See  "Libel  and  Slander";   "Witnesses." 

PROBABLE  CAUSE. 

See  "Malicious  Prosecution." 

PROBATE  COURTS. 

See  "Courts." 

Probate  of  wills,  see  "Wills." 

PROCESS. 

Service  on  insurance  company,  see  "Insurance." 

PROHIBITION. 

Where  a  court  issues  a  temporary  injunction 
against  a  receiver  without  leave  of  court)  under 
an  erroneous  belief  that  he  had  been  appointed 
by  a  federal  court,  prohibition  will  not  be  grant- 
ed.— Sherwood  v.  New  Kuifland  Knitting  Co. 
(Conn.)  388. 

PROOF. 

Of  loss,  see  "Insurance." 

PROPERTY. 

In  animals,  see  "Animals." 

PROXIMATE  CAUSE. 

See  "Negligence." 

PUBLIC  IMPROVEMENTS. 

See  "Municipal  Ciorporations." 
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PUBLIC  POLICY. 

See  "Contracts." 

PUBLIC  ROADS. 

See  "Highways." 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts." 

QUO  WARRANTO. 

Defects  in  information  held  waived  by  n  plea 
to  the  merits.— State  v.  Kennedy  (Conn.)  5(W. 

Failure  of  relator  to  file  a  replication  7»eM  not 
an  admission  of  allegations  in  the  plea. — State 
V.  Kennedy  (Conn.)  503. 

In  quo  warranto  to  try  title  to  office,  it  may  be 
shown  that  the  record  of  the  warden  and  bur- 
gesses was  incorrect. — State  v.  Kennedy  (Conn.) 
503. 

Quo  warranto  lies  to  forfeit  the  eiclusiveness 
of  a  franchise,  as  well  as  to  forfeit  an  entire  fran- 
chise.— Commonwealth  v.  Sturteyant  (Pa.)  916. 

An  information  hclil  sufficiently  soecific  in  al- 
leging the  facts  requiring  a  forfeiture  as  against 
au  objection  first  raised  by  motion  in  arrest — 
Commonwealth  t.  Sturtevant  (Pa.)  916. 

Nor  would  such  motion  be  sustained  because  the 
informatiou  did  not  allege  that  such  acts  were 
"willful." — Commonwealth  y.  Sturtevant  (Pa.) 
916. 

RAILROADS. 

See,  alsp,  "Carriers";    "Street  Railroads." 

Estoppel  to  deny  privilege  of  crossing,  see  "Es- 
toppel." 

Injunction  against  constroction  of,  see  "Injunc- 
tion." 

Liability  for  injury  to  servant,  see  "Master  and 
Servant." 

Taxation  of  railroad  companies,  see  "Taxation." 

Act  June  22,  1895,  appointing  special  commis- 
sion to  act  for  city  in  agreeing  with  a  railroad 
as  to  abolition  of  grade  crossings,  is  a  valid  ex- 
erfise  of  the  legislative  nower  in  respect  to  such 
abolition. — Mooney  v.  Clark  (Conn.)  506. 

IiOOAtlon  and  oonatractloii. 

The  f.\ct  that  a  charter  of  an  electric  road  does 
not  give  it  power  of  eminent  domain,  so  as  to 
condemn  land  for  an  overhead  crossing,  doew  nut 
show  the  crossing  is  not  "reasonably  practica- 
ble," within  Act  1871.— Delaware  &  H.  Canal 
Co.  V.  Scranton  &  P.  Traction  Co.  (Pa.)  122; 
Scranton  &  P.  Traction  Co.  v.  Delaware  &  H. 
Canal  Co.,  Id. 

The  fact  that  an  overhead  crossing  would  cost 
$8,000  does  not  show  that  it  is  not  "reasonably 
practicable,"  within  Act  1871,  «  2.— Delaware 
&  H.  Canal  Co.  v.  Scranton  &  P.  Traction  Co. 
(Pa.)  122:  Scranton  &  P.  Traction  Co.  v.  Dela- 
ware &  H.  (3anal  Co.,  Id. 

Under  Act  March  22,  1895,  the  chancellor 
cannot  compel  a  steam  railroad  at  a  crossing  at 
grade  by  an  electric  railroad  to  operate  a  derail- 
ing switch  in  the  line  of  the  electric  railroad.— 
New  York  &  L.  B.  R.  Co.  v.  AOantic  High- 
lands, R.  B.  &  L.  B.  Electric  Ry.  Co.  (N.  J. 
Err.  &  App.)  736. 

A  corporation  organized  under  the  general  rail- 
road law  has  not  ordinarily  the  right  to  occupy 
highwa.V8  lougitndtaally.— Tallon  v.  City  of  Ho- 
boken  (N.  J.  Err.  &  App.)  895. 

A  change  of  location  of  a  railroad  held  author- 
ized bv  law. — Lowell  v.  Washington  County  R. 
Co.  (Me.)  869. 

A  statute  limiting  the  time  within  which  the 
work  of  construction  should  commence  held  to 


have  been  substantially  complied  with. — ^£<oweIl 
V.  Washington  County  R.  Co.  (Me.)  869. 

Change  of  location  of  a  road  held  not  to  release 
a  county  from  its  liability  as  a  subscriber. — Low- 
ell V.  Washington  County  R.  Co.  (Me.)  869. 

Under  the  statute,  held  that  the  location  of  a 
road  might  be  anywhere  between  the  two  ter- 
mini.— liowell  v.  Washington  C!ounty  R.  Co. 
(Me.)  869. 

Where,  after  a  change  of  location,  a  snbBcrilMT 
renewed  his  subscription,  held  that  he  was  not  'ii^- 
charged  from  liability  by  such  change. — Lowt-ll 
V.  Washington  County  R.  Co.  iMe.)  869. 

Operation. 

\\'here  horses  break  out  of  a  pasture,  and  strnv 
on  the  track  without  fault  of  the  railroad  com- 
pany, and  are  killed,  the  negUgence  of  the  own- 
er will  bar  recovery. — Case  v.  Central  R.  Co. 
of  New  Jersey  (N.  J.  Err.  &  App.)  65. 

Evidence  as  to  whether  plaintiff  could  see  or 
hear  the  approaching  train  that  ran  upon  him 
lifid  to  take  the  question  of  his  contributory  m-g- 
ligruce  to  the  jury. — Coldsboro  v.  Central  R.  Co. 
of  New  Jersey  (N.  J.  Sup.)  433. 

Whether  a  passen-fer  who,  on  being  cairied  be- 
yond his  destination,  walked  liack  on  the  traclL 
was  guilty  of  contributory  negligence,  was  fur 
the  jury. — Young  v.  Camden,  G.  &  W.  Ry.  Co. 
(N.  J.  Err.  &  App.)  1013. 

A  traveier  who,  immediately  after  a  train  hail 
passed  in  front  of  him  on  the  first  track,  walkeil 
forward  and  upon  the  second  track,  where  he 
was  struck  by  another  train,  hdd  guilty  of  con- 
tributory negligence.— Pennsylvania  R.  Co.  v. 
Pfnelb  (N.  J.  Sup.)  1100. 

^^  Aeeldemta  at  oroaalnca. 

Bividenoe  in  an  action  for  accident  at  a  raSroad 
i-rossinK  held  to  pn'sent  a  case  for  the  jury  on 
the  questions  of  negligence  and  contributory 
negligence. — Laib  v.  Pennsylvania  R.  Co.  fPa.) 
96. 

A  person  is  not  bound  as  a  matter  of  law  to 
stop  at  a  railroad  crossing.— Manley  v.  Delaware 
&  H.  Canal  Co.  iVt.)  279. 

Evidence  that  no  signals  were  given  was  ad- 
missible under  an  averment  that  defendant  neg- 
ligently managed  its  locomotive. — Manley  v. 
Delaware  &  H.  Canal  Co.  (Vt.)  279. 

Though  a  railroad  was  negligent  in  guarding  a 
crossing,  held,  that  it  could  not  be  presumed  that 
this  was  the  cause  of  the  death  of  one  fonmi 
on  the  track.— Welsh  v.  Erie  &  W.  V.  R.  0>. 
(Pa.)  513. 

Failure  of  deceased  to  look  and  listen  held,  un- 
der the  circumstances,  negl;gi'nce  per  se. — Gleim 
V.  Harris  (Pa.)  515. 

One  killed  at  a  crossing  held  guilty  of  oontrib- 
ntory  negligence.— Hess  t.  Williamsport  &  N.  B. 

R.  Co.  (Pa.)  am. 

One  about  to  drive  over  a  railroad  crossing 
must  stop  and  look  and  listen. — Decker  v.  Lehigb 
Val.  R.  Co.  (Pa.)  570. 

Though  a  steam  railroad  has  a  right  of  way 
at  a  crossing  over  an  electric  car,  if  failure  tn 
give  signals  causes  collision,  the  railroad  com- 
pany cannot  recover  for  the  injuries  arising 
therefrom. — New  Yorlc  &  G.  L.  Ry.  Co.  v. 
New  Jersey  Electric  Ity.  Co.  (N.  J.  Sup.)  627. 

The  same  carp  is  required  to  avoid  collisiou 
by  those  oiieruting  an  electric  car  in  going  tiver 
a  railroad  cro6>iing  as  is  required  of  one  drir- 
ing  any  ordinary  vehicle. — New  York  &  G.  L. 
Ry.  Co.  v.  New  Jersey  Electric  Ry.  Co.  tN.  J. 
Sup.)  627. 

The  fact  that  an  electric  company  and  a  rail- 
road company  had  an  agreement  as  to  crossing 
the  railroad  track  Aeld  not  to  relieve  the  rail- 
road company  from  giving  statutory  signals. — 
New  York  &  G.  L.  Ry.  Co.  v.  New  Jersey 
Electric  Ry.  Co.  (N.  J.  Sup.)  627.  , 
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Fact  that  train  was  late,  or  that  there  was  a 
curve  at  that  point,  was  not  evidence  of  negU- 
cpncc  in  approaching  crosBing. — Northern  Cent. 
R.V.  Co.  V.  Me<lairy  (Md.)  79«. 

Failure  of  company  to  voluntarily  station  flag- 
man at  crossing  outside  corporate  limits  of  city 
hflrl  not  negligence.— Northern  Cent.  Ky.  Co.  v. 
Medairy  (Md.)  796. 

In  action  for  personal  injuries,  held,  that  the 
case  should  have  been  taken  from  the  jury,  the 
evidence  showing  no  negligence  of  defendant. — 
Northern  Cent  Ry.  Co.  v.  Medairy  (Md.)  796. 

Where  there  was  unobstructed  view  of  ap- 
proaching train,  plaintiff's  testimony  that  she 
looked  and  saw  nothing  held  tuworthy  of  consid- 
eration.— Northern  Cent.  Ry.  Co.  v.  Medairy 
(Md.)  796. 

Questions  of  negligence  and  contributory  negli- 
gence held  for  the  jury  in  an  action  for  mjunes 
received  at  a  crossing. — Western  Maryland  R. 
Co.  V.  Kehoe  (Md.)  TO9. 

A  person  attempting  to  cross  the  tracks  in  the 
daytime,  and  struck  by  a  train,  held  guilty  of  con- 
tributory negligence. — Baker  v.  Pennsylvania  R. 
Co.  (Pa.)  933. 

A  person  injured  at  a  railroad  crossing,  who 
fails  CO  look  for  an  approaching  train,  Aefd  guilty 
of  contributory  negligence. — Hartman  v.  Harris 
(Pa.)  942. 

The  fact  that  the  flagman  failed  to  lower  the 
gates  held  not  to  excuse  the  contributory  negli- 
gence of  a  traveler  killed  at  the  crossing.— Penn- 
sylvania R.  Co.  V.  Pfuelb  (N.  J.  Sup.)  1100. 

Fires. 

Held  not  a  question  for  the  jury  whether,  on 
account  of  excessive  drought,  it  was  the  duty  of 
the  railroad  company  to  prevent  escape  of  any 
tire  from  the  smokestacks  of  their  engines. — 
West  Jersey  B.  Co.  v.  Abbott  (N.  J.  Err.  & 
App.)  1104. 

Legislative  regulations  limiting  the  duty  of 
railroad  companies  in  respect  to  precautions  to  be 
taken  against  escape  ot  fire  held  conclusive  as  to 
such  duty.— West  Jersey  H.  Co.  v.  Abbott  (N.  J. 
Err.  &  App.)  1104. 

RATIFICATION. 

Of  contract,  see  "Contracts." 

REASONABLE  DOUBT. 

See  "OimJnal  Law." 

RECEIVERS. 

Of  corporations,  see  "Corporations." 
Of  depositaries,  see  "Depositaries." 

Where  property  in  the  hands  of  a  receiver 
is  subject  to  a  Hen  for  taxes,  the  court  will 
provide  for  payment  as  a  preferred  claim. — Dur- 
yee  v.  United  States  Credit-System  Co.  (N.  J. 
Oh.)  155. 

A  receiver  cannot  be  appointed  for  a  corpora- 
tion where  the  effect  would  he  to  hinder  the  col- 
lection of  valid  claims.- Bell  v.  Wood  (Pa.)  201. 

RECONVENTION. 

See  "Set-Off  and  Counterclaim." 

RECORDS. 

Of  mortgage,  see  "Mortgages." 

On  appeal,  see  "Appeal  and  Error." 

RECOUPMENT. 

See  "Set-Off  and  Counterclaim." 


RELEASE. 

Of  bail,  see  "Ball." 

Of  debtor,  see  "Assignments  for  Benefit  of  Cred- 
itors";   "Insolvency." 
Of  sureties,  see  "Principal  and  Surety." 

A  release  under  seal  of  some  of  the  joint  prom- 
isors held  to  discharge  all. — Merritt  v.  Bucknam 
(Me.)  885. 

RELIGIOUS  SOCIETIES. 

Cten.  St.  {  2092,  providing  that  lay  members 
of  local  corporation  of  Roman  Catholic  Church 
shall  be  appointed  by  the  conunittee  of  the  congre- 
gation, is  mandatory. — State  v.  Getty  (Conn.) 
687. 

REMAINDERS. 

Remainder-men  held  not  precluded  by  the  exist- 
ence of  a  life  estate  to  file  a  bill  to  set  aside  a 
conveyance  by  testator. — Chase  v.  Chase  (R.  I.) 
804. 

Where  one  to  whom  a  life  estate  had  been  de- 
vised remained  in  possession  under  a  lease,  held 
that  the  life  estate  did  not  preclude  the  remain- 
der-men from  suing  to  set  aside  a  deed  made  by 
deceased.- CHiase  v.  Chase  (R.  I.)  804. 

REMOTE  AND  PROXIMATE  CAUSE. 

See  "Negligence." 

REMOVAL. 

Of  guardian,  see  "Guardian  and  Ward." 

RENT. 

See  "Landlord  and  Tenant." 

REPEAL. 

Of  statute,  see  "Statutes." 

REPLEVIN. 

"Not  guilty"  is  the  proper  general  Issue  In  re- 
plevin.—Campbell  V.  Camp  (Vt.)  238. 

Under  V.  S.  U  1471,  1481,  a  general  judgment 
for  plaintiff  is  a  judgment  for  at  least  nominal 
damages. — Starkey  v.   Waite  (Vt.)  292. 

An  assignee  for  benefit  of  creditors  of  a  mem- 
ber of  a  firm  to  which  plaintiff  had  sold  machin- 
ery sued  for  held  not  entitled  to  defend  in  right 
of  a  judgment  creditor  not  a  party  on  the  record. 
—Raymond  v.  Schoonovpr  (Pa.)  .'S24. 

Defendant  may  be  found  to  have  wrongfully 
detained  the  property,  though  no  dcrannd  waa 
made,  where  he  filed  a  general  denial  without  a 
disclaimer. — McNamara  v.  Lyon  (Conn.)  981. 

Plaintiff  may  recover,  though  there  is  no  ex- 
press finding  that  he  is  entitled  to  immediate 
possession,  where  such  right  was  in  issue,  and  the 
issues  were  found  in  his  favor. — McNamara  v. 
Lyon  (Conn.)  981.   ' 


REPLICATION. 


See  "Pleading." 


See  "Pleading." 


REPLY. 


RESCISSION. 

Of  contract  of  agent,  see  "Principal  and  Agent." 
Of  contract  of  sale  of  land,  see  "Vendor  and 
Purchaser." 
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RES  GESTAE. 


See  "ETidence." 

RES  INTER  ALIOS  ACTA. 

See  "ETidence." 

RES  JUDICATA. 

See  "Judgment" 

RESOLUTIONS. 

Of  cJty  council,  see  "Municipal  Corporations." 

RESTRAINT  OF  TRADE. 

See  "OontractB." 

RESULTING  TRUSTS. 

See  "TmstB." 

REVIEW. 

See  "Appeal  and  Error." 

REVIVAL 

See  "Abatement  and  RcviTal." 
Of  jadgment,  see  "Judgment." 

REVOCATION. 

Of  power  of  attorney,  see  "Pu«rera." 

RISKS  OF  EMPLOYMENT. 

See  "Maater  and  Sertant." 


ROADS. 


See  "Highways" 


SALES. 


"Vendor 


See,  also,  "Fraudulent  Conveyancei^'; 
and  Pnrchaser." 

One  selling  property  conditionally  does  not 
waive  his  lien  by  attaching  the  property. — Reed 
V.  Starltey  (Vt.)  297. 

Delivery  snf&cient  to  make  an  absolute  sale 
valid  against  creditors  held  established  by  the 
evidence. — Goodwin  t.  Goodwin  (Me.)  S52. 

Machinery  sold  with  title  to  remain  in  the  sell- 
er until  payment,  and  attached  to  the  realty, 
gives  a  judgment  creditor  no  right  of  possession 
as  against  the  seller. — Raymond  v.  Schoonover 
(Pa.)  524. 

A  sale  held  not  fraudulent  though  the  purchas- 
er was  insolvent  and  knew  himself  to  be  so^  where 
he  had  a  reasonable  expectation  of  paying  the 
price.— Diggs  v.  Denny  (Md.)  1037. 

Purchasers  on  credit,  who  have  merely  good  rea- 
son to  know  that  they  are  insolvent,  are  not  to 
be  visited  with  the  consequences  of  actual  Icnowl- 
edge  of  such  fact.— Diggs  v.  Denny  (Md.)  1037. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Payment  of  barred  claims,   see  "Limitation   of 
Actions." 

Absence  of  director  from  two  meetings,  unless 
sick  or  out  of  the  district,  held  to  authorize  school 
board  to  declare  his  seat  vacant,  and  appoint  an- 
other in  his  stead.- Keating  v.  Jordan  (Pa.)  109. 

Complaint  against  parent  for  failing  to  send 
child  to  sthool,  an  provided  by  statute,  held  suf- 
ficient.—State  V.  McCaffrey  (Vt.)  234. 


Sufficiency  of  evidence  to  sustain  conviction 
for  failing  to  send  child  to  school  for  statutory 
period,  determined.— .State  v.  McCaffrey  (Vt.) 
234. 

Code  Loc.  Laws,  art.  4,  {  30,  authorizing  mayor 
of  Baltimore  to  appoint  city  otBcers,  does  not  ap- 
ply to  appointment  of  sdiool  commissioners.— 
Hooper  v.  New  (Md.)  424. 

Baltimore  City  Code  1893,  art,  1,  i  46,  pre- 
scribing when  term  of  office  shall  be  deemc'l 
fixed,  does  not  bring  school  commissioners  with- 
in the  mayor's  power  of  removal. — Hooper  v. 
Famen  (Md.)  430. 

Members  of  school  board  may  bring  mandamus 
in  their  collective  caimcity  to  obtain  possession 
of  archives  of  board. — Hooper  y.  Famen  (Md.i 
430. 

Possession  of  schixil-bonrd  archives  by  a  sub 
ordinate  of  the  board  is  possession  by  the  board. 
In  mandamus  by  a  rival  Doard  to  obtain  them.— 
Hooper  v.  Famen  (Md.)  430. 

Summary  removal  of  Baltimore  school  commis- 
sioners by  the  mayor  is  not  authorized  by  Code 
Pub.  liOc.  Laws,  art.  4,  S  31. — Hooper  v.  Famen 
(Md.)  430. 

School  directors  may  not  permit  the  use  of 
school  buildings  for  sectarian  religious  meetings, 
nor  for  the  holding  of  public  lyceums,  nor  for 
any  purposes  other  than  school  purposes.- — ^Ben- 
der V.  Streabich  (Pa.)  853. 

Where  two  school  districts,  one  of  which  had  is- 
sued bonds,  consolidated  under  Gen.  St.  p.  3<^5. 
property  in  what  was  formerly  the  district  that 
did  not  issne  the  bonds  was  not  subject  to  a  tax 
for  their  payment. — Sharp  v.  Froehlich  (K.  J. 
Sup.)  1024. 

"niere  is  no  statute  authorizing  an  order  sifnied 
alone  by  a  district  clerk  for  levying  a  tax  to  meet 
original  bonds  issued  by  a  school  district  not  hav- 
ing a  special  charter. — Sharp  v.  Froehlich  (X.  J. 
Sup.)  1024. 

A  school  district  in  the  town  of  Bane  on  disao- 
Intion  hfld  liable  to  the  town  for  school  fonds.— 
Town  of  Barre  ▼.  School  Dist  No.  6  in  Baire  (Vt.) 
1111. 

SEALS. 

Necessity  of,  oa  bond,  see  "Bonds." 

SEDUCTION. 

Evidence  held  inadmissible  to  show  negligence 
of  plaintiff.— Tourgee  v.  Rose  (R.  I.)  9. 

Where  a  bill  of  particulars  is  famished  with 
the  complaint,  evidence  of  similar  acts  at  other 
times  is  inadmissible. — Tourgee  v.  Rose  (R.  I.)  9. 

SEPARATE  ESTATE. 

Of  married  woman,  see  "Husband  and  Wife." 

SET-OFF  AND  COUNTERCLAIM. 

In  a  suit  on  a  note  defendant  cannot  aet  off 
notes  indorsed  by  plaintiff  which  had  not  ma- 
tured.—HOtchkiss  V.  Roehm  (Pa.)  119. 

Right  of  person  to  set  off  against  the  principal 
a  debt  of  the  agent  determined. — Munroe  v. 
Whitehouse  (Me.)  86C. 

In  an  action  by  a  firm  against  a  corporation, 

the  latter  cannot  set  off  money  owed  by  a  partner 
to  the  corporation  as  its  treasurer. — Jones  v.  Vmal 
Haven  Steamboat  Co.  (Me.)  879. 

SHERIFFS  AND  CONSTABLES. 

An  officer  aga'nst  whom  replevin  is  bron^t 
for  property  attached  ma.v  avail  hims^f  of  any 
title  of  the  attaching  creditor. — Reed  t.  Starkey 
(Vt.)  207. 
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SherifT*  feoB  on  foreciosnre  drtennteed.— Blr- 
beck  Inyestment.  Savines  &  Loan  C!o.  of  Ameri- 
ca T.  Gardner  (N.  J.  Ch.)  76T. 

Mileage  is  taxable  on  each  of  the  several  writs 
serred  at  the  same  time  on  the  game  defendant, 
there  being  a  different  plaintifF  in  each  case. — 
Smith  T.  Altoona  &  P.  Connecting  R.  Co.  (Pa.) 
930. 

SIDEWALKS. 

See  "Mooidpal  Coiporatioiu." 


SLANDER. 

See  "Ubel  and  Slander." 

SOCIETIES. 

See  "Charities";  "Corporations"! 
cieties." 


"Religions  So- 


SPECIFIC  PERFORMANCE. 

Third  parties,  who  intervened  in  a  suit  by  a 
purchaser  against  his  vendor  for  specific  per- 
formance, held  sufficiently  protected  by  provid- 
ing in  the  decree  that  the  purchane  money  be 
npplied  to  flieir  dainis.— Bone  t.  Satterthwaite 
<Pn.)  102. 

An  agreement  to  arbitrate  will  not  be  specific- 
ally enforced.— Grosvenor  v.  Flint  (R.  I.)  304. 

Suit  of  landlord  who  had  elected  to  purchase 
the  building  of  lesspe.  and  had  given  required 
notice  to  enforce  provision  of  lease,  held  a.  suit 
for  specific  performance. — Duffy  v.  Kelly  (N.  J. 
Ch.)  597. 

When  eoDTeyiince  will  not  be  decreed  with 
abatement  from  purchase  price. — Planer  v.  Eiqui- 
table  Life  Assur.  8oc.  of  the  United  States  (N. 
J.  Ch.)  668. 

A  lessee  cannot  compel  specific  performance  of 
the  lease  by  the  lessor  when  he  has  failed  to 
oomply  with  its  terms. — Bamberger  v.  Johnson 
(Md.)  900. 

SPIRITUOUS  LIQUORS. 

See  'tlntoxicntiug  Liquors." 

STATES. 

A  board  of  statehouse  commissioners  held  to 
have  power  to  enter  into  contracts  in  excess  of 
the  fund  appropriated.— In  re  New  Statehouse 
(K.  I.)  2. 

Commissioners  intrusted  with  the  expenditure 
of  a  fund  created  for  the  erection  of  a  state- 
house are  not  trustees.— In  re  New  Statehouse 
(It.  I.)  2. 

The  general  assembly,  in  erecting  a  new  state- 
house,  IB  not  limited  as  to  its  cost  by  the  amount 
(if  the  fuhd  arising  from  the  sale  of  state  bonds 
iiuthoriied  by  a  vote  of  the  people  for  the  pur- 
pose.- In  re  New  Statehouse  (R.  I.)  2. 

Const  art.  4,  {  13,  regulatdng  incurring  of 
state  debts,  ?teld  to  aiiply  on'.y  to  ext>enditUTPs 
above  income  for  current  year.— In  re  Incurring 
of  State  Debts  (R.  I.)  14. 

Executive  officer  cannot  incur  state  'debt  ex- 
cept by  acts  authorized  by  law. — In  re  Incurring 
of  State  Debts  (R.  I.)  14. 

The  term  "people,"  in  Const  art.  4.  i  13,  re- 
o  Hiring  consent  of  people  to  incurring  of  state 
debts,  inclndes  all  electors.  —  In  re  Incurring 
of  State  Debts  (R.  I.)  14. 

STATUTE  OF  FRAUDS. 

See  "Frauds,  Statute  of." 


STATUTE  OF  LIMITATIONS. 

See  "Limitation  of  Actions," 

STATUTES. 

Lien  for  taxes  given  by  Act  1888,  on  personal 
property,  held  not  repenled  by  Act  May  16, 
1889.  i  4.— Duryee  v.  TTnited  State*  Credit-Sys- 
tem Co.  (N.  J.  Ch.)  155. 

Act  April  3,  1851,  authorizing  boroughs  to 
open  streets,  htld  repealed  by  implication  by  Act 
May  22,  1895,  in  so  far  as  it  is  w  conflict  there- 
with.— ^Dorranee  t.  Dorranceton  Borough  (Pa.) 
200. 

Act  May  22,  1895,  anthoriziug  municipal  cor- 
porations to  lay  out  streets,  hrld  to  contain  but 
one  subject,  which  is  expressed  in  its  title.— Dor- 
rance  v.  Dorranceton  Borough  (Pa.)  200. 

Pub.  Acts  1896,  c.  331,  imposing  new  pen- 
alties for  violations  of  the  liquor  law,  does  not 
affect  prosecutions  for  offenses  previously  com- 
'  mitted  against  that  law. — State  v.  Ryan  (Conn.) 
377. 

1  Act  March  13.  1897,  regulating  the  holding  of 
municipal  elections  in  certain  cities,  is  a  local 
net,  and  unconstitutional.— HooB  v.  O'Donnell 
(N.  J.  Sup.)  447. 

Act  April  15,  1891,  providing  for  ap|)ea1s  from 
the  report  of  damnges  assessed  by  view,  held  un- 
constitutional, as  not  expressing  the  subject  in 
the  title.— In  re  Road  in  Otto  Tp.  (Pa.)  514;  Ap- 
peal of  McKean  Connty  Com'rs,  Id. 

Art  April  15,  IS.%1.  declaring  that  actions  for 
personal  injuries  shall  not  abate,  has  not  been 
repeuleil.— Maher  v.  Philadelphia  Traction  Co. 
(Pa.)  571. 

An  act  to  provide  for  the  regulation  and  in- 
1  corporation  of  insurance  companies  held  invalid, 
t  ns  not  expressing  the  object  in  the  title. — Schenck 
V.  State  (N.  J.  Sup.)  724. 

Act  March  14,  1895,  shortening  time  for  the 
filing  of  mechanic's  lien,  ftdd  not  to  apply  to  a 
case  where  the  work  was  completed  before  its 
enactment.- Barnaby  v.  Bradley  &  Currier  Co. 
(N,  J.  Err.  &  App.)  764. 

Pub.  Laws.  c.  186,  relating  to  appeals  from  a 
judgment  of  commissioners.  Is  repealed  by  Gen. 
Laws,  c.  215.  S  6,  providing  for  an  appeal  from 
a  decree  of  the  probate  conrt  confimung  the  re- 
port of  commissioners.  —  Donnelly  v.  McNanly 
(R.  I.)  810. 

21  Jac.  I.,  c.  1,  relating  to  actions  against  pub- 
lic officers,  is  not  a  statute  of  Pennsylvania. — 
Gardner  v.  Keihl  (Pa.)  829. 

Where  a  statute  extending  the  time  for  loca- 
tion of  a  railroad  identifies  the  corporation  by 
name,  and  recites  the  wrung  chapter  as  being  the 
act  of  incorporation,  it  applies  to  the  company 
named. — Lowell  v.  Washington  County  R.  Co. 
(Me.)  SCO. 

St  1895,  c.  79,  limiting  the  liability  of  railroads 
for  damages  by  fire  to  the  excess  over  the  insur- 
ance recovered,  applies  to  a  case  where  the  injury 
occurred  after  the  act  went  into  effect,  though 
the  contract  of  insurance  was  made  before  that 
time.— Ijeavitt  v.  Canadian  Pac.  Ry.  Co.  (Me.) 
886. 

A  valid  provision  of  a  statute  AWrf  so  closely 
connected  with  an  unconstitutional  provision  as 
to  fall  with  the  latter.— .Johnson  v.  State  (N.  J. 
Err.  &  App.)  949. 

Acts  1894.  c.  533,  relating  to  elections  in  the 
city  of  Annapolis,  was  not  repealed  by  Act  1896, 
c.  202,  relating  to  elections  in  the  state. — Jones 
T.  Munroe  (Md.)  964. 
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29  Cnr.  II.  ch.  3.  {{  4.  17, 

18  Stat.  405.  408 365 

21Jac.  I.  ch.  12 829 


mraXED   STATES. 

CONSTITUTION. 
Art.  4,  J  2 239 

STATUTES  AT  LARGE. 

1887.  March  3,  ch.  373,  { 
3,  24  StaL  552 388 

1890,  Auk.  8,  ch.  728,  26 
Stet.  313 1109 

RHVISBD  STATUTES. 
{  5152 789 

OONHIiOTIOITT. 

CONSTITUTION  1818. 
Art.  2.  S  1 1080 

GENERAL  STATUTES 
1888. 

Cb.  162.  p.  604 973 

iJ458,  459 679 
659 1056 
617 491 

»  630 678 

»9!W.  987 1064 

i  1008 683 

§  1330 981 

i   1411 75 

8  irao 80 

8  2092 687 

S  2073 lOr.l,  1068 

S  3071 494 

«  3087 377 

i   3288 a»7 

f  3460.  .3464 1070 
3951.  Amended  by  Laws 
1893.  ch.  140 391 

CITY.  CHARTERS. 

Pntnam.  Laws  1895,  p. 
256,  i  29 383 

LAWS. 

1877,  ch.  114 420 

1893,  ch.  51 73,  1075 

1893,  ch.  140 .391 

1893,  cb.  169,  I  13 379 

189:?,  ch.  216 80 

1895.    p.   256,   i   29.  Put- 

iinm  City  Charter 383 

1895,  p.  263,  §  18 383 

1895,  p.  493,  ch.  100 979 

1895,  p.  619,  ch.  267,  S  9. .  977 
189.'5.  p.  648,  ch.  308,  8  4..  977 

1895,  ch.  159 1080 

1895.  ch.  2S3 1080 

18t).}.  ch.  286 1096 

18a5,  ch.  318 499,  1078 

1895.  ch.  3.31 377 

1895.  June  22.     Railroad 

Crossings 506 

DELAWARE. 

CONSTITUTION. 
Art.  6.  88  3,  4,  12,  15 43 


STATUTES  CONSTRUED. 

LAWS. 

188.5,  ch.  507 43 

1891,  p.  413 1.".8 

1893,  ch.  655,  8  5 43 

MAINE. 

REVISED  STATUTES  1883. 

Ch.  6,  8  205.  Amended  by 
Laws  1895,  ch.  70,  8  U-  864 

Ch.  18,  SO.--. 883 

Ch.  49,  8  20 320 

Ch.  51,  8  64 886 

LAWS. 

1893,  cb.  193 869 

1895.  ch.  70.  8  11 804 

1895,  ch.  79 886 

1895,  ch.  91 869.  870 


MABTIJkinD. 

CONSTITUTION  1804. 

Art.  8,  8  3 424 

CONSTITUTION  1867. 

Art.  3,  8  43 214 

Art.  4,  S  8 782 

Art.  8,  8  2 425 

Art.  11,  8  8 424 

CODE   PUBLIC  GENERAL 
LAWS. 

Art.  5,  8  58 218 

Art.  1.3,  8  9 222 

Art.  16,  8  223 960 

Art.  23,  8  169 716 

Art.  23,  8  194 796 

Art.  27,  8  176 165 

Art.  35,  S  2 792 

Art.  45.  8  7 ,3t8 

Art.  7.->,  8a3 780 

Art.  SI.  S  47 36 

Art.  81,  8  64.  AmendM  by 

Laws  1892,  ch.  518 86 

Art.  93.  8  18 717 

Art.  m.  88  31,  .T3.  34 169 

Art.   93,   8  171.  Amended 

b.v  I^aws  1892,  ch.  100. .  218 
Art.  93,   8   232.  Amended 

by  Laws  1890,  ch.  425. .  218 
Art.  99,  «  13.  Amended  by 

Laws  ISiH,  ch.  404 21 

CODE  PUBLIC  LOCAL 
LAWS. 

Art.  4,  8  30 425 

Art.  4.  8  .-n 430 

Art.  22.  pp.  1960,  1961,  88 
156,  l.TOl.  HnKerstown 
City  Charter.  Amended 
by  Laws  1892.  ch.  36. . .  898 

BALTIMORE    CITY    CODE 

1893. 
Art.  1,  8  46 430 

CITY.  CHARTERS. 

UaRerslown.  Code  Pub. 
Loc.  Laws,  art.  22,  pp. 
19«iO.  umi,  81  156,  1.59. 
Auieniled  by  Laws  1892, 
ch.   36 898 


LAWS. 

1831,  ch.  205,  8  3 27 

1868,  eh.  407,  tit  2,  «nb- 

ch.7,81 425 

1890.  ch.  1.S9 716 

1890,  ch.  271 .350 

1890.  ch.  .370 359 

1890,  ch.  425 218 

1892,  ch.  100 218 

1892,  chs.  210,  232 liSa 

1892,  cb.  392 2t'i6 

1892,  ch.  518 3(! 

1892,  ch.  571 208 

1804,  ch.  310.  8  178. .  .172.  173 

1894,  ch.  380.  8  46 

216.  222.  223 

1894,  ch.  380,  8  47 21« 

1894,  ch.  4(W 21 

1894,  ch.  533 9»M 

1895,  ch.  36 898 

1896,  ch.  202,  8  13 961 

1896,  ch.  202,  8  23 795 


mrW  HAMPSHIKB. 

GENERAL  LAWS. 

Ch.  46,  8  14 1039 

Ch.  67,81 1039 

Ch.  78 1089 

LAWS. 
1887,  ch.  204 1089 

NEW  JERSEY. 

CONSTITUTION. 
Art  4,  8  7,  d.  4 724 

GENERAL  STATUTES. 
Volume  1. 

Page  274 487 

Page  889,  88  88-94 134 

Page422 72r. 

Pag*  918.  8  56 44.-, 

Page  1100.  8  272 622 

Page  1101 614 

Page  1128,  pis.  42,  43 UKi 

Pages  1142,  1150,  88  109, 

153  1017 

Volnme  2. 

Page  1420,  8  38 439 

Page  14.56 7«« 

Page  17.31 »H 

Page  2111 767 

Page  2111.  8  41 31S 

Page  2.')36.  8  22 IIW 

Page  2571 435 

Page  2.586,  pL  319 4.->* 

Page  2671,  88  18,  19 77« 

Page  2717 736 

Volume  3. 

Page  3055 I0U4 

Page  3231 57S 

REVISION. 

Page  187.855 539 

Page  318 49 

Page  526,  8  9 949 

Page  668,  8  3 "«* 

Page  708,832 757 

SUPPI.£MKNT   REVISION. 
Page  369,830 578 
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be  chanKed.— Ridge  Ave.  PftS8.  R7.  Co.  t.  Oitr  of 
Philadelphia  (Pa.)  910. 

A  city  Md  not  liable  for  delay  and  impediment 
caused  to  street  railway  by  change  of  grade  in 
the  street.— Ridge  Ave.  Pass.  By.  Co.  t.  City  of 
Philadelphia  (Pa.)  910. 

A  turnpike  company  held  liable  to  one  driving 
a  team  thereon  for  negligence  of  a  street  rail- 
road thereon,  which  it  owns,  though  it  has  leas- 
ed the  road.— Hanlou  v.  Philadelphia  &  W.  C. 
Tnrapike-Road  Co.  (Pa.)  043. 

ResnlatioB  and  operation. 

Street-car  company  held  authorized  to  allow 
a  car  to  utaud  on  a  spur  track  for  another  to 
pass.— Ford  v.  Charles  Warner  Co.  (Del.  Super.) 

:k>. 

Whether  plaintiff  was  guilty  of  negligence  in 
attempting  to  cross  in  front  of  an  electric  car 
held  a  question  for  the  jury.— Cousolidated  Trac- 
tion (30.  r,  Glynn  (N.  J.  Err.  &  App.)  66. 

It  was  a  question  for  the  jury  whether  the 
motorman  lost  control  of  the  car  by  reason  of 
the  dangerous  rate  of  BpceA  at  which  he  was 
nmning. — Consolidated  Traction  Co.  t.  Glynn 
(N.  J.  Err.  &  App.)  66. 

It.  is  the  duty  of  the  motorman  to  keep  his 
car  under  control,  so  as  to  avert  collisions  with 
persons  crossing  the  track.— Consolidated  Trac- 
tion (3o.  T.  Glynn  (N.  J.  Err.  &  App.)  66. 

Evidence  held  to  justify  conclusion  that  the 
motorman  should  have  seen  one  who  fell  on  the 
track  in  front  of  the  our,  and  that  he  should 
have  attempted  to  stop  the  car  at  once. — Coll  v. 
Kaston  Transit  (3o.  (Pa.)  89. 

In  an  action  to  recover  for  injuries  caased  by 
collision  with  defendant's  street  car,  evidence 
hfld  insufficient. — Kane  v.  People's  Pass.  Ry. 
Co.  (Pa.)  110. 

It  is  not  under  all  circumstances  negligence 
per  se  not  to  look  and  listen  before  croHsing  a 
trolley  track. — Consolidated  Traction  Co.  y. 
Hnight  (N.  J.  Err.  &  App.)  135. 

A  trolley  car  overtaking  a  vehicle  on  the  track 
should  be  brought,  if  necessary,  to  a  standstill 
to  avoid  collision. — Consolidated  Traction  Co. 
v.  Haight  (N.  J.  Err.  &  App.)  135. 

Obstructing  the  track  of  a  street  railway  is 
not  necessarily  socfa  contributory  negligence  as 
to  relieve  a  trolley  err  from  liability  for  an  ac- 
cident which  it  could  have  avoide<l.-— Consolidat- 
ed Traction  Co.  v.  Haight  (N.  J.  Err.  &  App.) 
185. 

In  an  action  for  injnries  by  collision,  a  re- 
quest to  charge  that  a  person  in  :i  vehicle  mnst 
take  the  same  precaution  in  crossing  the  tracks 
of  a  street  railway  as  re<iuired  by  pedestrians 
held  properly  refused.  —  Consolidated  Traction 
Co.  V.  Behr  (N.  J.  Err.  &  App.)  142. 

In  an  action  for  injury  by  collision  with  an 
cltM-tric  car,  hfld  the  question  whether  the  mo- 
torman exercised  reasonable  care  was  for  the 
jury.— Consolidated  Traction  (3o.  v.  Behr  (N.  J. 
Err.  &  App.)  142. 

The  question  whether  plaintiff's  being  asleep 
at  the  time  of  a  collision  with  a  street  car  was 
per  se  negligence  held  not  raised  when  no  re- 
quest to  that  end  was  made  at  the  trial. — 
(Consolidated  Traction  Co.  t.  Behr  (N.  J.  Err. 
&  App.)  142. 

A  request  that  plaintiff  injured  by  collision 
with  a  street  car  was  guilty  of  contributory 
iiegUgcnce  if  she  failed  to  look  and  listen  before 
driving  on  the  track  was  properly  refused.— Con- 
KOlidafod  Traction  Co.  t.  Behr  (N.  J.  Err.  & 
.Vpp.)  142. 

Evidence  held  to  show  that  a  person  injured 
in  crossing  the  street  was  guilty  of  contributory 
negligence.— Nugent  v.  Philadelphia  Traction 
Co.  (Pa.)  206. 


Pub.  Acts  1893.  c  169,  Iketd  not  to  flx  any 
rate  of  speed  for  electric  cars.— Ijanfer  t.  Bridge- 
port Traction  Co.  (Onn.)  379. 

Rights  of  travelers  and  electric  street  railways 
determined.— Luufer  v.  Bridgeport  Traction  (>). 
(Conn.)  379. 

A  street  railway  held  not  liabk  for  injuries  to 
a  horse  springing  on  the  track  about  1()  feet  in 
front  of  a  car.- McManigal  v.  South  Side  Pass. 
Ry.  Co.  (Pa.)  516. 

Failure  of  motorman  to  sound  the  bell  at  a 
street  crossing  held  not  negligence. — Kline  v. 
Electric  Traction  Co.  (Pa.)  522. 

I     Speed  of  electric  car  held  insuffie'ent  to  Jostif.v 
a  finding  of  negligence.— Kline  v.  Electric  Trac- 
,  tlon  Co.  (Pa.)  522. 

I     Declaration  for  negligent  collision  with  wag- 
1  on  htld  sufficient,   though   it   did  not   state   in 
1  what  respect  defendant  was  negligent. — Gold- 
rick  V.  Union  R.  Co.  (R.  I.)  635. 

Ordinance  prohibiting  any  person   from  enga- 
ging in  any  game 'interfering  with  the  use  of  the 
street  held  not  to  apply  to  a  child  of  21  months.— 
.  Budd  V.  Meriden  Mectric  R.  (3o.  (&>nn.)  G83. 

It  is  a  question  for  the  jury  whether  the  em- 
ployes on  a  steam  dummy  were  negligent  in  fail- 
ing to  stop  when  they  saw   that  horses  on  the 
:  road  were  frightened  at  their  approach. — Uanlon 
'  V.  Philadelphia  &  W.  C.  Tnmpike-Road  Co.  (Pa.) 

A  motorman  whose  car  strikes  a  pedestrian  on 
a  trestle  on  the  right  of  way  of  the  railway  com- 
,  pany  hfhl  to  have  been  under  no  duty  to  look  out 
'  for  pedt'strians  on  the  trestle. — ^Youug  v.   Gam- 
den,  G.  &  W.  Ry.  Ck).  (N.  J.  Brr.  &  App.)  1013. 

STREETS. 

See  "Highways";    "Municipal  Corporations." 

SUBROGATION. 

A  tenant  in  common  paying  off  a  prior  mort- 
gage supposing  that  he  was  the  owner  held 
subrogated  to  the  mortgage  paid  off.— Haver- 
ford  Loan  &  Building  Ass'n  t.  Dougherty  (Pa.) 
179. 

An  insurer  who  has  paid  a  loss  on  property 
damaged  by  fire  b^  a  locomotive  hdd  entitled  to 
subrogation  to  the  insured's  right  against  the  rail- 
road company. — Leavitt  v.  Canadian  Pac  Ry.  Co. 
(Me.)  886. 

I  Where  lands  are  conveyed  by  a  parent  to  her 
son  to  secure  her  support,  and  he  sdls  them,  and 

:  applies  the  proceeds  to  the  payment  of  a  mortgage 
on  his  land,  and  fails  to  support  the  parent,  hSd 
she  was  subrogated  to  the  rights  of  the  mort- 
gage.—Bourne  V.  Bourne  (Vt)  1049. 

SUPPLEMENTARY  PROCEEDINGS. 

See  "Execution." 

SUPREME  COURTS. 

See  "Courts." 

i  SURETYSHIP. 

See  "Principal  and  Surety." 

SURRENDER. 

Of  leased  premises,  nee  "Landlord  and  Tenant.^ 

TAXATION. 

Assessment  of  benefits  from  public  impruvementa^ 

see  "Municipal  Clorporations." 
By  tOKvns,  see  "Towns." 
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BBtoppel   to   question   regnlarity  of  assessment, 
see  "Bstoppel." 

Lien  on  personalty  for  taxes  assessed  is  not 
lost  by  failnre  to  make  the  tax  a  lien  on  land 
of  the  owner. — Duryee  v.  tfuited  States  Credit- 
System  Co.  (N.  J.  Ch.)  155. 

Acts  1892,  No.  17,  restricting  right  to  deduct 
debts  from  taxable  pcraonalty  to  residents  of 
Vermont,  is  unconstitutional.— Sprague  v.  Fletch- 
er (Vt.)  239. 

Where  a  dam  and  tiie  land  upon  which  it 
stands  were  in  A.,  and  the  owners'  business 
where  the  power  was  applied  was  In  L.,  the  dam 
was  properly  taxed  in  A.,  exdnsiTe  of  the  water 
power. — ^Union  Water-Power  Co.  t.  City  of  Au- 
burn (Me.)  331. 

Rer.  St.  c.  6,  {  206,  as  amenrtwl  by  St.  1895,  i 
f.  70,  §  11,  requiring  deposit  of  all  taxpn,  interest, 
and  costs  before  ralidi^  of  a  tax  sale  can  be  con- 
tested,   is    unconstitutional. — Bennett    r.    Davis  I 
(Me.)  864. 

Persons  and  property  taxable. 

A  water  power  is  not  taxable,  except  indirect- 
ly, in  the  valnation  of  mills  with  which  it  is 
used. — ^TTnion  Water-Power  Co.  v.  City  of  Au- 
burn (Me.)  331. 

Mortgagee  held  taxable  on  mortgage  debt, 
where  deduction  was  allowed  the  mortgagor 
therefor.— Tomlinson  ▼.  Gano  (N.  J.  Sup.)  434. 

It  is  from  remainder-men  alone  that  present ' 
payment  of  collateral  inheritance  tax  on  bequests 
or  deviHes  in  remainder  can  be  collected,  under 
Art  May  6,  1887,  {  3.— In  re  Coze's  Estate  (Pa.) 
617. 

A  railroad  not  the  property  of  a  railroad  com- 
pany, nor  operated  under  franchise,  is  not  sub- 
lect  to  taxation  by  the  state  board  of  assessors. 
— Monmouth  Park  Ass'n  t.  State  Board  of  A«- 
sesaors  (N.  J.  Sup.)  729. 

Collateral  inheritance  tax  on  a  legacy  to  pay 
expenses  of  persons  at  school  mnst  be  borne  by 
the  estate.— In  re  Handley's  Estate  (Pa.)  687; 
Appeal  of  Palmer,  Id. 

Lands  in  another  state,  hdd  not  subject  to 
coUatpral  inheritance  tax. — ^In  re  Handley's  Es- 
tate (Pa.)  587;  Appeal  of  Palmer,  Id. 

Property  of  a  county  held  for  public  use  out- 
side the  county  hdd  exempt  from  taxation. — 
Board  of  Chosen  Freeholders  of  County  of 
Camden  t.  Collins  (N.  J.  Sup.)  623. 

Freight  yards  of  a  railroad  company  held  not 
expmpt  as  property  devoted  to  railroad  uses. — 
Delaware,  L.  &  W.  B.  Co.  '.  Oty  of  Newark 
(N.  J.  Sup.)  G29. 

The  actual  uses  to  which  lands  owned  by  a 
railroad  company  are  devoted  are  the  tests  by 
which  it  is  determined  whether  the  property  is 
exempt  from  local  taxation.— Delaware,  L.  & 
W.  R.  Ca  V.  City  of  Newark  (N.  J.  Sup.)  629. 

Assessment  and  levy. 

Failure  to  give  addresses  of  some  creditors  for 
whose  debts  deduction  is  claimed  held  not  to  im- 
pair right  to  deduction  on  account  of  other  debts. 
—Sprague  v.  Fletcher  (Vt.)  289. 

Inventory  of  bank  stock  as  taxable,  instead  of 
exempt,  held  not  to  impair  right  to  deduct  amount 
of  debts  over  exempt  bank  stock. — Sprague  v. 
Fletcher  (Vt.)  239. 

An  assessment  of  land  as  an  entire  tract,  where 
it  was  returned  in  separate  parcels,  some  of 
which  were  exempt,  held  invalid. — Mowry  v. 
SlatersviUe  Mills  (R.  I.)  538. 

Invalidity  of  the  assesfinient  of  real  estate 
held  not  to  render  the  entire  assessment  void. — 
Mowry  v.  SlatersvUle  MiUs  (U.  I.)  538. 

Notice  of  apprnisement  for  collateral  inherit- 
ance tax  must  be  given  legutees.^In  re  Hand- 
ley's  Estate  (Pa.)  687;  Appeal  of  Palmer,  Id. 


A  second  appraisement  of  property  omitted 
from  the  first  appraisement  for  collateral  in- 
heritance tax  is  void. — In  re  Moneypenny's  Es- 
tate (Pa.)  689;  Appeal  of  Lockwood,  Id. 

Remedy  of  commonwealth  on  omission  of 
property  on  appraisement  for  collateral  inherit- 
ance tax  is  by  nppeal,  and  not  second  appraise- 
ment.—In  re  Moneypenny's  Estate  (Pa.)  689; 
Appeal  of  Lockwood,  Id. 

OoUeotlon. 

Sale  of  bank  stock  under  illegal  tax  hdd  com- 
pleted, so  as  to  render  collector  liable,  though 
stock  was  not  transferred  on  bank  books.— 
Spragne  v.  Fletcher  (Vt.)  239. 

Penalty  for  not  paying  collateral  inheritance 
tax  on  [wrt  of  testator's  estate  in  another  state 
should  not  be  imposed,  where  die  question  of  lia- 
bility has  not  been  settled.— In  re  Miller's  Estate 
(Pa.)  1(X)0;  Appeal  of  Dorris,  Id. 

The  'existence  of  a  single  uncollected  claim  does 
not  prevent  the  collection  of  collateral  inheritance 
tax  on  the  balance. — In  re  Miller's  Estate  (Pa.) 
1000;  Appeal  of  Dorris,  Id. 

Though  no  certificate  of  sale  has  been  issued  on 
a  defective  return,  tbe  owner  of  land  sold  under 
the  warrant  is  entitled  to  have  tbe  return  vaoited. 
— ^I^andis  v.  Borough  of  Viueland  (N.  J.  Sun.) 
1099. 

Return  «t  a  warrant  for  sale  for  taxes  by  col- 
lector of  borough,  not  accompanied  with  the  no- 
tice of  snch  sale  for  publication,  hdd  fatally  de- 
fective.—Landis  V.  Borough  of  Vineland  (N.  J. 
Sup.)  1099. 

TENANTS. 

See  "Landlord  and  Tenant" 


TITLE. 

Of  acts,  see  "Statutes." 

TORTS. 

See  "Arrest":  "Assault  and  Battery";  "Death"; 
"Fmnd";  Intoxicating  Liquors'  ;  "Libel  and 
Slander";  "Malicious  Prosecution";  "Negli- 
gence"; "Nuisance";  "Seduction";  "Trespass." 

Liability  of  cities,  see  "Mnnieipal  Corporations." 

TOWAGE. 

A  master  of  a  towboat  towing  a  vessel  is  liable 
for  injuries  sustained  by  his  negligence  to  a  third 
person. — Inhabitants  of  Cumberland  County  v. 
Central  Wharf  Steam  Towboat  Co.  (Me.)  867. 

The  owner  of  a  towboat  towing  a  vessel  Is  as 
to  third  parties  the  active  agent  controlling  the 
vessel  it  is  undertaKmg  to  tow. — Inhabitants  of 
Cumberland  County  v.  Central  Wharf  Steam 
Towboat  C3o.  (Me.)  867. 

TOWNS. 

Liability  for  injuries  caused  by  defective  bridges, 
see  "Bridges.'' 

maintenance  of  pauper,  see  "Paupers." 

payment  of  bounty,  see  "Bounties." 

Omission  of  vote  at  town  meeting  for  voting 
taxes  to  designate  the  kind  of  property  to  be 
assessed  hrUl  supplied  by  Pub.  St.  c.  43,  J  1.— 
.Mowry  v.  Mowry  (B.  I.)  306;  Appleby  v.  Same, 
Id. 

The  failure  of  the  vote  for  town  taxes  to  des- 
ignate the  objects  to  which  the  taxes  were  to 
be  applied  held  not  to  invalidate  the  taxes  where 
they  were  designated  in  the  warrant. — Mowry  v. 
Mowry  (B.  I.)  306;   Appleby  v.  Same,  Id. 

Town  taxes  iu  excess  of  the  limit  fixed  by  Pub. 
St.  c.  34,  §  18,  held  valid  as  to  the  portion  within 
the  limit.— Jlowry  v,  Mowry  (B.  I.)  806;  Ap- 
pleby V.  Same,  Id. 
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Where  a  peraon,  at  his  own  expense,  volnntari- 
ly  opens  a  public  road  previously  laid  ont,  he  is 
not  entitled  to  reimburscuiout  by  the  township  in 
which  it  is  located.— Bradsbaw  t.  Parker  (N.  J. 
Sup.)  444. 

Under  Act  April  16,  180)1.  it  is  the  duty  of  a 
township  committee  to  divide  the  assets  and 
apportion  the  debts  between  the  township  and 
a  borough  organized  before  the  passage  of  the 
act.— Borough  of  Carlstadt  v.  Committee  of 
Township  of  Bergen  (X.  J.  Sup.)  612. 

Purchase  of  waterworks  by  a  town  wonld  not 
be  enjoined  on  the  ground  of  inequality  of  bene- 
fits to  be  derived  by  the  taxpayers,  at  the  instance 
of  taxpayers  residing  outside  the  fire  district — 
Peabody  ▼.  Westerly  Waterworks  (R.  I.)  807. 

TRADE-MARKS  AND  TRADE-NAMES. 

Ril^t  to  accounting,  see  "Account." 

A  decree  for  an  accounting  in  a  suit  for  in- 
fringement of  a  trade-mark  .can  be  made  only 
when  an  injunction  was  or  could  have  been 
granted  in  course  of  suit. — Clark  Thread  Co.  t. 
WUliam  Clark  Co.  (N.  .T.  Ch.)  599. 

When  an  injunction  will  be  granted  for  in- 
fringement of  a  trade-mark.— Clnrk  Thread  Co. 
V.  William  Clark  Co.  (N.  J.  Ch.)  399. 

TRANSCRIPTS. 

Of  record  on  appeal,  see  "Appeal  and  Error." 

TRESPASS. 

Trespasses  on  public  works  are  to  be  redressed 
by  an  action  at  law. — Inhabitants  of  Township 
of  Bloomfield  v.  Borough  of  Glen  Ridge  (N.  J. 
p}rr.  &  Apn.)  63. 

Since  Procedure  Act  May  25,  1887,  has  abol- 
isht^  distinctions  l)etween  trespass  and  aise,  there 
may  be  a  recovery  in  trespass  against  a  county 
tor  damages  for  the  raising  of  the  grade  of  a 
highway  in  front  of  plaintiff's  property  in  making 
approadies  to  a  county  bridge.— Hiller  v.  L^igh 
County  (Pa.)  824. 

On  a  suit  tor  trespass  for  fishing  on  land  con- 
veyed by  riparian  commissioners  under  Act  March 
21,  1871,  tiefendant  can  show  that  the  grantee 
was  not  the  owner  of  the  ripa. — Polhemus  v. 
Bateman  (N.  J.  Err.  &  App.)  1015. 

A  conditional  vendor  helil  not  entitled  to  recover 
for  the  illrgal  taking  of  the  property  by  a  third 
person,  where  the  vendee  has  iil  ready  recovered 
for  the  same  taking. — Lord  v.  Buchanan  (V't.) 
1048. 

TRIAL 

See,  also,  "Dismissal  and  Nonsuit";  "Evidence"; 
"Judgment":  "Jury")  "New  Trial";  "Wit- 
nesses." 

In  criminal  cases,  see  "Criminal  Law." 

Exceptions  to  the  exclusion  of  certain  notes 
held  to  save  any  rights  in  respect  to  a  recovery 
of  the  amount  due  thereon. — Rowell  v.  I)un- 
woodie  (Vt.)  227. 

Error  cannot  be  predicate*!  on  an  improper 
answer  to  a  proper  qnesljon. — (5utler  v.  Skeels 
(Vt.)  228. 

Evidence  held  properly  admitted  in  rebuttal. — 
Brown  v.  Town  of  S wanton  <Vt.)  280. 

Party  has  no  right  to  have  offers  of  proof 
made  privately.— Bagley  v.  Mason  (Vt.)  287. 

Permitting  the  introduction  of  evidence  after 
a  case  has  been  closed  and  the  argument  begun 
U  within  the  discretion  of  the  court. — Lake  v. 
Weaver  (B.  I.)  302. 

The  mere  calling  for  a  paper  does  not  make 
it  obbgatory  on  the  party  to  put  it  in  evidence. 


— Laufer  t.   Bridgeport  Traction   Co.   (Conn.) 

Evidence  legal  for  some  purpose  cannot  b* 
excluded  because  the  jury  may  use  it  for  anoth- 
er.— Trenton  Pass.  Ky.  Co^  Consolidated,  v. 
Cooper  (N.  J.  Err.  &  App.)  730;  Same  v.  Ben- 
nett. Id. 

Ohj(<ctiona  to  admission  of  evidence  cannot  be 
availed  of  on  appeal,  exceptions  to  master's  report 
for  that  reason  not  having  been  filed. — Bourne  t. 
Bourne  (Vt.)  1049. 

TaJclnK  oaae  froaa  JiuT> 

A  motion  to  direct  a  verdict  for  defendant 
must  state  the  matter  of  law  relied  on  as  a 
ground  therefor. — Garretson  v.  Appleton  (N.  J. 
EiT.  &  App.)  150. 

Directing  verdict  in  garnishment  on  conflict- 
ing evidence,  held  enor.  —  Conshohocken  Tube 
Co.  V.  PhiUdelphia  &  R.  R.  Co.  (Pa.)  190. 

Where  neither  party  desires  to  go  to  the  jnry. 
it  la  for  the  court  to  direct  a  verdict  on  the  evi- 
dence.—Mascott  V.  First  Nat.  Fire  Ins.  Co.  <Vt.) 
255. 

Where  it  was  impossible  to  infer  a  liability  of 
defendant  at  the  close  of  all  the  testimony,  a 
verdict  for  defendant  was  rightly  directed. 
though  at  the  close  of  plaintiff  s  testimony  it 
had  Deen  possible  to  infer  such  liability. — Mc- 
Cormadc  v.  Standard  Oil  Co.  (N.  J.  Sup.)  617. 

Oondvet  af  trial. 

It  is  error  to  permit  counsel  to  state  facts  to  a 
jury  in  argument  of  which  there  is  no  evidence. — 
Cutler  V.  Skeeto  (Vt.)  228. 

Impropriety  of  question  asked  and  withdrawn 
held  rendered  harmless  by  subsequent  evidence  of 
facts  assumed  by  it. — Bagley  v.  Mason  (Vt.)  2S7. 

Remark  of  counsel  on  withdrawing  qnestion 
that  jury  could  draw  the  inference  Md  not 
ground  for  reversal. — ^Bagley  t.  Mason  (Vt.)  ^tlfj. 

For  an  attorney  in  his  argmnent  to  express 
regret  that  the  court  has  excluded  certain  evi- 
dence, htid  error. — In  re  Hine  (Conn.)  3H4. 

Permitting  plaintiff  to  read  the  affidavit  of  de- 
fense to  the  jnry,  when  the  same  was  not  in  evi- 
dence, hrhl  error. — Mullen  v.  Union  Cent.  Life 
Ins.  Co.  (Pa.)  988. 

InatmetioiiB. 

Instruction  as  to  absence  of  proof  that  plain- 
tiff's earning  capacity  had  been  reduced  will  not 
be  given,  the  question  as  to  such  proof  being 
one  for  the  juJT.— Ford  v.  Charles  Warner  Co. 
(Del.  Super.)  39. 

A  judge,  though  requested,  need  not  give  ab- 
stract instructions  not  applicable  to  the  facts. 
—Consolidated  Traction  Co.  r.  Haight  (N.  J. 
Err.  &  App.)  135. 

A  charge  of  what  the  law  would  be  on  an 
nsRumption  that  certain  facts  constitute  the 
whole  case  held  properly  refused. — Consolidated 
Traction  Co.  v.  Behr  (N.  J.  Err.  &  App.)  142. 

Statements  by  court  in  his  charge,  not  baaed 
on  evidence,  held  erroneous. — Fullam  t.  Rose 
(Pa.)  197. 

A  general  exception  to  a  portion  of  a  charse 
together  cannot  be  sustained  when  any  part  of 
it  was  correct.— CuUer  v.  Skeels  (Vt.)  228. 

Request  to  charge  that  servant  assumed  ail 
risks  "apparent,  obvious,  and  comprehensible  to 
hiui,"  Mil  given  in  substance.— Hayes  v.  Col- 
chester Mills  (Vt.)  269. 

An  instruction  as  to  the  reiroective  valnes  of 
positive  and  negative  evidence  held  insufficient. — 
Hess  V.  Williainsport  &  N.  B.  R.  0>.  (Pa.)  568. 

A  prayer  denying  plaintiff's  right  to  recover, 
but  submitting  no  proposition  of  law,  AWrf  prop- 
erly denied.— Hobbs  v.  Batory  (Md.)  713. 

Instructions  held  misleading.— Barabaaz  v.  Ka- 
bat  (Md.)  72a 
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Refusal  to  submit  iodefinite  interrugaturivti  held 
not  error.— Ciilodtinin  Fire  Ins.  Co.  of  Scotland 
V.  Traub  (Md.)  782.     . 

Where  the  evidence  aa  to  an  award  was  con- 
flicting, instructioiig  as  to  recovery,  based  iwjth 
on  its  validitj  nud  invalidity,  hdil  not  incon- 
sistent.—Caledon  in  Fire  Ins.  Co.  of  Scotland  v. 
Traub  (Md.)  782. 

Instructions  Mil  erroneous  as  invndinK  the 
province  of  the  jury  under  the  evidence.— West- 
ern Maryland  R.  Go.  v.  Kehoe  (Md.)  799. 

Where  exceptionn  to  a  charge  consist  of  ex- 
tracts. hHd,  that  the  whole  charge  would  be  ex- 
amined.—Donnelly  T.  Booth  Brothers  &  Hurri- 
cane Isle  Granite  Co.  (Me.)  874. 

Where  plaintiff's  only  witness  is  contradicted 
by  several  other  witnesses  and  by  the  cireumstan- 
cea  of  the  case,  it  was  error  not  to  call  the  jury's 
attention  to  his  credibility.— Pineburg  v.  Sec- 
ond &  Third  Streets  Pass.  Ry.  Co.  (Pa.)  925. 

Trial  by  eonrt. 

A  determination  held  a  conclusion  of  law,  and 
not  a  finding  of  fact. — Hartford  School  Dist.  v. 
School  DiBt.  No.  13  in  Hartford  (Vt.)  252. 

Finding  as  to  scope  of  will  held  not  finding  of 
extrinsic  fact.— McKeough's  Estate  v.  Mc- 
Keongh  (Vt)  275. 

Findings  in  respect  to  the  execution  of  a  release 
by  plaintiff  held  inconsistent — Healy  v.  New 
York,  N.  H.  &  H.  R.  Co.  (R.  I.)  676. 

A  finding  that  plaintiff  fell,  "probably  because 
of  snow  upon  said  stone,"  hdd  to  import  that 
snow  was  the  probable  cause  of  the  accident— 
Hoyt  V.  City  of  Danbnry  (Conn.)  1051. 

A  remark  of  the  court  in  its  findings  that  it 
flid  not  find  that  plaintiff's  fall  wan  caused  by 
snow  on  the  walk  was  not  equivalent  to  a  find- 
ing that  the  fall  was  not  caused  by  the  snow.— 
Hoyt  V.  City  of  Danbury  (Conn.)  1051. 

Where  the  trior  finds  a  probability  so  strong 
as  to  iuiluce  a  reasonable  belief  ax  to  the  ex- 
istence of  a  fact,  held,  that  the  parties  are  entitled 
to  a  finding  that  the  fact  exists.— Hoyt  t.  City 
of  Danbury  (Conn.)  1051. 

TROVER  AND  CONVERSION. 

Joinder  of  count  in  assumpsit,  see  "Action." 

TRUANCY  LAW. 

See  "Schools  and  School  Districts." 

TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTS. 

See.  also,  "Executors  and  Administrators"; 
"Guardian  and  Ward." 

Charitable  trusts,  see  "Charities." 

Distribution  of  accumulation  of  income,  see  "De- 
sceut  and  Distribution." 

Liability  of  trustee  to  garnishment,  see  "Garnish- 
ment." 

No  liens  attach  to  general  assets  for  trust 
funds  used  in  pa.vment  of  debts.- Drovers'  & 
Mechanics'  Nat.  Bank  v.  Roller  (Md.)  30. 

Administrator  of  deceased  beneficiary  held  a 
necessary  party  to  suit  to  determine  ownership 
of  trust  fund.— Read  t.  Bennett  (N.  J.  Err.  & 
App.)  75. 

Evidence  held  insufficient  to  establish  a  result- 
ing trust  in  land. — Fowler  v.  Webster  (Pa.)  102. 

Where  a  husband  makes  payment  on  building 
association  stock  standing  in  the  name  of  his 
wife,  a  resulting  trust  in  his  favor  does  not 
arise.— Bacon  v.  Devinney  (N.  J.  Ch.)  144. 


Accumulations  of  income  from  a  trust  fund 
held  not  to  vitiate  Act  April  18.  IS.'iS.- In  re 
Howell's  Estate  (Fa.)  181;  Appeal  of  Campbell, 
Id. 

Testamentary  trustee  held  negligent  in  investing 
trust  funds  on  inadequate  mortgage  security.— 
Gilbert  t.  Kolb  (Md.)  423. 

Testamentary  trustee  has  discretion  in  making 
investments,  and  is  liable  only  for  loss  by  negli- 
gence.—Gilbert  V.  Kolb  (Md.)  423. 

Authority  of  court,  under  Act  April  18.  1853. 
to  decrt>e  a  lease  for  50  years  of  land  devised 
in  trust  determined. — In  re  Freeman's  Estate 
(Pa.)  .591. 

Evidence  held  sufficient  to  show  resulting  trust 
in  land.— Beringpr  v.  LutE  (Pa.)  640. 

On  the  death  of  a  trustee,  a  successor  appoint- 
ed under  Gen.  I^aws,  c.  208,  §  5.  held  to  have 
power  to  sell  for  investment  in  the  same  manner 
as  the  original  trustee. — Smith  ▼.  Hall  (R.  I.) 
608. 

Testamentary  trust  construed,  and  held  to  ter- 
minate as  to  a  portion  of  the  fund  on  the  death 
of  one  of  the  beneficiaries. — Smith  v.  Hall  (R.  I.) 
688. 

Testamentary  trustee  to  "immediately"  dis- 
tribute the  estate  on  a  certain  event  held  to  have 
power  to  thereafter  convert  the  realty  by  sale.— 
Rhode  Island  Hospital  Trust  Co.  v.  Harris  (R. 
I.)  701. 

Where  heirs  authorized  an  executor  to  bid  in 
for  them  land  that  they  wished  to  substitute  for 
their  interests  in  personalty,  held  that  the  doctrine 
of  election  did  not  app^,  and  that  the  executor 
held  in  trust  for  the  neirs,  nough  some  of  them 
did  not  join  in  such  arrangement. — Gumaer  v. 
Barber  (Pa.)  848. 

Right  of  trustee  to  commission  on  principal  of 
estate  before  termination  of  trust  determined. — 
In  re  Thouion's  Estate  (Pa.)  861. 

A  conveyance  by  trustees  for  charitable  uses 
held  void,  though  in  compromise  of  a  suit  in- 
volving the  validity  of  the  trust— Nauman  v. 
Weidman  (Pa.)  863. 

Creditors  could  acquire  an  inchoate  lien  by  at- 
taching a  trust  fund,  and  their  claims  may  be  paid 
in  the  order  in  which  the  attachments  were  laid, 
though  they  could  not  obtain  a  final  judgment 
against  the  trustee. — Ohio  Brass  Co.  v,  Clark 
(Md.)  899. 

An  agreement  by  a  debtor  to  insure  his  life  in 
favor  of  a  certain  person,  the  surplus  over  a  cer- 
tain debt  to  be  onid  on  his  death  to  his  wife,  held 
to  create  a  valid  trust  in  favor  of  the  wife  en- 
forceable in  equity  against  the  creditor  and  the 
beneficiary.— Steller  v.  Sell  (N.  J.  Err.  &  App.) 
1010. 

TURNPIKES  AND  TOLL  ROADS. 

Liability  for  injuries  as  lessor  of  street  railroad, 
see  "Street  Railroads." 

VARIANCE. 

Between  pleading  and  proof,  see  "Pleading." 

VENDOR  AND  PURCHASER. 

See,  also,  "Deeds";    "Fraudulent  Conveyances"; 

"Specific  Performance." 
Agreements  within  statute  of  frauds,  see  "Frauds, 

Stotnte  of." 

Advene  possession  under  claim  of  title  held 
sufficient  to  give  a  marketable  title.— Rother  v. 
Trustees  of  Sharp  St.  Station  of  Methodist  Epis- 
copal Church  in  City  of  Baltimore  (Md.)  24. 

Refusal  of  purchaser  to  pay  his  notes  on  aban- 
doning premises  held  insufficient  to  rescind  the 
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owtract  without  ooiigeat  of  the  vendee.— Nllea  | 
T.  Phinney  (Me.)  880.  | 

Where  a  vendor  takes  notes  for  the  price  secured  j 
by  a  bond,  he  may  waive  forfeiture  for  breach  of  ! 
the  bond,  and  sue  on  the  notee.— NUes  v.  Phin- ' 
ney  (Mc.)  880. 

The  title  of  a  bona  fide  purchaser  is  transmitted 
to  his  vendee,  regardleHs  of  the  iatter's  knowledge 
of  the  tactt— Paul  v.  Kcrnwell  (N.  J.  Sup.)  11(«. 

VENUE. 

Action  for  slander  should  be  brought  In  the 
conn^  where  the  parties  reside  and  the  cause  of 
action  arose.— Kelly  v.  Haugh  (N.  J.  Sup.)  43."). 

Right  to  change  of  venue  held  waived  by  stipu- 
lation.—Caledonia  Fire  Ins.  Co.  of  Scotland  v. 
Traub  (Md.)   782. 

An  action  of  trespass  against  the  sherifl  is 
transitory.— Gardner  v.  Keihl  (Pa.)  829. 

VERDICT. 

See  "Criminal  Law";    "Homidde." 

VICE  PRINCIPALS. 

See  "Master  and  Servant" 

VILLAGES. 

See  "Municipal  Corporations." 

VOTERS. 


See  "Elections." 


WAIVER. 


Of  condltiona  in  deed,  see  "Deeds." 

in  policy,  see  "Insurance." 

Of  demand  and  notice,  see  "Bills  and  Notes." 

Of  proofs  of  loss,  see  "Insurance." 

Of   light   to   poll   jury   in   homicide   cases,    see 

"Homicide." 
Of  vendor's  lien,  see  "Sales." 

WARDS. 

See  "Guardian  and  Ward." 

WARRANT. 

For  arrest,  see  "Arrest." 

WATERS  AND  WATER  COURSES. 

Taxation  of  water  power,  see  "Taxation." 

Bill  to  enjoin  city  from  diverting  sewage  from 
a  certain  stream  brought  by  riparian  owners  held 
not  maintainable.  —  Fisk  v.  City  of  Hartford 
(Conn.)  983. 

A  deed  from  the  state  to  a  riparian  owner  of 
land  under  waier  construed,  and  held  that,  until 
the  grantee  reclaimed  it,  he  acquired  no  exclu- 
sive right  to  it.— Polbemus  v.  Bateman  (N.  J. 
Err.  &  App.)  1015. 

WAYS. 

See  "EasemenU";    "Highways." 

WHARVES. 

Right  to  construct  wharves  in  navigable  waters, 
see  "Navigable  Waters." 

WIFE. 

See  "Hnsband  and  Wife." 


WILLS. 

See.  also,  "Descent  and  Distribution";    "Exmb- 

tors  and  Administrator*." 
Apportionment  of  annuity,  see  "Annuities." 
Charitable  devises,  see  "Charities." 

A  conveyance  by  heirs  held  to  give  a  title  valid 
against  an  executor  whose  lien  on  the  land  tor 
a  debt  due  had  expired  by  lapse  of  time.— Bat- 
tersby  v.  Castor  (Pa.)  572. 

Mere  ignorance  by  testatrix  of  the  condition  o{ 
her  propert}  will  not  invalidate  her  will.— In 
re  Livingston's  WiU  (N.  J.  Prerog.)  7T0. 

Where  testatrix  was  capable,  and  no  frand  it 
shown,  it  is  immaterial  that  the  will  as  diavn 
varied  from  the  instructions  given. — ^In  le  liv- 
infjston's  WUl  (N.  J.  Prerog.)  770. 

Prob»te  maA  eomtaat. 

Direction  of  issue  as  to  testamentary  eapadtj 
is  necessary  only  where  the  court  would  set  aside 
a  verdict  against  proponents  of  the  will.— In  ri- 
Harvey's  Estate  (Pa.)  201;  Appeal  of  Daley.  Id. 

Admissibility  of  evidence  on  contest  of  will 
determined.— In  re  Hine  (Conn.)  381. 

Oonstmotion. 

Will  construed,  and  held,  a  life  tenant  was  not 
entitled  to  any  of  the  principal,  except  as  needed 
to  supplement  income  in  furnishing  her  comfort- 
able support. — In  re  La  Bar's  Estate  (Pa.)  Ill: 
Appeal  of  Hdler,  Id. 

A  devise  to  "my  spinster  or  unmarried  nieoM' 
Includes  those  nieces  who  are  widows  at  testt- 
tor's  decease. — In  re  Conway's  Estate  (Pa.)  201: 
Appeal  of  Campbell.  Id. 

Will  construed,  and  held  that  a  renundatiaii 
of  widow,  and  election  to  take  against  the  will, 
was  pQuivalent  to  her  death,  for  purpose  of  dis- 
tribution of  testator's  children. — Banoall  v.  Ran- 
dall (Md.)  209. 

Devise  of  "nay  home  place,  where  I  now  Ut«." 
construed.-— McKeoughs  Estate  r.  HcKeoufh 
(Vt.)  275. 

Will  construed,  and  held,  where  the  proceedii 
of  realty  to  be  sold  were  not  sufficient  to  pay  ttie 
legacies,  the  specific  and  not  the  residuary  ifgi^- 
tees  were  entitled  to  rents  collected  before  tb^ 
sale.— Lyon  v.  Brown  UniversH^  (R.  L)  300. 

Will  construed,  and  held  to  ^ve  the  executur 
no  power  to  sell  land  devised  in  tnuL — Porter- 
field  V.  Porterfield  (Md.)  358. 

Bequest  to  executor  held  not  given  as  com- 
pensation for  his  services  as  executor.— Cha«- 
saing  V.  Durand  (Md.)  362. 

Will  construed,  and  held  to  give  the  eseoutnr 
discretionary  powers  as  to  the  sale  of  the  real  es- 
tate.—Seeds  V.  Burk  (Pa.)  511. 

Will  construed,  and  Iteld  to  create  an  actire 
special  trust  for  a  devisee,  with  limitation  otpt. 
—In  re  Fetherman's  Estate  (Pa.)  516. 

Will  construed,  and  held,  that  a  provision  al- 
lowing a  beneficiary  to  purchase  an  annuity  was 
not  destructive  of  the  trust  in  her  favor  under 
the  will.— In  re  Lejee's  Estate  (Pa.)  554;  Appeal 
of  Pennsylvania  Co.  for  Insurance  on  Lives  k 
Granting  Annuities,  Id. 

A  clause  authorizing  the  executors  to  sell  pmp- 
erty  held  not  to  apply  to  property  specifically  de- 
vised.— Wilkinson  v.  C!hambers  (Pa.)  568. 

Will  construed,  and  rights  in  residuary  estate 
determined.— In  re  Hubert's  Estate  (Pa.)  576: 
Appeal  of  Widmeyer,  Id. 

Executor  held  entitled  to  custody  of  fund  de- 
vised to  minor,  as  against  the  guardian. — Chand- 
ler V.  MUta  (N.  J.  Prerog.)  603. 

Wills  construed,  and  rights  of  devisees  oa 
death  of  legatees  determined.— In  re  Wilbor  (R. 
I.)  634. 

Where  a  devisee  promises  the  testator  who  i< 
about  to  change  his  will  that  the  devisees  will 
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carry  out  his  wish  with  regard  to  An  intended 
bequest,  the  share  of  the  one  making  the  promise 
mast  contribute  towards  making  good  the  in- 
tended bMuest.— Yearance  t.  PoweU  (N.  J.  Err. 
&  App.)  78S. 

Will  construed  and  right  of  devisee  determined. 
— KeUey  v.  KeUey  (Pa.)  830. 

The  codicil  levoking  beqnest  in  faTor  of  testa- 
tor's son  hdd  not  to  discharge  an  obligation  of  tlie 
son  incurred  between  the  making  of  the  will  and 
codicil,  where  the  will  discharged  all  obligations 
existing  at  the  time.— Walls  v.  Walla  (Pa.)  859. 

Will  construed,  and  hdd  that,  where  property 
set  aside  by  testator  for  payment  of  debts  proved 
inadequate,  personalty  given  wife  was 'liable  for 
the  debts.— In  re  Thompson's  Estate  (Pa.)  940. 

Will  construed,  and  held  that  a  power  of  sale 
given  to  an  executrix  was  absolute,  and  could  be 
exercised  after  the  death  of  the  executrix  by 
the  administrator.— Fotta  v.  Breneman  (Pa.) 
1002. 

Will  construed,  and  effect  of  codicil  deter- 
mined.—Lyman  T.  Morse  (Vt)  1047. 

Under  will  giving  testator's  widow  the  use  and 
income  of  residue  till  her  remarriage  or  death, 
held,  that  she  was  entitled  to  possession,  but 
might  be  required  to  give  bond  for  safe  keeping 
of  personalty.— Little  v.  Geer  (Conn.)  1056. 

Under  will  giving  testator's  widow  use  of  resi- 
dae  till  remarriage  or  death,  with  privilege  of 
nsing  the  principal  if  necessary  for  her  proper 
maintenance,  held,  that  reasonable  expenditures 
were  within  her  discretion,  but  waste  might  be  re- 
strained on  complaint  of  remainder-man.— Little 
v.  Geer  (Conn.)  1056. 

—  Hstnre  of  •statea  ut  laterests  creat- 
ed. 

Will  construed,  and  het4,  that  the  remainder 
vested  before  the  death  of  the  life  tenant,  so 
that  the  interest  of  a  remainder-man  dying  be- 
fore the  life  tenant  descended  to  his  daughter. 
— Hinkson  v.  Lees  (Pa.)  338. 

A  devise,  there  being  no  limitation  over,  hdd 
to  create  an  estate  in  fee. — Wilkinson  v.  Cham- 
bers (Pa.)  569. 

Will  held  to  give  an  ahsolnte.  not  a  life,  estate. 
— Bentz  V.  Maryland  Bible  Soc.  (Md.)  708. 

Under  a  devise  in  a  will  of  the  use  of  real  es- 
tate during  life,  and  one-half  of  any  remainder 
to  testator's  daughter  and  her  heirs  forever, 
Md,  on  the  death  of  the  wife  the  daughter  took 
an  estate  for  life,  and  the  remainder  passed  in 
fee  to  her  heirs.— In  re  Kelso's  Estate  (Vt.) 
747. 

Bequest  held  to  g've  a  life  estate  only. — In  re 
Noble's  Estate  (Pa.)  852;  Appeal  of  Smith,  Id. 

Will  construed,  and  hdd  to  give  testator's  wife 
a  life  estate  only.— In  re  Schmid's  Estate  (Pa.) 
028;   In  re  Dunlap's  Appeal,  Id. 

Will  construed,  and  held  that  the  devise  created 
an  estate  tail,  enabling  the  devisee  to  pass  the 
entire  estate.^^heeley  v.  Xeidhammer  (Pa.)  939. 

A  devise  of  testatrix's  unimproved  real  estate 
heid  to  pass  land  leased  by  her  to  tenants  who 
boat  thereon.- Coles  v.  Coles  (N.  J.  Ch.)  1025. 

A  devise  of  land  derived  by  testator  from  a  de- 
ceased son  does  not  include  land  purchased  at 
foreclosure  of  mortgages  bequeathni  to  her  bv 
the  son.— Coles  v.  Coles  (N.  J.  Ch.)  1025. 

Will  giving  to  testator's  wife  use  and  income 
of  residue  of  estate  till  her  marriage  or  death, 
with  privilege  of  disposing  of  the  principal  if 
fomid  necessary  for  her  maintenance  and  sap- 
port,  held  to  give  her  no  absolute  estate. — ^Litue 
▼.  Qeer  (Conn.)  1056. 

WITNESSES. 

See,  also,  "Evidence." 

It  was  proper  to  refuse  to  instruct  that  the 
failure  to  call  one  available  as  a  witness  showed 


that  testimony  of  others  as  to  facts  within  the 
knowledge  of  the  person  uot  called  was  untrue. — 
Brown  v.  Town  of  Swanton  (Vt.)  280. 

Goaspetenoy. 

In  an  action  by  an  administratrix  to  recover 
the  proceeds  of  a  check  payable  to  deceased, 
lield,  that  defendant  was  incompetent  to  testify 
to  the  contract  with  deceased  under  which  he 
claimed  the  right  to  hold  such  proceeds. — Schwab 
V.  Ginkinger  (Pa.)  125. 

Petitioner  held  competent  to  testify  in  an  ac- 
tion against  executors  as  to  matters  occurring  in 
testator's  lifetime.— In  re  Dutton's  Estate  (Pa.) 
582;  Appeal  of  Beatty,  Id. 

Where  both  i>artie8  ai>pear  in  a  representative 
capacity,  each  is  qualified  as  a  witness.— Bell  v. 
Samuels  (N.  J.  Sup.)  613. 

In  a  murder  case,  the  testimony  of  one  who  had 
previously  been  convicted  of  the  same  crime,  and 
was  serving  a  life  sentence  in  the  state  prison 
therefor,  was  competent,  its  weight  being  for  the 
jury.— State  v.  Dalton  (R.  L)  673. 

In  proceeding  on  a  claim  by  one  estate  against 
another,  held,  that  the  administrator  of  a  third 
estate  was  a  competent  witness. — Atkins'  Estate 
V.  Atkins'  Estate  (Vt.)  746. 

The  administrator  of  the  claimant  estate  was 
also  a  competent  witness. — ^Atkins'  Estate  v. 
Atkins'  Estate  (Vt.)  740. 

Under  Code,  art.  35.  !  2,  a  party  contracting 
with  an  agent  can  testify  to  conversations  with 
such  agent,  his  principal  being  dead. — Wartit  v. 
Brafman  (Md.)  792. 

Communication  by  client  to  attorney  in  pres- 
ence of  a  third  person  held  not  privileged. — Hum- 
mel V.  Kistner  (Pa.)  815. 

Witness  held  not  incompetent,  in  a  suit  by  an 
executor  against  a  third  person,  because  indebt- 
ed to  the  estate.— Walls  v.  WaUs  (Pa.)  859. 

Incompetency  of  legatee's  husband  to  testify  in 
suit  of  executor  held  removed  by  release  surren- 
dering all  interest  in  the  estate. — Walls  v.  Walls 
(Po.)  859. 

Tjaamliiatlon. 

Matters  in  reply  to  cross-examination  held 
properly  brought  out  on  redirect. — ^Brown  v. 
Town  of  Swanton  (Vt.)  280. 

Cross-examination  of  defendant  as  to  his  leav- 
ing the  state  held  proper. — Bagley  v.  Mason  (Vt.) 
287. 

Questions  asked  a  witness  on  cross-examina- 
tion held  incompetent,  either  as  lx*aring  on  the 
case  or  for  the  purpose  of  impeachment. — Lake 
V.  Weaver  (R.  I.)  !«)2. 

Questions  assuming  facts  to  have  been  proved 
of  which  there  is  no  evidence  are  erroneous. — 
In  re  Hine  (Conn.)  384. 

Before  defendant  has  opened  bis  case  he  caiH 
not  bring  out  evidence  on  the  cross-examination 
of  plaintiff's  witness,  which  is  not  germane  to 
the  direct  examination. — Asbbome  v.  Town  of 
Waterbnry,  (Conn.)  498. 

The  admission  of  a  leading  question  cannot 
be  reviewed.  —  Trenton  Pass.  Ry,  Co.,  Con- 
solidated. V.  Cooper  (N.  J.  Err.  &  App.)  730; 
Same  v.  Bennett,  Id. 

Where  plaintiff  claimed  to  be  a  creditor  of 
deceased,  held  that  he  could  be  cross-examined 
as  to  whether  he  bad  ever  urged  his  claim  against 
the  estate. — Mullen  v.  Union  Cent.  Life  Ins.  Co. 
(Pa.)  988. 

Propriety  of  cross-examination  determined. — 
Chatfield  v.  Bunnell  (Conn.)  1074. 

Witness  htid  entitled  on  redirect  examination 
to  explain  statement  made  on  cross-examination. 
—Chatfield  v.  Bunnell  (Conn.)  1074. 

Credibility  and  Impeaohment. 

The  state  cannot  introduce  evidence  to  im- 
peach   a  witness    by  contradicting    statements 
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brouKht  out  as  new  matter  on  cross-examination. 
—Kohl  V.  State  (N.  J.  Err.  &  App.)  73. 

A  witness  may  be  cross-examined  as  to  contra- 
dictory statements,  and  on  his  denial  of  them 
may  be  impeached  by  evidence  thereof. — Manley 
T.  Delaware  &  H.  Canal  Co.  (Vt.)  279. 

Where  a  defendant  sued  for  fraudulent  repre- 
sentations is  a  witness  in  bis  own  behalf,  it  is 
<»mpetent  to  show  his  pecuniary  interest  in  the 
transaction. — McKindley  t.  Drew  (Vt.)  285. 


Where,  on  cross-ezaminatioo,  a  witness  denied 
making  statements,  it  was  en  or  to  exclude  evi- 
dence of  such  statements.— State  t.  Bradneck 
(Conn.)  492. 

WRITS. 

Particular  writs,  see  "Attachment";  "CertiorarT": 
"Execution":  "Qamishment";  "Injwiction" ; 
"Aluudaiuus'';  "Prohibition";  "Quo  Wanan- 
to";    "Replevin." 
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